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REPORT
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The Committee on Labor and Human Resources, to which was
referred the bill (S. 717) to amend the Individuals with Disabilities
Education Act, to reauthorize and make improvements to that Act,
and for other purposes, having considered the same, reports favor-
ably thereon and recommends that the bill do pass.
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I. INTRODUCTION

S. 717 was the result of extensive discussions among Senators
and Congressmen, and officials of the U.S. Department of Edu-
cation, as well as recommendations from parents of children with
disabilities, educators, and other individuals interested in improv-
ing the quality of education for children with disabilities. S. 717
and its companion bill in the House, H.R. 5, as amended, are iden-
tical. The legislation was developed through a bicameral, biparti-
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san, legislative branch, executive branch collaborative effort that
preceded committee action.

II. PURPOSE AND SUMMARY

In reporting S. 717, the Individuals with Disabilities Education
Act Amendments of 1997, the committee improves the Individuals
with Disabilities Education Act (IDEA) through provisions that: (1)
place the emphasis on what is best educationally for children with
disabilities rather than on paperwork for paperwork's sake; (2) give
professionals, especially teachers, more influence and flexibility
and school administrators and policymakers lower costs in the de-
livery of education to children with disabilities; (3) enhance the
input of parents of children with disabilities in the decision making
that affects their child's education; (4) make schools safer; and (5)
consolidate and target discretionary programs to strengthen the ca-
pacity of America's schools to effectively serve children, including
infants and toddlers, with disabilities.

The committee also makes it easier to understand and use IDEA
by simplifying its structure and the organization of provisions. The
legislation, in part A alphabetizes definition in section 602; in part
B, consolidates all State educational agency eligibility requirements
in section 612 and all local educational agency eligibility require-
ments in section 613; groups evaluation and reevaluation, individ-
ualized education program, and placement provisions in section
614; and places all procedural safeguards requirements in section
615. Part H, the early intervention program for infants and tod-
dlers, becomes part C. Other discretionary programs are condensed
and consolidated into part D, with two authorized subparts includ-
ing a State Program Improvement Grant Program.

III. BACKGROUND AND NEED FOR LEGISLATION

Congress established a State grant program for the Education of
Handicapped Children under title VI of the Elementary and Sec-
ondary Education Amendments of 1996 (P.L. 89-750). In 1970,
Congress authorized the Education of the Handicapped Act (EHA)
as title VI of P.L. 91-230. With the enactment of P.L. 91-230, the
State grant program established in 1966 was redesignated as part
B of the EHA

In 1975, Congress passed the Education for All Handicapped
Children Act, P.L. 94-142. It amended part B, the State grant pro-
gram in the EHA. P.L. 94-142 refined and expanded requirements
for State participation in the State grant program. In accepting
State grant funds, a State was required to provide a free appro-
priate public education (FAPE) to all children with disabilities in
the State according to specific procedures and civil rights protec-
tions. From 1979 through 1994, a series of amendments to the
EHA refined and increased in number discretionary programs in
personnel preparation, research, demonstration, and technical as-
sistance. In 1986, the Handicapped Children's Protection Act, P.L.
99-372, was enacted. In amending part B of the EHA, P.L. 99-372
authorized attorneys' fees for parents who prevail in due process
proceedings and judicial actions against school districts. Also in
1986, P.L. 99-457 was enacted, creating a new part H in the EHA.
Part H provides funds for State programs in early intervention
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services for infants and toddlers with disabilities from birth
through two years of age. The EHA amendments of 1990, P.L. 101-
476, renamed the statute as the Individuals with Disabilities Edu-
cation Act (IDEA). In 1994 P.L. 103-382, the Improving America's
Schools Act of 1994, eliminated the separate authorization for the
chapter 1 Handicapped Program and merged its authorization for
funding with part B funding under the IDEA and gave school dis-
tricts the discretion to remove children with disabilities to an in-
terim alternative educational setting for up to 45 days when such
children bring firearms to school.

This committee believes that the critical issue now is to place
greater emphasis on improving student performance and ensuring
that children with disabilities receive a quality public education.
Educational achievement for children with disabilities, while im-
proving, is still less than satisfactory.

This review and authorization of the IDEA is needed to move to
the next step of providing special education and related services to
children with disabilities: to improve and increase their educational
achievement.

In the 104th Congress, Senator Frist, Chairman of the Sub-
committee on Disability Policy, with Senator Harkin, introduced
the Individuals with Disabilities Education Act Amendments of
1996, S. 1578. The legislation was reported out of the Committee
on Labor and Human Resources on March 21, 1996. No further ac-
tion was taken in the Senate.

In 105th Congress on January 28, 1997, Chairman Jeffords intro-
duced the Frist-Harkin bill as S. 216.

On January 29, 1997 the Committee on Labor and Human Re-
sources held a hearing (S. Hrg. 105-1) to solicit recommendations
for the reauthorization of the Individuals with Disabilities Act
(IDEA). The following individuals testified:

Judith E. Heumann, Assistant Secretary, Office of Special Edu-
cation and Rehabilitative Services, U.S. Department of Education,
Washington, DC; Madeline Will, Former Assistant Secretary, Office
of Special Education and Rehabilitative Services, U.S. Department
of Education, Chevy Chase, MD; Daniel Sullivan, Chairman, Bed-
ford, New Hampshire School Board, Nashua, N.H.; David S. Wolk,
Superintendent, Rutland City School District, Rutland, VT, on the
behalf of the American Association of School Administrators; Mi-
chael Remus, Team Leader for Student Support Services, Kansas
Board of Education, Chairman of the Board, the HRC, and mem-
ber, National Association of State Directors of Special Education,
Topeka, KS; Elisabeth T. Healy, Member, Pittsburgh School Board,
and board member, TASH, Pittsburgh, PA; Anne L. Bryant, Execu-
tive Director, National School Boards Association, Alexandria, VA;
Stanley S. Herr, Professor of Law, University of Maryland, Balti-
more, MD; Marcia Reback, President, Rhode Island Federation of
Teachers, Providence, RI; H. Michael Brown, Principal, Hope High
School, on behalf of the National Association of Secondary School
Principals, Hope, AR: Robert Chase, President, National Education
Association, Washington, DC; and Gerald Hime, President, Council
for Exceptional Children, Reston, VA.
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IV. LEGISLATIVE HISTORY AND COMMITTEE ACTION

The committee considered the legislation on May 7, 1997. Chair-
man Jeffords offered four amendments en bloc. The first amend-
ment makes clear that States are not obligated by Federal law to
provide IDEA services to individuals aged 18 to 21 who are incar-
cerated in an adult prison and who were not receiving services im-
mediately prior to their incarceration. If they were receiving serv-
ices, the obligation to provide services, would continue. The second
amendment clarifies that the only two exceptions to the so-called
"stay put" rule in section 615(k) are when guns or drugs are in-
volved, or when continued placement is substantially likely to re-
sult in physical harm. For all other violations of school rules or
codes of conduct the stay put rule applies. Thus, if a child's parents
object to a change in placement, the child would stay in his or her
current placement. The third amendment defines substantial evi-
dence for the purposes of the subsection of the bill dealing with
placement in an alternative educational setting. A hearing officer's
determination that continued placement is substantially likely to
result in harm would require something more than a preponder-
ance of the evidence. The fourth amendment clarifies what the law
is today with respect to referral for enforcement, which may in-
clude referral to the Department of Justice.

Senator Gregg offered, and then withdrew, an amendment to
specify minimum levels of appropriations to be provided in each of
the fiscal years 1998 through 2004. Under the amendment, appro-
priations would be authorized at not less than $4,107,522,000 for
fiscal yearan increase of $1 billion over the current funding level.
Not less than $13,107,522,000 would be authorized in fiscal year
2004an increase of $10 billion over the current level.

Final Action: The bill as amended was reported favorably by
unanimous voice vote.

V. EXPLANATION OF BILL AND COMMITTEE VIEWS

The purposes of the Individuals with Disabilities Education Act
Amendments of 1997 are to clarify and strengthen the Individuals
with Disabilities Education Act (IDEA) by providing parents and
educators with the tools to:

Preserve the right of children with disabilities to a free ap-
propriate public education;

Promote improved educational results for children with dis-
abilities through early intervention, preschool, and educational
experiences that prepare them for later educational challenges
and employment;

Expand and promote opportunities for parents, special edu-
cation, related services, regular education and early interven-
tion service providers, and other personnel to work in new
partnerships at both the State and local levels;

Create incentives to enhance the capacity of schools and
other community-based entities to work effectively with chil-
dren with disabilities and their families, through targeted
funding for personnel training, research, media, technology,
and the dissemination of technical assistance and best prac-
tices.

5
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In its 22-year life span, the Individuals with Disabilities Edu-
cation Act has achieved many of the important goals it sought to
achieve. Children with disabilities are for the most part well served
in America's public and private schools and are guaranteed the
right in every State and outlying area to a free appropriate public
education by law.

The IDEA has been a very successful law. Prior to its implemen-
tation, approximately 1 million children with disabilities were de-
nied education. The number of children with developmental disabil-
ities in State institutions has declined by close to 90 percent. The
number of young adults with disabilities enrolled in postsecondary
education has tripled, and the unemployment rate for individuals
with disabilities in their twenties is almost half that of their older
counterparts.

Despite this progress, the promise of the law has not been ful-
filled for too many children with disabilities. Too many students
with disabilities are failing courses and dropping out of school. Al-
most twice as many students with disabilities drop out as com-
pared to students without disabilities. Of further concern is the
continued inappropriate placement of children from minority back-
grounds and children with limited English proficiency in special
education. In addition, school officials and others complain that the
current law is unclear and focuses too much on paperwork and
process rather than on improving results for children.

This authorization is viewed by the committee as an opportunity
to review, strengthen, and improve IDEA to better educate children
with disabilities and enable them to achieve a quality education by:

(1) Strengthening the role of parents;
(2) Ensuring access to the general education curriculum and

reforms;
(3) Focusing on teaching and learning while reducing unnec-

essary paperwork requirements;
(4) Assisting educational agencies in addressing the costs of

improving special education and related services to children
with disabilities;

(5) Giving increased attention to racial, ethnic, and linguistic
diversity to prevent inappropriate identification and
mislabeling;

(6) Ensuring schools are safe and conducive to learning; and
(7) Encouraging parents and educators to work out their dif-

ferences by using nonadversarial means.
In drafting the bill, the committee was guided by the premise

that, to achieve a quality education for children with disabilities,
it should start with current law and build on the actions, experi-
ences, information, facts, and research gathered over the life of the
law, particularly in the last 3 years. Further, in developing these
amendments the committee distinguished between problems of im-
plementation and problems with the law, and responded appro-
priately in addressing any issue raised.

Through this legislation the committee intends to encourage ex-
emplary practices that lead to improved teaching and learning ex-
periences for children with disabilities, and that in turn, for these
children, result in productive independent adult lives, including
employment. Through these efforts, the committee intends to assist
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States in the implementation of early intervention services for in-
fants and toddlers with disabilities and their families, and support
the smooth and effective transition of these children to preschool.

The committee views the structure and substance of this legisla-
tion as critically important, if the country is to see clearer under-
standing of, and better implementation and fuller compliance with,
the requirements of IDEA.

TITLE IAMENDMENTS TO THE INDIVIDUALS WITH
DISABILITIES EDUCATION ACT

Amendments to part A of the Individuals with Disabilities Edu-
cation Act

Definitions
Section 602 of the Amendments consolidates the majority of the

definitions in the act and reorders them alphabetically. Most defini-
tion in current law are retained, and where appropriate updated.
For example the definitions of "State educational agency" and
"Local educational agency" were amended to be consistent with the
definition of these terms in title XIV of the Elementary and Sec-
ondary Education Act of 1965, as amended by the 1994 Improving
America's Schools Act and the term "intermediate educational unit"
has been replaced by the term "educational service agency" and its
definition, to reflect the more contemporary understanding of the
broad and varied functions of such agencies.

The bill amends the definition of "related services," by adding
"orientation and mobility services." This change is not intended to
reduce or alter the scope of related services or special education
services that are available to children with disabilities, but merely
to emphasize the importance of orientation and mobility services.
Orientation and mobility services are generally recognized to be
services provided to children who are blind or have visual impair-
ments. However, it is important to keep in mind that children with
other disabilities may also need instruction in traveling around
their school, or to and from school. A high school aged child with
a mental disability, for example, might need to be taught how to
get from class to class so that he can participate in his inclusive
program. The addition of orientation and mobility services to the
list of identified related services is not intended to result in the de-
nial of appropriate services for children with disabilities who do not
have visual impairments or blindness.

The bill retains the 13 disability categories. However, the bill ex-
pands the definition for service eligibility in part B called "devel-
opmental delay," to be used at State and local discretion, for chil-
dren ages three through nine. The use of a specific disability cat-
egory to determine a child's eligibility for special education and re-
lated services frequently has led to the use of the category to drive
the development of the child's Individualized Education Program
(IEP) and placement to a greater extent than the child's needs.

The committee believes that, in the early years of a child's devel-
opment, it is often difficult to determine the precise nature of the
child's disability. Use of "developmental delay" as part of a unified
approach will allow the special education and related services to be
directly related to the child's needs and prevent locking the child
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into an eligibility category which may be inappropriate or incorrect,
and could actually reduce later referrals of children with disabil-
ities to special education.

The committee wants to make clear that changing the terminol-
ogy from "serious emotional disturbance" to "serious emotional dis-
turbance (hereinafter referred to as 'emotional disturbance') in the
definition of a child with a disability is intended to have no sub-
stantive or legal significance. It is intended strictly to eliminate the
pejorative connotation of the term "serious. It should in no cir-
cumstances be construed to change the existing meaning of the
term under 34 C.F.R. 300.7(b)(9) as promulgated September 29,
1992.

Policy letters and regulations
Section 607 maintains the requirements of current law that pre-

scribe a 90-day public comment period for enacting proposed regu-
lations under parts B and C, and establishes a baseline for regula-
tions promulgated by the Secretary under the act that provides
protections to children with disabilities. The section also specifies
that the Secretary may not establish a rule required for compliance
with, or eligibility under, this part without following the require-
ments of 5 U.S.C. 553. Section 607 also specifies that the Secretary
shall, on a quarterly basis, publish in the Federal Register, and
widely disseminate through various additional forms of communica-
tion, a list identifying the topic and other appropriate summary in-
formation, of correspondence from the Department of Education
that describes its interpretation of IDEA or regulations issued by
the Department in the previous quarter. Furthermore, if the Sec-
retary receives a written request regarding a policy, question, or in-
terpretation under part B of IDEA, and determines that it raises
an issue of general interest or applicability of national significance
to the implementation of part B, the Secretary shall include a
statement to that effect in any written response; and widely dis-
seminate that response to SEA's, LEA's, parent and advocacy orga-
nizations, and other interested organizations subject to appropriate
confidentiality laws. The bill directs the Secretary not later than
one year after responding on such a matter to issue written guid-
ance on the policy, question, or interpretation through such means
as a policy memorandum, notice of interpretation, or notice of pro-
posed rulemaking.

The bill requires that those written responses by the Secretary
shall include an explanation that the Secretary's written response
is provided as informal guidance and is not legally binding; and
represents the interpretation by the Department of Education of
the applicable statutory or regulatory requirements in the context
of the facts presented.

The committee recognizes the need for the Secretary to offer cor-
respondence for a variety of reasons. Among those are technical as-
sistance, interpretation and clarification of this act and the accom-
panying regulations, and monitoring for compliance. Section 607 of
the bill is not intended to prohibit the Secretary from answering
such correspondence.

The committee believes the guidance in section 607 is consistent
with the public notice and comment procedures of the Administra-
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tive Procedures Act and will provide all stake holders with a com-
mon frame of reference and expectation with regard to any particu-
lar written correspondence from the Secretary, its significance, and
its future implications. With the enactment of section 607, such
guidance should reduce substantially the degree and amount of
misapplication or misinterpretation of Secretarial correspondence.
Amendments to part B of the Individuals with Disabilities Edu-

cation Act

Funding formula
Section 611 of the act retains the disability child count-based for-

mula in current law until the appropriation for part B of the IDEA
reaches $4,924,672,200. When this threshold funding level is
reached, a change in the funding formula for distributing funds to
States will be triggered. At that point, yearly child counts based on
disability will no longer determine a State's allotment. When the
threshold funding level is reached, a State's allotment will be based
on two calculations, which would be added together to determine
the State's allotment under the new formula: (1) the amount the
State received in the year prior to the threshold amount being
reached; and (2) the State's proportional share of funds that exceed
that previous year's appropriation, based 85 percent on the State's
census data for children from 3 through 21 (if the State provides
FAPE to children of these ages), and 15 percent on the State's pov-
erty rate. Distribution of part B funds within States will be on the
same basis.

The legislation caps the maximum increase for a State gaining
from the change in formula and includes a floor for States receiving
less under the change in formula. States would receive no more
than 1.5 percent more than the total percent part B appropriations
increase for that year. In addition, the State would receive no less
than either 1.5 percent less than the total percent part B appro-
priations increase for that year or 90 percent of the total percent-
age increase, whichever is greater. No State will receive less than
the amount it received in the prior year. In the year the new for-
mula is triggered, the State minimum will become Y3 of the one
percent of the new formula funds.

The committee wishes to make clear that the change from a for-
mula based on the number of children with disabilities to a formula
based on census and poverty should in no way be construed to mod-
ify the obligation of educational agencies to identify and serve chil-
dren with disabilities.

Section 501 of P.L. 95-134, permitting consolidation of grants,
would not apply to the outlying areas or freely associated States
under this section. The purpose of this was to assure that entities
actually use IDEA funds for delivering services to children with
disabilities.

The percentage of the appropriation that will go to the Secretary
of the Interior to provide special education and related services to
Indian children with disabilities has changed to 1.226 percent of
the total appropriation. This percentage will provide the Secretary
of the Interior the same amount of funding as the 1.25 percent did
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under the past authorization, because the future amounts will
come out of a larger base of funding in the total part B formula.

The committee developed the change in formula to address the
problem of over-identification of children with disabilities. When
the act was first passed in 1975, States were not providing edu-
cational services to many children with disabilities. Therefore, Con-
gress proposed to distribute Federal Funds for special education
services in order to encourage and reward States for serving eligi-
ble children. In the 22 years since then, the States have made ex-
cellent progress in identifying children with disabilities and provid-
ing them access to special education, and are now serving 5.5 mil-
lion children with disabilities or approximately 10 percent of chil-
dren aged 3 through 17. Logically, a formula was established at
that time that based funding on counting the number of children
with disabilities identified. This was to encourage States to locate
children with disabilities.

Today, the growing problem is over identifying children as dis-
abled when they might not be truly disabled. The challenge today
is not so much how to provide access to special education services
but how to appropriately provide educational services to children
with disabilities in order to improve educational results for such
children. As States consider this issue, more and more States are
exploring alternatives for serving more children with learning prob-
lems in the regular educational classroom. But in doing so, they
face the prospect of reductions in Federal funds, as long as funding
is tied to disabled child counts.

While it is unlikely that individual educators ever identify chil-
dren for the additional funding that such identification brings, the
financial incentive reduces the scrutiny that such referrals would
receive if they did not have the additional monetary benefit. It also
reduces the scrutiny of children who might be moved back out of
special education. In-State funding formulas that follow the current
disability-based Federal child-count formula further reduce such
scrutiny, with more children being identified to draw additional
State funds.

This problem is most intense with minority children, especially
African-American males. Over-identification of minority children,
particularly in urban schools with high proportions of minority stu-
dents, remains a serious and growing problem in this Nation. The
problem also contributes to the referral of minority special edu-
cation students to more restrictive environments.

The committee is also cognizant, however, that in some areas
under identification remains a problem, particularly for minority
children.

The committee has squarely faced this problem by shifting, once
the targeted threshold is reached, to a formula of which 85 percent
of additional funds is based on the total school age population and
15 percent is based on the poverty statistic for children in a State.
This system was encouraged in the 1994 report of the Department
of Education's Inspector General. The Inspector General noted:
"Because [a population-based] method [of allocating funds] uses ob-
jective data derived for other purposes, [this method] eliminates
the financial incentives for manipulating student counts [that exist
in the current formula], including retaining students in special
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education just to continue receiving Federal funds." The committee
added a poverty factor to the formula because there is a link be-
tween poverty and certain forms of disability. This concept was also
encouraged by the Inspector General's report.

Based on the significant progress that has been made in provid-
ing access to special education and concerns about the over-identi-
fication of children as disabled, the committee believes this new
formula will address many of these concerns. This change will en-
able States to undertake good practices for addressing the learning
needs of more children in the regular classroom without unneces-
sary categorization or labeling thereby risking the loss of Federal
funds. Changing the Federal formula may also motivate States to
change their own formulas for distributing State aid in ways that
eliminate inappropriate financial incentives for referring children
to special education.

The bill continues to authorize that States may retain a portion
of their State allotments with certain changes effective for fiscal
year 1998. First, the 5 percent for administrative purposes is
capped at the fiscal year 1997 level, with future annual increases
limited to the lesser of the rate of inflation or the rate of Federal
appropriation increases. The remaining 20 percent of the State's
share of its part B allotment is capped in the same manner. Any
excess above inflation in any year goes into a new 1-year fund that
must be distributed that year through grants to LEA's for local sys-
temic improvement activities or for specific direct services. In the
next year, the amounts expended for such activities must be dis-
tributed to LEA's based on the part B formula.

A new reporting provision was included for the Secretary of the
Interior's Advisory Council. This is intended to provide a means of
determining if the Advisory Council is carrying out its duties and
whether the Secretary is incorporating the recommendations of the
Council into the Department of the Interior's programs.

State eligibility
Section 612 establishes the conditions of State eligibility for part

B funds. Many provisions are retained from current law. Other pro-
visions have been added to promote a better understanding of, and
more consistent compliance with, part B of the statute.

Provisions retained from current law are obligations of a State
to: establish a full educational opportunity goal and a timetable for
meeting it; comply with the evaluation and confidentiality, IEP,
and procedural safeguards provisions; require that private place-
ments made by public agencies meet State standards; not commin-
gle part B funds with State funds; seek public comment prior to
adopting policies and procedures necessary to comply with this sec-
tion; and meet LEA eligibility requirements if the SEA provides di-
rect services. In addition, section 612 retains the opportunity of a
State to apply for a waiver from the "supplement not supplant"
provision, when it can demonstrate, through clear and convincing
evidence, that it is providing a free appropriate public education to
all children with disabilities in the State.

Other provisions in section 612 taken from current law are: (1)
the construction clause pertaining to the fact that part B does not
permit a State to reduce medical or other assistance or alter eligi-
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bility under titles V and XIX of the Social Security Act; and (2) the
"by-pass" provision that allows the Secretary to make arrange-
ments to provide services to children with disabilities in private
schools, if a State is prohibited by State law from providing for the
participation of such children.

Section 612 contains clarifications of current law. To receive part
B funds, States are to make available a free appropriate public
education to all children with disabilities, including children with
disabilities who have been suspended or expelled from school.
States must also conduct child find activities, which include identi-
fication of children in private schools and a process to determine
which children are in need of special education and receiving it
(while allowing identified children not to be labeled with a disabil-
ity category).

The bill provides that a State may also opt not to serve individ-
uals who, in the educational placement prior to their incarceration
in adult correctional facilities, were not actually identified as being
a child with a disability under section 602(3) or did not have an
individualized education program under this part. The committee
means to set the point in time when it is determined whether a
child has been identified or had an IEP. This makes clear that
services need not be provided to all children who were at one time
determined to be eligible under this part. The committee does not
intend to permit the exclusion from services under part B of chil-
dren who had been identified as children with disabilities and had
an IEP, but who had left school prior to their incarceration. In
other words, if a child had an IEP in his or her last educational
placement, the child has an IEP for purposes of this provision. The
committee added language to make clear that children with disabil-
ities aged 18 through 21, who did not have an IEP in their last
educational placement but who had actually been identified should
not be excluded from services.

The bill amends the provisions on least restrictive environment
(redesignated as section 612(a)(5)) to ensure that the State's fund-
ing formula does not result in placements that violate the require-
ment that children be placed in the least restrictive environment.

The committee supports the longstanding concept of the least re-
strictive environment, including the policy that, to the maximum
extent appropriate, children with disabilities are educated with
children who are nondisabled and that special classes, separate
schooling, or other removal of children with disabilities from the
regular educational environment occurs only when the nature or
severity of the disability is such that education in regular classes
with the use of special education and related services or supple-
mentary aids and services cannot be achieved satisfactorily.

The committee supports the longstanding policy of a continuum
of alternative placements designed to meet the unique needs of
each child with a disability. Placement options available include in-
struction in regular classes, special classes, special schools, home
instruction, and instruction in hospitals and institutions. For dis-
abled children placed in regular classes, supplementary aids and
services and resource room services or itinerant instruction must
also be offered as needed.

12
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Section 612 also includes an obligation on a State to require
LEA's to participate in transition planning conferences for toddlers
with disabilities about to enter preschools; and to provide a propor-
tionate amount of IDEA funds to private schools in which children
with disabilities are enrolled, and, to the extent consistent with
law, at State discretion, provide services on the premises of private,
including parochial, schools.

Section 612 also includes several other factors that affect possible
parental reimbursement for unilateral private placements of their
child. Parents must give notice about their concerns and intent at
the most recent IEP meeting or written notice 10 days before they
transfer the child to the private school. Prior to removal of the
child from the public school, if the public agency informed the par-
ents of its intent to evaluate the child (including a statement of the
purpose of the evaluation that was appropriate and reasonable),
the parents must make the child available for such an evaluation.
If the parents do not comply with notice and evaluation requests
or engage in unreasonable actions, hearing officers and courts may
reduce or deny reimbursement to parents for unilateral private
placements. The bill specifies that reduction or denial of reimburse-
ment must not occur for parents' failure to comply with these re-
quirements if parents are illiterate and cannot read English; com-
pliance would result in physical or serious emotional harm to the
child; the school prevented the parents from complying; or the par-
ents had not received notice with regard to the potential con-
sequences of noncompliance.

The bill strengthens the requirements on ensuring provision of
services by non-educational agencies while retaining a single line
of responsibility. The chief executive officer of a State must develop
and implement interagency agreements and reimbursement mecha-
nisms to ensure that educational agencies have access to funding
from non-educational public agencies that are responsible for serv-
ices that are also necessary for ensuring a free appropriate public
education to children with disabilities.

A provision is added to the Act to strengthen the obligation to
ensure that all services necessary to ensure a free appropriate pub-
lic education are provided through the coordination of public edu-
cational and non-educational programs. This subsection is meant to
reinforce two important principles: (1) that the State agency or
LEA responsible for developing a child's IEP can look to nonedu-
cational agencies, such as Medicaid, to pay for or provide those
services they (the noneducational agencies) are otherwise respon-
sible for; and (2) that the State agency or LEA remains responsible
for ensuring that children receive all the services described in their
IEP's in a timely fashion, regardless of whether another agency
will ultimately pay for the services.

The committee places particular emphasis in the bill on the rela-
tionship between schools and the State Medicaid Agency in order
to clarify that health services provided to children with disabilities
who are Medicaid-eligible and meet the standards applicable to
Medicaid are not disqualified for reimbursement by Medicaid agen-
cies because they are provided services in a school context in ac-
cordance with the child's IEP.

13
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The bill makes a number of changes to clarify the responsibility
of public school districts to children with disabilities who are placed
by their parents in private schools. These changes should resolve
a number of issues that have been the subject of an increasing
amount of litigation in the last few years. First, the bill specifies
that the total amount of money that must be spent to provide spe-
cial education and related services to children in the state with dis-
abilities who have been place by their parents in private schools is
limited to a proportional amount (that is, the amount consistent
with the number and location of private school children with dis-
abilities in the State) of the Federal funds available under part B.
Second, the bill specifies that school districts may provide the spe-
cial education and related services funded under part B on the
premises of private, including parochial, schools. This provision is
designed to implement the principle underlying the ruling of the
Supreme Court in Zobrest v. Catalina Foothills School Dist. that it
was not an "entanglement" violation of the First Amendment to
provide a sign interpreter paid for with IDEA funds to a deaf stu-
dent at his parochial school. Third, the bill clarifies that the child-
find, identification, and evaluation provision of section 612(a)(3) ap-
plies to children placed by their parents in private schools. Com-
parable language is also included in the child-find provision itself
to make it clear that this obligation is independent from the par-
ticipation requirements addressed in section 612(a)(10(A).

Section 612 also specifies that parents may be reimbursed for the
cost of a private educational placement under certain conditions
(i.e. when a due process hearing officer or judge determines that
a public agency had not made a free appropriate public education
available to the child, in a timely manner, prior to the parents en-
rolling the child in that placement without the public agency's con-
sent). Previously, the child must have had received special edu-
cation and related services under the authority of a public agency.

Section 612, as current law, requires that a State have in effect
a Comprehensive System of Personnel Development (CSPD) that is
designed to ensure an adequate supply of qualified personnel, in-
cluding the establishment of procedures for acquiring and dissemi-
nating significant knowledge derived from educational research
and for adopting, where appropriate, promising practices, mate-
rials, and technology. The bill requires the State to coordinate
CSPD requirements with the personnel sections of a State improve-
ment plan under part D, if the State has such a plan, so the State
only has to meet one set of requirements for both purposes.

With regard to personnel standards, the bill adds two provisions
to the standards in current law. Paraprofessionals and assistants
must be appropriately trained and supervised in accordance with
State law, regulations, or written policy in order to assist in the
provision of special education and related services. In implement-
ing the personnel standards requirements, a State may adopt a pol-
icy that includes a requirement that LEA's make an ongoing good-
faith effort to recruit and hire appropriately and adequately
trained personnel to provide special education and related services
to children with disabilities, including, in a geographic area of the
State where there is a shortage of such personnel, the most quali-
fied individuals available whoa re making satisfactory progress to-
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ward completing applicable course work necessary to meet State
standards within 3 years.

With regard to section 612(a)(16), the committee wishes to make
clear that its requirements are not intended to prevent the integra-
tion of performance goals and indicators for children with disabil-
ities into the performance goals and indicators for nondisabled chil-
dren, so that SEA's and LEA's can be held accountable for all chil-
dren.

Section 612(a)(19) specifies that a State must maintain its level
of expenditures for special education and related services for chil-
dren with disabilities from one year to the next. Calculations of the
level of expenditures may not include Federal or local dollars. Re-
ductions from this level are allowed through a waiver from the Sec-
retary for exceptional or uncontrollable circumstances such as a
natural disaster or a precipitous and unforeseen decline in the
State's financial resources. In the absence of a waiver situation, if
a State fails to maintain its level of expenditures as required in
this section, the Secretary shall reduce the State's allocation for
any fiscal year following the year of the failure to maintain the
level of effort required, by the same amount by which the State
fails to meet the requirement.

The bill requires the Secretary, by regulation, to establish proce-
dures for determining whether to grant a waiver under section
612(a)(19)(E) within one year of enactment based on compliance
with the obligations of part B. These procedures are to include ob-
jective criteria and consideration of the results of compliance re-
views of the State conducted by the Secretary. The committee in-
tends this provision to be a real mechanism for waivers under this
provision for States that are complying with their obligations under
this act.

With regard to a State's advisory panel, in section 612(a)(21), the
committee has added more detail relating to the panel's duties and
added representation from private and public charter schools and
from the State's juvenile and adult corrections agencies.

Section 612 contains several new provisions. It requires a State
to establish performance goals for children with disabilities and to
develop indicators to judge such children's progress. Any State that
has a state improvement plan under part D must revise it based
on information it obtains from the assessment of such progress. It
requires that children with disabilities participate in State and dis-
trictwide assessments of student progress, with or without accom-
modations as appropriate for the child. By July 1, 2000, for chil-
dren who cannot participate in such assessments, alternative as-
sessments must be developed and conducted. The State must report
to the public on the assessment performance of children with dis-
abilities with the same frequency and detail it reports on the per-
formance of nondisabled children, including the number participat-
ing in regular assessments and the number participating in alter-
native assessments. Data related to children with disabilities must
be disaggregated. Further, the section requires States to determine
if there is a disproportionate number of long-term suspensions and
expulsions of disabled children and if so to take appropriate action
and to modify policies and procedures in order to be consistent with
the Act.

15
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The section retains the provision in current law requiring that
the SEA have general supervisory authority over educational pro-
grams for children with disabilities, but provides that the Governor
(or another individual pursuant to State law), consistent with State
law, may assign to any public agency in the State the responsibility
of ensuring that the part B requirements are met with respect to
children with disabilities who are convicted as adults under State
law and are incarcerated in adult prisons. In addition, the provi-
sions requiring participation of students with disabilities in State-
wide assessments will not apply, the transition services require-
ments will not apply to students whose eligibility under IDEA will
terminate before their release from prison, and the IEP team may
modify a student's IEP/placement if the State has a bona fide secu-
rity or compelling penological interest that cannot otherwise be ac-
commodated. These changes, however, do not affect the student's
eligibility for services under IDEA. Neither do they affect students
who are in juvenile facilities.

The act specifies that if a State already has on file with the Sec-
retary policies and procedures that demonstrate that it meets any
requirement of section 612, it shall be treated by the Secretary as
meeting that requirement, and that State applications need be sub-
mitted only once, and remain in effect, until the State submits
modifications it deems necessary. Further, the Secretary may re-
quire a State to modify its application to the extent necessary to
ensure compliance if the act or its regulations are amended, or
there is a new interpretation by a Federal court or the State's high-
est court or an official Department of Education finding of non-
compliance with Federal law or regulations. These modifications
would be developed and submitted subject to the same process re-
quirements as the original plan.

, Local educational agency eligibility
Section 613 consolidates LEA eligibility requirements, which if

met, make an LEA eligible for part B funding. The committee be-
lieves that these amendments will promote a better understanding
of and more consistent compliance with part B of the IDEA.

In section 613, the following provisions are retained without sub-
stantive alteration: conditions associated with notice of LEA or
State agency ineligibility; compliance with part B of the IDEA and
State requirements associated with it; consequences connected to
direct services by the SEA when an LEA cannot or does not provide
a free appropriate public education to children with disabilities
within its jurisdiction; and the conditions associated with the joint
establishment of eligibility, except that the mandatory obligation
on an LEA eligible for less than $7,500 to consolidate with another
LEA is deleted.

Section 613 maintains the requirement that LEA's must provide
information to the SEA so that the SEA will be able to carry out
its responsibilities. A specific reference is added to this provision
regarding information that must be provided by the LEA so that
the SEA can comply with the CSPD and personnel standards re-
quirements.

The committee also has included several modifications to current
law in section 613. LEA's are required to submit an application
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only once to the SEA, instead of once every three years as under
current regulations. Additional information may be required by the
SEA when there are: amendments to the Act or its Federal regula-
tions; new interpretations of either the act or its regulations by
Federal or State courts; or an official finding of noncompliance with
Federal or State law or regulations. In these instances, the SEA
may require an LEA to modify its application only to the extent
necessary to ensure the LEA's compliance with part B of IDEA.
This section also explicitly requires that an LEA make available to
parents of children with disabilities and the general public all doc-
uments pertaining to the LEA's eligibility.

This section of the bill maintains the current "supplement not
supplant" and maintenance of effort obligations on LEA's, except
that LEA's are required to include only local funds expended for
special education and related services in determining whether the
LEA has maintained its effort. The bill includes a local mainte-
nance of effort provision to ensure that the level of expenditures
from State and local funds for the education of children with dis-
abilities within each LEA does not drop below the level of such ex-
penditures for the preceding year. However, the committee recog-
nizes that there are times when appropriate exceptions to this rule
must be made. Thus, the bill includes four specific exceptions:

(1) The voluntary departure, by retirement or otherwise, or
departure for just cause, of special education personnel who
are paid at or near the top of the agency's salary scale. This
exception is included in recognition that, in some situations,
when higher-salaried personnel depart from their positions in
special education, they are replaced by qualified, lower-salaried
staff. In such situations, as long as certain safeguards are in
effect, the LEA should not be required to maintain the level of
the higher-salaried departing personnel. In order for an LEA
to invoke this exception, the agency must ensure that such vol-
untary retirement or resignation and replacement are in full
conformity with existing school board policies in the agency,
with the applicable collective bargaining agreement that is in
effect at the time, and with applicable State statutes.

(2) A decrease in the enrollment of children with disabilities.
(3) The end of an agency's responsibility to provide an excep-

tionally costly program to a child with disability because the
child has left the agency's jurisdiction, no longer requires such
a program, or has aged-out with respect to the agency's respon-
sibility.

(4) The end of unusually large expenditures for long term
purchases such as equipment or construction.

Section 613 also provides that in any fiscal year for which
amounts appropriated under 611 exceed $4.1 billion, an LEA may
treat, as local funds, up to 20 percent of the funds it receives under
part B that exceed the amount it received in the previous fiscal
year, effectively permitting local schools to reduce the level of local
expenditures for special education and related services. This sec-
tion gives a State the authority to prevent an LEA from reducing
its local level of effort when an LEA has been cited by the SEA as
failing to substantially comply with the act. The committee does
not intend that the Secretary could find an SEA out of compliance
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based solely on the fact that LEA's in the State have reduced their
effort under this provision.

New provisions in section 613 give LEA's increased flexibility in
the use of part B funds. Section 613(a)(4)(A) allows an LEA to use
part B funds for special education and related services provided in
a regular class or other education related setting to a child with
a disability in accordance with the child's IEP, even if one or more
nondisabled children benefit from those services. In addition, sec-
tion 613(g) allows an LEA, if granted the authority by the State,
to use part B funds to permit a public school within the jurisdiction
of the LEA to design, implement, and evaluate a school-based im-
provement plan that is consistent with the purposes and activities
described under the State Program Improvement Grant program
under part D of these amendments. A school-based improvement
plan must be designed to improve educational and transitional re-
sults for all children, consistent with section 613(a)(4)(A). The sec-
tion also authorizes LEA's to use part B funds for school-wide pro-
grams, except that the amount of part B funds that may be used
is limited to the number of disabled children in the school multi-
plied by the per child allotment.

Section 613 contains two provisions concerning how charter
schools can use part B funds to serve children with disabilities.
First, charter schools that are LEA's may not be required to apply
for part B funds jointly with other LEA's unless State law specifies
otherwise. Second, in situations where charter schools are within
an LEA, the bill directs LEA's to serve children with disabilities at-
tending charter schools in the same manner as it serves children
with disabilities in its other schools and directs LEA's to provide
part B funds to charter schools in the same manner they provide
such funds to other schools. The committee expects that charter
schools will be in full compliance with Part B.

Section 613 also provides that the State may require that a local
educational agency include in the records of a child with a disabil-
ity a statement of any current or previous disciplinary action that
has been taken against the child and transmit such statement to
the same extent that such disciplinary information is included in,
and transmitted with, the student records of nondisabled children.
The statement may include a description of any behavior engaged
in by the child that required disciplinary action, a description of
the disciplinary action taken, and any other information that is rel-
evant to the safety of the child and other individuals involved with
the child. If the State adopts such policy, and the child transfers
from one school to another, the transmission of any of the child's
records must include both the child's current individualized edu-
cation program an any such statement of current or previous dis-
ciplinary action that has been taken against the child.

Evaluations, eligibility determinations, IEPs, and placements
The bill consolidates in section 614 all interrelated provisions re-

garding the evaluation and reevaluation of children with disabil-
ities and the development, review, and revision of individualized
education programs (IEP's) for these children. Most of these provi-
sions are current law, as it is expressed in statute, regulations, and
other regulatory guidance and policies from the U.S. Department
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of Education. The committee anticipates that the consolidation of
these provisions in one section, and the clarification of procedural
and administrative requirements associated with them, will reduce
the burdens imposed by the interpretations of current law and
make the requirements more understandable. The committee ex-
pects that these particular amendments will facilitate State and
local implementation of, and compliance with, these provisions.

Provisions on evaluation in section 614 codify the requirement
that a full and individual initial comprehensive evaluation must be
conducted before the provision of special education and related
services; that the purposes of the initial evaluation are to deter-
mine whether a child is a child with a disability, and to determine
the child's specific educational needs. The bill specifies that parents
must provide informed consent before the initial evaluation of a
child, but that such consent shall not be construed as consent for
placement for the receipt of special education and related services.
If a child's parents refuse consent for evaluation, an LEA may con-
tinue to pursue an evaluation by using the mediation and due proc-
ess procedures under section 615, except to the extent inconsistent
with State law relating to parental consent.

Reevaluations are to be conducted if conditions warrant a re-
evaluation or if the child's parents or teacher requests a reevalua-
tion, but at least once every 3 years. Informed parental consent
also must be obtained for reevaluations, except that such informed
consent need not be obtained if the LEA can demonstrate that it
has taken reasonable steps to obtain consent and the child's par-
ents have failed to respond.

The bill requires that, in conducting evaluations, the LEA: (1)
use a variety of assessment tools and strategies to gather relevant
functional and developmental information, including information
from the child's parents, to establish the child's eligibility and to
determine the content of the child's IEP, including information re-
lating to enabling the child to be involved in and progress in the
general education curriculum; (2) not use any single procedure as
the sole criterion for determining a child's eligibility or for deter-
mining an appropriate educational program for the child; and (3)
use technically sound instruments that may assess the relative con-
tribution of cognitive and behavioral factors, in addition to physical
or developmental factors.

In addition, the bill requires an LEA to ensure that: (1) tests and
other evaluation materials used to assess a child are selected and
administered so as not to be racially or culturally discriminatory,
and are administered in the child's native language or other mode
of communication, unless it is clearly not feasible to do so; (2) any
standardized tests given to the child have been validated for the
specific purpose for which they are used; are administered by
trained and knowledgeable personnel; and are administered in ac-
cordance with the instructions provided by the producers of such
tests; (3) the child is assessed in all areas of suspected disability;
and (4) assessment tools and strategies provide relevant informa-
tion that directly assists persons in determining the educational
needs of the child. These requirements reflect current policy con-
tained in current law and regulations, but not for the first time,
the bill codifies them in one section of statute.
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The committee intends that professionals, who are involved in
the evaluation of a child, given serious consideration at the conclu-
sion of the evaluation process to other factors that might be affect-
ing a child's performance. There are substantial numbers of chil-
dren who are likely to be identified as disabled because they have
not previously received proper academic support. Such a child often
is identified as learning disabled, because the child has not been
taught, in an appropriate or effective manner for the child, the core
skill of reading. Other cases might include children who have lim-
ited English proficiency. Therefore, in making the determination of
a child's eligibility, the bill states that a child shall not be deter-
mined to be a child with a disability if the determinant factor for
such a determination is lack of instruction in reading or math or
limited English proficiency. The committee believes this provision
will lead to fewer children being improperly included in special
education programs where their actual difficulties stem from an-
other cause and that this will lead schools to focus greater atten-
tion on the these subjects in the early grades.

The bill specifies that the determination of a child's eligibility is
to be made by a qualified team of professionals and the child's par-
ents. The bill requires that a copy of the evaluation report and the
documentation of the child's eligibility determination be given to
the child's parents.

One of the most significant changes in the bill relates to how the
evaluation process should be viewed. For example, over the years,
the required 3-year reevaluation has become a highly paperwork-
intensive process, driven as much by concern for compliance with
the letter of the law, as by the need for additional evaluation infor-
mation about a child. The committee believes that a child should
not be subjected to unnecessary tests and assessments if the child's
disability has not changed over the three-year time period, and the
LEA should not be saddled with associated expenses unnecessarily.
If there is no need to collect additional information about a child's
continuing eligibility for special education, any necessary evalua-
tion activities should focus on collecting information about how to
teach and assist the child in the way he or she is most capable of
learning.

Thus, provisions in the bill require that existing evaluation data
on a child be reviewed to determine if any other data are needed
to make decisions about a child's eligibility and services. If it is de-
termined by the IEP team and other qualified professionals that
additional data are not needed, the parents must be so notified of
the determination that no additional data are needed, the reasons
for it, and of the parents' right to still request an evaluation. Un-
like current law, however, no further evaluations will be required
at that time unless requested by the parents.

To assist in improved compliance with the IEP provisions, the
committee placed all provisions pertaining to the IEP, including the
definitions of the IEP and the IEP Team, in section 614(d). The def-
inition of the Individualized Education Program includes all of the
required elements of an IEP, beginning with a statement of a
child's present levels of educational performance, including how the
child's disability affects the child's involvement and progress in the
general education curriculum, or for a preschool child with a dis-
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ability, how the child's disability affects the child's participation in
appropriate activities. The IEP should also address the unique
needs of the child that arise out of his or her disability that must
be addressed in order for the child to progress in the general edu-
cation curriculum, such as the need of a blind child to read Braille,
or of a cognitively disabled child to receive transportation training
(i.e., how to use public transportation). The committee wishes to
emphasize that, once a child has been identified as being eligible
for special education, the connection between special education and
related services and the child's opportunity to experience and bene-
fit from the general education curriculum should be strenghtened.
The majority of children identified as eligible for special education

_and related services are capable of participating in the general edu-
cation curriculum to varying degrees with some adaptations and
modifi'cations. This provision is intended to ensure that children's
special education and related services are in addition to and are af-
fected by the general education curriculum, not separate from it.

The new emphasis on participation in the general education cur-
riculum is not intended by the committee to result in major expan-
sions in the size of the IEP of dozens of pages of detailed goals and
benchmarks or objectives in every curricular content standard or
skill. The new focus is intended to produce attention to the accom-
modations and adjustments necessary for disabled children to ac-
cess the general education curriculum and the special services
which may be necessary for appropriate participation in particular
areas of the curriculum due to the nature of the disability.

Specific day-to-day adjustments in instructional methods and ap-
proaches that are made by either a regular or special education
teacher to assist a disabled child to achieve his or her annual goals
would not normally require action by the child's IEP team. How-
ever, if changes are contemplated in the child's measurable annual
goals, benchmarks, or short term objectives, or in any of the serv-
ices or program modifications, or other components described in the
child's IEP, the LEA must ensure that the child's IEP team is re-
convened in a timely manner to address those changes.

The bill requires that a child's IEP include a statement of meas-
urable annual goals, including benchmarks or short-term objec-
tives. The committee views this requirement as crucial. It will help
parents and educators determine if the goals can reasonably be met
during the year, and as important, allow parents to be able to mon-
itor their child's progress. The bill requires that annual goals in-
cluded in a child's IEP relate to "meeting the child's needs that re-
sult from the child's disability to enable the child to be involved in
and progress in and progress in the general education curriculum."
This language should not be construed to be a basis for excluding
a child with a disability who is unable to learn at the same level
or rate as nondisabled children in an inclusive classroom or pro-
gram. It is intended to require that the IEP's annual goals focus
on how the child's needs resulting from his or her disability can be
addressed so that the child can participate, at the individually ap-
propriate level, in the general curriculum offered to all students.

Prior to the enactment of P.L. 94-142 in 1975, the opportunity
and inclination to educate children with disabilities was often in
separate programs and schools away from children without disabil-
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ities. The law and this bill contain a presumption that children
with disabilities are to be educated in regular classes. Therefore,
the legislation requires that the IEP include an explanation of the
extent, if any, to which a child with a disability will not participate
with nondisabled children in the regular class and in the general
education curriculum including extra-curricular and nonacademic
activities.

This committee recognizes that every decision made for a child
with a disability must be made on the basis of what that individual
child needs. Every child is unique and so will be his or her program
needs. Nonetheless, when the decision is made to educate the child
separately, an explanation of that decision will need, at a mini-
mum, to be stated as part of the child's IEP.

Children with disabilities must be included in State and district-
wide assessments of student progress with individual modifications
and accommodations as needed. Thus, the bill requires that the
IEP include a statement of any individual modifications in the ad-
ministration of State and district-wide assessments. The committee
knows that excluding children with disabilities from these assess-
ments severely limits and in some cases prevents children with dis-
abilities, through no fault of their own, from continuing on to post-
secondary education. The bill requires that if the IEP team deter-
mines that the child's performance cannot appropriately be as-
sessed with the regular education assessments, even with individ-
ual modifications, the IEP must include a statement of why the as-
sessment is not appropriate and alternative assessments must be
made available. The committee reaffirms the existing Federal law
requirement that children with disabilities participate in State and
districtwide assessments. This will assist parents in judging if their
child is improving with regard to his or her academic achievement,
just as the parents the parent of nondisabled children do.

As under current law, a child's IEP must include a statement of
the special education and related services and supplementary aids
and services to be provided to the child, or on behalf of the child.
The committee intends that, while teaching and related services
methodologies or approaches are an appropriate topic for discussion
and consideration by the IEP team during IEP development or an-
nual review, they are not expected to be written into the IEP. Fur-
thermore, the committee does not intend that changing particular
methods or approaches necessitates an additional meeting of the
IEP Team. Additionally, the committee is aware of, and endorses,
the provision in section 300.350 of the current regulations relating
to personal accountability. The regulation provides that each public
agency must provide special education and related services to a
child with a disability in accordance with an IEP. However, part
B does not require that any agency, teacher, or other person be
held accountable if a child does not achieve the growth projected
in the annual goals and objectives.

The location where special education and related services will be
provided to a child influences decisions about the nature and
amount of these services and when they should be provided to a
child. For example, the appropriate place for the related service
may be the regular classroom, so that the child does not have to
choose between a needed service and the regular educational pro-
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gram. For this reason, in the bill the committee has added "loca-
tion" to the provision in the IEP that includes "the projected date
for the beginning of services and modifications, and the anticipated
frequency, location, and duration of those services" (emphasis
added).

The bill requires that the IEP include, beginning at age 14 "a
statement of the transition service needs of the child under the ap-
plicable components of the child's IEP that focuses on the child's
courses of study (such as participation in advanced placement
courses or a vocational education program)." The purpose of this re-
quirement is to focus attention on how the child's educational pro-
gram can be planned to help the child make a successful transition
to his or her goals for life after secondary school. This provision is
designed to augment, and not replace, the separate transition serv-
ices requirement, under which children with disabilities beginning
no later than age sixteen receive transition services including in-
struction, community experiences, the development of employment
and other post-school objectives and, when appropriate, independ-
ent living skills and functional vocational evaluation. For example,
for a child whose transition goal is a job, a transition service could
be teaching the child how to get to the job site on public transpor-
tation.

Current law is not clear on what is required when a child with
a disability attains the age of majority. In order to clarify the situa-
tion, the IEP definition in the bill includes a statement that the
child has been informed of his or her rights under part B, if any,
that will transfer to the child when he or she attains the age of
majority. The bill clarifies that when a child is considered incapa-
ble of making educational decisions, the State will develop proce-
dures for appointing the parent or another individual to represent
the interests of the child. This transfer of rights is also addressed
under section 615(m) in the bill.

Additionally, the bill requires that a child's IEP include a state-
ment of how the child's progress toward the annual goals will be
measured and how the child's parents will be regularly informed of
the child's progress toward those goals (by such means as report
cards) as often as parents are informed of their nondisabled chil-
dren's progress. The committee believes that informing parents of
children with disabilities as often as other parents will, in fact, re-
duce the cost of informing parents of children with disabilities and
facilitate more useful feedback on their child's performance. One
method recommended by the committee would be providing an IEP
report card with the general education report card, if the latter is
appropriate and provided for the child.

An IEP report card could also be made more useful by including
checkboxes or equivalent options that enable the parents and the
special educator to review and judge the performance of the child.

An example would be to state a goal or benchmark on the IEP
report card and rank it on a multipoint continuum. The goal might
be, "Ted will demonstrate effective literal comprehension." The
ranking system would then state the following, as indicated by a
checkbox: No progress; some progress; good progress; almost com-
plete; completed. Of course, these concepts would be used by the
school and the IEP team when appropriate. This example is not in-
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tended to indicate the committee's preference for a single means of
compliance with this requirement.

The bill's definition of the Individualized Education Program
team includes the parents of a child with a disability; at least one
regular education teacher of such child (if the child is, or may be,
participating in the regular education environment); at least one
special education teacher, or where appropriate, at least one special
education provider of such child; a representative of the local edu-
cational agency who is (a) qualified to provide, or supervise the pro-
vision of, specially designed instruction to meet the unique needs
of children with disabilities; (b) knowledgeable about the general
curriculum; and (c) knowledgeable about the availability of re-
sources of the local educational agency; an individual who can in-
terpret the instructional implications of evaluation results, who
may be a member of the team; at the discretion of the parent or
the agency, other individuals who have knowledge or special exper-
tise regarding the child, including related services personnel as ap-
propriate; and whenever appropriate, the child with a disability.
Very often, regular education teachers play a central role in the
education of children with disabilities. In that regard the bill pro-
vides that regular education teacher, participate on the IEP team,
but this provision is to be construed in light of the bill's proviso
that the regular education teacher, to the extent appropriate, par-
ticipate in the development of the IEP of the child. The committee
recognizes the reasonable concern that the provision including the
regular education teacher might create an obligation that the
teacher participate in all aspects of the IEP team's work. The com-
mittee does not intend that to be the case and only intends it to
be the extent appropriate. The committee wishes to emphasize that
the "support" for school personnel, which is stated in the child's
IEP, is that support that will assist them to help a particular child
progress in the general education curriculum.

Related services personnel should be included on the team when
a particular related service will be discussed at the request of a
child's parents or the school. Such personnel can include personnel
knowledgeable about services that are not strictly special education
services, such as specialists in curriculum content areas such as
reading. Furthermore, the committee recognizes that there are sit-
uations that merit the presence of a licensed registered school
nurse on the IEP team. The committee also recognizes that schools
sometimes are assumed to be responsible for all health-care costs
connected to a child's participation in school. The committee wishes
to encourage, to the greatest extent practicable and when appro-
priate, the participation of a licensed registered school nurse on the
IEP team to help define and make decisions about how to safely
address a child's educationally related health needs.

The bill also clarifies obligations in two areas. First, nothing in
section 614 may be construed to require the IEP team to include
information under one component of a child's IEP that is already
contained in another component. Second, section 614 requires that
each LEA or State educational agency ensure that the parents of
each child with a disability are members of any group that makes
decisions on the educational placement of their child. The commit-
tee expects that the majority of placement decisions will be made
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by the IEP team, but in those unique cases where it is not, the
committee expects parents to be involved in the group making the
decision.

The bill requires that, at the beginning of every school year, an
IEP be in effect for each child with a disability served by an LEA,
a State agency, or an SEA. In the case of a child with a disability
aged 3 through 5 (or at the discretion of the State educational
agency, a 2-year old child with a disability who will turn 3 during
the school year), an individualized family service plan that contains
the requirements described in section 636, and that is developed in
accordance with section 614, may serve as the child's IEP if using
that plan as the IEP is consistent with State policy and agreed to
by the agency and the child's parents.

The bill specifies that the LEA shall ensure that a child's IEP
team review a child's IEP periodically, but not less than annually
to determine whether the annual goals of the child are being
achieved; and revises the IEP as appropriate to address: (1) any
lack of expected progress toward the annual goals and in the gen-
eral education curriculum, where appropriate; (2) the results of any
reevaluation; (3) information provided by or to the parents; (4) the
child's anticipated needs; or (5) other matters.

With regard to transition services in IEP's, the bill provides that
if an agency, other than the LEA, participating in the child's edu-
cation fails to provide the transition services described in the
child's IEP, the LEA must reconvene the IEP team to identify al-
ternative strategies to meet the child's transition objectives.

In developing a child's IEP, the bill requires that the IEP team
consider the strengths of the child and the concerns of the parents
for enhancing the education of their child; and the results of the
initial evaluation or most recent evaluation of the child. In addi-
tion, the committee believes that a number of considerations are
essential to the process of creating a child's IEP. The purpose of
the IEP is to tailor the education to the child; not tailor the child
to the education. If the child could fit into the school's general edu-
cation program without assistance, special education would not be
necessary.

The bill provides that, in the case of a child whose behavior im-
pedes the learning of the child or others, the IEP team, as appro-
priate, shall consider strategies, including positive behavior inter-
ventions strategies and supports, to address that behavior. Simi-
larly, in the case of a child with limited English proficiency, the
IEP team is to consider the language needs of the child as such
needs relate to the child's IEP. In the case of a child who is blind
or visually impaired, the IEP team must provide for instruction in
Braille and the use of Braille unless the IEP team determines,
after an evaluation of the child's reading and writing skills, needs,
and appropriate reading and writing media (including an evalua-
tion of the child's future needs for instruction in Braille or the use
of Braille), that instruction in Braille or the use of Braille is not
appropriate for the child.

The team also is to consider the communication needs of the
child in order to ensure that local educational agencies better un-
derstand the unique needs of children who are deaf or hard of
hearing. Section 614(d)(3)(B)(iv) includes special factors that must

25



25

be considered in developing IEP's for these children. The policy in-
cluded in the bill provides that, in the case of the child who is deaf
or hard of hearing, the IEP team must consider the language and
communication needs of the child; opportunities for direct commu-
nication with peers and professional personnel in the child's lan-
guage and communication mode; the child's academic level; and the
child's full range of needs, including the child's social, emotional,
and cultural needs and opportunities for direct instruction in the
child's language and communication mode. The committee also in-
tends that this provision will be implemented in a manner consist-
ent with the policy guidance entitled "Deaf Students Education
Services," published in the Federal Register (57 Fed. Reg. 49274,
October 30, 1992) by the U.S. Department of Education.

The bill further requires that the IEP team consider the provi-
sion of assistive technology devices and services when developing
the child's IEP.

Procedural safeguards
The procedural safeguards in the IDEA have historically pro-

vided the foundation for ensuring access to a free appropriate pub-
lic education for children with disabilities. Key to these due process
procedures is the law's "stay put" provision, which this bill retains.
The committee has added clarifications to the procedural safeguard
provisions to facilitate conflict resolution, describe how schools may
discipline children with disabilities, and ensure that due process is
useful for all parents and schools.

The bill retains all provisions concerning the opportunity to use,
and the administrative procedures associated with, an impartial
due process hearing, and appeals through state-level reviews, and
the courts, as well as certain existing exceptions to reductions in
attorneys' fees.

The bill simplifies the process of delivering, and the content of,
notices to parents about their child's rights. The committee hopes
that these provisions will result in user-friendly information that
parents can understand.

In section 615 of the bill, provisions affecting possible reduction
of attorneys' fees to prevailing parents are retained from current
law. A provision has been added that would allow parents' attor-
neys' fee to be reduced, if the attorney representing the parents did
not provide the LEA with specific information about the child and
the basis of the dispute; specifically: (1) the name of the child, the
address of the residence of the child, and the name of the school
the child is attending; (2) a description of the nature of the problem
of the child relating to the proposed initiation or change, including
facts relating to that problem; and (3) a proposed resolution of the
problem, to the extent known and available to the parents at the
time. The committee believes that the addition of this provision
will facilitate an early opportunity for schools and parents to de-
velop a common frame of reference about problems and potential
problems that may remove the need to proceed to due process and
instead foster a partnership to resolve problems.

The committee believes that the IEP process should be devoted
to determining the needs of the child and planning for the child's
education with parents and school personnel. To that end, the bill
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specifically excludes the payment of attorneys' fees for attorney
participation in IEP meetings, unless such meetings are convened
as a result of an administrative proceeding or judicial action.

Questions have been raised regarding the relationship between
the extent of success of the parents and the amount of attorneys'
fees a court may award. In addressing this question, the committee
believes the amount of any award of attorneys' fees to a prevailing
party under part B shall be determined in accordance with the law
established by the Supreme Court in Hensley v. Eckerhart, 461
U.S. 424 (1983) and its progeny.

As we stated in the 1986 report accompanying the legislation
that added the attorneys' fees provisions: "It is the committee's in-
tent that the terms 'prevailing party' and 'reasonable' be construed
consistent with the U.S. Supreme Court's decision in Hensley v.
Eckerhart, 461 U.S. 424, 440 (1983). In this case, the Court held
that:

the extent of a plaintiffs success is a crucial factor in de-
termining the proper amount of an award of attorney's
fees. Where the plaintiff has failed to prevail on a claim
that is distinct in all respects from his successful claims,
the hours spent on the unsuccessful claim should be ex-
cluded in considering the amount of a reasonable fee.
Where a lawsuit consists of related claims, a plaintiff who
has won substantial relief should not have his attorney's
fees reduced simply because the district court did not
adopt each contention raised. But where the plaintiff
achieved only limited success, the district court should
award only that amount of fees that is reasonable in rela-
tion to the results obtained.

To encourage early resolution of problems whenever possible, sec-
tion 615 requires States to offer mediation as a voluntary option to
parents and LEA's as an initial process for resolving disputes.
However, the bill requires that a State's mediation system may not
be used to delay or deny a parents right to due process. The bill
allows SEA's and LEA's to establish procedures to require parents
who choose not to engage in mediation to meet, at a time and place
convenient for them, with a disinterested party who would encour-
age and explain the benefits of mediation. This individual would be
under contract with either a Parent Training and Information Cen-
ter funded under part D or an alternative dispute resolution entity.

The committee believes that, in States where mediation is not of-
fered, mediation is proving successful both with and without the
use of attorneys. Thus, the committee wishes to respect the individ-
ual State procedures with regard to attorney use in mediation, and
therefore, neither requests nor prohibits the use of attorneys in me-
diation. The committee is aware that, in States where mediation is
being used, litigation has been reduced, and parents and schools
have resolved their differences amicably, making decisions with the
child's best interest in mind. It is the committee's strong preference
that mediation become the norm for resolving disputes under
IDEA. The committee believes that the availability of mediation
will ensure that far fewer conflicts will proceed to the next proce-
dural steps, formal due process and litigation, outcomes that the
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committee believes should be avoided when possible. Section
615(e)(2)(B) of the bill provides that the State shall maintain a list
of individuals who are qualified mediators. The committee intends
that, whenever such a mediator is not selected on a random basis
from that list, both the parents and the agency are involved in se-
lecting the mediator, and are in agreement with the individual who
is selected. The committee further intends that any individual who
serves as an impartial mediator under part B of IDEA may not be
an employee of any local educational agency or State agency de-
scribed in section 613(h), and not be a person having a personal or
professional conflict of interest. Individuals who serve as mediators
under part C of this bill are expected to be selected in the same
manner described in this paragraph and to meet the same criteria
of impartiality with respect to employment in the lead agency and
not having a personal or professional conflict of interest. The com-
mittee believes that mediators should be experienced, trained, and
understand the law. The committee clearly does not intend that all
mediators be attorneys. Section 615 also specifies that a State will
bear the cost of mediation.

The legislation requires that agreements reached in mediation
shall be put in writing. Furthermore, the amendments require that
discussions held in mediation would be confidential and could not
be used as evidence in any subsequent due process hearing or civil
action. However, the committee intends that nothing in this bill
shall supersede any parental access rights under the Family Edu-
cational Rights and Privacy Act of 1974 or foreclose access to infor-
mation otherwise available to the parties. Mediation parties may
enter into a confidentiality pledge or agreement prior to the com-
mencement of mediation. An example of such an agreement follows:

a. The mediator, the parties, and their attorneys agree
that they are all strictly prohibited from revealing to any-
one, including a judge, administrative hearing officer or ar-
bitrator the content of any discussions which take place
during the mediation process. This includes statements
made, settlement proposals made or rejected, evaluations
regarding the parties, their good faith, and the reasons a
resolution was not achieved, if that be the case. This does
not prohibit the parties from discussing information, on a
need-to-know basis, with appropriate staff, professional ad-
visors, and witnesses.

b. The parties and their attorneys agree that they will
not at any time, before, during, or after mediation, call the
mediator or anyone associated with the mediator as a wit-
ness in any judicial, administrative, or arbitration proceed-
ing concerning this dispute.

c. The parties and their attorneys agree not to subpoena
or demand the production of any records, notes, work prod-
uct, or the like of the mediator in any judicial, administra-
tive, or arbitration proceeding concerning this dispute.

d. If, at a later time, either party decides to subpoena
the mediator or the mediator's records, the mediator will
move to quash the subpoena. The party making the de-
mand agrees to reimburse the mediator for all expenses in-
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curred, including attorney fees, plus the mediator's then-
current hourly rate for all time taken by the matter.

e. The exception to the above is that this agreement to
mediate and any written agreement made and signed by
the parties as a result of mediation may be used in any
relevant proceeding, unless the parties agree in writing
not to do so. Information which would otherwise be subject
to discovery, shall not become exempt from discovery by
virtue of it being disclosed during mediation.

Section 615 adds a provision that requires that five business
days prior to a due process hearing, each party disclose to other
parties all evaluations completed by that date and recommenda-
tions associated with those evaluations that are to be used at the
hearing. If any party fails to provide such information within the
time specified in the bill, the hearing officer may bar that party
from introducing the relevant evaluation or recommendation at the
hearing without the consent of the other party.

Section 615(j) provides that, except as provided in 615(k)(7), dur-
ing the pendency of any proceedings conducted pursuant to section
615, unless the State or LEA and the parents otherwise agree, the
child shall remain in the then current educational placement of
such child, or if applying for initial admission to a public school,
shall, with the consent of the parents, be placed in the public
school program, until all such proceedings have been completed.

The committee recognizes that school safety is important to edu-
cators and parents. There has been considerable debate and con-
cern about both if and how those few children with disabilities who
affect the school safety of peers, teachers, and themselves may be
disciplined when they engage in behaviors that jeopardize such
safety. In addition, the committee is aware of the perception of a
lack of parity when making decisions about disciplining children
with and without disabilities who violate the same school rule or
code of conduct. By adding a new section 615(k) to IDEA, the com-
mittee has attempted to strike a careful balance between the LEA's
duty to ensure that school environments are safe and conducive to
learning for all children, including children with disabilities, and
the LEA's continuing obligation to ensure that children with dis-
abilities receive a free appropriate public education. Thus, drawing
on testimony, experience, and common sense, the committee has
placed specific and comprehensive guidelines on the matter of dis-
ciplining children with disabilities in this section.

It is the committee's intent that this set of practical and balanced
guidelines reinforce and clarify the understanding of Federal policy
on this matter, which is currently found in the statue, case law,
regulations, and informal policy guidance. By placing all pertinent
guidance in one place, the committee anticipates that educators
will have a better understanding of their areas of discretion in dis-
ciplining children with disabilities and that parents will have a bet-
ter understanding of the protections available to their children
with disabilities.

The bill codifies current law by allowing school personnel to
order a change in the placement of a child with a disability to an
appropriate interim alternative educational setting, another set-
ting, or suspension, for not more than 10 school days (to the extent
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such alternatives would be applied to children without disabilities).
The bill also provides two exceptions to the pendency provision
under section 615(j). First, the bill allows school personnel to order
a change in the placement of a child with a disability to an appro-
priate interim alternative educational setting for the same amount
of time that a child without a disability would be subject to dis-
cipline, but for not more than 45 days, if the child carries a weapon
to school or to a school function under the jurisdiction of a State
or an LEA; or the child knowingly possesses or uses illegal drugs
or sells or solicits the sale of a controlled substance while at school
or a school function under the jurisdiction of a State or an LEA.
The appropriate interim alternative educational setting shall be de-
termined by the IEP team.

The bill requires that, either before or not later than 10 days
after taking such a disciplinary action, if the LEA did not conduct
a functional behavioral assessment and implement a behavioral
intervention plan for such child before the behavior that resulted
in the suspension, the agency shall convene an IEP meeting to de-
velop an assessment plan to address that behavior; or, if the child
already has a behavior intervention plan, the IEP team shall re-
view the plan and modify it, as necessary, to address the behavior.

Under the second exception to the pendency provision, a hearing
officer is permitted to order a change in the placement of a child
with a disability to an appropriate interim alternative educational
setting for not more than 45 days if the impartial hearing officer
determines at the hearing that the public agency has demonstrated
by substantial evidence that maintaining the current placement of
the child is substantially likely to result in injury to the child or
to others; considers the appropriateness of the child's current place-
ment; considers whether the public agency has made reasonable ef-
forts to minimize the risk of harm in the child's current placement,
including the use of supplementary aids and services; and deter-
mines that the interim alternative educational setting enables the
child to continue to participate in the general education curricu-
lum, although in another setting, and to continue to receive those
services and modifications, including those described in the child's
current IEP, that will enable the child to meet the goals set out in
that IEP; and includes services and modifications designed to ad-
dress the behavior so that it does not recur.

The standard "substantially likely to result in injury to the child
or others" codifies the standard established by the Supreme Court
in Honig v. Doe. The bill requires the impartial hearing officer to
consider the appropriateness of the child's placement and efforts by
the school district to minimize the risk of harm in the child's cur-
rent placement, including through use of supplementary aids and
services. If the school district has failed to provide the child an ap-
propriate placement or to make reasonable efforts to minimize the
risk of harm, the appropriate response by an impartial hearing offi-
cer is to deny the school district's request to move the child to an
alternative setting and to require the district to provide an appro-
priate placement and make reasonable efforts to minimize the risk
of harm. Thus, it will not be permissible to move a child when the
child's behavior can be addressed in the current placement.
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Section 615(k)(10)(C) defines the term "substantial evidence" as
used in section 615(k). The term means evidence that is beyond a
preponderance of the evidence. The standard in 615(k)(2)(A) that
maintaining a child in the current placement is substantially likely
to result in injury to the child or others codifies the standard set
by the Supreme Court in Honig v. Doe.

The bill requires that, if a disciplinary action is contemplated ei-
ther as described in the preceding paragraphs for a behavior of a
child with disability or if involving a change in placement for more
than 10 school days for a child with a disability who has engaged
in other behavior that violated any rule or code of conduct of the
LEA that applies to all children, not later than the date on which
the decision to take that action is made, the parents shall be noti-
fied of that decision and of all procedural safeguards accorded
under section 615 of IDEA. In addition, immediately, if possible,
but in no case later than 10 school days after the date on which
the decision to take that action, a review shall be conducted by the
IEP team and other qualified personnel of the relationship between
the child's disability and the behavior subject to the disciplinary ac-
tion.

The bill allows for a change of setting for the educational services
provided a child with disability in the two specific circumstances
identified above, but it does not change the other requirements of
the act. The bill describes the standards that that settingthe in-
terim alternative educational settingmust meet. It must be a set-
ting, although a different setting, where the child can continue to
participate in the general curriculum, and continue to receive the
general curriculum services and modifications, including those in
the child's current IEP, so that the child can meet the goals of that
IEP, and it must include services or modifications designed to ad-
dress (so that it does not recur) the behavior that led to the child's
placement in the interim alternative educational setting.

The bill prescribes the relevant information that must be consid-
ered by the IEP team in carrying out a review in terms of the be-
havior subject to the disciplinary actionall relevant information,
including evaluation and diagnostic results, including relevant in-
formation supplied by the parents, observations of the child, and
the child's IEP and placement. The committee limits the scope of
this review by including the phrases "in relationship to the behav-
ior subject to disciplinary action" and "behavior subject to discipli-
nary action".

In addition, this section prescribes, also in terms of the behavior
subject to disciplinary action, the standards for determining wheth-
er or not the behavior of the child was a manifestation of the
child's disability:

The IEP team must determine that
(1) in relationship to the behavior subject to disciplinary ac-

tion, the child's IEP and placement were appropriate, and spe-
cial education and related services, and supplementary aids
and services, and behavior intervention strategies were pro-
vided consistent with the child's IEP and placement;

(2) the child's disability did not impair the ability of the child
to understand the impact and consequences of the behavior
subject to disciplinary action; and
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(3) the child's disability did not impair the ability of the child
to control the behavior subject to disciplinary action.

The committee offers the following clarification with respect to
the first standard in section 615(k)(4)(C)(ii). This standard recog-
nizes that where there is a relationship between a child's behavior
and the failure to provide or implement an IEP or placement, the
IEP team must conclude that the behavior was a manifestation of
the child's disability. Similarly, where the IEP team determines
that an appropriate placement and IEP were provided, the IEP
team must then determine that the remaining two standards have
been satisfied. This section is not intended to require in IEP team
to find that a child's behavior was a manifestation of a child's dis-
ability based on a technical violation of the IEP or placement re-
quirements that are unrelated to the educational/behavior needs of
the child.

Section 615(k)(5) of the legislation codifies current law, which
permits a public agency to apply to a child whose behavior is not
a manifestation of the child's disability the same disciplinary proce-
dures that apply to children without disabilities. This section must
be construed in light of the act's obligation not to terminate serv-
ices to children with disabilities and the pendency provision. A
child with a disability would not be subject to disciplinary action
for behavior that was a manifestation of the child's disability.

To promote the timely sharing of relevant information, section
615(k) of the bill requires that, if the public agency initiates dis-
ciplinary procedures applicable to all children, the agency shall en-
sure that the special education and disciplinary records of the child
with a disability are transmitted for consideration by the person or
persons making the final determination regarding the disciplinary
action.

The committee also addresses parents' appeal options in section
615(k) of the bill. If parents disagree with a determination that the
child's behavior was not a manifestation of the child's disability or
with any decision regarding placement, the parents may request a
hearing. In such a case, the State or LEA shall arrange for an ex-
pedited hearing.

In reviewing a decision with respect to the manifestation deter-
mination in an expedited hearing, the hearing officer shall deter-
mine whether the public agency has demonstrated that the child's
behavior was not a manifestation of such child's disability consist-
ent with the requirements of paragraph (4)(C), used by an IEP
team when determining whether a behavior is or is not a mani-
festation of the disability. That is, the hearing officer in an expe-
dited hearing, would determine that (1) in relationship to the be-
havior subject to disciplinary action, the child's IEP and placement
were appropriate, and special education services and related serv-
ices, supplementary aids and services, and behavior intervention
strategies were consistent with the child's IEP; (2) the child's dis-
ability did not impair the ability of the child to understand the im-
pact and consequences of the behavior subject to disciplinary ac-
tion; and (3) the child's disability did not impair the ability of the
child to control the behavior subject to disciplinary action.

The bill requires that, before a hearing officer in an expedited
due process hearing selects an interim alternative educational set-
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ting for a child, the officer is to: determine if the public agency has
demonstrated by substantial evidence that maintaining the current
placement of the child is substantially likely to result in injury to
the child or to others; consider the appropriateness of the child's
current placement; consider whether the public agency has made
reasonable efforts to minimize the risk of harm in the child's cur-
rent placement, including the use of supplementary aids and serv-
ices; and determine that the interim alternative educational setting
meets two requirements. First, it must enable the child to continue
to participate in the general education curriculum, although in an-
other setting, and to continue to receive those services and modi-
fications, including those described in the child's current IEP, that
will enable the child to meet the goals set out in that IEP; and sec-
ond, it must include services and modifications designed to address
the behavior subject to discipline so that it does not recur.

When parents request a hearing regarding a disciplinary action
with respect to weapons, illegal drugs, or a controlled substance or
actions that are substantially likely to result in injury to the child
or others or to challenge the interim alternative educational setting
or the manifestation determination, the child shall remain in the
interim alternative educational setting pending the decision of the
hearing officer or until the expiration of the time period provided
for i.e., the same amount of time that a child without a disability
would be subject to discipline but not more than 45 days) in section
615 (1)(A)(ii) or (2) of the bill, whichever occurs first, unless the
parents and the State of LEA agree otherwise.

If a child is placed in an interim alternative educational setting
for the reasons described in Section 615(k) (1)(ii) or (2) and school
personnel propose to change the child's placement after expiration
of the interim alternative educational placement, during the pend-
ency of any proceeding to challenge the proposed change in place-
ment, the child shall remain in the current placement (i.e.; the
child's placement prior to the interim alternative educational set-
ting). In the bill the committee allows an exception. If school per-
sonnel maintain that is dangerous for the child to be in the current
placement (placement prior to removal to the interim alternative
educational setting) during the pendency of the due process pro-
ceedings, the district may request an expedited hearing.

In determining whether the child may be placed in the alter-
native educational setting or in another appropriate placement or-
dered by the hearing officer, the hearing officer shall apply the
standards set out above. That is, the officer is to: (1) determine if
the public agency has demonstrated by substantial evidence that
permitting the child to return to his or her current placement (the
child's placement prior to the interim alternative educational set-
ting); is substantially likely to result in injury to the child or to
others; (2) consider the appropriateness of the child's current place-
ment (the child's placement prior to the interim alternative edu-
cational setting); (3) consider whether the public agency has made
reasonable efforts to minimize the risk of harm in the child's cur-
rent placement (the child's placement prior to the interim alter-
native educational setting), including the use of supplementary
aids and services; and (4) determine that the continued use of an
interim alternative educational setting meets these requirements:
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(a) enables the child to continue to participate in the general edu-
cation curriculum, although in another setting other than the origi-
nal placement, and to continue to receive those services and modi-
fications, including those described in the child's current IEP, that
will enable the child to meet the goals set out in that IEP; and (b)
includes services and modifications designed to address the behav-
ior subject to discipline so that it does not recur.

In the bill, the committee addresses the issue of disciplining chil-
dren not yet eligible under part B of the IDEA. A child who has
not been determined to be eligible for special education and related
services under part B and who has engaged in behavior that vio-
lated any rule or code of conduct of the LEA may assert any of the
protections provided for in part B of IDEA, if the LEA had knowl-
edge that the child was a child with a disability before the behavior
that precipitated the disciplinary action occurred. An LEA shall be
deemed to have had knowledge that a child is a child with a dis-
ability if the parents of the child have expressed concern in writing
(unless the parents are illiterate or have a disability that prevents
compliance with the requirements of this clause) to personnel of
the appropriate educational agency that the child needs special
education and related services; the behavior or performance of the
child demonstrates the need for such services; the parent of the
child has requested an evaluation of the child under section 614,
or the child's teacher, or other LEA personnel, has expressed con-
cern about the behavior or performance of the child to the director
of special education or to other agency personnel.

If an LEA does not have knowledge, or could not reasonably have
known, that a child is a child with a disability prior to taking dis-
ciplinary measures against the child, the child may be subjected to
the same disciplinary measures applied to children without disabil-
ities, who engaged in comparable behaviors, consistent with section
615(k)(2) pertaining to the authority of a hearing officer.

If a request is made for an evaluation of a child during the time
period in which the child is subject to disciplinary measures, the
evaluation shall be conducted in an expedited manner. If the child
is determined to be a child with disability, taking into consider-
ation information from the evaluation conducted by the agency and
information provided by the parents, the agency shall provide spe-
cial education and related services in accordance with part B, ex-
cept that, pending the results of the evaluation, the child shall re-
main in the educational placement determined by school authori-
ties.

In the bill, the committee clarifies that nothing in part B shall
be construed to prohibit an agency from reporting a crime commit-
ted by a child with a disability to appropriate authorities or to pre-
vent State law enforcement and judicial authorities from exercising
their responsibilities with regard to the application of Federal and
State law to crimes committed by a child with a disability. An
agency reporting a crime committed by a child with a disability
shall ensure that copies of the special education and disciplinary
records of the child are transmitted for consideration by the appro-
priate authorities to whom it reports the crime.

The ensure uniformity in the application of the provisions that
have safety implications in section 615(k), the terms "controlled
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substance," "illegal drug," and "weapon" have been defined in the
bill. "Controlled substance" means a drug or other substance identi-
fied under schedules I, II, III, IV, or V in section 202(c) of the Con-
trolled Substances Act (21 U.S.C. 812(c)). The term "illegal drug"
means a drug or other substance identified under schedules I, II,
III, IV, or V in section 202(c) of the Controlled Substances Act (21
U.S.C. 812(c)), but does not include such a substance that is legally
possessed or used under the supervision of a licensed health-care
professional or that is legally possessed or used under any other
authority under the Controlled Substance Act or under any other
provision of Federal law. "Weapon" means a weapon, device, instru-
ment, material, or substance, animate or inanimate, that is used
for, or is readily capable of, causing death or serious bodily injury,
except that such term does not include a pocket knife with a blade
of less than 21/2 inches in length.

Withholding and judicial review
The committee recognizes and fully expects that the Secretary

will utilize the board enforcement authority available for ensuring
compliance with and implementation by State educational agencies
with the applicable provisions of part B. The bill authorizes the
Secretary to withhold part B funds, in whole or in part, from States
that are not in compliance with part B. Thus, based on the nature
and degree of noncompliance, the Secretary may determine the
level of funding to be withheld and the type of funding to withhold
e.g., the entire State set-aside or the set-aside for administrative
purposes).

The committee expects the Secretary to initiate actions to ensure
enforcement, including the reexamination of current Federal mon-
itoring and compliance procedures to improve the implementation
of the law, and a subsequent annual report to Congress which eval-
uates the impact of the improved procedures on compliance. The
committee also expects that the Secretary's reexamination of cur-
rent enforcement procedures will place strong emphasis on: (1) in-
cluding parents in the state monitoring process; (2) focusing mon-
itoring efforts on the issues that are most critical to ensuring ap-
propriate education to children with disabilities, and (3) timely fol-
low-up to ensure that a State has taken appropriate action to dem-
onstrate compliance with the law.

In addition, the Secretary may initiate other actions to ensure
enforcement, such as requiring the State to submit a detailed plan
for achieving compliance, imposing special considerations on the
State's part B grant, referring the matter to the Department of
Justice for appropriate enforcement action, and other enforcement
actions authorized by law.

The committee has included in express reference "referral to the
Department of Justice" in section 616(a)(1)(B) to the authority now
in current law of the Department of Education to refer instances
of noncompliance to other agencies. In reiterating this authority,
the committee does not intend to expand present enforcement pow-
ers of any other Department, nor establish any new rights of action
against State or local governments, education agencies, or private
parties.
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Similar enforcement authorities exist for States to ensure that
local educational agencies meet their responsibilities under the In-
dividuals with Disabilities Education Act.

Data collection
The legislation substantially streamlines the current data collec-

tion requirements by eliminating reporting on the services needed,
by disability category, for children leaving the educational system,
and the number and type of personnel employed and data on cur-
rent and projected personnel needs. New reporting requirements
are added in the bill for, the number of children moved to interim
alternative educational settings, and the number of infants and
toddlers at risk of developing developmental delays. The bill allows
the Secretary of Education discretion to allow States and the Sec-
retary of the Interior to collect needed data through sampling.

Because of the committee's desire to see the problem of over
identification of minority children addressed the bill requires
States to provide for the collection and examination of data to de-
termine if significant disproportionality based on race is occurring
with respect to particular disability categories or types of edu-
cational setting.

The preschool program
The legislation amends the section 619 Preschool Grants pro-

gram to conform with the funding formula changes for the section
611 Grants to States program. Under the news formula, no State
would receive less than it received in fiscal year 1997. Beginning
in fiscal year 1998, all new appropriations above the FY 97 level
will be 85 percent based on the general population of children aged

, 3 through 5, and 15 percent on the poverty rate in the State. The
formula also includes the same minimum and maximum allocation
provisions that apply to the new formula under the Grants to
States program. These provisions ensure that every State receives
part of any increase, and there is no radical shift in resources.

The legislation would eliminate funding for the Outlying Areas
under the Preschool Grants program and add an amount equiva-
lent to the amount received in fiscal year 1997 to the fiscal year
1998 allocations the Outlying Areas would otherwise receive under
the Grants to States program. This would maintain overall funding
for the Outlying Areas while eliminating paperwork associated
with their allocations under the Preschool Grants program, which
is unduly burdensome for the Outlying Areas given the nominal
amount of funding involved.

Unlike the Grants to States program, the new funding formula
for Preschool Grants takes effect on July 1, 1998.
Amendments to part C of the Individuals with Disabilities Edu-

cation Act
The bill reorganizes part H which authorizes the early interven-

tion program as part C.
The committee continues to recognize the importance 'of early

intervention for infants and toddlers with disabilities from birth
through age two. Infants and toddlers with disabilities whose fami-
lies receive early intervention services often need less intensive
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services when they reach school age. The committee believes that
it is in the best interest of the infants and toddlers, their families,
schools, and society in general that these services continue to be
provided.

The bill retains current law and adds clarifications with regard
to a State is discretion when it elects to address the needs of in-
fants and toddlers at risk of having substantial developmental
delays if they do not receive early intervention services. To provide
greater flexibility in addressing the needs of "at-risk infants and
toddlers" in those States not currently serving such children, the
bill permits a State to use its part C funds for initiating, expand-
ing, or improving collaborative efforts related to at-risk infants and
toddlers, including: establishing linkages with public and private
organizations, services and personnel for identifying and evaluating
at-risk infants and toddlers; referring those children to other
(nonpart C) services; and conducting periodic follow-ups on each re-
ferral to determine if the child's eligibility under part C has
changed.

While the provision in the preceding paragraph applies only to
States that do not serve at-risk infants and toddlers under part C,
States that are serving those infants and toddlers may carry out
these activities as well, under the general authority to use part C
funds to implement the components of statewide systems. The pro-
vision addressed in the preceding paragraph is intended to provide
both clear authority and an incentive for States that are not serv-
ing at-risk infants and toddlers, not to penalize States already
doing so.

The committee has addressed the serious problem of personnel
shortages in the provision of early intervention services. The bill
adds a provision that allows paraprofessionals and assistants, who
are appropriately trained and supervised, in accordance with State
law and regulations, or written policy, to assist in the provision of
early intervention services to infants and toddlers with disabilities
under part C. With regard to personnel standards, the bill, as does
current law, clarifies that, to the extent that the standards met by
providers of early intervention services in a State are not based on
the highest requirements in the State applicable to a specific pro-
fession or discipline, the State is to take steps to require the re-
training or hiring of personnel that meet appropriate professional
requirements in the State. In addition, the bill in part C clarifies
this State responsibility in a manner that conforms to parallel lan-
guage in part B.

The bill describes the assurances a State must submit as part of
its application for funding under part C.

The bill clarifies that part C is truly the payer of last resort even
for military families who are eligible for medical programs adminis-
tered by the Department of Defense. The committee does not in-
tend to change the types of services that are currently covered by
DOD programs nor expect that the services covered under DOD
medical programs will change.

Changes are made to the provisions for submission of State ap-
plications, consistent with similar changes in part B.

The bill includes an authorization level for part C of $400 mil-
lion. The committee recognizes the effort, both fiscally and
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programmatically, that all States are making through part C and
the current Federal/State partnership in this important effort.
Amendments to part D of the Individuals with Disabilities Edu-

cation Act
Discretionary programs in IDEA, which fund personnel training,

research, systematic change activities, parent training and infor-
mation centers, technical assistance, and media and technology ini-
tiatives to assist children with disabilities, have evolved since the
act's original passing to cover a variety of particular needs. Many
of these needs continue to this day, while others have receded.

Current law authorizes nineteen funded and unfunded discre-
tionary programs. This legislation consolidates these programs into
four broad areas. The committee believes that by creating a re-
focused national program for discretionary programs, such pro-
grams will be more strategically able to assist States, and local
communities, to maintain and improve their capacity to reach and
serve infants, toddlers, and children with disabilities.

The act creates a new part D, National Activities to Improve
Education of Children with Disabilities. Subpart 1 of part D au-
thorizes new State Program Improvement Grants. This subpart 1
establishes a new system of grants to improve results for children
with disabilities through systemic reform with an emphasis on per-
sonnel training. State educational agencies, in close cooperation
with their "contractual partners," local educational agencies, and
parents of children with and without disabilities, individuals with
disabilities, the Governor, and other State and local agencies, orga-
nizations, and institutions concerned with the needs of and services
for children with disabilities shall develop an improvement plan
after identifying the State's needs in several areas; these include
assessing children with disabilities and their performance, training
and personnel needs, and evaluating system effectiveness. States
that receive these competitive grants will be able to use funds to
implement the improvement strategies they have proposed in their
plan which will be based on the needs of the State's children with
disabilities and the nature of the State's capacity and methods of
serving these children.

The legislation requires that 75 percent of State Program Im-
provement Grant funds be used for personnel training. This re-
flected the committee's desire that subpart 1 grants be a primary
means of supporting personnel training, complemented by an au-
thorization for additional, but targeted, personnel training initia-
tives in subpart 2, chapter 1 of part D. The rationale for focusing
personnel training funds at the State level through subpart 1,
State Program Improvement Grants, is an attempt to improve re-
sults for children with disabilities through addressing personnel
training needs of States, as identified and defined by a State, not
by the Federal Government.

Under the current program, universities receive grants based on
applications made to the Department of Education. These applica-
tions generally focus on pre-service training for special education
teachers. In many States, the greatest need for training is for in-
service training for general and special education teachers, and for
pre-service training in addressing the special instructional needs of
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children with disabilities, including their integration in regular
education classes, for future general education personnel. The com-
mittee believes that, by targeting State Program Improvement
Grant funds as it has, appropriate training for teachers addressing
the learning needs of children with disabilities, especially general
education teachers in early grades, will help reduce inappropriate
referrals to special education of learning disabled children and im-
prove results for children with disabilities served by both general
and special educational personnel. Instead of learning from a
teacher whose abilities cannot properly meet the child's particular
needs, learning disabled children will have been taught in a man-
ner that they can understand from teachers whose training per-
mitted them to understand that child's learning style.

In part D, subpart 2, the committee authorizes Coordinated Re-
search, Personnel Preparation, Technical Assistance, Support, and
Dissemination of Information. The committee intends that the new
Chapter 1 National Research and Innovation Activities Program
lead to a new coordinated effort in special education research and
grant activities. Section 661 in the bill contains the administrative
provisions. In this section the Secretary of Education is provided
with both direction and flexibility that the committee believes will
facilitate the development of a comprehensive plan to guide the dis-
tribution of funds under subpart 2. Stakeholders will have direct
input in developing the plan. As in current law, in the bill each
major grant competition requires peer review, to promote the selec-
tion of high quality applicants for funding that will be responsive
to the needs identified in a particular competition. The committee
intends that the Secretary's planning process establish a new co-
ordinated system of funding to reflect what the stakeholders collec-
tively view as funding priorities.

The bill authorizes research and targeted training activities. The
bill provides wide flexibility in terms of funding for research, dis-
tinguishing among funding for knowledge production, integration of
research knowledge and practice, and the use of professional
knowledge. The committee believes strongly that an organized, col-
lective commitment to get validated researchbest practice infor-
mationto the teacher in the classroom is essential. Thus, the
committee anticipates that the substance and organization of these
provisions pertaining to research will facilitate such an outcome.

The bill authorizes funding for targeted personnel preparation
activities related to preparing personnel to serve children with low-
incidence and high-incidence disabilities, leadership personnel, and
projects of national significance. The focus of the latter projects will
be to develop and demonstrate effective and efficient practices; to
apply research findings in personnel preparation, demonstrate ef-
fective models for preparing personnel; to reduce shortages of per-
sonnel, and develop, evaluate, and disseminate model teaching
standards; as well as to develop and disseminate models that pre-
pare teachers with strategies, including behavioral interventions,
for addressing the conduct of children with disabilities that im-
pedes their learning and that of others; to fund institutes for pro-
fessional development, activities promoting the transfer of certifi-
cation requirements across States; and selected other activities, in-
cluding projects to improve the ability of general education person-
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nelteachers, principals, and administratorsto meet the needs of
children with disabilities. The bill specifies that high-incidence per-
sonnel preparation activities, including those conducted by local
educational agencies and other local entities, are to address im-
provement and reform of existing training programs and the incor-
poration of best-practices and research-based knowledge into these
training programs.

The bill directs the Secretary to undertake a national assessment
of the Nation's systems of providing services to infants, toddlers,
and children with disabilities and their families. The Secretary is
to prepare recommendations for improving these systems in a fash-
ion that will be useful to the 107th Congress, as it considers the
effectiveness of these amendments in improving services for chil-
dren with disabilities and whether further changes are needed. In
addition, the Secretary is authorized to conduct longitudinal stud-
ies and to provide technical assistance directly to local educational
agencies.

The bill retains the authority, substantially unchanged from cur-
rent law, to fund the Parent Training and Information Centers.
The bill adds authority to fund local parent organizations, referred
to in the bill as "community parent resource centers". The commit-
tee recognizes the substantial contribution that State Parent Train-
ing and Information Centers, and local parent organizations have
made, in educating parents about the IDEA, and especially in re-
sponding to parents of diverse racial, cultural, and linguistic back-
grounds. The committee anticipates that, by working in tandem,
the state-level and community-based grantees will be able to reach
even more parents, many of whom are isolated by geographic, so-
cial, language, cultural, or racial factors.

The bill retains the authority for the Secretary to fund Regional
Resource Centers, and clearinghouses, and other programs to help
State and local entities build capacity to serve infants, toddlers,
and children with disabilities and their families. It also retains the
Secretary's authority to fund systemic technical assistance to assist
with the implementation of State program improvement grants,
promoting change through multistate and regional frameworks
that benefit State and local educational agencies, and the collection
and dissemination to a wide range of stakeholder audiences.

The bill retains the authority of the Secretary to fund projects re-
lated to the development, demonstration, and use of technology. It
also retains the authority to fund educational media services. The
authority extends support for video description, open captioning,
and closed captioning of television programs, videos, or educational
materials. On October 1, 2001, such support will cover video de-
scription, open captioning and closed captioning of educational,
news, and informational television, videos, or materials. By that
point, the committee anticipates that the transition toward pri-
vately financed captioning of all broadcast television will be well
underway, because of the publication of, and expected compliance
with, the Federal Communication Commission's regulations on the
subject in August 1997.
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TITLE IIMISCELLANEOUS PROVISIONS
Title II repeals and extends provisions of the IDEA consistent

with the amendments in title I of the bill. Title II also provides
that most amendments to parts A and B will be effective on the
date of enactment. It provides that part C and sections 612(a)(4),
612(a)(14), 612(a)(16), 614(d) (except for paragraph (6)), and 618 of
part B will be effective on July 1, 1998. It provides that amend-
ments to part D, the new discretionary programs, and section 617
of part B will take effect October 1, 1997 consistent with the start
of the Federal fiscal year 1998.

Title II establishes that section 618 of IDEA as in effect on the
day before enactment, and the provisions of parts A and B of IDEA
relating to IEP's and the State's comprehensive system of person-
nel development, as so in effect, shall remain in effect until July
1, 1998. It provides that beginning on October 1, 1997, the Sec-
retary of Education may use funds appropriated under part D of
IDEA as in effect on the day prior to enactment to make continu-
ation awards for projects that were funded under section 618 and
parts C through G of IDEA as in effect on September 30, 1997.
Part I, the Family Support Program, will be authorized through
September 30, 1998 as part of IDEA.

VI. COST ESTIMATE

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,

Washington, DC, May 9, 1997.
Hon. JAMES M. JEFFORDS,
Chairman, Committee on Labor and Human Resources, U.S. Sen-

ate, Washington, DC.
DEAR MR. CHAIRMAN: The Congressional Budget Office has pre-

pared the enclosed cost estimate for S. 717, the Individuals with
Disabilities Act Amendments of 1997.

If you wish further details on this estimate, we will be pleased
to provide them. The CBO staff contact is Justin Latus who can be
reached at 226-2820.

Sincerely,
JUNE E. O'NEILL, Director.

Enclosure.

S. 717Individuals with Disabilities Education Act Amendments of
1997 as ordered reported by the Senate Committee on Labor
and Human Resources on May 7, 1997

Summary: S. 717 would revise the Individuals with Disabilities
Education Act (IDEA) and would reauthorize funding for many of
the programs that fall under the act. The purposes of S. 717 are
to ensure that children with disabilities receive a free appropriate
public education that is designed to meet their needs and prepare
them for employment, to assist states and localities in providing
education for children with disabilities, and to assess the effective-
ness of efforts to educate children with disabilities.

The bill would give states the option to expand the definition of
developmentally disabled children to include children aged 6 to 9,
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and in doing so would increase authorizations of appropriations for
the permanently authorized general grants to states program by
about $200 million a year. S. 717 would reduce authorizations of
appropriations for the permanently authorized preschool grant pro-
gram by $400 million in 1998.

S. 717 would also reauthorize several programs that have ex-
pired, including the infants and toddlers program and the special
purpose funds. The bill would reauthorize the special purpose
funds and also consolidate fourteen separate programs that re-
ceived an appropriation in 1997 into five new programs. These re-
authorizations total $700 million to $800 million a year.

This cost estimate describes what S. 717 would authorize for
spending on programs under the Individuals With Disabilities Edu-
cation Act. Since all IDEA spending is discretionary, however, the
amount that will actually be spent on this program will be deter-
mined in the annual appropriations process. For example, although
total authorizations of appropriations under S. 717 in fiscal year
1998 are $16 billion, the program was funded at $4 billion in fiscal
year 1997.

The provisions of S. 717 are excluded from consideration under
the Unfunded Mandates Reform Act because they would "establish
or enforce statutory rights that prohibit discrimination on the basis
of * * * handicap, or disability."

Estimated cost to the Federal Government: The estimated budg-
etary impact of S. 717 is shown in the following tables.

TABLE 1. ESTIMATED BUDGETARY IMPACT OF S. 717

[By fiscal year, in millions of dollars]

1997 1998 1999 2000 2001 2002

WITH ADJUSTMENTS FOR INFLATION

Authorizations of appropriations under current law:

Estimated authorization 4,036 15,927 16,664 17,424 18,224 19,064

Estimated outlays 3,320 4,988 12,394 15,924 17,239 18,030

Proposed changes:

.Estimated authorization 0 523 952 982 1,013 1,045

Estimated outlays 0 52 409 800 955 1,005

Authorizations of appropriations under S. 717:

Estimated authorization 4,036 16,449 17,616 18,406 19,237 20,109

Estimated outlays 3,320 5,040 12,803 16,724 18,194 19,035

WITHOUT ADJUSTMENTS FOR INFLATION

Authorizations of appropriations under current law:

Estimated authorization 4,036 15,927 16,664 17,424 18,224 19,064

Estimated outlays 3,320 4,988 12,394 15,924 17,239 18,030

Proposed changes:

Estimated authorization 0 523 933 943 953 964

Estimated outlays 0 52 407 784 920 951

Authorizations of appropriations under S. 717:

Estimated authorization 4,036 16,449 17,596 18,367 19,177 20,029

Estimated outlays 3,320 5,040 12,801 16,709 18,159 18,981

Notes. The 1997 levels are the amounts appropriated. Components may not sum to totals because of rounding.

The costs of this legislation fall within budget function 500 (edu-
cation, training, employment, and social services).
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TABLE 2. ESTIMATED BUDGETARY IMPACT OF S. 717 BY PART, WITH ADJUSTMENTS FOR INFLATION

[By fiscal year, in millions of dollars]

1997 1998 1999 2000 2001 2002

Part BGeneral grants:
Estimated authorization 0 204 214 224 234 245
Estimated outlays 0 20 144 201 221 232

Part BPreschool grants:
Estimated authorization 0 400 0 0 0 0
Estimated outlays 0 40 240 100 20 0

Part C:

Estimated authorization 0 400 411 422 433 445
Estimated outlays 0 40 281 389 419 430

Part DSubpart 1:
Estimated authorization 0 104 107 110 113 116
Estimated outlays 0 10 73 101 109 112

Part DSubpart 2, section 672:
Estimated authorization 0 110 113 116 119 122
Estimated outlays 0 11 77 107 115 118

Part DSubpart 2, section 673:
Estimated authorization 0 50 51 53 54 56
Estimated outlays 0 5 35 49 52 54

Part DSubpart 2, section 686:
Estimated authorization 0 25 26 26 27 28
Estimated outlays 0 3 18 24 26 27

Part DSubpart 2, section 687:
Estimated authorization 0 30 31 32 32 33
Estimated outlays 0 3 21 29 31 32

Part DSubtotal:
Estimated authorization 0 319 328 336 345 355
Estimated outlays 0 32 224 310 334 343

Total:

Estimated authorization 0 523 952 982 1,013 1,045
Estimated outlays 0 52 409 800 955 1,005

Notes. The 1997 levels are the amounts appropriated. Components may not sum to totals because of rounding.

TABLE 3. ESTIMATED BUDGETARY IMPACT OF S. 717 BY PART, WITHOUT ADJUSTMENTS FOR

INFLATION

[By fiscal year, in millions of dollars]

1997 1998 1999 2000 2001 2002

Part 8General grants:
Estimated authorization 0 204 214 224 234 245
Estimated outlays 0 20 144 201 221 232

Part BPreschool grants:
Estimated authorization 0 400 0 0 0 0
Estimated outlays 0 40 240 100 20 0

Part C:

Estimated authorization 0 400 400 400 400 400
Estimated outlays 0 40 280 380 400 400

Part 0Subpart 1:
Estimated authorization 0 104 104 104 104 104
Estimated outlays 0 10 73 99 104 104

Part 0Subpart 2, section 672:
Estimated authorization 0 110 110 110 110 110
Estimated outlays 0 11 77 105 110 110

Part DSubpart 2, section 673:
Estimated authorization 0 50 50 50 50 50
Estimated outlays 0 5 35 48 50 50

Part DSubpart 2, section 686:
Estimated authorization 0 25 25 25 25 25
Estimated outlays 0 3 18 24 25 25

Part 0Subpart 2, section 687:
Estimated authorization 0 30 30 30 30 30
Estimated outlays 0 3 21 29 30 30
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TABLE 3. ESTIMATED BUDGETARY IMPACT OF S. 717 BY PART, WITHOUT ADJUSTMENTS FOR

INFLATIONContinued
[By fiscal year, in millions of dollars]

1997 1998 1999 2000 2001 2002

Part DSu btota
Estimated authorization 0 319 319 319 319 319

Estimated outlays 0 32 223 303 319 319

Total:
Estimated authorization 0 523 933 943 953 964

Estimated outlays 0 52 407 784 920 951

Notes. The 1997 levels are the amounts appropriated. Components may not sum to totals because of rounding.

Basis of estimate: The spending that would occur under S. 717
would be subject to the availability of appropriated funds. Esti-
mated outlays are based on the historical spending of programs au-
thorized by IDEA. Parts A, B, and C would be effective on July 1,
1998, and Part D would be effective on October 1, 1997.

Part B
S. 717 would revise Part B of IDEA, including the program of

general grants to states. Current law permanently authorizes such
sums as may be necessary for this program and contains a formula
for determining how much states would get if the program is fully
fundedthe number of children with a disability times 40 percent
of the average per pupil expenditure. S. 717 would give states the
option to expand the definition of children with disabilities to in-
clude children aged 6 to 9 who are determined to be developmen-
tally delayed (i.e., experiencing delays in physical, cognitive, com-
munication, social, emotional, or adaptive development). This ex-
pansion of eligibility by about 10 percent would increase the au-
thorizations of appropriations by about $200 million in 1998 and
$1.1 billion over the 1998-2002 period, including adjustments for
increases in the number of disabled children and costs per pupil.

S. 717 would also revise the section of Part B of IDEA of that
deals with preschool grants to states. Current law permanently au-
thorizes such sums as may be necessary to provide funding for
grants for preschool children with disabilities, with a maximum
grant for each child capped at $1,500. Authorizations of appropria-
tions for 1998 under current law are estimated to be about $900
million. S. 717 would authorize appropriations for preschool chil-
dren with disabilities of $500 million in fiscal year 1998 and such
sums as necessary in subsequent years. The bill would remove the
limit on the grant amount per child. CBO estimates that S. 717
would decrease authorizations of appropriations by $400 million in
1998. The authorization level represents an increase, however, over
the fiscal year 1997 appropriation for grants for preschool children
of $360 million.

Part C
Part C of S. 717 would authorize $400 million in 1998 and such

sums as necessary in fiscal years 1999 through 2002 for spending
on infants and toddlers with disabilities. Part C would be similar
to part H of current law, which covers infants and toddlers with
disabilities and which is authorized through fiscal year 1997. Budg-
et authority is estimated to increase by $400 million in fiscal year
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1998 and $2.1 billion over the 1998-2002 period, with adjustments
for inflation. Without adjustments for inflation, the total would be
$2.0 billion.

Part D
Part D of S. 717 would authorize such sums as necessary for

grants to fund activities to improve the education of children with
disabilities for fiscal years 1998 through 2002. The fourteen current
law special purpose funds that this part would replace are not au-
thorized beyond 1997.

Subpart 1.Subpart 1 of Part D would authorize appropriations
for state program improvement grants for children with disabil-
ities. This program has no equivalent under current law. The pro-
gram would give money to states to improve their systems of deliv-
ery of services to children with disabilities. States would be re-
quired to spend a certain share of the grants they receive on train-
ing and development of personnel who work with children with dis-
abilities. This subpart authorizes a maximum grant of $2 million
per state for each of the fifty states, the District of Columbia, and
Puerto Rico. CBO uses this maximum amount to estimate total au-
thorizations of appropriations for fiscal year 1998 of $104 million.
Authorizations of appropriations would total $550 million over the
1998-2002 period with adjustments for inflation and $520 million
without adjustments for inflation.

Subpart 2Section 672 authorizes such sums as necessary for
"research and innovation to improve services and results for chil-
dren with disabilities" for fiscal years 1998 through 2002. CBO as-
sumes this section would authorize spending on activities covered
under such current programs as innovation and development, deaf-
blindness, serious emotional disturbances, severe disabilities, early-
childhood education, secondary and transitional services, post-
secondary education, and special studies. Using the amounts appro-
priated for these activities in fiscal year 1997 as a benchmark,
CBO estimates that section 672 would authorize $110 million in
fiscal year 1998, or $580 million over fiscal years 1998-2002, with
adjustments for inflation. Authorizations of appropriations for the
same period without adjustments for inflation would total $550
million.

Section 673 authorizes such sums as necessary for activities re-
lated to the professional development of personnel who work with
children with disabilities. Current authorizations of appropriations
for these activities do not extend beyond 1997. Personnel develop-
ment activities under this subpart would be implemented by the
Secretary of Education, as contrasted with the personnel develop-
ment activities in subpart 1 which would be initiated by states.
Spending on the current personnel development program (con-
ducted by the Secretary of Education) was about $100 million in
1997. CBO assumes that under S. 717, some personnel develop-
ment spending would be shifted to Subpart 1 and that authoriza-
tions of appropriations under Subpart 2 would be only $50 million
in fiscal year 1998, or about $260 million for fiscal years 1998-2002
when inflation is considered. The total for 1998-2002 without ad-
justments for inflation would be $250 million.
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Section 686 would authorize appropriations for parent training
and information centers and community parent resource centers.
Current programs that would be authorized under this section in-
clude parent training, clearinghouses, and regional resource cen-
ters. Using the 1997 appropriations for these programs as a guide,
CBO estimates that this section would increase authorizations of
appropriations by $25 million in fiscal year 1998 and $132 million
over the 1998-2002 period, with adjustments for inflation. The
total over the same period without adjustments for inflation would
be $125 million.

Section 687 would authorize such sums as necessary for activities
related to media services and technology development, demonstra-
tion, and utilization. CBO estimates that this section would in-
crease authorizations by $30 million in 1998. The total increase in
authorizations over the 1998-2002 period would be $158 million
with adjustments for inflation, or $150 million without adjustments
for inflation. CBO used what was appropriated for media and cap-
tioning services and technology applications under the current
IDEA law for fiscal year 1997 as its basis for estimating these
amounts.

Repeals
S. 717 repeals Parts C, E, F, G, H, and I of current law. Author-

izations of appropriations for Parts C, E, F, G, and H have expired,
so repealing these parts would have no budgetary impact. Part I
is authorized at such sums as may be necessary through fiscal year
1998 under the General Education Provisions Act (GEPA). (GEPA
provides an automatic one-year extension of authorizations for all
programs in the Department of Education.) Since this part (family
support) has never received an appropriation, the estimate includes
no savings from its repeal.

Pay-as-you-go considerations: None.
Interogovernmental and private-sector impact: Section 4 of the

Unfunded Mandates Reform Act excludes from consideration under
that Act any bill that would "establish or enforce statutory rights
that prohibit discrimination on the basis of * * * handicap, or dis-
ability." S. 717 fits within that exclusion because it would ensure
that the rights of children with disabilities are protected in the
public education system.

Estimate prepared by: Federal cost: Justin Latus; Impact on
State, local and tribal governments: Marc Nicole; Impact on the
private sector: Kathryn Rarick.

Estimate approved by: Paul N. Van de Water, Assistant Director
for Budget Analysis.

VII. REGULATORY IMPACT STATEMENT

The committee has determined that there will be no increase in
the regulatory burden imposed by this bill.

VIII. APPLICATION OF LAW TO THE LEGISLATIVE BRANCH

S. 717 improves State grant programs and reauthorizes related
support programs that assist in providing a free appropriate public
education to children with disabilities, and as such has no applica-
tion to the legislative branch.
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IX. SECTION-BY-SECTION ANALYSIS

Section 1 of the bill permits this title to be cited as the "Individ-
uals with Disabilities Education Act Amendments of 1997.

Section 101 of the bill amends the current provisions of the Indi-
viduals with Disabilities Education Act as follows.
Part A

Section 601 contains the short title of the Act, the Table of Con-
tents, the findings, and the purposes.

Section 602 defines the key terms used in this title, including:
Assistive Technology Device, Assistive Technology Service, Child
with a Disability, Educational Service Agency, Elementary School,
Equipment, Excess Costs, Free Appropriate Public Education, In-
dian, Indian Tribe, Individualized Education Program, Individual-
ized Family Service Plan, Infant or Toddler with a Disability, Insti-
tution of Higher Education, Local Educational Agency, Native Lan-
guage, Nonprofit, Outlying Areas, Parent, Parent Organization,
Parent Information and Training Center, Related Services, Second-
ary School, Secretary, Special Education, Specific Learning Disabil-
ity, State, State Educational Agency, Supplementary Aids and
Services, and Transition Services.

Section 603 authorizes the Office of Special Education Programs
headed by a Director who is selected by the Secretary and also au-
thorizes the Secretary to accept the work of volunteers in carrying
out the Act.

Section 604 denies a State immunity under the Eleventh Amend-
ment to the Constitution of the United States for violating this Act.
This section also provides for remedies for violation and for an ef-
fective date for the provision with respect to violations.

Section 605 authorizes the acquisition of equipment and con-
struction of necessary facilities, and provides that any construction
must meet specified accessibility standards.

Section 606 directs each recipient of funds under this Act to
make positive efforts to employ individuals with disabilities in pro-
grams assisted under this Act.

Section 607 includes requirements for prescribing regulations,
and for issuing policy letters by the Department of Education.
Part B

Section 611(a) authorizes the Secretary to provide grants to the
States and amounts to the Secretary of the Interior to provide spe-
cial education and related services to children with disabilities.

Section 611(b) describes the allotment formula for the outlying
areas.

Section 611(c) specifies the proportion of funds to be provided to
the Secretary of the Interior.

Section 611(d) includes the allotment formula for making part B
grants to States.

Section 611(e) specifies the States use of part B funds, including
the use of funds for State administration and other State-level ac-
tivities, and subgrants to LEAs and former Chapter 1 State agen-
cies.
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Section 611(f) addresses the use of funds provided to the Sec-
retary of the Interior for the education of children with disabilities
living on reservations or enrolled in elementary or secondary
schools for Indian children operated or funded by the Secretary of
the Interior.

Section 611(g) authorizes the appropriation of such sums as may
be necessary for the purpose of carrying out the provision of special
education and related services to children with disability ages 5
through 21 years.

Section 612(a) describes the policies and procedures that a State
must have in effect to be eligible for receipt of funds under part B
of the Act, including policies and procedures relating to: Free Ap-
propriate Public Education; Child Find; Individualized Program,
Least Restrictive Environment; Procedural Safeguards; Evaluation;
Confidentiality; Transition from Part C to Preschool Programs;
Children in Private Schools; State Education Agency Responsible
for General Supervision (including an exception relating to disabled
children who are convicted as adults under State Law and incarcer-
ated in adult prisons); Obligations Relating to and Methods for En-
suring Services; State Educational Agency Eligibility; Comprehen-
sive System of Personnel Development; Personnel Standards; Per-
formance Goals and Indicators; Participation in Assessments;
Supplementation of State, Local and other Federal Funds; Mainte-
nance of State Financial Support; Public Participation; State Advi-
sory Panel; and Supervision and Expulsion Rates.

Section 612(b) lists the additional requirements under section
613(a) that a State Education Agency must meet if it provides a
free appropriate public education or direct services to children with
disabilities.

Section 612(c) includes conditions under which States are re-
quired to submit amended policies and procedures to the Secretary,
and the Secretary's responsibilities under this section.

Section 612(d) describes what actions the Secretary must take in
approving a State's eligibility, and before making a final deter-
mination that a State is not eligible.

Section 612(e) provides that nothing in the IDEA permits a State
to reduce medical and other assistance available, or to alter eligi-
bility, under Titles V and XIX of the Social Security Act (Maternal
and Child Health Services and Medicaid) with respect to the provi-
sion of a free appropriate public education for children with disabil-
ities within the State.

Section 612(f) directs the Secretary to arrange for the provision
of special education to children with disabilities in private schools
if in 1983, a State was prohibited by State law from providing that
education.

Section 613(a) sets out the local eligibility requirements under
part B. The section provides that to be eligible for any fiscal year,
an LEA must demonstrate to the satisfaction of the SEA that its
policies, procedures, and programs are consistent with the State
policies and procedures described under section 612; and that the
LEA uses its part B funds in accordance with the specified require-
ments of this section; meets the personnel development require-
ments; and provides the SEA with information to enable that agen-
cy to carry out its duties under this part. The section permits LEAs
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to use the part B funds for various specified purposes. The section
also addresses the treatment of charter schools under part B and
the disabled children that they serve.

Section 613(b) includes conditions under which LEAs are re-
quired to submit amended policies and procedures to the SEA, and
the SEA's responsibilities under this section.

Section 613(c) provides that if the SEA determines that an LEA
or a State agency is not eligible under this section, it must notify
that agency of its determination and provide the agency with rea-
sonable notice and an opportunity for a hearing.

Section 613(d) provides that if an eligible LEA or State agency
is failing to comply with any requirement under section 613(a), the
SEA shall not make any further payments to that agency until it
comes into compliance.

Section 613(e) sets out conditions under which an SEA may re-
quire an LEA to establish its eligibility jointly with another LEA,
and describes the conditions under which an educational service
agency and a charter school would be exempted from this section.

Section 613(f) permits an LEA to use up to five percent of its an-
nual part B allotment to develop and implement a coordinated
services system.

Section 613(g) authorizes each LEA to use its part B funds to
permit a public school within the jurisdiction of an LEA to design,
implement, and evaluate a school based improvement plan.

Section 613(h) requires the SEA to use the payments that other-
wise would have been available to an LEA or State agency to pro-
vide special education and related services directly to children with
disabilities for whom the agency is responsible, if the SEA deter-
mines the existence of one or more specified situations.

Section 613(i) requires any State agency that desires to receive
a subgrant for any fiscal year under part B to demonstrate to the
satisfaction of the SEA that the agency meets the conditions de-
scribed in the section.

Section 614(a) sets out requirements relating to initial evalua-
tions, parental consent and refusal of consent, and reevaluations.

Section 614(b) includes requirements for procedures relating to
providing notice to parents about evaluations, and conducting eval-
uations.

Section 614(c) includes requirements relating to determining a
child's eligibility under part B; reviewing existing evaluation data;
obtaining parental consent for revaluations, and actions to take if
additional data are not needed.

Section 614(d) includes definitions of "IEP" and "IEP Team"; re-
quires that an IEP be in effect at the beginning of each school year
for each child with a disability, and provides that, for a child aged
three, four, or five, an IFSP developed under part C could serve as
the child's IEP; requires that each IEP be developed in a meeting
by the IEP team, and lists specified areas that must be considered
in developing a child's IEP; and requires LEAs to ensure that the
IEP team reviews each IEP periodically, but not less than annu-
ally, and revises the IEP, as appropriate. The section also requires
LEAs to reconvene the IEP team to identify alternative strategies
to meet the transition objectives for a student if a participating
agency, other than the LEA, fails to provide the transition services
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described in the IEP. Further, the section includes provisions relat-
ing to children with disabilities in adult prisons.

Section 614(e) provides that nothing in the section shall be con-
strued to require the IEP team to include information under one
component of a child's IEP that is already contained under another
component.

Section 614(f) requires that each SEA or LEA ensure that the
parents of each disabled child are members of any group that
makes decisions on the educational placement of their child.

Section 615(a) provides that any SEA, State agency, or LEA that
receives part B funds must establish and maintain procedures to
assure that children with disabilities and their families are guaran-
teed procedural safeguards with respect to the provision of a free
appropriate public education.

Section 615(b) requires that procedural safeguards include: pa-
rental opportunity to examine all relevant records on their child;
procedures to protect the rights of the child whenever the parents
are not known, can't be located after reasonable efforts, or the child
is a State ward, including appointing a surrogate parent for the
child; written prior notice to the parents, provided in their native
language, unless it is clearly not feasible to do so; an opportunity
for mediation and to present complaints; notice by the parents or
their attorney in the complaint, including information about the
child, the problem, and a possible solution known and available at
the time; and development of a model by the SEA to assist parents
in providing notice.

Section 615(c) describes the content of the prior written notice
provided by the agency.

Section 615(d) describes the content and timing of the procedural
safeguards notice given to the parents.

Section 615(e) requires SEAS or LEAs to make mediation avail-
able to parents, but provides that it is voluntary for both parties
to determines whether they want to participate, and is not used to
deny or delay a parent's right to a due process hearing under sec-
tion 615, or to deny any other rights afforded under part B. The
section authorizes LEAs to require parents, before requesting a due
process hearing, to attend a meeting at which representatives from
Parent Training and Information Centers or other alternative dis-
pute resolution groups would explain the benefits of mediation and
encourage its use.

Section 615(f) requires that whenever a complaint has been re-
ceived, the parents involved in the complaint must have an oppor-
tunity for an impartial due process conducted by the SEA or LEA,
and also outlines the requirements for the hearing process.

Section 615(g) provides that any party aggrieved by a due proc-
ess hearing conducted by the LEA may appeal the decision to the
SEA.

Section 615(h) lists the procedural safeguards rights that are
available to any party to a due process hearing or an appeal, in-
cluding the right to a written, or, at the option of the parents, elec-
tronic verbatim record of the hearing and electronic findings of fact
and decisions.

Section 615(i) provides that any party aggrieved by the findings
and decision in this section, or in section 615(g), has the right to
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bring a civil action in a State court or in a District Court of the
United States without regard to the amount in question. This sec-
tion permits the award of attorneys' fees and lists the consider-
ations for reducing attorney's fees.

Section 615(j) provides that, except as provided in 615(k)(7), the
child must remain in the current educational setting while any pro-
ceedings conducted under this section are pending.

Section 615(k) provides two exceptions to the pendency provision
under section 615(j): first, with respect to a situation in which a
disabled child carries a weapon to school or a school function or
knowingly possesses or uses illegal drugs or sells or solicits the sale
of a controlled substance while at school or at a school function;
and second, with respect to a situation in which a child's actions
are substantially likely to result in injury to the child or others. as
determined by a hearing officer. The section sets out conditions and
procedures relating to placing a child in an alternative educational
setting, conducting a manifestation determination, required actions
by the LEA when the child's behavior was not a manifestation of
the child's disability, and the required hearing procedures and
pendency provisions. The section also sets out protections for chil-
dren not yet eligible for special education; includes a provision re-
lating to referral to and action by law enforcement and judicial au-
thorities; and includes definitions of "controlled substance", "illegal
drug" and "weapon".

Section 615(1) maintains the rights available under the Constitu-
tion, the Americans with Disabilities Act, title V of the Rehabilita-
tion Act and other Federal laws.

Section 615(m) requires the State to provide for transfer of rights
from the parent to the child with a disability when the child
reaches the age of majority under State law, unless the child has
been found to be unable to provide informed consent to educational
decisions.

Section 616 allows the Secretary to withhold payments to the
State, after reasonable notice and an opportunity for a hearing, for
substantial failure to comply with any provision or condition under
this part. The section also describes the nature of the withholding
and availability and process of a judicial review.

Section 617 describes the responsibilities of the Secretary under
part B, including: arranging for the provision of technical assist-
ance to the States; the issuance of rules and regulations to the ex-
tent necessary to ensure compliance with part B; confidentiality;
and the hiring of personnel to conduct data collection and evalua-
tion activities.

Section 618 describes the program information that each State
receiving Part B funds and the Secretary of the Interior must pro-
vide to the Secretary each year, and permits States and the Sec-
retary of the Interior to obtain the data through sampling. The sec-
tion also requires each State to collect and examine data each year
to determine if significant disproportionality based on race is occur-
ring in the identification and placement of children with disabil-
ities, and provides that if a situation is identified, the State must
review and revise, if necessary, it policies, practices, and proce-
dures.
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Section 619(a) directs the Secretary to make grants to assist
States to provide special education and related services, in accord-
ance with Part B, to children with disabilities aged three through
five and, at the State's discretion, to 2-year-old children with dis-
abilities who will turn three during the school year.

Section 619(b) provides that a State is eligible for a grant under
section 619 if it has established its eligibility under section 612 and
it makes a free appropriate public education available to all chil-
dren with disabilities, aged three through five, residing in its juris-
diction.

Section 619(c) includes the allotment formula for the Preschool
Grants program.

Section 619(d) describes the general amount of Preschool Grant
funds that may be retained by the State.

Section 619(e) specifies the use of Preschool Grant funds for
State administration.

Section 619(f) specifies the use of Preschool Grant funds for other
State-level activities.

Section 619(g) provides for subgrants to LEAs.
Section 619(h) provides that part C of this Act does not apply to

any child with a disability receiving a free appropriate public edu-
cation in accordance with part B, with Preschool Grant funds.

Section 619(i) includes a special definition of "State" for purposes
of allocating funds under the Preschool Grants program.

Section 619(j) exempts the outlying areas from the provisions of
section 501 of Public law 95-534.

Section 619(k) authorizes an appropriation of $500 million for FY
1988 and such sums as may be necessary for each subsequent fiscal
year.
Part C

Section 631(a) lists the Congressional findings relating to Part C.
Section 631(b) outlines the policy of the United States to provide

financial assistance to enhance the State's capacity to provide qual-
ity early intervention services and expand and improve existing
early intervention services.

Section 632 defines the key terms used in this part, including
"at-risk infant or toddler", "council", "developmental delay", "early
intervention services", and "infant or toddler with a disability".

Section 633 authorizes the Secretary to make grants to the
States to assist them in implementing and maintaining a statewide
system of early intervention services for infants and toddlers with
disabilities and their families.

Section 634 establishes the criteria each State must meet to be
eligible for a grant under this part including: adoption of a policy
that appropriate early intervention services are available to all in-
fants and toddlers with disabilities and their families in the State
(including Indian infants and toddlers with disabilities and their
families living on an Indian reservation within the State); and pro-
vision of a statewide system of early intervention services which
meets the requirements of section 635.

Section 635(a) establishes the minimum components for a state-
wide system of early intervention services including: a definition of
developmental delay, a timely, comprehensive, multidisciplinary



52

evaluation of each infant or toddler; an Individualized Family Serv-
ice Plan in accordance with section 636; a comprehensive child find
system consistent with Part B; a public awareness program; a
central director; a comprehensive system of personnel development;
policies and procedures relating to personnel standards; a single
line of responsibility for the administration and supervision of the
statewide program, a policy pertaining to contracting with service
providers; a procedure for reimbursement of funds; procedural safe-
guards; a system for compiling data; a State interagency coordinat-
ing council that meets the requirements of section 641; and a policy
for ensuring that early intervention services are provided in natu-
ral environments to the maximum extent appropriate.

Section 635(b) allows the State to make ongoing, good faith ef-
forts to recruit and hire appropriately and adequately trained per-
sonnel and, where there is a shortage of such personnel, to use the
most qualified individuals available who are making satisfactory
progress toward completing course work necessary to meet State
certification standards.

Section 636(a) requires the statewide system to provide for each
infant or toddler with a disability, and each family, to receive: a
multidisciplinary assessment; a family-directed assessment; and a
written individualized family service plan (IFSP) developed by a
multidisciplinary team, including the parents.

Section 636(b) requires the IFSP be evaluated once a year and
requires that every six months the family receive a review of the
plan.

Section 636(c) requires the IFSP be developed within a reason-
able time after the assessment, and provides that, with parental
consent, early intervention services may commence prior to the
completion of the assessment.

Section 636(d) directs that the individualized family service plan
be in writing and details what it must contain.

Section 636(e) requires parents to provide informed written con-
sent before implementation of the IFSP, and permits the delivery
of only those services for which consent has been given.

Section 637(a) requires that each State desiring to receive a
grant under this part submit an application to the Secretary at the
time and in the manner required by the Secretary, and describes
the information required to be in the application.

Section 637(b) lists the assurances that the State must include
in its application to the Secretary.

Section 637(c) provides that the Secretary may not disapprove a
State's application without first determining, after notice and op-
portunity for a hearing, that the application fails to comply with
the requirements of this section.

Section 637(d) provides that if a State already has on file with
the Secretary policies and procedures that demonstrate that it
meets any requirement of part C, the Secretary shall treat the
State as meeting that requirement for purposes of receiving a grant
under part C.

Section 637(e) provides that an application submitted by a State
in accordance with section 637 shall remain in effect until the
State submits to the Secretary such modifications it determines
necessary.
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Section 638 lists the allowable use of funds under part C, includ-
ing providing greater flexibility in addressing the needs of at risk
infants and toddlers in those States not currently serving such chil-
dren.

Section 639(a) details the minimum procedural safeguards a
State shall have in place.

Section 639(b) provides that during the pendency of any proceed-
ing or action involving a complaint by the parents, the infant or
toddler shall continue to receive the early intervention services cur-
rently being delivered, or if applying for initial services, shall re-
ceive the services not in dispute.

Section 640(a) provides that funds under part C may not be used
to pay for services which would have been paid for by another
source, including any medical program administered by the Depart-
ment of Defense, but for the enactment of part C, except to prevent
a delay in the provision of early intervention services pending reim-
bursement from the agency which has ultimate responsibility for
the payment.

Section 640(b) prohibits the State from reducing medical or other
assistance available or from altering eligibility under title V of the
Social Security Act (relating to maternal and child health) or to
title XIX of the Social Security Act (relating to Medicaid for infants
or toddlers with disabilities) within the State.

Section 641(a) requires each State wishing to receive funds under
this part to establish an interagency coordinating council with the
membership outlined in this section appointed by the Governor.

Section 641(b) prescribes the composition of the Council, includ-
ing: 20% parent members; 20% service provider members; and at
least one member representing the State legislatu\re, personnel
preparation, each of the State agencies providing oc paying for
early intervention services; and other members selected by the
Governor.

Section 641(c) requires the council to meet at least quarterly, and
to conduct meetings that have been publicly announced and are
open and accessible to the general public.

Section 641(d) allows the council, subject to the approval of the
Governor, to use funds under this part to conduct hearings and fo-
rums, reimburse council members for necessary expenses related to
attending meetings, hire staff, and for other purposes.

Section 641(e) describes the functions of the council.
Section 641(f) prohibits any member of the council from voting on

any matter which would give the appearance of a conflict of inter-
est.

Section 642 provides that sections 616, 617, 618, and 620 shall,
to the extent not inconsistent with part C, apply to the program
authorized under this part.

Section 643(a) allows the Secretary to reserve up to one percent
of the funds from the appropriation for payment to the outlying
areas, and exempts those funds from the provisions of P.L. 95-134.

Section 643(b) directs the Secretary to make payments of 1.25
percent of the amount available to the States to the Secretary of
the Interior for distribution to Indian tribes and includes the meth-
ods of allocation, allowable uses of funds, and reporting require-
ments.
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Section 643(c) describes the manner in which the part C funds
will be distributed to the States.

Section 643(d) allows the Secretary to reallot any funds refused
by a State to the remaining States.

Section 644(a) requires the Secretary to establish a Federal
Interagency Coordinating Council to minimize duplication of pro-
grams and activities across Federal, State, and local agencies, en-
sure the effective coordination of Federal early intervention and
preschool programs across Federal agencies, and for other
coordinative purposes.

Section 644(b) prescribes the composition of the Council.
Section 644(c) requires the council to meet at least quarterly, and

to conduct meetings that have been publicly announced and are
open and accessible to the general public.

Section 644(d) describes the functions of the Council.
Section 644(e) prohibits any member of the Council from voting

on any matter which would give the appearance of a conflict of in-
terest under Federal law.

Section 644(f) exempts the Federal Advisory Committee Act (5
U.S.C. App.) from applying to the establishment or operation of the
Council.

Section 645 authorizes an appropriation of $400,000,000 for fiscal
year 1998, and such sums as may be necessary for each of the fis-
cal years 1999 through 2002.
Part DSubpart 1

Section 651(a) sets out congressional findings in support of a new
program of grants to States to support the development and imple-
mentation of plans to improve their systems for educating children
with disabilities. The program would be authorized by subpart 1 of
a new part C of the IDEA.

Section 651(b) would provide that the purpose of the new pro-
gram is to assist SEAS and their partners in the State in reforming
and improving their systems for providing educational, early inter-
vention, and transitional services to improve results for children
with disabilities.

Section 622(a) permits an SEA to apply for a grant under sub-
part 1 for a period of not less than one year and not more than five
years.

Section 652(b) requires an SEA that wants to apply for a grant
to establish a partnership with LEAs and other State agencies in-
volved in, or concerned with, the education of children with disabil-
ities, and to work in partnership with other organizations and indi-
viduals involved in and concerned with the education of children
with disabilities. The SEA must involve identified individuals and
organizations in the partnership, and may include others at its dis-
cretion.

Section 653 describes the material (including a comprehensive
needs assessment and a description of the strategies the State will
use to meet those needs) that must be included in a State's applica-
tion under Subpart 1, the process by which the Secretary makes
competitive awards to States, and the obligation of States receiving
grants to submit regular performance reports to the Secretary.
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Section 654 describes the permissible uses of a State Improve-
ment grant, and requires each State to use a substantial part of
its grant to ensure that there are sufficient personnel who have the
skills and knowledge necessary to meet the needs of children with
disabilities in the State.

Section 655 establishes minimum grant amounts for States
whose applications are approved, allows the Secretary to increase
the minimum amounts in later years to account for inflation, and
lists the factors the Secretary considers in setting the amount of in-
dividual grants.

Section 656 authorizes the appropriation of such sums as may be
necessary to carry out Subpart 1 for each of the fiscal years 1998
through 2002.
Part DSubpart 2

Section 661(a), which is similar to current section 610(a), re-
quires the Secretary to develop and implement a comprehensive
plan for activities under Subpart 2 of Part D, in order to assist
States and LEAs in providing educational, related, and early inter-
vention services to children with disabilities under Parts B and C
of the IDEA. In developing that plan, the Secretary is required to
consult with individuals with disabilities; parents of children with
disabilities; appropriate professionals; and representatives of SEAS,
LEAs, private schools, institutions of higher education, other Fed-
eral agencies, the National Council on Disabilities, and national or-
ganizations with an interest in, and expertise in, providing services
to children with disabilities and their families.

Section 661(b)(1) replaces the individual statements of eligibility
that are now scattered throughout the discretionary program au-
thorities with a single comprehensive statement that, except as
otherwise provided, those eligible to apply for awards under Sub-
part 2 are: (1) SEAS; (2) LEAs; (3) institutions of higher education;
(4) other public agencies; (5) private nonprofit organizations; (6) In-
dian tribes and tribal organizations; and (7) when the Secretary
finds it appropriate in light of the purposes of the particular com-
petition, for-profit organizations.

Section 661(b)(2) permits the Secretary to limit individual com-
petitions to one or more categories of eligible entities listed above.

Section 661(c) affords the Secretary some flexibility in using
funds under subpart 2 by allowing the Secretary to use up to 20
percent of the funds available under chapter 1 or chapter 2 for ac-
tivities authorized by the other chapter, or for any combination of
activities consistent with the purposes of either or both chapters.

Section 661(d), relating to special populations, is based on cur-
rent section 610(b) and (j). Paragraph (1) directs the Secretary, as
appropriate, in making awards under subpart 2, to require appli-
cants to demonstrate how they will address the needs of children
with disabilities from minority backgrounds.

Section 661(d)(2)(A) further directs the Secretary, notwithstand-
ing any other provision of the IDEA, to ensure that at least one
percent of the total amount of funds appropriated for Subpart 2 is
used to provide outreach and technical assistance to Historically
Black Colleges and Universities (HBCUs), and to institutions of
higher education with minority enrollments of at least 25 percent,
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to promote their participation in activities under the subpart 2 pro-
grams; and to enable those HBCUs and institutions to assist others
in improving educational results for children with disabilities.
Paragraph (3)(B) would allow the Secretary to reserve funds appro-
priated under parts D through G (and, for fiscal year 1996, under
parts C through G) to meet that requirement. These provisions are
analogous to current section 610(j)(2)(C)(iii).

Section 661(e) enables the Secretary to give priority to particular
types of projects without requiring public comment.

Section 661(0(1) directs the Secretary to require that applicants
for, and recipients of, awards under subpart 2 involve individuals
with disabilities and parents of individuals with disabilities in
planning, implementing, and evaluating projects, and, where ap-
propriate, determine their projects' potential for replication and
widespread adoption. Paragraph (2) permits the Secretary to re-
quire that those applicants and recipients share in the cost of
projects; prepare their findings and products in formats useful for
specific audiences; disseminate their findings and products; and
collaborate with other recipients. These two paragraphs replace
current section 610(g).

Section 661(g), which is similar to current section 601(h), pro-
vides for peer review of applications under subpart 2 for more than
$75,000. (The current threshold is $60,000.) Separate peer-review
provisions for State Improvement Plans under the new Subpart 1
apply to that program.

Section 661(h) allows the Secretary to use funds appropriated to
carry out subpart 2 to evaluate activities carried out under that
subpart.

Section 661(i)(1) ensures that the needs of children with low-inci-
dence disabilities continue to be met during the implementation of
the new, more flexible authorities by guaranteeing that, however
the Secretary implements those authorities, certain absolute dollar
amounts continue to be spent in the following specified areas: (1)
$12,832,000 to address the educational, related services, transi-
tional, and early intervention needs to children with deaf-blind-
ness; (2) $4,000,000 to address the postsecondary, vocational, tech-
nical, continuing, and adult education needs of individuals with
deafness; and (3) $4,000,000 to address the special educational, re-
lated services, and transitional needs of children with emotional
disturbance and those who are at risk of developing an emotional
disturbance. Paragraph (2) provides for a proportionate reduction of
these amounts if the total amount appropriated for any fiscal year
for Subpart 2 falls below $130 million.

Chapter 1
Section 671(a) sets out congressional findings in support of the

chapter 1 program. Section 671(b) provides that the purpose of
chapter 1 is to provide Federal funding for certain coordinated re-
search, demonstration projects, outreach, and personnel-prepara-
tion activities that are linked with, and promote, systemic change;
and that improve early intervention, educational, and transitional
results for children with disabilities.

57



57

Section 672(a) directs the Secretary to make competitive awards
to eligible entities to produce and advance the use of knowledge for
six specified purposes.

Section 672(b) directs the Secretary to support activities, consist-
ent with the objectives described in section 672(a), that lead to the
production of new knowledge, and lists a variety of specific activi-
ties that may be carried out.

Section 672(c) directs the Secretary to support activities, consist-
ent with the objectives described in section 672(a), that integrate
research and practice, including activities that support State sys-
temic-change and local capacity-building and improvement efforts,
and lists examples of activities that may be carried out under this
subsection.

Section 672(d) directs the Secretary to support activities, consist-
ent with the objectives described in section 672(a), that improve the
use of professional knowledge, including activities that support
State systemic-change and local capacity-building and improvement
efforts, and lists examples of activities that may be carried out
under this subsection.

Section 672(e) requires the Secretary, in carrying out section 632,
to ensure that there is an appropriate balance among knowledge
production, integration of research and practice, and use of profes-
sional knowledge; and across all age ranges of children with dis-
abilities.

Section 672(f) requires an eligible entity that wishes to receive
an award under section 672 to submit an application to the Sec-
retary at such time, in such manner, and containing such informa-
tion as the Secretary may require.

Section 672(g) authorizes the appropriation of such sums as may
be necessary to carry out section 672 for each of the fiscal years
1998 through 2002.

Section 673(a) directs the Secretary to make competitive awards
to eligible entities to help address State-identified needs for quali-
fied personnel in special education, related services, early interven-
tion, and regular education to work with children with disabilities;
and to ensure that those personnel have the skills and knowledge
reflecting successful practices determined through research and
practice that are needed to serve those children.

Section 673(b) directs the Secretary, in carrying out section 673,
to support activities, consistent with the objectives described in sec-
tion 673(a), that benefit children with low-incidence disabilities;
identifies examples of activities that may be carried out under this
subsection; defines the term "low-incidence disability"; and permits
the Secretary to give preference to applications that propose to pre-
pare personnel in more than one low-incidence disability, such as
deafness or blindness.

Section 673(c) directs the Secretary to support leadership-prepa-
ration activities that are consistent with the objectives described in
section 673(a), and lists examples of specific activities that may be
carried out under this subsection.

Section 673(d) directs the Secretary to support activities, consist-
ent with the objectives described in section 673(a), that are of na-
tional significance and have broad applicability, and lists examples
of specific activities that may be carried out under this subsection.
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Section 673(e) directs the Secretary to support activities, consist-
ent with the objectives described in section 673(a), to benefit chil-
dren with high-incidence disabilities, and lists examples of specific
activities that may be carried out under this subsection.

Section 673(f) requires an eligible entity that wishes to receive
an award under section 673 to submit an application to the Sec-
retary at such time, in such manner, and containing such informa-
tion as the Secretary may require, and describes certain material
that must be included, or that the Secretary may require to be in-
cluded, in applications for funds to carry out certain activities.

Section 673(g) establishes various rules for the selection of recipi-
ents under section 673.

Section 673(h) requires applicants for certain projects under sec-
tion 673 to provide an assurance that they will ensure that individ-
uals who receive scholarship assistance under the proposed project
will subsequently work in the area for which they received training
or repay all or part of that assistance, in accordance with regula-
tions issued by the Secretary.

Section 673(i) permits the Secretary to include funds for scholar-
ships, with necessary stipends and allowances, in awards under
section 633.

Section 673(j) authorizes the appropriation of such sums as may
be necessary to carry out section 673 for each of the fiscal years
1998 through 2002.

Section 674(a) directs the Secretary to assess progress in the im-
plementation of the IDEA, including the effectiveness of State and
local efforts to provide a free appropriate public education to chil-
dren with disabilities, and to provide early intervention services to
infants and toddlers with disabilities and infants and toddlers at
risk for developmental delay. To that end, the Secretary may sup-
port studies, evaluations, and assessments, including various stud-
ies described in this subsection.

Section 674(b) directs the Secretary to carry out a national as-
sessment of activities carried out with Federal funds under the
IDEA in order to: (1) determine the effectiveness of the IDEA in
achieving its purposes; (2) provide information to the President, the
Congress, the States, LEAs, and the public on how to implement
the IDEA more effectively; and (3) provide the President and the
Congress with information that will be useful in developing legisla-
tion to achieve the purposes of the IDEA more effectively. An in-
terim report is due to Congress by October 1, 1999; and a final re-
port of the findings of the assessment is due by October 1, 2001.

Section 674(c) requires the Secretary to provide an annual report
to Congress that includes an analysis and summary of the data re-
ported by the States and the Secretary of the Interior under section
618; the results of activities conducted under section 674(a);and the
findings and determinations resulting from reviews of State imple-
mentation of the IDEA.

Section 674(d) directs the Secretary to provide technical assist-
ance to LEAs to assist them in carrying out local capacity-building
and improvement projects under section 611(e) of Part B.

Section 674(e) allows the Secretary to reserve up to one-half of
one percent of the amount appropriated under Parts B and C for
each fiscal year to carry out section 674.
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Chapter 2
Section 681(a) sets out congressional findings in support of Chap-

ter 2.
Section 681(b) provides that the purposes of Chapter 2 are to en-

sure that: (1) children with disabilities, and their parents, receive
training and information on their rights and protections under the
IDEA; (2) parents, teachers, administrators, early intervention per-
sonnel, related services personnel, and transition personnel receive
coordinated and accessible technical assistance and information to
assist them to improve services and results for children with dis-
abilities and their families; (3) appropriate technology and media
are researched, developed, demonstrated, and made available in
timely and accessible formats to parents, teachers, and all types of
personnel providing services to children with disabilities; (4) on
reaching the age of majority under State law, children with disabil-
ities understand their rights and responsibilities under Part B of
the IDEA, if the state provides for the transfer of parental rights
under Part B; and (5) the general welfare of deaf and hard-of-hear-
ing individuals is promoted.

Section 682(a) authorizes the Secretary to make awards to par-
ent organizations to support parent training and information (PTI)
centers.

Section 682(b) requires each PTI center assisted under section
682 to carry out a variety of specified activities.

Section 682(c) identifies additional activities that PTI centers
may, but are not required, to carry out.

Section 682(d) requires each application for a PTI center to iden-
tify the special efforts that the applicant will undertake to: (1) en-
sure that the needs for training and information of underserved
parents of children with disabilities in the area to be served are ef-
fectively met; and (2) work with community-based organizations.

Section 682(e)(1) requires the Secretary to make at least one
award to a parent organization in each State, unless the Secretary
does not receive an application from a parent organization in the
State of sufficient quality to warrant approval.

Section 682(e)(2) requires the Secretary to select among applica-
tions submitted by parent organizations so as to ensure the most
effective assistance to parents, including parents in urban and
rural areas, in the State.

Section 682(f) requires the board of directors or special governing
committee of each organization that receives an award for a parent
training and information center to meet at least once in each cal-
endar quarter to review the activities for which the award was
made.

Section 682(g) identifies the characteristics of those private non-
profit organizations that qualify as "parent organization" and that
are, therefore, eligible to apply for PTI center awards under section
682. In addition to other requirements, such an organization must
either have a board of directors the majority of whom are parents
of children with disabilities or have established a special governing
committee for the Secretary center that meets that condition.

Section 683(a) authorizes the Secretary to make awards to local
parent organizations to support local parent training and informa-
tion centers that will help ensure that underserved parents of chil-
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dren with disabilities have the training and information they need
to enable them to participate effectively in helping their children
with disabilities: (1) meet developmental goals and, to the maxi-
mum extent possible, those challenging standards that have been
established for all children; and (2) be prepared to lead productive,
independent adult lives to the maximum extent possible.

Section 683(b) identifies certain activities that each local PTI
center assisted under section 683 must carry out.

Section 683((c) defines the term "local parent organization", as
used in section 683.

Section 684(a) would authorize the Secretary to provide technical
assistance for developing, assisting, and coordinating parent train-
ing and information carried out by PTI centers assisted under sec-
tion 682 and 683.

Section 684(b) would allow the Secretary to focus technical as-
sistance under section 684 on various areas.

Section 685(a) directs the Secretary to provide technical assist-
ance and information to interested parties in order to improve
early intervention, educational, and transitional services and re-
sults for children with disabilities and their families, and to ad-
dress systemic-change goals and priorities.

Section 685(b) directs the Secretary to carry out or support tech-
nical assistance activities, consistent with the objectives described
in section 685(a), relating to systemic change, and identifies exam-
ples of specific activities that are authorized under this subsection.

Section 685(c) directs the Secretary to carry out or support activi-
ties, consistent with the objectives described in section 685(a), re-
lating to specific topics or populations, and identifies examples of
specific activities that are authorized under this subsection.

Section 685(d) directs the Secretary to carry out or support infor-
mation dissemination activities that are consistent with the objec-
tives described in section 685(a), including activities that address
national needs for the preparation and dissemination of inform
tion relating to eliminating barriers to systemic-change and i
proving early intervention, educational, and transitional results for
children with disabilities.

Section 685(e) requires an eligible entity that wishes to receive
an award under section 685 to submit an application to the Sec-
retary at such time, in such manner, /and containing such informa-
tion as the Secretary may require.

Section 686 authorizes the appropriation of such sums as may be
necessary to carry out sections 681 through 685 for each of the fis-
cal years 1998 through 2002.

Section 687(a) directs the Secretary to make competitive awards
to eligible entities to support technology development, demonstra-
tion, and utilization activities described in section 687(b) and edu-
cational media services activities described in section 687(c).

Section 687(d) requires any eligible entity that wishes to receive
an award under section 687 to submit an application to the Sec-
retary at such time, in such manner, and containing such informa-
tion as the Secretary may require.

Section 687(e) authorizes the appropriation of such sums as may
be necessary to carry out section 687 for each of the fiscal years
1998 through 2002.
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Miscellaneous provisions
Section 201 of the bill extends the effective date of the Jeffords

Amendment, section 314(a)(2) of the Improving America's Schools
Act of 1994 (Public Law 103-382; 108 Stat. 3936), to July 1, 1998.

Section 202 of the bill specifies effective dates, as follows: Except
for sections 605 and 607, which take effect on the date of enact-
ment, parts A, B, and C of the Individuals with Disabilities Edu-
cation Act, as amended by section 101 of the bill, shall take effect
on July 1, 1998; and part D of the Act, as amended by section 101
of the bill, shall take effect on October 1, 1997.

Section 203 of the bill provides that notwithstanding any other
provision of law, beginning on October 1, 1997, the Secretary of
Education may use funds appropriated under part D of the Individ-
uals with Disabilities Education Act to make continuation awards
that were funded under parts C through G of such Act (as in effect
on September 30, 1997).

Section 204 of the bill repeals part I of the Individuals with Dis-
abilities Education Act, effective October 1, 1998; repeals part H of
such Act, effective July 1, 1998; and repeals parts E, F, and G, ef-
fective October 1, 1997.

X. CHANGES IN EXISTING LAW

The Committee has determined that it is necessary, in order to
expedite the business of the Senate, to dispense with the require-
ments of rule XXVI, paragraph 12, of the Standing Rules of the
Senate, with respect to this legislation.

0
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