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Opening
Statement

Just over a year ago, a decision by 12 men and wom-
en in a Los Angeles courtroom served to imprint on
our collective national consciousness the realization
that for many Americans, one of the basic threads
that runs through our society has become danger-
ously frayed, if not already snapped. “No justice, no
peace” was not simply a facile slogan but a reminder
that equal administration of and equal access to jus-
tice is a fundamental value of a nation pledged to
“liberty and justice for all.”

That decision and the ensuing debate under-
scored what many observers view as a widespread
lack of confidence in our ability to deliver on one of
the four goals set forth in the Preamb:e to the Con-
stitution—to “establish justice.”

American Bar Association President J. Michael
McWilliams frames the issue in a broader context.
What we confront, he says, is “a crisis in our justice
system—Iack of equal access to it, inadequate repre-
sentation within it, and unbalanced funding of it....
We face a “justice deficit” that is pervasive and
growing throughout our nation.”

This issue has a simple theme: “Justice for All,
All for Justice.” In it, we hope to provide some
insight, suggest some alternatives and look at ways
in which justice can be seen not as a hcllow promise
inked on 200-year-old parchment, backed by noble
sentiment and half-hearted promises, but as a living
reality crafted by commitment and vigilance.

In a few weeks, our spring issue will arrive in
your mailbox. Focusing on “Law and United States
History,” it will be guest edited by Eric S. Mond-
schein and Gregory S. Wilsey of the New York State
Bar’s Law, Youth and Citizenship Program. As law-
related education is inextricably linked with U.S.
history, the issue will help define this connection
and explore new ways to use it to best advantage in
the classroom.

Looking farther into the future, this fall we’ll
look at the broad spectrum of issues that grow out of
the relationship between law and the environment.
Responding to an increased level of public concern
about the environment, especially among young
people, guest editor Mary Louise Williams is plan-
ning a collection of articles and activities that will
frame the issues and make them relevant to stu-
dents.

Finally, a reminder: Our job is to serve you, our
readers, providing you with a useful and timely
resource that helps advance education about the law
and citizenship. We encourage your comments, sug-
gestions and opinions. What should we do different-
ly (or not at all)? What features do you like? What
topics would you like us to cover? Your opinions are
important to us; please feel free to share them. You'll
find our address below the table of contents on the

opposite page or call me at (312) 988-5727. We look
forward to hearing from you.
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Equal Justice 30 Years After &idleon

Au lpiale lnlerviow
Wk Earl Jolmsen, Jr.

ith a career spanning four

decades, Earl Johnson, Jr. is

recognized as a leader in
efforts to improve the delivery of legal
services to the indigent. Currently a
Justice of the California Court of
Appeal, Second Appellate District, in
Los Angeles, California, he was
named the first deputy director of the
national Legal Services Program of the
Office of Economic Opportunity in
1965. He currently chairs the Consor-
tium for the National Equal Justice
Library as well as the Access to Justice
subcommittee of the ABA's Consor-
tium on Legal Services and the Public.

UPDATE: March 18, 1993 marked the
30th anniversary of the Supreme
Court’s decision in Gideon v. Wain-
wright. In the ensuing three decades,
what progress has been made in advanc-
ing the goal of equal justice in this coun-
try?

A considerable amount of progress
has been made in terms of providing
representation for criminal defen-
dants, but we still have a considerable
way to go before we fulfill the promise
that every criminal defendant in every
jurisdiction will be provided with ade-
quate legal representation regardless
of their means as a matter of constitu-
tional right. In many places Gideon is
observed in the breach rather than in
actuality. By this 1 mean the all-too-
frequent case in which counsel is pro-

D ORPOATE O LAW-RELATED EODCATIOR

vided but is so inadequately prepared
and so overburdened that a meaning-
ful defense is not possible. Many com-
munities still lack public defender
offices and suffer from an absence of
programs which involve the private
bar in representation of the indigent.
Although we now spend about $1.7
biilion providing legal counsel in
criminal cases, there is an increasing
unwillingness on the part of local gov-
ernments to provide adequate funding
in this area. There remain many prob-
lems but they would be much worse if
Gideon had not happened. For exam-
ple, at the time of the Gideon decision,
it came to light that more than half of
those ir Florida prisons were convict-
ed without the benefit of representa-
tion by a lawyer. There have been
major strides made and this is not the
case today. While we still have a ways
to go, we have made real progress
since Gideon.

UPDATE: How have attitudes about
legal representation for the indigent
changed over the years you have been
involved in the movement?

In many respects, the public is more
receptive to the idea of providing legal
counsel to poor people, particularly in
civil cases although there is no “civil
Gideon." 1 think there is a very broad
base of support for using tax funds to
be used for the representation of the
poor in civil cases. In the criminal
area, however, there is more ambiva-
lence, but in general 1 think there is

9

broad acceptance among the general
public for the notion that people
should be provided with legal counsel
at government expense if they can’t
afford it, in both criminal and civil
cases.

One illustration, at least on the civil
side, is provided by the recent history
of the Legal Services Corporation. In
the 1980s, the Reagan administration
repeatedly attempted to kill the LSC
by refusing to budget funds for it.
Nevertheless, each year Congress did
appropriate funds, an indication that
there was a level of public support
sufficient to prevail over the will of a
popular president. Public opinion
polls have consistently indicated that
legal services are among the most
popular programs provided by gov-
emment. Another telling point is that
the Supreme Court, which has cut
back considerably on many of the
rights of criminal defendants, has not
done so with respect to Gideon and in
fact has enforced that principle quite
consistently, overturning convictions
where it found that counsel was not
provided. 1 think there is considerable
public support—much more than
there was 30 years ago. There is
widespread sentiment among the pub-
lic, whether based on reality or on
propaganda, that criminal defendants
have too many rights and are being
treated with too much deference by
the criminal justice system. However,
I don't see a public perception that
providing counsel to criminal defen-
dants is part of the problem. I think
the public recognizes that unless these
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defendants are represented the system
just will not work.

UPDATE: In his 1919 book “Justice and
the Poor” legal aid pioneer Reginald
Heber Smith wrote: “Differences in the
ability of classes to use the machinery of
the law, if permitted to remain, lead
inevitably to disparity between the
rights of classes...And when the law rec-
ognizes and enforces a distinction
between classes, revolution ensues or
democracy is at an end.” Today, lack of
access to the legal system is not only a
problem for the poor, but is be.ng felt by
the middle class as well. To what extent
does class determine one's degree of
access to the legal system?

‘m.n "

Although poor people are better off
with respect to their degree of access
to the legal system than they were 30
years ago, we still have a situation on
the civil side where only about 20% of
those who have legal problems have
representation. Our system of provid-
ing civil rep-esentation is vastly under-
funded, especially when compared
with other countries. The economic
barrier to access to the courts remains
very high for poor people, and we are
seeing that it poses a substantial barri-
er to growing numbers of the middle
class 2s well. In recent years, some
steps have been taken to address this
problem—prepaid legal services pro-
grams are one example—but the prob-
lem has not been fully addressed.

6

UPDATE: Since the inception of the
legal aid movement, there has been
debate about the role of government—
particularly the federal government—in
financing legal assistance programs for
the indigent. Some contend that govern-
ment funding of such programs is
beyond the purview of governments and
may act to promote particular political
and social agendas. How do you
respond to this criticism?

1 can think of few areas where the
government has a more clearly legiti-
mate role. One of the primary func-
tions of government is dispute
resolution—providing peaceful ways
for people to resolve disputes. Part of
the social contract between govern-
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An initiative of the American Bar Association, the National Legal Aid and
Defender Association, and the American Association of Law Libraries, the
Nationsl Equal Justice Library will be 2 working research facility, located
at the Washington College of Law of The American University in Wash-
ington, D.C., containing the nation’s only comprehensive repository of
materials concerning the organization, financing and delivery of legal
representation to the poor.

A wide range of individuals and organizations—from historians and
social scientists to curriculum developers and classroom teachers—will
be able to use the library’s resources to develop public policy, promote
training programs, and disseminate knowledge about issues of equal jus-
tice. The library will make extensive use of state-of-the-art information
technology to make a variety of primary source materials, including
videotaped oral histories, news broadcasts, books, articles, private papers,
studies, memorabilia and related materials, accessible to all with an inter-
est in issues of equal justice.

The library, which is scheduled to open in early 1995, has three pur-
poses—to preserve the past, to inform the present, and to improve the
future. As a catalyst to advance education about issues of equal justice
from the elenientary grades through college level courses, the library will
serve not only as a reminder of past achievements but also as a founda-
tion for continuing efforts to make our nation’s goal of equal justice for

all a reality.

ment and the people is that the
sovereign authority must provide an
equal chance for any citizen—regard-
less of their economic means—to pre-
vail in a dispute. If the system that
government establishes to resolve dis-
putes includes forums that require
lawyers, then the government has a
duty to provide lawyers for those who
cannot afford them. When govern-
ment refuses to do so, it violates this
contract, It is also a matter of due pro-
cess and equal protection, as the aver-

age citizen would understand those:

terms. | think that the case for gov-
ernment involvement in supplying
representation for the poor is much
stronger than for providing, for exam-
ple, medical care or social security.
We should keep in mind that one of
the four goals-set forth in the Pream-
ble to the Constitution is to “establish
justice.” Certainly in this sense the
issue of equal representation is at the
core of what our system of govern-
ment is about.

As to the question of a “social
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agenda” being advanced, lawyers,
whether they represent poor people
and are being paid to do so by the
government or whether they repre-
sent more affluent people who can
afford their services, represent the
interests of their clients and are pro-
viding representation that is in the
best interest of their clients. They are
not advocating any social agenda—
they are simply doing what is best for
their client.

UPDATE: In the course of debate over
issues of national policy, such as health
care, for example, there is a tendency to
look abroad for possible models. How is
the delivery of legal services to the poor
handled in other countries? Are there
any programs we might want to emu-
late?

Yes, there are. Most of the European
democracies have by statute, or, in
somie instances, by constitutional
interpretation, a right to counsel in

civil cases. This statutory right to
counsel is a common feature in most
European countries as well as in some
Canadian provinces. With respect to
the method of delivering legal ser-
vices, 1 think our system is perhaps
the best, or at least, among the best.
What we lack is a means of delivering
these services in the quantity that is
necessary to meet the demand, and
here again funding is a large part of
the problem. The situation is much
different in many European countries
and in some of the Canadian
provinces where spending for legal
representation of the poor is, on a per
capita basis, anywhere from three to
eight times greater than in the U.S.
Again, this level of spending is due in
part to the fact that such representa-
tion is recognized as a right.

While I think that on the whole
our system is very efficient, there are
two models that we might want to
look at, those in Quebec and in Swe-
den. Both use a mixed system, com-
bining representation by paid
government lawyers with that of
lawyers in private practice who are
then reimbursed by the government.
While in the U.S. most representation
of the poor is furnished by paid staff
lawyers, in many European nations—
England, France, and Germany are
three that come to mind—the bulk of
such representation comes from pri-
vate lawyers who bill the government
rather than their clients for services
rendered. The advantage of this type
of arrangement is that it provides
individuals with a choice of who they
wish to have represent them. While
we do not have this degree of choice

in the U.S., our cost, on & per case
basis, is substantially less.
Experience with the mixed

approach has been positive, with a lit-
tle over half of the clients selecting
staff counsel with the balance choos-
ing a private attorney. The choice
seems tied to the type of issue
involved. People who have problems
with government agencies such as
welfare departments, or those
involved in landlord-tenant disputes
tend to take those matters to the
salaried staff attorney whereas indi-

.t




viduals with problems of a more per-
sonal nature, such as domestic rela-
tions, are more likely to seek out a
private attorney. The perceived exper-
tise of the staff attorneys in some
areas that we might characterize as
classic poverty law probably plays a
role in the choices people make.

Another feature worth pointing out
in the Swedish system, and, to a lesser
extent, the English, is that the pro-
gram extends to the middle class by
providing a partial subsidy to individ-
uals on a progressive or sliding scale
basis based on income. When the
Swedish program started, it provided
at least a partial subsidy for roughly
80% of the population. This again is
something we might look at in terms
of improving access of the middle
class to the legal system.

While we are on the subject of how
legal services are delivered in other
countries, it might be of interest to
look at the former Soviet Union.
Lawyers belonged to a collective,
much as would farmers or factory
workers. and the collective received
money from clients who could pay.
That money would then be shared by
the members of the collective. Those
who couldn’t pay were also provided
representation, as the income from
clients who could pay was supposed
to offset the cost of representing those
who couldn’t—at least in theory. In
principle, then, the issue of whether
someone could pay was irrelevant in

. that if one lawyer was representing a

client who couldn’t afford to pay,
there was likely a lawyer down the
hall representing someone who could,
and that payment was then shared by
all the lawyers in the collective. That
was how the system was supposed to
work. How well it worked in practice
is obviously another issue.

UPDATE: Last year, the Consortium for
the National Equal Justice Library
announced plans to establish the
National Equal Justice Library, a
unique facility which will document the
history of efforts to provide equal access
to justice. The library will also serve as
a catalyst for the development of LRE

‘lll.” "
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curricula highlighting the vital role of
the civil legal aid and criminal indigent
defense movements in promoting equal
justice. How did the concept for such a
library evolve and how will it aid law-
related educators in promoting
increased student understanding about
equal justice?

The idea originated with a small
group from the board of the National
Legal Aid and Defender Association
who saw a need to preserve the histo-
ry of both the criminal indigent
defense movement and the civil legal
aid movement, and in particular, the
private papers and other documents
that are central to their histories. We
were haunted by what had happened
to the papers of Clara Shortridge
Foltz, who was the first woman
lawyer in California, but more impor-
tantly is considered to be “the mother
of the public defender movement.”
She drafted the first public defender
act, lobbied for it and got it passed,
and then went to a number of other
states to promote similar legislation.
When she died, her heirs simply
threw away her papers and so we lost
an invaluable historical collection. We
were concerned that the same thing
might happen again, particularly with
regard to those who have been
involved with some of the landmark
events of the past 30-odd years, such
as Gideon, followed a host of other
major developments, such as the cre-
ation of the Office of Economic
Opportunity Legal Services Program
on the civil side, as well as the Crimi-
nal Justice Act, which provided public
defenders in the federal courts. Most
of the other public defender programs
and criminal defense programs for
poor people around the country were
also created at about the same time, in
roughly a two to three year period.
We were fearful that much of this
important material might be lost as
people either died, changed jobs or
for whatever reason. This was really
the initial rationale, and as we gave
the matter more thought we realized
that there was really a much broader
need, that is, to create a library that
would have not only these invaluable
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private papers but everything else that
has been written about efforts to bring
about equal justice for poor people,
including articles, Congressional
hearings, studies, and so forth.

We also recognized the need to
provide a resource for those who are
trying to build a better future,
whether it be a bar association com-
mittee looking for ways to design a
program for their communities or
possibly people from other nations,
such as the emerging nations of East-
ern Europe, who are looking for ways
to foster justice. Another major goal is
to make the general public more
aware of what has been happening in
this area of the law, to take this
knowledge and history beyond the
legal profession and the judiciary. We
asked “How can we let the general
public know about what has been
done and what still remains to be
done to realize the goal as set fortl in
the Constitution to establish justice
and provide due process for all citi-
zens?” The library is our effort to help
answer this question.

UPTATE: Taking a long view of the
struggle for justice in this country, and
weighing the challenges we face in an
increasingly diverse (and often increas-
ingly intolerant) society, how do you see
efforts to advance equal justice for all
evolving in 21st century America?

In one sense, increasing diversity
makes it more important to make the
central organs of government accessi-
ble to all people on an equal basis.
This is especially true with regard to
the courts, where people meet, con-
front each other and resolve their dis-
putes. If we fail to provide this
accessibility, confidence in govern-
ment will be lost along with allegiance
to it, and what may well happen is
that the very diversity that could so
enrich our society will be the diversity
that tears it apart. This increasing
diversity in our society makes it all
the more critical that we find ways to
provide truly equal access to the jus-
tice system to all people, regardless of
their economic standing.
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Teaching Strategy

The Right
to Counsel:
An Historical

Overview
Wilkiam £, Priest

Procedure
Step One

To focus student thinking, ask where the
right to representation by an attorney
appears in the Bill of Rights. After allow-
ing them to answer, instruct each stu-
dent to examine the Bill of Rights to find
the specific passage within the Sixth
Amendment where this right is spelled
out.

In all criminal prosecutions, the
accused shall enjoy the right to a
speedy and public trial, by an impar-
tial jury of the state and district
wherein the crime shall have been
committed, which district shall have
been previously ascertained by law,
and to be informed of the nature and
cause of the accusation; to be con-
fronted with the witnesses against
him; to have compulsory process for
obtaining witnesses in his favor, and
to have the assistance of counsel for
his defence. (emphasis added)

Ask students why this right was con-
sidered so important that it needed to be
included in the Bill of Rights. (Asking
students to write freely for five minutes
on this topic might help focus their
thoughts before beginning general
classroom discussion.) A second ques-
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As is demonstrated by the inclusion of the “right to counsel” within the Bill of Rights,
this right is regarded as a fundamental liberty essential to a free society. Yet the Sixth
Amendment, within which this right is contained, provoked little discussion or debate
at the time of its passage. Subsequently, this right evolved gradually at the national
level and was applied unevenly at the state level. Only during the last thirty years has
this right to counsel been interpreted in a broad, consistent manner. This recent
series of changes occurred because of several landmark United States Supreme
Court decisions, for example, Gideon, Miranda, and others. Today, however, these
decisions are being challenged and subjected to close scrutiny as pressures increase
to make the criminal justice system more effective.

This lesson suggests several ways to introduce students to the meaning of the
right to counsel. By exploring the historical development of this right, students
should gain a greater understanding of the Sixth Amendment, the Bill of Rights as a
whole, and the evolutionary nature of justice under our constitutional system. To
accomplish these goals, several steps are outlined below. Some of the ideas con-
tained may best apply to United States history classes, some to American govern-
ment courses, and others to contemporary issues or law-related education curricula,

tion to further spark thinking, writing,
and/or discussion, or to use as a follow-
up to this free writing, would be: “Is it
possible for a person to have a ‘fair trial’
and enjoy the due process of law guar-
anteed in the Fifth, Sixth, and Fourteenth
Amendments without the assistance of
an attorney?”

Discuss student responses to these
questions. Be certain that they recognize
that the Constitution says “in ali criminal
prosecutions” and originally applied
only to cases in federal courts.

Step Two
To reconcile these two viewpoints, pro-
vide an historical overview of the evolu-
tion of the right to counsel from its
original interpretation to its current con-
struction. (In a United States history
class, this may well be an appropriate
opportunity to begin a study of the evo-
lutionary nature of the Constitution.)
During colonial times, defendants’
right to counsel varied from place to
place. In England those accused of
minor offenses (e.g., libel, perjury, bat-
tery, etc.) were accorded the right to
counsel while those accused of criminal
offenses other than treason were not.
During the early national period, only a
few states—perhaps only New Jersey
and Connecticut-—accorded the full
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right to counsel even if the accused was
unable to pay for it. At the national level,
although James Madison secured the
inclusion of this right within the Bill of
Rights readily enough, the absence of
detailed debate or discussion casts
doubt on the true significance of the
right to counsel at that time. Clearly, the
right to counsel was often interpreted
simply as the right to retain counsel if
you could afford one—and then only in
criminal cases. Over time, judges in fed-
eral courts seemingly liberalized this
interpretation and provided for the
appointment of counsel in the absence
of the ability to pay. Then, in the 1942
decision in Betts v. Brady, the Supreme
Court recognized “special circum-
stances” in some state-level criminal
cases where the accused might suffer
infringement of due process rights with-
out “assistance of counsel,” and there-
fore the right to counsel had to be
extended to those defendants under the
Fourteenth Amendment. Those special
circumstances might include “illiteracy,
ignorance, youth, or mental illness, the
complexity of the charge against him or
the conduct of the prosecutor or judge
at the trial.” However, not until 1963,

William G. Priest teaches at Rock Bridge
Senior High School in Columbia, MO.
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when Clarence Earl Gideon petitioned
the Supreme Court for review of his
request for a writ of habeas corpus free-
ing him from his Florida prison cell, did
a dramatic transformation in the consti-
tutional interpretation of right to counsel
take place.

The Gideon v. Wainwright case is the
subject of an excellent book entitled
Gideon’s Trumpet, by Anthony Lewis,
and a film of the same name. Either
would be an excellent vehicle for infro-
ducing students to the workings of the
Supreme Court, the evolutionary nature
of our individual rights, and the intrica-
cies of our legal system. The fiim is
available on videocassette and can be
viewed in approximately two hours. Two
central questions to ask students after
viewing the film or reading the book are:

1. Why did the Supreme Gourt decide
to reverse existing precedent and
extend the right of counsel to defen-
dants in state-level trials without
regard to “special circumstances”?

2. Was the right to counsel essential to
ensure a fair trial and due process for
Clarence Earl Gideon?

$top Thres (optional)

This activity is particularly useful in a
government or law-related education
class and focuses on a current issue
involving possible infringement of the
right to counsel. Virtually every state
employs some form of “implied con-
sent” doctrine for prosecution of driving
while intoxicated (DWI) offenses. Obtain
the text of your state’s law(s) regarding
DWI or “abuse and lose,” and provide
copies to students. Point out the provi-
sions regarding refusal to submit to a
sobriety test, which is usually done by
means of a breathalizer. States have
generally adopted the theory that accep-
tance of a driver’s license entails certain
responsibilities to which every driver
has automatically given his or her
implied consent. Among these responsi-
bilities is submitting to » sobriety test
when requested by a law enforcement
officer. In most instances a time lag or
waiting period no longer occurs
between the time a suspect is stopped
and is requested to take the test. This is

BEST COPY AVAILABLE

intended to prevent the decrease of the
alcohol content in the bloodstream
before the actual test. States have
adopted this approach through practical
necessity in an attempt to combat this
escalating problem. However, this
action has eficited numerous challenges
to the doctrine of implied consent and
the laws based thereon. Constitutional
objections include violation of Fifth
Amendment protection from self-incrim-
ination (either through refusal to submit,
thereby tacitly admitting guilt, or
through having the resuits of the
breathalizer obtained from your own
body proving your own guilt) to depriva-
tion of the right to consult counsel
before making the decision to submit or
refuse the test.

This is a classic instance of the gen-
eral welfare rights of the community to
be protected from drunk drivers con-
flicting with the rights of an individual
driver. After familiarizing the class with
these facts, divide the students into
groups of three to five and challenge
them to develop a workable solution to
this constitutional dilemma. Each group
must submit a solution that the entire
group can accept, whether it reconciles
both sets of rights or seeks to protect
the rights of the individual over the
group or vice versa,

After solutions have been developed
by the groups, convene a mock session
of the state legislature to discuss each
proposed “bill” to amend, replace, or
uphold existing statutes pertaining to
implied consent and corollary issues. If
possible, invite a member of your state
legislature to preside over your mock
session and have him ar her discuss the
relative merits of the student proposals.

June 1985; pp.;_1957-63

Bums, _Philip T “Dr_ivlng wnne-
intoxicated-and: the Right to Coun-

g 4 TMC&M!I‘IWCOH-

sent,” The Tmxas: Law:Review, Vol.
58, No, 5 Mly1m'm93541

Hil, Katherine; mmmm-

- sus Implied-Conagnt,”: ﬂnJohn
- Marghell Law Rewew, Yol. 15,

2 Spding 1982.pp. 40207, .

 Lawis, Anthony, Gideon's Trumpet
* (Now Yorc Vintage Books, 1964)

Rcmw Cmrlu, ﬂn m of the
Land: The: Evolation of Our. Legal
Systen (New' York SImon and
Schustor 19&)

Hon't asampling.

Fall 1987.

2, Spring, 1960.

mmmmmmmmmmmm

*Drink, Orank, Drunk," JamuP MVol 10 No ZW‘H”
Fodorwsutonehﬂom SSMMLM mm Vo!.ﬁ No 3,

“Wheels,” Walter M. m:muumvas No.3, rmm .
MMMCMWMMMNT Patricia McGuire. Vol 4, No. )

10

UPOATE 00 LAR-DELATED EROCATION

1




ﬁ Justice for ALL for Justice

Kids Learn Ahout Justice by Mediating
the Disputes of Other Kids

student mediator program
trains kids to become media-
tors and help other kids
resolve disputes peacefully. The train-
ing takes 17 to 20 hours and lasts a
lifetime. At our school, it tumns gladia-
«ors into mediators, lowers the risk for
at-risk students, and brings out latent
leadership ability in others. It decreas-
es fights, hostility, suspensions, and
office referrals. Thanks to the pro-
gram, fear and stress are being
replaced by friendship and trust. It is
cooperative education at its best.
Want more benefits? The program
turns negative leaders into positive
role models, teaches proble.n-solving
and decision-making, and empowers
students—often for the first time—to
solve their own disputes. It also elimi-
nates the need for adult intervention.
The mediators’ self-esteem
improves as they perform a valuable
service for their classmates and their
school. Their grades go up and they
walk taller. As disputants go through
the mediation process, their self-
esteem also improves because they
have been empowered to shape their
own destinies. They must brainstorm
their own solutions to the problems
and sign agreements to live up to their
promises. Because the solutions are
their own, the overwhelming number
of resolutions “hold” and disputants
learn that in a mediation everybody
wins and nobody loses.
Judge Dennis J. Flynn of Racine
has written that “this is one of the
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It's a deal! Burying the hatchet after a student mediation.

most positive ideas to help youth that

I have ever come across.”
The program has produced these

success stories:

¢ During her 6th grade year, Latonya
was a frequent runaway, a street
fighter who once brought a butch-
er knife to school, for which she
was suspended. She had frequently
been a disputant and had gone
through several mediations when
she expressed the desire to become
a mediator. Her reason: “I've been
in a lot of trouble myself and could
help others.” Latonya was trained
as a mediator in 7th grade and not
only was an excelleat mediator,
she'd actuali; drag fighters off the
streets and into the school to be
mediated.
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+ laurie completed mediator train-
ing but somehow never felt com-
fortable in the mediator role.
Instead, she wrote P.A. announce-
ments publicizing the mediator
program and took care of schedul-
ing mediations and routing pass
slips to the mediators and dis-
putants so they could all meet dur-
ing study center for the mediation.
When Laurie moved into another
middle school's attendance area
and found that her new school had
no mediation prograni, she cain-

Suzanne Miller is Assistant Principal
of Gifford Elementary School in
Racine, Wisconsin, and an instructor at
the Graduate School of Carthage Col-
lege in Kenosha, Wisconsin.
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paigned until that school started a
program.

LaMont was a big, quiet, shy boy of
color who conducted the first mid-
dle school mediation in the United
States and became a highly suc-
cessful and popular mediator.
LaMont’s grades improved after he
became a mediator. He developed a
great deal of poise and confidence
and became involved in many oth-
er school activities. LaMont infor-
mally mediated disputes in the
halls of the school and in the

streets where he lived. He became
the person to call when there was
trouble in the neighborhood.
When he graduates from high
school, LaMont wants to become a
lawyer.

Sonya “fell through the cracks”
before she became a mediator. She
was a foster child who had lived in
many homes and whose grades
hovered between D's and F's. After
she became a mediator, her sense
of self-worth grew until Sonya
became an honor roll student.

" For Law Bay or Any Bay

Law Day is one of the best times of the year to attract outside experts to the
classroom, but the suggestions listed here apply to any time in the school
year. Schools can use community people to explore the general benefits of
mediation and other forms of alternative dispute resolution at many junc-
tures of the curriculum. And they can harness these same experts to help
them think about programs of school-based mediation on Law Day or any
day. '

Here are some sources through which teachers can find mediation
experts in their community:

1. Mediation Centers.-Also called “dispute resolution centers,” “neighbor-
hood justice centers,” and otheér names, these centers are often listed under
“Mediation Services™ or “Arbitration Services™ in the yellow pages. All of
them have professionals well versed in the theory and practice of peaceful
resolution of disputes; some have specific experience with school-hased
programs.

2. Bar Associations. Every. state has a bar association, usuzlly located in the
state capital; local bar associations are usually in the county seat—because
that's where the courthouse is. Many associations have committees on
alternative dispute resolution, and could provide speakers and other
resources.

3. The Courts. Many judges are familiar with mediation and arbitration
programs because these programs are often used to relieve court conges-
tion and speed the settlement of disputes. Call the clerk of your local court
for more information. '

4. LRE Programs. Many state and local law-related education programs
around the country have curricula and resources on mediation and arbitra-
tion. If you don’t know of a program in your area, The ABA’s National LRE
Clearinghouse might be able to help. Contact them at 541 N. Fairbanks
" Court, 15th Floor, Chicago, IL 60611-3314; telephone (312) 988-6386.

And, of course, many schools have siready embarked on school-based
mediation programs. Write NAME, UMASS, Amherst, MA, 01003 (tele-
phone (413) 545-2462) for a complete list.
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Unfortunately, Sonya became preg-
nant before she could graduate
from school. But once a mediator
always a mediator. When Sonya
was in the hospital to deliver her
baby, she mediated a dispute
between a couple having a serious
disagreement.

* Rachel had a stepfather who fre-
quently kicked her out of the
house at the climax of heated argu-
ments. After she became a media-
tor, she handled herself and her
stepfather so differently that she
was never kicked out of the house
again.

While not all the success stories
are as dramatic, mediators will clearly
never quite be the same again. And
while warring students may not
become angels, they will always know
that there is a way to solve their prob-
lems peacefully. At a time when
human survival depends on finding
alternatives to violence for resolving
differences, there is no more com-
pelling mission for educators.

In the 1960's and 1970's, religious and
peace activists began to understand
the importance of teaching conflict-
resolution skills to young children. At
about the same time, teachers began
incorporating dispute-resolution
lessons into their curricula, but their
efforts were unorganized and isolated.
In 1981, Educators for Social Respon-
sibility (ESR) organized these inde-
pendent activities into a national
association. Their central question—
“How can students learn alternative
ways of dealing with conflict?”—was
precisely the question peace educators
had addressed for years.

While educators were developing
conflict-resolution curricula, neigh-
borhood justice centers were sprout-
ing all over the United States. In order
to establish a more responsive and
accessible justice system, these cen-
ters offered mediation services for
interpersonal and community dis-
putes. Volunteer mediators were

FPOATE 00 LAR-SELATES EROCATIOR )




National Association of Mediation in Education. UMASS, Amherst, MA,
01003; telephone (413) 545-2462. Major umbrella organization for schoo}
programs, has lists of programs, many helpful publications.

Conflict Resolution Resources for Schools and Youth, Community Board
Program, Inc., 149 Ninth Street, San Francisco, CA 94103; telephone (415)
552-1250. One of the first school-based mediation programs, has curricula
that would be useful for other schools.

Street Law Mediation, Cleveland-Marshall College of Law, Cleveland State
University, 1801 Euclid Avenuz, Cleveland, OH 44115; telephone (216)
687-2352. Another local program with very useful curricula.

American Bar Association, Standing Committee on Dispute Resolution,
1800 M Street, NW, Washington, DC 20036; telephone (202) 331-2258.
An excellent source of information about all kinds of programs around the
country, including those based in schools; has many publications, inciud-

ing packet of information for schools, directory of programs.

Society for Professionals in Dispute Resolution (SPDR), 815 15th St., NW,
STE 530, Washington, DC 20005; telephone (202) 783-7277. A source of
information about mediation and arbitration around the country.

National Institute for Dispute Resolution, 1901 L St., NW, STE 600, Wash-
ington, DC; telephone (202) 466-4764. This research organization is a
good source of information about a wide range of efforts.

trained in nonadversarial dispute-res-
olution skills, and they helped citizens
resolve conflicts without using the
courts. Both the volunteers and pro-
fessionals quickly came to understand
the importance of teaching youngsters
conflict-resolution skills. And so com-
munity mediation programs began
urging local elementary and sec-
ondary schools to initiate student
conflict-resolution programs.

In the summer of 1984, fifty Unit-
ed States educators and community
mediators met for a four-day School
Mediation Institute to discuss starting
couflict-resolution programs in
schools. Because the participants
wanted to maintain a support network
for themselves and others who would
be starting programs, they decided to
form the National Association for
Mediation in Education (NAME).

NAME members are pioneers in an
exciting field. They are transforming
schools from places where conflicts
are handled by traditional means—

suspension, detention, expulsion—
into places where anger and conflict
are accepted as part of life. They are
teaching students at all ages how to
deal with anger constructively, how to
communicate feelings and concerns
without using violence and abusive
language, how to think critically
about alternative solutions, and how
to agree to solutions in which all par-
ties win.

Anatonry of 3 Success:
Problem and Solution

In the Spring of 1985, Gilmore Middle
School staff members re.eived an
invitation from Assistant Principal
Suzanne Miller to meet and discuss
improving the environment at
Gilmore: ways to make it a safer,
more pleasant place to be for
Gilmore’s 6th, 7th and 8th graders
and their teachers.

Almost twenty staff members

responded, brainstorming problems
and possible solutions. They called
their project “Project Safe.”

Some simple suggestions were
made and implemented. For instance,
stairways were made one-way at pass-
ing times to cut down on jostling and
pushing.

The Safe Group felt most often
peace and harmony was disrupted by
disputes between two students which
they are unable to resolve. There was
the “He Said/She Said Syndrcme.”
That's where one student tells anoth-
er, “He said that she said that you're
going to kick his butt after school.”
Within a short time, several people
are involved and upset—and two peo-
ple are ready to fight based on the
rumors spread by others.

Then there were other conflicts
typical of the middle school age
group—name-calling, bumping into
people and causing a fight, two
friends suddenly not getting along
anymore.

All these problems are the result of
people not knowing how to handle
relationships which have gone
amiss—not knowing how to manage
conflicts.

Drawing on the experience of other
cities such as San Francisco and New
York, the Gilmore committee decided
to learn conflict-resolution skills
themselves and then train Gilmore
students to be mediators. The ulti-
mate goal would be to have many stu-
dents, teachers, and parents trained in
conflict resolution and mediation.
Those who were trained would better
be able to handle their own conflicts
and to help others solve their conflicts
before they exploded into fights. The
whole atmosphere of the school could
be improved.

The Steps

Step One was to ally the Gilmore Safe
Group with staff from the Dispute Set-
tlement Center of Racine County.
Professional mediators from the Dis-
pute Settlement Center held eight
two-hour conflict-resolution training
sessions for teachers in the fall of
1985.



Gilmore teachers then trained
twenty-one students to be mediators.
They examined the training manuals
and plans from other places and then
tailored the curriculum for Gilmore
students.

Assemblies were held to explain to
the entire student body that media-
tion was a process in which a third
party helps resolve a dispute in a way
that nobody loses—and everybody
wins. During this assembly, students
presented a skit that illustrated the
successful resolution of a dispute.

Finally, students were encouraged
to apply for the training sessions
which were being offered after school.
More than fifty students applied.
Twenty-one were chosen, with an
effort to make the mix refiect the
racial make-up of the school—and to
include students who had a history of
being involved in conflicts as well as
students who didn’t. We took care not
to overlook students with latent lead-
«rship abilities and fighters. We want-
ed to turn street fighters around.

Students were trained in five after-
. noon sessions and one all-day session.
At the end of the last day of training,
the twenty-one students were give
special “mediator” T-shirts. They
were ready to mediate the conflicts of
other students.

It had been just a year sirce the
Safe committee first met to brainstorm
ways to improve Gilmore’s environ-
ment and make it a safer and more
pleasant place to be.

Ready for Business

The newly trained mediators made
P.A. announcements advertising their
services. Teachers were given forms
and were encouraged to recommend
feuding students for mediation.

Students were encouraged to
request mediation for their own con-
flicts by filling out request forms
available in the counseling office.

The morning of March 13, 1986,
brought some business. LaMont Lang-
ford was called to mediate the first
dispute, one between two boys who
constantly bumped into each other
while changing clothes at adjoining
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gym lockers. As part of the signed res-
olution agreement, the boys asked the
gym teacher to separate their gym
lockers. They agreed not to hassle
each other, and shook hands on the
agreement.

The word started getting around,
and the mediation business picked
up. The mediators had a really good
feeling about themselves and what
they were doing. The students who
had their conflicts mediated liked set-
tling their own problems with the
help of other students rather than
having a teacher or principal step in.

We found that the majority of stu-
dents say they'd rather have a student
mediator handle their disputes than a
teacher, counselor, or principal
because: “It’s easier to talk to someone
your own age,” “Another student
understands,” “Other students have
had similar problems,” “Students
don't ‘bust’ you!”

The Resulis

By March 15, 1988, two years after
the program began, more than fifty
student mediators had been trained,
more than 500 mediations had taken
place, and the effects of Gilmore's
peacemaker program had been far-
reaching. In the community, an elder-
ly lady said, “Whenever we have
trouble in the neighborhood, we call
for one of your mediators.” Other
mediators are also called on in their
homes, churches, and neighborhoods
to help resolve conflicts.

At a public meeting in which con-
flict resolution was being discussed,
one person said, “They must have one
of those conflict resolution programs
at Gilmore. 1 used to substitute there
and stopped because there was so
much arguing and fighting. I substi-
tuted there again this year and it is so
different. Instead of fighting, kids are
talking about contracts and media-
tion...”

Having what was probably the first
middle school mediator program in
the United States, and certainly the
first student mediators of any age in
Wisconsin, turned out to be like hav-
ing a wonderful tiger by the tail
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The Gilmore program has contin-
ued, and extended to help train stu-
dent mediators from other schools in
the area. Mitchell Middle School
joined the program, as did Mitchell
Elementary School in the fall of 1988.
This process has been repeated in
several Racine elementary, middle
and high schools. By the beginning of
the 1992-93 scheol year, there was
such a demand for training that it
became more practical to train teach-
ers, counselors and administrators

" who, in turn, would train their own

students.

Froin the modest Gilmore start in
March of 1986, programs have
sprouted throughout Wisconsin, Min-
nesota and Illinois.

How to Do It

The preceding history of student
mediation programs in the Racine
area illustrates how one district did t.
Not necessarily the best way, but &
very common way.

Teachers in my college class, Con-
flict Resolution for Educators, fre-
quently ask, “Can a program start with
just one teacher?” The answer is “Yes,
of course.” Historically, most pro-
grams do start with one person and
one small group of students. The idea
is so successful that others become
interested and the idea spreads.

There are many other models. One
from Champaign/Urbana, Illinois, is
easy and practical. It could be
described as the many-to-many more
in contrast to the Racine one-to-many
model. This school district held a
two-day workshop for teachers and
administrators, staffed by mediators
and educators trained in mediation.
From this seminar came visits by Illi-
nois educators to Racine to see stu-
dent mediator programs in action
before starting their own programs.

‘Whatever the model, wherever the
program, we believe that a peacemak-
er program serves as a school-wide
discipline program that empowers
students to regulate their own behav-
ior rather than being controlled and
policed by adult authorities.

Whether a program starts with one
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teacher in oue school or, better, with
district-wide commitment, the first
ingredient is a spark of interest in
starting a student mediator program.
One person or a group of people can
have that interest. But then what?

1. Join NAME, the National Association
for Mediation in Education (see
Resources box). Order publication list
and membership directory.

2. Contact a professional mediator.
NAME is a resource. Colleges often
have courses in mediation. The local
bar association is another resource.

3. Publicize the concept of student medi-
ation in assemblies, newsletters, and
over the school P.A. so interested stu-
dents, teachers and parents can get
involved.

4. Form an advisory council of teach-
ers, counselors, administrators, par-
ents and students to form policies and
make decisions.

5. Decide on adults to be trained and
involved.

6. Engage a professional mediator to
train teachers and staff. This will take
approximately twenty hours. Often
credit can be arranged through a local
college. NAME has a directory of
mediators who will present training
institutes around the country. Train-
ing can take place on weekends or on
school days if substitute teachers can
be provided.

7. Purchase or write a curriculum for
training students.

8. Advertise for student trainees and
have each fill out an application form
which includes the following ques-
tions:
A. Why do you want to be a media-
tor?
B. How do you think student medi-
ators will be helpful to this school?
C. When you disagree with some-
one, how do you usually resolve
the dispute?
D. In what ways have you shown
leadership?
Include a contract for students to
sign agreeing to attend all training
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sessions and a paragraph asking for
parent permission. It is also a good
idea to devote a section for a teacher
to recommend the student for media-
tor training.

9. Select the trainees. This is the most
difficult part of the whole process
because it's subjective and unscientif-
ic. Get the advisory commitiee
involved in the selection process.

In a school of 1,000 a good num-
ber of mediators to train is twenty-
one. (Numbers divisible by three
make for good role-playing.) You
might want six or twelve. Some
schools have trained a whole room of
students, knowing all will benefit
from the training but not all will want
to be active mediators.

Whom do you select? Select a
group that reflects the racial and eth-
nic makeup of your school. Balance
males with females and honor roli
kids with average students and street-
wise negative leaders. Often the
biggest “troublemakers” turn out to
be the most effective mediators. A
good question to ask as you select
trainees is, “Who will benefit the most
from being a mediator?”

10. Train the student mediators. Set
aside seventeen to twenty hours for
mediator training. After school usual-
ly works better, with late or activity
busses governing the length of each
session. If your district has summer
school, the ideal way to train students
is to offer conflict resolution as a sum-
mer class.

Set a limit of absences students can
have and still continue the training.
Since twenty hours is not really
enough time for training as it is, two
absences should be the maximum
number allowed.

Training should end with a longer
session in which professional or
trained adult mediators critique the
trainees as they role play mediations.

At the end of training, mediators
can be awvarded certificates, arm
bands, badges or T-shirts identifying
them as mediators.

11. Start the program. Publicize the
start of the progra:n in the newspaper,
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in newsletters, in assemblies and over
the P.A.

Distribute forms to teachers, par-
ents, bus drivers and students which
can be used to request or recommend
a mediation. (The bulk of mediations
are requested by the disputants them-
selves.)

Decide whether mediators will
work solo or in teams of two. The
team approach has worked out very
well in many school districts.

Decide where and when mediators
will be held and which adult will be
nearby during mediations.

Create a duty roster, putting two or
more mediators “on duty” each day
during each mediation time, which
can be recess, lunch, or during study
centers or home room periods.

12. Keep the program going. On daily
P.A. announcements, thank by name
the mediators who conducted media-
tions that day, and remind the stu-
dents that they can request
mediations for their disputes.

Hold monthly meetings with the
mediators to discuss problems,
strengths, questions. Provide some in-
service at each meeting. Remember a
mediator is never “done.”

Each year, train a few new media-
tors with “old” mediators assisting.
Give frequent reports to staff, parents
and community through press releas-
es sent to bulletins and newspapers.

At award ceremonies, give media-
tors some sort of certificate or other
form of recognition.

The Gilmore program started and
operated for several years without any
money. Later, a mediation program
was written into the Gilmore and
Mitchell budgets for approximately
$300 because the program meets the
needs of both at-risk students and the
students who are gifted and talented
in the area of leadership.

Urbana Junior High School in 1lli-
nois got local businesses to under-
write their brochures and other
printed materials.

In some areas, programs are fund-
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ed by the local bar association, service
clubs, the county or city, the school
district, foundation grants, or a com-
bination of some of the above.

Business-school partnerships are
growing throughout the country, and
there is the possibility for a business
partner to join the school in a joint
venture: starting a student mediator
program.

Educators who are involved with stu-
dent mediation programs feel they are
the most beneficial programs they've
ever been associated with: they have
many positives and almost no nega-
tives. These educators realize that the
programs are teaching life skills which
will serve all the students all their
lives. They're aware that this is indeed
law-related education; certainly life-
related!

With all their variety, school-based
conflict-resolution programs share a
common goal: to show young people
that they have many choices, besides
passivity or aggression, for dealing
with conflict and to give them the
skills to make those choices real in
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their own lives.

The beauty is that the student
mediators, even third and fourth
grade mediators, will tell you without

being taught and without prompting,
that there can’t be world peace until
there’s one-to-one peace right in their

own school and neighborhood.
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m Justice for ALL for Justice

"“You Be the Judge” Teacher's Guide

his year's Student Update
includes a student-written fea-
ture entitled “You Be the
Judge.” It covers four different fact sit-
uations and raises issues of the rights
and responsibilities of teachers and
students.
Here is a discussion of the issues
raised by each case.

Gase # 1: bress Codes and
Gang Violence

In general, schools have the right to
restrict what students wear to prevent
disruption and increase the safety of
the school. At the same time, many
schools have no dress code, and stu-
dents in these schools have the right
to dress as they please.

Courts have been split over
whether this (and choice of hair style)
is a constitutional right. The Tinker
case (Tinker v. Des Moines Independent
School District, 393 U. S. 503 (1969),
established the right of students to
wear armbands as a political protest,
but dress regulations don't often have
this obvious dimension of infringing
on constitutionally protected speech.
As to the constitutionally protected
right of association, that too is
strongest where it is most directly
related to expressing ideas in the
political sphere. Any school might
have difficulty banning the Student
Democrats or “Youth for Perot.” But
is membership in a gang worthy of
the same degree of protection?

In a conflict between the school
and a student, much would depend
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on the specific facts of the case. In this
hypothetical, the school would seem
to have a legitimate reason to be con-
cerned about gang violence and the
safety of its students. However, is the
Raider jacket a sign of gang member-
ship? Is the earring gang related? Is
there evidence that the student in
question is a gang member? Are there
other ways to limit the impact of
gangs on the school that don't inter-
fere with rights that may be constitu-
tionally protected?

If the student in question can't
afford another jacket, he probably
would have an uphill fight to con-
vince a court that he was losing his
undoubted right to a free public edu-
cation. Courts in many states have
held that schools can legitimately
charge for textbooks and other school
supplies, even though the state consti-
tution provides for free public educa-
tion.

Could the school bar a teacher
from wearing a Raiders jacket and an
earring? Probably. Like students,
teachers have a right to express their
ideas in school, including wearing
armbands. But when it comes simply
to dress codes for teachers that don't
have a political dimension, courts
have usually deferred to school
authorities.

Casa # 2: Locker Search

Generally school officials have the
right to search students and their
lockers without having to first secure
a search warrant. The Supreme Court
case of New Jersey v. T. L. O., 105 5.Ct
733 (1985), held that searches are
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permissible “when there are reason-
able grounds for suspecting that the
search will turn up evidence that the
student has violated or is violating the
law or the rules of the school” and the
search is not more intrusive than nec-
essary to find the specific thing the
school officials are searching for.
However, this rule applies to searches
of particular students reasonably sus-
pected of a crime. A random search,
such as the one here, would seeming-
ly be overbroad and violate the Fourth
Amendment.

If the search were lawful—i.e., the
student had consented to it, the
school official had reasonable grounds
for suspicion, etc.—and the search
turned up something else incriminat-
ing, that evidence would probably be
admissible. (In T.L.O., the assistant
principal originally searched the stu-
dent's purse for cigarettes; he found
them, and, continuing the search, also
found marijuana.)

As for locker searches, generally
courts give schools more latitude
there—because they are school prop-
erty and because searching them is
less invasive of privacy than searching
the student’s person. Sometimes
schools make it clear beforehand that
lockers are subject to search. If there
was a threat of a bomb, authorities_
would presumably have the right to ~
search all lockers to find the danger-
ous device and disarm it. The justifi-
cation here is public safety, not an
attempt to discover the perpetrator of
a crime.

There isn't much case law on
teacher’s Fourth Amendment rights
vis-a-vis school searches. It is always
safest to first secure a warrant, but a
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warrantless search of a locker might
be approved if it could be shown that
the teacher had no expectation of pri-
vacy there (i.e., the school made it
clear in advance that teachers’ lockers
were subject to search, the teachers
knew that school authorities also had
keys, etc.)

Case #3: HIV and the
Feurtoonth Amensiment

In this hypothetical, an HIV-positive
student is asked not to take part in
gym out of concern for the safety of

other students. He is given the chance
to become a gym aid and receive credit
for the course. Are his rights violated?
This is a new and evolving area,
and hard-and-fast answers aren't pos-
sible. In general, equal protection of
the law doesn’t mean that the law
treats every single person exactly the
same; it generally means that the dis-
tinctions drawn by the law (or, as
here, by school authorities) be reason-
able and rationally related to a public
purpose. The solution proposed by
the school has a better chance of pass-
ing constitutional muster because (1)
there is a risk, however small, of
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transmitting a fatal infection if the
student continues to play and (2) the
student’s education is not disadvan-
taged (he still gets credit for the
course).

The same considerations might
apply to any class in which students
might cut themselves (cooking,
shop). 1t would be far harder for the
school to make the case for a social
studies or English class.

As for the teacher, his chances of
hanging on to his job are good.
Courts are reluctant to interfere with
someone’s livelihood if a compromise
can be found which preserves the job
and minimizes the risk. Since there
wouid be virtually no danger unless
the teacher played contact sports with
the kids, an easy comprcmise would
simply keep him on the sidelines.

A very similar issue was decided by
the U.S. Supreme Court in School
Board of Nassau County, Florida v.
Arline, 481 U.S. 1024 (1987). That
case involved a school teacher who
was fired from her job solely because
of her susceptibility to tuberculosis.
The Court held that the teacher
infected with tuberculosis was a
“handicapped individual” within the
meaning of the Rehabilitation Act of
1973. That Act prohibits federally
funded state programs from discrimi-
nating against handicapped individu-
als solely by reason of the handicap.

Case #4: e IX
Discrimination?

In this hypothetical it is clear that
Am;’s rights are being violated. The
school is making a number of
assumptions which put girls at a dis-
advantage: that boys have afterschool
jobs and have to practice first, that
girls teams aren’t good, that the
chance of the boys’ team repeating as
state champion is more important
than the girls’ practice schedule. Title
IX prohibits just this sort of gender
discrimination. It would seem possi-
ble to create a practice schedule that is
fair to everyone, so the issue of
“whose rights are more important”
wouldn’t have to be raised.
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5LA Justice for ALL o Justice

First Amendment Gases Top Gourt Term

Charigs . Wikiams andl Nobert $. Peck

aw and justice, unfortunately,

are not necessarily one and the
#l same. And the promise of “jus-
tice for all” has been an elusive goal
throughout American history.

Yet “Equal Justice Under Law” is
proudly carved -over the ~ntrance to
the Supreme Court, a constant
reminder of the great promise of
American institutions. Here is a sam-
pling of the issues and arguments in
some of the more important cases that
the Supreme Court has already heard
but not yet decided.

Although the Court will hear oral
arguments in the last of its 1992-93
cases on April 26, it will still be issu-
ing decisions in late June.

First Amendment
HATE CRIMES

Wisconsin v. Mitchell
(No. 92-515)
Argument Date: April 21, 1993

In this case, the Supreme Court
squarely faces the constitutionality of
imposing higher penalties for discrim-
inatory criminal conduct. This is an
issur.: left unanswered by its decisions
las¢ term in R.A.V. v. St. Paul, 112
S.Cr. 2538 (1992), the cross-burning
case, znd Dawson v. Delaware, 112
S.Ct. 1093 (1992), a case involving
whether a defendant’s hate-group
membership was material to his capi-
tal sentence.

Nineteen-year-old Todd Mitchell
was part of a group of black men and
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boys discussing a beating in the movie
“Mississippi Burning,” when he said,
“Do you all feei hyped up to move on
some white people?” Soon, a 14-year-
old white boy walked by on the other
side of the street. At Mitchell’s urging,
the group beat the boy severely, steal-
ing his sneakers and causing extensive
injuries, including possible brain
damage.

Mitchell was charged with and
convicted of theft and felony aggravat-
ed battery. His two-year sentence was
increased to four years after the jury
also found Mitchell liable under a
penalty enhancement law that applies
when the perpetrator “intentionally
selects™ the victim because of his
“race, religion, color, disability, sexual
orientation, national origin or ances-
try.” The Wisconsin Court of Appeals
sustained the conviction and sen-
tence, but the Wisconsin Supreme
Court, by a 5-2 vote, held that the
penalty enhancer unconstitutionally
punished bad thoughts as the motiva-
tion behind the crime and chilled free
speech. 485 N.W. 2d 807 (Wis. 1992).

The state now argues that the Wis-
consin Supreme Court failed to recog-
nize that the legislature has legitimate
reasons for exacting more severe pun-
ishment for conduct that is both a
crime and an act of discrimination.
Among thc compelling interests it
asserts are deterring the increased
incidence of hate crimes, discouraging
retaliatory or copycat crimes, and
responding to the additional emotion-
al harm inflicted on the victim. These
reasons, Wisconsin asserts, are unre-
lated to penalizing beliefs.

The state also contends the chal-
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lenged law operates no differently
than existing civil rights laws in
focusing on discrimination. Moreover,
as in all crimes, Wisconsin states, the
underlying motives are relevant to
proper sentencing and indicate the
defendant’s future dangerousness,
particularly to members of the target-
ed class of victims. The United States
filed a brief supporting the constitu-
tional validity of the hate crimes
statute.

Mitchell asserts that the state
supreme court’s finding that the
statute punished the motive for act-
ing, rather than the underlying act, is
binding on the U.S. Supreme Court.
Thus, he says that the law runs afoul
of the First Amendment by punishing
bigoted or disapproved thoughts and
ideas. Mitchell also claims that none
of the state’s asserted compelling
interests justify content or viewpoint-
specificity and that the state’s interests
can be accomplished in content-neu-
tral fashion, by redrafting the penalty
enhancement law to punish intent to
create terror within a definable com-
munity or intent to inflict serious
emotional or psychological harm. He
also adds that the law is not analogous
to anti-discrimination laws because
they are aimed at disparate treatmeit
rather than bigoted attitudes.

Charles F. Williams is the editor of Pre-
view of U.S. Supreme Court Cases and
Robert S. Peck is the legislative counsel
to the ACLU. These previews are adapt-
ed with permission from the ABA Jour-
nal. They reflect the arguments of the
litigants and not the views of the
authors or their employers.
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Among its several responﬂbllitxs under Amde 111 of the Constitution,
the Supreme Court has appellate jurisdiction to review the judgments of
state and fedetal appellate couns in federal cases. This category encom-
passes mote than just suits involving federal statutes and treaties—it also
covers the many cases filed each year that challenge state laws on the
ground that they conflict with the Constitution or federal law. And the
Court’s appellate jurisdiction extends.beyond federal cases to include
“diversity cases” that typically involve dlspuus between a citizen of one
state and a citizen of another state.

Finally, the Court may also exercise “original jurisdiction” to hear and
try all cases “affecting Ambassadors; other public Ministers and Consuls,
and those in-which a State shall be a Party.”

Obviously, no orie court could possibly hear and decxde all of these
thousands of cases each yéar. Thus, parties seeking to bring their cases
before the Supreme Court normally must file a petition for a “writ of cer-
tiorari” in which they seek to persuade the Court that their case is impor-
tant enough to warrant the Justices' review. While as recently as 1980 the
Court granted certiorari in more than 300 cases, in recent years it has
agreed to hear fewer than 150, and in this term the number is only 115.

Lamb’s Chapel v. Center Moriches
Union Free School District
(No. 91-2024)

Argued Feb. 26, 1993

Lamb’s Chapel, an evangelical
Christian church, sought to make use
of public school facilities in New
York's Center Moriches Union Free
School District for an evening film
series that discussed family issues
from a religious perspective.

Although the school district per-
mitted its facilities to be used for
many civic and community purposes,
the church’s request was denied
because school officials said the films
were church-related.

Lamb’s Chapel filed suit in the U.S.
District Court for the Eastern District
of New York, which granted summary
judgment to Center Moriches School
District on grounds that the school
facilities were a limited public forum
that could exclude religious speech as
a content-neutral restriction. 770 F.
Supp. 91 (E.D.N.Y 1991).

The U.S. Court of Appeals for the
Second Circuit affirmed, adding that
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state education law restricted the use
of public school facilities to non-reli-
gious purposes and that this prohibi-
tion was valid as long as the school
district did not selectively deny
access to certain expressions within
any category of speech eligible to use
the forum. 959 F.2d 381 (2d Cir.
1992).

Before the Supreme Court, Lamb'’s
Chapel asserts that government may
not exclude expression by private par-
ties simply because the speech articu-
lates a religious perspective. Ceding
this power to government would
allow it to engage in unconstitutional
content discrimination that cannot be
justified by any compelling govern-
ment interest.

Instead, Lamb’s Chapel states, a
wrinciple of equal access [or religious
spcakers should be followed. Having
made its facilities available to a wide
variety of social, civic and recreational
activities by numerous and diverse
groups, the school district cannot lim-
it private religious speech when a sec-
tarian group similarly wishes to use a
school auditorium, the church claims.

Center Moriches School District
rsponds that it is not engaged in con-
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tent discrimination against religious
speech because it has opened its facili-
ties only for cultural and educational
activities consistent with school-relat-
ed business and the community’s wel-
fare. This category excludes usage for
the promotion of any private expres-
sions or purposes, of which religious
expression is but one.

Because Lamb’s Chapel stipulated
that the proposed film series was reli-
gious in nature, its application fell
outside the permissible uses of school
facilities, asserts the school district.

Center Moriches claims precedent
for establishing such a limited public
forum, for which restrictions need
only be reasonable and viewpoint
neutral. The district says that the
restrictions at issue in this case meet
that test because they are equally
applicable to a variety of private pur-
poses.

Moreover, viewpoint neutrality is
met by similarly denying access to
anti-religious expression. Thus, the
school district argues that there has
been o denial of any alleged right of
equal access.

Larry Zobrest v.
Catalina Foothills School District
(No. 92-94)

Argued Feb. 24, 1993

In October 1987, James Zobrest,
then 14, was enrolled at the Salpointe
Catholic High School in Tucson, Ari-
zona. His profound deafness qualified
him as a “handicapped person” within
the meaning of the federal Education
of the Handicapped Act, which was
interpreted to require the Catalina
Hills School District, within whose
boundaries he lived, to make a pub-
licly financed sign-language inter-
preter “available” to him. The school
district agreed to provide James with
an interpreter at public expense, but
only at a non-parochial school.

His parents sought an injunction to
compel the school district to provide
James with interpreter services at his
Catholic school, but the U.S. District
Court for the District of Arizona
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granted the school district’s motion
for summary judgment on First
Amendment Establishment Clause
grounds.

The U.S. Court of Appeals for the
Ninth Circuit affirmed, holding that
permitting a government-funded
interpreter to work in a Catholic
school would have a primary effect of
advancing religion by constituting
public aid to a religious institution.
The court added that such an action
also would create, in the eyes of
James’ Catholic schoolmates, a “sym-
bolic union” of church and state. 963
F.2d 1190 (9th Cir. 1992).

The Establishment Clause, the
Zobrests now argue before the Court,
requires that government action have
a primary effect that neither advances
nor inhibits religion.

Here, they argue, the primary effect
of denying funding for an interpreter
solely on the basis of a school’s
Catholic values, while allowing such
funding at a public school, would be
to inhibit James' religion.

In its brief opposing the Zobrests’
petition for certiorari, the school dis-
trict characterized Salpointe Catholic’s
twin goals of advancing religious val-
ues and providing a secular education
as so intertwined that any publicly
paid employee placed into that atmo-
sphere would be facilitating the
school’s religious, as well as educa-
tional, mission.

Accordingly, says the school dis-
trict, an interpreter should fare no
better than the maps, charts, tape
recorders and laboratory equipment
that the Court has previously barred
local governments from providing to
parochial schools on the ground that
these items potentially could be “sub-
verted” to religious purposes.

Church of the Lukumi Babalu Aye,
Inc. v. City of Hialeah
(No. 91-948)
Argued Nov. 4, 1992

In 1990, the Supreme Court ruled
in Employment Division v. Smith, 494
U.S. 872, that although laws that dis-
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criminate against religion must be jus-
tified by a compellu:g state interest,
no such justification is needed in the
case of “neutral, generally applicable
regulatory laws” that have the inci-
dental effect of barring the exercise of
religion. Now, in a case involving a
ban on animal sacrifices in Hialeah,
Fla., the Court has an opportunity to
clarify this controversial First Amend-
ment standard.

Some 50,000-60,000 members of
the Church of the Lukumi Babalu
Aye live in southern Florida, where
they practice an ancient African reli-
gion that came to the Caribbean with
slavery and then was brought to the
United States with Cuban refugees.
This religion, known in America by
its Cuban names of “Santeria” or
“Lukumi,” requires animal sacrifices
for birth, marriage and death rites, as
well as for the cure of the sick and
the initiation of new members and
priests.

When Hialeah adopted four ordi-
nances in 1987 to forbid animal sacri-
fices, the church brought an action for
declaratory judgment, injunctive
relief, and damages. The U.S. District
Court for the Southern District of
Florida (ruling before the Supreme
Court’s decision in Smith) found the
ordinances justified by Hialeah’s com-
pelling interests in regulating the
keeping, killing and disposal of ani-
mals, in minimizing hazards to public
health, and in preventing cruelty to
animals. 723 F.Supp. 1467 (1989).
The Eleventh Circuit affirmed in an
unreported opinion.

Before the Supreme Court, the
church contends that it is only the
killing of animals for religious pur-
poses that is banned—Hialeah per-
mits the killing of animals for
virtually any other purpose, whether
it be for food, sport, or convenience.
Thus, according to the church, the
law is not neutral toward religion and
must be struck down unless justified
by a compelling governmental inter-
est. And here, the church argues,
most of the city's proffered interests
are speculative and unproven, and
none are sufficiently important.

The city, on the other hand, argues
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that its ordinances are neutral and
generally applicable because they ban
animal sacrifice no matter whether
practiced by individuals, religious
groups, non-religious groups, or cults.
Moreover, Hialeah contends, even if
the ordinances are not neutral toward
religion, the district court correctly
identified the city’s compelling inter-
ests in banning animal sacrifices.

Alexander v. United States
(No. 91-1526)
Argued Jan. 12, 1993

Ferris Alexander, owner of a chain
of adult-oriented bookstores, video
stores and theaters, was convicted in
the U.S. District Court for the District
of Minnesota on obscenity charges
stemming from the confiscation of
four magazines and three videotapes
that were offered for sale at his busi-
ness.

A sentence of six years imprison-
ment and an assessment of more than
$200,000 in fines and costs were only
the start of Alexander’s punishment.

RICO (the Racketeer Influenced
and Corrupt Organizations Act) is a
federal law that can also result in con-
victed defendants forfeiting property.
Applying the forfeiture provisions of
the federal RICO statute, 18 U.S.C.
1963, the trial court ordered the
seizure of Alexander's entire chain of
stores and his full inventory, includ-
ing books, magazines and videotapes
that were not obscene.

The U.S. Court of Appeals for the
Eighth Circuit affirmed the conviction
and punishment. 923 F.2d 835
(1991).

Before the Supreme Court, Alexan-
der argues that the forfeiture power
being claimed by the federal govern-
ment amounts to a license to employ
whatever remedies it chooses against
unprotected speech (the obscene
materials), even if the effect is to
impose a classic prior restraint on
protected non-obscene speech.

Alexander submits that the lower
courts should have focused on the
non-obscene speech being restrained
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by the seizure of his entire inventory
rather than on the seven items which
gave tise to the remedy.

Finally, Alexander charges that the
forfeiture of a $25 million business,
and the imposition of $200,000 in
fines and a six-year prison sentence is
grossly disproportionate to the crime
of distributing seven obscene items,
thus violating the Eighth Amend-
ment's prohibition against cruel and
unusual punishment, and excessive
fines.

The United States counters that no
First Amendment principle bars the
imposition of a forfeiture penalty
when the underlying racketeering
activity consists of multiple obscenity
violations.

The government adds that there is
no free-speech right to use obscenity
profits to finance constitutionally pro-
tected speech or to withhold such
protected materials from the seizure
of personal property derived from a
criminal enterprise. The government
notes that the district court found that
all of the forfeited property constitut-
ed racketeering proceeds.

The United States argues that the
expressive material was not seized to
suppress it but because it was an asset
of a racketeering enterprise. The gov-
ermnment points out that Alexander is
free to engage in future expressive
activities unsubsidized by past crimi-
nal conduct.

The government also urges that the
Court find that the forfeiture is not a
disproportionate punishment because
Congress has deemed the offenses
serious and because, even without
RICO, Alexander could have been
sentenced to 60 years in prison and
fined $3 million.

Edenfield v. Fane
(Docket No. 91-1594)
Argued December 7, 1992

In this case, Scott Fane, a CPA who
moved from New Jersey to Florida to
set up his own practice, sought
declaratory and injunctive relief from
a Florida regulation banning CPAs

from engaging in “direct, in-person,
uninvited solicitation” of potential
clients. The district court grantzd
Fane's motion for summary judgment
on First Amendment grounds, and the
Eleventh Circuit affirmed. 945 F.2d
1514 (1991).

Before the Supreme Court, Florida
invokes the Court’s decision in Ohra-
lik v. Ohio State Bar Association, 436
U.5.447 (1978), which upheld state
rules barring attorneys from contact-
ing prospective clients in person or by
telephone. Florida argues that the
Ohralik rationale supports the CPA
regulation in this case: like the Ohio
State Bar, the Florida Accountancy
Board is responsible for regulating
and licensing a “learned profession”
for the good of the public as well as
the profession, and, as in Ohralik,
unsolicited oral sales pitches would be
virtually impossible to regulate.

Fane, on other hand, argues that
Ohralik is inapplicable. There is, he
says, no evidence that CPAs would or
could exercise undue influence over
their potential clients in the manner
of the ambulance-chasing attorney in
Ohralik, and the very nature of a
CPA’s work guarantees that there will
be a paper trail of any irregularities.

Moreover, Fane says, whereas Ohralik
contemplates that all of a state’s
lawyers will operate by the same
solicitation rules, Florida’'s rule is
“under inclusive” because it leaves
non-CPA tax preparers, accountants
and financial consultants free to solic-
it clients orally. Arguing that the state
cannot demonstrate that its regulation
is narrowly tailored to advance its
interest in protecting the public or the
integrity of CPAs, Fane concludes
that its true purpose is to stifle com-
petition.

Florida, however, sees no such vio-
lation of the test for commercial
speech restrictions that was outlined
in Central Hudson v. Public Service
Commission, 447 U.S. 557 (1980), and
it argues that the regulation can also
be upheld as a reasonable time, place
and manner regulation.

COMMERCIAL SPEECH
United States v. Edge Broadcasting
(No. 92-486)

Argument Date: April 21, 1983

Pursuant to 18 U.S.C. Sections
1304 and 1307, only stations located
in lottery states may broadcast lottery

%
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ads. Because North Carolina is not a
lottery stace, WMYK-FM, a North
Carolina radio station located just
over the border from Virginia, cannot
carry ads for the Virginia lottery.
Shortly after acquiring WMYK, Edge
Broadcasting found that the station’s
inability to accept these ads put it ata
competitive disadvantage with the
numerous Virginia-based stations in
its listening area. Naming the United
States and the FCC as defendants,
Edge sued to have the lottery statutes
declared unconstitutional as applied
to WMYK.

The district court ruled that pro-
hibiting WMYK from carrying Vir-
ginia lottery ads did not directly
advance the government’s asserted
interests as required by Central Hud-
son Gas v. Public Service Comm'n., 447
U.S. 557 (1980).The Fourth Circuit
affirmed in an unreported opinion.
732 F.Supp. 633 (E.D.N.C. 1990),
aff'd 956 F.2d 263 (4th Cir.1992)
(Table).

Before the Supreme Court, the
United States relies upon Posadas de
Puerto Rico Assocs. v. Tourism Co., 478
U.S. 328 (1986), for the proposition
that advertising bans are valid so long
as the ads promote an activity that the
government could prohibit altogether.
In any event, the government urges,
sections 1304 and 1307 do directly
advance Congress’s substantial inter-
est in discouraging citizens in non-lot-
tery states from playing state lotteries
while at the same time accommodat-
ing the desire of lottery states to pro-
mote their games. According to the
government, the statutes directly
advance these interests on a national
level, and therefore it need not defend
them on a case-by-case basis.

Edge Broadcasting responds that
Posadas does not excuse the govern-
ment from complying with the Cen-
tral Hudson test and that, under
Central Hudson, the fact that the
statutes may advance congressional
interests in many situations is no
basis for applying them in a situation
where they further no governmental
objectives whatsoever. Here, Edge
argues, although the government'’s
only interest in preventing WMYK
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from broadcasting Virginia lottery
information is to discourage North
Carolinians from playing the game,
92 percent of WMYK's listeners live
in Virginia, and the 8 percent who do
live in North Carolina are already
inundated by the lottery ads being
broadcast by WMYK's Virginia-based
competitors.

Exial Protection
CABLE TY

FCCv. Beach
(No. 92-603)
Argued March 29, 1993

The 1984 U.S. Cable Communica-
tions Policy Act required cable televi-
sion systems to obtain franchises from
local governments.

Exempted from the requirement
were Satellite Master Antenna Televi-
sion (SMATV) systems that serve
commonly owned, controlled or man-
aged buildings and that do not use a
public right-of-way. While cable sys-
tems typically depend on wire inter-
connections, SMATV systems receive
signals through building-mounted
satellite antennae.

Several SMATV companies whose
systems did not qualify for the
exemption challenged it unsuccess-
fully before the Federal Communica-
tions Commission (FCC} on
statutory and equal protection
grounds. The companies contended
that there was no basis to treat sys-
terns that use no public right-of-way
differently because some of the sys-
tems serve commonly owned build-
ings, while others serve buildings that
are separately owned.

The U.S. Court of Appeals for the
District of Columbia Circuit found
merit in the equal protection argu-
ment and remanded the case to the
FCC for the development of a record
to meet rational basis analysis.

When the FCC merely adopted
rationales suggested by Judge Abner
Mikva in a concurring opinion, the
court, with Mikva dissenting, con-
cluded that the justifications were
without foundation and ruled that
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equal protection was violated when
SMATYV systems were treated differ-
ently on the basis of whether the
buildings served were commonly
owned. 965 F.2d 1103 (1992).

Before the Supreme Court, the
FCC defends the franchise exemption
for some SMATV systems by arguing
that the adoption of Mikva's suggested

rationales satisfies rational basis

scrutiny.

The commission notes that numer-
ous precedents have found a rational
basis in plausible, but unverified,
assumptions without evidentiary sup-
port in the record. Classifications
based on such factors as common
ownership, the FCC says, must be
upheld if any facts reasonably may be
conceived to support the classifica-
tion.

Here, the FCC echoes Judge Mikva
in suggesting that the “common own-
ership” requirement serves consumer
interests by constraining system size
and giving the small circle of con-
sumers greater leverage over the prod-
uct supplied.

Respondent-intervenor National
Cable Television Association objects
that upholding the appellate court
decision would create new competi-
tive inequities between traditional
cable systems and SMATV systems
that interconnect independently
owned buildings because franchise
requirements entail additional costs to
the franchisee.

SMATYV operators attacking the
exemption argue that, when a system
does not use a public right-of-way,
there is no rational basis for imposing
local franchising requirements on
some systems but not on others. His-
torically, the operators state, the fed-
eral government has exercised
exclusive authority over interstate
media. Local regulation, such as fran-
chising, has been permitted only
when these medi.. use public rights-
of-way.

Moreover, the SMATV companies
challenge the credibility of the FCC’s
proffered rational bases, stating that a
distinction based on “common owner-
ship” does not necessarily constrain
system size, aid consumers or serve
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any other legitimate government
interest.

Minnesota v. Dickerson
(No. 91-2019)
Argued March 3, 1993

Upon leaving an apartment build-
ing known for housing drug activity,
Timothy Dickerson spotted Min-
neapolis police officer Vernon Rose’s
squad car. He abruptly turned and
entered an alley, where Officer Rose
followed and made an investigative
stop. While frisking him “for weapons
and contraband,” Officer Rose felt a
small, hard object, about the size of an
aspirin and wrapped in plastic, in the
pocket of Dickerson’s thin nylon jack-
et. After manipulating the object with
his fingers, the veteran officer con-
cluded that it would prove to be crack
cocaine. He pulled it out, confirmed
his suspicion, and arrested Dickerson
. for possession of a controlled sub-
stance.

The Minnesota trial court denied
Dickerson’s Fourth Amendment
motion to suppress, deferred entry of
judgment of guilt, and placed him on
probation. Dickerson appealed, and
the Minnesota Court of Appeals ruled
that the crack seizure was improper.
469 N.W.2d 462 (1992). The Min-
nesota Supreme Court affirmed, 481
N.W.2d 840 (1992). Six weeks later,
the trial court vacated the deferred
adjudication and dismissed the case.
The U.S. Supreme Court accepted the
state’s petition for a writ of certiorari.

Minnesota now asks the Supreme
Court to hold that a police officer may
seize any contraband or other evi-
dence he or she can identify by sense
of touch during the course of a protec-
tive pat down. The state reasons that
such a rule would be a natural exten-
sion of the stop-and-frisk rule of Terry
v. Ohio, 392 U.S. 1 (1968), and a logi-
cal corollary to the plain-view doc-
trine. The state points out that Terry
itself authorizes police to rely on their
sense of touch when frisking a suspect
for weapons, and argues that its pro-

posed rule differs from the plain view
doctrine only in that it involves the
sense of touch rather than sight.

Dickerson responds that the writ of
certiorari in this case should be dis-
missed as improvidently granted, but
that in any event Terry v. Ohio does
not permit police to remove and
inspect items that do not feel like pos-
sible weapons. Urging the Court not
to adopt a “plain feel” exception to
the Fourth Amendment’s warrant
requirement, he argues that such an
exception would encourage deliberate
warrantless searches involving physi-
cal contact and invasions of personal
privacy. Disputing the state’s analogy
to the plain-view doctrine, Dickerson
argues that, whereas no Fourth
Amendment “search” takes place
when an officer merely observes an
object exposed to public view, the
Fourth Amendment is triggered by an
officer's exploratory manipulation of
an obvious non-weapon concealed in
a person’s pocket.

Helling v. McKinney
(No. 91-1958)
Argued Jan. 13, 1992

To prevail on an Eighth Amend-
ment challenge to prison conditions
under Wilson v. Seiter, 111 S.Ct. 2321
(1991), an inmate must do more than
show that the alleged problem is so
serious that he or she is entitled to
constitutional protection; the inmate
must also show that the prison offi-
cials have acted with “deliberate indif-
ference.” In the case now before the
Supreme Court, Nevada prison offi-
cials are seeking to reverse the Ninth
Circuit’s decision that William McK-
inney, a Nevada inmate serving a life
sentence for murder, has stated an
Eighth Amendment claim based on
his involuntary exposure to environ-
mental tobacco smoke (ETS).

This marks the issue’s second trip
to the high court. On its first journey,
a magistrate granted the state’s motion
for a directed verdict, the Ninth Cir-
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cuit reversed the magistrate, and the
Supreme Court reversed the Ninth
Circuit, remanding the case for recon-
sideration in light of Seiter. On
remand, the Ninth Circuit reasserted
its opinion that alleging an unreason-
able exposure to ETS is enough to sat-
isfy the “objective component” of the
cruel and unusual punishment clause.
But it remanded the case to the dis-
trict court for a determination of the
“subjective component,” i.e., whether
Nevada prison officials had acted with
deliberate indifference to McKinney’s
“long-term exposure to unreasonable
levels of ETS.” Helling v. McKinney,
959 F.2d 853 (9th Cir. 1992). The
Supreme Court again granted certio-
rari.

Nevada now argues that in the
absence of any evidence that McKin-
ney is suffering from smoke-related
health problems, his exposure to ETS
cannot be said to violate the cruel and
unusual punishment clause. Suggest-
ing that Mckinney's ETS claim is but
one in a series of manipulative com-
plaints he has pursued over the years
about the drinking water, the pres-
ence of saccharine in his food, butane
heater fumes, and being forced to
sleep in an upper bunk, Nevada asks
the Court to avoid giving prisoners an
invitation to sue over every potential
health risk. The state also contends
that establishing prison policies on
matters such as smoking is a task for
which the federal courts, far removed
from the budgetary and security con-
cerns facing state prison officials, are
wholly unsuited.

McKinney responds, first, that the
writ of certiorari should be dismissed
in light of the Nevada prison system’s
recent adoption of a restrictive smok-
ing policy. If the Court does reach the
merits, he contends, it will find that a
number of Eighth Amendment cases,
including cases based on prisoners’
exposure to asbestos, pesticides and
infectious diseases, all establish that
alleging a risk of serious injury from
latent or potential hazards satisfies the
objective component of the cruel and
unusual punishment clause. He there-
fore asks the Court to affirm the
Ninth Circuit's ruling that would
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remand the case to a magistrate for a
determination of whether the prison
officials in this case acted with delib-
erate indifference to the health risks
posed by long-term exposure to sec-
ondary tobacco smoke.

Immigration Law
Refagoes

McNary v. Haitian Centers Council,
Inc.
(No. 92-344)
Argued March 2, 1993

After Jean-Bertrand Aristide was
overthrown as president of Haiti in
September 1991, an unprecedented
flood of Haitian refugees attempted to
make their way to the United States
by sea.

After temporarily suspending a
decade-old policy of interdicting their
vessels and returning them to Haiti,
U.S. President George Bush subse-
quently resumed repatriation of inter-
cepted refugees as soon as post-coup
violence subsided.

The Haitian Refugee Center
brought a class-action suit based on
an immigration statute that prevents
repatriations when the lives or free-
dom of refugees are jeopardized by
their political views.

In 1992, an injunction issued by
the District Court for the Southern
District of Florida against the repatria-
tions was stayed by the Supreme
Court. The 11th Circuit Court of
Appeals subsequently reversed the
remaining injunctions issued by the
district court and ordered the case
dismissed. 953 F.2d 1109.

The Haitian Centers Council then
won a new class-action injunction in
the Eastern District of New York after
appeal, as well as a Second Circuit
decision relating to a subsequent
interdiction executive order. 969 F.2d
1326, 1350.

Before the Supreme Court, the fed-
eral government argues that the immi-
gration law relied on by the lower
courts applies only to aliens in the
United States or at American borders
and has no application to aliens inter-
dicted beyond U.S. shores.
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The government adds that it has
been traditionally presumed that
American laws do not apply outside
our borders, so the Haitians do not
have a right to relief from American
courts. Moreover, the government
asserts that the class of Haitian
refugees, having lost similar prior
claims in the 11th Circuit, cannot
raise them anew.

Finally, the government contends
that, since the president’s interdiction
orders required the use of military
resources, they are entitled to the
great deference normally given by the
courts to presidential directives
regarding military operations and for-
eign policy.

The Haitian Centers Council
argues that immigration law protects
aliens from being returned to their
homelands when they fear political
persecution, irrespective of where the
refugees are seized by U.S. authorities.
The right of protection attaches as
soon as refugees clear the territorial
borders of their home countries,
according to the council.

The executive branch cannot assert
plenary discretion in responding to
the refugee situation, but instecad must
follow the clear mandate of the law,
the council asserts.

The council also argues that this
case is not precluded by the earlier
dismissed case because it involves dif-
ferent parties who raise a pure ques-
tion of law based cn a change in the
government’s policy and conduct
from the earlier case.

Daubert v. Merrell Dow
(Docket No., 92-102)
Argued March 30, 1993

Petitioners Jason Daubert and Eric
Schuller were born with permanent
limb-reduction defects that they
attribute to their mothers’ use of Ben-
dectin, an anti-nausea drug marketed
by Merrell Dow from 1956-1983 and
prescribed by physicians to combat
the “morning sickness” that often
accompanies the first trimester of

)

pregnancy. After the petitioners’ cases
were removed from state court and
consolidated for trial, both lower fed-
eral courts concluded that the causa-
tion evidence provided by petitioners’
expert witnesses was inadmissible,
and that Merrell Dow was therefore
entitled to summary judgment. 727 F.
Supp. 570 (1989); 951 F.2d 1128 (9th
Cir. 1991).

Now at issue before the Supreme
Court is the viability of the ofi-cited
rule, first announced 70 years ago in
Frye v. United States, 293 F. 1013
(D.C. Cir. 1923), that the scientific
techniques on which an expert bases
his or her testimony must first be
shown to be generally accepted as
reliable by the relevant scientific com-
munity. This rule, the petitioners con-
tend, has been supplanted by the
Federal Rules of Evidence and there-
fore should not have been used by the
lower courts to exclude their experts’
testimony that Bendectin causes birth
defects. When Congress enacted the
Federal Rules in 1975, the petitioners
urge, it intended to broaden the
admissibility of evidence by relying on
the adversarial process to expose
unsound expert opinions.

Merrell Dow responds that the tra-
ditional requirement that expert testi-
mony have an adequate foundation
(as judged by the accepted standards
in the expert’s field) lives on in Feder-
al Rule of Evidence 702, which per-
mits expert witnesses to testify to
scientific “knowledge,” not to their
personal views or theories. The com-
pany sees Rule 703, which permits an
expert to rely upon facts or data not
admissible in evidence if the daia are
“of a type reasonably relied upon by
experts in the particular field” as rein-
forcing this interpretation,

The United States as amicus curiae
interjects that although the Federal
Rules’ standard for admissibility is
stricter than the petitioners would
have it, it is not so strict as the Frye
rule. The government concludes that
the testimony of petitioners' experts
was properly excluded in this case,
however, because the evidence was so
unreliable it could not have been
helpful to a jury.
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Teaching Strategy

The
Constitution:

Justice for

All?

Lindz & Monk 2ot
Marcia A. Thompson

Objectives

At the end of this activity, students will

be able to:

1. discuss individual perspectives on
the Constitution;

2. compare and contrast the various
viewpoints on the Constitution;

3. formulate and express their own
opinions about the Constitution; and

4. evaluate how well the Constitution
guarantees “justice for ail."

Procedures

For millions of Americans the true
meaning of the Constitution goes
beyond the actual text. Many peopie
have passionate and diverse views
about what the Constitution represents
and whether it guarantees justice for all.

Tell students they are going to read four

personal perspectives on the meaning of

the Constitution.

1. Distribute Student Handouts 1
through 4, “Perspectives on the Con-
stitution” and Student Handout 5,
“Views on the Constitution.” Have
each student complete Handout 5
using the readings in Handouts 1
through 4. Then have students work
in groups of three or four to reach a
consensus on their answers.

2. In aclass discussion, explore student
responses to each of the authors.
Suggested discussion questions for
each author are included below. Then

ERICun n.

IToxt Provided by ERI

The 1993 Law Day theme, “Justice for All, All for Justice,” summarizes the ideals
contained in the U.S. Constitution. But at various times in our nation’s history, those
ideals have not always been reflected in reality. To African Americans, Native Ameri-
cans, Japanese Americans, and women, for example, the Constitution has sometimes
represented a promise for justice left unfulfilled. This teaching strategy allows stu-
dents to examine four personal perspectives on the U.S. Constitution and evaluate
how effectively they believe the Constitution guarantees “justice for all.” These activi-
ties are adapted by permission from Perspectives: Readings on Contemporary Ameri-
can Government and its teacher’s guide (Alexandria, Va.: Close Up Publishing, 1993).

have students examine and compare
the views with which they agreed and
disagreed. Are there any patterns?
Have students write their own views
on the handouts. What has influ-
enced students’ views? Do they find
any correlation between people’s
backgrounds and their views? How
well has the Constitution provided
“justice for all”?

3. Finally, have students articulate their
thoughts by writing a one or two-
page essay on the topic “Equal Jus-
tice and the Constitution.” They
should model their essay after the
“Perspectives” articles they have
read. Their accounts should include a
discussion of the personal meaning
the Constitution has in their own
lives, as well as how it has advanced
the goal of “justice for all” in the
United States. You might want to
compile these articies in a class book
with student illustrations.

Questions for Discussion

Ernest Green:

Why does Ernest Green value the right
to equal status under the law? What
does the Constitution mean to Er:i2st
Green? How did the Constitution change
his life? Do you think he did the right
thing by attending Little Rock Central?
Would you have done the same? Did his
attendance there advance equality?

26

LaDonna Harris:

How does the Constitution protect
Native American tribes? Have Native
Americans always enjoyed constitutional
protection? Do you agree with the
notion of dual citizenship and dual enti-
tlement? Why does LaDonna Harris
think so many Americans, including
Ronald Reagan, misunderstand Native
Americans unique status as dual citi-
zens? Do you agree or disagree?

Senator Danief K. Inouye:

Why does Senator Inouye believe that
the constitutional protection of rights for
all citizens is important? What was his
personal experience during World War i
as the son of Japanese immigrants? Is
national security ever a justification for
denying rights to American citizens?
Why or why not?

Norma McCorvey:

Why does Norma McCorvey value the
right to privacy? McCorvey says, “The
Supreme Court recognized in 1973 that
individuals, weighing their individual cir-
cumstances, make better decisions than
the state.” Do you agree with this view
as it applies to abortion? Why or why
not? What would opposing groups say
about this view? How does the right to
privacy apply to other issues?

Linda R. Monk and Marcia A. Thomp-
son are on the publications staff of the
Close Up Foundation.
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Student Handout 1

Perspectives on the Constitution:

Equal Protection of the Law

When the U.S. Supreme Court handed down its historic
Brown v. Board of Education decision in 1954, | was a
student in Little Rock, Arkansas, finishing the eighth
grade. Little Rock had one high school for blacks,
Horace Mann High Schoot, and one for whites, Little
Rock Central High Schooi.

White | may not have understood ail of the constitu-
tional issues surrounding the Brown case, | did recog-
nize it as an opportunity for ending segregation in Little
Rock and for helping me get a better education. At black
schools, for instance, we had to use books that had first
been used by white students.

The Brown decision made me feel that the U.S. Con-
stitution was finally working for me and not against me.
The Fourteenth Amendment provided for equal protec-
tion and due process under the law, but it also meant |
could believe | was a full citizen in this country, not a
second-class citizen as segregation had made me feel,

In the spring of 1957, | was asked, along with other
black students in Little Rock, to consider attending Cen-
tral High School the following fall. Initially, a number of
students signed up to enroll but when fall came, oniy
nine of us had survived the pressure to quit—and our
names were published by the school board in the local
newspaper. | knew this was my personal opportunity to
change conditions in Little Rock. And | knew that if |
didn't go, things would never change.

During the summer, rumors began to circuiate that
there might be violence if the “Little Rock Nine,” as we
became known, tried to attend school in the fall. | didn't
pay much attention to what was going on. | was too
busy trying to get ready for school to begin, doing a lot
of reading and studying. | believed the worid wasn’t
going to fall apart because nine black students were
going to be admitted to a school with more than 2,000
white students.

But when we tried to attend school, we were met by
an angry white mob and armed soldiers. Arkansas Gov-
ernor Orval Faubus had called out the National Guard to
prevent us from enrolling, defying a federal court order
to integrate the Little Rock schools. Governor Faubus
said he was doing this to protect the peace and tran-
quility of the community; obviously, my rights were
secondary. It seemed strange to me at the time, and
still does today, that the governor believed it was

important to protect the rights of whites, but not those
of blacks.

Finally, President Dwight Eisenhower called out the
U.S. Army's famous 101st Airborne Division to protect
us and enforce the federal court's integration order.
“Mob rule cannot be allowed to override the decisions
of our courts,” the president declared. it was a powerful
symbol that the President of the United States was will-
ing to use his power and his might to protect nine black
students and to uphold the Constitution.

When we tried to attend schooi again, about 1,000
paratroopers were there to protect us. We rode to
school in an army station wagon, surrounded by army
jeeps that were loaded with soldiers holding machine
guns and drawn bayonets. It was an exciting ride o
school!

Being kids, we joked about our each having our own
personal soldier. When we got to the steps of Central
High, the cordon of paratroopers formed a ring around
us: they marched; we walked. | turned to Terrance
Roberts, another one of the Little Rock Nine, and saig,
“I guess we'll get into school today.”

Once we got inside, it was like being in a war zone.
We were harassed, our books were destroyed, and our
lockers were broken into several times a day. We
learned not to keep anything important in them.

| was a senior that year. As graduation neared, | was
surprised at the number of students who signed my
yearbook, saying they admired my courage in sticking it
out. But on the night of graduation, there was an eerie
silence when my name was calted. | didn't care that no
one clapped for me. | knew that not only had | achieved
something for myself, but | had broken a barrier as
well,

One of the many life lessons from my high school
experience is that you can express and act on unpopular
beliefs. Secondly, we must all be willing to make the
Constitution a living document, and lastly, you don't
have to e an adult to do it. Oniy when we stand for
what we believe in do we improve life for all Americans.

Ernest Green is managing director at the Washington,
D.C. office of Lehman Brothers, an investment firm. He
was the first black student to graduate from Central
High School in Little Rock, Arkansas.
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Stixdent Handout 2

Perspectives on the Constitution:

American Indians and the Constitution

American Indians are unique in the United States
because they have dual citizenship: Indians are U.S. citi-
zens as well as citizens of their tribes. This is because
some Indian tribes are inherent units of government
with jurisdiction over their own people and land. This
sovereignty comes from international treaty law, not
from the laws of the United States, although it is reaf-
firmed by them. As legal scholar Charles F. Witkinson
noted, “Indian tribes are part of the constitutional struc-
ture of government, but tribal authority was not created
by the Constitution.”

The sovereignty of Indian tribes was defined under
federal law by the Supreme Court in the 1830s as the
limited sovereignty of “domestic dependent nations.”
This sovereignty does not grant absolute power. For
example, domestic sovereignty is the power of the
tribes to govern their own affairs but not to make inter-
national treaties.

With dual citizenship comes dual entitlement. As citi-
zens of the United States and of the state in which they
live, Indians are guaranteed equal protection and thus
equal entitlement to government services as all other
citizens. This right is protected by the Constitution.

Under dual entitiement, Indians are entitled to ser-
vices of the federal government as well as to additional
services provided by treaties. Actually, services for Indi-
an people, especially in health and education, predate by
half a century or more services to economically disad-
vantaged people in the United States. Services in health
and education should be thought of as payments on
contracts to buy land from Indian nations. Honoring the
U.S. treaties is more a property right than welfare.

Indian tribes make up approximately .5 percent of
the nation’s popuiation, and collectively they govern 2.5
percent of all the land in the United States—an area
larger than all of New England, with Pennsylvania and
Delaware added. The more than 500 tribal, pueblo, and
village governments are a part of the 39,000 govern-
mental units that constitute the U.S. federal system,
along with cities, counties, states, the District of
Columbia, and the U.S. Trust Territories. American Indi-
an pepulations increased dramatically between 1970
and 1980, and even greater increases are anticipated in
the 1990s,

One of the responsibilities of tribes today is their

duty to act as municipalities and provide the services
commonly expected from governments. From this duty
comes the authority to tax both Indian and non-Indian
residents of a reservation to provide these services.

The exact governance of a particular group of Indian
or Alaskan Native people is subject to immense varia-
tion depending on the tribe or group, their particular
treaty or enabling statute, the races of the parties when
an issue arises, the location of land, and the narrow
tribal or state power involved in a particular issue. Some
tribes are federally recognized and are affected by treaty
relationships with the federal government, others were
recognized by acts of Congress, and still others have
state recognition instead of or in addition to federal
recognition.

This multiplicity results in very complicated gover-
nance situations. On Navajo territory, for example, there
are 22 different ways land is held. To understand these
various governance situations, each must be considered
on a tribe-by-tribe and state-by-state basis.

Because the history taught in U.S. schools is basical-
lv the history of European experience in the western
hemisphers, it is almost impossible for non-Indians and
even some Indians to understand the unique status of
Indian tribes in the American system of governance.
One such example was President Ronald Reagan’s
remarks to a student in Moscow in the spring of 1988,

When asked how the United States could justify its.
Indian policy, President Reagan replied: “Maybe we
made a mistake in trying to maintain Indian cultures.
Maybe we should not have humored them wanting to
stay in the kind of primitive fifestyle. Maybe we should
have said, ‘No, come join us. Be citizens along with the
rest of us.'”

But American Indians are citizens, and their unique
culture is a great gift to the country as a whole. We
hope that you, the future ieaders of America, will
become better informed about the history of the First
Americans and become true partners with us in a
brighter future for our nation.

LaDonna Harris is @ member of the Comanche nation
and president of Americans for Indian Opportunity,
which works to strengthen tribal governments.
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Student Handout 3

Pers,ectives on the Constitution:

Japailese Americans and the Constitution

| was a 17-year-old high school student when World
War Il broke out literally in my backyard—in the skies
above Pearl Harbor in Honolulu, Hawaii. My need to
become totally involved in the war effort sprang from an
insidious sense of guilt, the invisible cross lashed to the
back of every “nisei” (those of us born in the United
States to immigrants of Japanese ancestry) at the
instant when the first plane bearing that rising sun
appeared in the sky above Honolulu,

Of course, we had nothiny to feel guilty about, and
all rational people understood this. But every American
of Japanese descent | knew carried this special burden
and worked doubly hard because of it.

In December 1991, Americans recognized the sacri-
fice and bravery of our young men in uniform caught in
the surprise outbreak of the war in Hawaii. Early 1992
marked the fiftieth anniversary of another wartime
event, one that many Americans may not be aware of,
but nevertheless exacted much pain and anguish on
thousands who never set foot on a battlefield.

In February 1342, President Franklin Roosevelt
signed Executive Order 9066, which authorized the
internment of Japanese Americans, an unprecedented
experience in the history of American civil rights. These
Americans were determined by our government to be
security nisks, without any formal allegations or charges
of disloyalty or espionage. They were arbitrarily branded
as such solely on the grounds of their racial ancestry.
As a result, loyal citizens lost their livelihoods and their
homes, living as virtual prisoners in their own country.

Ironically, the same president who signed his name
on the order also utterad these words as he authorized
the formation of a combat team of loyal American citi-
zens of Japanese descent: “No loyal citizen of the United
States should be denied the democratic right to exercise
the responsibilities of his citizenship, regardless of his
ancestry. Americanism is a matter of the mind and
heart; Americanism is not, and never was, a matter of
race or ancestry.”

As one who volunteered to fight with this combat
team, | proudly exercised my right to defend the Consti-
tution and my country. But across the ocean, in another
part of my country, people who shared my Japanese
ancestry were denied certain inalienable righis guaran-
teed by the Constitution.

Their rights were sacrificed under the cloak of

national security. Too often, in the name of national
security, it has been fashionable to deny Americans
their rights. In this case, the Congress supported the
president’s policy of removal and detention by making
the violation of orders issued pursuant to Executive
Order 9066 a criminal offense.

Sadly, the United States Supreme Court upheld the
removal and detention in the context of war. But as we
know, the Supreme Court has not always been correct.
There was a time when the Justices upheld slavery and
that was the law of the land. The Supreme Court in this
case upheld internment and that was the law of the land
at that moment.

But years later, the presidentially-appointed Com-
mission on Wartime Relocation and Internment of Civil-
ians found no documented acts of espionage, sabotage,
or fifth column activity by any identifiable American citi-
zen of Japanese ancestry or resident Japanese aliens on
the U.S. West Coast. This was supposed to have been
the rationale for the mass evacuation and incarceration.
In its 1983 report, the commission concluded that the
internment was motivated by racial prejudice, war hys-
teria, and a failure of political leadership.

Aithough 1 lost an arm in combat, | consider myself
fortunate because | was able to return home. Thou-
sands of my fellow Japanese Americans who were
interned volunteered to join the 442nd infantry Regi-
mental Combat Team-—the most decorated World War
Il unit in the U.S. Army for its size and length of service.
However, after the war, these heroes wondered if there
ever would be a home for them again in this country.

The federal government’s recent compensation
checks and letters of apology for the internment pale
against Japanese Americans’ huge loss of pride and
property and the many years of pain caused by the stig-
ma of being branded disloyal. While the compensation
may be a token amount, my hope is that this govern-
ment action strengthens our Constitution by reaffirming
our commitment to upholding the constitutional rights
of all our citizens. We can demand no less of a commit-
ment to preserve the very essence of what defines us as
Americans.

Senator Daniel K. Inouye (D-Hawaii) has served in the
U.S. Senate since 1963. He fought in World War Il as
part of a Japanese-American unit,
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Student Handout 4

I’'m Jane Roe

The Constitution is important to
me because it protects the most
basic right of all—privacy,
including a woman’s right to con-
trol her own body. That was not
true in 1969, when { sought an
abortion. Poor and pregnant, |
was already the young mother of
a child from a broken marriage. |
had no job and no permanent
place to live.

| tried to find a doctor who
would perform an abortion, but ¥
because the procedure was ille- §
gal, the level of professionalism
among practitioners was less
than that of butchers who grind
up hamburger. The clinics were filthy. The equipment
was antiquated. And the likelihood of iife-threatening
injury and infection was high. Rather than risk death at
the hands of some quack, | decided to have the baby
and put it up for adoption.

Through an adoption attorney, | met two young
lawyers, Sarah Weddington and Linda Coffee, who were
looking for a plaintiff to challenge the Texas abortion
law. | was still very young and insecure, and the thought
of being in the limelight scared me to death. Also, | had
a 5-year-old daughter whom | did not want to entangle
in my politics. So Sarah and Linda came up with the
“Jane Roe” pseudonym, and | decided to accept the
challenge of seeking a legal abortion.

On March 3, 1970, Roe v. Wade was formally filed in
the Dallas court system. | was between six and seven
months pregnant. The court system moves very slowly.
I honestly had thought that my court case would be set-
tled in time for me to get an abortion, although | didn't
realize that an abortion at that late stage of my pregnan-
cy would have involved major surgery—a Caesarean
section.

In June of 1970, | went into labor at two o’clock in
the morning. My water broke, and | began hemorrhag-
ing. | asked the hospital staff if the baby was a boy or a
girl, but they refused to tell me or let me see it. |
became hysterical because of the way they were treat-
ing me, and they had me sedated. Later, a nurse
brought the baby girl to my room, telling me it was

Perspectives on the Constitution:

Norma McCorvey was “Jane Roe.”

feeding time. When she realized
her mistake, she snatched the
baby out of my arms.

| am bound by a confidentiali-
ty agreement with the adoption
court not to speak about this
child, but 1 can say that giving her
up was the most agonizing expe-
rience of my life. | hope that
women who choose adoption
today are treated with more sen-
sitivity than | was back then.

Two and a half years later, on
; B January 22, 1973, 1 read in a
B short article on the lower right
front page of The Dallas Times-
Herald that abortion had become
legal. My initial reaction was that | had been cheated,
because | did not have a choice regarding my reproduc-
tive freedom. Because | carried the “Roe baby” to birth,
one of the ironies of my life is that | have never had an
abortion.

For many years, | remained basically anonymous,
except for occasional appearances as Jane Roe. But in
1989 | finally accepted myself as Jane Roe and stepped
out of my political closet. | learned very quickly that
there was a price to pay for this action. | became the
target of vicious attacks. Aside from threatening letters
and calls, baby clothes were thrown in my yard, my car
was vandalized, and | was constantly afraid to go out-
side my home. Finally, late one ni” ht a car drove by and
fired shotgun blasts through my front door. The first
shot barely missed my head, and | now have almost no
hearing in my right ear.

Decisions concerning childbearing are necessarily
intirnate, personal, and private. The Supreme Court rec-
ognized in 1973 that individuals, weighing their individ-
ual circumstances, make better decisions than the state.
Although | never got to make that choice for myself, 'm
glad that “Jane Roe" made freedom of choice possible
for the women who came after her.

Norma McCorvey was the actual Jane Roe in Roe v.
Wade, the 1973 case in which the Supreme Court held
that the constitutional right of privacy included a wom-
an’s right to choose an abortion.
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Views on the Constitution

View of the Basis for Do You Agree or
Author Constitution this View Disagree?

Ernest
Green

LaDonna
Harris

Daniel
Inouye

Norma
McCorvey
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Teaching Strategy

Lesson Plan:
Fractured
Quotes on

Justice
Surla Giclosan

Objectives

To present an opportunity for students
to consider what “justice” means, and to
facilitate discussion. Students will
become exposed to how justice was
viewed by others throughout history. In
addition, the activity will provide them
with an opportunity to exercise creativi-
ty, synthesis and comparing and con-
trasting skills.

Note: This lesson can be adapted to
teach about famous quotes by one indi-
vidual, like Confucius or Martin Luther
King Jr.

Target Group

High school, middle school or upper
elementary grades.

One class period. The lesson was con-
ceived as a way to introduce the concept
of justice to students. It can be used at
any point in such a discussion.

Fill-in the blank, compare and contrast,
discussion. Students may work individ-
ually, in small groups, or as a class.

Copies of the “Fractured Quotes” hand-

IToxt Provided by ERI

Discussing what “justice” is has been a preoccupation of philosophers since the ear-
liest days. Deciding how to make it a reality has preoccupied political leaders, writers,
teachers and many others, from ancient times to the present day. As a result, the
mine of justice quotations is one of the richest in existence. To extend this lesson,
you might want to ask students to compile their own list of quotations on justice,
from any of the myriad of quotation books available. Perhaps they could divide them
by time periods—or country of origin—to see if they differ according to these cate-
gories. Or you might ask them to divide them by the gender or race of the speaker, or
by occupation. Are the quotations of practicing politicians or lawyers different from

those of professors or philosophers?

out. Cr, as an alternative, the quotes
may be copied onto the board or a flip
chart, and students can work on that.

Procadures

Introduce the topic by explaining to stu-
dents that they are going to be dis-
cussing notions of justice. Next,
distribute the handout and review the
instructions for completing it.

Tell students to read the fractured
quotes and have them fill in the words
they think are missing. It may be helpful
to complete the first quote together as a
group or to provide students with a
sample. Reinforce with students the
idea that the topic they are considering
is justice.

Students can share some of their
responses with their classmates. You
may want to record some of them on
the board or on a flip chart (having the
fractured quote already there would be
helpful).

Next, distribute the sheet that has the
actual quotes on them, identified by
author. Along with the students, com-
pare and contrast the quotes as com-
pleted by the students with the actual
quotes. Students will enjoy this aspect
of this activity, and may also be sur-
prised and impressed by the fact that
their answers may not be that different
from the actual quote.

The activity is designed to spark dis-
cussion about the definition of justice. It
is a nebulous concept and while its
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basic meaning—fairness—is universal,

concepts and interpretations of it can

vary greatly, as students will see during
the activity.

Possible questions to pose to stu-
dents could include:

» How is justice viewed in the U.S.? Do
different groups have different views
of what justice is and whether our
society achieves it?

* How is justice viewed internationally?
Do standards of justice resolve inter-
national disputes? What is the role of
the World Court? De the nations of
the world agree on standards of jus-
tice?

¢ How can we pursue justice both
locally, naticnally and internationally?

¢ What are some of the-consequences
when justice isn't served or it fails?

Are there self-correcting mecha-

nisms in our systems (i.e., appeals,

ability to change unjust laws through
legislative action)?

At this point in the lessen, review the
quotes and speak about them and the
views of the persons who said them.
Encourage students to grapple with the
concepts of justice presented and devel-
op their own definition of justice. Bring
this aspect of the lesson to closure,
establishing a context for further treat-
ment of the topic of justice.

Suzin Glickman is education director,
ACLU National Capital Area, Washing-
ton, DC.

BPOATE DO LAW-DELATED E2NCATIOD )




Fractured Quetes: Wiat Is Jstice

Directions: Each of the quotes below attempts to define “justice”
or indicate its importance. This exercise gives you the opportunity
to express your views. Fill in the blanks, expressing as best you
can your notions of justice.

1. Legal justice is the art of the and the

2. The love of justice in most men is simply the fear of

3. Man's capacity for justice makes possible, but
man’s inclination to injustice makes necessary.

4. One man'sis another man's

5. Why has been instituted at all? Because the
passions of nen will not conform to the dictates of reason
and without constraint.

6. anywhereisathreatto everywhere.

7. Justice is truth in

8. ...the United States of America...established upon these
principles of , '
and

9. Justice, justice, shalt thou
10. There is no

11. There is no such thing as —in or out of

12. Delay of is

13. Let be done, though the fall.

14. discards party, friendship, and kindred, and is
therefore represented as

15. Whenever a separation is made between and
justice, neither, in my opinion, is safe.

16. Justice is the sum of all duty.

s0 truly great and godlike as justice.

Kiswors
1. “Legaljustice is the art of the good and the fair.”
-—Anonymous

2. “The love of justice in most men is simply the fear of
suffering injustice.”
—¥rancois, Duc de {a Rochefoucauld, 1613-1680.

3. “Man’s capacity for justice makes democracy
possibie, but man’s inclination to injustice makes
democracy necessary.”

—Reinhoid Niebuhr, The Children of Light and the
Children of Darkness, 1944.

4. “One man’s justice is another man’s injustice.”
—Raiph Waldo Emerson, 1803-1882, Circles.

5. “Why has government been instituted at ali?
Because the passions of men will not conform to the
dictates of reason and justice without constraint.”
—Alexander Hamilton, The Federalist, 1787-1788.

6. “Injustice anywhere is a threat to justice
everywhere.”
—Martin Luther King, Jr., Letter from the
Birmingham Jail, 1963.

7. “Justice is truth in action.”
—RBenjamin Disraeli, Earl of Beaconsfield, Speech,
February 11, 1851,

8. “...the United States of America...established upon
these principles of fresedom, equaiity, justice and
humanity...”
~—William Tyler Page, 1868-1942, The American

Creed.

9. “Justice, justice, shait thou pursue.”
~The Bible, Deuteronomy 16:20.

10. There is no virtue so truly great and godlike as
justice.
——Joseph Addison, 1672-1719, The Guardian.

11.There is no such thing as justice—in or out of court.
—Clarence Darrow, 1857-1938, Interview with ALY,
Times, April 18, 1936.

12.Delay of justice is injustice.
—Wialter Savage Landor, 1775-1864.

13.Let justice be done, though the heavens fall.
~—William Watson, 1602,

14, Justice discards party, friendship, and kindred, and
is therefore represented as biind.
—Joseph Addison, 1672-1719, The Spectator.

15.Whenever a separation is made between libarty and
justice, neither, in my opinion, is safe.
—FEdmund Burke, 1729-1797.

16.Justice is the sum of all maraf duty.
—William Godwin, 1756-1836, An Enquiry
Concerning Political Justice (1793).

‘ 30 DPRATE DN LAR-DELATED ERDCATIN 33

" na




5'3 Justice for ALL for Justice

A Potpourri of Law Week Activities

ince its establishment by a

proclamation of President

Eisenhower more than three
decades ago, Law Day has become a
truly national observance, reflecting
an increased appreciation of the vital
role played by law in American soci-
ety. Over this span of time, Law Day
activities have grown exponentially;
in many communities, the number of
planned activities has become too
numerous to be limited to a single
day—thus, Law Day has frequently
become Law Week.

While the American Bar Associa-
tion is the national sponsor of Law
Day, a broad spectrum of organiza-
tions, both at the national and local
levels, have become involved in Law
Day activities. State and local bar asso-
ciations, Young Lawyers Affiliates,
Lawyers Auxiliaries, district courts,
state departments of education, school
districts, police departments, service
and fraternal organizations, and other
legal and educational organizations
have come together in creative, coop-
erative efforts to sponsor and promote
Law Day observances.

Given the ever-increasing number
of Law Day activities, a complete
review is impossible. What we have
attempted to do here, with the help of
the National Law-Related Education
Resource Center, is to provide a sam-
pling of Law Day/Week activities we
have collected over the last two years.

Attorneys in the Classroom

One time-tested technique to bring
knowledge about the law to elemen-

Elkk[Cu.n "

Aruitoxt provided by Eic:

tary and secondary students matches
local attorneys with local schools. In
West Virginia, for example, the Young
Lawyers Division of the state bar
serves as a catalyst to link lawyers
with students in every classroom in
the state through its “Lawyer in the
Classroom” initiative.

A variation on this theme is found
in Maine, where the state bar associa-
tion provides “Lawyers with Class”
information packets for attorneys to
use to supplement social studies
units. The packets include question
and answer sessions as well as sug-
gested class activities and lessons
plans. The bar, in conjunction with
the Maine Law-Related Education
Program, also serves as a clearing-
house to match lawyers and judges
with fifth through twelfth grade class-
es across the state,

In Ohio, the Cleveland Bar Associ-
ation, in cooperation with the Cleve-
land Public Schools, sponsors an
Adopt-A-Class Program featuring
members of the bench and bar who
supplement a specially designed law-
related curriculum by bringing their
personal knowledge and experience to
the classroom.

Poster and essay contests have long
been staples of Law Day activities.
Rhode Island has created a novel vari-
ation; video and button contests. Stu-
dents in two categories, grades K-3
and 4-6, create and develop artwork
that is suitable for reproduction on a
button. The artwork must be keyed to
an annual theme, which this year is
“citizenship.” To support and supple-
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ment this activity, teachers are fur-
nished with lesson plans relevant to
the contest theme. Winners is each
grade category see their efforts crafted
into buttons for the entire class and
enjoy a pizza party hosted by the
Ocean State Center.

Rhode Island high school students
are eligible to compete in an annual
video contest. The video must relate
to the Law Day theme and be a wholly
student-produced effort. Finalists are
featured in a Law Day screening at the
University of Rhode Island, where the
winners are chosen by the members of
the audience.

v 1

'Hielle, Senator

Last year, the Alaska State Bar spon-
sored a special call-in, interactive tele-
vision program linking Senator Ted
Stevens in Washington, D.C. with stu-
dents at ten sites around the state.
Arrangements for the satellite hook-
up were coordinated by Senator
Stevens’ office, and students were
briefed in advance of the broadcast
with packets of study materials which
focused on issues related to the Con-
stitution.

Courtheuse Tours

While courthouses are a frequent
locale for Law Day activities, a num-
ber of Law Day activities utilize this
setting to highlight and focus atten-
tion on the workings of the courts. In
Anchorage, Alaska, for example, state
courts throw open their doors to the
public for tours throughout Law
Week. Another illustration of how the
courts can be a resource can be found
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in Indianapolis, where the court is
brought to students who witness an
actual court hearing at the Indiana
Children’s Museum.

Mors Contosts

Essay and/or poster contests are
among the most enduring of Law Day
activities. Generally, essay contests are
aimed at middle or high school level
students while younger students are
invited to participate in poster con-
tests.

The Young Lawyers Section of the
Missouri Bar, in cooperation with the
Missouri National Education Associa-
tion, sponsors an annual Law Day
essay contest open to all Missouri stu-
dents in grades 4-5, 7-8, and 10-11.
Winners have been honored at The
Missouri Bar enrollment luncheon in
Jefferson City during Law Week, and,
in addition, the top three contestants
receive savings bonds and see their
essays published in an issue of The
Young Lawyer.

The New Mexico Bar Foundation,
the Albuquerque Bar Association, and
the Albuquerque Lawyers Club have
cosponsored a Law Day poster contest
for elementary through high school
students. Winning posters are dis-
played at a Law Day luncheon to
which students, parents, and commu-
nity members are invited. Contest
sponsors are also exploring the possi-
bility of extending the impact of the
contest by having the winning posters
displayed on buses and billboards in
the area.

In Vermont, the Young Lawyers
and the Public Education Committee
of the Vermont Bar Association spon-
sors statewide essay contests for stu-
dents at various grade levels, from
elementary through secondary. Win-
ners are honored at a special ceremo-
ny held at the Superior Court House.

Perhaps the most common form of
recognition accorded student efforts
is an invitation to Law Day lunch-
eons extended by state bars or bar-
affiliated groups, such as state bar
auxiliaries. Such social events allow
students and attorneys to relate to each
other on a personal, one-to-one ba-
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sis, and often initiate and enhance at-
torney participation in various LRE
activities.

This is aTest.

The Constitutional Rights Foundation
Chicago, in cooperation with the 1lli-
nois State Bar Association and the 1lli-
nois State Board of Education, creates
and distributes a law test and discus-
sion guide to social studies chairper-
sons throughout the state. Featuring
several brief case descriptions as back-
ground, the test is designed to stimu-
late student discussion of and interest
in current “hot” issues, whether at the
local, state or national levels.

Come to the LRE Fair

A law fair for 3rd through 6th grade
students has become a traditional part
of Law Day observances in New Jer-
sey. Sponsored by the New Jersey
State Bar Foundation, the two-day
event features two sessions per day
attended by more than 800 students
from all parts of the Garden State.
Activities are structured to engage
young people in a number of ways,
and in past years have included a Bill
of Rights exercise led by a superior
court judge, discussions led by
lawyers and judges, and performances
of brief mock trials by elementary stu-
dents. New Jersey's Law Day efforts
have been cited by the ABA as one of
its model Law Day prograins.

Recegaizing Mock Trial
Winners

Many states salute the winners of
their statewide mock trial competition
on Law Day, with the most frequent
vehicle for the recognition ceremony
being the traditional Law Day lun-
cheon. The size and scope of the
activity varies, with some states invit-
ing only the winners or semi-finalists,
while others, such as Hawaii, in a pro-
gram cosponsored by the Young
Lawyers Division of the state bar and
the state department of education,
recognize all the students, attorneys,
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judges, and others who participated in
the program.

A novel variation on the mock trial
model is found in Nevada, where
attorneys rather than students present
mock trials in the schools. The
Goldilocks trial was presented in ele-
mentary schools while First Amend-
ment cases were highlighted for
secondary level students.

Matching Grasts

The Nebraska State Bar provides small
matching grants to local bar associa-
tions to support a variety of Law
Week activities such as school visits
by lawyers and legal paraprofession-
als, poster competitions, and mock
trials. Field trips to assorted facilities
including court houses, jails and law
enforcement centers are other student
activities that receive funding from

the bar.

Moot Gourts: A Popular Ghelce

Another favorite Law Day activity
focuses attention on state moot court
competition. In North Carolina, the
state bar hosts a moot court competi-
tion involving as many as 65 teams,
with finalists competing on Law Day
in the chambers of the state supreme
court.

A civil law moot court competi-
tion, co-sponsored by the state bar
association, has become a Law Day
fixture at Project P.A.T.CH. on New
York’s Long Island. After studying a
unit on civil law during the school
year, competing teams of students are
allowed 10 minutes to study an index
card giving a brief outline of a civil
case. A witness and an attorney are
chosen to represent zach team in front
of a judge(s) in a 20-minute-long
moot trial. With no time to memorize,
students are forced to “think on their
feet” in a high-pressure courtroom
simulation that puts their reasoning
skills to the test.

Postor Malling

In Georgia, a poster does double duty
to promote Law Day activities. With a
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student-designed poster on one side
(the winner 8th grade competition)
and a listing of helpiul information for
observing LRE Week on the other,
this effort of the Georgia LRE Consor-
tium is distributed statewide. Includ-
ed on the back side of the poster are
rationales for observing LRE Week,
lists of some selected special events, a
list of national LRE organizations that
provide informational materials, and a
roster of judicial circuit committees
for LRE throughout the state.

Enter Stage Right

The law came to the mall at two
regional shopping centers in Fairfax
County, Virginia, where the children’s
play “The Big Bad Wolf v. Curly Pig”
was presented. In Nevada, the state
bar’s Young Lawyer Division spon-
sored the showing of the videotape
State v. Goldilocks to elementary
school students, followed by a discus-
sion with the attorneys.

Mayor for a Day

Students take over city hall in Bristol,
Connecticut, in a program sponsored
by the local bar in which students are
“elected” to offices in the city govern-
ment and accompany their counter-
part city officials throughout a portion
of Law Day.

Student Conferences

In South Carolina, many school activ-
ities focusing on Law Week culminate
at the Student Citizenship Conference
at Columbia, S.C. High school essay
contest winners are announced,
poster contest winners are honored,
and as many as two dozen different
break-out sessions are scheduled. Fea-
tured topics have included teen vio-
lence, search and seizure in the
schools, racial tension, freedom of
expression, date rape, mediation, and
mock trial demonstrations. Partici-
pants are chosen on a first come, first
served basis, with every high school in
the state receiving a letter requesting
the participation of 10 students. One
unique feature of the team selection
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process matches five “high achievers”
with five alienated, non-participating
students. Each team of students
attending the conference must make a
presentation to their home school
afterward. In 1990 (its first year), the
conference was attended by 277 stu-
dents, with 20 schools turned away
for lack of space.

In Ilinois, the Constitutional
Rights Foundation Chicago has orga-
nized Law Day conferences for more
than 100 eighth graders and nearly
300 high school students. Federal
courtrooms in Chicago host several
concurrent point/counterpoint ses-
sions on controversial legal topics pre-
sented by volunteer attorneys and
representatives of organizations rele-
vant to the cases. Students are actively
involved in the discussion and are
asked to vote on the issues presented.

In Oregon, the state bar and Port-
land State University co-host a Law
Day conference. An estimated 800 to
1,000 high students participate in
workshops dealing with topics such

as Music and Offensive Parts Prohibit-
ed, Living with AIDS, Girls and
Guys—Double Standards, From Here
to Paternity: Condoms and Conun-
drums, Student Job Rights, Sacred
Sites vs. Property Rights, The Right to
Hate, Abuse within the Family, and
Federal and State Prosecution.

in the Book

The Oklahoma Bar Association has
compiled a La 7 Day Project Work-
book packed with hundreds of pro-
jects, mock trials, curricula for
teachers, Law Day plays, and direc-
tions on how to develop activities
such as courthouse tours and “Lawyer
for a Day.”

Note: If we have failed to mention your
Law Day/lLaw Week activity, please be
sure to send us a description (and pho-
tos, if available) for inclusion in next
year’s listing. Send it to: ABA/YEFC,
541 N. Fairbanks Court, Chicago, IL
60611-3314.
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1. Act 11. Larceny 21. Rape

2. Arbitration 12. Malice 22. Statutes
3. Bail 13. Mediation 23. Suit

4. Bond 14. Miranda warnings 24. Tont

5. Charge 15. Motions 25. Usury
6. Escrow 16. Ombudsperson 26. Void

7. Grounds 17. Palimony 27. Warrant
8. Heirs 18. Parole 28. Will

9. Impair 19. Paternity leave 29. Writ

10. Jail 20. Peace bond
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Introduction

This issue of Update on Law-Related Education focuses on
the “Law and United States History.” With state and
national debates raging concerning what should be
included in fuwure social studies curriculum, it is timely
o emphasize the value of looking at American history
through the lens provided by the law. Law-related educa-
tors have a well-deserved reputation for bringing the
social studies classroom alive for students through a wide
range of active and innovative teaching strategies.

The interest generated in students is also directly
related to the fact that using the law to access U.S. history
helps bring the past alive, making it personally relevant,
1o a degree 00 often missing in traditional classrooms.
Students come to see people in real life situations and
conflicts struggling in a historic context, attempting to
better the lives of their families, communities, states and
nation. These efforts are no longer irrelevant and imper-
sonal episodes; instead teachers are able to use this past
1o discuss the many and varied aspects of the current
rights and responsibilities of citizens. Students can thus

Opening Statement

Americans are not bound together by a common rel:-
gion or a common ethnicity. Instead, our binding
heritage is a demrocratic vision of liberty, equality,
and justice. H Aericans are 10 preserve that vision
and bring it to daily practice, it is imperative that all
citizens understand how it was shaped in the past,
what events and forces either helped or obstructed it.
and how it has evolved down to the circumstances
and political discourse of our time.

So wrote the Bradley Commission on History in Schools
in its 1989 report. Today. as America hecomes more
diverse, more mobile, and less connected to the past, the
need to underscore and reinforce this “binding heritage™
becomes more acute.

Certainly, nowhere is this need more keenly felt than
in the classroom. In a culture that equates peer accep-
tance and successful socialization in terms of the latest
and ncwest, teachers are challenged to find ways to

begin 10 see how the present is inextricably linked to the
events of the past, and by implication, how the future is
dependent upon their own actions as citizens.
Approaching U.S. history through use of the law is
effective because it opens so many windows to the past.
Whether the goal is 10 discuss the Constitution, govern-
mental institutions, the separation of powers, individual
or group civil rights, criminal law, social mores or the
evolution of these (and many more) elements of Ameri-
can history, the law provides interesting access to the
past. Any and all of these topics will help the individual
student have a better understanding of their society’s his-
tory and add to their understanding of the relationship
between citizens. between citizens and governmental
institutions, and the role of the law and courts in regulat-
ing these ties. While law-related education has certainly
evolved tremendously over the past three decades, a vital
common core remains: that is the goal of educating the
individual student for an effective and responsible life
within the many communities in which they will live.

Eric S. Mondschein and Gregory S. Wilsey
Guest Editors

engage students in the study of the people and events of
the past.

One effective technique is to use the law as an entry
point to the study of U.S. history, and that is what this
issue is about. The articles, teaching strategies and cur-
riculum review that follow, thoughtfully brought togeth-
er by guest editors Eric Mondschein and Gregory Wilsey,
Director and Assistant Director, respectively, of the New
York State Bar Association’s Law, Youth & Citizenship
Program, demonstrate how the law can be used effective-
Iv 1o teach ULS, history. This issue will look at what cases
and themes can be used to teach the past, show how
study of a single issue of current significance can be
traced throughout American history, detail some of the
various strategies that work well in the classroom, and
suggest a number of resources that can be employed to
link the law to history, thus bringing to life the richness
and breadth of the American experience.

Jack Wolowicc
Editor
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Law and U.S. History

The Law in United States History:

A Kaleidoscopic View

Isidore Starr

he intimate refationship be-
tween the law and United States
history is recognized today in
educational mandates requiring
instruction in the Constitution of the
United States and the Bill of Rights.
the state constitution, American ideals,
citizenship. rights and responsibilitics,
lovalty, morality, and voting. This is
almost universal m state educational
faws. In addition, it is not possible to
teach the history of our country with-
out delving into the many wavs in
which the law influences our econom-
ic and social behavior, as well as our
role in what is now being referred 0
as “the Office of Citizen.” Certainly.
in a country which treasures such
maxims as “ours is a government of
laws and not of men.” “ignorance of
the law is no excuse.” and “we live
under the rule of faw.™ it could con-
ceivably be considered educational
malpractice w teach the history of our
country without focusing on the law
as a fundamental foree in the transfor-
mation of 13 colonics into one of the
greatest nations on the world scene.
What follows is a recommended
kaleidoscopic view of the traditional
approach o United States history as
scen through five overarching ideas
associated with the law:
s the idea of power as it relates to
governors and governed:
o the idea of liberty as defined by
First Amendmettt reedoms;
o the idea of justice as delincated in

e a2

the due process clauses in the
U.S. Constitution,

* the idea of property as it encom-
passcs the uses of private property.
private enterprise. and the gener-
al welfare; and

ethe idea of cquality as it pertains
1o civil rights.

The metaphor of the kaleidoscope will
take us into six periods of our history
where we will view the interplay of
these five ideas.

It has been pointed out that theve
is a “love-hate” relationship between
power, on the one hand, and the oth-
er four ideas. As a matter of fact, there
are times when any one of these ideas
can be on a collision course with one
or more of the others. But this is pre-
cisely why a law-oriented approach is
so intriguing; it forces us to confront
priorities and hicrarchies of valucs.

Colonial America:
The Forge of Constitutignalism

The carly seuders who came to this
country brought with them as part of
their cultural capital the landmark
blows against the belief in the divine
right of kings: Magna Cana (1215),
Petition of Right (1628), tabeas Cor-
pus Act (1079), the English Bill of
Rights (1689), and the English com-
mon law with the great Lord Coke's
warning that God and the faw were
above the king. The remembrance of
franchises. immunities, and liberties
ol tinglishmen were nourished by a

42

geographic frontier which encouraged
experiments with constitutional
arrangements. In the forge of the New
World, the seulers transformed their
power in the state of nature, as it must
have seemed to them, into legitimate
authority through covenants, consti-
wations, and documents relating to
human rights. The Pilgrims drew up
their Mayflower Compact creating a
society as a first step in the formation
ol a government, while Connecticut is
credited with the framing of the first
constitution.

These experiments in governance
contributed to our contemporary
views of democracy, representative
government, and constitutionalism.
The New England town meceting with
its dircet democracy and the Virginia
House of Burgesses regarded as the
first representative assembly in the
colonies served as precedents for par-
ticipatory government. The seeds of
constitutionalism were sown in the
quest for a higher law whether it was
God's law. Biblical precepts. or nawuaral
law, Church covenants served as
precedents for secular compacts, such
as formal constitutions. liventually.

Isidore Starr is Professor Emeritus of
Education at Queens College of the Ciry
University of New York, Dr. Starr, wide-
Iv recognized as “the father of law-relat-
ed education,” has written numerous
hooles and articles on LRE subjects and
is a member of the Advisory Commission
to the ABA Special Committee on Youth
Education for Crtizenship.
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the idea of constitutionalism emerged
on the political scene with its historic
corollary that no one—but no one—is
above the law as expounded in the
written cousticution.

R

The theocratic, autocratic. and
authoritarian governments in the
colonies could not still the voices of
liberty. In Massachusetts, even though
John Winthrop referred to the magis-
wrates as “gods upon earthe,” iheir
opposition to the Body of Liberties
(1641) could nov prevent its ultimate
passage. This historic step toward
constitutionalism eventually became a
part of the 1648 code of Laws and
Liberties of Massachusetts. However,
despite this step in the direction of the
idea of liberty—a small step—those
who opposed the orthodoxy of the
established church were persecuted,
prosecuted, exiled, or executed. The
stories of Roger Williams, Mary Dyer,
Anne Hutchinson. as well as the hys-
teria accompanying the Salem
witchcraft trials, are reminders of the
intolerance practiced by public offi-
cials and accepted by the community'.

The spirit of liberty remained alive
through the efforts of a small number
of visionaries. Roger Williams
preached religious liberty and the
necessity of a “wall of separation
between the garden of the church and
the wilderness of the world.” The
Maryland Act of Toleration of 1649
granted religious tolerance to all who
believed in Christ, while William
Penn went one step further by extend-
ing tolerance o all who believed in
God. In 1776, a month beforc the
Declaration of Independence, George
Mason’s Virginia Declaration of Rights
provided for “the free excercise of reli-
gion, according to the dictates of con-
science.” In 1735, John Peter Zenger,
the New York printer, was acquitted
of seditious libel, thereby putting a
small dent in the pattern of state cen-
sorship.

)k ok ok

Justice as defined by due process of
law was included in the landmark
British documents from Magna Carta

4 UPOATE ON LAW-RELATED EBUCATION

to the English Bill of Rights, as well as
in colonial documents such as the
Massachusetts Body of Liberties and
the Virginia Declaration of Rights.
Included were provisions relating o
wrial by jury, double jeopardy, coerced
confessions, and cruel and unusual
punishments.

The famous trials which we associ-
ate with this period are those of Roger
Williams, Anne Hutchinson, Mary
Dyer. the Salem witchcraft proceed-
ings, and John Peter Zenger. Anne
Hutchinson was subjected to double
jeopardy, being tried both by church
and state, which in a sense represent-
ed the same jurisdiction. Those
accused of witchcraft were tortured
and 19 were executed, while Dyer was
hanged and Rogers and Hutchinson
were exiled. '

On a happicr note, the Zenger case
was distinguished by jury nullification
of the judge’s instructions to apply the
law of seditious libel. The New York
printer was found not guilty and truth
eventually becaine a defense in sedi-
tion cascs, with the jury determining
the facts and the application of the
law.

The legal net aimed at criminal
conduct included the usual range of
assault to murder, but reached out in
its sumptuary legislation to condemn
tippling, gambling, smoking of tobac-
co, and amusements, such as Sunday
sports. Lying, idlencss, and disobedi-
ence of children were included for
good measure.

1t is especially interesting to look
back at that time to see how the pun-
ishments were devised to fit these
crimes. Viewing “shamc”™ as a major
component of punishment. officials
used the pillory, stocks, whipping,
branding, and the cutting off of cars.
Capital punishment was meted out to
those convicted of witcheraft, murder,
buggery, blasphemy, adultery, idola-
try. and rape. A disobedient child, 16
years of age and “of sufficient under-
standing™ could be put 1o death. This
was accompanied by mitigating cir-
cumstances, such as parental neglect
or “extremnce and cruel correction.”

In addition to the usual court sys-
tem of trials and appeals, there

N
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emerged at the time an unusual
experiment with arbitration. Perhaps
due in part to the widespread suspi-
cion of the legal profession, Pennsyl-
vaunia instituted a system under which
each precinct appointed three individ-
uals as “common peacemakers”
whose arbitration was “as valid as the
judgments of the Courts of Justice.” A
number of other colonies followed
Pennsylvania’s lead.

* kA

When jamestown and Plymouth
were settled, there arose a legitimate
issue of property rights: Who owned
the land? Was it the Native Amervicans
who lived there; the country whose
explorers claimed it; or the settlers
who settled there? If possession is
9/10ths of the law, as the expression
goes, was that applicable at the time?
Recent court cases relating to the land
claims of Native Awmericans have
revived this dormant issue.

Property ownership was wide-
spread and it varied from small farms
in New England to the patroonships
of New York to the plantation systen
of the South with its legal structure
relating 10 masters and slaves. The law
had to grapple with the dilemma of ..
viewing slaves as human beings or as
animate objects.

Property ownership became the
core of civic participation. It was a
requirement for suffrage and public
office, on the assumption that proper-
ty owners, whose intercsts were pro-
tected by government. would be the
bastions of stability.

Mercantilism, the dominant cco-
nomic-political policy at the time, was
characterized by government regula-
tion for the benefit of the state. This
was reflected in local controls over
prices and wages. In some arcas of the
cconomy, free enterprise persisted.

d kK

Despite voices such as that of Abi-
gail Adams, equality was a distant
dream. Waomen, as well as indentured
servants, children, and Native Ameri-
cans were disadvantaged in many
ways. Slavery was a recognized insti-
tution in the law. Among the bright
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spots were the abolition of primogeni-
ture, dower for married women was
recognized, and wealthy women were
in favored positions as executrixes of
their husband's property. Women
were able to invoke equity procedures
in the courts to protect their property
from reverting to their husbands.
According to Albie Sachs and joan
Hoff Wilson, the legal position of
women during the colonial period
was far better than in the post-Revolu-
tionary era.

The Declaration of
Independence, the
Constitution, and the Bill of
Rights: The Anvil of
CGonstitutionalism

American constitutionalism is en-
shrined in the three documents noted
above. They were written during one
of those extraordinary periods when
the forces of history and the ideas of
the law merged to produce milestones
in constitutional philosophy. It was
during 1776-89 that our country
became the focal point for constitu-
tional documents and debates which
have influenced the world.

The tension between Crown and
Parliament, on the one hand, and the
colonies, on the other. relating to
power can be best understood using
the metaphor of Newtonian physics.
The British viewed the constitutional
arrangement as a political system with
Britain at the center and the colonies,
like planets, drawn to the mother
country by the centripetal forces of
the British Constitution, the common
law, a common language, and com-
mon customs. The colonial perspec-
tive was very different. They saw it as
a social contract between king and
colonies, complicated by the centrifu-
gal forces of distance, frontier psy-
chology of indcpendence, and
innovative thinking about colonial
and imperial relationships.

When Britain resorted to the Stamp
Act, the Townshend Acts, and the
Cocrcive or Intolerable Acts, the stage
was sct for a confrontation. The con-
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sequences were a constitutional con-
frontation of awesome magnitude.
This was the time when the colonial
experiments in government werce
pounded into historic form on the
anvil of constitutionalism.

The Declaration of independence
is both a legal and constitutional doc-
ument. In colonial law, a declaration
was a special form of pleading consist-
ing of several parts: a preamble, the
relevant law, the grievances, and the
conclusion. What Jefferson did was 10
transform this ancient form of the law
into the historic birth certificate of the
American nation.

As a legal document, the pleading
is addressed to “the Supreme judge of
the World™ and perhaps 10 the jury of
*mankind.” What is extraordinary
about the reasoning is that there is no
reference to the rights of Englishmen.
Instead, the law invoked is that of
universal human rights. In addition,
Jefferson incorporates such historic
timebombs as inalicnable rights. (life,
liberty, and the pursuit of happiness),
all men are created equal, and govern-
mcent by consent of the governed.

The result was a war for indepen-
dencc accompanicd by onc of the
most prolific periods of constitutional
development. Eleven constitutions
were written, nine state and two
national. In addition, provision was
made for the governance of new lands
and the admission of new states.

Like the Mayflower Compact, the
Declaration of Independence was pro-
loguc to the framing of a constitution-
al form of government. In
transforming the dream into a reality,
the first constitutional experiment
was with the Articles of Confedera-
tion, an arrangement in which the
newly created central government
could be casily victimized by the pow-
crful states. Reduced to requisitioning
revenues and troops, the central gov-
ernment lacked the power to evoke
respect at home and abroad. The
Congress under the Articles did pass
onc of the most important laws in the
history of our country—The North-
west Ordinance of 1787, 1t incorpo-
rated the first bill of rights cnacted by
the federal government; abolished
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slavery in the territory; provided for
the creation of states; and stipulated
that the new states will be admitted
on “an equal footing with the original
thirteen states.”

The tribulations of the federal gov-
ernment under the Articles eventually
led 10 the calling of the Constitutional
Convention with its historic delibera-
tions. In turn, the ratification process
engendered the famous debates
between Federalists and Anti-Federal-
ists in which the demands for a Bill of
Rights eventually won the day.

Our Constitution and Bill of Rights
are a treasure-trove of provisions
relating to the ideas of power, liberty,
justice, property, and equality. The
idea of power is referred 1o more than
20 times in the form of separation of
powers, division of powers (federal
system), enumerated powers, reserved
powers, powers denied, and mest
important, “We The People” as the
source of power in a republican gov-
ernment.

The idea of liberty is written large
on the marquee of cighteenth century
cvents—the dramatic struggle against
governmental tyranny, as viewed by
the colonists. Liberty is defined opera-
tionally in the First Amendment and
the last sentence of the substantive
provisions of the Constitution is
unique in its mandate that: “no reli-
gious Test shall ever be required as a
Qualification to any Office or public
Trust under the United States.” (ital-
ics supplied) This scems 1o be the
only provision mandating “never.”

The idea of justice is found in such
provisions of the original Constitution
as bills of attainder and cx post facto
law, treason, trial by jury in criminal
cases, and habeas corpus. Amend-
ments 1V, V, VI, and VIl in the Bill of
Rights clarify the dimensions of jus-
tice as viewed by the Framers and
Founders.

in 1913, Charles A. Beard pub-
lished An Economic Interpretation of
the Constitution of the United States
and thereby started one of the most
important debates in American histo-
riography. Was our Constitution the
product of “pockethook patriotism”
or “altruistic idcalism?” Were the

UPOATE ON LAW-RELATED EOBCATION §
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Framers trying “10 {cather their nests™
or striving for “liberty, justice, and
stability?”

The debate still simmers, but it is
generally agreed that the Constitution
is an economic document which pro-
tects property but does not mandate
any specific type of econonic system.
In the original document, the protec-
tion of property takes various {orms:
patents and copyrights, bankruptcy
procedures, contracts, and debts
incurred under the Confederacy.

The Bill of Rights is an especially
rich depository of property rights. The
Second Amendment protects the right
to bear arms and the Third Amend-
ment offers protection against the
quartering of soldiers. The Fourth
Amendment was a responsc to the
hated writs of assistance and it con-
firms the common law principle that
“a man’s housc is his castle.” The
Fifth Amendment surrounds property
with the shield of due process of law
and assures property owners that their
property may not be taken for public
usc without just compensation. The
latter right is being transformed these
days into the “takings™ clause with
scrious constitutional implications
relating to the meaning of “for public
usc.”

As for cquality. Thomas Jefferson’s
condemnation of the slave trade in his
draft version of the Declaration of
Independence had to be omitced
because of southern opposition. The
principle that all men are created
equal™ continued 1o reverberate
throughout the years with explana-
tions and interpretations designed to
place it in the context of the preju-
dices of the time. The sceds it planted
in the minds of people are still or-
menting the conscience of the body

politic.
The Framers of the Constitution
recognized slavery with such

cuphemisms as “person”™ and “per-
sons.” Inequality was the order of the
day for women and Native Americans.

From Washington to Lincoln

Between Washingron, Framer and
Founder and First President under

§ UPOATE ON CAW-RECATED EQUCATION

the Constitution, and Lincoln, the
preserver of the union, stands John
Marshall, Chicf Justice of the United
States from 1803 to 1835. Through
the force of his personality and the
power of his intellect, he transformed
the Supreme Court from “the least
dangerous” branch of government, in
the words of Hamilton, into the most
poweiful. In his more than 500 opin-
ions, he changed the course of our
history through the doctrine of judi-
cial review.

In the famous case of Marbury v.
Madison, Marshall justified the Court’s
power in declaring a law of Congress
unconstitutional. From that prece-
dent, he extended the power of the
Court by declaring state laws uncor-
stitutional and by ruling that the High
Court had the power to review the
rulings of state courts, including their
highest tribunals, in cases involving
federal issues. When reference is
made to “he,” it should be remem-
bered that he was speaking for the
other Justices who followed his lead.

Three of the important rulings
focused on property rights. In Dart-
mouth College v. Woodward (1819),
the Court underscored the sanctity of
contract and the importance of pro-
tecting private property. Nine vears
earlier in Fletcher v. Peck, the Marshall
Court had declared unconstitutional
an act of a state legislature which had
canceled contracts based in grants
made by a previous, corrupt legisla-
ture. In Gibbons v. Ogden (1824),
regarded by some as his greatest casc.
Marshall interpreted the interstate
commerce clause to create a common
market unencumbered by state or
regional barriers. The result was a
bonanza for cconomic activity.

With the advent of Jacksonian
democracy, the doctrine ol vested
interests or property rights underwent
a transformation under Chiel Justice
Tancy. Iis opinion in Charles River
Bridge v. Warren Bridge (1837)
dectared that a state charter 1o a pri-
vate corporation to build a bridge did
not confer on the grantee monopoly
rights or exchisive privileges. A distin-
guished constitutional scholar, Stan-
fey L Kutler, has described this ruling
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as judicial “creative destruction™ of
vested privilege in favor of the release
of energy Lo pursue innovative pro-
grams in the public interest. in other
words, there ave times when the
police powers of the state take priority
over the property rights of corpora-
tions or individuals.

As the nation approached mid-cen-
tury, a constitutional crisis was in the
offing. The powcr struggle between
the states and the {ederal government
over the issue of whether the union
was a compact among the stales or a
union of “"We, the People,” took cen-
ter stage. The attempt of the Supreme
Court to resolve it proved futile and
the issue was joined on the bautlefield.

E

Exploring the idea of power during
this period takes us into two major
confrontations. The gradual emer-
gence of the doctrine of judicial
review did not go unnoticed by three
presidents. Jefferson veferred to the
Court as “the subtle corps of sappers
and miners constantly working under
the ground to undermine the founda-
tions of our confederated fabric.”
When John Marshall handed down a
decision upholding the right of the
Cherokee Indians to certain lands in
Georgia (Worcester v. Georgia, 1829),

Jackson’s responsc to Georgia's relusal

to obey is reported as: “Well, john
Marshall made his decision, now let
him enforce it.” Although there is no
proof that Jackson made this remark,
the ruling was not carried out. In turn
Lincoln conc emned the Dred Scott
decision and warned in his First Inau-
gural that if the people were to permit
the Supreme Court to decide with
fmality all “vital questions™ affecting
the fate of the Nation, they “will have
ceased to be their own ruders, having
te that extent practically resigned
theiv government into the hands of
that cminent tribunal.”

The sceond great confrontation
grows out of the issuce of states rights.
or the compact theory of the Consli-
tution. In 1798-99, the states ol Ken-
tucky and Virginia drew up a set of
resolutions written by Jellerson and
Madison, condemning the Alien and




Sedition Acts. The union, it was
argued, was a compact among the
states with the states possessing the
power to declare laws null and void.
This theory was echoed at the Hart-
ford Convention (1814) as justifica-
tion of opposition to the War ol 1812.
What secmed at the time as verbal
sparring and impotent protest took on
a more serious threatening tone when
South Carolina revived the nullifica-
tion theory with its "Exposition and
Protest™ against the “Tarill of Abomi-
nations™ followed by its Ordinanec of
Nullification of 1832. All of this was
prologue to the eventual secession of
the South and the ensuing Civil War.

The First Amendment sulfered a
number of serious blows during this
period. The first occurred during the
undeclared war with France in 1798-
99, when the Federalist Party pushed
through the Congress which it con-
trolled the Alien and Sedition Acts.
The latter, framed in the name of
national sceurity. provided severe
penalties for anyone who uttered or
published any “false. scandatous. or
malicious™ statement concerning the
president or the Congress. or attempt-
ed to bring them into “contempt or
disrepute.” Why wasn't this law
appealed to the Supreme Court? Was
it because the Justices were all Feder-
alists or was it because Marbury v,
Madison had not yet been decided? Or
was it more desirable at this time to
delineate the states rights theory of
nullification of federal legislation?
Certainly. here is an intriguing consti-
witional and historical question.

Surrendering to pressure from
Southern leaders. the House of Repre-
sentatives in 1830 passed the “Gag
Resolution™ preventing any member
of the llouse from reading anyv peti-
tion supporting the abolition of slav-
ery in the District of Columbia, It
remained in effect for cight vears,
despite the First Amendment's right
o petition,

The Civil War brought with it
widespread violation of the First
Amendment. Newspapers were sup-
pressed: the writ of habeas corpus was
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suspended by President Lincoln; and
many civilians were arrested and
imprisoned by military authoritics,

L

The idea of justice and lack of jus-
tice permeated the national scenc.
Between the 1830s and the 1850s. vig-
ilante justice played an important role
in the West and parts of the South.
Tarring and fcathering became a
regional sport—a form of vigilante
punishiment.

In cities like Boston and New York,
the emergence of police forces marked
a milestone in proflessional crime
fighting. At the same time, experi-
ments were taking place in the ficld of
penology with reference to prisons.
jails, and penitentiaries. Beatings.
straitjackets, solitary coufinements.
and unposed silence were still the
order of the day.

A number of interesting trials took
place which give us an insight into
due process of law. The Sedition Tri-
als. the trial of John Brown. and the
casce of Ex Parte Milligan (1800) offer
us different perspectives on the judi-
ciary at work.

The striving for cquality during
this period represents an important
insight into constititional and legal
tactics to achieve desirable ends.
When Congress failed to solve the
slavery question through compro-
misc. a test case was used to involve
the courts. Sinee slavery was recog-
nized in the law as the right to own
another human being. perhaps the
law could be used to change the law.,
In Pred Scott v. Sanford (1857), this
laudable attempt came 10 naught. In a
7 10 2 ruling, the High Court, speak-
ing through its Chief justice. Roger B.
Tanev, declared:

...the right of property i aslave is
distinctly and expressly affirmed in
the Constitution. . . . The only
power conferved s the power cou-
pled with the duty of guarding and
protecting the owner in his rights,

Men and women. white and
Alrican American, playved an impor-
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tant role in the abolitionist move-
ment. Women also took a leading role
in suffrage and education. The meet-
ing in Sencca Falls with its Declara-
tion and Resolutions on Woman's
Rights in 1848 declared that ~all men
and women are created equal.” but
progress was slow in coming. Semi-
narics and schools [or girls were
established and women made their
appearance as physicians, nurses.,
teachers. and ministers, but the much
anticipated Marricd Women's Proper-
v Act did not liberate them from the
legal requirement that the husband's
permission had to be obtained to
enter into contracts relating 10 proper-
Ly,

Native Americans did not fare
much better, The Cherokee “Trail of
Tears™ is still commemorated in an
outdoor pageant in Oklahoma. The
Supreme Court rulings at this time
ereated a maze of constitutional prob-
lems relating 1o the tribes as sovereign
nations.

Economic Wilding and
Economic Regulation:
1865-1900

Praise them as captains of industry or
condemn them as robber barons. they
were entreprencurs intoxicated with
the laissez-faire atmosphere of the
post-Civil War period. They com-
bined property with ingenious legal
arrangements to create giant corpo-
rate combines which dominated
industries. These ¢conomic practices.
combined with political corruption on
the national and local levels, outraged
public opinion and evoked govern-
ment action.

Wilding—a term recently associit-
cd with a savage attack by juveniles
on a young woman in New York—is
being applied by writers to reckless
and lawless activities of even pillars of
society. Although analogies are visky,
the practices of Carnegic. Rockefeller,
Vanderbilt, and Morgan in steel, oil.
railroads, and finance in restricting
competition and creating monopolies
were types of cconomic wilding which
demanded government intervention.

VPOATE ON LAW RELATED EDUCATION 7
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The result was such state legislation
as the Granger Laws, and the Inter-
state Commerce Act (1887), followed
three years later by the Sherman
Antitrust Act.

The Supreme Court’s initial reac-
tion was favorable and in Munn v. llli-
nois (1877) the Granger Laws
regulating railroad and grain elevator
rates were upheld under the law of
public utilities as “industries affected
with a public interest.” In time, how-
ever, under the leadership of Justice
Stephen Field, the Court gave consti-
tutional priority to property rights
over the police power of the state.
This confrontation between the idea
of property in a laissez-faire economic
system and the idea of power in the
public interest carried over into the
twentieth century.

* k%

It was during this period that the
idea of equality was finally incorporat-
ed into the Constitution as the Thir-
teenth, Fourtcenth, and Fifteenth
Amendments. Since amendments are
not self executing, a number of Civil
Rights Acts were passed between 1866
and 1875 clarifying the intent of these
amendments. However, these consti-
tutional and legislative measures
designed to protect the right to vote,
10 serve on juries, the right to contract
and to sue, and the right to equal
treatment in places of public accom-
modation were foiled by Black Codcs,
Grandfather Clauses, white primaries,
literacy tests, and most pointedly by
Supreme Court interpretations limit-
ing the scope of the laws. The culmi-
nating decision was Plessy v. Ferguson,
handed down in 1896, declaring that
the Fourtcenth Amendiment’s Equal
Protection of the Laws Clause sanc-
tioned separate but equal treatment of
the races.

Women, like African Americans,
were discriminated against by legal
means. Two important cases took
place at this time, one a state case and
the other a Supreme Court decision,
which set back the cause of womans'
rights. The trial of Susan B. Anthony
on June 18, 1873 has to be read to be
believed. It deserves a place in every
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history text, as does the Supreme
Court's Bradwell v. Hlinois decision,
also decided that year. In ruling that
this judge's wife could not be admit-
ted 1o the bar to practice law, the Jus-
tices used language which
perpetuated the stereotype that a
woman's place was in the home.

Discrimination and violence dur-
ing these years did not draw a color
line. Chinese were excluded in 1882
from coming to this country, and
decades of conflict with Native Amer-
icans led 1o a series of wars, culminat-
ing in 1890 in the Battle of Wounded
Knee.

* * Kk

Although police forces were being
organized at this time and the courts
were functioning, the Ku Klux Klan,
“Judge Lynch,” and vigilante justice
prevailed in parts of the country. The
trials resulting from the 1886 Hay-
market Riot give us some sense of
what results when due process is con-
fronted by public hysteria. The
Supreme Court's affirmation of the
contempt citation of Eugene Debs is
indicative of judicial reaction to the
role of labor at that time.

The Square Deal, the New
Freedom, and the New Deal:
1900-194%5

Theodore Roosevelt, Woodrow Wil-
son, and Franklin Delano Roosevelt
left their mark on American history in
memorable slogans. Their use of polit-
ical power transformed the times in
which they lived and their programs
established institutions and policies
which still serve as sounding boards
for contemporary issues. The spirit of
the Progressive Movement flourished
during the first two decades and was
revived in response to the challenges
of the Great Depression.

Proposals to return political power
to the people led to the Seventeenth
and Nineteenth Amendments as well
as local measures, such as the initia-
tive, referendum, and recall. This
period also saw experiments with city
manager and mayor-city council
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forms of municipal government.

The dominant theme during the
early years was opposition to corpo-
rate bigness and monopoly and a
marked concern for working people.
The former resulted in trust-busting
and such legislation as the Clayton
Antitrust Act and the Federal Trade
Commission Act, while the latter took
the form of social legislation—mini-
mum wages, maximum hours, and
child labor laws.

This period marked a series of con-
rontations betwcen the states and
Congress, on one side, and the
Supreme Court, on the other. Reading
intn the Constitution the theory of
laissez-faire, the Court invoked the
measuring rod of substantive due pro-
cess of law. Using the anvil of the
Fourteenth Amendment's Due Process
of Law Clause, the Court struck down
social legislation on the ground that it
was capricious, arbitrary, and unrea-
sonable. For example, when the Court
invalidated a New York State law lim-
iting employment in bakeries to 10
hours a day and 60 hours a wezk, it
reasoned that the legislation interfered
with the “liberty of contract” of
employer and employee. A distin-
guished constitutional authority com-
mented that the Justices in that case
had converted “liberty” into freedom
of contract, “property” into business
conduct in pursuit of profit, and “due
process of law” into anything which a
majority of the Court regarded as rea-
sonable. In his oft-quoted dissenting
opinion, Justice Oliver Wendel!
Holmes, Jr. reminded his colleagues
that “A Constitution is not intended
to embody a particular cconomic the-
ory, whether of paternalism. . .or of
laissez-faire.”

Three years after the Lochner deci-
sion in 1905, the Court upheld Ore-
gon’s law prohibiting the employment
of women in factorics for more than
10 hours a day. The Brandeis Brief,
utilizing an unpreccdented array of
statistical and sociological data per-
suaded the Justices to make an excep-
tion in the case of women, a result
which has been condemned today by
feminists who see in this a dangerous
precedent in the quest for equality.
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Judicial and legislative victories
marked the early years of this period.
The Court dissolved the tobacco and
oil trusts, while consumer legislation
in meats, foods, and drugs set the
precedent for protective standards.
The New Deal brought with it an
extensive arsenal of experimental leg-
islation, and the Court’s unfavorable
response led 1o FDR's Court Reform
Plan with its firestorm of opposition.

* % %

It was during this period that the
First Amendment faced its most seri-
ous challenge since the Alien and
Sedition Acts of 1798. Congressional
legislation—the Espionage Act of
1917 and the Sedition Act of 1918—
and state laws circumscribed freedom
of expression leading to a number of
important Supreme Court rulings. In
Schenck v. United States (1919), Jus-
tice Oliver Wendell Holmes, Jr.
expounded his Clear and Present
Danger Rule only to discover to his
dismay that he had to dissent when
his colleagues applied it in the Abrams
case the very same year.

Although the High Court upheld
the convictions, an interesting devel-
opment at the time in the case of Git-
low v. New York (1925) scemed at first
like a footnote in the law. The Justices
ruled that the idea of liberty as free-
dom of expression applied to the
states under the Due Process of lLaw
Clause of the Fourteenth Amend-
ment. This turned out to be the open-
ing wedge in the incorporation
doctrine under which any of the
rights in the Bill of Rights were
nationalized. As a result, the Supreme
Court has created a set of national
norms relating to liberty and justice
(due process of law) binding on the
national government and the states.

In 1925, the ideas of liberty and
justice played important roles in the
drama of the Scopes trial in Ten-
nessce. There, religious fundamental-
ism and the evolutionary theory of
Darwin inet head on in a riveting casc
in which the protagonists, Clarence
Darrow and William Jennings Bryan,
transformed a local case into national
entertainment. The issues presented
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dramatically in the small town of Day-
ton continue to simmer to this very
day.

* Kk %k

In the arena of equality during this
period, the Nineteenth Amendinent
was ratified in 1920, granting suffrage
to women and, four ycar later, citizen-
ship was extended 1o Native Ameri-
cans. But people of color continued to
fare poorly when local or national
customs were confronted with consti-
tutional issucs relating to due process
of law or equality.

A case in point is the trials of the
Scottsboro Ninc, a group of nine
young African American men ranging
in age from 12 to 19 who were
accused of raping two white girls.
What began in 1931 continued for
nearly two decades. until 1950 to be
exact, when the matter was put to
rest. Only the intervention of the
United States Supremc Court and
public outrage throughout the coun-
try saved the defendants from lynch-
ing and the death sentence.
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Opposing counsel Clarence Darrow and William Jennings Bryan at the Scopes trial.
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While the Scottsboro case involved
nine young men, the Japanese intern-
ment policy during World War 11
involved 125,000 men, women, and
children. Justified by the government
as necessary to counter sabotage, espi-
onage, and other “fifth column activi-
tics,” this tragic episode has troubled
the collective conscience of the Amer-
ican people to the point where con-
pensation has been paid out 1o the
survivors. In its three decisions in this
area, the Supreme Court sided with
military necessity in two of the rul-
ings; in the third, the Justices con-
cluded that American citizens of
Japanese ancestry whose loyalty has
been investigated and confirmed
could not be detained against their
will,

The Grisis in Gonstitutionalism:
1945-1993

The turn of the kaleidoscope brings us
to the present scene: a half-century of
historic triwinphs in civil libertics (lib-
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erty and justice), civil rights (equali-
ty), and reapportionment (“one per-
son, one vole™) and national tragedies
in the abuse of political power. If any
theme seems to dominate this period,
it is the periodic disregard of the prin-
ciple of constitutionalism as a way of
political lifc. Actions by presidents
and their aides, as well as by members
of Congress and state officials, seem
10 be based on the assumption that
they are not subject to their oaths of
office and the Constitution and the
laws of the land.

Invasions of the Bay of Pigs, Grena-
da. and Panama dirccted by recent
presidents have chipped away at the
constitutional power of the Congress
10 declare war. Although U.S, involve-
ment in the Korean conflict can be
traced to an act of the United Nations
Security Council, of which we were a
member, the Vietnam War was pur-
sucd by the presidents and members
of both parties with the Gulf of
Tonkin Resolution as a ploy 1o justify
military action.

The Watergate and the Iran-Contra
episodes represent the most serious
violations of the principle of constitu-
tionalism since the Grant and Harding
scandals. President Nixon was desig-
nated by the Watergate grand jury as
an “unindicted coconspirator” and
forced to resign, while some of his
aides went to prison. He was par-
doned by President Ford for any
crimes he committed or may have
committed. The tran-Contra intrigue,
which took place during the Reagan
administration. involved foreign
countries in a scenario of arms and
hostages, as well as military officers
and presidential aides. Congressional
hearings and criminal trials led to a
number of convictions. The indepen-
dent prosccutor complained of official
intransigence as a hindrance in bring-
ing those who were accused to trial
and in disclosing the nature and
extent of incriminating evidence. As
in Watergate, President Bush par-
doned Caspar Weinberger, former
Sceretary of Defense, who had been
indicted, and scveral others who had
heen convicted. Amid the cacophony
of charges and counter-charges—a
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witchhunt criminalizing policy differ-
ences and a conspiracy o interfere
with due process of lawv—there is evi-
dent a gradual erosion of public confi-
dence in our constitutional system.
What is especially disconcerting
about Watergate and Iran-Contra is
the defense of some of the accused
who argued that they were obeying
the orders of their superiors or were
setting the stage for “plausible denia-
bility.” Like Lt. Calley's defense in the
My Lai massacre, the result may very
well be the undermining of constitu-
tionalism by crimes of obedience—the
position that there are some govern-
ment officials who are above the law.

* % R

During this period, the idea of lib-
erty had its setbacks and its victories.
World War Il was barely over when
Cold War tensions and suspicions led
to the targeting of the Communist
Party and communist sympathizers as
the most serious threat to national
security. The response was Congres-
sional legislation, such as the Internal
Sccurity Act of 1950, siate loyalty
laws, and Congressional and state
inquirics into beliefs and associations.
Senator Joseph McCarthy dominated
the early 1950s with his inquisitorial
hearings, charges of guilt by associa-
tion, and a cavalicr disrcgard of the
letter and spirit of constitutionalism.
What followed has been described as
"a chilling effect on the First Amend-
ment” and “a pall of orthodoxy.™

While this was going on. two sen-
sational trials attracted world-wide
attention. In 1949, the ninc-month
trial of 11 communist leaders for vio-
lating the Smith Act of 1940 by con-
spiring 1o teach and advocate the
overthrow of the government by force
or violence ended in their conviction,
with the Supreme Court affirming the
verdict by a 0-2 vote. Shortly there-
after, the espionage trial of Ethel and

Julius Rosenberg made headlines.

Their death sentence inspired a
worldwide protest, including such
notables as Pope Pius X and Albert
Einstein, but failed 1o stop their exe-
cution,

As the McCarthy period was draw-

ing to a close, the Warren Court
(1953-69) began its interpretation of
First Amendment freedoms. In cases
involving scparation of church and
state, the Court declared unconstitu-
tional required prayers and Bible read-
ing in public schools; in conscientious
objector cases, it eased the scope of
exemptions; in the Tinker case, it sup-
ported the symbolic speech of stu-
dents who did not disrupt the school
environment; and it expanded free-
dom of the press to criticize public
officials in defamation actions (shades
of John Peter Zenger!). These and
other cases have established prece-
dents that the Burger and Rehnquist
Courts have had to wrestle with.

* ok R

Both in the area of liberty and jus-
tice (Amendments Four. Five, Six,
and Eight), the Warren Court initiat-
cd constitutional revolutions. What
the Justices did was Lo continue on a
large scale the nationalization of the
Bill of Rights by incorporating a num-
ber of its provisions within the Due
Process of Law Clause of the Four-
teenth Amendment. By doing this, the
Court set up a number of national
norms which applicd to all persons in
all the states.

The landmark rulings of the War-
ren Court in criminal justice are now
widely known and recognized. The
Gidcon casc extended the right to
counsel to the indigent; Miranda con-
demned coerced confessions: Mapp
applied the exclusionary rule to the
states; and Gault expanded the rights
of juveniles in delinquency proceed-
ings. In various shapes and forms,
these precedents have survived.

Kok ok

Confronting Gunnar Myrdal’s An
American Dilemma, the Warren Court
initiated a revolution in civil rights by
striking a scrics of constitutional
blows against the wall of segregation.
Invoking the Fourteenth Amend-
ment's Equal Protection of the Laws
Clause in Brown v. Board of Education
and the Due Process of Law Clause of
the Fifth Amendment in Bolling v.
Sharpe, the Court in 1954-1955 unan-
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The following books helped shape
my thinking as I prepared this arti-
cle. 1 acknowledge their contribu-
tions and commend them to those
seeking additional background
material.

The national and a number of
the state LRE projects have made
distinctive contributions to this
field. Two excellent publications
are Law in American History by
James G. Lengel and Gerald A.
Danzer (Scott Foresman, 1983) and
Law in U.S. History by Melinda R.
Smith, Kenneth Rodriguez, and
Mary Louise Williams (Social Sci-
ence Education Consortium, 1983).

There are alternative approaches
to teaching this topic. For example,
one could focus on the top 20 cas-
es, laws, executive acts, lawmakers,
contributors to justice, equality,
and liberty. Those interested in the
top 20 cases will find two volumes
especially helpful: Jethro K. Lieber-
man’s Milestones: 200 Years of Amer-
ican Law: Milestones in Our Legal
History (West Publishing, 1976)
and Lee Arbetman and Richard L.
Roe’s Great Trials in American His-
tory (West Publishing, 1985).

Lawrence M. Friedman's A Histo-
ry of American Law (2nd ed., Simon
and Schuster, 1985) is probably one
of the best sources in this field. One
will find here some of the topics
which deserve to be included, such
as the role of lawyers and the bar.

There are many books dealing
with constitutionalism. One of my
favorites is an “oldie”: Arthur E.
Sutherland’s Constitutionalism: Ori-
gin and Evolution of its Fundamental
Ideas (Blaisdell Publishing Co.,

1965). An earlier classic is Clinton
Rossiter's Seedtime of the Republic
(Harcourt, Brace, 1953).

Two excellent sources for the
colonial period are Law and Author-
ity in Early Massachusetts by George
Lee Haskins (University Press,
1960) and the essays in Leonard W.
Levy and Dennis J. Mahoney's
(eds.) The Framing and Ratification

of the Constitution (Macmillan,

1987). _

Two important contributions to
this field are James Willard Hurst's
Law and the Conditions of Freedom
in the Nineteenth-Century United
States (University of Wisconsin
Press, 1964) and Stanley 1. Kutler's
Privilege and Creative Destruction:
The Charles River Bridge Case
(Johns Hopkins Press, 1971). These
volumes complement each other in
explaining the burst of economic
energy, the creation of vested privi-
lege, and the reaction of the state
through the uses of the law.

The darker side of the law is
developed in Frank Browning and
John Gerassi's The American Way of
Crime: From Salem to Watergate
(P.T. Putnam’s Sons, 1980) and in
Crimes of Obedience by Herbert C.
Kelman and V. Lee Hamilton (Yale
University Press, 1989).

There are many books dealing
with inequality: Albie Sachs and
Joan Hoff Wilson’s Sexism and the
Law: Male Beliefs and Legal Bias
(The Free Press, 1978); Dee
Brown's Bury My Heart at Wounded
Knee (Bantam, 1971); Charles F.
Wilkinson's American Indians, Time,
and the Law (Yale University Press,
1987); Simple Justice by Richard

Kluger (Random House, 1975); and
Justice at War: The Story of the
Japanese Americans Internment Cases
by Peter Irons (Oxford, 1983).

There are many important books
dealing with the idea of liberty.
Two which deserve our attention
are Thomas L. Emerson’s The Sys-
tem of Freedom of Expression (Ran-
dom House, 1970) and Leonard W.
Levy's Emergence of a Free Press
(Oxford, 1985).

One of the best book on the
nature of power is Adolf Berle's
Power (Harcourt, Brace and World,
1969), a survey of the role of power
in human affairs. Liberty, Property,
and the Law: Constitutional Interpre-
tation before the New Deal, edited by
Ellen Frankel Paul and Howard
Dickman (State University of New
York Press, 1989) is an excellent
collection of essays exploring the
idea of property. Richard Epstein’s
Takings: Private Property and the
Power of Eminent Domain (Harvard
University Press, 1985) is the
authoritative work in its field. Both
books should be read together,
since the essays support and oppose
the reasoning in the takings contro-
versy.

The economic “wilding” of the
past fifteen years has been chroni-
cled by Donald L. Barlett and James
B. Steele, the Pulitzer-prize winning
reporters of the Philadelphia Inquir-
er, in their America: What Went
Wrong? (Andrews and McMeel,
1992) and in Charles Derber's Mon-
ey, Murder, and the American
Dream: Wilding from Wall Street to
Main Street (Faber and Faber,
1992).

imously agreed that segregated educa-
tion in the states and in the District of
Columbia was unconstitutional. What
lollowed was a steady stream ol opin-
ions striking down racial discrimina-
tion in public accommodations,

housing, and voting. By sustaining the
constitutionality of the fandmark civil
rights legislation of the Congress
(Civil Rights Acts of 1964, 1965, and
1968), the Court joined the Congress
in rectilying the record of history dat-
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ing back to the drafting of the Consti-
tation.

The reaction to the Brown case was
peaccful protest and viotent action.
Southern representatives and sena-
tors, as well as many of the Southern
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states, invoked states’ rights and
devised ways of circumventing federal
law. One county cven went so far as
1o close its schools rather than deseg-
regate. However, the constitutional
roadblock to desegregation had been
demolished and the road to equality
had been opened to those who had
been excluded. Controversies involy-
ing affirmative action and quotas and
guidelines have complicated the jour-
ney toward equality.

Three imporwant equality amend-
ments were added to the Constitution
during this period, while the Equal
Rights Amendment was voted down.
The Tweuty-third Amendment gave
citizens in the District of Columbia
the right to vote for presidential and
vice presidential electors; the Twenty-
fourth abolished the poll tax in federal
elections; and the Twenty-fifth
enfranchised 18-year olds.

Despite the defeat of the Equal
Rights Ainendment, feminists have
macle impressive strides in politics, in
the professions, and in the workplace.
Native Americans have initiated court
cases relating to past treaties, their
ownership of land. and the status of
Indian tribes as permanent govern-
ments within the federal system.

When Chief Justice Warren was
about 1o retire, he was asked which of
the opinions of his Court did he con-
sider the most important. He sur-
prised his questioner by not citing
Brown v. Board of Education, but
rather Baker v, Carr. the case which
initiated the apportionment revolu-
tion and evolved into the one person.,
one vote principle.

¥ %k

As in periods past, the idea of
property weaves its way through the
fabric of society. Property is power in
the economic. social, and political
spheres. The more property one pos-
sesses, the greater the options avail-
able for the pursuit of happiness.

The deregulation policies in recent
years in the interest of laissez-faire
and free enterprise have disclosed that
Adam Smith’s invisible hand can be
far more grasping and greedy than
beneficial and (riendly. The “junk
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bond™ orgy and airline fare wars have
created havoc for stockholders and
communities. A number of investiga-
tive reporters—the best of whom rival
those of the Progressive Era—have
disclosed that the rulemakers in
Washington have oo often been the
allies of the dealmakers in business.
Add 1o this the savings and loan scan-
dal and corruption in some of the
government agencies, such as Hous-
ing and Urban Developinent, and the
stage is set for regulatory legislation.
This is reminiscent of the post-Civil
Wwar period with its economic wilding
and economic reform.

Three developments during this
period warrant our attention. In 1952,
President Truman scized the steel
mills 1o head off a threatened nation-
wide strike. As this action took place
during the Korean conflict, the presi-
dent justified his act by citing his
powers as Chief Executive and Comn-
mander-in-Chicl of the Armed Forces.
The case of Youngstown Stecl and Tube
Co. v. Sawyer has become a classic
exposition of the power of the presi-
dent over private property. In seven
scparate opinions covering 131 pages,
the 6-3 decision lectured the president
on the limits of his powers. The
seizure was adjudged to be illegal on
the ground that the Congress had
jurisdiction over the disposition of
private property in this case.

The second development is the
emergence of the “takings™ school of
law. Basing its position on the Lmi-
nent Domain clause of the Fifth
Amendment, as well as those in state
constitutions, these scholars argue that
this provision is designed to protect
private property against government
“takings™ which affect the value of the
owner’s land or business. This move-
ment has serious implications for zon-
ing and environmental legislation.

During this period, a new form of
property has emerged, arising, in part,
from New Deal legislation of the
1030s. Designated as catitlemeuts, it
includes farm subsidices, Social Sccuri-
ty, Medicare, pensions, unemploy-
ment insurance, and welfare
payments, among others. These
claims—some of them, like Social
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Security and Medicare are based on
contributions by recipients—are
regarded as property rights and justifi-
able claims on the government. As we
approach the twenty-first century, this
issuc will require the wisdom of a
Solomon 1o resolve to the satisfaction
of an aging population.

There are many other issues and
cases that deserve examination. For
example, the Pentagon Papers Case,
(1971), which struck a blow against
prior censorship; United States v.
Nixon, which in 1974 ruled that exec-
utive privilege had to give way 10
criminal justice; and Roe v. Wade
(1973) with its penumbras in the
ideas of liberty and justice.

Gonclusion

In an article this ambitious in scope,
there are bound to be regrettable
omissions. Limitations of space forced
skipping over such important topics
as New Deal legislation. which is
mentioned in passing, and new chal-
lenges such as the right to die and
genctic engineering. However, 1
believe that our central point has been
underscored: In teaching United
States History, the study of the law
cannot be avoided. 1t can be raught
well or badly, but it cannot be omit-
ted. What law-related education has
contributed to quality civic education
is its uncovering of the role of law in
our lives as individuals and in our
roles as citizens.

One last thought. 1 am sure that
James Madison would not object to
my paraphrasing of his funous quota-
tion in Federalist No. 51 because it is
all in a good cause.

But what is law itself but the great-
est of all reflections on human nature.
If human beings were angels, now law
would be necessary. If angels were to
govern human beings, neither internal
nor external controls would be neces-
sary. 1n framing a legal system which
is to he administered by human beings
over human beings, the great difficul-
ty lies in this: you must first enable
the lawmakers to carry out their laws:
and in the next place, oblige the law-
makers to obey the laws. v
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Teaching Strategy

Back to the Future of the

Bill of Rights

Iwko

Objective

To introduce students to the sourcss of
the federal Bill of Rights.

Background

In 1787, each of the original thirteen
states had to decide whether to ratify
the Constitution. The process pitted two
forces against one another: the Federal-
ists, who supported the Constitution as
proposed, and the Anti-Federatists, who
opposed ratifying the document unless
provisions were added to guarantee
specific rights to individuals.

Along with notification of their accep-
tance of the Constitution, several states
sent a list of suggested changes. These
states indicated that they would have
trouble supporting the Constitution in the
future unless their suggestions were put
into a Bill of Rights. The more than two-
hundred suggestions offered by these
states contained (after taking into
account some duplication of ideas and
words) approximately one hundred
ideas. A Virginia printer, Augustine Davis,
compiled them into a booklet entitled
“The Ratifications of the New Foederal
Constitution together with the amend-
ments proposed by the several states.”

James Madison, a major architect of
the Constitution, was initially opposed to
any Bill of Rights. He believed all neces-
sary rights could be found in the exist-
ing document, and that many of the
states had their own bills of rights with
which the new federal government could
not interfere.

During the time between the ratifica-
tion conventions of the various states
and the meeting of the first federal
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Congress, however, Mr. Madison
changed his mind. The voters in the con-
gressional district for which he was a
candidate felt strongly about a need for a
federal Bill of Rights. His friend Thomas
Jefferson aiso helped persuade him of
the value of such a document. Armed
with research from Augustine Davis’
booklet, in August of 1789 Mr. Madison
submitted to the first federal Congress a
proposal for a federal Bill of Rights.

Materials Needed

1. Constitutional amendment sugges-
tions from Massachusetts, New
York, North Carolina and Virginia
(reprinted here with permission from
"The Contexts of the Bill of Rights™;
Stephen L. Schechter and Richard
Bernstein, eds.; The New York State
Commission on the Bicentennial of
the Constitution, 1990).

2. A copy of the present United States
Constitution, as amended.

Time Needed

Two class periods.

Procedures

On the first day, students should:

* familiarize themselves with the mate-
rials listed above;

* respond in writing to Handout Ques-
tions 1 and 2; and

* e assigned Handout Question 3 as
homework.

On the second day, students should:
* review their in-class written work
from the previous day;

a2

Handout Questions

1. Find instances where a state's
suggestion became part of the
federal Bill of Rights. Which
state offered the suggestion?
Which constitutional amend-
ment eventually incorporated
it?

2. Find any wording in the states’
suggestions that became part
of future constitutional amend-
ments beyond the Bill of Rights
(amendments 1-10) and identi-
fy that future amendment by
number (11-27).

3. Assume you are James Madi-
son preparing to present your
list of rights to the first federal
Congress. Assume also that
you are biessed with knowl-
edge of the more than two
hundred years of American his-
tory that will follow the Bill of
Rights’ ratification. Keenly
aware of the many problems
our nation faces (crime, dis-
crimination, pollution, etc.),
select the suggestions you
would want to be part of your
new Bill of Rights. Explain how
each of the rights you select
will assist the modern Ameri-
can citizen as we approach the
twenty-first century.

* help their classmates draw up a Bill
of Rights (using the lists they were
assigned for homework) and provide
a rationale for each item.

discuss Debriefing Questions 1-3;

* be given the option of earning extra
credit by writing an essay or research
paper in response to Debriefing
Question 4.

Emil Zulio is a law instructor and
Director of Project C.A.P.A.B.L.E. for the
Kingston Consolidated Schools in
Kingston. New York.
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Student Handout

Suggested Gonstitutional Amendments

MASSACHUSETTS

First, That it be explicitly declared,
that all powers not expressly delegated
by the aforesaid Constitution, are
reserved to the several states; to be by
them exercised.

Secondly, There shall be one repre-
sentative to every thirty thousand per-
sons, according to the census
mentioned in the Constitution, until the
whole number of representatives
amount to 200.

Thirdly, That Congress do not exer-
cise the powers vested in them by the
4th sect. of 1st art. but in cases when a
state neglect or refuse to make regula-
tions therein mentioned. or shall make
regulations subversive of the rights of
the people, to a free and equal represen-
tation in Congress, agrecable to the
Constitution.

Fourthly, That Congress do not lay

direct taxes but when the monies arising
from the import and excise are insuffi-
cient for the public exigencies; nor then,
untit Congress shall have first made a
requisition upon the States, to assess,
levy, and pay their respective propor-
tions of such requisition, agreeably to
the census fixed in the said Constitution,
in such way and manner as the legisla-
ture of the state shall think best—and in
such case, if any state shall neglect or
refuse to pay its proportion, pursuant to
such requisition, then Congress may
assess and levy such state's proportion,
together with interest thereon, at the
rate of six per cent, per annum, from the
time of payment prescribed in such reg-
uisition,

Fifthly, That Congress erect no com-
pany of merchants, with exclusive
advantages of commerce.

Sixthly, That no person shall be tried
for any crime by which he may incur an

infamous punishment, or loss of life,
until he be first indicted by a grand jury,
except in such cases as may arise in the
government and regulation of the land
and naval forces.

Seventhly, The Supreme Judicial
Foederal Court shall have no jurisdiction
of causes between Citizens of different
states, unless the matter in dispute,
whether it concerns reality or personali-
ty, be of the value of 3000 dollars at the
least; nor shall the Foederal judicial
powers extend to any actions between
citizens of different states, where the
matter in dispute, whether it concerns
the reality or personality, is not of the
value of 1500 dollars at the least.

Eighthly, In civil actions, between cit-
izens of different states, every issue of
fact arising in actions at common law
shall be tried by a jury, if the parties, or
either of them, request it.

Ninthly, Congress shall, at no time,
consent, that any person, holding an
office of trust or profit, under the United
States, shall accept of a title of nobility,
or any other title or office, from any
king, prince, or foreign state.

NEW YORK

That the enjoyment of life, liberty,
and the pursuit of happiness are essen-
tial rights which every government
ought to respect and preserve.

That the powers of government may
be reassumed by the people, whensoev-
er it shall become necessary to their
happiness; that every power, jurisdiction
and right, which is not by the said Con-
stitution clearly delegated to the
Congress of the United States, or the
departments of the government thereof,
remains to the people of the several
states, or to their respective state gov-
ernments, to whom they may have
granted the same; and that those clauses
in the said Constitution, which declare
that Congress shall not have or exercise
certain powers, do not imply that
Congress is entitled to any powers not
given by the said Constitution; but such
clauses are to be construed either as
exceptions to certain specified powers,
or as i‘nserted merely for greater caution.

14 UPRATE ON LAW-RELATES ENNCATION

That the people have an equal, natu-
ral and unalienable right, freely and
peaceably to exercise their religion
according to the dictates of conscience;
and that no religious sect or society
ought to be favered or established by
law in preference of others.

That the people have a right to keep
and bear arms; that a well regulated
militia, including the body of the people
capable of bearing arms, is the proper,
natural, and safe defence of a free state.

That the militia should not be subject
to martial law except in time of war,
rebellion or insurrection.

That standing armies in time of
peace are dangerous to liberty, and
ought not to be kept up, except in cases
of necessity, and that at all times the
military should be under strict subordi-
nation to the civil power.

That there should be once in four
years, an election of the President and
Vice-President, so that no officer who
may be appointed by the Congress to act
as President, in case of the removal,

. 53

death, resignation or inability of the
President and Vice-President, can in any
case continue to act beyond the termina-
tion of the period for which the last Pres-
ident and Vice-President were elected.

That nothing contained in the said
Constitution, is to be constryed to pre-
vent the legislature of any state from
passing laws at its discretion, from time
to time, to divide such state into conve-
nient districts, and to apportion its rep-
resentatives to, and among such
districts.

That the prohibition contained in the
said Constitution, against ex post facto
laws, extends only to laws concerning
crimes.

That all appeals in causes, deter-
minable according to the course of the
common law, ought to be by writ of
error, and not otherwise.

That the judicial power of the Unitad
States, in cases in which a State may be
a party, does not extend to criminal
prosecutions, or to authorise any suit,
by any person against a State.
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NORTH CAROLINA

8th. That in all capital and criminal
prosecutions, a man hath a right to
demand the cause and nature of his
accusation, to be confronted with the
accusers and witnesses, to call for evi-
dence and be allowed counsel in his
favor, and to a fair and speedy trial by
an impartial jury of his vicinage, without
whose unanimous consent he cannot
be found guilty (except in the govern-
ment of the land and naval forces) nor
can he be compelled to give evidence
against himself.

9th. That no freeman ought to be
taken, imprisoned, or disseized of his
freehold, fiberties, privileges or
franchices, or outlawed, or exiled, or in
any manner destroyed or deprived of
his life, liberty, or property, but by the
faw of the land.

10th. That every freeman restrained
of his liberty is entitled to a remedy to
enquire into the lawfulness thereof; and
to remove the same, if unlawful, and
that such remedy ought not to be denied
nor delayed.

11th. That in controversies respect-
ing property, and in suits between man
and man, the ancient trial by jury is one
of the greatest securities to the rights of
the people, and ought to remain sacred
and mviolable.

12th. That every freeman ought to
find a certain remedy by recourse to the
law for all injuries and wrongs he may
receive in his person, property, or char-
acter. He ought to obtain right and jus-
tice freely without fale, completely and
without denial, promptly and without
delay, and that alf establishments, or
regulations contravening these are
oppressive and u “iust.

13th. That excessive bail ought not to
be required, nor excessive fines
imposed, nor cruel and unusual punish-
ments inflicted.

14th. That every freeman has a right
to be secure from all unreasonable
searches, and seizures of his person, his

Q
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James Madison

papers, and property; all warrants there-
fore to search suspected places, or seize
any freeman, his papers or property,
without information upon oath (or affir-
mation of a parson religiously scrupu-
lous of taking an oath) of legal and
sufficient cause, are grievous and
oppressive. and all general warrants to
search suspected places, or to appre-
hend any suspected person without spe-
cially naming or describing the place or
person, are dangerous and ought not to
be granted.

ANy uuDWIIG Y]

15th. That the people have a right
peaceably to assembie together to con-
sult for the common good, or to instruct
their representatives; and that every free-
man has a right to petition or apply to
the Legislature for redress of grievances.

16th. That the people have a right to
freedom of speech, and of writing and
publishing their sentiments; that the
freedom of the press is one of the great-
est bulwarks of liberty, and ought not to
be violated.
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VIRGINIA

gth. That no freeman ought to be tak-
en, imprisoned, or disseized of his free-
hold, liberties, privileges or franchises,
or outlawed, or exiled, or in any manner
destroyed or deprived of his life, liberty
or property, but by the law of the land.

10th. That every freeman restrained
of his liberty is entitled to a remedy to
enquire into the lawfulness thereof, and
to remove the same, if unlawful, and
that such remedy ought not to be denied
nor delayed.

11th. That in controversies respect-
ing property, and in Suits between man
and man, the ancient trial by jury, is one
of the greatest securities to the rights of
the people, and ought to remain sacred
and inviolable.

12th. That every freeman ought to
find a certain remedy by recourse to the
laws for all injuries and wrongs he may
receive in his person, property, or char-
acter. He ought to obtain right and jus-
tice freely without fale, completely and
without denial, promptly and without
delay, and that all establishments, or
regulations contravening these rights,
are oppressive and unjust.

13th. That excessive bail ought not to
be required, nor excessive fines
imposed. nor cruel and unusual punish-
ments inflicted.

14th. That every freeman has a right
to be secure from all unreasonable
searches of his person, his papers, and
property; all warrants therefore to
search suspected places, or seize any
freeman, his papers or property, without
information upon oath (or affirmation of
a person religiously scrupulous of tak-
ing an oath) of legal and sufficient
cause, are grievous and oppressive, and
all general warrants to search suspected
places, or to apprehend any suspected
person without specially naming or
describing the place or person, are dan-
gerous and ought not to be granted.

15th. That the people have a right
peaceably to assemble together to con-
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The Original
Golonies

NEW YORK

PENNSYLVANIA

VIRGINIA

NORTH CAROLINA

SOUTH
CAROLINA

GEORGIA

NEW HAMPSHIRE
MASSACHUSETTS

RHODE ISLAND
CONNECTICUT
NEW JERSEY

DELAWARE
MARYLAND

sult for the common good. or to instruct
their representatives; and that every
freeman has a right to petition the Leg-
islature for redress of grievances.

16th. That the people have a right to
freedom of speech, and of writing and
publishing their sentiments; that the
freedom of the press is one of the great-
est bulwarks of liberty, and ought not to
be violated.

17th. That the people have a right to
keep and bear arms, that a well regulat-
ed militia composed of the body of the
people trained to arms, is the proper,
natural and safe defence of a free state.
That standing armies in time of peace
are dangerous to liberty, and therefore
ought to be avoided, as far as the cir-
cumstances and protection of the com-
munity will admit; and that in all cases,
the military should be under strict sub-
ordination to and governed by the civil
power.

95

Debricfing Questions

1. What similarities do you see
among the states’ suggested
changes? What differences?

2. After reviewing all of the
states’ suggestions, what
rights and protections are
especially emphasized? Why
do you think the states
believed these rights were so
important?

3. Do any of the states’ suggest-
ed amendments seem unnec-
essary or old-fashioned to you
today? Why?

4. What do you think a “right” is?
Who has them? Where do
they come from? Do you think
they have changed from the
days when the Bill of Rights
was added to the Constitution
in 17912
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Law and U.S. History

trategies for Teaching Law
in American History

Peler Knapp

he study of American history

provides fertile ground for law-

related cducation. To know
about and understand the unfolding
story of Amcrican history is 1o know
about and understand the law. its evo-
lution, influence, and potential. Since
the mid-1960s, focused and thought-
ful cfforts have been made in social
studlies to infuse meaningful law-relat-
ed education into the study of Ameri-
can history. Teachers, professors,
curriculum writers, and publishers
have worked to create lessons and
materials that help students better
understand the law and its role in our
history. Teacher-training institutes,
curriculum cfforts, regional, state and
national projects. couferences and
workshops, special publications (such
as this one). and student competitions
have all been developed to assist in
furthering law-related education. At
first identified as an “educational fad.”
now recognized by educators and his-
torians as a legitimate and significant
focus of interest, law-related educa-
tion can be found in many American
history classrooms throughout the
nation. And rightly so! To study
American history without attention to
the role and significance of law is to
commit an intelfectual disservice to
our students,

Because many educators trained in
the sixties, seventies, and carly cight-
tes had little specific training or back-
ground in law as it relates to history,
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the priority and emphasis ol much
law-related education carly on was
teacher iraining. Methodology as well
as substantive law was given priority
at teacher workshops and institutes
around the country. Fortunately.
good social studies teaching strategies
were casily adapted to law-focused
content. American history classes
became popular places for piloting
new materials and approaches. Teach-
ers found law-related education
themes and methods to be highly
motivating with students and very
successful. What follows is a brief list-
ing ol and commentary on some of
the more prevalent strategies for using
law to teach American history. The
emphasis is on instruction at the sec-
ondary level (grades 7-12), although
variations on and adaptations of these
strategies have been successfully used
at lower grade levels.

Case Study

Probably the most widely used and
adapted law-related education method
used in American history classes
today is the case study. This approach
to instruction was lirst developed to
help law students obtain the necessary
skills of “initiative, independent anal-
vsis, balanced reasoning, critical

judgement, and articulate communi-

cation in addition to exposing them to
the fundamentals of legal analysis and
the legal process™ (Gallagher).
Prolessor Christopher Langdell
first introduced this method of

a6
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instruction in 1870 at Harvard Law

School. Langdell asked his students to

read and analyze cases and to actually

participate in the teaching process as
problem solvers rather than as passive
recipients of lectures (Gerlach). By
asking students to simulate the step-
by-step mental practice of lawyers, the
case study method also oilers insight
into the historical and dynamic devel-

opment of law. 1t has proven to be a

provocative and motivating factor for

many students regarding the study of
history and law.

The key elements of a legal case
study include the following:

1. title of case: legal citation;

2. facts: a swmmary description of the
events which took place that raised
the legal question(s):

3. issues: the legal problem(s) which
arisc as a result of the factual situa-
tion posed as questions:

+. arguments: the dilferent reasons

presented by the two adversaries
for resolving the issues in favor of
the respective sides:

. reasoning: what factors the court

takes into account in reaching its
decision in the issue(s): and

Ut

6. decision: how the court answers the
issues the conclusion it comes to as
aresult of the reasor g (Gerlach).

Peter Knapp is a school administrator
and an English and Social Studics
teacher for the Brighton Scheols in
western New York, He is also the diree-
tor of a regional law-related cducation
project in the Rochester, New York arca.
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Ruben Ramos

to gather data, identify
issues, think analytical-
ly. view alternative
viewpoints, and defend
positions all contribute
to important learning
in Amecrican history. In
addition, case studies
serve to enrich and per-
sonalize the study of
history, (For a more
detailed description of
. how to use the case
study approach step-
by-step with several
variations, see Gerlach
or Gallagher.)

Role playing

Role playing is one of
the most popular and
versatiie student-cen-
tered teaching strate-
gies available to the
American  history
teacher. It lends itself
casily to being used in

a law-focused activity
where there is the
desire to promote par-
ticipation, problem-
solving. cooperative
learning, creativity, and
consideration of alter-
native viewpoints. This
strategy employs stu-
dent  participation,
group cffort, and com-
munication skills. Key
clements in role-play-
ing include:
I. planning, preparing.
rchearsing;
.actual role
enactment: and

139

play

A crealive teacher using the above-
outlined material from a case can take
it in many dircctions. These might
include a straightforward “law school
type recitation lesson.” a small
group/large group format discussion,
a rescarch exercise, a dramatized role
play and/or moot court simulation, or
written legal brief activity. ete. Histori-
cal cases such as the Peter Zenger trial

10 UPOATE ON AW-RELATED EQUCATION

(1735). the Korematsu casc (1944) or
the Tinker v. Des Moines case (1969)
provide opportunities to review
inportant legal issues in a historical
context. Likewise, current issues (his-
tory in the making) retated to privacy,
self-expression, and separation of
church and state (to name a few) can
be thoughtfully examined via the case
study approach. Encouraging students

97

3. debriefing, analysis,
and discussion.
lFor role-play success, careful atten-
tion must be paid to each of these cle-
ments, Inappropriate planning and
preparation time or insufficient
debricfing will rob this activity of its
rich potential to help students better
understand a legal issue or a historical
situation.
Because so many legal concepts
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have their roots in historical cases, it
is possible for an American history
teacher to use role playing in numer-
ous places throughout the curricu-
lum. The Salem witchcraft trials
provide an opportunity to decal with
due process, evidence, courtroom
procedures and the right 10 a fair trial.
The relocation of Japanese-Americans
during World War 11 provides an
opportunity to deal with the suspen-
sion of civil rights and liberties and
the issues related 1o the power of
Congress and the president during
wartime. These are but two examples
of where such role-playing can be
employed. Teachers can create their
own role-play scenarios or use com-
mercially prepared ones from avail-
able from a variety of sources.

Mock Trials

Mock trials are a variation on the role

play strategy and have become a

favorite of many students and teach-

ers. They offer a more focused and
sophisticated activity 1o teach about
the law and history. Mock trials are
educationally beneficial because they:

1. emphasize concepts of justice and
due process:

. help students understand the sig-
nificance of procedures and prac-
tices in our courtrooms;

3. identify the roles and responsibili-
ties of the various players in the tri-
al process;

4. provide opportunities for skill
development in organizing, plan-
ning and presenting ideas on paper
and orally: and

5. encourage cooperative efforts in
students’ work in preparing for and
presentation of the trial.

As in a role-play, mock trials require

attention to:

I. planning, preparing, rehearsing;

2. actual enactment; and

3. dcbriefing, analysis, discussion.
The amount of time required for a

mock trial can vary significantly

depending upon the age, ability level,
kind of case, and goals for the activity.

It is safe to say that this teaching strat-

cgy is one of the most popular ones

with students. It is an integrated

| %)

ne1r ne

teachir g method that asks students to
apply skills and knowledge on a vari-
ety of levels. It is “action oriented™
and allows for creative and coopera-
tive cfforts.

For American history teachers,
mock trials can be used almost any-
where in the curriculum. Trials can be
based upon actual historical trials
such as the tria! of Dr. Samuel Mudd
(1865), the Scopes trial (1923) or the
Tinker v. Des Moincs case (1969).

Another option is for the teacher to
create a mock trial around particular
historical issues. Such trials serve 1o
illuminate the issues and provide a
forum for debate, discussion, and
reflection. Such trial topics might
include:

John D. Rockefeller—Indusirial

Giant or Robber Baron?

Harry S. Truman—Should he have

dropped the bomb?

Richard M. Nixon—Should he

have been pardoned?

In such cases. students arc
assigned sides to the question as well
as roles (the accused, supporting wit-
nesses, cte.). They are given time to
rescarch the facts and issues. Eventu-
ally, a trial is conducted where the
facts and issues are put forth. Wit-
nesscs testify and arguments are
made. Conscquently, a jury deliber-
ates and renders a verdici. The post-
trial debriefing is an essential element
in helping students put into perspec-
tive the facts, issues, and historic
aftermath. Such activities enliven and
cenrich student interaction and under-
standing of these events and issues.

Moot Gourts

The moot court strategy is often con-

fused by some with the mock trial. It

involves students as lawyers and

judges. However. it is a simuiated

appeals court rather than a trial court.

Henee, no witnesses are called and

there is no jury verdict. Rather,

lawyers argue whether or not:

1. the law involved was constitution-
al:

2. the defendant re-ceived a fair trial;
and

3. the judge and/or the state represen-

tatives of the law acted legally.

A moot court exercise may simu-
late a Supreme Court hearing of a
case. An American history teacher has
a wealth of cases 10 draw upon when
this strategy is used to highlight a
legal principle or a historical incident.
Again, to achieve success, attention
must be paid to:

1. planning, preparing, rehearsing:
2. actual moot court hearing; and
3. debriefing, analysis, discussion.

Common cases used by history
teachers for moot court hearings
include McCulloch v. Maryland
(1819—power and supremacy of the
federal government); saker v. Carr
(1962—reapportionment); Wisconsin
v. Yodcr (1972—compulsory school-
ing and separation of church and
state); Furman v. Georgia (1972—cap-
ital punishment): and California v.
Bakke (1978—affirmative action,
reverse discrimination).

Ethical Episodes

One tool available to the American
history teacher who wishes to help
students explore moral quandaries in
history is the ethical episode. This
approach emphasizes the promotion
of social responsibility by thoughtful,
rational decision making. Alan Lock-
wood and David Harris have devoted
much research and writing 10 the use
of ethical episodes in their 1985 book
Reasoning With Democratic Values Eth-
ical Prablems in United States History.
They argue that
... United States history cours-
¢s provide an appropriate place for
students 1o explore the meaning of
responsible judgment and action.
There are several reasons why his-
tory is a suitable subject for this
enterprise. First of all, history pro-
vides events that actually involve
complex ethical issues. In examin-
ing these events, students can cval-
uate the thinking and actions ol
historical figures, thereby develop-
ing reasoning abilities that can be
applied to current and future cir-
cumstances. Second, history pre-
sents events that are removed from
students” daily lives. This remote-
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ness allows for more dispassionate
reflection about right and wrong.
Judgments are less clouded by the
bias and urgency that often hinder
clear thinking about current situa-
tions, in which there may be per-
sonal and immediate cinotional
involvement. Finally, history
demonstrates that conflict over
ethical values is not transient. Dif-
ferences of opinion regarding
democratic values are historically
persistent. Rellection about these
mallers is not a contemporary fad.
but a recurring and pervasive
theme of the United States’ her-
itage.

Use of cthical episodes as case
studies involves the following activi-
ties:

1. providing students with appropri-
ate and sufficient historical back-
ground for the episode:

2. providing the actual ethical
episode to be studied;

3. having students do an ethical anal-
vsis of the cpisode:

4. engaging students in small
group/large group discussion about
the episode; and

5. summarizing main ideas and con-
clusions drawn from the analysis
and discussion of the episode.
Lockwood and Harris suggest sev-

eral variations on the above clenents
and cthical episode strategy. Use of
“written dialogue™ to enhance systein-
atic reflection on the nuances of the
issues and reasoning used in the
episode is suggested. “Tape recorded
dialogue™ allows student teams to
share ideas in a structured format as
part of their analysis. When taping is
completed. pairs of students share
their work in a larger group. At this
point a review for good reasoning,
clear expressions of ideas, and respon-
siveness 10 opposing arguments can
take place. Finally, “historical acting”
is suggested with an episode. Such
acting is meant to further student
understanding of the differing points
of view as well as refining of the cthi-
cal dilemma. This formn of role-playing
is engaging and causes students to
stretch their thinking in an active
fashion.

20 UPEATE ON LAR-RELATED EDUCATION

Use of ethical episodes requires
good discussion skills and effective
questioning techniques on the part of
the teacher and the students. Atten-
tion must be paid to these areas if an
ethical episode is to be more than a
“bull session.” As with case studies
and mock trials. cthical episodes can
be used almost anywhere in the
American history curriculum. Lock-
wood and Harris have created 49
episodes for possible use in an Ameri-
can history course. A few examples of
‘hese include:
¢ Defending the Redcoats (John

Adams)
¢ A Woman's Place is in the Factory

(Lowell Mill Strikes)
¢ Freemnen to the Rescue (Fugitive

Slave Law in Wisconsin)
¢ Speaking His Piece (Eugene Debs)
¢ United We Sit (Flint Sit-Down

Strike)
¢ The Unluckiest Kid (Private Eddie

Slovik)
¢ Cover-up Uncovered (John Dean

and Walergate).

Teachers can certainly create their
own episodes as they see fit in the
curriculum. The key factor in sclect-
ing an ethical episode is whether it
provokes reflective thinking. Used
effectively, an episode can enliven and
decpen any study of American histo-
ry-

Primary Sources/Documents

American history teachers for gencra-
tions have made use of primary
sources and historical documents at
certain points in the curriculum. As
greater emphasis has been placed on
law-related education, use of docu-
ments has expanded. Projects such as
Lessons on the Constitution (Project '87
and the Social Science Education
Consortiuin; Patrick and Remy, 19806)
and Religion in Amcerican History
(ASCD: Haynes, 1990) give special
attention to the use of documents in
tcaching American history and the
law. Use of such documents can be
infused into the curriculun and ofien
provides important information that
textbooks omit. Most important. pri-
mary source doctunents are written by

oy
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actual historical participants in the
events being studied. Such documents
make the story “come alive.” Once
more, they are the real tools of histori-
ans and can give students insights
into the craflt of history. Finally, use of
such documents pushes siudents to
usc higher order thinking skills as
they work to analyze points of view,
biases, contradictions, and limnits of
the documents. Suidents come 1o
understand that there is more than
one “right” interpretation of primary
source documents and that there is
more than one way to understand his-
tory (Haynes).

Below are some sample titles of
lessons using documents from the two
above cited works. These lessons
incorporate debates, forums, wriling
activities, role plays, discussions.
moral dilemmas, and several other
strategics to achieve their particular
objectives. In each case, the primary
source document is the central focus
which drives the lessons. Facsimiles
of the documents and/or transcrip-
tions arc provided for each lesson.

Lessons on the Constitution (Patrick
and Remy)
1. Opinions about Government under
the Articles of Confederation
. ldeas from the Federalists Papers
. The Whiskey Rebellion: A Test of
Federal Power
4. Two Responses to a Constitutional
Crisis: Decisions of Buchannan and
Lincoln about Secession
5. The Courts’ Use of Dissent

[US o)

Religion in Amevican History (Haynes)
1. How High A Wall? A Leuter fromn
the Danbury Baplist Association (o
President Thomas Jefferson, Octo-
ber 7. 1801
. The Beginnings of Nativism in
American: An Anti-Catholic Peti-
tion from New York Nativists,
1837
3. The School Controversy: A Memo-
randum Irom William O. Douglas
to Hugo Black. June 11, 1962
4. The Needs and Requirements of
Muslim Students: A Letter from the
Islamic Socicty of North American
to Public School Administrators
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Comamuinity Resources

1t is not uncommon for social studies
classrooms to host guest speakers
during the course of a year. In those
classrooms where law-related educa-
tion is being emphasized, guest speak-
ers and field trips become a regular
feature of instruction. Depending on
the topic being studied, speakers
might include: a political scientist, a
sociologist, a jurist, a historian, an
elected official, a pollster, an immi-
grant, a senior citizen, a police official,
a correction officer, a social worker, a
regulatory agency official, a media
person, an eyewitness to a historic
event, to name just a few.

Careful preparation and planning
regarding both the speaker and the
audience will more likely result in a
positive learning experience. Such
preparations include clear identifica-
tion of goals; careful arrangements of
physical setting; agreement on time
frame and ground rules for audience
participation: and a thorough debricf-
ing of the cxperience. Also, identify-
ing appropriate background infor-
mation, confirming the relevancy of
the speaker to the concepts/informa-
tion being studied, and brainstorming
possible questions to be asked arc
important preliminary steps.

Usc of community resources pro-
vides some important advantages to
students and the community. These
include exposing students to a variety
of viewpoints and perspectives; per-
sonalizing for students the “real pco-
ple” in those roles; sharpening the
skills of listening and critical inquiry;
and allowing community persons to
become an active part of the schooling
process. As speakers become a repeat-
ed part of instruction, the teacher can
clearly sce the growth of questioning
skills and perceptions of the students.

Use of community resources might
also involve a site visit (o a particular
agency. institution, courthouse, uni-
versity, muscun, or historic location,
While «ime consuming and somewhat
disruptive to the normal schedule,
such visits have the potential to spark
some out-of-the-ordinary learning
opportunitics. Secing the “real place.”
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some “real people,” and the “actual
process” being studied can cenrich stu-
dent perspectives and make history
and law classes come alive.

A variation on the class ficld trip
strategy is to have individual students
or teams of students do site visits.
Field obscrvations by students can
prove very worthwhile and empower-
ing to participants and may offer
opportunitics for peer teaching. The
necessary planning and execution of
student site visits and the {ollow-up
peer teaching experience can provide
students with valuable skill opportu-
nities and learning experiences. As
with any experiential learning strate-
gy, thoughtful preparation, guidance,
and counsel of the teacher are essen-
tial.

Writing Strategies

In each of the previously mentioned
strategies, various aspects of writing
are important components which help
students better learn specific historical
and legal concepts. Some of the skills
called upon include:

Case studics: legal brief writing,
defense of a position. and/or decision
writing;

Rolc playing: script writing. keep-
ing a journal, notetaking and/or
debricfing summaries;

Mock trials: script writing, research
notes, question writing, observation
notes, and decisions;

Ethical episodes: note taking, brain-
storming data, issuc identification,
argument identification, research
notes, and position papers;

Primary source/documents: written
document analysis and analytical
papers; and

Community speakers and ficld trips:
written correspondence, creation of
question banks, note taking, summa-
rization of findings/experiences, and
written plans for peer-teaching.

In addition to the above-mentioned
writing activities, there are several
more strategics that might be of use in
an American history class where legal
concepts are being stressed. Position
papers can he assigned as a result of a
case study, guest speaker’s presenta-
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tion. ctc. Students can investigate in
greater detail the historical settings,
the personalitics involved, the compo-
sition of the court, the social issues of
socicty at the time, or the mmpact of
the court decision on society.

Another twist might be o assign
students o “cover the story” of a case
or historical incident for a local news-
paper. The resulting “story” could
include an investigation of the facts, a
review of the decision, and/or a
description of the anticipated cffects
of the court ruling or historical inci-
dent. Students could be assigned to
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represent newspapers with differing
political views. Finally, students could
research editorials and articles from
the time period of the court decision
or incident. They could then write a
current-day editorial or article on the
importance of the decision or incident
for today's society. Of course the tra-
ditional research paper can easily be
assigned to this type of study. Stu-
dents who are provoked and motivat-
ed by some intense discussion, debate,
ethical reflections and/or a guest
speaker or field observation will often
engage more quickly and more thor-
oughly in a research project. Multime-
dia projects using video and computer
technology provide additional outlets

for student creativity and research
skills.

Oral Teaching Strategies

As increased attention is being given
to authentic or performance assess-
ment in our classrooms, students are
being asked to exhibit their work and
their growth in knowledge and skill
development in a variety of ways.
Many such strategies and assessments
use an oral presentation approach that
is particularly fitting for a law and his-
tory focused lesson. Persuasive
speeches, debates, skits. and readers
theater are just a few of the tech-
niques successfully used to instruct,
motivate, and assess students.

Particularly important in these
approaches are the following:

1. clarity of goals, instruction. expec-
tations;

2. sufficient preparation time;

3. appropriate models for review and
consideration;

4. rehearsal time; and

5. debriefing and feedback.

Many of these activities can be
used with broader audiences than a
single classroom. Cross-age and cross-
discipline instruction may be appro-
priate. In some cases, such as public
forums or roundtable discussions,
invitations to include parents, senior
citizens, or the community-at-large
are appropriatc. Peer-teaching strate-
gies give students the valuable experi-
ence of organizing, preparing and
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presenting legal and historical materi-
al that is hard to replicate in any other
fashion.

Conclusion

This article began with the premise
that the study of American history
and the study of law arc inextricably
intertwined. To engage in such a
study without attention to the law and

its evolution and influence on society

would result in an incomplete and
short-sighted examination. The teach-
ing strategics outlined here are meant
to call attention to the rich and
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diverse choices available to teachers as
they undertake this serious and excit-
ing challenge. The use of these meth-
ods presupposes that one secs
students as active participants in their
own cducation. Likewise, these strate-
gies assume that teachers are commit-
ted to both the intellectual integrity of
content and the importance of process
in the education cquation. Law and
American history are a necessary com-
bination for understanding who we
arc and a powerful one for motivating
students. It is something all of our
students deserve to experience first
hand. L
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Law and U.S. History

Gurriculum neView:
Law and U.3. History

Phyllis Maxey Ferniund

istory is often listed by stu-

dents as their least favorite sub-

ject. They complain about
content that has little meaning for
them and history classes with endless
lists of facts to memorize. Teachers
need materials that move beyond the
memorization of facts to engage stu-
dents’ imagination and critical think-
ing abilities. Law-related education
materials have modeled active learn-
ing for the last thirty years. The fol-
lowing resources can enhance the
teaching of U.S. History so that the
complexity, conflict, and richness of
people trying to live together becomes
an integral part of legal, social. and
historical perspectives.

Infusion of Law into U.8.
History

Public lssues Series (1991). Student
books on cight topics are cach 67
pages. $3.50/copy. Social Science
Education Consortium, 3300 Mitchell
Lane, Suite 240, Boulder. CO 80301-
2272,

One of the most successful
social studies projects of the 1960s
was the Harvard Social Studies Pro-
ject. The Social Science Education
Consortium (SSEC) has revised
and updated this series which
inciades student books and teach-
er's guides for The American Revo-

lution, Religious Freedom, Civil
War, Railroad Era, Immigration,
Rise of Qrganized Labor, Progres-
sive Era. and New Deal. These
materials are designed to help
young people discuss persisting
issues and begin to wrestle with
opposing viewpoints on public pol-
icy. The Railrozd Era includes a
section on Supreme Court cases
from the 1880s: Munn v, Illinois.
Wabash v. Illinois, and ICC v.
Alabama Midland Railway Co. A
fictional Senate hearing is used to
dramatize the issues as they relate
to airline dercgulation today. This
format is used throughout the
series. with an integration of histo-
ry. law, contemporary cases. and
public policy debate.

To Promote the General Welfare: The
Purpose of Law (1985). Coral Suter
and Marshall Croddy. Student book:
48 pp., 56.50. Constitutional Rights
Foundation. 601 South Kingsley
Drive, Los Angeles. CA 90005.

The integration of law and U.S.
History in this book is based on the
proposition that the legal system
can help demystify other demo-
cratic institutions. The processes
used to make legal decisions are
explored as well as the historical
circumstances that brought about
change. Role play. simulations, and
other active learning strategies that
characterize this curriculum help
to make the historical content

b2

interesting and meaningful to stu-
dents. Lessons are clustered in five
units: Lawmaking during the
American colonial period, the War
of 1812, the Civil War with an
examination ol Ex Parte Milligan,
the Industrial Revolution and child
labor law, and the Prohibition era.

Law in U.S. History: A Tcacher
Resource Manual (1983). Melinda
Smith (ed.) 335 pp. Social Science
Education Consortium, 3300 Mitchell
Lane, Suite 240, Boulder, CO 80301-
2272,

This collection of activities pro-
vides teachers with law-related
instructional strategies such as the
case study, mock trial. and appel-
late court simulations. Four histor-
ical cras serve as organizers.
although many of the lessons span
a greater period of time: Colonial
period, national period, Civil War
through industrialization, and the
modern era. There are 37 lessons
designed for infusion into U.S. His-
tory classes.

Phyllis Maxey Fernlund is Professor of
Education and Chair of Secondary Edu-
cation at California State University,
San Bernadino. She also scrves on the
Teucher Education Board of the ABA
Special Committee on Youth Education
for Citizenship and is Chair of the
National Council for the Social Studics
Committee on Instructional Technology.
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Multimedia Resources

The Time Magazine Compact Almanac.
{1993). CD-ROM for IBM or Macin-
tosh. $195.00. Social Studies School
Service, 10200 Jefferson Blvd., P.O.
Box 802, Culver City, CA 90232.
This program stores the full text
of every issue of Time from 1989-
June 1992, The disk has articles,
historical photos, legal cases,
charts and maps, as well as CNN
Newsroom videos on such topics
as the Gulf War, Russian Revolu-
tion, and the Clarence Thomas
hearings. Also included are 10,000
articles that date back to 1923 on
key people and events.

Powers of the U.S. Government
videodiscs (1992). $495.00/disc. ABC
News Interactive. Distributed by the
Optical Data Corporation, 30 Tech-
nology Drive, Warren NJ 07059;
(800) 324-2481.

Powers of the President, Powers
of Congress, and Powers of the
Supreme Court integrate both his-
torical and contemporary events
using full motion video, English or
Spanish audio, closed captions, and
lesson plans. The Powers of
Congress includes such subjects as
patents and copyrights, impeach-
ment procedures, amendments,
rules and privileges of members of
Congress, admission of new states,
and the process of becoming a U.S.
citizen. The Center for Rescarch
and Development in Law-Related
Education (CRADLE) at Wake
Forest University School of Law
has prepared Hypercard softwarc
to accompany the videodisc, Pow-
ers of the Supreme Court.

LREnet Electronic Bulletin Board for
LRE and Citizenship Educators. No
charge. The Center for Rescarch and
Development in Law-Related Educa-
tion (CRADLE). P.O. Box 7206.
Reynolda Station, Winston-Salem, NC
27109.

The bulletin board allows edu-
cators to communicate with cach
other and 10 review teacher-devel-
oped lesson plans stored in the sys-
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tem from CRADLE’s national
repository. History-based LRE
lessons are available 1o download if
one has the necessary equipment: a
computer, a modem, and a
telecommunications software pack-
age. This service is an important
source of up-to-date information
on resources such as curriculum
materials and conferences. The
access number for LREnet is (919)
759-4709.

Gonstitutional Studies

The celebration of the Bicentennial of
the U.S. Constitution and Bill of
Rights resulted in the production of
valuable curriculum materials for
teaching U.S. History. The importance
of gaining an understanding of the
Constitution from both a historical
and a legal perspective is vital in edu-
cating children and youth 10 partici-
pate in a democratic society.

American Album. Constitutional
Rights Foundation, 601 S. Kingsley
Drive, Los Angeles, CA 90005.

This history text for grades 8-12
links the people, events, eras, and
issues in the American history cur-
riculum to the Constitution and its
place in American life. Includes
activities and illustrations.

The Bill of Rights. (1990). Available
from SIRS, Inc., P.O. Box 2348, Boca
Raton, FL 33427-2348. (800) 327-
0513.

This teaching unit procduced by
the National Archives and Records
Administration is designed to 1)
help students of U.S. history, gov-
ernment, and economics under-
stand the process by which history
is written; and 2) develop students’
analytical skills. Includes a varicty
ol photographs, documents, charts,
plus a detailed teacher’s guide.

The Bill of Rights: A User’s Guide
(1991). Linda R. Monk. 246 pp. Close
Up Foundation, 44 Canal Center
Plaza, Alexandria, VA 22314; (703)
706-3300.

This hook emphasizes the his-

torical foundation for the Bill of
Rights and its continuing impor-
lance to contemporary life. Each of
the ten amendments is explained
in a separate chapter with a histori-
cal perspective on the development
of these rights and landmark cases
that further define the meaning of
these rights. A Teacher's Guide
provides suggestions for student
activities, as well as handouts such
as warrants, data charts, and sce-
narios for decisionmaking.

The Constitution: Evolution of a Gov-
ernment. Available from SIRS, Inc.,
P.O. Box 2348, Boca Raton, FL
33427-2348. (800) 327-0513.
Produced by the National
Archives and Records Administra-
tion, this guide for use in grades 8-
12 contains 34 documents with 20
classroom lessons at three reading
levels. Features units on The Mak-
ing of the Constitution, The Begin-
ning of a Government, The
Evolution of a Constitutional lssue
(First Amendment: Religious Free-
dom.

Equal Justice Under Law: The Supreme
Court in American Life. M. Harrell and
B. Anderson. 159 pp. Instructor’s
Guide. Isidore Starr. 87 pp. (1982).
Published by the Supreme Court His-
torical Society in cooperation with the
National Geographic Society. Avail-
able from American Bar Association/
YEFC.

This survey of landmark cases
for junior/senior high school stu-
dents examines the role of the
Supreme Court in U.S. history. The
instructor’s guide includes 16
classroom lessons, a glossary, as
well as guidelines for using case
studies and conducting moot
courts.

Great Trials in Amcrican History: Civil
War to the Present (1985). Lee Arbet-
man and Richard Roe. 209 pp.
National Institute for Citizen Educa-
tion in the Law and West Publishing
Company, 50 W. Kellogg Blvd., P.O
Box 64526, St. Paul MN, 55164.

The teacher of U.S. History will
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find interesting cases in this book
o integrate into a junior or senior
high school history course. John T.
Scopes, Fred Korematsu, the
Chicago Eight, and Allan Bakke are
among those whose stories are told
in an interesting way that allows
students 1o get to know the people
involved in these cases as well as
the legal principles.

Helping Children to Undcrstand the
U.S. Constitution (K-6), (12 pp.) Cele-
brating Our Constitutional Heritage
with Young People (6-12) 21 pp. $2.00
each. American Bar Association/
YEFC.

These handbooks for elemen-
lary and secondary level instruc-
tion include activities, information
and resources for use in schools
and communities on the historical
origins of the U.S. Constitution.

I’s Yours: The Bill of Rights (1993).
Sheila Brady, Carolyn Pereira, Diana
Hess. Constitutional Rights Founda-
tion Chicago, Published by Steck-
Vaughn Co., P.O. Box 26015, Austin,
TX 78755.

These materials are cspecially
important for teacners of English
as a Second Language or sheltered
English classes. Each of the units
provides an easy-to-rcad cxplana-
tion of the amendments and histor-
ical origins. Graphic organizers,
vocabulary exercises, and an
emphasis on coopcrative learning
are used lo assist stuclents at vari-
ous stages of language develop-
ment to learn this constitutional
subject matter.

The Jefferson Meeting on the Constitu-
tion: The Constitution in the Class-
roon. The Jefferson Foundation,
1529 18th St., N.W., Washi~ .con, DC
20036.

A teacher’s guide 1o using the
Jefferson meeting as an educational
tool in grades 8-12 emphasizes stu-
dent involvement, first in small
groups and then in gencral session
debating specific public policy
issucs in historical/constitutional
CONLCXL.

Lessons on the Constitution: Sunple-
ments to High School Cottrses in Ameri-
can History, Government and (Zivics
(1986). John Patrick and Ri:hard
Remy. 302 pp. Published by Project
‘87, a joint project of the American
Historical Association, the Amcrican
Political Science Association, and the
Social Science Education Consortium,
3300 Mitchell Lane, Suite 240, Boul-
der, CO 80301-2272.

These supplementary curricu-
lum materials provide the high
school teacher and students with
additional background on constitu-
tional history and theory. Sum-
maries of 20 Supreme Court cascs
beginning with Marbury v. Madison
(1803) and ending with United
States v. Nixon (1974) are a helpful
resource, in addition to a collection
ol documents, including amend-
ments to the Constitution that
were proposed but not ratified and
sclected Federalist Papers. Forty
lessons include background infor-
mation for the teacher, student
exercises, and suggested lesson
plans.

Lessons on the Federalist Papers: Sup-
plements to High School Coursces in
Amcrican History, Government and
Civics. (1987). John Patrick, Richard
Remy and Mary Jane Turner. Avail-
able from ERIC/ChESS, 2805 E. Tenth
St.. Suite 120, Bloomington, IN
47408: (812) 855-3838.

A guide to teaching The Federal-
ist Papers in high school classes,
focusing on issues of constitutional
government, and developing rea-
sons for a commitment to the val-
ues of constitutional government.
includes 10 lessons, selections
from The Federalist Papers, and a
bibliography.

Resources for Teachers on the Bill of

Rights (1991). John Patrick and
Robert S, Leming. 214 pp. ERIC
Clearinghouse for Social
Studies/Social Science Education,
Indiana University, 2805 E. 10th
Street, Bloomington, IN 47408-2698:
(812) 855-3838.

A comprchensive collection of
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materials relating to the Bill of
Rights. including background
papers and documents. Contains
nine lessons on the Bill of Rights
for elementary and secondary stu-
dents, as well as listings of addi-
tional resources for teachers.

Rights of the Accused (1991) Free. 200
pp. Minnesota Center for Community
Legal Education, Hamline Law
School, 1536 Hewitt Ave., St. Paul,
MN 55104; (612) 641-2411.

This collection of lessons on the
4th, 5th, 6th, 8th, and l+th
Amendments was developed by
secondary school teachers to pro-
vide a historical context for the
development of these constitution-
al rights.

Update on Law-Related Education, Fall
1988 issuc. 89 pp. $6.00. Available
from American Bar Association/YEFC.
Contains articles and teaching
strategics on civil rights. Native
Americans, and the women’s
movement, as well as a review of
children’s books on minorities.
Also included in the issue are six
papers presented at “Afro-Ameri-
cans and the Evolution of a Living
Constitution,” a symposium spon-
sored by The Smithsonian Institu-
tion and The Joint Center for
Political Studies.

Update on Law-Related Education, Fall
1991 issuc. 49 pp. $6.00. Available
from American Bar Association/YEFC.
Titled “Extending the Bill of
Rights: The Civil War Amend-
ments,” this issue focuses on the
role of the Civil War Amendments
in defining the extent of equal pro-
teetion, with particular emphasis
on the historical and ongoing role
of the Supreme Court.

U.S. Supreme Court Decisions: A Case
Study Review for ULS. Historv and Gov-
crament (1989). 52 pp. Project
P.A.T.C.H. and the New York State
Bar Association. 1 Elk Street. Albany,
NY 12207; (518) 474- 1460.
1n this LRE project, the required
11th grade U.S. History course
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Additional Resources

The National Archives and Records Administration has a number of edu-
cational packets on the Bill of Rights and Constitution available for use
in high school classrooms. For more information, contact: The National
Archives and Records Administration, 7th and Péhnsylvania Ave.,
N.W., Washington, DC 20408; (202) 501-5215.

ERIC/ChESS (Education Resources Information Center/Clearinghouse
for Social Studies/Social Science Education) is a clearinghouse for mate-
rials on Social Studies/Social Science. Materials available include cur-
riculum guides, teaching units, bibliographies, articles and research
reprints. Contact: ERIC/ChESS, 2805 E. Tenth St., Suite 120, Blooming-
ton, IN 47408; (812) 855-3838.

Perlodicals

Constitution is a quarterly magazine devoted to the Constitution and
U.S. history. For more information, contact: Foundation for the United
States Constitution, 1271 Avenue of the Americas, New York, NY
10020; (212) 522-5522.

The Bill of Rights in Action addresses issues relating to the Bill of Rights.
Contact: Constitutional Rights Foundation, 601 S. Kingsley Drive, Los
Angeles, CA 90005; (213) 487-5590.

becomes “American History
Through Constitutional Law.”
Supreme Court cases are reargued
by students before a panel of jus-
tices. The students submit a one-
page brief outlining their
argument. The book includes a for-
mat for the written brief, including
facts, issue, precedents. and opin-
ion. Suminary reviews of over 40
Supreme Court cascs are present-
ed, as well as a glossary and
pre/post test.

Vital Issues of the Constitution. Great
Cases of the Supreme Cawrt (1989).
152 pp. Robert Ratcliffe, 1rving Gor-
don, E. Walter Miles. Houghton Mif-
flin Co., One Beacon Street, Boston,
MA 02108.

Each of the books offers high
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school and middle school students
an opportunity to follow an impor-
tant constitutional principle over
time through the study of several
cases. Changes in the law to
respond to changes in society and
struggles for justice are highlighted
within a common theme. The high
school text has a chapter on free-
dom of expression that begins with
the case of John Peter Zenger
(1735) and concludes with Hazel-
wood Schooel District v. Kuhlmeicer
(1988).

We The People (1989). 197 pp. Ele-
mentary level: $5.00. Middle school
level: $5.50. High school level: $6.00.
With Liberty and Justice for All: The
Story of the Bill of Rights (1991) Cen-
ter for Civic Education. 5146 Dou-
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glas Fir Road, Calabasas, CA 91302;
(800) 350-4223.

These materials present basic
constitutional principles and val-
ues to enable students to develop a
more sophisticated working vocab-
ulary to discuss and think about
democratic theory. The Teacher’s
Guide suggests a variety of active
learning strategies to enable stu-
dents to use these principles to
take positions on constitutional
issues. The high school level text is
organized into lessons that each
ask a question such as: *How can
constitutional governments be
organized to prevent the abuse of
power?” “What caused the rise of
political parties?” “How has your
right to freedom of religion been
guaranteed?” The six units focus
on political philosophy, history,
the Constitution, establishment of
government, fundamental rights,
and the responsibilities of the citi-
zen. The preface to the Bill of
Rights text describes the book as “a
history of ideas that have influ-
enced the development of our Bill
of Rights and its application to the
events of today.” Critical thinking
exercises, incorporated in all of the
lessons, are structured for discus-
sion with a partner or in a small

group.

Women and the Constitution: A Cur-
riculum Unit (1992). Molly Murphy
MacGregor. 59 pp. $8.50. National
Women's History Project, P.O. Box
3716, Santa Rosa, CA 95402; (707)
526-5974.

This booklet highlights the role
played by women throughout his-
tory in improving the legal status of
women. Beginning with the Revo-
lutionary War period through the
proposed Equal Rights Amend-
ment, these materials include such
cases as Bradwell v. Illinois, Muller
v. Oregon, and Fronticro v. Richard-
son. The words of Abigail Adams,
Susan B. Anthony, Sojourner
Truth, and Elizabeth Freeman pro-
vide their perspectives on the Con-
stitution and proposed amcend-
ments. 0




Additional Resources

Ackerman, Bruce. We the People: Foundations.
(Cambridge, MA: The Belknap Press of the Harvard
University Press, 1991).

Botein, Stephen. Early American Law and Society. (New
York: Random House, 1980).

Contemporary Perspectives on the Constitution and
Separation of Powers. (Chicago: American Bar
Association Special Committee on Youth Education for
Citizenship, 1990).

Contemporary Perspectives on the Enduring Constitution:
A Bicentennial Primer. (Chicago: American Bar
Association Special Committee on Youth Education for
Citizenship, 1991).

Dargo, George. Law in the New Republic: Private Law
and the Public Estate. (New York: Alfred A. Knopf,
1983).

Fehrenbacher, Don Edward. The Dred Scott Case: Its
Significance in American Law and Politics. (New York:
Oxford University Press, 1978).

Fetner, Gerald L. Ordered Liberty: Legal Reform in the
Twentieth Century. (New York: Alfred A. Knopf, 1983).

Hall, Kermit L. (ed.) By and For The People:
Constitutional Rights in American History. (Arlington
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Teaching Strategy

C.ERT

(Constitutional
Enrichment
Through Research,
Reasoning, and
Testimony)

Thomas J. 0'Donnell

Objectives

e Students will improve and enrich
their knowledge of U.S. history from
1840-1896 through written and oral
classroom arguments before a moot
court.

e Students will improve their under-
standing of modern constitutional
principles by studying their historical
roots.

Skills Ohjectives

» Reading Comprehension
Cooperative Learning
Factual |dentification
Note Taking

Oral Presentation

Recall

Time Management
Creative & Critical Thinking
Civic Virtue

Use of Written Resources
Legal Writing

Grade Level

This strategy is suitable for students in
grades 9-12.

Materials

Copy of the U.S. Constitution and the
Declaration of Independence; a good
survey casebook of U.S. Supreme Gourt

0 OPOATE G0 LAW-RELATES EQDCATION

In Supreme Court parlance, “cert” is short for “writ of certiorari.” This is an order
issued by a superior court (here the U.S. Supreme Court) to an inferior court, asking
it to certify the record in a case and return it to the higher court so that it can deter-
mine whether the lower court committed any legal errors. It is the main (but not the
only) way the Supreme Court takes jurisdiction over a case. This C.E.R.T. teaching
strategy will provide students with an historical perspective on modern civil rights
issues by asking them to reargue some of the most important civil rights cases from

the Civil War era.

decisions; a good survey U.S. History
text; and when possible, the complete
text of the cases discussed.

Time Needed

Ist day: review of cases; (see case sum-
maries—Student Handout #1);

2nad/3rd days: written and oral research
and preparation (Student Handout #2);
and

4th through 7th days: present two cases
per period each day

Methods

¢ Oral and written moot court argu-
ments.

* Cooperative research, analysis, and
presentation.

Procedires

This teaching strategy includes three
handouts. The first draws upon The
Oxford Companion to the Supreme
Court of the United States (Oxford,
1992) to summarize some of the leading
Supreme Court cases decided betwsgen
1842-1896, as well as constitutional
amendrnents and major civil rights laws
from the period. The second is an out-
fine instructing students how to brief a
legal case, and the third is a rating sheet
students and teachers can use to debrief
each case.

v 6

Students will use these handouts to
reargue some of the many landmark
19th century civil rights cases.

1. Review with your students the
Supreme Court case summaries on
Student Handout #1.

2. Please couple your review with a brief
presentation or reading about the his-
tory of this period. Students' under-
standing of slavery, the abolition
movement, segregation, and the eco-
nomic concerns of the times wili help
their understanding of why the cases
were decided the way they were.

3. Using whatever way you and your
class determine is fair, divide your
students into groups of two teams,
with two or three students on each
team. Have each group of two teams
select one case from those given,
then pick which side they want to
represent, petitioner or respondent.
Have students prepare a one-page,
typed brief and a five-minute oral
argument to support their position in
the case.

4. Select a date for students to present
their oral arguments. Invite adminis-
trators, teachers, lawyers, judyes,
and parents to sit on the bench as
justices for the oral arguments.

Thomas J. O'Donnell is Director of Pro-
Jject PA.T.C.H. for the Northport-East

Northport Union Free School District in
Northport, NY.
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5. The bench should ask students ques-
tions during the oral arguments.
Questions should be about the spe-
cific case and the history of the
times. The court can also ask com-
mon sense questions about the
events in the case and about how its
ruling one way or the other will affect
America.

An important note about references:
your high school or local library, or a
nearby law school or county law library,
can help you locate the full text for the
cases used in this activity. The dissent-
ing opinions are an important part of the
full text and a useful resource for the
team rearguing the “losing side” of 19th
century cases. See if you can locate
these opinions for your students.
Schools finked to a data base system,
such as Lexis or Westlaw, have easy
access to the full text of these cases.

Evaluation

Use Student Handout #3 to debrief each
case with students.

Student Handout #1

Case Summaries (and
laws/amendments)

1842 Prigg v. Pennsylvania, 41 U.S.
539 (1842).

This case involved a conflict
between Edward Prigg, a profes-
sional slave catcher, and the state
of Pennsylvania. In 1837, Prigg
seized a runaway slave in that
state and applied to a justice of
the peace for certificates of
removal under the federal Fugitive
Slave Act of 1793. The justice of
the peace refused. Then, without
any legal authority, Prigg took the
slave and her childreit to Mary-
land. Pennsylvania indicted Prigg
for kidnapping under Pennsylva-
nia’s 1826 personal liberty law.

By a 8-1 vote in early 1842, the
U.S. Supreme Court ruled that the
federal fugitive slave law was con-
stitutional and that the Pennsyiva-
nia personal liberty law was
unconstitutional for adding new

requirements to the extradition
process for fugitive slaves.

1857 Scott v. Sandford, 60 U.S. 393
(1857).

One of the most infamous cas-
gs in American history. Dred
Scott, a slave, had been taken by
his master to several free states
and territories. After they returned
to Missouri, a slave state, Scott
sued for his freedom. He pre-
vailed in the trial court, but lost
before the Missouri Supreme
Court. He then sued again, this
time in federal court.

By a 7-2 vote, on March 6,
1857, the U.S. Supreme Court
held that Scott was still a slave
and that African Americans,
whether slave or free, were not
citizens of the United States and
therefore could not sue in federal
court. The Court also declared the
Missouri Compromise (which for-
bade slavery in certain territories)
unconstitutional, reasoning that
Congress did not have authority
to prohibit slavery in the territo-
ries.

1865 Thirteenth Amendment to the U.S.
Constitution. Ratified on Decem-
ber 6, 1865, it outlawed slavery
and involuntary servitude and
gave Congress authority to
enforce the amendment by appro-
priate legislation.

1868 Fourteenth Amendment to the
U.S. Constitution. Ratified on July
9, 1868, it declares that “All per-
sons born or naturalized in the
United States, and subject to the
jurisdiction thereof, are citizens of
the United States and to the State
wherein they reside. No State
shall make or enforce any law
which shall abridge the privileges
or immunities of citizens of the
United States; nor shall any State
deprive any person of life, liberty,
or property, without due process
or law; nor deny to any person
within its jurisdiction the equal
protection of the laws.” In effect,
this amendment overturned the
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Dred Scott decision. It also gave
Congress the authority to pass
appropriate legislation, paving the
way for such legisfation as the
Civil Rights Act of 1871.

1870 Fifteenth Amendment to the U.S.
Constitution. Ratified on February
3, 1870, it states that the right of
citizens to vote shall not be denied
or abridged by race, color, or pre-
vious condition of servitude.

18€9 Ex Parte McCardle, 74 U.S. 506
(1869).

Army officials administering
Reconstruction in Mississippi
arrested a Vicksburg editor,
William McCardle, on the charge
of inciting insurrection. They
ordered him tried by a military
court. Arguing that the Recon-
struction Acts were unconstitu-
tional, he sought relief from a U.S.
circuit court of appeals under the
Habeas Corpus Act of 1867.
When he lost before that court, he
appealed to the U.S. Supreme
Court. Before the case could be
heard, Congress, seeking to pre-
vent the Court from ruling on the
constitutionality of the Recon-
struction Acts, repealed the
Suprems Court’s appellate juris-
diction to hear cases arising
under the Habeas Corpus Act.

By a unanimous vote, on April
12, 1869, the U.S. Supreme Court
decided that, under the Constitu-
tion, Congress has the authority
to make exceptions to the appel-
late jurisdiction of the U.S.
Supreme Court, and it therefore
dismissed the case for want of
jurisdiction. However, the Court
noted that it had jurisdiction
under other statutes, such as the
Judiciary Act of 1789, and it later
took habeas corpus suits brought
under that Act.

1871 Civil Rights Act

The activities of the Ku Klux
Klan, along with other efforts to
disrupt Reconstruction in the
post-war South, caused Congress
to pass a sweeping statute
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Student Handout #2
A Supreme Court Argument and Briet

Al oral arguments and written briefs should follow a similar outline:

Oral Argument

1. Facts Stated and

Written Briet

Facts in Case

Historical Awareness

2. Constitutional Issue
3. Opinion/Conclusion

4. No More Than Five (5) Minutes

The Bench

Constitutional Issue
Opinion/Conclusion
Handwritten, 1 Page; Should Be Used

Only to Help Organize the Oral
Piesentation

The Bench will be encouraged to ask questions of the students during their
formal presentation. Questions will be directed at the content of the oral argu-
ments. They should not be adversarial, but designed to clarify the students’

arguments.

Format for a Briet

Title: Should include the legal citation to the case, showing the vol-
ume in which the case appears in the U.S. Reports, the starting
page number, and the date of decision; e.g., Brown v. Board of
Education, 347 U.S. 483 (1954).

Facts: Name the parties involved in the case (petitioner, respondent)
and give a well-phrased overview of what actually happened up
until now. Please include any necessary historical background.
Use no more than 6-7 lines.

fssue: What are the constitutional issues involved? State each issue as
a question that can be answered with a “yes” or a “no.” Use no
more than 2-3 lines.

Pre-

cedents: f possible, list previous cases that might pertain to this case.

Opinion/

Conclusion: 1n your own words, where do you stand? What are you trying

to convince the Court to ruie? Give a strong plea to the bench
to support your point of view.
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providing for equal rights under
the law, including property rights,
and granting aggrieved parties
the right to sue for damages. 42
U.S.C.A. sections 1981-1985.
Although these provisions were
largely unenforced until the mid-
dle of the next century, today they
are of immense importance. A
statute passed in 1948 also crimi-
nalized actions that are designed
to deprive citizens of these rights,
providing fines of up to $10,000
and sentences of up to 10 years.
18 U.S.C.A. sections 241 and
242.

Butchers Benevolent Association
of New Orleans v. Crescent City
Livestock and Slaughterhouse
Co.; Esteben v. Louisiana, 83 U.S.
36 (1873).

These are usually referred to
as the “slaughterhouse cases.” A
monopoly given to one company
by the State of Louisiana allowing
it to conduct all slaughterhouse
business in New Orleans—under
the state's police power to
improve sanitation—was chal-
lenged by other butchers in the
state. These butchers claimed that
the monopoly denied them the
privileges, immunities, and prop-
erty rights they had as citizens of
the United States under the guar-
antees of the 14th Amendment.

By 5-4 vote on April 14, 1873,
the U.S. Supreme Court upheid
the state law. It decided that per-
sons have two distinct types of
citizenship, federal and state. The
Court ruled that the right to do
business in a state is not derived
from one's U.S. citizenship. The
Court reasoned that any other
decision would be perceived as a
“perpetual censor upon all state
legislation with respect to the civil
rights of state citizens.” Though
the case did not deal directly with
the rights of minorities, by limit-
ing the “Privileges or Immunities
Clause™ of the Fourteenth Amend-
ment, it may have weakened the
ability of the federal government
to protect their rights.




1883 Civil Rights Cases, 109 U.S. 3

(1883).

By an 8-1 vote on October 15,
1883, the U.S. Supreme Court
decided that discrimination

ery or the 14th Amendment's pro-
hibition of state-sponsored dis-
crimination. The Civil Rights Act
of 1964 banned discrimination in
public accomodations.

against blacks in privately owned

public accommodations did not 1896 Plessy v. Ferguson, 163 1J.S. 537
violate the 13th or.14th Amend- (1896).

ments. A private individual's By a 7-1 vote on May 18,
refusal to accommodate had 1896, the U.S. Supreme Court
nothing to do with the 13th decided that state law providing
Amendment's prohibition of slav- “separate but equal” facilities for

African Americans and whites did
not infringe on the federal power
to regulate interstate commerce
nor did it violate the 13th and
14th Amendments’ guarantee of
political equality.

By sanctioning state segrega-
tion laws, this case dramatically
weakened civil rights efforts
before its reasoning was rejected
in Brown v. Board of Education,
347 U.S. 483 (1954).

Student Handout #3
RATING SHEET

Recommended: 1 Point 2 Points 3 Paints " 4 Points
Rating; Good Very Good Excellent Superior

The above is merely a guideline for your rating of the briefs and arguments.

CASE #:

PETITIONER COUNSELORS: /

DATE:

RATING COMMENTS
STATEMENT OF FACTS:

CONSTITUTIONAL ISSUE:

HISTORICAL ACCURACY:

SUPPORTING EVIDENGE:

LOGIC:

RESPONSE TO QUESTIONS:

CREATIVITY:

OPINION:

TOTAL POINTS

RESPONDENT COUNSELORS: /

RATING COMMENTS
STATEMENT OF FAGTS:

CONSTITUTIONAL ISSUE:

HISTORICAL ACCURACY:

SUPPORTING EVIDENGE:

LOGIC:

RESPONSE TO QUESTIONS:

CREATIVITY:

OPINION:

TOTAL POINTS
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Teaching Strateny

Prejudice,
Hysteria and
a Failure of
Political
Leadership

Blery M. "Rick” Miller; Jr: and
Mary K. Campbell

This lesson will make history come alive
for students by engaging them in a
moot court analysis of a hypothetical
instance of government-sanctioned dis-
crimination. Students then will be asked
to look back at our country’s World War
il internment oy Japanese Americans on
the West Coast. Having already devel-
oped their arguments for the hypotheti-
cal case in a modern setting, students
will be prepared to compare and con-
trast their reasoning with that of the
United States Supreme Court in the case
of Korematsu v. United States. The rele-
vance and consequences of that seem-
ingly long-ago case should become
clear to students who consider similar
issues set in modern times.

Objectives

As a result of this teaching strategy, stu-
dents will:

32 UPOATE ON LAW-OELATED EOOCATION

All laws “discriminate.” To give citizens fair notice of what a statute does and does
not permit, a legisiature must identify the distinguishing features of the people and
activities it is seeking to regulate. For instance, a state may require children under a
certain age or weight to be restrained in a child car seat while riding in the family car,
yet permit aduits to ride without using any safety belt at all. Or a city may require pas-
sengers to use headphones if they want to listen to the radio while riding on a city
bus, yet put no such restrictions on passengers in private automobiles.

On the other hand, although all laws discriminate, not every instance of discrimi-
nation is permissible. Courts will strike down a challenged law if they are unable to
fird some “rational basis” for the legisiature’s decision to impose certain restrictions
on some people but nnt on others. And, today, if a legislature were to decide to treat
people differently on the basis of what is called a “suspect” classification—such as
race—courts would be obligated to declare the resulting law unconstitutional uniess
they were persuaded that the law is “necessary” and “narrowly tailored” to further
some “compelling” state interest. This nearly insurmountable barrier to state-sanc-
tioned racial discrimination was erected by the Supreme Court to reflect the modern
understanding of the Fourteenth Amendment's guarantee that all persons are entitled
fo the “equal protection of the laws.”

It is important for students to realize, however, that our present understanding of
the strict constitutional ban on virtually any governmental involvement in racial dis-
crimination is far different than the views that often prevailed in the courts right up
until the civil rights movement in the middle of this century. The following lesson will
help students and teachers begin to examine the rationales that, until fairly recently,
were invoked to justify racially discriminatory policies.

+ gxamine the Constitution to deter-

mine its applicability and relevance to

- several cases

* draw conclusions from their investi-
gation which will be presented orally
and in writing

e compare and contrast different cases
which involve similar issues

» assume the role of either an attorney
or a judge during the examination of
the cases

Time Needed

From three to six class periods should
be allowed for this activity, including:

1-2 class periods to set up the hypothet-
ical case, determine roles and allow time
to research the Constitution;

1-2 class periods to present oral argu-
ments and render a decision in the
hypothetical case; and

1-2 periods devoted to looking at the
Korematsu case in 1944 and 1983.

' 71

Materials Needed

A. Student Handout #1: role descrip-
tions of justices and attorneys for
students;

B. Student Handout #2: Lopez v. United
States hypothetical case for every
student;

C. Student Handouts #3 & #4: excerpts
from 1944 Supreme Court case and
1983 U.S. District Court case, Kore-
matsu v. U.S., and

D. Copies of the U.S. Constitution for
each student.

Ellery M. “Rick” Miller is Director and
Mary K. Campbell is Assistant Director
of the Citizenship Law-Related Educa-
tion Program for the Schools of Mary-
land of the Maryland State Bar
Association and the Maryland State
Department of Education.



Procedure

1. Explain to the class that they will be
involved in exploring a Supreme
Court case. Select nine students to
be justices. Divide the rest of the
class into two groups. You may,
depending on size, need to further
subdivide the groups.

2. Distribute the scenario to each
group. The justices should select a
Chief Justice and review the role
descriptions. You may wish to have
them review Article 11l of the Consti-
tution. The Chief Justice may chose
to delegate some duties (selecting a
justice to serve as timekeeper, etc.).

3. Assign students to the other groups
to serve as the Petitioner's Attorneys
and the Respondent’s Attorneys.
Have each group review their role
description on the handout. Their task
is to develop an oral argument that
will be presented before the Supreme
Court. Provide both teams with
copies of the Lopez v. United States
fact pattern and the Constitution.

4. Ask each team to develop an oral
argument citing applicable sections
of the Constitution. The case study
method is a useful model to prepare
arguments. This method calls upon
students to- (1) analyze the facts of
the case; (2) determine the constitu-
tional or legal issues that are in ques-
tion, and (3) develop an argument
incorporating the critical facts, the

issue, and the laws and/or court
precedents that supnort their posi-
tion. At the Supreme Court, oral
arguments, including guestions by
the justices, are normally limited to
30 minutes per side. You may wish
to further limit the time periods so
that both the Petitioner's and
Respondent’s Attorneys can present
oral arguments and the justices can
deliberate within one class period.
You may also predetermine how
many attorneys will actually be
involved in the presentation of oral
arguments and questioning by the
justices.

. Rearrange the classroom to simulate

an appellate courtroom. The nine jus-
tices can be seated across the front
with @ podium, located in the center,
facing them. Those attorneys select-
ed to participate in the presentation
of the oral arguments can then be
seated on the left and right sides,
with the remaining students in the
back.

. Supreme Court Session

Have one member of the Supreme
Court call the court to session. The
Petitioner’'s Attorney presents first,
with the Respondent’s Attorney fol-
lowing. The justices may ask ques-
tions at any time or ask the attorneys
to consider other related issues. At
the end of both presentations, the
Chief Justice declares the court to be
in recess.

®
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7. Supreme Court Deliberations

Expiain to the class that the justices
will now be deliberating in camera (in
private). This can best be accom-
plished using a fishbow! format,
wherein the justices will deliberate
among themselves, stating their
positions and following the role
descriptions. The remainder of the
class can be seated surrounding the
justices and may listen and watch
but otherwise not interfere. You may
wish to set a time limit for delibera-
tion at the end of which the justices
should be polled and an opinion ren-
dered. You may also wish to deter-
mine whether or not written opinions
will be completed as a part of the
activity.

. Debriefing

Choose one or more of the following

options to debrief the activity:

a. Group Process. Have students
return to their three groups and
focus on their team effectiveness.
The attorney teams can analyze
the strengths and weaknesses of
their arguments. Did the attorneys
selected to represent the larger
group articulate the key points
that the group wanted to present?
The justices can meet at the same
time and discuss how they inter-
acted as a group. Were all the jus-
tices given ample opportunity to
ask questions?

b. Court's Decision. Have students
discuss the Court’s decision and
consider whether the actual
Supreme Court would reach a
similar decision if presented with
the same case.

c. Learning Qutcomes. Have siu-
dents identify what they learned
from the activity using a “3-2-1"
approach, in which students write
down three things they learned,
two comments on the activity,
and one question they have from
the case or activity.

. Explain to students that they are now

going to consider the actual case
fromn which Lopez v. United States
was developed. Distribute and have
students read the case. You may
wish 10 compare and contrast the
Court's decision.
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Student Handout #1

Role Descriptions
Supreme Court Moot Hearing

JUSTICES
Powers and responsibilities:

1. Review the fact pattern of the case and the Constitution
to prepare yourself for the presentation of oral argu-
ments. You may wish to develop some questions or
issues to present to the attorneys duriny their argu-
ments.

2. As a member of the court, you may interrupt the pre-
sentations of either team of attorneys during the court
session to ask a question or to direct the presentation to
other issues.

3. Following oral arguments by the attorneys, the court
will recess and enter into deliberations. At this point you
will discuss the merits of the case. Each justice will be
called on by the Chief Justice to express his/her views
concerning why the lower court’s ruling should or
should not be overturned. Your previous analysis of the
Constitution is critical during this phase, for you should
cite the sections of the Constitution that, in your opin-
ion, support your position. Your goal is to convince the
other justices to change their positions to agree with
your own. However, if their argument is more persua-
sive, you need to be prepared to magnanimously
change your position.

4. After the case has been discussed fully by the justices,
the Chief Justice will take a formal vote and assign the
tasks of writing the majority opinion and dissenting
opinions, if there are any.

5. You may also be asked by the Chief Justice to give the
court’s decision and opinion orally to the class once the
court has reconvened.

CHIEF JUSTICE
Powers and responsibilities:

1. During the session, in addition to the powers and
responsibilities of the other justices, you may extend
the time limits of the attorneys' presentations if you or
another justice feel it is necessary. Further, you are
responsible for the opening and closing of court.

2. Maintain order in the courtroom by insisting that only
one individual (with justices receiving preference) speak
at any one time and that all statements by the attorneys
be directed to the court and not to the attorneys repre-
senting the other side in the case. Make sure that each
justice has the opportunity to question or raise issues
with the attorneys.

3. During deliberations, you are responsible for asking each

justice to present his or her views regarding the case
without any comments or questions from the other jus-
tices.

4. Provide the justices with the opportunity (after everyone
has had the opportunity to speak) to question the posi-
tions of the other justices and convince the others of the
merits of their own views.

5. Take a formal poll of the justices and assign who is to
be in charge of writing and presenting orally the court’s
majority opinion, and the dissenting opinions, if any.

PETITIONER: One who files a petition with a court seeking
action or relief. When a petition for a writ of certiorari is
granted by the Supreme Court, the parties to the case are
called “petitioner” and “respondent” (in contrast to the
terms “appellant” and “appellee,” which are used to
describe the parties to an appeal).

PETITIONER'S ATTORNEYS

1. Your courtroom oral argument or brief (written docu-
ment prepared by counse! supporting their position)
should attempt to show one or more of the following:

» why you think the law involved in the case was not
constitutional, citing specific sections or articles to
substantiate your claim, and/or

+ why you feel your client did not receive a fair trial,
and/or

» why you feel that the lower court judge or another
agent of the law involved in the case exceeded their
legal authority.

2. You may cite previous court decisions to support your
position.

3. You may use the facts of the case to support your argu-
ment.

RESPONDENT’S ATTORNEYS
1. Your oral argument or brief should attempt to refute the
issues of fact and law presented by the Petitioner's

Attorneys and show that the lower court decided the

case correctly.

» why you think the law involved in the case was con-
stitutional, citing specific sections or articles to sub-
stantiate your claim, and/or

» why you feel the petitioner did receive a fair trial,
and/or

* why you feel that the lower court judge or another
agent of the law involved in the case was acting
within their legal authority.

2. You may cite previous court decisions to support your
position.

3. You may use the facts of the case to support your posi-
tion.
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Student Handout #3

KOREMATSU v. UNITED STATES
Introduction

The December 7, 1941, attack on Pearl
Harbor by the Japanese provoked an
enormous amount of anger and fear in
the United States, particularly on the
West Coast. Many feared that an enemy
invasion was imminent and that spies
and saboteurs were to be found in large
numbers in the Japanese-American
communities along the coast. Within
days of the attack, Japanese Americans
began feeling the sting of hostility and
fear. Storekeepers and service compa-
nies refused to do business with them.
Bankers froze their accounts. Mobs
attacked and beat them on the streets.
For many, life in America suddenly
became a nightmare.The culmination of
this vitriolic attitude occurred in February
1942 when Lieutenant General John L.
Dewitt, commander of the American
military defenses on the West Coast,
requested that all 112,000 Japanese-
American residents be evacuated and
relocated away from the Pacific Coast.

DeWitt argued that there was a very
real possibility of a West Coast invasion
by the Japanese and that the United
States had no clear way of knowing
where the loyaities of Japanese Ameri-
cans lay. Hence, the military defense of
the nation required their relocation. Gov-
ernment officials were at first skeptical of
such a request. Such a wholesale move
of a group of citizens for such reasons
had not been attempted before. Some
raised the question: why are we consid-
ering this action toward Japanese Ameri-
cans, but not toward German Americans
or ltalian Americans? Was this in part a
racially motivated action?

As Washington considered DeWitt's
request, more and more public pressure
against Japanese Americans arose.
Finally, President Franklin D. Roosevelt
signed an Executive Order authorizing
the Department of War to designate cer-
tain portions of the country as war zones
“from which any or all persons may be
excluded.” Congress then passed a law
making any violation of that order a
criminal offense.

DeWitt proceeded to establish a cur-
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few for Japanese Americans and then a
voluntary relocation program. Only
about 7 out of every 100 Japanese
Americans were relocated under this
program. DeWitt then issued an order
mandating removal of all Japanese
Americans. The War Relogation Agency

was hurriedly set up to build camps and
supervise the relocation process.

People were given 48 hours to get
their affairs in order and to move.
Wholesale [oss of jobs, homes, and
belongings was common. Camps were
put together hastily and resulted in very

Student Handout #2*

LOPEZ v. UNITED STATES (1996)

The relative tranquility within the United States was abruptly shattered on July
12, 1995, with the surprise seizure of Guantanamo Naval Base by Cuban
troops. The seizure of the base coincided with a three-hour speech by Premier
Fidel Castro, who, in a rambling declaration of hostilities, suggested that thou-
sands of Cubans who had emigrated to the United States were in fact loyal to
him and prepared to mount terrorist attacks at the very heart of America. Fur-
ther, Castro demanded 5G billion dollars for what he termed “war reparations”
owed Cuba by the United States for the continued enforcement of economic
sanctions. Unless the reparations were paid immediately, his alleged terrorist
agents would initiate attacks within the continental borders of the United
States.

Not since the traumatic bombing of the World Trade Center in early 1993
had America perceived such a threat. Anger, panic, and concern swept the
country, provoking great debate as to the potential for terrorist action. This was
especially true in the South in general and in Florida in particufar. Within days
of Castro’s speech, Florida’s large Cuban-American and Spanish-speaking pop-
ulation began to feel the sting of this hostility and anxiety.

Rumors of an invasion and fear of terrorist attacks were rampant. Lieu-
tenant General Wittde, Commander of the Southern Area Command, requested
that all Cuban-American residents be evacuated and relocated away from the
Southern coastal areas and from ali of Florida. Wittde argued that terrorist
attacks or attacks on Cuban Americans were very real possibilities. Further, he
declared that the United States had no clear way of knowing where the loyaities
of Guban Americans lay. After increasing public debate and pressure, the Presi-
dent issued an Executive Order which gave military commanders the discre-
tionary authority to designate certain areas of the United States as “military
areas.” Any or all persons couid be exciuded and the right to enter, remain in,
or leave these areas was subject to whatever instructions the military comman-
ders issued. A Cuban American Relocation Agency was quickly established to
build camps and supervise the relocation of all Cuban Americans from Florida.
People were given 48 hours to prepare for relocation. The camps rapidly filled
to overflowing, burdening the hastily built and inadequate facilities.

Fred Lopez, a native-born American of Guban ancestry, viewed himself as an
American citizen witi; all the rights and privileges that citizenship entails. When
notified of the relocation plan, Lopez decided he would not willingly participate,
wanting to remain near his girffriend. However, he was caught, brought to trial,
and convicted. Sentenced to five years probation, Lopez was sent to a reloca-
tion camp on the Pennsylvania/New York border.Lopez's attorneys decided to
work through the appeals process. In 1996, the U.S. Supreme Court agreed to
hear arguments on the case.

* NOTE: This is a hypothetical case created solely for the purpose of exploring
legal and constitutional issues. The scenario is entirely fictitious.
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poor living conditions. It is in this con-
text that Fred Korematsu was confronted
with a difficult decision. Korematsu was
the son of Japanese immigrants who
lived in Qakland, California. He was a
nisei (NEE-say), a term used to describe
Japanese Americans born in the United
States. Fred, like the 70,000 other nisei,
was a United States citizen by birth. He
had grown up like millions of other
American youths. English was his native
language. He went to public schools,
played on sports teams and generally
experienced American culture fike other
young people. He was an American citi-
zen like his peers with all the rights and
privileges that citizenship entails.

December 7 changed all of that for
Fred Korematsu and 125,000 other
Japanese Americans.When the plan for
relocation became public, Fred Koremat-
su decided he would not willingly partici-
pate. He was twenty-two years old, had a
non-Japanese girlfriend and firmly
believed the relocation order was uncon-
stitutional. He was a loyal citizen who
had already attempted to enlist in the
military, but had been rejacted. Wanting
to remain near his girlfriend, he passed
himself off as Chinese and hid from
authorities. The ruse did not work for
long and he was soon arrested and
brought to trial. Korsmatsu’s case was
defended by the American Civil Liberties
Urion, a group noted for taking unpopu-
lar cases where a civil liberties issue was
at stake. He lost his case, Korematsu v.
U.S., and was sentenced to five years
probation and sent to an internment
camp in Utah.

His attorneys decided to work
through the appeals process as far as
they could. In 1944, the U.S. Supreme
Court heard arguments on the case.
Korematsu's defense was based in part
on the grounds that it was unconstitu-
tional to take people out of their homes
and put them into internment camps
solely on the basis of race. It was point-
ed out that other “enemy aliens” had not
been treated the same way, i.e., relocat-
ed. It was also pointed out that there was
no evidence that Korematsu was disloy-
al. As an American citizen, it was argued,
he was entitled to every constitutional
right and protection as an individual
regardless of his membership in a par-
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ticular racial group.The government
arqued that Korematsu and other
Japanese Americans were interned
under a legal military order. This order
was based on a need to secure Ameri-
ca’s West Coast. Some Japanese Ameri-
cans werz loyal to Japan and therefore
constituted a threat to national security.
it had become a military necessity to
remove all Japanese Americans from a
“war zone."

The Supreme Court rendered its deci-
sion on December 8, 1944, two and a
half years after the evacuation order was
given. In a six to three decision, the
Court found against Korematsu, 323
U.S. 214 (1944). The majority opinion,
written by Justice Black, stated that he
was not excluded from the military area
because of his race. Rather, it was
because we were at war with the
Japanese Empire and our national secu-
rity demanded such measures.

A stinging dissent was authored by
Justice Murphy. He referred to this case
as an example of “obvious racial dis-
crimination.” The mass relocations vio-
lated due process of law. While not
carrying the day in that Court's decision,
Murphy’s dissent was an influence on
future Court decisions.

Mr. Justice Black delivered the opin-
ion of the Court, saying in part:

The petitioner, an American citizen
of Japanese descent, was convicted in
a Fedgral district court for remaining in
San Leandro, California, a “Military
Area,” contrary to Civilian Exclusion
Order No. 34 of the Commanding Gen-
eral for the Western Command, U.S.
Army, which directed that after May 9,
1942, all persons of Japanese ancestry
should be excluded from that area. No
question was raised as to petitioner’s
loyalty to the United States. The Circuit
Court of Appeals affirmed, and the
importance of the constitutional ques-
tion involved caused us to grant certio-
rari.

It should be noted, to begin with,
that all legal restrictions which curtail
the civil rights of a single racial group
are immediately suspect. That is not to
say that all such restrictions are uncon-
stitutional. It is to say that courts must
subject them to the most rigid scrutiny.
Pressing public necessity may some-
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times justify the existence of such
restrictions; racial antagonism never
can.

In the instant case prosecution of
the petitioner was begun by information
charging violation of an Act of
Congress, of March 21, 1942, which
provides that “...whoever shall enter,
remain in, leave, or commit any act in
any military area or military zone pre-
scribed, under the authority of an Exec-
utive Order of the President, by the
Secretary of War, or by any military
commander designated by the Secre-
tary of War, contrary to the restrictions
applicable to any such area or zone or
contrary to the order of the Secretary of
War or any such military commander,
shall, if it appears that he knew or
should have known of the existence
and extent of the restrictions or order
and that his act was in violation thereof,
be guilty of a misdemeanor and upon
conviction shall be liable to a fine not to
exceed $5,000 or to imprisonment for
not more than one year, or both, for
each offense.”

Exclusion Order No. 34, which the
petitioner knowingly and admittedly
violated, was one of the number of mili-
tary orders and proclamations, all of
which were substantially based upon
Executive Order No. 9066. That order,
issued after we were at war with Japan,
declared that “the successful prosecu-
tion of the war requires every possible
protection against espionage and
against sabotage to national-defense
material, national-defense premises,
and national-defense utilities. ...”

One of the series of orders and
proclamations, a curfew order, which
like the exclusion order here was pro-
mulgated pursuant to Executive Order
9066, subjected all persons of
Japanese ancestry in prescribed West
Coast military areas to remain in their
residences from 8 P.M. to 6 AM. As is
the case with the exclusion order here,
that prior curfew order was designed as
a “protection against espionage and
against sabotage.”

In Hirabayashi v. United States
(1943), we sustained a conviction
obtained for violation of the curfew
order. The Hirabayashi conviction and
this one thus rest on the same basic
executive and military orders, all of
which orders were aimed at the twin
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dangers of espionage and sabotage.The
1942 Act was attacked in the
Hirabayashi Case as an unconstitutional
delegation of power; it was contended
that the curfew order and other orders
on which it rested were beyond the war
powers of the Congress, the military
authorities and of the President, as
Commander in Chief of the Army; and
finally that to apply the curfew order
against none but citizens of Japanese
ancestry amounted to a constitutionally
prohibited discrimination solely on
account of race. To these questions, we
gave the serious consideration which
their importance justified. We upheld
the curfew order as an exercise of the
power of the government to take steps
necessary to prevent espionage and
sabotage in an area threatened by
Japanese attack.

In light of the principles we
announced in the Hirabayashi Case, we
are unable to conclude that it was
beyond the war power of Congress and
the Executive to exclude those of
Japanese ancestry from the West Coast
war area at the time they did. True,
exclusion from the area in which one’s
home is located is far greater depriva-
tion than constant confinement to the
home from 8 P.M. to 6 A.M. Nothing
short of appreherision by the proper
military authorities of the gravest immi-
nent danger to the public safety can
constitutionally justify either. But exclu-
sion from a threatened area, no less
than curfew, has a definite and close
refationship to the prevention of espi-
onage and sabotage. The military
authorities, charged with the primary
responsibility of defending our shores,
concluded that curfew provided inade-
quate protection and ordered exclusion.
They did so, as pointed out in
Hirabayashi opinion, in accordance with
Congressional authority to the military
to say who should, and who should
not, remain in the threatened areas.

In this case, the petitioner chal-
lenges the assumptions upon which we
rested our conclusions in the
Hirabayashi Case. He also urges that by
May 1942, when Order No. 34 promul-
gated, all danger of Japanese invasion
of the West Coast had disappeared.
After careful considuration of these
contentions, we are compelled to reject
them.

,El{l‘,c("l.” n.?
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Here, as in the Hirabayashi Case,
“We cannot reject as unfounded the
judgement of the military authorities
and of Congress that there were disloy-
al members of that population, whose
number and strength could not be pre-
cisely and quickly ascertained. We can-
not say that the war-making branches
of the Government did not have
grounds for believing that in a critical
hour such persons could not readily be
isolated and separately dealt with, and
constituted a menace to the national
defense and safety, which demanded
that prompt and adequate measures be
taken to guard against it.

Like curfew, exclusion of those of
Japanese origin was deemed necessary
because of the presence of an unascer-
tained number of disloyal members of
the group, most of whom we have no
doubt were loyal to this country. It was
because we could not reject the finding
of the military authorities that it was
impossible to bring about an immediate
segregation of the disloyal from the loy-
al that we sustained the validity of the
curfew order as applying to the whole
group. In the instant case, temporary
exclusion of the entire group was rest-
ed by the military on the same ground.
The judgement that exclusion of the
whole group was for the same reason a
military imperative answers the con-
tention that the exclusion was in the
nature of group punishment based on
antagonism of those of Japanese ori-
gin. That there were members of the
group who retained loyalties to Japan
has been confirmed by investigations
made subsequent to the exclusion.
Approximately five thousand American
citizens of Japanese ancestry refused to
swear unqualified allegiance to the Unit-
ed States and to renounce allegiance to
the Japanese Emperor, and several
thousand evacuees requested repatria-
tion to Japan.

We uphold the exclusion order as of
the time it was made and when the peti-
tioner violated it. ...In doing so, we are
not unmindful of the hardships
imposed by it upon a large group of
American citizens. ... But hardships are
part of war, and war is an aggregation
of hardships. All citizens alike, both in
and out of uniform, feel the impact of
war in greater or lesser measure. Citi-
zenship has its responsibilities as well
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as its privileges, and in time of war the
burden is aiways heavier. Compulsory
exclusion of large groups of citizens
from their homes, except under cir-
cumstances of direst emergency and
peril, is inconsistent with our basic gov-
ernmental institution.

But when under conditions of mod-
ern warfare our shores are threatened
by hostile forces, the power to protect
must be commensurate with the threat-
ened danger. ...t is said that we are
dealing here with the case of imprison-
ment of a citizen in a concentration
camp solely because of his ancestry,
without evidence or inquiry concerning
his loyalty and good disposition
towards the United States. Our task
would be simple, our duty clear, were
this a case involving the imprisonment
of a loyal citizen in a concentration
camp because of racial prejudice.
Regardless of the true nature of the
assembly and relocation centers—and
we deem it unjustifiable to call thern
concentration camps with all the ugly
connotations that term implies—we are
dealing specificaily with nothing but an
exclusion order. To cast this case into
outlines of racial prejudice, without ref-
erence to the real military dangers
which were presented, merely confuses
the issue. Korematsu was not excluded
from the Military Area because of hos-
tility to him or his race. He was exclud-
ed because we are at war with the
Japanese Empire, because the properly
constituted military authorities feared
an invasion of our West Coast and felt
constrained to take proper security
measures, because they decided that
the military urgency of the situation
demanded that all citizens of Japanese
ancestry be segregated from the West
Coast temporarily, and finally, because
Congress, reposing its confidence in
this time of war in our military leaders
as inevitably it must determined that
they should have the power to do just
this. There was evidence of disloyalty
on the part of some, the military
authorities considered that the need for
action was great, and time was short.
We cannot by availing ourselves of the
calm perspective of hindsight now say
that at the time these actions were
unjustified.

Affirmed.
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Mr. Justice Frankfurter wrote a concur-
ring opinion. Justice Roberts, Murphy
and Jackson each wrote a dissenting
opinion.

Adapted with permission from More
Than Mere Parchment Preserved Under
Glass: The United States Constitution
Cases and Materials, published by the
Citizenship Law-Related Education Pro-
gram for the Schools ¢f Maryland and
the Law, Youth and Citizenship Program
of the New York State Bar Association
and the New York State Education
Department, 1987, pp. 42-45.
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[n 1983, Fred Korematsu, with the help
of the American Civil Liberties Union,
once again challenged his conviction in
the U.S. District Court for the Northern
District of California. Judge Marilyn Patel
overturned the forty-year cld conviction.
The judge found that previously withheld
government documents demonstrated
“that the Government knowingly with-
held information from the Courts when
they were considering the critical ques-
tion of military necessity in this case.”
Judge Patel went on to say that justices
of the Supreme Court and legal scholars
have commented that the Korematsu
decision is an “anachronism"” that "lies
overruled in the court of history.”

Fred KOREMATSU. Plaintiff v.
UNITED STATES of America. Defendant
584 F.Supp. 1406 (1984)

(The following are excerpts from the Dis-
trict Court opinion.)

PATEL, District Judge.

Fred Korematsu is a native born citizen
of the United States. He is of Japanese
ancestry. On September 8, 1942 he was
convicted in this court of being in a place
from which all persons of Japanese
ancestry were excluded pursuant of
Civilian Exclusion Order No. 34 issued by
Commanding General J.L. DeWitt. His
cenviction was affirmed. Korematsu v.
United States, 323 U.S. 214, 65 S.Ct.
193, 89 L.Ed. 194 (1944).
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Mr. Korematsu now brings this peti-
tion “for a writ of coram nobis to vacate
his conviction on the grounds of govern-
mental misconduct. His allegations of
misconduct are best understood against
the background of events leading up to
his conviction.

On December 8, 141, the United
States declared war nn Japan.

Executive Order 0. 9066 was issued
on February 19, 1942 authorizing the
Secretary of War and certain military
commanders “to prescribe military areas
from which any persons may be exclud-
ed as protection against espionage and
sabotage.”

Congress enacted 97a of Title 18 of
the United States Code, enforcing the
exclusion promulgated under the Execu-
tive Order. Section 97a made it a misde-
meanor for anyone to enter or remain in
any restricted military zone contrary to
the order of a military commander.

In the meantime, General DeWitt was
designated Military Commander of the
Western Defense Command, which con-
sisted of several western states including
California.

On March 2, 1942 General DeWitt
issues Public Proclamation No.1 pur-
suant to Executive Order 9066. The
proclamation stated that “the entire
Pacific Coast ... is subject to espionage
and acts of sabotage, thereby requiring
the adoption of military measures neces-
sary to establish safeguards against
such enemy operations.”

Thereafter, several other proclama-
tions based upon the same justification
were issued placing restrictions and
requirements upon ceriain persons,
including all persons of Japanese ances-
try. As a result of these proclamations
and Exclusion Order No. 34, providing
that all persons of Japanese ancestry be
excluded from an area specified as Mili-
tary Area No.1, petitioner, who lived in
Area No.1, could not leave the zone in
which he resided and could not remain
in the zone unless he were in an estab-
lished “Assembly Center.” Petitioner
remained in the zone and did not go to
the Center. He was charged and convict-
ed of knowingly remaining in a pro-
scribed area in violation of 97a.

[t was uncontroverted at the time of
conviction that the petitioner was loyal to
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the Untied States and had no dual alle-
giance to Japan. He had never left the
United States. He was registered for the
draft and willing to bear arms for the
United States.

In his papers, petitioner maintains
that evidence was suppressed or
destroyed in the proceedings that led to
his conviction and its affirmance. He also
makes substantial allegations of sup-
pression and distortion of evidence
which informed Executive Order No.
9066 and the Public Proclamations
issued under it. While the latter may be
compelling, it is not for this court to rec-
tify. However, the court is not powerless
to correct its own records where a fraud
has been worked upon it or where mani-
fest injustice has been done.

The question before the court is not
$0 much whether the conviction should
be vacated as what is the appropriate
ground for relief.

THE PETITION FOR A WRIT OF CORAM
NOBIS

A writ of coram nobis is an appropriate
remedy by which the court can correct
errors in criminal convictions where oth-
er remedies are not available.

While the habeas corpus provisions
of 28 U.S.C. 2255 supplant most of the
functions of coram nobis, particularly in
light of the federal courts' expanded view
of custody, habeas corpus is not an ade-
guate remedy here. Petitioner's sentence
has been served. It is in these unusual
circumstances that an extraordinary writ
such as the writ of coram nobis is
appropriate to correct fundamental
errors and prevent injustice.

Coram nobis being the appropriate
vehicle for petitioner to seek relief, [ turn
to the question of how the court shall
proceed in this unusual case.

Where, as here, the government
offers no opposition and, in effect, joins
in similar request for relief, an expansive
inguiry is not necessary. [n fact, the gov-
ernment agrees petitioner is entitled to
relief and concedes: “There is, therefore,
no continuing reason in this setting for
the court to convene hearings or make
findings about petitioner’s allegations of
governmental wrongdoing in the
1940's."

Ordinarily, in cases in which the gov-
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ernment agrees that a conviction should
be set aside, the government’s position
is made clear because it confesses
error, calling to the court's attention the
particular errors upon which the convic-
tion was obtained. A confession of error
is generally given great deference.
Where that confession of error is made
by the official having full authority for
prosecution on behalf of the govern-
ment it is entitled to even greater defer-
ence.

In this case, the government, joining
in on a different procedural footing, is
not prepared to confess error. Yet it has
not submitted any opposition to the peti-
tion, although given ample opportunity
to do so. Apparently the government
would like this court to set aside the con-
viction without looking at the record in
an effort to put this unfortunate episode
in our country's history behind us.

The government has, however, while
not confessing error, taken a position
tantamount to a confession of error. It
has eagerly moved to dismiss without
acknowledging any specific reasons for
dismissal other than that “there is no
further usefulness to be served by con-
viction under a statute which has been
soundly repudiated.” (R:T. 13:20-22,
November 10, 1983). In support of this
statement, the government points out
that in 1971, legislation was adopted
requiring congressional action before an
Executive Order such as Executive Order
9066 can ever be issued again; that in
1976, the statute under which petitioner
was convicted was repealed; and that in
1976, all authority conferred by Execu-
tive Order 9066 was formally proclaimed
terminated as of December 31, 1946.
While these are compelling reasons for
concluding that vacating the conviction
is in the best interest of this petitioner,
respondent and the public, the court
declines the invitation of the government
to treat this matter in the perfunctory
and procedurally improper manner it has
suggested.

Because the government has not
acknowledged specific errors, the court
will look to the original record and the
evidence now before it to determine
whether there is support for the petition
and whether manifest injustice would be
done in fetting the conviction stand.

Cl.n n.?
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THE COMMISSION REPORT

The Commission on Wartime Relacation
and Internment of Civilians was estab-
lished in 1980 by an act of Congress. It
was directed to review the facts and cir-
cumstances surrounding Executive Order
9066 and its impact on American citizens
and permanent resident aliens, to review
directives of the United States military
forces requiring the relocation and in
some cases, detention in internment
camps of American citizens, including
those of Japanese ancestry; and to rec-
ommend appropriate remedies.

The Commission was composed of
former members of Congress, the
Supreme Court and the Cabinet as well
as distinguished private citizens. It held
approximately twenty days of hearings in
cities across the United States, taking
the testimony of over 720 witnesses,
including key government personnel
responsible for decisions involved in the
issuance of Executive Order 9066 and
the military orders implementing it. The
Commission reviewed substantial num-
bers of government documents, includ-
ing documents not previously available
to the public.

The findin¢s and conclusions of the
Commission were unanimous. In gener-
al, the Commission concluded that at the
time of the issuance of Executive Crder
9066 and implementing military orders,
there was substantial credible evidence
from a number of federal civilian and
military agencies contradicting the report
of General DeWitt that military necessity
justified exclusion and internment of all
persons of Japanese ancestry without
regard to individua! identification of
those who may have been potentially
disloyal.

The Commission found that military
necessity did not warrant the exclusion
and detention of ethnic Japanese. It con-
cluded that “broad historical causes
which shaped these decisions [exclusion
and detention] were race prejudice, war
hysteria and a failure of political leader-
ship.” As a result, “a grave injustice was
done to American citizens and resident
aliens of Japanese ancestry who, without
individual review or any probative evi-
dence against them, were excluded,
removed and detained by the United
States during World War 11."
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The Commissicn's Report provides
ample support for the conclusion that
denial of the motion would result in
manifest injustice and that the public
interest is served by granting the relief
sought.

CONCLUSION

The Supreme Court has cautioned that
coram nobis should be used “only under
certain circumstances compelling such
action to achieve justice” and to correct
“errors of the most fundamental charac-
ter.” It is available to correct errors that
result in a complete miscarriage of jus-
tice and where there are exceptional cir-
cumstances.

The Court observed that due process
principles raised by coram nobis charg-
ing prosecutorial misconduct, are not
“strictly limited to those situations in
which the defendant has suffered
arguable prejudice, [but also designed]
to maintain public confidence in the
administration of justice.”

The government acknowledged its
concurrence with the Commission’s
observation that “today the decision in
Korematsu lies overruled in the court of
history.”

Korematsu remains on the pages of
our legal and political history. As a legal
precedent it is now recognized as having
very limited application. As historical
precedent it stands as a constant caution
that in times of war or declared military
necessity our institutions must be vigi-
lant in protecting constitutional guaran-
tees.

It stands as a caution that in times of
distress the shield of military necessity
and national security must not be used
to protect governmental actions from
close scrutiny and accountability. It
stands as a caution that in times of inter-
national hostility and antagonisms our
institutions, legislative, executive, and
judicial, must be prepared to exercise
their authority to protect all citizens from
the petty fears and prejudices that are so
easily aroused.

ORDER

In accordance with the foregoing, the
petition for a writ of coram nobis is
granted and the counter-motion of the
respondent is denied.
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Law and U.S. History

Religious Liherty as American History

Vincemt Martin Banventre

he history of America is largely

the history of liberty—ofl "Free

Government in The Making,”
to borrow the title of the late Prince-
ton Professor Alpheus T. Mason’s
anthology of historic American docu-
ments. The struggle against oppres-
sion and the safeguarding of
individual rights, however halting and
painful at times, are the most promi-
nent and momentous themes of this
nation's more than two hundred years
ol existence.

The history of religious [reedom, in
particular, is revealing. That liberty is
a—ifl not the—"[irst [reedom.” (See¢
Curry, The First Freedoms: Church and
State in America To the Passage of the
First Amendment (1986)) Not only is
it the reason so many ol our ancestors
came to America, but it is absolutely
essential to our form of government,
critical to how we view ourselves, and
perhaps more than any other attribute
of a [ree society, deflinitive of what
Americans mean by [reedom itsell—
i.e., [reedom to entertain one’s own
beliels and opinions about the things
that matter most, and to conduct
one’s own life and [amily's life in
accordance therewith. It is hardly sur-
prising, then, that religious liberty is
the very first freedom guaranteed in
the Bill of Rights to our Constitution.

The {irst words of the First Amend-
ment forbid any government laws or
actions “respecting an cstablishment
ol religion or prohibiting the {ree
exereise thercol.” The development,
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application and continuing evolution
of that constitutional dictate is a com-
mon thread through American histo-
ry. Each era in American history
contains corresponding events in the
history of religious liberty. In fact, it is
not too much ol an exaggeration to
say that American history can be
viewed fairly accurately through the
lens of freedomn of religion.

At the least, the development of
the American law of religious liberty
reflects American history generally.
All the significant events and contro-
versies that mark the history ol reli-
gious frecdom in this country arose,
of course, in the context of the times.
Those events and controversies thus
provide good illustrations of what
America was doing, thinking and
enduring during those times—they
often provide a good deal of insight as
well.

The purpose here is to show how
religious liberty—specilically, devel-
opments in the law of freedom of reli-
gion—helps to deline American
history. Religious liberty can be used
as a perspective {rom which to view
American history generally: or it can
be approached as one integral part of
that history. For cach of the several
broad historical periods identified in
this article, a few significant develop-
ments in the law of religious liberty
have been chosen. These seem to
rellect or illustrate the tensions
between government interests and
individual rights that marked the
times. While little more than a few
isolated sketches are possible here, |
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hope these will prove useful [or the
classroom and will help to suggest
other possibilities.

Defining the Nation

The Declaration of Independence pro-
claimed: “We hold these truths to be
sel{ evident; that all men are created
equal; that they are endowed by their
Creator, with certain unalienable
rights: that among these are life, liber-
ty, and the pursuit of happiness.”
Though the Declaration did not cata-
logue the “unalienable rights” referred
to or attempt to defline the content of
“liberty,” there could be no doubt that
freedom ol religion was included.
Indecd, Thomas Jellerson made clear
the next year, when he draflted “A Bill
for Establishing Religious Freedom”
in Virginia, just how “unalienable”
and indispensable to {ree society he
believed religious liberty to be. Jeffer-
son’s bill, as originally introduced in
the Virginia legislature two years later,
provided:

Well aware that the opinions of
men depend not on their own will,
but {ollow involuntarily the evi-
dence proposed to their minds;
that Almighty God hath created the
mind free, . . . that the opinions of
men arc not the object of civil gov-
ernment, nor under its jurisdiction;

Vincent Martin Bonventre is Assistant
Professor of Law at Albany Law School,
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assistance of Albert A. Zakarian.
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that to suffer the civil magistrate to
intrude his powers into the field of
opinion and to restrain the profes-
sional propagation of principles, on
supposition of their ill tendency is
a dangerous fallacy which at once
destroys all religious liberty . . .;
that it is time enough for the right-
ful purpose of civil government for
its officers to interfere when princi-
ples break out into overt acts
against peacc and good order . . .
{Emphasis added.|
The General Assembly, do
enact, That no man shall be com-
pelled 1o frequent or support any
religious worship, place. or min-
istry whatsoever, nor shall be
enforced, restrained, molested. or
burthened in his body or goods,
nor shall otherwise suffer on account
of his religious opinions or belicfs:
but that all men shall be free to pro-
fess, and by argument to maintain,
their opinion in matters of religion,
and that the same in no wise
diminish, enlarge, or affect their
civil capacities. [Emphasis added.|
It has been said that “If the Decla-
ration of Independence was a declara-
tion against political tyranny,
{Jefferson's Bill} of Religious Freedom
may be called the correlative Declara-
tion against the suppression of free
mind and conscience.” (Plochl,
“Thomas Jeiferson, Author of the
Statute of Virginia for Religious Free-
dom,” 3 Jurist 182, 219 (1943)) Har-
vard historian Bernard Bailyn has
gone so far as o describe Jefferson's
bill as “the most important document
in American History, bar none.” (As
quotcd in Dreishach, "A New Perspec-
tive on Jefferson’s Views on Church-
State Relations: The Virginia Statute
for Establishing Religious Freedom in
Its Legal Context,” 35 Am. }. Legal
Hist. 172, 184 n. 68 (1991)) Maore-
over, the Supreme Court has long
considered the “Virginia Struggle” for
religious liberty—which culminated
in the enactment of Jefferson’s bill in
1786-—to be authoritative in deter-
mining the meaning of freedom of
religion in the United States Constitu-
tion, and thus, for the entire nation.
(See e.g., Reynolds v. United States, 98
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U.S. 145, 162-164 (1878); sce general-
ly, cases cited in Adams & Emmerich,
A Heritage of Religious Liberty,” 137
U. Pa. L.Rev., 1559, 1572 n. 54
(1989))

The Virginia State Constitutional
Convention of 1776 passed a Declara-
tion of Rights which guaranteed reli-
gious freedom. (See gencrally, for
discussion of the “Virginia Struggle,”
T. Buckley, Church and State in Revo-
lutionary Virginia, 1776-1787 (1977))
Drafted by George Mason and James
Madison, it provided:

That religion, or the duty we
owe to our Creator, and the man-
ner of discharging it, can be direct-
ed only by reason and conviction,
not by force or violence, and there-
fore all men are equally cntitled to
the free exercise of religion, accord-
ing to the dictates of conscience; and
that it is the mutual duty of all to
practice Christian forbcarance,
love, and charity toward cach oth-
er. [Emphasis added.|
Despite that guarantec of religious

liberty. there werce attempts in Vir-
ginia 1o reinstate a hitherto suspended
tax, imposed upon all, to pay the
salaries of Anglican ministers. After
such cfforts failed, a bill was intro-
duced into the state legislature in
1784 which would have imposed a
similar tax to support all Christian
ministers, allowing each taxpayer to
designate the recipient church. Madi-
son, however, a vehement opponent
of such a tax, was able to postpone
final voting until the legislature next
convened. In the meantime, he pub-
lished his Memorial and Remonstrance
Against Religious Assessments, con-
demning the tax as a dangerous abusc
of governmental power that violated
the inalicnable right to choose
whether to support any religion and
which one to support. Madison assert-
ed:

We remonstrate against the said
Bill . . . The Religion . . . of cvery
nian must be left to the conviction
and conscience of every man: and
it is the right of cvery man to excer-
cise it as these may dictate. That
right is in its nature an unalienable
right. It is unalienable; because the

opinions of men, depending only
on the evidence contemplated by
their own minds, can not follow
the dictates of other men: It is
unalienable also; because what is
here a right towards men, is a duty
towards the Creator. It is the duty of
every man to render to the Creator
such homage. and such only, as he
belicves to be acceptable to him. This
duty is precedent both in order of
time and degree of obligation, 1o
the claims of Civil Society.
{Emphasis added.|
Madison’s Mcmorial and Remon-
strance was widely distributed before
the Virginia legislature reconvened.
He thus generated such opposition to
the proposed tax that it died without a
vote. Encouraged by this victory,
Madison reintroduced Jefferson’s Bill
for Establishing Religious Freedom,
which had failed to pass in the pre-
ceding several legislatures. With
somewhat revised prefatory language,
and Madison's expert political guid-
ance, the bill was enacted into law.
Three years later, James Madison
lead the First Congress of the federal
government in drafting a Bill of
Rights. including the religion clauses
of what ultimately became the First
Amendment. The meaning Madison
intended for those provisions can be
gleaned from his role in the “Virginia
Struggle.” His fellow Virginian,
Thomas Jefferson, had opportunity to
comment shortly thereafter. Refusing
as president, in 1802, to declare a
national day of fasting and thanksgiv-
ing, because he believed the federal
government must remain uninvolved
with religion, Jefferson wrote in his
famous lctter to the Danbury Baptists:
Believing with you that religion
is a matter which lies solely
between man and his God, that he
owes account to none other for his
faith or his worship, that the leg-
islative powers of government
rcach actions only, and not opin-
1ons, 1 contemplate with sovereign
reverence that act of the whole
American people which declare
that their legislature should “make
no law respecting an establishment
of religion, or prohibiting the free
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exercise thereof,” thus building a

wall of separation between Church

and State. [Emphasis added. |

Thus, one “unalienable right™ was
given context and meaning in Vir-
ginia. More than that, context and
meaning was likewise given to a
founding principle of this nation—
religious liberty specifically; but more
generally, the notion that govern-
ment's proper reach over the individ-
ual is limited and can never extend 10
ideas, beliefs, opinions, and their
peaceable manifcstations. The follow-
ing sections will illustrate how this
notion has been applied to difficult
questions facing the country at differ-
ent timnes in its later history.

Westward Expansion

1f America’s march west entailed atro-
cious mistreatment of Native Ameri-
cans, it likewise was not always kind
10 religious minorities, many of whom
had fled to the West 1o escape reli-
gious persecution in the East. The
Northwest Ordinance of 1787 had
been a propitious beginning. Enacted
prior 1o the ratification of the Consti-
tution, it dictated a bill of rights for
the governments in the Northwest
Territory, in order to extend “the fun-
damental princirles of civil and reli-
gious liberty, which formed the basis
whereon these republics, their laws
and constitutions are erected.” 1ts first
article declared that “No person,
demeaning himself in a peaceable and
orderly manner, shall ever be molest-
ed on account of his mode of worship,
or religious sentiments in the said ter-
ritory.” But this promise of religious
liberty was not to be enjoyed by all
who ventured west.

In particular, the treatment of the
Mornon religion was shameful. As
Philip Kurland shows in Religion and
the Law: Of Church and State and the
Supreme Court (1961), hounded by
hostility and persecution in the East
and Midwest, the Mormons fled to
Utah. In the 1860s, Congress, excrcis-
ing its authority over the territory,
cnacted laws directed at the Mor-
mons, specifically prohibiting
polygamy. The Supreme Court’s first

vit1r el

serious religious case,
Reynolds v. United
States, 90 U.S. 145
(1878) was a criminal
prosecution raising
the question whether
that prohibition could
be constitutionally
applied to a Mormon.

The Court rejected
Reynolds’ contention
that polygainy, being
a practice of his reli-
gion, was protected
by the First Amend-
ment. “Polygamy has
always been odious
among the northern
and \western nations
of Europe,” the
Court noted, “and,
until the establish-
ment of the Mormon
church, was almost
exclusively a feature
of the life of Asiatic
and African people.”
That apparently being
sufficient reason 1o
justify the prohibi-
tion, the Court also
explained that while
Congress had no
authority over mere opinion. it could
regulate any “actions in viclation of
social duties and subversive of good
order.” And that, in the Court's view,
certainly covered the Mormons’ prac-
tice of polygamy.

Likewise. in Davis v. Beason, 133
U.S. 333 (1390) decided several years
later, the Supreme Court upheld a
statute of the ldaho Territory that
conditioned the right to vote on the
denial of membership in any organi-
zation that taught or encouraged
polygamy. In short, it required Mor-
mons either to lie or 1o renounce their
religion in order 10 be eligible to vote.
The Court rejected the argument that
the statute unconstitutionally created
a religious test for voting that penal-
ized Mormons. “Bigamy and
polygamy are crimes by the laws of all
civilized and Christian countrics,” the
Court said. “To call their advocacy a
tenet of religion is to offend that com-
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Thomas Jefferson

mon sense of mankind.”

Thus the Court denied the bona
fides of a minority religion, and there-
by, denied the blessings of religious
liberty to all its members. Although
the Constitution was supposed to
guarantee protection for all religious
beliefs, and for all peaccable religious
actions as well, in the Mormon cases
it utterly failed in the Court’s hands to
provide either. The Court, and the
nation, in their intolerance toward the
Mormons’ uncommon opinions and
practices of conscience, refused even
to acknowledge that they were reli-
gious, and, therefore, worthy of some
constitutional protection from reli-
gious persccution. While the Court
may well have been right in outlawing
polygamy, it was certainly wrong to
disregard totally the rights of mem-
bers of a minority religion, and to
refuse to recognize that the burdens
placed on thase members warranted
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scrupulous First Amendment scruti-
ny. (For more on the Mormon experi-
ence, sce Laycock, “A Survey of
Religious Liberty in the United
States,” 47 Chio St. L.J., 409, 416-417
(1986): for a discussion of the
Catholic experience, see Stokes,
Church and Statc in the United States,
784-853 (1950).)

Times of War

Individual liberty is not suspended
when the nation is at war. But often in
our history, it has been subordinated
to perceived needs ol the national
defense. Freedom of religion is no
exception. On issues implicating pre-
paredness for war and service or alle-
giance to the country in times of
crisis, the constitutional guarantee of
religious liberty has heen put to the
test.

During the world wars, the collec-
tive national interest in survival some-
times intruded upon individual
freedom of religion; and yet on other
occasions, the nation’s constitutional
commitment to liberty of conscience
prevailed. But always, a line had to be
drawn between liberty and duty to
country. And that line has been par-
ticularly difficult to draw in wartime.
(See, Abraham, Freedom and the Court,
5th ed. (1988)

In its 1931 decision in United
States v. Macintosh, 283 U.S. 605
(1931) the Supreme Court upheld the
denial of citizenship to a Canadian
Baptist minister, a chaplain at Yale
University, because he refused an oath
to take up arms for the country when
called. The Court cxplained:

We are a Christian people,
according to one another the equal
right of religious frecdom, and
acknowledging with reverence the
duty of obedience to the will of
God. But, also, we are a nation with
o duty to survive, a nation whose
Constitution contemplates war as
well as peace: whose government
must go forward on the assump-
tion, and salely can proceed on no
other, that unqualified allegiance
to the nation and submission and
obedience to the laws of the land.
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as well as those made for war as

those made for peace, are not

inconsistent with the will of God.

[Emphasis added. ]

By the time of Macintosh, the con-
stitutional status of conscientious
objection to military service had not
changed since the Supreme Court first
confronted the issue thirteen years
earlier. At that time, in the Selective
Draft Law cases, 245 U.S. 366 (1918),
the Court, summarily dismissed any
religious liberty challenge to the con-
scription law. “And we pass,” the
Court said, "without anything but
statement the proposition that an
establishiment of a religion or an inter-
ference with the free exercise thereof
repugnant to the First Amendment
(has] resulted . . . because we think its
unsoundness is too apparent o require
us to do more.” |Emphasis added.|

The Court’s opinion, devoid of
legal authority or reasoning, is under-
standable, if at all, only as a product
of the time—the height of the nation’s
participation in World War 1. Later, in
1934, as the Nazis and Hitler were
coming to power in Germany, the
Court’s decision in rejecting another
claim for religious exemption was
soinewhat better reasoned.

In that case, Hamilton v. Regents of
the University of California, 293 US.
245 (1934), college students belong-
ing to the Methodist Episcopal
Church and having conscientious
scruples against military service.
requested exemption from the manda-
tory ROTC classes at the university.
When their requests were refused,
they absented themselves from the
military classcs and were expelled.
They argued at the Supreme Court
that their constitutional right of reli-
gious freedom was violated because
they were being penalized for their
convictions.

Rejecting their claim as “unten-
able,” the Court said:

Governinent, Federal and State,
each in its own sphere owes a duty
to the people within its jurisdiction
to prescrve itsell in adequate
strength to maintain peace and
order and to assurc the just
enforcement of the law. And every

.
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citizen owes a reciprocal duty,

according to his capacity, to sup-

port and defend the government
against all enemies.

The concurring opinion, authored
by Justice Benjamin N. Cardozo,
while agreeing that the students’ reli-
gious liberty was not impermissibly
infringed, offered an additional ratio-
nale. A different decision in the case,
Cardozo explained, would lead to
untoward praetical and logical conse-
quences:

[A] different doctrine would
carry us to lengths that have never
yet been dreamed of. The conscien-
tious objector, il his liberties were
to be thus extended, might refuse
to contribute taxes in furtherance
of a war, whether for attack or for
defense, or in furtherance of any
other end condemned by his con-
science as irreligious or immoral.
The right of private judgment had
never yet been so exalted above the
powers and the compulsion of the
agencies of government. One who
is a martyr to a principle—which
may turn out in the end to be a
delusion or an error—does not
prove by his martyrdom that he
has kept within the law.

But the freedom of religion has not
always been a loser to governmental
wartime interests. The story of the
Flag Salutc Cases is a prime illustra-
tion. (Sec, for an excellent discussion,
Abraham, Freedom and the Court, Sth
ed. (1983), pp 300-306. In the first,
the 1940 case of Minersville v. Gobitis,
310 U.S. 586 (1940). the Court had
upheld a school district requirement
that all students salute the national
flag as part of a daily patriotic exer-
cise. The Gobitis children, members
of the Jehovah's Witncsses, were
expclled for refusing to salute on reli-
gious grounds. For them, saluting a
flag was tantamount to worshiping a
“graven image,” a mortal sin in viola-
tion of their biblical teaching. For the
Court, howcever. compulsory flag
saluting was justified; it represented
“an interest inferior to none in the
hierarchy of legal valucs. National
unity is the basis of national sccurity,”

A mere three years later, the Court
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reversed itself. In West Virginia v. Bar-
nette, 319 U.S. 624 (1943), partly as
the result of the publicly announced
change of view of several of the jus-
tices (See, Jones v. Opelika, 316 U.S.
584, 623 (1942)), the Court there
held that a government-compelled
flag salute “transcends constitutional
limitations . . . and invades the sphere
of intellect and spirit which it is the
purpose of the First Amendment . . .
to reserve from all official control.”
The Court upheld the conscientious
objection of jehovah's Witnesses to
participate in any show of allegiance
to any worldly thing or person; it thus
protected their right to refuse to
salute the flag, despite the acknowl-
edged governmental interest in foster-
ing national unity, especially in time
of war.

The Court, speaking through Jus-
tice Robert H. Jackson, concluded
with one of the most memorable lines
in its history:

If there is any fixed star in our
constitutional constellation, it is
that no official, high or petty, can
prescribe what shall be orthodox in
politics, nationalism, religion, or
other matters of opinion or force
citizens to confess by word or act
their faith therein .

In time of war, no less than in time
of peace, the Constitution guarantees
Americans their fundamental rights.
Protection of those rights is, to be
sure, sometimes more difficult and
complicated in times of crises, and
may even have to bend to accommo-
date overriding national interests in
defense and survival. For the teacher
and student, there is no dearth of case
law illustrating how these rights and
interests have been balanced during
such times.

Recent Years

Recent American history has been a
pendulum. The last few decades
swung from the civil rights revolution
and the sixties rebellion to the pursuit
of greater social and economic stabili-
ty. Emphasis on personal freedoms
gave way to the desire for greater gov-
ernment efficiency.
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The law of religious liberty was on
the same pendulum. In the sixties and
early seventies, freedom of religion
was expanding; its protections were
strengthened and its reach extended.
Since then, however, the Supreme
Court has heen cutting back. Instead
of siding with the individual, the
Court began increasingly to favor gev-
ernment, and to be less likely to sus-
tain claims of religious freedom
violation. A few cases—decided on
both sides of the pendulum’s swing—
will illustrate the point. They also
reflect some of the major changes in
public policy generally, that have
occurred in recent American history.

Early in the 1960s, in Torasco v.
Watkins, 367 U.S. 488 (1961) the
Supreme Court interpreted the First
Amendment to protect not only reli-
gion, but irreligion as well. There, an
applicant for the office of notary pub-
lic in Maryland was denied that posi-
tion for refusing to take a
state-required oath declaring belief in
God. The Court agreed with him that
the oath requirement violated his con-
stitutionally guaranteed free exercisc
of religion. Specifically, the oath
impermissibly burdened the freedom
of belief of nonbelievers.

The Court noted that many reli-
gions practiced in this country—e.g.,
Buddhism, Taoism, and Secular
Humanism—do not include what is
typically viewed as a belief in God.
The Court made clear that such a
belief could not be imposed by gov-
ernment, whether as a legal require-
ment or as a qualification for a
privilege:

[N]either a state nor the feder-
al government can constitutionally
force a person to profess a belief or
dishelief in any religion. Neither
can constitutionally pass laws nor
impose requirements which aid all
religions as against nonbelievers,
and neither can aid those religions
bascd on a helief in the existence of
God as against those religions
founded on different beliefs . . .
The fact . . . that a person is not
compelled to hold public office
cannot possibly be an excuse for
barring him from office by state-
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imposed criteria forbidden by the

Constitution.

Two years later, in Sherbert v. Vern-
er, 374 U.