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Introduction On December 10, 1992, the Legislative Program Evaluation
Committee directed the Legislative Program Evaluation Unit to
conduct a preevaluation inquiry into educational funding for
wards of the state and wards of the court. In compliance with
Neb. Rev. Stat. Section 50-1206, the unit gathered information to
provide the committee with sufficient background data to apply
the screening criteria prescribed in Section 50-1207 and to identify
whether this program is an appropriate topic for a complete
program evaluation. There follows a presentation and brief assess-
ment of the information gathered.

The reader should keep in mind that decisions regarding what
level of government should fund a specified program are
legislative policy issues. These issues are beyond the purview of
the program evaluator unless it can be demonstrated that the
choice of funding source somehow impacts the quality of service
being delivered. Throughout the report, we have attempted to
distinguish between issues relating to which level of government
should fund the education of wards and those relating to the effect
of the choice of funding source on program quality.
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Background and
Statutory History

Article VII, Section 1, of the Nebraska Constitution states that "the
Legislature shall provide for the free instruction in the common
schools of this state of all persons between the ages of five and
twenty-one years. The Legislature may provide for the education
of other persons in educational institutions owned and controlled
by the state or a political subdivision thereof." (See Appendix A.)
In accordance with this provision, the Nebraska Legislature
enacted a law to assure that children who become wards of the
state or wards of any court in the state are not deprived of this
guarantee of free education.

The current process of funding educational costs for wards of the
state and wards of the court is contained in Neb. Rev. Stat. Section
79-445. (See Appendix B.) This section provides that "a school
board or board of education may admit nonresident pupils to the
district school, may determine the rate of tuition of the pupils, and
shall collect such tuition in advance." Educational and transporta-
tion costs associated with a child's education shall be paid by the
Department of Social Services "when the pupil as a ward of the
state or ward of any court has been placed in a public school
district other than the district in which he or she resided at the
time he or she became a ward or has been placed in any institution
which maintains a[n] [approved] special education program" not
owned or operated by the pupil's resident school district. The
state must also pay the educational costs of those individuals
placed in county detention homes.

In FY90-91, $5.3 million was appropriated to fund the educational
costs of wards of the state and wards of the court. The Depart-
ment of Social Services spent $1.7 million on regular education
costs and $3.6 million on special education costs. The total
appropriation is expected to grow to $8 million by the end of
I:Y94-95. In 1991-1992, there were 275,928 students (K-12) in public
schools in Nebraska. In 1990-1991, the number of children who
were wards of the state or wards of the court for whom payment
was made was 1,072, or less than one-half of one percent of the
total enrollment. (See Appendix C.)

The principle that the state should pay school districts to educate
nonresident wards has a long history. The history of the statute
which codified this principle provides insight into the original
intent and subsequent operation and impact of the law. (See

Appendix D.) In 1881, the law provided that "said [education]
board may also admit to the district school nonresident pupils, and
may determine the rates of tuition of such pupils, and collect the
same in advance." Since 1881, the statute has been amended
seventeen times, most often to expand the financial responsibility
of the state with respect to funding the education of nonresident
wards.

Funding the Education of Wards of the State: Who Should Pay? 2
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In 1972, the Legislature began to specifically grapple with the issue
of state wards, and in that year the law provided that "[n]o tuition
shall be charged for children who are residents of such district in
foster homes by court order or by arrangements made by state or
county wel:are departments." However, in 1974, the Legislature
reversed its policy and the law provided that "[w]hen the pupil
has, as a ward of the state or as a ward of any court, been placed
in a public school district other than the district in which he
resided at the time he became a ward, the cost of his education
shall be paid by the state under rules and regulations prescribed
by the State Board of Education." In 1979, the Legislature
expanded state payment to include wards placed in an institution
which maintains an approved special education program, and, in
1980, the Legislature expanded state payment to include wards
placed in county detention homes. In 1985, the Legislature
transferred responsibility for payment from the State Board of
Education to the Department of Social Services to increase
efficiency in the payment process.

In 1992, the Legislature again began to debate the principle that
the state should pay school districts to educate nonresident wards.
LB 1272 was an attempt to eliminate the tuition charge to the state
for wards who are nonresident foster children. This measure
failed. During the third special session of the Ninety-second
Legislature, LB 3 was introduced. (See Appendix E.) LB 3 was an
attempt to eliminate all tuition charges to the state for all
nonresident wards, whether placed in foster care or in an
institution, as a mechanism to reduce state spending. In its final
enacted form, LB 3 was amended to substantially include the
provisions of LB 1272 and thus eliminated state funding only for
the educational costs of wards placed in a foster home outside of
their resident school districts.

As enacted, LB 3 effectively transferred educational costs from the
Department of Social Services to the school district providing the
foster child's education or to the state's special education fund
program. The policy underlying this decision was that the school
district in which a foster child resides should be responsible for the
educational needs of that child because foster parents contribute to
the property tax base supporting the school district. In contrast,
state funding for wards placed in an institutional setting was
viewed as appropriate, given that such institutions do not
contribute property tax to the district.

LB 3 generated a significant amount of debate about what role the
state should play with respect to the educational costs of wards.
As a result, and in an attempt to answer many unanswered
questions, the Legislature created an LB 3 Commission to under-
take a review of the issues raised in debate. The commission was
appointed by the Director of Social Services and the Commissioner
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of Education to'develop a consensus on procedures for funding the
costs of education for wards of the state and wards of the court
who qualify for such funding. The findings and recommendations
of the commission will be summarized in a subsequent section of
this assessment. (See pages 5-7.)

LB 92, introduced at the beginning of the first session of the
Ninety-third Legislature once again proposes to eliminate state
funding for the cost of education for all wards of the state and
wards of the court placed outside their home districts, regardless
of whether placement is in a foster home or an institution. The bill
transfers the responsibility for the educational needs of wards to
the resident school district, thereby eliminating any distinction in
the funding process for wards and non-wards. (See Appendix F.)

Educational funding for wards of the state and wards of the court
is part of a complex system designed to provide both equity and
stability in funding the educational needs of the state. In order to
fully understand all the policy dimensions of the issue and to
evaluate the need for this program, it is important to understand
the characteristics of the state educational funding formula and
how each component of funding, including the cost of education
for wards of the state and wards of the court, affects the overall
state system.

Ward Funding and
Nebraska's State
Aid Framework

Sections 79-3801 to 79-3824 of the Neb. Rev. Stat. contain the Tax
Equity and Educational Opportunities Support Act (LB 1059,1990).
LB 1059 was a major piece of legislation intended to (1) reduce
reliance on local property taxes for the support of the public school
system, (2) broaden the education tax base by earmarking a
portion of income tax receipts for state aid to education, (3)
increase state support from roughly 25% to 45% of the aggregate
general fund operating expenses of school districts, (4) assure a
greater level of equity of educational opportunities among districts,
and (5) establish some limits on the growth of the general fund
budgets of school districts.

The principles supported by the Legislature in the enactment of LB
1059 enunciate a philosophy based on the belief that the state
should bear a larger portion of the cost of education than it has in
the past, both to enhance equity among districts, and to create a
more stable funding base.

Appendix G summarizes the state aid formula concept
implemented by LB 1059. The enactment of LB 1059 was
accompanied by an increase of one percent in the state sales tax
rate and fifty-five hundredths percent in the state income I ax rate.
Each fiscal year since the enactment of LB 1059, a pool of money
for state aid to education has been created by adding $136 million
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in state General Fund monies (the base amount used which
represents the amount of state aid distributed in 1989) to the
receipts generated by the LB 1059 sales and income tax increases.
This pool of state aid is distributed in two ways.

First, each school district is allocated an amount equal to 20% of
the district's income tax liability two years prior to the current
fiscal year. Second, if a district's needs, measured by the actual
expenditures of comparable-size districts, are not met by a district's
20% income tax receipt allocation plus local property tax receipts
and miscellaneous receipts (e.g., state ward and special education
reimbursements), the district is eligible to receive additional money
from the LB 1059 pool, in the form of "equalization aid", until the
district's measured needs are met. (NOTE: Some districts do not
receive equalization aid money because their needs are met by the
amounts they receive through the 20% income tax receipt
allocation, local property tax receipts, and miscellaneous receipts.)

Of the three sources of revenue available to a school district
(income tax allocation, local property tax receipts, miscellaneous
receipts), only the local property tax is a variable component. As
a result, theoretically, the effect of eliminating state ward
payments, or any other fixed receipt, could result in the need to
increase local property taxes. However, it may not always be
necessary for a school district to compensate for lost receipts
through a higher property tax levy. For example, a loss of funding
for an amount equal to one teaching position can sometimes be
absorbed without violating established teacher/pupil standards.

It should also be noted that if the Department of Social Services
does not continue to pay school districts for the cost of educating
state wards, some of the cost will resurface in the state budget as
special education costs. In this case, the State Department of
Education will have to assume the cost. The fiscal note for the
amended version of LB 3 illustrates this point well. It reads in part,

In FY 1994, the General Fund savings to the Depart-
ment of Social Services would be $2,404,651.
Special education General Fund costs in the Depart-
ment of Education would increase by $556,327. . . .

This would require school districts to absorb the
non-state share of educating state wards and wards
of the court. The impact would vary from district
to district and would depend on the number of
non-resident wards residing in the respective dis-
tricts.

In summary, the elimination of payments by the Department of
Social Services to school districts for the regular education of

Funding the Education of Wards of the Stste: Who Should Pay?
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wards would represent a transfer of funding from the Department
of Social Services to the state's special education fund and to local
school districts. In theory, all districts could experience some
increase in the local property tax levy. However, the most likely
result would be that those districts which do not receive
equalization aid would absorb the loss of the state ward receipts
with or without a property tax increase, and those districts
receiving equalization aid would most likely experience an increase
in that aid which would virtually replace the lost state ward
receipts.

Review of LB 3
Commission Report
Findings

The LB 3 Commission was appointed by the Director of Social
Serv'ces and the Commissioner of Education to develop a consen-
sus on procedures for funding the costs of education for wards of
the state and wards of the court who qualify for such funding.
Commission membership included representatives from the State
Department of Education, the Department of Social Services, and
school districts and educational services units, private providers,
foster parents, and legislative resource staff. LB 3 required that the
commission "identify and define all potential placements for
wards, examine the effect of such placements on the education of
wards, determine the entity responsible for providing for the
education of wards, study the method of identifying special
education needs of wards, examine the methods of reimbursement
under the Special Education Act and of payment of state aid
relative to wards, and study any other related matters." The
commission report represents a compromise on the responsibilities
to be assumed by the state and local school districts with respect
to ward funding.

The commission reports that "there should be a process which
allows flexibility, yet establishes consistency, to address [the]
special situations and the needs of children/youth who arewards
of the state." According to the report, the system must integrate
the responsibilities of the Department of Social Services and the
State Department of Education to meet the social and emotional
needs of children as well as their educational needs.

Specifically, the commission identified four areas which are
impacted by LB 3. The commission found that the availability of
day treatment programs (partial-day educational programs and
therapy not provided by a school district) for foster children may
suffer; that school districts must assume the financial responsibility
to provide a free, appropriate education to all wards with disabili-
ties who are living in foster homes within their school district; that
the projected State General Fund savings in FY93-94 is $1.8 million;
and that equalization aid, to the extent that a school district
qualifies to receive it, would compensate a school district for most
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revenue lost as a result of losing ward payments with respect to
foster children.

As a result of these findings, the commission made the following
recommendations for change:

"The cost of education for any ward living in a family foster
home who is unable to participate in the educational program
provided or contracted for by the responsible school district
because of his or her participation in a [day) treatment program
arranged for by the Department of Social Services will be the
Department of Social Services' financial responsibility."
Similarly, "the cost of education of non-disabled wards residing
in foster homes and attending public schools shall be the
financial responsibility of the school district in which the foster
home is located."

"The cost of special education services for any ward with a
disability placed in a public school settinz outside his or her
parents' resident school district shall be the Department of
Social Services' financial responsibility, [including] placement in
. . . foster family homes."

The commission also recommends that:

The cost of education of all other state wards shall be paid by
the Department of Social Services as established in LB 3; and

"Funding of the Department of Education and Department of
Social Services for the purpose of educating state wards should
not be reduced."

The following discussion will attempt to analyze whether the
wards program merits further examination and evaluation by the
Program Evaluation Committee.

LB 3 was originally introduced as part of Governor Nelson's
strategic budget initiative. There were no programmatic reasons
related to efficiency or effectiveness offered in support of the bill.
There were apparently no programmatic problem-, which were
compelling enough, in the absence of the budget review, to cause
the Department of Social Services to propose this change at an
earlier point in time.

What follows is a brief discussion of eight issues which have been
raised during the debate over educational funding for wards. The
first four issues raise what are essentially 4lb...questions related
to the appropriate source of funding for the wards program. Such
policy questions, devoid of programmatic implications, are not

Funding the Education of Wards of the State: Who Should Pay?
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generally proper subjects for program evaluation. The last four
issues focus on questions raised by opponents of LB 3 about
potential adverse effects on the quality and availability of
educational services provided to wards which they believe would
result from shifting funding responsibility to local school districts.

Issues Relating to Source of Funding Only

Can the elimination of state funding for the education of wards
be Justified as a state budget cutting measure?

While there is a budgetary benefit derived from LB 3 or LB 92,
almost 25% of the $2.4 million General Fund savings anticipated
under LB 3 in the Department of Social Services budget reappears
as special education reimbursements in the State Department of
Education budget. Approximately the same percentage of
anticipated savings under LB 92 would reappear as special
education costs for the State Department of Education because, as
the Department of Social Services recently testified, "while 10.8%
of all Nebraska school children receive special education services,
40% of the state wards for whom educational payments were made
in 1990-91 were served in special education."

More significantly for the taxpayer, the budget reduction may
translate into a higher property tax burden for the cost of
education in his or her district if the district cannot absorb the lost
state funding. While LB 3 and/or LB 92 can be justified as state
budget cutting measures, the precise impact of this budget cut
upon individual school districts is difficult to predict.

Should wards be treated similarly to non-wards with regard to
educational funding?

The following statements in support of LB 3 are taken from
testimony given by Mary Dean Harvey, Director of the Department
of Social Services, to the Education Committee. Her comments
suggest that there should be no distinction made between the
mechanism used to fund the education of wards and the mecha-
nism used to fund the education of non-wards.

We should keep in mind that the public school
districts have the responsibility to provide a free
and appropriate education to their residents. . . .

The big questions then are should wards of the
state be treated differently, and is it efficient to have
a separately administered program? .. . Ward's [sic]
needs run the gamut from the need for regular
education for a child to the need for special educa-
tion for a multiple handicapped child. The same is
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true for the general population. Wards have a right
to free public education just as non-wards do.

In contrast to this position, many who testified in opposition to LB
3 argued that there are valid reasons for continuing state funding
for some wards. Two primary arguments were made, both related
to wards' placement. First, group homes do not contribute
property tax revenue to the school district. Second, it would be a
burden on small school districts to require that they be responsible
for the special education costs of wards placed in institutions or
day treatment facilities by the Department of Social Services. Each
of these arguments is addressed in a separate section.

Is it inconsistent for the Legislature to eliminate expenditures
which move the state further away from the 45% funding target
established in LB 1059?

In 1990, with the enactment of LB 1059, the Legislature revamped
its approach to state aid to education. The statement of intent
contained in Section 79-3802(2) reads in part,

(2) It is the intent, purpose, and goal of the Legisla-
ture to create a system of financing the public
school system which will:
(a) Provide state support from all sources of state
funding for forty-five percent of the aggregate
general fund operating expenditures of school
districts;

The annual report of the Nebraska School Finance Committee,
established in LB 1059 to monitor progress toward the 45% goal,
indicates that the goal has not yet been met and that the propor-
tion of state funding is losing ground each year. (See Appendix H.)
The resources provided to school districts through programs,
including the state ward program, are a source of state funding.
The transfer of these costs back to the school districts, as proposed
under LB 3 and/or LB 92, would move the state further away from
the 45% goal, and would appear to be inconsistent with the
underlying philosophy expressed in LB 1059.

The Legislature, of course, is free to move away from its stance in
LB 1059. However, such a decision is a policy choice, and, unless
programmatic issues are raised in the process of arriving at the
choice, program evaluation has no role to play in informing the
decision that is made.

14
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Should the state be responsible for funding the education of
wards who reside in an institution or group home which does
not contribute revenue to the local property tax base?

The original version of LB 3 proposed the elimination of Depart-
ment of Social Services payments for all wards. The Appropria-
tions Committee proposed an amendment which would, in part,
maintain Department of Social Services payments for wards
residing in groups homes and attending public schools. The
following statement from the testimony of Liz Hruska, Budget
Analyst with the Legislative Fiscal Office, was offered to explain
the Appropriations Committee's rationale for the distinction
between wards in foster care placements and those in institutions
or group homes.

If a family moved into a district with five kids their
kids would be educated. Similarly, if a ward moves
in with a family in a district the committee feels
that they should be treated the same way. The
reason they're separating out group homes, even
though they may be attending a public school
district, is generally those entities are nonprofit, so
they aren't really part of the taxpayer base as a
family would be in the district.

The final version of LB 3, which adopted this rationale, continued
to provide for the funding of the education of wards in institutions
and group homes and eliminated funding for those in foster
homes. The LB 3 Commission suggests a few modifications to this
overall funding strategy but fundamentally agrees with it.

Issues of Program Quality Related to Source of Funding

Will further changes in the source of funding for the wards
program cause a temporary or ongoing disruption in the
educational placement opportunities of some wards?

The most obvious circumstance in which there is a relationship
between the source of funding and the quality of the program
involves wards in need of day treatment or placement in a
residential facility. (Day treatment is the provision of services,
including education and therapy, on a partial-day basis by an
entity other than the school district.) In this circumstance, many
assume that tension will develop between the Department of Social
Services and local school districts if either of their responsibilities
are changed with respect to placement and that the quality of
services will suffer.

At this point, the Department of Social Services is financially
responsible for the overall welfare of wards and has unilateral
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authority to place any ward in a residential facility or day
treatment program. At the same time, local school districts help
develop federally mandated individual education plans (IEPs) for
wards residing in their districts. Because the school district does
not have a financial interest in the placement of wards, it has no
incentive to oppose a decision to place a ward in day treatment.

If the financial responsibility for ward placement is transferred to
the school district, some have argued that a conflict between the
Department of Social Services and school districts will result and
that this conflict will disrupt services to wards. School districts
which would have a financial interest, as well as authority to
approve a ward's educational plan, could refuse to pay the cost of
day treatment, choosing instead to provide for all the child's needs
within the school setting. Such a decision might not, some argue,
be in the best interest of the child.

The LB 3 Commission report expressed concerns about the effect
transferring financial responsibility for wards to local school
districts could have on day treatment placements.

Prior to LB 3, school districts were typically not
involved in the decision by the Department of
Social Services to place a child in a day treatment
program . . . nor did the District incur any financial
responsibility. . . . Participation in a day treatment
program is influenced by proximity to programs.
Consequently the Department of Social Services
must place the child in a foster care home within
reasonable distance to the program to make it
possible to attend day treatment and return home
at night. Shifting financial responsibility and
requiring school involvement in placement may
further limit possible day treatment options.

As a result, the commission recommends that "the cost of
education for any wan: living in a foster home who is unable to
participate in the educational program provided or contracted for
by the responsible school district because of his or her participation
in a treatment program arranged for by the Department of Social
Services will be the Department of Social Services' financial
responsibility. This is a change from LB 3."

Despite these concerns, placement and financial responsibility for
such placement apparently have not been a problem under the
system implemented by LB 3. Under LB 3, the educational costs
for a ward placed in a foster home outside his/her resident district
are the responsibility of the new school district. Day treatment
programs and residential programs which were providing
education to wards prior to the enactment of LB 3 and billing the
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Department of Social Services are now billing the local school
districts and the school districts are paying these costs. In reality,
many school districts have contracted with day treatment facilities
in the past to provide special education services to both non-wards
and wards.

Should the educational and non-educational needs of wards be
managed by the same agency In order to better Integrate
services?

This was apparently the judgment of the Legislature in 1985 when
the state ward educational program was transferred from the State
Department of Education to the Department of Social Services.
The LB 3 Commission report impliedly supports this change and
suggests the Department of Social Services is the best agency to
manage educational services for most wards.

Does the elimination of state funding for the education of
wards jeopardize community support for group homes?

Norm Yoder, Superintendent of the Henderson School District,
testifying in opposition to LB 3 in its original form, maintained
that the transfer of educational costs for wards would place a
financial burden on the Henderson School District.

In the Henderson District we have budgeted
$115,000 for payments for wards of the court. Now,
being a fairly small district that amounts to 8
percent of our total revenue budget. And we have
a group home, Grace Children's Home, . . . it is
licensed for 20 students. So they come in none of
them being from the Henderson District. . . . Talk-
ing with the administration at the children's home
they are actually only supported by the state for
about 50 percent of the living cost for these stu-
dents. So how do they raise the rest of these funds?
They have to raise those funds in other ways and so
they turn to the local constituents to raise a signifi-
cant amount of that balance . . . for the cost of
housing alone. Now in the Governor's proposal
he's turning around and saying, well, that's all right
but let's in addition put the whole burden on the
community to fund for the education as well.

Mr. Yoder also testified he had been assured that if legislation
were passed under which the Department of Social Services
stopped reimbursing the school district for educational costs for
wards in group homes, most of those lost monies would be
replaced by LB 1059 equalization aid.

17
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As part of this preevaluation inquiry, we interviewed Tim Kemper,
Director of School Finance with the State Department of Education.
He indicated that it was not possible to determine precisely how
much of the ward payment to the Henderson School District
would be replaced by equalization aid if the current payment were
eliminated, or how much any particular district's property tax levy
might have to be raised. However, in his opinion, the Henderson
district would receive all or most of the lost revenue in the form
of equalization aid.

In spite of the likelihood that lost monies would be replaced by
equalization aid, some have pointed out the potential for adverse
community reaction to the elimination of aid for wards in
communities in which group homes are located. Such a reaction,
even if based on an incomplete understanding of the funding
issues, could adversely affect the community's relationship with
the group home and impact its willingness to raise pri tate funds
for the group home's operation. However, without some evidence
of the potential for community backlash, it is very difficult to
evaluate the merit of this issue.

Would the elimination of all state funding for the education of
wards, as proposed in the original version of LB 3 and in the
current LB 92, further deteriorate the diminishing number of
foster homes and group homes in Nebraska?

Dennis McCarville, Executive Director at Uta Halee Girls Village
in Omaha and President of the Nebraska Association of Homes
and Services for Children gave the following testimony to the
Education Committee.

We know the numbers of foster parents are going
down in the state. The need for foster homes are
going up. Anything that we do to stand in the way
of providing good foster homes for children is a
concern of ours in the association. . . . most small
school districts have been struggling to provide
adequate special ed for state wards as it is. Resi-
dential treatment centers that provide educational
services to state wards currently are subsidizing this
service about 33 percent. . . . The discontinuation of
the state ward educational fund would affect
children in foster homes, in group homes and in
large group homes and residential centers all across
the state. . . . I am very doubtful whether or not any
of the state's, the special education funds, would
immediately or automatically transfer to school
districts. My concern would be that there'd be a
battle that would ensue and we'd spend two,

18
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maybe three years trying to decide who pays. By
that time, frankly, Uta Ha lee would not be around.

Mr. Mc Carville's primary criticisms relate to the original version
of LB 3 which would have eliminated all state ward educational
funding. Although his testimony paints a bleak scenario, he did
not explain why he felt this scenario was inevitable. He did not
make reference to the fact that because the education of state
wards, like that of all children, is mandated, those costs must be
picked up by the school district.

Conclusion Decisions regarding what level of government should fund
compulsory government functions, such as the education of state
wards, are appropriately reserved for legislators charged with the
formulation of public policy. If there is evidence to suggest that
the choice of funding source would affect the quality of service,
program evaluation can be employed to assess that issue.

With regard to the wards program, the evidence we have available
suggests that, while many interested parties have expressed the
opinion that a shift in funding from the state to local school
districts will adversely affect the delivery of educational services,
the reasons offered are generally speculative, and based on
assumptions about the reactions of school districts and
communities to a perceived additional financial burden. While the
Department of Social Services reports some initial problems
implementing LB 3, in general, school districts are accepting
responsibility for the educational component of residential and day
treatment programs ft r wards within their boundaries.

In the absence of a clear link between funding source and
program quality, and given the difficulties inherent in trying to
compare the quality of state funded versus locally funded
education for wards, we would recommend that the Program
Evaluation Committee not undertake additional evaluation of
this issue.
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Guiding Principles & Policies

-"The Legislature shall provide for the free instruction in the
common schools of this state of all persons betweeh the ages of
five and twenty-one years. The Legislature may provide for the
education of other persons in educational institutions owned
and controlled by the state or a political subdivision
thereof."
Constitution of Nebraska; article VII-Education, Section 1
Amended, 1940, 1952, 1954, 1970, 1972.

-"Notwithstanding any other provision in the Constitution,
appropriation of public funds shall not be made to any schooi or
institution ct learning not owned or exclusively controlled by
the state or a political subdivision thereof; provided, that the
Legislature may provide that the state or any political sub-
division thereof may contract with institutions not wholly owned
or controlled by the state or any political subdivision to.
provide for educationhl or other services for the benefit of
children under the age of twenty-one years who are handicapped,
as that term is from time to time defined by the Legislature, if
such services are nonsectarian in nature."
Constitution of Nebraska, Article VII-Education, Section II.

-"It shall be the duty of the Board of Education of every school
district to provide or contract for special education programs
for all resident children who could benefit from such programs."
(Nebraska Rev. Stat. 79-3320)

-"School districts shall insure that all children with verified
disabilities from date of diagnosis to age twenty-one, have
available to them a free appropriate public education which
includes special education and related services to meet their
unique needs'." (92 NAC 51)

-"When any child under age 18 is found by a court to be abused,
neglected or dependent, the court may permit the child to remain
in his/her own home or may make an order committing the juvenile
to the Department of Social Services." (Taken from Section 43-
284, Reissue, Revised Statutes of Nebraska, 1943.) This applies
to wards found to be status offenders and delinquents as well.

- "When the court awards a child to the care to the Department'of
Social Services, the Department shall have authority by and with

the assent of the court to determine the care, placement, medical
services, psychiatric services, training and expenditures on
behalf of the child." (Taken from Section 43-285, Reissue Revised
Statutes of Nebraska, 1943.)

SOURCE: Appendices, LB3 Commission Report.
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DOCUMENT: 79-445
APPENDIX B

HEADING Chapter 79. Schools.
CATCHLINE Nonresident students; admission; tuition; persons exempt.
LAW 79-445. (1) A school board or board of education may

admit nonresident pupils to the school district, may determine
the rate of tuition of the pupils, and shall collect such tuition
in advance except as otherwise provided in this section.

(2) When the pupil as a ward of the state or as a ward
of. any court (a) has been placed in a school district other than
the district in which he or she resided at the time he or she
became a ward and such ward does not reside in a foster family
home licensed or approved by the Department of Social Services or
a foster home maintained or used by the Department of
Correctional Services pursuant to section 83-108.04 or (b) has
been placed in any institution which maintains a special
education program which has been approved by the State Department
of Education and such institution is not owned or operated by the
pupil's resident school district, the cost of his or her
education and the required transportation costs associated with
the child's education shall be paid by the state, but not in
advance, to the receiving school district or approved institution
or paid to the county nonresident high school tuition fund under
rules and regulations prescribed by the Department of Social
Services. Any pupil who is a ward of the state or a ward of any
court who resides in a foster family home licensed or approved by
the Department of Social Services or a foster home maintained or
used by the Department of Correctional Services pursuant to
section 83-108.04 shall be deemed a resident of the district in
which the foster family home or foster home is located.

(3) In the case of any individual eighteen years of age
or younger who is a ward of the state or any court and who is
placed in a county detention home established under section
43-2,110, the cost of his or her education shall be paid by the
state, regardless of such individual's district of residency, to
the agency or institution which: (a) Is selected by the county
board with jurisdiction over such detention home; (b) has agreed
or contracted with such county board to provide educational
services; and (c) has been approved by the State Department of
Education pursuant to rules and regulations prescribed by the
State Board of Education.

(4) No tuition shall be charged for children who may be
by law allowed to attend the school without charge. The school
district in which the parent or guardian of any nonresident pupil
maintains his or her legal residence shall not be liable for the
payment of tuition and the children of school age of such parent
or guardian shall be entitled to free common school privileges
the same as any child who is a bona fide resident of such school
district whenever the parent or guardian of such nonresident
pupil, having entered the public service of the State of.

Nebraska, has moved from the school district in which he or she
maintains legal residence into another school district for
temporary purposes incidental to serving the state, without the
intention of making the school district to which the parent or

- 1 -
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guardian has moved his or her legal residence. No tuition shall
be charged for a whose parents are divorced is such child
attends school in a district in which either parent resides. The
burden of proof as to legal residence shall rest with the person
claiming legal residence in any district. The school district
may allow a pupil whose residency in the district ceases during a
school year to continue attending school for the remainder of
that school year without payment of tuition.

(5) The school board or board of education may admit
nonresident pupils to the school district without requiring the
payment of tuition if such pupils are in the actual physical
custody of a resident of the school district and are not
residents of an adjoining school district and the school board or
board of education determines that the pupils would otherwise be
denied guaranteed free common school privileges.

(6) The changes made to this section by Laws 1992, LB
3, Ninety-second Legislature, Third Special Session, shall apply
to all reimbursements under this section for school year 1992-93
and all school years thereafter.



Relevant Facts and Figures

-Number of children between 5-18 in Nebraska as of 1990 =3901406(US Census Bureau) This includes children not in school andchildren in private or home schools.

-Number of student, K-12, in Public Schools in Nebraska for 1991-1992 school year as of 9-27-91 =275 928.

-Estimated number of children and youth age 5-18 who were wards ofthe state as of 12-31-94 =3839. This includes children in out ofhome care in the custody of DSS, Juvenile Parole, MentalRetardation Agencies, Department of Public Institutions, countydetention centers and courts plus children placed with privateagencies. (Information from the Ninth Annual Report of theNebraska State FosterCare Review Board.)

-Number of children/youth who are wards ofthe state for whompayment was made in 1990-91 school year =1072. Of these, 430 wereidentified as Special Education students by the school district.
-Funding History: Prior to fiscal year 1986, the Education forState Wards Program was administered by the Department ofEducation. Expenditures for the last 5 fiscal years:

Fiscal year 1988 $3,159,111
Fiscal year 1989 $3,211,916
Fiscal year 1990 $3,538,210
Fiscal year 1991 $4,171,738
Fiscal year 1992 $5,174,997

24
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APPENDIX D

Legislative History, Section 79-445

1881: "Said board may also admit to the district school non-resident pupils, and may determine the rates of tuition
of such pupils, and collect the same in advance; provided, that any person having real property in two adjoining
districts may, with the consent of the district board where he resides, send the pupils of his family to the school in
such adjoining district without tuition charge, by giving ten days' notice to the school board of such adjoining
district: provided further, that a pro rata share of the school money apportioned to the district where such pupils
reside shall be paid by the officers of that district to the district where said pupils attend school: provided further,
that in no case shall tuition be collected from non-resident pupils where the school board of pupil's residence consent
to attendance in adjoining district, then the school money due the district where pupils reside, shall be paid to the
district where pupils attend school: provided further, that non resident pupils shall not be allowed to attend high or
graded schools in any incorporated village or city, unless by consent of the trustees or board having control of said
high or graded schools."

1883: Amends 1881 law to read "Said board may also admit to the district school non-resident pupils, and may
determine the rates of tuition of such pupils, and collect the same in advance".
1901: Amends the law to read "Said board may also admit to the district school non-resident pupils, and may
determine the rates of tuition of such pupils and collect the same in advance, but no tuition shall be charged such
children as are or may be by law allowed to attend such school without charge."
1921: Amends the law by adding a proviso to previous law that parents shall not be responsible to pay tuition for
a non-resident pupil and children shall be entitled to free common school privileges when said parents are in public
service and temporarily move out of resident district.
1927: Adds that the tuition rate shall not exceed one dollar in rural schools except where tuition is paid by school
board of non-resident.
1947: 1927 language eliminated. Back to 1901 and 1921 language.
1949: Adds that the burden of proof as to legal residence shall rest with the person claiming legal residence in any

1972: Adds that no tuition shall be paid for foster children placed in another district by court order.
1974: Eliminates 1972 foster-children provision and adds that the state will pay for the education costs of non-
resident pupils who are wards of the court or wards of the state, including foster children.
1979: Adds that the state will pay for the education costs for nonresident pupils who are placed in special education
institutions to the receiving school district or approved institution.
1980: Two amendments: First, that the state will pay any transportation costs, and second, that the state will pay for
the education costs of non-resident pupils in detention homes.
1982: Adds that a child will be a resident of the district of either parent if the child's parents are divorced.
1984: Two amendments: First, that the state may pay into a "county nonresident tuition fund", and second, that if
residency ceases, a child may complete the school year.
1985: Two amendments: First, that children who are in "physical custody of a resident" and "not residents of an
adjoining school district", and a determination that denial would abridge children's right to free education, may be
admitted as residents of the district, and second, that the Department of Social Services may prescribe rules and
regulations.
1991: Adds that state may pay costs of educating wards who have been placed in any institution which maintains
an approved special education program and such institution is not owned or operated by the pupil's resident school
district.
1992: Technica" ;ranges; Return to 1972 language which eliminates the tuition charge for foster children placed in
another school district who are wards of the court or wards of the state.

SOURCE: Legislative Program Evaluation Unit, January 1993.
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APPENDIX E

Summary LB 3, Third Special Session, 1992

SECTION 1. Amends section 79-445.

(1) A school board or a board of education may admit nonresident pupils to its school district and may determine
the rate of and collect in advance the tuition for those pupils. Except as provided.

(2) If a pupil is a ward of the state or the ward of any court and

(a) has been placed in a school district other than the school district in which the pupil resided prior 3

being a ward and does not reside in a licensed foster family home or a foster home maintained by the
Department of Correctional Services, or

(b) has been placed in an institution which maintains an approved special education program and such
institution is not owned or operated by the pupil's resident school district

then the educational costs of the pupil and the required transportation costs shall be paid by the state, not in advance,
to the receiving school district, to the approved institution, or to the county nonresident high school tuition fund.

Any pupil who is a ward of the state or a ward of any court who resides in a licensed foster family home or a foster
home maintained by the Department of Corm tional Services shall be deemed a resident of the school district in
which the foster family home or foster home is located.

(3) If an individual is eighteen years of age or younger and a ward of the state or any court and is placed in a county
detention home, educational costs shall be paid by the state, regardless of the individual's residency, to the agency
or institution which has been selected, contracted, and approved by the county board with jurisdiction over such
agency or institution.

(4) No tuition shall be charged for children who may be by law allowed to attend the school without charge.

The school district in which the parent or guardian of any nonresident pupil maintains legal residence shall not be
liable for the educational costs of such pupil when the parent or guardian has entered public service of the state and
has moved for temporary purposes incidental to serving the state and would be otherwise entitled to free common
school privileges.

No tuition shall be charged for a child whose parents are divorced if such child attends school in a district in which
either parent resides. The burden of proof as to legal residence rests with the person claiming residency.

A school district may allow a pupil to continue attending the school district for the remainder of that school year
after resie .ncy in the district ceases during a school year without payment of tuition.

(5) The school board or board of education may admit nonresident pupils to the school district without requiring the
payment of tuition if such pupils are in the "actual physical custody" of a resident of the school district and are not
residents of an adjoining school district and the school board or board of education determines that the pupil would
otherwise be denied guaranteed free common school privileges.

(6) LB 3 changes shall apply to all reimbursements under this section for .tic 1992-93 school year and all schcol
years thereafter.

SECTION 2. LB 3 Commission Established.

The Director of Social Services and the Commissioner of Education shall appoint a joint commission to examine
the procedure for funding the education of wards of the state and wards of the court. The commission shall report
its findings, conclusions, and recommendations to the Legislature on or before January 15, 1993.
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APPENDIX F

Summary LB 92, First Session, 1993

SECTION 1. Amends section 79-445.

(1) A school board or a board of education may admit nonresident pupils to its school district and may determine
the rate of and collect in advance the tuition for those pupils. Except as provided.

(2) For t' 1992-93 school year, if a pupil is a ward of the state or the ward of any court and

(a) has been placed in a school district other than the school district in which the pupil resided prior to
being a ward and does not reside in a licensed foster family home or a foster home maintained by the
Department of Correctional Services, or

(b) has been placed in an institution which maintains an approved special education program and such
institution is not owned or operated by the pupil's resident school district

then the educational costs of the pupil shall be paid by the state, not in advance, to the receiving school district or
approved institution.

For the 1993-94 school year and all school years thereafter, such costs shall not be paid by the state.

Any pupil who is a ward of the state or a ward of any court who resides in a licensed foster family home or a foster
home maintained by the Department of Correctional Services shall be deemed a resident of the school district in
which the foster family home or foster home is located.

(3) For the 1992-93 school year, if an individual is eighteen years of age or younger and a ward of the state or any
court and is placed in a county detention home, educational costs shall be paid by the state, regardless of the
individual's residency, to the agency or institution which has been selected, contracted, and approved by the county
board with jurisdiction over such agency or institution.

For the 1993-94 school year and all school years thereafter, such costs shall not be paid by the state.

(4) No tuition shall be charged for children who may be by law allowed to attend the school without charge.

The school district in which the parent or guardian of any nonresident pupil maintains legal residence shall not be
liable for the educational costs of such pupil when the parent or guardian has entered public service of the state and
has moved for temporary purposes incidental to serving the state and would be otherwise entitled to free common
school privileges.

No tuition shat; he charged for a child whose parents are divorced if such child attends school in a district in which
either paren. resides. The burden of proof as to residence rests with the person claiming residency.

A school district may allow a pupil to continue attending the school district for the remainder of that school year
after residency in the district ceases during a school year without payment of tuition.

(5) The school board or board of education may admit nonresident pupils to the school district without requiring the
payment of tuition if such pupils are in the "actual physical custody" of a resident of the school district and are not
residents of an adjoininr school district and the school board or board of education determines that the pupil would
otherwise be denied guaranteed free common school privileges.

(6) LB 3 changes shall apply to all reimbursements under this section for the 1992-93 school year.
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APPENDIX H

LONG TERM TREND - LB1059
(All numbers in millions of dollars)

Year

Growth in
School Spending

Aid Needed
for 45% Taroet

Total Aid
projected

% of Spending
Achieved

Shortfall
fro. 45% Taroet

FY1991-92 6.60M 548.2 515.8 42.34% (32.4)

FY1992-93 5.50a 578.2 532.3 41.43% (45.9)

FY1993-94 6.50% 615.6 556.7 40.70% (58.9)

FY1994-95 6.50% 655.4 583.9 40.09% (71.5)

FY1995-96 6.50% 697.8 611.5 39.44% (86.2)

FY1996-97 6.50a 742.9 638.7 38.69% (104.2)

FY1997 -98 6.50% 791.0 668.9 38.05% (122.1)

FY1998-99 6.50x 842.2 704.4 37.64% (137.8)

FY1999-00 6.50% 896.8 736.2 36.94% (160.6)

FY2030-01 6.50% 954.8 773.7 36.46% (181.1)

FY2031-ce 6.50% 1,016.7 816.7 36.15% (200.0)

FY2002-03 6.50% 1,082.6 863.6 35.90% (218.9)

F121303-04 6.50a 1,152.7 907.9 35.44% (244.8)

F12004-05 6.50% 1,227.5 959.4 35.17% (268.1)

FY2005-06 6.50% 1,307.1 1,017.9 35.05% (289.1)

F12006-07 6.50% 1,391.8 1,081.0 34.95% (310.9)

1,

1,

1,

1,

1,

1,

L.

1.

0 1.

0
a
0

STATE AID TO EDUCATION
45% Target vs. Projected Aid

400

330

300
FmalmnamilWterath45Mttr t

2.1.W

200

130

Ha

OW
000

950

100

WM
too

750
Total School Aid with L131059

700
at retinues gerareisd

ISO

SW
550

2 n14 /1114 FY00 rein FY04 1704
r»3 119.5 F117 M9 FY01 1103 1705 1107

SOURCE: Projected Impacts of LB1059, Legislative

Fiscal Office, December 11, 1992.

3 (1



A
P

P
E

N
D

IX
 I

W
ho

 P
ay

s
W

he
n

th
e 

C
os

t o
f E

du
ca

tio
n 

fo
r 

W
ar

ds
W

ar
ds

 a
re

 P
la

ce
d 

O
ut

of
D

is
tr

ic
t

LB
3

LB
3 

C
om

m
is

si
on

...
...

...
 ..

.

-.
.,

L8
32

P
la

ce
m

en
t

P
re

 L
B

3
N

on
 w

ar
d 

in
 L

eg
al

 F
am

ily
 H

om
e

R
eg

ul
ar

 E
du

ca
tio

n
S

ch
oo

l D
is

tr
ic

t R
es

ou
rc

es
!

E
qu

al
iz

at
io

n 
A

id
S

ch
oo

l D
is

tr
ic

t R
es

ou
rc

es
/

.

E
qu

al
iz

at
io

n 
A

id
:

S
ch

oo
l D

is
tr

ic
t R

et
oU

rc
es

/
E

qu
al

iz
at

io
n 

A
td

.::
:. 

--
.:.

-:
:

.
. :

. .
 ::

::

sc
hr

,o
t D

is
tr

ic
t f

ie
sp

ur
ce

st
E

qU
iti

iii
tio

nA
ld

0.
:::

:::
:::

:::
N

on
w

ar
d 

in
 L

eg
al

 F
am

ily
 H

om
e

S
pe

ci
al

 E
du

ca
tio

n
S

ch
oo

l D
is

tr
ic

t R
es

ou
rc

es
/

E
qu

al
iz

at
io

n 
A

id
A

ps
ci

al
 E

d.
 F

un
d

S
ch

oo
l D

is
tr

ic
t R

es
ou

rc
es

/
E

qu
al

iz
at

io
n 

A
id

/8
 p

ed
al

 E
d.

 F
un

d
S

ch
oo

l D
is

tr
ic

t R
es

ou
rc

es
/ .

.
E

qu
al

lia
tio

n 
A

id
iS

tie
d 

la
l E

d.
.

S
ch

dd
i D

is
tr

ic
t

ai
til

tii
iii

iM
pi

ie
ci

ai
,

S
ch

oo
l D

is
tr

ic
t R

es
ou

rc
es

)
E

qu
al

iz
at

io
n

A
id

W
ar

d 
in

 F
os

te
r 

F
am

ily
 H

om
e

R
eg

ul
ar

E
du

ca
tio

n 
in

 P
ub

lic
 S

ch
oo

l
D

S
S

 P
ay

s 
C

C
ub

lic
 S

ch
oo

M
is

tr
ic

t
S

ch
oo

l D
is

tr
ic

t R
es

ou
rc

es
!

E
qu

al
iz

at
io

n 
A

id
S

ch
oo

l D
is

tr
ic

t R
es

ou
rc

es
/

E
qu

al
iz

at
io

n 
A

id
W

ar
d 

in
 F

os
te

r 
F

am
ily

 H
om

e
S

pe
ci

al
 E

du
ca

tio
n 

in
 P

ub
lic

 S
ch

oo
l

D
S

S
 P

ay
s 

P
ub

lic
 S

ch
oo

l D
is

tr
ic

t
S

ch
oo

l D
is

tr
ic

t R
es

ou
rc

es
/

E
qu

al
iz

at
io

n 
A

id
/S

pe
ci

al
 E

d.
 F

un
d

D
S

S
 P

ay
s 

P
ub

lic
 S

ch
oo

l D
is

tr
ic

t*
S

ch
oo

l D
is

tr
ic

t R
es

ou
rc

es
/

E
qu

al
iz

at
io

n 
A

id
/S

pe
ci

al
 E

d.
 R

in
d

W
ar

d 
in

 D
ay

 T
re

at
m

en
t S

ch
oo

l
Li

vi
ng

 in
 F

os
te

r 
F

am
ily

 C
ar

e
D

S
S

 (
if 

O
S

S
 p

la
ce

s 
w

ar
d)

P
ay

s 
D

ay
 T

re
at

m
en

t S
ch

oo
l

S
ch

oo
l D

is
tr

ic
t R

es
ou

rc
es

/
E

qu
al

iz
at

io
n 

A
id

D
S

S
 (

if 
D

S
S

 p
la

ce
s 

w
ar

d)
P

ay
s 

D
ay

 T
re

at
m

en
t S

ch
oo

l*
.

S
ch

oo
l D

is
tr

ic
t R

es
ou

rc
es

/
E

qu
al

iz
at

io
n 

A
id

W
ar

d 
in

 A
pp

ro
ve

d 
R

es
id

en
tia

l F
ac

ili
ty

A
tte

nd
in

g 
P

ub
lic

 S
ch

oo
l

D
S

S
 P

ay
s 

P
ub

lic
 S

ch
oo

l D
is

tr
ic

t
D

S
S

 P
ay

s 
P

ub
lic

 S
ch

oo
l D

is
tr

ic
t

D
S

S
 P

ay
s 

P
ub

lic
 S

ch
oo

l D
is

tr
ic

t
S

ch
oo

l D
is

tr
ic

t R
es

ou
rc

es
/

E
qu

al
iz

at
io

n 
A

id
**

U
nk

no
w

n 
(C

ou
nt

y 
F

un
ds

?)
S

ch
oo

l D
is

tr
ic

t R
es

ou
rc

es
/

E
qu

al
iz

at
io

n 
A

id
/S

pe
ci

al
 E

d.
 F

un
d

W
ar

d 
in

 D
et

en
tio

n 
C

en
te

r
05

5 
P

ay
s 

C
en

te
r

D
3S

 P
ay

s 
R

es
id

en
tia

l F
ac

ili
ty

D
S

S
 P

ay
s 

C
en

te
r

D
S

S
 P

ay
s 

R
es

id
en

tia
l F

ac
ili

ty

D
S

S
 P

ay
s 

C
en

te
r

D
S

S
 P

ay
s 

R
es

id
en

tia
l F

ac
ili

ty
W

ar
d 

in
 A

pp
ro

ve
d 

N
on

P
ub

lic
R

es
id

en
tia

l F
ac

ili
ty

 w
/ S

pe
ci

al
 E

d.
S

ch
oo

l(I
n 

an
d 

O
ut

 o
f N

eb
ra

sk
a)

W
ar

d 
in

 A
pp

ro
ve

d 
N

on
 P

ub
lic

R
es

id
en

tia
l F

ac
ili

ty
 w

/ R
eg

ul
ar

 E
d.

S
ch

oo
l (

In
 a

nd
 O

ut
 o

f N
eb

ra
sk

a)

P
ay

m
en

t C
on

st
itu

tio
na

lly
P

rc
hi

bi
te

d
A

rt
 7

, S
ec

. 1
1

P
ay

m
en

t C
on

st
itu

tio
na

lly
P

ro
hi

bi
te

d
A

rt
. 7

, S
ec

. 1
1

P
ay

m
en

t C
on

st
itu

tio
na

lly
P

ro
hi

bi
te

d
A

rt
 7

, S
ec

. 1
1

_
P

ay
m

en
t C

on
st

itu
tio

na
lly

P
ro

hi
bi

te
d

A
rt

. 7
, S

ec
. 1

1
N

O
T

E
 S

ta
te

 A
id

 th
ro

ug
h 

th
e 

eq
ua

liz
at

io
n 

fr
,r

m
ul

a 
is

 p
ai

d 
to

 s
ch

oo
l

t
ts

 tw
o 

ye
ar

s 
in

 a
rr

ea
rs

.
()

S
S

 =
 N

eb
ra

sk
a 

D
ep

ar
tm

en
t o

f S
oc

ia
l S

e 
vi

ce
s

=
 P

ro
po

se
d 

ch
an

ge
s 

fr
om

 L
B

3
=

 a
dd

 S
pe

ci
al

 E
du

ca
tio

n 
F

un
d 

if 
ap

pr
op

ria
te

S
ou

rc
e:

 L
eg

is
la

tiv
e 

P
ro

gr
am

 E
va

lu
at

io
n 

U
ni

t 1
99

3

31
B

E
S

T
 C

O
P

Y
 A

V
A

IL
A

B
LE

32



APPENDIX J

LB 3 Commission Members

Chairperson
Kenneth Bird Superintendent

Westrids Community Schools, Omaha,

Poky Fels, Assistant Commissioner
(Designee for Joe Latfeharms, Commissioner N,DiE)

Mary Fraser Meints, Program Specialist
(Designa for Wary Dean Harvey, Director NOSS)

Alternate Care & *unification

Janus W. Davis, Assistant Superintendent
Bellevue :Public Schools

Barb Elliott, Special Education Director
Educational Service 'Unit *9, Hastings, 9a

Bill Farts, Admi,:iittutive Assistant
Lincoln Public Schools

Dennis Hanfing, Administrative Supervisor
Millard Public Schools, Omaha, NE

Dennis Noss!, Superintendent
Norris School District st 160, Firth, N.

Trudy Bredthasisr , Attorney
Omaha Public Schwa

Ed Schuanbely, Policy Advisor
Governor's Office for Children & Family Policy

*vin Wilkinson, Special Education Director
Alliance City Schwa

Nannan E. Yoder, Superintendent
Henderson Pu6Gc Schools

MarkBeneratto, Director Educational Therapy
St. Joseph 9laspita4 Omaha, 94(fX

Stan BUIS, Program Director
Nr.braska Boys Ranch, E

Amy Bongs, Alternate *presentative
Faster Care *view Bowl Omaha, 9.GE

Sandra Delano, Principal
Lincoln *gionat Center, Morton School

Fie kg President
Foster Can *view Board, Native American Community '.?"' :Aelopment Corp., Omaha, NE



1
LB 3 Commission Members

(continued)

Son 5 Director
Attention Center, Lincoln, NE

Chuck McBride, Director Educatizmat 'Therapy
Richard Young Hospital, Kearney, NE

Denis McCarvifte, President/Executive Director
Nebraska Association of Homes & Services for Clutdren/lita Halm Gas Village, Omaha, NE

Kathy Moore, Executive Director
Voices for Children, Omaha, atX

Bryan *der, Director
Christian Heritage, 5fickman, NE

Dolores Shangreaux
Faster Parent Representative, Lincoln, NZ

DEPARTMENT OF EDUCATION RESOURCE STAFF

Don Anderson, Assistant Administrator Special Education Office

Adria Bate, Special Education Consultant

Ann Bird, Special Education Coordinator

Tura Kemper, Administrator of School Finance

DEPARTMENT OF SOCIAL SERVICES RESOURCE STAFF

Jerry Bahr, Research & Finance Administrator

Margaret Bite, Administrator of child Welfare

24m Collins, Program Analyst -Lead

l&idi Sherman, Accountant

LEGISLATIVE RESOURCE STAFF

Marsha Babcock Legal Counsel For Senator Rem 'Hither?:
Lincoln, NE

Liz Hrusket, Budget Analyst
Legislative Fifa c.s, Lincoln, NE

34



LB 3 Commission Report

INDEX

Section Page(s)

I Introduction 1-2

II Findings and Perceptions 3.4
Impact of LB 3

III Commission Recommendations 5

IV Unresolved Issues 6

V Appendices
(Resource Materials/Information from November 16, December 9, and
January 6 Meetings)



Jntroduction

The Commission expresses gratitude to the Legislature fOr the opportunity to examine and make
recommendations regarding the very important issue of the provision of educational services to
children/youth who arc state wards. The passage of Legislative Bill 3 (LB 3), which was signed
by the Governor on October 5, 1992, instructed the Director of Social Services and the
Commissioner of Education to appoint a joint commission for the purpose of examining the
procedure for funding the education of wards of the state and wards of the court. The
Commission was charged with the responsibility to:

identify and define all potential placements far wards;
examine the effect of such placements on the education of wards;
determine the entity responsible for providing for the education of wards;
study the method of identifying special educational needs of wards;
examine the methods of reimbursement under the Special Education Act;
examine methods of payment of state aid relative to wards; and
study any other related matters.

The Commission was to report its findings, conclusions, and recommendations to the Nebraska
Legislature on/or before January 15, 1993.

Senator Withem's comments during the floor debate of LB 3 on September 30, 1992, helped
narrow the Commission's immediate task . . . "They [Commission) are not likely to have time to
get into all of those in great detail. My recommendation would be a fast track look at all of these
funding type questions. And hopefully, the end of the process that is enacted will not come on
January 15, 1993, although that would be the deadline by which we, the Legislature, would expect
at least some recommendations on these specific questions here of where the education funding
comes from and who's responsible for it . . ."

The Commission was established and comprised of: one Nebraska Department of Education and
one Nebraska Department of Social Services representative; ten school districts/educational service
unit providers; ten private providers; one foster parent representative; four Department of
Education and four Department of Social Services resource staff; and two Legislative resource
staff. The Commission met on three occasions: November 16, 1992, December 9, 1992, and
January 6, 1993. The Commission has compiled the following report including findings and
recommendations for revising LB 3. The Commission wishes to emphasize that there are many
more issues impacting state wards beyond the scope and time limits of this Commission. Such
other related matters have been listed in Part IV (Unresolved Issues) of this report.

Basic Assumptions of Commission When Preparing Report

1. The Constitution, Article VII, Section 1, provides as follows:

"The Legislature shall provide for the free instruction in the common schools of this state of
all persons between the ages of five and twenty-one years. The Legislature may provide for
the education of other persons in educational institutions owned and controlled by the state
or a political subdivision."

The state is meeting this responsibility through a variety of means, including delegation to
local school districts. The state and public schools act as partners in providing educational
services.

The State of Nebraska needs to maintain the state/local government "partnership" emphasis
as established by the Nebraska Legislature in the Family Policy Act and the Juvenile
Services Act.
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Page 2 - LB a Commission Kepon

3. All children/youth experience the basic human growth and development process, yet their
capabilities and potential are affected by a wide variety of changing social, physical,
emotional, intellectual, financial, and spiritual needs. In many ways, children/youth who
are wards and children/youth who are not wards are the same, yet in many ways they are
different or unique. The very fact that some children/youth are made wards means they and
their parents have special problems with which they need state assistance. This
Commission acknowledges that there are other children/youth and families who have similar
problems but for various reasons have not gained access to the state ward system.

4. LB 3 has minimal impact upon delivery of and responsibility for providing regular education
services.

5. LB 3 does have a significant impact upon delivery of and responsibility for providing special
education services. The crisis nature of out-of-home placements of court and state wards,
with little or no advance notice to school districts, results in additional administrative and
planning requirements such as: the development of Individual Education Plans (IEPs)
(often without complete school records); the contracting of services; and the hiring of
additional staff. Special education services, in terms of developing a program and in
actually providing the services, are significantly more expensive to local school districts than
the provision of services to non-special education children/youth.

6. There are five categories of placement resources:

A. Foster Family Homes
Foster family homes can provide care for 9 or fewer children/youth.

B. Group Homes/Child Care Agency
Group homes can provide care for 12 or fewer children/youth in a residential setting; a
child care agency provides care for many children/youth in separate buildings, e. g.,
Uta Halee, Nebraska Boys Ranch, Campus House, Youth Service System.

C. Institutions/Psychiatric Hospitals
e.g. Lincoln Regional Center, Richard H. Young, St. Joseph Center for Mental Health

D. Juvenile Detention Centers
Douglas County; Lancaster County; Panhandle; and Northeast Nebraska Juvenile
Services

E. State Juvenile Correctional Facilities
Kearney and Geneva Youth Development Centers (not eligible for state war d education
funds)

7. All services to children/youth must be stable and equitable, maintain high quality, and take
into account the total needs, challenges, and strengths of the whole child and family. All
agencies and providers of services must collaborate with one another and work as a team.
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Findings & Perceptions

All children/youth of the state have a right to a public education. By statute, children/youth with
verified disabilities have an additional right to an appropriate education. All children/youth have
multi-faceted needs: educational, emotional, familial, financial, physical, spiritual, and social.
These needs are most appropriately dealt with by looking at the child s n whole. The Legislature
gives school districts the authority to educate all children/youth. By statute, the Department of
Social Services has the authority to determine the care, placement, medical services, psychological
services, training, and expenditures on behalf of the wards of the Department of Social Services.
Even though there are similarities between wards and non-wards, there are distinct differences.
By and large, there is greater likelihood that children/youth who are wards will be at risk, i.e.,
children/youth who tend to move frequently, children/youth who often need emergency
placements, and children/youth for whom there is a significant deficit in meeting the above
mentioned needs. Therefore, there should be a process which allows flexibility, yet establishes
consistency, to address these special situations and the needs of children/youth who are wards of
the state.

Statutes and agency policies, practices, and regulations often require systems to compartmentalize
the needs of a children/youth who are wards. This means that at times the systems deal with a
ward's educational needs as though they can be separated from the social, emotional, and other
needs. Systems are not presently integrated to meet the needs of children/youth.

State ward education funds are available to children/youth who are wards of the state and includes
wards of the Department of Social Services, Department of Correctional Services, and court
systems. There is a lack of complete data and where there are data, each entity has its own method
of gathering data. These data may be gathered at a point in time which may differ from agency to
agency, or data may be gathered over a year's period of time; this may be a fiscal year, school
year, or calendar year. Add to this the differences in data collection by school districts and the
Department of Education regarding education related data, and there is confusion. Thus, the
analysis of data regarding specific trends or the financial effects of changes is
difficult to obtain and interpret and easy to misinterpret.

Impact of LB 3

The passage of LB 3 requires school districts to be financially responsible for the education of state
wards residing in family foster care. Four areas of impact have been identified and will be
discussed below:

1. Day Treatment

For the purpose of this report, the Commission defines day treatment as the provision of
services including education and therapy on a partial-day basis and operated by an entity
other than the school district.

Decisions regarding educational services are made by school districts in cf njunction with
the parent/surrogate. If there is a disagreement, the parent/surrogate, school district, and
Department of Social Services have the right to appeal a special education decision. Prior
to LB 3, school districts were typically not involved in the decision by the Department of
Social Services to place a child in a day treatment program since the program was viewed
as a whole and not just an educational program, nor did the school district incur any
financial responsibility. With the passage of LB 3, school districts are now financially
responsible for all wards in family foster care.

Participation in a day treatment program is influenced by proximity to programs.
Consequently the Department of Social Services must place the child in a foster home
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Page 4 - LB 3 Commission Report

within reasonable travel distance to the program to make it possible to attend day treatment
and return home at night. Shifting financial responsibility and requiring school
involvement in placement may further limit possible day treatment options.

2. Special Education

Prior to the enactment of LB 3, the resident school district had financial responsibility to
provide a free, appropriate public education for a school age student with a disability who
was a ward of the state or court living in i foster home within his or her parents' resident
district. If the student was placed by a county or district court or state agency in a foster
home outside his or her parents' resident district, the Department of Social Services had
financial responsibility for a free, appropriate public education.

With the enactment of LB 3, school districts have financial responsibility to providea free,
appropriate public education for all children/youth with disabilities who are wards of the
state or court living in foster homes within their school district boundaries, regardless of
residency of the parent prior to becoming a ward of the state or court.

Both prior to and with the enactment of LB 3, the Department of Social Services is
financially responsible to pay for a free, appropriate public education for children/youth
with disabilities who are wards of the state or court who are placed by the Department of
Social Services in placements other than foster homes (child care agency, institutions, and
juvenile detention centers) outside their parents' resident district.

3. General Fund Savings

LB 3 eliminates the direct payment to school districts which provided educational services
to a state ward living in a family foster home outside of the district of his/her parents'
residence. In FY 1993-94, the first full year this will be in effect, the projected general
fund savings is $1.8 million. Of this total, $1.6 million is a reduction in the
reimbursement for regular education. Two hundred thousand dollars is a reduction in
reimbursement for special education and transportation costs.

4. State Aid to Schools

For state aid purposes under LB 3, wards in foster homes are treated as any other resident
students in the district. Wards revenues are currently "accountable receipts" in the LB
1059 equalization formula, and children/youth who are wards are currently counted as
"formula students" as part of each school district's Average Daily Membership (ADM). If
children/youth continue to be served by the district, and no payments are made by the
Department of Social Services, equalization aid (to the extent the district qualifies to receive
it) would flow into such districts.

Assuming a fixed state aid appropriation, the result of LB 3 would likely be an increase in
the state aid formula's Local Effort Rate, effectively shifting equalization aid from districts
that didn't lose ward payments to districts that did.

39
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Commission Recommend

1. The cost of education of state wards who reside in Group Homes, Child Caring Agencies,
Juvenile Detention Centers, and institutions as defined by Nebraska State Statute and
Regulation shall be paid for by the Department of Social Services as set out in LB 3.

2. LB 3 provides that the cost of education of non-disabled (not verified under Rule 51) wards
residing in foster homes shall be the financial responsibility of the school district in which
the foster home is located. LB 3 should be amended to provide that the cost of education of
non-disabled (not verified under Rule 51) wards residing in foster homes arid attending
zthliesehols shall be the financial responsibility of the school district in which the foster
home is located. This a change from the current LB 3.

3. The cost of special education services for any ward with a disability (verified under Rule 51)
placed in a public school setting outside his or her parents' resident school district shall be
the Department of Social Services' financial responsibility. This includes placement in any
setting, including family foster homes. This is a change from the current LB 3.

ADDITIONAL STATE GEN. FUND IMPACT: FY-94 $16,000
FY-95 $262,000

4. The cost of education for any ward living in a family foster home who is unable to
participate in the education program provided or contracted for by the responsible school
district because of his or her participation in a treatment program arranged for by the
Department of Social Services will be the Department of Social Services' financial'
responsibility. This is a change from thecurrent LB 3.

ADDITIONAL STATE GEN. FUND IMPACT: Unknown

5. An evaluation of the Education Program for State Wards, including the impact of LB 3,
should be conducted

6. Funding of the Department of Education and Department of Social Services for the purpose
of educating state wards should not be reduced Additional funding will be required to meet
Commission recommendations.
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Unresolved Issues,

The following issues have been identifidd as critical and needing additional cowl leration to assure
that the Education Program for State Wards operates in an effective and efficient manner.:

1. The availability of less-restrictive treatment options, emergency shelter, and foster family
placements is insufficient in number and variety.

2. Availability and funding are insufficient to provide an appropriate continuum of care for
programs, services, and facilities for children/youth and families.

3. Shifting financial responsibility to the local government level creates an additional burden on
local property taxpayers.

4. The frequent movement of state wards tends to reduce the opportunities to identify and meet
children/youth needs.

5. Current procedures for counting children/youth with disabilities who are wards of the state
or court do not assure children/youth are included in all appropriate counts which could
generate funds.

6. Court ward data are not collected on a statewide basis. A child welfare computer system and
tracking and data collection system for all state wards does not currently exist. This
information is critical for overall planning by the Department of Social Services, the
Department of Education, the Department of Correctional Services, the Legislature, courts,
school districts, and other agencies.

7. Some children/youth are made state wards for the sole purpose of accessing medical
treatment or education services.

S. There is no mechanism across all agencies for the uniform implementation of policy, joint
decision making, and resolution of disputes for state wards.



APPENDIX K

Descriptions of Types of Living Arrangements
For LB 3 Commission

Foster Family Home

A private single-family living unit, under one roof which provides 24-hour
care to children who are not related to the foster parent by blood oradoption.

Foster parents provide care for no more than nine children under 19 yearsof age, including children related to the foster parent by blood oradoption. No more than six children may .be age 12 or younger. There must
be one adult for every six children.

Licensed by NDSS if they provide care for children from more than onefamily. The Department of Correctional services licenses its own homes.

Licensed homes must meet requirements regarding square feet per individual,
lighting, bedrooms, heating, water, nutrition and food service, hazardousmaterials and equipment, outdoor recreational area, waste disposal and
safety.

A fire safety inspection must be done if four or more children, who are not
related to the caregiver, reside in a foster home. A sanitation inspection
must be done if a foster parent cares for seven or more children.

Pre-service and on-going training are required by statute.

Licensed Group Homes

A home operated under the auspices of an organization which is responsible
for providing social eervicee, administration, direction and control forthe home and which is designed to provide 24-hour care for 12 or fewer
children in a residental setting.

Fire and safety inspections required for homes licensed for four or more.
A sanitation inspection is required for homes licensed for seven or more.Group homes also have an administrative component plus a programcomponent. This includes requirements for staff, a program description,
staff ratio requirements, policies, written discipline policies for the
children, and a comprehensive care plan for each child.

There are requirements on the physical setting of a group home facility.

Training is required for direct child care staff and supervisors.



Child Caring Agency

An organization incorporated to provide care for children in buildingsmaintained for that purpose. All state and local standards for fireprotection, health, sanitation and zoning must be met. A child caring
agency must incorporate as required by state statutes. It must have a
written statement of its functions, policies and programs. A governing
board representative of the agency's constituency is required. The agency
must meet requirements regarding financial records, administration, recordsand reports. and policies regarding personnel.

There are requirements for the physical setting of a child caring agency
facility.

A child caring agency must employ one direct full-time child care staff foran average of six children under care.

An agency must have a program description, personnel policies, staff ratio
requirements, written discipline policies for children, comprehensive careplans, and records on each child. Training is required for direct child
care staff and supervisors.

Source: Revised Statutes of Nebraska, 1943, Article 19, Care of Children
Section 71-1901-1905 NDSS policy manual 474 NAC chapter S.
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