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There is no simple or guaranteed way to eliminate employment discrimination claims. None-

theless, there are lessons to be learned from the experiences of educational institutions. We have

reviewed claims filed with United Educators, discussed loss prevention strategies with our

insureds, and conducted experimental employment audits at

several member institutions.
The result is a five step employment liability man-

agement project that can help minimize the potential

liabilities resulting from employment discrimination claims.

1. Identify the most pressing employment discrimi-
nation liability concerns.

2. Conduct an employment liability audit.

3. Evaluate employment policies and procedures,

revising them if necessary to minimize exposure.

4. Provide training to those who supervise others or

make employment decisions.

S. Utilize alternative dispute resolution (ADR) to
resolve employment-related complaints.

Once an institution decides to conduct an employment

liability management project, a project team should be

chosen. The team should include umbers withprofessional

.'xpertise, as well as the chief academician and other senior

administrators with substantial responsibility fbr employ-

ent matters. Be sure to include those with decisionmaking

authority for both faculty and staff employment matters.
The project team should be headed by a key official, aca-

deic officer, or administrator, such as the chief financial officer, the provost, or the general

counsel. The project leader should be someone who is able to make available the necessary time,

who will secure the respect and involvement of faculty and staff, and who will effectively man-

age the project.
Involve legal counsel early. Counsel should direct an audit iron(' is performed and (..1, also

be helpful in drafting policy revisions, assisting with training, and advising on communications

with the Board and outside groups such as unions. Make sure that counsel chosen to work on

the project has expertise in the relevant employment discrimination issues, an appreciation of

the ()cationic culture, and recent experience with the educational institution's employment pat-

terns. Even institutions with inside legal counsel may want to retain outside counsel with .spe-

cialized experience. Public institutions will need to consider whether the attorney general or the

state employment official needs to be involved or merely advised.

S S I.

Heightened public awareness, publicity concerning
recent lawsuits, and United Educators' claims trends

have all focused our attention on employment dis-
crimination issues. In the past two years, significant
social legislation and Supreme Court opinions involv-

ing civil rights, sexual harassment, disabilities, and

family and medical leave have expanded the liability

exposure of academic institutions greatly. A proactive

administrative approach is crucial to assure that com-

pliance is not only a matter of policy, but also prac-
ticed regularly by those responsible for faculty and

staff hiring, promotion, and termination.
This issue of Managing Liability will be of interest to

human resources administrators, counsel, business
officers, risk managers, and others, including academic

administrators. We encourage you to distribute copies

to all who are responsible for employment matters.

41,

Burton Sonenstein, President



raditionally, the
liability concerns of
educational institu-
tions focused on
accidents and physi-
cal injuries. How-

ever, in recent years, em-
ployment-related issues
and the claims they gen-
erate, especially those
relating to discrimina-
tion, have emerged as
important liability con-
cerns. No subgroup of
institutionse.g., small,
medium, or large; public
or private; west coast,
midwest, or east coast
is being spared the ex-.
perience of contending
with aggrieved employ-
ees. In United Educa-
tors' six years of operation, we
have received over 1,300 claims
arising from the employment
relationship, representing ahnost.
6496 of all reported educators'
legal liability claims. A signifi-
cant percentage of the employ-
ment-based claims involve alle-
gations of discrimination.

High profile cases, both out-
side and inside higher educa-
tion, underscore the potential
impact of employment discrimi-
nation liability:

Recent employment
nation settlements in dais
action lawsuits against corpora-
tions include one settlernentfOr,,
$157 million and another for

. .

$66 million.

a A female associate at a presti-
gious law firm who alleged that
she was sexually harassed and
improperly denied a partner-
ship sued the firm and one of
its partners. The jury trial in the

case lasted for weeks, revealing
details of the law firm's inner
workings and the lives of the
individuals involved. The ver-
dict included a $125,000 dam-
age award for the plaintiff.

a A tenure denial case involving
a law school and one of its fe-
male professors lasted six years
before a settlement was reached,
shortly before a public hearing
in the case was set to begin.

The number of discrimina-
, Lion claims and their repercus-

sions have grown substantially
recentin en years. Factors contrib-

..uting to this growth include:

.46 the rising number of female:
. minority, disabled, older, and

other workers whose employ-
ment rights are protected by law;

the instability of employment
`situations during the national

economic downturn that began
in the late 1980s;

the expansion of rights and
remedies under the Civil Rights
Act of 1991, the Americans with
Disabilities Act, and tougher

state human rights
laws; and

the increasing will-
ingness of discrimina-
tion claimants to
pursue remedies.

All educational insti-
tutions need to address
employment discrimi-
nation liability issues
and should have a
practical, organized
approach in this area.
We are aware that insti-
tutional resources vary

greatly, that public and private
institutions will face differing
governance and accountability
issues, and that problems can
change even as an employment
liability project is being under-
taken. Nonetheless, we believe
that the five step
management strat-
egy described in
this monograph
can make a differ-
ence for all institu-
tions by helping to
lower the incidence
of serious employ-
ment discrimina-
tion claims and by
helping institutions
to conform their
employment practices to their
institutional commitments.
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.Although a;1 types of em-
ployment claims hay': grown in
the past fifteen years, employ-
ment discrimination claims
have undergone the most dra-
matic growth, in both numbers
and costs. Three types of
employment discrimina-
tion claims are becoming
particularly important to
educational institutions:

Sexual Harassment: Unit-
ed Educators has experi-
enced an increase in
employment-based sexual
harassment claims and re-
lated claims arising from
discipline of faculty who
are found to be involved
in inappropriate conduct.

1101111rivflr

of discrimination claimants. We
anticipate an increase in these
claims due to the recurring
cycles of downsizing at universi-
ties and the provision in the
Age Discrimination in Employ-

A member of the faculty, with
a reputation for making sexual
overtures toward undergradu-
ates, is the subject of a student
complaint. The faculty member
is eventually disciplined and

later sues the student and
the institution for libel,
slander, and breach of
contract.hat ri'pes of

Emplomeni
Discrimination
Issues Do
Elticational
histitutims Face?

Disability-based Discrimi-

nation: While the Americans with
Disabilities Act (ADA) does not
impose new requirements on
most educational institutions,
the specificity of the law and
growing activism by the disabled
community are contributing to
an increased frequency of disabil-
ity-based employment discrimi-
nation claims.

Age Discrimination: Age dis-
crimination claimants continue
to seek and receive damages
higher than any other category

ment Act (ADEA) that generally
prohibits mandatory retirement
of tenured faculty after Decem-
ber 31, 1993.

The employment relationship
between faculty and the academy
is unique. Although not all edu-
cational institutions utilize "ten-
ure," the tradition of investing
faculty with substantial authority
and autonomy has no parallel in
the business world. Typically, the
employment terms and the deci-
sionmaking processes of an
institution reflect this special
relationship. As would be ex-
pected, employment discrimina-
tion claims brought by faculty
tend to be disruptive to the insti-
tution, complex to resolve, and
costly to defend. Cases involving
faculty, such as the following,
can and do arise in institutions
all over the country:

a An unsuccessful appli-
cant for a faculty posi-
tion who has a speech
impediment, but whose
expertise and teaching
skills are acceptable, files
a discrimination claim.

a An older faculty mem-
ber who accepted an early
retirement offer in lieu of
going through an "embar-

rassing" evaluation later sues,
alleging age discrimination.

The impact of claims
brought by staff employees
should not be underestimated.
Almost sixty percent of United
Educators' employment claims,
and a consistently high propor-
tion of the most costly claims,
have been brought by staff,
rather than faculty. These
claims tend to involve the inter-
nal culture of the institution,
challenge the decentralized
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of loss alit ymg dmnrnmatwn m the approximateh I WO employment-based claims received
between 1987 and 9/30/9i

decisionmaking of the academy,
and attract the attention of
many in the broader commu-
nity when discrimination is
involved The following are
representative of the types of
staff claims we have received:

the disability discrimination
suit brought by the long-term
departmental secretary with a
heart condition who is termi-
nated for her tardiness by a new
chairperson;

the age discrimination allega-
tion made by a 60 year old

maintenance worker who is
terminated in a downsizing
program, but whose duties are
assumed by a younger person;

the EEOC complaint filed
by a staff employee who claims
that she did not receive a
promotion because she would
not accept her boss' social
invitations

Undertaking an employment
liability management project
without appropriate planning
and consultation can expand,
rather than reduce, liability
exposure. With the proper ap-
proach, the project can be effec-
tive, as well as cost-efficient for
the institution.



We recommend

that each institution

review its own dims

history before det-iifing

on the scope Wits

employment liability

prpiet t.

STEP 1
IDUNTIIN THE MOST
RESSIN(, ENIPLOYMIX1

i)ISCRINIINA I ION LIABILI
CON( URNS

Decide on the Goals
and Marshal Resources

In United Educators' ex-
perience, sexual harass-
ment, age discrimina-
tion, and discrimination
based on disability appear
to be the three top prior-
ity concerns based on
national claims trends.
However, we recommend that
each institution review its own
claims history before deciding
on the scope of its employment
liability project.

A claims inventory form is a
useful way to help collect infor-
mation about the institution's
claims (and/or employment
grievance) history. It should
include the name of the claim-
ant, the academic or adminis-
trative department involved,
the type of discrimination al-
leged, the type of claim/forum
(e.g., administrative charge filed
at the EEOC or lawsuit filed in
state court), and the costs in-
curred by the institution. We
recommend that at least three
years worth of information be
collected and analyzed in order
to uncover any patterns that

may exist. Such a review may
reveal that a number of claims
involve a particular discrimina-
tion issue, such as sexual harass-
ment, or a specific policy. The
review may also reveal that a

and issues surrounding union
employees.

Take steps to ensure that all
necessary resources will be
available to meet the project
goals. For example:

If the project antici-
pates an audit, make
sure that funds are
available for outside
legal fees, or if inside
counsel will conduct
the audit, that legal
staff will be available.

The Five Step
Risk_ Management
Strateg)

particular supervisor or depart-
ment has been involved in a
number of claims, which may
lead an institution to decide
that the activities of that indi-
vidual or department require
further scrutiny.

Define the project's scope.
For example, does the institu-
tion want to:

focus on a department or area
that has faced a specific type of
discrimination claim (e.g, physi-
cal plant/public safety or the
tenure process);

review compliance with a
new law, such as the ADA or the
Family and Medical Leave Act;
Or

conduct a comprehensive
cradle-to-grave employment
practices review.

It is also important to decide
whether the project will sepa-
rate or combine a review of
faculty and staff employment
policies, and whether it will
address the unique problems

If the project antici-
pates revising policies and pro-
cedures that may require Board
action, secure the Board's com-
mitment to act promptly on
recommendations.

If training is contemplated,
seek funding approval to enable
the production of work materi-
als, the securing of temporary
staff to replace workers partici-
pating in the program, and the
hiring of any outside consulting
staff that will be needed.

Develop Time Guidelines

Set a timetable for the project as
a whole and establish detailed
schedules for each step under-
taken. The timetable and sched-
ules should be realistic,
balancing the need for adequate
time to carry out the project
with the need to produce a
result within a reasonable

MANAGING LIABILITY



timeframe. Throughout the
duration of the project, the
team should check its progress
against these time guidelines.

Anticipate Confidentiality
Concerns

Educational institutions must
anticipate that a broad group of
persons, including students,
faculty, alumni, and the media,
will be interested in their review
of compliance with civil rights
laws. Before undertaking a risk
management employment
project, check with counsel to
determine if the institution is
under a legal obligation to re-
lease written results of internal
reviews. Most public institu-
tions are subject to state "gov-
ernment in the sunshine" laws,
which vary considerably from
state-to-state. It is important to
anticipate how such obligations
might affect the institution's
ability to conduct this self-study
in confidence.

STEP 2
CONDUCT AN EMPLOYMENT
LIABILITY AUDIT

We recommend that institutions
conduct an employment liability
audit as part of the project in
order to identify any employ-
ment-related policies, proce-
dures, or practices that may not
comply with law and to recom-
mend revisions before the poli-
cies, procedures, or practices are
challenged. Prior to undertaking
an audit, it is important to make
sure that the institution is com-
mitted to providing all resources
necessary to see the audit
through to completion and to
implementing any recommenda-
tions that result from the audit.

What is an Employment
Liability Audit?

We use the term "employment
liability audit" to refer to a
systematic legal compliance
review of matters relating to
one or more employment dis-
crimination issues. The goals of
an audit are:

to understand how the insti-
tution deals with the issue(s)
under review, developing a
"big picture" through a compre-
hensive look at many facets of
the institution's policies and
operations, including a determi-
nation as to whether the insti-
tution is effectively
communicating the key civil
rights laws to those in decision-
making positions;

to decide whether the institu-
tion should modify its position,

nier.11.111114rtnAt 8

policies, procedures, or practices
concerning the issue(s); and,

to make recommendations to
the appropriate institutional
official.

Why Conduct an Audit?

An audit costs less than a suit. In
response to a growing concern
about employment liability,
many well-respected corpora-
tions have created employment
audit programs. Although ini-
tially corporate managers often
focused their audit programs on
compliance with specific new
laws, many managers are now
committed to conducting an-
nual audits of policies and prac-
tices as a training and loss
prevention tool. The potential
defense and indemnification
costs of a single suit dwarf the
costs of even the "cadillac"
version of an audit.

An audit can identify problems
and inadequacies in the
institution's employment-related
written materials. Educational
institutions tend to have many
sources of employment policits,
the most important of which are
faculty and staff handbooks and
manuals. As laws change, these
documents need to be revised.

For example, the following
policy issues might be identified
in an audit:

the absence of a sexual ha-
rassment policy;

the failure to mention dis-
abilities in the EEO statement;

7

The potential defense

and indemnification

costs of a single suit

dwarf the costs of even

the "cadillac" version

of an audit.
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The potential financial costs of employment discrimination

cases are staggering:

In 1991, the EEOC collected a record $188 million through liti-

gation and conciliation of employment discrimination claims.

During the confirmation hearings for Judge Ruth Bader

Ginsburg, Senator Hatch commented that the average em-

ployment claim costs $80,000 to defend.

Three recent higher education cases involving sex discrimina-

tion highlight the financial impact on colleges and universities:

A public southern university settled a lawsuit involving sex

harassment and wrongful termination allegations for
$575,000 after a jury had awarded the plaintiff $330,000 in

a partial verdict and before a decision was rendered on

backpay and reinstatement issues.

A private New England university settled a tenure denial

case for $260,000.

A female coach at a mid-Atlantic university was awarded

$1.11 million in damages, excluding attorneys' fees, in a

case that is now on appeal.

In addition to financial costs, employment discrimination

claims generate enormous nonfinancial costs:

The credibility debit or reputational cost created when an em-

ployer is accused of violating its employees' civil rights.

The instability toctor that results when other employees, fac-

ulty, and student groups must cope with the conflict.

The drain on limited human resources to investigate a com-

plaint or participate in the litigation process.

the existence of a require-
ment, stated in a faculty hand-
book, that the performance of
faculty members must be re-
viewed beginning at age 65;

the existence of a require-
ment, cited in a staff manual,
that a job applicant must pass a
physical examination before
being offered a job.

Sometimes policies are hastily
prepared or revised to respond to
a change in the law or to a new
issue of campus concern. Even
an institution that consistently

secures the advice of
counsel when making
revisions to its poli-
cies may revise a
policy document
without considering
how the chance may
affect related docu-
ments, thus inadvert-
ently creating a new
problem. For ex-
ample, an institution
may issue an updated
sexual harassment
policy stating that a
faculty member may
be discharged for
sexual harassment,
while continuing to
use a faculty hand-
book that is unclear as
to whether a faculty
member may be dis-
charged for sexual

harassment.
An audit can identify

practices which could

create liability. Even
institutions with ex-
cellent, up-to-date

policies still encounter problems
in how those policies are carried
out. In some instances, practices
can create liability despite the
existence of an excellent written
policy. A well-done audit can
uncover the following practices
that might create exposure for an

institution:

routinely transferring em-
ployees who complain of sexual

harassment;
using an application form

that contains questions that are
no longer permitted under the
Americans with Disabilities Act;

inquiring about the post-
surgical health of an internal
applicant for a promotion; and

conducting job interviews in
inaccessible locations.

Who Should
Direct the Audit?

Any employment audit that is
performed should be done under
the direction of legal counsel.

We found firms willing to take

on such proactive work for fees

well below the fee they charge for
litigation. The three employment
liability audits which were field
tested for United Educators were
done by outside firms for a fixed

fee of $5,000.

Presek-Ang the Confidentiality
of the Audit

Although credible arguments
can be made to prevent disclo-

sure of an audit report, there is

no assurance that an institution
will successfully shield its report
from disclosure in discovery.

Oftentimes referred to as a
"confessional document" by
plaintiffs' lawyers, an audit
report may be sought to support
allegations of intentional dis-
crimination, and disclosure
of a report identifying an
institution's noncompliance
with civil rights laws could
create and expand liability ex-
posure. An institution should
not start an audit until counsel
has reviewed the confidentiality
concerns and fully considered
what steps the institution will
take to preserve the confidenti-
ality of the audit)

MASAGINo LIABIt ITS'



An institution may increase
the likelihood of successfully
invoking the attorney-client and
attorney work product privileges
by following these suggestions:

a Involve legal counsel at the
inception of the audit. The
administrator's or Board's au-
thorization letter for the audit
should clearly reflect that all
aspects of the audit, including
collection of information and
analysis of data, are being per-
formed for the purpose of ren-
dering legal advice.

Any pending or anticipated
litigation involving employment
claims should be reflected in the
authorization letter, the retention
agreement, and the audit itself.

Requests for outside counsel or
any in-house memorandum
concerning the audit should state
that counsel is being asked to
provide legal, not business ad-
vice, and that the investigation is
to culminate in legal analysis of
past conduct and legal advice
relating to recommendations for
future conduct. This is particu-
larly important for inside counsel
performing an audit, because the
role of inside counsel is often a
mixture of administrative and
legal responsibilities.

If necessary, counsel should be
expressly authorized to employ
non-legal personnel in collecting
and analyzing pertinent infor-
mation and it should be stated
that the activities of the non-
lawyers are totally under
counsel's direction and control.

Confidentiality should be
steadily maintained, or the privi-

lege may be deemed to have been
"waived." In most jurisdictions,
once waived, any potential privi-
lege is lost. The authorization and
retention documents should make
clear that the audit and materials
upon which it is based, including
communication with counsel, will
be maintained as strictly confi-
dential. Employees who are in-

volved in the audit should be
briefed as to the legal nature of
the audit and the fact that their
role in the audit is to remain
confidential and not be disclosed.

a The audit report should begin
with a statement that its con-
tents are based upon confiden-
tial information obtained from
the client to render legal advice
and services, and, if appropri-
ate, that it is generated in an-
ticipation of litigation.

Controls should be developed
regarding distribution of the
audit report. Ideally, the report's
distribution should be limited to
a single individual. If the report
must be given to more than one
individual, it should be given to
as few individuals as possible,
selected on a "need-to-know"
basis. In any event, those to
whom the report is given should
be told not to distribute it. The
report should be clearly marked
to show that it is a confidential,
legal document with a label such
as: "Privileged and Confidential

Protected by Attorney-Client Privi-

lege, Attorney Work Product in

Anticipation of Litigation -- Report
for internal use only and not to be

circulated or distributed."

Even if an institution follows
each of these steps, a court may

permit a plaintiff in subsequent
litigation to discover materials
relating to the audit and
decisionmakers should be made
aware of this fact.

What Information to Collect

The following written materials
should be reviewed in the
course of an audit:

written personnel policies
and procedures;

staff and faculty handbooks;

recruitment materials;

employment application
materials;

labor agreements;

benefit plans and summary
plan descriptions, including
those that cover tuition remis-
sion, employee educational
assistance, health benefits, and
pension benefits;

affirmative action plans and
EEO -6 and other reports to
government agencies;

memoranda, internal and
otherwise, pertaining to rel-
evant subjects such as affirma-
tive action and equal
employment opportunity;

employment claims and law-
suit files;

consent decrees and concilia-
tion agreements; and

employment and termination
agreements with individual
employees.

To be as comprehensive as
possible, the audit should also
include interviews with people
involved in the employment
process.

1111'1,0Y MENr DISCRIMINATION n 9

Any employment

audit that is performed

should be done under

the direction of 1001

counsel.



Although appropriate

policies and procedure

will not, in and of

themselves, prevent

discrimination claims,

their absence may create

or increase liability.

EVALUATE EMPLOYMENT
POLICIES AND PROCEDURES,
REVISING THEM IF NECESSARY
TO MINIMIZE EXPOSURE

Even if an institution decides
not to do a comprehensive
audit as part of the employment
liability project, at a minimum
it should review all policies and
procedures within the scope of
the project. For example, if a
project focuses on a particular
department, then the university
should review all the policies
and procedures that apply to
that department. On the other
hand, if the project focuses on a
specific law, then the review
should cover all policies and
procedures throughout the
university relevant to that law.

Why Are Policies and
Procedures Important?

Employment policies, and pro-
cedures to implement them,
have become an important tool
for employers in dealing with
employment discrimination
liability risks. Although appro-
priate policies and procedures
will not, in and of themselves,
prevent discrimination claims.
their absence may create or
increase liability. The presence
of up-to-date and enforced civil
rights policies and procedures
may also he used as evidence
that the institution carries out

10

its civil rights obligations. The
need for attention to this aspect
of an institution's operations
has grown with the passage of
the Civil Rights Act of 1991
because that law added com-
pensatory and punitive dam-
ages as potential remedies for
intentional discrimination in
Title VII cases. Policies and
procedures should be evaluated
and revised if necessary, even if
an institution decides not to
undertake a full scale employ-
ment liability audit.

What Policies and Procedures
are Needed?

In order to compile a complete
list of required or advisable
policies, institutions must re-
view applicable federal and state
law with experienced labor
counsel. As a guideline, a recent
publication of the National
Association of College and Uni-
versity Business Officers
(NACUBC)= lists fifteen "essen-
tial" policy and procedure state-
ments, including the following
three which directly pertain to
discrimination issues:

Equal Employment Opportunity

Policy. As federal grantees, most
colleges and universities are
required to have nondiscrimina-
tion policies that embrace em-
ployment practices. Such
policies are prevalent even
when not required because they
signal an employer's commit-
ment to comply with the law.

Affirmative Action Policy.

Although the U.S. Supreme
Court has invalidated some
voluntary affirmative action

plans, colleges often haw an
affirmative action policy with an
accompanying plan. It is impor-
tant that any affirmative action
plan be based on an analysis of
actual hiring patterns and needs.

Sexual Harassment Policy. Many
colleges began creating sexual
harassment policies in the past
ten years. NACUBO refers to
such a policy as essential and
strongly advises institutions to
include a statement addressing
consensual relationships.

Other Policies that May Give

Rise to Discrimination Claims.
Some of the most difficult civil
rights challenges arise from the
application of policies that are
not, on their face, related to
civil rights. Inconsistent applica-
tion of facially neutral policies
may provoke a challenge.

The Revision Process

Revising policies and related
procedures at an educational
institution can be a complex
task. In some cases, revision may
require the appointment of a
committee, acceptance by the
faculty senate, and review and
enactment by the Board. Some
public institutions are not able
to revise materials prepared by
the State.

Be sure to consult with counsel
about the various requirements
imposed on the policy revision
process for your institution.

MAP:AGING



STEP 4
PROVIDE TRAINING To
THOSE WHO SUPERVISE
OTHERS OR MAKE
EMPLOYMENT DECISIONS

Why is Training Important?

Even the best dratted policies
and procedures will not shield
an institution from liability
unless they are distributed,
explained, and consistently
followed. The decentralization
of employment decisionmaking
at institutions of higher educa-
tion, coupled with the sheer
number of people who partici-
pate in employment decisions,
pose tremendous challenges to
an institution seeking to man-
age employment-related risks.

Training on employment
discrimination issues serves at
least four purposes:

it helps administrators to
understand and consistently
enforce an institution's civil
rights policies;

it puts faculty and staff on
notice as to what is required in
the workplace, and how to
bring to the attention of the
administration problems that
may arise on the job;

it helps create a common set
of operating rules that can be
used throughout the institu-
tion; and

it provides affirmative proof
of an institution's intention and
efforts to comply with civil
rights laws.'

Who Should Receive Training?

Everyone who has supervisory
responsibilities or who makes
employment decisions at an
institution should receive train-
ing concerning legal issues re-
lated to employment. Besides
managers of the various admin-
istrative departments (e.g., food
service, student aid, admissions,
facilities, and finance), faculty
members who supervise secre-
taries, graduate students, and
teaching, laboratory, or research
assistants should receive train-
ing. Also, training should be
provided to members of com-
mittees involved in employ-
ment decisions, such as search
committees, and promotion
and tenure committees. Finally,
remember that members of the
Board hire and fire the presi-
dent; they also need to know
the law, and their responsibili-
ties and liabilities.

Create Incentives to
Participate in Training

There are several strategies that
have worked elsewhere in con-
vincing decisionmakers to par-
ticipate in employment
training:

From the Top: It is important
to secure and communicate the
institutional leadership's com-
mitment to training. Providing
information to the leadership
about the value such training
will have when the institution's

commitment to civil rights is
challenged, particularly when
the institution must demon-
strate that it took "prompt and
effective remedial action" to
eradicate problems, may help to
focus the leadership's attention
on this important subject.

Use Self-Interest: Self-interest
can be the most effective moti-
vation in ensuring participation
in training. Some reluctant
administrators and faculty have
expressed greater interest in
participating in sexual harass-
ment training after hearing
about recent detenuring inci-
dents. Reminding supervisors
and faculty serving on rank and
tenure and search committees
of their personal exposure may
be worthwhile. Use real cases to
convince the leadership of the
value of training.4 On a more
positive note, be sure to indi-
cate that the institution's in-
demnification policies will be
discussed.

It's Part of Your Job: Some
institutions consider whether
an individual has participated
in training and complied with
institutional policies during the
performance evaluation process.
The prospect of a lower perfor-
mance rating or the loss of a
salary increase or a merit award
because of inattention to non-
discrimination policies can
increase attendance at training
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The following is a list of suggested types of materials that might be
useful to discuss or provide to participants in a training program:

An Overview of Pertinent Employment Laws, including:
Title VII of the Civil Rights Act of 1964, as amended
Title VI of the Civil Rights Act of 1964, as amended
Civil Rights Act of 1991
Americans with Disabilities Act of 1990 (ADA)
Section 504 of the Rehabilitation Act of 1973, as amended
The Age Discrimination in Employment Act of 1967, as

amended (ADEA)
Title IX of the Education Amendments of 1972, as amended
Equal Pay Act of 1963
Family and Medical Leave Act of 1993

Written Policies and Procedures, including:

Faculty Handbook
Staff Handbook
EEO Policy
Affirmative Action Policy
Sexual Harassment Policy

Materials Relating to Any Union/Management Relationships
Collective Bargaining Agreements
Grievance and Arbitration Procedures

Materials in Use at the University

Application Forms
Guidelines for Hiring
lob Description Forms
Performance Evaluation Forms
Guidelines for Conducting Performance Evaluations

Samples of Materials that Training Participants May Need to Create in

the Course of Their lobs

Sample Offer Letters
Sample Employment Contracts
Sample Letters of Reprimand and Discharge

Materials Created to Reinforce Information Covered During

the Training
List of Do's and Don'ts
Question and Answer (Q&A) Reviews of Materials

sessions and heighten compli-
ance with policies.

You'll be Glad You Did: A few

institutions are rewarding
departments that secure one
hundred percent participation
in anti-discrimination training
with education's equivalent of
bonuses budget supplements,
equipment purchases, or extra
vacation days.

You'll Be Sorry You Didn't: A

few institutions have required
departments that did not par-
ticipate in training to pay for
litigation, settlement costs, or
verdicts from their own depart-
mental budgets.

Focus the Training Audience
and Topics

Orientation and Ongoing
7.-aining Programs

Create "orientation" programs for
itew employees and for new
supervisors, whether promoted
or newly hired. The actions of
supervisory employees may
create liability for their employ-

ers, so each supervisor should
receive training concerning the
legal doctrine of agency and
other important issues, particu-
larly as they relate to hiring,
performance reviews, and em-
ployment terminations. Do not
forget that search and tenure
committees, academic deans,



department chairs, and other
faculty with staff supervisory
responsibilities belong in this
group and may need a special
orientation session.

Operate an ongoing program

focused on ."hot topics" and other

important issues, For example, if
the institution will be laying
people off in the near future,
provide specialized training to
all personnel who will be in-
volved in implementing the lay-
off. Other hot topics may
include:

accommodating disabled
employees under the ADA;

handling sexual harassment
complaints; and

responding to requests for
family or medical leave.

Other possible training
topics include:

recruiting and hiring issues,
including what inquiries are not
permissible in an interview or
application and how to docu-
ment hiring decisions;

how to perform evaluations
for faculty promotion and ten-
ure decisions;

appropriate documentation
for progressive discipline;

issues involved in the termi-
nation of staff;

defamation and slander issues
in the employment context;

privacy issues in the employ-
ment context; and

writing letters of recommen-
dation.

Create Effective Programs and
Materials

It is a great challenge to match
a training program to the audi-
ence in the higher education
setting. Most of the participants
will be highly educated, familiar
with the institution, and, in
many instances, they will be
familiar with the law. Reflect
that in your program and
materials.

Use an Interactive Format: Role

playing is often an effective
training tool. Use of videotapes
can also help to encourage dis-
cussion. Be prepared to answer
questions that may arise con-
cerning institutional policies
and topics addressed in the
training.

Select Effective Presenters: Be

sure that presenters are pre-
pared for the audience and for
likely questions. Select present-
ers who have credibility with
the audience, who can speak
without using legal jargon, and
who understand collegiality and
faculty concerns. If outside
speakers are used, also have an
insider attend. It is a good idea
to have a lawyer available who
can address relevant legal issues.

Select Your Audience: It may

be useful to hold separate train-
ing sessions for faculty and for
staff, or by department. Match
the issues to the audience and

EMPLOYMENT DISCRIMINATION

consider setting a maximum
size for training groups in order
to encourage interaction within
groups.

Document the Training

The institution should docu-
ment the contents of the train-
ing program (subjects covered,
agenda for the program, list of
speakers, and the written mate-
rials provided to participants),
participation rates, and the
names of participants. Some
sophisticated personnel systems
have training participation
records in each individual per-
sonnel file.

I

Role playing

is often an effective

training tool.
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UTILIZE ALTERNATIVE
DISPUTE RESOLUTION (ADR)
10 RESOLVE EMPLOYMENT-
BASED COMPLAINTS

Once areas of concern and ex-
isting claims have been ex-
plored during the employmynt
discrimination liability project,
the institution should consider
how it can best handle employ-
ment-based conflicts. The
project can be a catalyst for
discovering the benefits of alter-
native dispute resolution
("ADR").5

What is ADR?

The term ADR is used to de-
scribe a number of different
processes that occur outside of
court to resolve a dispute. ADR
usually involves a third party
"neutral". It emphasizes creativ-
ity, flexibility, and cooperation
in the dispute resolution pro-
cess. ADR does not require ei-
ther party to admit fault or
accept blame; it requires only
that the parties acknowledge
the existence of a dispute. ADR
processes include the use of an
ombudsman, mediation, early
neutral evaluation, minitrials,
factfinding, and arbitration.

14

The Government Encourages
Use of ADR

Three recent laws have focused
attention on ADR by encourag-
ing its us. in specific situations.
The Administrative Dispute
Resolution Act encourages the
use of ADR in disputes involv-
ing federal government agen-
cies. Several agencies have
followed the mandate of that
law by establishing mediation
and other ADR programs, in-
cluding the EEOC, and the
Departments of Education,
Labor, and Health and Human
Services. In the employment
discrimination area, both the
Americans with Disabilities Act
of 1990 and the Civil Rights Act
of 1991 encourage plaintiffs and
defendants to use ADR.6

In addition, there is a trend
among courts and agencies
toward suggesting, and in some
cases requiring, that parties
attempt to use ADR before pre-
senting their dispute to the
court or agency for decision.
We expect to see this trend
continue, given the limited
resources available to courts
and agencies and the backlog
of cases on their dockets.

Why Use ADR?

ADR can be used to resolve
disputes that are not ripe for litiga-
tion or that may not be susceptible
of resolution through litigation. In
the long run, early intervention
with ADR can save institutional
resources and avoid the hostil-
ity that often develops during
the course of litigation. An

i5

institution need not wait until
an employee files a formal
grievance or sues before resolv-
ing claims of discrimination
if the institution has made
available an ombudsman or
mediation program to address
such matters.

Disputes can often be resolved
more quickly through ADR than

through the judicial process.
Litigation forces the parties to
wait for their turn on the court
or agency docket, and a variety
of factors outside of the control
of the parties and the court or
agency can affect the timing
of a resolution. ADR, on the
other hand, can operate on an
expedited basis at a pace set
by parties.

ADR is usually less expensive
and disruptive than litigation. The
financial burden of discovery, a
trial, and possibly an appeal,
makes the prospect of litigation
daunting for institutions trying
to conserve their financial re-
sources. Moreover, litigation is
distracting to institutional per-
sonnel and representatives in-
volved in the case, often taking
them away from their normal
duties for long periods. ADlt
processes are generally much
less protracted than litigation,
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thus allowing institutions to
save legal fees and avoid disrup-
tion of their academic activities.

In contrast to litigation, ADR
proceedings can be kept private.

Except in unusual circum-
stances, litigation is a matter of
public record and public scru-
tiny of a dispute can exacerbate
an already tense situation. Par-
ties can generally agree to keep
ADR proceedings confidential,
which minimizes posturing
and facilitates a frank exchange
of views.

Unlike litigation where the
remedies are limited, ADR al-
lows for creative solutions that
respond to the parties' needs
and the real issues at hand.

ADR processes are worthwhile
even if a settlement is not
achieved at the end of the ADR
session(s). ADR may act as a
catalyst for a resolution that occurs
later or, even if a dispute is not
completely resolved through the
use of ADR, the process may
clarify and focus issues.

ADR in the Educational Setting

Educational institutions should
become familiar with, and use,
ADR to resolve disputes that
have not yet become formal

complaints or lawsuits, as well
as to resolve cases already in
litigation. The advantages of
ADR to educational institutions
go beyond the pragmatic ben-
efits described above. ADR also
advances the academic goals of
social responsibility, collegial-
ity, and consensus.

Developing an institutional
commitment to ADR is crucial
to motivating individuals to use
ADR in the educational setting.
Once developed, the
institution's commitment
should be communicated to the
officials, administrators, and
academic leaders who represent
the university, as well as to
individuals who may have a
dispute with the institution.
The institution should then
demonstrate its commitment by
integrating ADR into the
institution's policies, proce-
dures, and training.

United Educators encourages
and promotes the use of ADR,
particularly mediation. We have
become convinced of the value
of mediation because we have
seen it succeed, providing
creative resolutions that could
not have been achieved
through litigation. Conversely,
we have also seen disputes
mired in litigation that
ultimately benefited neither
party, when a mutually
satisfactory resolution could
have been achieved with less
expense and frustration through
the use of ADR. Our experiences
with mediation convince us
that ADR holds great promise
for prompt and satisfactory

resolution of conflicts involving
educational institutions and
their employees.

CONCLUSION

The five step strategy set out in
this issue of Managing Liability is a

proactive approach to the employ-
ment discrimination issues that
face every educational institution.

The strategy is flexible enough to
be used by any institution and can
yield significant benefits with a

modest investment of time and
resources.
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1 Subjects related to the confidentiality of employment audits
are discussed more comprehensively in "Discovery of
Employment Audits Can They Be Protected?" a July 1993
paper prepared for United Educators by Larry Thompson

2 Ronald A Bouchard, Human Resource Practices for Sinall
Colleges (NACUBO, 1992)

3 See generally H Comisky, "'Prompt and Effective Remedial
Action?' What Must an lmplov er Do to Avoid Liability for
'Hostile Work Environment' Sexual Harassment," 8 The
Labor Lawyer 181 (1992), which discusses the need for an
effective policy against sexual harassment

4 Barbara Lee, "Bulletproofing the Workplace," presented at
the 1993 NACUA Annual Meeting which cited Clark v
Claremont University, 8 Cal Rptr 2d 151 (Cal App 2nd
Dist 1992) and Fields v Clark University, 966 F 2d 49 (1st
Cir 1992) The presentation also referred to lalloue and
Lee, Academics in Court The Consequences of Paculty Dis-
crimination Litigation (University of Michigan Press, 1987)

5 for an overview of ADR, see United Educators' Reason &
Risk, Vol 1, No 3 (Summer, 1993)

6 Administrative Dispute Resolution Act, Pub 1. No 101-552,
104 Stat 2738 et se(' , 5 U S C 571 et sec] (1990), Ameri-
cans with Disabilities Act of 1990, Pub 1 No 101-336,
Section 513, 104 Stat 377, 42 U S C 12212, Civil Rights
Act of 1991, Pub L No 102-166, Section 118, 105 Stat
1081 (see notes to 42 U S C 1981)
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