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Unfortunately students in today's schools are not always

perfectly well-behaved. From time to time school administrators

must take disciplinary action. Some of these disciplinary

actions result in a loss of privileges for the student but do not

result in a loss of educational opportunity. Sometimes more

severe sanctions, that do result in a loss of educational

privileges, are necessary. Suspensions and expulsions have been

used by school officials as disciplinary sanctions for many

years. Generally a suspension is defined as a short-term

exclusion and an expulsion as a long-term exclusion from school.

For practical purposes a suspension longer than 10 days is

treated as an expulsion.

The U.S. Supreme Court, in Goss v. Lopez,' has held that

students may be suspended and expelled from school as long as

tney are afforded certain due process safeguards. At a minimum,

suspensions of 10 days or less require informal notice of the

charges and the opportunity for some sort of hearing. If the

student denies the charges, the student must be told of the

evidence and given the opportunity for rebuttal. These standards

are flexible depending on the nature and severity of the

infraction and the intended punishment. Stricter adherence to

r.
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Disciplinary Sanctions p. 2

due process is required for more severe infractions and

penalties. Suspensions of more than 10 days or expulsions would

require more due process.2 For example, a student facing

expulsion should be given a quasi-judicial hearing that would

include the right to be represented by counsel and the

opportunity to present and cross-examine witnesses.

Students with disabilities facing disciplinary sanctions

have additional rights that place extra due process requirements

on school officials. Since an expulsion results in a deprivation

of educational opportunity, and possibly a deprivation of the

rights guaranteed by the Individuals with Disabilities Education

Act (IDEA): further safeguards must be employed. IDEA makes

little mention of discipline; however, many of its provisions

have implications for the disciplinary process.4 The U.S.

Supreme Court, in Honig v. Doe," has suggested that IDEA was

passed to prevent school districts from excluding students whose

disabilities resulted in behavior problems.

EXPULSION IS A CHANGE IN PLACEMENT

Courts have consistently held that school districts may not

impose the severe disciplinary sanction of expulsion on a student

with disabilities unless additional due process procedures ha 'e

been provided to the student. Almost as soon as IDEA was

implemented, a case in which a school district intended to expel

a special education student found its way to the court system.4

The student, who had a history of behavior problems, had been

suspended for 10 days as a result of her involvement in school-
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wide disturbances. The superintendent recommended that she be

expelled for the remainder of the school year, but her attorney

initiated administrative appeals under IDEA. The attorney then

argued in court that an expulsion, while administrative appeals

were pending, would violate IDEA's status quo provision.? The

district court in Connecticut agreed, holding that an expulsion

was a change in placement and that a change in placement could

take place only after IDEA's procedures have been followed-8

Several other courts also have held that an expulsion, since it

results in the termination of all educational services, is a

change in placement.9 Under these rulings a school district is

required to treat an expulsion as it would any other change in

placement.

The Ninth Circuit Court of Appeals has outlined the

additional due process procedures a school district must follow

when attempting to expel a student with disabilities."

According to the court, written notice must be given to the

parents, the evaluation and placement team must be convened to

determine the reason for the misconduct and consider the

appropriateness of the current placement, an evaluation of the

student's current educational needs must be conducted, the

parents must be informed of their rights to appeal, and the

student must be allowed to remain in the then current placement

until all issues are resolved.

An Indiana district court stated that it was clear that

Congress, in passing IDEA, intended to limit a school district's
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right to expel a student with disabilities." That sentiment

has been echoed by the U.S. Supreme Court which stated that when

Congress passed IDEA it intended to strip schools of the

authority they previously had to exclude disabled students,

particularly those with emotional difficulties.0 Agreeing that

an expulsion is a change in placement, the high Court held that

IDEA's status quo provision prevented the exclusion of students

with disabilities for disruptive behavior.

MANIFESTATION OF THE DISABILITY DOCTRINE

The federal district court in Indiana held that a school

district may not expel a special educatic.... student whose

misbehavior is caused by the disability, but may expel the

student if the misbehavior is not caused by the disability."

The court emphasized, however, that this determination must be

made through IDEA's-change in placement procedures. The Fifth

Circuit Court of Appeals agreed with this principle, adding that

the determination of whether the misconduct was a manifestation

of the student's disability must be made by a specialized and

knowledgeable group of persons. 14 That court also placed the

burden on school officials to raise the question of whether the

misconduct is a manifestation of the disability.

Establishing the nexus between a student's misbehavior and

disability is not a difficult task. The Fourth Circuit Court of

Appeals held that such a connection did exist even though a

committee of special education professionals determined that a

relationship between the student's disability and misbehavior did
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not exist. 15 The student was classified as learning disabled

but his Individdalized Education Program (IEP) indicated that he

had borderline intelligence and had difficulty behaving. He was

expelled after he acted as a go-between in several drug

transactions. When the dispute over the expulsion reached the

court level, the trial court found that the student's learning

disabilities caused him to have a poor self image which caused

him to seek peer approval by acting as the go-between in the drug

transactions. The court also found that his learning

disabilities prevented him from understanding the consequences of

his actions. The appeals court affirmed, holding that the

district court's finding was hot clearly erroneous. The appeals

court added that to allow an expulsion in such an instance would

not be fair or in keeping with IDEA since the student would be

expelled for behavior over which he had no control.

PROVISION OF SERVICES DURING AN EXPULSION

Even if school officials are able to establish that a nexus

between the student's disability and misconduct does not exist,

and thus are able to expel the student, they still may be

required to provide special education services during the

expulsion period. The Fifth Circuit Court of Appeals held that

even when the proper procedures are used under the proper

circumstances, and a student is ex;;.elled, a complete cessation of

educational services during the expulsion period is not

authorized. 16

6
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However, the Ninth Circuit Court of Appeals held that when a

student with disabilities is properly expelled, the school

district may cease providing all educational services, just as it

cou1i in any other case. 0 To do otherwise, according to the

court, would amount to asserting that all acts of a child with

disabilities are attributable to the disability. Although the

U.S. Supreme Court heard an appeal of this case, it did not

review this aspect of the circuit court's decision.

The U.S. Department of Education, however, has issued policy

letters expressing the view that the IDEA requirement that a free

appropriate public education be provided to all students with

disabilities applied to students serving long term suspensions or

expulsions resulting from misconduct that was not a manifestation

of their disabilities. 18 According to these letters, it appears

that the Department of Education agrees with the Fifth Circuit's

interpretation of IDEA's requirements in this regard. Although

these policy letters are advisory, school officials should

provide special education services to any students with

disabilities who have been expelled.

TRANSFER TO AN ALTERNATE PLACEMENT

School districts may, however, transfer a iisruptive student

to an alternate, even more restrictive, placement if the

student's behavior interferes with the education of others or

creates a dangerous situation. A comment to IDEA's least

restrictive environment regulations indicates that where a

student with disabilities is so disruptive in the regular
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classroom that the education of other students is significantly

impaired, the needs of the student with disabilities cannot be

met in that environment and a regular class placement may not be

acpropriate. 0 In spite of the recent emphasis on inclusion,

most courts agree that a disruptive student's effect on the

operation of a general education classroom can be considered when

determining the least restrictive environment for that

student

The district court in Connecticut stated that students with

disabilities are not immune from discipline and are not entitled

to participate in programs if their behavior disrupts the

educational process for others. 21 The court indicated that

school authorities may change the placement of a disruptive

student to a more restrictive one by following procedures

consistent with IDEA. The Fourth Circuit Court of Appeals also

stated that when the student's disruptive behavior is caused by

the disability, consideration should be made foi a change in

educational placement. 22 One court, stressing that nothing in

IDEA deprives school officials of their ever-present right to

maintain order and discipline, has even suggested that the change

in placement could occur involuntarily.23

The U.S. Supreme Court, stating that school officials are

not left powerless to deal with dangerous students, has suggested

that school officials may seek to reach an agreement for an

alternate placement with the parents of a student who poses a

safety risk to otherS.24 If the parents adamantly refuse to
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consent to the change in placement, school officials may seek the

aid of the courts. The Court has ruled that in this situation,

school officials may not be required to exhaust their

administrative remedies prior to bringing court action. In

appropriate cases the court:, could issue a temporary order

preventing a dangerous student from attending school. The courts

also could order a temporary alternate placement, such as

homebound instruction. However, the burden clearly is on school

authorities to show that the student is dangerous and that :o

other alternative except exclusion is feasible.

EXCLUSION PENDING PLACEMENT REVIEW PROCEEDINGS

As indicated in the section above, the U.S. Supreme Court

has ruled that courts may enjoin dangerous students from

attending school if the school district and parents cannot agree

on an alternate placement. if the school district and parents

cannot reach an agreement, the administrative appeals process

would be set in motion. The Supreme Court's ruling gives the

courts the authority to issue a temporary order regarding the

student's educational situation until those proceedings are

final. Although the school distric. would not be required to

exhaust administrative remedies prior to seeking such a temporary

order, the permanent placement dispute still would be subject to

the administrative process.

In a case that was decided three years before the Honig

decision, a district court in Mississippi upheld a School

district's refusal to allow a student who had engaged in
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disruptive sexual conduct to return to school. 25 The student

initially had Laen suspended, but during his suspension he was

placed by the youth court in a state hospital. Upon his release

he attempted to return to school but school officials proposed a

placement in a private facility. The student rejected all

offered options and initiated due process appeals. He claimed

that during the pendency of those proceedings he was entitled to

return to his former public school placement. The school

district, citing a possible danger to other students due to his

psycho-sexual disorder, refused to readmit him. The district

court held that the school district's actions were reasonable and

did not violate IDEA. The appeals court affirmed.

A district court in Texas issued an order enjoining a

student it found to be dangerous from attending general education

classes after the student's parents rejected a proposal that the

student attend a behavior management class. 26 School officials

testified that the student had committed numerous behavioral

infractions, including assaults on students and teachers,

destruction of school property, self-injurious acts, use of

profanity, and making threats to kill himself and others. The

court ruled that pending completion of administrative hearings,

the student could either attend the recommended behavior

management class or receive homebound instruction.

SUSPENSIONS

Although the courts have put restrictions on a school

district's authority to expel a student with disabilities, they

10
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have consistently held that less harsh forms of discipline, such

as suspensions, may be imposed without any additional due process

safeguards. The district court in Connecticut, while holding

that an expulsion was a change in placement, stated that school

authorities could temporarily suspend students with disabilities

who were disruptive. V In several of the other expulsion

decisions, the courts have indicated that short suspensions are

not subject to IDEA's change in placement requirements."

In a case in which a brief suspension was imposed on a

student for verbally abusing a teacher, a district court in

Illinois specifically held that a suspension was not a change in

placement." Characterizing a suspension as a sanction designed

to teach the student, the court found that the loss of classwork

during the suspension period did not outweigh the educational

value of the suspension.

The U.S. Supreme Court ruled that school districts may

suspend a student with disabilities for up to 10 days if the

student poses an immediate threat to the safety of others."

The Court suggested that the suspension could provide a cooling

down period during which school authorities and the parents could

work out an agreement for an alternate, more appropriate,

placement. The suspension period provides school administrators

with the authority to immediately remove a. dangerous student to

protect the safety of others); Unfortunately, the Court did

not specify whether the 10-day limit on suspensions was

cumulative within one year or consecutive. This question,

1"
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however, is generally addressed through state policies. 31
In

the absence of specific state law policies or guidelines, school

administrators would be prudent to view the 10-day limit as

cumulative. This view would be consistent with a long line of

case law that treats serial suspensions as expulsions.

Courts have consistently held that an expulsion by any other

name is still an expulsion. Suspensions are defined as short-

term exclusions from school and expulsions as long-term

exclusions. Tradition holds that anything over 10 days

procedurally is the equivalent of an expulsion. The U.S. Supreme

Court, in the Goss decision discussed at the beginning of this

paper, indicated that greater due process would be required for

suspensions of more than 10 days.

The district court in Indiana stated that the prohibition

against expulsions included informal expulsions, such as

indefinite suspensions)) By the same token the Supreme Court

of Nebraska held that sending a student home and telllig his

parents that he could not return constituted an expulsion.)) An

Ohio district court held that a suspension of several months,

even when home tutoring was provided during the suspension

period, was a change in placement. 35 The court indicated that

suspensions of one or two weeks would have been acceptable.

The above court decisions do not require school authorities

to provide any due process safeguards over and above those

outlined in the Goss v. Lopez decision. Thus, when it comes to a

1^
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suspension, a student with disabilities may be treated in the

same manner as any other student.

OTHER DISCIPLINARY SANCTIONS

It is not uncommon for school officials to place a

continually disruptive student on a reduced day schedule under

the theory that the student's misbehavior is due to an inability

to tolerate a full day of instruction. The Ninth Circuit Court

of Appeals held that a reduction in the schedule of a special

education student for disciplinary purposes was a change in

placement subject to IDEA's procedures.36 The student had been

placed on a half-day schedule following several incidents of

misconduct. Although his guardians agreed to the reduction in

schedule, it was accomplished without providing the full due

process safeguards required by IDEA for a change in placement.

A district court in Indiana, a state that authorizes

corporal punishment, held that paddling a student with

disabilities, taping his mouth, and providing him with an

isolated seating arrangement did not violate his rights. 17

Finding that these punishments were not excessive and were within

school officials' common law privileges, the court stated that

school officials were entitled to substantial discretion in

handling day-to-day discipline. Noting that the student in this

case received the same punishment any other child would have, the

judge remarked, "An elementary school cannot be subjugated by the

tyrannical behavior of a nine-year old child."

I"
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Many special education teachers commonly employ a technique

known as "time-out" as part of a behavior modification program.

Time-out refers to the removal of a child from a setting for L.

specified and limited period of time. Generally, the student is

placed in a secluded area of the classroom set aside for this

purpose or a separate time -out room. The Tenth Circuit Court of

Appeals held that such a short-term disciplinary measure as time-

out or an in-school suspension does not constitute a change in

placement." However, the court did indicate that in-class

disciplinary methods, since they were matters relating to the

education of the child, were subject to IDEA's administrative

appeals process if the parents objected to them. The Eighth

Circuit Court of Appeals also has held that an in-school

suspension. even when it limits the student's access to special

education classes and resources does not violate the student's

substantive due process rights. 0 The court noted that an in-

school suspension furthered the school district's legitimate

interest in maintaining order and discipline.

While the above paragraphs indicate that IDEA does not limit

a school district's right to use normal disciplinary sanctions,

short of expulsion, with a special education student, it should

be noted that state policies may impose some restrictions. For

example, some states may limit the number of days a student may

be placed on an in-school suspension if the student is not

allowed to attend special education classes during the suspension

period. If the student is being deprived of special education

11 'It
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services, the state may treat an in-house suspension in the same

manner as an out-of-building suspension so that it would count

toward the 10-day limitation placed on suspensions.

A state court in Pennsylvania held that an in-school

suspension amounted to a de facto or constructive suspension

because the student chose to go home rather than report for the

in-school suspension.U The court reasoned that since school

officials continued to assign in-school suspensions after it

became abundantly clear that the student would opt to go home,

they knew that an in-school suspension would result in the

student's exclusion. Since the total number of days the student

was excluded from school exceeded the maximum allowed by state

law, the court held that school officials acted contrary to the

mandates of IDEA regarding student exclusions.

TREATMENT OF STUDENTS UNDERGOING AN EVALUATION

It is obvious from the above that students who have been

identified as disabled are entitled to the additional due process

protections of IDEA when harsh disciplinary sanctions may be

imposed that would affect the delivery of special education

services. The question has arisen as to how students who are

undergoing an evaluation, but have not yet been classified as

disabled, are to be treated.

This issue arose in an early Connecticut case that was

settled by a consent decree agreed to by the parties to the

litigation. The consent decree stipulated that a child

undergoing an evaluation would be treated in a similar manner as

13
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a child already identified as disabled.11 However, about the

same time a district court in Minnesota, noting that IDEA's

procedures are designed to minimize the risk of misclassifying

students, held that to treat a student suspected of being

disabled as disabled would violate the law. 43 Since the student

in this case had not been identified as disabled, the court ruled

that school officials had no obligation to treat her as a special

education student when imposing disciplinary sanctions.

However, the disciplinary process may not interfere with a

student's right to be evaluated and identified. In other words

if a student undergoing an evaluation is disciplined, the

evaluation may not be halted during the disciplinary period."

Also, as soon as school officials are aware that a student is

disabled, they have an obligation to provide the student with the

full protections of IDEA:LS

The Connecticut consent decree also stipulated that students

who are continually disruptive would be referred for an

evaluation. 46 Since constant misbehavior may be an indication

of an underlying, unidentified disability, this would appear to

be a prudent practice in light of the affirmative obligations

school districts have under IDEA to locate and identify all

students with disabilities.47

INDIVIDUALIZED DISCIPLINE PROGRAM

A school district may develop an individualized disciplinary

program and incorporate it into a special education student's

IEP; however, students with disabilities are not necessarily

.4
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entitled to an individualized disciplinary program. The district

court in Maryland held that each IEP must be individually

tailored to meet the needs of the student, but subject to that

requirement, the policies outlined in the student handbook could

be made applicable to a student with disabilities."

Although an individualized disciplinary policy may not be

required, it is not a bad idea. In the case of a special

education student who has a history of behavioral problems, a

prudent special educator would clearly spell out in the student's

IEP what was expected of the student and what sanctions would be

imposed if those expectations were not met. As was seen above,

one court has held that in-class disciplinary methods are subject

to IDEA's administrative appeals process; however, if school

personnel act in accordance with a valid IEP, it is unlikely that

their actions will be overturned by a hearing officer or court.

As with all special education instructional methods, the behavior

management program spelled out in the IEP must be developed

according to accepted practices in the field.

EFFECT ON THE JUVENILE COURT

The procedures and requirements outlined in this chapter

refer only to disciplinary sanctions imposed by the schools.

These court rulings do not affect the ability of the courts to

impose sanctions of their own in cases involving criminal

complaints. This would even involve actions that may 'lave arisen

in the school setting. A family court in New York specifically

rejected a parent's contention that the Honig decision divested
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it of jurisdiction in a truancy proceeding. 0 The court held

that Honig did not divest the courts of subject matter

jurisdiction.

SUMMARY

One of the more controversial issues that has come before

the courts since the implementation of IDEA concerns the

imposition of disciplinary sanctions on students with

disabilities. This issue is not directly addressed by the Act or

its implementing regulations, thus school administrators must

turn to case law for guidance. Although there is no direct

reference to discipline in IDEA, many of its provisions, such as

those governing a change in placement, have implications for the

application of disciplinary sanctions on special education

students.

This is a very delicate issue as it pits the duty of school

administrators to maintain order, discipline, and a safe

environment in schools against the special education students'

rights to receive a free appropriate public education in the

least restrictive environment. The authority of school officials

to maintain discipline should not be undermined. However, a-

student should not be denied the rights accorded by IDEA if the

student's misconduct is caused by the student's disability.

The case law, as it has emerged in the past two decades,

clearly strikes an appropriate balance. School officials may

impoce disciplinary sanctions as long as they follow procedures

that will not deprive special education students of their rights.

1 2
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School officials may impose normal disciplinary sanctions,

including suspensions, on special education students by following

general procedures and providing normal due process.

Restrictions are placed on school authorities, however, when

they wish to impose more drastic sanctions such as an expulsion

or attempt to change the student's placement for disciplinary

reasons. Basically, in these situations the due process

procedures in IDEA replace the normal due process protections.

School district personnel first must determine if the

student's offensive behavior was a manifestation of the student's

disability. If it was the student may not be expelled. This

determination must be made by a specialized and knowledgeable

group of persons such as the district's evaluation and placement

team. School districts may, however, temporarily suspend a

disruptive or dangerous student and attempt to negotiate another,

possibly more restrictive, placement with the student's parents.

If an alternate placement can be agreed on, the student's

placement can be changed.

If the school district and the parents cannot agree on an

alternate placement, that disagreement, like any other IEP

disagreement, is subject to IDEA's administrative appeals

process. If the school district feels that the student is

dangerous and does not wish to have the student attend school

while awaiting a final administrative determination, the school

district may seek court intervention. If the court agrees that

the student's presence in school creates a dangerous situation,
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the court may enjoin the student from attending school and may

order an alternate placement on a temporary basis. However, the

school district must show, by a preponderance of the evidence,

that the student is dangerous and must be excluded.

If the school district's evaluation and placement team

determines that there is no causal connection between the

student's disability and misconduct, the student may be expelled.

However, during the expulsion period the student must be provided

with educational services. This would require the school

district to either provide homebound instruction or arrange for

an alternate placement.

Although additional requirements are place on school

authorities when disciplining students with disabilities, they

have not been left totally hamstrung. School officials may take

swift action, in the form of a suspension, to deal with an

immediate situation that is deemed dangerous. If a dispute

develops between the parents and school district over the

appropriate long-term placement, IDEA provides a mechanism to

settle that dispute. In the meantime, the courts can provide an

immediate short-term solution. However, the school district will

bear the burden of showing that the student's exclusion is

necessary.

It is far better to anticipate a problem and prevent one

from escalating. If a student is known to have disabilities that

may result in misbehavior, school officials should take stops to

address those problems. An appropriate IEP that specifically
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contains goals, objectives, and methods for behavior modification

should be developed. Specific recommendations for dealing with

disruptive behavior should be included in that IEP. Those

recommendations may be consistent with, or even identical to, the

procedures outlined in the student handbook; however, as long as

they meet the student's individual needs, they are acceptable.

C. 4
le%
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