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INTRODUCTION

The staggering number of monumental world and national
events of the past five years, and their sometimes con-
tradictory effects upon higher education, led us at the
National Center to select the theme of "Higher Education
Collective Bargaining During a Period of Change" for our 1994
conference. Colleges and universities have not escaped fromthe impact of these changes; indeed, administrators and
faculty unionists have had to devote much of their energies in
managing issues and problems unheard of just a few short years
ago. Consider the following events:

1. The bnd of the Cold War, resulting from the
collapse of Communist Party hegemony in the
former USSR, Eastern Europe, and Germany.

2. The massive cutbacks in defense and research
monies at the federal level in the United
States, partially in response to the end of
the Cold War, and partially in response to the
nagging and persistent economic and fiscal
crises which have plagued the nation
throughout the 1990s.

3. The major restructuring of United States
industry which has created at the same time
large increases in productivity and a
significant diminution of wages.

4. The proliferation of identity-based politics
in the United States, especially on college
and university campuses.

5. The victory of the Clinton-Gore ticket in
1992, bringing the Democratic Party to the
White House for the first time in more than a
decade.

6. Severe fiscal crisis in many states which has
caused massive cutbacks in support for public
higher education institutions.

7. The continuous decline of the labor movement
in the private sector, alongside the growth
of trade unionism in the public sector. Unions
continue to expand in higher education, but
limited to faculty and staff members in public
sector institutions.

8. The push for closer international economic
cooperation among nations around the world, as
evident from the passage of NAFTA in North
American, the strength of the European
Economic Community (EEC), and the rise of
Japan and China as major economic powers in
the Pacific.



9. Two onsecuti-,e victories of Canada's Toronto
Blue Jays in baseball's World Series, the
national pastime of the United States.

We tried to construct a conference agenda which touched

on the effects of these events upon higher education and
higher education collective bargaining. The papers which we

present in these kroceedings represent some of the finest
thinking in the United States and Canada about these pressing

issues.

KEYNOTE AND LUNCHEON SPEAKERS

Keith Geiger, president of the National Education

Association (NEA), delivered our keynote address and set the

tone for the conference. Referring to our central theme,
"Higher Education Collective Bargaining During a Period of

Change," President Geiger begins his paper by stressing the

urgency for higher education advocates to come to terms with

the changes confronting the academy at this time. He points

out that the nation which has produced the most extensive
higher education system in the world is now at a crossroads.

The United States can continue to deliver the finest education

to the gre ast number of people, as we nave done in the past,

or we cou. deny access to millions of people from the gates

of the academy, based almost exclusively on their families'

income levels. President Geiger also offers specific and

concrete proposals for improving the quality of higher

education and the status of the professorate.

Dr. Matthew Goldstein, president of Baruch College,
presided over the first day's luncheon, the topic of which

was, "Political Correctness, Academic Freedom, and Academic

Unionism." In his remarks printed in this volume, President
Goldstein comments upon the recent and highly publicized
attacks upon academic freedom at several higher education

institutions. He also introduces, and provides biographical

information on our luncheon speaker, Professor Linda Ray

Pratt, president of the American Association of University

Professors (AAUP).

Dr. Pratt spoke on the current "PC" controversy raging on

many of the nation's campuses. Dr. Pratt points out how the

term "PC" has been used to attack both negative and positive

features of the 1990s academy. Through the use of real
examples, Dr. Pratt urges us to condemn "PC" when it means, "a

punitive or intimidating action against someone because of

their views." This kind of "PC" stifles and threatens
academic freedom and First Amendment rights. However, Dr.

Pratt warns us that the term "PC" has also been used by
enemies of academic freedom and the First Amendment to attack

legitimate goals and programs at higher education insti-

tutions, like affirmative action, multi-culturalism, and the

pursuit of controversial subjects of inquiry. Dr. Pratt

reminds us that to pursue knowledge, speech and thought, even

when out of the mainstream, must be protected. At the same

time, however, we must create a more hospitable environment
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for groups and individuals struggling for the first time to
find a home at the academy.

The theme of the second day's luncheon, National Health
Care, is the most important domestic issue currently advocated
by President Clinton, and debated in the United States
Congress. VirginiaAnn G. Shadwick, president of the NEA's
Higher Education Council, helps us understand what is at
stake, specifically for higher education, in this debate. Ms.
Shadwick points out that while colleges and universities in
general provide excellent health care coverage for faculty and
support personnel, spiraling premium increases over the past
few years have forced administrators and union leaders to
spend extensive amounts of time and money in collective
bargaining to find ways to control these escalating health
care costs. Yet, Ms. Shadwick ominously tells us, there will
be a price tag for higher education with many of the proposed
health care reforms presently pending in Congress. She urges
all higher education advocates to monitor the activities in
Congress and the White House so that health care reform will
be passed, with positive implications for the nation's
colleges and universities.

Dennis Rivera, president of the National Health and Human
Human Service Employees Union, was unexpectedly called to
Washington, D.C. to meet with Hillary Rodham Clinton on the
question of National Health Insurance. His remarks were
delivered by his Executive Assistant, Kay Anderson. President
Rivera intervenes in the current health care debate, but from
the point of view of the 10 million health care employees.
While he generally supports the Clinton plan for re-
structuring our health care insurance system, President Rivera
cautions us not to forget that any changes in the delivery of
health care insurance will have profound consequences upon
health care institutions and their employees. He also
discusses the numerous and profound changes already evolving
in the delivery of health care services, even without the
passage of any kind of National Health Insurance plan.

LEADERSHIP IN HARD TIKES

We wanted to hear from academic leaders, both
administrators and union leaders, how changes were affecting
their ability to provide leadership to their respective
organizations.

Dr. Sean A.. Fanelli, president of Nassau Community
College (New York) shared with us his experiences as an
academic administrator, struggling to balance his commitment
to seek truth wherever it may be found, with the practical
politics which he confronts daily in his relations with state
and local governmental officials. The New York State
budgetary process provides the background for this paper. The
State of New York has developed a convoluted budgetary process
for its community colleges which has increasingly shifted the
costs of education to community college stuaents. The
declining financial support from the State of New York and
from local government has left little to no room for community
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coll..age administrators to maneuver, since non-programmatic
costs are fixed and student demand for community college
educational services continues to increase yearly. The
contradiction of an academic's search for truth and the stark
realities of practical and sometimes raw New York politics has
led Dr. Finelli to compare the fate of the community college
budgetary process to the fictitious and satirical world of
Lewis Carroll.

Patrick Nicholson, president of the California Faculty
Association (CFA), was scheu,ied to be our next speaker. Un-
fortunately, a family emergency 'evented President Nichelson
from attending. VirginiaAx. Shadwick, a CFA leader from
San Francisco State Univ ty and president of the NEA's
Higher Education Council, y- iusly agreed to substitute for
Mr. Nicholson. Ms. Shadwi. discusses some of the recent
effects of California's economic collapse upon the relatively
young and somewhat contentious collective bargaining
relationship between the CFA and the administration of the
California State University System (CSU). Despite the severe
economic attacks on the 21 colleges of the CSU system,
however, cooperative efforts between labor and management have
begun. Ms. Shadwick analyzes several of these joint
labor/management projects at CSU and assesses the risks and
benefits for both parties.

Two leaders of faculty unions in Canada then provide us
with their analysis of the impact of change upon Canadian
institutions. Noah Denis, president of Canada's French-
speaking Federation Quebecois des Professeures et Professeurs
d'Universite (FQPPU), discusses the phenomenon which he calls
state divestment from higher education. For the last five
years, federal and provincial governments in Canada have
contributed fewer and fewer dollars to higher education. In
Quebec, these cutbacks have been particularly devastating,
according to Denis, because most of the colleges and
universities in that French-speaking province are less than 25
years old. Professor Denis hopes that faculty unionists turn
their collective bargaining efforts to solving the severe
academic problems created by these "draconian" governmental
measures. He also makes the case that leaders of the academic
union movement must talk with each other at the international
level, because they are all grappling with similar problems.

Dr. Donald Savage, executive director of the Canadian
Association of University Teachers (CAUT), addresses four
major trends in English-speaking Canadian higher education
:collective bargaining which have surfaced over the past few
years: financial pressures, quality assessment, the problems
of fraud and misconduct in research, and confidentiality as a
barrier to grievance and arbitration procedures. He analyzes
the sometimes diverse responses of Canadian university
administrators and faculty union leaders to these trends,
through case studies at various Canadian institutions. First,
however, Dr. Savage offers some preliminary comments on the
structural and legal differences between Canadian and U.S.
higher education collective bargaining. Even more decentra-
lized than in the United States, Canadian collective



bargaining is nonetheless much more extensive, involving many
more faculty members on a proportional basis.

ROLES, =WARM, AND RESPONSIBILITIES

The fiscal pressures on higher education have led to
renewed calls to reassess faculty responsibilities and
rewards. The perennial questions about the comparative value
of research versus teaching are asked with more frequency,
especially because technology is on the brink of
revolutionizing how educational services are delivered. At
the same time, marginalized groups at the academy, such as
gays and lesbians, demand equitable treatment in fringe
benefit coverage. Graduate student employees, caught in the
squeeze of declining funds, in their role as employees, but
greater pressure to complete their degrees, in their role as
students, increasingly turn to unionization.

Ernst Benjamin, AAUP general secretary, points out that
the current debate over faculty workload has all but ignored
the existence of collective bargaining agreements in higher
education. To help fill in this intellectual lacuna, Dr.
Benjamin surveys thirty AAUP collective bargaining agreements
with respect to two contractual articles: faculty workload and
faculty evaluation procedures. He notes that the language of
the agreements in these two areas tends to be contradictory;
teaching is emphasized in the workload provisions, but
research tends to be stressed in the evaluation procedures.
Dr. Benjamin concludes that the current debate over faculty
workload will not produce desirable fruit, while institutions
remain unresponsive to this contradictory pattern.

Dr. Lawrence Gold, director of the College and University
Department of the American Federation of Teachers (AFT),
locates the discussion of faculty roles and rewards within the
current accountability movement sweeping the nation. Dr. Gold
urges higher education advocates not to dismiss as hopelessly
reactionary the numerous calls for greater accountability. To
direct this movement positively, higher education advocates
must develop, according to Dr. Gold, a two-prong strategy.
First, they must articulate what higher education is all about
to the general public. Secondly, higher education advocates
must look internally, to insure that collegIal processes are
implemented which can correctly de!ine institutional missions
and goals. Dr. Gold urges us not to be frightened by the
accountability movement, but to welcome it as an opportunity
to inform the public of what we have accomplished, and what we
could accomplish with greater support.

Dr. Christine Maitland, coordinator of Higher Education
Services for the NEA, presents an overview of NEA negotiated
contract language in the area of technology and collective
bargaining. Dr. Maitland's research, which is taken from a
chapter entitled "Trends in Bargaining: Restructuring and the
Terms of Professional Labor" will appear in the 1995 NBA
Almanac of Higher Education. For this research, the NEA's
Higher Education Research Center selected a sample of
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approximately 200 contracts. Dr. Maitland presents and
analyzes contract language in the diverse areas of the law and
intellectual property rights, and faculty compensation for
participation in distance learning (video, television,
computer). Dr. Maitland notes that the language in many of
these contracts is very tenuous, reflecting the early involve-
ment of collective bargaining in this new technological world
at the academy.

Professor Lee Badgett of the University of Maryland
School of Public Affairs presents and analyzes the strategies
undertaken by gay and lesbian activists on college and
university campuses over the past few years to win various
types of fringe benefit coverage, especially health insurance,
for gay and straight "domestic partners." Dr. Badgett has
conducted extensive interviews and has assembled numerous
fringe benefit documents from many institutions in preparation
for this presentation

Michele Janette and Tamara Joseph, co-presidents of the
Graduate Students Employee Organization (GESO) of Yale
University, describe their union of graduate employees'
struggle to achieve economic gains and union recognition from
a recalcitrant administration. Since Yale is a private
institution under the aegis of the National Labor Relations
Board, graduate student unionization is not a protected
activity. Therefore, to win concessions, GESO at Yale has
formed an alliance with the two other unions at Yale, and has
developed mutual strategies and tactics.

Jon Curtiss, vice-president of the University of
Michigan Graduate Employees Union (GEO), analyzes the
sometimes conflicting roles of the graduate employee, as
student and as worker at the university level. He argues that
the institution of collective bargaining has helped graduate
employees, faculty, and administrators resolve the tensions
which have developed from these conflicting roles. Mr.
Curtiss also presents a brief history of the twenty years of
graduate employee collective bargaining at the University of
Michigan. Only the University of Wisconsin has engaged in
collective bargaining with its graduate employees for a longer
period of time (since 1969). Finally, Mr. Curtiss addresses
some of the current issues in graduate employee collective
bargaining, such as negotiating living wages in tough economic
times, improving TA training, and fighting various forms of
discrimination.

LABOR LAW REFORM

President Clinton has appointed the Commission for the
Future of Worker/Management Relations, chaired by former
Secretary of Labor and Harvard University industrial relations
scholar, John Dunlop. We thought it would be useful to have
an expert in labor law discuss some of tha problems in United
States labor law. We also thought it important to compare
Canadian and United States labor law systems, since the
Canadian unions have shown great growth over the past two
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decades, during the same time that the U.S. unions have
experienced severe decreases.

Labor law professor, Julius (Jack) Getman of the
University of Texas Law School, begins his presentation by
posing the "most important question in U.S. labor
relations...why private sector un!_ons represent so small a
proportion of the work force." Noting that collective
bargaining, when successful, has made impressive positive
contributions to our society, Professor Getman states that
several (economic, political, social, ideological, etc.)
factors are responsible for the decline in private sector
unionism over the past few decades. However, in terms of this
paper, he has concentrated on the difficulties created by U.S.
labor law in two areas: union organizing and negotiations.
Professor Getman offers modest proposals in both of these
areas to change labor law, including legislative repeal of the
Yeshiva decision.

Attorney Kevin Banks, professional officer of the
Canadian Association of University Teachers (CAUT), argues
that the diverse labor law regimes of the United States and
Canada can help to explain the stark differences in
unionization rates between the two countries. While the
United States has witnessed a steady decline in union density
over the past twenty-five years, the Canadian labor movement's
membership is higher today than in 1970. Attorney Banks
compares and contrasts five aspects of the labor law regimes
of the U.S. and Canada: certification procedures, labor board
remedial powers, use of striker replacements, union security,
and successorship.

TOTAL QUALITY MANAGEMENT

Higher education has not escaped the hues and cries for
quality improvement which have forced U.S. industry to rethink
its production processes. How can quality be improved in
higher education? Are there lessons to be learned from the
Total Quality movement which has captivated U.S. industry over
the past decade? Can we think of students as our consumers or
customers? If so, what does that make faculty?

Author Daniel Seymour terms the current evaluation system
prevalent on college and university campuses as a "recipe for
mediocrity." Ile argues in favor of a "quality by improvement"
approach to foster a new appreciation of excellence among all
campus constituencies. According to Seymour, the current
methods of assessing quality at the academy, which he calls
"quality by threshold," ask the completely wrong question.
Instead of wanting to know if our work is "good enough," we
should be striving to become "the best that we can be."
Faculty evaluation should be based upon systemic excellence,
rather than trying to weed out poor teachers or to reward the
meritorious.

Susanna B. Staas, quality coordinator, Delaware County
Community College of Media, Pennsylvania, relates the eight
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year campaign to implement Total Quality Management (TQM) at
her institution. Begun initially as an administrative
initiative, the TQM campaign sought to involve all elements of
the college community from the outset, including represen-
tative from the faculty union. Ms. Staas draws important
lessons from her experiences as Quality Coordinator for
Delaware County Community College.

PUBLIC RELATIONS

Increasingly administrators and faculty union leaders
have turned to public relations to help in their budgetary
struggles with various governmental bodies.

Arnold Cantor, executive director of CUNY's Professional
Staff Congress (PSC) AFT/AAUP, urges the nation's colleges and
universities to undertake a continuous, well-planned, and
professionally-developed public relations campaign to sell the
best higher educational system in the world to the average
American. Mr. Cantor states that colleges and universities
tend to use public relations only during a crisis situation,
such as to win support for greater public funding. However,
for maximum effectiveness, college and university public
relations must be conducted in the same way that Met-Life
sells insurance and Chrysler sells Jeeps, through creative and
extensive use of the all the media. Further, Mr. Cantor calls
for greater cooperation among institutions to pay for such
public relations campaigns.

Jay Hershenson, CUNY Vice Chancellor for University
Relations, relates a case study of effective public relations
during a budget crisis that occurred in 1991-1992 in New York
City. The State of New York under-funded by some $23 million
dollars the associate degree programs at CUNY's New York City
Technical College (NYCTC) and John Jay College of Criminal
Justice. The government of the City of New York refused to
pick up the slack. The CUNY administrative leadership then
developed a two-pronged strategy to restore the funding for
these programs which recruited primarily minority and low-
income students. Vice Chancellor Hershenson also offers a few
general observations to establish a year-round approach to
public relations for colleges and universities.

Ed Mirth, executive director of the University of
Connecticut Chapter of AAUP, discusses the extensive public
relations campaign developed by his organization to restore
funding to a financially-scrapped institution during the worst
economic recession the State of Connecticut has witnessed
since the Great Depression. The University of Connecticut
case study is important, not just because of its successes,
but also because Mr. Marth attributes much of this success to
the collaborative relationship established between the AAUP,
the University's administration, and its Board of Trustees.

viii
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RECENT COURT DECISIONS

The National Center tries to present at our annual
conference a review of significant state and federal court
decisions of, interest and importance to higher education
collective bargaining advocates.

Attorney Gwendolyn Young Reams, Associate General Counsel
of the Equal Employment Opportunities commission (EEOC)
analyses the state of the law in light of the unanimous Harris
v. Forklift Systems (1993) decision of the Supreme Court of
the United States. In this case, the Court grappled with the
question of what constitutes a hostile work environment in
claims of sexual. harassment arising under Title VII of the
Civil Rights Act of 1964. Attorney Reams takes us step by
step through the Court's reasoning and points out that such
reasoning, although presented in a sexual harassment claim, is
also applicable to harassment claims under Title VII with
respect to race, color, religion, or national origin.
Attorney Reams, also presents the legal antecedent to Harris,
the Supreme Court's Meritor Savings Bank v. Vinson (1986),
which was the first time the Court ruled that sexual
harassment constitutes sex discrimination under Title VII.
She also compares how the two decisions complement each other.
Finally, Attorney Reams offers two important issues that are
not implicated by the Harris decision: employer liability in
hostile work environment cases and employee freedom of speech
rights.

Attorney Nicholas Dioiovanni, Jr., a management advocate
from the Boston law firm of Morgan, Brown, Joy, delineates for
us the major Supreme Court of the United States and Federal
and State court decisions from 1993 in the areas of employees'
First Amendment rights, labor relations, discrimination
complaints, disclosure of employees' addresses, agency fee
procedures, contractual exhaustion requirements, standing to
bring forward court cases, and management's rights.

Attorney Ann H. Franke, counsel for the American
Association of University Professors (AAUP), reviews three
areas of law which affect faculty members and university
administrators: the recent U.S. Supreme Court decision in NLRB
v. Health Care & Retirement Corporation of America, public
disclosure of classroom materials under a State of New Stork
Freedom of Information Law (FOIL), and two precedent-setting
higher education discrimination cases.

We want to especially thank Attorney Franke for amending
her original April conference paper so that an analysis of the
U.S. Supreme Court's May, 23 1494 decision, NLRB V. Health
Care 4 Retirement Corporation of America, could be published
in these Proceedings.

THE PROGRAM

Set forth below is the program of the Twenty-Second
Annual Conference listing the topics and speakers. Some
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editorial liberty was taken with respect to format in order ti
ensure readability and consistency. If an author was unable
to submit a paper, the name appears on the program, but the

remarks have been omitted. Opinions expressed are these o
the authors, not necessarily their organizations or NCSCBHEP

MONDAY MORNING. APRIL 18, 1994

WELCOME
Lois S. Cronholm, Provost
Baruch College, CUNY

COLLECTIVE BARGAINING UPDATE: 1994
Frank R. Annunziato, Director
NCSCBHEP, Baruch College

KEYNOTE - HIGHER EDUCATION TODAY

Speakers: Keith Geiger, President, NEA

Presiding: Lois S. Cronholm, Provost
Baruch College, CUNY

PLENARY SESSION "A"
ACADEMIC LEADERSHIP IN UNCERTAIN TIMES

Speakers: Sean Fanelli, President
Nassau Community College

VirginiaAnn Shadwick, President
National Council of Higher Education
NEA

Moderator: Ilona H. Anderson, Acting Dean for
Faculty Relations, City College, CUNY

MONDAY AFTERNOON. APRIL 18, 1994

PLENARY SESSION "B"
PROBLEMS IN LABOR LAW REFORM

Speakers: Julius (Jack) Getman, Professor
University of Texas Law School

Joel M. Douglas, Professor
Baruch College, CUNY

Kevin Banks, Esq.
Professional Legal Officer, CAUT

Moderator: Eugene Tulchin, President
Cooper Union Federation of Teachers
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LUNCHEON
POLITICAL CORRECTNESS, ACADEMIC FREEDOM, AND
ACADEMIC UNIONISM

Speakers: Linda Ray Pratt, President
AAUP

Irwin Polishook, President
Professional Staff Congress, CUNY

Presiding: Matthew Goldstein, President
Baruqh College, CUNY

CONCURRENT SESSION "C"
FACULTY ROLES AND REWARDS

Speakers: Ernst Benjamin, General Secretary
AAUP

Eugene Rice, Vice President and Dean
of Faculty, Antioch College

Lawrence Gold, Director of College
and University Department, AFT

Moderator: Caesar Naples, Vice Chancellor Emeritus/
Trustee Professor, California State Univ.

CONCURRENT SESSION "C"
HIGHER EDUCATION COLLECTIVE BARGAINING IN CANADA

Speakers: Donald Savage, Executive Director
CAUT

Roch Denis, President, Quebec
Federation of University Professors

Moderator: Cynthia Adams, Associate Dean
Allied Health, Univ. of Connecticut

PLENARY SESSION "D"
SEXUAL HARASSMENT AND DUE PROCESS RIGHTS

Speakers: Gwendolyn Young Reams, Esq.
Associate General Counsel EEOC

Ruby Lockhart, Labor Specialist
NYSUT

Moderator: Esther Liebert, Dean of Faculty
and Staff Relations, Baruch College

xi
U



Taalal MORNING, APRIL 19. 1994

PLENARY SESSION "E"
CAMPUS BARGAINING AND THE LAW

Speakers: Nicholas DiGiovanni, Jr., Esq.
Morgan, Brown, & Joy, Boston, MA

Ann H. Franke, Esq.
Asst. Secretary & Counsel, AAUP

Christine Maitland, Coordinator of
Higher Education Services, NEA

Moderator: Thomas Mannix, Associate Vice Chancellc
Faculty Employee Relations, SUNY

CONCURRENT SESSION "F"
PUBLIC RELATIONS AND UNIV2RSITY BUDGETS

Speakers: Jay Hershenson, Vice Chancellor for
University Relations, CUNY

Arnold Cantor, Executive Director
Professional Staff Congress, CUNY

Edward Marth, Executive Director
University of CT Chapter, AAUP

Jonathan Pelto, Esq.
Communications Strategist
Robinson & Cole, Hartford, CT

Moderator: Priscilla Lyons, Director of Higher Ed
Massachusetts Teachers Association

CONCURRENT "F"
GRADUATE EMPLOYEE COLLECTIVE BARGAINING

Speakers: Jon Curtiss, Vice President
GEO, University of Michigan

Nancy DeProsse, GEO
University of Massachusetts

Michelle Janette, Team Leader &
Tamara Joseph, Chair, GESO, Yale

Moderator: Richard Hurd, Director of Labor
Studies, Cornell University
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TUESDAY AFTERNOON. APRIL 19. 1994

CONCURRENT SESSION "G"
TOTAL QUALITY MANAGEMENT IN HIGHER EDUCATION

Speakers: Daniel Seymour, author of On 0:
Causing Quality in Higher Ed.

Gregory Lozier, Exec. Dir, Office
of Pln. & Analysis, Penn. State U.

Susanna Staas, Quality Coordinator
Delaware County Community College

Moderator: John McGarraghy, Professor
Education, Baruch College, CUNY

CONCURRENT SESSION "G"
GAY PRESENCE ON CAMPUS

Speakers: Lee Badgett, Professor, School of
Public Affairs, Univ. of Maryland

Denise Reinhardt, Esq.
Reinhardt 4 Schachter, Newark, NJ

Moderator: James Hoover, Professor of Law
Columbia University

LUNCHEON
NATIONAL HEALTH INSURANCE

Speakers: Dennis Rivera, President, 1199, Nat.
Health & Human Serv. Empls. Union

VirginiaAnn Shadwick, President
National Council of Higher Ed., NEA

Moderator: Frederick S. Lane, Professor
Baruch College, CUNY

SUMMATION AND ADJOURNMENT

A WORD ABOUT THE NATIONAL CENTER

The National Center is an impartial, nonprofit
educational institution serving as a clearinghouse and forum
for those engaged in collective bargaining (and the related
processes of grievance administration and arbitration) in
colleges and universities. Operating on the campus of Baruch
College, The City University of New York, it addresses its



research to scholars .nd practitioners in the field.
Membership consists of institutions and individuals from all
regions of the U.S. and Canada. Activities are financed
primarily by membership, conference and workshop fees,
foundation grants, and income from various services and
publications made available to members and the public.

Among the activities are:

An annual Spring Conference

Publication, of the Proceedings of the Annual
Conference, containing texts of all major papers.

Issuance of an annual Directory of Faculty
Contracts and Bargaining Agents in Institutions of
Higher Education.

An annual Bibliography, Collective Bargaining in
Higher Education and the Professions.

The National Center Newsletter, issued four times a
year providing in-depth analysis of trends, current
developments, major decisions of courts and
regulatory bodies, updates of contract negotiations
and selection of bargaining agents, reviews and
listings of publications in the field.

Monographs complete coverage of a major problem
or area, sometimes of book length.

Elias Lieberman Higher Education Contract Library
maintained by the National Center containing more
than 350 college and university collective
bargaining agreements, important books and relevant
research reports.

ACKNOWLEDGMENTS

Members of The National Center's National Advisory Board
and our Baruch College Faculty Advisory Board provided us with
terrific ideas for speakers and topics for the conference. We
are grateful to all our speakers, and to the moderators who
chaired each of the sessions. Beth Hillman Johnson, the
National Center's Administrative Director, devoted countless
hours to ensure a successful event. We must also thank the
National Center's staff, College Assistants Karen Daniel and
Israel Alvarez, and Graduate Assistant, Johnny Lee for all
their hard work.

Frank R. Annunziato
Director
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higher Education Today
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HIGHER EDUCATION TODAY

Keith Geiger, President
National Education Association

It is an honor and a privilege for me to participate in
this conference because there is nothing more immediate . . .

more compelling . . . more important . . . than the changes we
now face in education and in collective bargaining. During
the last five years, we in the National Education Association
have been working to redefine our organization to meet the
challenges of those changes.

Today, America stands at a crossroads and seems not to
know which road to take. The emergence of a global economy --
an economy in which U.S. pre-eminence is by no means
guaranteed -- leaves our nation facing new and discomforting
realities. Economic adversity creates national anxiety. We
are not as confident as we once were. We are not as arrogant
as we once were. We seem adrift, unsure. We are searching
for a strategy to facilitate our conversion from a defense
economy to a domestic economy. Economic experts have shown
that to become a permanent winner in world economic
competition, there is only one strategy America can adopt: we
must invest in education and training.

American's economy is dependent as never before on an
educated work-force. The world, and its changing economy, has
passed beyond the days when people were pressed to act like
mindless cogs in a larger machine called a mass production
assembly line. Those days are gone forever. Other nations
have discovered, and have acted on the discovery, that
learning is the labor of the future. These nations support
that labor. That is the strategy of those nations
experiencing the greatest success in the global economy. Now,
it is time for America to act on the knowledge that the
linchpin to long-term economic growth is education. Consider:

For every dollar spent on education, four
dollars are returned in taxes.

Industries now prefer people with at
least two years of college.

The gap in pay between a thirty- year -old
male high school graduate and a thirty-
year-old male college graduate has
increased from fifteen percent in 1973 to
fifty percent in 1989.
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The economic strategy of working to produce the world's
best educated citizenry is possible for one reason, and one
reason alone: America has the finest system of higher
education in the world. We have the most students -- over 13
million -- and the greatest number of institutions -- over
3,400 colleges and universities. The daily lives of more than
one-quarter of the American people are involved in formal
education -- as students, teachers, and support personnel.
Fritz Machlup estimates that the production and distribution
of knowledge -- in all its many forms -- accounts for 25
percent of the national income, and it is growing at twice the
rate of Lhe economy as a whole.

A report released last year by the National Commission on
Responsibilities for Financing Postsecondary Education
declared that, "American Higher Education has ranked as the
unchallenged leader in the world f,r much of the 20th Century.
In basic research and scientific achievement, American
postsecondary institutions generally are regarded as the most
effective in advancing the social and economic conditions of
individuals."

American Higher Education remains the envy of the world.
More students from other countries seek admittance to our
colleges and universities than to those of any other nation.
Clark Kerr, one of the pre-eminent leaders in higher
education, once noted: "Few nations in history have relied so
fully and for so long on education for solutions to so many
problems as has the United States."

But too many of our state and national leaders seem to
want to turn their backs on this American tradition of
reliance on education. Too many seem to want to gain a stall
in the world marketplace by relying on lowering our wages and
by forcing our standard of living way down. As a result, the
average American worker makes nine percent less in real wages
today than in 1973. For the majority of Americans, the
deterioration of our standard of living is not a distant
threat, but a present reality. This strategy cannot work in
the long run. The economy of the future will be based on
information, and the information age will punish ignorance.

Nevertheless, there is a growing lack of support for
higher education in America. The fiscal crisis in the states
has hit higher education harder than most other sectors of the
economy. For three years in a row, ending in 1993, higher
educati)n suffered severe cutbacks in state appropriations.
The anrIal report from the Center for Higher Education at
Illinois State University concluded that this year, in 1994,
public higher education was "crawling toward recovery" with a
two percent increase in appropriations over a two-year period.
That study concluded that 36 states gave more money for higher
education in 1993-94 than in the previous two years. However,
when the figures are adjusted for inflation, colleges and
universities in 29 states have less buying power than two
years ago...those in four states had no increase et all...and
the increases in the remaining three states were
infinitesimal.



Across the nation, thousands of temporary faculty have
lost their jobs as a result of cutbacks in funding. As tenured
faculty retire, they are not being replaced. We are seeing
some layoffs of tenure-track faculty.

Meanwhile, higher education has come under unprecedented
attack. A recent Wingspread Report concluded, "The simple
fact is that some faculties and institutions certify for
graduation too many students who cannot read and write very
well, too many whose intellectual depth and breadth are
unimpressive, and too many whose skills are inadequate in the
face of the demands of contemporary life." All of this is
happening during a period of increased demand for higher
education. That is almost unheard of, and it is an ominous
sign. The long-term impact of the decline in support for
higher education is an erosion of our quality of life. The
loss of thousands of faculty positions represents a drain of
our single most important national resource: brain power. At
the same time, outdated equipment, poor maintenance, and
cutbacks in library acquisitions, all inhibit our ability to
help students gain the knowledge they must have to keep this
nation proud, free, and strong.

Adross the country, the biggest loser in higher education
has been California, where appropriations dropped 25 percent.
The California State University system, one of three systems
in the state, was forced to offer early retirement, to raise
its tuition, and to cut course offerings. The results?
Enrollment has declined, classes are bigger, and students are
taking longer to graduate.

The National Commission I mentioned earlier reports that
"There is growing anxiety that the American system of higher
education may lose its place of prominence." This concern is
echoed by Senator James Jeffords, Republican of Vermont, who
authored the legislation that created the Commission. To quote
from senator Jeffords:

Without affordable postsecondary education, without
national support for meaningful access for able
students to take advantage of higher education
opportunities, we will not be able to accomplish
any of the objectives that we strive for as a
nation and a leader of nations.

Higher education in the United states faces a time of
unprecedented problems, and unparalleled opportunities.

On the one hand, support for higher education is
plummeting and tuitions are spiraling. On the other hand,
there is an explosion of new information and new technology
that could, if utilized, revolutionize the curriculum, change
the ways students are taught, and dramatically impact the
notions of faculty workload and accountability.

Let's analyze our situation.

Around the country, the result of funding cutbacks in
higher education is that public university tuitions are



spiraling upward -- and spiraling fast: 10 percent in 1993,
bringing the two-year increase in tuition rates to 22 percent.

And what about access? Tuition increases combined with
the recession are having a negative impact. Thousands of
students who have the desire and ability to go to college
cannot do so. Those who are rejected are disproportionately
from lower socioeconomic levels. But universal access to
education is essential to the workings of a democracy.

Higher tuitions exacerbate the problem of minority
enrollment. Blacks 4nd Hispanics attend college at
significantly lower rates than whites. We as a nation cannot
afford this. By the year 2000, women, immigrants, and
minorities will make up 85 percent of new workers. Those on
whom our future will depend are suffering the greatest harm
because of the economic assault on our entire educational
system.

And even middle income families are hard-pressed to meet
college costs. Between 1980 and 1988 the cost of four-year
public higher education rose nearly 34 percent, while the
median family income increased only 6.7 percent. Families are
being forced to mortgage their homes two, three, or more times
over to find money to pay tuition for their children, if they
are lucky enough to own a home. Many are forced to tap into
their retirement funds, if they have retirement funds.

The impact of the tuition increases could be reduced by
scholarships and loan programs. But these programs have not
kept pace with tuition or inflation.

What is it that we are losing? We are losing individual
dreams and hopes. We are also losing contributions to our
economy, our culture, and our democracy.

On the positive side, we are now experiencing a speed-up
of the use of technology in higher education. Distance
learning and interactive video are revolutionizing teaching
and education. Computer networks are giving faculties and
students access to libraries and to other faculties and
students around the world.

In fact, we now face the challenge of ensuring that
technological advances enhance rather than inhibit the cause
of quality education. We must take the lead in ensuring that
the new technology is used to improve and extend education,
not to replace educators or substitute training for education.

We must also take the lead in working with state and
federal agencies that have increased their scrutiny of higher
education in light of the fiscal crisis. At the federal
level, the Department of Education has called for new models
of assessment that include reporting degree completion rates
and a national assessment system to measure student learning
on a national basis. The accreditation agencies will be given
new authority to monitor institutions that receive federal
student aid money.
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There is going to be increased accountability in the
academy, and as the collective bargaining representatives of
higher education employees, we need to be involved in the
setting of the standards.

There is currently a debate within higher education about
how faculty are going to be compensated. Publish or perish is
still the rule on too many campuses. Faculty members get
tenure and promotion based on their research and publications.
But there is a growing chorus of critics who insist that
faculty members neglect their teaching responsibilities and
that undergraduate education is being left to graduate
assistants and temporary faculty. Now, we in education know
for a fact that most faculty members spend most of their time
teaching. We also know that the more you teach, the less you
are paid. There is great pressure to change the current
reward system and the unions need to be a part of that
process.

For example, we must continually point out that salary
increases in public institutions have not kept up with
inflation. Faculty are experiencing significant losses in
their purchasing power, and the incomes of senior faculty are
eroding at a time when salary for the final years determines
the level of retirement income. Faculty in Massachusetts went
five years without pay raises. In California, they went three
years with no hikes in salaries and then the raise was 3
percent.

Some people criticize us for bringing up the subject of
salaries, but we have no need to apologize. It is not viewed
as unseemly for doctors, lawyers, or business people to
include in their personal goals the earning of a decent
income. Why should it be unseemly for us?

We have a right to enjoy the same benefits and retlirns
all other Americans seek and are entitled to. We have a
responsibility to ensure that wages and benefits in the
academy are sufficient to attract and retain the outstanding
men and women who have made the American higher education
system the finest in the world.

I noted earlier that at the end of this decade, women,
immigrants, and minorities will constitute 85 percent cd all
new workers. They will also constitute the majority of all
new students. They must be included in the faculties and
administrations of higher education institutions in numbers
proportionate to their sharp of the total population -- not
simply because proportional representation is just and
overdue, but because it is essential to the future vitality of
American education.

We are also entering an era when it will be essential for
current faculty to mentor new faculty. Those now entering the
profession did not live through and participate in the
struggles to unionize and gain professional standing and
benefits. They may not know this history. They may not honor
it. They certainly will not automatically be prepared to
defend the benefits and rights acquired through collective
bargaining.



The restructuring of higher education is happening. ,We
must help lead the effort or it will leave us behind. We must
lead with vision and with courage, with patience and with
decisiveness.

We must remember that our educational responsibilities
cannot be separated from social responsibilities. The fact
that there are more Americans in prison today than ever
before, that America has more people behind bars than any
other industrialized nation, is our concern as much as it is
the concern of politicians. Au of us must begin to deal with
the social and economic causes of this national disgrace.

We must also act on our understanding that tolerance of
gender inequity is tolerance of injustice. Pay inequities
have plagued higher education far too long. Equal pay for
equivalent work is not a goal; it is a fundamental right. All
of us must work for the creation of a society in which all
women can wear buttons that read $1.00. No fraction can ever
be acceptable when it comes to women's wages as compared to
men's.

We must work to wipe out sexual harassment, and all other
forms of harassment. It is time not merely to put an end to
the abuse and the misuse of some people at the hands of
others. The time is long overdue for respect and equity
between and among all women and men to become the guaranteed
way of life in our nation. This is a moral imperative. It is
also a constitutional right. Nothing less should be
acceptable.

It is time to make America all that America can and
should be. And it is time to seize the opportunity to make
higher education all it can and should be.

If the country and the world are changing, let us help
change them for the better.

If the economy is going global, let us turn that into an
opportunity to improve the lives and the visions, the rights
and the options, of all.

If our students today will determine our nation's future,
let us do all that needs to be done to ensure that they are
ready, in their minds and in their hearts, to make the
American dream the American reality.

I know this is a tall order. It will not be easy. But we
are teachers and higher education employees. Difficult is
what we do best.

You have proven you can create the best system of higher
education in the world. Now, working together, I know you can
bring that system into the 21st century. Working together, I
know you can keep the American system of higher education the
envy of the world.
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II. LUNCHEON SPEAKERS

A. Political Correctness, Academic Freedom, and
Academic Unionism

B. Academic Freedom and Campus Controversies:
Separating Repressive Strategies from
Unpopular Ideas

C. The Impact of Clinton's Health Care Proposal
on Higher Education

D. Health Care Workers and Health Care Reform
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A. POLITICAL CORRECTNESS, ACADEMIC FREEDOM,
AND ACADEMIC UNIONISM

Introductory Comments of Matthew Goldstein,
President, Baruch College, CUNY

Good afternoon, I am Matthew Goldstein, President of
Baruch College, the home of the National Center for the Study
of Collective Bargaining in Higher Education and the
Professions. By now, I am sure many of you are aware that we
are fortunate to have obtained the services of Dr. Frank
Annunziato, the Center's new Director. We expect further that
by the end of this academic year Baruch will have established
a new School of Public Affairs where the center will find a
new home and a broader focus.

Our session deals with Political Correctness, Academic
Freedom and Academic Unionism. Imbedded in this title are
foundational issues guaranteed by the First Amendment to the
Constitution -- free speech and a free press.

Justice Hugo L. Black wrote memorably about that
proposition, and I quote, "First in the catalogue of human
libertiesessential to the life and growth of a government of,
for and by the people are those liberties written into the
First Amendment to our Constitution."

Of late, there have been significant efforts to restrict
First Amendment values, if not legally defined First Amendment
rights; and that effort is happening of all places on our
colleges and university campuses. Student newspapers have
been seized and destroyed on a number of university campuses,
because certain groups found that articles or ads were
repugnant, hateful, or downright lies. Many colleges have
adopted speech codes; some have written codes prohibiting bad
manners. One specifically outlawed inappropriately directed
laughter. When challenged some of these codes have been
judged to be unconstitutional.

Of course, we are all aware that some faculty do not feel
free to have their say and to teach their courses as they see
fit. Some avoid particular subject matters completely, while
compromising with material they themselves question. Others
are painfully aware of incidents that may have contributed to
poor salary reviews, and negative promotional and tenure
decisions. They know well the effects of criticism and
threats (if not censure) by all constituencies on and off
campus.

On the other side of the issue, however, are students who



complain that words, ideas, gestures and positions of the
teacher or other students in class create an environment in
which the equal ability of students to learn is obstructed
and, hence, a violation of their basic civil rights.

To expand upon these most serious issues of the
relationship of PC to academic freedom and First Amendment
values, we are fortunate today to have an experienced and
nationally-recognized professional in issues of faculty
governance, and a scholar in her chosen discipline.

Linda Ray Pratt is President of the American Association
of University Professors, and Professor of English at the
University of Nebraska-Lincoln. Before becoming President of
the AAUP, Linda served as its first vice president. She was
also chair of the AAUP committee which recently published an
extensive report on the status of non-tenure track faculty.
After receiving her Ph.D. from Emory University in 1971, Dr.
Pratt went to the University of Nebraska, rising to full
professor in 1977. In her academic life, Linda's area of
specialization is Victorian and Early Modern Poetry. She has
published extensively in poetry and in women's literature. At
Nebraska, she also is active in the women's studies program,
and in 1988 Linda won a Distinguished Teaching Award.

Ladies and gentlemen, I am proud and honored to turn the
microphone over to this distinguished colleague, Dr. Linda Ray
Pratt.
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B. ACADEMIC FREEDOM AND CAMPUS CONTROVERSIES:
SEPARATING REPRESSIVE STRATEGIES FROM

UNPOPULAR IDEAS

Linda Ray Pratt, President
American Association of University Professors

Lynne Cheney's parting shot at the professoriate upon
leaving her post at the National Endowment for the Humanities
was a pamphlet called "Telling the Truth." It was about how
we didn't. The intellectual life of the academy has always
been under scrutiny and subject to controversy, but Cheney's
attack was part of a series of assaults on the profession that
impugned the ethics of the profession as well as condemned its
presumed political perspective. In charging political
correctness, Cheney was accusing faculty of violating the most
sacred tenant of the academy: academic freedom. Not only
were faculty supposedly making a travesty of academic freedom
by manipulating our teaching for political ends; we were
violating the academic freedom of our students by refusing
them the right to disagree.

Like the authors of books such as Illiberal Education:
The Politics of Race and Sex on Campus, Prof Scam, Killing the
Spirit, or Impostors in the Temple, Cheney was herself
pursuing a political agenda. Politicizing the classroom is
not, however, a function of where one is on the political
spectrum. Real political correctness comes in every
ideological variety, and its practitioners can as readily be
administrators and students -- or government figures -- as
faculty.

But I said "real political correctness," which obviously
implies that I believe there are things that are in-
appropriately labeled that way. Unfortunately, we have not
been careful how we used this term -- it rapidly became too
easy to smear any new ideas or practices one found threatening
with the PC tag -- and the academy has suffered the
consequences of fuzzy definitions and thoughtless if not
craven responses. Yet, nothing in recent years has so
undermined the public's respect for the academy as the PC
controversy. PC on campus has drawn a public picture that
portrays us as out of step with the community's values,
willing to compromise academic freedom for political purposes,
and more interested in indoctrinating than educating. That
picture of the profession in turn serves the interest of those
who seek to cut our budgets, break the tenure system, and
increale our workloads. The PC controversy reactivated
suspicions about intellectuals that had been vague and revived
images of the campus as a hotbed of radical activity that had
flourished during the McCarthy era and the Vietnam War.
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Some of the charges of political correctness have not
been unfounded, though the size and intensity of the public
controversy fed less on real episodes than on a configuration
of socially and intellectually unsettling issues that have
been caught up under that label. Some have argued that
charges of political correctness were little more than
assaults on affirmative action, but I recall very well some of
the instances that convinced me that there was substance to
some of the criticism. One episode involved a job candidate
wile was Jewish. His chances to get the job became
problematical when a few members of the department he was
visiting began to wonder if he had the "correct" views on the
Palestinians. The correctness of his political views
threatened to displace the quality of his academic credentials
for the position. Another sign of PC tactics appeared in our
school paper which ran an ad from "Accuracy in Academia." It
read, "Frosh Beware! Liberal Nebraska Professors Want to
Control your Minds!" It pictured a bearded professor whose
classroom was decorated with posters against nuclear power and
in favor of workers on May 1, a bust of Lenin, and a map of
Europe divided between the Imperialist West and Holy Mother
Russia and her satellite paradises. The professor is saying,
"Hey, A little political bias in the classroom is
unavoidable." Accuracy In Academia promises to alert
concerned students of the "latest atrocities of the Thought
Police," and concludes, "Through our Dead White Males program
(you know, Washington, Lincoln, Jefferson, etc.) we'll pay you
cash for your story leads and articles." Both of these
examples are to my mind legitimately labeled "political
correctness" in that neither of them is concerned about the
intellectual issues or quality of the academic work and both
seek a punitive or intimidating action against someone because
of their views.

Too much of the talk about PC has been accusation and
denial, or politically biased definitions transparently in
service of an agenda. As a result, the controversy has gone
on and on, serving one political camp and then another, and
keeping the academy on the defensive. Some on the left tried
to defuse the label by explaining that it had all started as
a self-deprecating joke among themselves, as if an "in" joke
could hardly mirror a reality. But this is either ignorance
or sophistry. In 1956 when Jessica Mitford published her
little satire called "Lifeitself-Manship, or how to become a
Precisely-Because Man," she perhaps produced the first
glossary of politically correct "current usage." Numerous
examples refer to "the correctness" of a policy or an
"incorrect perspective" (A Fine Old Conflict, 323-333). Her
target was, of course, the Communist Party's habit of
correcting the views of its members and disciplining or even
expelling those who would not accept correction. For an
object lesson in political correctness from the 1950's, we
need only look at the Stalinists on the left, or the
McCarthyites on the right.

Authentic political correctness is about intimidating and
punitive responses designed to shut down or shut up those
whose views are deemed objectionable. As such PC is a
violation of academic freedom and the protections of the first
amendment. It may take the form of outlawing speech through
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restrictive codes, discriminating in hiring, promotion,
tenure, and salary on an invalid basis, harassing speakers in
order to keep them from being heard, reporting professors
whose views are considered unacceptable, reassigning courses
away from professors whose approach to the subject is not the
current fashion, or socially ostracizing colleagues whose
views one disagrees with. And the history of PC incidents
suggest that neither right nor left, faculty, administration,
nor student has any special claim to guilt or innocence,
whether at the University of Texas, Dartmouth, Pennsylvania,
CUNY, Wellesley, Nebraska, or dozens of other places where the
incidents were less widely reported.

Two different configurations have confused our ability to
separate out the abusive tactics of political correctness that
have no place in the academy from other social, intellectual,
demographic, and curricular developments that properly belong
in the academy. One configuration has developed around the
regulations from the Office of Civil Rights and the EEOC that
required campuses to protect female, minority, and disabled
students and employees from an environment that discriminated
against them. On the whole these guidelines have been
powerful tools to benefit protected classes, and the AAUP in
its actions and its policies has supported the purposes of
these regulations. Guidelines addressing a hostile learning
environment have, however, been very problematic for higher
education. Restricting speech runs counter to the tradition
of the university as a place for the free expression of ideas.
Since the "learning environment" often meant the classroom,
the integrity of the classroom and the sanctity of academic
freedom as a protection for the pursuit of knowledge have been
threatened. Those students who found some ideas or speech
offensive could seek punitive action against professors who
expressed them on the basis of a hostile learning environment.

Administrations on many campuses have imposed speech
codes and sexual harassment policies that violated first
amendment protections, academic freedom, and due process.
These codes were often created to meet the requirements of
EEOC or OCR and to insure the institution against charges that
it was not protecting the work environment. Yet, when civil
liberties groups such as the ACLU or academic freedom groups
such as the AAUP took these cases to court, the courts often
ruled against the institutions. Although some administrators
have to take the responsibility for especially invasive
policies, they can legitimately argue to some extent that the
"devil" made them do it. But because the guidelines addressed
only the rights of protected classes, and because they sought
to punish discrimination toward minorities and women, it was
easy for opponents of affirmative action to label them
"politically correct" and to forget that they sought to open
up access, not close it down, and to punish discrimination,
not free expression.

The second configuration that feeds tl PC controversy is
the intellectual and cultural changes that are behind
multiculturalism and new philosophical ideas guiding study of
the arts, humanities, and social sciences. In Telling the
Truth, Cheney associates political correctness with new
philosophies about the nature of truth which she does not



accept. She writes, "An increasingly influential view is that
there is no truth to tell." Her chapter on "Truth and Light"
takes up the work of philosophers, historians, and literary
critics whose theories she finds objectionable. She refers to
the kind of new theories sometimes called post structuralism
or neopragmatism, or clumped together by the unread as
"deconstruction." Without question these theories are
intellectually controversial and have broad implications for
how one constructs the political and cultural world. But they
are also unquestionably within the appropriate range of
professional subject matter for academics. The fact that many
reject these theories or find them threatening to the premises
of the disciplines as they knew them does not mean that such
ideas do not belong in the university and its classrooms, or
that teachers and scholars who work in these areas are
"politically correct" merely on the basis of their interests.

One critic has said that the changes in critical
practices constitute "a kind of paradigm shift in the
humanities" (Judith Frank, Wild Orchids and Trotsky, 129).
Some argue that including noncanonical works in the curriculum
will lead to the "deculturation" of America, and conclude that
those who teach outside the canon must have the political
intention of subverting American values. Hence the easy
charge that such teachers use the classroom for political
purposes. But questions about what constitutes the culture or
cultures of America are equally valid, and they cannot be
raised for discussion if one must accept without question the
supposed "culture that unites, even defines" the real America
(George Will, quoted in Frank, 133). To shut down such
questions or to punish those who answer them differently
would, I believe, be real political correctness, whether
imposed on the professor by other authorities, or imposed on
the students by the professor. The association of political
correctness with such issues as affirmative action,
multiculturalism, race and gender sensitivity, and current
intellectual controversies has muddied the clear distinctions
we need to make between controversial issues and repressive
strategies.

As long as controversial issues and repressive strategies
are linked, we will not be able fairly to adjudicate the cases
or quell the publicity. The ensuing confusion has prevented
us, as an academic community, from mediating these campus
controversies in constructive ways that could defuse the anger
and ameliorate the injury. And it has prevented our setting
a standard by which to identify politically correct strategies
and fully condemn them. The result is a growing sense both of
living at risk in a hostile environment and of being
vulnerable to capricious authorities who are eager to punish
us for creating it.

Last year's PC controversies centered on speech codes,
but after the courts ruled repeatedly that most of them are
unconstitutional, some institutions, such as the University of
Pennsylvania, moved to drop them. Yet, this issue seems
likely to resurface in light of new guidelines published by
the Department of Education. These rules contain several
requirements that appear difficult to implement or adjudicate.
For example, an institution may be found guilty of creating a

16



racially hostile environment through harassing conduct which
is verbal. Institutions are also directed to provide a
nondiscriminatory environment which meets the needs of
students of different ages and background because "an incident
that might not be considered extremely harmful to an older
student might nevertheless be found severe and harmful to a
younger student." Somehow, institutions will be required to
anticipate such circumstances and to judge the difference.
The guidelines observe that "in most cases" harassment will
require more than casual or isolated incidents, but that "in
some cases, a racially hostile environment requiring
appropriate responsive action may result from a single
incident." The question of how one can know when a single
incident meets this criterion will be difficult to answer.
"Racial acts need not be targeted at the complainant, and the
harassment need not be based on the victim or complainant's
race, so long as it is racially motivated (i.c1 it might be
based on the race of a friend or associate of the victim)."
Racial harassment indirectly involving a second party will be
difficult to assess. In determining its response to violations
of the guidelines, the Office for Civil Rights will consider
"any applicable antiharassment polices" the institution has in
place, a consideration that could inspire more unwise and
unconstitutional codes than we have already seen.

Instead of limiting the concept of hostile learning
environment in colleges and universities, these new guidelines
seem to broaden and complicate it. Administrators face new
pressures to follow guidelines that are certain to run into
legal dispute. Codes that allow for enforcement on the basis
of motivation are even more ambiguous than those that tried to
judge specific words or acts. The contradictions between tha
bent of OCR regulations and the decisions in the courts seem
likely to perpetuate the conflict between hostile environment
and the first amendment instead of resolving it.

This year the national AAUP has seen a significant
increase in charges that a hostile environment for learning
was created by things said in class of a sexually offensive
nature. Although sexual harassment charges once primarily
focused on sexual advances directed at one's student, the
recent rash of cases is aimed at language or ideas used in a
classroom that a student interpreted as creating a sexually
demeaning climate. Increasingly targeted are gay professors
and feminist professors who offend straight or traditional
students. One recent episode charged that a gay professor
created an hostile environment for straight men by putting
numerous books on his syllabus by gay writers. Two prominent
feminist scholars have been targets of gay and straight female
students who complained that they were hugged or kissed by
their professor. A number of cases involve ideas or words
used in the classroom. Certain aspects of women's status in
society or minorities in history have been deemed offensive
even to hear discussed, and words such as "vibrator,"
"banana," and "water buffalo" have been interpreted as obscene
or hate speech because of the context which the student
construed. In short, an increasing number of sexual or racial
harassment complaints contain a distinct question of academic
freedom.
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The distinctions between sexually and racially harassing
acts or hate speech and sexual and racial course content or
vocabulary that may create what some feel to be an environment
hostile to their learning are entirely too hazy and
subjective. The AAUP has found no acceptable standard whereby
speech that "interferes with learning" can be adequately
proscribed, yet for any policy to be fair, it must provide a
reasonably clear and administrable standard. We should not be
required to guess at where the zone of forbidden expression
lies in determining what one may say to colleagues and
students in the classroom, or in spontaneous exchanges as part
of academic discourse. Yet, numerous professors have lost
their jobs, or been subject to long, excruciating hearings
before being cleared, on just such guess-work. Furthermore,
such arbitrary and ambiguous complaints threaten to undermine
the argument that some classroom speech could legitimately be
judged as harassing.

The 1940 statement on Principles on Academic Freedom and
Tenure says that "Teachers are entitled to academic freedom in
the classroom in discussing their subject, but they should be
careful not to introduce into their teaching controversial
matter which has no relation to their subject." The
appropriateness of professionally protected speech can only be
judged by other professionals who know what is reasonably
relevant to the field, but many grievance procedures used for
harassment cases lack the kind of peer review components
necessary in academic freedom cases. Unionists, adminis-
trators, affirmative action officers, and faculty must
safeguard academic freedom even as we seek to stop harassment.

Ironically, irresponsible charges of political correct-
ness have allowed the regulations that were created to open
the academy to women and minorities to be used to attack their
place in these institutions, or to threaten the professors who
wish to include their culture as part of the curriculum. The
classroom on many campuses has been chilled by fear of
retaliation for expressing ideas or using language that
someone feels creates an hostile environment. Many untenured
professors have told me that they are withdrawing certain
books and topics from their syllabi for fear of getting into
trouble by teaching them. We have a collective professional
responsibility to speak out against the strategies that are
meant to repress and punish those whose views are unwelcome,
whether it involves student activists who destroy the
newspaper because it contains racially troubling stories, or
public officials who encourage students to report professors
whose views seem too liberal, or federal guidelines that
misunderstand the dynamics of the classroom.

We must demonstrate to ourselves and our public that
politically correct tactics are intolerable affronts to the
fundamental nature of the academy as a place for the free
expression of ideas, but we must also make it clear that
programs and plans that pursue affirmative action, a
multicultural curriculum, new philosophies and theories, and
a welcoming environment for all are not in themselves
"politically correct."
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C. THE IMPACT OF CLINTON'S HEALTH CARE PROPOSAL
ON HIGHER EDUCATION

VirginiaAnn G. Shadwick, President
National Council for Higher Education, NEA

This paper is not intended as a detailed analysis of the
various health care plans now before Congress, but rather an
overview of what their impact might be on higher education
given any form of national health care. Certainly, it is
possible to generalize on the likelihood of a number of
outcomes, regardless of the final configuration. First, the
final program will be a compromise composed of elements from
the many plans now under review, or even a different proposal
not yet developed. Second, while higher education may pay
more initially, it will not necessarily be as much as will be
reauired to maintain the current level of coverage in the
longterm, given the trend for dramatic increases in costs for
health care coverage. If ncthing is done, we can assume that
the trend of recent years in bargaining to control health care
costs will escalate. Finraly, it must be recognized that any
change will have an impact, because the higher education
community, especially on unionized campuses, is among the
elite in this country when it comes to health care. A
National Education Association survey of its membership
conducted in 1993 indicated that 99.8 percent of higher
education faculty members had health care insurance available,
as compared to 98.2 percent of the education support
personnel; 93.6 percent of the faculty and 81.1 percent of
support personnel actually participated in the offered plans.

To provide a brief background to the current discussion,
it is estimated that somewhere between 39 and 50 million
Americans are uninsured and about half of the population has
less coverage than the Clinton plans offer. Of those
Americans without health insurance 80 percent are employed!
In 1990, the US spent $2,566 per citizen on health care as
compared to $1,770 in Canada and $972 in the United Kingdom.
This cost figure was estimated to rise to $3,380 in 1993. In

the public sector, higher education budgets are being
dramatically impacted as currently Medicaid is the fastest
growing part of most state budgets. Indeed, in 1992, states
generally spent more on Medicaid than higher education. In

addition, the increasing cost of providing care for the
uninsured is driving higher education benefit budgets up at an
alarming rate.
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Two recent issues of CUPA News (March 14, 1994 and March
28, 1994) summarized a survey conducted by the College and
University Personnel Association and the Washington Higher
Education Secretariat Health Care Reform Task Force. The
survey covered 522 institutions in all states, except Nevada,
but included the District of Columbia and Puerto Rico, and
asked questions relating current coverage to proposals in the
Clinton plan. With respect to the employer mandate
requirement, most of the responding institutions indicated
they subsidize at least 80 percent of the premium for single
coverage and about one-third for family coverage for faculty
and staff.

While current coverage is generally better than the
Clinton standard benefits package, 63 percent indicated they
would not he likely to reduce current benefits to conform with
the national package. With respect to the Clinton proposal
that a 7.9 percent payroll tax be imposed, 39 percent of the
private and 43 percent of the public four-year/graduate
institutions and 53 percent of the public two-year
institutions indicated they currently spent 8 percent or more
on health care coverage.

The Clinton language on full-time employees does have a
significant impact on higher education. The definition states
an employee "shall be considered to be employed on a
continuing basis, that, taking into account the structure or
nature of the employment in the industry, represents full-time
employment." Under this definition, one-fourth of the current
part-time faculty and staff would be considered full-time.
The CUPA survey indicated 62 percent of the part-time faculty
and 52 percent of the part-time staff had no c.nverage and 49
percent of the responding institutions indicated they provided
no medical coverage for their part-time employees.

Currently. the Clinton proposal does not penalize
programs which are better than that in the standard proposed
package. Specifically, language has been added to specify
that any dollars spent by an employer picking up the
deductibles, co-pays, or co-insurance for either the average-
price plan or a more expensive plan will not count as taxable
income to the employee. However, in the long run, higher
education employees must recognize the coming reality that
from the federal perspective there is an enormous potential
revenue source from taxing fringe benefits: holding off this
taxation may be quite temporary.

Students would clearly gain under the Clinton proposal,
since they are guaranteed coverage under their parents' plan
until the age of 24 and then they would be covered like any
other citizen. Currently, 50 percent of those who are 18 to
24 lack coverage. There is a concern that those students now
covered by campus plans will have to pay more and at the same
time lose the specialized care they now receive on campus.
However, the other side is that they would keep medical
coverage upon graduation which is not currently the case.

Higher education retirees also remain among the elite
with respect to health care coverage in this country.
Currently, public colleges and universities, according to

3') 20



CUPA, are likely to offer some form of subsidized retirees
medical coverage for both pre- and post-65 age groups. Under
the Clinton plan the option to fund retiree health care
benefits through a retirement system is eliminated; and by
1998 a three-year levy of 50 percent of "early retiree health
care costs" would be assessed against employers who currently
provide such coverage.

A major change for the majority of colleges and
universities will be the loss of control over any facet of
their health care benefit plans. They will pay a percentage
of payroll for guaranteed coverage, but will have no say in
what the coverage is or how it is administered. From the
employee side of the table where such programs are bargained,
health care will be all but removed from the scope of
bargaining. There remains in the Clinton plan a single one-
time exception for private colleges and universities with
5,000 or more full-time employees to form a separate corporate
alliance under the alliance proposal.

Public sector colleges and universities will be forced
into regional alliances established by federal or state
governments. This has a major impact for states like Michigan
with its health care trust, MESA, and California's Public
Employees Retirement System (Ca1PERS). Ironically, Ca1PERS
has been highlighted by the Clinton administration as an
example of a "well managed alliance," but under the Clinton
proposal it would be out-of-business with respect to health
care. The bottom line in both the public and private sector,
with the single private sector exception cited above, is that
colleges and universities which now directly purchase health
care or participate in selected trusts or alliances, will no
longer be able to do so or to negotiate what they do.

Finally, there is an unknown aspect to the Clinton plan
raised in the March 30th Chronicle of Higher Education. With
the increasing pressure of the federal deficit, a major impact
of the Clinton health care proposal would be a cut in research
dollars for bio-medical and psychological research.
Currently, there is no clear language in the plan to support
such a fear, but neither is such research guaranteed at
current levels. As with so many questions with respect to the.
proposal, the end result remains an unknown.

In conclusion, we must acknowledge that health care will
change and the new system cannot but have an impact on health
care coverage as now offered by our colleges and universities.
Our various affiliates and other higher education groups are
all actively lobbying Congress with respect to their
organizational position on the issue. For example, the
National Education Association is actively supporting
universal coverage, comprehensive benefits, meaningful cost
controls, quality assurance mechanisms, fair and equitable
financing, the ability of states to implement a single-payer
plan (preferred by the NEA), preservation of tax-free status
of employer-provided health benefits, and protections for
Medicare recipients. In the end, one question remains for all
of us, particularly when the first-hand analysis could suggest
that the higher education community stands to lose under any
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move to national health care: Can we really afford not to
move in the direction of major health care reform?
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D. HEALTH CARE WORKERS AND HEALTH CARE REFORM

Dennis Rivera, President
1199, National Health and Human Service

Employees Union

The health care reform debate now before Congress
presents health care workers with the biggest challenge we
have ever faced. That challenge brings with it the
opportunity to realize basic health care principles America
desperately needs, principles like universal, comprehensive,
affordable, quality health care coverage with cost controls,
employee protections, mandatory employer contributions, and
state options for a single payer system.

But on the other hand, there is a real danger that change
will instead unleash forces in the industry that would
jeopardize quality health care and shatter gains made in
recent years by health care workers and their families.

The best guess is t*'7'..t some kind of legislation will be
adopted by next November. Our 120,000-member, New York-based
union entered this debate favoring a single payer system of
the sort introduced in the Senate by Senator Paul Wellstone
and in the House of Representatives by Jim McDermott and John
Conyers. So did most of the nation's health care unions and
most of New York's Congressional delegation.

We wanted a system like the one in Canada, where the
public is infinitely happier with their health care delivery
than we are with ours, where everyone is covered as opposed to

our 40-million people without health insurance, and where
health care amounts to only about 8 percent of Canada's gross
national product compared to 15 percent of ours.

But that is not to be, at least not this time around.
Congress will not pass the Wellstone bill. As a matter of
fact, it will not pass a recognizable form of any of the bills

now before it. What is going to happen for the next several
months is a cut-and-paste process in which a compromise
measure will be pieced together from parts of the President's
proposal and parts of its competitors.

With this in mind, we are avoiding the shifting sands of
specific legislation. Instead, we are standing on the solid
rock of basic principles. On March 7, leaders of unions
representing several hundred thousand health care workers in

10 states and the District of Columbia met in Washington and
formed America's Health Care Workers' Coalition. Our purpose
was to adopt a set of basic health care reform principles and
to devise an action strategy to try to attain them.
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Let me review the eight principles we adopted, principles
that we feel are vital for any true reform of our health care
system:

1. Universal Coverage. Any reform must involve
guaranteed, affordable health care for every American, not
just accessible to those able to buy it. Also, timing cannot
be open-ended. Universal coverage must be achieved by a
specified date.

2. Employer Mandate. All employers must contribute
their fair share. Under many union contracts, employers now
pay all the cost of employees' health care. Employers also
pay all or part of the costs for many non-union health care
plans. But employer-paid insurance is now voluntary, with
quality of benefits and coverage often dependent on employees'
unionized strength. Reform must mean that employers have to
pay at least 80 percent of health care costs. Of course,
unions must retain the ability to collectively bargain for
employers to pay the entire costs of health care. Our members
have that now and they intend to settle for nothing less in
the future.

3. Comprehensive Benefits. Any health reform benefit
package must ensure a full range of medically necessary health
services, including prescription drugs, preventive care,
mental health, and at least a start on long term care.
Proposals that would tax workers' health care benefits or
limit the deductibility of health care expenditures by
employers are unacceptable.

4. Affordable for All. Health care must be affordable
for everyone, including early retirees, the unemployed, and
low income workers.

5. Real Cost Controls. Competition cannot control
health care costs. With hospital d^wnsizing and health care
employers developing monopoly-like HMO-based health care
networks, we need real, enforceable cost controls, like
premium limits and fee schedules. Otherwise, the crisis of
rising costs will continue.

6. Quality of Care. Consumers, not employers, must be
able to choose their own doctors and plans. A two-tier system
providing lower quality care for the poor and sick is
unacceptable. Our members plan extensive lobbying activity
here in Washington, a major publicity campaign, and a mass
rally June 8 at our nation's capitol. One theme we plan to
stress in talking to our representatives is to ask them to
pledge not to vote for any system that would give members of
Congress and their families better health care than the new
system would give us. Quality patient care also depends on
proper staffing, job security, and an enhanced role for front-
line health tare workers.

7. Single Payer Option. In New York State, most
legislators, unions and hospital employer organizations favor
creating a single payer health care system financed by tax
dollars. The single payer option is the most comprehensive,
universal, and cost effective health care reform. New York
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and many other states are considered strong possibilities to
choose a single payer system after Congress acts. But that
can only happen if Washington's health care reform gives
states that option. National health reform should set a
floor, not a ceiling, on what states can do.

9. Worker Protections. To prevent massive unemployment
and economic chaos caused by health care restructuring and
reform, more attention must be paid to retraining efforts and
to protection of collective bargaining rights.

I would like to spend a little time on this, because it
is important. Our country has 10 million health care workers.
Right now, today, before any health care reform is passed,
these 10 million workers are experiencing enormous changes in
their industry. Our nation's health care system is being
restructured in a process that is shaking it to its very core.
Restructuring includes hospital downsizing, hospital mergers
and networking, shifting of care from hospital-based to
clinic-based facilities, development of off-site satellite
facilities, combining of jobs and cross-training, and
management pressure to replace full-time workers with part-
timers. These are some of the sources of layoffs and job
insecurity felt by many members of our union and health care
workers throughout the country.

This process is spurred by cost-cutting and new
technology, and it includes decentralized delivery systems
that emphasize primary, ambulatory and preventive care. At
the same time, we are seeing massive corporate networking of
health care institutions.

Restructuring is taking place side-by-side with health
care reform, sometimes spurring on reform, sometimes being
spurred on by it. You can be sure that reform, when it is
adopted, will accelerate trends already well-established.

At the center of the process are the jobs of 3.6 million
people who work in our nation's hospitals and more than six
million others who work elsewhere in the health care field.
Some of the trends that affect them include:

A. Hospital Downsizivq. New technology, increasing
medical costs, increasing cost surveillance by insurance
companies, and the growth of managed care and health
maintenance organizations (HMOs) are all driving hospital
occupancy rates and lengths of stay down. A recent American
Hospital Association (AHA) national survey found 27 percent of
hospital managers planning workforce reductions. At hospitals
with 500 or more beds, the survey found 51 percent plan
layoffs. The top three targets are service staff, middle
managers and registered nurses. Special targets include
"hotel-like functions" such as dietary, housekeeping and other
service and maintenance jobs done by many of our union's
members. Recent government estimates say hospitals will have
one-third fewer service workers in the year 2000 than they had
in 1980. New treatments and technology mean many procedures
now done in hospitals can be done in doctors' offices and
clinics. Nationally, 60 percent of all surgeries are now done
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outside of hospitals. By the year 2000, an estimated 80
percent will be.

The average length of hospital stays have fallen from
five days to under four since 1985. Occupancy rates have been
falling since 1981. An AHA estimate shows one-third of the
nation's 925,000 hospital beds are empty on a typical night.
New York occupancy rates are now about 80 percent. Some
80,000 beds will be eliminated nationally by the year 2000,
say experts.

Declining hospital jobs do not necessarily mean fewer
health care workers, however. Early government estimates say
restructuring and reform may bring a net increase in health
care jobs. Though some critics dispute this, one thing is
certain: our industry is undergoing a massive shift in where
jobs are. Many new jobs will be in clinics, doctors offices
and health maintenance organizations (HMOs), and skilled jobs
have a better survival chance than unskilled.

B. Networking. Structural imbalances
delivery system are also prompting change.
country's explosive health care spending
hospitals, at the expense of preventive care.
hospitals now are the most expensive component
care system.

in our health
Most of the

has gone to
As a result,
of the health

What will the newly restructured system look like? In

their bid to cut costs, streamline care-giving and eliminate

waste and duplication of services, hospital managers are
beginning to organize integrated care networks. These
networks include hospitals, but care is increasingly centered

in outpatient clinics, doctors' offices and HMOs. Big
hospitals are joining forces and buy up or affiliate with

smaller institutions, including clinics and nursing homes.

Hospitals across the country are merging at record
levels: the Justice Department recorded 56 filings for
hospital mergers in fiscal year 1992, more than double the

previous year. But studies are showing a down side to
hospital downsizing and merger mania. A recent Hospital
Research and gducation Trust study says mergers often mean
reduced acute care services. And the Amherst, N.Y.-based E.
C. Murphy Ltd., in a 281-hospital study, found hospitals with
across-the-board staff reductions of 7.75 percent or more, are
400 percent more likely to see increased patient illness and

mortality rates.

C. A Market-Driven System. In this year's state of the
union address, President Clinton said his reform program would
work "by using the market to bring down costs and achieve
lasting health security." That would spell an end to a
complex system of controls and supports evolved mainly on the

state level. Will deregulation and a market-driven system
bring down costs? That remains to be seen. During the 1980s,

the air transportation, telephone, trucking, auto and steel
industries were deregulated. Thousands lost jobs, unions were
weakened, and workers were forced to give back billions of

dollars in wage and benefit concessions while consumer prices

continued rising. While the positive effects of health care
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deregulation are doubtful, it is a sure thing that unregulated
competition will do away with important state programs that
have served the health care industry well. Some of these
include reimbursement mechanisms that reward inner city
hospitals which care for a disproportionately high percentage
of non-paying patients, many of whom are undocumented
immigrants.

D. New Job Definitions. A national trend that is well-
advanced could completely eliminate hospital job
classifications as we know them. This trend is associated
with new technology, but is primarily about cutting labor
costs. Following patterns already established in other
industries, hospital managers are pushing to eliminate some
job categories, combine jobs, cross-train workers, and
supplement fewer full-time workers with more part-time,
temporary and contract workers.

Management usually speaks of flexibility and efficiency
when it presents these changes. But opponents warn that
changing who does what, if done the wrong way, could reduce
professional standards, pit different categories of hospital
workers against one another, and produce stressful and
dangerous speed-up.

These trends are happening whether we like them or not.
They present dangers and opportunities. Health care workers
need to have a voice in this reorganization of work, so we can
help shape a system that is good for .both patients and

aworkers. We are all for efficiency, but our goal is that any
changes improve patient care, do not create untenable working
conditions, and provide fair compensation for new duties.

One illustration of the hospital industry's commitment
to changing job descriptions is the New York Department of
Health's (DOH) Hospital Workforce Demonstration Program. DOH
demonstration projects in 27 hospitals around the state waive
existing regulations and experiment with new job categories in
nursing, physical therapy, respiratory therapy, labs and
radiology.

Conflicts arise here and around the country when nurses
aides are asked to do simple x-rays; when lab techs are asked
to work in chemistry, hematology, bacteriology and blood bank;
when radiology techs are asked to do special procedures like
CAT scans and MRI; or when all-purpose service workers are
assigned dietary, housekeeping and nursing functions.

At one Brooklyn hospital, we are negotiating with
management over a proposed patient care tech category that
would take pieces of job responsibility from nine existing
1199 job classifications.

Experimentation around the country includes a West Coast
hospital that is almost completely automated, with the
elimination of most service workers.

One "care pair" model tried in a Florida hospital reduces
the number of hospital workers a patient has contact with, for
almost all functions, to two - an RN and a technician. At
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bedside, the "care pair" - aided by computers and other high-
tech innovations - do paperwork, cooking and technical
functions usually reserved for other proiessiufials. The
result: a 25 percent reduction in staff.

We are all for economy, but we do not want economy made
by sacrificing care. We do not want economy mady by tossing
hundreds of thousands of hospital workers onto unemployment
lines that are already too long. With that in mind, our
health care workers' coalition proposes the following as our
eighth principle for health care reform:

Faced with massive layoffs, we need sub-
stantial government funds for training
higher-skilled health care workers.

We need funds to train displaced workers for
other community service jobs, like child care
services, counseling and community food
programs.

Workers affected by mergers or consolidations
must be able to stay at their present jobs or
be put in a priority pool for rehiring into
newly-vacant jobs in the same geographical
area. Also needed are special financial
assistance for displaced workers, including
supplemental unemploy-ment benefits, and a
job bank listing available area health care
jobs.

Benefits must become portable, so workers do
not lose pension, vacation or other seniority
related benefits and rights when employers
merge or consolidate.

Health care employers must be required to
give 90 days notice of any anticipated lay-
off, with penalties for failing to give such
notice.

How will changes affect our collective bargaining
agreements? What about the right to organize? 1199's
proposals for worker protection include:

We need legislation requiring employers to
accommodate the creation of Employer. Partici-
pation Committees to discuss quality care
issues.

We need a strict ban on the use of federal
funds to oppose, delay or interfere with
organizing, and a ban on striker replace-
ments.

Prompt union recognition and collective
bargaining, if 60 percent of employees sign
cards showing they want a union, must become
the law of the land.
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Legislation must require prompt union
elections in health care facilities, once
appropriate petitions are filed.

Laws must provide that new employers
resulting from mergers, acquisitions, or
consolidations retain current employees and
recognize any existing union representing the
majority of workers in the new work-place.
Union contracts must be honored until their
normal expiration dates, at which time
bargaining for a new contract will take
place.

In recent months, I have traveled to dozens of our
hospitals and nursing homes to talk with members of our union
about health care reform. One day last month, I visited a
major hospoital in Bedford-Stuyvesant section of Brooklyn. I

wanted to discuss reform's impact on the restructuring now
going on in our industry. But the workers I was meeting with
were facing layoffs right then, at that moment. They told me
they did not want to hear about health care reform. They
wanted to hear about how we were going to fight layoffs. They
were facing an immediate crisis brought on by the application
of harsh market principles that place profits before the needs
of human beings.

President Clinton says he wants the market to regulate
the health care industry and to control costs.

But we know that putting unregulated, competitive market
economics before the welfare of patients will never bring
fairness to the system. It will not bring down costs.
Instead, the human cost of such an approach -- in jobs lost,
communities devastated -- could cancel many of the benefits
sought by any reform proposal.

In closing, I would like to stress three points:

First, as health care workers the members of our union
are all too aware of the terrible shortcomings of our current
health care delivery system. They chose this industry,
because they wanted to help people, and it hurts them to work
in a system riddled with inequity and inflation. As much as
anyone in this country, they want true reform that makes
quality, comprehensive health care accessible to all.

Second, most of oui. members are minority group members
and women. Many are heads of families. As a result of
restructuring already underway in the health care industry,
they live in constant fear of losing jobs they simply cannot
afford to lose.

And finally, in the give and take going on inside the
beltway over the final form of reform, our leaders have got to
listen to the country's 10 million health care workers. We
are arguing that legislators look beyond the accountants'
bottom line. We are arguing for reform that orotects quality
patient care and also protects the dedicated people who give
that care.



In the months to come, we will be making that argument
loud and clear. We will make it in the media, in
Congressional offices, and in the streets. I invite you to
join us.
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LEADERSHIP IN HARD TIMES

,

A. THE FISCAL AND POLITICAL STRESSES PLAGUING
HIGHER EDUCATION TODAY

Sean A. Fanelli, President
Nassau Community College

Henry Adams once observed that "practical politics is the
art of ignoring facts."

Conversely, in academe, we are driven by the search for
absolute truths.

This conflict between our academic mission and practical
politics forms the basis for the fiscal and political stresses
that plague much of public higher education today.

This conflict between town and gown is not unique to New
York or even to public higher education, or even to community
colleges such as Nassau, but our experience is a textbook
example of a very stressful situation. A situation, I might
add, that is further complicated by a two-level budget time-
table beyond our control, beyond our ability to even affect
and sometimes, I think, beyond anybody's ability to under-
stand.

All of my remarks might well apply to the City University
of New York, as well, but I will limit my presentation to my
own personal experiences with the State University of New
York.

SUNY, as many of you know, is divided into two fiscally
distinct, but academically inter-related groups. The 37 State
Operated SUN? campuses all look to a single principal
governmental funding source: The State of New York. The
community colleges look to two, the State and the local
sponsor.

If the State Legislature meets its own deadlines, SUNY's
four University Centers, four Health Science Centers, thirteen
four-year University Colleges, four Specialized Colleges, six
Statutory Colleges, and six two-year Colleges of Technology/
Agriculture have their budget and their tuition rate in place
on or about the iirst of April.

On the other hand, the thirty SUNY community colleges
must also seek a major portion of funding from a local
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sponsor. In our case, as in most SUNY community colleges,
this is the local county government.

The second phase of our annual funding battle only begins
after the State Legislature settles on how much State aid they
will provide. This situation is complicated in New York State
by the traditional battle between the interests of New York
City and non-City interests.

As you know, there are three major players in Albany: The
Democratic Governor, the Speaker of the Democratically
controlled State Assembly, and the Majority Leader of the
Republican controlled State Senate.

Although the names and the faces sometimes change, this
situation has been basically unchanged during my entire 12-
year tenure as President of Nassau Community College.

Our current Governor has never adequately provided for
SUNY community colleges in the Executive Budget he submits to
the Legislature each January. He has stated that he feels
community colleges fall under the Aid to Localities Program,
and as such fall within the purview of the Legislature. As a
result, we seldom have any idea of how much State money we
will receive until the State Budget is finally approved after
last minute maneuvering and compromising between these three
factions. I can tell you this, it is never what we need and
never what the people of New York were promised when community
colleges were established.

To help you better understand what I mean, it is
necessary to look at a little history.

I am indebted to Dr. Freda Margens, the retired Dean of
Planning and Information Services at Dutchess Community
College for her research and her cogent paper en "The
Historical Development of the Community Colleges of the State
University of New York."

You may be surprised to learn that clew York was last
among all the states to establish a statewide community
college system. When the enabling legislation passed in 1948,
it was the result of a political compromise between those who
wanted the two-year colleges to be state institutions, built
and maintained with state funds, and responding to state
authority and those who wanted them funded like secondary
schoo]e with local levies supplemented by state aid.

The law that emerged provided that capital costs should
be shared equally by the State and the localities and that
operating costs should be financed one-third by student fees,
one-third by local contributions and one-third by state aid.
As you shall see in a few minutes, this three legged stool,
once so carefully balanced, has become lopsided.

Once this law was passed, community colleges began a
rapid period of growth in New York.

The first opened in Orange County in 1950 helped along by
the gift of a $3 million estate to serve as the campus. By
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1960, 18 community colleges were in existence, including one
in Nassau. Statewide enrollment approached 12,000. Seven
years later, that number increased seven fold to nearly
80,000.

By the 1970s, the number of full- and part-time students
enrolled in SUNY community colleges passed the 100,000 mark.

This rapid growth created a series of problems related to
accessibility for all students, the quality of programs and
the need for increased fiscal support in an era of rising
costs.

The legislature adopted the Full Opportunity Program of
1970 to guarantee an appropriate program for all current high
school graduates and veterans in the sponsorship area, thereby
expanding the mission of the community colleges to include "at
risk students," students for whom counseling and remedial work
would be needed. The incentive to provide this more expensive
full opportuhity, was increased operating aid from the Ftate,
from the old 33 and a 1/3 to up to 40 percent.

Throughout the 70s and 80s and into the 90s, community
colleges continued to grow. Today, there are 30 SUNY
community colleges serving some 200,000 full and part-time
credit students and thousands more who attend not-for-credit
continuing education classes. This number of undergraduates
enrolled in community colleges has recently outstripped the
number of undergraduates attending State Operated Campuses.
Community colleges now account for 51 percent of all SUNY
undergraduates. We have become the most important component
of the State University system to the greatest number of
undergraduate students.

As we have become a more important component of the total
higher education picture in New York State, how have community
colleges fared fiscally? Far poorer than the promise. Up to
40 percent was promised to those community college offering
full-opportunity; an incentive that all SUNY community
colleges eventually grasped. The reality has been something
else. One reason for this is the language of the enabling
legislation. It stated that participating colleges would
receive either 2/5ths of net allowable operating costs or a
per capita formula -- whichever was the lesser of the two.

Guess what? Today at Nassau, providing remedial English,
reading and math is one of our most costly programs, as I'm
sure it is at other community colleges. Does our state did
approach 40 percent. No, it doesn't even reach the originally
promised one-third.

Let us look at the last eight years. We did the best in
1988, when just over 30 percent of our then 75.5 million
dollar budget came form the State. In every other year, it
has been less than 30 percent falling to a low of just over 27
percent in the current fiscal year.

As you can imagine, as the State's share dropped, the
other partners were forced to pick up the slack. But that's
only partially true. The local sponsor share did reach a high
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of 36 percent in 1989, but by 1991 it had dropped to under 28
percent. In fact, between 1990 and 91 the total Nassau County
share dropped by more that 3-million dollars, and has not
increased since.

As a result, the remaining partner -- the students --
have born the brunt of added costs. Student tuition, which
stood at $1,330 dollars annually in 1987 has risen to $1,850
today. That's an increase of nearly 40 percent.

Some SONY community colleges have been forced to raise
tuition as high as $2,100. The people's college, indeed! At
this rate, we will soon be priced out of the ability of many
people to pay, especially those who are working, raising a
family, and trying to improve their future prospects by
putting themselves through college.

What should community college tuition be? Californians
who move to New York are astounded by our tuition. In
California, community college tuition is a nominal $50 a year.
From the point of view of providing an education to everyone
who is motivated, that makes sense. A better educated
community attracts the high tech business every locality is
seeking.

But, I digress from outlining our stressful budget
process. Before I can describe the County role in our revenue
picture, I must tell you that Nassau Community College has
always enjoyed excellent support from elected officials at the
County and State level. For this we are grateful. That does
not mean, however, that the system could not stand a rational
overhaul.

To fully understand the difficulty we have in preparing
the revenue side of the budget, let me give a quick glimpse at
the expenditure side.

Our process begins in January and February when we
finalize our preliminary spending estimates. There is not a
lot of room to maneuver. Like all higher education
enterprises, we are labor intensive. Salaries and fringe
benefits -- almost all of which are contractually mandated --
comprise 85 percent of our total outlay.

Sponsor services account for nearly 6 percent more. The
bulk of that is the mandated cost of heat and electricity from
the county-operated power plant.

Thus, we are left with less that 10 percent to pay for
all of our equipment, from test tubes to our main frame
computer; for all our supplies, from paper goods and
laboratory chemicals to textbooks, for more than 22 thousand
students. From this less than 10 percent, we must also
purchase supplies to maintain our 225 acre campus, grass seed,
fertilizer and so forth, and to hire outside contractual
services from computer maintenance and copying machines to
knife sharpening and medical services. Within such a budget
there is almost no room to maneuver. You cannot teach
students without teachers, so we cannot make major personnel
cuts without turning away students.
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When State Operated campuseS prepare their annual
budgets, they estimate the number of students for the next
year. Their tuition revenue and state support is based on
that number. When they reach that number, they turn away
students.

It is not the same at the community colleges. Most of
our revenue iA student driven. If we turn away students, we
not only loose tuition income, but we lose state aid as well,
since it is based on the number of full-time students in our
classrooms.

In fact, in recent years we have been more successful
than our wildest dreams. In a shrinking marketplace, our
outstanding academic reputation has consistently propelled us
beyond our most optimistic enrollment estimates. As a result,
we have generated surplus income that has helped us stabilize
local property tax rates and keep tuition costs down.

So, while the money to pay for faculty is a major budget
expense, the students attracted by that faculty is a major
revenue source. If we cut one, we adversely affect the other.

Compounding our problem, and this should be of special
interest to you, is the fact that we as educational
administrators have very little impact on the fiscal side of
the collective bargaining process.

We have no input into the negotiations with our civil
servants, who comprise nearly 40 percent of our workforce and
only advisory impact on faculty salary negotiations.

All final decisions on money are in the hands of the
County's elected officials and their appointed negotiators,
and most recently they left us to reap what they had sown.

When the Governor, to his credit, negotiated a salary
increase for the faculty at State Operated campuses, he put
the money to pay for it into his budget. Not so in Nassau,
when the County negotiated a raise for our teachers, they
failed to increase their contribution by one penny. With that
in mind, let us pick up the story of how our budget comes into
existence.

As I said, in the best of all possible worlds, the State
Legislature agrees to a budget in early April. Then we at
Nassau and the other SUNY community colleges, know a key
ingredient of the revenue side. Once we know how much the
State will fund, we are able to calculate how much we will
need fro; the local property taxpayers and how much from
students in increased tuition. What we do not get from one,
we must get from the other. The only other alternative is to
cut expenditures, but, as I have already demonstrated, we have
very little room to cut.

With no input into salary negotiations, the only way to
significantly reduce personal costs might be to cut programs.
If we cut programs to cut teaching staff, we also cut revenue.
Then, to make matters worse and add to our stress, in the same
year the sponsor negotiated a major salary increase for
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faculty, they reduced take home pay to my administrative team,
and took our entire surplus to prevent an increase in the
local contribution.

At this point, I can hear the words of The Old
Philosopher in my head, "Is that what's troubling you?"

As a matter of fact, there is more. We cannot even turn
down the thermostats in most of our buildings or reduce air
conditioning in warm weather because the flow of hot and cold
water that heats and cools our new campus is controlled by the
sponsor-operated utility plant, and the cost figure is set in
advanc%:: by the sponsor.

What can we do to save? Maintain a little less, do not
replace worn-out outdated equipment, hire a little slower,
consolidate classes up to the limited capacity of our
classrooms, and pray for a more rational funding system.

And if this were not stressful enough, the local
political situation on a closely divided Board of Supervisors
insures that the final adoption of our budget does not occur
until late August, the very end of our fiscal year.

As a result, we do not know from year to year how much
money we will have to serve the third largest student body in
New York State until a few days before we actually open the
doors for the new Fall semester.

Sometimes we do not even know what the final tuition
figure will be until AFTER we have sent out tuition bills.
Last year, the County reduced the tuition increase approved by
College trustees long after we sent out tuition bills. As a
result, we were forced to make 6,319 refunds ranging from 50
cents to 50 dollars.

These circumstances bring to mind the scenes from Alice
in Wonderland. Not only Alice's head screeching, "curiouser
and curiouser," but the Queen of Hearts' demand for "Sentence
first -- verdict afterward."

And there you have it, a textbook example of the fiscal
and political stresses plaguing just one phase of higher
education today.

I an afraid that former Canadian Prime Minister Pierre
Elliot Trudeau was only dreaming when he said, "In academic
life you seek absolute truths; in politics you seek to
accommodate truth to the facts around you."

In reality, we in public academe must also accommodate
truth to the political facts that surround us.
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LEADERSHIP IN HARD TIMES

R. PARTNERSHIPS IN UNCERTAIN TIMES:
THE CALIFORNIA STATE UNIVERSITY AND
THE CALIFORNIA FACULTY ASSOCIATION

VirginiaAnn G. Shadwick, President
National Council for Higher Education, NEA

The California State University (CSU) is a system
comprised of 21 institutions extending from the Oregon border
in the north to the Mexican border in the south; in the fall
of 1995 a 22nd institution, the California State University,
Monterey Bay, is scheduled to open on the site of a former
army base, Fort Ord. The systems enrolls 247,000 full-time
equivalent students and employs 17,500 full-time and part-time
faculty members including coaches, librarians, and counselors.
The California Faculty Association (CFA) has been the
bargaining agent for this unit since 1983 and is affiliated
with the American Association of University Professors (AAUP),
the California State Employees Association (CSEA), the
California Teachers Association (CTA), the National Education
Association (NEA), and the Service Employees International
Union, AFL-CIO (SEIU). The master contract has been
negotiated and re-negotiated several times and the bargaining
relationship has been typical of that found in early years of
bargaining: rocky at best and often quite negative.

Two fundamental realities should be underscored which
affect all aspects of the bargaining relationship as it has
emerged over the years, and clearly underlie any possible
future changes. First, the CFA has not and probably never
will be able to motet a strike. The complexity and diversity
within the unit compounded by the geographical realities make
the option of a slrike a virtual impossibility. Therefore,
the CFA recognized early on that given the nature of public
sector bargaining in California, and the unlikelihood of
mounting an effective strike, the union must rely on its
political influence to impact the bargaining process. Second,
in the decade since it became the bargaining agent, the CFA
has developed a powerful lobbying effort at the state capitol
in Sacramento and has its own PAC fund which, when combined
with the PACs of its affiliates, creates a powerful presence
in California politics. Indeed, it is widely recognized that
the CFA generally has more influence, independent of its
affiliates CTA and SEIU, in the state legislature than have
the Chancellor and his staff. While the CFA is not in a
position to necessarily get what it wants, the union has a
virtual veto over anything the Chancellor may want.
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The 1980s, when collective bargaining became a reality
for the CSU, may not have been ideal economically, but now
look very much like the golden years. Campuses expanded,
enrollment grew, and the faculty received regular cost-of-
living raises, as well as step increases on the salary
schedule. In 1990, the bottom fell out for California as the
state's economy collapsed and tax revenues fell. The lack of
adequate reserves meant the state's budget had to be cut, with
a devastating impact upon higher education. Student fees (in
reality tuition) have risen dramatically in a state that once
promised access to affordable higher education to any citizen
that could benefit from such an education. In the CSU, 5,000
temporary faculty have been let go, course offerings have been
dramatically reduced, and at CSU, Chico one tenured faculty
member was laid off due to "program discontinuance."

At San Diego State University, the President sent layoff
notices to 150 tenured and tenure-track faculty, many with 25
years or more of service. He proposed to discontinue, or
dramatically reduce, the departments of German, Russian,
Sociology, Antnropology, and Chemistry. Those remaining in
the Chemistry Department, for example, would have been all
white males over the age of 60, with more than 25 years of
service. This action represented the most serious single
threat to the CFA since its certification in 1983. However,
a concerted action program, on numerous fronts simultaneously,
managed to reverse the decision. The CFA mounted a major
public relations campaign in the state legislature, focussed
unon why San Diego State was the only campus responding to the
fiscal crisis so dramatically. The chapter mobilized the
faculty quite effectively in the middle of the summer recess
and CFA's national affiliates, the AAUP and the NEA, came with
staff, monetary support, budget analysis, and an AAUP review
for potential censorship. One interesting longterm outcome of
this crisis has been the passage of legislation to require CSU
campuses to begin keeping their budgets by national standards;
the system must also begin a process of regular audits.

Following the San Diego fiasco and the continuing fiscal
crises in California, a major question began to arise for both
the CSU and the CFA: How could the parties best respond to
the intens,t fiscal and political stresses? Given the rocky
relationship and the bargaining history, to change the nature
of the relationship would take a major change in attitude.
Yet, both parties recognized that the external crises were
overwhelming the system. Together, the parties responded to
legislative pressure to delay implementation of a negotiated
decrease in teaching load (currently one course higher than at
comparable institutions). Such action was not popular with
unit members who failed to recognize the political climate
which mandated such action and saw only the union "selling
out."

The current contract was extended twice in order to avoid
prolonged bargaining crises which would spill over into the
state legislature, and finally, both parties after extensive
investigation agreed to enter into "interest based
bargaining." The Federal Mediation and Conciliation Service
has trained both sides and has a staff person sitting as a
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facilitator to the process. This is an uneasy effort, at
best, yet neither party really wishes to engage in the
hostilities of the past given current realities. Neither the
Chancellor, nor the CFA President, is sitting at the first
negotiating table and both Boards (CSU and CFA) remain
dubious. The two CSU Presidents on management's side, and the
faculty members on the unions's side, suspect the process is
a "sell cut." The climate was not improved by a unilateral
management decision, following the granting of the first
across-the-board increase in over three years, to deny step
increases to faculty who were promoted in the previous year.

The parties have also begun to engage in coordinated
lobbying in the state legislature in an attempt to avoid mis-
understandings. Through weekly meetings and discussions of
positions, labor and management hope to present a "united
front" to the legislature, whenever possible. Now, when there
are disagreements, at least they are understood in advance.
For example, the CSU is lobbying for a 24 percent increase in
student fees while the CFA supports a 10 percent increase, but
both are committed to one-third of any increase being set
aside for student aid. The CFA has complained loudly in the
legislature about the 9.6 percent salary increase given to
eighteen of the campus presidents while 70 percent of the
faculty received 3 percent and the remaining faculty also
received a 4.9 percent step increase. The CFA's position is
that CSU presidents' raises should be no greater than what the
faculty receives.

Finally, both parties are working together on the Fort
Ord Joint Labor-Management Committee which is developing the
guidelines for the establishment of a new CSU campus at
Monterey Bay. A unique Memorandum of Understanding has been
signed establishing a special partnership in this venture and
may be the first time ever such cooperation has existed to
establish a new campus. From the union's perspective, such a
partnership offers opportunities. Hopefully, it will lay the
groundwork for a new approach to collective bargaining in the
system and for resolving problems jointly. A successful
outcome would demonstrate that partnership and mutual problem-
solving is possible.

However, there are also great risks for the CFA in such
a venture. If additional monies do not come from the federal
government and the state for the new campus, the other
campuses will suffer even greater losses. The faculty may
blame the union for these loses. It is hard for the union to
convince members that cooperative efforts are in their best
interests. Great fear remains that the new campus, and talks
of other "charter campuses," will be used to circumvent the
contract; e.g., a recent plan has been discovered to "contract
out" the MBA program to a private college.

Difficulties in cooperative efforts as outlined above are
hard for both sides. Many administrators find it difficult to
work with faculty "as equals." Radical faculty see the union
as becoming a "management union." Nevertheless, the CFA has
engaged on this course and is now proposing that the CSU
engage in a partnership to promote the CSU and its role in the
state's economy and its economic recovery.
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In the final analysis, for such partnerships to succeed,
a change in attitude by both parties is required to one of
"mutual respect," where the mutual interests of both sides
must be viewed as far more important than personalities or
campus politics. Only time will tell whether these joint
efforts will succeed and, in the interim, the union must
continue to build its political power and its membership ba_a
in the face of harsher and harsher external realities for
higher education in California's economy.
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C. THE SITUATION OF HIGHER EDUCATION IN QUEBEC:
SOME THOUGHTS ON THE CHALLENGES FACING

THE ACADEMIC UNION MOVEMENT

Roch Denis, President
Federation quebecoise des professeures et

professeurs d'universite
(Quebec Federation of University Professors)

At the conference in Berlin last September, I had the
pleasure of discussing the situation of higher education in
our various countries with several of you. From these
discussions, I rapidly concluded that the problems and
challenges currently facing universities transcend national
barriers and are similar even in nations of diverse sizes.

The pleasant feelings I took away from Berlin yielded to
anxiety, however, when Dr. Annunziato so kindly invited me to
address this meeting, I wondered what useful contribution I
could make to this conference, if all the problems
universities face are the same.

Even now, I am not certain how enlightening my views will
be, but I am convinced of the significance of the theme you
have chosen, and I would like to present to you some wholly
personal thoughts on the role of collective bargaining and of
higher education unions in this period of major social,
economic, and political transformations. These thoughts are
based on my own experience, which is pretty well limited to
the Quebec context. I do not in any way claim universal
significance for them.

By way of introduction, to these reflections, I would
like to outline the problems and challenges currently facing
higher education in Quebec. The most prominent fact in the
news, the one that currently commands the most attention in
university circles, is beyond all doubt the extremely severe
budget cuts recently imposed by the government on the
province's twenty or so universities. Last year, they
amounted to 50 million Canadian dollars. They are to be
imposed at roughly the same level in 1994-1995. The cuts flow
from the government's budgetary decisions and are among a
series of draconian measures to be inflicted on universities
for at least five consecutive years.

These are not the first cuts (not that that makes them
any more acceptable). Numerous others made over the last 15
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years have forced universities into chronic underfunding, and
these latest cuts are literally pushing them into crisis. The
notion I just used, that of chronic underfunding, has been
invoked to describe the circumstances imposed on universities
so far, but it is no longer adequate. Today, it is a question
of state divestment from institutions. The implications of
this latter phrase are similar to the critique implied by the
notion of state withdrawal, which only makes real sense in a
context of democratic and social gains under threat.

This is precisely the case of universities in Quebec. In
Quebec society, as in many others, universities represent a
public entitlement. The difference is that, for us, the
entitlement was gained relatively recently. Quebec has only
enjoyed a full university network for about 25 years. It was
just 25 years ago that our first state university was founded.
Called l'Universite du Quebec, it comprises constituent
institutions in various cities of the province. This new
network, complemented by the older universities (Laval,
Montreal, and McGill in particular), gave rise to a true
provincial university infrastructure. I mention this because
the majority of universities in our province are no older than
25 years, and,many of them have not even completed the first,
necessary, stages in their growth cycle. And the budget cuts
slow down, indeed check, just this growth and development, as
well as undermining all universities' ability to adequately
confront current teaching challenges.

Professors have recently become more aware of the
seriousness of the situation, but they are not the only ones
to worry. In recent months, university administrations have
several times spoken out about the negative short- and long-
term effects of government policy. The extent of the problems
is so great, however, that all parties involved understand
that the protests made to date are inadequate. What, then, is
to be done? And how can professors and their unions act
effectively in the face of this great challenge? I will come
back to this question in a moment. The cuts are having
multiple effects. I am only going to present the outlines,
not a detailed portrait.

The first social impact of the cuts that are hitting
universities is on access. By cutting funding, the government
has shifted the burden to those seeking access, that is,
students, who must now pay more in order to exercise what
ought to be viewed as a right sponsored by society as a whole.
Government at different levels -- like governments in other
countries -- claims that this merely increases the student
contribution to university funding. But doing so means that,
increasingly, access to higher studies is not based on talent
and ability. A financial barrier is erected at the point of
entry. We sometimes hear it called a "user fee," as though
user overindulgence in university education needed to be
curbed.

This perspective is in fact being sold as truly up-to-
date thinking, while in reality, driving thousands of young
people away from the university represents a backwards trend
to a not-so-long-ago time when access to higher learning and
knowledge was only uranted to a social elite. Yet on the
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whole, university administrations supported the federal and
provincial governments on the matter of raising tuition fees,
because they thought i %' ^R (( +' ( would solve at least part
of their own problems. Universities could not of course
abandon all concern for access, that is, not without betraying
their mission and role, especially in a society like ours,
where specific cultural and national considerations mean that
more is at stake in providing youth with a university
education. The threat to access represented by the increase
in tuition fees became so shatteringly clear that Quebec's
former Minister of Education actually cited this concern
herself when she recently announced that the increases would
not be as high as originally planned. Let me add that she was
fresh from witnessing student groups mobilize into a solid
front against the increase. The nearness of an election date
may have also inspired political wisdom.

The impact of public investment from universities is also
seen in the growing gap between the number of regularly-
employed professors and the number of students enrolled. We
are already witnessing direct effects on the quality of
training and supervision, yet the professor-student ratio
continues to worsen. Universities are trying to combat the
decline in conditions, but, do not have the means. They have
responded by applying quotas for admission in more and more
programs. What appears like an effective means of preserving
quality is merely part of the fallout from the budget cuts.

The cuts also have the counterproductive result of
pitting institutions against each other in competition for the
student "clientele." Thus, whereas we should be working on
bringing together our institutions, so they can act together
without infringing institutional autonomy, the cuts are
fostering practices far removed from academic values and
educational requirements. Programs that the current economic
climate makes into "drawing cards" are developed at the
expense of less profitable programs. Programs are set up, not
as the result of an academic investigation into the inherent
requirements of university education, but because corporate
financing is available for them. Fewer courses are offered;
courses and programs that are not considered "cost effective"
are dropped. These trends are not brand new, but they are
taking on momentum. I know these scenarios are all-too
familiar to the present audience.

One more point about this aspect of our current
situation. A few years ago, the government decided to tie a
certain portion of its funding to the number of graduates that
universities "produce." Institutions are thus pushed to churn
out graduates in order to get funds. To the extent that this
approach fosters fewer courses for given diplomas or lowered
program requirements, many people doubt that it is compatible
with quality education. This is all the more true as
universities see their resources and means shrink from year to
year. Try to do more with less; try to do more for less.

I mentioned that the universities' financial crisis means
they must rely on reduced teaching resources to handle
increased needs. As a consequence, they are trying to meet
huge teaching and support needs by designing cheap, insecure
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positions. They require young professors to insure their own
positions by obtaining research grants. As a whole, this
trend means that all professors are under pressure to work for
their institution's financial survival by hunting out grants
and sponsorships. The impact of these trends is felt not only
in teaching, but in research itself.

One of the most striking recent illustrations of the
current situation is supplied by efforts to adjust professors'
workload. The adjustment would mean that professors engaged
in funded research would be wholly or partly exempt from
teaching responsibilities, while those not engaged in research
-- that is, funded research -- would take on a heavier
teaching load, almost as a penalty. They would assume the
teaching load of exempted professors. This proposal was made
in the name of flexibility and equity. Professors' unions
took a stand against the implementation of this system in its
most unacceptable and undemocratic forms. It is my belief
that professors showed a lot of foresight, for the adjustment
would have set in motion a trend that would soon result in
shearing university teaching from university research
entirely. It is our deep conviction that the teaching and
research components of our responsibilities as professors must
continue to exist in a close and dynamic relationship with
each other. One enriches the other. Every professor must
combine them in order to offer students an education of
quality.

Adjustment is not the only issue, however. Professors
are being assigned to postgraduate teaching exclusively, a
trend that carries the same risks under a different guise.
The idea here is that undergraduate teaching will be separated
from master's and doctoral teaching, with one group of
professors authorized to supervise graduate studies and the
other not. One of the weightiest criteria for authorization
would be success in obtaining research grants. This measure,
too, has inevitably generated much controversy. If it became
a widespread practice, it would have the same result as
adjustment, namely splitting faculty into two distinct camps:
the undergraduate-teachers, and the researcher-professors
working at the graduate level.

The fact that the pressure to implement measures of this
kind increases with budget cuts reveals that they are
perceived as techniques for increasing productivity. The core
of funded researcher3, whose work becomes critical to the
university's funding, is expected to yield higher
productivity. This would occur, though, at a cost to
undergraduate teaching. Even for research and researchers,
these approaches to improving productivity represent a snare.
How can university research flourish, if governments continue
to slash budgets, if the institutions' internal funds grow
ever more scarce, and if research, locked into a single
pattern, is driven less and less by the concerns of the
researchers and their institutions' missions, and more and
more by external forces such as the criteria and priorities of
corporations and governments?

The risks represented by these trends do not only
threaten academic freedom, so necessary to the progress of

46



research. The very institutional framework in which academic
freedom is supposed to be exercised is being forced into a
profound transfor,Lation.

Now, in Quebec, no one has yet threatened that the
academic network will be dismantled. Possibly, the word
"dismantle" sounds too alarmist. Yet, it is reasonable to ask
what cou-se universities are on when we see the progressive
privatization of university funding gain momentum in reaction
to public divestment. Indeed, we must ask the question, in
order to develop an alternative to current trends. Is

privatization on the agenda? The government is henceforth
going to be allocating millions of dollars in public funds to
organizations entirely independent of universities, rather
than to universities themselves, to seed research projects in
partnership with industry. In these research projects,
academic researchers will become simply productive labor,
leaving the control, design, and destiny of the project to
others. Even as we witness these developments, we hear
recommendations that institutions of higher learning be

organized into a hierarchy. Each is to be assigned a certain
status depending on whether it is given a mission for research
and advanced study, or the (less grand?) responsibility of
absorbing the menacing wave of working-class students
advancing on undergraduate studies.

These proposals, it must he added, are inspired by an
"American model," or so their proponents claim. But I should
explain as well that it would be highly undesirable to graft
the American model (if indeed that is what we are talking
about) onto the Quebec reality. Quebec's academic network is
not large enough to allow us to even consider such a "model"
seriously, unless we are prepared to see research funds and
study for advanced degrees concentrated in two or three
institutions, while all regional institutions quietly
suffocate. Neither academics nor the public affected would
ever let this happen. We are pursuing a concept of the
university that fits the objectives and needs of a democratic
society, that provides new generations with better
opportunities for access to knowledge, science, history,
culture, and original work. Such opportunities will always be
major contributors to equality, economic and social progress;
and freedom. The transformation of universities into
businesses does not strike us as a promising way to realize
this concept of the university. I am certain that even though
you operate in a different context from ours, our goals as
academic,1 are essentially the same.

I would like to present one more result of the budget
cuts we are experiencing. They tend to suppress academic
initiative and to increase centralization of institution
operations. This trend is worrisome, because the academic
context, one of teaching, research, and creativity, is
inherently incompatible with bureaucratic sluggishness. The
financial crisis is shifting the main focus of universities
from academic to administrative and budgetary concerns. In
the debate on resource use, academic members of the university
community are losing around. Whereas the debate should be
conducted with the needs and objectives of the academic
mission as the departure point, that mission is itself being
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redefined and realigned to fit financial imperatives. On
university boards of directors, mere seats are being filled by
representatives from the socioeconomic sector and fewer seats
by professors; and boards are acquiring a greater say in
institutional orientations. The result is to exacerbate
conflicts with faculty senates.

What role should unions and collective bargaining play in
confronting these great changes and the imposing challenges
they bring with them?

I must first respond that in my view professors' unions
and professors themselves, as a professional group, have been
very slow to formulate common views, and accordingly to plan
action, in response to these problems. In fact, our aim in
forming a unified labor federation in 1991 was to try to make
ap for lost time and develop a more effective collective
voice. We still have much work to do, and are only just
beginning concerted action.

We can see the effects of our slow start, in my view, in
our very understanding of the academic union movement. It
seems to me we have worked with a somewhat limited vision of
collective bargaining, one that was preoccupied with our
members' interests (which is of course a wholly appropriate
concern) to the neglect of a focus on academic development and
on the role of the university as an actor in society.

Even to discuss the protection of professors' interests
as distinct from the protection and furtherance of the
conditions in which the academic mission can be fulfilled,
illustrates the problem I am talking about. In recent years,
we have come to see that many of our most serious present and
future problems, in particular those related to funding,
flowed from recent trends. They did not fit the existing
framework of collective bargaining, yet had an impact on
professors' working conditions, on an ongoing redefinition of
academic work, and, as an inevitable result, on the very
conditions of students' learning. I will cite only one
example here, that of the significant changes in the method of
funding research described above.

As individuals and through our unions, we first tried to
deal on a local level with new issues. This was altogether
natural, tut, in many cases, it made collective bargaining
more difficult, and substantial advances occurred more rarely.
The union movement seemed to be more a defender/protector of
acquired rights rather than a contributor to new and tangible
forms of progress. Naturally, unions lost some of their
credibility and, indeed, legitimacy as bodies truly
represeL:ative of professors, because their usefulness and
effectiveness were obscured. Involvement and activism were
perceptibly affected.

I would like, though, to provide a context for my
suggestion that we had too limited a vision of collective
bargaining and of the role of unions. I belong to a union
that went on strike twice, in 1971 and in 1976. The first
time, professors struck for three weeks, in defense of the
quality of teaching. Quality was our watchword, because we
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held the conviction that our actions as a union would have a
decisive impact on quality. Thus, we acted on the presumption
of an intimate relationship between the conditions we demanded
for the practice of our profession and that profession's raison
d'etre, to provide students with a quality education. In 1976,
the professors' strike lasted four months. One of the major
goals of the strike was to defend the Senate and other
academic authorities within the institution; the
administration wished to eviscerate these of all genuine power
in favor of bureaucratic centralization. Here again,
professors and their unions were acting on the direct
connection between their professional practice and
institutional working conditions that related to academic
prerogatives and initiatives. our colleagues at Laval
University went on strike for an equivalent period of time in
1976, over the issue of academic freedom, among other
concerns. They demanded recognition of academic freedom as a
working condition and insisted it be specified in their
collective agreement. They won.

Now these instances, drawn fl,e1 the history of our union
movement's beginnings, may seem to contradict my remarks
above. But the fact is, I am not sire that over the past 15
years we have acted in harmony with the legacy embodied by
those strikes. We turned inward, resting on the gains we had
made, and settled down largely to collaborating with the
administrations in the management of working conditions. This
inward-looking approach is no longer viable in our present
time of academic crisis. We need to get bark in touch with
our original orientations, but now more than ever, we must do
so in a mode and a venue far more open to province-wide
concerted action.

In short, I am pleading that we take comprehensive
academic issues on board in our union and professional
activities, and develop a keener awareness of the need for
inter-union joint action capable of leading to province-wide
action and campaigns. In my opinion, that is the only way we
can be sure of defending academic interests effectively. We
must not oppose our interests to the setbacks suffered by
institutions, as though we failed to see the impact of those
setbacks. We must instead demonstrate that our demands
represent an essential element of the defense of the academic
mission, currently under threat.

For this to happen, a certain condition must absolutely
be met. The academic union movement, no doubt like other
union movements, is too self-contained; to some extent, it
exercises self-censorship and thereby reduces the impact and
influence of its actions. Yet, now more than ever, it must
prove that it truly constitutes the professors' representative
body, rather than a wholly separate body that seeks to speak
for them. To achieve this, academic unions must give
professors themselves the floor and provide them with a venue
i1 which to engage in free debate about their problems,
reflect on their working conditions, and jointly define their
shared perspectives. While it may not be obvious, all this
requires a change in the way we view our role. Our present
style of union activity generates certain kinds of
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sectarianism. Participants encounter points of view that
resemble their own and the overall perspective is not
subjected to self-critique. Recruitment is always from the
ranks of the converted. The movement fears controversy and
dreads professors going public with their internal
differences. In my humble opinion, these are the reasons it
is not developing as it should and does not hold the position
it should. We should be multiplying opportunities for
professors in various disciplines to debate the problems and
issues they encounter in their work, in their teaching, in
research. We should not do this only at times when we need to
consult them about major negotiations and contract renewals.

Our union movement does not exist and evolve in
isolation; its development cannot be assessed apart from the
development of the union movement as a whole and of social
movements in general. It is not my wish that these
reflections should obscure that fact. In the current climate,
however, which is certainly a difficult one, we simply cannot
justify waiting passively for better days by pointing to the
stresses and tensions currently affecting the union movement
as a whole. We must act and react now within our own
environment, the university. This is how we can best help
strengthen our movement and further its social and democratic
goals.

Only one point remains to be made. The conference in
Berlin and the one you have organized here lead me to believe
that the academic union movement is in urgent need of
international fora in which to express itself and develop
joint action. I sincerely hope, if we wish our respective
national organizations to develop, that more work will be put
into this. It would help us all enormously. May I say in
closing, without any intent to flatter, that higher education
unions of the United States are among the organizations best
placed to further such international cooperation.



LEADERSHIP IN HARD TIMES

D. RECENT TRENDS IN COLLECTIVE BARGAINING IN CANADA

Donald C. Savage, Executive Director
Canadian Association of University Teachers

I intend to deal with four major trends in Canada in the
last few years, namely financial pressures leading to
cutbacks, quality assessment, the problem of fraud and
misconduct in research, and confidentiality as a barrier to
grievance and arbitration. Before I do that, however, I

should say a word or two about the similarities and
differences between collective bargaining for university
faculty in Canada and the United States.

The structure of faculty conective bargaining in Canada
is similar to that in the United States in the sense that it
is very decentralized. This is quite unlike the more
centralized faculty bargaining structures of France, Britain
or Australia. In a certain sense Canadian collective
bargaining is even more decentralized than in the United
States, since there are no examples in Canada at the
university level of bargaining for an entire system, at the
State University of New York. The closest model to uUNY in
Canada is the system of the University du Quebec, but even
here each campus has its own collective agreement. System
bargaining, as at SUNY, can only by found in certain community
college structures, notably in the province of Ontario.

Thee are, however, important differences. There is no
uistinction in C,,nada between public and private universities.
Most Canadian vAiversities are legally private, but publicly
funded. A recant decision of the Supreme Court of Canada
reinforced this status when it ruled, in connection with
mandatory retirement, that universities were private
institutions and were not covered by the Canadian Charter of
Rights whose jurisdiction extended only to governmental
actions. This has meant that wherever university faculty
associations in Canada have sought certification as a
barg7dning unit, they have done so under the labor legislation
governing the private sector. The only exception is the
military colleges. Opting for the private sector was a
conscious choice by CAUT when certification began in earnest
in the 1970s, since bargaining in this sector had many fewer
restrictions than in the public sector. Essentially, in the
private sector in Canada anything can be bargained, although
it always takes two to tango, of course. There is also no
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structure of mandatory, permissive, and obligatory issues in
bargaining. This has meant that Canadian collective
agreements ...ewe become very extensive documents, and it has
certainly been the position of CAUT that anything that might
reasonably be considered contractual in the widest sense
should be included in the collective agreement. For example,
virtually all collective agreements outside of Quebec have
extensive financial exigency and redundancy articles -- a
matter to which I shall return later.

Finally, many more university faculty are covered by
collective agreements in Canada than in the United States. It
is a little hard to count, because there are several different
varieties of formal collective bargaining. About half the
university faculty in Canada are covered by collective
agreements under provincial labor codes. In addition, in the
province of Alberta the government passed special legislation
which gave the local university faculty associations legal
bargaining rights, but without the right to strike. In a few
large and conservative institutions, such as the University of
British Columbia, the faculty association has, in effect,
negotiated a recognition agreement and a contract according to
private contract law rather than labor law. As an historian,
I am interested in the attempt to recreate a form of
collective bargaining that existed in Canada before the rise
of modern labor law, but as a trade unionist I doubt that such
contracts will be as durable as a collective agreement
negotiated under provincial labor codes.

Between 1970 and the late 1980s, the momentum in
collective bargaining in Canada was with the faculty unions.
The local associations had provided the dynamism to certify
and to secure initial contracts. CAUT had provided support
through its collective bargaining committee. It had also
articulated model articles for bargaining purposes which had
been widely used with local adaptations and had provided
extensive legal advice in English Canada on the administration
of grievances and arbitrations. Not even the financial
turbulence of the early eighties pushed this process off
course.

However, there haNe been some significant changes in the
last few years, prompted in part by the severe recession that
Canada has been suffering everywhere, except in British
Columbia, and in part by the ongoing Reaganite economic
philosophy which has taken over most of the debate on
government finances. In Canada, it does not much matter
whether you elect a conservative or a social democratic (New
Democratic Party) provincial government. You still get the
Canadiw, equivalent of Margaret Thatcher. In this Canada is
simply replicating the experience of New Zealand and Australia
under Labor governments.

Provincial governments over the past few years have cut
their overall budgets significantly and have reduced the
importance of education as a percentage of their overall
budgeting. This has been done in a variety of different ways.
In some provinces, such as Alberta, the government, which is
Conservative, imposed drastic cuts on the universities, but
left it more or less up to them to decide how the cuts would
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be distributed. The administration of the University of
Alberta responded by demanding a significant salary cut and by
proposing the abolition of certain programs, such as
dentistry. The question is still under negotiation. If the
parties at Alberta fail to come to agreement on salaries, they
then proceed to binding final offer arbitration. The social
democratic (NDP) government in Saskatchewan followed the same
pattern as in Tory Alberta, but the overall cuts to university
budgets were less severe. In Ontario, the social democratic
(NDP) government passed special legislation which abrogated
the bargaining process and put in its place a system of phoney
forced bargaining which had to arrive at results predetermined
and prejudged by the government. In Nova Scotia, the
government imposed a two year wage freeze on all public
servants, including university professors, even though they
are not public servants. A similar wage freeze was imposed in
Newfoundland.

One of the few provinces to escape an attack of this kind
was New Brunswick. When the provincial government proposed a
general wage freeze, the faculty association at the University
of New Brunswick, which is a certified bargaining agent as are
all the other faculty associations in the province, persuaded
its colleagues elsewhere in the province and its
administration to lobby the government to exclude the
universities on the grounds that this was an invasion of
university autonomy. The price was a promise by the local
faculty associations to accept a voluntary zero salary
settlement. The government accepted this arrangement. The
faculty at the University of New Brunswick then negotiated a
multi-year collective agreement which included salary
increases in the latter years. The agreement also bound the
university to use some of the money saved to increase the
number of tenure track positions, a decision which eased the
workload situation at the university and gave an opportunity
to some younger persons to secure university jobs. When in a
subsequent academic year, the government responded by putting
additional pressure on the university's budget by controlling
fee increases, the faculty and the administration concluded an
agreement which postponed the increases for a few months
which, in turn, allowed the university to operate within its
budget but still eventually pay the increases. This is a good
example of how faculty unions and administrations, who may
well fight each other vigorously at the bargaining table, but
who nevertheless trust each other, can combine when faced with
political adversity to finesse a collective agreement and can,
as well, lobby the government for common ends.

In Ontario, the effect of the negotiations imposed by the
provincial government varied considerably. Some faculty
associations were able to meet the province's financial
objectives by utilizing pension surpluses or by finding the
money elsewhere. Others were not so fortunate and will take
the full rigor of the cuts through a series of payless
holidays over three years.

The financial crisis has in turn led to a focus on what
happens if a university actually runs out of money. As noted
above, most certified bargaining agents in Canada included in
their collective agreements articles on financial exigency and
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redundancy. In this the CAUT differed from the British AUT.
CAUT made the decision in 1970 that it was politically
impossible to argue for a total ban on lay-offs. CAUT thought
that such a stand would simply provoke legislation as it did
in the United Kingdom. In any event, such an article would
only be for the life of a collective agreement; it hardly,
therefore, seemed worth fighting over a principle which we
were sure it would be impossible to secure in the political
arena. As a consequence, CAUT advocated financial exigency
articles which allowed lay -offs, but only after an independent
commission had verified the books and only through an agreed
and fairly elaborate procedure which guaranteed fairness
through the grievance and arbitration procedure. This
approach ensured that the article would only be invoked for a
genuinely serious exigency and not each year when the
university forecasts went a bit astray. It also meant that
financial exigency would not become a backdoor way of firing
unpopular faculty since the procedures were just as tough as
those produced by a serious an ongoing decline in student
numbers in a particular program, the model article proposed no
lay-offs but rather redeployment.

There have been a number of confrontations in Erglish
Canada around this issue. Two among certified bargaining
agents are important. The first occurred at Mount Allison
University in New Brunswick. The President declared that
there was a financial exigency of sufficient gravity to
warrant lay-offs. The collective agreement, not one of the
strongest in Canada by a long shot, nevertheless, required the
creation of a joint committee of the union and the management
chaired by a nominee of the senate to examine the books. That
committee unanimously agreed that while there was a financial
problem, there was no need to lay off faculty, because the
budgetary difficulties could be met by other means over the
next three years. The committee then specified how this might
be done. That report was only advisory to the board, not
binding as CAUT suggests, but when the faculty and then the
senate voted for the report in overwhelming majorities, the
President backed off.

The second confrontation occurred in the last few months
at Dalhousie University in Nova Scotia. The President
appointed a budgetary committee which reported to him that
there was a financial crisis. He then announced that he would
recommend the closure of a variety of departments,
particularly in the fine arts. He completely ignored the
financial exigency article of the collective agreement and
said that this was a matter of program redundancy. The union
took the administration to arbitration on the issue. The
administration tried to sidetrack the arbitration by arguing
that it could not proceed because no action had actually been
taken. The arbitrator rejected this position. If he had not,
it would have meant that university administrations could
announce an impending closure, hold off while student numbers
fell, and then argue that there was not the clientele to
warrant the continuation of the department. The arbitrator
then held for the union on the main issue. In his judgment he
stated that, while a university decision may have a number of
motives, there is usually an overriding one, and in this case
the President had made it clear that money was the overriding
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explanation. As a consequence, the university had to follow
the financial exigency article of the collective agreement.
It had not done this and its actions, therefore, were
nullified.

There have also been three important confrontatiors in
non-certified, but major institutions, namely Moan.
University, the University of Toronto, and the University of
Western Ontario. The first was at McGill and involved the
attempt of the administration to close the faculty of
dentistry. The university, in fact, decided to do so, but a
counterattack by the faculty with a well orchestrated lobby to
secure public support persuaded McGill to change its mind.

At Toronto, the administration some years ago failed in
an attempt to close the faculty of architecture in
circumstances not unlike that which developed at McGill over
dentistry. This last year, however, the administration
successfully closed the undergraduate program in forestry. It
nevertheless kept the graduate program and as a consequence
was able to guarantee that the contracts of all tenured
professors would be honored. In the course of this
confrontation, the administration articulated a position by
which it would try to limit the faculty association only to
negotiations on salaries and employee benefits and to replace
it everywhere else, including in the area of exigency and
redundancy, by the internal academic and administrative
structures of the university. It is, of course, easier for an
administration to do this by fiat in an uncertified
university. However, at Toronto this power is limited because
the association, in fact, has an agreement with the
administration on the procedures for renewal, tenure and
dismissal which can only be breached by the administration
either by mutual agreement or by repudiating the entire
document. There is no doubt that repudiation would lead to
instant certification.

At the University of Western Ontario, the administration
took the same line as at Toronto. It tried to close the
graduate school of journalism by trading it to Carleton
University which has a largely undergraduate journalism
program. Like Toronto, it also guaranteed the position of
tenured professors. It, too, attempted to shut out the
faculty association and CAUT from the process and to put the
closure through the internal university academic and board
procedures. Ironically, the administration succeeded with the
senate, but failed at the board of governors because of
intensive lobbying by the school and by the faculty
association. New persons are taking over the top
administration at the University this coming year, and it
remains to be seen whether or not they will wish to continue
the policy of confrontation with the faculty association and
with CAUT.

These developments suggest a pattern. It is certainly
easier to resist the closure of a professional school, because
that school can usually muster an impressive defense from the
profession itself. My fear is that universities will,
therefore, focus on more vulnerable programs, particularly
those in the fine arts and in the humanities. It is
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significant that the University of Waterloo moved against its
dance program, and Dalhousie tried to attack several programs
in the fine arts. Such an approach lends itself to the
frequently anti-intellectual and anti-arts milieu of the
politicians and the talk show hosts. There will also
undoubtedly be pressures to roll back some of the curriculum
changes of the last thirty years in the name of back to
basics.

The enthusiasm of some university presidents to use the
senate as a counterpoise to the faculty union is certain to
provoke an ongoing debate in many parts of the country.

Finally, if it does not matter who one elects as
politicians since they all adopt the same policies, this will
surely put a premium on the ingenuity of local negotiators to
construct defenses for the university. I am certain that
these defenses will be more secure, if they are part of
collective agreements.

These developments also suggest the need for changes in
university governance. Prior to most of these attempted
closures, CAUT had already taken an interest in senate reform
through the appointment of an independent study group on
university governance. Their report recommended a thorough-
going reform of senates including the drastIc reduction of the
voting powers of the administration. As administrations in
Canada have grown in size, they have tended to take up ever
more ex officio seats on the senate. One does not have to
have a majority to control an assembly -- about a quarter to
a third of the seats will do -- especially if the
administrative party is well organized and uses the tools of
political patronage effectively. I do not doubt that senates
have a roll to play in academic planning, including
terminations of programs, but I would not place much
confidence in them unless they are reformed.

Some Canadian university administrations see the
recession as an opportunity to reassert managerial power in
the university. Some of our more innocent members assumed
that this administrativeiapproach would be restricted to the
financial arena. But, of course, the real issue in these
circumstances is power, not money, and it will focus on the
desire of the senior administration to manage the academic
enterprise from the top. I think it is guaranteed that such
an approach will breed bad blood and will be as unsuccessful
as the founder of TQM predicted for that type of management
style. Those that follow the model of the University of New
Brunswick will more likely end up with more effective and
long-lasting arrangements with their faculty.

There are, of course, other consevences of the financial
crisis with which I do not have time to deal today. Some will
be familiar to you Universities are tempted to use even more
part-time faculty and to pay them as little as possible. It
becomes more and more difficult to improve the number of women
employed as faculty when there are fewer and fewer positions
to offer. The whole social service fabric of the university,
particularly in student services, is under stress; so, too,
are central academic services such as the library.

56



Departments are tempted to impose unrealistic standards on new
employees, demanding ever-increasing research input and ever
more attention to undergraduate teaching.

The second issue with which I would like to deal briefly
is that of quality assessment. Canada, like most other
industrial countries, is debating this issue. Many Canadian
universities have faculty development programs which
regrettably rarely involve the faculty association, although
one of the first, that at the University of Western Ontario,
was set up originally by the faculty. However, the current
matter of debate is the question of performance indicators.
Since we are coming into this discussion somewhat behind the
United States and Britain, we should be able to avoid the
follies that are associated with this approach to management.
I am not, however, too optimistic. My own belief is that any
performance indicators, at least insofar as they deal with
faculty, should be negotiated as part of the collective
agreement. CAUT is working with its counterpart in Australia
to develop what we hope will be a tripartite research program
in this area involving our tdo countries and the United
Kingdom.

The third issue I would like to address is fraud and
misconduct in scientific research in the universities. This
has burst on the public scene in Canada with the scandal over
research on breast cancer. A major research project was
funded by the American government and centered at the
University of Pittsburgh but some of the work took place in
Canada. As you undoubtedly have read, the research at the
Hopital St. Luc in Montreal was compromised by false
reporting. This event has received wide publicity across the
country.

There is another factor at work, as well. There is an
ever-increasing pressure on the university and its faculty to
secure an ever-diminishing number of research grants and to
produce money-making research. This, of course, fits in with
the views of'the Reaganite politicians who lead most Canadian
provincial administrations. The pressure to be entrepre-
neurial can lead, not only to the trivialization of research,
but also to the cutting of corners and to other sharp
practices. There is currently a major inquiry into such
allegations at Concordia University it Montreal which will be
releasing its report shortly. This situation and the enormous
publicity concerning the Hopital St. Luc in Montreal has made
the question of fraud and misconduct a matter of intense
discussion and high priority in Canada.

Several years ago, CAUT recognized the importance of both
ensuring the integrity of scientific research and at the same
time making certain that those accused were treated fairly.
CAUT developed an extensive background paper on the subject,
and adopted both a policy statement and a model article for
insertion in collective agreements. Since research is a
contractual obligation of university faculty, CAUT Lelieves
that procedures relating to the way in which that research
will be judged, whether positively or negatively, should be
negotiated as part of the collective agreement including any
definition of scientific fraud. A number of faculty
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associations, including the University of New Brunswick,
Memorial University of Newfoundland, and Wilfrid Laurier
University, have negotiated such articles in their collective
agreements. CAUT's approach fits in with the policies adopted
by the Medical Research Council of Canada which requires
universities to adopt effective procedures at the local level
and to accept responsibility for investigating fraud.

The focus on fraud can also lead to tragic results. Last
week a neurologist at McGill University and her husband
committed suicide after the Montreal Gazette printed a story
alleging research fraud. She had been reprimanded by the
university for extending her research to a larger group of
individuals than she had been approved by the university
ethics committee, albeit with the informed consent of these
subjects. She believed this to be a reasonable extension of
the approved experiment.' The results had been approved for
publication in Science. Someone sent an anonymous letter to
the university and to the newspaper charging her with fraud.
Both the Dean of Medicine and the Director of the Neurological
Institute said that none of the facts suggested scientific
fraud, but the Gazette published its story anyway. The
professor's lawyer said:

"There are serious questions that I hope will be
asked about what constitutes news and what doesn't
constitute news...There is a feeding frenzy now on
research fraud. But does that really mean that
there was a story here?"'

Finally, a word on the contentious issue of con-
fidentiality as a barrier to the grievance and arbitration
process. GAUT has for some time taken the view that all
materials, including letters of reference with their
authorship, should be available to both sides in any arbitral
process. Without all the information, it is impossible to
know for sure whether or not a department has stacked an
evaluation by choosing only referees known to be hostile to
the candidate or has engaged in other unfair practices. A
series of arbitrations in Ontario, Newfoundland, and
Saskatchewan have taken this position with increasing force.
It seems likely that it is only a matter of time before this
becomes the rule rather than the exception in Canada.

These are difficult and challenging times for Canadian
faculty. I believe that the process of collective bargaining
can be adapted and used by the faculty to address many of
these problems. I have always thought of it as a process of
true collegiality, one where equals meet at the bargaining
table, as compared with the situation where administrators
consult and, if they wish, ignore the advice they receive, or
alternatively, make proposals and then participate directly in
the decision-making on them. To me, this is a classic case of
sitting on both sides of the bargaining tablet. I hope that
both unions and administrators in Canada will see the merits
of negotiating solutions to these vexing problems and that the
results will be saner and core long-lasting than any other
approach.
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ENDNOTES

1. Ottawa Citizen, 14 April 1994.

2. In another context, namely that of the granting of
tenure, a Nova scotia court nullified a negative decision of
Mount St. Vincent University because the President and
participated in the formulation of the or&ginal negative
recommendation and then had sat as the judge to hear the
appeal.
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ROLES, REWARDS, AND RESPONSIBILITIES

A. PATTERNS OF PROFESSIONAL EVALUATION
AND ASSIGNED DUTIES IN FACULTY

COLLECTIVE BARGAINING AGREEMENTS

Ernst Benjamin, General Secretary
American Association of University Professors

Many policy-makers advocate reallocation of faculty work-
time and priorities from research to teaching. These
advocates often complain of faculty resistance to this
reallocation. Few discuss the role of collective bargaining,
though some administrators include faculty unions among the
alleged obstacles to reform. More often, proponents of
changed faculty responsibilities simply claim that faculty
"rewards" and faculty work are inconsistent with institutional
mission regardless of bargaining. Specifically, reformers
claim that faculty devote inadequate time to teaching due to
the tendency of institutions to over reward research in
relation to institutional mission. Many also complain that
faculty resist administrative efforts to right the balance
between teaching and research.

These claims find a receptive audience. Much of the
public, most policy-makers, and many faculty share the concern
that four year universities and colleges have adopted "publish
or perish" as the foundation for faculty evaluation. Those
faculty who feel victimized by such practices do in some cases
assign responsibility to their colleagues as well as the
administration. Yet, it is by no means empirically evident
that teaching is under-valued relative to institutional
mission or that faculty are unreceptive to adopting evaluation
standards appropriate to institutional mission.

Collective bargaining agreements provide a good basis for
an empirical assessment of these issues. Bargaining
agreements generally state faculty duties, evaluation criteria
and priorities. The statements are often more precise than
the policies of comparable non-bargaining institutions.
Moreover, since the statements are bargained, they reflect
faculty ratification, though not necessarily faculty desires,
more assuredly than the policies of non-bargaining
institutions. Accordingly, an examination of collective
agreements will provide concrete evidence of faculty attitudes
as well as varying institutional practices.
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First, however, it is important to recognize that there
is abundant, if often overlooked evidence that faculty duties
and expectations do broadly correspond to institutional
missions. It is well established that faculty teeth more
contact hours in predominantly teaching institutions such as
liberal arts colleges and comprehensive universities and fewer
contact hours in doctoral and research universities. Almost
two-thirds of faculty evaluation preferences correspond
closely to institutional mission; that is, on average, only
research institution faculty prefer promotion evaluation based
on research. Within institutions, faculty typically teach
more hours in service departments and disciplines with less
funded research. Four-year and comprehensive institutions
devote a substantially larger fraction of their expenditures
to teaching, and substantially less to research than doctoral
and research universities (For fuller discussion and sources
of these findings, see "The Work of Faculty: Expectations,
Priorities and Rewards," Academe January-February 1994, pp.35-
48).

This is not to deny that research-oriented faculty
benefit in pay and prestige compared to teaching-oriented
faculty. James S. Fairweather of Penn State University has
shown that the greater the proportion of time faculty spent on
teaching, the lower their salaries, both within and among
institutions. (Fairweather, Change, July-August 1993, pp.44-7).
This follows from the fact that faculty who do research as
well as teaching spend a lesser proportion of their time
teaching and, given that only a minority of qualified
instructional faculty are qualified research oriented faculty,
the logic of the market would bring them higher salaries even
if teaching and research were equally valued.

Nonetheless, teaching remains the common denominator of
faculty activity. Few of the academics who engage primarily
in research have faculty status. All types of faculty,
including those at research universities, average a greater
proportion of their time on teaching that research. Moreover
as, Table I shows, only 18 percent of faculty teach full-time
at the research universities where faculty spend an average of
29 percent of their time on research; an additional 7 percent
at doctoral institutions spend 24 percent of their time on
research. The remaining three-quarters of faculty spend an
average of less than 10 percent of their time on research and
nearly two-thirds of their time on teaching. The work-time
that full-time faculty do not spend on teaching and research
is divided between administration (13 percent), professional
development (5 percent), community service (5 percent), and
other (7 percent).

The research ideal does not predominantly shape the
distribution of faculty time. It does however, have some
effect on faculty time and, among those faculty who do
research, a possibly greater effect on faculty effort These
efforts do not derive simply from the idealization of
research. They are incorporated in institutional work
assignments and evaluation criteria. Many faculty find these
institutional research demands excessive, especially in
comprehensive universities and those aspiring research
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TABLE I

Proportion of Fa ulty Time A located to Teaching and Research
By Type of Faculty and Institution

Type of Institution Number of
Institutions

Number
of Faculty

Full-Time
Faculty

% of
Time of

F-T
Faculty
Teaching

% of
Time of

F-T
Faculty
Research

% of F-T
Faculty of
All Faculty
By Type
Institution

All. 3159 825000 514000 56 16 62

Four-Year 1370 537000 377000 -- -- 46

--Research 104 193000 148000 42 29 18

--Doctoral 109 82000 56000 44 24 7

--Comprehensive
and Liberal Arts

1157 262000 172000 62 10 21

Other 808 70000 45000 59 9

Public Two-Year 981 218000 93000 71 3 11

The data in the table are drawn from the NCES 1988 National Survey of Postsecondary Faculty
The institutional and faculty distributions are from the institutional survey report Institutional
Policies and Practices Regarding Faculty in Higher Education January 1990, p 9 The time
allocations are based on the faculty survey report Profiles of Faculty in Higher Education
thafitutions 1988 August. 1991, p 55, the four-year time allocations are estimated averages
based on combining the public and private catagories and the comprehensive and liberal arts
catagories to correspond to the institutional data
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institutions that have greater teaching loads and fewer
research opportunities than well-established research
universities (Peter J. Gray, et. al., "A National Study of
Research Universities: On the Balance Between RP- arch and
Undergraduate Teaching," Center for Instructional Development,
Syracuse University, March 1992, p. 10).

It is precisely these universities in which four-year
faculty most often seek collective bargaining. Hence, faculty
bargaining offers a practical test of how the research ideal
and institutional priorities are integrated when faculty have
a substantial role in defining policies and expectations. The
remainder of this paper presents reflections based on a review
of workload and evaluation clauses in more than 30 faculty
bargaining agreements at a wide range of institutions which
have had AAUP representation.

It is only a modest exaggeration to begin with the
observation that the smaller the size of the faculty, the
longer the workload provision. Detailed workload provisions
focus on classroom hours and equivalencies. They sometimes
include specification of office hours, advising hours and
other required events or services. Less detailed provisions
state maximum or expected teaching loads and provide the basis
or procedure for equivalencies. The least detailed provisions
either affirm past practice and individual equity or refer to
prior policies such as board or senate documents. Since
detailed definition is based on teaching hours, detailed
contracts occur most often where teaching is the principal
faculty obligation. Where faculty responsibilities are more
diverse and more varied among academic units, contracts rely
more on past practice either to establish equivalencies or
simply to give continuing effect to complex practices.

Consequently, if there is evidence of rigidity, it is not
in resistance to instructional responsibilities but in their
detailed enforc ,Int in teaching institutions. The detailed
workload provisions of many small and medium sized,
independent institutions may run three to ten single spaced
pages (Curry, Emerson, Marymount, Monmouth, Niagara, Regis,
Rider, Wilberforce) and are difficult to summarize briefly.
These agreements usually require 24 semester hours per
academic year and often limit preparations to three per term.
Other common provisions include: teaching assignment
procedures and teaching expectations; overload policies and
payments; both specific equivalencies and approval of
equivalency procedures for labs, independent study and other
special teaching situations; grading and examination policies;
class size policies; and so forth. Research is not generally
a basis for release time, but the Regis and Niagara agreements
authorize the academic administration to reduce loads for
research.

As in the fable about Eskimo words for ice, faculty and
administration define teaching loads with a precision that
reflects their preoccupation. Detail does not, however, equal
inflexibility. Rider has a detailed procedure to facilitate
departmental innovative teaching projects. Several agreements
offer release time for curricular innovation. Whether
detailed agreements make for better teaching, I cannot say.
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Certainly some small colleges including Bloomfield, Utica and
Bard Colleges do cover the essentials with less than a page
each. Bloomfield requires three courses per term and a bi-
annual January instructional project. Utica includes a brief
procedure for exceptions to its semester hour per academic
year requirement. Bali, the only "selective" college in the
group, assigns 15-18 -amester hours per academic year, ties
would-La commuters to a minimum of four days on campus and
references handbook equivalencies.

Although fewer public colleges and comprehensive
university contracts define teaching load in detail, almost
all specify 24 semester hours per academic year as the norm.
Several, most notably Connecticut State, but to some extent
also Delaware State, Lincoln and Northern Michigan
Universities, have provisions comparable to the more detailed
college contracts. Others (California State, Eastern
Michigan, the University of Nebraska -- Omaha) establish the
basic teaching load and equivalencies more briefly. Oakland
University, with a pattern and brevity more characteristic of
research universities, establishes a broad range of
"professional responsibilities" and repth_iites specific nourly
workload requirements of limits.

Comprehensive university agreements do freluently broaden
the range of faculty responsibilities in their workload
articles. This does not necessarily mean less rigor in
maintaining the basic 24 hour teaching load against the
pressure for research time. Two, Delaware State and Lincoln
Universities, which do explicitly distinguish teaching load
from the broader array of scholarly responsibilities, do not
include research as a basis for release-time from instruction
though Delaware State .oes make an allowance for graduate
instruction and Lincoln for externally funded release time.
Three others, though acknowledging departmental teaching
variations (Central State) and a variety of teaching and
program equivalencies (Eastern and Northern Michigan), make no
express pratision for research time. The few agreements that
provide for research as an offset to teaching hours either
empower the administration to allocate specific reductions or
equivalencies (California State, University of Nebraska --
Omaha) or provide procedures for the allocation of specified
quantities of release time (Connecticut State).

Three large independent doctoral granting universities in
my sample (Adelphi, Hofstra, and St. Johns) and one large,
independent technical college (New York Institute of
Technology) have lengthy orkload articles with the
substantial and specific teaching obligations more
characteristic of small independent institutions than research
universities. St. Johns and NYIT establish 24 teaching hours
as the norm, and, though St. Johns notes the importance of
research, provide no research release time. Hofstra
establishes a 24 hour norm and provides a prccedure for
awarding limited number of "grants" of research release time.
Adalphi specifies the 18-hour load more characteristic of
aspiring research universities.

The workload ax icles of the public doctoral and research
universities in my sample rarely exceed a page and almost as
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rarely specify precise teaching loads. The University of
Delaware, Temple and Western Michigan Universities establish
24 hour maximum loads. Delaware refers to past practice for
actual loads. Temple applies the maximum to those engaged
"only in teaching and minimal service;" actual loads are set
by the dean "shall be reasonable and fair," and consider
research. Western provides for administratively allocated
reductions for research. The others (including the
Universities of Cincinnati, Connecticut, New Hampshire and
Rhode Island, and Kent State, Portland State, Rutgers and
Wayne State. Universities) do not specify teaching loads.
Rhode Island notes the diversity of departments, the need for
flexibility in fulfilling professional responsibilities, and
the need to consider "teaching, research, and ...service."
New Hampshire is similar but adds that the chair assigns
individual loads with approval of the dean. Connecticut and
Kent State reference established policy. Rutgers references
departmental past practice as a standard for individuals.
Wayne State combines references to fairness and prevailing
practice with an academic appeal and grievance procedure.

The emphasis on teaching relative to research varies with
institutional mission in negotiated evaluation policies as it
does in workload policies. Few institutions, however, are as
uncompromising in the exclusivity or priority assigned
teaching in their tenure and promotion evaluation policies as
they are in their workload policies. (I have not surveyed
salary evaluation policies because few collective agreements
outside research universities provide selective salary
evaluation). This is not due to lack of emphasis on teaching
in teaching institutions; many of these contracts contain
highly detailed teaching evaluation procedures. Rather it is
due to the tendency even of some predominantly teaching
oriented institutions to require evidence of research
activity.

The most teaching oriented evaluation policies in the
sample include Bloomfield, Curry, Utica, Wilberforce and
Regis. Curry insists upon effective teaching, academic
preparation, and availability to students; it also considers
scholarly activities and college service. Bloomfield requires
"outstanding" teaching effectiveness and satisfactory ratings
in professional preparation, professional attitude and growth
(ranging from publication to attendance at professional
meetings), and college service. Utica expects "exceptional
ability and interest in teaching," evidence of creative
professional activity and service; "publication is desirable
but not absolutely necessary." Wilberforce assesses teaching
effectiveness, professional achievement and service, but
assigns "greatest weight" to teaching effectiveness. Regis
explicitly integrates workload and evaluation expectations.
It limits routine evaluation to teaching, teaching related and
service activities and provides that "since Regis college is
primarily a teaching institution, research is encouraged but
not formally required of any faculty member." But, it also
provides modest release time for research for those seeking
promotion to full professor via a research option.

The remainder of those independent institutions in the
sample that include evaluation clauses in their agreements
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both include research and do not assign teaching priority over
research in evaluation. Monmouth evaluates teaching
effectiveness, scholarship and service; promotion to associate
professor requires "professional growth and accomplishments
beyond the terminal degree." Niagara associate professors
must offer "a high degree of proficiency as a teacher" and a
record of "substantial scholarly research" or its equivalent.
The eight criteria at Emerson include four requirements:
appropriate degree, "outstanding teaching," "service to the
college," and "research/publication." The criteria for
associate professors at NYIT include "superior teaching
performance and demonstrated academic and professional
achievement." Rider expects "effective teaching," department
and college service, and that candidates "demonstrate a
scholarly record appropriate to the rank sought." At Adelphi,
teaching and research are primary and publication is the
clearest evidence of scholarship.

Although these agreements generally include creative
activity as an alternative to publication in appropriate
disciplines, few reflect the broad view of scholarship
advocated by Ernie Boyer (Scholarship Reconsidered, The
Carnegie Foundation for the Advancement of Teaching, 1990) and
other reformers. Most explicitly require research and
publication, not simply scholarship. Yet virtually all but
Adelphi have standard four course per term loads and most have
specific teaching evaluation procedures. These agreements do
not substitute research for teaching. They add the demand for
research to substantial teaching loads.

Those public comprehensive universities that define
evaluation criteria in their collective agreements tend also
to give greater weight to research in their evaluation
criteria than in assigning or crediting workload. In some
instances, however, they do emphasize teaching. Northern
Michigan included "professional development" (research,
scholarship, publication, etc.) along with "assigned
professional responsibilities" (teaching) among its
"judgmental criteria." Teaching is "primary and most
important;" the weight of research and service may vary
departmentally. Delaware State's "judgmental criteria"
establish that "competence in teaching is an absolute
necessity" and given greater weight than "professional
recognition." Nonetheless, both evaluate research for tenure
and promotion though neither credits research as part of
workload.

Two comprehensive universities that offer some workload
recognition of research also deal more delicately with the
teaching and research balance in evaluation. Western Michigan
requires "professional competence" (teaching) and
"professional recognition" (including publications, scholarly
papers and projects, creative activity, consulting aLd

disciplinary services). But "outstanding teaching" or
competent teaching and outstanding recognition suffice for
promotion short of full professor. Connecticut State
University gives priority and "greater weight" to "load credit
activity" which includes teaching and specifically allocated
research time. "Creative activity appropriate to one's field,
such as delivering papers at professional conferences,
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production/performance of artistic works, research, study and
publication" receives second priority--ahead of institutional
service, professional service, and years in rank. The
inclusion of "study" makes this possibly the broadest
definition of scholarly activity in the sample.

Four other public institutions appear to give equal
weight to teaching and research. Central State is Carnegie
classified as a baccalaureate II institution and provides no
research release time. It requires both "evidence of
scholarship and research, particularly scholarly publication"
and "those qualities of character, personality and competence
expected in a teacher." Eastern Michigan expects
"instructional effectiveness" (including expertise) and
"scholarly and/or creative activity" manifest in contributions
to one's discipline through original or applied research. The
University of Rhode Island evaluates "excellence in teaching"
and such evidence of accomplishments as publications and
papers, funded and unfunded research, and creative artistic
achievements. Wayne State University requires "excellence in
teaching and in scholarly achievement" viewed "in the light of
specific department/division, college and University
considerations."

The remaining comprehensive (California State, Nebraska -
- Omaha, and oakland) and doctoral or research (Cincinnati,
Connecticut, Kent State, Portland State, Rutgers and Temple)
universities in the sample do not define evaluation criteria
in their collective agreements. They refer instead to
external documents. I believe that each of these institutions
does evaluate both teaching and scholarship and that the
research requirements are generally demanding. The absence of
contractual specification serves to permit departmental
flexibility, which many agreements also provide, and leaves
the standards to definition through the ordinary procedures of
academic administration and governance. The decision not to
bargain evaluation criteria is evidence of the tendency of
collective agreements to formalize, rather than refashion
pre-existing academic standards.

Even where agreements do specify as well as formalize
workload and evaluation standards, the agreements clearly
build on customary academic policies and do so with
flexibility and, in some instances, imagination. Nothing in
this survey suggests an unwillingness of faculty to negotiate
workload agreements and the survey clearly shows that such
agreements can vary widely in composition and specification.
Many contracts offer detailed workload equivalencies to fit
varied, and sometimes innovative, teaching assignments. Many
permit departmental colleagues or chairs, flexibility in
distributing departmental loads. Many contracts place great
weight on teaching and teaching evaluation. Teaching
evaluation procedures are often detailed and range from
student evaluation to self-assessment to classroom visitation.
Few agreements, .,owever, define scholarship with the
flexibility called for in recent reform proposals; the
substitution of creative activities for research generally
applies only to the creative and performing arts. Contracts
could and should incorporate broader notions of scholarship
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and greater recognition of its relation to teaching,
especially in teaching oriented institutions.

Since collective bargaining clearly manages many aspects
of workload and evaluation flexibly, and soundly, it is not
bargaining itself which can account for the lack of greater
recognition of teaching and broadly defined scholarship.
Serious scholarship, of whatever variety and however measured,
requires time. Most contracts, especially in teaching
institutions, measure time in teaching units. The prevalence
of ther24 hour load and the limitations on release time in the
college and comprehensive university contracts in this study
suggest that bargaining has not led to an erosion of classroom
contact hours compared to similar non-bargaining institutions.
They also suggest that these agreements do not afford
scholarship the time that they accord to its evaluation.
Since research university agreements rarely define workload,
they cannot be the source of such workload changes as may have
occurred in research institutions.

Broadening the definition of scholarship will not
increase the time for its accomplishment in teaching
institutions. It could lessen the demand for publication in
research universities but, if this is translated directly into
increased teaching loads, it will mean merely more teaching
and less research, not better teaching and wider scholarship.
If broadening the definition of scholarship --d lessening the
pressure to publish is intended to improve undergraduate
teaching, then teaching loads as well as evaluation need
appropriate redefinition. Since the current climate of public
policy hardly favors reductions or even stability in teaching
loads, the prospects for genuine reform are limited.

Some primarily undergraduate institutions which have
imposed substantial publication requirements in evaluation
procedures, while maintaining 24 hour teaching loads, might
well benefit from broadening the definition of scholarship, so
that faculty scholarship could more closely relate to faculty
teaching. Some research universities could take similar
measures regarding those faculty primarily engaged in
undergraduate instruction. Many institutions could benefit
from distributing workload more flexibly among faculty and at
different stages of faculty careers. Such flexibility exists
in many current collective agreements and is not technically
difficult to bargain. But flexibility is difficult to achieve
as contrary pressures increase. The current contrary
pressures, manifest in the agreements surveyed here, to
emphasize teaching in workload policies and research in
evaluation policies, are bound to make bargaining and reform
difficult. Success will require more than good will. It will
require honest recognition of the fact that combining teaching
and scholarship well requires more time than doing either
alone or both poorly.
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ROLES, REWARDS, AND RESPONSIBILITIES

B. FACULTY ROLES AND REWARDS IN THE
CONTEXT OF ACCOUNTABILITY

Lawrence Gold, Director
College and University Department
American Federation of Teachers

Let me start by saying that, in, my view, moving
systematically to expand faculty roles and rewards would be
good for faculty, good for students, good for research, good
for service, good for education. But I would like to address
the ;sue on another plane today, the political plane. In
short, I think that negotiating a broader set of roles,
expectations and rewards for faculty is an essential
ingredient in responding to the most important political
movement now affecting colleges and universities: the
accountability movement, the movement to measure and assess
what we do and accomplish in higher education.

The sources of the accountability movement are familiar
to all of us. First is the funding crisis in the states,
which has forced K-12 education, higher education, health,
welfare, and corrections into an unhappy competition for
scarce dollars. Because funding for these competing
priorities is often mandated by law or the courts, higher
education has not been coming up the winner in this
competition. In fact, for the first time since World War II,
we have lost state dollars in absolute terms over the last two
years. obviously, when dollars are scarce, accountability is
bound to become a more salient issue.

Rising tuition is another factor. The growing distrust
of all American institutions is certainly a factor. And then,
there is all the negative publicity about higher education in
particular -- the disputes over intercollegiate athletics; the
accounting of research dollars; our problems about retention
and dropouts; and the annual crop of articles about college
graduates who are ill-prepared or who simply cannot get jobs.
Finally we have the polemicists who are getting a whole lot of
publicity saying false and mean-minded things about the
professorate -- most to the effect that professors do not work
very hard, and that they care much more about doing useless
research than teaching their students.

How I do not mean toloverstate this. Higher education is
still held in relatively high regard among the public and



legislators compared to other institutions. But it is also
true that more questions are being asked about us -- some
good, some not so good -- and that the political system is
generating some responses. We now have about ten states with
mandates, some soft, some hard, about faculty teaching loads,
with another six or seven considering similar propositions.
The most recent law, in Ohio, mandates an across the board ten
percent increase in classroom workload for faculty at all
public institutions. Other states are developing a variety of
standardized assessment mechanisms for college students and
institutions.

And now we see the federal government, in what I consider
a very importai. change, getting into this in a major way. In
fact, I think we are seeing the beginning of a new era of
direct federal involvement in institutional affairs.

The traditional stance of the federal government was that
of non-involvement with the innards of higher education,
coupled a concentration on access rather than quality. In
general, the federal government relied on the states, and more
particularly on private accrediting agencies, to deal with
quality issues. As time went on, and student aid became a
major dollar eater for the federal government, the U.S.
Education Department became much more involved in
institutional management of student aid funds. But that was
about it.

In recent years, though, things have changed for a
variety of reasons. We have seen the press and Congressional
hearings shine a very harsh spotlight on fraud and abuse and
educaticnal fraud. At the same time, the federal deficit
engendered greater scrutiny on all domestic spending programs.
The result of all this, coupled with the negative publicity
about academia I discussed earlier, is that Congress and the
Administration are both saying they want to focus more on
quality and outputs in higher education, as well as access.
This obviously makes sense in some respects, although I have
to be cynical and point out that one reason for officials to
like this stance is that it does not cost a lot of money to
focus on quality, while it would cost a whole lot of money to
really deal with the access question.

The first concrete result of this new attitude was
passage of higher education legislation in 1992 causing one
accrediting agency to say, "There is a very significant body
of opinion in higher education that says to the public, trust
us and don't require us to produce any evidence of results.
What we are saying is that those days are over. Institutions
and faculty have got to demonstrate the good things that are
happening to students."

This, P think, is only the beginning. The Education
Department is reviewing the student aid programs right now, to
see to what extent grades, other output measures and
accountability ought to be built into the basic access system.
Moreover, the National Goals Panel, a non-federal commission
closely tied to the Administration, and the government's
National Center for Educational Statistics are both talking
about developing some kind of national assessment test for
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college students, either at the beginning, in the middle or at
the end of their undergraduate studies, or all three.

All of this is quite a change, and, far from going away,
I think the debate about accountability is just beginning.
The only section of Secretary Reilly's State of Education
speech delivered last February dealing with higher education
was his call for a new public dialogue on accountability in
colleges and universities. And the basic point is right. The
public has a right to know that higher education institutions
and faculty are working hard to serve the needs of the
community, especially students needs, and that the investment
in higher education is spent wisely. Leaders of the three
faculty unions have been meeting this year, and will actually
meet tomorrow just following this conference, to talk about
how to engage that debate, even lead it.

But you can also be sure that the kind of mechanistic
solutions to accountability that legislatures, governors and
bureaucrats are prone to are pot the right answer. Pretending
that accountability is a matter of mandating more classroom
hours is just that, pretending. As my colleague Ernie
Benjamin says, it may lead to more teaching, but it certainly
will not lead to better teaching. Developing a rote, a
standardized test in the diverse world of higher education is
just silly. Is there a test that can really capture what a
student nurse, philosophy major and a junior officer should
know at the end of their collegiate training? I do not think
so. Mechanistic output measures like placement rates also
obscure more than they reveal.

so what are we to do in the face of all this? Here is
what I think. First, we in higher education must do a much

Ibetter job of explaining to the public who we are and what we
do, and we must make a concerted effort to get our message
out. The public needs to know that higher education is more
than classroom hours, that faculty work well over fifty hours
per week on the average, and that teaching is both the
preferred activity and the actual way of life of most faculty
at most institutions.

We need to look at our own campuses Ind make sure all of
our schools have processes in place, collegial processes, to
really define the institutions's missions and goals -- not as
pap, not as a set of "all things to all people" homilies, but
so as to give a real sense of direction to the institution as
a whole. For example, does the school aim to attract a
particular cohort of students? Is there a particular
philosophy or slant to the education it offers? What should
a graduate of that institution know and be able to do? Now
does the institution relate to others in the state? Are there
any special research or service roles for the institution.

Few institutions have a good process in place to think
through the answers to these questions. To the extent they
do, even fewer have communicated this thinking either to the
publics they serve or even to their own workers. And fewer
still could demonstrated that they have taken the next step,
which is to systematically direct resources toward the ends
they have set for themselves. Not to point fingers, but how
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often do legislatures ask administrators to account for how
much of their time is devoted to the educational mission?

And then, I would maintain, if we had a better idea of
what we were really trying to do, institution by institution,
we would have a much easier time of defining for ourselves how
we could and should be held accountable for achieving those
goals. Accountability would not become a "one size fits all"
proposition, but one in which institutions can show the public
a set of goals and a process of assessing accountability that
makes sense in terms of those goals.

When we think of making this kind of accountability
structure operative, it seems to me that the academic
department becomes a linchpin in the process. It is the place
where the missions and goals of the institution intersect
with, and are mediated with, the work that faculty actually
do. And that brings us back to faculty roles and rewards.

We will not be able to translate goals into the day-to-
day activities of each faculty member unless faculty are
rewarded for excellence ip furthering those goals. If avenues
of advancement and resohrces are too heavily dependent on
published research, and too little inviting of excellent
teaching and service, then we cannot expect faculty to
concentrate on teaching and service. It will not happen.
Periodically planning with faculty members their research,
teaching and service goals at the department level, and
rewarding them based on their excellence in fulfilling those
expectations, can become the essential ingredient in
connecting mission with faculty work, and coming to grips with
accountability in a sensible way.

To do that, we will need to develop all sorts of new ways
to give greater flexibility to faculty careers and document
achievement in the teaching and service areas. In that
regard, I have been enormously impressed with the work of the
Carnegie Foundation, the American Association for Higher
Education, and Syracuse University inputting forward concrete
ways to move teaching and service evaluation into the
mainstream. I. know I can speak for all three faculty unions
in saying that we are enormously supportive of this work and
will be encouraging it among our members.

And let me close by saying one more word about the union
role in all this. First, as I said, AFT, and I believe our
colleagues, are going to look very seriously at campaigning
more effectively with the public on the question of higher
education's work. We are going to look at ways to encourage
through collective bargaining the kind of mission building and
expansion of roles and rewards that I have just described.
Again, AFT, and I believe our colleagues also, are going to
work hard over the next academic year to meet with government
leaders and other organizations to try to reach a possible
consensus about what accountability ought and ought not to
encompass.

I think we all need to explain to the public that, to do
our job well, we need to have academic freedom, a good deal of
faculty autonomy, and collegial decision-making. But that
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does not mean that we think we are accountable only to
ourselves. Students, parents, government officials, community
leaders all have a right to look at what higher education is
doing and to assess our performance. We need to broaden
faculty roles and rewards not just because faculty would like
it better, but because it would allow faculty to contribute
directly, in a clearly understood and negotiated way, to the
achievement of key institutional goals. And I think that
would be a great step forward.

76



ROLES, REWARDS, AND RESPONSIBILITIES

C. COLLECTIVE BARGAINING AND TECHNOLOGY

Christine Maitland, Coordinator
Higher Education Services

National Education Association

Technological developments have expanded dramatically.
It is having a great impact on the work of faculty in higher
education. One way to understand this impact is to review
what is being bargained around the issue of technology. The
negotiation of technology matters is in an emergent phase,
with much left to be negotiated and, from the standpoint of
faculty, with much left to be protected. Contracts have
inadequately anticipated the potentials inherent in such
technological usages as long-distance learning, telecommuni-
cations, and the entrance of the Internet into college
classrooms. By and large, contracts of two-year institutions
tend to have anticipated the impact of telecourses on workload
more extensively than those of four-year institutions and have
attempted to quantify the impact for purposes of calculating
workload and compensation. Contracts of both two-year and
four-year institutions contain provisions on property rights,
although those of the four-year institutions tend to be less
restatements of external law than adaptations of that law to
the academic workplace. Workload sections follow a fairly
traditional industrial model of seeking to protect workers
through a definition of terms and conditions of a teaching-
based load. In two-year colleges, the contracts are far more
detailed in their provisions. For the most part the contracts
in the NEA Higher Education Contract Analysis System (HECAS)'
lack proactive provisions that will ensure the employees a
voice in decisions around increasing productivity, creating or
enhancing jobs, and sharing in the proceeds of such increases
in productivity.

The word "technology" encompasses a wide range of issues
including intellectual property rights, training, preparation
time, job security, evaluation, and compensation. For example,
if 2,000 students are signed up for a television course
viewed in their homes, how should the class size be counted

This paper is excerpted from a chapter appearing in the 1995
NEA Almanac of Higher Education, titled "Trends in Bargaining:
Restructuring and the Terms of Professional Labor" co-authored
by Christine Maitland, Rachel Hendrickson, and Gary Rhoades.
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for compensation? Once a faculty member is video taped and
the tape is used again in subsequent semesters, who owns the
rights to the video? What kind of preparation is involved in
filming a course? Who owns the product? What kind of payment
should the developer receive? Will technology supplement or
supplant staff? Will training in the use of technology be
provided? What resources will be available to staff? What
are the standards for evaluation? Where does technological
use fit -- under teaching or scholarship? How will the use of
technology be evaluated?

INTELLECTUAL PROPERTY RIGHTS

Ownership of the products of faculty work is not just a
theoretical issue. The institution that had no interest in
laying claim to $500 in royalties for a scholarly book is now
ready and willing to assert ownership over potentially
lucrative patents or copyrights. There are instances of
faculty inventions that have been worth millions of dollars
and ownership of these inventions is sometimes contested. In
1989, the University of California Jstimated that the
patent/licensing rights produced over $10 million of income
from faculty works and predicted that in the next decade, it
would be $40-50 million. The University of Wisconsin makes $50
million from the licensing of intellectual property. Other
examples include: Gatorade was invented by a professor at the
University of Florida; Stanisfloride was invented by a
professor at Indiana University.2

Enghagen (1994) notes that "Faculty members will continue
to encounter intellectual property issues in the course of
their duties. While the legal issues are settled for many of
the traditional facets of classroom instruction and research,
new frontiers have arrived in the areas of distance education,
and technology development and transfer."3

According to traditional common law principles, in the
absence of an explicit agreement, the rights of employees to
their inventions depends on the nature of the employment. The
seminal case delineating rights to employee inventions during
employment is United States v. Dubilier Condenser Corp.
Dubilier involved the rights of two full-time laboratory
researchers at the U.S. Department of Commerce's Bureau of
Standards, who generated inventions while on the job, using
the Bureau's resources and facilities. Focusing on the
fundamental nature of the employee's job, the Supreme Court
established that if an employee is hired to invent products as
part of the job, then the patent belongs to the employer. If
the employee is hired to do general work and the employee
conceives an invention the "contract is not so broadly
construed as to require an assignment of the patent."
(201lbilier 53 S. Ct. at 557). Further, if the employee
creates his/her invention while on the job, using the
employer's facilities and resources, the employer acquires an
implied licensee or shop right to used the invention. These
principles are established for both the private and public
sectors. There is a difference in law between patents and
copyrights. Copyright law vests ownership in the author, but
allows employers to claim ownership if the work is within the
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scope of employment. Courts have recognized a "teacher
exception" to this doctrine for education materials created by
teachers.

There have been lower court cases that apply the
principles of pubilier. In sum, it can be concluded that
absent an express agreement assigning ownership rights, or
conduct that might be construed as contractual acquiescence in
university policies providing for such assignment, faculty
members retain all rights to their inventions. However, if
the invention is developed while on the job, using university
materials and funding, the university may have a nonassignable
licensee to use the invention. A further important
distinction is in the determination of whether the invention
is subject to patent law or copyright. law. Faculty-created
software is potentially a very lucrative product over which an
institution might attempt to claim ownership. The legal
precedents in this area makes the issue very important to
unions that want to protect faculty property rights.

The most common provision bargained in the area of
technology is copyrights and patents. Twenty-eight contracts
in the NEA HECAS have a section on this topic. Many of the
contracts have language similar to that found in common law.
If the individual develops the product on his/her own time and
without college resources, then the copyright or patent
belongs to the individual. If the person uses university
resources then usually the faculty member and the campus share
the copyright or patent. Or in some of the contracts, once
the campus has been reimbursed for using its resources, then
the faculty member owns the rights to the product. In some
cases, if there is not written agreement to the contrary, then
the campus owns the product. One example of this language
appears in the Shoreline Community College in Washington
contract, Article 7, "Copyrights and Patents" which states:

a. The ownership of any materials, processes or
inventions developed solely by an academic
employee's individual effort and expense shall
vest in the academic employee and be
copyrighted or patented, if at all, in the
academic employee's name.

b. The ownership of materials, process or
inventions produced solely for the College and
at College expense shall vest in the College
and be copyrighted or patented, if at all, in
its name.

c. In those instances where materials, process or
inventions are produced by an academic
employee with college support by way or use of
significant personnel, time, facilities, or
other college resources, the ownership of the
materials, processes or college resources, the
ownership of the materials, process or
inventions shall vest in (and be copyrighted
or patented by, if at all) the person
designated by written agreement between the
parties entered into prior to the production.
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In the event there is no such written
agreement entered into, the ownership shall be
apportioned between the parties utilizing the
binding arbitration procedures."

IMPACT OF TECHNOLOGY

It is clear from some of the contract language, that
campuses are attempting to grapple with the new technology and
its impact on the campus. Several contracts have interim
provisions to develop technology on a class by class basis
until the parties can fully negotiate provisions on the use of
technology. From an analysis of the contract provisions that
exist in the sample, it appears that the unions are concerned
about technology replacing workers, workload, training, and
evaluation.

The Florida State University System contract article
titled, "Instructional Technology," which defines the broad
scope of technology issues and concerns. It also moves
towards establishing a philosophical basis for the use of
technology:

(a) The parties recognize the increasing use of
new technology, such as video tapes and
computer software, to support teaching and
learning and to enhance the fundamental
relationship between employee and student.
Furthermore, the parties also recognize that
this technology should be used to the maximum
benefit of the university and the employee.

(b) Instructional technology material includes
video and audio recordings, motion pictures,
film strips, photographic and other similar
visual materials, live video and audio
transmissions, computer programs, computer
assisted instructional courseware, programmed
instructional materials, three dimensional
materials and exhibits, and combinations of
the above materials, which were prepared or
produced in whole or in part by an employee,
and which are used to assist or enhance
instruction. (Article 9.8)

The contract goes on to provide that if the Instructional
Technology is done without University resources then the
employee owns the product. If the work is done with
University resources, then the employee and the university
"shall share in the proceeds." (Article 18.7)

Gogebic community College in Michigan has an article on
Telecommunications which addresses a very important issue for
the unions -- the potential for job loss. The contract
states:

The telecommunications education system is an
electronic educational network designed to provide
an alternative means of instructional delivery to
provide education resources to students in a cost
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effective and efficient manner. A tele-
communications education system shall not cause the
layoff, replacement, displacement, or reduction of
any faculty member's work hours. . . Class
schedules utilizing Telecommunication as a delivery
system will be determined as part of the normal
scheduling process. . . . faculty will be offered
first opportunity to instruct Telecommunications
activities based on seniority. Pay shall be
determined in accordance with the credit/contact
value of the course, whichever is appropriate.
(Article XVII)

Technology and jobs is also the subject of a contract
provision at Grand Valley State University in Michigan. The
contract covers support personnel and states:

. . . the University and the Association recognize
the introduction and expansion of electronic
technology at Grand Valley State, including CRT's,
work processing machines and other electronic
devices. The University hereby confirms that such
equipment introduced to date was not procured for
the purpose of eliminating bargaining unit work.
In the event that the expansion of new
technological devices makes skills obsolete, the
University agrees to make reasonable efforts to
make available training opportunities to employees
to improve existing skills or develop new skills so
that employees may better serve the needs of the
University. Nothing in this Agreement shall be
construed to limit the University [sic] right to
introduce new electronic technology.

The parties to the agreement at Oakland University
(Michigan) determined they die not have enouyn experience to
bargain in the technology area although they agreed on the
intent to bargain in future contracts. "Therefore, during the
term of this Agreement, Oakland and individual faculty members
may enter into written agreements for experimentation with
these new media. Said agreements may delineate such items as
form of compensation, recapture by Oakland of production
costs, royalties to be paid, ownership of copyrights, and
preparation of accompanying materials." Further, the
association will be provided copies of the agreements and
notified about the credit hours used by media courses.

The contract for the Pennsylvania State System of Higher
Education recognizes that "technology allows methods of
instruction different from traditional instruction in-the-
classroom including, but not limited to, long distance
education which involves teaching students by technological
link-ups." Methods of instruction may include "instruction
utilizing satellites, fiber optics transmission, full-motion
video, cable TV, microwave transmission, audio-

,hics/computer, and videotapes." Like the prior contract,
the parties recognized that the technology was changing so
rapidly it was not possible to bargain all the specifics. So
they determined the technology courses would be approved by
local and state "Meet and Discuss" (a union/management
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committee). The new courses would also need the approval of
the University curriculum process. Other provisions in this
article provide that "technology shall NOT be used to reduce,
eliminate or consolidate FACULTY positions." The article also
provides for additional compensation for the development and
delivery of technology courses and the development of
evaluation guidelines. It concludes: "Due to the constantly
changing technologies, this Article will be reviewed and/or
revised at the time of the contract negotiations."

The contract for Schoolcraft College in Michigan has
extensive provisions for television classes. Prior to
receiving an assignment of a television course the faculty
member must attend an orientation session. "Due to the unique
requirement of distance education courses coupled with the
varied needs of adult learners," the instructor is responsible
for several duties: viewing the course videos prior to the
beginning of class, preparing a special format syllabus which
is distributed to students at the first class session,
communicating with students by phone or mail at least two
times a month at college expense, a minimum of three review
sessions for the students, and tests. No faculty member is
"required to teach a television course unless it is necessary
to make a basic load." Most television courses are taught as
supplemental classes and there is a class size limit specified
in the agreement.

Eighteen of the contracts address workload and
technology. Youngstown State University provides that: "Up
to three (3) computer-based and/or medial-based courses may be
developed and/or taught on an experimental basis during each
academic year of this Agreement, providing the faculty member
who teaches each course receives regular workload credit for
it the first time it is offered, and providing further that
the Administration and the Association reach agreement on
workload credit for the course prior to it being offered a
second time." The parties further agree to negotiate
provisions for these courses in the next contract. The Salem
Community College contract in New Jersey specifies that
Computer-Assisted Instruction will be compensated at a per
student rate of $26.80 in 1993-94. The Barstow Community
College Contract in California provides that, "hours for
television courses are the units assigned to the individual
class." The Spoon River College in Illinois states that "the
utilization of new technology that results in different or
innovative class or schedule arrangements that have the mutual
approval of the college and the employee may be assigned as
requested by either a faculty member or the college." The
contract for North Central Voc-Tech in Wisconsin provides
that "Telecourses shall have a value of three and one-half
percent (3.5%) per credit and a maximum enrollment of 32
students." The parties agreed to assign this provision to a
"Labor/Management Work Load Committee" for study.

The agreement for Ferris State university in Michigan has
an article, "Courses taught by non-traditional methodology"
which provides:

a. Credit-bearing courses taught by non-
traditional methods (television, computer
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aided instruction, video tape lecture, or any
other electronic or other media) will be
offered consistent with department procedures.

b. Courses offered by any of the above methods
will be assigned an instructor (s). The
department head/supervisor and instructor(s)
shall mutually determine, in advance and in
writing, the contact hours required by the
assignment which shall be considered part of
the instructor's (s') class load.

Whatcom Community College in Washington divides
technology-assisted courses into three categories for
calculation of contract hours. "Mediated Instruction System
Facilitation" (MISF) requires the least amount of work by a
faculty member, and therefore requires no adjustment in
workload. MISF involves instruction "wherein coursework is
totally packaged and faculty are not required to do curriculum
development/revision, preparation, grading, or cctsultation
beyond contracted hours." Where the faculty member is
required to "do some curriculum development/revision,
diagnosis, planning, evaluation, and outside consultation,"
adjustments in contract hours are made. Further adjustments
are made for telecourses which "do not require, beyond the
norm, curriculum development or faculty/student interaction
(including evaluation)."

In California, at Coast Community College District there
is a unit of part-time faculty which provides extra pay for
activities directly relaed to teaching. "These activities
shall include but not be limited to substituting; telecourse
design and development; alternative learning services; open
laboratory classrooms with one-on-one tutoring (basic skills,
language labs, ESL labs, and computer labs). The rate is $215
per day ($26.88 per hour)." Clark College in Washington has
a provision that "telecourses are paid at the lecture rate
with no bonus for enrollment. However, if enrollment exceeds
standard capacity by 15 a second section will be opened and
paid. If double capacity is reached plus 15, a third section
will be opened and paid, etc."

The use of technology also brings up issues of
evaluation/monitoring. The Pensacola Junior College contract
in Florida has a provision for administrative evaluation of
faculty which prohibits the use of "any electronic recording
device in the process of evaluating faculty." The contract
for Mt. San Antonio Community College in California states the
following: "In the evaluation process, faculty shall be free
from any and all forms of electronic or other listening or
recording devices, except with his/her express and non-
continuing consent." At Monterey Peninsula Community College
in California faculty may choose to be evaluated by
"electronic recording devices."

It is clear from the above discussion that the use of
technology in higher education is multifaceted and a complex
issue. The number of agreements that have provisions to
approve the use of technology on a case by case basis and
bargain full provisions in the next contract indicates that
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this is an arena of great uncertainty. The parties do not
have enough information to negotiate contract provisions so
they agree to work through labor/management committees until
they can bargain all the implications. It is also clear that
the parties are not resistant to using technology and non-
traditional ways of teaching, but they are proceeding with
caution as it relates to the impact of technology on the mon::
traditional areas of compensation, workload, and evaluation.
This is an area of contract negotiations that will be
developing over the next five to ten years as institutions
turn to increased use of technology as a means to maintain or
increase productivity in light of continuing fiscal
restraints.

ENENOTES

1. The NEA Higher Education Research Center selected a
nationwide sample of approximately 200 contracts balanced for
factors such as two-year and four-yer campuses, geography, and
type of employees. The Texts for these contracts were scanned
into a computer and then analyzed using software that can
search for specific words or phrases. The Higher Education
Contract Analysis System (HECAS) enables users to query items
commonly found in contracts and to analyze the language.

2. Figures for this section were presented at the 1993
Baruch College Collective Bargaining in Higher Education
Conference by Lawrence A. Poltrock, General Counsel for the
AFT, in a session titled, "Campus Bargaining and the Law"
April 20, 1993.

3.. Enghagen, Linda K. "Intellectual Property Concerns
for Faculty," paper presented to the NTU Faculty Forum Series,
sponsored by the U.S. Department of Energy, December 7, 1993.
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ROLES, REWARDS, AND RESPONSIBILITIES

D. LESBIAN AND GAY CAMPUS ORGANIZING FOR
DOMESTIC PARTNER BENEFITS'

M.V. Lee Badgett, Assistant Professor
School of Public Affairs
University of Maryland

INTRODUCTION

Almost as soon as the first sign of what we now know as
the AIDS epidemic appeared, gaps in the legal status of gay
men's family structures became painfully obvious. Anguished
men were legally denied entrance to hospital rooms to visit
their ill longtime lovers. Gay workers could not ask for work
leave to care for their dying partners or to grieve once their
lovers were gone. Gay men with AIDS were forced to seek
government-provided medical care because their partner's
employer did not recognize their family relationship in the
granting of employment benefits. Gay men lost homes and
possessions when their partners died without wills, leaving
material possessions to biological relatives by default. The
vulnerability of lesbian family life was revealed not just in
the experiences of lesbians' gay male friends, but in the
stories of women such as Sharon Kowalski and her partner Karen
Thompson, who were a causecelitre among lesbians in the mid-
1980s. After an auto accident physically incapacitated
Kowalski, the two were kept apart for five years as Minnesota
courts allowed Kowalski's parents to deny Thompson visitation
rights and input decisions about Kowalski's rehabilitation.

Add to those tragic scenarios the more hopeful pressure
from the "lesbian baby boom" and the aging of a generation of
lesbian, gay and bisexual activists, and the growing movement
to expand the social and legal definitions of family to
include those families based on homosexual relationships can
come as no surprise. Facing an enormous task in changing
centuries-old public policies defining families and marriage,
lesbian, gay, and bisexual activists have often found faster
but rewarding results within their work places, the source of
much of the economic glue that holds families together,
providing both wages and benefits. And those work places with
relatively tolerant environments, democratic governance, and
social influence, such as colleges and universities, are the
sites of many successor in this new wave of workplace
collective action. At least 25 campuses (see Table 1) now
include lesbian and gay employees' "domestic partners"2 and
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Table 1: Campuses Offering Domestic Partner Health Cart Benefits

ra
University
Cr College

Date Opp.
sex?

Time
Req.?

Docu-
resents

Req.?

Affi
davit
Req.?

Health
Care

Other
Ben.

American Fall 1993 No Yes Yes Some

Brown 5/1)94 No I yr.
resid.

Yes Yes Yes Not
yet

Chicago 2/1/93 No none No (I) Yes Yes Yes

Clark 6/1193 No 1 yr.
raid.

Yes Yes Yes Yes

Columbia I/1/94 No 6 mon.
raid.

No Yes Yes Yes

CUNY I/1/94 Yes . 6 mon. Yes (2) Yes Yes No

Dartmouth 1/1194 No none No (I) Yes Yes Yes

Harvard 1194 No 6 moo. Yes (2) Yes Yes Yes

Iowa I/93 No none No Yes Yes Yes

Iowa State No none No Yes Yes Yes

Middlebury 9/1)93 Yes 6 mon. 7 Yes Yes 7

Minnesota 10)93 No none No (I) Yes Yes (3) Yes

MIT 6/1193 No 4 mon.
resid.

Yes Yes Yes Yes

Northeastern

NYU

Penn 4)94 No none Yes Yes Yes Yes

Patter Col. 3/102 Yes none No Yes Yes (3) 7

Pomona
Col.

9)93 Yes none Yes Yes Yes (3) Yes

Princoon(4) 7/1/94 No none Yes Yes Yes Yes

Smith I/184 No 1 year No Yes Yes Some

Stanford 2/1/93 No 6 mon. No Yes Yes Yes

Swarthmore

Vermont No 6 mon. No Yes Yes No

Wesleyan

Yale I/I/94

Notes: /11 Prnolovee must be able to produce daumentano if requested.

2) Most also register with a local mun cipality, which might have diffe ern requirements.
3) Nat covered under university health plan, but employees reimkorsed for at least some of the expenditures on
artners individual health plan.
4) This is the definitior for DP access to university facilities, but may change for health benefits.

clutter: Interviews with university staff. faculty, and administrators at CONY. Brown, Middlebury, Vermont.
among, Iowa, Iowa State. Smith, Penn, Princeton
ress releases from Columbia. Harvard. MIT. Penn

University Documents from Stanford. Chicago. Filter. Dartmouth. Middlebury, Clark
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their children in health care benefit programs, and many other
colleges and universities offer lesbian and gay families less
costly benefits such as family-related leave and access to
university facilities.

Most of the media attention and universities' fiscal
concerns htve focused on the benefits sought by lesbian, gay,
and bisexual workplace activists, and I will also focus this
overview of gay labor issues on family-related benefits.
Adding sexual orientation to campus nondiscrimination
policies, incorporating lesbian, gay, and bisexual issues into
the curriculum, and addressing the campus climate for students
are some of the other changes being promoted by campus
workplace and academic activists. But none of those issues
comes close to the benefits issue in igniting the passions of
lesbian and gay staff and faculty, most of whom believe that
benefit plans based on marriage blatantly discriminate against
their families since lesbian and gay couples cannot legally
marry. As campuses come to agree that faculty, students, and
staff of all sexual orientations should be treated equally,3
compensation policies that fail to recognize the equality of
lesbian and gay families will be difficult to defend.

Employment benefits take many forms at universities,
including tuition remission, family-related leave, access to
university facilities, and, of course, employer-provided
health care benefits, which constitute the golden ring for
activists and the greatest fear for cost-conscious university
officials. Since the process of obtaining domestic partner
access to benefits is quite similar for other forms of
benefits, this paper will focus on the contentious issue of
health care benefits. The patterns noted in this paper are
based on written documents from universities or employee
committees, on inte'views with faculty and staff, and on my
informal contacts with lesbian, gay, and bisexual workplace
activists over the last two years. The first question
considered asks what gay employees want in place of the
current qualifications for benefit eligibility. The
strategies and achievements of gay employees are then
considered, followed by a discussion of universities'
responses and concerns.

WHAT LESBIAN AND GAY EMPLOYEES WANT

On the face of it, lesbian and gay staff and faculty seek
simple equality: their relationships and families should have
equal status with those of their legally married colleagues in
qualifying for access to an employer's benefit policies. The
most complete way of achieving that particular goal would be
to legalize marriage for two people of the same sex, a goal
being sought in several states and localities across the U.S.
However, the motives of lesbian and gay employees seeking
domestic partner benefits within a particular workplace vary
in ways that reflect the history and politics of the lesbian
and gay movement more generally. This variation in motives
has important implications for the rationale for and form of
domestic partner benefits sought.
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One strand of political activism within the lesbian and

gay communities struggles for liberation from social

institutions, such as marriage, that restrict the range of

human expressions of sexuality and commitment. Paula

Ettelbrick, a prominent lesbian legal activist, argues against

marriage from this perspective: "Marriage runs contrary to

two of the primary goals of the lesbian and gay movement: the

affirmation of gay identity and culture and the validation of

many forms of relationships." Within this political

framework, domestic partnerships constitute an alternative
legal form for relationships and families that should exist

alongside the option of traditional marriage for both

homosexual and heterosexual couples. Workplace activists with
this perspective are likely to argue that employment benefits

based on marriage discriminate against all unmarried couples,

whether gay or straight. Those activists will push for
domestic partner definition that include opposite sex as well

as same sex couples and may find allies among non-gay
employees who will benefit from increased access to benefit

plans.

A second strand of gay political activism emphasizes
civil rights and the pursuit of equal treatment where such

treatment is denied purely because of sexual orientation. In

this view, providing benefits based on legal marriage clearly
discriminates against lesbians and gay men: opposite sex

couples always have the marriage option but same sex couples

are not legally allowed to marry. From this perspective,

recognition of same sex couples' domestic partnerships

alleviates some of the inequality based on sexual orientation.

Of course, once principles meet political pragmatism,

such a clear-cut distinction between the liberation and civil

rights motivations may not be obvious in the domestic
partnership eligibility proposed by employee groups. Most --

but not all -- groups start off advocating for the inclusion

of both opposite sex and same sex partners. At Pomona

College, the lesbian and gay staff and faculty group proposed

a definition covering only same sex partners, but the college

administration added opposite sex partners to this policy. A

CUNY task force recommended giving benefits to same sex

partners, but city-wide negotiations ultimately resulted in

both opposite sex and same sex partners receiving benefits.

in other cases, legal strategies limit coverage. When groups

have sought domestic partner policies based on sexual

orientation nondiscrimination laws and policies, such as at

the University of Vermont and Rutgers University, only same

sex partners could be included.

Furthermore, since the organizing efforts at universities

have been led by lesbian and gay employees and since unmarried
heterosexual couples do not appear to be a well- orgaiized

group, a classic free rider problem results in which

heterosexual unmarried couples do not participate in the gay

groups' efforts. As a consequence, gay groups may effectively

treat opposite sex unmarried couples as a less important issue

or as a bargaining chip to be dropped at an employer's

insistence. Even when unmarried heterosexual couples are

involved in the political process, as they were at Dartmouth

College,5 employee pressure may not be enough to overcome
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universities' resistance to broad domestic partnerdefinitions. Universities' compromise positions often involvedropping opposite sex couples for practical reasons (theywould be too expensiv-: 'o cover) and philosophical reasons(they can choose to marry if they want benefits). Thus bothrhetorically and practically, policies pfomoting equality
rather than liberation have proven more accessible goals for
lesbian and gay faculty and staff, although complete equality
with married couples has proven impossible to obtain, asdiscussed in a later section.

HOW GROUPS ARE WORMING TO GET DOMESTIC PARTNER BENEFITS

The workplace has become the latest site of lesbian and
gay grassroots organizing and collective action. National
conferences and publications devoted to gay workplace issues,
the formation of a Workplace Project within the National Gayand Lesbian Task Force, and even the popularity of computer
bulletin boards devoted to domestic partnership issues allattest to the growing number and sophistication of lesbian,
gay, and bisexual workplace activists. Many campuses have
either a formal lesbian and gay staff and/or faculty group oran informal network of employees. These groups appear to bethe source of most efforts to persuade their universities to
grant domestic partnership benefits.

Whether formal or informal, gay staff and faculty groups
on differer. campuses follow similar courses of action:collecting Iformation, strategizing paths, and lobbyingadministrators. Most campuses have formal bureaucraticprocesses for policy changes, and gay employee groups willoften try several avenues. For relatively small, self-contained (usually private) colleges and universities, theseprocedures may be straightforward and sufficient. Forinstance, the gay and lesbian group of Middlebury College
(GLEAM--Gay and Lesbian Employees at Middlebury) gathered
information on the experiences of other schools with domestic
Partner benefits and wrote a position paper supporting apolicy change.° After gaining the support of the local AAUP,GLEAM sent the paper to the President of the College, who
presented the paper to the College's trustees and gained finalapproval of the new policy. Many other colleges and
universities have also followed this persuasion path. Butthis path may be quite complicated, especially for state
universities. For instance, at the University of Maryland
employees receive some benefits from the campus (access to
recreation and child care facilities), some from the stateuniversity system (tuition remission and family-relatedleave), and some from the state (health care and pensions)

If persuasion is successful at an early informal stage,
high level campus officials -- chancellors, presidents, or
provosts --may appoint an official university committee to
study the issues and make recommendations. At Harvard, the
provost appointed a committee made up of faculty, staff, and
union members to look into domestic partnership ? TheChancellor of the CUNY system appointed a task force "charged
with examining the issue of providing University benefits to
the domestic partners of lesbian and gay CUNY employees "8
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(As discussed below, however, the efforts of this committee

were overshadowed by other events). The President of the

University of Minnesota appointed a commission to investigate

general campus issues for lesbian, gay, and bisexual faculty,

staff, and students.'

Formal collective bargaining has not yet been an
important avenue for creating domestic partner benefits at

colleges and universities, but unions have supported such

efforts and have participated in coalitions with other groups

of faculty and staff, as at Harvard and CUNY. At the

University of Minnesota, AFSCME and the Teamsters pushed

domestic partner benefits in negotiations with the state until

state officials instructed them to negotiate directly with the

university. In some cases, universities have offered domestic

partner benefits to non-unionized employees, waiting for the

next contract to negotiate benefits with bargaining unit

employees (e.g. Dartmouth).

Another important channel for obtaining domestic partner

benefits has been through formal grievance procedures and

lawsuits, whether actual or threatened. After exhausting all

internal grievance procedures, University of Vermont activists

successfully argued before the Vermont Lahor Relations hoard

that the university's sexual orientation nondiscrimination

policy covered benefits.") The CUNY policy was a direct

result of the New York City's negotiations with the Municipal

Labor Council that were initiated to settle a lawsuit brought

by other city employees, Cav Teachers Association v. Board of

Education of the School District of New York) Plaintiffs

in the recently filed Rutgers case claim that the benefits

policy discriminates because of sexual orientation, violating

the University's own policy, the governor's executive order,

and the state's anti-discrimination law.12 Sometimes just

the fear of a lawsuit encourages
universities to expand their

benefits policies to include domestic partners. Professor

Richard Cornwall of Middlebury College believes that the

University of Vermont decision was the "key" to rapid approval

of Middlebury's policy.13

CREATING A NEW RELATIONSHIP: WHAT IS A "DOMESTIC PARTNER"?

A college's or university's recognition of the

equivalence of legal marriage and domestic partners for

purposes of benefits is only a first step. In a few cities

unmarried partners may register as "domestic partners" (or

some similar term) to publicly record the existence of their

relationships and to acclaim its public importance. However,

in most places no personal, committed relationship other than

legal marriage is recognized and defined, requiring employers

to create their own definition." Over time, common elements

of these definitions have evolved, although the particular

requirements within each element vary (see Table I). The

similarities probably have less to do with a common

understanding of the essence of domestic partnerships than

with the use of other schools' (and other employers')

definition as models.
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General definitions of domestic partnership outline a
relationship that is culturally and economically similar to
marriage, both in terms of the form of the relationship (two
people in an exclusive relationship) and the expectations of
economic interdependence:

"...(T)wo individuals of the same gender who live
together in a long-term relationship of indefinite
duration, with an exclusive mutual commitment
similar to that of marriage, in which the Partners
agree to be financially responsible for each
other's well-being ant. Loh others' debts to third
parties. "15 (Stanford leiversity)

"...(A) committed relation^ ip of shared emotional
and financial responsib .ity.... (Pitzer
College)

"...(T)wo individuals the same gender who live
together in a long -tern, relationship of indefinite
duration, with an exclusive mutual commitment in
which the Partners agree to be jointly responsible
for each other's common welfare and share financial
obligations."I7 (University c_ Chicago)

The elements of domestic partnership eligibility
typically emulate some ideal or practical form of marriage
rather than the actual legal standards for entering into and
maintaining' a marriage. Typical elements found in domestic
partnership definitions and declarations include some or all
of the following:

(1) time requirements: some "front end" minimum
time requirement for the existence of the
partnership before being eligible for benefits,
ranging from no requirement (e.g. Chicago and
Pitzer) to six months (e.g. Stanford, Olin, and
Middlebury) or twelve months (e.g. Iowa); sometimes
a "back end" time requirement specifying a period
of time (usually a year) from termination of one
domestic partnership to the recognition of another
partnership;

(2) evidence of financial interdependence,
particularly shared assets and debts;

(3) sharing joint residence, whether rented or
owned;

(4) boundaries for the relationship, including
exclusivity, no close blood relationship, and no
current legal marriage;

(5) naming a partner as a beneficiary of life
insurance or pension plans.

In all university plans, the employee and his or her
domestic partner must sign an affidavit attesting to their
relationship and to meeting the eligibility criteria. In some



cases, partners must provide proof of joint residence and/or
financial interdependence.

These criteria exceed the legal requirements for marriage
and for married couples' qualifications for employment
benefits, especially in terms of minimum time requirements,
joint residency, and shared assets. As a result, some lesbian
and gay employees resent this continued inequality even though
they may also recognize the validity of universities' concern
about recognizing relationships that would be otherwise
untraceable and susceptible to fraud. Many lesbian and gay
employees believe that their employer should trust them, just
as employers trust married employees who often can simply add
a spouse's name to benefit forms without further proof or
justification.

One important remaining inequality between domestic
partnerships and marriage has nothing to do with employers'
attitudes, but stems directly from the federal tax code. For
employees and their legal spouses (as defined by state law),
the amount paid by an employer for health care benefits is not
considered taxable income. But according to a private letter
ruling by the Internal Revenue Service, the value of an
employer's contribution to a domestic partner's premium is
taxable income, unless the partner can meet fairly strict
criteria for being a dependent.I8 In practice, then,
partnered lesbian and gay employees cannot achieve equality
with their married colleagues until either marriage laws or
tax laws are changed.

EMPLOYER RESPONSES AND MOTIVATIONS

Although college and university administrations may be
inclined to offer benefits to domestic partners and their
dependents for reasons related to equality, competitiveness,
and conflict avoidance, several concerns inevitably arise.
University officials typically raise the issues of potential
fraud, higher insurance costs, insurance carrier resistance,
and political fallout. As experience with administering
domestic partner benefits accumulates, most of these concerns
have been allayed by demonstrating that the underlying
assumptions are either flawed or that the problems can be
mitigated through careful design and implementation.

Concerns about fraud have proven the easiest to
accommodate. Administrators worry that employees will falsely
designate their non-employee friends as domestic partners to
receive benefits. Of course, the same could be true for
legally married couples, and evidence exists that employees
will sometimes claim benefits for an opposite sex partner when
the couple is not legally married. For example, a survey of
San Francisco's city employees revealed that 0.9 percent of
city employees falsely claimed to be married to receive
benefits.I9 As noted in the discussion of domestic partner
definitions, clarifying the meaning of domestic partner and
requiring an affidavit are intended to prevent fraudulent
partnership claims, a goal that must be politically balanced
with the recognition that married couples usually do not have
to meet the same standards of proof.
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Given that these organizing efforts have taken place in
a time of budgetary pressure, cost concerns have been the
biggest stumbling block in the area of health care benefits,
with cost increases expected from higher enrollment and the
possibility of adverse selection (the enrollment of people
with higher-than-average health care costs).

The number of new enrolles will depend on several
factors, most of which cannot be precisely predicted. First
and foremost, the number of eligible couples will be
important. Data from the 1990 Census on unmarried partners
provides some informotipn on the prevalence of both opposite
sex and same sex unmanned partner households, but the fact
that "unmarried partner" .'as a new and unpublicized category
probably resulted in under-reporting of such relationships.
Overall, 3.3 percent of U.S. households contained an unmarried
partner of the opposite sex, and 0.16 percent of households
contained same sex unmarried partners.2° Geographic
variation further complicates predictions. For instance, 4.8
percent of California households contain unmarried opposite
sex partners and 0.35 percent contain same sex partners, but
only 2.2 percent of North Dakota households contain unmarried
opposite sex couples and 0.04 percent have same sex couples.
Furthermore, people who are "unmarried partners" according to
the Census Bureau may not qualify as domestic partners.2I

A second factor related to enrollment changes concerns
the need for additional benefits for these couples. Enroll-
ment might not change at all if the non-employee half of the
couple already has health insurance, perhaps from his or her
own employer. Lesbian and gay couples, in particular, do not
have the same social and public policy-related incentives
(such as tax laws and marriage laws) to have one partner
engage in market work and one partner work at home, making it
more likely that both partners work outside the home and
receive their own health benefits.

A third factor specific to lesbian and gay couples is the
requirement that an employee "come out" as gay to sign up a
partner for benefits. Workplace disclosure of sexual
orientation remains a risky proposition for lesbian and gay
employees, and even the prospect of receiving added benefits
may not induce some gay workers to take that step. 22 And
finally, the fact that these benefits are taxed will reduce
their value to the employee and his/her domestic partner.

Given these forces that should reduce the number of
lesbian and gay domestic partners who are likely to take
advantage of health care benefits, the fact that few couples
have signed up at colleges and universities offering these
benefits is not surprising. The CUNY report cited earlier
quoted data from a Harvard study of 16 employers, whose
enrollment increased an average of 0.3 percent when same sex
domestic partners are given health care benefits and by 3.4
percent when employers offered benefits to opposite sex and
same sex partners.a Data for some universities in Table 2
shows similarly low enrollment rates for same sex partners.
(Interestingly, these enrollment increases ere quite similar
to the proportions of unmarried couples in the 1990 Census
data.)
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Table 2: Health care benefit nrollment information from selected universities

Employer Date of
information

No. Same Sex
Partners
Enrolled

Total No. of
Employees
Covered

Chicago 2/93 to II/93 25 6,400

Dartmouth 1/94 8 2630 (plus 370
union not

eligible yet)

Iowa 3/29/94 16 14,000 (2,000
single)

Iowa St. 3/29/94 3

Minnesota 3/94 21

Northeastern 3/94 13

Smith 3/94 3 (total of 14
registered)

Stanford 2/93 to 11/93 28 11.000

Vermont 3/94 approx. 11 3,300

Sources: Stanford and Chicago: Michele N-K Collison "Benefits for Gay Couples,"
Chronicle of Higher Education, Nov. 3, 1993, p. A17.
Vermont: Prof. Esther Rothblum
Iowa and Iowa St.: Richard Saunders, U. of Iowa.
Smith: Prof. Martha Ackelsberg
Dartmouth: "Only a Few Same-Sex Couples Sign Up for Dartmouth Benefits," Valley News,
1/22/94, p. 1.
Minnesota: Marjorie Cowmeadow
Northeastern: lean Steffes

1 it
94



Employers' other major cost-related fear is adverse
selection and resulting premium increases. strict require-
ments for being considered a domestic partner reduce the
likelihood that employees will sign up their sick friends

rather than a true partner. Employers also worry that even
the legitimate partners of gay male employees will be HIV -

infected, creating the potential for huge future medical
expenses that will raise the premium for all employees.
Several factors mitigate against this fear. First, lesbians
have a lower than average rates of HIV infection, which should

even out the overall probability somewhat. Second, the
treatment of AIDS/HIV costs less than the treatment of other
serious health conditions more common to heterosexuals, such

as pregnancy complications. And third, this fear has not been

realized in the experience of domestic partner benefit

providers.2' The CONY report, again citing a Harvard study,
shows that only three out of the 16 employers studied
experienced premium increases (and premiums rose for one
carrier out of the four used by Children's Hospital in

Boston), and even in those cases it is not clear that higher
than average claims of domestic partners caused the increase.

One employer fear with some factual basis has been the
difficulty convincing insurance companies to cover domestic

partners. Self-insured plans accommodate domestic partners
relatively easily, and in most cases, negotiations and

information have helped to overcome carriers' initial

objections.6 For instance, all of Brown University's
insurance carriers originally refused to provide coverage.
Eventually all carriers agreed to include domestic partners,
mainly because the university was willing to make the partner
definition more stringent and to add a documentation require -

ment.26 Sometimes, however, this reluctance cannot be

overcome. Several schools, notably Pitzer and Pomona, have

had to settle for (partially) reimbursing employees for the

cost of a partner's individual health plan. The University of
Minnesota will reimburse employees for expenditures for a
partner's individual coverage up to $2250, the amount spent on

legal spouses, since the state health plan will not cover
domestic partners. All involved hope that these are short
term solutions, since individual plans are more expensive and

offer fewer benefits than group coverage.

As employers and insurers gain experience with domestic
partner coverage, this reluctance should lessen. Another
hopeful sign is that some insurers and health care providers

are now offering domestic partner benefits to their own
employees. Blue Cross and Blue Shield of Massachusetts began

offering health benefits to employees' domestic partners (both

same sex and opposite sex) on 1/1/94.fl Kaiser Permanente in

Northern California now offers benefits to partners of

physicians and some other non-unionized employees.28

Some universities also worry about the loss of

contributions from disapproving alumni. No evidence exists
that this is a major problem, although the University of

Chicago has heard many complaints from alumni.28 State
universities may face special problems when politicians get
involved. The mere discussion of domestic partner benefits in
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the Virginia state universities sent the state's political
leaders into a tailspin."

Of course, universities should also consider the positive
side of extending benefits to employees' domestic partners.
For one thing, lesbian and gay alumni may be more likely to
contribute or to increase their contributions, thus balancing
out or even exceeding any lost contributions from disgruntled
conservative alumni. (Minnesota has had many positive
reactions from lesbian, gay, and bisexual alumni and
donors.31) And more importantly, employees who feel valued
and accepted, regardless of their sexual orientation, are
likely to be more productive employees. Offering domestic
partner benefits may also give a school a competitive
advantage in attracting faculty and staff, a phenomenon that
probably explains the rapid acceptance of partnership benefits
among the Ivy League universities and other prestigious
schools."

CONCLUSION

This overview of the process and issues that are involved
in this new wave of collective action by lesbian, gay, and
bisexual employees should suggest that the pressure for
domestic partner benefits will only grow louder and stronger,
regardless of setbacks from courts, legislatures, and
insurance companies. Because university bureaucracies and
political situations vary, the differences in strategies that
is already evident may become more pronounced. As more
colleges and universities recognize domestic partners,
pressure is likely to increase on other schools, both because
of competition for faculty and staff and because increased
experience will help convince insurance companies. Even
without one big "union" of all lesbian, gay, and bisexual
employees, increasing political sophistication and
communication between campuses will make gay employees' appeal
to equity difficult for their employers to ignore.

ENDNOTEs

1. I would like to thank Tracy Hamblet for her research
assistance.

2. "Domestic Partner" is used in virtually all campus
policies related to long-term non-marital relationships. Some
companies and at least one university (MIT) use the term
"spousal equivalent."

3. Two years ago, the National Gay and Lesbian Task
Force reported that 288 campuses included sexual orientation
in nondiscrimination policies. No doubt many other campuses
have taken the same step since then.

4. Paula Ettelbrick, "Since When is Marriage a Path to
Liberation?" OUT/LOOK National Gay and Lesbian Quarterly, No.
6, Fall 1989. (Also see the companion piece by Thomas B.
Stoddard, "Why Gay People Should Seek the Right to Marry.")

96



5. Interview with John G. Crane, Dartmouth College,
3/29/94.

6. Interview with Prof. Richard Cornwall, Middlebury
College, 3/24/94.

7 The Harvard Community Resource, Vol. 88, No. 2,

October 1993; posted on Domestic Partner Bulletin Board
(domestic@cs.cmu.edu) on 10/20/93.

8. "The Report of the CUNY Study Group on Domestic
Partnerships," The City University of New York, October, 1993.
Information on the appointment of the committee from interview
with Prof. Kenneth Sherrill, Hunter College, CUNY, on 3/24/94.

9. Interview with Dean Marjorie Cowmeadow, University
of Minnesota, 3/29/94.

10. B.M., S.S., C.M., & J.R. v. University of Vermont,
Vermont Labor Relations Board No. 92-32, 16 V.L.R.B. 207

(1993).

11. Interview with Prof. Kenneth Sherrill, Hunter

College, CUNY, 3/24/94; "New York City Employees Get Partners
Benefits," The Washington Blade, 11/5/93.

12. Interview with Prof. William Mayo, 3/23/94.

13. Interview with Prof. Cornwall, 3/24/94.

14. And even in New York City, where domestic partners
can register their relationship, such registration is

necessary but not sufficient for city employees who wish to

cover their partners in the city's health care plan.

(Interview, Kenneth Sherrill).

15. Total Compensation News,
December 1952, p. 1.

16. "Overview of Pitzer College
Domestic Partner Health Coverage,"
Executive Committee, 1/30/92.

Stanford University,

Reimbursement Plan for
approved by Faculty

17. University of Chicago, Office of Staff Benefits,
"Questions and Answers for Domestic Partners," 1/15/93.

18. Ltr. Rut 9231062, discussed in "Health Benefits for

Employee's Domestic Partner Not Taxed," The Journal of

Taxation, November 1992, p. 316. This note cites the criteria
for dependency in Section 152(a)(9):

an individual (other than...the spouse...) who, for
the taxable year...has as his principal place of
abode the home of the taxpayer and is a member of

the taxpayer's household. Assuming the cohabitant
has the employee's home as his principal place of

abode, it will also be necessary, under 6Section

152(a), for the employee-taxpayer to contribute
more than one-half of the support of the partner.

97



19. Approaching 2000: Meeting the Challenges to San
Francisco's Families, The Final Report of the Mayor's Task
Force on Family Policy, June 13, 1990, p. 32.

20. The calculations use data in a spreadsheet provided
by the Census Bureau: "Unmarried-Partner Households, by State:
1990," STF 4, Population Division, Bureau of the Census.

21. Note that these percentages are far lower that those
that would come from applying estimates of the prevalence of
homosexuality to employment figures. Those estimates range
from 10% (the Kinsey figure widely considered to be too high)
to 1% (a figure from a recent study conducted at Battelle
widely considered to be too low). Using a middle range figure
such as 5% and assuming that 40% of lesbian and gay people are
in a relationship (this is the low end of the range from
studies of gay men and lesbians) would imply that 2% of
employees might be in a same sex domestic partnership. This
is much higher than the Census estimate, demonstrating the
difficulty in coming up with reliable predictions for
enrollment changes.

22. For a detailed study on the issues around workplace
disclosure, see James D. Woods, The Corporate Closet The
Professional Life of Gav Men in America, New York: The Free
Press, 1993. For survey evidence of workplace discrimination,
see Lee Badgett, Colleen Donnelly, and Jennifer Kibbe,
"Pervasive Patterns of Discrimination Against Lesbians and Gay
Men: Evidence from Surveys Across the United States, "National
Gay and Lesbian Task Force Policy Institute, 1992.

23. "The Report of the CUNY Study Group on Domestic
Partnerships," Attachment E.

24. David J. Jefferso.,, "Family Matters," Wall Street
Journal, March 18, 1994.

25. Kimberly Blanton, "To Insure, Not to Insure," Thg
Boston Globe, 10/12/93, p. 39.

26. Interview with James Stascavage, 3/26/94, a staff
member at Brown who was involved in the domestic partnership
effort.

27. "Blue Cross Unit to Cover Couples Living Together,"
from Associated Press, in Dallas Morning News, from Domestic
Partners Bulletin Board, 11/10/93.

28. "raiser Offers Benefits to Employees' Partners," San
LanoisooSliromisag, March 19, 1994, p. A23.

29. Roger Flaherty, "Gay Partners Get Equal Treatment;
U. of C. Says Cost of Benefits is Negligible," Chicago Sun-
Times, 6/26/93, p. 6.

30. John F. Harris, "Virginia College Faculty Urges
Benefits for Gay Partners," The Washington post, 1/28/94, p.
B6.

31. Interview with Dean Cowmeadow.

1 i 4
98

N.]



32. In fact some officials admit that they are concerned
about remaining competitive:

"We welcome this decision as part of the
Unotersityls long-term commitment to maintaining a
etTategically competitive benefits package," said
William Holland, Penn's Vice President for Human
Resources. Press Release, "Penn Trustees Approve
Measure to Extend Employee Benefits to Same-Sex
Domestic Partners." University of Pennsylvania,
12/10/93.

99



ROLES, REWARDS, AND RESPONSIBILITIES

E. MAKING IT WORK: SCHOLARSHIP, EMPLOYMENT,
AND POWER IN THE ACADEMY

Michele Janette, Team Leader and Tamara Joseph, Chair
Graduate Employee Student Organization

Yale University

Yale, America's third wealthiest university, is in New
Haven, America's seventh poorest city. Since Yale is New
Haven's second largest employer, the town/gown division is
also an employer/worker division. The Yale administration has
long defined the "Yale Community" as those who live and study
within its walls and gates: students and faculty. According
to this definition, the three thousand New Haven residents
employed by the university who provide clerical, technical,
custodial and maintenance services are neither members of the
Yale community nor essential to it. The Yale administration
has repeatedly insisted that in the event of a strike by these
workers, the university's essential academic activities
("business as usual") would be unaffected. This claim depends
on an absolute distinction between Yale's academic functions
and its role as an employer. GESO, a student and employee
union, is founded on a refusal to define our position in the
university as divided. We have located ourselves in the gap
between some dearly held oppositions; between employer and
employee, between intellectual and manual labor, between
professional and 'working' classes, between students and
teachers, between Yale and New Haven, between essential and
inessential work.

We hope in this paper to describe the consequences that
such a positioning has had in our formation -- how we have
negotiated the combination of student and worker issues in our
union and how GESO's alliance with other campus unions has
strengthened and informed our organization. We hope further
to suggest that the effort to create a union for graduate
students and employees has necessarily led us to examine and
challenge some of the university's inherent values.

The structures of graduate study tend to define us as
individuals rather than constituting a basis for community.
Isolation and an emphasis on individual identity and endeavor
are prominent features of graduate existence. Pursuing our
individual research projects, divided into different
departments, and lacking the physical and social presence on
campus which serves to define the undergraduate community, if
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we are to function as a community we must make a deliberate
act of choice to do so.

But upon what bar's do we choose this community?
Graduate student identity differs from many of the categories
which have formed the basis for other kinds of identity
politics. Unlike race and gender identities, for example, the
category 'graduate student' is not easily essentialized or
naturalized. We inhabit our identity as graduate students
temporarily and not, we hope, for life. Moreover, our
professional identity is ambiguous and conflicted. We are
teachers, writers, and researchers, doing the same work as
faculty, but we are not professional academics. We are both
students and teachers, producers and consumers in an academic
environment. We are students all the time, teachers and
employees only some of the time. Our collective identity is
constituted by a shared structural relationship to an
institution and a common set of practices, occupations, and
experiences.

This conference addresses the question of how academic
unions can or should respond to changes in the academy and
especially to new political pressures and fiscal constraints.
It was precisely such chpnges in the conditions of our lives
that first led us to identify ourselves as a group. In the
late '80s Yale implemented a series of new policies which
reduced teaching opportunities, increased individual teaching
loads, and established new rigid and arbitrary time-to-degree
requirements. These changes were ostensibly designed to help
graduate students to complete their degrees more quickly, but
were informed by a desire to lead a national trend in the
nature of graduate study and by a view of graduate students a
mercenary malingerers.

At the same time, Yale developed a much vaunted, entirely
fictional, and now forgotten "fiscal crisis," which was used
both to intimidate Yale's unionized employees as they
renegotiated their contracts amidst a spate of lay-offs and to
justify a plan to "restructure" the university, a down-sizing
of Yale that would eliminate, among other things, the entire
departments of linguistics, sociology, and mechanical
engineering. Both faculty and students felt that the
recommendations of the Restructuring Committee, which were
reached almost entirely without consultation, were
inadequately justified and politically motivated. Graduate
students perceived proposals to shrink the university, section
size increases, a 25 percent decrease in the TA budget, cuts
in library hours and services, and administrators' public
statements on the uselessness of the humanities as various
symptoms of a refashioning of the university which prioritized
efficiency over complexity of academic inquiry, and profit
over the material support of the people who conduct that
inquiry.

As graduate students came together to fight the changes
in our working conditions, we shared information, for example
about our teaching experiences or our financial aid packages,
and it became apparent that many situations whicn had
previously seemed to be unique to or the fault of particular
individuals were actually the result of systemic injustices.

101

1.



Experiences and even emotions which seemed intensely personal
had a collective and political dimension and were amenable to
change at the collective level.

Students had perceived and treated the level of financial
support they received as indicative of their value as
scholars, and thus many kept their low level of support a
secret. When students in the English Department made a
conscious decision to share this information, many were
surprised to discover that they were not uniquely underfunded
in a department of highlx valued scholars, but that there was
a widespread and arbitrary dispersion of poverty. Low Levels
of support were not badges of individual inadequacy and shame,
but instances of a common and general )overty resulting from
the low valuation placed on graduate Jtudy as such.

Excessive teaching loads were another example of
apparently personal difficulties which were revealed to be
systemic. Graduate students were often asked to teach "a few
extra" students as a personal favor to a professor, or as an
odd sort of compliment, as if the assignment of extra work was
a sign of respect for our competence. Because this increase
in the teaching load happened in the independent, informal,
unrecorded realm of individual courses, it again seemed an
issue between individuals, a voluntary commitment made by
single TA's, which they honored e- a compact between
themselves and their professors, and te. which they had agreed.
Again, as a collective we were able to see that the university
in fact relies on the constant compacting between TA's and
professors, which taken as a whcle is not "a few extra
students" but an enormous percentage of teaching that the
university receives gratis. our extra work was not an
individual favor or mark of super efficiency, but a constant
factor in the functioning of the university, whereby the
slippage between what the university claimed to be doing in
job descriptions, wage scales, or promotional literature and
what the university practiced in job allocations, growing
class sizes, and hourly compensations was rendered invisible,
swallowed up in the "generosity" of graduate students who
continued to give of ourselves. Collective action has meant
publicly reclaiming our own sense of value, and requiring the
university to take responsibility for unfair compensation
practices.

Our fight with Yale has been a fight about what we are
worth. As graduate students at Yale, we occupy a position of
social and educational privilege. Despite our apparent
position of cultural and economic power, however, we work
full-time without making enough to live on. Graduate students
acutely face the question which bedevils all academics, "What
is the value of academic labor?" The fact is that it is
extremely difficult to convince anyone that we and the work
that we do have any value at all. We know that we work, and
work hard, and we believe that our work is valuable, although
it is not in an obvious sense productive. How do we argue,
however, that it is valuable to someone else, to the extent
that they should pay for it?

The attempt to make the university recognize the value of
our work has led us to interrogate the different values given
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to different kinds of work, for example to literacy criticism,
scientific research, university teaching, union organizing and
manual labor. We began by seeking to de-mystify teaching, and
insisting that it was not a sacred duty of ineffable value,
but an activity which could be measured and described in the
language of a job description. However, the very process of
organizing for a strike led us to reclaim some of that
mystification as we argued for the exceptional value of the
labor to our own and to undergraduate experiences, the terms
of debate shifted from quanti'ying our teaching as work to
investing our teaching with meaning. We argued that class
sizes and wages were important not only because they
represented labor but because they made it possible to teach
well. The question of whether our teaching was valuable
enough to the university to pay for it became a question of
whether it was valuable enough to us to strike for it.

The attempt to define teaching as our most concretely
productive work also had the curious effect of devaluing our
private research. The academic research of TA's in the
humanities and social sciences, unlike the research of
graduate students in the sciences and unlike the research of
faculty in the humanities and social sciences, is not
considered to be productive work that merits remuneration, but
something more like recreation, self-indulgent self-
development, or the acquisition of cultural capital or
professional training which, like virtue, is its own reward.
For graduate student teachers to define themselves as
university employees may have been a radical assault on the
distinction between the 'real mission' of the university and
the 'inessential' work of its employees, but it conceded a
distinction between our academic research and 'real' work with
a market value, like teaching, intensifying the struggle to
valorize the academic work that we do.

Our union was formed at a moment when Yale was grappling
with such issues of value, not just in terms of the value of
our labor, but in the context of reshaping what a university
is and what graduate education is. GESO addresses these
issues as both employees and students. Our platform includes
improvements in library access, health care coverage,
registration and grievance procedures, as well as job
descriptions, wages, and contracts. Our mission statements
are broad, encompassing our different relationships to the
university, and allowing us to engage the university's roles
as employer, place of learning, and "corporate citizen." It
is because we care about what kind of university Yale will be,
about what the future terms of graduate study in our
university will be, about what kind of community Yale will
create for all its employees and students, and about what kind
of role it will play in the city of New Haven, that we have
dscided to form a union.

Precisely because this is perceived to be a moment of
crisis, or at least of change, in higher education, we feel
that graduate students need an ins-itutionally recognized
structure of participation in university decision-making.
Yale's model of governance is profoundly anti-democratic, but
also institutionalizes many of the values of the academy.
Liberal academia places a high value on original, individual,
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and specialized thought and expertise, a value which we share.
This often seems to lead, however, to a sense that
democratically achieved decisions are necessarily inferior to
decisions made by experts. Any form of collectivity or
standardization is perceived as a threat to this highly valued
individuality, or as providing crude blanket panaceas
inappropriate to individual concerns. Yale's custodial model
of governance is based on these suspicions. It entrusts the
running of Yale to individual deans. It is characterized by
unwritten and therefore malleable rules and a reliance upon
individual personal relationships. This vision of academic
community appears to liberate scholars from the arduous
business of governance, leaving them free to pursue their
academic research. In practice, however, this model produces
a dictatorship only sporadically benevolent. Flexible rules
mean that policies can be changed midstream and without
consultation. Unwritten agreements mean no guarantees.
Reliance on personal relationships creates an infantilizing
sense of dependency. An emphasis on individuality means that
students feel personally responsible for being underpaid and
undervalued.

We have espoused the university's ideals of academic
excellence and intellectual freedom, and at the same time
insisted on a definition of those terms very different from
the university's. As the institution has argued for a

structure of centralized control, private negotiation, and
unwritten understandings to achieve these ideals, GESO has
insisted that the same goals would be better achieved through
collective bargaining, contractual agreements, and self-
governance. The union model combines the principles of
participation, power, and accountability we deem important not
only as a means of getting the administration's attention, but
as the underlying principles which should inform Yale's future
shaping.

Our faculty had disappointingly little to teach us about
alternative models of successful participation in university
governance. Although some claimed that the faculty exercised
enormous indirect influence, most faculty members simply told
us that since the faculty had no power, graduate students
should content themselves with none as well. In this context,
Yale's existing labor unions became our teachers and mentors,
advisin), counselling and supporting our organizing efforts.
From them we learned models of communication, responsibility,
community building, leadership, and practical democracy.

Local 34, Yale's clerical and technical workers union,
structured itself around existing connections between members,
rather than around central convenience. Union leaders
recruited from the membership a large number of "organizers"
who would have frequent and informal discussions with the
members they worked with, discovering their concerns and
needs. The organizers then met together to develop goals and
strategies from their constituents' ideas, always in contact
with members as these strategies took shape. Since success
depended on widespread participation, organizers sought to be
as inclusive as possible in planning actions as well as in
carrying them cut. So organizers wcre recruited not only
according to location of workplace, for example, but to
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reflect networks of friendship, religion, community, ethnic
background, and any other connection organizers could find to
encourage members to feel that the union was indeed their
organization, and honestly reflected their concerns. The
resulting solidarity, trust, and participation of Local 34
members made their union a national model.

GESO organized itself similarly, seeking organizers in
academic departments, minority and international student
associations, dorms, laboratories, and student -run
organizations. We sought a ratio of one organizer for every
five members to ensure that substantial and frequent
conversations could take place. As it became apparent that
this would produce an unwieldy committee for strategizing, we
developed the coordinating committee, with each coordinator
representing and responsible to 5-10 organizers.
committee compares concerns from different areas ofcampus=
develops overall strategies.

GESO has exposed and challenged the university's
institutionalized assault on democratic principles by engaging
in active and practical democracy, creating and proving the
value of democratic power structures both sithiu the
university and within our own organization. In practical
terms, we interpret democracy as meaning the distribution of
power amongst the largest possible number of people.
Democracy, as GESO enacts it, is not simply a question of
representation for two reasons. First, because having our
concerns articulated is not enough -- however much we sav why
we deserve better conditions in which to work and study, that
expression alone does not get anything changed. And secondly
because representative models of democracy necessarily imply
the delegation of power and responsibility -- that once you
have cast your vote for your representative, you can then
return to your daily life and assume that your representative
will take care of things for you. Democracy for us has meant
forging a community which has shared goals and understandings,
and mobilizing that community to act collectively. In GESO,
democracy means participating in shaping our organization and
acting to achieve our common goals. GESO has demonstrated
that by acting collectively, we can take power from the
university administration and transfer it to the graduate
community.

The alliance between GESO and the two existing unions of
clerical and technical (Local 34), and service and maintenance
workers (Local 35) has achieved much in its four years. Both
unions won unexpectedly good contract settlements two years
ago. GESO, while still officially unrecognized, has made many
gains, including student participation on the 'raduate School
Executive Committee, the repeal of rigid restrictions on
degree progress, extended library privileges, reduced class
sizes, a paid teacher training program run by graduate
students, and a 28% salary raise for the most common teaching
appointment. It has not only created an active and powerful
graduate student community, but has also transformed the way
ip which many of us understand our place in the broader
communities of Yale and New Haven.
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By assuming the right of Yale's employees to make the
university itself an object of critical evaluation, the tri-
local alliance also reserves a long history in which New
Haven's urban problems have served as case studies for Yale
academics. We have argued that Yale's employees have a better
theoretical and practical understanding of the university as
an institution than its faculty and administration, and that
they have something to teach the rest of the community,
particularly about democratic participation in a university
setting.

We are, we admit, particularly proud of our alliance with
the other two local unions on our campus, an alliance which is
unique among graduate student unions. It is quite literally,
one of our greatest sources of strength, not only in terms of
advice, experience, and resources, but in the fact that the
allied graduate students, groundskeepers, dinning hall
workers, maintenance staff, office staff, and technical
assistants could without question stop the university from
functioning. It is a solidarity which impacts every aspect of
university life: teaching, studying, eating, communicating,
staying warm, and getting home safely. The invisible web
connecting these aspects of campus is rendered visible through
the tri-local alliance. As exciting as the power and leverage
this gives us is the conceptual impact the alliance has on the
Way we perceive Yale. The cooperation between the three
unions has permanently breached some of the visible barriers
of class, race, and gender between the different groups of
employees on campus. Like the GESO community, the tri-local
community is not based solely on ideas, but on the physical
reality of having marched and yelled together, of learning the
names of people whom we have learned not to see, of developing
strategies together, and of knowing we are willing to take
risks for one another.

When Local 35, a union predomincntly made up of African-
American and Italian-American men, worked to organize Local
34, made up mostly of mentors for unionizing graduate
students, the hierarchy of cultural capital was reversed.
This connection bridged a chasm the university administration
had long insisted upon: the gap between the "essential",
academic functions of the university, and the simply
"supportive" services other workers provide. Such a
conjunction challenged the validity either of substituting
cultural capital for the material compensation of graduate
student teachers, or of supposing that "workers" had no
connection to the educational mission of the university. The
tri-local alliance allows us to talk very concretely about
universities as institutions in a community, forcing us to
think about being an academic in a more socially responsible
and interconnected way.

To sum up, we have tried to flesh out what GESO is and
where it came from, but frankly, it is all on the membership
card. In signing the membership card, each member of GESO
makes a commitment:

1. To protect, promote and advance the interests
of graduate students at Yale University, and
to uphold the dignity of our work and scholar-



ship. To ensure that the university provides
the resources and services necessary to our
work. To ensure the continued excellence
teaching and research at Yale.

2. To ensure that graduate students have an
active role in the university's decision-
making processes that affect graduate student
life.

3. To maintain the vision, leadership, and
organization necessary to be an effective,
democratic and united organ-ization.

4. To inform a union in affiliation with Locals
34 and 35, Federation of University Employees,
affiliated with the Hotel Employees
International Union.

5. To join with other students, faculty and
workers at Yale, and with the greater New
Haven community, to promote justice at Yale
and to encourage the university to be a good
citizen of the community.

6. To fight against racism, sexism, homophobia
and other forms of discrimination at Yale
University.

The conditions of graduate study place graduate students
in a vice between the ideals of academic excellence and the
material reality which fails to support such ideals. We offer
GESO as one imperfect but successful model for academic
activism, one which despite failures and flaws has brought
about changes in the material conditions of our lives and in
the self-conception of the university community.
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ROLES, REWARDS, AND RESPONSIBILITIES

F. WORKERS/TEACHERS/STUDENTS:
GRADUATE STUDENT EMPLOYEE COLLECTIVE

BARGAINING AT THE UNIVERSITY OF MICHIGAN

Jon Curtiss, Vice President
Graduate Employee Organization

University of Michigan

INTRODUCTION

My title is a kind of slogan for GEO, the union of
Teaching and Staff Assistants at the University of Michigan,
and it seeks to articulate the way in which our lives in the
university are marked by multiple roles. We walk into some
classrooms as teachers, others as students; one day we find a
paycheck in our mailboxes, the next we find a bill for

tuition. These multiple roles make our place in the

university complex, and at times the demands and

responsibilities they place on us can be difficult to

negotiate. We have, for example, a complicated relationship
with professors and administrators -- who also must play
multiple roles; they are our teachers in the classroom, our
dissertation advisors once we reach candidacy, and our
employment supervisors when we work as Teaching Assistants
(TAs).'

When no clear boundary exists between these roles,
graduate student employees can be easily exploited. Many
professors, for example, are unfamiliar and uneasy with the
role of employment supervisor, and treat their TAs as

"students" to whom they give assignments. As a TA in such a
situatiion, I may find myself falling into the student role,
working to please "my professor" and forgetting to ask some
basic questions: "Am I being compensated fairly for this
work?" What can I do if I'm not?" It is a recurring problem
and TAs can be doubly intimidated if the distinction between
Worker and student is not clear. Imagine filing a complaint
about the professor you work for when you know they sit on the
committee that makes fellowship decisions; imagine questioning
hiring policies when you are taking prelims.

A graduate student employee labor organization is thus
about distinguishing precisely among these roles, establishing
unambiguously our status as employees and teachers in the
university, and using our collective strength to ensure fair
compensation for the work we do. A graduate employee union
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clarifies the relationship between TA and professor. It

separates the employer/employee relationship from the
advisor/student relationship (which can be murky, sensitive,
and political), and spells out clearly the rights and
responsibilities of both parties.

In securing their collective bargaining rights, however,
graduate student employees thus face a double battle. Not
only must they organize and achieve a successful recognition
election -- meeting the usual resistance from the
confrontations with their employers -- but, once successful,
they invariably find themselves in court having to prove that
they Are in fact employees. University Administrations have
been quick to argue that Teaching Assistants (and other
graduate student employees) are primarily students who are
provided a financial aid package and receive a stipend; they
are thus, so the argument goes, not employees and consequently
cannot legally secure the right to collective bargaining.
Graduate student employees have found themselves countering
with an argument that seems patent: yes, we are students, but
the work we do teaching classes, grading papers, educating
and mentoring our students is a job for which we are paid a
salary. As such, we have the right to representation and a
union contract.

Like any other union, a graduate student employee union
is about many things. It is about establishing a certain
amount of control over the economic factors that affect our
lives: salaries, benefits, and working conditions; it is also
about a commitment to democracy, education, and social

justice. In some sense, however, it is most importantly about
taking pride in the work we do. When we claim our rights as
employees, we are effectively articulating that our teaching
is a professional responsibility and that we take our jobs as
educators seriously. Without this articulation (to ourselves
and our students, as well as to our employers), we risk the
danger of allowing teaching to become simply a necessary task
that functions only to support the "more important" work of
scholarly research. As graduate students, the pressure to let
our teaching take a back seat is strong; "there is little
incentive, other than personal pride," concludes the UM
Planning Committee on the Undergraduate Experience, "for
graduate students to excel in the time-consuming tasks of
teaching when pressures are increasing for them to complete
their degrees rapidly." Sometimes we hear it explicitly from
our advisors and department chairs: "don't worry about
teaching too much." More often, the pressure is implicit: our
low salaries tell us our work is not valuable; our heavy
workloads tell us not to give individual attention to
students; and curtailed funding tells us to spend less time
teaching, more time hurrying to finish our dissertations.
Even the title "Teaching Assistant" implies, inaccurately,
that what we do is secondary and supplementary.

At the University of Michigan, TAs teach 30 to 40 percent
of undergraduate class hours primarily in discussion sections
of large introductory classes. We thus perform the crucial
job of introducing undergraduates to the key concepts and

conventions of academic disciplines. In some departments, ¶.s
are solely responsible for the content and teaching of
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fundamental courses. (As a TA in the English department, for
example, I have designed and taught introductory courses in
composition, poetry, and prose fiction, as well as upper-level
courses in both writing and literature.) Frequently,
undergraduatet find regular faculty unavailable and form their
most rewarding student/teacher relationships with TAT. A
union gives us a piace to encourage the "personal pride" we
take in our teaching; iti gives us a voice to claim the value
of our work; and it gives us the power to make sure that voice
is heard.

GEO: A BRIEF HISTORY

The Graduate Employees Organization (AFT Local 3550) is
the union of Teaching and Staff Assistants at the University
of Michigan, and represents approximately 1,700 college-level
instructors. The double battle to unionize and to be
recognized as employees occupied graduate student employees at
the University of Michigan -- from the earliest efforts to
organize to the final legal decision on the student/worker
distinction -- for more than ten years. Teaching Fellows (as
they were then called) first began to organize in 1970, when
the University Teaching Fellows' Union filed for recognition
by the Michigan Employment Relations Commission (MERC). In
the same year, Political Science TFs walked out on their
discussion sections to protest departmental cuts to TF
allocations. In 1971, however, MERC denied the petition,
ruling that TFs alone did not constitute an appropriate
collective bargaining unit. While MERC did not offer an
opinion on the student/employee distinction, it agreed with
the University administration's argument that even if TFs were
employees, they should be part of a unit that included
Research and Staff Assistants; no election was conducted.

A number of administrative decisions in the summer of
1973 sparked a second organizing drive. Following a student
strike to protest a 24 percent tuition increase, Teaching
Fellows formed the Organization of Teaching Fellows (OFT) to
protest the increase -- as well as the loss of TFs' in-state
tuition status, new residency requirements, and a low pay
increase. OFT, loosely associated with the AAUP, attempted to
begin negotiations with president Robben Fleming, but were
rebuffed; the administration would not bargain unless OFT were
officially recognized by MERC. Discussions of a possible
strike were well underway when the University administration
suddenly discovered a $3.75 million budget overflow -- and
then announced that this surplus would be used to grant a
sizable pay increase to Teaching Fellows. TFs subsequently
failed to authorize a strike, but continued their organizing
efforts. They joined Research and Staff Assistants to form
the Graduate Employees Organization (GEO), and demanded
recognition as the sole bargaining agent for all Graduate
Student Assistants (by this time, the administration was
referring to TFs as "Teaching Assistants"). This time the
administration agreed to an immediate MERC certification
election, and, after an overwhelming vote, GEO was officially
certified on April 15, 1974, thus forming the second graduate
student employee union in U.S. history. 2



Negotiations for a first contract began in June and
proceeded slowly. After months of bargaining and state
mediation failed to yield results, GEO offered to go to
binding arbitration. The administration declined. With all
avenues of negotiation exhausted, the union membership voted
to initiate what would become a month-long strike. As the
strike began on February 11, 1975, more that 50 percent of
undergraduates boycotted classes, and Michigan's Teamster
locals instructed their members not to drive trucks through
picket lines. The strike was a success, producing agreements
on wage increases, paid benefits, agency shop, non-
discrimination (including sexual orientation, despite one
Regent's notorious homophobia), and affirmative action. GEO's
first contract was signed and took effect on March 14, 1975.

All these events took place, of course, in a period of
heightened political awareness and intense student activism.
The Political Science walkout of 1970 happened in the same
year that the Black Action Movement drew 500 people to an open
forum on increasing minority admissions and led a successful
student strike; 20.90 people marched against the conviction of
members of the Chicago Seven: and 107 students were arrested
during a protest for a student-controlled bookstore (it was
also the year student anti-war protesters were shot at Kent
State and Jackson State -- a moment when the university campus
suddenly seemed a militarized zone of conflict and violence).
During the GEO strike of 1975, 250 members of the Third World
Coalition Council occupied the main Administration building
for three days and demanded increased recruitment of students
and faculty of color, minority advocate positions, and
recognition as a collective bargaining agent. In the spring,

Henry Kissinger declined an invitation to speak at
commencement when threatened with a large protest.

After much thought and debate, GEO voted to affiliate
with the American Federation of Teachers (AFT), and
preparations for bargaining a second contract began. During
negotiations, GEO suffered from organizational problems, and
weakened itself by a failed strike vote. Instead of

capitalizing on their strategic advantage, however, the
administration demanded that GEO drop two pending grievances.
As this would have undermined the contractual right to due
process, GEO filed an Unfair Labor Practice complaint. In
turn, the University responded that they could not commit an
Unfair Labor Practice, because GSAs were not really employees
and thus were not covered by the rules of collective
bargaining. These positions led the administration and the
union into a long round of court battles.

In August, 1977, MERC administrative law judge Shlomo
Sperka ruled in favor of GEO, affirming the right of student

employees to bargain collectively. While the decision forced
the University to recognize Teaching and Staff Assistants as
employees, it excluded Research Assistants from the bargaining
unit on the grounds that their work was "directly related to
educational goals:" they were students, not workers. A long
series of appeals ensued, ending in November 1981. After
losing their last appeal, the administration finally signed
the 1976 contract on November 21, 1981.
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GEO made significant headway in contracts signed in 1983,
1985, and 1986, convincing the administration to discuss
tuittion and salary as part of the same package and to require
departments to offer TA training. We gained formal
recognition of affirmative action, extended the period of
eligibility for dental coverage, and won significant raises in
both salary and tuition waivers. In 1987, negotiations were
greatly complicated by the new tax bill passed by Congress,
which lowered tax rates for high income brackets, but
compensated with a great increase in taxes for students
receiving tuition waivers. Most TAs stood to lose between
$800 and $1500 per year. As negotiations ground on into
mediation, GEO prepared to strike. Faced with this prospect,
University negotiators gave in almost immediately, offering a
22 percent increase in tuition waiver -- the largest increase
in spending on TAs in its history. Currently, TAs who work
quarter-time or more receive a full tuition waiver. More
recently, in 1991, we successfully bargainined for partial
tuition waivers for TAs with low employment assignments.

In 1993, we found ourselves defending againist a cut in
our benefits package. For some time, many graduate students
had been turning down prestigious fellowships (which came with
little or no health insurance), and choosing, instead, to
teach under a union contract that guarantees good benaf its.
So the administration developed a new benefit plan for
fellowship students called "Gradeare;" they wanted to pay for
it by convincing the union to take it as well. Not only would
GradCare have provided worse coverage, it also had serious
political implications. The switch from a benefit package we
share with faculty to a package "designed for students," would
have endangered that crucial distinction between our
employment as teachers and our status as students. Membership
mobilization against this effective cut in benefits was
adamant: an 87 percent "yes" vote authorized the steering
Committee to call a strike, and the administration acquiesced.
Membership support for other issues was less strong, however,
and we now have a three-year contract, with a 3 percent raise
in each year.

CURRENT ISSUES: WORKING FOR A LIVING WAGE; IMPROVING TA
TRAINING; FIGHTING DISCRIMINATION

In 1994, economic concerns are still a priority.
Currently, the average TA at the University of Michigan does
not make enough to meet living expenses. For most, living
alone or owning a car is an affordable "luxury" -- never mind
supporting a family. Many of us have to take extra jobs that
take important time away from our teaching and our scholarly
work; consequently, we take longer to complete our degrees and
many of us drop out. The basic figures are simple: in 1992-
93, the mean monthly salary for a TA at the University was
$729 -- after taxes, fees, and dues; the University Office of
Financial Aid's calculation of monthly living expenses for a
graduate student was $839. In real terms, over the previous
nine years, TA wages had remained constant, while the basic
costs of living had increased dramatically. (Since 1983, the
full-time equivalent salary had actually dropped slightly, 0.6
percent, while housing, our largest expense, had risen 12 or



13 percent. Graduate student employees were spending a larger
and larger proportion of their monthly take-home pay to cover
rent, utilities, books, and other fundamental needs.

A living wage is not only necessary for TAs' financial
health and general well-being, however. It would also have an
extremely beneficial effect on graduate program times-to-
degree and attrition rates, which are very sensitive to
financial support. This makes sense: if we do not make enough
to make ends meet, we have to take second jobs; we then have
less time to work on our dissertations. Speaking to Congress
in 1990, Dean John D'Arms (Dean of the UM Beckham School of
Graduate Studies) had this to say about graduate students who
cannot afford living expenses:

Nonacademic employment takes students out of their
programs, resulting in lost time for carrying out
dissertation research and completing the doctoral
program. Some students are compelled to drop out
of school altogether; although these students
intend to save sufficient funds to return and
complete their dissertations, a substantial
percentage of them become locked into circumstances
of employment and family that preclude returning to
complete their degrees. That is a regrettable --
and preventable -- loss to students and society.
(US Senate, 214)

By paying us a living wage, the University will allow
more students to finish their degrees and will let them do it
faster.

At a time when economists and policy analysts continue to
predict a shortage of job market Ph.D's (although if you are
on or close to the job market, this sounds more like a fantasy
than & prediction), the support of graduate students is
important to the future of education in this country.
Ehrenherg and Mavros indicate that a Ph.D shortage is very
likely to hit the country in the late 1990's because:

...college graduates are much less likely to
receive doctorates today than they were 20 years
ago. Two important factors in this decline may be
the increase in the length of time necessary for
doctorate students to complete their programs ...
and the low completion rates of entrants into
doctoral programs. Both factors discourage
doctoral study (Ehrenberg & Mavros, preface).

In 1968, the median time to complete a Ph.D was 8.1
years; in 1988, it was 10.5 years (National Research Council,
Table 1). Departments with 65 percent completion rates now
experience 55 percent rates (Ehrenberg & Mavros, Table 2). A
living wage for graduate student employees (as welll as
increased graduate student funding), by increasing times-to-
degree and lowering attrition rates, may well help alleviate
a crisis in higher education (see D'Arms).

A second issue that concerns us is the quality of our
teaching; more specifically, we believe that the University's
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ostensible commitment to undergraduate education requires a
stronger commitment to TA training. Training was only
provided to all Teaching Assistants at the University of
Michigan after 1987, when it became required by the GEO
contract. Before that date, it was not uncommon for graduate
students to find themselves as first-time Teaching Assistants
facing a class of undergraduates with little or no direction
from their departments. (This continues to happen at non-
unionized schools.) Presently, although we are fortunate to
have some valuable resources in the UM Center for Research on
Learning and Teaching, most of us are still dissatisfied with
the quality of the training we receive. We have been unabel
to convince the administration that training should be paid
time, and that more comprehensive training at departmental
levels is necessasy to fully support TAs in what for many of
them is the initiation into a career. First-time TAs
frequently find themselves disempowered, unable to maintain a
sense of confidence in the classroom and, thus, unable to
provide a fully successful learning environment.

A third issue that continues to concern GEO is
discrimination. The demorgraphics of our bargaining unit are
virtually identical to what they were in 1979, with the
exception of significant increases in the percentage of Asian-
American and Asian (non-citizen) TAs. Currently, there are
only 64 African-American TAs at the University of Michigan, or
3.6 percent of our bargaining unit. Asian-Americans comprise
3.2 percent, Native Americans 0.3 percent, and Hispanic/Latino
TAs 2.5 percent. Increasing the number of TAs of color would
provide crucial teaching experience for graduate students of
color in an extremely competitive job market. It is also
important for undergraduates to have more teachers of color to
act as mentors and authority figures. TAs of color also face
discrimination in the classroom as do women, gay, lesbian,
and bisexual TAs. The difficulties of the first-time TA are
doubly compounded when inflected by racism, sexism, and
homophobia, and GEO is currently strategizing about how we can
act as an advocate in these situations.

These issues concern us at a time when many members of
the University administration seem increasingly enamored of
management philosophies drawn from the corporate world
(although it is important to note that not all administrators
share this faith). "M-Quality," the administration's plan for
"Total Quality Management" at the University of Michigan,
relies on the economic metaphor of consumption for the work of
teaching and learning. In its report Enhancing quality in an
Era of ResOurce Constraints, the University's Task Force on
Costs in Higher Education (chaired by Provost Gilbert R.
Whitaker) concludes that:

..quality is in part defined in terms of the
University's "customers." We believe that quality
can be improved by developing a mature under-
standing of the University's customer needs and
expectations .... Our customers are both internal
(our students, faculty, staff, and other "units")
and external (propespective students, parents,
taxpayers, research sponsors and peer academics
around the world).
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It is certainly true that the University is organized
around a set of economic relationships. Articulating, under-
standing, and helping to determine those relationships is
perhaps the primary task of a graduate employee labor
organization. When the metaphor of consumerism becomes
hegemonic, however, it can interfere with and override other
sets of relationships. The report, for example, suggests that
one way to improve quality in the classroom is to reconsider
the hasty conclusion that smaller classes mean better
education. Might smaller classes be inferior, the report
asks, "to large classes taught by faculty who are highly
competent at this form of teaching?"

Similarly, The Michigan Mandate, the University's plan to
create "a campus community recognized for its racial and
ethnic diversity" (i), is explicitly based on a corporate
understanding of multiculturalism:

Planning models for institutional change necessary
to become a genuinely pluralistic, multicultural
community are still difficult to find. However, we
were fortunate to be able to draw on the expertise
of faculty colleagues with experience in other
arenas, particularly in the corporate world, where
significant cultural changes in the workplace have
been achieved, using strategic approaches and
techniques. A small group of advisors with first-
hand corporate experience was assembled to help
forge the first outlines of the Michigan Mandate.

This "corporate experience" leads to conclusions
consistent with corporate aims: "Embracing and even more

importantly, capitalizing on our racial, cultural, and ethnic
diversity will be a critical element of the University's
ability to'achieve excellence in teaching and research while
serving our state, nation, and world in the years ahead
(emphasis mine). This is a natural (and disturbing)
conclusion to the logic of customer service. "Racial,
cultural, and ethnic diversity" have become part of the
commodity we produce in "serving" the "customers" of a new
international ecomomy. "Embracing" racial justice for its own
sake takes a back seat to "capitalizing" on diversity. As
Marlon Ross, writing about the Task Force report, observes:

Not only is the process of operating the university
to be thought of as market consumption, but also
the process of education itself becomes purely
commodified....Academic units must be judged
according to their cost-effectiveness, which
included especially their capacity to attract
customer-students and outside customer-donors, as
well as their intellectual flexibility in creating
serviceable programs. Although the report does not
present a "hit list" of programs, it is easy to
predict the kind of programs that will be hit
hardest, and it is clear that any program that can
attach itself to the university's crossdisciplinary
internationalization drive and its attendant aim of
attracting more students from the population belts
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(the West Coast, developing countries, and
"minorities") will be handsomely rewarded. As
Robert Weisbuch, a dissenting member of the
Whitaker task force, has expressed it: this means
that the university is substituting the means (a
more cost-effective institution) for the end
(better education).

Ross's argument is cogent. While I admire and support a
commitment to quality education and cultural diversity, I am
distressed when such a commitment can express itself only
through the rhetoric of profit, the logic and language of
customer service. My job is not to "satisfy" my students by
handing them the commodity of knowledge, but to challenge
them. (In a certain sense, I encourage them to be
dissatisfied -- not simply skeptical, but willing to make
personal and political commitments, willing to make a
difference in the world.) Indeed, most of my students are
wise enough not to be "satisfied" with prepackaged education;
they understand that education is not simply an economic
exchange, and that satisfaction is not simply about
possession,

The solution is not to long -- as some might think -- for
a student/teacher relationship that somehow takes place
"outside" the economic sphere, but to seeks to participate --
through collective action -- in making the economic decisions
that shape the university.

CONCLUSION

GEO thus has two current goals. The first is to improve
the wages, benefits, and working conditions of the employees
we represent through contract negotiations and grievances. In
doing so, we assert the value of our teaching and encourage
the University to take on the responsibility of providing a
living wage t) employees who make up a third of its teaching
staff. Our second goal is to take an active role in shaping
the institution in which we play so vital a part by
emphasizing the need to combine a commitment to education with
a commitment to social justice. While a union functions well
in defining and protecting the rights of the most marginalized
class of teachers in higher education, we have yet to be
invited to participate fully in the decisions that determine
the university's priorities and its purpose.
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ENDNOTEB

1. In this paper, I tend to use the terms "graduate
employee" and "TA" interchangeably, for reasons that have to
do with the composition of the GEO bargaining unit (which is
composed of 97 percent TAs and 3 percent Staff Assistants).
Graduate student employee unions at other universities have
different compositions; see Lanzerotti, et al.

2. The first was the Teaching Assistants' Association
(AFT Local 3220) at the University of Wisconsin, Madison,
Which was recognized in 1969.
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LABOR LAW REFORM

A. THE NEED FOR LABOR LAW REFORM

Julius (Jack) Getman, Professor
University of Texas School of Law

A. LAW REFORM IN THE ORGANIZING CONTEXT

The most important question in U.S. labor relations is
why private sector unions represent so small a proportion of
the work force. It was once widely assumed that collective
bargaining between unions and employers would be the primary
technique for establishing wages and working conditions in the
private sector. Where collective bargaining has been
seriously employed, it has made impressive positive
contributions to our society. Nevertheless, private sector
unions have had little success in organizing in recent years.
Some of the reasons such as the changing nature of the economy
and the loss of industrial base are only tangentially related
to the law. Unions also bare some of the responsibility for
their lack of organizing success. For a long time they spent
too little money on organizing and routinely assigned their
least effective staff people to the task. Management on the
other hand was prepared to spend a great deal of money to move
facilities, meet union wage scales in non-union facilities,
and hire lawyers and consultants to run anti-union campaigns.

In addition, our existing legal system has in a variety
of ways made the task of union organizing more difficult. It
has increased the natural advantage that accrues to employers
seeking to avoid unionization. I will suggest a few changes
in the law that I believe would further the goal of a truly
free choice :v employees.

1. Unions Shoald He Given Freer Access to Employees and the
Right to Millpond to Employer Speeches and Meetings.

In the mid 1950s the Supreme Court in NLRB v. United
Steelworkers held that employers can make captive audience
speeches, opposing unionization, to their employees without
granting the union a right to respond. It also held in NLRB
v. Babcock & Wilcox Co. that an employer has the right to
"post his property against non-employee distribution of union
literature," without demonstrating that such a prohibition was
necessary for business reasons. The Supreme Court recently
strengthened this prohibition in Lechmere, Inc. v. NLRB. In
that case, the court held that the Board did not have the
authority under the Act to balance the section seven rights of
employees against the property rights of employers to
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determine whether to grant non-employee union representatives
limited access to employer's property,

The prohibition against granting a union the right to
reply to a captive audience speech is not so absolute. The
Court suggested in the Neut9ne case that the Board might come
to a different conclusion where it felt that a serious
imbalance in organizing opportunity was created. The Court
did not suggest how the Board was to measure whether an
appropriate balance existed. The Board has responded by
assuming that no imbalance exists whenever the union has somc
ability to reach employees by telephone, mail or meetings.
Together court and Board decisions have established a policy
favoring property rights over the ability of employees to
become informed about the arguments favoring unionization.

During the pre-election campaign, employers and their
outside consultants have the ability to call the employees
together, during what would normally be working time, and
state the case against unions. They can also engage in one-
on-one meetings with employees during the work day. The
union, by contrast, is limited to voluntary meetings away from
the job site and solicitation by employees during non-working
times. It is only in the rarest circumstances that unions are
permitted to respond to captive audience speeches or that
union organizers are granted even limited right of access to
the employer's premises. However, the assumption of rough
equality of organizational opportunity on which the law
purports to rest is factually incorrect. The study of
organizing campaigns that I conducted together with Professors
Goldberg and Brett revealed that the current system gives
employers a definite advantage in getting their message to the
employees during a formal campaign. Employers have an even
greater superiority of access prior to the formal campaign.

The current system makes it easy for an employer to run
a campaign against the individual union organizers. These
campaigns are quite common, and they respond to real employee
concerns. The personality and dedication of organizers is
always a matter of concern to employees trying to decide on
unionization. Even employees favorable to unionization are
frequently troubled by the picture of the particular organizer
and union, as exclusively drawn by the employer. At present,
the organizer can only overcome this with those employees
willing to come to a meeting or meet with the organizer off
the premises not during working hours.

Representation campaigns would more likely reflect the
employees' choice, if unions had a tight to respond to
employer speeches and meetings, and if union organizers had
access to the employees, subject to reasonable labor board
regulation. Such a system would also demonstrate to employees
the law's ability to change the employer's absolute control
over their jobs and working conditions.

2. Remedies Intended to Punish and Deter Illegal Behavior
Should be Permitted Under the MBA

Under current law remedies imposed by the Board for
unfair labor practices must be for the sole purpose of undoing
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the effect of specific illegal actions. This means that
access remedies are almost never granted and that the penalty
for discriminatory discharges is generally limited to
reinstatement and back pay, a cost that many employers are
willing to pay for the benefits that they think likely to flow
from employee fear of unionization. Studies suggest that
reinstated workers rarely return for any length of time to the
jobs from which they were discharged.

In deciding whether to issue a bargaining order under
current law, the Board must determine "the possibility of
erasing the effects of past practices and of ensuring a fair
election...by the use of traditional remedies..." This
standard forces the Board to make uniform judgments about the
likely impact of unfair labor practices, and of the
effectiveness of remedies, on voter behavior. It is not
surprising that Board bargaining order decisions inevitably
reflect efforts to punish and deter. In part this is because
the Board's "traditional" remedies are so weak that they are
most unlikely to deter campaign violations or encourage
obedience to the law. However, given the reviewing standard
that limits the Board to undoing the impact of unlawful
behavior in particular cases, and the fact that bargaining
orders may serve to override rather than to protect free
choice, it is not surprising that reviewing Courts frequently
set aside Board bargaining orders.

It would better serve the policies of the Act if the
Board could impose remedies designed to punish employers who
intentionally commit what are legislatively determined to be
serious unfair labor practices, such as discriminatory
discharges or bargaining with a view to eliminating a union.
If a system of treble damages, injunctions, and loss of
government contracts were developed, adherence to the law
would likely be given a far higher priority by employers than
it currently is. Where employers bargain with a view to not
reaching agreement, but to rid themselves of a union, the
Board should be able to impose a settlement that will include
the imposition of an agreement.

3. Faculty Members in Private Sector Colleges and
Universities Should Have the Right to Choose Unionization

In the Yeshiva case, the Supreme Court concluded that
faculty in "mature" colleges and universities are managers
under the Act who do not need the right of free choice with
regard to unionization, because their interests and those of
the administration are the same. Since that decision, the
great majority of faculty at private universities have been
denied the right to choose representation. The conclusion
that faculty are managers at any university with a committee
structure of any significance reflects a monumental
misunderstanding of the conditions of faculty employment at
many institutions of higher education. During my period as
President of the American Association of University
Professors, I had the opportunity to visit a variety of
campuses around the country. The reality of academic life L.
many places bore little resemblance to the ideal picture drawn
by the Court in its Yeshiva decision
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The Yeshiva decision has the remarkable effect of
declaring all faculty in most institutions to be "managers"
because of the administrative role of a few. If this approach
were applied to other sectors of the economy, it would deny
representation rights to many employees and provide employers
with a simple technique for avoiding unionization. The
Yeshiva decision endangers labor management cooperative
programs that adopt committee structures similar to those
common in academic institutions. Unions that favor such
programs might be bargaining their members out of the Act's
protection.

4. Binding Arbitration Should be Available Where Impasse is
Reached During First Contract Negotiations

It is a sensible policy to keep the government's role in
collective bargaining limited. However, this policy has led
the Board and courts to give an unnecessarily limited scope to
the duty to bargain. After a successful organizing campaign,
employers are too often able to use the bargaining process to
avoid agreement. A well-counseled employer can usually
bargain in this way without being found guilty of violating
the Act. Even if a refusal to bargain is found, no effective
remedy is imposed. We have learned from the public sector
that using some form of arbitration to resolve disputes in
such situations does not interfere with the bargaining process
to the extent previously assumed. The risks to free
collective bargaining 07om surface bargaining are greater than
the risks from alternate dispute resolution techniques, such
as binding arbitration or more effective Board remedies.

The current system distorts free choice in two ways.
Some employees who formally choose representation are denied
true collective bargaining; other employees may decide that
voting for representation or otherwise supporting a union will
be a futile act that may cause the employee trouble, but is
unlikely to lead to positive results. An employee, otherwise
favorable to unions, with a realistic understanding of the
risks posed by current law, could well decide to vote "no" in
a representation election. If an effective alternative such
as first contract arbitration were an option, employers would
be more likely to bargain in good faith so that collective
bargaining would work without government involvement, and
unions would do far better in representation elections.

5. The Election Process Should be Speeded Up

Shortening the time between petition and election could
substantially reduce the advantage that the formal campaign
gives to employers. Under current law an employer can often
delay the holding of an election by raising questions about
unit determination and voting eligibility. Delay works
against representation in the great majority of cases. Since
both parties know this, employers have an advantage in
negotiating election issues prior to the vote. It would be a
useful change to require the Board to develop expedited
procedures under which quick elections are routinely held and
technical questions of eligibility and unit determined
afterwards.
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B. COLLECTIVE BARGAINING

Union difficulties in organizing cannot be separated from
the increasing misuse of the collective bargaining process by
employers.

1. Imployerm Should Not be Permitted to Permanently Replace
Striking Workers

In 1937, the Supreme Court in NLRB v Mackay Radio
announced that employer's may hire permanent replacements for
striking workers and that at the end of the strike the
employer could "reinstate only so many of the strikers as
there were vacant places to be filled." The Mackay doctrine
often makes a mockery of the law's right to strike and it
encourages anti-union employers to bargain with a view to
forcing a strike. They can then replace the striking workers
and anticipate the union's demise. The Mackay doctrine's
application has permitted the devastation of unions,
communities, families, and individuals simply because
employees exercise rights supposedly protected by the National
Labor Relations Act.

The Mackay doctrine has been defended on the grounds that
the right to permanently replace is somehow necessary to
permit employers to withstand strikes. The metaphor of the
"level playing field" has frequently been employed in its
support. Scholarly investigation, however, including my own
study of the paper industry, refutes this conclusion.
employer's have a variety of self-help tactics available, and
do not need the right to permanently replace. Temporary
replacement workers, supervisors, and newly hired workers who
are not replacements will generally be available to permit an
employer to operate during a strike.

The consequences of Mackay for the organizing process are
significant. In every hard-fought election, employers make a
variant of the following argument: "Under the law I am
required to bargain with the union and I will do that, but I
can and will bargain hard. I am not required to make any
concessions or agree to any terms that I do not think are in
the company's best interests. The only way the union can try
to force me is by pulling you out on strike. If you go on
strike to force me to accept unrealistic union demands, I have
the right to permanently replace you, and I will not hesitate
to exercise this right." Such an argument is perfectly legal.
Its common use, together with employee knowledge of recent
strikes in which other employees were permanently replaced,
helps to account for the fact, that employees regularly
perceive threats of reprisal in hard-fought election campaigns
that do not violate the law. In fact in such cases employers
are in fact legally threatening employees with job loss if
they vote for representation. Mackay may also affect the
campaign dynamic because employees fear to be placed in a
situation in which they will have to choose between loyalty to
fellow employees and preserving their jobs.

The Mackay, doctrine is also inconsistent with increasing
labor management cooperation, because it diminishes worker's
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sense of permanent attachment to the enterprise, a feeling
which is essential to full cooperation.

C. EMPLOYEE INVOLVEMENT SCHEMES

The Dunlop commission, currently studying the labor laws,
is considering amendments to the NLRA. to facilitate the use of
employee involvement programs in the non-union sector. Such
programs, under current law, are legally questionable.
Employer created programs under which employees deal with
their employer about wages hours or conditions of employment,
in the absence of a union, are likely to be held to constitute
dominated labor organizations, illegal under Section 8 (a) (2)
of the ELBA. The board orders the disestablishment of such
programs. Employer groups have strongly urged the amendment
of section 8 (a) (2) to permit employee involvement programs
in the name of labor/management cooperation. Unions have
opposed such amendment on the grounds that most employee
involvement schemes in the non-union sector are in reality
aimed more at avoiding unions than empowering employees.

The union concern is a legitimate one, however, the
likelihood is that amendment to 8 (a) (2) will be recommended.
Various members of the commission have indicated their belief
in the value of such programs; a recommendation would
establish the commission's political neutrality. The value of
empowerment programs either to employees or to employer's
seeking to avoid unionization is questionable. Such programs
in the absence of unions seem to have a limited value and a
short life. In addition, it is likely that such programs will
wet employees' appetites for representation and that it will
cause employees to believe that unionization is necessary.



LABOR LAW REFORM

B. SOME KEY DIFFERENCES BETWEEN
U.S. AND CANADA LABOR LAW

Kevin Banks, Professional Officer
Canadian Association of University Teachers

The percentage of American employees represented by trade

unions has declined without interruption for almost twenty-

five years. During that same period, the share of workers in
Canada having union representation grew slowly but steadily,

and though it has fallen marginally in recent years, it

nonetheless stands above its 1970 level. Over the last
decade, the contrast between union density trends in the two

countries has been studied by economists, sociologists,
political scientists, and labour lawyers. While a number of
competing hypotheses have been advanced, the evidence of
comparative scholarship increasingly suggests that differences
between the labour law regimes of the two countries have
played a significant role in the relative decline of American

unionism. Moreover, one recent study shows that there is

little empirical support for competing explanations
emphasizing structural differences between the economies and
labour forces of the two countries, the degree of public
ownership, or differences in social attitudes towards
unionization2. Notwithstanding that the costs of unionization
to employers are very similar in both countries, the

probability that a Canadian worker who desires union status
will in fact be unionized is 0.84 times higher than the
equivalent likelihood for an American workers.

This paper will not join the debate over the validity of

such empirical findings. Rather, in what follows I will
outline a selective comparison of Canadian labour law regimes

with the National Labor Relations Act. The comparison will

focus upon five subject areas identified by various
commentators as having influenced the relative fortunes of the

Canadian and United States labour movements: certification
procedures, labour relations board remedial powers, the use of

striker replacements, union security, and union successor

rights.

Most labour relations in Canada fall within the

provincial, rather than the federal, jurisdiction. As a
result, each province, as well as the federal government, has

over the years developed a somewhat distinctive labour law

regime. Nonetheless, it may be said that there is a common
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core to Canadian labour legislation. The industrial relations
laws of each jurisdiction but Saskatchewan were founded upon
the Dominion wartime regulations established in 1944 by Order
in Council P.C. 1003. Moreover, those wartime regulations
were patterned after the United States National Labor
Relations Act. Thus, there is a broad structural similarity
between Canadian and U.S. labour law. This simplifies the
task of comparison, and casts the differences in the legal
regimes of the two countries into bolder relief.

CERTIFICATION PROCEDURSS

In the United States, a union may be certified as
exclusive bargaining agent for a group of employees only after
a National Labor Relations Board sanctioned certification
vote. The election process appears to be understood as the
best method for ascertaining the free choices of the employees
concerned. The notion of free choice embedded in the National
Labor Relations Act is, ideally at least, one of reasoned
deliberation on the basis of all information relevant to
estimating the probable consequences of certifying or
rejecting the union. The length of union certification
election campaigns, together with statutory and constitutional
protections of employer free speech afford employers
considerable opportunity to seek to influence the decision of
their employees with respect to unionization.

As a general matter, Canadian labour law takes a more
sceptical stance towards the value of this sort of debate in
certification procedures. There appear to be two aspects to
this scepticism. The first is a greater concern with the
potential influence of employers over employees than is found
in the jurisprudence under the National Labor Relations Act.
The second is a willingness to treat signed membership cards
as sufficient evidence that employees have exercised their
free choice in favour of unionizing. The focus of Canadian
certification procedures is almost uniformly on moving quickly
to ascertain whether majority support exists for certification
application, rather than upon providing an opportunity for
debate.

Most certification applications in Canada are decided
without a representation vote, and in many jurisdictions a
large number of certifications are disposed of without a
hearing. In all provinces except Alberta, Nova Scotia, and
Newfoundland (owing to recent amendments), certification of a
union as exclusive bargaining agent is available on the basis
of membership card evidence. Under Ontario's procedures,
which are fairly typical, a union having obtained membership
cards from at least 55 percent of employees in an appropriate
bargaining unit will in most cases be entitled to
certification without a vote. In Nova Scotia, where votes are
mandatory, the election must take place within five days of
the filing of a certification application accompanied by
membership cards of at least 40 percent of an appropriate
employee constituency.

Practically speaking, the card certification process
seeks to thwart illegal employer resistance to union
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organization by removing the opportunity to engage in it. A
recent study of Ontario certifications provides support both
for this objective and for the means chosen to accomplish it,
finding that (1) both delay and employer unfair Lai-Jour

practices were significantly and negatively related to the
level of union support, and that (2) card certification
procedures significantly reduced the effect of the illegal
employer practices designed to influence worker choices.

In the event of a certification election, Canadian labour
laws, like the National Labor Relations Act, seek to balance
the interests of employers in expressing their views with
those of employees to freely organize themselves. The
statutory language reflecting this balance in each country is
quite similar. In Alberta, Manitoba, New Brunswick, Nova
Scotia, Ontario and Prince Edward Island, labour relations
statutes provide that an employer is free to "express his
views" so long as the employer does not use coercion,
intimidation, threats, promises or undue influence. As one
commentator has noted, the American ipnptRigt indirectly
influenced Canadian labour law by shaping the American model
upon which it is based".

Nonetheless, Canadian labour relations boards have
arguably tended to place greater restrictions on an employer's
communications with its employees during a certification
campaign. While factual statements, or comments about an
employer's ability to remain competitive or the issue of job
security may not by themselves constitute illegal
communications, Canadian labour relations boards have tended
to view employer references to job security in the context of
a certification campaign with suspicion. For example, the
Ontario Labour Relations Board found in one case that repeated
references to job security in employer letters to employees,
in addition to factual references to plant closings elsewhere,
were veiled threats to employment security conditions related
to whether or not the employees were unionized?. In a later
case, the Ontario board stated its position on employer
threats to job security as follows:

"Views which equate membership or non-membership
in a union to continued job security, cease to be
mere personal views and may become intimidatory or
coercive if the person expressing them is
perceived to be seized of special knowledge, or
position, such that raises the statement from a
matter of opinion to one of probable fact."

Similarly, In Michelin Tires (Canada) Limited,9 the Nova
Scotia Board held that continuing employer predictions of
inevitable serious strikes would be perceived by employees as
a clear threat to their jobs and constituted undue influence.

The Board in this case was particularly attentive to the
employer's ability to make its 1.redictions self-fulfilling.
Canadian labour relations boards have also been suspicious of
captive audience meetings called by employers in the context
of certification campaigns. In considering the weight to be
given to an anti-union petition received by it following such
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a meeting, the Ontario Labour Relations Board commented as
follows:

"... such meetings convey the anti-union
sentiments of the management regardless of their
content and, because of this, tend to taint the
following efforts of employees who decide to
oppose the application [for certification]. In
fact the very formality of holding such meetings
demonstrates an employer's concern, and may, in
the eyes of other employees, align with management
those employees subsequently circulating a
petition."°

In Ontario, anti-union petitions generated subsequent to
such meetings are usually ignored by the Labour Relations
Board. It should be noted however, that such meetings are
generally not in and of themselves unfair labour practices,
and that it tends to be the content of the meeting which
ultimately attracts the censure of labour boards)'

While the Canadian approach to regulating employer speech
is on its surface consistent with the general thrust of
National Labor Relations Board's "laboratory conditions"
doctrine, and with the treatment of employer "predictions" by
United States Supreme Court in NLRB v. Gissel Packing
Comma:v(12 (holding that (1) an employer is free only to tell
what it reasonably believes will be the likely economic
consequences of unionization that are outside its control, and
that (2) a belief that unionization will or may result in the
closing of a plant "is not a statement of fact unless, which
is most improbable, the eventuality of closing is capable of
proof"), the Canadian boards' approach appears to be more
restrictive of employer's speech than that of Federal Circuit
courts in cases such as NLRB v, Golub Corporation" and NLRB
v. Village IX. Inc.," or than the approach of the National
Labor Relations Board in Midland National Life Insurance
CO. 6 .

Moreover, two important Canadian labour relations boards,
the Canada Labour Relations Board and the British Columbia
Labour Relations Board, regulate employer communications with
employees during certification campaigns more tightly still.
The Canada Labour Code contains no express permission of non-
coercive employer speech. The Canada Labour Relations Board
has implied a right of employer free speech, but on a strictly
limited basis. In American Airlines Inc 16 the Board stated
its general rule as follows:

"The employer's right to communicate with its
employees must be strictly limited to the conduct
of its business. The employer is only permitted
to respond to unequivocal and identifiable,
adversarial or libelist statements; by this we do
not consider as being adversarial the fact that an
employee wishes or does not wish to join a
union."11

The British Columbia Labour Relations Code permits
employer communication of a "statement of fact or opinion
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reasonably held." In a pithy summary of the implications of
the Code's definition of employer free speech, the British
Columbia Board stated in fieetline Parts and Eauipment Ltd.
that "in the context of an attempt by a union to organize a
group of employees, the employer retains the right to
communicate with its employees; however, the employer's
exercise of the right must be squeaky clean."

LABOR BOARD REMEDIAL POWERS

The remedial powers of the National Labor Relations Board
have been subject to telling criticism on the grounds that
they provide little effective deterrence to or redress for
employer unfair labour practices.19 The imposition of a

remedial order may be forestalled by two to three years where
an employer pursues every avenue of appeal available to it.
While the National Labor Relations Board is equipped with the
power to seek injunctive relief in Federal Court under section
10(j) of the Act, in practice this is seldom done and the
judicial and administrative resources to alter this practice
appear to be lacking. As a result, while individual employees
may eventually receive compensation for personal losses, the
sanctions and remedies available under the National Labor
Relations Act create little incentive for employers to avoid
tactics designed to blunt the momentum of an organizing drive,
or the quest for a first collective agreement.

Canadian labour relations legislation provides procedures
which make enforceable orders available much more quickly than
they are under the National Labor Relations Act. Labour
relations board orders in Canada are typically issued
following a single set of hearings conducted by the board
itself. Board orders, once issued, are enforceable unless
overturned on judicial review. Often, a board order may be
filed with the courts through a simple administrative
procedure. Upon such filing, it may be executed as any other
judgement of the court would be. Non-compliance with board
orders may be the subject of prosecution and punishment
through the courts. Fines imposed upon conviction are
generally set so as to have a deterrent effect.2°

Recent amendments to the Ontario Labour Relations Act
give the ontario Labour Relations Board the power to make
interim orders in a pending or intended proceeding!' In

addition, where it is alleged that an employee has been
terminated, disciplined or otherwise penalized contrary to the
bst during a union certification drive, the Act now requires
the Board to hold an expedited hearing into the matter.22

The hearing is to be held within fifteen days on consecutive
days until it is completed and a decision is to be rendered
within a further two working days.

In addition, many Canadian labour relations boards are
equipped with remedies better able to respond to the

undermining of union support during organizing drives, which
often creates serious difficulties for unions in reaching
first collective agreements. The labour relations statutes of

Ontario, Nova scotia, Manitoba and British Columbia enable
their respective labour relations boards to certify a
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bargaining agent without a representation vote where the board
feels that the true wishes of the employees are not likely to
be ascertained in a vote. These powers broadly parallel those
available to the National Labor Relations Board and recognized
by the United States Supreme Court in NLRB v. Gissel
Packing.28 However, in its Gourmet woods decision, the
National Labor Relations Board concluded that it did not have
the power to issue a non-majority bargaining order.24 In
each Canadian jurisdiction where the board has the power to
certify without a vote in response to unfair labour practices,
it may do so without ascertaining that the union had at any
time the support of a majority of employees in the bargaining
unit. Recent amendments to the Ontario Labour Relations Act
remove the criterion that a union have membership support
adequate for collective bargaining from those to be considered
in granting an unfair labour practice certificate.6 The
Nova Scotia Trade Union Act requires that an applicant trade
union simply show that not less than 40% of the bargaining
unit were members in good standing. The board in British
Columbia will enquire whether it is reasonable to assume that
the union would have achieved majority support in the absence
of employer interference 26

Perhaps more importantly, in several Canadian
jurisdictions, where a first collective agreement cannot be
reached, a labour relations board may impose such an agreement
on the two parties.27 Access to this remedy does not
necessarily depend upon there having occured unfair labour
practices by either party. The sense of inevitability of a
collective agreement, together perhaps with the
unpredictability of the imposed outcome, acts as a strong
disincentive to bad faith bargaining or other unfair labour
practices designed to derail first agreement negotiations.

In the federal jurisdiction and in Newfoundland, if a
first agreement cannot be reached, the Minister may direct the
board to investigate and impose such an agreement on the two
parties. Such an agreement is binding for one year unless the
parties mutually agree to alter the terms. In British
Columbia, the associate chair of the Board's Mediation
Division has this power. In Manitoba and Ontario, the Board
has the poWer to settle a first collective agreement on the
request of an employer or bargaining agent. In Quebec, a
council of arbitration has the power to impose first
agreements.

USE OF STRIKER REPLACEMENTS

Supporters of the McKay Radio doctrine allowing employers
to hire permanent replacements for striking employees tend to
argue that it is a necessary counterweight to the right to
strike itself.28 However, many would argue that,
particularly in the current economic climate, McKay Radio
practically ensures that a strike cannot be won, while at the
same time providing the employer with an opportunity to rid
itself of the union.28 The Canadian experience with striker
replacement rules suggests that the ability to offer permanent
positions to striker replacements is not necessary to a
balance of economic power. Moreover, labour relations policy
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in many Canadian jurisdictions tends to treat the ability to
hire permanent striker replacements as a breeding ground for
picket line violence, and as inherently destructive of the
collective bargaining process.

Ontario has recently followed Quebec's longstanding lead
by enacting comprehensive prohibitions on the use of strike
breakers.313 As a result, most unionized employees in the two
provinces making up roughly 60% of the Canadian workforce
benefit from broad anti-strikebreaker rules. British Columbia
also prohibits the use of strike breakers, though this
prohibition does not extend to members of the bargaining unit
or other employees at the affected location who volunteer to
work during a strike.3' Alberta and Manitoba provide
explicit rights of reinstatement to striking employees.32
Interestingly, the Canada Labour Relations Board has found the
refusal of an employer to re-employ striking employees to be
an unfair labour practice, notwithstanding the absence of a
specific statutory prohibition on such refusal in the Canada
Labour Code.33

UNION SECURITY

Canadian unions dp not suffer the same restrictions on
their ability to secure a membership and dues base, or to
pursue organizing or political goals with dues funds as do
their American counterparts. All jurisdictions in Canada
except Quebec explicitly permit a closed shop clause
(providing that only members of the union may be hired by an
employer) to be included in a collective agreement. In both
Quebec and Manitoba, the agency shop is imposed as a minimum
form of union security. There are no "right to work"
jurisdictions in Canada.

Furthermore, Canadian unions are not subject to any of
the free rider problems created by the narrow definition of a
union's "statutory functions" set out in the United States
Supreme Court's decision in Ellis v. Brotherhood of Railway.
Airline and S.S. Clerks.m In addition, notwithstanding that
the Canadian Supreme Court has recognized a constitutional
right not to associate within the constitutionally protected
freedom of association, Canadian unions retain a discretion to
spend agency fees for political, professional and economic
programs not limited to collective bargaining. In Lavigne v.
Ontario Public Service Employees' Union,35 the Supreme Court
of Canada consciously rejected the approach of the United
States Supreme Court in Abood v. Detroit Board of

Education.

SUCCESSORSHIP

The National Labor Relations Act requires no more of an
employer assuming control of a business or undertaking through
a transfer or sale than that it bargain in good faith with the
union representing the employees of the previous employer, and
only under certain conditions.37 In particular, the duty to
bargain arises only once a "substantial and representative
complement" of workers of the previous employer are hired by
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the successor employer. Indeed, the key determinant of
whether there has been a successorship in the United States is
Whether the employer has hired a majority of the predecessor's
employees.36 This rule creates not only a disincentive to
hire members of a transfering employer's unionized workforce,
but it also eliminates collective agreement terms which
constitute the vital achievement of an incumbent union. Any
sale of a business or other transfer thus puts the incumbent
union in a precarious position.

Under Canadian legislation, the purpose of successorship
provisions is to bind the successor employer to the collective
bargaining regime already established in its newly purchased
business. This may entail the recognition of a trade union's
bargaining rights or honouring the term- of a collective
agreement.39 While the definition of a sale or transfer of
a business varies across Canadian jurisdictions, it has
generally been given a broad interpretation consistent with
the remedial purpose of successor liability provisions in
labour legislation. Labour boards, arbitrators and courts
have found a successor employer responsible for remedying the
predecessor's breaches of a collective agreement. However,
unlike in the United States, in the absence of specific
statutory provisions, successor employers have been found not
to be liable for the unfair labour practices of their
predecessors. Such provisions do exist in the federal,
British Columbia, Manitoba, Ontario, and Saskatchewan
jurisdictions. In any event, whether or not such specific
legislation exists, an employee terminated contrary to unfair
labour practice provisions remains an employee in all
jurisdictions, and a successor must comply with a
reinstatement order directed at its predecessor.

CONCLUSIONS

Economic integration with the United States under the
first Free Trade Agreement, and subsequently under the North
American Free Trade Agreement, has brought with it fears in
the Canadian labour movement of a race to the bottom as
Canadian legislators seek to provide an investment climate
competitive with that offered in relatively non-unionized
regions of the United States. In this sense, supporters of
the Canadian labour movement have a vital interest in any
labour law reforms that the Clinton administration might seek
to enact. While one might be left discouraged by the failure
of even modest labour law reform proposals in the United
States Congress over the last quarter century, there appears
to be a growing consensus, at least among academic
commentators, that the National Labor Relations Act needs to
be overhauled. Moreover, for the first time in many years,
employer groups have an interest in the reform process, since
the National Labor Relations Board upheld the restrictions on
"participative management" imposed by Section 8(a)(2) of the
Act in its Electromationw decision. With both political
camps having an interest in reform, the time might be right
for change.
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TOTAL QUALITY MANAGEMENT

A. THE REST THAT WE CAN BE

Daniel Seymour, President
Q Systems, Palm Springs, CA

The search for excellence is part of the vision of higher
education. We give examinations to our students, then grades.
We have tenure procedures. We use student evaluations to
assess teaching effectiveness. The theory being used to
improve quality, in all these cases, relies on inspection.
Theorists who identify with this "sort and shoot" inspection
methodology, work hard to find individuals who show
unacceptable behavior relative to their peers, then take
action to eliminate the offending behavior. Figure 1

illustrates the logic of pursuing quality by searching for
deficiencies.

The theory, based upon traditional notions of quality
assurance, attempts to measure one or more key quality factors
and then uses a threshold to separate acceptable quality
(which does not require action) from unacceptable quality
(which requires action).

This addition by subtraction approach to improving
quality that dominates higher education is a recipe for
mediocrity.

RECIPE FOR MEDIOCRITY

Professors, staff, and students work in systems at their
institutions. Those systems, like all systems, have
variations in them. For example, with professors there is a
distribution of talent on any campus that includes great
teachers, not-so-great teachers, and bottom-of-the-barrel
teachers. The "Before" distribution of Figure 2 is
illustrative.

If we were to rank professors on the basis of their
student evaluations, as is usually done, we might very well
conclude that a professor, say Professor Seymour, is below the
threshold -- unacceptable quality -- and an action would need
to be taken. Presumably, if he had devoted a bit more time to
his teaching his performance would have bumped him up to an
acceptable level (designated by the triangle). No action
would then be required. The question that needs to be asked
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Figure 1: Bad Apple Theory
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Figure 2: Quality-by-Threshold
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is, "Will the system's ability to identify Professor Seymour
as deficient and eliminate him from the lot, change the
quality of the professorate in the aggregate?"

The answer is "no." All failures to achieve a desired
level of quality stem from two sources; they are either
attributable to the system or to causes external to the
system. An inspection approach, based upon a doctrine of
improvement by elimination, has a limited ability to enhance
the quality of colleges, because the overall level of quality
is determined by the system, not by its outliers.'

System failures are "common" causes because every
participant in the system is at risk of experiencing a
systemic problem. What are the possible common causes of poor
teaching evaluations? There are many. Certainly, the hiring
process is a potential problem. Is the hiring process-
including the generation of a pool of candidates, the use of
various criteria to screen candidates, and the department's
voting procedures designed to ensure that the candidate with
the best possible teaching potential is offered the position?
Does the faculty development system have specific mechanisms
in place to facilitate the transition from a bottom-of-the-
barrel teacher to a great teacher? Does the system help
identify "best practices" in teaching and supply the resources
that would enable the individual to improve? The list of
potential nroblems that are common to everyone is extensive.

The importance of controlling extra-systemic problems
should not.be underemphasized. There are bad teachers. But
the "After" distribution of Figure 2 shows the net effect of
a quality assurance approach that spends all of its time and
energy on identifying and eliminating outliers, while ignoring
the system that creates common cause problems. Even if an
inspection methodology was sufficiently fine-tuned to be able
to identify those individuals that were below some threshold,
their elimination would have only a minimal influence on the
overall distribution. Indeed, if the outliers are tossed and
the mean recalculated, it moves only slightly to the left.

Continued reliance on quality-by-threshold means that as
institutions we are asking the wrong question. We ask whether
we are "good enough" instead of asking whether we are "the
best we can be." The "good enough" question, in turn,
necessarily drives the development of systems that use an
inspection mentality and thresholds to determine sufficiency.
It is hard to imagine a better approach to ensure mediocre
performance in our institutions.

QUALITY -BY- IMPROVEMENT

Consider Figure 2 once again. Where do inspection
theorists focus their attention? All of their time and energy
is devoted to generating a distribution, defining a threshold,
and scrutinizing those cases that cluster around that
threshold. In their minds, a good system is one that can
successfully discriminate between those cases that require
action (fail the threshold test) versus those that do not
(pass the threshold test).
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Moreover, when these methods fail to improve overall
quality -- which Figure 2 shows they are ill-equipped to do --
the tendency is to look for more effective ranking and sorting
tools. For example, when faculty productivity studies and
efficiency reports failed to kick-start effective cost control
efforts in higher education, some states' revised their
thinking. The next round of quality assurance initiatives to
enjoy a wave of popularity are today's "report cards." They
attempt to "grade" public colleges by comparing their
performance on an exhaustive set of indicators, such as
retention rates, student ethnicity, and the amount of
sponsored research per faculty member.

The most troubling aspect of this inspection methodology
is the inability of inspection theorists to understand that by
focusing on adequacy, excellence necessarily eludes them.
Again, Figure 2 illustrates the point. If it is possible to
function at a level designated by the circle (in either the
Before or After distribution), why is it acceptable to
function at the triangle (slightly above the threshold)?
Every time a college (or professor) fails to perform at the
higher level of quality, it wastes resources; students do not
learn at the rate they could. The most egregious waste of all
is the time, energy, and money devoted to building elaborate
bureaucracies necessary to give, sort, and shoot methodologies
with the trappings of legitimacy and effectiveness.

Figure 3 represents a fundamental shift in thinking. As
previously shown, if you remove the five percent or ten
percent who fail to meet an arbitrary threshold, the overall
level of quality will increase by a similar amount -- five or
ten percent. Quality, in such a system, is a function of how
many bad apples are tossed away. But what happens if you need
to improve quality by 50 percent?

Would it not be better to redirect those same resources
from after - the -fact inspection to before-the-fact improvement;
from focusing on the tail to focusing on the whole group; from
punishing and eliminating to encouraging and including? This
suggests that our time and energy should be devoted to
devising a system that improves the quality of the aggregate.
A quality-by-improvement theory, illustrated in Figure 3, does
just that. This theory views the distribution of quality --
from better to worse -- as a chance to learn about the whole
system. It does that in several ways. First, rather than
looking for and attacking bad efforts, quality-by-improvement
identifies and studies best efforts. By linking these high-
quality outcomes with the processes that produced them,
improvement theorists are able to understand the dynamics of
what constitutes "best practices." The next step is to
institutionalize best practices by applying what has been
learned to the entire distribution.

A second learning strategy is embedded in the epigram-
"Every defect is a treasure." Looking at best practices helps
to understand what is right with the system, by studying bad
practices we are able to identify what is wrong with the
system. Quality-by-improvement, therefore, looks to the tail-
enders, not in the hopes that the discovery of imperfection
will lead to sanctions, but that it will lead to a chance to
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improve processes. The logic is reversed: quality-by-
improvement assumes that everyone wants to and is capable of
doing a good job, and sees poor performers as good apples
caught in a not-so-good system. Failure is treasured because
hidden in poor results is part of the answer to why the system
as a whole is under-performing.

The dramatic effect of applying these learning principles
is evident, in Figure 3. The range of quality results is
narrowed, the variance reduced. In fact, the variation is
reduced to the point that a "good enough" performance
(designated by the triangle) in a quality-by-threshold
approach lies outside of the quality-by-improvement
distribution shown in the "After" portion of Figure 3.

The final learning strategy that makes this approach so
effective is evident in a second epigram: "Good enough is
never good enough." It suggests that there is always a better
way, a more elegant system. High performers in a quality-by-
improvement environment are encouraged to find ever more
effective methods. They are praised and supported. They are
looked to as leaders who value excellence and exhibit a
healthy discontent toward the status quo. They are the
quintessential reflective practitioners who strive to be the
best that they can be.

An illustration might be useful. Let's say that the
"Before" distribution in both Figures 2 and 3 represent
"teaching effectiveness among tenure track professors." There
is, as we might expect, a broad range of talent from "very
effective" to "not-so effective." The aim in both systems is
to improve teaching effectiveness; the methods, however,
differ substantially. In the improvement-by-threshold system,
student evaluations (developed and administered by management)
are used at the end of the semester to generate data. Z
scores are then calculated on the data and copies are sent to
the professors. An additional copy is placed in their
personnel file. If the evaluations are "good enough," no
action is taken.

If the evaluations signal a problem, however, there are
two courses of action. One course is to do nothing in the
short run. After all, the professor is a professional. He or
she has been given a copy of the Tenure Guidelines and should
know the value placed on teaching. It is their responsibility
to fix the problem and reach triangle status. If the problem
still exists at the time of tenure review, action will be
taken. Another approach would be to identify the individual
earlier on and pursue corrective action. This could entail
being sent to a Teaching Methods Workshop taught by the
Faculty Development Center, if one existed.

Perhaps the president and the board recently decided to
highlight the importance of teaching by offering a Teaching
Excellence Award. Our tail-ender might go to the award
ceremony and be inspired by the $10,000 merit pay check and
the public recognition of excellence. Having redoubled his or
her efforts, it is certainly possible that a higher ranking
could be achieved.
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Having applied this methodology to the "Before"
distribution in Figure 2, the effect would look essentially
like the "After" distribution in the same figure. overall
quality increases only slightly. Why? Because the best
performers will continue to perform well; their motivation is
largely intrinsic, not extrinsic. The worst will be sent
packing. The middle of the distribution remains unaffected by
tinkering with the tails because no learning is taking place.

So, very little improvement takes place. And at what
cost? The cost ranges from the thousands of dollars invested
in a student evaluation' system designed to rank and sort to
the losses associated with a six or seven digit investment in
the development of a non-tenured, assirtant professor. Add in
the costs of developing and administering a tenure track
system and you have a very expensive proposition. Indeed,
from a return on investment perspective, the quality-by-
threshold system is a disaster.

THE BEST Al CAN BB

This search for deficiencies, endemic in our colleges,
will continue to produce marginal quality gains and do nothing
to quiet our detractors, because its driving force is one of
desperation. It is difficult to understand the dynamics of
the whole and seek true understanding. The enormity of that
hurdle is evident in the way we phrase our questions. We ask:
"Why did Professor Seymour fail?" not "Row did the system fail
him?" In the face of thoughtful queries that require
comprehensive understanding, the disease of desperation takes
hold. It is a disease easily diagnosed in our institutions.
There is an over-reliance on the tools of inspection: peer
review is used to generate distributions of indicators and
thresholds are derived; entire bureaucracies evolve to
generate data and administer standards, rules, and

regulations. Mid-level management, the policy of our
institutions, thrive in this environment. Data crunchers are
in DOS heaven. Control freaks and micromanagers abound. And
it is all a desperate charade, an admission of failure, in
which vast amounts of institutional resources are devoted to
finding out who is not good enough.

I believe that the theory and practice of continuous
improvement is needed because it is driven by inspiration, not
desperation. Asking whether we are the "best we can be"
inspires people to look beyond current practices. It requires
us to reflect on "what is" and respond to "what could be."
There is a positive tension that emanates through the
organization as it stretches and learns. Fear and acceptance
of mediocre performance is replaced by trust and a system that
encourages and supports innovative change.

A quality-by-improvement approach would replace the
desperate work of deriving and enforcing thresholds with the
inspirational work of connecting means and ends, process and
outcomes. It would foster a new appreciation for excellence
and provide a systematic methodology for becoming the best
that we can be.
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TOTAL QUALITY MANAGEMENT

B. IMPLEMENTING TOTAL QUALITY MANAGEMENT
AT A COMMUNITY COLLEGE: THE ADVENTURE

AND THE LESSONS LEARNED

Susanna B. Staas, Quality Coordinator
Delaware County Community College

In 1986, when the President and Executive Staff of
Delaware County Community College (DCCC) enrolled in a Quality
Roundtable of industry leaders sponsored by the Philadelphia
Area Council for Excellence, none of them or the rest of the
staff at the College could have foreseen the excitement, the
anguish, the accomplishment, or the frustration that was to
come.

Eight years later, the changes at DCCC are momentous, but
the road ahead is at least as long as the road just traveled.
One thing we have learned is that the journey to Total Quality
(TQ) is truly endless! This paper is an attempt to teach by
example. We hope that others can learn from our successes and
our problems.

How did it all begin? Why did our President enroll a
college that by all conventional measures was already
successful, fiscally stable, apparently content and growing?
And once engaged in the TQ implementation adventure, how have
we proceeded, have the successes been worth the effort, and
most important, what have we learned?

The TQ adventure at DCCC began when an Associate Dean of
the College, Dr. James Donald, saw the White Paper, "If Japan
Can, Why Can't we," and became an immediate convert.

Lesson 1: A few people immediately understand and accept W.
Edwards Deming's philosophy of Quality Management. These
early "converts" are often effective supporters of the initial
TQ implementation effort.

After seeing the film, Dr. Donald spent the next year or
so studying Total Quality and keeping the President of DCCC,
Dr. Richard DeCosmo, informed. Thanks to Dr. Donald's
groundwork, Dr. DeCosmo was ready to take advantage of the
Executive Quality Roundtable when it was offered by PACE, the
Philadelphia Area Council for Excellence.
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Even in the mid-eighties, the problems now besetting
higher education (and Delaware County Community College) were
on the horizon. Those problems included: sluggish employment
and a reduced tax base leading to reduced state and local
support; a rapidly changing employment base leading to
changing demands for education; declining skills of new
students; and an aging College staff, who were in danger of
becoming complacent. To meet these problems, the College had
to be able to marshall reduced resources to respond rapidly to
the changing needs of its constituencies. Delaware County
Community College could not afford to be complacent.

Lesson 2: It is difficult to change an organisation. It is
especially difficult to change it when everything appears to
be going well.

Early in 1987, after a year of studying Total Quality
Principles and organizational change strategy, the Executive
Team of DCCC made the decision to implement TQ at the College.
With little fanfare, the journey was begun.

To date, there have been four major phases of DCCC's
journey toward implementing Total Quality management:

Introduction and awareness

Aligning the college's processes vertically

Improving each administrative unit's processes
and functioning

Consolidation

The fifth phase, integrating the College's processes
horizontally, is at its beginning.

The boundaries between each of these phases are permeable
there is overlap and synergy.

I. INTRODUCTION AND AWARENESS

The decision to implement TO at the College was made by
the Executive Staff of the College. It was a top-down
decision, and th& continuing support of the top, especially
the President, has been critical to the success of the effort.

Lesson 3: Educated support from the top of the organisation is
essential to success. Modeling of the new behaviors and
philosophy is essential to the success of the transition.

DCCC's Executive Staff gradually learned to send TQ
messages, such as:

asking for data (graphically displayed) when
in the past unsubstantiated opinion would have
sufficed

using TQ tools in meetings
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flowcharting processes

°rani qing a facilitator to help them to run a
more participatory meeting.

When the decision to implement TQM was made, a Quality
Coordinator was appointed and a top level team to plan and
oversee the effort was formed. Membership on the
"Implementation Team" (I-Team) included the Executive Team,
the Faculty Union Representative, and the Quality Coordinator.
The tasks of this team included:

formulating an initial plan for introducing
TQM to the College

personally conducting some of the introductory
TQ training sessions

selecting introductory project teams thst
would be a successful example of TQ in action

continuing their own education in TQ (clearly
a case of the teacher staying a lesson ahead
of the student)

trying to model "TQ" behavior

Lesson 3 revisited: The importance of modeling cannot be
overstated.

The implementation plan developed by the I-Team focused
on three steps that were initially envisioned as being
sequential. Instead, each step has been phased in gradually
and the effort has simply broadened to include all three
phases.

Lesson 4: The implementation process never finishes; the more
we learn, the more we find to learn.

Step 1 as envisioned in the implementation plan focused
on introducing TQ as a management strategy and educating the
administrators and support staff in the tools and philosophy
before introducing TQ to the faculty. The I-Team made this
decision for the following two reasons.

he I-Team accepted Deming's statement that management is
responsible for developing and maintaining effective
management systems that support the production of the
organization.

At that time, neither the faculty nor the College
administration were sure how TQ might apply to the
teaching/learning process.

Lesson 5 is inconclusive: It is common wisdom that groups
excluded from an initiative often become skeptics and
roadblocks. Furthermore, TQ preaches inclusiveness. As we
have gradually learned to translate TQ concepts from the
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industrial model to education, our general faculty have become
increasingly enthusiastic.

Other colleges, notably Fox Valley in Wisconsin, did
include their faculty from the beginning of their effort.
DCCC's faculty was always welcome to vol"nteer to be included
in the TQ effort. As a result of '-his policy, a small cadre
of knowledgeable faculty developed over time. These faculty
members have been leaders in the effort to apply these
concepts to the teaching/learning process. (See discussion
re: Step 3 of the implementation plan). Our conclusion: the

decision probably depends on institutional culture and

circumstances.

gten...2 of the implementation plan focused on developing
curriculum for training programs to be sold to local
industries and a for-credit certificate program in TQ.

gteD 3 focused on introducing TQ into the classroom as
part of curricula, as appropriate, and as a strategy for
improving the teaching/learning process.

The initial timeline called for the TQ implementation
plan to be rolled out over a five year period; and in our
naivete, there was undoubtedly an expectation that the plan
could be implemented and finished within a defined period.

Leeson 4 revisited: continuous improvement is the bedrock of
Total Quality.

Once the implementation plan was in place, the I-Team
moved to introduce the College's administration and interested
other members of the staff and faculty to TQ. While the
faculty were not systematically included in the initial
implementation effort, they were invited to join. About 10

percent did.

A curriculum for an introductory 20 hour course was put
together in partnership with the Philadelphia Electric Co.
which was similarly involved in a TQ effort. Over an eighteen
month period, 100 percent of the administration, 25 percent of
the support staff and 10 percent of the faculty took this
course.

Initially, three project teams were organized: a copying
team, a parking team, and a team that addressed placement of
students in academic majors. The intent of the teams was to
"sell" TQ to the College by their visibility and success in
improving long-standing problem situations, and to serve as
training arenas for the team participants.

Luckily, two of the three teams were very successful.
Not so luckily, the third was a disaster and all three took

much longer than anticipated. All of these triumphs and
failings, we were to learn, were common.

Lesson 6: Probably the most positive result of these three
teams was the fact that all participants did learn and many

became believers. All participants of successful and
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unsuccessful efforts were squally celebrated - a powerful
message in a success-oriented institution.

Nine formal project teams were ultimately organized.
Two-thirds of them were successful (i.e., achieved notable
favorable improvement). At the conclusion of the work of
these nine teams, All of the administrators and a quarter of
the faculty and support staff had received training and
experience on a team. They had learned the philosophy of TQ
and they were conversant with the tools and with working in a
team. Why then was TQ not spreading like wildfire throughout
the institution?

Lesson 7: Without systemic changes designed to support TQ
management, and continuing assistance, participants were
unable to apply their new insights and skills when they
returned to their regular work.

Through a fairly painful process of exploration and
analysis, the I-team concluded that the strategic planning
process, of which the Executive Team was justly proud, and the
daily management of most administrative units, (all managed by
conscientious people who were doing their best) needed major
overhauling.

II. ALIGNING THE COLLEGE'S PROMISES VERTICALLY: STRATEGIC
PLANNING

The College's traditional strategic planning process was
revised over two annual planning cycles. Iterative loops
between the Board of Trustees and the Executive Team and the
administrative units were added to the process of developing
goals and strategies. In addition, a formal quarterly review
process was developed to encourage accountability and to allow
for necessary revisions of the goals and strategies. During
this period, the budgeting timeline was revised so that budget
development was concurrent with the development of the goals
and strategies. Previously, budgets were developed ahead of
the annual goals and strategies.

Finally, implementing TOM college-wide was made a
strategic goal for the College, and the Executive Team agreed
to actively encourage the use of TOM strategies and tools to
implement the college's strategic goals.'

Leeson s: To succeed, implementing TQ had to become a part of
the college's strategic business plan. A strategic plan's
success depends on the capability and accountability of the
operating units of the institution to support the plan. The
best way to ensure the capability and accountability is to
include the operating units in the formulation of the plan.

III. IMPROVING EACH ADMINISTRATIVE UNIT'S PROCESSES AND
FUNCTIONING

Many staff members concluded their project team
experience by becoming enthusiastic converts to the TQ
philosophy, only to meet frustration when they returned to
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traditional procedures and structures in their daily work.
Initially, because everyone was learning, there was little
structural support or ongoing coaching for these individuals.
"Administrative Fundamentals," as the effort to improve daily
management at MCC was initially called, saved the day.

Administrative Fundamentals is a structured method
designed to teach administrators and their staff to view their
work as a system which is in turn part of the larger College
system that focuses on the College's mission. Over eighteen
months of intensive work supported by training and
encouragement from the I-Team, unit administrators, and their
staffs learned and accomplished the following:

Each unit, working as a team, developed a
mission that supported the College's mission,
and clarified that unit's place in the College
system.

Each unit identified its customers and its
products. (Most were surprised to learn that
their customers were usually internal
customers and that their products were usually
services.)

Each unit identified and flowcharted the most
important work processes for which it was
responsible. (This proved to be very
difficult: most of us were accustomed to
viewing our work as a collection of discrete
tasks instead of an active process composed of
steps that add value until it culminates in a
product /service that meets the needs of a

customer.)

Each unit identified methods for measuring the
effectiveness and efficiency of its processes.

Almost inevitably, the improvement projects
became a way of life. Administrators were
embarrassed to share a flow chart that showed
redundant steps or unnecessary complexity, or
to share measures that reflected waste or
dissatisfied customers. The flowcharts, which
were snapshots of the process, proved to be an
ideal foundation on which to build a problem
solving improvement effort.

Lesson 7 revisited: Employees need systemic support and
continuing assistance to apply TQ to their daily work.

The combination of the revised Strategic Planning process
and the Administrative Fundamentals effort moved the TOM
Implementation forward in a great surge.

Leeson 91 Three ingredients seem to be necessary to bring TQ
to individual daily work: an impetus, structural change and
continuous support.
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A surge produces waves, and this was no exception.
Implementing Administrative Fundamentals required a tremendous
investment of precious time with no evident reward. Regular
work proceeded as usual in tandem with the effort to develop
unit missions, flowcharts, measures, etc. The process
improvements resulting from the Administrative Fundamentals
that would eventually save time and effort were still many
months away.

The TQ implementation effort faced its greatest
challenge. Administrators and support staff were exhausted,
discouraged, and frustrated. They were vocally resistant, and
some administrators resorted to fulfillirg the form not the
spirit of Administrative Fundamentals. The gulf between the
executives, who in their enthusiasm pushed hard for the
Administrative Fundamentals, and the rest of the staff seemed
to be widening, helped no doubt by TQ-inspired expectations
for an atmosphere of teamwork and caring.

Lesson 10: It is easy to forget the internal customers, those
who report to a manager are his/her internal customers.

IV. CONSOLIDATION

In response to the growing angst, the I-Team created a TQ
Steering Team composed of administrators having a range of
responsibilities within the College. Members of the team were
selected from a pool of volunteers. The I-team directed the
Steering Team to monitor the needs of the administrators and
staff as they implemented TQ in their various areas.

Specifically, the charge to the steering Team was and is
today:

To plan, support and steer implementation of
TQM at the operational level

To regularly communicate with College
employees to identify implementation barriers
and solutions

To develop and implement communication
str...tegies

To develop a training plan for all staff

To pilot new initiatives

To model TQ

In its three years of existence, the Steering Team has
served as liaison with the customers of the TQM implementation
effort, and as i. motivator and strategist for continuing the
effort.

Initially, the team interviewed constituents to determine
the problems they were experiencing with the Administrative
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Fundamentals effort. Based on the data that was collected,
the timeline trr completing the effort was lengthened, and
just-in-time working sessions that provided the participants
new information and the opportunity to immediately use the
information to complete a step in their Administrative
Fundamentals effort were begun.

To help us all to keep our focus, the Steering Team
sponsored a college-wide effort to create a vision of DCCC as
it will be when TQM is "fully" installed.

In May, 1993, the Steering Team distributed a climate
questionnaire to DCCC administrators and staff to once again
take the pulse of the TQM implementation effort. The results
from this questionnaire helped to focus the College's ongoing
TQ implementation efforts on the multiple internal
customer/supplier relationships that exist at the
intersections between processes.

In 1993-94, a group of ten volunteer "TQ Mentors",
sponsored by the Steering Team, was chartered and expected to
assist all DCCC staff in their TQ efforts by providing
just-in-time assistance with the tools, team management and
participation, meeting management, data collection and
measures. Instead, (and in addition) the organization has
developed into a "think tank" that grapples with TQ theory and
application issues.

The Support staff at the College has developed its own
TQM Co-op -- a "users" group, whose purpose is:

To provide an opportunity, (i.e., the time and
place) for support staff to share their thoughts on
Total Quality concepts, tools and practices in an
open, supportive exchange in order to facilitate
implementation of TQ in their daily activities.

The chair of the Co-op periodically attends Steering Team
meetings.

Lesson 11: The success of an effort depends on the success
with which the implementers and the managers pool and advance
their knowledge and skills.

As the administration at DCCC has gradually embraced TQ
and management of the institution has improved as a result,
the TQ philsaophy has spread. Gradually the second and third
of the three thrusts contained in the original TQ
implementation plan have been addressed.

Curriculum for contract training has been developed, and
the College has become recognized, regionally, for its
training in TQM and ISO 9000.

A fifteen credit certificate program in TQM was
initiated in 1991. The development, subsequent management (by
the team of part-time instructors chaired by an administrator-
coordinator), and ongoing improvement of the curriculum has
been a self-conscious model of Total Quality Management.
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TQ has been introduced into the classroom as part of the
teaching/learning process. Early in the implementation of TQ
at the College, many faculty members voluntarily participated
in introductory sessions about the principles of TQ. In
1992-93, forty faculty members, supported by the College
administration, began tq systematically use the College
Assessment Techniques developed by Pat Cross and Tom Angelo2
and to use Project LEARN, an application of TQ principles to
the classroom developed by Kathy Baugher at Samford
University.3 Not only have these efforts produced exciting
results in the classroom, the faculty have been enthusiastic
about the opportunity to work and to learn together, across
the customary boundaries of their disciplines.

Leeson 12: Sharing the advances, problems and improvements is
energising and fun!

V. HORIZONTAL INTEGRATION: THE NEXT PHASE IN THE JOURNEY

Michael Brassard of GOAL /QPC, a consulting and research
firm in Methuen, MA, has summarized the basic components of
TQM into three categories: Unit Optimization, Horizontal
Integration and Vertical Integration.' Although DCCC is
starkly aware of the limitations of its efforts, the College
has addressed Unit Optimization and Vertical Integration with
some success. Horizontal Integration, represented by free
exchange and problem solving cross-functionally, within the
boundaries set by the College's mission and strategic goals,
is the next challenge and DCCC's implementation goal for 1994.

Lesson 13: Knowledge of the TQ philosophy and concepts,
facility with the TQ tools and problem solving techniques,
deep understanding of the implications of statistical
variation, and successful vertical alignment and process
management are not enough! Teamwork, and the skills in human
interaction that enable teamwork are critical (and difficult
to learn and to use).

IS IT ALL WORTHWHILE? Consider that today at DCCC:

DCCC's Strategic Plan for the 90's was built on the input
of all of the College's constituencies including the
employees; and the iterative process that continuously
involves areas and departments in both its formulation and
implementation has ensured that the plan is on schedule and
that modifications dictated by changing circumstances have
been made promptly.

Employees know the College's mission and support its
goals.

Employees know the mission of their department and
understand how their department supports the College.

Each department has charted the processes that have been
identified as most important to supporting the mission. These
processes are monitored and improved.
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The list of improvements lengthens daily. Most im-
portant, the culture of continuous data-based improvement
grows stronger almost daily.

DCCC and the high schools from which our students come
(our suppliers) are exploring partnerships designed to
increase the level of the students' preparation for college.

Most exciting is the involvement of the 2aculty in
classroom-based improvement efforts. Early in 1993, almost
one-third'of the one hundred and twenty full-time faculty
became involved in structured efforts to improve the
teaching/learning process in their classrooms.' This fall,
1993, the involvement will extend to the part-time adjunct
faculty.

Involvement is, perhaps, the key result of implementing
TQ at Delaware County Community College. Of DCCC's staff, 48
percent have worked for the college for more than ten years.
Most of them have seen many programs begin and end. Most of
them could be forgiven, if at times they admitted to being
certain that they have addressed almost every conceivable
challenge a student can present.

Instead, at Delaware County Community College, the
majority of staff (not all, we are a long way from
perfection!) are involved in continuously improving the
services they provide to their customers. That's exciting!

MEAT IS AHEAD?

In the early spring of 1994, the college administrators
participated in a successful retreat designed to increase
their awareness and understanding of the behaviors that enable
successful customer/supplier partnerships. A follow-up
meeting elicited a list of short and long term strategies
encouraging and supporting all DCCC staff to examine and
improve the myriad customer/supplier partnerships in which
they are involved.

Simultaneously, the Executive Team finds itself under
increasing scrutiny and pressure from the rest of the college
community to behave more "TQ." This expectation translates
into sharing more information, increasing the use of data for
decision-making, and expanding the avenues for (data-based)
input from staff.

Lesson 14: The bar is continuously raised. The better we
get, the higher the expectations. Continuous improvement
never ends!
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SNDNOTES

1. Lois Gold, then District Manager of Quality at
Hewlett Packard, must be credited with teaching the I-Team
about Hoshin Planning, on which the revised Strategic Planning
Process is based.

2. Cross, Patricia & Thomas Angelo, classroom
Assessment Techniques, Jossey Bass, 1993.

3. Baugher, Kathy, proiect Learn, Samford University,
1992.

4. Brassard, Michael, "The TQM Wheel," GOAL/QPC,
Methuen, MA, 191.
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PUBLIC RELATIONS

A. PUBL/C RELATIONS AND UNIVERSITY BUDGETS:
A UNION PERSPECTIVE

Arnold Cantor, Executive Director
Professional Staff Congress, AFT

An American Federation of Teachers publication called
"How to Fight State Budget Cuts in Higher Education," is, in
my judgment, an excellent exploration of this morning's topic
Although its focus is on higher education unions, everyone
interested in improved funding for our institutions will
profit from following its suggestions--some of which are.

Get to know the major players and the budgetary
and political process.

Develop a strategic plan.

Form key alliances

Produce attractive, accurate information about
your institution.

Use the media.

I am sure that none of these ideas are new to you, but
the fact is that, Larry Gold, Director of the AFT Higher
Education Department says in the publication, "the obvious is
not always done, and following through on simple themes can be
very hard and highly complicated."

The important idea here is that successful public
relations whether aimed at improving university budgets or,
for that matter, for most other goals, cannot be "ad hoc," but
rather must be carefully planned, researched, and implemented
It is probable that each speaker on this panel will in his own
way advocate concepts similar to what I have said so far
Rather than dwell on the particularities of our experiences at
CUNY, I would like to take a broader approach to the topic
Incidentally, whenever we speak about budgets and campaigns
for them, I an reminded of a speech by Al Shanker back in the
1960s. He was addressing a group of K-12 unionists on the
topic of school budget campaigns and he made a point which I
had not thought about, but which has stayed with me all these
years. When the government advocates a ten million dollar cut
in a school budget and, as a result of a strong union lobbying
campaign, the cut is only five million dollars, we tend to
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consider that an important union victory. Certainly, from
many points of vie., it is a victory. But the fact remains
that the budget is five million dollars less than it was. A
series of such "union victories" could result in the demise of
the institution!

My message today is to think "public relations" all year
long and not just at budget time. The importance of an
institution of higher learning, adequately funded so that it
can fulfill its mission, to the economic and sociological well
being of society at local, state and national levels is the
message that we have to disseminate. The path to upward
mobility particularly for the youth of our urban communities,
but also for all youth and the absolute necessity of competing
globally at all levels of sciences and technology coupled with
the value of the liberal arts in all walks of adult life, make
the higher education enterprise literally a matter of survival
for our society and for our nation. The recognition of these
facts by entities outside the higher education community is,
it seems to me, essential. If we are successful in spreading
the truth about the importance to everyone's future of higher
education, our ability to convince politicians to provide us
with our fair share of the economic pie will be much enhanced.
Politicians will respond more readily if they know their grass
root constituents support their actions.

What I am suggesting may be wishful thinking but I
believe that each college or university either on its own or,
better yet, on its own and in concert with other institutions
should support a well planned and well executed advertising
campaign. We should recognize the success of the importance
of effective advertising in the corporate world and adapt some
of those techniques to our cause. I am not speaking here of
the advertising that colleges and universities frequently do
to recruit students, but rather of an ongoing advertising
campaign, aimed at the general public, utilizing the various
media, in which the message is the importance of higher
education. Why not a consortium of higher education
institutions for purposes of retaining an established
advertising firm?

During the times of the year when budgets are being
developed, it is, of course, important to speak with the media
and to try to get favorable coverage. But, as we all are
painfully aware, we are at the mercy of the individual
reporter and his or her editor in terms of what actually gets
into print. When we purchase advertising time or space we
control what is said or printed. If planned and executed
skillfully this can be an important tool for the overall
benefit of our students, our faculty and staff, and our entire
endeavor. A word of caution -- while there is no question
that we have a tremendous reservoir of talent and expertise
within our ranks, I would recommend that we encourage the
retaining of an established successful outside advertising
agency, using our in-house expertise in an advisory capacity.
We deserve the very best in the business in terms of
experience and proven ability to maximize our chances of
success.
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When we see or hear "a mind is a terrible thing to waste"
the United Negro College Fund immediately comes to mind, when
we see "Snoopy" in a commercial we think of Met-Life, when we
see or hear "there's only one Jeep" we conjure up a vision of
a Jeep -- by the way, one would think that by now they would
have sold the one Jeep! The point here is that if there could
be some phrase or object that would bring to the mind of the
beholder the idea that higher education is essential to our
future -- perhaps a talking mortar board or diploma or an ivy
covered tower -- something that depicts higher education in a
positive light -- I believe that this would represent money
and resources well spent. Under this plan each institution
would budget some of its resources toward a sophisticated
public relations campaign aimed ultimately at making it more
likely that public monies and private donations will be
committed to higher education.

Over the years such organizations as the International
Ladies' Garment Workers, the United Federation of Teachers,
the National Education Association and others have done some
media advertising. But I am suggesting that we
institutionalize the idea of advertising the value of a higher
education through the various media on a regular basis. There
is general recognition in other countries that the United
States has the best higher education system in the world. It
is about time that we convinced our own citizens.

Obviously, a public relations advertising campaign of
this type must be in good taste. It is essential that in our
zeal to sell what is really a wonderfully high quality product
we take only the highest road possible. It is also essential
that we promulgate data to support our arguments i terms of
program quality, past successes, future needs, and potential
in an evolving society.

There will be those in the academic world who will argue
against this kind of "rank commercialism" as being not in
keeping with proper standards of professionalism or not
appropriate to an academic setting. My answer to them is
"hogwash." It is in my mind perfectly respectable to use the
media to communicate effectively with the public at lance not
only that which is the truth but also, as has been stated,
that which is essential to this country's continuing status as
a world leader. One could argue that not only is it perfectly
respectable and appropriate, but it is, in fact, our
responsibility to do so. The time has long since passed when
we can afford to rest on our considerable laurels and expect
everything somehow to turn out alright. I think we need to
take command of our future and I believe that effective and
continuous use of the media on our behasf can produce the kind
of public relations we all desire, which in turn can
constitute a significant contribution toward answering the
sometimes conflicting demands being made upon us for
accountability, cost effectiveness, accessibility, and high
academic standards.



PUBLIC RELATIONS

B. PUBLIC RELATIONS AND UNIVERSITY BUDGETS:
A CUNY CASE STUDY

Jay Hershenson, Vice Chancellor
University Relations, CUNY

Our topic for this morning is public relations and
university budgets and I would like to begin by discussing the
subject in a practical way, from a City University
perspective. When I use the phrase "public relations" in this
context, I do not refer to the impact of an individual article
in the newspaper or a television story on a budget issue, or
a letter to the editor, or any single communication. I mean
the development and implementation of a year-round,
comprehensive program to disseminate information and to
actively solicit participation in discussions and
conversations about the university's goals and objectives.
Similarly, the term "university budgets" no longer refers to
the budget bill adopted on the day of reckoning when the state
liget is finally agreed upon or when the city budget is put
to bed. It reflects a year-round process of informal and
formal relationships with governmental staff, college
constituencies and community leaders that simply never ends.
Any comprehensive strategy, therefore, to link public
relations with the acquisition of resources must be formulated
with this year-round reality in mind.

Secondly, the university has to take into account the
increased professionalism of the staffs associated with those
governmental offices that develop budget recommendations.
Questions and requests for information must be taken
seriously. We need to understand and appreciate the limits
they may be functioning under and the potential help they can
provide. We need maximum information from them about revenue
and expenditure levels as a whole, not just for the
university, in order to understand better the priorities of
the elected officials who determine the size and shape of
public university budgets.

Thirdly, there is a compelling need on our part for
continuing sensitivity to important concepts, such as genuine
cost effectiveness, economic development, evaluations of
existing programs, and programmatic reviews that should be
initiated by universities rather than by the government
Similarly, our continued commitment is needed to vital social
and academic concerns, including the acculturation and
transformation of immigrant students into college-educated
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citizens, the provision of educational opportunity for the
economically disadvantaged, the maintenance and enhancement of

academic quality, and university involvement in community,

school system, and public service programs. All these
elements remain very much in the forefront of a successful
strategic approach to maximizing resources.

It is also important to perceive any public relations
effort as a collaborative one, not the exclusive property of
the administration, or the faculty, or of any one particular

group. This year, for example, for the first time, both the

CUNY and SUNY chancellors lobbied side by side with the
Professional Staff Congress and United University Professors
leadership and New York State United Teachers in order to
secure legislative support for additions to the Governor's
Executive Budget. This unified front sent an important
message to legislative leaders in the midst of the budgetary
review process. coalition building is a major component of
any effective public relations strategy, especially given the

value of a coordinated approach to resource acquisition.

I wish to present one case study of a public relations
initiative that was directly linked to the university budget
and which benefitted from the inclusion of the aforementioned

elements.

The 1991-92 New York State budget failed to fund

essential associate degree programs at The City University of
New York's New York City Technical College (NYCTC) and John

Jay College of Criminal Justice. Instead, the budget required
that the City of New York bear these costs, involving $23

million. This occurred because the State embarked upon an
overall State-wide bond refinancing strategy that generated a

one-year savings of approximately $23 million and the will
simply did not exist to pass this relief on to New York City.
By placing this burden on the City, and ultimately CUNY,
thousands of students, and hundreds of faculty and staff at
the senior and community colleges were placed in jeopardy.
The State refused to support these programs even though:

By law, NYCTC, which is located in

downtown Brooklyn, and John Jay, located
in Manhattan, are senior colleges and
entitled to full State funding;

SUNY senior colleges with associate
degree programs continued to receive full
State funding; and

The programs at NYCTC included nursing,
hotel and restaurant management,

printing, ophthalmic dispensing,
electrical technology and the programs at
John Jay included security, corrections,
and public administration -- all
essential and in demand.

Grappling with its own fiscal difficulties, the Mayor's

Office indicated that it could only provide support by
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reducing the community college budget by $23 million. This
alternative was unacceptable to CUNY.

By the end of June 1991, the situation had reached crisis
proportion. Both the State and City budgets had been adopted
and neither executive took responsibility for the associate
degree programs which were due to enroll 6,500 students at the
end of August. William Douglas, a reporter for New York
Newsday, was contacted and he put it succinctly when he wrote
that the State and the City were "like two restaurant patrons
who stare blankly at each other when the check is presented."
Chancellor W. Ann Reynolds informed the Board of Trustees that
if CUNY did not succeed in obtaining funding, the programs
would have to be disbanded, disrupting the academic lives of
6,500 students and causing layoffs for hundreds of faculty
members. The Board unanimously adopted a declaration of
retrenchment in the event that the funds were not forthcoming.

Chancellor Reynolds led a public relations campaign to
persuade the City government to find the needed funding, while
informing both the City and the State of the consequences of
their inaction. The Chancellor stated, with the support of
NYCTC President Charles Merideth and John Jay President Gerald
Lynch, that the two colleges would have to absorb the $23
million reduction and that the University was prepared to
retrench the programs instead of spreading out the cuts to the
community colleges.

The Chancellor's strategy was to publicize who would get
hurt -- especially students, mostly low-income and minority,
who were trying to complete career-oriented programs in order
to qualify for jobs that were waiting for them. Employers and
the public would suffer because these jobs were in fields
where there are substantial shortages of trained personnel --
nurses, medical technicians and technologists, criminal
justice officers, business technologists, hotel-restaurant
managers, and many more. Ultimately, the City workforce would
be devastated.

The plan had several elements -- gaining news coverage,
editorial support, and public backing by business, labor, and
elected officials, as well as letters to the editor and
governmental officials by students, parents, and alumni in
order to demonstrate the breadth of support these programs
had. The first step was seeking coverage from The New York
Times and Newsday on the magnitude of the cuts and an early
request for editorial support from the Amsterdam News, which
resulted in a blistering editorial by publisher Bill Tatum
denouncing the impact on minority students. Later on, we
learned that Congressman Charles Rangel personally showed this
editorial to Mayor David Dinkins.

The next phase involved a press conference on the stepsof City Hall on July 12. Participants included CUNY
Chancellor W. Ann Reynolds, President Merideth, President
Lynch, Brooklyn Borough President Howard Golden, numerous
State legislators and City Council members, including alumni
of the two colleges; the president of the Professional Staff
Congress, Irwin H. Polishook; President Robert Bailey of the
Brooklyn Chamber of Commerce, a vice president of Brooklyn
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Union Gas Co., and NYCTC and John Jay faculty leaders.
Students, who attended the press conference in their lab
coats, police cadet shirts, and chef's uniforms, were
interviewed and spoke movingly on the potential loss of
educational opportunity. Student government leaders and
NYPIRG representatives participat- in and carried signs and
banners to protect the cuts.

The press conference was covered by all New York daily
newspapers, television and radio news reporters, and several
Black and Spanish-language newspapers and stations. The
University's message came through clearly. A video tape of
the press conference was quickly produced and aired frequently
on CUNY-TV for the following two weeks.

The next step was to ask influential supporters to send
letters to the Mayor and the Governor that could then be
converted into news releases. This included a letter from top
chief executive officers in the downtown Brooklyn MetroTech
Area Business Improvement District, of which New York City
Technical College was a participant, and from the Executive
Director of DC 37, American Federation of State, County and
Municipal Employees.

Talks by the Chancellor and concerned friends of CUNY
continued behind the scenes with City government officials for
the next two weeks, with no movement, while the media
continued to cover the story. Visits to both colleges were
arranged with public officials and staff. On August 1, the
University's Board of Trustees met in special session and
declared e stae of financial exigency at the two colleges,
the first step required in order to dismantle the programs, if

funding was not found. The media covered the meeting and a
press release was distributed on the Board action. In

addition, we conferred with all the newspaper editorial
boards, seeking their support, The Daily News, in an
editorial titled "Students at Risk" stated, "It's not just red
ink. It's educational lifeblood." The New York Times
emphasized "Mass Layoffs" in its story headline and in an
editorial titled "Careers at Risk" asked "Can the city justify
dismantling programs that represent future employment?"

Although some observers accused the Chancellor and the
University of brinkmanship, the Board of Trustees' action was
no ploy. With classes scheduled to start and no money, a
decision was near on whether to cancel the programs. The
weeks of lobbying and media pressure resulted in dramatic
final hour announcement by the Mayor on August 12 that the
City would use $19 million in one-time revenues to enable the
students at New York City Technical College and John Jay
College to continue their studies for the academic year. The
statement added that the University would continue to seek
management savings and other funds to make up the $4 million

shortfall. The announcement of the "rescue" received full
coverage by The New York Times, Newsday, and the Daily News,
indicating of the level of interest in vital educational
programs at stake. A one-year solution was in place.

Eventually, the State and City governments addressed this
problem in order to avoid a repeat scenario. With the leader-
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ship of the New York State Assembly, by 1992-93, earmarked tax
revenues were put aside to fund the programs and support was
provided on an ongoing basis. The road to this solution was
arduous and required extraordinary help and as-1 tance from
key State officials, including the late Speaker Saul Weprin,
Higher Education Committee Chair Ed Sullivan, and the Black
and Puerto-Rican Caucus.

In closing, I would offer a few general observations. A
major part of any successful public relations effort is to
acquaint decision-makers with the quality of the service and
wisdom of the activity they are helping to support. If you
want decidion-makers to support a college program which helps
low-income students gain access to careers, then decision-
makers need to see it first hand or, second best, at least
learn about it from credible sources. There is no substitute
for consumer interaction with decision-makers, if one is
looking to engender a sense of support. At the same time,
credible presentations and effective representation by
University officials and advocates provide the basis for the
practical targeting of resources that go beyond the rhetoric
cf verbal support. Invariably, an effective public relations
program is inextricably linked to the ability of university
leaders to become known in the corridors of power as
Innovators for positive change and genuine champions of
educational access and quality. Then, we are all in a better
position to, help higher education benefit from a year-round
approach to public relations and the university budget.
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InBLIC RELATIONS

C. PUBLIC RELATIONS AND UNIVERSITY BUDGETS:
THE UNIVERSITY OF CONNECI1CUT EXPERIENCE

Edward C. Marth, Executive Director
American Association of University Professors

University of Connecticut

'the AAUP has done the public relat : -ns work for the

University," "The AAUP has led the way in

stabilivi.ng the University in the :nterests t the

students and to preserve excellence; their

leadership was without hesitation and was in

keeping with their Ueonn tradition.

- Lewis B. Rome, Chairman of the University
of Connecticut Board of Trustees

To return the compliment, we would say that a lesser
leader than Mr. Rome micdt not have seized the opportunity for

a good working relationship with the AAUP in days of crisis,

but he -- with former UConn AAUP President now University of
Connecticut President Harry J. Hartley -- chose to work toward

common goals of preserving faculty jobs, academic programs,

and comneasation in the worst economic deterioration
Connecticut has seen since the Great Depression.

BACKGROUND

In the 1980s Connecticut enjoyed the economic boom as

much as any state did. The defense buildup in the Reagan

years created submarines, jet engines, helicopters, munitions,
uniforms, tools, and more in Connecticut. In the absence of

natural and man-made disasters the very large insurance
industry prospered as never ',efore. The fall cf the Iron

Curtain struck at the Connecticut defense industry for
obvious reasons and with the collapse of the real estate
market in southwest and elsewhere the insurance industry
reeled from the loss of investments in usually safe land

development projects. Ciustored around these industry giants
in Connecticut were tens of thousands of jobs in sub-

contracting and in the service sector.

In the space of four years two hundred thousand well

paying manufactur',,g jobs left the state or simply

disappeared. Tens if thousands more vanished because of the

cluster effect. Connecticut lost much of its tax base and
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unemployment soared. There was no such decline in the
Medicaid rolls cir in the demand for more prison space.

Connecticut, like Massachusetts and other states in the
northeast, has long been near the bottom of the list insupport for higher education on a per capita basis;
Connecticut ranks forty-eighth out of fifty in such a state
comparison. Perhaps the ranking would be higher if the income
were lower,. after all, the state ranks first in per capita
income. The contrast is not a happy one, but that is part of
the historical legacy for a region that has a substantial
number of private institutious which compete for state support
through student loan and grant programs.

So the University had to compete for state support in an
environment where the economic bottom was falling out, in a
state with no income tax and a sense that the economy was
disadvantaged by a high sales tax and a combination of high
business taxes. Stability had to be found.

It was thought that the drain could be stopped with the
controversial (and previously passed and repealed) income tax.
Stability would also come through heavy borrowing from the
employee pension fund, a wage freeze, some state employee
layoffs, agency budget cuts, and attrition. In order to sell
the income tax, the sales tax was cut from eight percent to
six percent on a broader base; state spending was reduced from
$8 billion to $6 billion. Costs for prisons and Medicaid
mirrored the experience elsewhere; if they were not out of
control they were not subject to control. Along with the
budget reductions and the cut in the sales tax the state
approved a constitutional spending cap. The cap has loopholes
not yet defined, but it suffices to say that the cap further
squeezed "discretionary" spending i.e. higher education.

THE UNIVERSITY

In the four year period from 1989 through 1993 the
University received reduction after reduction in budgets
recommended by the governors. In terms of authorized but
unfilled positions and cuts in operating funds, the University
was down $50 million in its current services budget.

The University responded to the deepening crisis by
creating a committee to review the deteriorating situation and
to make recommendations about how to deal with the situation
The committee started analyzing a budget problem of a few
million dollars and in a quickly moving situation they wound
up with a need to address a budget deficit of $17.5 -- $20
million. The committee was called the Program Review
Committee, but in fact they became a budget committee. The
work of this committee was followed by a committee of the
University Senate called the :senate Review Panel. The Senate
committee found the situation to be as bad or worse than the
Program Review Committee (PRC) outlined: In the words of the
Senate Committee (SRC), "The fiscal crisis is real and is
approaching a condition of financial exigency." Clearly,
these are words not to be ignored. The SRC went on to say
that: "The University must approach this crisis as a single
coordinated unit with tha full participation of all patties."
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The crisis was full blown. On the record were recommen-
dations to eliminate the School of Allied Health, the School
of Family Studies, to close the UConn campuses at Waterbury
and Torrington, to eliminate the program in Higher Education
Administration (some saw irony in this), and to remove the
general fund support for the Labor Education Center (which
would cripple or close the program).

THE JUMP ROLE

There has been an active chapter of the American
Association of University Professors at the University of
Connecticut for nearly sixty years. During most of that time
it was, as it is today in many institutions without collective
bargaining, active in matters concerning academic freedom and
tenure. The chapter dealt with salary matters only on an
informal basis until 1972 when all unionized state employees
received raises and nonunion employees did not. The faculty
organized under the collective bargaining statute and
proceeded to assert a role in the budget process through
negotiating such things as salary, merit pay, professional
development funds, summer session compensation etc.

In Connecticut, collective bargaining contracts have to
be approved by the Legislature. Of course, other UConn budget
matters are a matter of legislative review and approval, as
well. It logically followed that the UConn AAUP would engage
in lobbying and political activity to fulfill the obligation
to negotiate a contract and to secure legislative approval.
This experience was to pay dividends when the cr!lis arrived.
If the framework of decision-making at the University was not
complicated enough, the AAUP was a party to another set of
negotiations with all of the state employee unions; pension
and health care are matters to be negotiated in a legally
mandated coalition since all state employees are covered by
the same health insurance and pension plans (non-classified
higher education state employees are allowed to join TIAA/CREF
as an alternate choice). Into the budget cauldron went
coalition bargaining over such big ticket items as saving $600
million in pension and health care costs, as well as having
the coalition agree to deferral of a pay raise for twenty five
pay periods followed by another raise a year later. The
timing differed according to various contracts, but for UConn
faculty it meant forgoing a seven percent raise for less than
a year and receiving another raise nearly a year later; like
other employees of the state we were to receive the next raise
(6 percent) in May of 1993. This is how the external
situation dovetailed with the UConn negotiations for the
contract period to begin in July of 1993:

1. The state had a spending cap;

2. There was no money budgeted for raises in the
biennium which started July of 1993;

1. Unemployment was high and state revenues were
down;

4. Faculty in other states were receiving
furloughs, wage freezes, layoffs, and pay cuts;
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5. The University budgeting had switched to a block
grant formula, but it was still being cut;

6. The University had a projected structural
operating deficit as described above;

7. The University was considering the program and
staff reductions called for in the PRC report;
and finally

8. Sides were being chosen in the campus turf war
about what should be cut and what programs
should go.

TEE PUBLIC RELATIONS AND LOBBYING STRUGGLE

Even in the best of times contract negotiations are
something of a battleground. There is the struggle over
prerogatives, over money, over the familiar rituals that labor
relations professionals point to as evidence as to why they
are needed in the process. It is usually a study in gains and
losses.

PUBLIC RELATIONS

While the AAUP at UConn has long been engaged in lobbying
as a necessary activity to secure contract approval in the
State House, public relations activity as a tool of
reinforcement of the lobbying activity began in earnest four
years ago. We represent a terrific faculty who do world class
work and are by themselves a potent, but unrecognized economic
force in the state. UConn students are good students, but
they were being asked to pay a larger and larger share of the
operating cost of the University.

As the economic crisis began to unfold we realized that
somehow favorable public opinion must be created to put higher
education in a position to compete for the scarce resources of
the state. several years earlier as Executive Director of the
AAUP Chapter at the University of Rhode Island I worked with
our leadership to engage in a similar, though more focused,
effort to impact legislative opinion through the use of a
series of creative radio advertisements about the University's
(and hence the state not being able to compete for the
best faculty due to a relative decline in the pay for faculty
at the full professor rank. It was a very successful campaign
when combined with lobbying and related activity. Reinforced
by that experience and with enthusiastic UConn AAUP leader-
ship, we embarked on a public relations effort to have an
impact on the legislative process beyond what we saw as very
limited political impact.

We were joined in our efforts by our local state
representative who was also Co-Chair of the House
Appropriations Subcommittee on Higher Education and (at the
time) Executive Director of the Democratic Patty in
Connecticut. More important than his titles were his skills
in bridging academic perspectives (his parents are faculty:
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and the rough and tumble of State House politics.
Representative Jonathon Pelto is here with us today and you
will hear his perspective on the effort.

The University is a place of mystery to many, including
graduates. The financing of a university is from many
sources, but none are without limit; faculty contributions to
the frontiers of knowledge are hailed by the same broad
population that thinks faculty work between three and nine
hours a week; higher education is seen as a way into the job
market rather than an element of the creation of wealth. With
all these conflicting attitudes and areas of misunderstanding,
public relations as a means of competing for state support is
a "hard sell." The competition is more easily understood and
generally more active or attractive politically.

Our first theme was a study in contrast. For the first
time, Connecticut was spending more money on prisons than on
all of higher education. For a number of years the cost per
inmate had exceeded the cost per student, in 1990 the state
was spending, in the aggregate, more on incarceration than on
higher education.

We drove the point home by photographing a student
studying in a jail cell; the print noted the spending
difference ("three times more on every prisoner than...to
educate a student at UConn). This flies contained more
information on this theme and included a mailing response
card, sent to us, for forwarding to legislators of the
respondents. The mailing was sent to families of students and
to bargaining unit members. This mailing was also done
jointly with our colleagues The Connecticut State University
AAUP (CSU-AAUP)and the Congress of Connecticut Community
College (AAUP/SEIU/AFL-CIO).

The Student Government at UConn (USG) joined in the cost
of mailing to their families in this effort. The other
faculty organizations joined in the cost of the project on a
per capita basis and the text of the flier was modified to
mirror their circumstance ("spends more than five times on
every prisoner...").

Coupled with the mailing was a radio ad with essentially
the same message. The radio ad ran on morning and noon "drive
time." When we heard that the Governor heard the ad on his
way to work and called the President of UConn to complain
about our taking issue with his budget, we thought we might be
on the right track. We were. Money was added back in the
first of several worsening years. We were noting success, but
never reversed the trend; the crisis was only delayed as the
economy deteriorated.

In the next few years we continued the effort with
different themes. With the :Conn budget calamity looming in
the Spring of 1993 we kned that the best hope for serious
budget consideration lay in appealing to the economic
interests of the state, through the leverage of the faculty
contract and in some reaction to the unprecedented attention
to the prospect of the University closing schools and

campuses. The faculty end administration of the schools each
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mounted a campaign seeking support from alumni and
legislature. The AAUP provided the schools a grant to pursue
their activity and we worked closely with their leadership in
meetings with newspaper editorial boards in seeking support
for the University budget.

TINS THAT BIND

As you can see, we were busy in the Spring of 1993. We
were charged with negotiating a raise for a new contract for
the period beginning in July of 1993 while serious proposals
called for the closure of schools and campuses, while the
state revenue picture remained uncertain but the cap on
spending was certain. and a biennial budget with no money for
raises about to be adopted.

We had to sell our strength to a state desperate for
economic renewal. Our public relations theme centered on the
fact that UConn faculty conduct $88 million in funded
research. That much activity puts UConn faculty in the same
league as the top one hundred corporations headquartered in
Connecticut -- including GE -- which does not have a lot more
than it's headquarters in Fairfield County. That pays for a
lot of jobs and supports a lot of vendors. We had a radio ad
which touted UConn faculty as an $88 million business that was
not leaving Connecticut (in contrast with the much headlined
corporations that seemed to be leaving the state). That idea
rang a bell in Hartford.

We needed to do more. We needed to make an offer the
state could not refuse, We needed an operation almost as
complicated as the Allied operation described in A Bride
Far; only we needed to have everything work.

Having campaigned hard on the theme of the University's
being an economic asset we had to show that the faculty and
the University were partners of the state rather than wards of
the state. We proposed that the faculty accept three percent
instead of six percent in May of 1993 in return for receiving
the three percent back in the base pay in August of 1994 and
an additional three percent in January of 1995 and a wage
reopener in July of 1995. We also needed agreement that there
would be no layoffs or notice of layoffs for the two year
period (our normal notice periods would remain in effect), And
that there would be no involuntary furloughs. On a cash basis
(because our actions determine salary policy for the
administration and the Law School) the University would save
in 1993-94 about $5 million.

This would bring two years of calm, but we still went
further; there was little confidence on campus that the state
would want to honor this agreement with the UConn deficit
exceeding the value of the refashioning of the raise. We
advised the legislative leadership that we could not recommend
our own proposal to our membership, if the Legislature would
not approve at least $8 million more than what the GoVernor
recommended in the UConn base budget in each of the next two
years. If it did not all work, nothing would work and we
would be staring at tta hard uncertainties bearing down on us.
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since the subject here is public relations and not

negotiations, we can leave this with the news that the
proposal worked. It was not an easy sell to a skeptical
membership or to a state government that was reluctant to come
up with mois money for higher education or an administration
in Hartford that did not want to see any increase in the base
rates of pay in the biennium. It is fair to say that the
atmosphere created as a result of our public relations
activity made the political and lobby work possible. Combined
with other activities we know from the Legislative Office of
Fiscal Affairs that the Legislature has added $27,500,000 in
the last four years to the UConn base budget over what was
recommended by the Governor. The UConn AAUP has in the
meantime spent less than $250,000 to help make the case for
the $27.5 million.

After Dunkirk Churchill observed that an evacuation was
not a victory. Similarly, UConn is not where it should be in
terms of state support, but it is not in the state of exigency
warned of by the University Senate.

Many people deserve credit for the campaign success and
present UConn stability; our AAUP leadership, Representative
Jonathon Pelto, our public relations professionals, and the
official UConn leadership. If the trust and confidence were
not mutual between the AAUP and President Hartley and Board
Chair Lew Rome, we would have had an experience more familiar
to you as followers of the higher education scene.

POSTSCRIPT

Our public relations activity continues in a rebuilding
effort. It should be noted that the state of Connecticut has
a steady stream of building and renovation projects at UConn,

a sort of infrastructure renewal. The University has
restructured the institutional development framework in the
expectation of fund-raising and institutional support in

keeping with what a stage like Connecticut can do, rather than
what it has historically done. The AAUP pursues public
relations with a new theme; a model of the State of
Connecticut with the letters "UCONN" across the northern tier;
the slogan is "The New Connecticut is Taking Shape at UConn."

We know that is true thanks in some measure to the work
we have done with others to enable the many achievements of
the UConn community to develop.
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RECENT COURT DECISIONS

A. DISCUSSION OF SUPREME COURT DECISION INLIABRISfl
Gwendolyn Young Reams, Esq.
Associate General Counsel

Equal Employment Opportunity Commission

In 1980, the Equal Employment Opportunity Commission,

EEOC, issued its Guidelines on sexual Harassment in which it

stated that harassment on the basis of sex violates Title
VII.2 The Commission's Guidelines defined two kinds cf sexual

harassment. The first is void pro gge harassment which occurs

when a supervisor retaliates against an employee who refuses
to acquiesce to unwelcome sexual advances or requests. The

employee's refusal usually correlates directly with negative

consequences, such as a denial of promotion, salary increase,
demotion or discharge. The second is hostile environment
harassment in which unwelcome sexual conduct unreasonably
interferes w_th an individual's job performance or creates an

intimidating, hostile, or offensive working environment.

It is the hostile environment claim in which the courts

have had the most trouble determining when sexual harassment
is actionable under Title VII. Harris v. Forklift Systems

involves the hostile environment claim of sexual harassment.

However, it is not the first case in which the Supreme Court

has attempted to provide guidance in this area.

In 1986, the Supreme Court issued its first decision in

a sexual harassment case in Meritor Savi s Bank v. Vinson,3

in which it stated that hostile environment harassment, as

well as quid pro quo harassment, is actionable under Title

VII. The Court approved the EEOC Guidelines and held that a

Title VII violation is established when unwelcome sexual

conduct is sufficiently severe and pervasive to alter the

conditions of the individual's employment and create a hostile

work environment.

In Harris v. Forklift Systems, the Supreme Court was

asked to consider whether a plaintiff who seeks relief under

Title VII from hostile environment sexual harassment must

prove that she suffered serious psychological injury from the

harassment. A unanimous court held that if the workplace is

permeated with behavior that is severe or pervasive enough

to create a discriminatory hostile or abusive working

environment, Title VII is violated, regardless of whether the

plaintiff suffered psychological harm.
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The plaintiff, Theresa Harris, sued her employer,defendant Forklift Systems, claiming that the sexually
offensive comments and conduct of Charles Hardy, the Company's
President and Harris' direct supervisor, fostered a sexually
hostile work environment. After a one-day trial, a Magistrate
Judge found that Hardy engaged in a continuing pattern of
sexually derogatory conduct directed only at female employees
and particularly at is. More specifically the court found
that the defendant:

Asked plaintiff and other female
employees to retrieve coins from his
front pocket,

Threw objects on the ground in front of
plaintiff and the female employees and
asked these women to pick the objects up
and then made comments about their
appearances.

Commented using sexual innuendo about
plaintiff and other female employees'
attire.

On a number of occasions remarked to
plaintiff in the presence of other
employees "you're a woman, what do you
know," "you're a dumb ass of a woman,"
and "we need a man as the rental
manager."

Remarked in the presence of other
employees, as well as a client, "let's go
to the Holiday Inn to negotiate your
raise."

The Judge also noted that when Harris met with Hardy to
complain about his treatment and threatened to resign, Hardy
apologized for making the comments, and promised to stop.
Shortly afterward, Hardy suggested in the presence of other
employees that plaintiff must have promised sexual favors to
a cu tomer to secure an account. Harris then tendered her
resignation and filed suit.

The Judge concluded that Hardy was a vulgar man that
demeaned his female employees, that his comments were painful
to Harris and demeaned her in front of her co-workers. The
court found that his conduct offended Harris and would offend
the reasonable female employees in her position. The Judge
characterized most of Hardy's conduct as inane and adolescent,
however.

Relying on a previous decision of the Court of Appeals
for the Sixth Circuit,s where the Harris case arose, the Judge
held that "the test of o..,:ionable sexual harassment under the
hostile environment theory is whether the harassment is
conduct which would interfere with that hypothetical
reasonable individual's work performance and affect seriously
the psychological well-being of that reasonable person under
like circumstances." The Magistrate Judge concluded that
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Hardy's offensive comments were not so severe as to be

expected to seriously affect Harris' psychological well-being

or interfere with the work performance of a reasonable woman

manager. The district court, therefore, ruled in favor of

Forklift and the Court of Appeals affirmed.

Before Harris wasi decided, three courts of appeals had

decided that a plaintiff in a hostile work environment sexual
harassment case had to prove that she suffered psychological
harm or injury.? The court granted certiorari to resolve this

conflict among the circuits.

In its unanimous opinion by Justice O'Connor, the Supreme

Court began its analysis by focusing on the language of Title

VII, which makes it unlawful to discriminate against an
individual with respect to terms, conditions or privileges of
employment because of such individual's race, color, religion,

sex or national origin. According to the court, the "phrase

'terms, conditions and privileges of employment' evinces

Congress' intent 'to strike at the entire spectrum of
disparate treatment of men and women' in employment."

The Court reaffirmed the standard in Neritor Savings Bank

v. Vinson, as the means to establish a claim of hostile

environment sexual harassment te.:tionable under Title VII.

Thus, the Court held, "(w)hen the workplace is permeated with
'discriminatory intimidation, ridicule, and insult'... that is

'sufficiently severe or pervasive to alter the conditions of

the victim's employment and create an abusive working

environment'... Title VII is violated."'

The Court not?d that an "objectively" hostile or abusive
work environment is one that "a reasonable person would find

hostile or abusive," and one that the victim "subjectively
perceive(d) to be abusive." The Court rejected the Sixth

Circuit's psychological harm requirement, noting that "Title

VII comes into play before the harassing conduct leads to a

nervous breakdown." The Court stated, "...certainly Title VII

bars conduct that would seriously affect a reasonable person's
psychological well-being, but the statute is not limited to

such conduct." The Court acknowledged the lack of a

"mathematically precise test" for accessing hostile

environment claims and concluded that such determination can
be made only "by looking at all the circumstances."°

The Court suggested several factors relevant to the
determination of whether an environment is "hostile" or

"abusive:" the frequency of discriminatory conduct; the

severity of the conduct; whether the conduct is physically
threatening or humiliating, or a mere offensive utterance, and

whether the conduct unreasonably interferes with an

employees's work performance. The Court emphasized that,
"while psychological harm, like any other relevant factor, may

be taken into account, no single factor is required." Since

the district court had applied the incorrect psychological
injury standard in reaching its conclusion, the Supreme Court

remanded the case for reconsideration by the lower court "

Justice Scalia and Justice Ginsburg issued separate
opinions concurring with the Court. Justice Scalia criticized
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the Court's standard for determining whether sexual harassment
is sufficiently egregious to violate Title VII as unclear.
However, Justice Scalia concluded that he knew of no
alternative more faithful to the inherently vague statutory
language than the one the Court today adopts," and joined theopinion."

In a separate concurrence, Justice Ginsburg favorably
cited the Commission's brief and stated that in a hostile
environment case the "adjudicator's inquiry should center,
dominantly, on whether the discriminatory conduct has
unreasonably interfered with the plaintiff's work
performance." To show such interference, Justice Ginsburg
stated, all the plaintiff need establish is that the
harassment "so altered working conditions as to "make it more
difficult to do the job.'"13

The Harris opinion serves to clarify the elements
necessary for proving a hostile environment in harassment
cases based on sex, as well as race, religion, national origin
or age. The decision is consistent with the Court's previous
Vinson decision and the EEOC Guidelines. The Court
essentially made five major rulings. First, it reaffirmed the
middle path it adopted in Vinson as to what constitutes a
hostile environment under Title VII. The Court struck a
balance between making actionable any conduct that is merely
offensive and requiring conduct to cause tangible
psychological injury. The Court reiterated its conclusion in
Vinson that a "mere utterance of an...epithet which engenders
offensive feelings in an employee' does not sufficiently
affect the conditions of employment to implicate Title
VII."" Thus, to prove actionable sexual harassment, the
plaintiff must show more than isolated incidents or casual
comments.

Second, the Court held that an "objectively" hostile or
abusive work environment is one that a reasonable person would
find hostile or abusive. Prior to the Harris decision, the
courts had differing views on the question from whose
perspective the "hostility" of the environment should be
evaluated. Several courts of appeals had determined that a
reasonable woman standard should be applied.15 In its Policy
Guidance, the Commission had adopted a "reasonable person"
standard, and emphasized that "the reasonable person standard
should consider the victim's perspective and not stereotyped
notions of acceptable behavior."16 Although the Court. in
Harris did nct define "reasonable person," we believe the
decision is consistent with the view that the perspective of
the victim should be considered.

The third ruling the Court made is that the victim must
"subjectively" perceive the environment to he abusive for
conduct to have actually altered the conditions of employment.
The requirement that a victim must subjectively perceive an
environment as hostile is consistent with the Court's analysis
in Vinson that workplace sexual conduct is unlawful only when
it is unwelcome. Thus, in Vinson the Court refused to
consider the voluntary nature of the victim's participation,
stating that the propel inquiry is whether the employee "by
her conduct indicated 41mtlithe alleged sexual advances were
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unwelcome.°7 Similarly, the Commission has stated "conduct
must be unwelcome" in the sense that the employee did not
solicit or incite it, and in the sense that the employee
regarded the conduct as undesirable or offensive.111 Thus,
participation in the sexual conduct may indicate
unwelcomtness, but only if the conduct is similar in kind and
degree to that of the alleged harasser. Participation in
sexual jokes at work does not mean a person welcomed sexual
touching.

Fourth, the Court held that Title VII protects against
conduct which creates a hostile work environment, even when it
does not seriously affect the victim's psychological well-
being. The Court explicitly rejected the notion that the
victim must suffer psychological harm. The unreasonableness
of this requirement was particularly striking in the Sixth
Circuit where Harris arose. In deciding hostile environment
cases based on race and/or national origin, the Sixth Circuit
did not require a showing of psychological injury.I9 Thus,
it is not surprising that by the time the Harris case was
briefed before the Supreme Court even the defendant had
conceded that such a showing is too stringent a standard for
injury in a sexual harassment case. Such a showing, of
course, is also contrary to the Commission's Guidelines and
the Vinson decision.

The Court also made clear that the very fact that the
discriminatory conduct was so severe or pervasive that it
created a work environment abusive to employees, because of
race, gender, religion, or national origin, offends Title
VII's broad rule of workplace equality, and no tangible injury
need occur. Thus, the Court concluded it is not critical that
an abusive environment produce tangible effects such as poor
job performance or limitation on employee advancement.

Finally, the Court held that whether an environment is
hostile must be determined by looking at all the
circumstances. This "totality of the circumstances" approach
has been adopted by the Commission since its 1980 Guidelines.
The guidance the Court gave by setting forth some standard to
consider should be helpful to lower courts, even thorjh the
Court made it clear that no single factor is require.... The
Commission's Guidelines state that one should "look at the
record as a whole and the totality of the circumstances, such
as the nature of the sexual advances and the context in which
the alleged incidents occurred."2° The Court clearly adopted
this approach in its decision.

The Harris decision should make it easier for victims to
prove sexual harassment in hostile environment cases. It
provides guidance to lower courts on how to analyze sexual
harassment cases in several important areas. However, there
are two important issues the Courts are grappling with that
are not implicated by the Harris decision. The first is in
the area of employer liability, particularly in hostile
environment cases. Courts have consistently recognized that
an employee is strictly liable in quid pro quo cases. In
hostile environment cases, the Supreme Court stated in Vinson
that whether an employer should be liable for sexual
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harassment that creates a hostile work environment turns on
common law principles of agency.

In raribian v. Columbia University.,21 the Second Circuit
Court of Appeals in New York recently visited the employer
liability issue is a mixed Quid RrO quo and hostile
environment case. The district court in this case granted the
defendant, Columbia UniveL ity, summary judgment on the
plaintiff's Title VII sexual harassment claim. The district
court found that Sharon Karibian's claim that she succumbed to
her supervisor's sexual demands, because he threatened her
with adverse employment, action did not constitute quid pro
QUO harassment, because such harassment requires a showing of
actual as opposed to threatened, economic loss. Thus,
according to the court, Columbia could not be held strictly
liable for its supervisor's actions. The court also found
that Columbia could not be held liable under a hostile
environment theory of harassment, because once Columbia
received independent notice of the supervisor's conduct (one
and a half years after the alleged harassment started), it
took prompt and effective remedial action.

The court of appeals ruled that nothing in the language
of Title VII or in the EEOC Guidelines would support the
district court's requirement that the plaintiff prove actual,
rather than threatened, economic loss in order to prevail
under a quid pro quo theory. Instead, the court concluded
"...the relevant inquiry in a Quid pro quo case is whether the
supervisor has linked tangible job benefits to the acceptance
or rejection of sexual advances." The court of appeals then
found that the plaintiff could also proceed under a hostile
work environment theory without the need to prove that the
defendant had notice of the harassment, but failed to act.
Relying on Vinson, the court determined that employer
liability for its supervisor's creation of a hostile work
environment turns on common law principles of agency.
Accordingly, the court of appeals concluded that "an employer
is liable, if the supervisor uses his actual or apparent
authority to further the harassment, or if he was otherwise
aided in accomplishing the harassment by the existence of the
agency relationship." 12 Several other courts have held that
an employer may insulate itself from liability by taking
prompt and effective remedial action after being advised of
the sexual harassment.

Another issue moving through the lower courts involves
employees' First Amendment rights to free speech. The Supreme
Court has made it clear that Title VII guarantees every
employee the right to work in an environment free from
harassment based on race, sex, national origin or religion.
Some argue that to restrict an employee from hanging "girlie"
pictures in his work area or making lewd comments or slurs
that are not directed to any particular person may infringe on
First Amendment rights. The Commission has made clear its
view that the proliferation of pornography and demeaning
comments, if sufficiently continuous and pervasive, can
violate Title VII. Additionally, the conduct need not
specifically be directed at the person who is affected by it.
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I. INTRODUCTION

A review of collective bargaining cases from 1993 to the
present reveals decisions on a range of topics, including
disclosure of employees' addresses, agency fee procedures,
exhaustion requirements, standing and management rights
Looking beyond traditional labor issues, discrimination, First
Amendment, and disability cases continue to attract the
courts' attention. In one of its most noteworthy decisions of
the 1992-93 term, St. Marv's Honor Center v. Hicks, the
Supreme Court classified issues regarding burdens of proof in
an employment discrimination case, but left other questiors
unanswered. The following survey of cases is arranged
generally by court, beginning with Supreme Court decisions.

II. CASE LAW

A. SUPREME COURT

Burdens of Proof in Discrimination Cases: St. Mervls Honor
Center v. Hicks

In June, 1993, the Supreme Court decided an important
case regarding the parties' burdens of proof in discrimination
cases brought pursuant to Title VII of the Civil Rights Act of
1964. In St. Mary's Honor Center v. Hicks,' the Court
addressed the issue of whether, in a suit against an employer
alleging intentional racial discrimination, the trier of
fact's rejection of the employer's stated reasons for its
actions compels a finding for the plaintiff. The five to four
majority held that such a finding is not compelled.2 The case
has important ramifications, both in higher education and
elsewhere.

In McDonnell Douglas Corp. v. Green,3 the Supreme Court
delineated the standards and order of proof in a
discrimination case. The plaintiff has the initial burden of
establishing the elements of a prima facie case. Having done
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so, the plaintiff creates a presumption of discrimination.
The defendant must then articulate a legitimate, non-

discriminatory reason for the discharge. This burden is one
of production only, and once the employer articulates such
reasons, the presumption of discrimination drops from the case

entirely. The burden of persuasion of proving intentional
discrimination remains with the plaintiff at all times.'

In Texas Community Affairs v. Burd the
'Court suggested that a plaintiff can satisfy his or her
overall burden of proof simply by a showing that the
employer's articulated reasons for discharge are not worthy of

credence. This is inconsistent with other statements in
=sling, however, that the employer need not demonstrate that
it was in fact motivated by its stated reasons and that, once
the employer has articulated legitimate business reasons for

its actions, the presumption created by the plaintiff's prima
facie case disappears.° In flicks, the Court sought to resolve
the doubts that lingered after Burdine as to the parties'

respective burdens.

Melvin Hicks, a black man, worked for St. Mary's Honor
Center (St. Mary's), a halfway house operated by the Missouri
Department of Corrections and Human Resources (Department).
Hicks was hired in 1978 as a correctional officer and promoted
to shift commander in 1980. In 1984, after extensive
personnel changes, Hicks answered to a new supervisor and

superintendent. Thereafter, Hicks's previously satisfactory
employment record became marred, when a series of disciplinary
actions, including a demotion, were taken against him. Hicks
was ultimately discharged in April 4 1984 for threatening his
supervisor during a verbal battle.'

Following a bench trial, the District Court found that
the reasons stated by St. Mary's for Hicks's demotion and
discharge were not the real reasons, but that there had been

"a crusade to terminate" him. The District Court found,
however, that Hicks had not shown that the crusade was
"racially rather than personally motivated," and Hicks

therefore failed to meet his ultimate burden of proving
intentional discrimination. The Court of Appeals reversed,
reasoning that once Hicks established pretext, he was entitled
to judgment as a matter of law under Burdine.°

The Supreme Court reversed again stating that:

(t)he fact-finder's disbelief of the reasons put forward

by the defendant (particularly if disbelief is

accompanied by a suspicion of mendacity) may, together
with the elements of the prima facie case, suffice to

show intentional discrimination. Thus, rejection of the
defendant's proferred reasons, will permit [but not

compel) the trier of fact to infer the ultimate

discrimination.... 9

Seeking to resolve the doubts created by Burdine, the
Court characterized its statement to the contrary in that case

as an inadvertent misstatement of dicta. The court rejected
the notion that a verdict for the plaintiff is compelled in
all cases where the employer's reasons for its actions are
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believed to be pretextual.sa Hicks makes clear that proof of
intentional discrimination is indispensable to the plaintiff's
case.

While picks clarifies certain evidentiary issues for
employers and employees, it does not resolve all of them.
Confusion remains as to the minimum amount of evidence a
plaintiff needs to prevail, and as to the specific impact
circumstantial evidence has upon the plaintiff's case.
Overall, a plaintiff can no longer guarantee himself victory
simply by discrediting the employer's reasons for its actions.
Nevertheless, the risks of advancing pretextual, albeit non-
discriminatory reasons, in the first instance, is ultimately
in the best position of course, should litigation arise.

Disolosure of Employees' Home Addresses: Defense Department v.nah

In February, 1994, the Supreme Court decided a case
affecting federal civil service employees and their collective
bargaining representatives." In Defense Department v
Federal Labor Relations Authority, the Court held that
disclosure of the home addresses of federal agency employees
pursuant to requests made by their unions under the Federal
Service Labor-Management Relations Statute (FSLMRA) would be
an invasion of privacy within the meaning of the Freedom of
Information Act (FOIA).0

When two local unions requested that several federal
agencies provide them with the names and home addresses of the
agencies' bargaining unit employees, the employers supplied
names and work stations, but not home addresses. The unions
then filed unfair labor practices charges with the FUG
pursuant to the FSLMRA, which the unions claimed compelled
disclosure of the addresses. The agencies defended on the
grounds that the Privacy Act of 1974 prohibited disclosure."

Balancing the privacy interest of bargaining unit
employees in non-disclosure of their home addresses with a
"negligible" FOIA public interest in disclosure, the Court
held that the Privacy Act prohibited the release of the
addresses. In so holding, the Court recognized_the disparity
between federal and private sector unions on this issue. The
NLRB has interpreted the NLRA to allow the disclosure of home
address lists to private sector unions, but the Privacy Act
does not apply to private sector unions. The Court was,
therefore, not disturbed by the difference in treatment."

Compulsory Arbitration of Job Bias Claims: Supreme Court's
Refusal to Review

In 1991, in Gilmer v. Interstate/Johnson Lane Corp., the
Supreme Court held that an arbitration provision of a
securities registration application can render arbitration of
a job bias claim compulsory." On November 29, 1993, the
Supreme Court declined to review a Second circuit case and a
New York case, both of which addressed the Gilmer issue but
which reached seemingly contradictory results." In pates v.
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Lone Island Railroad Co., the Second Circuit held that
exclusive dispute resolution procedures in the Railway Labor
Act did not preempt disability discrimination claims brought
by employees of the Long Island Railroad Company.17
Conversely, in Fletcher v. Kidder. Peabody & Co.. Inc. the
New York Court of Appeals held that an employee in the
Securities industry was bound by an agreement, governed by the
Federal Arbitration Act, to arbitrate his race discrimination

claims."

B. CIRCUIT COURTS OF APPEAL

Agency fees: Grunwald v. Ban Bernardino City Unified school

District

In May, 1993, the Ninth Circuit dismissed a

constitutional challenge to an agency fee procedure that
deducted, maintained in escrow, and then refurled fees from
nonmember teachers for amounts not actually exp.Aded for the
union's collective bargaining activities.I9 Despite its
acknowledgement that "the First Amendment protects people from
having to put their money where their mouth isn't," the court
found that the union's collection and refund scheme: 1) did
not require nonmembers to support speech with which they did

not agree; 2) served a legitimate purpose; and 3) was
administered in a fair and impartial manner.2° In November,
1993, the Supreme Court rejected a petition for review filed
by the National Right to Work Legal Defense Foundation.21

The GrunWald plaintiffs were nonunion teachers in the San
Bernardino Unified School District (the District). Pursuant
to an agency shop agreement between the District and the San
Bernardino Teachers Association (the SBTA or Union), the SBTA
was the teachers' exclusive bargaining agent. To pay for its
collective bargaining activities, the SBTA deducted "agency
fees" from the plaintiffs' paychecks at the end of each month,
while the same amount was deducted from members' checks in the

form of membership dues.22 The SBTA's activities were not
confined exclusively to bargaining, however, but included
contributions to to political candidates. Pursuant to the
Supreme court's 1977 decision in Abood v. Detroit Board of
Education ,23 agency fees may not be required to support such
nonrepresentational forms of speech, and the SBTA's collection
and refund procedure thus triggered important First Amendment

issues.

The actual collection and refund procedure in Grunwald
was straightforward. The deducted agency fees were placed in
an independently managed interest-bearing escrow account. On
October 15 of each year, the SBTA informed nonmembers as to

how to obtain a refund, based on its own calculations, of

funds not used for collective bargaining activities. To
receive a refund, nonmembers had to object to the SBTA's use
of their fees by November 15 Nonmembers could then either
accept the SBTA's calculation of the pro rata share and
receive a rebate for the entire year by December 7, or they
could dispute the SBTA's calculation, arbitrate the matter,
and receive payment by approximately -lid-February. The
plaintiffs objected, claiming that even a temporary deduction
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from their paychecks in excess of the amount spent on
representational activities violated their First Amendment
right against compelled speech.24

Following a clear line of Supreme Court decisions, the
Ninth Circuit recognized that the First Amendment prohibits
compelled subsidies of ideological causes.25 This
prohibition notwithstanding, union security agreements
providing adequate First Amendment protections are not
unlawful.26 Thus, the issue in Grunwald became whether any
of the plaintiffs' money was in fact used for ideological
purposes (the substantive First Amendment right), and, if not,
whether the SBTA's procedure conformed to the plaintiffs'
First Amendment right "to a fair, prompt and effective
procedure, both for identifying what sums they are required to
pay and, if more than that is collected, for obtaining a
refund of the excess" (the procedural First Amendmentright) 21

Regarding the substantive First Amendment issue, the
Ninth Circuit held that the First Amendment was not violated
by the use of an escrow procedure, and the court joined the
Second, Third, Fourth and Eleventh Circuits in holding that
the escrow account procedure obviated that need for advance
reductions of dues.48 Because the escrow funds were at no
time actually used for nonrepresentational activities, the
SETA procedure did not violate the plaintiffs' substantive
First Amendment rights.29

The court held that the plaintiffs' procedural First
Amendment rights were similarly protected. In Chicago
Teachers Union v. Hudson," the Supreme Court stated that a
collection and refund procedure must "be carefully tailored to
minimize the infringement upon nonmembers' First Amendment
rights. X31 The Supreme Court struck down the escrow
arrangement in Hudson because: 1) it did not provide an
adequate explanation for an advance reduction of dues; and 2)
there was no provision for a prompt decision from an
independent decisionmaker.32 The Ninth Circuit majority
interpreted Hudson to require a union to either avoid an
deduction-escrow-refund procedure altogether or to provide an
"adequate explanation" for the failure to use the preferred
"advance reduction" procedure.33 An "adequate explanation"
would show that it would be "far more costly or cumbersome" or
even "impossible" to avoid the escrow procedure. Further, an
escrow scheme must be: 1) reasonably prompt; 2) provide the
employee with sufficient information from which to judge the
adequacy of the refund; and 3) make provision for an impartial
decisionmaker to calculate the refund should the nonmember so
desire.}'

The SETA had provided an adequate explanation for its use
of the escrow procedure. Public school teachers are employed
on a school year by school year basis; all employees begin
working at the name time each year; and the Union mewnership
status of all teachers is unknown at the beginning of each
school year. It would therefore have been "highly
impractical" to gather the information needed to identify
nonmembers and to collect for only bargaining activities prior
to the first paycheck cycle. Further, the timetable used by
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the SBTA was "reasonably prompt" and the provisions for
choosing an American Arbitration Association arbitrator
satisfied the "impartial decisionmaker" requirement. Thus,
despite the nonmembers' four-month loss of fees not used for
representational purposes, the SBTA's procedure struck a
proper lalance between its own collection rights and the
plaintiffs' First Amendment rights.35

In seeking Supreme Court review, the plaintiffs contended
that the circuits are split as to advance information and
notification requirements in agency fee procedures after
Judson. The Supreme Court's decision not to disturb the Ninth
Circuit's holding leaves at least some differences in the
level of constitutional scrutiny afforded agency fee
collection procedures.

Defining Disabilities: Cook v. Department of Mental Health and
Winston v. Maine Technical College System

Illustrating the difficulty of defining a "disability"
within the meaning of anti-discrimination statutes, the First
Circuit recently decided the "pathbreaking perceived
disability case" of Cook v. Department of Mental Health.34
The plaintiff in Cook had worked as a institutional attendant
for the Rhode Island State Department of Mental Health,
Retardation and Hospitals (MHRH) for a number of yc-rs prior
to 1988, and her employment record during that time had been
"spotless." However, when she reapplied Lor the identical
position in 1988, she was 5'2" and 320 pounds. When the MHRH
refused to hire her, she brought a claim under Section 504 of
the Rehabilitation Act of 1973, 29 U.S.C.A. 5 794 (Act), and
state law. MHRH defended on the grounds that morbid obesity
is not a handicap within the Act.5'

In a failure-to-hire case under the Act, the plaintiff
must prove that: 1) she applied for a position in a federally
funded program; 2) she suffered from a cognizable disability;
3) she was nonetheless qualified for the position; and 4) the
failure to hire was due solely to her disability) The
evidence in Cook revealed that the plaintiff was able to
perform the duties required of an institutional attendant, and
that the MHRH could not refuse her the job based on its
"perception that [she] suffer[ed] from physical limitation[]
that would keep her from qualifying for a broad spectrum of
jobs...."39 Further, the MBRH's actions did not fall outside
the scope of the Section 504 where it perceived the
plaintiff's condition as "mutable" or "voluntary" in that she
could have lost weight.° The First Circuit stated in
conclusion that "(i)n a society that all too often confuses
'slim' with 'beautiful' or 'good,' morbid obesity can present
formidable barriers to employment. Where, as here, the
barriers transgress federal law, those who erect and seek to
preserve them must suffer the consequences.""

The Maine Supreme 'Judicial Court, interpreting the Act
and a similar state statute, has held that a sexual behavior
disorder is not a disability .42 In Winstcn v. Maine
Technical College System, the plaintiff was terminated when he
violated the school's sexual harassment policy by kissing a
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student. The plaintiff claimed that he was unlawfully
terminated because of his "mental handicap of sexual
addiction."° An amendment to the Rehabilitation Act of
1973, effective October 29, 1992, excludes sexual behavior
disorders, compulsive disorders and disorders from illegal
substance abKse from its coverage, and the plaintiff's claim
under the Act thus failed. The state statute on which the
plaintiff also relied tracks the Act and the Americans With
Disabilities Act, which specifically exempts "sexual behavior
disorders" from the term "disability," and the plaintiff's
state claim, therafore, also failed.

Exhaustion of Remedies: Rogers V. Buena Vista Board of
Bduclation

In August, 1993, the r,ixth Circuit heard the appeal of a
teacher whose complaint had been dismissed by the District
Court for failure to exhaust internal union remedies.° In
Rogers v. Buena Vista Beard of Education, a tenured black male
teacher was laid off, but not recalled at the same time as
certain others. Rogers filed a grievance alleging that the
failure to recall was improper pursuant to his collective
bargaining agreement, but the Buena Vista Education
Association chose not to pursue the grievance. Rogers next
filed a court complaint alleging two counts: 1) breach of the
CBA and of the duty of fair representation; and 2) racial
discrimination.°

The Supreme Court requires exhaustion, but may excuse
that requirement in certain circumstances.47 The plaintiff
in Rogers was not excused from the exhaustion requirement on
his first count, however. He could not show sufficient
hostility, because the union's adverse position in court did
not necessarily reveal what its position would have been had
it been able to resolve the matter internally. Further, the
union could have given the plaintiff the monetary relief he
sought in court. Finally, the plaintiff's failure to inform
himself of his remedies did not excuse his failure to exhaust
them internally. Exhaustion was not required, however, for
the racial discrimination claim, even where it was based upon
the same underlying facts, because internal union remedies
could not'have cured discrimination by the school.°

Retaliation/Sexual Harassment: purrington v. University of
Utah

In Purrington v. University of Utah, the Tenth Circuit
affirmed a District Court finding that a refusal to promote
because of tensions caused by sexual harassment was not
retaliation.° The plaintiff alleged sexual harassment
against the director of the resource center where she warked.
The plaintiff also alleged that she was not selected for a
promotion, because she had created tension by discussing the
harassment with numerous individuals within the university
hierarchy." The plaintiff brought hostile work environment
and retaliation claims pursuant to Title VII of the Civil
Rights Act of 1964. The hostile work environment claim was
time barred. As for the retaliation claim, the plaintiff
argued that because the school impermissibly based its
decision on the tension surrounding her, the burden should
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have shifted to the school under Pricz Waterhouse v, Hooking
to prove that the successful applicant would have been chosen,
even if the impermissirle factor had not been considered."

The Tenth Circuit held that the District Court's refusal
to apply price Waterhouse at all was erroneous, because this
was clearly a mixed-motive case. There was, however, evidence
that the tension surrounding the plaintiff was based upon
factors other that her complaints about harassment. Thus, a
finding that the protected activity was not a substantial
motivating factor was not clearly erroneous, and the District
Court correctly refused to shift the burden to the school.

Since the school's decisions were based on legitimate
considerations, the plaintiff's claim failed.52

C. FEDERAL DISTRICT COURTS

Standing to Challenge Arbitrator' Award: Katir v Columbi
University

In May, 1993, the United States Dist'Act Court for the

Southern District of New York held that a discharged
university research assistant who was not a party to an
arbitration between her union and the university, and who had
not alleged that the union breached its duty of fair re-
presentr .on, did not have standing to vacate the resultant
arbitraan award.53

Campus Harassment Policies: Daabrot v. central Michigan
University

The proliferation of discrimination harassment policies
on college campuses in recent years continues to prompt
constitutional challenges as to the ,alidity of the policies.

In November, 1993, the United States District Court for the
Eastern District of Michigan struck one school's policy in
Dambrot v. Central Michigan University." Nevertheless, a
basketball coach who was fired pursuant to the policy was not

entitled to reinstatement.

The coach held a locker room prep talk with his players,

a majority of whom were black, in which he used the word
"nigger." He was terminated pursuant to a regulation that
prohibited intimidating, hostile, or offensive behavior toward
individuals based on their racial or ethnic background. The

court found the policy both over-inclusive (it embraced "all
possible human conduct") and under-inclusive (it was limited
to offenses against ethnic and racial groups only). The

policy was also vague, both because it was unclear as to the

specific conduct prohibited, and because it could be

overzealously enforced.55

Despite the unconstitutionality of the policy, the coach

was not entitled to reinstatement. In Connick v. Myers, the
Supreme Court held that the public employee who challenges his
employer's actions on First Amendment grounds must first show

that the speech at issue was of public concern.56 The
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Dambrot court held that the locker room pep talk Was held in
a private setting for a small, specific audience and that no
matter of public concern was raised until after the word was
uttered.57

D. STATE COURTS

Management Rights: LsqmlA3SnSj,octfl,I_umbAe and
Sobool Divtriot SO V. Service Employees

The District of Columbia Court of Appeals recently
addressed the issue of management rights in the public
education context when it construed the Comprehensive Merit
Personnel Act (CMPA), which governs labor relations between
the government of the District of Columbia and its
employees." In Local 639 v. District of Columbia, the court
reviewed three cases between the District public schools and
two local unions. In the first case, the court held that
where a school board puts a union on notice of its position
that certain bargaining proposals infringe on management
rights and. are therefore non-negotiable, the union must file
a negotiability appeal with the Public Employee Relations
Board (PERB). The school board waives negotiability where it
does not provide the union with sufficient notice.'Y

In the second case, the court held that working hours for
attendance counselors and certain aspects of a drug testing
program for those employees were not mandatory subjects of
bargaining." Finally, the court upheld in the third case
the PERB's decision that: 1) proposals regarding the basic
work week, the basic non-overtime work day, the working hours
within each work day and the prohibition of split shifts were
within management's prerogatives and therefore not mandatory
subjects for bargaining; and 2) the school board was not
required to negotiate with the union regarding a proposal that
promotions up to regular wage grade be based strictly onseniority .61

Similarly, in School District 88 v. Service Employees,
the Minnesota Supreme Court held that a school board was not
required to negotiate over the decision to contract out a
food-service operation where the contract was silent on the
issue and it was therefore within management's
prerogatives." Nevertheless, the board had a duty to bargain
over the effects of the decision, and its failure to do so
entitled the discharged food-service employees to
reinstatement and back pay."

Revocation of Pay Raise by Legislature: Chiles v. United
Faculty of Florida

In what is termed a "matter of great public importance,"
the Florida Supreme Court sharply rebuked the state
legislature for its revocation of a pay raise the legislature
had authorized to resolve an impasse in negotiations among
various public employee unions and the state.M The
legislature eliminated the pay raises due to a projected
shortfall in public revenues. The court held, however, that:
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1) the state legislature was bound to a contract negotiated by
the state: and 2) the state constitution required both a
compelling state interest and no reasonable alternative means
of preserving the contract In order to allow the funds to be
eliminated. The court thus ordered that the employees' pay
and pay records be adjusted and that the pay raise be
implemented retroactively.°

Supplementary Agreements Tollinson v. Bristol Board of

Vuoatioo

The Connecticut Supro Court recently addressed several
issues surrounding a suppl .mentary agreement to a collective
bargaining. agreement betwet, the Bristol Board of Education
and the Bristol Federation P Teachers, AFL-CIO (Local .

1464).66 A tenured Englis*- te 'her was terminated during a
reduction in force. The t ound that she had standing to
enforce a supplementer, _ -sent that established special
teaching programs because _ , was an employee and therefore a
"party" to the agreement within collective bargaining

parlance. The plaintiff was not entitled to relief, however,
because the school board did not breach the agreement when it

retained teachers junior to her. Further, the union president
had authority to execute the agreement in the first instance
and it therefore could not be disavowed.67

Merger of Unions: Luke County Board v. HERB

The Ohio Court of Appeals has found no abuse of
discretion in the trial court's determination that a State
Employee Relations Board (SERB) directive was lawful. The
SERB directed two unions to hold self-determination elections
regarding their consolidation or merger.°

Refusal to Participate in Arbitration: chaster
Education Association v. WARS

A Pennsylvania state court has held that an employer's
refusal to participate in the grievance process is an unfair

labor practice. In Chester Upland Education Association, the
Commonwealth Court of Pennsylvania held that a school district
Would have been wiser to either submit to the arbitrator's
jurisdiction and contest arbitrability of its decision to
furlough or place teachers on part-time status, or to seek a
stay of arbitration of that grievance.69 Instead, by

refusing to participate at all, the school district committed

an unfair labor practice and was ordered to submit to
arbitration.7°

Benefits to Same-Sex Partners

An increasingly controversial issue in higher education
surrounds the extension of benefits to same-sex domestic

partners. In December, 1993, the University of Pennsylvania
trustees voted to extend health, retirement and tuition
benefits that had previously been available only to spouses
and children of married employees to same-sex domestic
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partners. The private employer of 20,000 employees joins just
a handful of other schools, including the University of
Chicago, Stanford University and the University of Iowa, in
extending such benefits.71

Claims by individuals unable to obtain snch benefits have
begun to emerge. In a pre -1993 court case, the Gay Teachers
Association stated a claim of sexual orientation and marital
status discrimination against the Board of Education of the
City of New York, where the Board provided health insurance
benefits to spouses, but not to same-sex partners.72 In
Rovira v. AT&T, the United States District Court for the
Southern District of New York granted summary judgement in
favor of the employer on an ERISA claim for benefits by the
same-sex partner, and her children, of an AT&T employee whodied of cancer.73 The employer's ERISA governing plan
documents did not provide relief, but the court noted that: 1)
the result might have been different if the claim had been
based on contractual grounds and the employer's written
policies did not contain disclaimers; and 2) if the plaintiffs
were to prevail, "spouses" and children of heterosexual
significant others might also be entitled to benefits, and the
matter might therefore be better left to legislatures or
collective bargaining negotiations to resolve.? 4 Further, in
June, 1993, the Vermont Labor Relations Board sustained the
grievance of four University of Vermont gay and lesbian
faculty members who claimed that the public employer
discriminated, against them on the basis of their sexual
orientation and marital status by denying them benefits; the
school's benefit plans had not expressly exempted from its
policy against sexual orientation discrimination. The Board
expressly withheld judgment on whether the employer should
provide coverage for heterosexual employees.?'

Thus, employers who neither extend benefits to same-sex
partners nor expressly address the issue in their literature
risk challenges in court or arbitration. Employers should
also be prepared to address the related and emerging issue of
whether Rartners of heterosexual employees should receive
benefits/6
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married employees and their employed spouses was held to
violate the Wisconsin Fair Employment Act by
discriminating on the basis of marital status).
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RECENT COURT DECISIONS

C. CAMPUS BARGAINING AND THE LAW:
THE AAUP'S PERSPECTIVE

Ann H. Franke, Counsel
American Association of University Professors

This paper reviews three emerging areas of law which
relate importantly to the rights of faculty members, faculty
unions, and university administrations. According to my
crystal ball these subjects, all concerning legislation, will
help shape higher education law in the years immediately
ahead.

SUPERVISORY STATUS OF PROFESSIONAL EMPLOYEES

With the Supreme Court's 1980 decision in NLRB v. Yeshiva
University. 444 U.S. 672, faculty and administrations in
collective bargaining in the private sector riveted their
attention on the exclusion of managerial personnel under the
National Labor Relations Act. Virtually every other feature
of the statute receded in importance in the face of the
dramatic defeat of the Yeshiva faculty's right to bargain.
The practice of labor law in private colleges and
universities, at least with respect to faculty rights, shrank
to little other than parsing the managerial exclusion)

Someday, perhaps soon, Yeshiva will no longer stand as an
obstacle to faculty bargaining in the private sector, and we
will awaken, like Rip Van Winkle, to a world in which some
features of the labor law landscape may be unfamiliar. During
our period of obsession with Yeshiva, the National Labor
Relations Board and the courts have not stood still, but
rather have forged ahead with construing the statute for other
people in other employment settings. I would like to discuss
one of these cases, which concerns statutory protection, not
for faculty, but for nurses' aides. At issue is not the
managerial exclusion implied in the National Labor Relations
Act, but rather the supervisory exclusion which is expressly
stated in the statute. This case also provided an opportunity
for some brief comment on the respective roles of the NLRB and
the courts in interpreting the Act.

The case is National Tabor Relations Board v. Health Care
& Retirement Corporation of America (No. 92-1964). The first
thing to notice is that the party listed first, the NLRB, is
the petitioner seeking review the Supreme Court, because it

200



111.414.-

lost in the court of appeals. The NLRB was also the
petitioner in Yeshiva.

The facts are fairly simple. The staff at the Heartland
nursing home in Urbana, Ohio, had a series of complaints about

their working conditions. When the administrator of the home
refused to meet with them, several nurses drove to Toledo and

spoke with representatives of the parent company. An

investigation followed, some improvements were made, and then
several of the nurses who had gone to Toledo were terminated

or otherwise disciplined. In response to their NLRB charge,
the employer asserted that these nurses, actually licensed
practical nurses, were supervisors because of their authority

over nurses aides. on every shift at the nursing home, both

nurses and nurses' aides were on duty. Both groups had
essentially the same duties in administering medicine to
patients, checking on their status, speaking with physicians
and families, and so forth. The aides also regularly bathed,
dressed, and fed the patients. The nurses spent a small
amount of time overseeing the work of the aides.

While the NLRB had, in its processing of the case,
rejected the argument that the nurses were supervisors, the

court of appeals in Cincinnati felt otherwise. The court
declined to draw a distinction based on whether the nurses
exercised their judgment only in the interest of patient care.

Focusing instead on their actual responsibilities, Judge

Celebrezee wrote:

Among a staff nurses's functions are the authcrity
to assign the nurses aides and to responsibly

direct them. The Director of Nursing assigns each
aide to a certain shift. Once assigned to a shift,

the staff nurse in charge is responsible for

assigning each aide to a particular patient. Each

aide assignment is based primarily upon the needs
of the patients, but also with an attempt to rotate

the aides' assignments....it is clear that the

duties of a staff nurse at Heartland nursing home
clearly require both assigning aides to specific
tasks and directing the operation of the aides....
987 F.2d 1256, 142 LRRM 2728, 2731 (6th Cir. 1993).

Think about this in terms of the ancillary staff in just

about any profession -- the draftspeople in architecture,

physicians' assistants, paralegals, and, in our academic

world, teaching assistants, lab technicians, and the host of

other staff members who receive direction from faculty

members. If the nurses aides at Heartland nursing home are

supervisors, might faculty members also suffer the same fate?

That is,- once they are no longer deemed to be managers?

In their briefs to the Supreme Court, both parties to the

case drew support for their arguments from Yeshiva. The

nursing home argued that the court in Yeshiva rejected the

test of whether faculty members functioned "in the interest of

the employer." This, according to Heartland, compelled

rejection of the test looking to whether actions are "in the

interest of the patient."
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The NLRB, in contrast, stressed a footnote in Yeshivaapproving of the Congressional approach in determiningsupervisory status, as expounded in the 1974 health-care
amendments to the statute (444 U.S. 672, 690 n.30). Lawyersfor the Board essentially argued that the nurses aides arealmost like physical extensions of the nurses, assisting in
the regular discharge of their professional responsibilities.
One close court watcher had suggested that if these licensed
practical nurses were found to be supervisors, professional
employee bargaining is in big trouble.

The Supreme Court decided the case on May 23, 1994. TheCourt concluded that the nurses aides were indeed supervisors
who could be terminated for protesting their workingconditions. In a decision laced with references to Yeshiva,
the Court rejected the contention that the nurses aides made
only supervisory decisions about patient care, rather than
decisions directed to the needs of the nursing home itself:

As in Yeshiva, the Board had created a false
dichotomy -- in this case, a dichotomy between acts
taken in connection with patient care and acts
taken in the interest of the employer. That
dichotomy makes no sense. Patient care is the
business of a nursing home, and it follows that
attending to the needs of the nursing home
patients, who are the employer's customers, is in
the interest of the employer....We thus see no
basis for the Board's blanket assertion that
supervisory authority exercised in connection with
patient care is somehow not in the interest of the
employer 62 U.S.L.W. 4371, 4373 (May 24, 1994).

The case, like Yeshiva, was decided by a vote of five tofour. Like Yeshiva, the four dissenting justices joined a
strongly worded opinion. Written by Justice Ginsburg, thedissent stressed the distinction between "authority arising
from professional knowledge, on one hand, and authority
encompassing front-line management prerogatives, on theother.", The dissent reviewed earlier cases involving the
supervisory status of doctors, faculty members, pharmacists-,
social workers, lawyers, and other professionals and implied
that the Court has now entirely rewritten the law in this area(62 U.S.L.W. at 4376). The case doea, indeed, have sweeping
implications for professional employee bargaining.

On a more abstract level, the case invites a few finr.i
observations about the relationship between the NLRB and _hecourts. Here is the basic question. Congress goes to the
trouble of setting up an expert agency and gives it the
responsibility to interpret a complex statute. Over the span
of many decades, the agency develops nuanced interpretations
of that statute and becomes truly expert. Litigation before
the NLRB, like that in the court system, is designed so that
we generally have a winner and a loser. Losers in proceedings
before the NLRB press their cases on appeal to the courts.
What is left for the court to do, since the expert agency has
already rendered an opinion? Is the court more or less
expert? Like most things in law, there are two possibilities.
One line of argument goes that the court is independent, even
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more independent than the politically appointed NLRB, and can
undertake its own reading of the statute. Another approach
says that, if the court cannot interpret the statute
definitively, then I le court should defer to the
administrative agency. This philosophical conflict is among
the dividing lines between the majority and the dissent inIkalthrartiRatiro
PUBLIC DISCLOSURE OF CLASSROOM MATERIALS UNDER A STATE OPEN
RECORDS ACT

Let me turn to a very different topic whether
classroom materials used in public college are subject to a
state open records law.2 Virtually every state has a

statute, like the federal Freedom of Information Act, which
opens government records to public inspection. In New York
the statute is known as the Freedom of Information Law (FOIL).
A member of the public, Frank Russo, filed a request under
FOIL to inspect material used at Nassau County Community
College in a course in human sexuality. The college denied
the request, stating that the material, a film on human
intercourse, was not a "record" within the meaning of FOIL.
Mr. Russo eventually filed a suit, and the case progressed
through three levels of the New York court system.

The trial court ruled in Mr. Russo's favor and, in so
doing, rejected concerns raised by the college about academic
freedom. The court offered assurances that the public's
"right tp know" carried no corollary public right to determine
the curriculum. The college appealed, and received support
for its argument from its faculty union and AAUP, as friends
of the court. The appeals panel ruled in favor of the
college, on the limited theory that the materials were not
agency records under FOIL. "No course material are secret,
but are rather available to anyone who enrolls in the course.
Against the backdrop of. FOIL's purpose and the evils it was
designed to address, we agree....that the materials at issue
on this appeal do not come within FOIL's scope. To compel the
College to produce them for inspection would not advance
FOIL's laudable goals" (185 A.D.2d 982, 587 N.Y.S.2d 119).

The New York Court of Appeals finally resolved the case
in October, 1993, deciding in favor of Mr. Russo. Five judges
ruled unanimously that the film on intercourse is an agency
record subject to disclosure. The court rejected, without
discussion, concerns about academic freedom raised by the
college and the friends of the court. Public colleges and
universities in New York, including CUNY and SUNY systems,
must not operate with a greater degree of public disclosure of
their academic affairs. The precise contours of their
obligations will be defined by future litigation. The issue,
juxtaposing public accountability and academic autonomy, is
likely to arise in other states as well.

A FEW THOUGHTS ON DISCRIMINATION

Let me conclude with a few comments on developments in
higher education discrimination litigation. We are now, I

believe, seeing some effects of the 1991 Civil Rights Act,
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which made jury trials available in Title VII cases. Two
related effects are beginning to emerge. First, juries are
generally considered to be more sympathetic to higher
education plaintiffs than are judges and, second, many juries
may award higher damages. Slowly, more cases are being
resolved in favor of plaintiffs, and with larger monetary
outcomes. A women's basketball coach at Howard University was
awarded $1.1 million, a black professor denied tenure at
Claremont Graduate School received $1.4 million, and Albert
Einstein Medical College settled a sex discrimination case for
$900,000.3 Watch for further developments in this trend.

Even in an era with large nage awards, the cost of
attorneys' fees during trial rema_ns a major impediment for
many plaintiffs. A recent creative, but ultimately
unw:ccessful, effort to recoup attorneys fees in a university
discrimination action merits attention. Professor Theresa
Duello challenged the nonrenewal of her contract by the
University of Wisconsin Medical School through several
avenues. These included discrimination charges filed with the
EEOC and a state agency, as well as a complaint through the
university's affirmative action office. She pursued a hearing
before the Committee on Faculty Rights and Responsibilities,
and the outcome was substantially in her favor. She then
requested reimbursement of the attorneys fees she incurred for
the intramural hearing. Attorneys fees under Title VII may be
recovereil for court proceedings, and she sought to broaden
this entitlement to an intramural hearing in which she
successfully challenged discrimination. While an intermediate
appellate court in Wisconsin agreed with Professor Duello, the
state supreme court did not. In its decision, issued in June,
1993, the court decided that the university process was an
"optional" procedure, rather than a mandatory one under Title
VII, and hence fees would not be awarded (501 N.W.2d 38 8.Ct.
Wisc. 1993). Had the case been resolved the other way, the
monetary stakes for administrations would have been raised
substantially in intramural discrimination hearings. The
issue highlights the link between intramural and court
proceedings, which will assume new importance as institutions
examine alternate dispute resolution mechanisms to truncate
the processing of discrimination claims, which can be both
lengthy and costly.

CONCLUSION

These several areas highlight the role of statutory
regulation in the affairs of colleges and universities. Both
Congress and state legislatures have major impact on higher
education through legislation regulating labor law, open
records, and equal employment opportunity. Colleges and
universities are settings in which these issues may assume
characteristics not found in other segments of society,
necessitating further clarification through the courts.
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ENDNOTES

1. outside of the faculty context, the last twelve

years have witnessed major developments in bargaining by
support staff, notably at several Ivy League institutions.
See generally, Richard W. Hurd, "The Unionization of Clerical
Workers in Colleges and Universities: A Status Report," in J.
Douglas; ed., Power Relationships ^n the Unionized Campus,
Proceedings of the Seventeemth Anruai Conference, National
Center for the Study of Collect/Are Bargaining in Higher
Education and the Professions (1989).

2. See A. Franke, "Court Orders Disclosure of Course

Materials on Sexuality," 80 Academe 60 (January-February

1994), which addresses the same subject and states,

erroneously, that Mr. Russo had viewed the film and paid a

fee Arrangements for his viewing of the film were made in
the summer of 1994, and the fee was to be waived.

3. "Howard Basketball Coach Wins $1.1-Million in Sex-

Bias Lawsuit," Chronicle of Higher Education page A45, July
7, 1994; '!Black Professor .7.,:nied Tenure Has $1.4 Million Award
Upheld," Government Employee Relations Report p. 789, June 1,

1992 (case, however, brought under state, not federal, law);
"Medical School, Researcher Settle Sex Bias Lawsuit," page G1,

Washington Post, March 18, 1994.
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