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Negligent Hiring and Retention
LEGAL REQUIREMENTS

There are no statutes that relate specifically to
negligent hiring or retention, because this legal
theon is based on the breach of an implied duty
to hire persons who will not cause harm to others.
It is a iudicially created area of the law. However.
G5.114-19.2authorizes the Department of justice
to conduct criminal record checks of applicants
for public school employment who consent to the
check. The statute is set out in the Appendix.

INTERPRETIVE ANALYSIS

There are increasing insta nces in which school
fibchildren have been injured by school employees.
As a result, parents have sued school officials on
the basis that their negligence in hiring or retaining
the employee was a factor that contributed to the
injury, and that school officials should pay them
for that injury.

The basis for a claim of negligent hiring and
retention is that school officials have exposed
others to a dangerous person. This view includes
the idea that school officials owed a duty to the
plaintiff to employ and retain only qualified
employees who would not harm the plaintiff;
that the employee was in fact unqualified or had
a history of the type of harm complained of; that

ti
the school officials either knew of the lack of
qualification or the history, or that they should00 have known of it; and that plaintiff's injury
resulted from acts related to that unfitness. The

N.,

c4
employee may harm the student either
intentionally or negligently.

1 t_Ck

It is unlikely that school officials will be held

14
liable for harm caused by independent contractors
who are on school premises; negligent hiring and0 retention applies only to actual school board
employees. But if a school official knows that a

contractor has an employee who has inrured
children, allows that person or schcvz,l Founds,
and the person causes injury to a child, the officiai
could be held liable for negligence 1-v not taking
reasonable steps to prevent the harm.

The discussion in this Issue centers around
employees who cause injury to school chldren,
but the ideas are applicable to emploees who
injureadult staff or visitors,as well..Asisdiscuss.ed
in Issue :LS, Certifica teSuspension and Revcration.
the State Board of Education has revised its
revocation nile to require school administrators
to report certain conduct to the State. Much of this
conduct may also result in a negligent hiring or
retention claim. For example, if a teacher sexually
molestsa studentand isallowed to resign.another
school system that later employs the teacher ma:
face a lawsuit if the teacher repeats the action in
that system. This shows that school officials must
carefully investigate applicants for employment
so that they may discover any record of this kind
of misconduct. School officials should also pursue
revocation, at the very least, to prevent the
recurrer,ce of such incidents.

Q: Do North Carolina school systems have a
duty to protect students from harm7

A: No, there is no absolute duty to protect stu-
dents from harm. However, where xhool of-
ficials know or should know of a dangerous
situation which may reasonably cause harm
to students and others, they at least have a
duty to warn those who may be mjured. If the
source of potential harm is an employee,
there may also be a duty to minimize the risk
of that harm. In other words, school officials
should act to limit the opportunities for the
harm to occur.

Forexample, if there have been complaints

The Schc,ol Management 4th, isor, a series of cornrnt...nts, spaesti anJ ansls ers. and interprettsc anais set, is pubiished Fa.J ssuc

with a single topic that is of current concern to school personnel The conwnts do ri.rt pirts.,rt tu hs: :fficial legal opinions



Q:

that a driver education instructor has taken
liberties with female students, a proper re-
sponse would be to relieve the instructor of
those duties until an investigation could be
completed. It might also be proper to warn
the instructor not to be in the car with only
female students, but there is the risk that the
instructor will ignore the warning, sexually
assault a female, and charges result against
school officials for not taking more effective
steps to prevent the assault.

What is the basis of any duty to protect school
children?

A: The duty may come from both common law
(court decisions) and statutes. Courts in some
states, but not in North Carolina, have said
that there is a duty on school officials to pro-
vide employees who will not harm the stu-
dents in their care.

Statutes may also create a duty. G.S. 114-
19.2 authorizes school officials to obtain a
criminal records check of applicants who con-
sent to the check. If the law gave applicants no
choice, school officials would have a duty
based on the information they would obtain
through the criminal records check. Title IX of
the Education Amendments of 1972 prohibits
sexual harassment in education, and employ-
ers have a duty to protect students from an
employee when there is some reason to believe
the employee has sexually harassed a student.
Similarly, G.S. 115C- i 06 and -107 create the
right of an exceptional child to a free approp-
riate public education and the duty of the
State to provide that education. This could
form the basis for a negligent hiring and re-
tention suit if an employee in the special edu-
cation program, through incompetence or
lack of qualification, harmed a student.

Q: Might school boards unintentionally create a
duty to protect students?

A: Yes, if their policies are written too broadly.
For example, if the board's student conduct
policy states that all students have a right to a
safe learning environment, these words may
create the duty to provide that environment,
including assuring that staff cause no harm to
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students.

What actions by a school employee may result
in a negligent hiring and retention claim?

A: As mentioned earlier, when school officials
receive a report that an employee has sexually
harassed a student, the officials are on notice
that this behavior may recur. Even if the em-
ployee has a spotless reputation, school offi-
cials should conduct a prompt, thorough in-
vestigation to establish whether the act occur-
red or not. Otherwise, they may face civil lia-
bility if a second violation occurs.

If a school board has adopted a drug test-
ing policy and staff either do not follow the
policy or fail to act upon the positive result of
a drug test, then the employee harms a student
while taking drugs, a negligent hiring and
retention claim will likely follow.

Q: In what ways might an employee be unquali-
fied fora position such that a negligent hiring
and retention claim might be filed?

A: First, the employee may have had a criminal
record at the time of application and employ-
ment that the employer could reasonably
have thscovered. The application might also
have disclosed other deficiencies, such as in-
adequate training for the position, or failure
to meet the experience requirement. The em-
ployee's referefic-es could disclose a tendency
toward improper behavior, such as lack of
care or inadequate student behavior manage-
ment skills. The employee might have a mental
disorder or some disabling condition that a
medical examination required for employ-
ment could disclose.

Q: On what basis can school officials be said to
have known of the employee's lack of qualifi-
cation?

A: The legal language used is that school officials
"knew or should have known" of the employ-
ee's lack of qualification. This means that the
officials either had first-hand knowledge of
the matter or through reasonable efforts could
have obtained it. The "should have known"
provision may cause the most concern, and
there are several ways that school officials



Q:

may be said to have this constructive knowl-
edge of the employee's lack of qualification.

When school officials receive an employ-
ment application, their first response should
be to examine the application to assure that
the applicant meets the qualifications for the
job. If there is a deficiency in the person's
qualifications, the application should not be
considered. Once the hurdle of minimum
qualification is cleared, school officials should
look into the applicant's performance on pre-
vious jobs, as well as the applicant's back-,
ground. While a background check may in-
clude a criminal records check, it need not be
limited to that check. References and previous
employers should be contacted. School offic-
ials should also be careful to follow the board's
employment policy or procedure if it requires
some investigation of particular types of infor-
mation, such as a history of drug use or sexual
misconduct.

Assuming that these efforts have pro-
duced no negative information and the appli-
cant is hired, the employer should then per-
form regular and meaningful evaluations of
the employee's performance. Observation and
evaluation may disclose inhirmation that in-
dicates some problem. Finally, if a problem is
disclosed either through the evaluation pro-
cess or from a complaint filed by a student,
teacher or parent, failure to investigate or a
tardy investigation may cause the employer
to be charged with knowledge of the employ-
ee's lack of qualification.

What action may school officials take to min-
imize claims for negligent hiring and reten-
tion?

A: School officials should always contact an ap-
plicant's previous employers and references
to see if there are reasons that the applicant
should not work around children. The inter-
view process should in-lude asking permi^-
sion to conduct a criminal background check,
which the applicant is free to refuse. If this
process d oes not disclose negative information
and the person is hired, the employee should
be evaluated fully and objectively, as each
employee should be. Whenever any complaint
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is made about the employee's conduct toward
students, school officials should immediately
conduct a complete investigation. Each com-
plaint should be taken seriously and investi-
gated properly.

Our courts have held that a school system
was not liable for an employee's assault on a
student, even though the employee had en-
gaged in similar behavior while employed by
another school system. The decision was based
on evidence that the school system had follow-
ed school board policy in investigating and
hiring the employee; that it had evaluated the
employee each year; and that when evidence
of the alleged assault was presented, it
promptly asked for his resignation.

Schools are often faced with financial difficul-
ties. Might this contribute to a negligent hiring
and retention claim?

A: Yes. When funds are limited, schools have to
seek ways to stretch the funds they have. This
may include hiring fewerand less experienced
staff and providing less staff development
than normal. As clasSes become larger and as
staff are not as experienced, the potential for
harm increases, including negligent hiring
and retention.

Q: What may be the result if a school system pro-
vides a good reference to other school systems
for a former employee who was allowed to
resign after intentionally molesting students?

A: If another school system (or any other em-
ployer) hires the person on the basis of that
reference and the person negligently or inten-
tionally injures someone while on the job, the
new employer may sue the former employer
for negligent referral. A negligent referral is
one that conveys inaccurate, misleading or
incomplete information that leads the new
employer to hire the person.

School administrators should be aware of
the recent amendment to the State Board's
certificate revocation rule that requires them
to report certain types of misconduct by certif-
icated employees. The purpose of the amend-
ment is to prevent a school system from pass-
ing a problem employee from one school to
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another, or to another school system, when
that employee is likely to injure children. Tnis
duty to report may help school administrators
deal effectively with an employee who may
potentially cause a negligent hiring/retention
or negligent referral suit.

What information should school officials look
for from an applicant to minimize negligent
hiring and retention claims?

A: Obviously a potential employer should be
alert for any information that indicates the
applicant has had problems working in a
school setting before. This kind of information
should cause school officials to ask for more
details. But they should also look for evidence
that the applicant has the positive qualifies
desired of a school employee. One means of
getting this from a former employer is to ask
if that employer would hire the person again,
if the opportunity arose.

APPENDIX

Laws Relating to Negligent Hiring and
Retention

§ 11449.2. Criminal record checks of school
personnel.

(a) The Department of Justice may provide a
criminal record check to the local board of
education of a person who is employed in a
public school in that local school district or of a
person who has applied for employment in that
local school district, if the employee or applicant
consents to the record check. The information
shall be kept confidential by the local board of
education as provided in Article 21A of Chapter

115C.
(b)The Department of Justice may provide a

criminal record check to the employer of a person
who is employed in a nonpublic school or of a
person who has applied for employment in a
nonpublic school, if the employee or applicant
consents to the record check. For purposes of this
subsection, the term nonpublic school is one that
is subject to the provisions of Article39 of Chapter
115C of the General Statutes, but does not include
a home school as defined in that Article.

(c) The Department of Justice shall charge a
reasonable fee for conducting a criminal record
check under this section. The fee shall not exceed
the actual cost of locating, editing, researching,
and retrieving the information.

(d) The Department of Justice shall adopt
rules to implement this section.
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