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Questions AND Answers

The following questions frequently arise during a session on
copyright. .

Q. It a school librarlan Is a certified teacher, does her
presence in the library mean that a performance of a video in the
library falls automatically within section 110(1)?

A No. The librarian cannot be said to be_teaching when
principally performing the duties of librarian. Teaching within
the meaning and infent of this section cannot be a passive
matter.

Q: Can a school or library make a copy of a film or video for
archival purposes when the program is no longer available?

A No. Archival copying by a school or library of an
audiovisual work, if done without permission, is fllegal. Although
the copyright law does permit some archival copying of print
materiais, audiovisual works are specifically excluded from this
privilege. Even though a program may be unavallable, the
copyright owner may have some pians for it in the future. n any
event, the copyright owner during the term of copyright always
tetains the right to control duplication.

Q. Are the off-alr taping guidelines applicable to public
libraries?

A Yes. Even though the guideiines do not specifically mention
libraries, such was intended. However, all conditions of the
guidelines must be satisfied, especially the requirement that the
request for taping originate with a teacher. Libraries, like their
school counterparts, will have to establish their own rules in
order to regulate off-air taping.

Q. What are the penalties for copyright infringement?

A:  The statutory damages range from $250.00 up to
$10,000.00 per infringement. This means *hat a court can
assess damages for each and every illegal act. In addition, the
court may assess attorney fees of the plaintiff to the defendant it
the court feels it is warranted. A plaintift may elect to sue for
actual damages in which case it must prove how much it lost in
revenue as a resuit of the illegal acts of the defendant. As you
might imagine, statutory damages would probablme?erred
by a plaintiff in litigation against an educational institution.

Q: Can more than one oft-air copy be made of a program
under the guidelines?

A:  In asystem where more than one teacher requests that a
copy be made, the answer is yes. Appropriate controls are
essential in such cases in order to assure that ali copies are
accounted for and erased upon the expiration of the 45 day period
uniess a license Is negotiated with the copyright owner. It may
be easier to have teachers share a single copy it possible.

Q: Whatis the BOCES case?

A In 1977 three educational film companies sued the Board of
Cooperative Educational Services in Buffalo, N. Y. (BOCES) for
illegally taping their copyright works off-air. The three plaintiffs
were Encyclopedia Britannica Educational Corp., Learning
Corporation of America and Time-Life Films. Although the
plaintitfs attempted to negotiate a license, the defendant refused.
The allegations covered not only duplication oft-air, but also
additicnal instances of duplication which BOCES performed for
individual schools served by it, as well as illegal public
performances of the duplicated works in classrooms. The
litigation drew national attention because it was the first time an
educational authority had been sued over this set of facts. The
final damages assessed agalnst BOCES were around $75,000 in
addition to its own attomey’s fees of nearly $250,000. Although
the off-air guidelines were not considered by the court, one must
bear in mind that there were no guidelines at ail until just prior to
the final decision of the court which was released in 1982.
However, the judge did not rule out the applicability of fair use in
other cases.
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Q: Islt tair use to copy a portion of a video program to put into
a school video production which will not be sold?

A It the requirements of falr use are satistied, the answer
would be yes. The fact that the school production wili not be sold
does .nake the fair use requirements easier to comply with, but
that fact does not make it automaticaily a tair use. When in
doubt, requesting permission is advisable.

Q: It permission is requested for any reason, and no response
is received from the copyright owner or its agent, can an
assumption be drawn that consent has been given?

A. No. Inferred consent is not a valid argument in your favor,
and your only aiternative is to continue to request the
permission required.

Q: I afilm or video program lacks a copyright notice, can you
assume it is in the public domain and thus not protected by
copyright?

A:  The law does allow a copyright owner to correct the
omission of the notice, it certain requirements are met. On the
other hand, you may have one «f the few copies which lack the
notice. The law does not require you to research the records of
the copyright office, and it you relied in good faith on the
omission of the notice, you wouid most iikely be considered an
innocent infringer. A word of caution...if you are planning to
make a major use of a program lacking a notice, such as
transmitting it, your potential exposure must be measured
against the cost of researching the records of the Copyright
Office. Claiming to be an innocent infringer has its limitations.

Q.  Why is there such a wide disparity between the p:ice
charged by home video distributors and educational distributors
for the same program?

A:  The answer to this question goes to the very heart of the
basic ditferences between the two markets. The home video
market is part of the mass market where the potential volume of
business Is vast and sometimes limitiess. Aithough the owners
of mass market programs are in a position to charge a good deal
of money to the distributor, the distributor can afford to seil or
rent the program at a very reasonable price because of the
economies of volume. When a typical program is released in
the home video market, the distrihutor can realistically anticipate
sales and rentals in the tens of thousands of units. On the other
hand, the educationat or non-theatrical marketpiace made up
prlndggly of schools, colleges and librasies has a much smailer
potential,

The educational distributor is faced with a much smaller
potential market and thus must place a price on its products
accordingly. The economies of volume are not as available to it.
However, educational distributors include in their price the cost
of full public performance rights, an additiona! benefit not
available from home video stores.

Q: Are programs broadcast by public television and iater
made available to schools on prerecorded videocassettes
covered by copyright, even though some public funds are used to
provide the costs of production?

A.  Most of the programs which are broadcast on public
television are licensed to public television by the copyright
awner who is often the producer. A typical program of series
which appears on public television is underwntten by the private
sector, very often a corporation or a number of organizations.
Generally, the underwriter does not “own” the program and
often it is owned by an individual public television station. The
station then may assign distribution rights to a distributor which
in tum will generate royalty income on behalf of the station. The
station then uses this income to produce more programs and for
other purposes which partiaily reduces its reliance upon
individua! donations or public funds. However, in some rare
instances, public television may acquire such rights which
enabie it to grant schoots, libraries and cotlieges the right to tape
ofi-air without the payment of a license tee or to acquire a
prerecorded videocassette directly from PBS. Conceptuaily,
there shouid be no problem with protection under the copyright
law in this instance.

Q: it a school or coliege installs a sateliite dish to receive
satellite transmissions, what kind of a license is required from
copyright owners of the programs?

A.  The answer to this question applies to any school system
or library which utilizes a satellite dish to receive programming.
The princlpie point is that a public performance license is
re«gjired it the program Is used in such a way as to constitute a
pubiic performance. This will be true even in those instances
when no copy of the transmission |s made. Although the
Communication Act of 1984 made it possible for individuals to
receive a satelllte broadcast for private use, it did not exempt
public performances. 1t should be noted that the 1984 act did not
exempt private performances if the owner of the signal
scrambles It and thus in such Instances a license will be
required.

The legai point being made here can also be extended to
sltuations involving other locations where the use of a
transmission involves a public performance.

Q:  Under the off-alr taping guidefines, can anything which you
are capable of receiving on your television set be recorded?

A:  No. The guidelines specificaily limit themseives to
“broadcast” programming which is defined as television
programs fransmitted by television stations for reception by the
genera! public without charge. The only cablecasts which are
allowed to be taped under the guidelines are simuitaneous
retransmissions. The premium channeis and pay-per-view
programming fall outside of the scope of the guidelines, and thus
any taping you do with regard to such would be iliegal unless
specific permission is obtalned in advance.

Q: Is there any limitation imposed by the guidelines in erms
of where an off-air copy may be used?

A:  Yes. Off-air recordings which are made under the
authority of the guidelines are to be used only in classtooms and
similar places devoted to instruction in the course of relevant
teaching activities. This ruies out extra-curricular activities or
entertainment purposes. The guidelines also state that the use is
to be restricted to a single building, cluster or campus. Beyond
this, it is anticipated that teachers in other locations would initiate
their own requests for an off-air copy.

DEVELOPING COPYRIGHT GUIDELINES

A recent trerd in the educational community is the development
of copyright guidelines by school districts and by Individual
institutions. This is occurring more frequentl?( because most
educationat authorities want to avoid potential litigation. Most
educators and librarians want to obey copyright laws as much
as any other body of laws with which thery must deal on a daily
basis. Perhaps one of the things which distinguishes the
copyright law from other laws is that the law itself is not easily
understandable. Also, the opportunity for abuse exists on the
part of everyone involved in the educational process, from the
classroom teacher all the way up to the superintendent and
governing board. An infringerrient will cause a copyright owner
to bring suit against even those indirectly involved, includin
supervisors, administrators, and governing boards. On top o
this, copyright infringement actions are expensive to defend and
legal costs can easily run three to four times the amount of
damages assessed by the courl, as was the case in the Erie
BOCES action. To avoid this, more and more school districts
are attempting to write copyright policies for their own particuiar
needs. Some of the policies may be more strict than the law
requires, but in the final analysis, a policy becomes something
whigt:; particular system o institution desires tor one reason of
another.

This section will direct itself only to the essential features that
become part of any conyright policy. Itis not our intent to write a
policy for you but rather to begin the thought process which may
enable you to proceed.
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Before beginning to develop the actuat wording, you should
obtain the approval of your governing authorities so that the
icy you devetop will have their iotal su and endorsement.
hey may weli want to approve the tinal language, but you wilt
want to meet with them from the beginning so that you are
assured of their support throughout the development of your
guidelines.

The next advisable step is to hold copyright meetings with your
staft in order to determire their needs and also to determine how
much they may or may not know about the subject. Bringing in
outslde experts is probably a good idea, especially for the
purpose of exploring the law. You also may want to retain the
services of an expert in the field to write the actual policy.

You will also have to decide whether your policy will be limited
to a cerlain area, such as media, or if it will encompass all
copyrighted works, including text and other print materials,
software and the like. !f you do include print materials, be sure
to involve your llbrarians in the development process because
the copyright iaw treats print materials differently than
audiovisual works i some important respects.

A copyright policy should contain the following:

. sole rights of cop'ight owners:

. basic information related to the information contained in a
copyright notice;

. A discussion of fair use, including some examples;

. a complete discussion of the uff-air taping guidelines and
a reprint of the entire guidelines;

. a complete discussion of the intent and fimitations of the
face-to-face teaching exemption. You may also wantto
discuss this exemption with your staff and recommend
that any use of uncleared videotapes must first receive
the permission of a specified individual,

You will want to have a discussion of whether or not a school
will indemnify an employee who violates any of the announced
policy in the event litigation occurs. Caution should be exercised
in this regard because teacher contracts may disallow this
procedure. Therefore, you ought to consult your school attorney
for advice. A statement of professional standards and conduct is
necessary, especially since copyright laws are easy to violate
and not easy to monitor.

If you intend to inciude print materials, you will need a
discussion of Section 108 which grants to certain libraries under
certain conditions the right to make archival copies of print
material. Section 108 also describes inter-library loans, neither
of which pertain to audiovisual materials.

Although the task of developing a meaningful copyright policy is
a formidable one, you and your staff will reap many rewards. It
should take most of the guess work out of your dealings in this
area. Once you have compteted writing the guidelines and have
conducted in-service training on them with your staff, you should
find that monitoring the use of film and video in your schools is a
much easier task.

€ AMPLE PERMISSION LETTER
FOR OFF-AIR VIDEQTAPING

The following sample permissions letter will serve as a guide to
educators and librarians for securing permissions trom
copyright owners and their agents to make off-air recordings of
television programs and to retain and publicly perform those
recordings beyond the period of time aliowed by the off-air taping
guidelines. In order for a legally binding contract to exist, both
the user and the copyright holder or its agent must agree to the
terms and conditions. I{is not sufficient that the party requesting
the permission be the sole party even if it is stated in the lefter
that the other party will be bound If no response is received
within a specified period of time, or that the request can be
granted automatically without a response In either case, at best,
there exist a unilateral agreement. which is no agreement at all

All permissions should be requested in writing The request
should insist upon a written response

REQUEST FOR PERMISSION TO OFF-AIR DUPLICATE

XYZ Film Co.
Main Street
Centerville, USA

We hereby request permission from your organization to make
a recording of the television program entitled_____ to be
broadcast in our areaon _____,19__. We will require alicense

to allow us to retaln the off-air copy for ___years from the date
of recording. The license we require will permit our school (or
fibrary) to use the program for any public performance within
our institution.

Please indicate your consent to this request by filling in the
spaces provided below and retuming this letter to us.

Sincerely yours,

Centerville School District

Producer-Distributor Reply:
Permission is hereby granted to you in accordance with the

above request under the foliowing terms and conditions. In
addition the license fee shall be as follows:

Signed:

Copyright Holder or Agent Date

THE COPYRIGHT LAW:
A MORE DETAILED ANALYSIS

The purpose of this section is to provide you with certain basic
information related to the provisions of the copyright law
appli~able to the educational use of copyrighted works, including
certan privileges given to educational and library users.

This section will provide you with a more detailed analysis of
relevant provisions of the copyright law than was possible to do
in the accompanying video presentation and for the most part
will stand on its own as well. it is not intended to be a legal
treatise, and it is presumed that most of the readers are non-
lawyers. Therefore, legal citations and other references will be
kept to @ minimum.

All references to the copyright law unless otherwise noted are to
the law presently in effect. This law was enacted by Congress
in 1976 and signed by President Gerald Ford on

October 18, 1976. It became effective January 1, 1978 and is
cited as Public Law 94-553. It superseded the prior law which
was in effect from 1909 until the effective date of the present
statute.

BACKGROUND

Powers assumed by Congress in passing the copyright law
stem from Atticle |, Section 8, of the United States Constitution
which states in part: “The Congress shall have Power...to
promote the progress of Science and usefut Arts, by securing for
limited times to Authors and Inventors the exciusive right to their
respective writings and discoveries.” The present faw makes it
clear that all uiner rights falling within the scope of copyright are
to be governed exclusively by federal statute. Although any
claim of copyright infringement or any other rights that existed
under a variety of individual state copyright statutes in effect
before January 1, 1978 were not eliminated, any cause of action
arising after January 1, 1978 must be governed exclusively by
the federal statute.

In the late 1950's, Congress was advised by the Library of
Cungress that a thorough study of ihe then copyright laws should
be undertaken to determine the need for revision. At thattime
money was appropriated for such a study which culminated in
the general revision enacted in 1976. Itis important to note that
the educational use of copyrighted works in places such as
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classrooms and libraries received a good deal of attention and
was a significant reason for the delay in final passage.

The purpose of copyright protection is to afford authors, film and
video producers and other creators of intellectual properties the
right to determine when and how their respective warks are to
be used. Most lose sight of the fact that when a per. ..« acquires
possession of a film or video program (or similar creative
work) that person only has custody of the property of the author,
or in other words, the underlying work. For example, when you
purchase a video program, you actually own nothing more than
the case and the tape itself, but not the creative work embodied
in that tape. The copyright faw makes certain requirements on
both the copyright holder and the user of the work.

A final thought - the copyright iaw represents a decent
compromise between the interest of copyright owners on the one
hand and users of copyrighted works on the other. As is the
case with most laws in the United States, every interest group
could not end up being fully satisfied with the final result, but
every group left its tark on the language of the statute. Itis now
the task of each and every one of us to understand the law and, to
the best of our collective ability, apply if honestly and correctly.
The goal of this manual and the copyright video is to assist you
in doing this.

RIGHTS OF COPYRIGHT OWNERS

The copyright law grants to the owner of a copyright certain
rights and privileges. This is at the heart of the basic theory
behind the copyright - that it provide an incentive system to
prospective authors or producers which results in the grant of
certain exclusive rights during the term of copyright. After this
time, the creative work becomes dedicated to the public and
enters into public domain. Without the assurance that their
works would be their exclusive property, few, if any, individuals
or corporations would devote their energies to writing,
filmmaking, or to any of the creative acts we rely upon for
knowledge and entertainment. The following rights are granted
to the copyrighted owner:

. to reproduce the copyrighted work in copies

. to prepare derivative works based upon
the copyrighted work

. to distribute copies of the copyrighted work to the pubtic
by sale or other transfer of ownership, or by rental, lease
or lending

. in the cace of motion pictures (and other
types of works) to perform the
copyrighted work publicly

It is essential to explain further what these rights mean as a full
understanding of them Is critical. The first right, the right to
make copies, probably needs no elaboration. The copyright
owner usually grants this right to a distributor or publisher who
deals with the owner on a confractual basis. The second right, to
prepare derivative works, means the right to adapt.
translate,abridge, or revise the original work. An anthology is
often regarded as constituting a derivative work. The third right,
to distribute copies to the public, is reasonably clear on its face

although one point s appropriate here. In those cases where a
copyright owner or its agent sells a work outright. the sole right
to distribute is lost. That is not to say that the distributor can
enter into commercial distribution and compete with the

copyright with the copyright owner, but it does mean that the
distributor can rent or loan the work without permission of the

copyright owner and without any obligation to pay royalties. This
is known as the “first sale doctrine”. Because of the impact of the
“first sale doctrine” many educational and informational film and
video distributors are now licensing their works for “the life of
the tape or film" or for other periods of time. You need to
thoroughiy familiarize yourself with the terms and conditions
imposed by a distributor in this area.

DEFINITION OF PUBLIC PERFORMANCE

The fourth right of the copyright owner. the right to publicly
perform its copyrighted work, is today one of the most cnitical to
be aware of and to understand. To “perform” a work is to exhibit

it by means of whatever technology it is designed for. The
showing of a film by means of a projector or videocassette
player constitutes a performance. Now the question arises as
to what constitutes a public performance. The definition of public
performance found in the copyright laws does not mirror the
ordinary dictionary definition. The copyright law defines a public
performance as follows: “to perform it (a work) at a place open
to the public or at any place where a substantial number of
persons outside of a normal circle of a family and its social
acquaintances is gathered.”

In the Erie BOCES case it was judicially determined that a
classroom is one location which constitutes a ptace where a use
of a video program would constitute a public performance.
Therefore, under normal circumstances, a public performance
license would be necessary for the lawful use of a video in a
classroom. Normally, when you purchase a film or video from a
traditional educational distributor, the sale price includes public
performance rights. Another part of the definition of public
performance states: “To perform a work publicly is to transmit
or otherwise communicate a performance of the work to the
public.” Itis this section of the law which gives the copyright
owner the right to license the broadcast of cablecast ¢f its work.

It should be emphasized that not only is the classroom a place
where a use will constitute a public perfermance, but also such
will be the case in a school library, a public library and most
other locations within a school or college.

Because of the dramatic developments in technology, the public
performance right is extremely important to copyright owners,
and one which, if violated, could resultin litigation. You should
exercise caution in this area, and when in doubt, you are well
advised to seek professional advice.

FAIR USE

Fair use, found in Section 107 of the copyright law is perhaps
well known, at least by name, {0 many. [tis also one of the most
maligned areas of the law because of its important, yet vague,
language.

Wae shall now review the statutory language and then apply
further explanations to make it more easily understood. Section
107 reads as follows:

Notwithstanding the provisions of Section 106 (sole rights
of copyright owners) the tair use of a copyrighted work, for
purposes such as criticism, comment, news reporting,
teaching, scholarship. or research is not an infringement of
copyright. In determining whether the use made of a work
in any particular case is a fair use, the factors to be
considered shall include:

. the purpose and character of the use, including whether
such use is of a commercial nature or is for nonprofit
educational purposes;

. the nature of the copyrighted work,

e amount and substantiality of the portion used in
relation to the copyrighted work as a whole: and,

. the effect of the use upon the potential market for or
value of the copyrighted work.

When you consider how important this area of the law is to the
educational community in particular, it is surprising how briet
the language is. Indeed. many would prefer a much more
detailed account of what is and what is not fair use. Itis the
feeling of many authorities in the field that all interests are better
served by this vagueness so as to allow an everdeveloping
concept which will fit the needs of soclety at any particular point
in time. If fair use were to be precisely defined now. courts
would be forced to apply the intent of Congress without much
opportunity for interpretation. Obviously such is not the case
now, and interpretation can be made without statutory
amendment

Let's review the requirements. Remember, all four
requirements must be satisfied in order for a use to be
considered a fair use. The first requirement is intended to
differentiate commercial uses and noncommercial, educational
uses. In the first point, fair use will be applied more often in the

6
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case of noncommercial, educational uses and this area should
not give you any difficulty.

The second requirement is that you consider the nature of the
copyrighted work. To do this, let's compare the differences
between a text book and a film or video program. In the case of
the book, it is designed to be used by each student individually.
On the other hand, the videotape you use is designed tor public
performances, and the entire intended audlence will view it
simultaneously so that only a single copy or a very few number
of copies will fill your needs. It becomes rather apparent that the
comparatively imited market for the videotape mandates that
the fair use doctrine be more restrictively applied in the case of
the videotape than in the case of the text book. Althoughitis true
that the videotape or film may be more expensive than the text
book, only part of the price differential is due to the limited
market.

The third requirement of fair use is the so-called quantitative
test. In other words, how much of the whole program are you
using? Generally speaking. the less of a work you use the
greater would be the likelihood of it being a fair use. But we
must examine the language from the law again, and as you will
note, the criteria is not only how much is used but also the
substantiality of the portion used in relation to the work as a
whole. As mentioned in the copyright video, if you use the very
essence of the work in spite of it iength, there is a good chance it
will not be fair use. The emergence of a butterfly from its
cocoon filmed by means of expensive and rare time-lapse
photography may only run a few minutes, but may be the very
essence of the entire work. In this example, fair use would not
apply, even in a noncommercial educational setting.

The fourth and last of the fair use requirements is “the effect of
the use upon the potential market for or value of the copyrighted
work."” What this means is that for a use to be a fair use it must
not damage either the present or future market for the work. The
Senate Report accompanying the copyright law (Report No. 94-
473) says, in its comments on fair use, "With certain special
exceptions. a use that supplants any part of the normal market
for a copyrighted work would ordinarily be considered an
intringement.” Some educators have advanced the argument
that if a school district does not have the funds o purchase a film
or video. copying it does not constitute an infringement because
the copyright owner did not lose a sale. This argument is
certainly invalid irom a legal point of new, and indicates a
misunderstanding of the law.

Any discussion of fait use must include the GUIDELINES FOR
OFF-AIR RECORDING OR BROADCAST PROGRAMMING
FOR EDUCATIONAL PURPOSES. These guidelines were
developed by a committee of individuals who represented
almost every conceivable interest group involved in the
production and dissemination of audiovisual materials. The
genesis of this commitiee went back to the last days prior to the
passage of the copyright iaw. As off-air videotaping by teachers
and media directors became increasingly popular in the mid-
70's, educators and producers atlempted to develop some
grour:d rules which would be adopted by the Congress for
classroom duplication of literary works. However, the issue
was raised too late for Congressional action. Congressman
Robert Kastenmeier ot Wisconsin, the principal architect of the
copyright law. who still chairs the House sub-committee having
jurisdiction over copyright, wrote the following in the House
Report (94-1476). “The problem of off-air taping for non-profit
classroom use of copyrighted audiovisual works incorporated in
radio and television broadcasts has proved difficult to resolve
The committee believes that the fair doctrine has some limited
application in this area, but it appears that the development of
detailed guidelines wiil require a more thorough exploration than
has so far been possible of the needs and problems of & number
of different interests affected, and of the various legal problems
presented...if it would be helpful to a solution, the Gomimittee 1s
receptive to undertaking further consideration of the problemin a
luture Congress.”

Although a national meeting under the joint sponsorship of the
Copyright Ottice and the Ford Foundation held at Airiie, Virginia
in 1977 did not result in any immediate action, in 1979. at the
urging of the Register ot Copyrights. Barbara Ringer.
Congressman Kastenmeier did appoint a committee whose

chatge was to develop a set of fair use guidelines in order to lend
some substance to and definition in this area.

it took the committee nearly two years to develop these
guidelines. They represent a workable compromise and
although not everyone has endorsed them, nearly everyone
agrees that the guidelines are as fiberal an interpretation of the
copyright law as has been allowed in this area. For your
convenience, the entire wording of these guidelines appears
below. A discussion of the most important features follows
immediately afterwards.

GUIDELINES FOR OFF-AIR RECORDING
OF BROADCAST PROGRAMMING
FOR EDUCATIONAL PURPOSES

1. The guidelines were developed to apply only to oft-air
recording by non profit educational institutions.

2. A broadcast program may be recorded off-air
simultaneously with broadcast transmission (including
simultaneous cable retransmission) and retained by a non-profit
educational institution for a period not to exceed the first forty-
five 145) consecutive calendar days after date of recording.
Upon coriclusion of such retention petiod, all off-air recordings
must be erased or destroyed immediately. “Broadcast
programs” are television programs transmitted by television
stations for reception by the general puiblic without charge.

3. Off-air recordings may be used once by individual teachers in
the course of relevant teaching activities, and repeated once only
when Instructional reinforcement is necessary , in classrooms
and similar places devoted to instruction within a single building,
cluster or campus, as well as in the homes of students receiving
formalized home instruction. during the first ten (10} consecutive
school days in the forty-five (45) calendar day retention period.
“Schoo! Days” are school session days-not counting weekends.
holidays, vacations, examination periods, or other scheduled
inte‘r)r(;lptions-within the forty-five (45) calendar day retention
period.

4. O#-air recordings may be made only at the request of and
used by individual teachers, and may not be regularly recorded
in anticipation of requests. No broadcast program may be
recorded off-air more than once at the request of the same
teacher. regardless of the number of times the program may be
broadcast.

5. A limited number of copies may be reproduced from each
off-air recording to meet the legitimate needs of teachers under
these guidelines. Each such additional copy shall be subject to
all provisions governing the original recording.

6. After the first ten (10) consecutive school days, off-air
recordings may be used up to the end of the forty-five {45)
calendar day retention period only for teacher evaluation
purposes, i.e. to determine whether or not to include the
wroadcast program in the teaching curriculum, and may not be
used in the recording institution for student exhibition or any
other non-evaluation purpose without authorization.

7. Off-air recordings need not be used in their entirety, but the
recorded programs may not be altered trom their original
content. Off-air recordings may not be physically or
electronically combined or merged to constitute teaching
anthologies or compilations.

8. All copies of off-air recordings must include the copyright
notice on the broadcast program as recorded.

9. Educational institutions are expected to establish approprate
control procedures to maintain the integrity of these guidelines.

Most of the requirements are straightforward and clear but a few
comments are in order. The guidelines are meant to apply only
to “broadcast programs® which are television programs
transmitted by television stations for reception by the general
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public without charge. This excludes many cable
transmissions, including the premium feature film services.
The guidelines state that a tape can be rnade only at the request
of an individual teacher and not in anticipation of teacher needs.
Tapes made under the guidelines can be retained up to 45
calendar days following the date of the recording, but may be
used in a classroom only once during the first 10 consecutive
school days following the date of recording. No program may be
recorded mote than once at the request of the same teacher no
matter how many times the program may be broadcast. Most
importantily, at the end of the first 10 cansecutive school days,
the off-air recording can be used only for evaluation purposes in
order to determine if a fong term license will be sought. Teacher
use of these off-air recordings is restricted to classrooms and
similar places devoted to instruction. {f a teacher feels a
legitimate need of a second use within the 10 day period for
instructional reinforcement.the guidelines do permit it.

The guidelines are silent on the point as to where a tape can be
made, but most authorities in the field agree that a tape could be
made outside of the institution, for example in the home,
provided that the request to tape is made by a teacher to some
school authority and further provided that such a tape be used in
strict accordance with the guidelines. 1n other words, a tape
made at home under the guidelines enjoys no greater privilege
than if it were made at the school. It is critical to keep this firmly
in mind because some people tend to confuse the restrictions of
the guidelines with the home taping privileges given by virtue of
the decision by the United States Supreme Court in Universal
City Studios vs Sony Corporation of America (104 S, Ct.
774,1984). In that decision, the Supreme Court declared that the
copyright laws do not prohibit off-air recordings by individuals
for their personal use in their homes. The decision does not
permit the use of these tapes outside of the home, particularly in
circumstances which would involve a public performance of the
tape. As you can readily imagine, the opportunity for abuse is
great if you permit taping to be done at home. Therefore, it is
strongly urged that you develop controls, which should include
the togging in of all such tapes, the placement of labels on the
tapes which indicate the date of recording and the date of
erasure. and the classroom viewing restrictions.

Fair use is often difficult to explain without the use of hypothetical
or real fact situations. Rather than expose yourseif or your
institution to possible infringements. you are advised to seek
clarification and advice from y-our supervisor.

FACE-TO-FACE EXEMPTION

We previously reviewed the sole rights of the owner of a
copyright followed by one of the exemptions, fair use. We will
now direct our attention to another exception, this regarding the
sole right to authorize public pertormances. This area is
generally referred to as the face-to-face teaching exemption. It
is found in Section 110(1) of the copyright law. and although the
provisions of it are important for classroom teachers, it is rather
limited in scope and therefore, a discussion of what it is and
what it is not. is important.

Let us first review the actual language of the statute. It reads as
fotlows. ~Notwithstanding the provisions of Section 106, the
following are not infringements of copyright : (1) performance or
display of a work by instructors or pupils in the course of face-
to-tace teaching activities of a non profit educational institution, in
a classroom or similar place devoted to instruction, unless in the
case of a motion picture or other audiovisual work lhe
performance is given by means of a copy that was not lawlully
made and that the person responsible for the performance knew
or had reason to believe was not lawlully made.”

The best manner in which these requirements can be explained
1S to break up the wording from Section 110(1) into its logical
parts Please bear in mind that this section is only relevanl in
those instances where a classro.:m performance is planned of a
fiim or video which has not been cleared for public performance.

Now then, the first requirement is that the performance be given
by an instructor or pupil. thus ruling out presentation by a quest
lecturer. Secondly, the performance must involve 3 face-to-face

teaching activity. This means that the material being performed
and the teacher and students must be togettier, although most
authorities seem to agree that a use involving a closed clrcuit
television system confined to one building could be utilized . But
there is no doubt that the intent was to exclude performances
otherwise transmitted into the classroom such as district-wide
closed circuit transmission. The next requirement is that the
use must be limited to teaching activities which rules out use for
recreational purposes, entertainment or rewards to the
members of the class. The language from the House Report
uses the phrase “systematic instruction”. The next requirement
Is that the performance take place at a nhon-proflt educational
institution.

A crucial requirement is that the performance takes place in a
classroom or similar place devoted to instruction. It is this
portion of the language which seems to cause most of the
confusion. Although itis true that this requirement does not limit
the locale to what we normally think ot as a classroom, on the
other hand it does have its own set of limitations. A teacher may
conduct his or her class in the boiler room of the school but that
does not make the boiler room a classroom except at that time.
Similarly, a teacher may take his or her class to the library and
conduct a session there, and while so doing the library would
qualify under the [anguage of this section as a place where the
performance of a film or video is lawful. But that event does not
make the library a classroom in terms of fulfilling the
requirements of Section 110(1) of tre copyright law. On the
other hand, if a teacher sends a student to the library in order to
view a video he missed the previous day, the library is not then
functioning as a classroom and there is no tace-to-face teaching
going on.

Remember, the language states that the perfcrmance must take
place in a classroom or similar place devoted to instruction. A
library is not a piace nomally devoted to Instruction although in
the example used earlier, a strong argument can be made in
favor of it becoming a classroom when students and their
teacher gather together for instructional purposes.

The final requirement of Section 110(1) is that the pertormance
must be given by means of a lawfully made copy, or that the
person responsible for the performance had no reason to believe
it was not lawfully made. Who the person is that is
“responsible” for the performance will be determined by the
facts in each instance. Again, please bear in mind that the
importance of this public performance exemption only occurs
when you are planning to use a program for classroom teaching
which has not been cleared for public performances. As a
practical matter, this most often occurs when ycu ourchase or
rent a viceotape copy of a program from a home video outlet.
Such tapes normally have a warning notice on them stating that
they are intended for home use only. In such event. if all the
requirements we have just reviewed of Section 110(1) are
complied with, a public pertormance license is not necessary. A
word of caution here is important . Many video dealers are
requesting patrons to agree to certain terms and conditions at the
time of the transaction which actually constitutes a contractual
relationship between the parties. In some instances the dealer is
requesting that the renter or purchaser siyn such an agreement
indicating that the tape will be used for home viewing only. In
such cases, the contractual obligation supersedes any nghts you
might have under the ccpyright faw.

Therefore, you are well advised to check very carefully any
document which a video dealer requests that you- <ign. Ai thir g5
considered, you are much better off using programs which have
been cleared for public performances, because then there is no
question as to where and when you can perform that program.
whether it's a library or classroom, or whether it is for
instructional purposes or otherwise. The only right which you
normally must obtain separately (when acquiring a video
through normal channels) is the right to be able to transmit the
prograrn.

TELEVISION RIGHTS

As a general rule. most distributors can grant you some
television nights, unless prevented by contractual limitations
placed on them by the producers. Sometimes lelevsion rights
cannot be granted to you because the rights have not been
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cleared with tha performers, directors, and the like, and the
clearances woulkd be prohibilively expensive. In other instances,
television rights may not be available because the program was
obtained from a broadcaster who wants to retain ail future
broadcast rights. However, the development of cable lelevision
and closed clrcuit systems as educational tools have made it
possible to obtain some limited transmission rights even though
traditional broadcast rights may ot be avallable. A distributor
will require detalls from you as to what type of a system you are
using, the size of your audience and other pertinent information.
This will enable the distributor to determine if it possesses the
rights you want and the license fee. Since not all distributors
base their fees on the same criteria, the information you ma
have to supply might vary. But one thing remains true in eac
and every case...its iflegal and a copyright infringement if you
transmit a %ogram without pemmission from either the copyright
owner or hisher authorized distributor. Transmitting a program
without permission is terribly risky. There is no better way to
“announce” an illegal act than to put it on television without
having obtained a proper license. When in doubt, always contact
ylglt:; distributor to ascertain the limitations of these or any other
tights.

CONCLUSION

itis hoged by all of those responsible for trie creation of our
copyright video and this viewer gulde that the information which
has been provided to you is helpful and informative. Those of us
who have spent most of our adult lives in the educationai
business in one capacity or another have witnessed dramatic
changes of all kinds. Probably the two most significant changes
are the development and avallability of video recorders and the
passage of the present set of copyright iaws. The present law
was intended to ¥ . * the needs and challenges brought about by
technology in © &i io serve better both creators and users of
intellectual p1operties. The prior law dated back to 1909 with
hardly any significant modifications from that year unti! 1976,

Technology now makes it possible, through the creation of the
VCR, tor each of us to act as a video laboratory. New
transmission systems, satellite delivery and cable television all
have their ptace in improving access. But one thing should
remaln clear- it we forget about the copyright interest of the
creator, this technology ray result in diminishing the number of
individuals or corporations who will devcie their time, money
and energy to create the one ingredient upon which technology is
built...the need to have something to perform. The copyright
laws are not pettect, nor could they be expected to be, They do,
however, represent a decent compromise between the interests
of users and creators. it Is now our task to learn what the law
requires, what rights it gives to each party and to take steps to
see to it that the iaws are applied profassionally and responsibly,
no matter which interest we may represent.
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