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Legal Implications of High-Stakes Assessment:
What States Should Kr.ow

by S.E. Phillips
Michigan State University

Editor’s Note: Legal Implications of High-Stakes Assessment: What States Should Know
has a very specific and important purpose: 0 help state and national education policymakers
avoid legal challenges to their student assessment programs. With this goal in mind, Dr.
Susan Phillips does an excellen: job of explaining the legal and psychometric issues relevant
to this need. But the North Central Regional Educational Laboratory recognizes thar
policymakers have other, equally important obligations—to the students who take these exams
and to their parents; to the teachers whose practice is affected by the tests; to the schools,
scheol boards, and policymakers who need quality information for educational decision-
making.: and to the public, which deserves to know that its investment in education is
pruducing results. It is not enough merely to design assessments that withstand legal
challenges—assessments must meet the needs of these diverse constituencies and ultimately
serve education. These constituents need to know the answers to many important questions,
such as the following: Are the assessments used to help students acquire important skills or
are they used t0 isolate students into low-level remedial tracks from which they never
emerge? Are the assessment results used to help all students achieve, or are they used to
label some students as "good" and others as "inferior"? Are the instructional programs for
all studenss of equivalent quality so that all students have the opportunity to perform well on
the assessment? Are the assessments evaluating the knowledge and skills considered most
important for students to possess? Are the best instructional methods supported by the
assessments? These and other educational issues surrounding assessment policy decisions
will be taken up in future assessment products. Look for A Policymaker’s Guide to the
Equity Issues in Large-Scale Student Assessment and A Follow-Up Study of the Impact of
High School Graduation Tests on Students in 1994.

Executive Summary

States use many high-stakes assessments, including tests to award diplomas; statewide,
student, teacher, and district evaluation; licensure testing; and employment testing. These
tests may be criticized by people who believe that the tests” purpose is to discriminate, even
when the motives of legislators in imposing high-stakes assessment requirements are
appropriate. When tests are attacked in this way, aggrieved persons, such as members of
historically disadvantaged groups, which include minorities, women, and people with
disabilities, may file lawsuits against the state assessment program.

Litigation is time-consuming and costly. If a judge can be persuaded tc . - an injunction,
the state may have to suspend assessment until the lawsuit is resolved. ~ ., itis

advantageous for states to plan assessment programs carefully to maximuze legal
defensibility.

xvii
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A set of general guidelines for developing legally defensible assessment programs have been
generated from legal decisions on assessment and professional standards. These guidelines
cover four major areas of concern in statewide assessment: testing to award diplomas,
potential bias against historically disadvantaged groups, testing accommodations for disabled
persons, and performance assessment issues.

The following sections provide a brief overview of the issues covered in each chapter of the
handbook, followed by a list of recommendations for legal defensibility.

Chapter 1—Introduction

High-stakes assessment refers to any assessment activity that is used for accountability. The
purpose of this handbook is to provide an integrated legal and measurement overview of four
specific areas of legal concern associated with high-stakes assessment programs. The focus
is primarily on student assessment in public education, although some discussion of licensure
and employment testing is also included. A glossary is provided at the end of the handbook
for quick reference to the meanings of technical measurement and legal terms used in the
handbook.

The handbook is designed to be an introduction to relevant legal issues in assessment for a
variety of policymakers. Policymakers include, but are not limited to, legislators, legislative
staff, lobbyists, department of education staff, state board members, testing agencies, school
district boards and administrators, testing/evaluaiion specialists, legal advisers, and other
policymakers involved in assessment enterprises. The text is written for novices who have
little or no familiarity with legal or measurement concepts, but who need a basic
understanding to make policy decisions regarding assessment programs.

This handbook is not intended to be a substitute for legal advice. In applying these
principles to a specific set of circumstances, policymakers cre advised to seek individual
counsel from an appropriate legal source. Such advice may be sought from the state attorney
general’s office, district/corporate legal counsel, or a private attorney.

Chapter 2—Testing to Award Diplormas

In the landmark Debra P. v. Turlington case, African-American students who had failed a
statewide test required for a diploma in Florida challenged the testing requirement as racially
biased, given to affected students without adequate notice, and designed to resegregate
African-American students into remedial classes. The Florida high school graduation test
was a multiple-choice test of basic communication and mathematics skills applied to real life
situations. In 1979, after the test had been administered three times, approximately 2% of
the white seniors had not passed, compared to approximately 20% of the African-American
seniors.

The Debra P. case established two major requirements for diploma sanction testing:
adequate notice and curricular validity. Adequate notice requires that students be told what a

Xviii
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graduation test will cover several years before the test is implemented. Curricular validity
means that the schools are teaching what is being tested; under Debra P., the state must
collect data to demonstrate curricular validity.

Accountability has significant public support, and a variety of special interest groups are
scrutinizing public education closely. When high-stakes statewide assessment programs
include tests for awarding diplomas, handling potential and actual legal chalienges requires
careful planning, knowledge of legal and professional standards, comprehensive
documentation, and a decision-making process that is procedurally fair.

" Recommendations for Developing and Implementing
Legally Defensible Statewide Tests for Awarding Diplomas .
The following recommendations pertain generally to traditional diploma testing programs for
general education students. Issues related to the newer performance assessments, item/test
bias reviews, and testing accommodations for persons with disabilities are discussed in
subsequent chapters. These recommendations are drawn from a variety of sources, including
the information presented in the chapter, professional standards for testing, the experiences
and professional judgment of the author, and common sense.

1) Establish a technical advisory committee to advise the state agency (e.g., department
of education) and state board on all policy matters and decisions related to the high-
stakes assessment program.

(2)  Codify all major policies in administrative rules formally adopted by the state board.
At minimum, the state board should officially adopt curricular frameworks, test
forms, accommodations policies, test security policies, and passing standards.

(3)  If not already provided for in a state tort claims act, consider sponsoring legislation to
provide limited immunity to professionals in the state who assist the state agency in
the development of the assessment program.

(4)  Involve representatives of major constituencies (e.g., teachers, unions, administrators,
persons with disabilities, historically disadvantaged groups, business, and parents) in
advisory groups providing input on assessment policies and content.

(5)  Provide districts and students two te four years’ advance notice of the content and
format of the assessment program. Lists of specific curricular objectives, sampie
questions, and suggestions for appropriate test preparation provided by the state
agency are helpful. Regional meetings to disseminate informaticn and solicit input
also are desirable.

(6)  Provide at least as much notice to special education students and other special
populations about the policies regarding assessment that will apply to them as is
provided to general education students.




)

®)

©)

(10)

an
(12)

(13)

(14)

Develop and follow a written testing accommodations policy sufficiently in advance of
the first assessment date.

Provide multiple opportunities for passing the test and ensure that remediation is
available to those who do not pass.

Document that the content being tested is being taught by the school districts in the
state (curricular validity) sufficiently in advance of the date when diplomas wiil first
be denied based on the tests, so that students have an adequate opportunity to learn
the tested material. Trial administration of test forms one or more years prior to the
implementation of the diploma sanction can help satisfy both the notice and curricular
validity requirements. ‘

Establish passing scores as consensus standards based on a combination of content
judgments and performance data.

Provide a phase-in period for any new curriculum before including it on the test.

Provide written materials and workshops for assisting districts in interpreting and
using test score information.

Design score reports that communicate effectively to those with minimal knowledge of
assessment.

Implement the following test security guidelines:
(A)  Ship test booklets so that they arrive only a few days before testing. Require a
responsible administrator to sign a form acknowledging receipt and assuring

that the materials will remain locked in a storage area with very limited
access.

(B)  Allow only the minimum necessary time for testing and require all sites to test
on the same day(s).

(C) Require all testing materials to be returned immediately after testing.

(D)  Seal and number all test booklets and shrink wrap bundles of test booklets.

(E) Require written assurance from test administrators at each site that test
booklets were opened only by examinees when told to do so during testing and
that no booklets were photocopied.

(F)  Require test administrators to account for all testing materials before

examinees are allowed to leave the room for lunch breaks or at the conclusion
of testing.




(15)

(16)

(17

(18)

(G)  Arrange for multiple proctors in each testing room and allow only one student
at a time to leave during testing.

() Have all test administrators keep records of irregularities at the test site.

D Investigate all reports of breaches of test security and sanction those involved
in confirmed incidents.

)] Randomly audit test sites unannounced to ensure that proper procedures are
being foliowed.

(K) Request the legislature to enact a statute or the state board to adopt an
administrative rule defining inappropriate test preparation activities, providing
sanctions for individual educators who engage in inappropriate test preparation
activities or cheating, and giving the statc agency authority to investigate and
impose sanctions.

(L) Examinc answer documents for tampering, excessive erasures, copying, and
other signs of cheating. Screen group statistics and repeat testers for unusually
large perfoermance gains. Use suspicious findings to trigger appropriate
investigations.

(M) Where identity may be an issue, each examinee may be required to produce
photo identification, sign the answer document at the beginning of each testing
session, or place a thumb print on the answer document. However, these
procedures may significantly increase administration time and expense.

Seek technical assistance early in the assessment program to design data collection for
equatmg that will ensure that the achievement required to attain the passing standard
remains constant from year to year.

Follow professional standards in all technical matters, including, but not limited to,
item development, item selection, validity, reliability, item bias review, equating,
scaling, setting passing standards, test security, accommodations, test administration,
scoring, and score reporting.

Carefully consider the advantages and disadvantages of setting separate passing
standards for each content area tested (e.g., reading, mathematics, and writing) or
setting a single passing standard based on a composite total score. Involve relevant
constituencies in the standard-setting process.

Designate a state agency spokesperson to make all official announcements and
coraments about the assessment program. Caution all state employees not to make
unsubstantiated statements regarding what the test measures or inferences that can be
made from test scores.




(19)  Provide thorough training for members of item-writing, standard-setting, content
review, bias review, and scoring committees.

(20)  Consult with the attorney general’s office or independent counsel regarding statutory
requirements and potential litigation. Detailed documentation of all actions and
policies should be available for review. Such information may also be accessible by
the public through freedom of information requests. Exemptions may need to be
sought for secure test materials.

(21)  Designate trained state agency personnel to provide continuous and comprehensive
supervision and interaction with all contractors for the assessment program.

(22) Choose a neutral name for the test that does not include any constructs for which
there could be debate and strong disagreement about their meaning—for example, The
(state name) Graduation Test.

Chapter 3—Potential Bias Against Historically Disadvantaged Groups

Members of historically disadvantaged groups who score poorly on standardized tests have
alleged that their low scores are due to bias in the test items. Specifically, they argue that
test items are developed to reflect a white, middle-class culture that discriminates against
persons whose culture and life experiences differ from those of the majority population.

Sometimes the potential bias seems obvious, such as when urban students are asked about
farm animals that they have never seen. In other cases, the potential bias may be more
subtle, such as when a vocabulary word or term is not common or has a different meaning
within the historically disadvantaged group’s culture. But even reviewers from historically
disadvantaged groups sometimes are unable to explain precisely why one item appears biased
against a particular group and another item does not. For example, similar percentages of
minority students and majority students may answer the question 28 + 63 = ? correctly,

while a significantly greater percentage of majority than minority students correctly answers
26 + 45 =

Advocates from historically disadvantaged groups also allege that the differential performance
between majority and historically disadvantaged groups is a function of the different and
inferior education of historically disadvantaged students. They believe that majority students
have had a greater opportunity to learn the tested skills outside of formal schooling than
historically disadvantaged students. Whether or not this hypothesis is correct, the question
addressed in this chapter remains the same: Is the test developer precluded from measuring
mastery of such skills. The larger issue of equity in assessment and instruction will be
covered in a 1993-94 NCREL document.

Itern bias is defined as differential performance on a test item by historically disadvantaged
persons when their ability is equal to the ability of the higher performing majority group.
When quantifying potential bias, some reformers have been drawn to simplistic procedures
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that examine differerces in performance without controlling for ability. Such data formed
the basis of the settlement in Golden Rule Life Insurance Co. v. Mathias, in which those
challenging the test sought to require the test developers to choose items answered correctly
by African-Americans and Caucasians in approximately equal percentages. After years of
procedural battling, the case was settled out of court.

A settlement is not a court order. A settlement is an agreement between two parties to a
lawsuit. In dismissing a lawsuit after settlement, the court simply acknowledges that the
parties have settled their ¢ifferences and no issues remain that require judicial intervention.
But the court does not evaluate the content of the settlement and makes no ruling regarding
it. Thus, a settlement is binding only on the parties who agreed to it and provides no legal
precedent for any other lawsuit in any other court.

Despite its lack of legal authority, a settlement with one entity may be used to pressure
another to agree to the same terms, which is what happened with the Golden Rule lawsuit.
The terms agreed to in the settlement were used to pressure legislators and other testing
agencies to adopt similar procedures in other contexts. For example, in Allen v. State Board
of Education, the complainants used a ratcheted-up, more stringent version of the Golden
Rule settlement to pressure the state into an ill-advised consent decree that severely limited
the state’s latitude in using a teacher certification test.

Other testing cases suggest that courts will be unsympathetic to arguments about individual
items and will judge the test as a whole. Courts will be interested in expert testimony about
whether the test was developed using accepted and technically defensible measurement
procedures that conform to appropriate professional standards. The courts will be influenced
by the views of experts from historically disadvantaged groups regarding the degree to which
the test measures appropriate content and will give some deference to the state’s interest in
protecting the public from an undereducated citizenry. States can minimize the likelihood
that a court will impose a discredited remedy by proactively seeking to implement
appropriate methods for detecting and eliminating potential item and test bias.

Recommendations for Developing and Implementing
Legally Defensible Item/Test Bias Review Procedures

(1)  Establish a review panel of content experts representing all relevant historically
disadvantaged groups (e.g., African-Americans, Hispanics, American Indians,
females, and persons with disabilities) to review all items for possible offensive
language, stereotypes, or cultural disadvantage prior to pretesting.

(2)  Where feasible, pretest all items before use. Altématively, scrutinize all test items
for bias after-the-fact and do not score items that are judged to be unacceptable.

(3)  Calculate differential item performance statistics for relevant historically
disadvantaged groups using a single, professionally accepted method (e.g., item
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response theory, Mantel-Haenszel). Be sure that the procedure selected compares
performance for groups of equal ability.

Set the criterion for flagging biased items to identify extreme outliers.

Ask the review panel to re-examine all flagged items. If the panel as a whole and the
members from the historically disadvantaged group for which the item was flagged
believe the item is acceptable, then retain it in the item pool or score it. If not,
eliminate the item from scoring, revise it and re-pretest it, or discard it and write a
new item.

Monitor overall test performance for each relevant historically disadvantaged group.
Identify areas of weakness by group and convey this information to educators or
training programs providing remediation.

Disseminate outlines of the content for which examinees may be tested. Provide clear
explanations and examples of item formats, test administration conditions, *nd score
interpretation.

Involve members of relevant historically disadvantaged groups at ali stages of the
process, including selection of content areas to be tested; development of content
specifications in each selected area; making policy decisions regarding item formats,
testing time, security procedures, and accommodations; forming item review and
scoring panels; setting passing standards; reporting scores; and remediation.

Provide expert consultation to legislators who may be pressured by lobbyists to adopt
inappropriate, Golden Rule-type procedures.

Use the news media and public relations activities to inform the public and relevant
constituencies of all activities and policy decisions related to the assessment program.
Enlist their cooperation by providing clear rationales for each decision, seeking their
input, and answering their questions.

Chapter 4—Testing Accommodations for Persons with Disabilities

Concern for the treatment of disabled persons has become a national issue. The Americans
with Disabilities Act (ADA) went into effect in 1992, requiring private entities to extend the
same rights and accommodations to disabled persons as Section 504 of the Rehabilitation Act
had required of public entities. Although a major provision of this legislation is to mandate
the removal of physical barriers in building construction, it also prohibits discrimination
against people with disabilities in employment and education.

Because the ADA was enacted only recently, case law has not yet been established under the
Act. Section 504 cases suggest that the new legislation covers testing accommodations, but
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the courts have not indicated clearly which accommodations must be made under federal law
and which may be denied.

It has been common practice to grant testing accommodations to persons with physical
disabilities such as sensory deficits and mobility impairments. Because the disability was
obvious to anyone who interacted with the person requesting the accommodation, verification
of the disability was not necessary.  "oreover, the requested accommodations were clearly
appropriate, because they primarily involved the removal of physical barriers and did not
significantly affect the mental skills being tested.

More recently, test administrators have received an increasing number of testing
accommodation requests from persons with mental disabilities. These disabilities include
attention deficit disorder, dyslexia, dysgraphia, dyscalculia, and other learning disabilities.
In part, the increased number of requests may be a function of increased diagnosis and
treatment in elemeniary and secondary schools.

Unfortunately, many of the