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In 1987, the Tip of the Mitt
Watershed Council published the
first edition of Michigan Wetlands:
Yours to Protect. That guidebook
was the compilation of experi-
ences gained during a three year
wetland protection project focus-
ing on the northemn Michigan
counties of Charlevoix, Emmet,
and Cheboygan.

Since then, while continuing its
wetland protection work in
northern Michigan, the Watershed
Council has initiated and coordi-
nated the Great Lakes Wetlands
Policy Consortium and served as
the coordinating body of the
Michigan Wetlands Action Coali-
tion. The Consortium, a bi-
national group of environmental
and conservation organizations,
was instrumental in developing
policy recommendations to
increase wetland protection at all
levels of government in the
United States and Canada. As a
direct result of the Consortium.
the Coalition was initiated and has
served to form a network of
individuals and organizations to
promote wetland protection in
Michigan. This Second Edition of
Michigan Wetlands: Yours to
Protect builds on these efforts and
translates the experiences gained
into a tool that will serve to
empower citizens across Michigan
to get involved in wetland
protection.
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This guidebook is designed to
assist concerned citizens, local
govemnments, conservation
organizations, landowners, and
others in their efforts to initiate
wetlands protection activities.
Chapter One focuses on wetland
functions and values, losses, and
the urgent need to protect wet-
land resources. Chapter Two
discusses wetland identification
and delineation. Chapter Three
considers state, federal. and local
regulatory programs. Chapter Four
presents information and strate-
gies regarding citizen involve-
ment. Chapter Five discusses
nonregulatory approaches to
wetland protection. Chapter Six
focuses on methods and mecha-
nisms for educating various target
audiences. Chapter Seven ad- !
dresses selected issues regarding
wetlands protection. The appen-
dices contain materials that have
been compiled to serve as back-
ground materials for the text.
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The Watershed Council hopes that
vou find the information pre-
sented here useful in your efforts
to protect wetlands in your
backyard and throughout Michi-
gan. If vou find that you need
more information, consult the list
of organizations working to
protect wetlands in Appendix A
and contact one of the organiza-
tions that serve your geographic
area, or contact the Tip of the Mitt
Watershed Council.

Good luck in your efforts to
protect Michigan’s wetland
resource. In addition to the
benefits you will enjoy, the future
generations of Michiganians that
benefit from the functions and
values of Michigan's wetlands will
appreciate vour efforts. » » »
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Chapter One: A Resource Worth Protecting

What is a Wetland?

Wetlands are umgue ceosvstems that serve as the
transitional zone between upland and aquatic habi-
tats. Michigan is fortunate to contain a diversity of
wetland tvpes ranging from broad expunses of coastal
marsh to small isolated bogs, Although each wetland
is unique, wetland areas are typically identified by
three characreristics:

1) The presence of water at or near the land
surface throughout the vear or for some
portion of the vear (wetland hvdrology);

2)  The presence of distinetive sotl tvpes which
develop under saturated conditions thydric
soils): and

3 The presence of plants adapted for living in
these soils (hydrophyiie vegetation).

These three characteristics serve as the scientific and
regulatony hasis for identifving wetlands. For a more
in-depth analysis of wetland identification and
delineation, see Chapter Two.

Wetland Types in Michigan

Michigan's diverse wetland resources can be classi-
fied into four major types: marshes. swamps. bogs,
and fens. Each has its own unique set of chemical
and physical characteristics. plants. and wildlife.

Marsh is a term that represents a broad array of
wetlands that are unified primarily by the fact that
they are ecosystems dominated by grass-like vegeta-
tion. Typical marsh plants include rushes, reeds.
sedges. cattails, and grasses. They are wet areas
which are periodically covered by stunding or slow
moving. neutral to alkaline water and are usually
associated with ponds. streams. inland {akes. or the
Great Lakes. Although some marshes occur on
muineral substrates. marsh soils are usually nutrient
rich and contain large amounts of organic matter.

Marshes are excellent habitats and breeding grounds
for water birds such as ducks, geese. swans, bitterns,
and herons. The common loon. bald cagle. and
osprey also utilize marshes for feeding or nesting
areas. as do numerous species of song birds, Marshes
are also home to fur-bearing animals. such as muskrat

and beaver, and are important spawning grounds for
many fish species.

Interdunal wetl nds are a tvpe of marsh that deserves
special note. Interdunal wetlands occur in swales
between beach ridges. wind blown depressions, and
small embayments along the Great Lakes shoreline,
These wetlands depend on the Great Lakes for their
water source,  As such, their hvdrologic regime
fluctus ;es with Great Lakes water levels. Because of
the highly variable ¢cosystem characteristics,
interdunal wetlands support many endangered or
threatened species such as the dwartf lake iris, Lake
Huron tansy. or Houghton's goldenrod.

Marshes are usually associated with surface water,

Swamps are simply wooded wetlands. Based on
dominant vegetation. ssvamps can generally be divid-
ed into three different tvpes: 1) a conifer swamp
with tamarack. cedar. balsam fir and. or black spruce
trees: 2) i hardwood swamp. with red maple. black
ash. quaking aspen, white birch, American elm and,
or balsam poplar: or 3) a shrub-scrub swamp, with
tag alders. willows and or red osier dogwood. In
many cases, the distinctions between these vegetative
tvpes are not clear cut. as the donunant vegetation
depends on the local climate and hvdrologic regime.

swamps are usually inundated or saturated with
surface or groundwater periodically during the
growing season, Some wpes of swamps, such as a
red maple floodplain torest. are assocrrted with lakes.
rivers or streams: others are not. The soils in swamps
are usually rich in nutrients and organic matter. This
is due primarily to silt and organic matter deposits
from flooding or the accumulation of organic matter
as the swamp ages.

Sandra Planisek
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A swamp dominated by northern white cedar.

Swamps have high nutrient, energy, and biotic
interchanges with upland and aquatic habitats. As a
result, they are very important habitat for a wide
array of wildlife throughout the year. including deer.
hear, raccoons. bobcats, cagles, songbirds and other
small animals.

Bogs are wetlands with peat soils. generally with a
high water table vet no significant inflow or outilow,
and support acid-loving (acidophilic) vegetation,
especially mosses. Although bogs can form in a
number of ways, the most common in Michigan is the
development of a "quaking bog,” whereby a lake
basin is isolated from ground und surface water und a
thick floating mat of peat (partially decomposed plant
materials) forms around the edge of the basin and
gradually overtakes it.

R e a
Bogs are hvdrologically separated from ground and surface
water sources.

Although bog soils are high in organic content. they
are exceedingly deficient in available plant nutrients.
As a result, the biotic productivity is restricted in

some trophic levels and the plants. animals. and
microbes have many special adaptations. An example
of a4 unique adaptation can be found in vegetation
such as the pitcher plant and sundew, which attain
nutrients by catching and “digesting” insects. Other
vegetation adaptea to the highly acidic and nutrient
poor conditions include black spruce trees; shrubs
such as leather-leaf, blueberries. and cranberries:
sedges and cotton grasses: peat mosses; and many
kinds of orchids (including the endangered white-
fringed orchis). Bogs are generally not rich in
wildlife. due to the low productivity and relative
unpalatability of bog vegetation.

Fens are wetland systems that generally receive some
drainage from surrounding mineral soils. In many
respects, fens are transitional between marshes and
bogs. Many fens contain characteristics typically
associated with bogs. including a high water table.
peat soils. and plants adapted to bogs. However.
hecause they do receive mineral inputs from ground
or surface water connections, thev are slightly richer
than bogs and are calcarcous tatkaline) or only
moderately acidic.

Fens receive minimal inputs from ground or surface water.

Because they are transitional ecosystems. fens can be
extremely variable. On nne end of the spectrum is a
calcareous fen which receives water that has passed
through mineral soils and is covered with grasses,
sedges. or reeds (commonly referred to as a sedge. or
wet meadow). On the other end of the spectrum is a
poor fen. which due to the accumulation of peat and
the gradual reduction in groundwater flow, is domi-
nated bv tamarack. bog birch. black spruce and other
plant species typically associated with bogs. How-
ever. because it's connected to either groundwater or
surface water. it would not be considered a true bog.
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Chapter One: A Resource Worth Protecting

Why Protect Wetlands?

Wetlands are complex mtegriated ccosystems that
provide many valuable Tunctions, In Michigan, these
lunctions become mereasingly significant s we
contimue (o lose wetlinds. Many commumties have
hegun o pay Tor what mtact wetlands provide it no
cost. The vitfuable ecologicat functions of wetlianeds
and the aestheucally appealing open spice they
provide help to enhance the qualiy of lite for
Michivan residents and tounsis. The mvnad ol
wetland funcuons and vitlues can be grouped o
three gencal classes: Water Qualitv Maintenance.
Fish and Wildlife Habitat, and Socio-lconomig,

WATER QUALITY MAINTENANCE VALUES

A muajor tunction ob swetlands s the presenvaton of
water qualine In simple tetms, wetlands protect
witter quality by removing poiluting nutnents and
sediments from surbace and groundwater.

Fxeess mputs of nutrients such as phosphorus and
nitrogen can cause mereased algae growth and
mcredse the rate of eutroplication in aguitie eoosys-
tems. Wetlands retam or remove nutrients in four
wavs: Druptitke by plant hile, 2) adsorption into
sediments. 3 deposition of detrtus torganic nyueri-
sy and ) chemiraal preapitation. The most signili-
cant of these is the uptake of nutrients by plants
which oceurs primarildy during the growing season,

when ;l(lllil[iL' SVSLCHN e MOost sensitive o nutrients.

As sediments low mto a wetland from the surround-

ing watershed, they are deposited in wetlands and

Wetlands trap sediment and uptake nutrients from runoff.

thereby reduce the sittation of lakes, rivers, and
streams. A\ combinauon of wetland vegetation and
generaliv tHat topography serves o slow water tlow
and increase depositon. Because most wetland
systems sire oxvgen poor. the detritus that is dejpos-
ited is not oxgdized. In this manner, wedands serve
As it relatively permanent sk for organmie mater. In
light ol the concern for the global environment. this
lunction of wetlands can help o fix carbon that
would otherswise accumulate in the upper atmo-
sphere and contribute to global warming.  Further-
more, there is a strong tendencey for heavy metals and
toxic hvdrocarbons to attach to the particles tound in
surface wiater runotf. Wetlands can trap these human
induced polletants. However. when the natural
ability of wedands to fure fon as filters is overstressed
lrom human mputs, other values that wetlands
provide can be threatened.

Wetlands are found where the groundwater table
mtersects oris cose to the land surface. They are
usually sites of groundwiter discharge. but some
wethands are tound where recharge occurs. Dis-
Charge sites are important tor providing high quality
water tor our Likes and streams The recharge
potental of 4 wetlnd varies according to a variety of
actors, meluding wetland tepe, geographie location,
substrate. and precipitition. In most cases, ground-
witter rechirge areas are vulnerable 1o polluton, ad
the tiltering capaciiv of the wetland serves to protect
these aguiters,

FISH AND WILDLIFE HABITAT VALUES

Wethinds are mmong the most biologically producnve
ecosvstems on earth. They also play a significant role
in maintuning a high level of biologreal diversity.
Some species spend their entire lives in wetlands.
others tuke advantage of the biologieal productivite
and feed or rear their voung there, Simply put.
wetlands provide eritical habitat for wildlife.

Most treshwater fish are considered wetlund depen-
dent because they feed in wetlands or on [ood
produced there, Wetlands serve as nursery grounds
for the many important sport fish species that spawn
in or near wetlands.

Like fish. many bird speaies are dependent on wet-
lands tor migratory resting places, breeding or teed-
ing grounds. or cover from predators. Tt is estimated
that over one third of all bird species in North
Amenca rely on wetlinds for one of these purposes.
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Nearly all of Michigan's wphibians are wetland
dependent, at least Tor breeding, Wetlinds serve s
the preferred habitat for many furbearing animals
such as muskrats, heaver, otter, mink, and raccoon.
In northern Michigan, ceder swamps are critical to
white-tailed deer for many reasons, including winter
hrowse (northern whte cedar is the only food tha
can sustain deer in e absence of other foods), and
intportant thermal cover during harsh winters,

Not surprisingly, wetland habitats are critical for the
survival of threatened or endangered species. Over
one third of all rare and endangered animal species
in the United States are either focated in wetland
aras or depend cn them. This is especially critical
considering that wetlands comprise only about five
percent of the conterminous United States. A few
examples of Michigan's rare or threatened animals
that rely on wetlands include the bald cagle. osprey.
loon. and sandhill crane. Of the 238 totdl threatened
and endangered plunt species in Michigan, 91 of
thert are found in wedand habitats. Thus nearly 40%
of Michigan's end.imgered plants reside in less than
157 percent of Michigan's surface area.

SOCIO-ECONOMIC VALUES

The socio-economic values discussed here are those
that provide cither economically valued savings or
linancial profit. These benefits include shoreline
protection and flood storage, comaercial activities,
and aesthetic or recreational values.

In their natural condition, wetlands function as a
barrier to erosion. The root svstems of wetland
plants stabilize soil at the water’s edge and enhance
s0il accumulation at the shoreline. Wetiand vegeta-
rion along shorelines reduces erosion by dampening
wave action and slowing current speed.

Wetlands act as a hydrologic sponge. serving 1o
temporartly store flood waters, thereby reducing
flood peaiks and protecting downstream property
owners from flood damage. This function becontes
increasingly important in urban areas where develop-
ment has mereased the rate and volume of runoff. In
the late 1970, the New England District of the U.S.
Army Corps of Engineers concluded that natural
wetlund protection was the most cost effective means
ol floodwater control for the Charles River near
Boston. s a result, they have acquired 8,500 acres
of wetlands in the Charles River watershed.

Wetlands support many commercial acuvities. In
addition 1o the revenue generated by hunting, fishing,
and trappmg wetland dependent species, wetlands
naturally provide a variety of commercial products
including blueberries, cranberries, and wild rice.
Wetlund grasses are hayed in many pliaces Jor winter
livestock feed. In other sedsons, livestock graze
directly in watlands. Forested wetlands, particularly
cedar swamps, can provide sustained vields of
valuable timber if harvested with careful management
and planning. Many wetlands also produce commer-
cial peat. which is mainly used for horticulture and
agriculture. In the early 1980, it was reported that
Michigan was one of five states that produced 75% of
the peat in the United States. However, many
commercial activities, such as peat mining, livestock
grazing, or cranberry cultivation can severely degrade
wetlands and a majority of therr values.

RAIN STORM

WETLANDS

FLOW RATE

NN 80 WETLANDS

TIME >

Weotlands reduce flood peaks and flow rates.

In addition to these commercial activities, wetlands
have been constructed and mantained to serve as
wiastewater treaiment systems and to reclainy areas
degraded by strip mining.  In both cases. ¢ ¢ created
wetlands provided a cost-effective way to accompiish
human goals.

The richness of the plant and animal communiues
found in wetlands make them come of Michigan’s
most beautiful natural environments. Wetlands
provide valuable open space for visual and recre-
ational enjoyment. In many cuases throughout the
state, wethinds have been shown to ¢hance the
value of neighboring properties due to these factors
In addition 1o the hunting and fishing activities
mentioned above, thousands of people enjoy wet-
tands for hiking. canoeing, hirdwatching, nature
photography. viewing wildflowers. and quiet reflec-
tion. Wetlands are indeed valued resources of
Michigan residents and visitors,

rory
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Wetland Losses

Although the funcnons that wetlands provide ke
them our most vatuable lindforms, Michigan and the
United states have lost alarming amounts of wetlands.
Since European setttement. the conterminous nited
states has lost over 33% of its original wetland
resource. In the Great Lakes Basin, only about S
of the original wetlands remain intact. In the latest
1S, Fish and Wildlife report ¢ 19901, Michigan is
reported 1o have lost 309 of its original wetlands.
Although this estimate is more hopetul than the 7o
loss figure that was released in the early 1980, it «till
represents 4 loss of over 5.000.000 dacres. In [YSE
was estimated that 0,300 acres were lost yearlv in
Michigan. Though wetand regulations have reduced
this. the current tigure is not known.

There have been no studies that document o
overdll ecosvatem mmpacts of these sigmificant wettand
losses. However. one only needs to look at the
increases in ood damage, the degraded water
resources, the number of species that have gone
exunct. the greatly reduced populations of waterfow],
and a mv o ed of other indicators of poor ecosvstem
health to get an idea of the impacs. Another way 1o
visualize the impacts of wetland conversion m Michi-
gan is o consider that we now have one halt of the
functions and values that wetlands provide. One hatt
ol the erosion control, one half of the spawning
grounds. one half of the watertow! habitat. and <o on.

Each vear. the Michigan Department of Natural
Resources and the US. Army Corps of Engineers
receive d greater number of permit applications to

Larry Tracy Jr.

The beauty of the cardinal flower
enhances our quality of life.

authorize activities that turther degrade Michigan's
wetland resource. Although this may be because
more people know about the wetland regulations
and therctfore apply for permits. it still shows an
intensc development pressure on wetlands. On top
of this. an uncounted number of wetlunds are
degraded cach vear n the state without any review
by a regulatorny agency. Given this. it is crucial that
all of Michigan s residents become aware of the
values of our wetland resources. the threats to those
resoarces, and become empowered to ke acton o
protect those resources. » v v

|

ST. JOHN'S MARSH] .
_WILDLIFE AREA |

L GAN JERLR TMENT PY's

- FIPPACES WP

Dave Kenyon

3F NRTURR

\Wetlands provide valuable recreation and open space.
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Chapter Two: Wetland Identification and Delineation

Background

Concern about wetland protection and state and
federal wetdand regulations lave generated the need
to identifv and delineate wetland boundaries. Given
that the applicability of wetlands regulations hinge on
the delineation of wetlands, knowledge about proper
identification of wetlands is important to the wetland
protection advocate. This chapter is designed to
provide a general background regarding the science
and practice of wetland delineation.  Although this
chapter might seem quite technmical. knowing the
hasics about wetland delineation will help citizens to
understand and analyze the work of consultants and
agency staff regarding wetland delineation.

In Michigan, there are numerous agencies principally
involved with wetland identification and delincation.
including the Michigan Department of Natural
Resources (MDNR) in administering the Goemaere-
Anderson Wetland Protection Act: the U.S. Environ-
mental Protection Agency (EPA). the US. Army Corps
of Engineers (Corps), the U.S. Fish and Wildlife
Service (FWS), and the Soil Conservation Service
(SCS) in administering Federal regulations that impact
wetlands: and the many local units of government
that regulate wetlands.  Although using slightiv
different methods. these agencies delineate wetlands
in a fairly consistent manner.

In 1989, scientists from the four tfederal agencies
involved with w  ind regulation formally adopted a
joint muanual for identifying and delineating jurisdic-

tional wetlands. This joint manual was developed in
response to criticism from the regulited community
regarding contradictions between the various indi-
vidual tederal delineauon metaods. The manual
sought to develop a methodo.ogy that would enable
agency sttt to delineate wetlands hased on the
following regulatory definition:

~J[wetlands are] those areas that are
inundated or saturated by surface or
groundwater at a frequency and
duration sutficient to support, and
that under normal circumstances do
support. a prevalence of vegetation
wpically adapted for life in saturated
soil conditions. (Section 404 of the
Clean Water Act. 33 CFR 328.3)

The method developed presents the concept of three
mandatony criteria (hydric soils. hvdrophytic vegeta-
uon. and wetland hvdrologyy to delineate wetland
arezas (with several exceptions).  Although this
manual came under attack by development interests
and the Bush Administration in the summer of 1991,
many feel it is the single most scientifically valid
guideline for delineating vegetated wetlands.

Currently, the Michigan Department of Natural
Resources delineates wetlands according 1o “The
Michigan Department of Natural Resources Wetland
Determination Draft Manual for Field Testing.” The
purpose of this manual is to formalize the process
used to delineate wetlands as detined by state law:

Gary Williams

Accurate wetland delineation requires investigation of vegetation, soils, and hydrology.
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Chapter Two: Wetland identification and Delineation

land characterized by the presence
of water at a frequency and duration
sufficient to support. and that under
natural circumstances does support,
wetland vegetation or aquatic life
and is commonly referred to as a
bog, swamp. or marsh. (P.A. 203
of 1979)

The MDNR method looks primarily at vegetation
communities with additional support for presence of
wetland hydrology, particularly hydric soils. Most
local wetland ordinances utilize either the definition
used by Michigan state law, or something similar that
is consistent with both federal and state definitions.

Although the regulatory definitions and delineation
methods are essentially the same, the actual “line”
between upland and wetland is not always clear. In
areas of joiit jurisdiction. state and federal ugency
staff somerimes disagree slightly on wetland bound-
aries. In addition. agency staff sometimes disagree
with determinations conducted by consultants.
Often, the resolution of disputed wetland boundaries
requires multiple site visits with both parties. How-
ever, it is important to remember that the state and
federal regulatory agencies have the ultimate author-
ity over wetland boundaries.

The Three Basic Parameters:
Vegetation, Soil, and Water

Wetlands possess three essential characteristics. 1)
hivdrophytic vegetation (plants adapted to living in
saturated soil). 2) hvdric soils (distinctive soil types
that develop under saturated conditions). and 3)
wetlund hydrology «the presence of water at or near
the surface for a specific period of time). These three
criteria are inter-related. and with few exceptions, all
three are present in wetland areas. The following is a
condensed version of the wetland parameters as
presente:! in the Federal Manual for Identifying and
Delineating Jurisdictional Wetlands.

HYDROPHYTIC VEGETATION

Hydrophytic vegetation is plant lite that is adapted
to grow in water or on a substrate that is ar least
periodically deficient in oxygen (anacrobic) as a
result of water content. In cooperatidn with the

Corps. EPA. and the SCS, the U.S. Fish and Wildlife
Service has published a tist of plant species that occur
in wetlands for cach state and region. The list sepa-
rates plants into five basic categories, from plants
which almost always occur in wetlands to plants
which almost always occur in uplands. These five
categories are:

Obligate wetland plants (OBL),
estimated probability of wetland
occurrence >99 %

Facultative wetland plants (FACW),
estimated probability of wetland
occurrence 67-99 %.

Facultative plants (FAQC),
estimated probability of wetland
occurrence 34-66 %.

Facultative upland plants (FACU),
estimated probability of wetland
occurrence 33-1 "o,

Obligate upland plants (UPL),
estimated probability of wetland
occurrence < 1 %.

Gary Williams

The showy lady's slipper (Cypripedium reginae)
has a wetland indicator status of FACW.

An area meets the hydrophytic vegetation criteria
when more than half of the dominant species from all
strata (tree, sapling, shrub. vine. and herb), are
composed of OBL, FACW, and FAC species. Domi-
nant species are those which. when ranked in
descending order of abundance and cumulatively
totaled. immediately exceed S0 percent of the total
dominance meuasure, plus any species comprising 20
percent or more of the total dominance measure for
the stratum. There are several acceptable methods of
determining dominance for cach stratum, the most
common being percent coverage.
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HYDRIC SOILS

vdric soils are defined as soils that are saturated.
flooded. or ponded long ¢nough during the growing
season 10 develop anaerobic conditions in the upper
part. In general. hydric soils are flooded. ponded. or
saturated for one week or more during the growing
searon. The growing season can be detined as the
portion of the vear when soil temperatures are above
+1° Fahirenheit (or 5° Centigrade),

The U.S. Department of Agriculture has deveioped a
asic system of soil classification. There have been
10.500 wvpes of soils, called soils series. identiried 1n
the United States. Hvdric soils are those soil series
which are organic soils (those in which Hne half of
the top 32 inches of the soil profile is made up of
partly decomposed plant accumulations ). and certain
mineral soils with poor drainage characteristics or
susceptibility to ponding and flooding tusually siltv or
clavey soils). The National Techmeal Committee for
Hydrne Soils has developed criteria tor hydric soils
and a list of the nation’s hvdric soils, of which there
are approsmately 2.100 in the United States. Some-
times. a list of hydric soils is developed locally for
individual counties. Generally. the county list is most
reliable due to recent updating and local knowledge.

In addition to the soil surveys. there are numerous
field indicators to help determine if a soil would be
considered hydric. The following three are the most
commonly chserved:

Mottled soils are a good indicator of hydric soil conditions.

1) Organic soils: Because hydric soils have
fittle avarlable oxygen. organic materials are
not fully decomposed and tend to accumu-
fate and form easily recognizable peats
and mucks.

2) Sulfidic material: Sulfides are produced
through a process of reduction reactions in
anaerobic environments. Due to the anaero-
bic environment of saturated soil conditions.
soils that contain sulfates are reduced to
hydrogen sulfide and the odor of roten eggs
is emitted.

3) Gleyed, low chroma, and low chroma/
mottied soils: Soil color features known as
mottting and gleving are often the best indi-
cators of hydric soils. as they are strongly
influenced by the frequency and duration of
soil saturation. “Gleved" soils are identified
by bluish. greenish. or gravish colors. “Low
chroma™ soils are idenufied by a dark or dull
qualiy. A "mottled” appearance refers to a
combinuation of brightly colored splotches of
soil in a dull soil matrix. Mottles form due to
ion movernent when soils are alternatelv
saturated and unsaturated during the
SrOowing seiason.

WETLAND HYDROLOGY

Wetland hvdrology refers to the hvdrologic character-
istics of areas that are periodically inundated or are
saturated to the surtace tor at least a week during the
growing season. The presence of soil saturation at or
near the surface, or inundation for a week or more
during the growing scason, typically creates anaero-
bic conditions in the soil.  Anaerobic conditions affect
the types of plants that grow and the types of soils
which form. In this sense. hydrophytic vegetation
and hvdric soils result from wetland hvdrology.
Accordingly. the presence of hvdrophytic vegetation
and hvdric soils indicate wetland hvdrology.

Of the three .echnical criteria for wetland identifica-
tion. wetland hvdrology is often the most difficult to

determine and least exact. Numerous factors influ-
* ence the wetness of an area. including precipitation.

topography. soil permeability and stratigraphy. and
plant cover. Wetland hvdrology criteria include soil
drainage and permeability characteristics. and height
of the water tuble. According to current wetland
definitions. an area can he considered to have
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wetland hydrology under a variety of circunmistances
ranging from surface inundation to the water table
being 18 inches below the surface for a minimum of
seven days during the growing season. The latter
case is limited to low permeability (silty or clayey)
soils which are able to "draw” water from 18 inches
to the soil surface (this is due to the capillary action
that results from the minute spaces between soil
particles), thus creating anaerobic soil conditions in
the upper part.

Evidence of wetland hydrology can come from a
variety of sources. When available. recorded hydro-
logic data or aerial photographs can be useful.
Perhaps the best evidence is the direct visual obser-
vation of inundation or soil saturation. Saturated soils
may be detected by digging a hole at least 18 inches
deep and observing the warer table after it has had a
chance to stabilize in the hole.

This eroded bank reveals a typical hydric soil profile.

In the absence of reliable hvdrologic data or direct
evidence of hydrology. fietd indicators have been
developed for assessing wetland hydrology. In
addition. these indicators are useful during the drier
portions of the growing season when visual evidence
of inundation or saturation is not possible. Some of
the most common field indicators for hvdrology
appear below.

1) Oxidized root channels (rhizopheres):
Some hvdrophytic plants transport oxygen to
their root zone. Although iron in anaerobic
environments is usually in a reduced state,
the oxvgen that is transported through the
root channels allows it to oxidize (rust) along
the root or rhizome and form iron oxide
concretions (orange or red-hbrown in color)
along the length of the root channel.

2) Water marks: Water marks are commonly
found on woody vegetation. They often
occur as stains on bark or other fixed objects
such as bridges or pilings. Plants and other
vertical objects often have thin layers,
coatings, or depositions of minerai or organic
matter after inundation.

The extent of inundation is evident by the
water marks on these bulrushes.

3) Drift lines: Drift lines consist of debris
(remnants of vegetation, sediment, litter. etc.)
that was deposited as a result of water
movement. Most common adjacent to
streams or other sources of water flow,
debris is usually deposited parallel to the
direction of water flow. However, because
shallow water can extend bevond where the
debris is deposited. drift lines do not repre-
sent the maximum level of inundation.

4) WWater-stained leaves: Forested wetlands
that are inundated earlier in the year will
frequently have water-stained leaves on the
forest floor. These leaves are generally
gravish or blackish in appearance. darkened
from being undersater for significant peri-
ods.

5) Surface scoured areas: Surface scouring
occurs along floodplains where overbank
flooding erodes sediments. The absence of
leaf litter from the soil surface is also some-
times an indication of surface scouring.

6) Morphological plant adaptations: Manv
plants growing in wettunds have developed
morphological adaptations in response to
inundation or saturated soil conditions.
Common examples in Michigan include
buttressed tree trunks, multiple tree trunks.
or shallow root svstems.
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EXCEPTIONS

Although these indicators ol hvdrophytic vegetation.
hydric soils, and wetand hydrology are routinely
used by consultants and federal and state agencies, it
is important to note that there are several situations in
which wetlands will not show direct evidence of all
three criteria. These areas include wetlands that have
been disturbed (human intervention may have
removed one or more of the criteria), newly created
wetlands (hydric soils or hydrophytic vegetation may
not have had a chance to fully develop). interdunal
swale wetlands (hydric soils or wetland hvdrology
may be difficult to identify), and wetlands on sloping
glacial till (wetland hydrology may not be evident).
In addition, there are some cases in which wetlands
can become dominated by facultative upland species.
Although this is not a comprehensive list. it does
provide examples of the most common exceptions to
the three parameter rule in Michigan according to
federal delineation methods.

Wetland Identification
for the Advocate

Citizens working to protect wetlands must have
clear understanding of what constitutes a wetland
and be able to determine with some degree of
accuracy if an arew is indeed a wetland, This infor-
mation is invaluable in recognizing and reporting
wetland violations. responding to dredge and fill
public notices. and educating others about wetland
functions and values. The three parameters discussed
above provide a technically sound approach to
identifving wetlands. To become more familiar with
the three basic characteristics of wetlunds. take some
time to visit wetlands in vour area and investigate the
indicators of hvdric soils. hvdrophytic vegetation. and
wetland hvdrology. If vou want to become more
skilled in wetland delineation. several consulting
firms across the country offer wetland delineation
training courses.

In many cases, collecting much of the evidence for
these three parameters requires on-site investigation.
In situations where wetlands are being degraded. or
an individual has applied for a dredge and fill permit.
permission for on-site investigation may not always
be granted by landowners. In these cases. wetland
advocates must be able to determine it an area is a
wetland with off-site information.

A “windshield” review of the site can provide
valuable information regarding wetland character.

The off-site idenufication of wetlands requires access
to detailed information wbout the site. In most cases.
the adequate information about an area needed to
make a preliminary assessment of wetland bound-
aries can be gleaned from viewing the subject
property from public roads. public waters, or from
adjacent lands ("windshield” delineations). In cases
where access to adjacent properties is granted. soils,
vegetation. and hydrology characteristics similar to
the subject property miay be present. In these cases,
the wetland protection advocate can reliably docu-
ment evidence of the three parameters. Soil pits
should be dug to confirm wetland soils. Vegetation
should be identified and the dominant vegetation
should be a.azlyzed in regards to its wetland indicator
status. Evidence of wetland hydrology should also
be noted.

However, in some cases. it will not be possible to
atin even visual access o the property in question.
and informauon about the wetland area must come
from other sources ("desktop” delineations). Sources
that can provide informauon direcuy related to
indicators of the three parameters above are available
throughout the state. Not only are these information
sources invaluable to desktop delineations. but they
are also extremely helptul in providing additional
information for on-site and windshield delineatinns.
Organizations and individuals concerned about
wetland protecuon should have the following re-
sources on hand.

1) Michigan Resource Infornmzation System
(MIRIS) Current Use Inventory Maps:
These maps are compiled by the Michigan
Inventory Program of the Michigan Depart-
ment of Natural Resources. The maps
contain inventories of 60 different land use
classifications of which approximately 12
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relate to wetlands. Specttic classes of
wetlands include wooded. scrub shrub.
aquatic bed. emergent. and mud flats. In
addition, there are other classes which are
not classified as wetland in the MIRIS system,
but more than likely would be considered
jurisdictional wetlands. These include low-
land hardwood and low land coniter forest
classifications. The wetland boundaries
shown on these maps are meant to idenufy
dpproximate boundaries. The inventory s
heing conducted by county, and not all of
the areas of the siate are currently com-
pleted. To see if vour county has a com-
pleted MIRIS inventory. call your county
planning and zoning department or regional
planning office. or contact the MDXNR. Land
and Water Management Division, P.O. Box
30028, Lansing, MI 8909 (3171 3731170

United States Geological Survey (USGS)
Topographic Maps: These maps are
available ir several different scales and
provide landmark features including wowns.
roads. bridges. streamis, buildings. water
bodies. ete. that are not found commonly on
road maps. The topographic lines and
elevations are helpful in determining drain-
age patterns. These maps should not he
used to delineate wetland boundaries, as the
scale is too small to make the boundaries
accurate. and not all wetlands are indicared.
However, those areas that are nmarked s
wetlands are almost undoubtedly wetlands.
USGS maps may he available from the MDNR
and through some local municipal and
commercial sources, or tfrom USGS, Eastern
Distribution Branch, 1200 5. Eads Street.
Arlington. VA 22202,

., - ol - 0

Like all maps, USGS topographic maps are useful, but also
have their limitations.

3)

+)

5)

6)

National Wetlands Inventory (NW1) Maps:
On these maps. wetlands are delineated
hased on {eatures shown on aerial photo-
araphs and are displaved on USGS topo-
graphic maps or orthophotographic quad-
rangles, NWT maps are used to show the
approxinutte extent of a wetland and its
association with other wetland and
nonwetland areas. Due to the scale of the
aerial photography used and the lack of
ground verification. NWT mups cannot be
used as the sole basis for determining
whether an area is a wetlaind. To order NW1
maps. contact the National Wetlands [nven-
tory. U.S. Fish and Wildlife Service. Monroe
Building, Suite 101, 9720 Executive Center
Drive, St. Petersburg, FL 33702
1-800-USA-MAPS.

Soil Conservation Service Soil Surveys:
The U.S. Department ol Agriculture’s Soil
Conservation Service has conducted sunvevs
of the soils in most counties of the state. The
Soil Surveys contain a wealth of useful
information. including soil maps, engineering
suitability ratungs, soil protile descriptions,
sotl properties, and hvdrologic characteristics.
This information is extremely valuable in
determining if a hyvdric would occur on a
site. To get soil surveys in vour area. contact
vour local Soil Consenvation District Office or
the USDA Soil Conservation Service. Room
101 1105 South Harrison Road. East Lansing,
ML 48823 (317 337-6702,

Hydric Soils of the State of Michigan: The
Soil Conservation Service, in cooperation
with the National Technical Committee for
Hvdric Soils. has compiled a list of hvdric
soils in Michigan, This list can be used in
conjunction with count- soil surveys to
locate areas where wetlands might occur.
These soils are also useful in determining
the hvdrologic status of an area, To obtain
this publication, contact vour local Soil
Conservation District Otfice, or the National
Technical Committee for Hydrie Soils, Soil
Conservation service. P.O. Box 2890, Wush-
ington. D.C. 20013,

Wetland Plants of the State of Michigan:
The U.S. Fish and Wildlite Service. as part of
the National Wetlands Inventory Program.
has compiled a wetland plant list for Michi-
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7)

A collection of resources useful for identifying wetlands.

gan. This plant list includes a comprehensive
list of the plants that occur in wetlands,
including their wetlana indicator status, This
plant list is essential for determining in an
area meets wetland vegetation criteria. To
obtain this publication. contact the TS, Fish
and Wildlife Service. 302 Maonly Miles Build-
ing, 14035 S. Harrison Road. East Lansing. MI
48823 (517) 337-6029, or the National
Wetlands Inventory. US. Fish and Wildlife
Service. Monroe Building, Suite 101, 9720
Executive Center Drive. St. Petersburg, FL
33702: 1-800-USA-MAPS.

Plant Identification Guidebooks: The
precise identification of vegetation to the
species level is necessary for wetland plant
identification. For example. identifyving 2 tree
as 4 maple” is not very helpful. as there are
six species of maples in Michigan. with
wetland indicator statuses ranging from
FACW to FACU. There are numerous
exeellent plant guidebooks to choose from,
including Michigan Trees by Barnes and
Wagner. Ferns of Michigan by Billington.
Michigan Wildflowers by smith. and Michi-
gan Flora by Voss, These and other fine
resources are available at local book stores
and other book retailers.

8) Aerial Photography: Although not as
readily available to the public as the sources
listed above. aerial photography or other
remote sensing data can be very useful.
Acrial photography can be particularly useful
in identifving patterns of pliant communities.
Aerial photography can he obtained tfrom a
variety of sources, including your local
Agricultural Stabilization and Conservation
Service Office. local county agencies, and
local pilots.

9) Local Wetlands Maps and Inventories:
Many local organizauons or municipal
governments have developed wetland maps
for their service area.  Although they vary
greatly in terms of scale and quality, they can
serve as excellent resources.

In addition to these published resources, information
about the site from people familiar with the area is
also valuable. Adjacent landowners. or those who
frequent the area for recreation purposes can provide
information regarding flooding. plant or animal
species found in the area. or recent construction
activities.  Although these resources are valuable,
thev can not serve as a reliable substitute for on-site
investigation. » * »
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Chapter Three: Wetland Regulations

A myriad of regulatory agencies administer laws that
impact wetlands in Michigan. This chapter focuses on
the state program, the federai program. and provides a
general discussion about local wetlands protection.

Michigan's Wetland
Regulatory Program

THE GOEMAERE-ANDERSON WETLAND
PROTECTION ACT

At the center of Michigan's wetland management
program is the Goemaere-Anderson Wetlands Protec-
tion Act, P.A. 203 of 1979 (See Appendix B). The
MDNR Land and Water Management Division admin-
isters the permit program. However, local govern-
ments may also adopt wetlands ordinances. In which
case an application for a permit must also be [iled
with the local government.

Act 203 has several components. First, it establishes a
state policy to protect the public against the loss of
wetlands and makes explicit findings as to the
henefits wetlands provide. Second, it establishes a
permit program regulating some activities in wetlands
which are above the ordinary high water mark of
lakes and streams. Third, Act 203 provides enforce-
ment language and sets maximum penalties for
violations. Fourth, it explicitly authorizes regulation
of wetlands by local governments.

Wetlands below the ordinary high water mark of a
lake or stream are considered part of the lake or
stream and are regulated by the same acts that
regulate activities in lakes and streams. However. Act
203 criteria still apply to any permits that nuy be
issued. The Inland Lakes and Streams Act, P.A. 346
of 1972, regulates dredge, fill or construction activities
in inland lakes and streams and associated wetlands
below the ordinary nigh water mark. The Great
Lakes Submerged Lands Act. P.AL 247 of 19335, applics
to the Great Lakes and Lake st. Clair, including
adjacent wetlands.

The basis for regulation is clear: wetlands provide
public benefits and no individual or group of indi-
viduals has the unrestricted right to alter the natural
character of wetlands, as alterations may pollute the
water, increase flood risks. lower lake or well water
levels, destroy fish and wildlife habitat, or cause other

public nuisances or harms.

Coverage

A permit under Act 203 is required to: 1) place fill
material in a welland: 2) dredge or otherwise remove
soil or minerals from a wetland: 3) construct, operate
or maintain any use or development in a wetland: or
+4) drain surface water from a wetland. Furthermore,
these requirements apply only to wetlands and
activities that meer the following criteria: 1) wetlands
as defined in Act 203; 2) wettands not subject to a
permit under Act 346 or Act 247; and 3) activities
which are not specifically exempted in section 6 (2)
of the Wetlands Act.  Each of these requires some
elaboration.

Definition

.

The definition of wetlands in the Act has two compe-
nents, First, the Act defines wetland as "land charac-
terized by the presence of water at a frequency and
duration sufficient to support and that under normal
circumstances does support wetland vegetation or
aquatic life and is commonly referred to as a bog,
swamy or marsh.”

At the center of Michigan’s wet-
land management program is the
Goemaere-Anderson Wetlands
Protection Act, P.A. 203 of 1979.

second. wetlands are separated according to whether
or not they are contiguous to a waterbody. Contigu-
ous wetlands are those found in close proximity to a
lake. stream. pond. Great Lake, ctc, and/or have a
direct hydrological relationship with it. According to
the administrative rules promulgated for the Act (See
Appendix C), wetlands within 500 feet of an inland
lake. stream. or pond and 1000 fect from a Great
Lake are considered contiguous. Non-contiguous
wetlands are isolated trom lukes and streams hvdro-
logically and. generally. geographically,

Activities in contiguous wetlands are regulated
without regard to the size of the wetland because of
their close relationship to lakes and streams. Non-
contiguous wetlands. however, are regulated only it
they are greater than five acres in size, In counties of
less than 100,000 people. non-contiguous wetlands
are not regulated at all until the MDNR wetland

|
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inventory is complete. In addition. as authorized by
section 22303, the MDNR can regulate wetlands of
any size anvwhere in the state if the wetland 15
determined to be essential to the preservanon of
naturad resources of the state.

Exemptions

Activities 1in wetlands requiring Act 340 or Act 247
permits are not subject to an additonat Act 203
permit. although Act 203 regulatory standards apph
to the other state acts, In situations where two or
more resource management acts apply, MDNR's Land
and Water Management Division reviews one permit
application under the criteria of all the applicable
acts. This permit consolidation prevents unnecessary
duplication of permits and review processes.

A variety of activitics were exempted from the need
for an Act 203 permit in section 6(2). although the
Michigan Environmental Protection Act ¢MEPA)Y PA,
127 of 1970, and other laws stilt apply. Although
specific circumstances mav exclude a particular
situation. in general it can be said that Jhe exempted
activities include:

1Y Some existing farming activities including
minor drainage as defined by the Act

2) Harvesting of forest products:

3} Some minor road improvements it idverse
effects are minimized. width is not added.
NOr rerouling Necessary:

4)  Distribution power line construction and
maintenance if effects are minimized:

3) small gas or oil pipeline construction if
adverse effects are minimized:

6) Iron and copper tailings basins and water
storage areas;

7)Y straightening, widening, or deepening of
private agricultural drains and drains con-
structed or improved (not just designated)
pursuant to the Drain Code of 1950, as
amended. but only if necessary for agricul-
tural production:

8)  Drainage of non-contiguous wetlands tunless
designated us necessary for preservation by
the MDNR) if necessary for crop production,

provided that any [uture non-farmimg uses
will require a pernut: and

9)  Construction of farm roads., forestry roads.,
or temporary roads for moving mining or
forestry equipment if effects are minimized.

General Permits

The MDNR may issue general permuts on a state or
county basis for a category of activities that are
simifar in nature and have only @ minimal adverse
individual or cumulative effcet on the environment.
In the current program, applications under a general
permit still undergo a full review. including a site
inspection or the presentation of site specific informa-
tion, and must meet all regulatory standards. How-
ever, the general permit process allows the Depart-
ment to reach a decision without public notice. This
allows the MDNR to process mmor applications more
efficiently. The Departmem mav also public notice
an apptication that would othenvise qualify under a
general permit category to allow more opportunity
for public review and comment. General permits can
be revoked or modified it adverse effects warrant the
use of individual permits,

Permit Standards

Section 9 of the Goemaere-Anderson Wetland
Protection Act details the specific standards that must
he met betore a permit is issued. Wetland advocates
should become familiar with these permit standards,
particularly when reviewing permit applications.
According to Section 9. no permit cun be issued
unless the MDNR determines that: 1) the issuance of
the permit is in the public interest. 2) the permit is
necessary to reatize the benefits derived from the
activity, and 31 the activity is othenwvise lawful.

In determining if the project is in the public interest,
according to Section 9(2) MDNR ficld staff must
consider the following:

1) The relative extent of the public and private
need for the praposed activity;

2y The avaitability of feasible and prudent
dternative tocations and methods to accom-
plish the expected benefits trony the activity:

3 The extent and permanence of the beneticial
or detrimental eftects which the proposed
activity may have on the uses 1o which the
site is suited. including the benefits the
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wetland provides:

The probible umpact of each proposal in
relation 1o the cumulative effeet created by
other existing and anticipated activities in
the watershed:

The probable impact on recognized historic,
cultural, scenic, ecological, or recreational
values and on the public health or fish

or wildlife;

The size of the wetland being considered:

The amount of the remaining wetland in the
general area;

Proximity to any waterway; and
Economic value. both public und private.

of the proposed land chunge 1o the
seneral area.

Furthermore, in considering a permut application,
according to Section 9(3), the MDNR shall give
serious consideration to findings of necessity for the
proposed activity which have been made by other
state agencies,

Section 9(4) specifically states that “a permit shall not
be issued unless it is shown .at an unacceptable
disruption will not result to the aquatic resource.” In
addition, this section states that "a permit shall not be
issued™ unless the applicant also shows cither that the
proposed activity is “primarily dependent upon being
tocated in the wetland™ or that “a feasible and
prudent alternative does not exist.” This clearly
shows that the burden of proof regarding these
standards is placed upon the applicant.

Act 203 also authorizes the MDNR to require mitiga-
ticn for unavoidable adverse impacts that otherwise
meet the permit criterizt described above, The
mitigation guidelines listed in the Act's administrative
rules sees no net loss of wetlands and mitigation
projects that will replace the functions of the im-
pacted wetland on or near the same site as the
impacted wetland.

These permit standirds serve as the justification for
permit denial or approval. An understanding of these
criteria will help to ensure that wetland advocates
provide relevant input into the permitting process.

Enforcement

Failure to obtain a necessary pernit, or a violation of
a condition in a permit issued under the Act, s
subject to civil and criminal penalties. Actions may
be brought by cither local prosecuors or by
Michigzan's Atorney General. and if found to be in
violation, financial penalties, restoration, and,/or jail
sentences may be imposed by court verdict or order.
The court may impose a c¢ivil {ine of $10,000 per day
of violation of the Act or violation of a court order. as
well as ordering restoraton,

Criminal penalties are slightly different. A person
who violates the Act is punishable by a fine of up to
$2.500. Willful or reckless violations of permit
conditions by a person or corporate officer can result
in a fine of not less than $2.500 nor more than
$25.,000 per day of violation. and or imprisonment [or
not more than one vear. A second such violation
constitutes a felony, punishable by a fine of up to
$50.000 per day of violation, andror up o two vears
of imprisonment. In addition 10 these penalties. the
court may order a person who violates this act to
restore the affected wetland as nearly as possible to
its original state.

The MDNR Land and Water Management Division
and Law Enforcement Division investigate reports of
possible violations and initiate enforcement actions.
Federal agencies, or local governments with wetlands
ordinances, may also choose to pursue enforcement
action independent of any staie action. Few viola-

State and federal laws are designed to regulate activities that
would adversely impact wetlands.
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tions result in effective enforcement actions by the
MDNR for o variens of reasons, Amony them the Lk
of interest on behalt ol some Counry Prosecutors 1o
pursue violatnons. stiffing constramts, and the Ator-
ney Generabs workload, To mercase the etfective-
ness of permitting programs and deter violations,
wetland advocates must support proper enforcement
of the Actas much as possible (See Chapter Four?,

OTHER STATE LAWS AFFECTING WETLANDS °

The role of state government in protecting Michigan's
Natural Resonrces is mandated by the Michigan
Constitutien. Article 1. Section 33 provides that:

The conservation and development of the
natural resources of the state are hereby de-
clared to be of parantount public concern in
the intrest of the heahlh, safety and general
welfare of he people. The legislature shall
provide for the protecuon of the air. water,
and other natural resources of the state from
pollution, imparment and cesteuction,

Consistent with this nandate. there dare nuay stite
regulations that atfect wetlands in Michigan. \ brief
synopsis ol these Liws appeirs below

The Soil Erosion and Sedimentation Control Act
AL 37 of 1972) is designed to protect the waters of
the state from sedimentation ciused by sorl crosion,
Pernuts are requiredd for carth changes which disturh
one or more acres of land or whiclr are witlim 500
feet of a lake or stream, excluding plowing, tilling,
mining and logging laind uses. Before a permit is
issued, the applicant must prepare @ soil eroston and
sedimentation control plan. Although the Actis
administered by the MDNR Land and Water Manage-
ment Division, permits are issued by counties or focal
agencies through programs approved by the MDNR,

The Subdivision Control Act (P A 288 of 1968)
requires the approval of the Michigan Department of
Natural Resources for the preliminary plat of any
subdivision containing lots within or affected by a
Noodplain, and any subxdivision involving land
abutting a take or stream where public rights may be
affected. In many cases, wetlands are involved and
are brought to the attention of the developer and
Appropriate agencies during the review process
Amendments to the Subdivision Control Act have
been drafted and considered. but not introduced.
The aumendments would expand the MDNR's review

to more directly include compliance with Acts 203,
17,107 and other state statutes.

The Michigan Environmental Protection Act
CMEPA) ¢PAU 127 of 19700 places i duty on all
mdividuals and organizations. whether private or
public, to prevent or nunimize environmental degra-
dation which is caused or likely 1o be caused by their
dctivitios, Its requirements are in addition to those
provided by any other L. MEPA prohibits any
conduct which is liker. 1o pollute. impair or destroy
lake, stream. v tland or other natural resource of the
state unless the entity proposing or authorizing the
activity can show: D there are no less harmful
teasible and prudent alternatives: and 2) the "conduct
is consistent with the promotion of the public health,
satety and welfare in light of the state’s paramount
concern for the protection of its natural resources
from pollution, impairment or destruction.” Any
person. organizaton or governmental body can go o
court 1o enforce MEPA agamst any other person.
organization or government body:.

The Michigan Endangered Species Act (P.A. 203 of
1974} requires st permit for activities that could
adversely impact threarened and endangered plant
and animal species or their habitat. Since a large
percentage of Michigan's endangered or threatened
species reside in wetland areas, this Act can be uscful
in protecting critical habitaes.

‘The Flood Plain Regulatory Act (P AL 167 of 1968}
dssesses the location and extent of floodplains,
strednnbeds, strean dise harge and stage chatactensties
for the state’s watercourses to nminimize flood dam-
dage. A permit is required for any dredging, grading,
or construction of o building within the 100-year
floodplain of any river. stream. or lake.

The Inland Lakes and Streams Act (1A, 340 of
1972) regulates lakes and streams and associated
wetlands, excluding the Great Lukes and Lake St
Clair. The Act applies o artificial or natural lakes,
rivers, streams, and crecks das defined by having
detinite hanks, a bed. and visible evidence of
continued flow or continued occurrence of water.
This 15 interpreted by the MDNR to include intermu-
tent or seasonal streams. Permits are required to
dredge. fill, or construct or place structures below the
ordmary high water mark and connect anv waterway
to an inland lake or stream.

The Shorelands Protection and Management Act
(P.A. 245 of 1970} protects parts of the Great Lakes
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shoreline that are specifically designated by the
Natural Resources Commission as high risk erosion.
flood risk. and environmental areas. To be desig-
nated as such, environmental areas must be deemed
necessary for the preservation and maintenance of

_ fish and wildlife along Great Lakes shorelines and

areas influenced by Great Lakes water levels.

The Sand Dunes Protectior: and Management
Acts (P.A. 146 and P.A. 147 of 1989) provide protec-
tion for designated critical dune areas in Michigan,
many of which contain interdunal wetand swales.
The Act prohibits construction activities, vegetation
removal, and other uses involving contour change
that may increase erosion and decrease stabiliry.

Public Act 347 of 1972 was enacted to prevent erosion
events such as this.

COMMON LAW

It is nossibie that an alteration of a watercourse or
wetland may alter streamflow, water quality, or runoff
patterns so that certain common law doctrines may
be relevant. Riparian. surface water. nuisance and
trespass law may all apply. For instance. if a land-
owner drains a wetland or alters surface water flows
s0 as to discharge an increased amount of water onto
the property of another. the latter may sue for
Jamage and an injunction preventing further dis-
charge in excess of natural conditions.

The Federal Wetland
Regulatory Program

The federal government's power to regulate dis-
charges into the waters of the United States arises
from authority conferred on Congress by the “Com-
merce Clause” contained in the U.S. Constitution.
The phrase "waters of the United States” is broadly
defined to include rivers, lakes, streams, ponds, and
wetlands that are, or could be, used in interstate
commerce. Since this criteria can be met if a particu-
lar wetland supports recreation activities, supports a
commercial fishery, or provides habitat for any one of
the more than 800 federally listed migratory birds,
practically all wetlands in the country are considered
“waters of the United States.”

In Michigan, the MDNR and the U.S. Army Corps of
Engineers (Corps) share the responsibility of adminis-
tering and enforcing the federal wetlands regulatory
program. The wetland regulatory authority and
responsibilities of the Corps are based on Section 10
of the Rivers and Harbors Act of 1899 (33 U.S.C. 403)
and Section 404 of the Clean Water Act of 1977 (33
U.S.C. 1344). The Corps has the authority to bring
enforcement actions. including criminal or civil
actions. against violators of these laws. In its day to
dav administration of the federal wetlands program,
the Corps is subject to uversight by the U.S. Environ-
mental Protection Agency, which is ultimately respon-
sible for the administration of the Clean Water Act.

SECTION 10 OF THE RIVERS AND HARBORS
ACT OF 1899

Section 10 of the Rivers and Harbors Act of 1899 (33
U.S.C. +03) regulates virtually all work in, over and
under waters listed as "navigable waters of the United
States.” Some typical examples of projects requiring
Section 10 permits include beach nourishment, boat
ramps. breakwaters, bulkheads. dredging, filling or
discharging material (such as sand. gravel or stone),
groins and jetties, mooring buoys. piers (seasonal or
permanent), placement of riprap for wave protection
or streambank stabilization. boat hoists. pilings, and
construction of marina facilities.

On the Great Lakes and other listed navigable waters
of the U.S., the Corps’ regulatory authority under
section 10 extends to the ordinary high water mark.
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For example. the ordinary high water mark elevation
for Lakes Michigan-Huron is 580.8 feet (International
Great Lakes Datum). During high water periods. it is
the water's edge or ordinary high water mark,
whichever is greater. On inland waterways listed as
“navigable waters of the U.S." such as Lake
Charlevoix, the Corps’ regulatory jurisdiction extends
landward to the ordinary high water mark and any
adjacent wetlands.

SECTION 404 OF THE CLEAN WATER ACT

The Section 404 program—the primary federal
program governing activities in wetlands—regulates
the discharge of dredged or fill material into the
waters of the United States including adjacent wet-
lands. It covers activities such as placement of fill
material for impoundments, causeways. road fills.
dams, dikes, and property protection devices such as
riprap, groins, seawalls, breakwaters. revetments. and
beach nourishment. Adjacent wetlands often extend
landward beyond the ordinary high water mark.
Therefore, in most situations Section 404 regulates a
larger area than Section 10. The 404 program is

i intended to minimize adverse impacts by preventing

: the unnecessary loss of wetlands and other sensitive

aquatic areas,

In the permit review proces-. the Corps analvzes the
impacts of the proposed activity under a simulta-
neous review process demanded by three different
sets of regulations: Regulatory Programs of the Corps
(33 CFR Part 320-330), Corps Regulations for Imple-
menting the National Environmental Policy Act (33
CFR Part 23), and, in 404 discharges. the Section
404(bX(1) Guidelines for the Specification of Disposal
Sites for Dredged or Fill Material (40 CFR Part 230).

Like Michigan's Wetland Protection Act. the federal
wetlands permitting program requires application of a
“public interest test.” In determining the public
interest, the Corps considers all factors of the pro-
posed activity, including conservation. economics.
, aesthetics, general environmental concerns. historic
values, fish and wildlife values, flood damage preven-
tion. land use, navigation, recreation. water supply
and water quality. energy needs, safety, food produc-
. tion and the needs and welfare of the public.

: For activities involving 404 discharges. a permit will
: be denied if the discharge that would be authorized
by such a permit would not comply with the U.S.

Environmental Protection Agency’s 404(b)(1) guide-

lines. The Corps must prepare an environmental
impact assessment and make a finding of whether an
environmental impact statement should be prepared.
The guidelines 1 Juire that practicable alternatives to
degrading a wetland be considered before a permit is
approved. If the project does not require access or
proximity to water, it is presumed that practicable
alternatives are available. This is the “water depen-
dency test.”

The Guidelines also state that no permit should be
issued if it would:

1) Cause violations of state water quality
standards:
2) Violate toxic effluent standards;

3) Jeopardize federally listed endangered or
i threatened species;

‘ 4) Adversely affect municipal water supplies,
plankton. fish. shellfish, wildlife and special
: aquatic sites (e.g. wetlands);
1
' 5) Adversely affect the capacity of a wetland to
‘ assimilate nutrients, purify water, or reduce
wave energy; and
6) Significantly reduce recreational. aesthetic

and economic values.

Mitigation is an important element of both the Section
404(b)(1) guidelines and the public interest review.
The term mitigation is defined as the lessening of
adverse impacts though avoidance. minimization. and
compensation. In situations where a project is water
dependent, or sometimes even after strict applications
of the permitting standards. a permit will be issued
for a project that will have adverse wetland impacts.
In such a situation, the lost wetland functions and
values should be replaced.

Mitigation is sometimes inappropriately used to try to
convince wetland managers to issue a wetland
dredge and fill permit that would otherwise have an
unacceptably disruptive impact on the aquatic
resource. The Corps does not issue permits hased on
mitigation plans. but ruther considers the total impact
of the proposal without the possible compensation.
However, the Corps does approve permits that
include mitigation for losses they are convinced are

! unavoidable.
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EPA’s Section
404(b)(1) Guidelines

No permit to fill wetlands or other waters
of the United States can be approved unless
the project meets the 404(b)(1) guidelines.
These regulations require the applicant to
comply with four main requirements to
ensure the proposed project does not have
a significant or avoidable effect on the
environment. The applicant has the burden
of proof to demonstrate compliance with
the 404(b)(1) guidelines.

1) Alternatives:

Prohibits issuance of a permit for projects
wherefeasible, lessenvironmentally dam-
aging alternatives are available. For
projects which would fill wetlands butdo
not depend upon wetlands in order to
fulfill their basic purpose (are not water
dependent), the regulations presume the
availability of less environmentally dam-
aging alternatives.

2) Adverse Impacts:

Prohibits issuance of a permit for projects
which would cause or contribute to sig-
nificant adverse impacts to the aquatic
environment.

3) Water Quality:

Prohibits issuance of a permit for projects
which wouldviolate any applicable state
water quality standard.

4) Mitigation:

Requires project proponents to eliminate
avoidable impacts and to minimize and
compensate for unavoidable impacts to
the extept appropriate and practicable.

A unique aspect of the Section 404(1>)(1) guidelines is
its "advance identification™ (ADID) authority. Under
Section 230.80 of the guidelines. agencies have the
ability to identify and provide public notice of areas
unsuitable for dredge or fill discharges. Although no
advanced identification projects have taken place in
Michigan, this authority provides a potential tool to
guide development activity away from critical wet-
land areas. Citizens and local governments can
initiate consideration of important wetlands for
potential ADID designation.

THE ROLE OF OTHER AGENCIES

As mentioned above, the U.S. Environmental Protec-
tion Agency has ultimate authority over the Section
404 program. The EPA has primary responsibility for
approval of 404-regulations, provides comments on
water quality issues, ensures compliance with
404(b)(1) Guidelines. and has the power to veto
Corps permit decisions. The U.S. Fish and Wildlife
Service is charged with reviewing permit applications
to assure that impacts on wildlife and endangered
species are minimal according to the Fish and
wildlife Act of 1956 (16 U.S.C. 742a, et seq.), the
Migratory Marine Game-Fish Act (16 U.S.C. 760c-
760g), the Fish and wildlife Coordination Act (16
U.S.C. 661-666¢) and the Endangered Species Act (16
U.S.C. 1531 et seq.). The National Environmental
Policy Act of 1969 (NEPA) (42 U.S.C. 4321-4347)
declares the national policy to encourage a produc-
tive and enjoyable harmony between people and
their environment. Although these federal agencies
are routinely notified regarding permit applications,
in several instances across Michigan. review of Corps
permitting activities by other federal agencies has
been initiated by citizen action.

Section 401 of the Clean Water Act provides Michigan
and other states with a powerful tool to protect
wetlands. The Clean Water Act authorizes states to
adopt surface water quality standards. Any federal
permit or license which may involve a discharge to
waters of the United States requires a Section 401
water quality certification from the state. based on the
surface water quality standards. Each Section 404
individual permit application and all proposed
general permits are subject to Section 401 review by
the state. However. for a state to take advantage of
this oversight power, the state’s water quality stan-
dards must have criteria specific to wetlands. The
MDNR Land and Water Management Division is
currently working with the Surface Water Quality
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Division to develop water quality standards specific
to wetlands in Michigan.

For a discussion of acdditional laws and policies
which may influence wetland activities and for more
detail on the laws mentioned here. see Euastern
Michigan Environmental Action Councdil’s Guide to
Michigan's Watercourse and Wetlard Protection Laws.

STATE ASSUMPTION OF THE FEDERAL PROGRAM

Primary responsibility for a state-assumed permit
program rests with the EPA. The MDNR assumed
administration of the Section 404 wetlands program
in August of 1984. Authority to assume the prozram
was granted due to the similarities between Section
404 and the activities regulated by Act 203 along with
the other state regulations that affect wetlands. and
because MDNR had demonstrated its ability to
admmister the regulations as effectively as federal
agencies. EPA's oversight authority allows it to
review all Section 404 permit applications submitted
to the state. However, the EPA has waived review of
all applications except “major discharges.” “Major
discharges™ are defined. in part. as:

1) Greuater than 10.000 cubic vards of filk:
2)  Discharges that contin tovic materials: and

3} Discharges into areas determined to be
unique, or where the waterway's commercial
value could be significantly reduced.

In the case of *major discharge™ applications. the EPA
coordinates review of the application by the Corps
and FXS through the public notice process. Al-
though the state still has jurisdiction. the MDNR
cannot issue a Section 404 permit over an objection
from the EPA. If the state and the EPA disagree. and
EPA's objections cannot be resolved, then 40+
jurisdiction Jor that particular application reverts to
the Corps. This is the only situation under which the
Corps would actually regain jurisdiction.

In addition to this. the Corps has retained jurisdiction
over the Section 10 activities as described above and
Section 404 acticities in Great Lakes coastal areus.
their connecting watersvays, and major tributaries to
the upstream limit of federal navigabilitv. In the
areas where the Corps has retained jurisdiction. both
a Corps and a MDNR permut is required for activities
in wetlands. For example. in Emmet and Chebovgan

Counties along the Inland Water Route or in the
Detroit River, those wishing to alter wetlands must
have two pérmits. one from the MDNR under Act 203
and one from the Corps under Section 404 and/or 10.
On most inland lakes. only 1 MDNR permit is re-
quired. Contact the Corps for a list of federally
navigable waters in Michigan.

For those applying for permits to alter wetlunds in
joint jurisdictional areas, the MDNR and the Corps
have coordinated efforts to reduce permit duplication.
The Corps and the MDNR have jointly developed a
single application form to be completed by the
applicant. This one form is sent to the Permit
Consolidation Unit of the MDNR Land and Water
Management Division. If the activity requires Corps
review, 2 copy is made and forwarded to the Corps.
From this point on. the applications undergo similar,
hut separate processes. In some cases, an MDNR
permit will be issued. but & Corps permit will be
denied. or vice versa. Again. activities in joint
jurisdictional wuter must have both permits to be
authorized. In areas that are not under joint jurisdic-
tion. the federal agencies review MDNR Public
Notices for major discharges. hut do not issue a
separate - permit.

Both state and federal wetland regulatory programs
provide opportunities for the public to become
involved in the permitting process. Please see the
next chapter for more infornuition regarding citizen
invoivement.

Local Regulations

In Michigan. local government has traditionally been
delegated the primary responsibility for land use
control through zoning. Local wetlands protection in
addition to MDNR regulation is consistent with this
home rule tradition. Act 203 specitically authorizes
municipalities to regulate wetlands (Section 8(4)).
This authority is supplemental to the existing author-
ity of a municipality to enact zoning ordinances in
the public interest under the County. Township. and
City and Village Zoning Enabling Acts. Given the
importance of the functions and values that wetlands
provide. some municipalities in Michigan have adopt-
ed local wetland zoning ordinances (See Appendix F).

Indirectly. county sanitary codes and local ordinances
which regulate the placement of septic svstems may
he used o protect wetlunds.  If a sanitary code
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prohibits septic systems in areas with high water
tables. then those areas are not likely to be used as
building sites requiring dredging and filling. These
high water table areas may also be wetlands. Thus.
in some cases. enforcement of sanitary code provi-
sions may prevent wetland destruction from housing
development. However, engineered “mound” septic
fields are often permitted in wetlands.

Recently. local wetlands regulation has generated
much controversy. Although local municipalities
seek to enact wetlands ordinances in an effort to
provide for the health, safety. and generul welfare of
local residents, opponents see these etforts as “over-
regulation.” Regardless. from the perspective of the
resource, the individual wishing to alter the resource.
and the general public, many benefits result from the
local regulation of wetlands in addition to the state
and federal programs.

Perhaps the greatest advantage of local wetlands
regulations is the ability to achieve quick response o
violations. Local government inspectors can make
frequent visits to construction sites. The nresence of
easily accessible and responsive local enforcement
personnel can ensure compliance and address
violations in a timely manner. Conversely. MDNR
enforcement actions may proceed very slowly
through the court system. even when the local
prosecutors or Atorney General's office are able to
undertake prosecution.

LOCAL WETLAND PROTECTION OPPORTUNITIES

Local wetland protection can take many forms. Some
communities integrate wetland protection provisions
into their zoning ordinanc- 5. while others have
comprehensive stand-alone ordinances with regula-
tory standards, procedures for permits. and enforce-
ment provisions. In many instances the municipality
will also create a wetlands map to accompany the
ordinance (See "Wetland Maps and Inventories™ in
Chapter Seven). The type of wetland protection
program enacted in a municipality is based on many
aspects. including the local political climate. available
funding or funding mechanisms. staff expertise. etc.
Accordingly. every local ordinance will be different.
The various wetland protection options for local units
of government are outlined below.

Benefits of Local
Wetlands Regulations

Benefits to the resource:

» Local wetlands ordinances can
regulate activities that adversely
impact wetlands but which are
exempt from state and federal law.

» Local wetlands ordinances can
protect important wetlands not
covered by state or federal law.

+ Local wetlands ordinances can
require ecological buffers to protect
the ecological integrity of a wetland.

» Local involvement in wetland regula-
tion can provide the opportunity to
integrate wetland protection into
development plans.

Benefits to the applicant:

» Local wetland ordinances can pro-
vide the early identification of lands
subject to wetland permits, thus
reducing costs and time delays.

» Local units have the authority to
provide incentives for wetland pro-
tection that state and federal govern-
ments cannot, including cluster
options, density bonuses, zoning
variances, and tax incentives.

+ Local involvement in wetland regula-
tion helps ensure complete applica-
tions and thus expedite and clarify
state and federal permit processes.
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More Benefits...

>

Local permits can encourage the
avoidance of wetlands early in the
development process, thus allowing
the applicant to avoid the expensive
site engineering that must be done to
develop a wetland site.

Benefits to the general public:

By improving the protection afforded

Local Zoning Options

Condition Local Permits on State and Federal Permits
Perhaps the simplest type of local wetlands regulation
is one that requires the issuance of a state or federal
wetland dredge and fill permit (or a letter from the
agency stating that no permit is necessary) before a
local zoning permit can be issued for activities in
wetlands. This type of local regulation can be
implemented in any municipality at litde or no cost.
Although this type of ordinance can help to reduce
the number of development activities that go
unreviewed by state and federal agencies, it is limited
in that it only covers wetlands and activities that are
regulated by state or federal law.

Supplemental Regulations
These are specific standards and criteria that apply to
land use activities in all zoning districts throughout a

+» Local wetlands ordinances foster community. These standards apply to activities that
better land use decisions, thus ensur- require a site plan review and those that don't.
ing the long term ecological integrity Typically, supplemental regulations provide standards
of a community. for regulating activities that affect wetland resources
. and other sensitive areas such as sand dunes, natural
i f land il be bet rivers. lake and stream shoreline areas, scenic views,
' v Insofar as Wet,an s will be .)etter . . etc. Because the supplemental regulations apply in
protected, their presence will contrib- all or a designated number of zoning districts. specific
: ute to community well being with mapping of a sensitive areas district or wetland zone
! improved water quality, tlood dam- is not necessary.
age protection, wildlife habitat, and
valuable recreation and open space. site Plan Review
In this process. detailed proposed development plans
+ Local ordinances avoid public works are re\viewed to ensure that the development meets
expenditures to replace the functions ~ specific wetlunld prdotecctllop criteria. Since mc;st locu.l
L i governments already administer some sort of site plan
thaft] Wedtlangs plo.\”de naturlally, such ‘i review process in their local zoning ordinance. thi[:
as flood and erosion contror. | approach adds little additional staff time. To effec-
E tively protect wetlands. specific wetland protection
! b

to wetlands, local wetlands regula-
tions save individual homeowners
money by avoiding the costs of
settling foundations, driveways
breaking up prematurely, leaking
basements, and other adverse results
of wetland development.

standards must be developed. Site plan review
standards can include site design provisions to ensure
that no wetlands are dredged or filled, soil erosion
and stormwater controls are in place. ecological
buffers are in place. and prohibit the creation of lots
composed of only wetland. The site plan review
process provides an opportunity for local units of
government to integrate wetland protection into their
existing zoning program and protect wetlands in a
prodactive manner by regulating activities not covered
by the state and federal regulations.

Overlay Zone

This is a separate zone placed over existing zoning
districts that adds new regulations to those of the
underlying zone. This provides the opportunity for
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Chapter Three: Wetiand Regulations

the local government to “zone” for wetland protec-
tion without completely “revamping” the zoning
ordinance. In addition. this also prevents the need to
map wetlands districts separately from other districts.
A municipality could choose to include all wetlands
in the community in this zone, or limit the overlay to
specific wetlands based on some criteria (e.g. critical
wetlands or wetlands not regulated by the state).
The provisions in this zone can be the same or
additional standards as that required for the site

plan review process.

Stand-Alone Ordinance

Perhaps the most time- and staff-intensive wetland
protection option for the local government is the
stand-alone special purpose wetlands protection
ordinance. These ordinances typically contain
standards that are more strict than state or federal
regulations and include sections on regulatory.
standards and procedures for perniits, and enforce-
ment activities. Although the cost of a comprehen-
sive wetlands protection ordinance may seem daunt-
ing, many communities have developed fee structures
whereby the applicant benefitting from the wetland
alteration pays the full cost of permit review. includ-
ing site inspection. wetland delineation. and meetings.

In any of these options. there are issues that must be
addressed. including mapping. wetland definitions.
regulated activities, enforcement and penalties, and
relationship with state and
federal regulations. Unless these

and Tip of the Mitt Watershed Council have ongoing
planning and zoning programs.

Once again, the shape and form of a local ordinance
depends on a variety of factors. Accordingly, there is
no one "best” way to protect wetlands at the local
level. For instance. a well enforced requirement that
conditions local zoning approval on state and federal
permits may be more effective than a comprehensive
stand-alone ordinance that is not enforced at all. For
information regarding local wetlands protection or
model ordinances, contact your local organization
involved in wetlands protection (See Appendix A ),
one of the resource groups listed in the paragraph
above. or one of the municipalities that have enacted
a wetlands ordinance (See Appendix F).

In some communities, the enactment of a wetlands
protection ordinance has been a long and intensive
process: in others. there was little controversy. If
done correctly, the benefits to the wetland resource
and the local community will be well worth

the effort. » » »

issues are adequately addressed
in a community forum. a pro-
posed local wetland regulation
will generate much controversy.
For additional treatment of these
options. see the Michigan
Society of Planning Official's
(MSPO) Community Planning
Handhook, the Rouge River
Watershed Council's Protecting
Wetlands At the Local Level:
Options for Southeast Michigan
Communities, or the American
Planning Association’s Protecting
NonTidal Wetlands. In addition,
organizations such as MSPO. The
Clinton River Watershed Council,
Environmental Protection

-
N

Coalition of Oakland County,

Wetland protection laws help to avoid losses from floods.
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Chapter Four: Citizen Invoivement in Regrlatory Programs

The Value of
Individual Action

Both state and federal regulations provide opportuni-
ties for citizens to participate in the wetland regula-
tory process. In addition to providing comment on
applications to alter wetlands as provided by law,
citizens can effectively promote wetland protection in
many other ways, Given that many wetland viola-
tions go unaddressed by regulatory staff, informed
citizens can provide a key role in reporting wetland
violations and encouraging regulatory response. In
addition. informed citizens can raise the overall level
of appreciation for wetland resources and supp.rt for
wetland protection.

The success of any regulation largely depends upon
public support. This is particularly true in the case of
Michigan’s Wetland Protection Act. the enforcement
of which almost always relies upon the efforts of
locally elected prosecutors. As citizens are informed
and motivated to participate in local wetland protec-
tion efforts, their activities will necessarily influence
local. state, and federal initiatives in a positive
manner. Thus, local action is instrumenta} in provid-
ing a political force to promote wetland protection at
all levels. This chapter will focus on citizen involve-
ment in the permit process and reporting violations.
Citizen action as it relates to education and raising
awareness is the subject of Chapter Six.

Participating in the
Permit Process

OBTAINING PUBLIC NCTICES

The first step of actually participating in the permit
process is to obtain information regarding permit
applications. Applications that are public noticed are
typically sent to the appropriate Lake Association.
adjacent landowners, watershed councils, and local
units of governments (townships. municipalities, and
Soil and Water Conservation Districts).  Although this
sounds like broad distribution. most public notices go
virtually unnoticed by the general public. Fortu-
natelv. there are several statewide programs that
provide the opportunity for local citizens to be aware
of wetlvnds permit applications in their area. These
include both the MDNR and the Corps notification
process. and the MUCC “Wetland Watch” program.

MDNR Notification Process

As mentioned in Chapter Three. the MDNR Land and
Warer Management Division administers the Michigan
Wetlanu Protection Act and other state regulations
impacting weuzands. For a $25.00 annual fee, anyone
may receive a weekly listing (distributed bi-weekly)
of all permit applications the MDNR receives (See
Appendix D). To receive the weekly listing, send a
$25.00 check payable to the State of Michigan and a
written request to:

Land and Water Management Division
Michigan Department of Natural Resources
P.O. Box 30028

Lansing, MI 48909

It is important to note that this listing is simply a list
of all applications that the MDNR receives and only
serves as a first line of notification for the wetland
advocate. The listing can be used to identify pro-
posed projects 1 a particular area. The applications
are listed in order according to their application
number. The first two digits represents the year, the
second two represent the MDNR District Office. First
look for the applications submitted in your MDNR
District, then the project location ¢an be pinpointed
by county. waterbody, and township section. The
project type appears in the “waterbody” column.

Next, the "application number” column indicates
which statute is controlling. If it is Act 203, then the
project involves a wetland. If it is Act 340 or 247, the
project may or may not be in a wetland. A separate
203 permit is not required if a 346 or 247 permit is
also required. Therefore, the MDNR reviews the
project under Act 346 or 247 but must also consider
Act 203 requirements. In these cases, the application
must be reviewed or the appropriate agency con-
tacted to determine if the proposed activity will
impact wetlands.

An application listed for vour urea does not necessar-
ilv mean that it will be public noticed and that public
comment will be solicited. Often. the permit applica-
tion will be processed as a general permit, and
therefore not subject to public notice. or the applicant
will withdraw the application.

The opportunity for public comment is provided for a
dredge and fill application if the MDNR issues a
formal public notice. The MDNR issues a public
notice for most individual applications. The public
has 20 davs to submit written comments on the
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Chapter Four: Citizen Involvement in Regulatory Programs

proposed activity, whereas local governments have
13 days 1o file comments. Since a copy of the tull
application is not always posted with the public
notice (e.g. the alternatives analysis may be missing),
a special request may need to be made to the MDNR
for further information. Also. since the MDNR does
not routinely send public notices to individuals. a
special request must be made to receive notices for a
specific area.

The MDNR may choose to issue a public notice and
call for comments even if an activity is otherwise
covered by a general permit. but they do not nor-
mally do so. The purpose of the general permit is to
avoid delays in permit decisions for minor activities.
Although watershed councils receive copies of
general permit applications. public notice and
comment are eliminated. Current general permits
include minor fills of 300 cubic vards or less. open
pile boardwalks. exploratory pad locations and access
roads for muneral drilling activities. and others.
Contact the MDNR Land and Water Management
Division for a current list of activities regulated by
general permits.

Corps Notification Process

As expluained in the previous chapter. the Corps has
authority 1o issue permits for activities regulated
under Section 10 of the Rivers and Harbors Act and
on selected saters under Section 404 of the Clean
Water Act. When the Corps jurisdiction overlaps the
MDXNR's. a “joint public notice™ is issued by the
Corps. Comments are received by both agencies
when a joint public notice is issu~d. Included with
the joint notice is a description of the proposal and
sketches of the proposed activity. As with the MDNR
notice. individuals have 20 davs to file comments.

To receive Army Corps notices. write to:

District Engineer

Detroit District

.S, Army Corps of Engimeers
P.O. Box 1027

Detroit, ML -48231-1027

The Corps also has the authority to issue general
permits which may not be public noticed.  However.
general permit standards differ between the state and
federal regulatory programs. As a result, 4 permit
application that is not public noticed by one ageney
might be by the other.

MUCC Wetlands Waich Program

A third source of information on wetland permit
applications is the Michigan United Conservation
Clubs™ (MUCC) Wetlands Watch Program. MUCC acts
as a clearinghouse for public notices, hoth MDNR
and Corps. MUCC will send the notices they receive
10 individuals or groups in a specific region free of
charge. This provides one of the simplest means for
wetland advocates to access public notices in their
region. However. the weekly application notices
must still be obtained from the MDNR to review all
submitted applications in addition to those that are
public noticed.

To receive Corps and MDNR public notices from
MUCC, write to:

Michigan United Conservation Clubs
P.O. Box 30235
Lansing, ML 18909

EVALUATING AND COMMENTING ON
PERMIT APPLICATIONS

The Role of the MDNR and Corps

The Corps and MDNR coordinate application process-
ing to some degree. Applications to authorize
activities in wetlands are submitted to the Michigan
Department of Natwral Resources Land and Water
Management Division (LWMD) in Lansing. The
application is first reviewed by the Permit Consolida-
tion Unit (PCU) and listed on the weekly listing of
applications received by the Department, If the
application materials are incomplete, PCU staff
contacts the applicant for more information. If an
applicant does not respond to a request for further
information within 30 davs. the application may be
considered withdrawn.

When the information is considered administratively
complete. PCU staff determines if the permit will be
reviewed under the general permit process and if the
permit is subject to Corps regulation. In areas of joint
jurisdiction. a copy of the permit application is
forwarded to the Corps™ Detroit District Otfice.
Although the process is similar. MDNR and Corps
application reviews are conducted independently.

sometimes. the activities for which a permit is being
sought have already begun. In these cases. the
application is referred to as an “after-the-fact”
application.  Although the wetland more than likelv

Aruitoxt provided by Eic

i

-

36




ER]

AruiToxt rovi

ided by ERIC.
N - =

Chapter Four: Citizen Involvement in Regulatory Programs

has already been adversely impacted. the agency staft
are required to evaluate the project using the same
criteria as if the project had not commenced. [f the
final decision is a permit denial or a modification of

the work done. the applicant may be required o

restore the wetland completely or modify the existing
project to minimize impacts.

In most cases. permit applications reviewed by the
MDNR field offices and under the Corps individual

permit process receive 1 site visit by agency staff.
The field review of the subject parcel enables the

agency saff person to make site-specific determina-

tions about the proposed project.

Agency saff must review the proposed project in

light of the regulatory standards and criteria stipulated

by Luw (See Chapter Three). In addition. agency statf
must also consider public input. the comments of

local units of government. und the tindings of other

state and federal agencies. In the cuse of the MDNR,

il'a public hearing is requested on a wedand dredge

and fill application. then vne must be held. The

Corps staff have discretion regarding holding public
hearings (See the discussion on public hearings later
in this chapter).

Although the Corps has no sttutory time limit, the
MDNR has 90 days to make a de ision after receiving

a complete application. The time is extended if a

hearing is held.

It the local government denies a permit application

under its ordinance. the MDNR must refuse to issue

Dredge and Fill
Permit Review Process

NOTE:

1. The MDNR must make a
permit decision within 90
davs ot receiving a
complete application.

2. The EPA has the authority
under section 404(c) to
“veto” both Corps and
MDNR permit decisions
upon concluding that
unacceptable adverse

lont junisdic ion?

NO

Applic ation recened at
MONR UAWAD 0 Lansing

Complete?

Request additional
inlormalion

DNR General Pernit?

£

impacts would result.

Resew application lor
satgtony comphiange

Complies with
s rteria?

lssue permt

Fonard copy to Corps

Complete?

YES I

¢ orps Gieneral Permite

Issue public notice

tssue public nutice

Public comment l

Dens permat

i

{esur perm wrth
modihcalign

Rewview application tor
statutory complignce

Public ¢omment

NO

Complies with
cntengs

Demy perm

lsstee permet

fssue permit s ith B
mooiicaions
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Chapter Four: Citizen Involvement in Regulatory Programs

an Act 203 permit except where statewrde or regional
benefits are myvolved. A local decdision to i e a

permit, however, is not hinding on the M- Ad
203 standards would be violated. Violasions of local

ordmances have their own remedies.

When the ageney sttt has reviewed public com-
ments. other ageney comments, and applied the
regulatory standards, a decision is nade. There are
hasically three opuons:

Iy Denial of the permit applicanon:
2y Issuance of the permit with moditications: or

) dssuance of the permit as it wias origmally
proposed.

Although the MDNR and Corps wetland protection
programs e seen as i magor impediment to devel-
opment, relatvely few perit appheatons are denied.

Percentages of state and federal wetland
fill permits that are issued,
denied, or withdrawn.

Federal State

T -
.

.
-

PERMIT- 1SSUED -

* PERMIT 1SSUED

D7 "0 65"

 PERMIT DENIED - 3%
(Section 404)

B PERMIT DENIED - 15%
(P.A. 203, 247, and 346)

When the decision is made 1o issue the permit with
modific dtions. a4 “draft” permt is sent to the applicant
tor his or her signature. When the draft permit is
agned and returned to the Department. it is then
ssued and the applicant must comply with its erms
and conditions. For unmaoditied permits. the permn
s issued directhy from the MDNR. The permit may
be valid for a period extenchng until the end of the
following calendar vear. or in sonie cases for a longer

pertod. Up o two 2 month extensions may be
aranted f there s no change m the activity tor which
the permit wis originally issued.

Any person aggrieved by an MDNR deasion on a
permit application may request a formal contested
case hearing from the MDNR to review the decision.
If appeals to the MDXNR are exhausted. then an
aggrieved person may go to court. The Corps has no
administrative appeal process. Relief from an adverse
Corps decision can only be obuined through the
federal court svstem.

The Citizens’ Role

The citizens role in evaluating permit applications 15
very important to the wetlands protection process.
Not only do citizens provide valuable information,
but they also serve as a reminder to agency statf that
the purpose of the wetlund regulations is to protect
the publics interest in maintuning the functions and
values that wetands provide. The process described
helow presents i simple procedure to help citizens
analvze public notices and deternime the best
course of action.

Step One: Understand the Permit Application.
Assuming vou have tken the steps to receive a
public notice, there are important pieces of informa-
tion contained in the public notice of which the
wetland advocate needs to be aware. These pieces
of intormation include:

1 The date the public notice wis 1ssued othe
agencies will receive public comment tor 20
calendar davs from the issue date):

21 The applicanon file number tthis number
should e mcluded in any correspondence:

31 The project location tthis is helpful when
investigating the site):

v Adjacent fandowners tthese individuals are
often very helptul in providing informuation
about the sited,

S The tvpe and estent of the acuvitye Chis s
critical when assessimg project impicts;

0y The wetland boundaries tkeep m nmind that
the houndaries as drawn on the application
materials may be those of the applicant and
subject to agency verification z and
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Chapter Four: Citizen Involvement in

Regulatory Programs

7)1 The purpose of the proposed activity (this
is critical when determining if the proposed
project is dependent on being located in a
wetland and i there are available
alternativess.

Step Two: Gather Information.

Now that vou have the permit application in your
hand. it is time to apply vour knowledge regarding
wetland definitions, functions and values, and the
appropriate wetland regulatory standards. To be
most effectve, any individeal or group commenting
on an application should have first-hand knowledge
of the wetland values and functions ol each site in
order 1o determine the potential project impacts. Fish
and wildlife values. shoreline stabilization values,
hyvdrologic values, endangered or threatened plants
and animals. nutrient and sediment retention capabili-
ties. recreational uses. and any other benefits should
be identified.

Information can be sought from a vanety of sources.
Although not always granted, permission to - -it the
site should be requested from the landowner. If
permission is not granted. then the site should be
investigated from adjacent private or public land. The
informational resources mentoned m Chapter Two
should be reviewed for perunent information regard-
ing the wetlands on site. Other agencies such as the
Michigan Natural Features Inventory, the U, Fish
and Wildlife Service. and college and university
faculty may provide valuable information. Itis very
helptul in the evaluation of a project if people with
knowledge of the stte provide information regarding
the functions that the wetlands provide. For instance.
in regards to habitat values, reliable information
regarding animals. birds. or fish. cte.. that use the
wetland should be collected.

Step Three: Apply the Regulatory Standards.
The effectiveness of vour comments will depend
upon how relevant they are to the regulatory stan-
dards that the agencey staft must apply. The require-
ments for Act 203 and the Section 404y guide-
lines are presented in Chapier Three. In reviewing
hoth the Corps and MDNR public notices, there are
three main questions that the wetland protection
advocate should alwavs consider. These questions
effectively summarize the regulatory standards.

1) Do feasible and prudent tor “practicable”™ in
Corps’ permits} alternatives exist? ff the
project is not dependent upon being placed
in a wetland, then alternatives are presumed

to exist. Although by law the applicant has
the burden of proving that no alternatives
exist, often the alternatives analysis is very
superticial. Common alternatives that
minimize impacts on the wetland resource
include the use of upland building sites,
alternate methods of construction to mini-
mize fill. or bridges over wetlands instead of
culverts and fill. Remember. alternatives can
also include practicable alternate locations
not presently under the applicant’s control
but reasonably available. Local knowledge
regarding alternatives can be very important.
Because local citizens are familiar with the
ared in question, they may know about
alternatives (such as available land or other
aceess sites) that are not apparent to the
regulatory staff.

2) 1s the project in the public interest? The
degradation of wetlands harms the public Dy
effectively depriving the functions and values
that those wetlands provide. When deter-
mining it a project is in the public interest,
consider the following questions: Is there 2
demonstrable need in the community for the
project? Will the benefits of the project to
the community outweigh the negative harm
to the public?

3 Will an unacceptable disruption to the
aquatic resources result? When trying to
assess the disruption to the aquatic resources,
consider the following questions: What
individual and cumulative impacts will the
proposed project have on public and private
uses of the wetland and the wetlands natural
functions? 1s the wetland habitat for endan-
gered, threatened. rare. or special concern
plants and animals? Have the impacts been
minimized to the greatest extent possible?
Will negative impacts be appropriately
mitigated by the applicant?

Step Four: Take Action.

After answering the questions above, the wethind
advocate must determine whether or not to take
action. If the project has no alternatives. is in the
public interest. and will have an acceptable disrup-
tion on the aquatic resources. then there is no need
for further involvement. However, this is seldom the
case. In practically all cases. citizens can provide
comment valuable to the permiting process. The
most effective wavs to provide comment are through
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Chapter Four: Citizen Involvement in Regulatory Programs

letters and public hearings.

Most concerns can be adequately expressed by letter,
Written comments should always indicate the applica-
ton or process number and be addressed to the
contact person in the written notice, as this ensures
that the comments will be considered for the appro-
priate application. Written comments to the MDNR
or Corps should be straightforward and factual.
Opposition to issuance of a permit or suggestions for
modifications should be stated clearly. Comments
should include information on environmental impact
and statutory compliance, including local ordinances.
If a project violates 4 local code, the MDNR will
wypically deny the permit. If you plan to engage in
follow-up activities, request that you be notified
regarding the agency’s final decision,

The Corps will send a copy of every written comment
1o the applicant. The applicant is given the opportu-
mty (o respond and encouraged o contiact those who
have commented. Some applicants directly contact
those who file comments to discuss their concerns,

In many cases, this provides 4 good forum to discuss
alternatives that minimize or avoid wetland impacts.

The wetland advocate must be very thoughtful in
determining when (o call for a public hearing.
Although the Corps is given sorne discretion when a
public hearing is requested. the MDNR is required to
hold one. The regulatory agencies have limited
resources. Public hearings that are called for reasons
extraneous to wetland protection wil do nothing to
protect wetland resonrees. Staff time spent on super-
fluous public hearir .5 takes time away from duties
such as enforcement or investigating potential
violations. Unnecessary hearings can work
against the wetland advocate by providing
the opportunity for the applicant to make

his or her case stronger.

only those i“sues related to the wetland permit
process. One alternative is to have the local govern-
ment hold a public meeting free of the constraints of
a formal Corps or MDMR hearing. This provides the
opportunity for the citizens 10 discuss all issues
related to the project in addition 1o wetlands impacts.

Public hearings should be requested when greater
public involvement would be effective, when written
comments may not be adequate. Public hearings can
be useful for providing additional comment on
applications where large projects ase proposed that
would impact many individuals, involve wetlands
imporwant for maintaining the water quality of a lake
or stream, have valuable fish and wildlife habitat,

s
s
/ r
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Citizens often request a public hearing when
thev are interested in a public review of all
aspects of a proposed development. They

then feet frustrared when told by the Corps
or MDNR hearings officer that they must
limut their questions and comments to
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Chapter Four: Citizen Involvement in Regulatory Programs

serve important hvdrological functions. or are rare or
representatve examples of particular wetland types.
In addition. public hearings often serve to educate
the local community about wetland values and the
wetland regulatory process. while giving the public a
chance to have their voice heard.

A written statement should be prepared in advance of
the hearing. and the major points of the statement
should be presented at the hearing. The written
suatement should be left with the hearing officer for
the official record. Anv oppasition to the project
should be explained and justified. factually anci
succinctly. Additional comments may be submitted
after the hearing if necessary.

Step Five: Follow-up On Agency Decisions.

In most cases, after a letter is sent or a public hearing
is held. the citizen and the agency staff person never
have another interaction. Follow -up on agency
actions is important to the wetland advocate. A
request for notification of the final permit decision
will usually be granted. However. if for some reason
it is not. the permit decision can be requested in
writing under the Freedom of Information Act
(FOIA).

If the final decision is to denv the permit. be aware
that the applicant can always reapply. [f the permit 1s
issued. make sure yvou understand the permit condi-
tions. if any. Noncompliance with the conditions of a
permit constitutes a violation of the wetland protec-
tion statutes. Agency enforcement of the provisions
may depend on citizen notification of the violation.
{n addition. follow-up on agency decisions can
provide useful background when assessing cumula-
tive impacts in a watershed. and provides helpful
direction for future wetland protection effons.

Ensuring Enforcement

Manv wetlands are degraded due to ignorance of
permit standards or before necessary pernuts ire
obtained. Both the MDXNR and the Corps uare respon-
sible for enforcing their respective swetland protection
programs against unauthorized and unpermitted
actvities. Violators of both state and federal acts cin
he made to restore the wetland to its nacural state
and or be subject to fines and jail sentences t8ee
Chapter Three

REPORTING VIOLATIONS

Citizen complaints frequently trigger entorcement
actions. As agency staff resource limitations provide
tfor minimal enforcement. wtizens can serve as the
“eves and ears” to ensure that wetlands are not being
illegally degraded. However. to participate in
enforcement actions effectively. the appropriate types
of information must be reported to the regulatory
agencies. Nobody benefits Irom inaccurate violation
reports. as they waste valuable regulatory staff time
and result in overall fewer enforcement actions. To
make sure that vour role in enforcing wetland
regulations 1s as effective as possible. the following
process is recommended.

Step One: Assess the wetland.
Citizens reporting violations should be able to
provide information regarding the following:

by The exact focation of the wetlund. including
Township and Range numbers:

2y Evidence showing that the area is indeed a
wetland (See Chapter Two): and

3 Circumstances to show that e wetland is
likelv to be jurisdictional under state and
tederal law.

Step Two: Assess the activities in the wetland.
Do the activities indeed constitute violations of state
and federal wetland regulations. The exact activities
that are taking place in the wetland must be assessed
.nd the dates these activites took place must be
included. Keep in mind that there are many ex-
empted actvites in both state and federal wetland
regulations (e, cuting trees in a wetland). Com-
plaints to the regulatory agencies regarding exempted
activities will not be addressed by agency statf,

Step Three: Assess the ownership. agents,
contractors, or controlling interests.

Anv agency enforcement action must be addressed to
the appropriate responsible parties. Information
regarding the property owners and the individuals or
contractors who are engaged in the wetland activiey
saves ageney sttt valuable ume I vou are unsure
of the property ownership, a call to the county
equalization oftice will provide the appropriate
information.

Step Four: Determine if permits have been issued.
Manv complitints that are reported to the MIDNR or
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Corps involve activities that have been permitted.
Unless there is a gross violation of permit standards,
the agency staff will not investigate activities in
wetlands that have received a permit. However.
remember that in areas of joint jurisdiction, a permit
is needed from both the MDNR and the Corps. In
these areas, activities done in compliance with a
permit from one agency may constitute a violation of
the other’s wetland protection statute. Determining if
a permit has been issued can sometimes be difficult.
Usually. an issued permit will be posted at the site. If
this is not the case, the landowner or agent should be
able to provide a copy of the permit. The appropri-
ate agency can also be contacted to provide informa-
tion on permit issuarnce.

Step Five: Report to the appropriate agencies.
Getting your violation report to the appropriate
agency staff person is very important. If you are in
areas of joint jurisdiction. both the MDNR District
Office (See Appendix E) and Corps should be
notified by letter and a phone call. In areas of sole
MDANR jurisdiction, the MDNR District Field Office
should be notified. In addition. in several circum-
stances, Conservation Officers have been effective in
initiating enforcement actions. Violations should also
be reported to these individuals.

If a local ordinance is in place. contact the appropri-
ate local officials also. A municipality may be able to
issue a stop work order in a more timely manner
than Corps or MDNR staff.

When reporting violations, you should both call the
appropriate agency and write a letter. The phone call
may initiate the enforcement action, and it is harder
for agency staff to ignore a letter in the file. In
addition, you may want the written documentation of
vour report when following-up and encouraging
enforcement action. In addition, violations in which
several calls or letters are received tend to get more
attention. For this reason, other wetland protection
advocates should also be encouraged to report
particular violations.

To be most effective, letters and phone calls
should include all the information listed above

STEPTHEO

included. The identity of those reporting violations
will be kept confidential to the greatest extent possi-
ble. However, the citizen wetland protection advo-
cate should be aware that the violator can request
information regarding who reported the violation
through the Freedom of Information Act. Although
this is unlikely, you may wanr to file an anonymous
complaint. Alternatively, the wetland advocate
should also be aware that MDNR and Corps staff is
less likely to respond to anonymous complaints.

Step Six: Follow up on your violation report.
Due to a variety of constraints, enforcement action is
not always a high priority for the MDNR and the
Corps. As a result, it is very important to follow up

J’WJZI’

in i clear manner. In addition. as the agency
staff may want additional information. your
phone number and address should also be

Steps to Follow When Reporting Violations
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on enforcement activities with the appropriate agency
staff person. Not only can citizens provide additional
information, but they can also provide motivation to
agency staff,

OTHER OPTIGNS

The wetland protection advocate may lind that the
Corps and MDNR fail to take enforcement action
against a violator. In that situation. other avenuces are
available to ensure that the law is entforced. Options
such as the Contested Case process or filing legal
suits for injunctive relief provide mechanisms tor
citizens to further protect wetlands when the activities
of MDNR or the Corps are inadequate,  Although
these options do provide opportunities. they are not
without cost.

Contested Case Hearings

Under Michigan's Administrative Procedures Act(PA
300 of 1969} all citizens are provided the opportunity
to file for an administrative hearing to contest any
action or inaction of a state agency. The contested
case hearing process is commonly used by applicants
to contest permit denials, but can also be used by
wetland protection advocates to contest permit
issuances or other regulatory activities (often called
“third party contested cases™. The MDXNR huas o
packet of materials explaining the contested casc
process available to the public.

The contested case process has limited utility for the
wetland protection advocate. There are two major
drawbacks: 1) it does not provide injunctive relict.
and 2) there is currently a two vear wait for a con-
tested case hearing, As a result, third party contested
cases can be filed. but wetland dredge and fill
activities done in compliance with an issued permit
can still continue.  Theoretically. by the time the
contested case hearing is held. the work could be
completed. For this reason. lawsuits requestung
injunctive relief are usually tiled along with the
contested case hearing request.

Judicial Remedies

Although the Goemaere-Anderson Wetland Protection
Act does not authorize citizens o file - uit 1o ensure
that the law is not violated. there are other legal
avenues. The Michigan Environmental Protection Act
CMEPA)Y (PLAL 127 of 1970y authorizes any person,
organization, or governmental body o tile suit
Jgainst any other person, organization. or govern-

mental body to prevent or minimize environmental
degradation. On the federal level, Section 505 of the
Clean Water Act allows citizens to bring suit to
enforce the guidelines i Section )4, In addition.
since the destruction or impairment of the values that
wetlands provide may adversely impact adjacent
landowners. common law doctrines, including
riparian rights. nuisance. and trespass law, may be
applicable. (See the discussion of these laws in
Chapter Three.)

Although these options exist, they are seldom uti-
lized. This mayv be due to the fact that substantial
resources (time and money) are usually required to
pursue these options. In legal challenges to wetlund
activities, it is critical to have specific and credible
scientific information. Expert witnesses will be
brought in to support both sides of the conflict;
without credible experts legal challenges to enforce
wetland protection regulations wili be unsuccessful.
In addition 1o biological information. engineering and
economic information may also be necessary. In all
cases where the wetlind advocate considers pursuing
legal means, an atormney skilled in environmental law
should be consulted.

Citizen Involvement in
Local Wetland Protection
Programs

EXISTING PROGRAMS

As mentioned in the previous chapter. many local
governments have enacted local wetland zoning and
stand alone ordinances. The type and level of
protection provided by these local ordinances varies
greatly, as does the role of local citizens in the
process. The Michigan municipalities that have
enacted wetland protection ordinances are listed in
Appendix FoOIf vou live in one of these municipali-
ties. vou should contact the appropriate local agencey
to see how vou can participate in the process.

In all municipalities, review of state and federal
wetland dredge and fill applications should include
an analysis of the local zoning ordinance to assure
compliance with any provisions that might be used to
protect the swetland. 1t the prowect violates the focal
ordinance. the MDNR and Corps should be notitied.
In addition, the local zomng administrator or review-
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ing body should be made aware of the proposed
activity o ensure appropriate local review.

Citizens can help to inform officials about wet-
land functions, values, and regulatory options.

PROMOTING ADOPTION OF LOCAL WETLAND
PROTECTION PROGRAMS

Comnwnities which do not currently have wetland
provisions in their zoning codes should be urged to
enact them. Citizen wetland protection advocates can
play an integral role in initiating regulatory and
nonregulatory wetland protection activities at the
local level. There many local wetlands protection
options available and each community is different.
Successtul wetland protection zoning provisions or
ordinances must be individually tailored to meet a
community's needs.  Although the process that leads
to the enactment of successful wetland protection at
the local level is different in each case. the following
steps senve as a general guide 1o follow when
initiating local wetlands protection efforts.

Step One: Identify Community Leaders Support-
ive of Wetland Protection.

Enacting any ordinance is a political process. To be
successtul, community opinion leaders must be
educated on wetland values and enlisted to support
wetland protection. [t is also important that the
wetland protection advocate involve leaders from the
regulated community tdevelopers. contractors.
realtors. etc.) in supporting the efforts. If these indi-
viduals are not involved in the process at the begmn-
ning. they may serve to block the process later on.

Step Two: Encourage Local Government to
Investigate their Options.

Citizen wetland protection advocates should provide
information to the local government officials regard-
ing the benefits of local wetlands protection. the
range of regulatory and nonregulatory options. what

has worked in other communities, the critical issues
that must be addressed, and innovative ways to fund
local wetland protection programs. In addition to the
local initiatives that focus solely on regulation of
wetlands. local governments can also initiate commu-
nity land trusts. natural features crdinances.
stormwater management guidelines. and other
resource management options that will benefit
wetlands. See Chapter Three. or contact the local
municipalities who have enacted wetlands ordinances
for more information.

Step Three: Educate the Local Community

and Media.

To be successtul. local wetlands protection efforts
must have a broad base of support. An informed
citizenry is critical to ensuring this support. Since
local television stations and newspapers play a very
important role in forming attitudes. wetland protec-
tion advocates should make extra efforts to ensure
media sources are well informed.

Step Four: Participate in the Process.

If the local unit of government is serious about
protecting wetlands and there is adequate public
support. they will begin to engage in developing a
wetland protection program. In most cases. this will
involve drafting zoning provisions or ordinance
language by the planning commission. planning staff.
or the establishment of a committee. In each of these
situations. the wetland advocate will have the oppor-
tunity to participate either through public hearings or
serving on an advisory commitee.

The ordinance should be tilored to the local
government's available resources. Clear. detailed. and
reasonable standards and requirements are the key to
successful wetland zoning. To ensure success. the
ordinance should be in accordance with prior plan-
ning etforts and be based on a thorough knowledge
of the local wetland resource. Since existing state
and federal programs will impact the local efforts. the
appropriate agencies should be consulted prior to
enactnment.

Step Five: Ensure Enforcement.

Once a good ordinance is in piace. proper adminis-
tration and entorcement become crucial. Funding s
essential for good enforcement. as well as community
support for the ordinance. Citizen wetland protection
advocates must continue to be involved in raising
awareness of wetlands protection in the community.
participating in the local wetlands review. and
reporting violations.
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Local Citizen Wetland
Protection Teams

W orkmg 1o protect wetlands on an individual basis
can be very draining. Although individual action
crinca! to the protection of Michigan's wetlands.
aroup ot interested ciuzens can provide an effective
wetland protection progrant. Many organiZations
aetoss the state dre active in initiating, training, and
coordinaung tocal citzen wetland protection eiforts,
some of these include Clean Water Action. Clinton
River Watershed Council. Michigan United Consernva-
ton Clubs. Huron River Watershed Council. Lake
Michigan Federation, and Tip of the Mit Watershed
Council (See Appendix A).

I vou are interested in formimg a wetland protection
ican. o good first Step Is o contact existing orgianiza-
fons 1o see if there are already etforts in yvour area or
it they can provide the structure and expertise for the
team. Lake associations. watershed councits, or
cenvironmental groups are all tikely places o start,
Do not let the lack of a group in vour area deter vou.
Many of the groups who are coerdinaung local
citizen wetland protection teams i other areas of the
state can provide information o get vou started.

One of the bhest wavs o motivate Ctizens 1o protect
wetlands s 1o focus the etforts of the group on a
speditic geographic region. Not ondy does this muake
the efforts of the citizen team more relevant to the
mdividual members. but it makes monoring and

response activities more effeciive and easier to
coordinate. Depending on the size of the region. it
may be best to divide it into geographic areas such as
watersheds. lakes. rivers. townships or counties, and
1o dssign i least one committee member as the
montor of cach area,

The mitiaton and coordination of a citizen wetland
protection te:nn provides an ongomg mechanisim o
protect wetlands i g proactive manner. Often. the
thredat of immediaie environmental damage draws
Cttizens mto acton. Then, after a particular issue has
been addressed. wetland advocates olten go back 1o
ther datly Iives, not 1o be motivated unul the nest
development proposal threatens wetlands i their
areit. Local groups can conunue ther momentun and
capitalize on the contaets and expenences gamed by
focusing on prodeive aoinites

Citizen teams can provide an effeconve mechansm lor

public mvolvement in wetland protection. There are
numerous actvities that citizen teams cun get in-
volved m. mcluding:

Y Inventorving ennatl wetland areas:

2y Receiving wedand pernut application notices
and responding to public notices from
regulitory ugencies:

31 Monitoring their local wetlands for unautho-
rized alterations:

1) Assessing cumulative wetland losses:

Sy bocumenung tuncuions and values of local
wetlands: and

o1 Educatng other atizens.

Citizen team activities such as these can lead o the
fong term protection of wetlands.

Advocacy Guidelines

As menuoned above, the role of the public s critical
1o the protection of Michigan's wetlands.  As a result.
it is important that citizens take this role seriously and
participate with integrity, Even though the wetland
advocate may feel like the ~deck is stacked on the
wrong side.” followmg certain guidelines will ensure
that public participation s given the respect that it
deserves.  Although cach of us go about protecting
wetlands in our own way, these general guidelines
help ensure that public participation s taken seriously:

1) Base vour posttion on selid technical infor-
manon and sound policy analysis:

Gather informaton in legal ways:

3 Respect the leaad rights of athers. meluding
the potenual violator:

11 Don't use wetlands protection as a red
herrmg ™ 1o turther other goals that have
nothing to do with wetlands. and

S Contmually work to nuprove and expand
vour knowledge of wetland definitions,

values, functions. and the regulations that
protect these valuable indtorms. » o+ »
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Wetland regulations are crincal to the protection of
Michigan s wotlaned resorrces. Howerer, suphlement-
mig these reaulations with nowregrlatory techniqgues
cant increase their effectiveness. There are d varety of
nonregrdatony techiegues that can be Dutiated by
individual citizens. conservation and environmental
organizations, and wonts of government. Nonregrla-
tory technigues can be eitber binding or nonbinding.
but all reqrare cooperation aitd support on hebaldf of
the landowner and the conmumity.

Binding Nonregulatory
Approaches

Many nonregulatory approaches can effectively
protect wetlands in perpetuitv. Others provide
renewable temporary binding agreements. Seven
such techniques are discussed here. inctuding Land
donation. conservauon casements, deed restrictions,
purchase. eminent domain, wx incentives, and
wetlands restoration initiatves.

DONATION

Where a private foundation or governmental agency
is interested in maintaining wetlands in their natural
state, the donation of wetlands is the most direct and
efficient method of wetland protection. A donor s gitt
of land is tax deductible if it 1s made to a statewide or
local Tand trust. governmental entity. or any other
charitable nonprofit organizauon under Section 501
{¢13) of the Internal Revenue Code. Each donaton
of land has different tax advantages tor different
individuais. Different types of taxes (e.q. real prop-
erty taxes. gift taxes or income taxes) are affected
differently in cach situation. Lan