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Preface

Goals and Guidelines for Users of this Volume

The Founders of the United
States were prolific thinkers and
actors on principles of constitu-
tional government. As they wrote
about their political ideas, they also
practiced and revised them. From
their experiences in making thir-
teen state constitutions and the Ar-
ticles of Confederation, they gained
knowledge and wisdom to produce
the Constitution of the United
States in 1787.

For more than two hundred
years, the political ideas of John
Adams, Alexander Hamilton, John
Jay, Thomas Jefferson, James Mad-
ison, and other Founders of the
United States have been a rich civie
legacy for successive generations of
Americans. Will these foundational
ideas on constitutional government
inspire and guide Americans in the
twenty-first century? A positive an-
swer depends in part on the curric-
ula of secondary schools. Unless
students have opportunities in
school to learn the constitutional
thought of the Founders, they will
neither know it nor appreciate it. If
young Americans are not exposed
to documents that contain the
Founders’ ideas on constitutional
government, they cannot be ex-
pected to think critically about
these ideas in order to identify and
maintain the best of them, and to
modify and improve upon the rest
of them.

Numerous curriculum studies
have acknowledged the secure
place of consiitutional studies in
the curricula of secondary schools.
These studies have also indicated
that education on the U.S. Constitu-

Q

tion is flawed by neglect of core
ideas in the political thought of the
Founders. At best, these ideas are
merely mentioned in widely used
history and government textbooks.
Opportunities, however, are not
provided for students to examine
and evaluate the Founders' ideas on
constitutional government, and to
define and debate issues associated
with these ideas.

Another serious deficiency of the
textbook-dominated curricula of
secondary schools is the neglect of
primary documents in teaching and
learning. Most high school students
do not work with primary sources,
the raw materials of historical in-
quiry that provide evidence for sup-
port or rejection of claims about
people, events, and ideas in history.
Thus, these students fail to experi-
ence challenges of historical inquiry
that can lead to development of
cognitive skills in analysis, synthe-
sis, and critical thinking.

Goals of this Volume of
Curriculum Resources

This volume has been designed
to address the curriculum deficien-
cies noted above—neglect of the
Founders' ideas on constitutional
government and of the primary doc-
uments in which these ideas are
recorded. The contents highlight
the constitutional thought of impor-
tant Founders in scholarly essays
and teaching plans for high school
history and government teachers
and in document-based Jearning
materials for their students. These
curriculum resources can help higl.

N
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school teachers and their students
to interpret the constitutional
thought of the Founders through
systematic examination of political
documents of the founding period.

The overarching goals of the de-
velopers of this volume are to im-
prove high school history and gov-
ernment courses by assisting users
of these curriculum resourc2s to

1) acquire knowledge of core
ideas in the constitutional thought
of Founders of the United States;

2) know important documents
that exemplify core ideas on consti-
tutional government of Founders of
the United States;

3) develop cognitive skills in the
analysis, synthesis, and appraisal of
information and ideas in documents
that exemplify the constitutional
thought of the Founders;

4) develop skills in using evi-
dence in documents to support or
reject statements sbout ideas on
constitutional government;

5) develop reasoned commitment
to core ideas on constitutional gov-
ernment in the founding of the
United States.

The preceding goals are consis-
tent with standard curriculum
guides for high school courses in
United States history and govern-
ment. Learning materials that re-
flect these goals, therefore, can be
used to complement and enhance
these courses, These go..s, how-
ever, call for in-depth teaching and
learning of ideas and cognitive
skills that tend to be treated super-
ficially in the standard textbooks
and courses. Furthermore, these
goals certainly pertain to education

]



for citizenship in a constitutional
democracy, which has been a long-
standing concern of social studies
teachers in the United States.

Contents of this Volume

This volume of curriculum re-
sources is designed in terms of
ideas and documents in nine essays
originally published in this Consti-
tution: A Bicentemnial Chromicle.
This magazine was produced from
September 1983 until the summer
of 1988 by Project '87 of the Amer-
ican Historical Association and the
American Political Science Associ-
ation. The essays, by leading schol-
ars, were selected by developers of
this volume from a standard fea-
ture, DOCUMENTS, in each issue of
the magazine. The essays in this
magazine feature—DOCUMENTS—
highlight ideas of the Founders on
constitutional government in im-
portant primary sources of the
founding period.

Each of the main units of this
volume (Part I through Part 1X) is
based on the ideas and primary
sources in one of the DOCUMENTS
essays from this Constitution: A
Biventennial Chronicle. For exam-
ple, Part 1 is organized around a
DOCUMENTS essay by Robert S.
Alley, "On Behalf of Religious Lib-
erty: James Madison's Memorial
and Remonstrance.” A Teaching
Plan and Lesson for high school
students were written in terms of
the ideas and primary sources in
Professor Alley's DOCUMENTS es-
say. Teachers are advised to read
Professor Alley's essay in prepara-
tion for using the Teaching Plan and
Lesson in their high school history
or government courses.

Each set of curriculum resources
in this volume, from Part | through
Part 1X, includes four elements in
this order:

e An “Introduction” announces
the topic and main ideas on
constitutional government
treated in the set.

e A DOCUMENTS essay, re
printed from this Constitution:
A Bicentennial Chronicle, high-
lights primary sources on politi-
cal ideas of one or more
Founders of the United States.

¢ A Teaching Plan for high school
history and government teach-
ers guides their use of learning

materials for students based on

the DOCUMENTS essay.

o A Lesson for high school stu-
dents of history and govern-
ment is designed to teach ideas
in primary sources featured in
the DOCUMENTS essay.

The nine DOCUMENTS essays
reprinted in this volume are listed
below, with information about the
issue of this Constitution: A Bicen-
tennial Chronicle in which each
essay was originally published. The
essays are listed in the order of
their appearance in this volume of
curriculum resources.

1. "On Behalf of Religious Lib-
erty: James Madison's Me-
morial and Remonstrance”
by Robert 8. Alley, Issue No.
12 (Fall, 1986): 26-33.

II. “The Separation of Powers:
John Adams’ Influence on
the Constitution” by Gregg
L. Lint and Richard Alan Ry-
erson, Issue No. 11 (Sum:
mer, 1986): 24--31.

[II. “The Virginia Plan of 1787
James Madison's Outline of
a Model Constitution” by
Robert A. Rutland, Issue No.
4 (Fall, 1984): 23-30.

IV. “The Preambile to the Con-
stitution of the United-
States” by Donald S. Lutz,
Issue No. 1 (September,
1983): 2:3-30.

V. "Writing the Constitution:
Tne Report of the Commit-
tee of Detail, August 6,
1787 by James H. Hutson,
Issue No. 3 (Summer, 1984):
2310,

VI. "Alexander Hamilton: Fed-
eralist” by Jacob E. Cooke,
Issue No. 7 (Summer, 1985):
22-31.

VIl "“The Constitutional Thought

of John Jay"” by Richard B.
Morris, Issue No. 9 (Winter,
1985): 2533,

Vill. "Thomas Jefforson: Writ-
ings on the Constitution™ by
Charles T. Cullen, Issue No.
13 (Winter, 1486): 27-33.

IX. “Women and the Constitu-
tion, 1787-1876" by Linda K.
Kerber, Issue No. 6 (Spring,
1985); 2534,

Characteristics of the Teaching
Plans and Lessons

The statements below describe
distinctive characteristics of the

L0

Teaching Plans and Lessons for stu-
dents in this volume. They are
guides for classroomr use of these
materials.

1. These Teaching Plans and Les-
sons are compatible with standard
secondary school courses in United
States history and government.
They treat central ideas on consti-
tutional government that are in-
cluded in curriculum guides and
textbooks. Thus, use of these mate-
rials can be justified in terms of the
typical goals and subject matter of
standard high school courses.

2. These Teaching Plans and Les-
sons extend and enrich standard
textbook treatments of topics on
constitutional government. They do
not duplicate the contents of text-
books. Rather, these materials en-
able teachers to provide detailed
treatments of topics and ideas that
are discussed briefly and superfi-
cially in standard textbooks and
courses.

3. Each Teaching Plan and ac-
companying Lesson is organized in
terms of clearly stated objectives.
The subject matter of each lesson
reflects the objectives, as do the
questions and other learning activi-
ties.

4. These Teaching Plans and Les-
sons encourage application of
knowledge in the performance of
various kinds of lower-level and
higher-level cognitive tasks. Stu-
dents are challenged to identify and
comprehend main ideas in docu-
ments, to analyze and synthesize
information associated with these
main ideas, and to make various
kinds of judgments about these
ideas.

b. These teaching and learning
materials emphasize the use of doc-
uments as primary sources of infor-
mation and ideas on constitutjonal
government durirg the founding pe-
riod of United States history. Each
Lesson Is organized around one or
more documents featured in an ac-
companying essay by a leading
scholar. Leaming activities are de-
signed to develop various cognitive
skills through careful reading and
systematic discussion of informa-
tion and ideas in documents that
are embedded in these materials.
Students are required tc find and
use evidence in these documents to
support or reject answers to ques-
tions and to challenge or confirm

ideas of the Founders



the comments of participants in
classroom discussions.

6. Each Lesson includes commen-
tary about the persons, ideas, and
historical events associated with
the documents that students are
expected to closely read, interpret,
and discuss. These commentaries
explain the historical significance
of the documents. They also include
discussion of key ideas in the doc-
uments and provide pointers to
help students read them more eas
ily and meaningfully.

7. The documents in these Les-
sons are abridged and edited to
make the key ideas in them compre-
hensible to larger numbers of high
school readers. Questions and exer-
cises on these documents are de-
signed to focus students' attention
on the main ideas and to require
students to reason carefully about
them.

How to Select and Use the
Lessons in this Volume

These nine Teaching Plans and
accompanying Lessons for high
school students are not presented
as a complete course of study.
Rather, these materials should be
viewed as a pool of curriculum re-
sources that different teachers will
draw upon in different ways to sup-
plement their courses in United
States history and government.
Each set of curriculum resources
(Parts I-IX) ean bhe used singly,
without reference to other materi-
als in this volume, Given the need to
cover many other topics in a limited
period of time, it is unlikcly that
most teachers will be able to use
more than two or three of these
Jessons in a one-semester course of

study. Thus, this collection provides
teachers with a variety of topics
from which to select the few that
they prefer to use with their stu-
dents.

Some teachers may decide to use
most, or all, of the materials as
reference materials for themselves
or for students working on indepen-
dent study projects. Teachers, for
example, may find the DOCU-
MENTS essays and the lessons to
be useful sources of information
and ideas to use in lectures or class-
room discussion. These materials
might aiso be assigned to students
doing research for a paper or oral
report. Another way to use these
curriculum resources is to select
and assign to students a particular
portion of a Lesson, For example, a
teacher may sclect and assign to
students only one of a total of three
documents that are included in a
Lesson. Teachers are encouraged to
use these materials variously to suit
their own objectives and the partic-
ular needs of their students.

All materials needed to teach a
Lesson are provided in this volume.
However, teachers are encouraged
to expand or improve upon these
materials by exposing students to
related learning materials. Teachers
are also encouraged to adapt these
Teaching Plans and Lessons to fit
their styles of teaching, their per-
ceptions of student needs, and their
classroom circumstances.Teaching
Plans are presented as general sug-
gestions, not as preseriptions. For
example, each Lesson  includes
more questions and learning activi-
ties than most teachers will want to
use. This has been done to provide
teachers with choices. It IS8 ex-
pected that teachers will select only

those questions and iearning activi-
ties that they think are most suited
for their students and ignore other
items that seem less interesting or
useful to them.

Little time is needed to prepare to
use a Lesson in this volume. Follow
these steps:

e Read the “Introduction” to the

set of curriculum resources.

e Read the DOCUMENTS essay in
order to acquire background in-
formation on the topic and doc-
uments of the Lesson.

¢ Read the Teaching Plan and the
Lesson for students.

e Make copies of the Lesson for
students in your class and dis-
tribute these materials to them.

e Follow or modify the teaching
suggestions for opening, devel-
oping, and coacluding the Les-
son, which are presented in the
Teaching Plan.

Teachers have permission to copy
and distribute copies of all materi-
als in this volume for use with their
students.

The curriculum resources in this
volume—the DOCUMENTS essays,
the Teaching Plans, and the Les:
sons—are means for exposing high
school students to a rich civic leg-
acy, the constitutional thought of
the Founders. However, thought-
less acceptance of the Founders’
ideas is NOT part of this program.
Rather, the intention is to prompt
reflection and inquiry on fundamen-
tals of constitutional government in
the United States, and in this way to
influence both preservation and im-
provement of this civic legacy.
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On Behalf of Religious Liberty:
James Madison’s Memorial and Remonstrance

Teaching Plan for Lesson 1
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Freedom of religious expression
is an important civil liberty in the
United States. Individuals are free
to worship or not worship as they
choose, and many religious denom:
inations have flourished in the
United States of America. This
splendid religious pluralism is pro-
tected from government interfer-
ence by the US. Constitution in
Article VI, Amendment 1, and
Amendment XIV:

e Article VI: "[N]o religious Test
shall ever be required as a Qual-
ification to any Office or public
Trust under the United States.”

e Amendment §: "Congress shall
make no law respecting an es-
tablishment of religion, or pro-
hibiting the free exercise there-
of.”

s Amendment XIV: “No  State
shall make or enforce any law
which shall abridge the privi-
leges or immunities of citizens
of the United States; nor shall
any State deprive any person of
life, liberty, or property, without
due process of law; nor deny to
any person within its jurisdic-
tion the equal protection of the
laws.” (The U.S. Supreme Count
has held that First Amendiment
freedoms are applicable to the

EK‘[‘CM 1, Religious Liberty
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states through the Fourteenth
Amendment limitations on state
government powers.)

James Madison was a mgor
builder of the foundation for reli-
gious liberty in the United States.
He had a big part in the legal defi-
nition of religious freedom in his
state, Virginia, which influenced the
ostablishment of this principle in
other states and in the Constitution
of the United States.

Madison elogquently presented his
ideas on religious liberty in 4 Me-
maorial and Remonstrance, 1785
Madison wrote this document to
protest legislation proposed in the
Virginia General Assembly for gov-
ernment financial support of Chris-
tian religious institutions. Mad-
ison's arguments prevailed, and the
cause of religious freedom was ad
vanced,

A shert time later, January 19,
1786, the General Assembly again
supported ideas expressed in A Me-
morial and Remonstrance by pass-
ing Thomas Jefferson’s Bill for Es-
tablishing Religious Freedom. This
act settled the issue of religious
freecdlom  in Virginia; and other
states followed Virginia's example,
as did the federal government with
passage in 1791 of the Constitu-

13

tion's First Amendment,  which
Madison had a direct part in writing
and passing.

Robert 8. Alley lauds James Mad-
ison “as America’s premier expo-
nent and practitioner of the princi-
ple of freedom of conscience”
(James Madison on Religious Lib-
erty, 1985, 11). He rates A Memorial
and Remonstrance as one of the
great documents of the American
civice tradition,

Part I of this volume includes an
essay by Robert S, Alley: “On Behalf
of Religious Liberty: James M-
ison's Memorial and Remon-
strancee” Professor Alley discusses
the conditions that prompted Mad-
ison to write A Memorial and Re-
monstranee and the consequences
of this action. Alley also cominents
on Madison'’s lasting contributions
to the cause of religious liberty in
the United States.

Alley's essay is followed by a
Teaching Plan and a Lesson for high
school students: “James Madison
and Religious Liberty.” The Teach-
ing Plan and Lesson provide mate-
rials for high school history and
government courses on core ideas
in our American heritage of reli-
gious liberty.



DOCUMENTS

On Behalf of Religious Libe

rty: James

Madison’s Memorial and Remonstrance

by ROBERT S. ALLEY

the Constitution's First Amendment and its

religion clause. The classic statement of his
positioi. on religion and the state is found in A Me-
morial and Remonstrance, written in the spring of
1785. Madison's later correspondence makes it
clear that he considered the Memorial to be his
definitive argument for freedom of conscience.

The Memorial was Madison's contribution to a
debate over two proposals in the 1784 Virginia leg-
islature. One bill would incorporate the Episcopal
Church in the state; the other, “The General As-
sessment Bill,” sought to raise funds “for the sup-
port of Christian teachers’” in order "to correct the
morals of men, restrain their vic2s and preserve
the peace of society.” Both measures had the
strong endorsement of Patrick Henry.

The Virginia debate over religious liberty had its
roots in a clash of ideas and wills that began to
emerge in the colony in the 1740s. Virginia, like the
other colonies had inherited the concept of an es-
tablished religion from English practicc. Because
the earliest colonists—Puritans ana Separtists—
had sought freedom of religious expression, no
common pattern of establishment emerged. Massa-
chusetts had created a theocratic structure with
the rule of the “saints"; other colonies tended to
adopt systems that subordinated religious institu-
tions to temporal power. With the striking excep-
tion of Roger Williams' tenure in Rhode Island, the
universal practice in the 1600s was establishment,
but by 1700, an enlarged variety of Protestant de-
nominations demanded, even in the most restric-
tive colonies, a degree of toleration. In the case of
Virginia, the Church of England was the estab-
lished religion. By the 1740s, however, the heavy
population of Presbyterians in the western moun-
tain areas of that state had led officials to develop
a more accepting policy relating to that denomina-
tion. By the 1760s, Baptists had moved into the
colony, many insisting upon total religious free-
dom. Refusing to obtain licenses to preach from
the colonial authorities, Baptist clergy were beaten
and jailed.

Responding to these events, a young James Mad-
ison in January 1774 wrote to a friend of “that dia-
bolical hell conceived principle of persecution,”
noting “there are at this {time?] in the adjacent
County not Jess than 5 or 6 well meaning men in
[jail} for publishing their religious Sentiment.”
Madison observed that he was “without common
patience” on the subject and begged his friend “to
pity me and pray for Libeity of Conscience.”

H istory binds James Madison inextricably to

Within a short time, Madison found occasion to
act on his concerus. In 1776 he served on a3 cvm-
mittee with George Mason to develop a Virginia
declaration of rights. In large part Mason wrote the
final document but Madison accomplished one
critical change when he convinced Mason to re-
place the term “toleration in the exercise of reli-
gion” with the now familiar phrase “the free exer-
cise of religion.” While Madison later wrote a
generous interpretation of that incident, stating
that Mason “had inadvertently adopted the word
‘toleration’,” in fact Madison advanced a radical
departure from tradition, anticipating the Jefferso-
nian notion of religious freed~m as a “natural right
of mankind.”

The introduction of the two measures in the Vir-
ginia General Assembly in 1784 rame from a gener-
al concern over the decline of all the churches in
Virginia. With Patrick Henry's backing (he was
now Governor) the Bill seemed destined to pass by
a small majority. Through adroit political action by
Madison and his supporters, action on the Assess-
ment bill was delayed unti] the fall of 1785.

When the Assessment bill reached the public in
broadsides, Baptist and Presbyterian groups
flooded the Assembly with petitions and memori-
als signed by thousands of citizens. George Nicho-
las and Georg= Mason, seeing the swell of public
opinion, urged Madison to write a memorial on the
subject and “commit it to paper.” Madison agreed
and the Memorial was the result. Madison proba-
bly considered his authorsnip a potential liability
in the debate he anticipated in the House of Dcle-
gates later in the year. So when his document was
distributed for signatures it appeared anonymous-
ly, leading some to conclude that Mason might
have penned it. Madison's letter to Jefferson in Au-
gust, 1735 identified himself as the source of the
Memorial: “1 drew up the rcinonstrance herewith
enclosed,” a fact that became common knowledge
by 1786.

When the Assembly returned *= work in the f~lI
of 1785, a great number of memorials and petitions
from dissenting religious groups, signed by a mas-
sive number of citizens, awaited the body. So dra-
matically had the mood changed in the Assembly
that the Assessment Bili never reached the House
floor. The reversal of sentiment proved startling
enough that Madison made bold to introduce Jef-
ferson’s “Revised Code” for the state. It included
an Act for Establishing Religious Freedom, report-
ed to the House on December 14, 1785. On January
16. 1786 the House passed it. Upon agreement
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from the Senate, the Speaker of the House signed
the bill into law on January 19. Jefferson wrote
Madison in December of that year that the Act had
been received with “infinite approbation in Eu-
rope” and he noted it is comfortable to see the
standard of reason at length prevail.” Consistent
with the Declaration of Rights and the Memorial,
Jederson's “Act” stated:

That no man shall be compelied 1o fre-
quent or support any religious worship,
place, or ministry whatsoever, nor shall
be enforeced restrained, molested, or burth-
ened in his body ur goods, nor shall other-
wise sufier on account of his religious
opinians or belief: but that all men shall
be free to profess. and by argument to
maintain, theiy opivion in matters of re-
ligiom, and that the same shatl in no wise
diminish, enlarye, or afiect their civil ca-
pacities,

The Memorial and Remonstrance both affirmed
the principle of religious freedom and helped to
defeat the Assessment Bill. It memorialized the
General Assembly, offering fifteen “remonstrances”
against the proposed Assessment bill.

In his introduction to the list of remonstrances,
Madison explained that the signers of the petition
touk action because they believed the Assessment
Bill would constitute a “dangerous abuse of pow-
er.” The remonstrances that follow this declaration
comprised a list of reasons for this judgment. In
the first remonstrance, Madison made three points:
that religion can only be directed by conviction
and reason; that “Civil Society” has no role to play
with respect to religion, and that permitting the
majority to rule absolutely can result in the de-
struction of rights of the minority. In the second
remonstrance, he contended that if the legislature
passed the bill, it would be exceeding its lawfu} au-
thority.

TO THE HONORABLE
THE GENERAL ASSEMULY OF THE
COMMONWEALTH OF VIRGINIA
A MEMORIAL AND REMONSTRANCE

We the subscribers, citizens of the said
Commonuwealth, having taken into seri-
ous consideration, a Bill printed by order
of the last Session of General Assembly.
entitled “A Bill establishing a provision

Jor Teachers of the Christian Religion.”
and conceiving that the same if finall g
armed with the sanctions of a law. will be
a dangermus abuse of power, are bound as
Jaithful members of a free State to reman-
strate against i, and to declare the rea-
sons by which we are determined. We re-
monstrate against the saia Bill,

1. Because we hold it for a fundamental
and undeniable truth. “that Religion or
the duty which we owe to our Creator and
the manner of discharging it, can be di-
rected only by reason and conviction, not
by foree or violence. [Article XVI. Virgin-
ia Declaration of Rights] The Religion
then of every man must be left o the con-
viction and conscience of every man; ard
it is the right of every mau to ercreise it
as these may dictate. This right is in its
nature an unalienable right. 1t is un-
alienable, berause the opinions of men,
depending only on the evidence contem-
plated by their oun minds cannot follow
the dictates of other men: It is unalien-
able also, because what is here a right to-
wards men, is a duty towards the Cre-
ator. It is the duty of every man to render
to the Creator such homage and such only
as he believes to be acceptable to him.

This duty is precedent, both in order of
time and in degree of obligation, to the
claims of Civil Society. Before any man
can be considered as a member of Cirvil
Society, he must be considered as n sub-
Ject of the Governour of the Universe: And
if @ member of Civil Society, who enters
inlu any subordinate Association, must
always do it with a reservation of his
duty to the General Authority; much more
must every man who becomes a member
of any particular Civil Society, do it with
a saving of his allegiance to the Universal
Sovereign. We maintain therefore that in
matters of Religion, no man’s right is
abridged by the institution of Civil Sucie-
ty, and that Religion is wholly erempt
Jrom its cognizance. True it is. that no
other rule exists by which any yuestion
which may divide a Society can be ulti-
mately determined. tut the will of the ma-
Jority: but it is aiso true tha! the majority
may trespass on the rights of the minority.
2. Because if Religion be erempt from
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the anthority of the Soriety at large, still
less can it be subject to that of the Legista-
tive Body. The latter are but the creatures
and vicegerents of the former. Their juris-
diction is buth derivative and limited: it
is limited with reqand to the co-ordinate
departments, more necessarily is it limit-
ed with regard to the constituents. The
preservation of a free Gorernment re-
quires not merely, that the metes and
bounds which separate each department
of power be invariably maintained; hut
more especially that neither of them he
suflered to overeap the great Barier
which defends the rights of the people. The
Rulers whu are guilty of such an en-
croachneent, exceed the commission from
which they derive their authority, and are
Tyrants. The People who submit to it are
governed by laws made neither by them-
selves not by an authority derived from
them, and are slaves.

may force him to conform to any other es
tablishment in all cases whatseerer?

At this point Madison argued that individuals
possess cqual natural rights to their religious be-
liefs and he refined earlier arguments made by per-
sons such as Roger Williams, as he insisted that
coercion in religion is an offense against God.

4. Because the Bill violates that equality
which ought to be the basis of every
law. ... Iy “all men are by nature equally
Sree and independent,” all men are to be
considered as entering into Sociely on
equal conditions; as relinquishing no
more, and therefore retaining no less, one
than another, of their natural rights.
Above all are they to be considered as re-
taining an “equal titie to the free erercise
of Religion according to the dictates of
Conseience.” [Virginia Declaration of
Rights. This is the phrase created by Mad-
isom in 1776.] Whilst we assert for our-

In the third argument, which contains in the first
sentence Madison’s most often quoted phrase, he
warned against allowing any government interfer-
ence with human rights, a lesson learned, he said,
in the recent Revolution. An authority that taxes
for the support of Christianity, may “with the same
ease” later choose to establish a single Christian
sect.

3. Because it is proper to take alarm at
the first exrperiment on our liberties. We
hold this prudent jealously to be the first
duty of Citizens, and vnme of the noblest
characteristies of the late Revolution. The

selves a freedom to embruce, to profess
and to observe the Religion which we be-
lieve to be of divine origin, we cannot
deny an equal freedom to those whose
minds have not yet yielded to the evidenee
which has convinced us. If this freedom
be abused, it is an offence against G,
not against man: To God, therefore, not to
man, must an account of it be rendered.
As the Bill violates equality by subjecting
some to peculiar burdens, so it violates
the same principle, by granting (o others
peculiar exremptions. . ..

free men of America did not wait til
usurped power had strengthened itself by
erxercise, and entangled the question in
precedents. They saiw all the consequences
in the principle, and they arvovided the
comsequences by denying the principle.

Madison addressed the twofold issue of estab-
lishment and free exercise in remonstrance five.
He provided here both a strong argument for the
protection of the state from religion, and he la-
beled as a “perversion” of religion its use to
achieve political ends.

We revere this lesson tuo much soon to
Jorget it. Who does not see that the same
authority which can establish Christian-
ity, in erclusion of all other Religions,
may establish with the same ease any
particular sect of Christians, in conclu-
sion of all vther Sects? that the same au-
thority which can force a citizen to con-
tribute three pence only of his property
Jor the support of any one establishment,

5. decause the Bill implies either that
the Civil Magistrate is a competent Judye
of Religious Truth; or that he may employ
Religion as an engine of Civil policy. The
first is an arrogant pretension falsified
by the contradictory opinions of Rulers in
all ages, and throughout the world: the
second an unhallowed perversion of the
means of salvation.

)
E l{lc 1, Religious Liberty -

IToxt Provided by ERI
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Madison was seeking signatures from Baptists
and Presbyterians. The sixth item appealed to their
concerns by maxing the Christian argument for re-
ligious freedom. He contended that Christianity
does not require state support to flourish and that
seeking it demeans its divine nature. Once again
one is reminded of Roger Williams. Madison con-
tinued this line of argument in remonstrance
twelve.

6. Because the establishment proposed
by the Bill is not requisite for the support
of the Christian Religion. To say that it
1S, is a contradiction to the Christian Re-
ligion itself, for every page of it disarou's
a dependence on the powers of this worid:
il is a contradiction to fact; for it is
known that this Religion both existed and
Slourished, not only without the support
of human laws, but in spite of ervery oppo-
sition from them, and not only during the
period of miraculous aid, but long qfter it
had been left to its oun evidence and the
ordinary care of Providence. Nay, it is a
contradiction in terms, for a Religion not
invested by human policy, must have pre-
eristed and been supported, before it was
established by human policy. It is more-
over to weaken in those who profess this
Religion a pious confidence in its innate
ercellence and the patronage of its Au-
thor; and to foster in those who still reject
it, a suspicion that its friends are too
conscious of its fallacies to trust it to its
own merits.

In remonstrance seven Madison argued that
state support historically has damaged the Chris-
tian cause.

7. Because experience witnesseth that
ecclesiastical establishments, instead of
maintaining the purity and efficacy of
Religion, have had a contrary operation.
During almost fifteen centuries has the le-
gal establishment of Christianity been on
trial What have been its fruits? More or
less in all places, pride and inaolence in
the Clergy, ignorance and servility in the
laity, in both, superstition, bigotry and
persecution. Enquire of the Teachers of
Christianity for the ages in which it ap-
peared in its greatest lustre; those of ev-

ery sect, point to the ages prior {o its
incorporation with Civil policy. Propose a
restoration of this primitive State in
which its Teachers depended on lhe volun-
tary rewards of their flocks, many of
them predict a dounfall. On which Side
ought their testimony to have greatest
weight, when for or when against their
interest?

Contrary to some modern interpreters, Madison
was not only concerned over interference by the
state into church affairs, he was equally disturbed
over the prospect of religious institutions working
their will on the civil government. If religion does
not require state assistance, Madison asserted,
good government does not need assistance from
an established religion.

8. Becouse the establishment in ques-
tion is not necessary for the support of
Ciril Government. If it be urged as neces-
sary for the support of Civil Government
only as it is a means of supporting Reli-
gion, and it be not necessary for the latter
purpose, it cannol be necessary for the
Jormer. [f Religion be not within the rog-
nizance of Civil Govermment how can its
legal establishment be necessary to Civil
Government? What influence in fact have
ecclesiastical establishments had on Civil
Society? In some instances they have been
seer to erect a spiritual tyranny on the
ruins of the Civil authority; in many in-
stances they have been seen upholding the
thrones of political tyranry: in no in-
stance have they been seen the guardians
of the liberties of the people. Rulers who
wished to subvert the public liberty, may
have found an established Clergy conve-
nient auriliaries. A just Government in-
stituted to secure & perpetuate it needs
them not. Such a Government will be best
supported by pmitecting every Citizen in
the enjoyment of I.is Religion with the
same equal hand which protects his per-
son and his property; by neither invading
the equal rights of any Sect, nor syffering
any Sect to invade those of another.

Madison next pointed out that the “generous
policy” of freedom from religious establishment in
the nation offered asylum to persecuted persons
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abroad, promising a “lustre” to our country. To tax
for support of religion would drive potential immi-
grants to other states, and encourage native Virgin-
ians to leave.

9. Because the proposed establishment
is a departure from that generous policy,
which, uffering an Asylum to the perse-
cuted and oppressed of every Nation and
Religion, promised a lustre lo our coun-
try. and an accession lo the number of ils
citizens. What a melancholy mark is the
Bill of sudden degeneracy? Instead of
holding forth an Asylum to the persecul-

proscribing all difference in Religious
opinion. Time has at length revealed the
true remedy. Every relaxation of narrow
and rigorous policy, wherever it has been
tried, has been found to assuage the dis-
ease. The American Theatre has exhibited
proofs that equal and compleat liberty, {f
it does not wholly eradicate it, sufficient-
ly destroys its malignant influence on the
health and prosperity of the State. [f with
the salutary effects of this system under
our oum eyes, we begin to contract the
bounds of Religrous freedom, we know no
name that will too severely reproach our

ed, it is itself a signal of persecution. It
degrades from the equal rank of Citizens
all thuse whase opinions in Religion do
not bend tu those of the Legislative au-
thority. Distant as it may be in its pre-
sent form from the Inquisition, it differs
Jrom it only in degree. The one is the first
step, the other the last in the career of in-
tolerance. The magnanimous sufferer un-
der this cruel scourye iv foreign Reyions,
must view the Bill as a Beacon on ovr
Coast, warning hin to seek some other
haren, where liberty and philanthropy in
their due extent, may offer a more certain
repose from his Troubles.

10. Berause it will have a like tendency
to banish our Citizens. The allurements
presented by other situations are every
day thinning their number. To superadd
a fresh motive to emigration by revoking
the liberty which they now enjoy. would
be the same species of folly which has dis-
honoured and depopulated fluorishing
kingdoms.

Solly. At least let warning be taken at the
Jirst fruits of the threatened innovation.
The very appearance of the Bill has trans-
Jormed “that Christian forbearance, love
and charity,” [Virginia Declaration of
Rights] which of late mutually prevailed,
into animosities and jealousies, which
may not soon be appeased. What mis-
chiefs may not be dreaded, should this en-
emy to the public quiet be armed with the
Jorce of law?

Appealing st this point to the missionary zeal of
the dissenters, Madison insisted that making Vir-
ginia a Christian state would discourage non-Chris-
tians from migrating. This, in turn, would hinder
the spread of the gospel.

12. Because the policy of the Bill is ad-
verse Lo the diffusion of the light of Chris-
tianity. The first wish of those who enjoy
the precious gift ought to be that it may
be imparted to the whole race of mankind.
Compare the number of those who have as
yet received it with the number still re-

Washington referred to the destruction of har-
mony among religious sects, Madison’s next point,
when he wrote that he wished the Assessment Bill
had never been introduced. Only religious freedom
and equality among religions assures domestic
peace, wrote Madison.

11. Because it will destroy that modera-
tion and harmony which the forbearance
of our laws to intermeddle with Religion
has produced among its several sects. Tor-
rents of blood have been spilt in the old
world, by vain attempts of the secular
arm, to ertinguish Religivus discord, by

maining under the dominion of false Re-
ligions; and how small is the former!
Does the policy of the Bill tend to lessen
the disproportion? No; it atl once discour-
ages those who are strangers to the light
of revelation from coming into the Reli-
gion of it; and counterances by example
the nations :vho continue in darkness, in
shutting ou’ “hose who might convey it to
them. Instear of Levelling as far as possi-
ble, every obstacle to the victorious pro-
gress of Truth, the Bill with an ignoble
and unchristian timidity would circum-
scribe it with a wall of defence against
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the encrvachments of error,

The Assessment Bill is unwise. Madison argued.
because so many Virginians will find it “obnox-
jous" that it will be unenforceable.

1.3. Because attemplts to enforce by legal
sanctions, acts ohnorious to so greatl a
prapartion of Citizens, tend to enereate
the laws in general, and to slacken the
bands of Society, [t it will be difheall to
eoeciute any law which (s not generally
deemed wecessary or salutary, what niust
be the case, where (s deemed invalid
and dangerous? And what may be the ef-
Jeet of so striking an example of impoten-
cy in the Gorernment, on its general au-
thority?

Madison was even willing to argue that the ma-
Jjority do not favor this bill, a risky digression given
his contention earlier that the majority should not
be allowed to decide in matters of natural rights.
Nevertheless, he was dealing with an Assembly
that took public opinion quite seriously ard he un-
doubtedly was banking on overwhelming popular
opposition to assessment. He was correct.

14. Because a measure of such singular
magnitude and delicacy ought not to be
imposed, withoat the clearest evidence
that it is called for by a majority of citi-
2ens, and no satisfactory method is yet
proposed by which the vaice of the major-
Hy in this case may be determined, or s
influence secured. “The people of the re-
spective counties are indeed requested to
signify their opinion respecting the adop-
tion of the Bill to the next Session of As-
sembly.” [ Fromi a resolution by opponents
of Assessment pussed by the General As-
sembly in October, 1784, that staved off
enactment uf the Assessment Bill. | But the
representation must be made equa!, before
the voice etther of the Representatives or
of the Counties will be that of the people.
Our hope is that neither of the former
will, after due consideration, espuise the
dungerous principle of the Bill. Showdd the
even! disappoint us, it will still levnve us
in full confidence, that a fair appreal 1
the letter will reverse the sentence against
var liberties.

Returning to his basic themes, Madison conclud.
ed with a ringing defense of natural rights, waming
the Virginia Assembly that it has no authority to
“sweep away all our fundamental rights.” If it can
establish a religion, it could then, if it wished, elim.
inate trial by jury. Madison reminds us that reli-
gious freedom is, in its origin, “the gift of nature."
and once more affirmed that, in his view of deity,
such freedom of conscience is the only policy con.
sistent with that deity. He argued not from dogma,
but from reason and natural rights. By so doing he
established a portrait of a creator consistent with
such rights.

15. Because finally, “the equal right of
every citizen to the free eoervise of his R
ligion according 1o the dictates of con-
seience” [Virginia Declarvation of Rights]
is held by the same tepare with gl our
other rights. It we recur Lo its origin, it is
equally the gift of natare; if we weigh s
importance, it cannot be less dear to us: if
we consull the “Devlaration of those rights
which pertain to the good people of Vir-
ginia, as the hasis and foundation of
Gorernment,” it is cnumerated with eqaal
solemnity. or rather studied e phasis,
Either then, we must say thar t:0 Will of
the Legistature is the only measure of
their authority: and that in the plenitude
of this authority, they mag sweep away
all our fundamental rights: or. that they
are bound to leave ‘his particuler right
untouched and sacred: Either oo miust
say that they may rontroul the freedmn of
the press, may abolisy the Trial by Jury.
may swallow up the Lavewtive and Judi-
ciary Powers of the State; nay that they
may sespotl us of vur very right of suf-
Jfruge, and erect themselres into an inde-
pendent 2.3 pereditary Assembly or. we
must say, that they hare i aathority to
enact into law the Bill under consitder-
ation. We the Subscribers say. thut the
General Assemnbly of this Commaonwealth
have no such authority. And that no effort
muay be omitted on our part against so
dangerous an usurpation, we oppose o i,
this remonstrance; earnestly praying, as
we are in duty bound, that the Supreme
Lawgiver of the Universe, by illuminuiing
thase to whom it is addressed, may on tie
one hand, turn their Councils from every
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act which would qfront his holy preroga
tive, or vidate the trast conomitted 1o
them: and on the other, guide them into
erery measure which may be warthy of
his [blessing, may refdoand to their v
praise, and neay estalilish more firmly the
liberties, the prospervity and the happiness
of the Cammonaealth,

The growing number of Protestant sects in the
colonies, combined with the variety of established
churches, probably made inevitable the practical
solution of churclVstate separation in the First
Amendment. But if that were the sum of it, then an
emerging majority in a later generation could justi-
fy a “practical” return to state support of churches
under new circumsiances. The genius of Madison
and JeSerson laic down that “wall of separation”
in the context of a principle best described by Jef-
ferson in his Bil for stabiishing Religivus Free-
dom. Jf the freedom of conscience he wrote: “The
rights hereby asserted are of the natural rights of
manhkind, and ... ii any act shail be hereafier
passcd to repeal the present, or RATOW ils opera-
tions, such act will be an infringement of natural
rights.”

As 2 membeor of the fust Congress under the
new Constitution, Jamis Madison received p-
nointment Lo the select committee on constitution-
al amendments. Aft: r intense debate over proce-
dure, the committee proposed 2 “bill of rights™ for
consideration by the House of Representatives. 1)n
August 15, in floor debate Madison remarkea to his
voileagues that he understood the meaning of the
first ciause of the religion bill—"No relision shall
be established by Law, nor shall the equal rights of
conscience be infringed”—10 be “that Congress
should not establish a religion, and entoree the Jo-
gal observation of it by law, nor compe! men 1o
worsLip God in any manner vontrary to their con:
science.” After debate the wording of the phrase
was sltered, on motion by Fisher Ames of Massa-
chusetts, to read, "Congress shall make no laws os-
tablishing religion, or to prevent the free exercise
thereof, or to infringe the rights of conscience.” A
conference committee, with Madison as a memboer,
produced the form in which the amendment was
adopted by both Houses: “Congress shail make no
law respecting an establishment of religion, or pro-
hibiting the free exercise thereof,” employing Mad-
ison’s phrase, “free exercise,” which he had added
to the Virginia Declaration of Rights in 1776. Madi-
son would have preferred to extend the guarsantees

of free conscience, free speech, free press and trial
by jury to the states. He reasoned that it was
equally necessary that {these rights] be secured
against the state governments.” His failure to
achieve extension of protection of these rights 1o
the states had no effect upon Madison's full and
vigorous support of the Fint Amendiment as adopt.
ed. Until his death in 1836 Madison believed that
the nation supported his commitment to total and
complete separation of church and state. To be
sire, not all the founding fathers were in agree
inent with Madison. bat his influenee on the sub
jecs loomed large. By 1833, all the states had devel
oped bills of rights that reflected the Madisonian
view. Modern interpretations of the First Amend.
ment must consider Madison’s eloguent presenta
tion of his principles regarding a free conscience
in 4 secular state, not oply because of his primary
role in Congress in 1789, but also hecause his in-
sights have curreney for the continuing discussion
of this constitutional question.

The te.it for the Memaoriaf is to be found in the Library of
Cungress: it is reprinted in The Papers of James Madisen,
yolume %, Robert A. Rutland and Wiliiam M. E. Rachal.
edn. (University of Chicago Press, 1873)

Rebert 8. Aller is professor of humaaities al the Univer-
sity of Richme - 4. Hix most vecent hook is Jumes Madion
on Religious Liberty (1985),
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Teaching Plan for Lesson 1
James Madison and Religious Liberty

Objectives

Students are expected to

1) know the importance of the
following documents in the Ameri-
can heritage of religious liberty: (a)
Virginia Deciaration of Rights, (b) A
Memorial and Remonstrance, (c)
Virginia Act for Establishing Reli-
gious Freedom, and (d) Amend-
ment | of the US. Constitution;

2) know james Madison's contri-
butions to the cause of religious
liberty;

3) explain the circumstances that
led to Madison's authorship of A
Memorial and Remonstrance,

4) identify and interpret main
ideas about religious liberty in A
Memorial and Remonstrance,

5) interpret and appraise infor-
mation in a primary source, A Me-
morial and Remonstrance:,

6) explain the connection be-
tween A Memorial and Remon-
strance, the Virginia Act for Estab-
lishing Religious Freedom, and
Amendment 1 of the 1.8, Constitu-
tion.

Preparing to Teach the Lesson

Read the essay in Part 1 by Robert
S. Alley, "On Behalf of Religious
Liberty: Madison's Memorial and
Remonstrance.” Pay special atten-
tion to these parts of Alley's essay:
(a) the complete text of A Memo-
rial and Remonstrance, (b) evi-
dence of the origins of A Memorial
and Remonstrance, (c¢) claims
about the importance of A Memo-
rial and Remonstrance to the

cause of religious liberty, and (d)
discussion of Madison's ideas on
religious liberty.

Read Lesson 1, “James Madison
and Religious Liberty.” Pay special
attention to the abridged and edited
version of A Memorial and Remon-
strance, which is the focal point of
the lesson.

Plan to spend at least two class
periods on this Lesson.

Opening the Lesson

Read the statements about reli-
gious freedom in Article VI and
Amendment 1 of the U.S. Constitu-
tion. Ask students to discuss these
statements in  the C(Constitution
about religious liberty: What are
their constitutional rights? Why arc
they valuable?

Inform students that the main
point of this lesson is to examine
the Virginia origins of their religious
liberty rights, which are reflected in
three documents: (a) the Virginia
Declaration of Rights, 1776, (b) A
Memorial and Remonstrance, 1785
(a petition against government sup-
port of religion), and (¢) the Vir
ginia Act for Establishing Religious
Freedom.

Developing the Lesson

Ask students to read the Lesson
and prepare answers to the ques-
tions in the sections on “Reviewing
Facts and Main ldeas” and "Exam-

ining Evidence in Documents.”
Conduct a class discussion on the
assigned reading and questions.
Spend most time on the questions
about the documents, especially A
Memorial and  Remonstrance.
Question 2 is designed to require a
close reading of certain highlighted
sections of this document. Stu-
dents’ answers may vary, but within
limits set by the contents of the
document. Require students to jus-
tify answers with evidence from
primary documents. Encourage stu-
dents to challenge one another to
back up answers with evidence
from the primary sources.

Concluding the Lesson

Assign the questions in the final
category: “Making Judgments about
ldeas in Docuinents.” You might
want to divide students into small
groups of five to seven members.
Ask them to discuss items 1 and 2.
Select one person in each group to
serve as a chairperson to manage
the discussion. Select another mem-
ber of each group to be the group's
reporter in a subsequent full-class
discussion. Ask the reporters of
each group to report to the class the
prevailing opinions in the group in
response to question 1, about the
most important section of A Memo-
rial and Remonstrance. Then invite
the entire class to respond with
comments and questions about
these reports. Repeat this proce-
dure in discussion of item 2, about
the contents of three statements on
religious freedom.
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Lesson 1

James Madison and Religious Liberty

“Freedom” was the watchword in
Virginia in the springtime of 1776:
Jreedom from colonial bondage,
Jreedom of self-government, free-
dom from any kind of tyranny, free-
dom of speech and religious belief.
The rebellion against Britain had
gone on for more than a ycar, and
Virginia was moving toward inde-
pendence, with its own constitution
and free government.

Virginians called for a Revolu-
tionary Convention in Williamsburg
to “prepare a Declaration of Rights,
and such a plan of government
[constitution] as will be most likely
to maintain peace and order in the
colony; and secure substantial and
equal liberty to the people.” James
Madison of Montpelier, only twen-
ty-five years old, was elected to be a
delegate from Orange County to the
Revolutionary Convention.

George Mason played the major
role in the Convention, but Madi-
son, despite his youth, made an
original and enduring contribution
to religious freedom. Article XVI of
the Virginia Declaration of Rights
includes these words contributed
by James Madison: "{A]ll men are
equally entitled to the free exercise
of religion.”

Virginia, like most states in the
world of 1776, had an official reli-
gion. The Anglican Church was es-
tablished in 1606 by the first Char-
ter granted to the Virginia
Company. Many Virginians, how-
ever, were not members of the offi-
cial Anglican Church. They chose to
be Methodists, Baptists, Presbyteri-
ans, or members of some other
Christian church. So, Article XV1 of
the Virginia Declaration of Rights
seemed to reflect social reality in
Virginia in 1776.

Conflict Over the Meaning of
Religious Freedom

Article XVI1 of the Virginia Decla-
ration of Rights was a bold step
forward in the cause of religious
freedom, but Virginians interpreted
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it differently, which led to a serious
political conflict in 1784-1785. The
issue was raised by the popular
Patrick Henry, who introduced a
seneral Assessment bill to the Gen-
eral Assembly in 1784. Henry's pro-
posal was titled, "A Bill Establish-
ing a Provision for Teachers of the
Christian Religion.”

Henry's General Assessment bill
called for payment of taxes to sup-
port Virginia teachers of the Chris-
tian religion. Each taxpayer, how-
ever, could designate which church
(Anglican, Methodist, Baptist, etc.)
would receive his share of the tax
to pay for religious education. Thus,
the General Assessment bill desig-
nated all Christian churches as offi-
cial or "established" religions of the
state of Virginia. Patrick Hemry
spoke in the General Assembly for
his bill and emphasized the follow-
ing points:

o A free and stable government
cannot be sustained without the
support of Christian institu-
tions.

o Public and private morality will
suffer unless Christian religious
institutions in the state are
strong and active.

e History records the decline and
fall of nations that failed to sup-
port their religious institutions.

e Christian institutions in Virginia
are suffering from lack of volun-
tary financial support.

o Therefore, it is proper, for the
good of the state, to reruire
citizens of Virginia to pay a tax
for support of ministers and
their churches.

James Madison opposed Patrick
Henry's arguments. He argued that
the General Assessment bill was an
unacceptable limitation on the indi-
vidual's freedom of conscience.
Further, Madison argued that Hen-
ry’s bill was in violation of Article
XV1 of the Virginia Declaration of
Rights: “[A]ll men are equally enti-
tled to the free exercise of religion,
acceording to the dictates of con-
science.” To Madison, "all men”
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meant every person— Christian and
non-Christian, believers and non-
believers. He said that it would be
wrong for the government to re-
quire non-Christians to pay taxes to
the government to support institu-
tions in which they did not believe.

Patrick Henry's bill for the sup-
port of “teachers of the Christian
religion” passed on its first reading
in the General Assembly by a vote
of 47 to 32. A short time later (No-
vember 17, 1784), the bill's stron-
gest advocate, Patrick Hemry, left
his seat in the General Assembly to
become GGovernor of Virginia. How-
ever, important backers of Henry's
bill remained, including John Mar-
shall, Edmund Randolph, and Rich-
ard Henry lee. lee wrote his
thoughts on this issue in a letter to
James Madison.

From Richard Henry Lee to James
Madison, November 26, 1784

... I conceive that the (ien. Assess-
ment [bill] and a wise digest of our
militia laws are very important con-
cemns: the one to secure our peace and
the other our morals. ... {T}he experi-
ence of all times shows Religion to be
the guardian of morals—and he must be
a very inattentive observer in our Coun-
try. who does not see that avarice is
accomplishing the destruction of reli-
gion, for want of a legal obligation 10
contribute something to its supporn.
The Declaration of Rights, it seems to
me, rather contends against forcing
modes of faith and forms of worship,
than against compelling contribution
for the support of religion in general.
|The hill does not violate Article XVI of
the Declaration of Rights.]

In late November and December
1784, the General Assembly started
to receive petitions from citizens
opposed to a bill on taxation for
support of religious education. In
response to this pressure, propo-
nents of the bill modified it, so that
no one would be required to pay
taxes to support a religion in which
he did not believe. James Madison,
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however, was not moved to change
his mind about the bill and called it
“obnoxious on account of its dis-
honorable principle and dangerous
tendency.”

Nonetheless, the bill pussed its
second reading by a slim vote of
44-42. But the momentum was on
the verge of changing in Madison's
favor.

When the bill came up for its
third reading on December 24, the
delegates moved to postpone the
reading until October 1785, at the
next session of the General Assem-
bly. Furthermore, the delegates re-
solved that “the said Bill ... be
published in handbills ... and dis-
tributed ... and that the people be
requested to signify their opinion
respecting the adoption of such a
bill, to the next session.”

Madison’s Petition for
Religious Freedom

Madison was delighted. With time
on his side, he and his allies could
influence a public outcry against
the bill for state support of religious
education and defeat it. Madison's
supporters asked him to state their
case against the assessment billina
document that could be circulated
among the citizens of Virginia and
submitted to the General Assembly
at its next meeting. Madison agreed
and wrote A Memorial and Remon-
strance against religious assess-
ments, which was printed and dis-
tributed throughout Virginia.

The "Remonstrance” includes fif-
teen arguments against the assess-
ment bill. Madison emphasized the
dangers to individual rights posed
by civil interference in religious
matters; and he pointed to threats
to religion from close affiliation
with government. He urged separa-
tion of church and state.

Madison wrote about A Memo-
rial and Remonstrance in a letter
to Thomas Jefferson (August 20,
1785): “The opposition to the gen-
cral assessment [bill] gains ground.
At the instance of some of its adver-
saries | drew up the remonstrance
herewith enclosed. It has been sent
[throughout the state] and | am told
will be pretty extensively signed.”
People were asked to sign copies of
the “Remonstrance” and send them
to the next session of the General
Assembly. (See the abridged and
annotated copy of the document,

which follows. Statements in brack-
ets are annotations on the particu-
lar parts of the document.)

TO THE HONORABLE
THE GENERAL ASSEMBLY OF THE
COMMONWEALTH OF VIRGINIA
A MEMORIAL AND REMONSTRANCE
{June 20, 1787)

We, the subscribers, citizens of the
said Commonwealth, having taken into
serfous consideration, a Bill printed by
order of the last Session of General
Assembly, entitled “A Bill establishing a
provision for Teachers of the Christian
Religion,” and conceiving that the same
if finally armed with the sanctions of a
law, will be a dangerous abuse of
power, are bound as faithful members
of a free State to remonstrate against it,
and to declare the reasons by which we
are determined. We remonstrate against
the said Bill.

1. Because, we hold it for a funda
mental and undeniable truth, “that Re-
ligion or the duty which we owe to our
Creator and the manner of discharging
it, can be directed only by reason and
conviction, not by force or violence"
[Article XV1, Virginia Declaration of
Rights, 1776}. The Religion then of ev-
ery man must be left to the conviction
and consclence of every man; and it is
the right of every man to exercise it as
these may dictate. This right is in its
nature an unalienable right.... We
maintain, therefore, that in matters of
religion, no man’s right is abridged by
the institution of Civil Society, and that
religion is wholly exempt from its cog-
nizance. {Religious liberty is a right of
individuals that cannot be abridged. Se,
the practice of religion should be a
private matter and exempt from secular
authority.}

2. Because, if Religion be exempt
from the authority of the Society at
large, still less can it be subject to that
of the Legislative Body. . .. Their juris-
diction is both derivative and limited; jt
is limited with regard to the co-ordinate
departments |of the government ], more
necessarily is it limited with regard to
the constituents {the people of the
state]. The preservation of a free Gov-
ernment requires not merely, that the
metes and bounds which separate each
department of power be invariably
maintained; but more especially that
neither of them be suffered to overleap
the great Barrier which defends the
rights of the people. The Rulers who are
guilty of such an encroachment, exceed
the commission from which they derive
their authority, and are Tyrants. The
People who submit to it are governed
by laws made neither by themselves nor
by an authority derived from them, and
are slaves. [The legislature has no right
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to meddle in religious beliefs and prac-
tices.]

3. Because, it is proper to take alarm
at the first experiment on our liberties.
We hold this prudent jealousy to be the
first duty of Citizens, and une of the
noblest characteristics of the late Rev-
olution. The free men of America did
not wait till usurped power had
strengthened itsell by exercise and en-
tangled the question in precedents.
They saw all the consequences in the
principle, and they avuided the conse-
quences by denying the principle, We
revere this lesson too much soon to
forget it. Who does not see that the
same authority which can establish
Christianity, in ex :lusion of all other
Religions, may establish with the same
ease any particular sect of Christians, in
exclusion of ail other Sects? That the
same authority which can force a citi-
zen to contribute three pence only of
his property for the support of any one
establishment, may force him to con-
form to any other establishment in all
cases whatsoever? [Even the smallest
infringem~nt of the individual's reli-
gious liberty must be prevented. This
should be done to prevent small abuses
of individua! rights from becoming
larger and more dangerous to the pres-
ervation of religious liberty.}

4. Because, the Bill violates that
equality which ought to be the basis of
every law.... If “all men are by nature
equally free and independent,” [Article
I, Virginia Declaration of Rights] all men
are to be considered as entering into
Society on equal conditions; as relin-
quishing no more, and therefore, retain.
ing no less, one than another, of their
natural righus. Above all are they to be
considered as retaining an “equal title
to the free exercise of Religion accord-
ing to the dictates of Conscience,”
[Article XV], Virginia Declaration of
Rights). Whilst we assert for ourselves a
freedom to embrace, to profess and to
observe the Religion which we believe
to be of divine origin, we cannot deny
an equal freedom to those whose minds
have not yet yielded to the evidence
which has convinced us. If this freedom
be abused, it is an offence against God,
not against man: To God, therefore, not
to man, must an account of it be ren.
dered. As the Bill violates equality by
subjecting some to peculiar burdens, so
it violates the same principle, by grant-
ing to others peculiar exemptions. ...
{Equality in the free practice of religion
means that each person has the same
nght to believe and worship, or not
worship, as the individual chooses.
Government support of religion violates
the basic principle of equality before
the law by favoring some individuals
and groups over others.)

5. Because, the Bill implies either that
the Civil Magistrate is a competent
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Judge of Religious Truth; or that he may
employ Religion as an engine of Civil
policy. ... [Government officials cannot
properly decide among alternative
views of truth in religious matiers. So
they should not have power to favor
one religion over another and to use
religion for public political purposes.}

6. Because, the establishment pro-
posed by the Bill is not requisite for the
support of the Christian Religion. To
say that it is, is a contradiction to the
Christian Religion itself, for every page
of it disuvows a dependence on the
powers of this world: it is a contradic-
tion to fact; for it is known that this
Religion both existed and flourished,
not only without the suppport of human
laws, but in spite of every opposition
from them.... [Christianity does not
need the support of a government for
its preservation or practice. The value
of this religion is independent of the
policies of a civil guvernment ]

7. Because, experience witnesseth
that ecclesiastical establishments, in-
stead of maintaining the purity and ef-
ficacy of Religion, have had a contrary
operation. ... [Examples in history
show that government aid to and in-
volvement in religion has often cor-
rupted and otherwise hurt the cause of
religion.}

8. Because, the establishment in ques-
tion is not necessary for the support of
Civil government. ... What influence in
fact have ecclesiastical establishments
had on Civil Society? [History indicates
that they have often been used to op-
press the people and deprive them of
their liberty.} {Ijn no instance have they
been seen the guardians of the liberties
of the people. Rulers who wished to
subvert the public liberty, may have
found an established Clergy convenient
auxiliaries [helpers}. A just Government
... will be best supported by protecting
every Citizen in the enjoyment of his
Religion with the same equal hand
which protects his person and his prop-
erty; by neither invading the equal
rights of any Sect, nor suffering any
Sect to invade those of another. [Gov-
ernment support of religion is not nec-
essary to the security of a free govern-
ment; and it may be dangerous to order
and liberty in a civil society.]

9. Because, the proposed establish-
ment [bill] ix a departure from that
generous policy, which offering an Asy-
lum to the persecuted and oppressed of
every Nation and Religion, promised a
lustre to our country, and an accession
to the number of its citizens.... [The
bill] is ... a signal of persecution. It
[withhulds] the equal rank of Citizens
{from] all those whose opinions in Re-
ligion do not bend to those of the
Legislative authority. Distant as it may
be in its present form from the Inquisi-
tion, it differs from it only in degree.

)
[-RICH Religious Liberty

IToxt Provided by ERI

The one is the first step, the other the
last in the career of intolerence. The
magnanimous sufferer under this eruel
svourge in foreign Regions, must view
the Bill as a Reacon on our Coast,
warning him to seek some other haven,
where liberty and {charity] . . . may offer
a4 more certain repose from his Trou-
bles. [The bill, if enacted, would dis-
courage immigration by people seeking
relief from tyranny in other countries.]

10. Because, it will have a like ten-
dency to banish our Citizens. The al-
lurements presented by other situations
are every day thinning their number.
{The assexsment bill, if passed, would
influence people to move away from
Virginia.]

11. Because, it will destroy that mod-
eration and harmony which the forbear-
ance of our laws to intermeddie with
Religion has produced among its sev-
eral sects.... The very appearance of
the Bill has [encouraged religious con-
flict].... What mischiefs may not be
dreaded, should this enemy [the bill] to
the public quiet be armed with the force
of law? {Laws that favor one religion
over another encourage strife among
religious grsups.|

12. Because, the policy of the Bill is
adverse to the diffusion of the light of
Christianity. . .. Instead of Levelling as
far as possible, every obstacle to the
victorious progress of Truth, the Bill
with an ignoble and unchristian timidity
would circumscribe it with a wall of
defence against the encroachments of
error. {The assessment bill, if enacted,
would discourage contact between be-
lievers and non-believers. This would
hinder the spread of religion to the
latter.]

13. Because, attempts to enforce by
legal sanctions, acts obnoxious to so
great a proportion of Citizens, tend to
enervate the laws [make them unen-
forceable] in general, and to slacken the
bands of Society {weaken the authority
that helds a community together]. If it
be difficult to execute any law which is
not generally deemed necessary or sal-
utary, what must be the case, where it is
deemed invalid and dangerous? And
what may be the effect of s0 striking an
example of impotenev in the Govern-
ment, on its general authority? {At-
tempts to enforce a religious assess-
ment that is unpopular among many
citizens will have the unhappy result of
undermining respect for government
and law.]

14. Because, a measure of such sin-
Rular magnitude and delicacy ought not
to be imposed, without the clearest
evidence that it is called for by a major-
ity of citizens, and no satisfactory
method is yet proposed by which the
voice of the majority in this case may be
determined, or its influence secured. ...
{If the majority of ihe people do not
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clearly support this bill, then it should
not be enacted. There is not likely to be
undisputed evidence that an over
whelming majority of the people favor
the bill |

15. Because, finally, “the equal right
of every citizen to the free exercise of
his Religion according to the dictates of
conscience” is held . . . the same ... with
all our other rights. . .. Either then, we
must say that the Will of the Legislature
is the only measure of their authority;
and that in the plenitude of this author-
ity, they may sweep away all our funda-
mental rights; or, that they are bound to
leave this particular right untouched
and sacred. Either we must say that
they may control the freedom of the
press, may abolish the Trial by Jury
{and take away other rights guaranteed
by the State Constitution] or, we must
saty, that they have no authority to enact
into law the Bill under consideration.
We the subscribers say, that the Gen-
eral Assembly of this Commonwealth
have no such authority. And that no
effort may be omitted on our parns
against so dangerous an usurpation, we
oppose to it, this remonstrance....
[Since religious liberty has the same
validity as other natural rights of the
individual, the government has no au-
thority to abridge this right. Either we
must grant that the government has
authority to take away all inherent
rights of the peop’c, or we must deny
that the government has authority to
take away or diminish the inherent right
of individuals to religious liberty.]

Outcome of the Conflict Over
Religious Freedom

Members of the General Assem.
bly saw many petitions when they
convened in October 1785. About
1,200 signatures weoee attached to
pro-assessment  petitions. More
than 10,000 Virginians signed peti-
tions against the General Assess-
ment bill. Most of the anti-assess-
ment  petitions  either  included
Madison's statements or reflected
them. Thus, at the outset of the
autumn session of the General As.
sembly, the fate of the bill was
sealed. It was referred to committee
and never reported back to the Gen-
eral Assembly. Madison had won
his campaign to defeat this pro-
posal for state support of religion.

Madison quickly pushed for pas-
sage of Thomas Jeflferson's bill for
Establishing Religious Freedom,
which had been introduced initially
in 1779. Again he was successful
and Jefferson's bill became law.
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Act For Establishing Religious
Freedom, January 18, 1788

Be it enacted by the General Assem-
bly, That no man shall be compellzd to
frequent or support any religious wor-
ship, place, or ministry whatsoever, nor
shall be enforced, restrained, mol 2sted.
or burthened in his body or goods, nor
shall otherwise suffer on account of his
religious opinions or belief; but taat all
men shall be free to profess, end by
argument to maintain, their opinion in
matters of religion. and that the same
shall in no wise diminish, enlarge, or
affect their civil capacities.

Madison reported these victories
for religious liberty to his friend
Jefferson in Paris.

From James Madison to 'Thomas
Jefferson, Janusary 22. 1788

The steps taken throtghout the
Country to defeat the Genl. Assessment
{bill] had produced all thy effect that
could have been wished. The table was
loaded with petitions & remonstrances
from all parts against the interposition
of the Legislature in mattars of Religion.
{The essential parts o? your bill on
Religious Freedom] pessed without a
single alteration, and ‘1 fiatter myself
have in this Country extinguished for-
ever the ambitious hope of making laws
for the human mnd.*. ..

An even larger victory for reli-
gious freedom ioomed ahead. In
1789, James Madison attended the
first session o! Congress under the
Constitution »f 1787. He had been
~lected to the House of Representa-
tives from his district in Virginia.
Madiscn proposed addition of a Bill
of Rights to the Constitution, which
included the principle of religious
freedom that he and Jefferson had
supported in Virginia.

The following statement is Mad-
ison’s first draft of a constitutional
amendment on religious freedom:
“The civil rights of none shall be
abridged on account of religious
belief or worship, nor shall any na-
tional religion be established, nor
shall the full and equal rights of
conscience be in any manner, or on
any pretext abridged.”

Madison's original draft was re-
vised by a committee of Congress
to the familiar words of Amend-
ment [. “Congress shall make no
law respecting an establishment of

religion, or prohibiting the free ex:
ercise thereof....”

Madison's essential ideas on reli-
gious freedom, first advanced in
1776 at Virginia's Revolutionary
Convention, had prevailed They
were included partially in the first
Constitution of the free state of
Virginia. They were eloquently
stated in A Memorial and Remon-
strance, which was used to defeat
legislation to limit religious liberty.
They were embodied in Jefferson's
Act for Establishing Religious
Freedom. And finally, they were en-
shrined in the Constitution of the
United States.

Reviewing Facts and Main
Ideas

1. What important events in the
history of religious freedom are as-
sociated with each of the following
dates. Identify one or two events for
each date. Why is each event impor-
tant in the history of religious free-
dom?

1776
1785
1786
1789

e. 1791

2. What was Patrick Henry's
General Assessment bill?

3. Who were magor supporters
and opponents of Henry's General
Assessment bill?

4. What were three main ideas of
supporters of Henry's General As-
sessment bill”?

5. What were three main ideas of
opponents of Henry's General As-
sessment bill?

6. What happened to the General
Assessment bill at each of the
points indicated below:

a. First reading of the bill, No-
vember 1784.

b. Second reading of the bill,
December 1784.

¢. Postponement  of  third
reading of the bill, Decem-
ber 1784

d. Public examination and
discussion of the bill, Jan-
uary to October 1785.

¢. Convening of fall session
of the General Assembly,
October 1785.

f. Passage of the bill for Es-
tablishing Religious Free-
dom, January 1786.
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Examining Evidence in
Documents

1. Review the !otter from Richard
Henry Lee to James Madison to find
answers to these questions.

a Why did Lee support the
General Assessment bill?

b. Why did Lee claim that the
General Assessment bill
did not contradict the Vir-
ginia Declaration of
Rights?

2. Review A Memorial and Re-
monstrance to find answers to the
following questions.

a. What was the overriding
purpose of Madison in
writing this document?

b. According to Madison, why
would Henry's General As
sessment bill have a harm-
ful effect on the rights and
liberties o! individuals? See
the following sections of
A Memorial and Remon-
strance: Nos. 3, 4, 5, 9,
15.

¢. According to Madison, why
would Henry's General As-
sessment bill not be neces-
sary for the well-being of
the state government and -
community in Virginia?
Why could it cven be harm-
ful to them? See the follow-
ing sections of A Memorial
and Remonstrance. Nos. 8,
10, 11, 13.

d. According to Madison, why
would Henry's General As-
sessment bill have a harm-
fu} effect on religious insti-
tutions in Virginia? See the
following sections of A Me-
morial and Remonstrance:;
Nos. 6, 7, 12.

3. Review the Virginia Act for
Establishing Religious Freedom to
find answers to the following ques-
tions.

a. What is the main idea of
this Act?

b. What are the similarities
between this Act and sec-
tions 1 and 4 of A Memo-
rial and Remonstrance?

¢. What are the similarities
between this Act and the
principle of religious free-
dom in Amendment ! of the
U.S. Constitution?

idess of the Founders



Making Judgments about Ideas
in Documents

1. There are fifteen sections in A
Memorial and  Remonstrance.
Which section meludes the most
important idea about religious free-
dom as this principle applies to the

F ]{[1@. Religious Liberty
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United States today? Be prepared to
provide at least two reasons in sup-
port of your judgment.

2. Compare the Virginia Act for
Establishing Religious Freedom
with (a) Madison's original draft of
an amendment to the US, Constitu-
tion on religious liberty and (b) the

part of the Constitution's First
Amendment that guarantees reli-
gious freedom. What are the simi-
larities and differences in these
statements  about religious free-
dom? Which statement of the prin-
ciple of relij ‘'ous liberty do you
prefer? Why?
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John Adams of Massachusetts
was so thoroughly American in his
loyalties and actions that he wished
to be called “John Yankee.” In this
way, he sought to distance himself
from a symbol of Great Britain,
“John Bull.” His deep roots in the
“New World” of North America,
however, were planted by ancestors
from the “old country” of England.
The Adams family in America was
founded by John's great-great
grandfather, Henry Adams, who had
emigrated from England to Brain-
tree, Massachusetts in 1640.

John Adams enlisted early in the
cause of American independence
from Britain, and in 1774 he served
as a delegate from Massachusetts in
the first Continental Congress. As a
meinber of the second Continental
Congress, 1775-1777, Adams worked
to persuade hesitant colleagues to
declare the independence of the
United States of America. In 1783 he
was part of the American delegation
that negotiated the Treaty of Paris,
which successfully concluded ihe
American War of Independence.

During the framing and ratifying
of the Constitution in 1787, Adams
was gbroad representing his coun-

F l{llC 1, Separation of Powers
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try at the Cowrt of St. James in
England. Despite his absence from
the Federal Convention, Adams had
a big influence on the contents of
the new Constitution, especially its
separation of powers into three
branches (legislative, executive,
and judicial) and the further divi-
sion of the legislature into two
parts—a House of Representatives
and a Senate.

In 1776 John Adams wrote a pam-
phlet, Thoughts on Government,
which was widely read by Ameri-
cans engaged in making constitu-
tions for their newly independent
state governments. He also used
these ideas in writing the Massa-
chusetts Constitution. Adams’ con-
cepts on constitutional government
were accepted by civic leaders
throughout the United States. Most
importantly, they were applied to
the making of constitutions in the
American states and to the framing
of the U.8. Constitution.

Adams’ concept of separation of
powers influenced the delegates in
the Federal Convention. Gregg L.
Lint and Richard Alan Ryerson, ex-
perts on the constitutional thought
of John Adams, claim that “his po-

litical ideas, especially concerning
the separation of powers, had
helped shape the thought of every
delegate to that epochal meeting.
For it was Adams, more than any
other of the nation’s f~ anders, who
had thought, spoken, and written in
defense of this concept for over
twenty years.”

Part II includes an essay by Lint
and Ryerson, “The Separation of
Powers: John Adams’ Influence on
the Constitution.” These two au-
thors examine the development of
John Adams’ ideas on constitu-
tional government from the 1760s
through the 1780s. They emphasize
his commitment to limited govern-
ment and the rule of law, and show
how Adams’ concept of separation
of powers was at the core of his
model of republican government.
The essay by Lint and Ryerson is
followed by a Teaching Plan and a
Lesson for high school students:
“John Adams and Separation of
Powers.” The Teaching Plan and
Lesson provide materials for high
school history and government
~ourses on core ideas and docu-
ments in the civic heritage of the
United States.



DOCUMENTS

The Separation of Powers: John Adams’
Influence on the Constitution

by GREGG L. LINT AND RICHARD ALAN RYERSON

vice-president of the United States, and its sec-
&% ond president, did not attend the Constitutional
Convention. Serving in London as the Urited
States' first minister to Great Britain, he could
have no direct impact on the outcome of the dis-
cussions in Philadelphia. As the author of
Thoughts on Gorernment (1776) and the Massa-
chusetts Constitution of 1780, however, his politi-
cal ideas, especiaily concerning the separation of
powers, had helped shape the thought of every del-
egate to that epochal meeting. For it was Adams,
more than any other of the nation's founders, who
had thought, spoken, and written in defense of this
concept for over twenty years.

lohn Adams, revolutionary leader, diplomat, first

The Student of the British Constitution

John Adams came to his views on government
from his beliefs about the nature of human beings.
Throughout his long life, Adams remained firmly
convinced that all men were subject to inordinate
self-love. This invariably created a keen desire for
unmerited respect, fame, and power that could
ruin any government. In an unpublished newspaper
essay written in 1763, when he was only twenty-
seven, he opened with the maxim, “All men would
be tyrants if they eould,” then portrayed the
abuses of unchecked power in the starkest colors,
and concluded by expounding the practical impli-
cations of this human condition:

No simple Form of Gorermment can
possibly secure Mea agaiast the Violences
of Pocer. Simple Monar hy will soon
muould itself into Despot'sm, Aristorracy
will svon commence an (Migarchy, and
Democrac s will soon degenerate into an
Anarhy . .. and erery one of these will
soon monldd itself into a system of subor-
dination of all the maral Virtues, and In-
teflectual Abilities, all the Powers of
Wealth, Beauty, Wit. and Science, to the
wanton Pleasures, the capricious Will,
anidd the execrable Cruelty of one or a iery
few.

“An Essay on Man's Lust for Power”, August

1763, The Papers of John Adsms, vol. 1, p.
83.

Long after the American Revolution was over, Ad-
ams re-rcad this youthful essay and commented:

“This last Paragraph has been the Creed of my
whole Life and is now (1807} as much approved as
it was when it was written.”

In 1763, however, Adams believed that under the
British constitutional system the people of New
England, armed with their effective system of pub-
lic education and their active dissenting ministry,
could defend their rights against any attack. The
Massachusetts charter of 1691, he explained, had
placed an important power in the hands of the
common voter:

We have a check upon two branches of the
legislature, as each branch has upon the
other two; the power I mean of electing, at
staled periods, one branch [the House of
Representatives], which branch has the
power of electing another [the Council]. It
becomes necessary to every subject then,
... to eramine and judge for himself of
the tendency of political principles and
measures. Lel us evamine them with a so-
ber, a manly, a British, and a Christian
spirit.

*," in the Boston Gazeite, August 29, 1763,

The Papers of John Adams, vol. 1, p. BY.

In John Adame’ earliest political thought, Britain's
constitution and its Massachusetts descendant
needed no reformation:

Were [ to define the British constitution,
therefore, I should say it is a limited
monarchy, or a mivture of the three
Jorms of government commonly known in
the schools, reserving as much of the mo-
narchical splendor, the aristocratical in-
dependency, and the democratical Jree-
dom, as are necessary, that each uf these
powers may have a1 controul buth in legis-
lation and execution, onver the other tien,
for the preservation of the subjects liberty.
... And it is [the] reservation of funda-
mentals, of the right of giving instruc-
tions [to representatives], and of new
elections, which creates a pnpular check,
upon the whole gorernment which alone
secures the constitution from becoming
an aristocracy, or a mixture of moxarchy
and aristocracy only.

Boston Gazefte, Jan. 27, 1766, The Papers of
John Adams, vol. 1, pp. 187-188.
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The preservation of this constitutional system,
however, depended upon each branch of govern-
ment jealously guarding the precise, formal bound-
aries of power that fixed its proper constitutional
position relative to the other two branches. As the
imperial conflict between Great Britain anc her
colonies grew, John Adams began to study the his-
torical development of Britain's complex, largely
unwritten constitution. He soon discovered that
the constitutional forms upon which liberty so
much depended were often newer and less secure
in England, and in America, than he had supposed.
In early 1773 he wrote a series of learned newspa-
per essays on “The Independence of the Judges,”
in which he demonstrated that the Crown appoint-
ment of judges on terms of good behavior, making
them immune from removal by arbitrary execu-
tives or tyrannical kings, was neither ancient, nor
protected by the common law, but was of recent
institution, and thus relatively weak and subject to
attack by unprincipled Crown officials or members
of Parliament.

The mounting conflict between Massachusetts’
patriot leaders and Great Britain further refined
both John Adams’ appreciation of a balanced con-
stitution and his awareness of its vulnerability in
British North America. In January 1773 he was
chosen to draft the response of the Massachusetts
House of Representatives to Governor Thomas
Hutchinsor's sweeping assertion of Parliamentary
supremacy in America. The reply denied this su-
premacy in the strongest terms yet used in Ameri-
ca, but it concluded by accepting the necessity of
maintaining certain powers of the Crown.

And should the People of this Province be
lef? to the free and full Exercise of all the
Liberties and Immunities granted to them
by [the] Charter [of 1691], there would be
no danger of an Independance on [i.e.
Jrom| the Crown. Our Charters reserve
great Power to the Croun in its Represen-
tatives {the royal governors], fully suffi-
rient to balance, analagous to the English
Constitution, all the Liberties and Privi-
leges granted to the People.

Massachusetts Mouse Journal, 1772-1713. pp.

178-180, The Papars of John Adams, vol. 1,
pp. 329-30.

At the height of their passion against an overbear-
ing Parliament and a host of arbitrary and corrupt

ministers and officers of the Crown, John Adams
and his colleagues firmly believed that the local
components of Massachusetts’ government. popu-
lar and legislative, must be balanced by the more
cosmopolitan powers of Crown prerogative. Only
this balance could insure that the democratic ele-
ments of their constitution would not overwhelm
its monarchical and aristocratic elements, causing
the government to degenerate into anarchy.

The Revolutionary Lawgiver

The events of the next two years, however, per-
manently transformcd John Adams’ political world,
and required a new approach to America’s consti-
tutional problems. In 1774 the British government,
in response to the Boston Tea Party, closed the
port of Boston, revised the Massachusetts Charter
by parliamencary statute, and sent a military gover-
nor with an army of occupation to the province.
Britain's sudden, unilateral alteration of its consti-
tutional relationship to Massachusetts, followed by
America's successful establishment of provincial
congresses and the First Continental Congress,
soon convinced Adams that the monarchical and
aristocratic elements of a British-style constitution
need not be centered in England, nor based on an
inherited monarchy and a landed, titled aristocra-

cy.

As the imperial crisis escalated toward war in
the winter and spring of 1775, John Adams turned
anew to those seventeenth-century English authors
who had developed the revolutionary principles
that America's patriot leaders held so sacred: Al-
gernon Sidney, John Locke, and above all James
Harrington, whose Commonwealth of Oceana
(1656) had proposed an elaborate republic to re-
place England's recently abolished monarchy. In
twelve scholarly newspaper essays written on the
eve of the battles at Lexington and Concord, John
Adams, as "Novanglus,” moved into uncharted con-
stitutional waters. By March, he had come to view
the British constitution in a radically new light:

[f Aristotle, Livy, and Harrington knew
what a republic was, the British constitu-
tion is much more like a republic than an
empire. They define a republic o be a
government of laws, and not of men [from
Harrington, Oceana). If this definition is
just, the British constitution is nothing
more or less than a republic, in which the
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king is first magistrte. This office being
hereditary, and being possessed of such
ample and splendid prerogatives, is no
objection to the gorernment’s being a re-
public, as long as it is bound by fired
lauws, which the peapie have a roice in
making, and a right to defend.

“Novanglus,” Boston Gazette, March 6, 1775,
The Papers of John Adams. vol. 2, p. 34,

Once he had seized this new vision of what a
just constitution might be, John Adams turned his
thoughts increasingly to the plight of Ametica’s
royal provinces. Suddenly stripped. by the rapidly
spreading rebellion, of royal officials who could
command the respect of their people, these colo-
nies were in desperate need of executive and judi-
cial authority that could maintain public order and
allow the war with Britain's invading armies to
proceed. Provincial leaders from north and south
soon beseiged the Continental Congress for guid-
ance. That summer and fall John Adams. who rep-
resented Massachusetts in Congress, urged his col-
leagues to advise his home provinee, and then New
Hampshire, 1o set up new governments without
Crown authority, although he did not yet advocate
formal independence from Great Britain. Congress,
to Adams’ exasperation, refused to advise these
bold measures, but the debates on these occasions
set him to thinking hard about the best form for
new American constitutions. By November 1775,
John Adams was ready to step forward as Ameri-
ca’s first lawgiver.

The immediate oceasion of Adams’ debut as a
constitution-maker was an evening's conversation
with his Virginia colleague, Richard Henry Lee,
who wanted Adams’ thoughts as a guide to reform-
ing Virginia's government to meet the challenge of
the Revolutionary crisis. But Adams’ carefully
phrased letter of the following day reveals a mind
long absorbed with the details of constitutional
structure. Many of these details were simply taken

from the Massachusetts Charter of 1691, which Ad-
ams had always revered, but the heart of his letter
lay in several clauses in which he set forth his
broader convictions about constitutional govern-
ment:

John Adams to Richard Henry Lee,
Philageiphia, November 15, 1775
{The Papers of John Adams, vol. 3, pp. 387-8.)

A Legistative, an Evecutive and a judicial
Power comprehend the whole of what is
meant and understond by Gorermment. 1t
is by balancing evuch of these Powers
against the other tieo, that the Effort in
human Nature imeards Tyranny can
alone be checked and restrained and any
degrvee of Freedom presereed in the Con-
stitution,

Let the Gorernor, Council, and House
he vach a distinet and independant
Branch of the Leyisiature, and hare a
Negative on all Laws.

Let all Officers and Magistrates civil
and military, be nominated and appoint-
erl by the Gavernor, by and with the Ad-
rice and Consent of his Couneil.

Let the Judges, at least of the Supream
Court, be incapacitated by Law from
holding any Share in the Legislative or
Erecutive Power, Let their Compiissions
be during good Behaviour, and their Salu-
ries ascertained and established by Law.

In establishing such a government, Adams initial-
ly preferred that the popularly elected House
choose the Council, and that both jointly choose
the Governor, but he added that the legislature. “if
it is thought more beneficial,” might leave the elec-
tion of the Governor and Council to the people “as
soon as affairs get into a more quiet Course.” In
other passages, too, he stressed the need to adapt
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a constitution to the needs of a particular people,
and he imagined that thirteen provinces might
have thirteen different constitutions. On the sepa-
ration and balance of powers, however, Adams
stood firm, in this letter and in every succeeding
statement to the end of his life.

The model of government presented in his letter
to Lee became the basis for John Adams’ first cele-
brated and widely influential constitutional plan,
his Thoughts on Government, which appeared in
Philadelphia in April 1776. Adams insisted on pub-
lishing this pamphlet anonymously, although the
secret was not kept long. In May he dismissed his
essay, which was intended as a practical guide for
several colonies that were about to frame new
constitutions, as a "hasty hurried Thing and of no
great Consequence.” But the tract is a succinet,
well-written statement of his views, in 1776 and for
decades thereafter, of how a government ought to
be constructed. The model of government ir
Thoughts followed his November letter to Lee ex-
actly, but Adams added his reasons for preferring
cach structural feature of his plan. He began by
flatly asserting that “the blessings of society de-
pend entirely on the constitution of government™:
some models would advance human happiness,
others would prevent it. Moreover, echoing his
“Novanglus™ letters of 1775, he declared that
“there is no good government but what is Republi-
can,” and, quoting Harrington again, “the very defi-
nition of a Republic is "an Empire of Laws, and not
of men'."

Turning to his model, Adams set at its center a
representative Assembly that “should be in minia-
ture, an exact portrait of the people at large, It
should think, feel, reason, and act like them.” This
Assembly, however, must never be allowed to be-
come the whole government—as some Americans
were then inclined to make their reformed legisla-
tures, and as Pennsylvanians very nearly did five
months later, following the Declaration of Indepen-
dence, Any all-powerful legislature would soon be
subiect “to all the vices, follies and frailties of an
individual,” with no controlling, corrective power.
Such an Assembly would grow ambitious and ava-
ricious in the absence of any opposition. and it
was, in any event, structurally unsuited for execu-
tive and judicial roles.

Moreover, Adams declared. even to place all leg-
islative power in one house would concentrate
that power too strongly; a second. upper house, or
Council, was needed “as a mediator between the
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two extreme branches of the legislature, that
which represents the people and that which is
vested with the executive power.” (Adams consid-
ered the governor a part of the legislative power
because he could sign or veto legislation.) And that
executive, Adams believed, ought to have an abso-
lute veto over the Assembly and Council as a final
check upon the legislative power. (This last opin-
ion was almost universally unpopular in America,
but Adams never retreated from it.) Adams again
favored the election of the Council by the Assem-
bly, and of the Governor by both houses, as he had
in November, but he was not concerned that any
province might prefer to che se the Governor and
Council by popular vote, so long as they were
granted the independence that they needed to bal-
ance the power of the Assembly. Finally, bhe insist-
ed that “the judicial power ought to be distinct
from both the legislative and the executive, and in-
dependent upon [of] both, that so it may be a
check upon both, as both should be checks upon
Jhat”

The impact of John Adams’ brief pamphlet was
immediate and widespread. Of the eight constitu-
tions that were framed in the vear following its ap-
pearance, Thoughts on Government directly influ-
enced three, those of New Jersey, Virginia, and
North Carolina, and probably two others, in Mary-
land and Delaware. Adams himself felt that New
York's Constitution of 1777 showed the stamp of
his views. Only Pennsylvania and Georgia emphati-
cally rejected his model. While it is often observed
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Richard Henry Lee, engraving by P. Maverick trom a drawing by Longacrs. Lidrary of Congress.

that the earliest state constitutions created weaker
executives and, in a few cases, more dependent ju-
diciaries than either their colonial antecedents or
the revised constitutions that suceeeded them after
the war with Britain ended, they had far stronger
executives and more independent judiciaries than
many leaders in each of these states desired. The
considerable succeess of those favoring the separa-
tion and balance of powers, in the strongly anti-ex-
ecutive political climate of 1776, owes greatly to
John Adams.

The Massachusetts Constitution

It was John Adams' firm conviction, however,
that the new American constitutions of 17761777
were all imperfect in greater or lesser degree. Few
of them had been framed by special conventions
elected for that purpose, many restricted their
judges to set terms in office, many lacked a bill of
rights to protect the citizen, and nearly all had
weak executives. And not one had ever been rati-
fied by the people. With the exception of a bill of
rights, Adams had recommended each of these fea-
tures, either in Thoughts on Goreranent, or to his
colleagues in Congress.

In 1779, after three years of constant congressio-
nal and diplomatice labors during which he had lit-
tle occasion to think or write about constitutions,
John Adams unexpectedly got his grand cha:ce to
show Americans how a constitution shouls be
written. In September of that year he wzs chosen
to draft a constitution for a convention especially
elected to that role by the voters of Massachusetts.
Adams did not attempt to transiate his Thoughts
om Government directly into a working constitu-
tion, however, for the past three years had seen
several important constitutional developments.

First, Virginia, and then Pennsylvania, Maryland,
and North Carolina, had incorporated highly popu-
lar bills of rights into their constitutions, and Ad-
ams quickly saw how useful a bulwark against tyr-
anny they could be. Second, where Adams had
been unsure, in Thoughts, whether Americans
could effectively choose senators, councilors, and
governors, as well as assemblymen, by popular
vote during the unsettled conditions of war, expe-
rience had shown that they could—and that they
would not accept any other method of electing
them. Finally, Massachusetts’ voters had already
rejected one constitution, drawn by the legislature,
that had not carefully attended to the voters’ wish-
S,

Adams remained convinced, however, that three
hard years of war had only proven his central con-
tentions: legislative power must be divided be-
tween two houses, governors must be independent
of legislatures, with a veto and strong appointment
powers, and judges must hold their offices for un-
limited tenure, on  ood behavior. In the text that
he presented to the drafting committee, which was
reported to the full convention with little alter-
ation, he forthrightly declared his political faith:

In the gorernment of Massachiusetls, the
legisiative, eoecutive, and judicial power,
shall be placed in sepiarate depoartimnents,
1o the end that §t pight be a gorernen!
of s and not of men,

introduction 1o the Frame of Government, Re-

port of @ Constitetion . . . {Bosten, 1778}, 0.
15.

The whole convention then took this language and
recast it in an even more compelling form, as Arti-
cle XXX (the last) of the Declaration of Rights:

IToxt Provided by ERI
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Massachuartts Houss of Regresantatives, 1773. (251-41 Box 2, Aschives of The Commonweatlh, Busicn, Mass.)

In the government of this Commonwealth,
the legisiative department shall never ex-
ereise the executive and judicial powers,
or either of them: The executive shall nev-
er excrvise the legislative or judicial pow-
ers., or either of them: The judicial shall
never erercise the legisintive and erecu-
tive powers, or either of them: to the end
it may be a gorernment of laws and not
of men.
ZZMT ! of the Convention (Bosion, 1832). p.
In drafting this constitution, Adams took a gam-
bie. The towns had emphatically rejected the pro-
posed constitution of 1778, objecting in several in
stances to its property qualifications for those
voting for senators, and to the appointive powers
of the governor and senate. Yet Adams, after study-
ing the 1778 document carefully, made the gover-
nor more powerful and independent, strengthened
the senate, called more clearly for a supreme judi-
cial coust. and instituted property qualifications for
those voting for both assemblymen and senators.
At the same time, he satisfled other objections to
the 1778 constitution, primarily by writing a com-
prehensive bill of rights and by more carefully sep-
arating the legislative, executive, and judicial roles
into distinct departments, which many Massachu-
setts voters desired as keenly as did Adams him-
self. By heading the sections of the text that de-
scribed each department's powers with prominent
titles, Adams invited each voter to visualize the
principles of separation and balance. His gamble.
and that of the convention, paid off. The Massachu-
setts Constitution of 1780, the first in America to
be submitted to the people for ratification, was ap
proved, despite severe criticism of severai of its
sections. Remarkably, it survives to this day. the
oldest functioning written constitution in the
world.

The Defender of Balanced Republican
Government

Fur seven years following his authorship of Mas-
sachusetts’' new constitution, John Adams’ total in-
volvement in diplomacy kept him from writing
anything about constitutions beyvond occasional re-
marks in private letters. When he next turned his
attention to political theory, in the fall of 1786
while still in London, he at first had a European
audience in mind, rather than an American one.
His three-volume Defence of the Constitutions of
the United States (1787-88) was an extended sur-
vey of the ancient origins and modern develop-
ment of balanced republican government in Eu-
rone, It was initially designed to convince
Europeans. and especially the Dutch, who were
just then attempting a political revolution, that
America’s state constitutions, particularly those
whose design he had influenced in 1776, and his
own Massachusetts Constitution of 1780, repre-
sented the highest development of the European
political tradition and were the only sound models
for new constitutions. As he neared the completion
of the first volume of the Deferce, however, Adams
learned of Shays’ Rebellion in Massachusetts. Fear-
fu! that his beloved constitution might be de-
stroyed in the ensuing civil strfe, he hastily added
a fow passages to the text that spoke directly to
Americans. so that hie might call them back to the
constitutional restraint of 1780

This first volume of the Defence reached Phila-
delphia in the spring of 1787, just as the delegates
were gathering for the Constitutional Convention.
It was immediately and widely read and, for the
most part, approved. But Adams’ latest work did
not offer the founding fathers fresh advice or new
ideas for constructing a constitution, nor had Ad-
ams intended that it should. Writing to John Jay on
22 September 1787, he remarked:

| The delegates] want no assistance from
m= in forming the best possible plan; but
they may have ocrasion for underia-
borers, to make it accepted by the peo-

ple. . . . One of these underworkmen, in a
rool retreat, it shall be my ambition to be-
come.

C. F. Adams, od., Works of John Adams {Bos-
ml 1m’| m- a. g. m.

The Defence, both in its first and subsequent vol-

36

ideas of the Founders



l y& mu&l f-& ':mm\um'(‘- f‘“ﬁ“\l'm

&~ S -~ -«-‘ kmwnw« ka-.-n-..

ar oy o o e LR K TR “,‘ (;
. e ) ¥
w@.m waﬁw\p-ﬁq + eem———— - h
M.,..u* """'*‘Q@. ‘-Ay @ AR e fitrane, o e g @ Mo e ol e_ubl-‘-&ﬂ
&%ﬁmw,w».*“qm . - - s a e e e et el et A € % Foalind
; ﬁm&ﬁn¢~.~—m
Mo ly iy il ve *Nﬂr‘M «fwn-«wg*mvu -t e e e e o mmnnd, ot By O aB
Wh IR QSIS "3 . B N . Y -—"m.«.u--")ﬁw ) i
wm‘wnmﬂg LR M-‘An re M orstary. vta e Ak L zak v e w8 Koo el i""" ’y,
: - ~ % ' : . L

umes, was as its title suggests an explication of
what American constitutional thinkers had already
done. Adams, who referred only rarely to the Con
vention, whether before, during, or immediately
ter its sitting, seemed largely unaware of that gath
ering's po* ntial to introduce novel constitutional
ideas into the American political tradition. Adams’
constitutional writings before 1780 had an enor-
mous impact upon the Convention, as the baseline
of most delegates’ political thought, absorbed
through their state constitutions; but the influence
of his Defenee, in either the Convention or the rati
fication debates that followed, is both difficult to
assess and far less important. The Massachusetts
Constitution of 1780 is cruvial to an understanding
of the V.S, Constitution; the Detence of the Counsti-
tutions of the United States is largely periphera! to
that document.

As his letter to Jay suggests, however, Adams
saw his role as one of supporting and explaining
the Constitution, as he did in occasional letters.
Upon reading the document in November 1787, he
concluded that the president, lacking an absolute
veto and forceed to face reelection every four years,
needed stronger powers to counter-balance the
Congress. But he slso knew that the federal execu
tive was stronger than the governors of most of
the states, and in other respects he was well
pleased with the new frame of government. The
United States Constitution, with its sharply differ-
entiated two-house legislature, its relatively strong
executive, and its independent judiciary, embodied
just those principles for which John Adams had
striven so faithfully for twenty-five years, To judge
the success of his struggle, one need only compare
the central principle of his draft version of the
Massachusetts Constitution with the opening sen-
tences of the three principal articles of the U8,
Constitution. What in 1779 read:

the legislative, executive, and judicial
power, shall be placed in separate depart-
ments, to the end that [the government of
Mussachusetts] might be a government of
laws and not of men. . ..

had by 1787 become the familiar

All legislative Powers herein granted shall
be vested in a Cungress. . .. The erecutive
Power shall be vested in a President. .

The judiciul Power . . . shall be vested in
e supreme Court . ..
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Teaching Plan for Lesson 2
John Adams and Separation of Powers

Objectives

Students are expected to

1} identify and understand central
ideas of John Adams on constitu.
tional government in the pamphlet,
Thoughts on Gorernent, and in
the Massachusetts Constitution:

2) identify and explain examples
of the following concepts in the
constitutional thought of John Ad-
ams: separation of powers, republi-
can government, rule of law, and
popular sovereignty:

3) explain how  separation  of
powers is related to the aiher core
ideas in the constitutional thought
of .John Adams:

4) explain how Adams’ concept
of separation of powers is exempli
fied in the Massachusetts Constitu
tion and Articles LI of the 1787
Constitution of the United States:

5) analyze and appraise the con.
stitutional thought of John Adams
in two documents: Thouyhts on
Gorernment and the Constitution
of Massachusetts.

Preparing to Teach the Lesson

Read the essay by Gregg L. Lint
and Richar:d Alan Rverson, “The
Separation of Powers: John Adams’
Influence on the Constitution.” Pay
special attention to these parts of
the essay: (a) Adams’ letter to Rich
ard Henry Lee on separation of
powers in government, (b) the dis
cussion of Adams’ model for consti-
tutional government in the 1776
pamphlet, Thougits on Gorern
ment, (¢) the examination of Ad
ams' contributions 1o the Massa-
chusetts Constitution. and (d) the
assessment of Adaims” influence on
the contents of the 1787 Constitu-
tion.

Read the Lesson on “John Adams
and Separation of Powers.” Pay
special attention to the two docu-
ments featured in this Lesson: ex
cerpts from Thaowughts on Gorern.
ment  and  the  Massachusctts
Constitution.

Plan to spend at least two class
periods on this Lesson,

Opening the Lesson

Write the name John Adims on
the chalkboard and show the pie-
ture of Adams to students, which is
included with the essay by Lint and
Ryerson. Ask students what they
know about Adams and his contri-
butions to the founding of the
United  States from  the  1770s
through the 1790s. It is likely that
students will know  that  Adaimns
served as the first Viee President
and second President of the United
States, and that he was involved in
events leading to the independence
of the United States. However, they
may not know that despite his ab-
sence from the Federal Convention,

Adams influenced the contents of

the [787 Constitution. Ask them
how this could be so, and what they
think his influence on the Copven.
IO Was.

After a brief speculitive diseus
sion, read the first paragraph of the
Lint and Ryerson essav to the stu
dents. They assert that Adams influ-
enced the thinking of the delegates
to the Federal Convention through
his writings on constitutional gov-
crnment and his drafting of the
Massachusetts  Constitution.  Tell
students that the remainder of the
Lesson  treats  the  constitutional
thought of John Adams and its in-
fluence on the Federal Convention
of 1787,

Developing the Lesson

AsK stiddents to read the Lesson,

“Jlohn Adams and the Separation of

Powers.” Tell them to carefully ex.
amine excerpts from two doca-
ments in this lesson: Thoughts on
Gorernment and the Massachusetts
Constitution,

Reguire students 1o prepare an
swers 1o the questions and learning

J8

activities that follow each of the
segments on the documents,

Conduct a document-based dis-
cussion of the questions and learn-
ing activities. Encourage students
tu support answers to the questions
with evidence from the documents.
During the discussion, students
should continually refer to the doc-
uments to explain and justify their
comments and conclusions in this
discussion. You should emphasize
Adams’ concept of separation of
powers and its relationship to his
concepts  of republican  govern-
ment, the rule of law, and popular
sovereignty.

Concluding the Lesson

Assign the two sets of questions
and activities at the end of the
Lesson: (1) “Reviewing Facts and
Main Ideas™ and (2) “Ir*erpreting
and Judging fdeas in Docements.”

Conduct a brief recitation on the
first set of questions, “Reviewing
Facts and Main ldeas.” Then divide
the class into three groups and as-
sign one of the three items in the
sveond set, “Interpreting and Judg-
ing ldeas in Documents,” to each of
the three groups. For example, as-
sign item 1 to group L item 2 to
group 2, and item 3 to group 3. Tell
vach group to conduct its own dis-
cussion on the item assigned to it
and to prepare to report the conclu-
sions of the group to the full class.
Permit these small group  discus-
sions to proceed simultancously for
about 10 to 12 minutes.

After cach group has had sufli-
cient time to discuss the item as-
signed to it have students reassem-
ble for a concluding full-class
discussion. Ask one member of
cach group to report the group's
conclusions in response to the item
assigned to it, Require other mem-
bers of the class to listen carefully
ta cach of the three reports, and to
raise  questions,  criticisms,  and
other comments about each of the
reports,

ideas of the Founders
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Lesson 2

John Adams and Separation of Powers

John Adams missed one of the
great events in the founding of the
United States, the Federal Conven
tion of 1787. He was in England,
serving as ambassador from the
United States. Nonetheless, Adams
still influenced the proceedings at
Philadelphia. Although he  was
physically absent, his ideas were a
big part of the deliberations and
decisions that produced a new
frame of government for the United
States, the Constitution of 1787,

The delegates in the Federal Con
vention respected  the  political
experience and ideas of John Ad
ams. Most of them had read his
1776 pamphlet, Thoughts on Goe.
ernnment, which presented ideas for
a model constitutional government.
They knew that Adams’ pamphiet

had influenced the constitutions of

at least six of the thirteen United
States: New Jersey, Virginia. North
Carolina, Marvliand, Delaware, and
New York. They also knew that
Adams had drafted the 1780 Consti-
tution of Massachusetts.  Many
Americans of Adams’ time and later
on have rated the Massachusetts
frame of government as the best
constitution produeed by the origi-
nal thirteen states during the 17708
and 1780s. It is the only one to have
lasted from that era untit the
present. Seven years older than the
Constitution of the United States, it
is the world's oldest written consti-
tution in use today.

John Adams believed that the
powers of government should be
separated and shared among three
branches: the legislative or law-
making branch, the executive or
law-enforeing branch, and the judi-
cial or law-interpreting branch. He
argued that
power, among separated branches
of government, reduces the possi-
bilities for tyranny because no sin
gle person or group is likely to have
too much power,

Adams strongly believed that a
government must have sufficient
power to act effectively for the
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common good, to provide order and
protect the lives, propertios, com-
munities, and liberties of the prople
living under its authority. He also
believed that power in government
must be kept within proper limits to
prevent abuses of it. Thus, accord
ing to Adams, the nain purpose of a
constitution is to provide sufficient
power for effective government and
appropriate limits on that power to

protect the liberties and rights of

individuals.

John  Adams  expressed  these
ideas in a letter to Richard Hemry
Lee of Virgina  (November 15,
1775 "A Legishitive, an Executive,
and a judicial Power comprehend
the whole of what is meant and
understood by Government, It is by
balancing cach of these Powers
against the other two, that the Ef
fort in human Nature towards Tyr
anny can alone be checked and
restrained and any degree of Free-
dom preserved in the Constitution.”
Acams elaborated upon these ideas
in Thoughts on Gorerunient.

John Adams’ Ideas in His
Pamphlet, Thoughts on
Government

Examine John Adams’ ideas on
separation of powers and limited
govermment in the following ex-
cerpts from his pamphlet, Thoughis
en Government, Answer the gues
tions that follow the document,

Thoughts on Government
by John Adams
January 1776

. {A]s the divine seience of polities
is the science of social happiness, and
the blessings of society depend entirely
on the constitutions of  government,
which are generally  mstitutions that
Last for many generations, there can be
no emplovinent more agrecable 1o a
benevolent mind than a research after
the best [type of government]. . ..

We ought to consider what is the end
of government, before we determupe
which is the best form. Upon thus point

- 39

all speculative politicians will agree
thast the happiness of society is the end
of government. ... {The happiness of
the individual is the end of man. From
this principle it will follow that the form
of governinent which communicates
vase, comfort, seeurity, or, in one word,
happiness, to the greatest number of
persons, and in the greatest degree, is
the best, ...

[Any honest and intelligent person
agrees] that there is no good govern-
ment but what is republican [govern-
ment by elected representatives of the
peoplel. ... [Tihe very definition of a
republic is “an empire of laws, and not
of men.” That, as a republie is the best
of governments, so that particular ar-
rangement of the powens of society ...
that form of government which is best
contrived  to secure an impartial and
exaet execution of the laws, is the best
of republics. ...

As i good government is an empire of
Laws, how shall vour faws be made? In a
large society, inhabiting an extensive
coumry {such as the United States). it is
impossible  that the whole [people]
shotild assemble to make laws. The first
necessary step. then, is to depute {as
sign] power from the many to a few of
the most wise and good. |

The princeipal difliculty hes, and the
greatest care should be employed, in
vopstituning this representative assem-
blv. It should be i miniature an exact
portran of the people at large, It should
think, feel, reason. and act hke them.
That it may be the interest of this as-
sembly to do strict justice at all times, it
should be an equal representation, or, in
other words, equal interests among the
people should have equal interests in it
Great care should be taken to effect
thus, indd to prevent unfair, partial, and
corrupt slections. ...

A represeatation of the people in one
assembly being obtained, a guestion
arises whether all the powens of govern.
ment, jegisiative, executive, and jud-
vial, shall be left m this body? 1 think a
people cannit be long free, nor ever
happy., whose government is in one
assembly. My reasons for this opinion
are as follow:

1. A single assembly is liable to all the
vices, follies, and frailties of an individ-
ual: subject to fits of humor, starts of
passion, flights of enthusiasm, partiali-
ties, or prejudice, and consequently pro-
ductive of hasty results and ahsurd

k)



judgments. And all these errors ought to
be corrected and defects supplied by
some controlling power {a constitution
constructed to limit the power of the
people’s representatives).

2. A single assembly is apt to be
avaricious, and in time will not scruple
to exempt itself from burdens, which it
will lsy, without compunction, on its
constituents {unless its powers are lim-
ited appropriately by the higher law of a
constitution}.

3. A single assembly is apt to grow
ambitious, and after a time will not
hesitate to vote itself perpetual. ...

4. A representative assembly, al-
though extremely well qualified, and
absolutely necessary ... is unfit to exer-
cise the executive power, for want of
two essential properties, secrecy and
dispatch.

5. A representative assembly is still
less qualified for the judicial power,
because it is too numerous, too slow,
and too little skilled in the laws.

6. Because a single assembly, pos-
sessed of all the powers of government,
would make arbitrary laws for their
own interest, execute all laws arbitrar-
ily for their own interest, and adjudge
all controversies in their own favor.

But shall the whole power of legisla-
tion rest in one assemb y”7 Most of the
foregoing reasons apply equally to
prove that the legislative power ought
to be more complex. . . . {The legislature
should be divided into two branches,
and each branch should have power to
check the other to prevent abuses of
power. The executive power should
also be separated from the legislative
and granted power to check the legisla-
ture with a vete. The power of the
executive should in turn be checked by
the legislative branch and both should
be checked by the voters who should
have regular opportunities to elect new
representatives in  government, if
deemed necessary]. .. .

The dignity and stability of govern-
ment in all its branches, the morals of
the people, and every blessing of soci-
ety depends so much upon an upright
and skillful administration of justice
that the judicial power ought to be
distinct from both the legislative and
executive, and independent ... so it
may be a check upon both, as both
should be checks upon that [the judicial
branch]. The judges, therefore, should
be always inen of learning and experi-
ence in the laws, of exemplary morals,
great patience, calmness, coolness, and
attention. Their minds should not be
distracted with jarring interest; they
should not be dependent upon any man,
or body of men. To these ends, they
should hold estates for life in their
offices; or, in other words, their com-
missions should be during good behav-
jor, and their salaries ascertained and

established by law. For misbehavior . ..
the house of representatives should im-
peach them . .. jand] if convicted [they]
should be removed from their offic-
A constitution founded on these prin-
ciples introduces knowledge among the
people, and inspires them with a con.
scious dignity becoming freemen. . ..

Reviewing ldeas in Adams’
Pamphlet, Thoughts on
Government

1. Which of the following state-
ments agree with ideas in Thoughts
on Gorermment by John Adams.
Place a checkmark in the space
next to each statement that agrees
with Adams. Support and explain
your choices by referring to specific
parts of the document written by
John Adams.

a. The worth of a constitu-
tional government depends
entirely upon the people
who live under its author-
ity. and has little or nothing
to do with the type of gov-
ernment it is.

b. If the total power of a gov-
ernment is vested in one
legislative assenbly, com-
posed of representatives
elected by the people of a
society, then the govern-
ment is likely to achieve a
great degree of liberty, or-
der, and happiness for the
greatest number of the peo-
ple.

c. Good government in a re-
public involves unlimited
mdjonity rule by elected
representatives of the peo-
ple.

d. The best government for
the United States would be
one in which every citizen
participates equally in the
making of laws.

e. Officials in the judicial
branch of government
should be separate and in-
dependent from a legisla-
tive assembly that is
clected by the people.

f. In a republican government,
the temporary wishes of the
people always should pre-
vail over the legal principles
in the constitution, because
the end of government

40

should be the happiness of

the people.
g. People in government inev-
itably will abuse their

power unless they are re-
strained by a well-con-
structed constitution.

2. James Madison wrote (The
Federalist No. 47): “No political
truth is certainly of greater intrinsic
value. ... The accumulation ot all
powers, legislative, executive, and
judiciary, in the same hands.
whether of one, a few, or many, and
whether hereditary, self-appointed,
or elective, may justly be pro-
nounced the very definition of tyr-
anny.... [T}he preservation of lib-
erty requires that the three great
departments of power should be
separate and distinct.” To what ex-
tent does John Adams, in Thoughts
on Government, agree with this
statement by James Madison? Sup-
port your answer with information
in the document written by Adams.
To what extent do you agree with
Madison's statement? Why?

3. Why does Adams say that “a
republic is the best of govern-
ments"? Do you agree with him?
Explain.

John Adams and the
Constitution of Massachusetts

In September 1779 John Adams
had an opportun‘y to apply his
ideas on constituticnal government,
as discussed in his Thoughts on
Government. He was a delegate in
the Constitutional Convention of
Massachusetts, which had the task
of creating a new frame of govern-
ment for the state. Earlier in 1779
the people of the state had voted to
have this Convention and had
elected delegates to it. The first
session of the Convention con-
vened on September 1 at the Meet-
ing House in Cambridge. The dele-
gates selected a “Grand Committee”
of 30 members to prepare adraft of a
constitution. The Committee met and
delegated its duties to a sub-commit-
tee of three men: Samuel Adams,
James Bowdoin, and John Adams.
John Adams took responsibility for
writing the first draft of the Massa-
chusetts Constitution.

The Convention held a second
and third session to deliberate and
decide about the provisions of John
Adams’ draft of a state constitution.
The delegates modified Adams'
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work, but his main ideas, and most
of his words, were approvied. On
March 2, 1780, the Convention sub-
mitted the final draft of the Consti-
tution to every town in the stat:.
The town officials were instructed
to hold special town meetings, so
that the people could publicly ex-
amine and discuss every part of the
proposed Constitution. Finally, the
people of each town were asked to
vote on the Z'onstitution and to
decide whether to ratify or reject it.

Un June 15, 1780, the Convention
held its final meeting to tally the
ballots for and against the 1780
Constitution. They determined that
more than two-thirds of the people
had voted for the proposed frame of
government and declared it the su-
preme law of the state. Massachu-
setts became the first state, any-
where in the world, to submit a
constitution to its people for ratifi-
cation.

This was a prime example of pop-
ular sovereignty and self-govern-
ment. The government was framed
by a Convention that derived its
authority directly from the people.
The people ratified the Constitution
written by delegates that they had
chosen to serve in a Convent n
that they had approved. The basic
and supreme law of the state was
made by the people who would be
governed by it

What kind of Constitution did the
people of Massachusetts approve?
Examine the following excerpts
from and comments on the docu-
ment to determine the main princi-
ples of government in it.

THE PREAMBLE set the main
purposes of government. It said that
the government was formed by the
people to help them guard their
civil rights and liberties: “[T]o fur-
nish the individuals who compose it
with the power of enjoying in safety
and tranquility their natural rights,
and the blessings of life: And when-
ever these great objects are not
obtained, the people have a right to
alter the government, and to 'ake
measures necessary for their safety,
prosperity, and happiness. ..."

PART THE FIRST consists of 30
Articles, which comgrize the Derla-
rativn of Rights of the Inhabitants
of the Commuonwealth of Massa-
chusells. Here are edited exeorpts
from 4 of the 30 Articles in the
"Declaration of Rights” of Massa-
chusetts.

l{llC L1, Separation of Powers
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Massachusetts
Declaration of Rights
1780

ARTICLE L. All men are born free and
egual, and have certain natural, essen-
tial and unalienable rights; among
which may be reckoned the right of
enjoying and defending their lives and
liberties; that of acyuiring, possessing,
and protecting property. in fine, that of
seeking and obtaining their safety and
happiness.

...............................

~ARTICLE V. All power residing orig:

inally in the people, and being derived

m them, the several magistrates and
officers of government, vested with au-
thority, whether legislative, executive.
or judicial, are their substitutes and
agents, and are at all times accountable
to them,

ARTICLE VII. Government s insti-
tuted for the common good; for the
protection, safely, prosperity, and hap-
piness of the people: and not for the
profit, hopor. or private interest of any
o man. family, or class of men: There-
fore the people alone have an incontest-
able ., . right to institute government;
and to reform, alter, or totally change
the same, when their protection, safety,
prosperity, and happin »ss require it

ARTICLE IX. All elections ought to be
free: and all the inhabitants of this
commonwealth, having such qualifica-
tions as they shall establish by their
frame of government, have an equal
right to elect officers, and to be elected,
for public employments.

ARTICLE X. Each individual of the
society has a right to be protected by it
in the enjovment of his life, liberty, and
property. according to standing laws.
He is obliged, consequently, to contrib-
ute his share to the expense of this
protection; to give his personal service,
or an eguivalent, when necessary. . ..

...............................

ARTICLE XVI. The liberty of the
press is essertial to the security of
freedom in a state. It ought not, there-
fore, to be restrained in this common-
wealth.

...............................

ARTICLE XIX. The people have a
right. in an orderly and peaceable man-
ner, to assemble to consult upon the
common good; give instructions to their
representatives, and to request of the
legislative body. by the way of ad
dresses, petitions, or remonstrances, re-
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dress of the wiongs done thein, 2nd of
the grievances they suffer.

ARTICLE XXIX. It is essential to the
preservation of the rights of every indi-
vidual, his life, liberty, property, and
character, that there be an impartial
interpretation of the laws, and adminis-
tration of justice. It is the right of every
citizen to be tried by judges as free,
impartial, and independent as the lot of
humanity will admit. It is, therefore, not
only the best policy, but for the security
of the rights of the people, and of every
citizen, that the judges of the supreme
judicial court should hold their offices
as long as they behave themselves well;
and that they should nave honorable
salaries ascertained and established by
standing laws,

ARTICLE XXX. In the government of
this Commonwealth, the legislative de-
partment shall never exercise the exev-
utive and judicial powers, or either of
them: The executive shal! prver exer-
cise the legislative and judic.. : powers.
or either of them: The judicial shall
never exervise the legislative and exec-
utive powers, or either of them: to the
end it may be a governmem of faws and
not of inen,

PART THE SECOND of the Mas-
sachusetts Constitution consists of
the frame of government, the orga-
nization, structure, and rules for
putting into practice the purpuses
of government and guarantees of
individual rights and liberties stated
in the Preamble and Declaration of
Rights,

The powers of government are
effectively divided among three
parts or branches: (1) a legislature
to make laws, (2) an executive de-
partment, headed by a governor, to
carry out and enforce laws, and (33)
an independent judicial department
of law courts and judges to apply
the law and to interpret the mean-
ing of the law in cases brought into
the state courts.

There are protections against the
acquisition of too much power by
any one part or branch of govern-
ment at the expense of the other
parts or of the people. Consider
these examples:

e The legislature is bicameral—
consisting of a lower house, the
Geperai Court, and an upper
house, the Senate. A majority in
both houses has to approve bills
for them to become laws. Thus,
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each house c¢an check  the
power of the siher one.

e The governor can check the leg.
islature with the power to veto
legislation passed by both
houses. However, a two-thirds
vote in both houses of the leg.
islature is sufficient to over .urn
a governor's veto.

e Appouinted by the governor,
Jjudges can stay in office for life,
ax long as they behave properly.
Thus, they can make decisions
without pressure from the exec-
utive and legislative branches of
aovernment.

e The eligible voters of the state
have the ultimate check upon
the governor and the legislators.
because a majority of them can
vote officials out of office at
regularly scheduled elections.

Unlike today. a person in Massa

chusetts had to own property worth
a certain amount of money and to
be a taxpaver to qualify as a voter.
Furthermore, in those days only
male adults could vote and hold
public office. Free black males were
eligible to vote and hold public of-
fice. Slavery was abolished in Mas
sachusetts in 1783 by a judicial de
cision,

Reviewing Ideas in the
Massachusetts Constitution

1. Which ARTICLES in PART
THE FIRST of the Massachusetts
Constitution, the "Declaration of
Rights,” include examples of John
Adams’ concept of separation of
powers in government? ldentify the
numbers of the ARTICLES and ex.
plain why they exemplify separa-
tion of powers.

2. How is Adams’ concept of sep-
aration of powers included in PART
THE SECOND of the Massachusetts
Constitution, the frame of govern:
ment?

3. Does the Massachusetis Con
stitution  exemplify  John Adums’
concept of republican government?
Explain. Refer to specifie parts of
the Constitution that exemplify re-
publican government, as Adams de-
fined it in his Thoughts on Gorern-
mernd,

The Infiuence of John Adams
on the 1787 Constitution

After writing the Massachusetts
Constitution, John Adams devoted

M

his energies to foreign affairs and
served his country abroad, most
notably as the ambassador from the
United States to the government of
Great Britain. He continued to think
about constitutional  government,
however, and wrote three volumes
about constitution-making in the
American states: Detence of  the
Constitutions of the United States,
Adams’ purpose was to demon.
strate the worth of the thirteen
state  constitutions. especially  his
Massachusetts  Constitution.  He
wanted to provide these American
achievements in government  as
maodels that other countnies might
follow.

Volume 1 of the “Defence”—the
first of three volumes in Adams’
study of American state constitu
tions—was ready in time for the
1787 Federal Convention, Copies of
Adams’ new book reached America
from England as the delegates were
gathering in Philadelphia. and most
of them read and discussed it ap-
provingly. However, Adams’ new
book was mostly a detailed review
and celebration of old ideas in the
American political experience. No
the book merely reminded dele-
gates to the Federal Convention
about ideas they already knew and
accepted, such as separation of
powers as a means to limited gov-
ernment and the rule of law in a
republic.

The participants in the Federal
Convention had long before been
schooled in the ideas of Adams’
1776 pamphlet. Thoughts on Goer-
ernment. and most of them admired
the exemplary Constitution of Mas-
sachusetts, It was through these
two documents that John Adams,
although abroad in England. af
fected the deliberations and deci-
sions at the Federal Convention.

The document produced at Phil-
adelphia in 1787 was clearly related
to the Massachusetts Constitution.
It provided for a government with
suflicient power to act effectively
and with sufficient limits on its
power to protect the liberties of the
people. And separation of powers
among three branches of govern-
ment wias a prominent feature of
the 1787 Constitution. Thus. as he
physically served his country in En-
gland, Job  \dams also spiritually
and symbal: lly contributed to the
pivotal event in Philadelphia during
the summer of 1787,
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Reviewing Facts and Main
Ideas

1. What was the connection of

John Adams with cach item in the

list below?
a. First and Second Continen-
tal Congress
b. The 1776 pamphlet, Thoughts
on (sovermiment
¢. The Massachusetts Consti-
tutional Convention, 1779-80
d. Treaty of Paris, 1783
¢. The three-volume set, De-
frnee of the Constitutions
of the United States, V78788
2. What was the meaning in the
constitutional thought of John Ad-
ams of each term in the following
list?
a. republican government
b. separation of powers
¢. popular sovereignty
d. an empire of laws
3. Why was John Adams absent
from the Federal Convention of
179877
4. How did John Adams influence
the Federal Convention even though
he was not there?

Interpreting and Judging Ideas
in Documents

1. Do the two statements below
agree with the ideas of John Adams
as expressed in two documents:
Thoughts on Gorernment and the
Massachusetts  Constitution? Do
vou agree with the two statements?
Explain,

a. The end of government is
the greatest happiness in
the greatest degree for the
weatest number of per-
SOnS,

b. The first and absolute obli-
gation of every citizen is to
obey the laws of his govern-
ment without guestion, so
that there will be a govern
ment of laws and not of
men.

2. Refer to Articles 1 1L and 11 of
the Constitution of the United
States. To what extent does the
structure of government in Articles
1. 11, and 1H fit John Adams’ concept
of separation of powers in his
Thoughts on Gorernmen! and Mas-
sachusetts Constitution?

3. John Adams wrote in Defence
of the Constitutions of the United
Stertes: “If it is meant by the people

. & representative assembly ...
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they are not the best keepers of the
people’s liberties or their own, if
you give them all the power, legis-
lative, executive, and judicial, They
would invade the liberties of the

)
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people, at feast the majority of them
would invade the liberties of the
minority. sooner and oftener than
any absolute monarch.” Does this
statement agree with John Adams’
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1776 pamphlet, Thoughts on Gor-
ernment and the Massachusetts
Constitution”? Explain. To what ex-
tent do vou agree or disagree with
this statement?



PART Il

Introduction

The Virginia Plan of 1787: James Madison’s Outline
of a Model Constitution

Teaching Plan for Lesson 3
Lesson Three: James Madison and the Virginia Plan
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James Madison has been called
the “Father of the Constitution,”
and with good reason., Although
several individuals contributed sub-
stantially to the product of the Fed-
eral Convention of 1787, no one
could deny Madison's primary con-
tribution: he shaped and defended
the Virginia Plan, which set the
agenda and framework for the work
of the Federal Convention. Further
more, his trenchant criticisms of
the Articles of Confederation and
astute political maneuverings greatly
influenced events that led directly
to the Federal Convention of 1787,

Madison played a key role in or-
ganizing and directing the Annapo-
lis Convention, September 11-14.
1786, which called upon the thir-
teen states to send delegates to
Philadelphia to revise the Articles
of Confederation. Then, as a mem-
ber of the Congress under the Arti-
cles of Confederation, Madison
worked to influence his colleagues
to issue an official call for a Federal
Convention,

After the Congress of the United
States heeded Madison's advice and
issued a resolution sanctioning a
Federal Convention (February 21,
1787), he influenced important lead-
ers such as George Washington to
participate in it, which contributed
greatly to the legitimacy and au-
thority of the Convention.

‘I‘C 1111, The Virginia Plan
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Introduction

After his selection as a delegate
from Virginia to the Federal Con-
vention, Madison  prepared  dili-
gently for his fateful role. He spent
several weeks in his library at Mont-
pelier reading the classic works of
political theory and drafting plans
to  improve government in  the
United States. Then. he arrived in
Philadelphia almost two weeks be-
fore the start of the Federal Con-
vention and met daily with other
members of the Virginia delegation.
who agreed to cooperate with him
to influence the direction of the
upcoming  Convention.  During
these meetings, Madison and the
other Virginians created the Vir
ginia Plan—an outline for an en
tirely new  government of  the
['nited States.

Madison was 4 powerful force in
the Federal Convention where he
attended every meeting, kept the
most complete written record of
the proceedings, and spoke con-
vincingly for the Virginia Plan. Mad-
ison did not win all of his points.
Some parts of the Virginia Plan
were struck down and others mod-
ified, not alwavs in ways that
pleased him. Nevertheless, Mad-
ison's influence on the events in
Philadelphia was sufficiently great
to warrant this statement by his
noted biographer, Robert A. Rut-
land: “Every great movement re-

quires a Jeader, t seems, and in
1787 Madison shouldered much of
the burden for implementing the
work of the Philadelphia conven-
tion” (James Madison, The Found-
ing Father, 1987, 23).

Professor  Rutland’s  greatest
praise for Madison comes at the
end of his book, as he assesses the
large accomplishments of this great
man. Rutland concludes: "By the
criteria of his own timeJames Mad-
ison was our last great republican.
RBv the eriteria of our own, Madison
waus the Founding Father”™ (p. 25:3).

Part Il includes an essay by
Robert A, Rutland: “The Virginia
Plan of 1787 James Madison's Out.
line of a Model Constitution.” Rut-
land documents the influence of
Madison upon the Virginia Plan and
discusses the importance of this
document in the Federal Conven-
tion of 1787.

Rutland’s essay is followed by a
Teaching Plan and a Lesson for high
school students: “James Madison
and the Virginia Plan.” These mate-
rials enable high school teachers
and students to examine the Vir
ginia Plan closely and to compare it
with the New Jersey Plan and the
Constitution of 1787, Thus, they
might learn about the influence of
Madison and the Virginia Plan on
the Constitution of 1787,
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The Virginia Plan of 1787: James Madison’s
Outline of a Model Constitution

by ROBERT A . RUTLAND

n 1834, almost fifty years after he walked for-

ward to sign the Constitution at Philadelphia in

September of 1787, James Madison had to be
flattered when an admiring citizen spoke of him as
“the writer of the Constitution of the U. 8. But
Madison quickly set the record straight. “You give
me a credit- to which I have no claim,” the eighty-
three-year-old Virginian explained, for the Constitu-
tion “was not, like the fabled Goddess of Wisdom,
the offspring of a single brain. It ought to be re-
garded as the work of many heads & many hands.”

Madison's self-effacement has not misled schol-
ars. What has eluded historians is Madison's total
involvement in the convention process, and most
particularly his key role in drafting the all-impor-
tant Virginia Plan. From stait to finish, Madison
was busy digging a grave for the Articles of Con-
federation and giving birth to a new constitution
that would redeem the promise of the American
Revoiution.

As the last survivor of the Federal Convention of
1787, Madison knew he had an obligation to keep
the creation of the Constitution in perspective.
Moreover. he was acutely aware of what it meant
to have the nation's esteem as the remaining patri-
ot of the fifty-five who had assembled in Philadel-
phia in a mood of anxiety if not desperation. “Hav-
ing outlived so many of my co[n]iemporaries,” he
told Jared Sparks in 1831, “1 ought not to forget
that I may be thought to have outlived myself."
The “Father of the Constitution” simply thought of
himself as one of the committee members who
struggled during the summer of 1787 to save the
Republic. Or so he said. Despite his modesty Madi-
son knew that he, along with James Wilson,
George Mason, and Gouverneur Morris had done
most of the talking and the drafting of the docu-
ment that emerged in mid-September.

At the Constitutional Convention, Madison had
been well prepared to address the subject of na-
tional government. During the years 1780 to 1783,
when he served in the Continental Congress, he
perceived the Republic was in trouble as state in-
terests checked even the slightest expansion of na-
tional power for the common good. The Articles of
Confederation provided for unanimous action on
such vital matters as the creation of a duty on im-
ports and repayment of the war debt. Unanimity
on such matters proved to be impossible. Although
no longer on the Virginia delegation in Congress in
1784, Madison was acutely aware of the sectional
strains that occuwrred when foreign secretary John
Jay negotiated with Spain in 1784-85 for a commer-

cial outlet on the Mississippi, and he saw New En-
glanders ready to swap American rights for rivep
traffic in exchange for a European market for their
codfish, Madison also looked at the empty Conti-
nental treasury and contrasted its barren coffers
with the comfortable New York cash balance built
at the expense of imports going to neighboring
states. Meanwhile, not a cent was contributed to
hold down the mounting national war debt, and -
even Virginia rescinded an earlier vote for a na-
tional impost.

Troubled by the inconsistent behavior of his fel-
low delegates and anxious to keep the national
government from collapsing, Madison during 1786
and early 1787 delved into histories of ancient re-
publics and confederacies as a doctor would seek
pathological knowledge. The disease was easy to
diagnose—an empty treasury, a cash-poor econo-
my. and a leaderless national government that was
powerless to remedy problems of the purse or
sword. To Madison's scholarly mind the remedy
lay in a study of the problems which confronted
the ancient Greek confederacies. What kept the
Achaeans together, and how had the Swiss confed-
eration solved its problems of inter-cantonal jeal-
ousy?

In April 1787, some months after preparing his
intellectual exercise in ancient and recent history,
Madison took up his pen again to dissect ills closer
to home. With the Philadelphia meeting only
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weeks away, Madison's memorandum on "Vices of
the Political system of the U. States” was mainly
an indictment of the state legislatures. These as-
semblies all but ignored Continental requisitions;
they had no sense of national interest when paro-
chial concerns hung in the balance; and they over-
legis'ated to the point that they created a “multi-
plicity of laws ... a nujijsance of the most
pestilent kind.” In this private paper, Madison add-
ed a section on "the people themselves,” with an
analysis of self-interested segments in society that
was a precursor of his Federalist No. 10 essay.

All civilized sacieties are divided into dif-
Jerent interests and factions, as they hap-
pen to be ereditors or debtors — Rich or
poor — husbandmen, merchants or man-
ufacturers — members of different reli-
gious sects — followers of different politi-
cal leaders — inhabitants of different
districts — owners of different kinds of
property &e &e. In republican Gorern-
ment the majority/. ] however composed,
ultimately give the law.

Vices of the Political System of the U. States

Madison saw that combinations of these elements
became a headstrong majority capable of “unjust
violations of the rights and interests of the minor-
ity, or of individuals.” Madison perceived that a re-
public had to bend to the will of the majority, but
where there were no checks on rapacious factions
chaos would result. Thus the challenge to republi-
can government: “to controul one part of Society
from invading the rights of another, and at the
same time [be] sufficiently controulled itself.”

What Madison accomplished in the Virginia leg-
islature between early 1785 and the end of 1786
was remarkable. He kept the forces of local intol-
erance at bay, worked for a cooperative effort with
Maryland to redress interstate problems on the Po-
tomac, and then fashioned a call for a national
meeting in Annapolis to discuss remedies for the
faltering confederation.

At first not much developed; even Maryland
would not bother te send delegates to his Annapo-
lis convention. But Madison talked there with a
few delegates and particularly with Alexander
Hamilton, who agreed that matters were moving
from bad to worse. The vague plan which emerged
from Annapolis took Madison back te Richmond,
where a national call was sent out by the authority

of the Virginia General Assembly, asking each state
to send delegates to Philadelphia on May 14, 1787,
for a general meeting. The purpose of the emergen-
cy meeting at Philadelphia was clear, as one of the
delegates later said: “A nation without a national
government” was “an awful spectacle.”

As Madison saw matters, so far so good. He
begged and cajoled Washington into agreeing to
come to Philadelphia. He tried to get the best men
in Virginia to join the general, and with the likes of
George Mason, George Wythe, and Governor Ed-
mund Randolph he telt comfortable. Good news
came from other states, too. The New England
states were sending such men of substance as Ru-
fus King, Oliver Ellsworth, and Elbridge Gerry.
Somehow, Hamilton had been picked from New
York, along with Gouverneur Morris and James
Wilson from Pennsylvania. The southern contin-
gent, led by the Virginians, included iwo Pinck-
neys, Hugh Williamson, and Pierce Butler from the
(arolinas.

From his experience in the Virginia House of
Delegates, Madison knew that the introduction of a
general framework would be eritical at the early
convention sessions, "We all look ¢+ Virginia for
examples,” John Adams had said at an earlier time,
half in flattery, half in truth. During the cleven
days preceding the opening of the Convention in
May, Madison coddled and prodded his fellow Vir-
ginia delegates into holding daily sessions to dis-
cuss what kind of blueprint they needed to get the
convention moving, once a quorum was present.
The result was the Virginia Plan. The plan was a
masterly device urged by Madison to prevent de-
bate on a revision of the Articles of Confederation
and move directly to the heart of the matter: the
creation of a new, stronger, and essentially con-
solidated republic. Weeks and perhaps months
were saved by this clever move.

As governor and hence titular head of the state

)
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delegation, Edmund Randolph presented the plan
on the floor of the Convention; the proposed out-
line of the government thus became known as the
Randolph Plan, as well as the Virginia Plan. Nei-
ther of these familiar names reveals its true cre-
ator. Although Madison never claimed that this
plan was his exclusive brainchild, a comparison of
its text with his letters to Jefferson on March 19,
to Randolph on April 8, and to Washington on
April 16 leave little doubt as to the main author-
ship of the Virginia Plan. All the ideas for a new
constitution were embaodied in these three letters,
although one (an absolute veto over state laws by
the federal government) had to be toned down
considerably.

James Madison to Thomas Jellerson
March 18, 1787 — New York, New York
{James Madison Pagers, Library of Congress)

... What may be the result of this politi-
cal erperiment cannot be foreseen. The
difficultios which present themselves are
on one side almost sufficient to dismay
the most sanguine, whilst on the other
side the maost timid are compelled to en-
counter them by the mortal diseases of the
ccisting constitution. These diseases need
not be pointed out to you who so well wn-
derstand them, Suffice it to say that they
are at present marked by symptoms
which are traly alarming, which have
tainted the faith of the most orthodor re
publicans, and which challenge from the
votaries of liberty reery coneession in fa.
ror of stable Garernment not infringing
Sundamental princinles, as the only secu-
rity against an opposite cxtreme of oar
present situation. 1 think myself that it
will be expedient in the first place to lay
the foundation of the new system in suck
o ratification by the people themselies of
the several States as will render it clearly
paramount to their Legislative authori-
tivs, 2dly. Over & abore the positive pou-
er of ivgulating trade and sundry other
matters in which aniformity is proper, o
arm the federal head with a negative in all
cases whatsoever on the local Legisia-
tures. Without this defensice powwer expe-
rience and reflection have satisfied me
that howerver ample the federal poweers
may be made, or howerer Clearly their
Foundaries may be delineated, on puper,
hey will be easily and continaally bafiled
by the Leyistative sovereignties of the
States. The effects of this provision would
be not only to guand the national rights
and interests against invasion, but also
to restrain the Stutes from thwarting and
molesting each other, and eren from op-
pressing the minority within themselres
by puper money and other unrighteous
measures which favor the interest of the
majority. In order to render the exercise
of such a negative prerogative conrenient,
an emanation of it must be vested in
sume set of men within the severud States
su far as to enable them to give a tempo-
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rary sanction to laws of immedinte neces-
sity. Jdly. to rhange the principle nf’ Rep-
resentation in the federal system. Whilst
the execution of the Acts of Congs. de-
pends on the several legislatures, the
equality of votes dnes not destroy the in-
equality of importance and influence in
the States. But in cace of such an aug-
mentation of the federal power as will
render it efficient without the interren-
tion of the Legislatures, a ote in the gen-
eral Councils from Delaware would be nf
equal value with one from Massts. or Vir-
ginia. This change therefore is just. |
think also it will be practicable. A major-
ity of the States conceive that they will be
gainers by it. It is recommenderd tn the

Eastern States by the actual superiority uf

their populousness, and to the Snuthern
by their expected superinrity. And if a
majority of the laryer States concur, the
Jewer and smaller States must finally
bend to them. This point being gained,
many of the objections now urged in the
leading States agst. renuncictions uf pou-
er will vanish. 4thly. to oryanise the fed-
eral powers in such a manner as not (o
blend together those which ought to be e.x-
ercised by separate departments. The lim-
ited pawers now rested in Congs. are fre-
quently mismanaged from the want of
such a distribution of them: Wh 1t would
be the case, under an enlargement not
only of the powers, but the number, of the
Jederal Representatives? These are some
of the leading ideas which have orcurred
to me, but which may appear to others as
improper, as they appear to nie neces-

sary. . ..

An explanatory address must of necessity
accompany the resull of the Conrention
on the main object. [ mim not sure that it
will be practicable to present the sereral
parts of the reform in so detached a man-
ner to the States as that a partiual adop-
tion will be binding. Particular States
may vieu the different articles as eondi-
tions of each other, and wnuld only ratify
them as such. Others might mtify them
as independent propnsitions. The cunse-
quence would be that the ratification of
buth would go for nothing. I hare not
howerer examined this point thoroughly.
In truth my ideas of a reform strike so
deeply at the old Confedermtion, and lead
to such a systematic change, that they
scarcely admit of the expedient.

I hold it for a fundamental point that
an individual independence of the States,
is utterly irrecuncileable with the idea of
an agyregate sovereignty. { think at the
same time that a consolidation of the
States into vne simple republic is not less
unattainable than it would be inerpedi.
ent. Let it be tried then whetlier any mid-
dle ground van be taken which will at
onee support a due supremacy of the na-
tional authority, and leare in foree the lo-
cal authorities so far as they can be sub-
ordinately useful.

The first step to be taken is I think a
change in the principle of representation.
According to the present form of the
Union, an equality of suffrage if not just
tawards the larger members of 1t, is at
least safe to them, as the liberty they exer-
cise of rejecting or executing the acts of
Congress, is uncontmulable by the nomi-
nal sovereignty of Congress. Unier a sys-
tem which would operate without the in-

James Madison to Edmund Randolph
April 8, 1787 — New York, New York
{James Madison Papers, Library of Congrass)

tervention of the Slates, the case would be
materially altered. A vote from Delaware

... 1 think with you that it will be well to
retain as much as possible of the old Con-
Sederation, the' [ doubt whether it may
not be best to work the valuwhle nrticles
into the new Systen., instead of engrafl-
ing the latter on the former. | am also
pexrfectly of your opinion that in framing
a system, no material sacrifices ought to
be made to local or temporary prejudices.

would have the same effect as one from
Massts. or Vimga.

Let the national Gorernment be armed
with a positire & compleat authority in
all cases where uniform measures are
recessary. As in trade &c. &c. Let it alsn
retain the powers which it now pussesses.

Let it hare a negative in all cases what-
snever on the Legislative Acts of the States
as the K. of G. B. heretafure had. This |

)
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conceire to he essential and the least pos-
sible abridgement of the State Soverieyn-
ties. Without such a defensive power, ev-
ery positive power that can be given on
paper will be unavailing. It will also yice
internal stability to the States. There has
been no moment since the peace at which
the federal assent ud have been given to
paper money &c. &c.

Let this national supremacy be extend-
ed also to the Judiciary departmt. {f the
judges in the last resort depend on the
States & are buund by their oaths to them
and not to the Union, the intention of the
law and the interests of the nation may he
defeated by the vhsequivusness of the Tri-
bunals to the policy or prejudices of the
States. It seems at least essential that an
appeal should lie to sume national tribu-
nals in all cases which concern foreign-
ers, or inhabitants of other States. The -
miralty jurisdiction may be fully
submitted to the national Govermment.

The supremacy of the whole in the Zx-
erutive department seems liable to some
difficulty. Perhaps an extension of it to
the case of the Militia may be necessary &
sufficient.

A Government formed of such eatensive
porwers ought to be well omanized. The
Legistative department may be divided
into two branches: One of them to be cho-
sen erery  years by the Legisintures or
the people at large; the uther to consist of
a mare select number, halding their ap-
pointments for a lunger term and going
out in rotation. Perhaps the negative on
the State laws may be most conveniently
lodged in this branch. A Council of Reri-
sion may be superadded, including the
great ministerial gfficers.

A National Executive will also be neces-
sary. I have scarcly venturd to form my
oun opinion yet either of the manner in
which it ought to be constituted or of the
nuthorities with which it vught [to be]
cluathed.

An article ought to be inserted expressly
guarantying the tranqu ility of the States
ayst. internal as well as external danyers.

Tu give the new system ils proper ener-
gy it will be desirable to have it ratified
by the authority of the peuple, and not

merely by that of the Legislatures.

1 am ayraid you will think this projert,
i not extravagant, absolutely unattain.
able and unworthy of being attempled.
Conceiving it my self to gu no further
than is essential. The ohjections draun
Srom this source are to be laid aside. [
flatter myself howerver that they may he
less furmidable on trial than in contem-
plation. The change in the principle of
representation will be relished by a ma-
Jurity of the States, and those tno of most
influence, The Northern States will be rec-
onciled to it by the actual superiority of
their populousness: the Southern by their
expected superiority in this point. This
principle established, the repugnance of
the large States to part with power widl in
a greal degree subside, and the smaller
States must ultimately yield to the pre-
don ant Will, It is also already seen by
many & must by degrees be seen by all
that unless the Union he vimganized effi-
ciently & on Republican Principles. inno-
rations of 4 much more objectionable
Jorm may be obtruded, or in the most fa-
rorable event, the partition of the Empire
it rival & hostile conpederacies, witl vn-
sue.

To Washington. he repeated the thoughts in the
first two letters but enlarged his ideas on & nation-
al judiciary.

James Madison to Georgs Washington
April 16, 1787 — New York. New York
{Gsorge Washinplon Papers. Library of Congress)

... The National supremacy onght also (o
be ectended as I eoneeive (o the Judiciny
departments. [f those who are to eaxpound
and apply the laws, are connected by their
interests and their oaths with the particu-
lar States wholly, and not with the Union,
the partivipation of the Union in the
making of the laws may be possibly ren-
dered unavailing. I8 seems at least neces-
sary that the oaths of the Judges shoudd
inclurle a fidelity to the general as well us
local Constitution, and that an appral
should be to some National tribunals in
all cases to which foreigners or inhabit-
ants uf other States may be parties. The
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admiralty jurisdiction seems to fall en-
tirely within the purview of the National
gorernment.

The National supremacy in the E.xecu-
tive departments is liable to some difi-
culty, unless the Qfficers administering
them could be made appointable by the
Supreme government. The Militia ought
certainly to be placed in some form or
other under the authority which is en-
trusted with the general protection and
defence.

A government composed of such exten-
sive powers should be well oryganised and
balanced. The legislastive department
might be divided into two branches; vne
of them chosen every  years by the peo-
ple at large, or by the Legislatures; the
other to consist of fewer members, to hold
their places for a longer term, and to yo
out in such a rotation as alicays to leave
in office a large majority of old members.
Perhaps the negative on the laws might be
most conrveniently exercised by this
branch. As a further check, a Council of
revision including the great ministerial
officers might be superadded.

A national Executive must also be pro-
vided, ] have scarcely ventured as yet to
Jorm my own opinion either of the man-
ner in which it ought to be constituted or
of the authorities with which it ought to
be cloathed.

An article should be inserted expressly
guarantying the tranguillity of the States
against internal as well as externcl dan-
gers.

In like manner the right uf coercion
should be expressly declared. With the re-
sources of commerce in hand, the nation-
al administration might always find
means of exerting it either by sea or land;
But the difficulty and awkwardness of op-
erating by force on the collective will of a
State, render it particularly desirable that
the necessity of it might be precluded.
Perhaps the negative on the laws might
create such a mutuality of dependance be-
lween the general and puarticular authori-
ties, as to answer this purpose. Or per-
haps some defined objects of taration
might be submitted along with commerce,
to the general authority.

To give a new system its proper valid-
ity and energy. a rat{fication must be ob-
tained from the people, and not merely
JSrom the ordinary authority of the Legis-
latures. This will be the mare essential as
inroads on the existing Constitutions of
the States will be unavoidable. . . .

So it fell to Randolph to bring forward, on May
29, 1787, the first day of .eal business, Madison's
framework for a totally new constitution — a
framework that suggested the Articles of Confeder-
ation needed revision and then in the next breath
proposed to abandon them forever. The core of the
problem facing delegates was a realignment of the
state-nation relationship. States would no longer
vote ane vote as states (the largest and smallest
being equal) but would share power in the two-
house legislature according to their population.
The legislators would pick “a National Executive”
who would serve one term as the chief magistrate
of the nation and who would have the power to
make appointments, see that the national laws
were enforced, conduct the nation's business when
its legislature was not in session, and (in a vague
way) conduct foreign policy. The acts of state leg-
islatures might be nullified by the national con-
gress, and a council of revision would work with
the executive to review national acts before they
went into operation; and if the executive and his
council thought an act from the national congress
improper, they could block its implementation.
However, the questioned act would become law if
the legislature became insistent by passing it a sec-
ond time.

Undoubtedly Madison urged these ideas bhefore
the Virginia caucus because they appeared to rem-
edy the chief flaws in earlier attempts at repre-
sentative government. Madison was no Demosthe-
nes or Patrick Henry, but in small groups he was
convincing and persuasive: and the Virginia Plan
which he pushed through that state caucus bore
his hallmark on almost every clause. {(Randoiph
himself could hardly have been the author. Thom-
as Jefferson expressed a common view of the man
when he said of Randolph later: “He is the poorest
cameleon | ever saw having no colour of his own,
& reflecting that [of the person] nearest him.”) The
Virginia Plan became a document within a docu-
ment — both a knockout blow to the old Articles
and the framework of all future discussion.

F l{llCm ill, The Virginia Plan
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The Virginia Plan

Resolutions proposed by Mr. Randolph in Convention
May 29, 1787

1. Resnlved that the Articles of Confederation ought to be so corvected & enlarged as to accomplish
the vbjects proposed by their institytion; namely, “common defence, security of liberty and general
welfare.” !

2. Resd. therefare that the rights 6f siffrage in the National Legislature ought to be proportioned to
the Quotas of contribution, or to the number of free inhabitants, as the one or the uther rule may seem
best in different cases.

Jd. Resd. that the National Legislature ought to consist of twn branches.

4. Resd. that the members of the first branch of the nativnal Legislature ought to be elected by the
people of the several States every  for the term of  ; to be of the age of  years at least, to receive
liberal stipends by which they may be compensated for the devotion of their time to public service: to
be ineligible to any office established by a particular State, or under the authority of the ['n.ted States,
ercept those beculiarly [sic| belonging to the functions of the first branch, during the term of service,
and for the space of  qfter its expiration; to be incapable of re-vlection for the space of  ater the
erpiration of their term of service, and to be subjct to recall.

5. Resold. that the members of the second branch of the National Legislature ought to be vlected by
those of the first, out of a proper number of persons nominated by the individual Legisiatures, to be of
the age of  years at least; to hold their offices for a term syfficient to ensure their i ndependency; to
receive liberal stipends, by which they may be compensated for the devotion of their time to public ser-
vice; and to be ineliyible to any office established by a particular State, or under the authority of the
United States, except thuse peculiarly belonging to the functiors of the second branch, during the term
of service, and for the space of  after the expiration thereof.

6. Resolved that each branch ought to possess the right of originating Acts: that the national Legisla-
ture vught to be impowered to enjoy the Legistative Rights vested in Congress by the Confederation &
morenver (o legislate in all cases to which the separate States are incompetent, or in which the harmo-
ny of the United States may be interrupted by the exercise of individual Legislation; to neyative all
law's passed by the several States, contrarening in the opinion of the Natiuvnal Legislature the articles
of Union; and to call forth the force of the Union agst. any m- mber of the Union Sailing to fulfill its
duty under the articles thereof.

7. Resd. that a National Executiie be instituted. to be chosen by the National Legislature Jor the
term of  years, to receive punctually at stated limes a fired compensation for the services rendered,
in which no increase or diminution shall be made so as to qffect the Magistracy, existing at the time
of increase or diminution, and to be ineligible a second time; and that besides a general authority to
erecule the National laus, it ought to enjoy the Executive rights vested in Congress by the Congedera-
tion,

8. Resd. that the Executive and a Convenient number of the National Judiciary, ought to compuse a
Council of revision with authority to examine every act of the National Legislature before it shall op-
erate, & every act of a particular Legislature before a Negative thereon shall be final; and that the dis-
sent of the said Council shall amount to a rejection, unless the Act of the National Legislature be again
passed, or that of a particular Legislature be again negatived by  of the members of each branch.

9. Resd. that a National Judiiary be established to consist of one or more supreme tribunals, and
of inferior tribunals to be chosen by the Natioral Legislature, to hold their offices during good behav-
iour; and to receive punctually at stated times fired compensation for their services, in which no in-
crease or diminution shall be made so as to qffect the persons actually in qoffice at the time of such in-
crease or diminution. That the jurisdiction of the inferior tribunals shall be to hear & determine in
the first instance, and of the supreme tribunal to hear and determine in the dernier resort, all Piracies
& felunies on the high seas, captures from an enemy; cases in which Joreigners or citizens of other
States applying to such jurisdictions may be interested, or which respect the collection of the National
revenue; impeachments of any national officers, and questions which may involve the national peace
and harmony.
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10, Resolod. that provision sught to be made for the admission of States lawfully avising within the
limits of the United States, whether from a coluntary junction of Governnent & Territory or other-
wise, with the consent of a number of voices in the National legistature less than the whole,

11, Resd. that a Republican Governonent & the tervitory of each State, eceept in the instanee ol u
voluntary junction of Government & tervitory, ought to be guaraitevd by the United States to each

State,

12. Resd. that provision vaght to be made for the continuanee of Congress and theiy authoritios and
privileges, until a given day after the reform of the articles of Union shall be adapted, and for the com -

pletion of all their engagements.

1.3 Resd. that provision ought to be made jor the amendment of the Articles of Union whensoover it
shall seem wecessary, and that the assent of the National Legistature ought not to be reqaired thereto,
14. Resd. that the Legistative Evecative & Judiciary powers within the several States ough! to be

bound by vath to support the articles of Union.

15, Resd. that the amendments which shall be affered to the Coxgederation, by the Convention ought
al a proper time, or times, qfter the approbation of Congress to e submitted to an assembly or assem-
blies of Represewtatives, recommended by the several Legistatures to be crpressly chasen by the peaple

to consider & decide thereon.

Few scholars have pointed out that this docu.
ment, now an integral part of Madison's “Notes on
Debates,” his personal record of the convention
proceedings, was a genuine landmark in the his-
tory of American constitutionalism. The genius of
Madison was evident. He had lobbied for a revision
of the Articles. worked for a convention to turn
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the country around through a new system of gov-
ernment, and then laid before that convention a
plan that was radical in concept and vet so close
to whai most of the delegates had been thinking
that they immediately went into a Committee of
the Whole on the State of the Union to consider
the Virginian's plan.

If the original draft was tinally handed to the
Convention's Secretary. William Jackson. it must
have been among the papers that this inept man
burned before he prepared the journal and other
papers for Washington's safekeeping. But we can
be sure that the version Madison copied into his
own “Notes on Debates™ is as faithful a copy of
the original as we will ever see; and it was a
framework for what, after four tempestuous
months and many changes, survived as the Consti-
tution sent by the convention to the states. Had
Madison’s services to the convention ended on
May 28 he would still deserve to be thought of as
the Father of the Constitution. As we all know, he
considered his work only begun.

Robert A, Rutland is editor-in-chief of the Papers of
James Madison at the University of Virginia. His books
include The Birth of the Bill of Rights and The Ordeal of
the Constitution: the Antifederalisis and the Ratification
Ntruggle of 1787.178% (both reprinted by Northeastern Uni-
versity Press, J983).

The first paga of Madison's ~'Notes on Dabates.” with fypical crossed-through
clauses and laier additions made as Madican sought grester stcuracy m
bs text. Library of Conpress.
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Teaching Plan for Lesson 3
James Madison and the Virginia Plan

Objectives

Students are expected to

1) comprehend the origin of the
Virginia Plan of 1787:

2) identify main ideas about con-
stitutional government in the Vir
ginia Plan of 1787:

3) compare ideas about constitu-
tional government in the Virginia
Plan and in Madison's letter to
Washington (April 16, 1787):

4) identifv examples of the influ-
ence of the Virginia Plan on the
Constitution of 1787,

5Yincerpret, analyze, and evaluate
information and ideas in three doc-
uments: Madison's letter to Wash-
ington (April 16, 1787), the Virginia
Plan, and the Constitution of 1787,

Preparing to Teach the Lesson

Read the essay by Robert A, Rut-
land, “The Virginia Plan of 1787
James Madison's Outline of a Model
Constitution.” Pay special attention
to these parts of Rutland's essay:
(a) the complete text of the Virginia
Plan, (b) ideas about national gov-
ernment in Madison's letters to Jef-
ferson, Randolph, Washington, (¢)
evidence about Madison's major
contributions to the contents of the
Virginia Plan, and (d) claims about
the central importance of the Vir
ginia Plan in the Federal Conven-
tion of 1787,

Read Lesson 3, “James Madison
and the Virginia Plan.” Pay special
attention to the abridged and edited
version of the Virginia Plan, which
is the focal point of the lesson,

Plan to spend at least two class
periods on this Lesson.

Opening the Lesson

Write the rn..me of James Madison
on the chalkboard. Ask students to

list his major accomplishments in
American historv. Make a list of
student responses,

If anyone mentions the Virginia
Plan or Madisca's leadership role in
the Federal (onvention of 1787,
then stop and question students
about these ints. If no one men-
tions the Virginia Plan after about
five minutes, then the teacher
should write this term on the chalk-
board. Ask students to tell what
they know about the Virginia Plan
and Madison’s association with it.

After a brief speculative discus-
sion about Madison and the Virginia
Plan, tell students that the main
point of this Lesson is to examine
the Virginia Plan, Madison’s contri-
butions to it, and its influence on
the Constitution of 1787,

Developing the Lesson

Ask students to read the parts of
the Lesson on the background of
the Virginia Plan. AsK them to pay
special attention to a document in
this part of the lesson: Madison’s
letter to George Washington (April
16, 1787). Emphasize this document
as a source of ideas for the Virginia
Plan, which Madison and his col-
leagues advanced at the 1787 Fed-
eral Convention.

Assign the abridged and edited
version of the Virginia Plan and the
exercise that follows it. Tell stu-
dents to prepare answers to items
1-18 of the exercise, which requires
them to interpret and make judg-
ments about main points in the Vir:
ginia Plan.

Conduct a full-class discussion of
items 1-18. The discussion should
be hased on the contents of the text
of the Virginia Plan. Insist that stu-
dents back up their answers with
evidence {ron the Virginia Plan.

Ansicers o the eeercise are pre-
sented below,

1. NO, #3. 3. YES, #1.
2. NO, #5. 1. YES, #6.

<
a

5. YES, #6. 12. NO, #8.

6. YEN, #9. 13. YES, #8.
7.NO, #13. 14. YES, #3.

8. UNCERTAIN 15, YES, #8.

9. YES, #14. 16. YES, #6, 14.

10. YES. #11. 17. YES, #6-9.
11. NO, #7. 18. NO, #6, 14.

Assign the remainder of the Les-
son. Ask students to prepare an-
swers to the three sets of questions
at the end of the Lesson.

Concluding the Lesson

Conduct a concluding class dis-
cussion about the Virginia Plan and
its influence on the 1787 Constitu-
tion. Make the point that the Vir-
ginia Plan was an attempt to re-
place a government (Articles of
Confederation) that  emphasized
the rights and powers of states vis-
a-vis the national grvernment. Re-
quire students to explain and justifv
their answers with references to the
contents of the Virginia Plan, the
1787 Constitution, and Madison’s
letter to Washington.

This discussion requires students
to use specified parts of the text of
the Constitution. Make students
support answers with examples
from the Constitution. Students
should understand that the Virginia
Plan had a large impact on several
parts of the Constitution of 1787
and that the New Jersey Plan had
an influence on Article V1

End the Lesson with the final two
questions, which require students
to make judgments about ideas in
documents. The first question re-
quires students to use evidence in
documents to support claims about
authorship of the Virginia Plan. The
second question is more specila-
tive and open-ended. Students are
asked to make judgments about
two parts of the Virginia Plan that
were rejected by the Federal Con-
vention.
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Lesson 3

James Madison and the Virginia Plan

The year 1787 was a turning point
in the history of the United States.
This was the year of the Federal
vonvention that made a new Con-
stitution for the United States—a
frame of government that has en-
dured for more than 200 years and
has inspired and influenced people
around the world.

Among the notable delegates in
the Federal Convention, none
played a more important role than
James Madison of Virginia. In 1787
Madison was 36 years old, one of
the youngest delegates in the Fed-
eral Convention. His peers, how-
ever, viewed him as one of the most
able persons among the unusually
competent collection of individuals
at the Convention.

Madison kept the most complete
records of the Convention proceed-
ings, and he advanced ideas that
were centrally included in the 1787
Constitution. After the Convention,
he played a major part in securing
ratification of the new frame of
government. In 1789, Madison was
elected to the first session of Cone
gress as a Representative from Vir
ginia. He proposed amendments to
the 1787 Constitution that became
the Federal Bill of Rights. Madison
later served as Secretary of State
under President Thomas Jefferson

and as fourth President of the
United States.
James Madison’s great  career

was based on his greatest achicve
ment—his contributions to the cre-
ation of the 1787 Constitution. And
among his significant contributions
to the framing of the new govern
ment, none was more important
than his part in constructing and
advancing the Virginia Plan, the out-
line for constitutional government
that set the tone and terms of the
deliberations at the Federai Con
vention in Philadelphia.

Background of the Virginia Plan

On February 21, 1787, the Con.
gress of the United States granted
approval for a Federal Convention:
"Resolved that ... on the second

E l{llC“" The Virginia Plan

Aruitoxt provided by Eic:

Monday in May next a Convention
of delegates who shall have been
appointed by the several states be
held at Philadelphia for the sole and
express purpose of revising the Ar-
ticles of Confederation {in order to}
render the federal constitution ade-
guate to the exigencies of Govern
ment & the preservation of the
Union.”

Several weeks before the start of
the Federal Convention, Madison
began his campaign to influence the
outeome to provide the kind of gov-
ernment he wanted the United
States to have. He wrote letters to
important leaders that set forth his
ideas on constitutional government.
Thus, Madison hoped to win sup-
pott for these ideas among individ-
uals who would be important dele-
gates to the Federal Convention. In
these letters, Madison presented
the main features of the Virging
Plan, which the delegates from hi.
home state (Virginia) would present
to the Federal Convention as the
agenda for deliberation and dear
sion making.

One of the most interesting and
influential of the Madison letters
was written to George Washington
in April 1787, Examine the abridged
amnd edited version of this letter
below and identify Madison’s main
ideas on constitutional government,

James Madison to George
Washington
April 16. 1787

DEAR SIR—I have been much hon-
ored with yvour letter of the 31 March,
and find, with much pleasure, that sour
views of the reform which ought 1o be
pursaed by the Convention give a sane-
tion to those which | have enter-
tained. .

Having been Lately led to resolve the
subject which is to undergo the discus -
sions of the Convention, and formed
same outhine of a new system ol con
stitutional government], I take the b
erty of submitting them ... 1o your
eve. .

Conceiving that an indivadual inde-
pendence of the States s utterly inec.
oncilable with the aggregate sover
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eignty. and that a consolidation of the
whole into one simple republic would
be as inexpedient as it is unattainable. |
have sought for some middle ground,
which may at once support active su-
premacy of the national authority, and
not exclude the loeal authorities when-
ever they can be subordinately useful.

I would propose as the groundwork
that a change be made in the principle
of representation, {Representation and
voting power of the states in the U8,
Congress should be based on popula
tion; the larger states should have more
representatives  and votes than  the
siidler states. ]

I would propose next that ... the
national Government should be armed
with positive and complete authority in
all cases which reguire uniformity; such
as the regulation of trade, including the
right of taxing both exports and im-
ports, the fixing of terms and forins of
naturalization {and so forth}. . ..

... The National supremacy ought
alsao to be extended as @ conceive to the
Judiciary departments. If those who are
to oxpound and apply the laws, are
connected by their interests and their
oaths with e particular States wholly,
and not with the Union, the participa-
tion of the Union in the making of the
laws may be possibly rendered unavail-
ing. It seems at least necessary that the
oaths of the Judges should include a
fidelity to the general as well as local
Caonpstitution. . ..

The National supremacy in the Exec-
utive departments is liable to some dif-
ficulty, unless the Officers administer-
ing them could be made appointable by
the Supreme government. The Militia
ought cortainly to be placed in some
form or other under the authority which
i~ entrusted with the general protection
and defence,

A government composed of such ex-
tensive powers should be well orga
nised and balanced. The legislative de-
partment might be divided into two
branches; one of themn chosen every —
years by the people at large, or by the
[state ] Legislatures; the other to consist
of fewer members, to hold their places
for a longer term, and to go out in such
i rotanon as always to Jeave i oflice a
Firge myjority of old members. . ..

A national Execcutive must also be
provided, 1 have scarcely ventured as
yet to form my own opinion either of
the manner in which it ought to be

L
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constituted or of the authorities with
which it ought to be cloathed.

An article should be inserted ex-
pressly guarantying the tranquillity of
the States against internal as well as
external dangers.

In like manner the right of coercion
should be expressiy declared. With the
resources of commerce in hand. the
national administration might always
find means of exerting it either by sea
or land. ..,

To give a new system its proper va-
lidity and energy. a ratification must be
obtained from the people. and not
merely from the ordinary authority of
the Legislatures, This will be the more
essential as inroads on the existing
Constitutions of the States will be .
avoidable.

During the eleven days before the
opening of the Federal Convention,
James Madison and other members
of the Virginia delegadon met daily
to develop ideas for a new govern-
ment of the United States—the Vir
ginia Plan. Edmund Randolph. Gov-
ernor of Virginia, agreed to present
the plan to the Convention, but
James Madison was the main con
tributor to its contents.,

Contents of the Virginia Plan

The Virginia Plan set the Conven-
tion on a new course. Jt called for
(1Y a new Constitution, not revi-
sions of the Articles of Confedera
tion, and (2) it proposed a national
government, not a pure confedera-
tion of the states. Study the
abridged and edited version of the
Virginia Plan, which is presented
below. Note the similarity of the
Virginia Plan to ideas on constitu
tional government in Madison's et
ter to Washington.

The Virginia Plan
Resolutions Proposed by Mr.
Randelph in Convention
May 29, 1787

I. Resolved that the Articles of Cone
federation ought to be so corrected &
enlarged as to accomplish the objerts
proposed by their institution; nanely,
"common defence. security of Jiberty
and general welfare.”

2. Resd. therefore that the rights of
sulfrage [voting rights} in the National
Legislature [Congress] ought 1o be pro
portioned to ... the number of free
inhabitants. . ..

3. Resd. that the Nationz! Loegislature
ought to consist of two branches.

4. Resd. that the members of the first
branch [House of Representatives] of

the national Legislature ought to be
clected by the people of the several
States. . ..

5. Resold. that the members of the
second branch {Senate] of the National
Legislature aught to be clected by those
of the first, out of g broper number of
persons nominated the individual
[Stite] Legisiatures to hold their
offices for a term sufhicient to ensure
their independency {freedom from pop-
ular pressures). . ..

. Resolved that esach branch jof Con
gress] cught to possess the right of
originating Acts {legislation]; that the
national Legislature ought to (have] the
Loegislative Rights [powers] vested in
Congress by the Confederation Ani-
cles of Confederation} & moreover to
logiskate in all cases to which the sepa-
rate States are incompetent ... jand} to
negative Jveto] all laws passed by the
several States, contravening jviolating|
in the opiniop of the National Logisia-
ture the articles of Union { ww Consti-
tution}: and to call forth the [military]
force of the Union agst. any member
[State] of the Unjon failing to fulfill its
duty under the anticles thereof.

7. Resd. that a National Executive he
instituted: 1o be chosen by the National
Legislature ... and that besides a gen.
eral authority to execute the National
faw.., it ought to enjoy the Executive
rights [powers] vested in Congress by
the Confederation [Articles of Confed.
eration).

8. Resd. that the Executive and .. the
National Judiciary, ought to compose a
Council of revision with authority to
examine every act of the Nattonal Leg-
islature before it shall operate {be a
law]., and ¢ ety act of a particular
|state] Legistature before a Negative
thereon shall be final; and that the dis
soent of the said Couneil shall amount to
a rejectiorl , unjess the Act of the Na-
tionat Legislature be again passed, or
thint of a particular Legislature be again
negatived hy Ja proportion not speci-
fied] of the members of each branch.

4. Resd. that a National Judiciary be
establishh . consist of ope or more
supreme b ounals feourts), and of infe-
rior {lower] tribunals 1o be chosen by
the National Legislature. to hold their
offices during good hehavior, ... That
the jurisdiction of the inferior tribun.
stall be to hear & determine in the fic
instanee, and of the supreme tribunal
[Supreme Court] 1o hear [eases] and
determine [make decistons] in the [last]
resert. . JCases will include] impeach-
ments of any national offfeers, and ques-
tions which may involve the national
peace and harimony.

10, Resolvd. that provision ought to
be made for the admission of States .
with the consent of a nimber of voices
in the National legislature Jess than the

whole.
ol &
') f)

I1. Resd. that a4 Republican Govern-
ment {by elected representatives of the
people] ... ought to be guaranteed by
the United States to each State.

12. Resd. that provision ought to be
made for the continuance of Congress
[Articles of Confederation] ... until a
given day after the reform of the arti-
cles of Union [new Constitution] shall
be adopted, and for the completion of
all their engagements jold business].

13. Resd. that provision ought to be
made for the amendment of the Articles
of Union {new Constitution] whenso-
ever it shall seem necessary, and that
the assent of the National Legislature
ought not to be required thereto.

14. Resd. that the Legislative, Execu-
tive & Judiciary powers within the sev-
eral States ought 1o be hound by vath to
support the articles of Union [new Con-
stitution].

15. Resd. that the [constitutional
changes] which shall be offered ... by
the Convention ought ... to be submit-
tedd to Representatives jof the people in
Ntate conventions), reeommended by
the several [State] Legislatures to be
evxpressly chosen by the people to con-
sider & decide thereon {whether to ap-
prove or reject the proposed Constitu-
tioni.

Reviewing ldeas in the Virginia
Plan

Read the following statements
and decide whether or not each
statement is a correet deseription
or interpretation of ideas in the
Virginia Plan of 1787, If the state-
ment is correct, answer YES, If it is
incorrect. answer NO. IDENTIFY
THE NUMBER OF THE RESOLU-
TIOWN(S) in the Virginia Plan that
includes evidence to support each
answer. If the statement cannot be

judged correct or incorrect, based

on evidence in the Virginia Plan,
then answer UNCERTAIN. Be pre-
pared to explain or justify your an-
swers in terms of the contents of
the Virginia Plan,

1. The national government shall
have two branches.

YES e NO . UNCERTAIN
RESOLUTION # o

2. Members of the National Leg-
islature will be selected by the free
inhabitants of the States.

YES —— NO_  UNCERTAIN
RESOLUTION #

3. The overarching purpose of the
Virginia Plan was to establish a
government of the United States
that would be able to achieve the
stated objectives of the Articles of
Confederation.

ideas of the Founders



YES NO UNCERTAIN
—— RESOLUTION #

4. The National Legislature shall
have the power to veto acts of State
governments that contradict the Ar-

ticles of Union (the Constitution of

the United States).
YES NO UNCERTAIN
e RESOLUTION # __

5. The National Legislature shall
have power to use foree against
State  governments that resist or
refuse to obey laws of the national
government.

YES NO) UNCERTAIN
— RESOLUTION #

6. The national government will
have a Supreme Court with author-
ity to make decisions in cases in-
volving the impeachment of na-
tional government officials,

YES NO UNCERTAIN
e RESOLUTICN #

7. The National Legislature shall
have power to make amendments
to the Articles of Union (Constitu
tion of the United States).

YES NO UNCERTAIN
— RESOLUTION #

8. The National Executive will
have suflicient power to effectively
carry out laws.

YES NO UNCERTAIN
— RESOLUTION #

9. Officials of the State govern
ments will be obligated to support
the Articles of Union (Constitution
of the United States).

YES —— NO . UNCERTAIN
— RESOLUTION # __

10, All State governments will be
organized as republics, and the na:
tional government will guarantee
that this form of government will be
maintained in cach State,

YES c— NUO _ UNCERTAIN
—— RESOLUTION #

11, There shall be a single chief

executive elected by the free inhab-
itants of the States,

YES e NO —— UNCERTAIN
—— RESOLUTION #

12, The National Executive will
have power to veto legislation en
acted by the National Legislature.
YES —— NO —— UNCERTAIN
— RESOLUTION # ___

13. Members of the National Ex
ecutive and the National Judiciary
will constitute a Council of Revi
sion with power to review and re-
ject acts of the National Legislature.
YES —— NO . UNCERTAIN
e RESOLUTION #

14. There will be a Congress or

Q
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National Legislature composed of
two branches.

YES —— NO .— UNCERTAIN
—— RESOLUTION #

15, The National Legislature will
have power to override vetoes of its
acts by the Council of Revision,
YES —— NO . UNCERTAIN
e RESOLUTION # .

16. The government of the United
States will be superior to the State
governments,

YES e NO . UNCERTAIN
—— RESOLUTION # ——

17. The powers of the national
government  will  be  separated
among three branches: legislative,
executive, and judicial,

YES e NO —— UNCERTAIN
e RESOLUTION # e

18. Each Stie would retain its
“sovereignty, freedom, and  inde-
pendence” as provided in ARTICLE
11 of the Articles of Confederation,
YES oo NO —— UNCERTAIN
e RESOLUTION #

Reactions to the Virginia Plan
in the FFederal Convention

The delegates realized that the
Virginia Plan went far bevond the
Congressional Resolution that gave
the Federal Convention “the sole
and express purpose of revising the
Articles of Confederation.” How.
ever, Madison and his supporiers
pointed to another phrase in the
same Resolution of Congress that
saidd the reason for the Convention
was “to render the federal constitu
tion adequate to the exigencies of
Govermment & the preservation of
the Union.” Madison argued that
the Convention could legitimately
g£o bevond mere revision of the Ar
ticles  of Confederation  because
only a new Constitution could pro
vide an adequate government,

Madison was proposing through
the Virginia Plan the establishment
of a national form of government
that would replace the confederal
form of the Articles, which was an
alliance of independent states, In
this confederal type of government
the States had created a coentral
government to serve certain of their
needs. but they granted only very
limited powers to it while retaining
their own sovereignty and freedom
of action. By contrast, a purcly na-
tional government has all powers of
government, and other units of gov-
ernment exist primarily to carry ot

27

e

the direetives of the dominant cen-
tral authority.

The Virginia Plan implied some
limited powers for the States (Mad-
ison referred to them as federal
foatures). So his plan was not
purely a national government, but jt
was predominantly national in its
characteristics, which  eventually
led to a split in the Convention.

However, before the threat of
rupture emerged, Madison and his
allies  sueceeded in setting  the
agenda for the Federal Convention,
From May 30 to June 13, the dele-
gates gave their full attention to
fine-tuning the Virginia Plan. lmpor-
tant revisions that they made to the
Virginia Plan are summarized be-
fow:

o Three-year terms of oflice for
the House of Representatives
and seven years for the Senate.

e State legislatures to eleet mem-
bers of the Senate.

e A single chief executive to be
clected by the National Legisla-
ture for only one seven-year
term and to be subject to im-
peachment ana removal from
office for “malpractices or ne
gleet of duty.”

o An executive powed te s oto acts
of the National  Ledislature,
which could be overridaen by a
two-thirds vote of both Houses.

e Deletion of the Council of Revi-
sion (see Resolution No. 8 of
the original plan).

o Deletion of the authority to use
force against States (see Reso-
hution No. 6).

On June 15, William Paterson of
New Jersey presented an alterna
tive to the Convention, which was
called the New Llersev Plan. John
Lansing of New York said that
Paterson's proposal “sustains the
sovereignty  of the  respective
states.” He claimed that the New

Jorsey plan called for a federal form

of government in contrast to the
national form proposed by the Vir-
ginia Plan. "The States will never
sicrifice their essential rights to a
national government,” Lansing ar-
sued.

Mujor provisions of the New Jer-
sey plan are summarized below. In
part this plan was a defense of
states” rights within a federal sys-
tem, but it also provided for a cen-
tral government that would be su-
preme  within its  sphere of
authority.

3]
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The first resolution endorsed the
Articles  of Confederation:  they
“ought to be so revised, corrected &
enlarged as to render the federal
Constitution adequate to the exi-
gencies of government. & the pres-
ervation of the Union.”

Resalutions Nos. 2 and 3 af

firmed the one-house structure of

Congress and its powers as stated
in the Articles of Confederation.
Several additional powers were
proposed, such as powers to levy
taxes and compel States to pay
them and to regulate trade among
the States and with foreign nations.

Resolution No. § proposed estab.

lishment of an excceutive branch of

several persons selected by Con
gress, who would have power to
administer laws, appoint other ex
ecutive oflicials to assist them, and
dircet the military forees of the
United States.

Resolution No. 5 provided for
establishment of a federal judicial
branch headed by a Supreme Court
whose members would be ap
pointed by the executive branch.

Resofution No. 6 was a startling
aflirmation of the authority of the
federal government in relation to
the States: "All acts of the United
States in Congress made by virtue
and in pursuance of the powers
heceby & the Articles of Confoeder-
ation vested in them, and all Trea
ties made & ratified under the au
thority of the United States shall be
the supreme law of the respective
States ... the Judiciary of the sev.
eral States shall be boud thereby
in their decisions . .. if any State, or
any body of men in any State shall
oppose or prevent [the enforeement
of federal laws or treaties} the fed-
eral Executive shall be authorized
... to enforee and compel an obedi
enee to such Acts, or an observance
of such Treaties.”

Vigorous debate followed intro
duction of the New Jersey Plan,
James Madison made a persuasive
speech against it on June 19 Then
seven states voted against the New
Jersey Plan (Massachusetts, Con
necticut,  Pennsylvania,  Virginia.
North Cuarolina, South  Carolina,
Georgia). Three states voted for it
(New York, New Jersey, Delaware).
Maryland's vote was split. The New
Jersey Plan was defeated, and the
Convention moved ahead to make
its decisions in terms of the Virginia
Plan; although much of it wonld he

82

modified before completion of the
Federal Convention on September
17, 1787,

Delegates at the Federal Conven.
tion continued to  debate  and
change provisions of the Virginia
Plan until it was shaped into the
Constitution of 1787. One of the
most important changes was the
Great  Compromise of July 16,
which settled arguments about how
to organize the two houses of Con:
gress called for by the Virginia Plan,

The Great Compromise provided
that the Senate would be organized
according to confederal principles
of the New Jersey Plan. There
would be two Senators {and two
votes) for each State, whether large
or small in population, and the leg
islature of each State would select
the two Senators from that State.

The House of Representatives
wotld be organized according to
nationalist principles of the Virginia
Plan. The aumber of Representa-
tives (and the number of votes) for
cach state would vary according to
population size (larger states would
have more Representatives). Eligi-
ble voters in cach state would elect
their Representatives,

James Madison reported in his

journal the views of Oliver Ell-

sworth of Conneeticut, one of the
designers of the Great Compromise:
“The proportional representation in
the first branch was confornuble to
the national principle and would
secure the large states against the
small. An couality of voices in the
second branch was conformable to
the federal principle and was nee
essary to secure the small states
against the large.”

Another change that softened
feelings of New ersey Plan sup
porters was dropping the word "na-
tional” from the document, as in
“National Legislature” or “National
Execcutive” However, despite sev:
eral changes in and additions to the
Virginia Plan, as introduced May 29
and revised on June B3, these reso-
lutions  were the framewoerk in
terms of which the Constitution of
1787 was formed.

Reviewing Facts and Main ldeas
1. What were major accomplish:
ments in public service of James

Madison?
2. Why did Madison write to

08

George Washington on April 16,
1787
3. What was the Virginia Plan?
4. Why was the Virginia Plan an
important contribution to the Fed-
eral Convention?

Interpreting Ideas in Documents

1. What was the influence of the
Virginia Plan on the organization of
Congress? (Compare provisions of
the Virginia Plan with Article I, Sec-
tions 1-4, the Constitution of 1787.)

2. Iid the Virginia Plan or the
New Jersey Plan have more influ-
cnce on the organization of the ex-
ecutive branch? (Compare provi
sions of the Virginia Plan and New
Jersey Plan with Article 11, Section
1, the Constitution of 1787)

3. What was the influence of the
Virginia Plan on the organization of
the judicial branch? (Compare pro-
visions of the Virginia Plan with
Article HI, Sections 1-2, the Consti-
tution of 1787

4. What was the influence of the
Virginia Plan on the relationships of
the States to the federal govern-
ment? (Compare provisions of the
Virginia Plan with Article IV, Sec-
tions 3 -4 and Article VI the Consti-
tution of 1787.)

5. Which provisions of the Vir
ginia Plan were NOT included in the
Constitution of 17877

Making Judgments About ldeas
in Documents

1. What if someone  disputed
claims that James Madison is the
primary author of the Virginia Plan,
How could you use evidence in
Madison's  letter  to Washington
{April 16, 1787) to support the con-
clusion that Madison's ideas on
constitutional government are in-
cluded centrally in the Virginia
Plan?

2. What is vour evaluation of iwo
parts of the Virginia Plan that were
not included in the 1787 Constitu-
tion”? (Would constitutional govern-
ment in the United States be im-
proved by these two ideas?)

a. The veto power of the na-
tional government over ac
tions of state governments
proposed in Resolution No.
.

b. The Couneil of Revision pro-
posed in Resolution No. 8.

Ideas of the Founders
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Introduction
The Preamble to the Constitution of the United States
Teaching Plan for Lesson 4

Lesson 4: The Origins and Purposes of the Preamble
to the U.S. Constitution
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Popular sovereignty, the idea that
a governmeni's power is based on
the will of the people, has been a
central concern of Americans from
the I8th century until the present. It
was a key issue of the 1780s. When
the Framers of the Constitution met
in their Federal Convention of 1787,
they confronited this basic question
about popular control of govern-
ment: Does federal power flow di-
rectly from all the people of the
nation or from the people only
through the respective states of the
federal union?

Their response is found in the
opening words of the Constitution's
Preamble: “We the People of the
United States....” Though the Pre-
amble is brief, a one-sentence state-
ment, it is a very important part of
the Constitution.

The Preamble is not merely an
introduction to the body of the Con-
stitution which follows. Rather, it
states the civie ideals that guide our
national purpose. The great, endur-
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ing goals of the United States—
union, justice, liberty, order, the
welfare of our people, internal
peace, the defense of the nation—
all are retlected in the Preamble's
52 eloguent words.

The Preamt.le, like the remainder
of the Constitution, was debated
and discussed, even attacked, dur-
ing the critical process by which the
Constitution was ratified in 1787~
1788. The Constitution was  ac-
cepted, and its Preamble has been
an important part of the nation's
enduring eivie tradition. Toe elarity,
power, and timeless idealism of the
Preamble remains an  important
part of constitutional government
in the United States,

According to Donald 8. Lutz, one
reason that people write a constitu-
tion is to “define a way of life—the
moral values, v ior principles, and
definition of jus. . ¢ toward which a
people aim™ (The Origins of Amer-
fcan Constitutionalism, FHES. 16).

GO

The Preamble introduces the over-
arching ideals of the frame of gov-
ernment, which is set forth in the
subsequent articles of the Constitu-
tion.

Part IV includes an article by
Donald Lutz: “The Preamble to the
Constitution of the United States.”
Professor Lutz discusses the origins
of the Preamble in America’s “foun-
dation documents”—the early cov-
enants, compacts, and state consti-
tutions of the colonial era and the
first years of independence. He ex:
amines as well the purpose and
meaning of the Preamble’s lan-
guage.

Lutz’s essay is followed by a
Teaching Plan and a Lesson for high
school students: “The Origins and
Purposes of the Preambie to the
UUS. Constitution.” The Teaching
Plan and Lesson provide materials
for high school history and govern-
ment courses on hasic ideas in the
American civic tradition.



The Preamble to the Constitution

of the United States

by DONALD S. LUTZ

not only introduces the document: it encapsu-

lates and reflects the various sources of, and
influences upon, our constitutional tradition. The
covenants and compacts written by colonists dur-
ing the early seventeenth century first established
the form and general elements of American consti-
tutions. Early in the eighteenth century the ideas
and values of Harrington and the Commonwealth
thinkers, Florentine republicanism as exemplified
by Machiavelli, and the contract theorists, especial-
ly Hobbes and Locke, provided additional philo-
sophical underpinnings. These three strands of
thought were woven into the fabric of the coven-
ant/compact tradition, and the synthesis achieved
fullest expression in the state constitutions written
hetv.een 1776 and 1757, Beginning in the 1770s,
the ideas of the Scottish Enlightenment writers,
particularly Hume, and of the European Enlighten-
ment more generally, especially Montesquieu, werce
injected into American puolitical thought. The Fed-
eralists who assembled in Philadelphia in the sum-
mer of 1787 brought Enlightenment ideas into
American constitutionalism, but the founders had
additional models for government in the early state
constitutions. Our constitutional tradition also re-
sponded to critical political situations. Constitu-
tions are never written in a political vacuum, but
tend to present a “snapshot” of the balance of po-
litical forces at the time of their writing. Our analy-
sis of the Preamble’s form and content, then, must
necessarily focus upon the early colonial founda-
tion documents, the early state constitutions, the
proceedings of the Constitutional Covention, and
the historical events surrounding the writing of the
Constitution, including the matter of the Articles of
Confederation.

The Preamble to the United States Constitution

Form of The Documents

By 1787 Americans had been writing documents
of political foundation for over a century and a
half. Although technically governed by a charter
from the English Crown, colonists to America
were invariably granted the right by these charters
to erect and conduct local government as long as
the laws passed were not in contradiction with En-
glish law. Thus, from the very beginning Americans
had considerable control over their local political
affairs; the Mayflower Compact is a good example
of the foundation documents they wrote for them-
selves to formalize local government. These brief
documents were direct descendants of religious
covenants developed by Calvinist-oriented Protes-
tants and influenced by the Old Testament, espe-
cially the book of Deuteronomy.

BEST COPY AVAILABLE

DOCUMENTS

In the name of God, amen. We whose

names are undereritten . .. do, by these

presents, covenant and combine owrselies

together into a eivil body politic for vur

better ordering and preservation and jur-

therance of the ends aforesaid; and by

virtue herenf do enact, comstitute, and

Srame such just and equal lmes, ordi-

nanees, acts, constitutions, and officers,

Srom time to time, as shall be thought

maost meet and convenient for the general

goud of the colony, to which we promise

all due submission and vbedience . .
Mayfiower Compact, in part, adopted Novem-
ber 11, 1620. Text taken from F. N. Thorps,
ed., The Federal and State Constitutions, Co-

lonigi Charters, and Other Organic Laws of the
United Siates. Vol. Ill, p. 1841,

Dozens of similar local documents of foundation
would be written in the next twenty years through-
out the colonies. Typically these documents would
embody the principles of popular sovereignty, ma-
jority rule, and political equality among citizens,
through there was some gualification of these prin-
ciples in practice. Ideally, government was to bhe
based upon the consent of the people, either di
rectly or indirectly through representatives clected
for that purpose, and decisions were to be derived
from an open and deliberate discussion of what
best served the common good.

The colonists drew up longer and longer codes
of law, altered and expanded their political sys-
tems, and brought the basics of their government
into single documents which laid out fundamental
principles and institutions. At this point, the earlier
documents of foundation tended to become intro-
ductory statements of the grounds and intention of

Excerpt trom the Mayflower Compact, 1620.
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these longer proto-constitutions. In 1636 the citi-
zens of Plymouth, Massachusetts wrote the first
true constitution in American history, and used as
a preface the Plymouth agreement which they had
adopted the same day.

We, the associates of New-Plymouth coni-
ing hither as freeborn subjects of the State
of England endowed with all and singular
the privileges belonging to such being as-
sembled; doe orduin Constitute and enuct
that noe act imposition law or ordinance
be made or imposed upon us at present,
or to come but such as shall be impused
by Consent of the body of assauciates or
their representotives legally assembled,
which is according to the free liberties of
the State of England.

Plymouth Agreement, from the preface to the

Pilgrim Code of Law, adopted November 15,
1636. Text is taken from Harry M. Ward, Stal-

ism in Plymeuth Colony, p. 17.

Between 1620 and 1776, simple foundation docu-
ments written by the colonists, and derived from
religious covenants both in form and content, be-
came secularized preambles to modern constitu-
tions. During this evolution of a constitutional tra-
dition, Americans usually included five foundation
elements in their documents of political founda-
tion. First, there was an explanation of why the
document was necessary. Second, the document
created, defined or redefined a people, a communi-
ty of individuals. Third, it laid out the fundamental
values or goals which described the kind of people
this comimunity was or hoped to become. Fourth,
the document formally established a civil society
by creating a government, Fifth and finally. the
document laid out the specific design for the gov-
ernmental institutions through which the commu-
nity would make collective decisions.

It became standard practice to combine the first
four foundation elements with a bill of rights as a
long introducdion to the body of the document. In
the early state constitutions, the section after the
preamble would often begin with, “Part II: The
Constitution or Form of Government,” and only
then launch into an institutional description of the
sort we usually associate with constitutions. This
structure made the bills of rights part of the pre-
amble, by implication prior to, and thus not part
of, the constitution proper. The Preamblie to the
United States Constitution did not have a bill of
rights to help it carry the load of the four founda-
tion elements, but it is easy to see the long docu-
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mentary tradition of which it is a part.

The Preamble to the federal Constitution begins
“We the people,” another structural device taken
from early state constitutions. Most of the colonial
documents written between 1620 and 1650 began
with the phrase "We the undersigned,” and the sig-
natures invariably represented all the free, proper-
ty-owning aduit males in the community. Using
only fifty-two words, the Preamble to the Constitu-
tion efficiently contains the requisite foundation el-
ements. It creates a people, the citizens of the
United States, where the Articles of Confederation
had recognized only a league of states, (each of
which was constituted a people by their respective
constitutions). We are given the reasons the docu-
ment is needed at the same time that we have a
list of fundamental values or goals—union, justice,
domestic tranquility, the common defense, the gen-
eral welfare, and liberty. The words “do ordain and
establish this Constitution” create a government.
Thus, we have the first four foundation elements at
hand, ready to be joined by the fifth, the institu-
tional description, in the body of the document.

Content

We have peen implying a direct connection in
form between the preambles of the early state con-
stitutions and our national Preamble. but it must
be remembered that the framers of our national
Constitution met in Philadelphia in the summer of
1787 in order to overcome the weaknesses in the
Articles of Confederation which failed to create an
adequate national government. State constitutions
did not have as their purpose the design of a na.
tional government. Thus, the founders could not
extract such ideas from them. In fact, the framers
in many instances were reacting against what they
found in the more parochial state constitutions, in-
cluding their preambles. Nevertheless, just as bi-
cameralism, representation, and a host of other
ideas flowed into the national document from the
state constitutions as a result of the familiar and
persistent patterns carried in the heads of the
framers from living under the state constitutions,
$0 too did the Preamble. The national Preamble
derived partly through the apposition of the state
preambles, and partly in opposition to them.

Furthermore, the state constitutions had an im-
pact on the national Constitutiop by the simple
fact of the existence of the states prior to the birth
of the nation. The proposed national Constitution
had to incorporate a federal system to acknowl-
edge the autonomous purview of the states. Thus,
the states are mentioned in the national document,
either directly or by clear implication, over fifty
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times in forty-two separate sections, Our political
system is defined by an interlocking system of con-
stitutions, and the state documents are an essential
part of a proper. complete United States Constitu-
tion. The preambies to the state constitutions set
the pattern for preambles to constitutions, intro-
duced other portions of the interlocking system,
and served as positive and negative examples of
content for the framers.

Since the preambles and bills of rights of the
early state constitutions reflected the cologial tra-
dition, they contained many English Whig, republi-
can, and contractarian elements. But they also con-
tained elements derived from the more recent
Enlightenment tradition, elements which first
showed up in force in the Declaration of Indepen-
dence, To the earlier values were added life, liber-
ty, and happiness.

We hold these traths to be self-erident,
that all men are created equeal, that they
trre endowed by their Creator with cevtan
unalienable Rights, that amang these are
Lite, Liberty. and the pursuit of Happe:
ness, That to secure these vights, (oeern
ments are instituted wmong Men, derie-
ing their just powers fron the consent of
the governed: That whenever auy Form of
Government becomes destractive of these
ends, it is the Right of the People (o alter
or abolish it, and to institute vew Gor-
cornient, laying its foandation on sueh
principles and arganising its powers in
such form, as to them shall seem most
Likely 1o effect their Safety and Happi
HESS. L L

Bepinning of the second paragraph of the Dec-

laration of Independence. adopted July &,
1778.

The Declaration had « tremendous impaet upon
the carly state constitvtions, Eight of them bor
rowed language directly from the Declaration, and
the 1777 New York Constitution reprinted the en-
tire Declaration of Independence as part of its pre-
amble.

In 1776 the state of Virginia adopted a constitu-
tion, and its preamble and the Virginia Bill of
Rights resemble the Declaration at Jeast in part be-
cause Thomas Jefferson was centrally involved
with both.

We therefure, the delegates and representa
tives of the good people of Viminia, har
ing maturely consideved the premises,
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JEFFERSON.

and viewing aith great coneeen the de
Hurable conditions o which Hiis once
happy conuntry noast be veduceod, anless
somie requdar adeguate e of cied pol
ty is specdily adopted - do ordain and
doeclare the futire form of qoeertient of
Virginia (o he as follaweth .
The tast paragraph of a 1,500 word infroduc-
tory statement to the 1776 Virginia Constitu-
tion. Text 1aken from F.N. Thorpe. ed.. The

Federal and State Constitutions. Vol. Vil p.
3815.

That all mien are by vatiore eqnally free
and independent, auid have certain indier
enl rights, of wiieh, ichen they enter bto
o stale of sociely, they edrnol by any
compaet, deprive or divest their posteri iy,
mamely, the cugoygnient of 1ie and Libeety,
with the means of acguiring aud possess-
fhg property, and purswing aned ablaining
happiness awl soafety.
Section 1 of the Bill of Rights of the 1775 Vir-
pinia Constitution. Text from Thorpe, p. 3613.

Thomas Jefterson. engraving by F.J. Dequevauviiler

National Portrait Gallery. Smithasonian ingtitution. Washington. D.C.
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It thereafter became typical to use the first article
or two of the respective state constitution’s bill of
rights to complete the laying out of fundamental

= values begun in the state preamble proper. These

é long introductions to state constitutions, combin-

3 ing a preamble with a bill of rights to lay out the

% first four foundation elements, were usually sever-
al thousand words long. The preambles themselves
averaged about 425 words, ranging in length from
the 42 words in the 1784 New Hampshire docu-

3 ment to over 1,300 words in the 1776 South (Caroli-
na and 1777 Vermont documents. The New Hamp-

3 shire Constitution is instructive for comparing a
short. northern document with the long Virginia

g document written eight years earlier.

3

E

The people inhabiting the territory ftor-
merly called the Provinee of New Hamp-
shire, do hereby solemnly and mutually
agree with each other, to form themselves
into a free, sovereign, and independent
Buody-paditie, or State, by the name of the
State of New Hampshire.

Entire preamble to Part il—The Form of Gov-

gmmant, of the 1784 New Hampshire Consti-
tution. Text taken from Thorpe, p. 2458.

All men are born equally free and inde-
pendent; therefore, all government of right
orginates from the people, is founded in
consent, and instituted for the general
gornd.
Al men have certain natural, essentiul,
and inhevent rights; amony which are—
the enjoying and defending life and liber
ty—aequtiring, possessing and protecting
property—and in a word, of seeking and
ohtaining happiness.

Articies | and 11 of the Biit of Rights to the

1784 New Hampshire Constitution. Text from
Thorps. p. 2453.

The essential contents are the same as found in
the 1776 Virginia document, but the format differs
a hit. Here we have the first two articles of the bill
of rights containing more explicitly what has been,
and in most instances still will be, contained in the
preamble. The preamble has been moved to Part 11,
the beginning of the Constitution proper. Together,
the preamble and first two articles of the bill of
rights contain the values first enunciated during
the colonial era—popular consent, the general
good, etc.—as well as the more recently appropri-
ated Enlightenment values of life, liberty, and hap-
piness. Two more brief extracts from state pream-
bles will show how the formulas can vary.

Wherefore, in our present state, in order
to preven! anarchy and confusion, it be-
comes necessary, that government should
be established in this State; therefore we,
the Representatives of the freemen of
North Carolina, chosen and assembled in
Congress, for the express purpose af fram-
ing a Constitution under the authaority of
the people, most conducive lo their happi-
ness and prosperity, do declare, that a
government for this State shall be estab-
lished, in manner and form follow-
ing....

Last paragraph of the preambie lo the 1776

Norh Carolina Constitution. Text from Thorpe,
pp. 2788-80.

We, therefore, the representatives af the
people, from whone all power originates,
and for whose benefit all government is
intended, by rvirtue of the power delegated
to us, do ordain and declarve, and it is
hereby ordained and declared, that the ful-
Iowing rules and requlations be adopted
Jor the future governnient of this

state. . ..

Last paragraph of the preamble o the 1777
Georgis Constitution. Text taken from Thorpe,
718.

It is too easy to view the national Preamble as
simply a more efficient, more abstract rendering of
the equivalent in the state constitutions. The state
preambles and associated portions of their respec-
tive hills of rights lay out not only a richer set of
goals than does the national Preamble, but also a
somewhat differ at set of values and goals that re-
ficet radical W 4 and Biblical sources. The state
documents speak of the consent of the people, the
common good, deliberative processes, God's dis-
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pensation, cquality, the ability of people to form
and change government, as well as the common
defense, liberty, domestic tranquility, and the pas-
sage of these things to posterity. Whereas the na
tional Preamble speaks of justice, the state pream-
bles deseribe in some detail the nature of fair and
equal treatment of all citizens. The national Pream-
ble speaks of the general welfare, but the state
preambles use the alternative language of “happi-
ness and prosperity” in the 1776 North Carolina
Constitution, and the “common good” of the 1780
Massachusetts Constitution. The state formulations
tend to be richer in that they imply a community
of interests rather than simply material stfliciency,

The Federalists who wrote the Constitution
hoped to create an effective national government
with an emphasis upon effectiveness. Not wishing
to impinge on American freedoms, they nonethe-
less saw a serious need to overcome the instability
at the state level that appeared to arise from ex-
cessive state autonomy. Thev had no need to em-
phasize liberty, consent, majority rule and legisla-
tive supremacy because these values were
protected by state constitutions, and the federal
government had a different role to play. To drama-
tize the point, we reproduce here two state pream-
bles which best summarize the political theory op-
erative at the state level, with its ringing language
derived from contractarian, radies) Whig and cove-
nantal sources. They are full and explicit. The first,
the 1796 Pennsylvania Preamble. introduced the
most radically egalitarian constitution of the era,
The second, the Preamble to the 1780 Massachu-
setts Constitution, introduced a traditional, main-
stream document that was to hecome the model
for later state constitutions, As we will see, the
Federalists were having neither.

Wherveas all qorermment ought 10 be insti.
tated and supported for the seew rity and
protection of the community as saeh, and
to exnable the individuals who conpose it
1 cnjoy therr natural rights, and the ot
Cr-blessings wlich the Author of eeistenes
has bestowed wpon man: and whenever
these great ends ol qorerment are net ol
tained, the people have a right, by com
e consend to change it, and take such
mieasures as o them niay appear neces.
Sy o promaote their safety and ivggi-
ness o We the yepresentatives of the
Jreemen of Pennsylvania, in geneval con-
rention met, for the erpress purrpose of
Jraoming such a givernment, confessing
the godness of the yreat Governar of the
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Hiverse .o oin permitting e people of
this State, by common consent, and with.
oul riddence, deliberately to form for
themselves such just vules as they shall
think best, tor goreriing theiv future sewi.
Ay .oas will best prvote the genernal
happiness of the people of this State, and
their posterity, aud provide for futun im-
provements, aeithout partiality for, or
prejudice against any particudor class,
sect, or denomiinalion of wmen whatever,
th by virtue of the authority costed e s
bap owr constituents, ordain, doclare, and
establish, the following Declaration of
Rights and Frame of Governmewt, to be
the CONSTITUTION of the conemeon
wealth . .

Preambie to the 1777 Georgia state conatitution.
Georgia Department of Archives and Higtory.

About 40% of the preamble to the 1776 Penn-
sylvania Constitution. Text taken from Thorpe.
pp. 3081-82.

That all wien are bovi cqualty free and in
dependent, and have cortain natural, in
hevent and unalienable rights, aniongst
which are, the enjoying and defendi niy
Lite and Libeety, acquiring, POSSESSEy ol
protectisig property, and pursaing and ob-
tairing happiness and satoty.

Articie | of the Dectaration of Rights of the

1776 Pennsylvania Constitulion. Taken from
Thorpe, p. 3082.
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Portion o preamble to Pennsylvania Declaration of Rights 1778,

RG 26. Dimsion of Archives and Manuscripts. Pennsylvania Historical and Mugseum Commigsion.
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KC“'V The Preamble

The end of the institution, mainlenanee,
and administralion uf gorerament, is i
secure the evistence of the body politie, (o
proteet it and to fwmcish the indiridoals
who connpoose (8w ith the power of eujoy
ing in sapely and trangui ity their note
ral rights, and the blessings of Tije: and
whenerer these geeat abects are wol ob
teriveend, the people iare a right 1o alter the
gqorermnent, and 10 (ke imeaswnes neces-
sary for their satety, prosperitey and hap
JHIOSS,

The besdyy pelitic is poraied by o colun-
tery association of individaals: it is a so-
ol compaet, by which the whele peaple
covenants with vach citizen, and cach oo
isen with the whaole people, that all shall
be gorerued by covtain laws for the com
e qood. 1 is the duty of the people,
theretore, in framing a constitulbion of
qurernment, o peovide jor an equitable
wiode af amaking laws, as well o8 for an
impartial intecpretation and a fuithfnl
crvention of thew: hat every man nagy,
at all times, find his secarity i them,

We. theretore, the people of Massachn
sefts, acknowledging with grateful hiearts,
the youdness of the great Leygistator of the
wriverse, in afording us, (v the cowrse of
His providenee, an opportunity. delibey-
ately and peaceably, withoat fraud, i
lence, or surprise, of entering into an
ortginal, eaoplicit, oaud solcmn compact

with each other; and of forming a new
copustilution of cicil gueepnment, for aar
selves and posterity; and devautly iniplor-
g His divection in so interesting a dv
sigu, do agree wpron, ondain, and
estabdish, the folloaweing Declaration of
Rights, and Frame of Government, as the
CONSTITUTION OF THE COMMON
WEALTI OF MASSACHUNSETITNS.

Entire Preamble 1o the 1780 Massachusetis

Constitution. Texl taken from Thorpe. pp.
1888-88.

Neither of these preambles could have intro-
duced the United States Constitution. Whether
mainstream or radical. large state or small state,
northern or southern, the consistent pattern and
content of American foundation dovuments from
1620 to 1784 is clear, The Federalisis framing the
national Preamble found themselves needing a pre-
amble, unable to use much of what was to be had
at the state level, yet seeking some basis for conts-
nuity that would echo the basic symbals of the
American political tradition.

Edmund Randolph introduced a statement. ap
parently edited in part by John Rutledge, which
urged the Copvention in Philadelphia to stick to
“simple and precise language, and general proposi
tions,” Fe also argued that a preamble should not
designate the ends of government, nor contun the
Jangiiage of covenants oF compacts: they were, he
believed, working with a people and government
already in being, not creating @ new people or poli
tv. Leaving aside the question of how fanguage can
be precise and general at the same time, or what
they thought they were doing in Philadelphia if not
creating a new people or politv, it is clear that
Randolph was among those not wishing to repeat
the form or content of state preambles in the na
tional preamble. At severa! points in the discussion
it was suggested thuat any preamble should indicate
only that the Articles of Confederation were inade
quante for achieving the general happingss, and thus
a4 new constitution was being written, The framers,
and especially those on the Committee of Style
and Arrangement, chose instead to write a Pream.
ble that looked superficially similar to those in the
state documents. The result was briefer and con:
tamed language that was less precise and more
general. It thereby appeared to include many tradic
tional values and goals, vet it removed references
to those things which the Federalists found most
objectionable for a national government—the em-
phasis upon relatively direet popular consent and
equality, the dominance of the legisfative branch, a
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moralistic stance with respeet ta polities, and the
tendency for the states to act as if cach were an
independent nation. The national Preamble also re-
fleets the greatest concerns of the nationalists -
union, as opposed to a league of squabbling states:
Justice, as opposed to legislatures responding to
rapidly shifting majorities; domestic tranquility, as
opposed to the kind of insurrections that had al-
ready occurred in Massachusetts, Pennsylvania,
and North Carolina, insurrections that the Federal-
ists felt stemmed from * »o much popular consent,
too much legislative supremacy, and too much
equality in state governments. As for the common
defense, the general welfare, and liberty, the fram
ers were drawing here upon the first American na-
tional constitution, the Articles of Confederation.

Early in the Convention proceedings, Edmund
Randolph of Virginia introduced the most national
istic of all the proposed constitutions—the Virginia
Plan. His very first resolution used the tactic of
taking the language found in the Articles as the
measure of what was to be done—to achieve a
common ariense, enhance security of liberty, and
promote the general welfare, These goals implied
the contents for a preamble to any new constitu.
tion the Convention might produce.

The said states heyeby secervally enter fato
a fiem feague of fricndship with cach oth
or, qor their common detence, the seenrity
of theor Liberties, and their podaal and
gereral welfure
Firsl seatence of Article Il the Articles of
Contaderation, adopted November 13, 1777,

Resalved, that the articles of coufederation
oughtt 1y be so corveeted and enlarged, as
teaecompdish the objects proposed by
thete onstitution, namely, comame de
dence, security of Liberty and general vel
Jarre,

The first motion by Edmund Randalph iniro-

ducing the Virginia Pian at the Constifutional
Convention, Ma* 28, 1787

Randolph’s approach had the virtue of making the
proposed Constitution appear to be a fulfillment of
the Articles, and thus almost a natural develop
ment. However, mid-way through the Convention,
a tentative preamble was adopted that begian, “We
the people of the States of New-Hampshire, Massa-
chusetts,” ete. It too had the virtue of implying a
connection with the Articles, perhaps too much of
one, since 1t still connoted a loose league of sover
¢ign states.
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We the Peopte of the States of New Hap
shirve, Massachasctts, Rhode [stand apd
Providence Plantations, Canpecticul, New
York, New Jevsey, Peunsylvanéa, Deta
cernre, Maryland, Virgowia, Noth Cavol
reed, Sunth Caroling, aud Geargin, oo or
dau, declarve aad estabiish the (ollow g
Constilution for the Gorcernnient of Our
setees apd v Pasterity,
The Preamblie to the proposed United States
Constitullon as it went to the Committee of

Style and Arrangement from the full conven.
tion at the end of August. 1787.

The amendment of this proposed Preamble by
the Committee of Styvle and Arrangement demaon
strated an understanding of both polities and the
importance of rhetorie. The Committee kept “We
the people” which resonated so strongly with
American {foundation documents since 1620, and
replaced the list of states with “of the United
States of America,” thus rendering the Preamble in
aceord with the Federalist nationalist perspective.
“Common defence, security of liberty, and the gen
eral welfare” were resurrected from the early Ran
dolph resalution, and thus from the Articles of
Confederation. This addition not only lent a touch
of continuity and a dollop of legitimacy, it also res
onated with some of the language found in the
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Preliminary draft of federal preambie. National Archives.
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state preambles, such as “happiness and prosperi-
ty," “the common good,” “the security and protec-
tion of the community.” "safety and happiness,”
and “safety and tranquility.” A rereading of the
passages from the state constitutions here provid-
ed will show the eonnections. “Union,” “justice,”
and "domestic tranquility.” Federalist preoccupa-
tions, were inserted before “common defense,”
“security of liberty,” and “"general welfare.” For the
last sentence, the Commiittee on Style and Arrange-
ment revised slightly the final clause from the orig-
inal Preamble that the Convention had devised.

The result looked, on a quick reading, to be simi-
lar to the preambles found in the state constitu-
tions, but it actually differed from the state formu-
lations in being more general, and in omitting the
conventional language of earlier preambles. The
Preamble did borrow directly from the long-stand-
ing American tradition of foundation documents by
beginning with “We the people,” and by including
the traditional four foundation elements. The ver-
sion that had been given to the Committee on
style and Arrangement by the Convention for pol
ishing had contained only three elements—it did
not list any goals or provide any hint of why a new
Constitution was needed. The Preamble to the
United Statos Constitution thus is linked with a
long line of American documents, beginning with
the Mayflower Compact. and running up through
the Declaration of Independence, the Articles of
Confederation, and many of the early state consti-
tutions. Properly understood, the Preamble is not
only an introduction to our national Constitution
but is also emblematic of our constitutional his
tory.

WE THE PEOPLE of the United States, in
Chrder to forme a more perfeet Union, ex-
tablish Justice, insure domestic Tranquil-
ity. provide for the commaon defence, pro-
maote the genered Weltare, and socure the
Blessings of Liberty to owrselves and our
Posterity, do ordain and establish this
Canstitution fur the United States of

Anierica,
The Preambie to the Constitution of tha United
States, adopled September 17, 1787.
Q ] N ¢
RJC1tIV. The Preamble 68

Scleet Bibliography

The early convenants and compacts can be found reproducesd
in Donald 8. Latz, Documents of Poletical Foundation Wriien
by Colermad Americans (Phifadelphia. Institute for the Ntrdy of
Human Issues, 1843, The early state constitutions and other co
tontal documents are reproduced in Frimeis N Thompe. ed | The
Fexteral and State Canstitutions, Colamal Charters, and ( Rher
Chryanic Laws of the Undexd States (Washington, DO funvern
ment Printing Office, 1907), 7 vols The best book an the con
tents and derivation of early Amencan politieal thinking is Gor
don 8. Wood, The Creatione of the Amencan Republie, 1776
1787 (Chapel Hill: University of North Carohina Press, [
For works on the carly state constitutions, see Donald S {ate,
Popular Consent and Popualar Conted: Whag Puditieal Thevry
in the Early State Constitutions (Baton Resgde Loansiana State
University Press, 1R0) and Willi Paul Adams, The First Amer
can Constitutions: Republocan ldvdogy and the Makiag of the
Ntate Constitutions in the Reredutionary Eve (Chapel Hill U
versity of North Carolina Press, 18801, Other useful mtrodae
tions to vanous aspects of American political theon outhined
here are, L G AL Pocock, The Machiarellian Moment (Prinee
ton. Pinceton University Press, 197)); Caroline Robbins, The
Eighteenth Contury Conmannwalthman (Cambndge, Mass
Harvard University Press, 1958); Gary Wills, Engdaining Amen
vt The Felemlist (New York: Pengain Books, TN, aned David
Lamndberg and Henry F. May. “The Enlightensd Reader in Amens
va” American Quarterty, XXVIL No. 2 (special issue), 262 2
For the actual writing of the Preamble the reader will want to
consult Max Farrund, od, The Revends of the Feoral Canoen
fione of 1787 (New Haven: Yale University Press, 7). 3 vals

f LA BT 4

Donalid 8. Lutz is associate professor of political science at
the University of Houston. He is the editor, with Charles S.
Hyneman, of dmerican Political Writing During the Found-
ing Era, 1760-1805 (Liberty Press, 1982),

BEST COPY AVAILABLE “



IV

Teaching Plan for Lesson 4
The Origins and Purposes of the Preamble
to the U.S. Constitution

Objectives

Students are expected to

1) know the importance of the
following documents: (a) the May-
flower Compact, (b) preambles to
sclected state constitutions of the
founding period, (¢) opening state-
ments of the Articles of Confedera-
tion, (d) the first draft of a preamble
to the United States Constitution,
and (e) the final Preamble to the
United States Constitution;

2) identify similarities to and dif-
ferences from the Preamble in four
primary documents: (a) the May-
flower Compact, (b) the preamble
of the 1780 Massachusetts Constitu-
tion, () the introductory statement
to the 1776 Virginia Constitution,
and (d) the Articles of Confedera-
tion;

3) understand the significance of
the Preamble’s language in endow-
ing the nation with a federal system
of government;

4) identify and explain the four
main parts of the Preamble;

5) understand and be able to dis-
cuss arguments against the Pream-
ble during the ratification prouvess.

Preparing to Teach the Lesson

Read the article in Part IV by
Donald Lutz, “The Preamble to the
Constitution of the United States.”
Pay special attention to these parts
of Lutz’s article: (a) the paragraphs
listing the mgjor elements of pream-
bles and identifying those elements
in the Constitution's Preamble and

(b) the portion describing the na-
tion's “foundation documents.”

Read Lesson 4 in Part IV and give
special attention to the wording of
the preliminary and final drafts of
the Preamble and to the reasons for
the changes in the Preamble's lan-
guage.

Plan to spend two class periods on
this Lesson.

Opening the Lesson

Read aloud (or ask one of your
students to read aloud) the Pream-
ble to the United States Constitu-
tion. Ask students to mentally note
the words and ideas of the Pream-
ble.

Inform students that the main
points of this Lesson are to demon-
strate that (1) the Preamble has its
origins in earlier American political
documents, (2) the Preamble has
specific, identified purposes, and
(3) the Preamble is a very important
part of the United States Constitu-
tion,

Developing the Lesson

Ask students to read the Lesson
and to prepare answers to the ques-
tions in the sections on “Reviewing
Facts and Main ldeas™ and “"Exam-
ining Evidence in Documents.”

Conduct a quick recitation on the
eight questions in the “Review” sec-
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tion. Then move to the "Examining
Evidence in Documents” section,
which includes questions that re-
quire a close reading and careful
interpretation of the primary
sources, and a major emphasis on
the Preamble to the 1787 Constitu-
tion. Require students to support
and justify answers with references
to specific parts of the documents
in this lesson. Encourage students
to challenge the answers of class-
mates by demanding evidence from
the primary sources that support
responses to questions.

Concluding the Lesson

Conclude the Lesson by assigning
the questions in the final category,
“"Making Judgments About Ideas in
Documents.” Divide the class into
four or five groups of 4-7 students,
depending on the size of the class.
Ask the members of each group to
discuss the three parts of the "Mak-
ing Judgments” section.

Then call upon one person from
one of the groups to respond to
itern 1. After this person reports
his’her answers, invite other mem-
bers of the group to agree or dis-
agree with the person’s response to
item 1. Then call upon members of
other groups to concur or disagree
with the responses to item 1 re-
ported by members of the group
invited to start the full-class discus-
sion. Repeat this procedure in order
to conduct a full-class discussion of
items 2 and 3.

ldeas of the Founders
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Lesson 4

The Origins and Purposes of the Preamble
to the U.S. Constitution

Concern hung heavily over the
leaders of the small group of Pil-
grims gathered on board the tiny
ship Mayflower on November 11,
1620. Though at last in the promised
land of the New World, the Pilgrims
faced an unexpected crisis. Their
original charter had authorized
them to settle in Virginia, but a
navigational error had placed them
hundreds of miles north of their
true destination. Instead nf landing
on the mild shores of Virginia, they
now found themselves anchored off
the gray and weatherbeaten coast
of New England.

And, to make matters worse,
some of the non-Pilgrims aboard
weare questioning the colony’s au-
thority over them. William Bradford
recorded the threats of the mu.i-
neers. The rebels had “let fall from
them,” Bradford wrote in Of Ply-
mouth Plantation, “That when they
came ashore they would use their
own liberty, for none had power to
command them, the patent . . . being
for Virginia and not for New En-
glard which belonged to another
government. ..."

To solve the dilemma facing them
and to insure that orderly govern-
ment would prevail in their new
colony, the Pilgrim leaders drafted
a covenant or agreement for gov
erning the community.

The Mayflower Compact
November 11, 1620

In the name of God, Amen. We,
whose names are underwritten ... do,
by these presents, snlemnly and mutu-
ally in the presence of God and one
another, covenant and combine our-
selves together into a civi! body politic,
for our better ordering and preservation
and furtherance of the ends aforesaid;
and by virtue hereof to enact, consti-
tute, and frame such just and equal
Laws, Ordinances, Acts, Constitutions
and Offices, from time to time, as shall
be thought most meet and convenient
for the general good of the colony to
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which we promise all due submission
ard obedienve. In withess whereof
we have hereunder subsimibed our
names. . ..

The Pilgrims used their May-
flower Compact to establish and
maintain law and order in the name
of the people of their cclony, Ply-
mouth. In 1636, they wrote a com-
plete constitution or plan for gov-
ernment, The Plymouth Agreement,
to establish the rules by which they
would govern themselves. They
wrote a preface or preamble to
their constitution to proclaim what
they wanted to do, and why they
wanted to do it. Later, Plymouth
became part of the Massachusetts
colony.

The Plymouth Agreement, 1636

We, the associates of New-Plymouth
coming hither as freeborn subjects of
the State of England endowed with all
and singular the privileges belonging to
such being assembled; doe ordain Con-
stitute and enact that noe act imposi-
tion law or ordinance be made or im-
posed upon us at present, or to come
but such as shall be imposed by Con-
sent of the body of associates or their
representatives  legally  assembled;
which is according to the free liberties
of the State of England.

Nearly a century and a half later,
the same fundamental concerns of
governance were raised anew. The
people of thirteen North American
states declared independence from
Britain and wrote new constitutions
by which to govern themselves.
Each of these new state constitu-
tions, written from 1776-1780, in-
ciuded a preamble that stated pur-
poses and values of government
based on popular sovereignty—the
will of the people. An example is
shown in the next celumn.
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Preamble to the 1780
Massachusetts Constitution

The end of the institution, mainte-
nance and administration of govern-
ment, is to secure the existence of the
body politic, to protect it, and to furnish
the individuals who compose it with the
power of enjoying in safety and tran-
quility their natural rights, and the
blessings of life: And whenever these
great objects are not obtained, the peo-
ple have a right to alter the government,
and to take measures necessary for
their safety, prosperity and happiness.

The body politic is formed by a vol-
untary association of individuals: it is a
social compact, by which the whole
people covenants with each citizen, and
each citizen with the whole people, that
all shall be governed by certain laws for
the common good. It is the duty of the
people, therefore, in framing a constitu-
tion of government, to provide for an
equitable mode of making laws, as wel:
as for an impartial interpretation and a
faithful execution of them; that every
man may, at all times, find his security
in them.

We, therefore, the people of Massa-
chusetts, acknowledzging with grateful
hearts, the goodiiess of the great Legis
lator of the universe, in affording us. in
the course of His providence, an oppor-
tunity, deliberately and peaceably, with-
out fraud, violence, or surprise, of en-
tering into an original explicit, and
solemn compact with each other; and of
forming a new constitution of civil gov-
ernment, for ourselves and posterity,
and devoutly imploring His direction in
50 interesting a design, do agree upon,
ordain, and establish, the following
Declaration of Rights, and Frame of
Government, as the CONSTITUTION
QOF THE COMMONWEALTH OF MAS-
SACHUSETTS.

During the 1780s, citizens of the
thirteen United States of America
struggled to create a workable gov-
ernment for their new federal
union. Gathered in 1787, behind the
red brick walls of the old Pennsyl-



vania Statehouse in Philadelphia,
the delegates to the Constitutional
Convention debated the issues of
order, freedom, justice, and federal
union.

Now, however, the question of
governance applied not to a colony
but to thirteen former colonies that
had become the United States of
America. Under the ineffectiveness
of the Articles of Confederation, the
darkening clouds of dissension
crowded the once bright sky of the
nation. Instead of merely worrying
about the cooperation of potentially
unruly individuals, ‘he delegates
faced the crisis of how to, in some
way, unite thirteen states which
seemingly could not—or would
not—work together.

In the midst of this great effort,
on which the very future of the
nation hinged. the delegates had the
benefit of the long history of written
constitutions, covenants, and com-
pacts that collectively made up
what has since been called the na-
tion's “foundation documents.” The
Mayflower Compact and other colo-
nial covenants were such docu-
ments. The early state constitu-
tions, the ineffective Articles of
Confederation, and the Deciaration
of Independence were other “foun-
dation documents” used by the del-
egates.

In that rich lode. the delegates
found materials they could use to
prepare the Preamble to the Consti-
tution of the United States. The
earliest of the foundation docu-
ments had influenced the enlarged
and expanded frames of govern-
ment—the early constitutions of
the colonies and states—which de-
veloped later. The language, stric-
ture, and purposes of these docu-
ments were in the minds of those
who gave us the Preamble that was
finally approved (along with the
rest of the Constitution) at the end
of the Constitutional Convention.
September 17, 1787.

The earlier preambles—as the
root of the word in the Latin term
meaning “to walk in front” indi-
cates—served obviously to intro-
duce or precede the various frames
of government which followed. The
preamble to the new constitution to
the state of Virginia, passed in 1776,
is a good example of its use in an
introductory role.
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The Last Paragraph of the 1,600
Word Introductory
Statement to the 1776 Virginia
Constitution

We therefore, the delegates and rep-
resentatives of the good people of Vir-
ginia. having maturely considered the
premises, and viewing with great con-
cern the deplorable conditions to which
this once happy country must be re-
duced. unless some regular adequate
maode of civil polity is speedily adopted

. do ordain and declare the future
form of government of Virginia to be as
followeth. ...

Preambles, however, were more
than mere introductions. They also
had four other important functions
central to government.

These functions were to (1) ex-
plain why the document which fol.
lowed was necessary, (2) define
who was to be governed by the
document, (13) list the values of the
people being governed, and (4) for-
mally establish the government for
the colony or state. Frequetly the
preamble also contained a bill of
rights for the people.

These same functions are clearly
present in the Preamble that ulti-
mately was approved by the Con.
vention, but not in the initial pream.
ble drafted by the Framers, as a
vomparisoil will show,

Preamble to the First Printed
Draft
of the Constitution, August 6, 1787

We the People of the States of New-
Hampshire, Massachusetts, Rhode.ls
land and Providence Plantations, Con-
necticut.  New-York.  New.lersey,
Pennsylvania. Delaware. Marvland, Vir-
ginia. North-Carolina, South-Caroling,
and Georgia, do orduin, declare and
establish the following Constitution for
the Government of Ourselves and our
Posterity.

Compare the preceding docu-
ment to the final draft of the Pream
ble, which is presented below.

Preamble to the Constitution of
1787

We the People of the United States, in
Order to form a more perfect Union,
establish Justice, insure domestic Tran-
quility, provide for the common de-
fence, promote the general Welfare, and
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secure the Blessings of Liberty to our-
selves and our Posterity, do ordain and
establish this Constitution for the
United States of Ammerica.

This second version of the Pre-
amble was placed into the dele-
gates’ hands by a specially ap-
puinted Committee of Style.

Gouverneur Morris, a 35-year-old
Pennsylvanian, did most of the ac-
tual writing of the document. The
changes made by Morris and his
committee in the final version were
both dramatic and significant.

In this final draft, Morris's skilled
nen nad included the four elements
of a preamble. The words “We the
P’eople of the United States™ specif-
ically defined who was to be gov-
erned by the Constitution, which is
one of the four functions of a pre-
amble Two other functions, the
reasons or need for the government
and the values of the people, were
expressed in the phrases “in Order
to form a more perfect Unijon, es-
tablish Justice, insure domestic
Tranquility, provide for the com-
mon defence, promote the general
Welfare, and secure the Blessings of
Liberty to ourselves and our Poster-
itv". The fourth function of the Pre-
amble—to formally establish a gov-
ernment—was accomplished by the
closing phrase “do ordain and es-
tablish this Constitution for the
United States of America.”

Historically perhaps the most sig-
nificant change was in the Pream-
ble’s opening words in which Mor-
ris had replaced “We the people of
the states of” followed by a listing
of all the statvs, with the simple
phrase “We the People of the
United States™.

The change was made for two
reasons. First, a modification in rat-
ification procedures had taken
place since the original preamble
was drafted. Unanimous consent
for ratification was no longer re-
guired. Instead the approval of only
nine states was needed. But which
nine would ratify? Because no one
could know, the listing of states
became meaningless.

The second reason for the change
was that the phrase “We the People
of the United States” carried infi-
nitely more power than “We the
people of the states of....” It said
completely and without equivoca-
tion that the new government was

ideas of the Founders



the product of the people of the
whole nation—not the people of the
individual states. It was an unmis-
takable and powerful statement of
the government's origins. The link-
age of the words "We the People”
with the closing phrase, “do ordain
and establish this Constitution”,
gave a clear signal that the docu-
ment was meant to be the formal,
official, and binding law of the land,
created and authenticated by the
people of that land. Thus, the funda-
mental idea of popular sovereignty
was emphatically and unambig-
uously stated.

When the Committee on Style
returned its version of the Constitu-
tion to the Convention on Septem-
ber 12, the Preamble was accepted
without objection. It remained in-
tact when the Constitution was at
last signed by the delegates to the
Convention on September 17.

Objections to the Preamble, as
well as to other parts of the new
document, wer~ not long in coming
once open debate began. Onc of
those to see at once the importance
of the Preamble’s wording was one
of the country's original revolution-
aries, Patrick Henry of Virginia.
Henry, who had stayed home from
the Constitutional Convention be-
cause he “smelt a rat” differed
strongly with those who had signed
the Constitution. “What right had
they to say ‘We the People” " Henry
demanded. "Who authorized them
to speak the language of 'We the
People’ instead of We the States?”
he asked. Henry's opposition re-
flected his deep-seated distrust of a
strong central government, and his
belief that the power of a federal
government should not come di-
rectly from the people of the whole
nation. Rather, Henry would have
emphasized the separate states as
the primary units of the federal
system.

The Preamble also came under
fire at the Pennsylvania ratifying
convention. There delegate William
Findley opposed the Preamble for
reasons similar to Henry's. Findley
too believed the Preamble should
have read "We the States....” Only
under a government which drew its
power directly from the states and
not from the people of the wiole
country, he reasoned, could the
effective existence of the states
continue. Henry and Findley pre-
ferred state sovereignty as the basis
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of the federal union. For them, pop-
ular sovereignty was properly ex-
pressed within each state, as the
foundation only of the state govern-
ment.

Henry, Findley, and their support-
ers claimed that they, not the Fram-
ers of the 1787 Constitution, were
the true believers in federation. In
their minds, the states and not the
people were the source of political
power in the federal system. The
political philosophy of Henry, Find-
ley, and their supporters was re-
flected by the Articles of Confeder-
atioi, which officially had become
the nation's first “constitution” in
1781. The Articles did not have a
clearly defined preamble like those
present in most of the foundation
documents. It did, however, have an
opening sentence which listed the
states which were to be governed
under the Articles and made no
reference to the people. The pur-
poses normally found in a preamble
were stated in Article III See the
following parts of the Articles of
Confederation.

Opening Sentence and Article III
of
the Articles of Confederation,
March 1, 1781

Articles of Confederation and perpet-
ual union between the states of New-
Hampshire, Massachusetts-hay. Rhode-
island and Providence Plantations, Con-
necticut, New-Yurk, New-Jersey. Penn-
sylvania, Delaware, Maryvland. Virginia,
Narth-Caroling,  Seuth-Carolina  and
Georgia.

Article 1II. The said states herehy
severally enter into a firm league of
friendship with each other, for their
comman defence, the security of their
liberties, and their mutual and general
welfare, binding themselves 1o assist
each other, against all force offered to,
or attacks made upon them, on account
of religion. sovereignty, trade or any
other pretence whatsoever.

This language, unlike that of the
Preamble to the Constitution, gave
the source of governmental power
to the states and mentioned the
people not at all,

James Wilson, a Pennsylvanian
who had signed the Constitution,
justified the wording of the Pream-
ble to the 1787 Constitution: “My
position is that the sovereignty re-
sides in the people [not in staie
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governments]. ... In order to recog-
nize this leading principle, the pro-
posed system sets out with a decla-
ration [the Preamble] that its
existence depends on the supreme
authority of the people...."
Wilson's views on popular sover-
eignty prevailed in 1788 when the
new Constitution was ratified.

The power of the Preamble's
clear and straightforward language
has prevailed in constitutional con-
flicts. Its words supported Chief
Justice John Marshall's famous
opinion in McCulloch v. Maryland
(1819). In that case the Supreme
Court determined that a state
(Maryland) lacked the power to
dominate any agency of the federal
government of the United States.
Marshall said, “The government of
the Union ... is ... truly a govern-
ment of the people. In form and
substance it emanated from them,
its powers are granted by them and
are to be exercised direcily on
them...."

The words of the Preamble also
supported Senator Daniel Webster
(Massachusetts) in his “Great De-
bate” with Robert Hayne (South
Carolina) in 1830. During the course
of his argument, Webster refuted
the argument that the states could
nullify, or declare invalid, federal
laws. This was not possible, said
Webster, because the people of the
United States, not the individual
states of North America, had made
the supreme law of the land—the
Constitution of the United States.

The test of time has shown the
enduring qualities of the Constitu-
tion's Preamble. The concepts em-
bedded in its 52 words remain at
the heart of government today in
the United States. They state as
clearly now, as they did in Philadel-
phia more than 200 years ago, the
purposes and values of a govern-
ment of, by, and for the people.

Reviewing Facts and Main Ideas

1. What inportant events in the
development of American constitu-
tional government are associated
with the following dates? Explain
the significance of cach date.

a. 1620
b, 1636
c. 1776
¢. 1780
¢. 1781
f. 1787
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2. What is the Preamble to the
Constitution of the United States?

3. What are the four main funce-
tions or elements of a preamble to a
constitution?

4. What is popular sovereignty?

5. How was popular sovereignty
associated with the ereation of con
stitutions in the Unitod States”?

6. Who were two major oppo-
nents of the wording of the Pream-
ble in its final version?

7. What were the main objec:
tions to the Preamble’s wordhing?

8. What was James Wilson's ar-
gument for the Preamble’'s word
ing?

Examining Evidence in
Documents

I. Examine the Mavtlower Come
pact to answer the following ques
tions,

a. What phrases identifv why
the compact was written?

b. What did the Mavilower
Compact allow the colony’s
leaders to do?

2. Examine the preambles or in
troductory statements to the Ply
mouth Agreement, the Muassachu
setts Constitution of 1780, and the
Virginia Constitution of 17706,

a. How are these documents
similar to the Preamble to
the 1787 Constitution?

b. How are these docuinoents
different from the Preambie
to the 1787 Constitution?

3. Examine the Preamble to the
first printed draft of the Constitu-
fion (August 4, 1787y and the Pre-
amble approved by the Constitu-
tional Convention on September 17,
1787, Identify two main differences
in the two documents,

4. Compare the Preamble to the
1787 Constitution with the intro-
ductory statements to the Articles
of Confederation. What are the sim-
ilarities and differences?

A Examine the Preamble to the
Constitution. Answer the following
questions,

a. What  phrase  specifically
defines whoe is to be gov
erned by the Constitution
of 1T87?

b. Identifv the phrases which
identify the reasons for and
goals of the new govern
ment.

¢. What part of the Preamble
fornully  made the 1787
Constitution  the  tinding
law of the Jand?

d. Why does the language of
the final draft of the Pream:
ble contribute greatly to the
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power of the national gov-
ernment compared to that
of the state governments?

Making Judgments about Ideas
in Documents

1. The Preamble to the Constitu-
tion of 1787 expresses goals or ends
for the government of the United
States. Rank these goals to indicae
which one is most important, next
in importance, and so on to the one
that. in vour judgment, is least im-
portant. Explain yvour ranking of
these goals.

2. The last goal or end stated in
the Preamble is “secure the Bloss-
ings of Liberty to ourselves and our
Posterity.” Is this the culminating or
ultimate goal of constitutional goy-
ernment  in the United  States?
Should it be the ultimate or overar-
ching goal”? Explain.

3. TS lesson includes these ex-
amples of preambles or introdue-
tory statements for constitutions:
{a) Plvinouth Agreement, (by Vir-
ginia Constitution of 1776, (¢) Mas-
sachusetts Constitution of 1780, (d)
Articles of Confederation, and (e)
Preamble to the Constitution of the
United States. Rank these  state-
ments from best to worst. Why did
vou make these judgments?
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Introduction

Writing the Constitution:
The Report of the Committee of Detail

Teaching Plan for Lesson 5

Lesson 5: The Report of the Committee of Detail
at the Federal Convention
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Many years after the Constitu-
tional Convention, James Madison
wrote that the drafting of the Con-
stitution “was the work of many
heads and many hands.” Certainly
this remark of the “Father of the
Constitution” can be considered
merely another example of Mad-
ison's modesty. And yet, there is
much merit in what James Madison
wrote. Numerous individuals con-
tributed to the writing of the (on-
stitution. Among the major contrib-
utors were the five members of the
Committee of Detail: Nathanicel
Gorham of Massachusetts. Oliver
Ellsworth of Connecticut, James
Wilson of Pennsylvania, John Rut-
ledge of South Carolina, and Ed-
mund Randolph of Virginia. Rut-
ledge was chairman of the
Committee.

From the end of May through
most of July, 1787, delegates to the
Convention had compiled twenty-
three resolutions as they debated
the structure and powers of the
government they were creating, The

)
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delegates were ready to express
their sundry resolutions in an or-
derly and legalistic manner. Thus,
they appointed the five-member
Committee and gave it ten days,
from July 26 to August 6, to com-
plete its task.

At first glance, the Report of the
Committee of Detail could be
viewed as a “summary” and “half-
finished” version of the work of the
Convention delegates. The eminent
scholar of the Federal Convention,
Max Farrand, saw the work of the
Committee of Detail as much more
important. Farrand remarked that
the Committee’s report was “a dis-
tinct stage in the development of
the Constitution.” Another expert,
James H. Hutson, has also noted
that the members of the committee
did not see themselves as mere
“copy editors.” Rather. they went
“bevond the bare list of re<~wtions
app: ved by the Convention and . ..
adc ] provisions proper for the
constitution of a great nation.”
Thus, the Report of the Committee

of Detail was the first real draft of
the Constitution, and, according to
Hutson, it “pointed the way to the
completed Constitution.”

Part V includes an essay by
James H. Hutson: “Writing the Con-
stitution: The Report of the Com-
mittee of Detail, August 6, 1787."
Hutson documents the Committee
of Detail's use of the Articles of
Confederation in writing the first
draft of the Constitution and dis-
cusses the ideas and innovations of
the Committee that became part of
the final version of the Constitution.

Hutson's essay is followed by a
Teaching Plan and a Lesson for high
school students. These materials
provide high school students an op-
portunity to examine the Report of
the Committee of Detail closely and
to compare the Report with the
Articles of Confederation and the
Constitution. Thus, students can
learn that the Report of the Com-
mittee of Detail was an important
first draft of the Constitution of
1787.
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Writing the Constitution: the Report of the
Committee of Detail, August 6, 1787

by JAMES H. HUTSON

f nothing were the founders of this nation

prouder than that the Constitution of the

United States was formed by the peaceful
process of deliberation and debate rather than by
“accident and force” to which they believed other
nations owed their political systems. The first are-
na for the debate was the Constitutional Conven-
tion which convened at Philadelphia on May 25,
1787, and continued without interruption for two
months. During this time, the delegates confronted
the crucial issue of whether the existing “constitu-
tion” of the nation, the Articles of Confederation,
should be retained and revised or whether an en-
tirely new instrument of government should be
created. Although the delegates chose to craft a
new plan, they included both old and new ele-
ments, and made the government “partly national,
partly federal.” On July 26, after two months of
sketching out the new structure of government,
the Convention adjourned to permit a committee
of five of its ablest members to summarize—to
codify—in its words, to “detail”—what it had ac-
complished. The Report of this Committee of De-
tail, presented to the Convention on August 6.
1787, is the subject of this paper.

The initial attempt at the Convention to describe
a constitution, the first in a series of documents
leading to the Committee of Detail Report, was the
“Virginia Plan,” presented by the Virginia delega-
tion on May 29, 1787. Virginia's delegates betieved,
James Madison recalled later, that “from the early
and prominent part taken by that state in bringing
about the Convention some initiative step might be
expected from them.” Accordingly, they worked up
a series of {ifteen resolutions—many no more than
suggestions—which Governor Edmund Randolph
introduced as soon as the convention officially
convened.

Resolving itself into a Committee of the Whole,
the Convention debated the Virginia Plan for two
weeks and produced the next important document
in the progression toward the Constitution: the
Committee of the Whole House Report of June 13.
Containing nineteen resolutions, the Committee
Report was more specific than its predecessor—a
characteristic of each successive document in the
stream leading to the Constitution. Where the Vir
ginia Plan, 10or example, had left blank the terms of
service in the first and second branches of the na
tional legislature, the Committee Report specified
the duration—three and seven years respectively.

More importantly, the Commitiee Renort refined
the Virginia Plan’s proposal that representation in
the legislature be based on numbers or wealth by
specifying that it be “in proportion to the whole
number of white and other free citizens and inhab-
itants” and three-fifths of the slav * population in
both houses,

The small states at the convention considered
the Committee of the Whole Report a betrayal, for
it deprived them of the power—an equal vote with
the large states—which the Articles of Confedera
tion conferred upon them. They responded on

June 15 by presenting the New Jersey Plan, so-

called because it was introduced on their behalf by
William Patterson of New Jersey, which substan-
tially strengthened the national governmert, but re-
tained the principle of one equal vote in the feder-
al legislature for each state. For the next month
the Convention wrangled over the issue of repre-
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sentation in the new government, the large states
insisting on representation proportioned to the
population, the small on equality of representation,
The issue became so acrimonious that it threat-
ened to break up the Convention. It was finally re-
solved by the famous “Great Compromise” of July
16, 1787, which gave the large states proportional
representation in the first branch of the legislature
and the small states equal representation in the
second branch. For the next ten days, the Conven-
tion debated and in some ease revised the resolu-
tions of the Committee of the Whole Report of
June 13, which it had been doing, at time permit.
ted, in the intervals between the battle over repre-
sentation. On July 26 it adjourned until August 6,
s0 the - a Committee of Detail, elected on July 24,
could “report a Constitution conformable to the
resolutions passed by the Convention.”

This Committee of Detail was composed of five
of the Convention’s ablest men, representing all
geographical regions-—John Rutledge of South (Car
olina, Edmund Randolph of Virginia, James Wilson
of Pennsylvania, Oliver Ellsworth of Connecticut,
and Nathaniel Gorham of Massachusetts. Several
working documents left by the Committee survive,
principally in James Wilson's papers, which show
that Edmund Randolph wrote a preliminary draft
of the Committee’s report which Rutledge correct-
ed. Wilson then appears to have assumed the ma-
Jjor responsibility for compaosition and to have writ-
ten the draft adopted as the final report. When
printed, it ran to seven pages and contained twen-
ty-three separate articles.

The Committee’s approach, in preparing the Re-
port, was to "treat of the legislative, judiciary and
executive in their order, and afterwards, of the
miscellancous subjoects, as they oceur, bringing to-
gether all the resolutions, belonging to the same
point, howsoever they may be scattered about.”
But the Committee was not simply a group of copy
editors, arranging the Convention’s proceedings in
proper order and polishing its language to resonate
with the proper sonority. Convention records do
not indicate it, but the Committee must have bheen
informally charged to use its imagination, to go he-
yond the bare list of resolutions approved by the
Convention and, on its own initiative, add provi-
sions proper for the constitution of a great nation,
This it did and, as a result, the Commit.ee report
contains three components: resolutions of the Con-
vention, incorporated more or less as adopted on
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the floor; amplifications, by the addition of details,
of Convention actions; and innovations.

Among the first group of provisions were those,
adopted from the Virginia Plan and Committee of
the Whole Report, which gave the pational govern-
ment its structure; legislative, executive, and judi-
cial powers separated from each other, a4 bicamer-
al legislature whose acts were subject to a
qualified executive veto, ad a goverament with
powers to act directly on the country's citizens
rather than through the medium of sovereign
states, as under the Articles of Confederation.

It was the second group of clauses which dem-
onstrated why the term “detail” was used to de-
scribe the Committee and its work, for here the
Committee defined and specified the extent and
meaning of the resolutions adopted by the Conven-
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tion. In detailing the powers of the new govern-
ment, the Committee tried to read the Conven-
tion's mind by inferring what it intended. Judging
by the general satisfaction with its report, it did so
quite successtully.

One example of the way in which the Committee
defined the powers of the new government by add-
ing details to general resolutions of the Convention
is the clause relating to the jurisdiction of the Su-
preme Court. As received from the Convention, the
Court clause read:

That the jurisdiction of the national Judi-
citry shall extend 1o Cases arising ander
the Laws passed by the ygeneral Legisla-
ture, and to such other Questions as in-
rolve the national Peace and Harmony.

It left the hands of the Committee reading:

The Jurisdiction of the Suprene Court
shadl extend to all cases arising wunder
laws passed Gy the Legislature of the
United States; to all cases affecting Am-
bassaduors, other Public Ministers, and
Consulds; to the trial of impeachments of
Officers of the United States; to all cases
of Adniiralty and maritime jurisdiction;
to contruversies betiween tico or more
States (except such as shall regard Terri-
tory ur Jurisdiction ), between a State and
citizens of another State, between Citi-
2ens of different States, and between a
State or the citizens thereof and foreign
states, citizens, or subjects. In cases of
impeachment, cases affecting Ambassa-
dors, other Public Ministers, and Cousuls,
and those v which a State shall be a par-
ty, this jurisdiction shall be ariginal. In
all the other cases before mentioned, it
shall be appellate, with such cxceptions
and under such regulations as the Legis-
lature shall make, The Legislature may
assign any part of the jurisdiction abore
mentioned (except the trial of the Presi-
dent of the United States) in the manner
and under the limitations which it shall
think proper, to such inferior Courts as it
shall ronstitute from time to time.

Another instance concerns the power of the leg-
istature. The Convention gave the Committee the
following ill-defined directiv>;
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That the national legislature ought to pos-
sess the legislative rights vested in Con-
gress by the Confederation; and. more-
over, to legistate in all cases for the
general interests of the Union, and also in
those to which the states are separately
incompetent, or in which the harmony of
the United States may be interrupted by
the exercise of individual leygislation.

The Committee distilled these vague phrases
into the following specific list of powers, conclud-
ing with what contemporaries called “the sweeping
clause,” the famous necessary and proper clause:

The Legislature of the United States shall
have the power to lay and collect taxes,
duties, imposts, and excises;

To regulate commerce with foreign na-
tions, and among the several States;

To establish a uni{form rule of natural-
ization throughout the United States;

To coin money:

To regulate the value of foreign coin;

To fix the standard of weights and
measures;

To establish Post-uffices;

Tu borrow muaney, and emit bills on the
credit of the United States;

To appuint a Treasurer by ballot;

To comstitute tribunals inferior to the
Supreme Court;

To make rules concerning captures on
land and water;

To declare the law and punishment of
piracies and felonies committed on the
high seas, and the punishment of counter-
Jeiting the coin of the United States, and
of offences against the law of nations;

To subdue a rebeiion in any State, on
the application of its legislature;

To make war;

To raise armies;

To build and equip fleets;

To call forth the air of the militia, in
order to execute the laws of the Union; en-
Jorce treaties, suppress insurrections, and
vepel invasions;

And to make all law's that shall be nec-
essary and proper for carrying into exe-
cution the foregoing powers, and all vther

powers vested, by this constitution, in the
government of the United States, or in
any department or officer thereuf.

Among the Committee's innovations were the se-
ries of prohibitions on state activities; the states
were forbidden to coin money, emit bills of credit.
lay imposts, keep military forces in peacetime and
to do numerous other things. The Convention had
never itemized activities which it would forbid the
states, although it is conceivable that the Commit-
tee was inspired in drawing this section by Madi-
son's futile efforts to control state legislatures by
granting a veto over their acts to the national legis-
lature. Also innovative were the prohibitions laid
on activities of the national legislature, including
the prevention of its interfering with the importa-
tion of slaves; here the Committee was responding
to the lobbving of Charles Cotesworth Pinckney,
who had warned in the Convention that the sup-
port of the Jeep South depended on an unimpeded
supply «f slaves.

Other innovations were the (Committee's attempt
to define treason and its punishment and its la-
bored efforts to deal with land disputes between
different states. Close examination of Article 1X,
Sections 2 and 3, of the Committee Report, which
addressed the problem of land controversies. dem-
onstrates how the Committee of Detail borrowed
from the Articles of Confederation.
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Committee of Detail

Sect. 2. In all disputes and controver-
sies now subsisting, or that may hereqfler
subsist, between two or more states, re-
specting jurisdiction or territory, the Sen-
ate shall possess the following powers:—
Whenever the legisiature, or the executive
authority, or lawful agent of any state, in
controversy with another, shall, by memo-
rial to the Senate, state the matier in
question, and apply for a hearing, notice
of such memorial and application shall be
given, by order of the Senate, to the legis-
lature, or the executive authority, of the
other state in controversy. The Senate
shall also assign a day for the appearance
of the parties, by their agents, before that
House. The agents shall be directd 'o ap-
point, by joint consent, commissioners or
Judges to constitute a court for hearing
and determining the matter in question.
But if the agents cannot agree, the Senate
shall name three persons out of each of
the several states; and from the list of
such persons, each party shall alternately
strike vut one, until the number shall be
reduced to thirteen; and from that num-
ber not less than seven, nor more than
nine, names, as the Senate shall direct,
shall, in their presence, be draun out by
lot; and the persons whose names shall be
so drawn, or any five of them, shall be
commissioners or judges to hear and fi-
nally determine the controversy; provided
a majority of the judges who shall hear
the cause agree in the determination. [f
either party shall neglect to attend at the
day assigned, without showing sufficient
reasons for not attending, or being pre-
sent shall refuse to strike, the Senate shall
proceed to nominate three persons out of
each state, and the Clerk of the Senate
shall strike in behalf of the party absent
or refusing. [f any of the parties shall re-
Juse to submit to the authority of such
court, or shall not appear to prosecute or
defend their claim or cause, the court
shall nevertheless proceed to pronounce
Jjudgment. The judgment shall be final
and conclusive. The proceedings shall be
transmitted to the President of the Senate,

Articles of Confederation

The united states in congress assembled
shall also be the last resort on appeal in
all disputes and differences now subsist-
ing or that heregfler may arise between
lwo or more states concerning boundary,
Jurisdiction or any other clause whatever;
which authority shall always be exercised
in the manner following. Whenever the
legislative or executive authority or law-
Jul agent of any state in controversy with
another shall present a petition to con-
gress, stating the matter in question and
praying for « hearing, notice thereof shall
be given by order of congress to the legis-
lative or executive authority of the other
state in controversy, and a day assigned
Jor the appearance of the parties by their
lawful agents who shall then be directed
to appoint by joint consent, commission-
ers or judges to constitute a court for
hearing and determining the matter in
question: but if they canrot agree, con-
gress shall name three persons out of each
of the united states, and from the list of
such persons each party shall altermately
strike out one, the petitioners beginning,
until the number shall be reduced to thir-
teen; and from that number not less than
seven, nor more than nine names as con-
gress shall direct, shall in the presence of
congress by drawn out by lot, and the per-
sons whose names shall be so draun or
any five of them, shall be commissioners
or judges, to hear and finally determine
the controversy, so always as a major
part of the judges who shall hear the
cuuse shall agree in the determination:
and f either party shall neglect to attend
al the day appointed, without shewing
reasons, which congress shall judge suffi-
cient, or being present shall refuse to
strike, the congress shall proceed to nomi-
nate three persons out of each state. and
the secretary of congress shall strike in
behalf of such party absent or rejusing;
and the judgment and sentence of the
court to be appointed, in the manner be-
Jore prescribed, shall be final and conclu-
sive; and {f any of the parties shall refuse
to submit to the authority of such court,
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and shall be lodged among the public rec-
ords, for the security of the parties con-
cerned. Every commissioner shall, before
he sit in judgment, tauke an oath, to be ad-
ministered by one of the judges of the su-
preme or superior court of the state where
the cause shall be tried, ‘well and truly to
hear and determine the matler in gues-
tion, aceording to the best of his judy-
ment, without favor, affection, or hape of
rewand.’

Section. 3. All controversies concerning
lands claimed under different gravits of
Lo or more states, whose jurisdictions,
as they respect such lands, shall have been
decided or adjusted subsequently to such
grants, or any of them, shall, on applica-
tivn to the Senare, be finally determined,
as near as may be, in the same manner
as is before preseribed for deciding con-
troversies between different states.

or tu appear to defend their claim, or
cause, the court shall pronounce sentence,
or judgment, which shall in like manner
be final and decisive, the judgment or
sentence and other proceedings being in
either case transmitted to congress, and
lodged among the acts of cungress for the
security of the purties concerned: provid-
ed that every commissioner, before he sits
in judgment, shall take an vath to be ad-
minisiered by one of the judges of the su-
preme or superior court of the state,
where the cause shall be tried, "well and
tridy to hear and determine the matter in
question, according to the best of his
Judgment, withou! favour, qffection or
hope of reward:” provided also that no
state shall be deprived of territory for the
benefit of the united states.

Al controversies concerning the private
right of soil claimed under different
grants of two or more states, whose juris-
dictions as they may respect such lands,
and the states which passed such grants
are adjusted, the said grants cr either of
them being at the same time claimed to
have originated antecedent to such settle-
ment of jurisdiction, shall on the petition
of either party o the congress of the unit-
ed states, be finally determined as near as
may be in the same manner as is before
prescribed fur deciding disputes respect-
ing territoriad jurisdiction between differ-
enl states.
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The extent of the Committee’s borrowing from
the Articles is also demonstrated by comparing ar-
ticles XV and XVI of its Report with the conclusion
of article IV in the Articles:

Comemittee of Detait

Art XV Ay person chunyged with trea.
son. felony, or igh misdemeanar in any
state, weho shall flev from justice, ard
shall be found in any other state, shail, on
demand af the eeecutive power of the state
Jromcwchich he fled, be delivered up and
removed to the state baving jurisdiction
of the affenee,

Arte AVL Full paith shall be gicen in cach
state to the acts of the legistatures, aud 1o
the vecords and judicial proceedings of
the enurts und magistrates of coery other
state,

Articles of Contederation

It any Person guilty of, or charyed with
trvasou, felony, or other high misdemean .
o in any state, shall flee from Justice,
tued be found in any of the united staies,
he shall upon demand of the Governor or
carecutive power, of the state from which
he fled, be detivered up and removed to
the state having jurisdiction of his uof-
dence,

Full faith and eredit shall be given in
cach of these stules to the reconds, acts
and judicial procecdings of the courts and
merepestrertes of every other state,

Another section of Article IV in the Articles of
Confederation—the stipulation that citizens of
each state “shall be entitled to all privileges and

The Convention must have expected the Committee of Detail to submut a well-crafted document because it or-
dered the Philadelphia firm of Dunlap and Claypoole to print SIXLY copies of the Committee Report which were
distributed to the members on August . This procedure was a departure from the previous methods of dissem-
nating documents, for all earlier documents were submitted by their sponsors in longhand to the Convention Sec.
retary to whom members repaired and made their own longhand copies (see illustrations one and two). Appar-
ently upon orders from the Convention, Dunlap and Clayvpoole crowded the text of the report to the right margin
of the paper, leaving a large space on the feft side of the document. This enabled some delegates to use their
capy of the report as a legislative diany. entering additions and corrections daily as the Convention debated the
document through August and into September (see illustration four). Other delegates, John Dickinson, for exam.
ple, used their margins for reflections on the Convention proceedings. which are, in some cases, as revealing as
notes on the debates. The marginaliz on the Committee of Detsil Repert, and on some other constitutional docu.
ments as well, has never been adequately studied and presents a challenge to scholarly ingenuity.
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immunities” of citizens in the other states--w ., in-
corporated into the Committee Report and Article
| of the Articles—"The Stile of his confederacy
shall be the "United States of America’ "—was
brought over into the Report with the change of
one significant word, confederacy to government.

By using the language of the Ariicles of Confed-
eration, the Committee of Detail tried to convey an
impression of continuity between the Constitution
it was writing and the Articles which would dem
onstrate that the Convention had not violated its
mandate to do no inore than revise the Articles.
The Committee, of course, had poured so much
new wine in the Old Confederation bottle that the
notion that the Constitution which it was prepar-
ing was a mere revision of the Articles was recog
nized by everyone as a fiction. The fiction became
more transparent as the Convention in August de-
leted the Committee’s clauses about state land
controversies and maodified or omitted other lan
guage which connected the Constitution to the Ar
ticles. Nevertheless, certain phrases from the Arti
cles—the term “articles”™ itself, the “full faith”
clause, "privileges and immunities™ —survive in the
final draft of the Constitution. Further, if the fonn
of the two documents is compared-—each having a
preamble, a series of articles, itemization of legisla
tive powers and prohibitions- -the debt of the new
document to its predecessor is clear, a4 debt which
should not be forgotten as we cejebrate the Bieen
tennial of the Constitution,

The Committee of Detail presented its report to
the Convention on August 6. The members debated
the report uantil September 10 when they adjourned
to await the work of the Committee of Style,
which had been appointed to prepare a new ver
sion of the Constitution. Between August 6 and
September 10 the Convention inads several signifi
cant changes in the Report, the most important be-
ing the alteration of the method of electing the
president from selection by the national legislature
to choice by eleetors. Aside from this change and a
few other important alte. ations such as removing
from the Senate the power to make treaties and
appoint Supreme Court justices, the constitution
wt ich emerged from the Committee of Style and
which was adopted on September 17 did not difter
widely from the Committee of Detail Report. The
utles which the Committee of Detail gave to offi-
cers and institutions of the new goverment—Presi-
dent, Speaker, Congress, Senate, House of Repre-
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sentatives, Supreme Court—many of its arresting
phrases—"We¢ the People,” "necessary and prop-
er.” "State of the Union”—the structure of govern
ment, its powers and limitations, all appear, with
maodifications, in the Constitution as it exists to.
day. The Committee of Detail Repart did not.
therefore, represent a middling, half finished ver
sion of the Convention's proceedings; rather,
pointed the way to the completed Constitution,

An mteresting footnote 1o the iston of the Committev of
Dretasl Report is that Peter Foree, for reasons not clearly andos
stonsed, reprinted the document 1 the IR208 or 1IR30 (see dlus
tratton five)y The Fores printing s castly disunguished from the
organal dovument by observing the different type used (com
pare flustrations five and threey Foree's paper also differs ap
precinbly Foree or someoane i bis pay annotated copies of s
printmg to ephanee ther appearsinee of authentiety, Labraries
hive Yeeen decesed by these anhotations into believing that the
Forve printing w.as an org@inad document. Students and prospe
five parchissers should be on their guard for these reprintings
and for other purpertedh ongmal documents wheh may sar-
face during the celebration of the Bicentenmal of the Constou
tion

James H. Hutson is chief of the manuscripts division of
the Library of Coagroess. He is preparing a supplement to
Max rirrand’s The Kecords of the Federal Convention of
F787 which will be published by Yale University Press in
1987,
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Teaching Plan for Lesson 5
The Repnrt of the Committee of Detail
at the Federa! Gonvention

Objectives

Students are expected to

1) comprehend the origin of the
Report of the Committee of Detail;

2) identify main ideas of the Re-
port of the Committee of Detail;

3) compare the Report of the
Committee of Detail with the Arti-
cles of Confederation;

4) compare the Report of the
Committee of Detail with the Con-
stitution of 1787;

b) identify examples f the influ-
ence of the report of the Committee
of Detail on the Constitution of
1787,

6) interpret, analyze, and evaluate
information in a primary source, the
Report of the Committee of Detail.

Preparing to Teach the Lesson

Read the essay by James H. Hut-
son, “Writing th. Constitution: The
Report of the Committee of Detail,
August 6, 1787." Pay special atten-
tion to these parts of Hutson'’s es-
say: (a) ideas about the committee’s
approach in writing the Report of
the Committee of Detail, (b) ex-
cerpts from th:: Articles of Confed-
eration and the Report of the Com-
mittee of Detail, (¢) evidence about
the continuity between the Articres
of Confederation, the Report of the
Commitiee of Detail, and the Con-
stitution of 1787, and (d) claims
about the importance of the Report
of the Committee of Detail in writ-
ing the Constitution of 1787,

Read Lesson 5, “The Report of
the Committee of Detail.” Pay spe-
cial attention to the abridged and
edited version of the Report of the
Committee of Detail, which is the
focal point of the Lesson.

Plan to spend at least two rlass
periods on this Lesson.

Opening the Lesson

Write on the chalkboard: (1) Fed-
eral Convention of 1787 and (2)
Report of the Committee of Detail.
Ask students if they have ever
heard of this Committee at the Fed-
eral Convention, and what they
know about it. Since most students
probably know very little or nothing
about the Committee, ask them to
speculate about what the purpose
of this Committee might have
been—based on the name of the
Committee. Ask students what the
words “report” and “detail” bring to
mind.

After a brief speculative discus-
sion, tell students the main point of
the Lesscn is to examine the pur-
poses and contributions of the
Committee of Detail in the Federal
Convention of 1787.

Developing the Lesson

Ask students to read the parts of
the Lesson on the purpose and con-
tent of the Report of the Committee
of Detail. Assign the abridged and
edited version of the Report of the
Committee of Detail and the exer-
cise that follows it. Tell students to
prepare answers to items 1-18 of
the exercise, which requires them
to interpret and make judgments
about main points in the Report of
the Committee of Detail.

Answers lo the exercises are pre-
sented below.

YES, Preamble

YES, Article XXIII

YES, Article II

NO, Article IV, Sect. 3, Article
IV, Sect. 4

. YES, Article XI, Sect. 3

. YES, Article IX, Sect. 1

. NO, Article IX, Sect. 1

YES, Articles XXIII, X, Sect. 1
. YES, Atrticles, IV, Sect. 2; V,

Sect. 3
10 YES, Articles VII, Sect. 2; XV
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11. NO, Article VII, Sect. 1
12. NO, Article V, Sect. 1
13. NO, Article VI, Sect. 4
14. YES, Article XV1Ii

15. YES, Article XIX

16. NO, Article XX1

17. YES, Articles XII, VII
18. YES, Article VI, Sect. 5

Before assigning the remainder
of the Lesson, draw a “bridge” on
the board. At one end of the bridge,
write Articles of Confederation. At
the other end of the bridge, write
Constitution of 1787. Inform stu-
dents that at the Federal Conven-
tion the Report of the Committee of
Detail served as a bridge or connec-
tion between the Articles of Con-
federation and the Constitution.
The Report of the Committee of
Detail provided continuity for many
delegates between the Articles of
Confederatio.i and the Constitution
of 1787. Encourage students to look
for examples in the remainder of
the Lesson that illustrate that the
Report of the Committee of Detail
served as a “bridge.” Assign the
sections ¢n the importa,'ce and
new ideas of the Report of the
Committee of Detail.

Answers to the exercise are pre-
sented below.

1. 6. X
2.X 7.X
3.X

4.

0. X

Concluding the Lesson

Conduct a concluding class dis-
cussion about the importance of the
Report of the Committee of Detail
as the first real draft of the Consti-
tution. Make the point that the
Committee of Detail did riore than
copy the resolutions delegates
made at the Convertion. Emphasize
that the Report of the Committee of
Detail not nnly provided a connec-

idaas of the Founders



tion or continuity between the Arti-
cles of Confederation and the Con-
stitution of 1787 but added new and
innovative ideas as well.

In regard to the questions regard-
ing the ideas of the Committee of
Detail, require stud2nts to explain

[ l{llC' V, Writing the Constitution
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and justify their answers with refer-
ences to the contents of the Report
of the Comniittee of Detail and the
Constitution of 1787. Also, require
students to explain and justify what
they consider to be the most impor-
tant contribution(s) of the Keport

of the Committee of Detail. Stu-
dents should understand that many
phrases and powers writ. 'n in the
final version of the Constitution
were the result of the work of the
members of the Committee of De-
tail.
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V
Lesson 5

The Report of the Committee of Detail
at the Federal Convention

From May 25 through mid-July,
1787, delegates in the Federal (Con-
vention had been working diligently
in the sweltering, Philadelphia sum-
mer heat. Two months had passed,
and the delegates had heard the
proposals of James Madison (Vir-
ginia Plan), William Paterson (New
Jersey Plan), and Charles Pinckney,
and hod agreed to the Great Com-
promist:. By late July the delegates
were ready to take a break and pull
together all the work they had ac-
complished since the opening of the
Convention.

To complete this task. the dele-
gates appointed five of their mem-
bers to a Committee of Detail:
Nathaniel Gorham of Massachu-
setts, Oliver Ellsworth of Connecti-
cut, James Wilson of Pennsylvania.
John Rutledge of South Carolina,
and Edmund Randolph of Virginia.

The purpose of the Committee of

Detail was 1o organize several res-
olutions that had been brought be-
fore the Federal Convention and to
express the proceedings and reso-
lutions in legal language. The tive
members of the Committee of De-
tail represented different  geo-
graphic regions of the United
States. Moreover, ali five members
of the committee were experienced
in legal matters. Nathaniel Gorham,
Oliver Ellsworth, and John Rut-
ledge had served as judges. Ed-
mund Randolph was an experi-
enced political leader, and James
Wilson was considered one of the
best legal thinkers in the nation.

The * " wmittee of Detail was
given tes. ays to complete its task.
On July 26 the Convention ad-
journed and instrucied the Commit-
tee to present its report to the Con-
vention on August 6. The delegates
alsc urged the Committee members
(o consider the question of property
and citizenship qualifications for
members of the executive, legisla-
tive, and judicial bran :hes.

ERIC *
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Content of the Report of the
Committee of Detail

The Report of the Committee of
Detail contained a preamble and
twenty-three  articles, The actual
printed report covered seven pages
and included a wide margin on the
left so delegates to the Convention
could make notes.

Of the twenty-three articles, two
served as an introduction. Seven
articles applied to the Congress and
its inakeup and powers. One article
dealt with the executive und one
with the judiciary branches. Two
articles provided for prohibitions
upon the states; three articles ac-
knowledged interstate privileges.
The last seven articles specified
conditions for a variety of topics
such as the admission of new
states, the guarantee of a republi-
can government, mention of an
amendment process, an oath to sup-
port the Constitution, ratification,
and setting up the new government.

Thus, the Report of the Commit-
tee of Detail was outlined as fol-
lows.

Preamble
Articles T and 11 Introduction
Articles 111 Legislature

through 1X

Article X Executive

Article XI Judiciary

Articles XII and State Prohibitions
X

Articles XIV Interstate
through XV1 Privileges

Articles XVII Miscellaneous
through XXIII

Study the abridged and edited
version of the Report of the Com-
mittee of Detail (presented below).
Identify main ideas of the report.

Monday, August 6th, In Convention

We the people of the States of New
Hampshire, Massachusetts, Rhode-ls-
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land and Providence Plantations, Con-
necticut, New-York, New-Jersey, Penn-
sylvania, Delaware, Marvland, Virginia.
North-Carolina, South-(Carolina, and
Georgia. do ordain, declare, and estab-
lish the following Constitution for the
Government of Ourselves and our Pos-
terity.

Article 1

The stile [name] of the Government
shall be, "The United States of Ameri-
ca”

Article 11

The Government shall consist of su-
preme legislative, executive, and judi-
cial powers.

Article 111

The legislative power shall be vested
in a Congress, to consist of two sepa-
rate and distinet bodies of men. a House
of Representatives and a Senate; each
of which shall in all cases have a nega-
tive [veto] on the other. ...

Article IV

Sect. 1. The members of the House of
Representatives shall be chosen every
second veasr, by the people of the sev-
eral States comprehended within this
Uition. The qualifications of the electors
shall be the same, from time to time, as
those of the electors in the several
States, of the most numerous branch of
their own legislatures.

Sect. 2. Every member of the House
of Representatives shall be of the age of
twenty-five years at least: shall have
been a citizen in the United States for at
least three years before his election:
and shall be, at the time of his election,
a resident of the State in “vhich he shall
be chosen.

Sect. 3. The House of Representatives
shall ... consist of sixty five members of
whom three shall be chosen in New-
Hampshire, eight in Massachusetts, one
in Rhode-Island and Providence Planta-
tions, five in Connecticut, six in New-
York, four in New-Jersey, eight in Penn-
syivania. one in Delaware, six in
Maryland, ten in Virginia, five in North-
Carolina, five in South-Carolina, and
three in Georgia.

Sect. 4. As the proportions of num-
bers in different States will alter from

Ideas of the Founders



time to time . . . the Legislature shall .. .
regulate the number of representatives
by the number of inhabitants . .. at the
rate of one for every forty thousand.

Article V

Sect. 1. The Senate of the United
States shall be chosen by the Legisla-
tures of the several states. Each Legis-
lature shall chuse two members. Vacan-
cies may be supplied by the Executive
until the next meeting of the Legisla-
ture. Each member shall have one vote.

Sect. 2. The Senators shall be chosen
for six years: but immediately after the
first election they shall be divided, by
lot, into three classes ... so that a third
part of the members may be chosen
every second vedr.

Sect. 3. Every member of the Senate
shall be of the age of thirty vears at
least; shall have been a citizen for at
least four years before his election; and
shall be. at the time of his election. a
resident of the State for which he shall
be chosen,

Article VI

Sect. 4. Each House shall be the judge
of the elections, returns and qualifica-
tions of its own members.

Sect. . Freedom of speech and de-
bate in the Legislature shall not be ...
questioned . .. and the members of each
House shall . . . be privileged from arrest
diuring their attendance at Congress,
and in going to and returning from 1t

Article VII

Sect. 1. The Legislature of the United
States shall have the power to lay and
collect taxes, duties, imposts and ex-
cises:

To reguiate commerce with foreign
nations. and among the several states;

To establish an uniform rule of natu-
ralization throughout the United States:

To coin money:

To regulate the value of foreign coin:

To fix the standard of weights and
easures,

To establish Post-offices;

To borrow money. and emit bills on
the credit of the United States:

To appoint a Treasurer by ballet:

To constitute tribunals inferior to the
Supreme Court:

To make rules concerning captures
on land and water:

To ded fare the law and punishment of
piracies and felonies ¢ommitted on the
high seas, and the punishment of coun-
terfeiting the coin of the Unites States.
and of offenses against the law of na
tions;

To subdue a rebellion in any State. on
the application of its legislature:

To make war;

To raise armies;

To build and equip fleets;

To call forth the aid of the militia, in

- K‘l‘cm V, Writing the Constitution
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onder to execute the laws of the Union,
enforce  treaties,  suppress  ipsurrec-
tions, and repel invasions:

And to make all Jaws that shall be
necessary and proper for carrving into
execution the foregoing powers, and all
other powers vested, by this Constitu-
tion. in the government of the United
States. or in any department or officer
thereof.

sect, 2. Treason against the United
States shall consist only in levying war
against the United States ... and in
adhering to the enemies of the United
States ... The Legislature of the United
states shall have power to declare the
puiishment of treason. No person shall
be convieted of treason, unless on the
testimony of two witnesses. . ..

Article VII1

The Acts of the Legisiature of the
United States ... shall be the supreme
law of the several States, and of their
citizens and inhabitants. . ..

Article IX

Sect. 1. The Senate of the United
States shall have the power to make
treaties, and to appomt Ambassadors,
and Judges of th Supreme Court. ...

Sect. 3. All controversies concerning
lands claimed under different grants of
two or more States. whose jurisdic-
tions. as they respect such lands shall
have heen decided or adjusted subse-
gquently to such grants, or any of them,
shall, on application to the Senate, be
finally determined. as near as may be.in
the same manner as is before pre-
seribed for decided controversies be-
tween different states.

Article X

Sect. 1. The Executive Power of the
U'nited States shall be vested in a single
person. His stile shall be “The President
of the United States of America:” and
his title shall be, "His Excellency.” He
shall be elected by ballot by the Legis-
lature. He shall hold his office during
the term of seven vears: but shall not be
elected a second time.

Sect. 2. He shall, from time to time.
give information to the Legislature, of
the state of the Union. ... He shall re-
ceive Ambassadors, and may  corre-
spond with the power to grant reprieves
and pardons; but his pardon shall not be
pleadable in bar of {stopping] an im-
peachment, He shall be commander in
chief of the Army and Navy of the
United States, and of the Militia of the
several States. ... He shall be removed
from his office on impeachment by the
House of Representatives, and convic-
tion in the Supreme Court, of treason,
bribery, or cornuption. ...

Article X1
Sect. 1. The Judicial Power of the
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United States shall be vested in one
Supreme Court, and in such inferior
Courts as shall. when necessary, from
time to time, be constituted by the
Legisiature of the United States.

Seet. 2, The Judges of the Supreme
Court, and of the Inferior Courts, shall
hold their offices during good behav-
jor....

Seet, 3. The Jurisdiction of the Su-
preme Court shall extend to all cases
arising under laws passed by the Legis-
lature of the United States ... to the
trial of impeachments of officers of the
United States. ... In cases of impeach-
ment ... this jurisdiction shall be origi-
n.' In all other cases ... it shall be
appellate, with such exceptions and un-
der such regulations as the Legislature
shall make.

Article XII

No State shall coin money; nor grant
letters of marque and reprisal: nor enter
into anv Treaty, alliance, or confedera-
tion; nor grant any title of Nobility.

Article XIII

No State, without the consent of the
Legislature of the United States. shall
et bills of credit .. . nor lay imposts or
duties on imports. ...

Article XIV

The Citizens of each State shall be
entitled to all privileges and immunities
of citizens in the several States.

Article XV

Any person charged with treason, fel-
ony or high misdemeanor in any State,
who shall flee from justice, and shall be
found in any other State. shall, on de-
mand of the Executive power of the
State from which he fled, be delivered
up and removed to the State having

jurisdiction of the offence.

Article XVI

Full faith shall be given in each state
to the acts of the Legislatures, and to
the records and judicial proceedings of
the Courts and magistrates of every
other State.

Article XVII

New States lawfully constituted or
established within the limits of the
United States may be admitted, by the
Legisiature, into this Government. ...

Article XVIII

The United States shall guaranty to
each State a Republican form of Gov-
ernment.. . .

Article XIX

On the application of the Legislatures
of two-thirds of the States in the Union,
for an amendment of this Constitution,
the Legislature of the United States



shall call a Convention for that purpose.
Article XX

The members of the Legislatures, and
the Executive and Judicial »~fficers of
the United States, and of the several
States, shall be bound by oath to sup-
port this Constitution.

Article XXI

The ratifications of the Conventions
of — States shall be sufficient for
organizing this Constitution.

Article XXI1

This Constitution shall be laid before
the United States in Congress assem-
bled, for their approbation [approv-
all....

Article XXIII

To introduce this government, it is
the opinion of this Convention, that ...
the members of the legislature should
meet at the time and place ... and ...
choose the President of the United
States, and proceed to execute this
Constitution.

What does the main Report of the
Committee of Detail say about con-
stitutional government? Read the
following  statements. Decide
whether or not each statement is a
correct description or interpreta-
tion of ideas in the Report of the
Committee of Detail. If the state-
ment is incorrect, answer NO. Iden-
tify the number of the article(s)
and, in some cases, the section
number in the Report of the Com-
mittee of Detail that includes evi-
dence to support each answer. Be
prepared to explain or justify your
answers in terms of the contents of
the Report of the Committee of
Detail.

1. The Report of the Committee
of Detail emphasized that the peo-
ple were creating the new govern-
ment.

YES — NO
ARTICLE # — Section # .

2. The legislature would meet at a
prescribed time “to introduce this
government”.

YES — NO
ARTICLE # —— Section # —

3. The Report states there would
be three branches of fovernment.
YRS — NO -

ARTICLE # —— Section # —

4. The population of eachr state
did not influence the number of
representatives in the House of
Representatives.

YES — NO .
ARTICLE # _ Section #

5. Impeachment trials were to
take place in the Supreme Court.
YES — NO
ARTICLE # — Section # —

6. The power to make treaties
belonged to the Senate.

YES — NO
ARTICLE # . Section # —

7. The President of the United
States has the power to make trea-
ties and appo.nt ambassadors and
Supreme Court judg. s.

YES e NO
ARTICLE # — Section #

8. The legislature would select

the President.
YES — NO .
ARTICLE # — Section # __

9. The Committee of Detail indi-
cated age, citizenship, and resi-
dency requirements for members of
the legislature.

YES — NO .
ARTICLE # — Section #

10. The Report of the Committee
of Detail attempted to define trea-
son and its punishment.

YES — NO ..
ARTICLE # — Section # _.

11. The legislature could not col-
lect taxes.

YES . NO
ARTICLE # . Section # .

12. The Report of the Committee
of Detail called for each s.ate to
have one vote in the Senate.

YES ... NO _
ARTICLE # —— Section # .

13. Religious qualifications for
members of the legislature were
clearly indicated.

YES —. NO
ARTICLE # — Section # __

14. The government guaranteed a
republican form of government.
YES — NO _

ARTICLE # __ Section # __

15. The Report of the Committes
of Detail mentioned an ainendment
procedure.

YES . NO_
ARTICLE # —  Section # _

16. The Committee of Detail indt-
cated the exact number of states
necessary for ratification of the
Constitution.

YES . NO_
ARTICLE # .. Section #

17. States were prevented from
coining money.
YER . NO

ARTICLE # — Section #

g8

18. Members of the legislature
were given privileges during Con-
gressional sessions.

YES — NO
ARTICLE # . Section #
Importance of the Committee
of Detail Report

Delegates to the Convention be-
lieved they had already dealt with
the major issues of the new Consti-
tution and that nothing significant
was left to be decided. The dele-
gates thought the Committee of De-
tail would merely smooth over the
rough edges created by months of
debate. 3ut the delegates were
wrong! The Committee of Detail
made decis;ons that were very im-
portant—decisions that provided
(1) a bridge between the Articles of
Confederatior and the Constitution
and (2) new ideas that became part
of the Constitution. The Report of
the Coinmittee of Detail became the
first real draft of the Constitution,

Many delegates were concerned
that the Convention had gone too
far in its proposals. The instructions
given to the delegates who attended
the Federal Convention had been to
revise the Articles of Confedera-
tion. But Madison'’s Virginia Plan as
well as other plans added to the
power of the central government at
the expense of state governments.
Clearly, the Convention had gone
beyond its instructions.

The Rerort of the Committee of
Detail helped to reduce fears of
some delegates that the Convention
had overstepped its bounds. Mem-
bers of the Committee of Detail
incorporated words and phrases
from the Articles of Confederation
into their Report. For example, the
members of the Committee of De-
tail deliberately used the word “Ar-
ticle” to organize the first draft of
the Constitution. Furthermore, the
Committee also used phrases with
which delegates were familiar suci.
as “full faith and credit” and “priv-
ileges and immunities.” These
phrases were included in the Re-
port of the Committee of Detail and
became part of the final version of
the Constitution. The decision to
use words from the Art'cles of Con-
federation erased the fears of many
delegates. This decision provided a
bridge or link between the Articles
of Confederation and the final writ-
ing of the Constitution.

ideas of the Founders



The Articles of Confederation
and the Report of the
Committee of Detail

Read the following excerpts from
the Articles of Confederation. Com-
pare each excerpt from the Articles
of Confederation to the excerpt in-
dicated in the Report of the Com-
mittee of Detail. Place an “X" in the
space next to ecach ACCURATE
statement(s).

Articles of Confederation
Article 1

The Stile of this confederacy shall be
*The United States of America.”

Refer to Article I of the Report of the
Committee of Detail.

weeme 1. The Committee of Detail used
the exact sentence as found in the
Articles of Confederation.

e 2. There was only one word
changed from the statement in the Ar-
ticles of Confederation—"confederacy”
to “government.”

—— 3. The change in the wording was
important.

Articles of Confederation
Article IV

If any person guilty of, or charged
with treason. felonhy, or other high mis-
demeanor in any state. shall flee from
Justice, and be found in any of the
united states, he shall upon demand of
the Governor or executive power, of the
state from which he fled. be delivered
up and removed to the state having
jurisdiction of his offence.

Refer to Article XV of the Report of
the Committee of Detail.

— 4. The Report of the Committee
of Detail changed the meaning and in-
tent of the statement in Article IV of the
Articles of Confederation.

—— 5. The words used in the Report
of the Committee of Detail were similar
to the words used in the Asticles of
Confederation.

Articles of Confederatior
Article IV

Full faith and credit shall be given in
each of these states to the records, acts
and judicial proceedings of the courts
and magistrates of every other state.

)
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Refer to Article XV1 of the Report of
the Committee of Detail.

— 6. The members of the Cominittee
of Detail used language very siilar to
the language used in the Articles of
Confederation,

— 7. The members of the Comumittee
of Detail dealt with the issue of relation
of states by borrowing from the Articles
of Confederation.

New ldeas from the Committee
of Detail Report

Besides serving as a bridge be-
tween the Articles of Confederation
and the Constitution, the Report of
the Committee of Detail provided
innovative, new ideas. Members of
the Committee used terms such as
“president,” ‘“senate,” “speaker”
and “supreme court” in the Report.
These terms, as well as phrases
such as “We the people” and “state
of the union” became part of the
Constitution.

The Committee of Detail contrib-
uted further to the writing of the
Constitution. In mid~July, delegates
to the Convention had debated
whether or not the legislative
branch should have general powers
or enumerated (listed) powers.
Twice tFo delegates had voted on
giving the legislative branch only
general powers—not enumerated
powers. But the Committee of De-
tail decided to ignore the votes of
the delegates. Members of the Re-
port of the Committee of Detail
decided to write a list of powers to
belong to the legislative branch.
(Refer to Article VII of the Report of
the Committee of Detail.) The Com-
mittee also included the significant
clause: “... to make all laws that
shall be necessary and proper for
carrying into execution the forego-
ing powers, and all other powers
vested, by this Constitution, in the
government of the United States, or
in any department or officer there-
of.” The “necessary and proper”
clause gave Congress the flexibility
to meet the changes in technology
and society for future generations.

When the Report was given to the
delegates on August O, 1787, few
challenged the decisions of the
Committee of Detail. The idea of
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listing powers was accepted, as was
the "necessary and proper” clause.
The Committee had added details
to general resolutions of the Con-
vention. As the Committee did this,
it defined the powers of the rew
government. Thus, the Committee
of Detail had increased the power
of the national government. This
increase in national power became
part of the final copy of the Consti-
tution.

The Report of the Committee of
Detail had played an important role
in the Convention of 1787. It had
served as a bridge between the Ar-
ticles of Confederation and the
Constitution, and had contributed
new ideas that were used in the
Constitution. Between August 6 and
the finai day of the signing of the
Constitution, September 17, dele-
gates did make changes regarding
the presidency, treaties, and the Su-
preme Court. Members of the Com-
mittee of Detail had certainly af-
fected the Convention. Their Report
prepared the way for the final ver-
sion of the Constitution of 1787.

Questions Regarding Ideas of
the Committee of Detail

1. How did the Report of the
Committee of Detail contribute to
the final copy of the Constitution?

2. Refer to a copy of the Consti-
tution of the United States. Com-
pare the enumerated (listed) pow-
ers written in the final version of
the Constitution (Article I, Section
8, Clauses 1-17) with the enumer-
ated powers in Article VII of the
Report of the Committee of Detail.
Give examples that illustrate how
similar or different the two versions
are.

3. Compare Article X of the Re-
port of the Committee of Detail
with Article II of the 1787 Constitu-
tion. Identify three similarities and
three differences in treatment of the
executive branch.

4. Of the contributions of the
Report of the Committee of Detail
toward the writing of the Constitu-
tion, which one was the most signif-
icart contribution? Be prepared to
defend your choice.
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Alexander Hamilton was one of
the earliest and strongest critics of
the Articles of Confederation. In
September of 1780 he wrote these
prophetic words: “The fundamental
defect is a want of power in Con-
gress.... | shall now propose the
remedies. . . . The first step must be
to give Congress powers competent
to the public exigencies ... by call-
ing immediately a convention of all
the states with full authority to con-
clude finally upon a general confed-
eration, stating to them beforehand
explicitly the evils arising from a
want of power in Congress.”

Alexander Hamilton acted effec-
tively with like-minded leaders (e.g.,
Washington, Madison, Jay, and oth-
ers) to carry out his proposed rem-
edies to the problems of national
government under the Articles of
Confederation. He was a leader at
the Annapolis Convention (Septem-
ber 11-14, 1786), which issued a
report calling upon the thirteen
American states to send reptesenta-
tives to a Federal Convention for
the purpose of revising the Articles
of Confederation “to render the
Constitution of the federal govern-
ment adequate to the exigencies of
the Union.”

Eight months later Hamilton was
in Philadelphia to serve as a dele-
gate from New York to the Federal
Convention, which he had proposed
as the remedy to problems of gov-
ernment in the United States. Al-
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though the new frame of govern-
ment producca by the Convention
did not exactly fit his model for
constitutional government, Hamil-
ton preferred it to the weak Articles
of Confederation, and decided to
support the 1787 Constitution. His
support was critically important to
the ultimate success of those favor-
ing ratification of this Constitution.

After ratification of the 1787 Con-
stitution,  Alexander  Hamilton
worked mightily to make it work.
He served President George Wash-
ington not only as the first Secre-
tary of the Treasury, but as the
President’s most trusted and able
advisor in establishment of an
effective and respected federal gov-
ernment. At the end of Hamilton's
service to the federal fovernment,
President Washington wrote to him:
“In every relation which you have
borne to me, I have found that my
confidence in your talents, exer-
tions, and integrity has been well
placed.” High praise, indeed, from a
leader who was cautious and sparse
in his bestowal of accolades.

If supporters of the 1787 Coi.ti-
tution had lost the contest for rati-
fication, Alexander Hamilton would
have also lost his opportunity to
contribute to the establishment of
an enduring federal government for
the United States. Hamiiton’s most
notable contribution to the ratifica-
tion debate was his conception and
primary authorship of The Federal-

J1

ist, a collection of 85 papers that
argued persuasively for replace-
ment of the Articles of Confedera-
tion by the 1787 Constitution.Jacob
E. Cooke, an expert on the consti-
tutional thought of Alexander
Hamilton, wrote, “The Federalist is
deservedly acclaimed as a classic of
American political literature. ... {It]
is an enduringly definitive commen-
tary on the Constitution” (Aler-
ander Hamilton: A Biography,
1982, 54-55).

Part VI includes an essay by
Jacob E. Cooke, "Alexander Hamil-
ton: Federalist.” Cooke discusses
Hamilton's contributions to the
framing and ratification of the Con-
stitution of the United States. Pro-
fessor Cooke emphasizes Hamil-
ton’s early recognition of flaws in
the Articles of Confederation and
his contributions to bringing about
the Federal Convention of 1787.
Cooke also treats in detail Alex-
ander Hamilton'’s brilliant defense
of the 1787 Constitution in The Fed-
eralist papers and at the New York
Ratifying Convention.

The essay by Cooke is followed
by a Teaching Plan and a Lesson for
high school students: “Alexander
Hamilton and The Federalist.” The
Teaching Plan and Lesson provide
materials for high school history
and government courses on core
ideas and documents in the civic
heritage of the United States.
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Alexander Hamilton: Federalist

by JACOB E. COOKE

duct its business under the Articles of Confed-

eration, Alexander Hamilton emerged as one
of the most vocal advocates of a stronger central
government—so much so that some of his more
extremist contemporary opponents believed that
he secretly favored the establishment of a monar-
chy in America. But Hamilton was no closet mon-
archist. His enthusiasm for effective and efficient
government may have led him to support some
measures that alarmed others, but his belief in re-
publican institutions was firm and consistent. More
to the point, his diligent labors on behalf of the
ratification of the new constitution written in Phil-
adelphia in 1787 played a crucial role in its adop-
tion.

Hamilton's support of an effective, viable, central
government began more than a decade before the
Philadelphia Convention hammered out a constitu-
tion under which his goal could be achieved. His
ideas were forged in the crucible of the Ame -ican
Revolution. The nationalism that he consistently
championed is explained by his comparative free-
dom from parochial or local ties.

Born on the West Indian island of Nevis in 1755,
Hamilton was the illegitimate child of Rachael
Fawcett Lavien and James Hamilton. As a young
man he moved with his parents to St. Croix where
at the age of thir.een he was taken on as a clerk
by the partnership of Beekman and Cruger, trans-
planted New Yorkers whose Christiansted-based
firm carried on an extensive international trade.
Hamilton quickly demonstrated such extraordinary
ability——he was manifestly what we would now
call a child prodigy—that Nicholas Cruger decided
to provide his talented clerk an opportunity to re-
ceive a gentleman'’s education on the North Ameri-
can mainland. Arriving in 1772, Hamilton first at-
tended a school in Elizabethtown (now Elizabeth,
N..) and a year later, thanks to his remarkable
precocity, enrolled in King's College (now Colum-
bia University) where he began his studies in 1773-
74.

Hamilton's decision to defend his adopted coun-
try in its dispute with Great Britain cut short his
formal education. In March 1776 the New York leg-
islature (bowing to the wishes of influential friends
of the young West Indian) appointed him captain
of a company of astillery, to be raised for the de-
fense of the province. A year later, the single most
important opportunity of his life presented itself
when George Washington, the commanding general

As the early American nation struggled to con-

of the Continental army, chose him to be his aide-
de-camp.

From the vantage point of Washington's head-
quarters, Hamilton could view the American war
effort as a whole. He thus saw nrot only the defi-
ciencies of the Continental army but also the
weaknesses of the Continental Congress, principal-
ly its lack of powers to support its own army ade-
quately and to invigorate the Union for which it
fougit. In 1780-1781 Hamilton wrote a number of
letters that set forth his views on public policy
during the Revolution, including most notably a
sharp indictment of the weak Confederation gov-
ernment and the necessity of constitutional reform.
They also prefigured his advocacy of an efficient,
effective, and, above all, more powerful govern-
ment during the debate at the constitutional and
ratifying conventions and the interpretation of the
new constitution that would inform his famous
state papers as the secretary of the Treasury. The
following excerpts are from a letter that Hamilton
wrote to James Duane on September 3, 1780:

... I sit down to give you my ideas of the
defects of our present system, and the
changes necessary to save us from

ruin. ... The fundamental defect is a
want of power in Congress. It is hardly
worth while to show in what this con-
sists, as it seems to be universally uc-
knowledged, or to point out how it has
happened, as the only question is how to
remedy it. It may however be said that it
has originated from three causes—an ex-
cess of the spirit of liberty which has
made the particular states show a jealou-
sy of all power not in their oun

hands; . . . a diffidence in Congress of
their oun powers, by which they have
been timid and indecisive in their resofu-
tions, constartly making concessions to
the states, till they have scarcely left them-
selves the shadow af power; [and] a want
of syfficient means at .neir disposal to
answer the public exigencies and of vigor
to draw forth those means;. . ..

I shall now propose the remedies, which
appear to me applicable to our circum-
stances, and necessary to extricate our af-
Jairs from their present deplorable situa-
tion.

The first step must be to give Congress

ideas of the Founders
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powers competent to the public exigen-
cies. .. by calling immediately a conven-
tion of all the states with Jull authority to
conclude finally upon a general confeder-
ation, stating to them beforehand explicit-
ly the evils arising from a want of power
in Congress, and the impossibility of sup-
porting the contest on its present Joot-
ing. ...

The confederation in my opinion
should give Congress complete sovereign-
ty: except as to that part of internal po-
lice, which relates to the rights of proper-
ty and life among individuals and to
raising money by intermal taxes. It is
necessary, that every thing, belonging to
this, should be regulated by the state leyis-
latures. [In virtually all else] Congress
should have complete sovereignty. . . .

Papers of Alexander Hamilton, 1, 400-401.
408-408

The ideas that he expressed in his private letter
in September 1730 remained the pillars of Hamil-
ton’s political thought throughout the Confedera-
tion era. He expressed them publicly in a series of
SiX newspaper articles that appeared intermittently
from July 12, 1781 to July 4, 1782, In these eSSy,
entitled “The Continentalist,” Hamilton once again
concentrated on the g >rils and pitfalls of govern-
ment under a constitution as feeble and frail as the
Articles of Confederation and the advantages to be
derived from investing Congress with all the pow-
ers requisite to viable nationhood. The notion that
he sought to controvert was the people’s commit-
ment to state sovereignty; the popular anxiety that
he sought to allay was the threat posed to liberty
by a powerful Union; the “noble and magnificent”
vision that he shared was that of a "great Federal
Republic.”

No. 1, July 12, 1781

-+ . An extreme jealousy of power is the
attendant on all popular revolutions, and
has seldom been without its evils. It is to
this source we are to trace many of the fa-
tal mistakes, which have so deeply endan-
gered the common cause; particularly that
defect, which will be the object of these re-
marks, A WANT OF POWER IN CON.-
GRESS. ... Ina government framed for
durable liberty, not less regard must be
paid to giving the magistrate a proper de-

gree of authority, to make and execute the
laws with mgour, than to guarding
against encroachments upon the rights of
the community. As too much power leads
to despnotism, too little lcads to anarchy,
and both eventually to the ruin of the peo-
ple. These are maxims well known, but
never syfficiently attended to, in adjust-
ing the frames of governments. . . .

No. Vi, July &, 1782

There is something noble and magnifi-
cent in the perspective of a great Federal
Republic, closely linked in the pursuit of
a common interest, tranquil and prosper-
ous at home, respectable abroad: but there
is something proportionably diminutive
and contemptible in the prospect of a
number of petty states, with the appear-
ance only of union, jarring, jealous and
perverse, without any determined direc-
tion, fluctuating and unhappy at home,
weak and insignificant by their dissen-
tions, in the eyes of other nations.

Papars of Alexsnder Hamilton, It, 850-651; 11,
106

Events of the early 1780s seemed to bear out
Hamilton's fears of sovereign states—"petty,” “jar-
ring,” and “jealous”—but he refused to relinquish
altogether his vision of “a great Federal Republic.”
It was no doubt for this reason that Hamilton
agreed to serve as one of New York's delegates to
the Continental Congress. For eight frustrating
months (November 1782 July 1783), he valiantly
but unsuccessfully attempted to secure adequate
and permanent funds for the tottering Confedera-
tion government, Although he may have derived
some solace from his emergence as an important
public figure, both in New York and in national
politics, Hamilton was disheartened by what he
viewed as the shortsightedness of a majority of his
countrymen and dismayed by the immediate future
of his adopted country. In a letter of July 25, 1783,
he shared his pessimism with his long-time friend
John Jay:

We have now happily concluded the
great work of independence, but much re-
mains to be done to reach the fruits of it.
Mir prospects are not Slottering. Every
day proves the inefficacy of the present
confederation, yet the common danger be-

ideas of the Founders




ing remored, we are receding instead of
advancing in a disposition to aqinend its
defeets, The road to popnlarity o each
state is to inspive jealousies of the power
of Congress, though nothing can be maore
apparent than that they harve no poweer:
and that for the want of it, the resowrces
of the country dwring the war conld not be
diyaien opt, and we at this moment ecpe-
vience all the mischiefs of a bankrupt and
rined eredit, 1t s to be hoped that when
prepndice and folly ave ron themselres
out of breath we noay relirn Lo reason
(id correct ur erors.

Papers of Alexander Hamilton, \ll, 416-417

While awaiting such a revival and correction,
Hamilton over the next few years focused his ener-
gy and attention on assuring the success of his law
practice and thus the economie security of his
growing family. But publi¢ affairs continued to be
an overarching concern and he remained con-
vinced that “the principal defects of the confedera-
tion,” as he would reaffirm in The Federalist, “do
not proceed from minute or partial imperfections,
but from the fundamental errors in the structure of
the building.” In his view these "cannot be amend-
ed otherwise than by an alteration in the first prin-
ciples and main pillars of the fabric.”™ An opportu-

nity to initiate the requisite job of reconstruction
was occasioned by the well-known Annapolis Con-
vention.

The initiative for calling this Convention was
taken by the Virginia legislature, which appointed
commissioners to join delegates from other states
at Annapolis, Maryland, in September 1786 “for the
purpose of forming such regulations of trade as
may be judged necessary to promote the general
interest.” Although such remedial treatment was
mild as compared to the drastic surgery that Ham-
ilton believed to be necessary, he nevertheless ac-
cepted appointment as a member of the delegation
from New York, hoping no doubt that an ex.mina-
tion of the Articles might reveal their malignancey.
Any hope at all soon appeared misguided as state
after state displayed little interest. When the con-
vention assembled in the Maryland capital only
twelve delegates representing merely five states
were present. That such an assembly might prove
to be a giant and perhaps decisive step on the road
to yet another convention empowered to establish
an entirely new government would have appeared
to require nothing less than a miracle.

But so it was. Once the convention was orga.
nized, its members "entered into a full communica.
tion of Sentiments & deliberate consideration of
what would be proper to be done.” They swiftly
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decided that while it would be improper to pro-
pose measures for a uniform commercial system—
the purpose of the assembly—it would be appro-
priate to submit a general report to the several
states. Drafted by Hamilton and adopted on Sep-
tember 14, the Address of the Annapolis Conven-
tion was not itself responsible for, but it did make
possible, what has been dcscribed as the “Miracle
at Philadelphia,” the Constitutional Convention of
1787.

That there are important defects in the
system of the Federal Government is ac-
knowledged by the Acts of all those States,
which have concurred in the present Meet-
ing; [as is the fact] That the defects . . .
merit 0 deliberate and candid discussion,
in some mode, which will unite the Senti-
ments and Councils of all the States. . . .

Your Commissioners, with the most re-
speclful deference, beg leave (o sug-
yest . .. [thal] the States . . . would them-
selves concur, and use their endeavours to
procure the concurrence of the other
States, in the appointment of Commis:
sianers, to meet at Philadelphia on the
second Monday in May next, to take into
consideration the situation of the United
States, to devise such further provisions
as shall appear to them necessary to ren-
der the constitution of the Federal Gor-
ernment adequate to the exigencies of the
Union. . . .

Papers ot Alexandsr Mamilton, 11|, 688-689

George Clinton, New York’s popular and peren-
nial governor, talking about the Annapolis Address,
remarked that “no such reform ... was necessary;
that the Confederation as it stood was equal to the
purposes of the Union.” Since most of his support-
ers in the New York legislature, a majority of that
body’s membership, agreed with him, one wonders
why the New York Assembly bothered to send a
delegation to the Philadelphia convention, much
less to include in it Alexander Hamilton, the state's
most articulate proponent of a powerful, genuinely
sovereign national government. Whatever the rea-
sons for Hamilton's selecticn, the Clintonians
sought to checkmate any influence that he might
exert by selecting as his fellow delegates two stal-
wart states-righters, Robert Yates and John Lan-
sing, Jr. Thus effectively disenfranchised, Hamilton

might reasonably have turned down the appoint.
ment. That he did not was probably due to his im-
modest belief that his persuasive oratory might in-
fluence decisions that his votes could not.
Eloquent he indisputably was; whedher persuasive-
ly so is another matter. The most important speech
that he delivered at the Constitutional Convention
did him more posthumous damage than anything
else he ever said or wrote.

Hamilton took his seat in the Convention on
May 18 and then remained virtually silent for al-
most a month. Perhaps exasperated that the Con-
vention was not going fast enough and far enough
toward embracing the kind of government that he
envisaged, he finally decided to give the delegates
a shove in the right direction by a proposal so far-
fetched, so impossible of adoption by the Ameri-
can people, that any other plan considered by the
Convention would seem moderate by contrast. On
June 18 he tock up most of an unusually hot day
describing the ideal government toward which he
believed that the Convention should aim: one
branch elected for a short term, one branch to
serve for life and an executive elected for life.
James Madison recorded Hamilton's speech as fol-
lows:

Mr. Hamilton, hac been hitherto silent
on the business before the Convention. . . .
The crisis hYowever which now marked
our affairs, was too serious to permit any
scruples whatever to prevail vrer the duty
imposed on every man to contribute his
efforts for the public safety & happiness.

He would first make a comparative ea-
amination of the two plans [already be-
Jore the Convention ]—prove that there
were essential defects in both—and point
out such changes as might render a na-
tional one, efficacious. . . . [The vast er-
tent of the territory of the U'S.] aimost lvd
him to despair that a Republican Gort.
could be established. . . . He was sensible
at the same time that it would be unicise
lo propose one of any other form. In his
private opinion he had no scruple in de-
claring, supported as e was by the opin-
ions of so many of the wise & gund, thet
the British Govt was the best in the
wonrld: and that he doubted much whether
any thing shor! of it would do in Ameri.
ca. ... In every rommunity wh e indus-
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Baorgs Clinten. angraving by v. Maverick. Libraty of Congress.

Iryg es ctcouraged, theve will e a division
af el dnlo the Joew & e meangy, Henee sepa
cate cnlervests will avise, Theve will be
deblors & creditors &c Give all power 1o
the many, they il oppress the feu Give
all porweer o the few, they wdl oppress the
many. Both thevetore oaght to have power,
that cach may deterwd itself agst. the oth

er . What is the ingerence from all these

vhsereations? That we ought o qo as far
(o arder to attain stability and perma
neney, as vepablican principles will ad.

mit, [Let the lower house of the legistature

be clected by the people to seree fur a com
paratively short term. | Let one branch of

the Leyistature hold their places for lite or

at least during yood heharionr Lot tos
Erccutive also be porlige. Bat is thos o
Republican Gort., it will be asked? Yos (f
all the Magistrates arve appoiuted. and oo
cancies are filled, by the peapie, or a peoe
oSS of olection ariginating witle the peo
pe

James Madisan. “Noles on the Debates n the
Federal Convention, " Papers of Alexander
Hamitian, IV, 187, “98, 192 193, 194

Although Hamilton's speech wis posthumousty
so interpreted as to make him the proponent of
monarchy or aristocracy, it was not a final state
ment of his political philosophy. He would come mn
realize, as he argued only a few months later in
The Federalist, that indivisible sovercignty wis not
indispensible to a vigorous and effective national
government, that federalism could be tailored 1o
the exigencies of Union and that repubhicanisin
was best suited to the temper and needs of the
American people,

Soon after his controversial speceh of June IS,
Hamilton, who presumably decided thaat his abihity
to affect the outcome of the deliberations of the
Constitutional Convention was at best manginal, re
turncd to New York. Although he thercatter inter
mittently resumed his seat at the Convention and
occasionally participated in its debates, his role
was not a major one. COn September 17 he was the
sole New York delegate to sign e new frame of
government. His reason for doing so wis stggest
ed some months later in 7he Federalist. "The truth
is,” he wrote in a passage that also indicited how
far he had travelled since June I8, “that the Gener
al GENIUS of a government is all that can be sub
stantially relied upon for permanent effects. Partie
ular provisions, though not altogether uscless, hive
far less virtue and efficacy tian are commonly as
cribed to them.”

The Federalist was Hamilton's most noportint
contribution to the adoption of the new constitu
tion hammered out by what has aptly been called
“the Great Convention.” Of the bulky literature o
casoned by the debate over ratification, it wis
also the most .nduringly important. Having deaid
ed to publish a series of essays defending the pro
posed constitution, virtually clause by clause, Ham
ilton secured the aid of two brilliant collaborators,
John Jay, a fellow New Yorker who had served as
Secretary for Foreign Affairs under the Confedera
tion government, and James Madison of Virginia,
with whom Hamilton had served in the Contin el
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Congress in 1782 1783 and perhaps the most influ- port this opinion are wo longer objects of
entiad member of the Constitutional Comvention, specalatiog, ..
Jay wrote only five of the essays; Hamilton and We mny cudecd qcithe propriety e said
Madison wrote the rest. Addressed to “the people to fiare yeached alweost the last stage of
of the state of New York™ and written under the sattiondd hanciliatioon, There is scarcely
pseudonyin “Publins,” the articles were initially ty hing that can wound the pride, or
printed in New York City newspapers between Oc degrade the chamcter of an cudependent
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erlessness to enforee compliance with the laws of
the Union? Hamilton's answer—the operation of
the laws of the national government directly upon
the individual eitizens of the country—was the
Constitution's most important contribution to the
theory and practice of federalism.

{t seems to require no pains to prove
that the States ought not to prefer a na-
tiomal constitution, which caould mily b
kept in motion by the instramentality of
a laryge army. continaally o fool to e
cute the grdinary requisitions or decrees
of the governnient. And yet this is the
plain alternatirve ineolved bij those who
wish to deny it the power of ectending (s
operations to indiciduals. . ..

AT be possible . . to construcetl o
Federal Gurernment capable of requduating
the commaon concerns aud preserving the
general tranquility, . . . it ust carry is
agency to the persons uf the citizvns. [t
must stand in need of no ixternied iate
legistations; but must isell be empoeered
to employ the arm of the aordinary mayis-
trate to erecute its own resolutions. The
majesty of the national authority wast e
nuanitested thovugh the mediam of the
Courts of Justive. . . .

The Faderalist, No. 16

Hamilton's analysis of and preseriptions and pre
dictions for specific provisions of the new charter
of government (imost potably those dealing with
the executive and the Supreme Court) provided
what would in time be viewed as a definitive com-
mentary on the Constitution. But his most insistent
theme (implicit as often as explicit) and one that
he had emphasized for a decade was suggested by
the word he used as a synonym for effective gov
ernment: that word was "energy™ (sometimes used
interchangeably with “vigor™).

.. An enlightened zeal for the energy and
efficiency of governnient witl be stigma
tized, as the off-spring of a tewipar fond of
despotic power aud hostile to the prinei.
ples of liberty. ... It will be foryotten, v
the one hand, that jenlousy is the usual
concontitant of violent love, andd that the
noble enthusiasm of liberty is too apt to
be infected with a spirit »f narrow and il

Liberad distrast. g the other and, it
be equally foryotten, at the vigone of
gorertian et i85 osseutiol fo Hhe security of

The Federalis!. No. 1

Howeas a hing hacdlip to e copneted,
that én a popalar revolation e niipeds of
nien shoald stop at that happy mevn,
which wmarks the salutary bowndary
tweere POWER and PRIVILEGE, aud conn
hines the enevgy of gurevunicent witie i
Secarity of private vights, . The cilezons
of America kave too gl discerypecnd o
be arqued iuto anareliy. And o pinch
mistaken {f eoperience has wot wraught o
tlecyy e Solemn conceiction v e gl
miind, that grealey euenygig of goeeri il
(5 exsential to e welteoe aad prrospurity
of the community. ...

The Federalist, No. 26

Precisely because it was in Jarge measure a dis
quisition on political philosophy, The Frderalist
presumably had little effect on the great majority
of delegiates to the state ratifving comventions, in
cluding the one that convened in Poughkeepsie,
New York on June 17, 1788, With the approval of
New Hampshire sonw four days carlier. the requi
site nine states had ratitied the proposed constitu
tion. It was now officially adopted. But the sue
cessful establishment of a new government was
still problematic: it depended on ratification by
New York and Virginia where opponents to the
Constitution appeared to be in g majority and in
vincible, This wias particularly true of New York
where in the vote for delegates to the state con
vention the Antifederalists won all but four of the
state’'s counties. Hamilton, who had been elected a
delegate from New York City, was among the Fed:
eralist leaders who sought to reverse this anti-
unionist sentiment.

One all important consideration, implicit from
the outset of the convention proceedings, provided
a glimmer of hope: Despite the Clintonians’ dis
trust of a strong union, they were understandably
troubled by the consequences of New York's self:
imposed isolation from its sister states. Uncertain
that such anxiety might in the end oblige the Clin
tonians to approve the Constitution, Hamilton
chose to rely instead on the efficacy of his own el
oquence. In speech after speech he tried to allay
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the Hamitten, Agat in Now York City's ratification parade. from Martha Lamb. Mistory o) New York City. Courtesy of The New-York Historics! Socioly. New York City.

Antifederalist fears of the national government's
usurpation of power under the Constitution which
he depicted as the only alternative to chaotic dis-
union and perhaps anarchy. Hamilton's perform
ance at Poughkeepsie was impressive, particularly
his persuasive refutation of his antagonist's argu-
ments. To counter the Clintonians” insistence on

the anti-democratic nature and centralizing drift of

the new Constitution, Hamilton, for example,
pointed to the “truly republican principles of the
Constitution.”

o We have been told, that the spirvit of
patriotism and lore of Liberty are alinost
velinguished among the people; and that
it has beeome a prevailing doctrine, that
repablican principles ought to be hvoted
ol of the warld. Siv, T am confident that
such remarks as the:  are rather oeea-
sioned by the heat of argument, than by o
cool coniviction of their truth and jus-
tiee. .. 1 fhave not] diseovered any dim-
inution of regard fur those rights and lib-

FRIC
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erties, in defence of which, the peaple

have fought and syglered. . . . the prinei-
ples of republicanism are founded on too
Jirm a basis to be shaken. . . . [ am jlat-

tered with a hope, Sir, that we hare now
Jound a cure for the evils under which e
have so long labored. I trust, that the pro-
pused Constitution affords a yenuine
specimen of representative and republi-
can gurernment—and that it will answer,
inan eminent degree, all the beneficial
purposes uf soviety.

Papers of Alexandsr Hamilton, V, 44-45

But in view of the Antifederalis.s’ focus on state
sovereignty as the essential bulwark of political
freedem, Hamilton's major purpose was to refute
the argument that a viable central government
would diminish or perhaps demolish state power
and at the same time to insist on the supremacy of
Federal authority should there be a conflict of in.
terest or laws.

The state governments possess inherent
adrantayes, which will erer give them an
influence and ascendency nver the nation.
al government; and will forever prvclude
the possibility of tederal encmachments.
That their liberties indeed can be subrert-
ed by the rederal head, is repuygrant 1o er-
ery rule of political calculation. Is not
this arrangement then, Sir, a most wise
and prudent one? . . .

Gentlemen, in their reasaning, harve
placed the interests of the several states,
and those of the United States in contrast.
This is not a fair view of the subject.
They must necessarily be involved in vach
other. ... The local interests of a state
nuyht in erery case to give way to the in-
terests of the Union: Forchen a sacrifice
of one or the uther is necessary, the for-
mer becames only an apparent. partial
interest, and should yield, on the prinei-
Ple that the small good vught never to ap-
puse the great one. . .. There must be a
perpetual accommuodation and sacrifice nf
local adrvantaye to general expediency. . . .

[ Nevertheless| Gentlemen indulge too
many unreasonable apprehensions of
danger to the state governments. . .. The
State governments are essentially neces-

sary to the form and spirit of the general
system. . . .

Papers of Alexander Namiltoa, ¥, 28, 78

The debates in the New York Convention droned
on day after day. even after news was received
that Virginia had become the tenth state to ratify
the Constitution. Nevertheless, the play being
staged at Poughkeepsie was inexorably reaching a
denouement that the most stalwart Antifederalists,
even as they continued to act their self-assigned
roles, must have dimly perceived. Finally, on July
26 the Convention, which at the outset had count-
ed a majority of two to one against adoption, un-
conditionally ratified the new Constitution by a
vote of thirty to tventy-seven. What was responsi-
ble? The most satisfactory answer was offered by
Antifederalist leader Melancton Smith who ex-
plained that the frightening alternative to ratifica-
tion would have been “convulsions” in the South-
ern section of the state, "faction and discord” in
the rest.

Even before their state's ratification, the citizens
of New York City had begun preparations for an
elaborate parade to celebrate the formation of a
new national government. It was held on July 23,
three days preceding ratification by the Pough-
keepsie convention, Although that expected event
could, as has been indicated, be attributed to any
number of abstract causes, to New York City Fed-
eralists it was due to one person: Alexander Hamil-
ton. Thus it was that the grandest float in the
City's victory march was an impressive replica of a
sea-going vessel manned by thirty seamen, drawn
by ten horses and named in honor of the man
whose figure was carved on its prow: the Hamil-
ton,

Sources:

Harold C. Syrets, ¢f al | eds., Popers of Alecander Hamiton, 26
vols, (191-1478).

Jacob E. Cooke, ed., The Federmiist (1961).

Jacob E. Coake is John Henry MacCracken Professor of
History at Lafayette College. He was associate editor of
the initial fifteen volumes of The Papers of Alexander
Hamilton (Columbia University Press, 1961-1969) and is
the author of Alexander Hamilton. a biography published
by Charles Scribner's Sons in 1982,
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Teaching Plan for Lesson 6
Alexander Hamilton and The Federalist

Objectives

Students are expected to

1) know the part played by Alex-
ander Hamilton in conception and
authorship of The Federlist,

2) know the purposes of Hamil
ton and his colleagues in writing
The Federalist,

3) comprehend Hamilton's cori-
tique of government under the Arti-
cles of Confederation;

4) interpret and appraise Hamil-
ton's ideas on constitutional gov-
crnment in The Federalist Nos. 1,
23, and 70,

7 know and appreciate the en-
during worth of The Federalist as a
classic work in the civie heritage of
the United States,

Preparing to Teach the Lesson

Read the essay by Jacob E.
Cooke, “Alexander Hamilton: Fed-
eralist.” Give special attention to
these parts of Cooke's essay: (a)
Hamilton's eritique of the Articles
of Confederation, (b) Hamilton's
ideas in selected papers of The Fed.-
eralist, and (¢) Hamilton's partici:
pation in the New York Ratifying
Convention.

Read the Lesson on “Alexander
Hamilton and The Federalist” Pay
special attention to the abridged
and edited versions of three Feder
alist papers: Numbers 1, 23, and 70,
in which Hamilton argues for a
stronger and more effective federal
government.

Plan to spend at least two class
periods on this Lesson.

Opening the Lesson

Write the name of Alexander
Hamilton on the chalkboard. Ask
students what they know about
Hamilton’s contributions to the
writing and ratifving of the Consti-
tution of the United States. During
this opening discussion, establish
these facts about Hamilton and the
1787 Constitution:

e He was an early critic of the
Articles  of  Confederation,
which contributed to public dis-
satisfaction with this frame of
government,

e He was a leading participant in
the 1786 Annapolis Convention,
which successfully petitioned
Congress for a Federal Conven-
tion in Philadelphia to improve
the government of the United
Ntates.

e He served in the Federal Con-
vention as a delegate from New
York and signed the 1787 Con-
stitution at the end of the Con
vention,

o He was a leading supporter of

the 1787 Constitution during the
campaign to ratify this docu
ment.

o He was the conceiver and major

author of The Federalist,

Ask students what thev know
about The Federalist and its impor
tance during the ratification contest
and afterward. After a brief discus-

sion, inform students that the re-
mainder of this Lesson treats
Hamilton's ideas on constuutional
government as expressed in three
Federalist papers.

Developing the Lesson

Require students to read the in-
troductory pages of the Lesson and
the subsrquent section about pur-
poses of The Federalist. Then have
students  discuss answers to  the
questions  following  the  excerpt
from Federalist paper No. 1.

Next have students read the sec-
tions on Hamilton's critique of the
Articles of Confederation and on
his remedies for the weaknesses of
government  under the  Articles.
Have them examine the excerpts
from The Federalist Nos, 23 and 70
and answer the questions that fol-
low the documents. Conduet a dis-
cussion about these questions and
require students to ground their
comments with evidence from the
two documents,

Concluding the Lesson

Ask students to read the last sec-
tion of the Lesson on the signifi-
cance of The Federalist papers, As-
sign the questions at the end of the
Lesson, Conduct a brief recitation
on the first set of factual review
questions, Then conduet a discus-
sion on the final two questions, Stu-
dents should be required to support
or justify answers with evidence
from the relevant documents.

ideas of the Founders




Vi
Lesson 6

Alexander Hamilton and The Federalist

In late September 1787, newspa-
pers throughout the United States
carried news of a hot political issue:
Should the people of the thirteen
United States of America ratify a
new Constitution?

This Constitution, drafted by the
Federal Convention in Philadelphia
{May 25-September 17, 1787). was
proposed as a remedy to problems
of government under the Articles of
Confederation. If specially  con-
vened ratifying conventions in at
least nine states were to approve it,
this new Constitution would re-
place the Articles of Confederation
as the frame of government for the
United States.

Opinion on the 1787 Constitution
was sharply divided throughout the
United States. Its proponents, who
called  themselves  Federalists,
claimed that the new frame of gov-
ernment was necessary to prevent
the collapse of the United States. Its
opponents, the Anti-Federalists, dis-
agreed and argued that the new
Constitution should be rejected.

Anti-Federalists wrote critical ar-
ticles about the 1787 Constitution in
newspapers throughout the United
States. Some of the most scathing
and well-written Anti-Federalist ar-
guments were printed in the news.
papers of New York City. Alexander
Hamilton, a New York Federalist,
was greatly concerned. He feared
that the Anti-Federalists might in-
fluence a majority of Americans to
reject the 1787 Constitution. So he
made plans to fight back with a
series of essays to explain the pro-
posed Constitution and win support
for its ratification.

Alexander Hamilton influenced
John Jay and James Madison to join
him as authors of essays that would
become The Federalist papers. Sev-
enty-seven of these Federnlist pa-
pers were first printed in New York
City newspapers between Oetober
27, 1787 and April 2, 1788. Eight
more essays were written to com-
plete the collection of 85 Federalist
papers, which were published in

Q
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two volumes by McLean and Com-
pany of New York City. Hamilton,
the originator and major author of
The Federalist papers, wrote 51 of
the 85 essays. Madison wrote 24
essays, and John Jay wrote 5 es.
says. Each Federalist paper was
signed with the pseudonym, Pub-
lius, after Publius Valerius Publi-
cola, a great defender of the Roman
Republic of ancient times.

Purposes of The Federalist

In The Federalist No. 1, published
in the Independent Journal of New
York City (October 27, 1787).
Hamilton discussed the overriding
purposes of his side in the debate
on the Constitution. Examine the
following excerpt from the first
Federalist paper and answer the
questions that follow the document,

The Federalist No. 1

Octaber 27, 1787
To the People of the State
of New York:

AFTER an unequivocal experience of
the ineflicacy of the subsisting federal
government, vou are called upon to
deliberate on g new Constitution for the
United States of America. The subject
speaks of its own importance; compre-
hending in its consequences nothing
juss than the existence of the UNTON,
the safety and welfare of the parts of
which it is composed, the fute of an
empi e in many respec' s the most inter-
esting in the world. 1t has been fre-
yuently remarked that 4 seems to have
been reserved to the people of this
country, by their conduct and example,
to  decide  the mportant  question,
whether societies of men are really
capable or not of establishing good
government from reflection and choice
or whether they are forever destined to
depend for their political constitutions
on aecident and force. If there be any
truth in the remark, the crisis at which
we are arrived may with propriety be
regarded as the era in which that deci-
sion is to be made; and a wrong election
of the part we shall act may. in this
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view, deserve to be considered as the
general misfortune of mankind. ...

... An enlightened zeal for the energy
[power] and efficiency of government
will be stigmatized [by opponents of the
1787 Constitution] as the off-spring of a
temper fond of despotic power and
hostile to the principles of liberty. ...
[Tt will be . .. forgotten. that the vigor
of government is essential to the secur-
ity of liberty. ...

I propose, in a series of papers, to
discuss the following interesting parntic-
vlars—~The wtitity of the UNION (o
your pditical prosperity—The insyffi-
viency of the present Confederation to
preserve that Union—The necessity of
a Government at least equally ener-
yetic with the aone propused [Constitu-
tion of 1787] to the attainment of this
ahjoct— The confurmity of the proposed
Cunstitutiun to the trae principles of
wpablican gorernment ., . and lastly,
The additional security which  ils
adoption will qffond to the preservation
af’ that specivs of gorernment, to lib-
erty, and to poperty.

In the progress of this discussion |
shall endeavor to give a satisfactory
answer to all the objections which shall
have made their appearance, tuat may
seetn to have claim to your attention, . ..

... {Njothing can be more evident to
thase who are able to take an enlarged
view of the subject than the alternative
of an adoption of the new Constitution
or a dismemberment of the Union. . ..

PUBLIUS

Reviewing Ideas in The
Federalist No. 1

1. According to Hamilton, what
crisis did the people of the United
States face in 17877

2. What advice did Hamilton offer
to the people about how to respond
to the crisis they faced in 17877

3. Hamilton says, “[T}he vigor of
government is necessary to the se-
curity of liberty.” Explain this state-
ment. Do you agree with it?

4. What are the purposes of the
proposed series of Federmlist pa-
pers, which Hamilton announces in
paper nummber 1?7

5. Which one of Hamilton's pur-
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poses is the most important to him?
Explain.

Hamilton's Critique of the
Articles of Confederation

Alexander Hamilton argued in
The Federalist (Nos. 15-17; 21-22)
that government under the Articles
of Confederation was inadequate, It
lacked power to enforce laws,
maintain social order, provide pro-
tection against foreign enemies, and
guarantee the private rights of indi-
viduals. According to Hamilton.
government under the Articles of
Confederation provided neither lib-
erty nor order.

In The Federalist No. 15, Hamil-
ton lamented the “insufficiency of
the present Confederation to the
preservation of the Union.” He
warned that "something is neces-
sary to be done to rescue us from
impending anarchy. ... We may in-
deed with propriety be said to have
reached the last stage of national
huniiliation. ... We  have ncither
{roops, nor treasure, nor govern-
ment.”

There were no means to coerce
individuals to obey laws of the
United States government, wrote
Hamilton. "It is essential to the
ideal of Law that it be attended with
a sanction: or, in other words, a
penalty or punishment for disobedi
ence, If there be no penalty {for]
disobedience, the resolutions or
commands which pretend to be
laws will ... amount to nothing
more than advice or recommenda
tion.” But mere recommendations
would not suflice. "Because the pas.
sions of men will not conform to
the dictates of reason and justice
without constraint”™ ( The Federalist
No. 15

In The Federalist Nos. 16-17 and
21-22, Hamilton emphasized the
central government's lack of power
to colleet taxes and to raise military
forcex for defense of the United
States, He complained that the state
governments had too much power
to block actions of the central gov-
cernment because only they, and not
the government of the {nited
States, could deal directly with in-
dividuals. “The nited States as
now composed have no power to
exact obedience . .. to their resolu-
tions ... by any ... constitutional
means. There is no express delega-
tion of authority to them to use

force against delinquent members™
{No. 21).

The Articles of Confederation
provide that “each state shall retain
every power, jurisdiction, and right,
not expressly delegated to the
United States.” Powers of govern-
ment, therefore, were so weighted
in favor of the states as to render
impotent the government of the
United States. Hamilton asked (The
Federalist No, 22): "ls it possible
that the people of America will
longer consent to trust their honor,
their happiness, their safety, on so
precarious a foundation? He con-
cluded: “The organization of Con-
gress is itself utterly improper for
the exercise of those powers which
are necessary to be deposited in the
Union.” Thus Hamilton made his
vase against intolerable wealiness
in government under the Articles of
Confederation,

Necessary and Proper Power in
the Constitutional Government

Alexander Hamilton offered rem-
edies in The Federalist (Nos. 23816
and 70-81) to weaknesses in gov-
ernment under the Articles of Con-
federation. He emphasized these
points:

e Invest the government with ev-
CrY power necessary to cary
out duties the people expect of
it. such as protection against
foreign governments and inter-
nal  disorder  that  would
threaten the seceurity of individ-
uals in their private rights to
life, liberty, and property.

e Girant constitutional powers to
the federal government to col
leet taxes and raise military and
police forces so that it has
means to carry out its proper
duties,

o Diminish powers of state gov-
criments by enabling the fed-
cral government to deal directly
with individuals instead of hav-
ing to act only through state
governments.

e Establish a chief executive who
can enforce laws and protect
national interests,

e Establish a federal judiciary to
interpret the laws and ensure
their equitable and effective ap-
plication throughout the United
States.

Examples of Hamilton's argu-

ments for a more effective federal
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government are presented in The
Federalist Nos. 23 and 70. Examine
the excerpts below from these two
documents. Use evidence in the
documents to answer questions
that follow them.

The Federalist No. 23

December I8, 1787
To the People of the State
of New York:

THE necessity of a Constitution, at
least egqually energetic [powerful] with
the one proposed fthe 1787 Constil-
tion}, to the preservation of the Union is
the point. . ..

The principal purposes to be an-
swered by union are these—the com-
mun defense of the members, the pres-
ervation of the public peace. as well
against internal convulsions as external
attacks; the regulation of commerce
with other nations and between the
States; the superintendence of our in-
tercovrse,  political and  commercial,
with foreign countries,

The authorities essential to the com-
mon defense are these: to raise armies;
to bhuild and equip fleets: to prescribe
rules for the government of both; to
direct their operations: to provide for
their support. These powers ought to
exist without limitation, because it is
impussible to foresee or to define the
eatent and variety of national evigen-
cies, and the correspondent extent and
rariety of the means which may be
necessary to satisfy them. |,

... {Tle tUnion {United States] ought
to be invested with full power to levy
troogs, to build and equip fleets; and to
raise  the revenues [through taxes]
which will be required for the formation
and support of an army and navy in the
customary and ordinary modes prac-
tived by other governments.

... [Ijt is both unwise and dangerous
to deny the federal government an un-
confined authority in respect to all
those objects which are entrusted to its
management [grants of power enumer-
aled in the 1787 Constitution]. it will
imndeed deserve the . .. vigilant and care-
ful attention of the people to see that it
{federal government} be modeled {lim-
ited by its structure} in such a manner
as to admit of its being safely vested
with the requisite powers. ... A govern-
ment, the constitution of which renders
it unfit to be trusted with all the powers
which a free people vught to delegate to
any government, would be an unsafe
and improper depositary of the NA-
TIONAL  INTERESTS.  Whenever
THESE can with propriety be confided,
the co-incident powers may safely ac-
company them. ... The POWERS {1787
Constitution} are not too extensive for

Ideas of the Founders



the OBIECTS of federal administration
forder and security and liberty for the
Union and its people], or in other
words, for the management of our NA-
TIONAL INTERESTS. ...

PUBLIUS

The Federalist No. 7

March 15, 1788
To the People of the State
of New York:

... Energy {power] in the executive is
a leading character [truit] in the defini-
tion of good government. It is essential
to the protection of the community
against foreign attacks: it is not less

essential to the steady administration of

the laws; to the protection of property
... 1 the security {protection] of liberty

against the enterprises and assaults of

ambition, of fuction, and of anarchy. ...

A feehle executive implies a fooble
execution of the government. A feeble
execution is but another phrase for a
had execution: and a government il
executed, whatever it iy be in thoory,
must be, in practice, @ bad govern-
ment. ..,

The ingredients which constitute en.
endv in the exeoutive are unity jone
chief  executivel, durstion [a long
enough tenin o0 office]: an adequate
provision for its sapport {adequate ny
enues through taxation); and competem
powers.

The  ingredients  which  constitute
safety in the republican sense [sufhi-
cient limits on power o guard ageins:
tyranny| are a due dependence on the
peaple [through their participation an
their own government] and a due re.
sponsibility [aecountability of the oxec-
utive to the prople and to their repre-
sentatives in the legishitive branch of
government}. ...

PUBLIUS

Reviewing Ideas in The
Federalist Nos, 23 and 70

L. In several papers of The Feder
alist, Hamilton charged that gov.
ernment under the Articles of Con
federation was inadequate. What
remedies did he propose for over
coming these inadequacies in The
Federalist Nos. 23 and 707

2. According to Hamilton, what
should be the purposes of the con
stitutional  government  of  the
United States?

3. Hamilton certainly stressed the
need for more power in government
to provide order, stability, and se-

)
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curity for the nation and its people.
He also believed that there should
be sufficient limits on the govern-
ment's powers to prevent tyranny
and protect the liberty of individu-
als. What does Hamilton say in The
Fedderadist Nos, 23 and 70 about
limitations on the powers of gov-
crnment?

The Significance of Hamilton's
Ideas in The Federalist

The Federalist was coneeived as
a work of advocacy, to influence
Americans to ratify the 1787 Consti-
tution. This purpose was achieved,
but the vote in some cases was very
close. In New York, for example,
the Constitution was ratified by the
narrow margin of 30-27. In North
Caroiina and Rhode Island. the Con-
stitution was at first voted down
and ratified only after the new gov-
crnment of the United States was
undlerway.

How much intluence did The Fed-
eralist have on the votes of dele-
gates in the various state ratifving
conventions? It was not much, in
most cases. Why? Because fow vot-
ers who elected delegates to the
ratifving conventions  had  read
these papers. And most delegates in
the majority of the ratifving conven
tions had not read even one Feder-
altst paper, James Madison, how.
ever, circulated  The Federalist
papers among the delegates in the
Virginia Ratifving Convention, and
Hamilton also made sure that his
fellow delegates in the New York
Convention had these essays, [deas
in The Federalist were used in the
Virginia Convention by  Madison
and in the New York Coavention by
Hamilton and Jay to justify points
made in debates, So, in at feast two
very important state ratifving con-
ventions, Virginia and New York,
The Federalist was an important
part of the proceedings.

Although The Federalist did not
fully satisfv the purposes of its au
thors as a work of advocacy during
the ratification contest, it achieved
lasting fame as a brilliant work on
principles of constitutional govern-
ment. Several American Jeaders rec-
ognized the importance of The Fed-
eralist soon after it was published.
Thomas  Jefferson, for  example,
wrote to James Madison (Novem-
ber 18, 1788) and lauded it "as the
best commentary on the principl s
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of government which ever was writ-
ten.” And George Washington
wrote: “When the transient circum-
stances and fugitive performances
which attended this Crisis shall
have disappeared, That Work, [{The
Federalist] will merit the Notice of
Posterity: because in it are candidly
and ably discussed the principles of
freedom and the topics of govern.
ment, which will be always interest-
ing to mankind so long as they shall
be connected in Civil Society” (Let:
ter to Alexander Haniilton, Augusi
28, 1788).

The Federalist has met the test of
time, as George Washingtor said it
would. From the founding period of
United States history until our own
period, lawyers, judges, politicians,
scholars, and others have consulted
The Federadist to expand their
knowledge and appreciation of con-
stitutional  government  in  the
United States.,

Alexander Hamilton deserves the
largest share of the credit for The
Federalist, even though some of the
most brilliant of these papers were
authored by James Madison. Hamil-
ton was the coneeiver and major
author of this work, He also was the
manager and leader who made sure
that this project was completed.
Finally, Hamilton organized ans ed-
ited the two-volume first edition of
The Federalist published in 1788,
Since then, many editions of this
American classic have been pub-
lished in many lanpuages. Thus, the
constitutional thought of Alexander
Hamilton lives on to be examined,
admired, and disputed—as Aeri-
cans and others around the world
strive to demonstrate that they “are
really capable ... of establishing
[and maintaining] good government
from reflection and choice” (The
Federalist No. 1),

Reviewing Facts and Main
Ideas

1. Why were The Federalist pa-
pers written?

2. What was the role of Alex-
ander Hamilton in the - meeption
and authorship of The Federalist?

3. Who were Hamilton's collabo-
rators in the production of The Fed-
eralist?

4. To what extent were purposes
of The Federalist achieved?
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Interpreting and Judging Ideas
in Documents

1. Alexander Hamilton wrote: "t
might be said that too little power
{in government] is as dangerous as
too much, that it leads to anarchy,
and from anarchy to despotism.. ..
Power must be granted or civil so-
ciety cannot exist; the possibility of
abuse is no argument against the
thing.” a. Does this statement agree
with ideas in The Federalist Nos. 1,
23, and 70?7 Refer to these docu-
ments to find evidence to support
your answer to this question. b. Do

you agree with this statement by
Hamilton? Explain.

2. Refer to Articles |, I, HI, VI of
the Constitution.

a. Find at least five examples
that show how the Consti-
tution provides for “ener-
getie government” as called
for by Hamilton in The Fed-
emlist Nos. 1, 23, and 70?

b. Find at least five examples
that show how the Consti-
tution limits the govern-
ment’s use of power to
guard against tyranny. Are
these limitations consistent

1u6

with Hamilton’s arguments
in The Federalist Nos. 1, 23,
and 70?7 Exnlain.

. Do you agree with Hamil-

ton’s position on the need
for “energy” in govern-
ment? Explain,

. Do you agree with Hamil-

ton's ideas on how to limit
“energy” in government to
protect the liberties and
rights of individuals? Do his
ideas provide for an accept-
able balance of power and
liberty in the constitutional
government? Explain,
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PART Vii

Introduction
The Constitutional Thought of John Jay
Teaching Plan for Lesson 7
Lesson 7: John Jay and Ratification of the Constitution
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Washington, Hamilton, and Madi-
son come quickly to mind when the
Founders of the nation are consid-
ered. However, John Jay is rarely
identified by the general public as a
major contributor to constitutional
thought. Jay's bad luck in 20th-cen-
tury public relations, was also
present during his lifetime, His pub-
lic often misunderstood what he
did. Despite .fay's brilliance and his
tremendous contributions to Amer-
ican diplomacy, jurisprudence, and
constitutional  development, the
two crowning achievements of his
time happened without him. This
possibly cost him his rightful place
of honor in the public mind. Jay was
not present at the signing of the
Declaration of Independence; nor
was he elected as a delegate to the
Constitutional Convention.

Notwithstanding these omis-
sions, Jay's influence on the found-
ing period is undeniable, His un-
ceasing diplomatic and legal efforts
during the Revolution, and his deci-
sive action in negotiations with the

)
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Introduction

British. helped the United States
achieve independence and security.
His early arguments in favor of a
strong, central government for the
new nation encouraged the estab-
lishment of the Philadelphia (Con-
vention in 1787,

Jay continued his support for
strong government after the Con
vention by joining with Hamilton
and Madison to produce The Feder
alist—a collection of essays that
defended and clarified the princi-
ples of the new Constitution. Jay's
support helped gain ratification of
the new frame of government in
New York. His firm belief in a
strong government and constitu-
tional authority made him President
Washington's choice to be the first
Chief Justice of the United States.

Richard B. Mormris praises John

Jay's many and varied contributions

to the establishment of constitu-
tional government in the United
States. Morris commends Jav for
“his tireless efforts to endow the
national government with energy.

198

capacity, and scope and to assen
the authority of the people over that
of the states. ... (Witnesses at the
Creation: Hamilton, Madison, Jay
and the Constitution, 1985, 260),
Part VII includes an essay by
Richard B. Morris: “The Constitu-
tional Thought of John Jay.” Morris
examines Jay's tremendous contri-
butions to development of a strong,
central - government  based  on
checks and balanees and separation
of powers. Morris also discusses
Jav's influence on ratification of the
1787 Constitution and assesses his
contributions to 7he Federalist, the
great American classic on the prin-
viples of constitutional  govern.
ment. Morris” essay is foilowed by a
Teaching Plan and a Lesson for high
school students: “John Jay and Rat-
ification of the Constitution,” The
Teaching Plan and Lessop vrovide
materials for high school history
and government courses on Jav's
contributions to American govern.
ment and constitutional thought,
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DOCUMENTS

The Constitutional Thought of John Jay

by RICHARD B. MORRIS

ithough John Jay was not o e of the favored

fifty-five who had attended the Philadelphia

Convention, John Adanis considered his influ-
ence on America's constitutional development to
have been more important in bringing about the
adoption of the Constitution than "any of the rest,
indeed of almost as much weight as all the rest.”
“That gentleman,” Adams insisted. “had as much
influence in the preparatory measures in digesting
the Constitution and in obtaining its adoption, as
any man in the nation.”

Adams’ tribute cannot be put down to character-
istic hyperbole; it is solidly grounded on close ob-
servation of Jay's remarkable public career, begin-
ning with the First Continental Congress and
including his services as first Chief Justice of the
United States. In between, Jay had served as the
first chief justice of New York State, as president
of the Continental Congress, as an unaccredited
minister plenipotentiary to wartime Spain, as a
commissioner in Paris centrally involved in making
both the Preliminary and Definitive Peace Treaties
with Great Britain in 1782-83, and during the Con-
federation years as secretary for foreign affairs. He
shared with Hamilton and Madison the authorship
of The Federalist, and be climaxed his federal ca-
reer as first chief justice of the United States.

An exponent of written constitutions and consti-
tutionalism, he acted as draftsman of the innova-
tive New York Constitution of 1777, which re-
vealed the influe.ce on Jay of John Adams'’
Thoughts on Gorernment, a pamphlet published in
1776 which advocated mixed government, separa.
tion of powers, and checks and balances—all of
which were embodied in the New York Constitu-
tion. During his brief term as chief justice of the
State of New York, he supported the state constitu-
tion with enthusiasm and informed grand juries of
“"those great and equal rights of human nature.” in-
cluding “the rights of conscience and private judg
ment.”

During the nine months Jay served as p.esident
of the Continental Congress (December 1778-Sep-
tember 1779), his view became increasingly nation-
al, and he was determined to imbue Congress with
energy, and to assert its external sovereignty.
Since the final ver:ion of the Articles of Confeder-
ation contained r '+ provision specifying the num-
ber of states neec. .1 for its ratification. President
Jay, noting that by 1779 all the states except Mary-
land had ratified, expressed the view in a circular
letter of September 13, 1779, "From Congress to

their Constituents,” that the Articles were already
in effect and that the people and the states were
now joined as one:

For every purpose essential to the de-
Jence of these states o the progress of the
presenl way and necessary to the attain-
ment of the ohjects of i, these states now
are as fully, legally, and absolutely con-
Jederated as it is passible for them to

be.. .. Our enemies . . . are mistaken
when they suppose us kept together only
by a sense uf danger. . .. The people of

those states were never so cordially united
as al this duy. By having been obliged to
mix with each other, former prejudices
harve worn off, and their several manners
hecome blended. A sense af commaon per-
manent interest, mutual affection (having
been brethren in affliction ), the ties of
consanguinity daily extending constant
reciprocity of good offices, similarity in
language, in governnients, and therefore
in meanners, the importance, weight and
splendor of the union, 4l conspire in
Jurming a strong chain of connerion,
which must forever bind us together.

Fortunately for the upholders of the doctrine of
national supremacy in areas of naticnal sovereign-
ty, Jay was president of Congress at the time of a
clash between Congress and Pennsylvania that re-
sulted in Congress’ annulling a state law. In 1778,
the Pennsylvania Court condemned the sloop Ac-
tive as a prize of war. The Standing Committee of
Congress, overriding a Pennsylvania statute of the
previous year, reexamined the facts and reversed
the decree. When the Pennsylvania Admiralty
Court refused to execute this new decree, Jay had
a principal hand in writing the resolution which
Congress adopted in March, 1779, resolving that
"no act of any one State can or ought to destroy
the right of appeals to Congress.” In words asser-
tive of the fundamental tenets of national sover-
eignty, Congress went on to declare:

That Congress is by these United States
invested with the supreme savereign pow-
erof war and peace:

Thut the power of executing the law of
rations is essential to the sorereign su-
preme power of war and peace:

i
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The eginning of the 1777 constitution of New York State, in the dralting of witich Joy Jlayed 8 mojor rofe. It seads: *“This Comention ihersiore in the Name &
Dy the Aultority of the good Peopie of this Stae doth ordain. delermine and deciars thal no Authoriy shail on any Pratence whataver be exsicised over the
Psopie or Nembers of this Stafe, bul such as shall be gerived from and Grantsd By them " Mew Yort S*r.% Libracy.

That the Tegality of all captures au the
igh seas aast be deternciuod by the lawe
of nations:

Thert the wuthoority wltimately aud fhval
Ly 1o decide (p adl niatters and questions
toaching the lawe of nations does peside
and {s vested in the soeervigu supreme
poneer of war and peace:

That a contronl by uppreal (s wevessury,
i order o comped a just and wsiform cr
coution of the law of nations, . .

Years iater in the case now known as Perdhallone v,
Doane (1795), the Supreme Court took the occa
sion to aflirm Jay's position in 1779 and upheld the

jurisdiction in admiralty of the Continental Con

gress under its inherent war powers,

As peace commissioner in Paris and as secretary
for foreign affairs during the years of the Confeder-
ation, Jay had brought home to him the weakness
of the central governmnent: its inability to make
treaties of commerce with Great Britain and Spain
or (o compel 6, British to remove their troops
from American soil. and its Jack of force to stay
the hand of the Barbary states in seizing American
merchant ships and holding American seamen hos.
tage. Convinced that only through constitutional
reformation would America’s standing in the world
be enhanced, Jay became increasingly committed
to examining the nation’s problems from a conti.
nental rather than a parochial outlook and to ad-
vancing views on centralization and the subordina.
tion of the states. Alexander Hamilton, perhaps
alone among the founders. shared these notions.,
Because he recognized the depth of feeling for
state autonomy, Jay was more discreet than Hamil-
ton about publicizing his views and usually con-
fined them to private correspondence. But the re-
cipients of his letters, who held his views in deep
regard, were men of standing. Jav's views are ex-
pressed in two letters, the tirst to his father-in-law,
William Livingston, Governor of New Jersey. the
second to John Lowell, a Massachusetts ¢« nmis-
sioner in a current boundary dispute with New
York:

Join Jay o Witliam Livingston
«uly 19, 1783

The visinyg poweer of Sawerica (00 servioas
vhject of cygrchension o more thay one
suttrens and veery erent thal may vetayd
o w il e agrecaide to thewe, A eondinental,
silitieal spiret shouwld thecetore perrade

wt conntry, and Conogeess stoadd be on
ablvd, by o qranl of he necossary powcers,
to respalate e conemerve aud genvral con
cerns of e confederacy,

John Jay 1o John Lowell
May 10, 1785

LU is vty g qeiste e see the Lnited Ntates
asswe qnd peeri! e charactei of one
greal wation, whose tevvitory is dicided
ento countios and townships for the like
prerposes, ntil this be done the chain
whtick holds s together w il ine ton feeble
Lo bear noach opposition or eeertion, and
woe sholl be dady mortified by secing the
Finks of {1 qiving way and calling fur e
pair ane after anather.

As we Fave seen, Jay had long advocated a sys-
tem of separation of powers and ¢hocks and bal-
ances, embodied to a degree in his New York Con-
stitution of 1777, As the time for the Constitutional
Convention neared, he spelled out his ideas to Jef-
ferson in 1786,

John Jay 1o Thomas Jefferson
August 18, 1786

Fhare lony thought, and become dail y
more coneineed, that the constitution of
oty fedeval qoveriment is fundamentally
wrong). To rvest legistative, judicial, and
coecalive powers i one and the same
body of wen, and that, ton, in a body dai-
Ly chunying its members, can never be
wise, In my upinion, these three great de.
purtments of sovereiguly should be forever
sepurated, and so distributed as to serve

ERIC we
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as rhecks on each ather.

Some months before the Constitutional Conven-
tion, he wrote at length to George Washington. He
asserted his view that problems with the national
government could not be solved merely by grant-
ing more power to Congress as it was then consti-
tuted. Unless governmental functions were separat-
ed. with an independent executive branch, the
government could still not function effectively,
even with additional authority. Jay went on to ad-
vocate a strong executive—although not a King—
and an even more powerful central governiment,
capable of removing state officials. Jay expressed
concern, however, over the makeup of the pending
constitutional convention, He doubted that the
state legislatures had the authority to appoint dele-
gations to this convention, and he proposed in-
stead that representatives be chosen by the people,
“the only source of just authority.”

John Jay to George Washington
January 7, 1787

The situation of vuar athairs calls wot only
Jor reflection and prudence, but for exer
tion, What is to be done? (512 coneimon
question not vasy o ansuer,

Would the giving any further degiee of
power to Congress do the buSiness” [ am
moch inclined to think it wouald not, . ..

The v.vecutive business of suvereiguly
depending on so nmany wills, and those
wills mored hy sueh a rarvietiy of contra-
dictory maotives and inducenents, will in
genernd be but feebly done, Svoh a sorer-
vignly howerver theoretically responsible,
cannot be effectually so iv its departnents
and officers without adequate judica-
tories. I therefore promise mgself nothiny
very desirable trom any change which
does not divide the sovervignty into ils
proper departments. Let Congress hagis.
{nte—let others execute—et others judyge.

Shall we hare a king? Not in mey oppin-
ion while other ecperimenis remain an-
tried. Might we not have a gorernor-gen-
ercd linvited in his prevogatives and
duration? Might not Congress be divided
into un upper and lower house—the for
mer appuinted for life, the latter annal-
ly,—and tet the governor-yeveral (o pre-
serve the balance), with the advice of a

council, formed for that only purpose, of
the great judicial officers, have a neqative
on their acts? Our government shoald in
some degree be suited W owr marnners and
circumstanees, and they, you know, are
not strictly democratical. What prowers
should be granted o the queernnen! so
constituted is a question chich deserves
nmeach thowght. I think the wmore the better,
the States retaining ouly su moach as niny
he necessary for donestic purpuses, ad
all their principal offtcers, ciei and wali.
tury, beiny comomissioned and remorable
hey the natiopal govesument. These are
short Wivts, Details wweould eaceed the 1im-
(s of a letter, and to you be supertlunas,

A vonvention s in contemplation, and [
am glad to find o name amnmng those
of (s futended members, To e the policy
of Such o conrenlion appears question-
able; their aquthority s to be dervived from
acts of the State legisiatures. Arve the State
Iegislatiores authorized, either by them-
sedees ar others, to alter constitutions? |
think not; they who hold compissions cin
by vivtae of thene neither retvench nor cr-
terd the powers conveyed to them. Per-
haps it is intended that this coneention
shall wot ordain, but ondy reconmend. if
so, theve is danger that their recoammen:
dations will prodduee endless discussion,
perhaps jealousies arod party heats,

Wenld it not be better for Congress
plainty aud in Strowy terms (o deelare
that the present Fedoral Goreraoment is
inadoequate to the purposes forawchich it
was institated; taat they forbear to poind
nul ils particnlar defeets or 1o ask e an
caotension of uny ]H”'Hr'uhn' PINEeYs, fest
improper jealoasios showld thenee arise;
but that in their opinien it world he eape.
dient tor the people of the Stales acithout
deduy to appoint State conventions {in the
Wty they choose thei v gereral assem-
blies), with the sole and erpress power of
appointing depaties toa geneml conpren-
tion who, ur the pagjority of whom,
shoald take into consideration the Articles
of Confederation, ad make such alter-
ations, amerdments, and additions there-
1o as to them shoulid appedar necessary
and proper, and which being by them or-

Q
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duined and published showld have the
same foree and obdigation which wll or
any of the present articles now hare? No
alterations in the government should, 1
thiuk, be made, noy it attempted will easi-
{y take place, unless deducible from the
oy sowree of just authority—the People.

In April, 1787, just weeks before the Constitu-
tional Convention met in Philadelphia, Congress
sent a circular letter to the states that Jay had
drafted. In it, Congress chastised the states for not
adhering to the terms of the Treaty of Paris and
pointed out that in this realm of diplomacy, Con-
gress had supreme authority. The supremacy
clause of the new Constitution incorporated this
view.

Circular Letter 1o the States
April 13, 1787

We hare deliberately and dispussionate-
ly cxamined and considered the sereral
Juels and matters wrged by Britain as in-
Jractions of the trealy of peace un the part
of America, and we regret that in some of
the States too Little attention appears to
have been paid to the public fuith pledyed
by that treaty. Not only the obrious dice-
tates of religion, morality and national
howor, but also the first principles of good
policy, demand a candid and punctual
complinnce with engagenients constit-
tionadly and faily made. Our national
constitulion having committed to us the
management of the national coneerns
with fureign States and powers, it is oar
duty tu take care that all the rights which
they ought to enjoy within our Jurisdic.
tinn by the lawes of nations and the faith
of treatios remain inviolate. And it is
also our duty to provids that the essential
inlerests and peace of the whole confeder-
aey he not impaired or endangered by de-
ciations from the line of public faith into
which any of its members may from
whaterver cause be anadrvisedly draun. Let
it be remembered that the thivteen ade-
pendent Sovereign States iave by express
delegation of power, formed and vested in
us a general thowgh limited Sovereignty
Jor the geveral and national purposes
specified in the Confederation. In this

Sovervignty they cannot severally partici-
pute (ervept by their Delegates) nor with
it have concurrent Jurisdiction, for the
Sth Article of the confederation most e-
pressly conveys to us the sole and exela-
sive right and power of determining on
war and peace, and of entering into trea-
ties and allinnces &c. When therefore a
beaty is constitutionally made rat{fied
and published by us, it inomediately be-
comes binding on the whole nation and
superadded 1o the laws of the land, with-
oul the intervention of State Legistatures,
Treatios derive their obligation frome be-
ing compaects between the Sorereign of
this, und the Svvereign of another Nation,
whereas lawes or statutes derive thedr foice
Jrom being the Acts of a Legistature com -
petent to the passing of them. Henee it is
clear that Treaties mast e implicitly re-
ceived and observed by erery Member of
the Nation; for as State Legislatures are
not compelent to the making of sach com-
pacts or treaties, so weither are they com-
petent in that capacity, awthoritatively to
decide un, or ascertain the cous{ruction
and sease uf them.

The Federalist

Jay's constitutional thinking was sharpened and
to some extent reshaped in the battle waged over
ratification, in which he played a major role. After
the Philadelphia Convention, he quickly joined
Hamilton in preparing a series of replies to adverse
New York newspaper comments appearing in the
last week of September 1787 and the first week of
October of that year, in articles signed “Cato,” a
pseudonym attributed to various Antifederalists
ranging from Governor George Clinton to Abraham
Yates, Jr. Hamiltun's conception of The Federalist
letters captured Jay's fancy at once and he provid-
ed the press with “Publius” letters numbers two
through five. Turning out copy at a breakneck
pace, Jay had his initial letter, No. 2, published in
the New York Independent Journal on October 31,
No. 3 on November 3, No. 4 on November 7, and
the fifth letter three days later. Fortunately, James
Madison joined the team at this point, for between
November 10, when the fifth Federalist letter ap-
peared, and some weeks before March 7 1788—
the date of publication of Jay's famous 64th Feder-
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alist, the next and final contribution of Jay to that

great seminal work—Jay suffered a serious bout of

ill health.

Of the original holograph drafts of the eighty-
five Federlist letters, all published under the
pseudonym “Publius” (the name probably derived
from Publius Valerius Publicola, a founder and de-
fender of the Roman Republic), only four are ex
tant, and all four are drafts in Jay's hand.

A careful workman under pressure, Jay labored
over his Federalist essays, and the published ver
sions differ in some cases in significant ways {from
the drafts. Thus, in Federalist No. 3 Jay deleted the
phrase "national courts,” which appears in the
draft and substituted “courts appointed by, and re-
sponsible only to one national government.” This
change reflected his sensitivity to the fear shared
by the Antifederalists of a large federal judiciary
administering a body of federal common law and
undermining the authority of the state courts, The
federal convention had side-stepped the issue in
Article HII, which vests the judicial power in a Su-
preme Court “and in sueh inferior Courts as the
Congress miy {rom time to time ordain and estab.
lish.” .Jay tried to handle the ticklish issue with cir
cumspection.

In his draft of The Fedemlist No. 4, Jay antici-
pated the treatment of parties and factions which
developed in Madison's celebrated initial contribu-
tion, the tenth Federalist, Pursuing the theme of
the importance of national union in averting con-
flicts with foreign powers, Jay begins with a quota-
tion attributed to Addison on the effects of party
conflicts, "The Parties and Divisions amongst s
may [in] several Ways bring destruction upon our
Country at the same time that one united house
would secure us against all the Attempts of a For-
eign Enemy.” Then in the tinal paragraph of the
draft Jay speculated that if foreign governiments
“find us either ... destitute of an effectual Govern-
ment ... or split into Factions of three or four in-
dependent ... Republies or Confederacies ... what
a poor pitiful Figure will America make?” Jay
therein acknowledges the weight of one of the
most foreeful contemporary arguments against par-
ty and faction, the likelihood that they would lead

to foreign penetration and the establisiment of
outposts of alien influence in American public life,
In these fleeting references, which he subsequently
suppressed and did not publish, Jay was ohviously
referring to the relationship between factions and
geographic divisions. He or Hamilton must have
concluded that the subject deserved more concen.
trated attention in a future installment, and it was
to be Madison, not Jay, who would pick up the
theme of “the spirit of party and faction.”

The fifth Federalist is an exampie of how Jay »-
worked his drafts to cut down verbiage, to use
pithier language and to avoid offending the sensi
hilities of the opponents of the Constitution, His
draft for No. 5 strikes this discordant note; “"Wick-
ed Men of great Talents and anibition are the
groneth af every Soil, and seldom hesitate (o pre-
cipitate their Country into any Wars and Corner
tions which promote their Desigus.” Surely there
was cnough history to substantiate the assertion,
with its prophetic cast. but sober second thoughts
prompted its omission,

Federalist No. 64 constitutes Jay's seminal con
tribution to the Constitution and foreign affairs. He
reworked this essay more than any of its predeces-
sors, constantly seeking a crisper stvle and delet
ing evidences of anti-democratic bias. Among these
points which he deleted are: (1) "The People at
large may sometimes by Negligence or other
Causes be led oL into indisereet appointments.”
{2) "The State Legislatures very seldom lose Sight
of their obvious Interests, or commit their Manage-
ment to Men in whom they have little or no Confi
dence.” (3) “The People of America have not been
hitherto sufliciently sensible of {the] importance”
of "the absolute Necessity of order and System in
the Conduct of ... national Affairs.” (4) "We must
suppose that Members from each State, however
well disposed to proanote the general good of the
whole, will yet be still more strongly disposed to
promote that of their immediate Constituents.”
These four statements reflect Jay's own doubts
about the judgment of the people and his convie
tion that state legislatures were actuated by paro-
chial rather than national interests. ()n second
thought he must have realized that an essay de-
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signed to have popular appeal and conciliate those

Jealous of maintaining state sovereignty should not

strike either note.

Again in his original draft of No. 64, Jay revealed
his bias toward consolidation, “Every objection to
the federal Constitution which {these eriticisms)
unply may at least with equal foree be applied to
this State {New York]. Will the Governor and the
Legiskiture of New York make Laws with an equal
Eve to the Interests of all the Counties.” On reflec:
tion Jay deleted this passage from his final text.
The notion of reducing the status of the states vis-
a-vis the federal government to that comparable of
the standing of their own counties within the
state—a notion privately expressed in the letter to
Lowell written back in 1785 would have ignited
those very fires of suspicion which The Federalist
wis designed to allay.

Address to the People
of New York

Finally, some time after Federalist No. 64, Jay, in
the varly spring of "88, published his cloquent Ad-
dress to the People of New York, Written prior to
the spring election of delegaies to the state ratify-
ing convention. the Address was indubitably aimed
at influencing the electors’ choices, Unlike the rel-
ative short letters of "Publius,” Jay's relatively
lengthy Address not only presented a masterly eri-
tigue of the weakness of the Confederation govern-

ment under the Articles but dealt with specific
Antifederalist criticisms, most importantly those
dealing with the absence of a bill of rights in the
proposed Constitution and the desirability, as the
Antifederalists saw it, of calling a second conven-
tion to introduce a variety of amendments. Below
are some of the most pertinent sections from Jay's
Address.

Jay begins with the powerlessness of the Con-
gress of the Confederation:

. . . By the Confederation as it now
stands, the direction qof general and na-
tional gffairs is committed to a single
body of men—uviz., the Congress. They
may make war, but they are not empow-
eved tc raise men or money o carvy it on.
They may make peace, but without the
means to see the terms of it observed.
They may form alliances but without
ability to comply with the stipwlations on
their part. They may enter inlo treaties of
commerce, but without power to enforce
them at home or abroad. They may bor-
row money, but without having the
means of repayment. They may partly
regulate commerce, but without authority
to execute their ordinances. They may ap-
point ministers and other qfficers of
trust, but without power to try or punish
them for misdemeanors. They may re-
solve, but cannot execute either with des-
patch or with secrecy. In short, they may
consult and deliberate, and recommend,
and make reguisitions, and they who
please may regard them.

He then goes on to lament the condition of Ameri-
can commerce:

From this new and wunderful system of
government it has come lo pass that al-
most every national object of every kind
is at this day unprovided for; and other
nations, taking the advaniage of its imbe-
cility, are daily multiplying commercial
restra.. its upon us. Our fur trade is gone
to Car .« da, and British garrisons keep the
keys oy it. Our ship-yards have almost
ceased to disturdb the repose of the neigh-
bourhood by the notse of the axe and the
hammer; and while foreign flags fly tri-
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umphantly above our highest houses, the
American stars seldom do more than shed
a few feeble rays about the humbler masts
of river sloops and coasting schooners.
The greater part of our hardy seamen are
ploughing the ocean in foreign pay, and
not a few qof our ingenious shipwrights
are now building vessels on alien shores.
Although our increasing agriculture and
industry extend and multiply our produc-
tions, yet they constantly diminish in
value; and although we permit all nations
to fill our country with their merchan-
dises, yet their best markets are shut
against us. Is there an English, or a
French, or a Spanish island or port in the
West Indies to whkich an American vessel
can carry a cargo of flour for sale? Not
one. The Algerines exclv-de us from the
Mediterranean and odjacent countries;
and we are neither able to purchase nor to
command the free use of those seas. Can
our little towns or larger cities consume
the immense productions of our fertile
country? or will they without trade be
able to pay a good price for the proportion
which they do consume? . .. Our debts re-
main undiminished, and the interest on
them accumulating,; our credit abroad is
nearly extinguished, and at home unres-
tored; they who had money have sent it
beyond the reach of our laws, and scarce-
ly any man can borrow of his neighbour.
Nay, does not experience also teil us that
it is as difficult to pay as to borrow; that
even our houses and lands cannot com-
mand money; that law-suits and usurious
contracts abound; that our farms fall on
executions for less than half their value;
and that distress in various forms and in
various ways is approaching fast to the

told that it deprives us of trial by jury;
whereas the fact is, that it expressly se-
cures it in certain cases, and takes it
away in none. It is absurd to construe the
stlence of this, or of our own constitution,
relative (o a great number of our rights,
into a total extinction of them. Silence
and blank paper neither grant nor take
away anything. Complaints are aiso
made that the proposed Constitution is
not accompanied by a bill of rights; and
yet they who make the complaints know,
and are content, that no bill of rights ac-
companied the constitution of this State.
In days and centuries when monarchs
and their subjects were frequently disyut-
ing about prerogative and privileges, th:
latter then found it necessary, as it were,
to run out the line between them, and
oblige the former to admit, by solemn
acts, called bills of rights, that certain
enumerated rights belonged to the people,
and were not comprehended in the royal
prerogative. But, thank God, we have no
such disputes; we have no monarchs to
contend with or demand admissions
Jrom. The proposed govermment is to be
the government qf the people; all iis offi-
cers are to be their officers, and to exer-
cise no rights but such as the people com-
mit to them. The Constitution serves only
to point out that part of the people's busi-
ness which they think proper by it to refer
to the management of persons the rein des-
ignated; those persons are to receive that
business (0 manage, nut for themselves
and as their own, but as agents and over-
seers for the people, to whom they are con-
stantly responsible, and by whom ondy
they are to be appeinted. . . .

doors of our best citizens? . . . Fiiwlly, Jay war-—s that no better document could
emerge fom a second convention:

Next, Jay refutes those who allege a threat to indi
vidual liberty under the proposed Constitution: Suppose this plan to be rejected, what
measures would you propose for vbtain-
ing a better? Some will answer: "Let us
appoint ancther Convention; and, as ev-
erything has been said and written that
can well be said and written on the sub-
Ject, they will be better informed than the
Jormer one was, and conseguently be bet-

We are told, among other strange
things, that the liberty of the press is lefl
insecure by the proposed Constitution;
and yet that Constitution says neither
more nor less about it than the constitu-
tion of the State of New Yurk does. We are

O Vi, John Ja ! 6
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ter abde to make and agree wpon a nivre
eligible one.”

This reusonimg (s jair, and, ds fay as il
goes, has weighl: but it nevertheless takes
one hing for graeted which appears very
dowbttul; tror, although e vew Conven
Liow miight! have more information, aud
perhaps equad abilities, get it does nat
Srom thewee pollowe that they would be
eqially disposed to agree. The contrary of
this posétion (s wmost probuable, You niast
have obseried thal the same temper and
cquanin ity which prevailed among the
peopde an jor aer secasions wo longer oo
ist. We have wrhappily become divided
it peigtios, aond s frpartuut sabjeet
fais been Junadbed withe suche indisereet
and oftepsive geefpion g, and wwith so
peetres Hittle walusdsomee artitices and
peisecnres akiiaus, Hotl peradcions fuals
e nimosities freeee bovre Kindled, wndd
sgpead Chadr dlaes 1y aad wide amicny
as. o et formed ol sl a
avasare, Gud of sach uen, woudd B o o
et ai epetomic of the qival bode that
vaeed them The sae paoty vivies, the
NSO propersity to opipasitoon, he same
aictrasts ad jealoasies, and e s
anaeropinindal g spivit welvich preead
withronl woudd e copeendralet! aud v
mept e ith st areater violews o wetivin,

SaNusgncioy dand resentmes! crcale yo
disposition 1o cagicilinte, wor dao they in.
fose a desive of apakipg portiad and pey
sovel ol cts bewd 10 generval wnion i
ecvienan qood, The wlniost offoris of that
cavetlent dispoasilion werpe yecessitry o
ensble the fete Cowvendion inopartorn
Wi tnsk: aad aithonagl contoqry couses
sopclames opertile Sintilar cyfscis, get 1o
eopeet that diseosd aaid ordmesity shewdd
privduce the frails of eosdidence aid
aepvemend, is Lo erpeel Cyrees fivan
thorus aud figs Jrome thistles,”

Ironically, it was Jay who, to vonciliate the Anti-
federalists at the New York State Ratifyving Con-
vention, drafted the circular letter to the states
calling for a second convention, perhaps a tongue-
in-cheek performance, but one that caused dismay
to James Madison. The rapid adoption of Madi-
son’s first ten amendments fortunately made a sec-

. /4
.

ond convention supertluous, but its spectre has
still not been laid to rest

In sum, Jay may well have been a patrician with
a revolutionary past. but he remained committed
to the jdeals of a republic in which the people, di-
rected by an elite of virtue and education, would
govern, and to a national government with power
to act. His call for the establishment of a strong
national government and for the ereation of a new
kind of republican federalism constituted a sharp
break with the political ways of the past, to which
his opponents, the states” rights advocates, wished
to adhere. Because of the coherence of his think:
ing and the eloquence of his expression, his views
profoundly influenced the product of the Constitu-
tional Convention.

His ¢losing public life was marked in rapid suce-
cession by his chief justiceship (1788-17495), during
which he negotiated the 1799 treaty that bears his
name settling some, but by no means all, of the dif-
ferences with Great Britain: and a two-term gover
norship of New York. The Jeflersonian revolution
of 1800 spelled finis to the political ambitions of
High Federalists like John Jay. But those who
would dismiss him as sounding like the tired voice
of the repudiated leadership fail to acknowledge
that he was one of those who had brought a4 great
revolution to a successtul conclusion, who had
shoped the Constitution built on revolutionary
principles, and who had remained at heart a man
convineed that inequality, the European caste sys
tem, and all the trappings of the aneien regime
had no place in a New World, to whose peace and
securify ae himsel! had contributed so much.
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Teaching Plan for Lesson 7
John Jay and Ratification of the Constitution

Objectives

Students are expected to

1) identity Jay's primary argu-
ments for a strong central govern-
ment and effective federal union:

2) understand how Jav's ideas are
exemplified in the Constitution,

3) understand Jay's influence on
ra.ifiration of the Constitution of
1787,

4) interpret and appraise John
Jay's ideas on constitutional gov-
ernment in The Federalist, Nos. 2, 4,
and 64:

5) interpret and appraise John
Jay's arguments for ratification of
the 1787 Constitution in his Address
to the People of New York,

6) understand Jay's reasons for
omitting from his final draft of 7he
Federalist No. 64 some of his orig-
inal arguments for the 1787 Consti-
tution,

Preparing to Teach the Lesson

Read the essay by Richard M.
Moris, “The Constitutional Thought
of John Jay.” Pay special attention
to these parts of Morris' essay: (a)
Jay's letter to his associates urging
strong central power, checks and
balances, and separation of powers,
(b) Jay's ideas on constitutional
government in his Federalist es-
says, and (¢) Jay's Address (o the
People of New York discussing
weaknesses in the Articles of Con
federation.

Read the Lesson, “John Jay and
Ratification of the 1787 Constitu-
tion.” Pay special attention to the
abridged and edited versions of The
Federalist Nos. 2, 4, and 64 that
emphasize the importance of cen-
tral authority and an effective fed
eral union,

Plan to spend at least two class
periods on this Lesson,

© A Vil, John Jay

Opening the Lesson

Write the name John Jay on the
chalkboard and show the picture of
Jay to students, which is included
with the essay by Richard B. Morris.
Ask them what they know about
Jay and his contributions to the
founding of the United States dur-
ing the 1780s and 17%)s. Write on
the chalkboard, or read to students,
these achievements of Jay:

e Primary author of the first New

York state constitution,

o Member of the American dele-
gation  that  negotiated  the
Treaty of 1783, which ended the
War of Independence.

e Head of foreign affuirs for the
LS. government under the Arti-
cles of Confederation.

e Co-author of The Federalist pa-
pors. written to support ratifica-
tion of the 1787 Constitution,

e Delegate and top-leve] leader of
the Federalist forees at the New
York Ratifving Convention of
178K,

@ First Chief Justice of the United
States.

Have the students think about
Jay's achievements, Then ask them
how they would compare his ac-
complishments  with  other  so-
called “"Founding Fathers.” Does he
deserve to be rated as one of the
most important of the Founders of
the United States?

Finish this opening segment of
the lesson by quoting the first para-
graph of the essay—"The Constitu-
tional Thought of John Jay” by Ri-
chard B. Morris. Point out that
Professor Morris rates Jay as one of
the most  important  of the
Founders. Tell students that the re-
mainder of the Lesson treats Jay's
ideas about ratification of the 1787
Constitution. The Lesson empha-
sizes Jay's arguments for the Con-
stitution in three of The Federalist
papers: Numbers 2, 4, and 64.

I

Developing the Lesson

Ask students to read the intro-
ductory pages of the Lesson and the
segments on The Federalist Nos. 2,
4, and 64. Require students to pre-
pare answers to the questions that
follow each document.

After they complete this reading
and writing assignment, call upon
students to respond in class to the
questions. Always require students
to justify or support their answers
with evidence or examples from the
documents. Encourage students to
ask one another to use information
in the documents to explain or back
up their responses to questions.

Concluding the Lesson

Assign the last segments of the
Lesson: The part on “John Jay and
the New York Ratifving Conven-
tion™ and the three sets of gquestions
and activities at the end of the
Lesson.

Conduct a concluding discussion
on the three sets of questions and
activities under these headings:

¢ Reviewing  Facts and  Main
Ideas,
e Interpreting  Ildeas in Docu-
ments,

o Making Judgments about Ideas

in Documents.

The correct answers to the “In-
terpretation”  segment  are  these
statements: numbers 1. 3, 7, 9. Re-
quire students to use evidence from
specific documents in this Lesson
to support their selection of items 1,
3. 7. 9 as compatible with the ideas
of John Jay. Reguire them also to
draw upon the contents of the doc-
uments to explain why the other
items—2, 4, b, 6, 8, 10—do NOT
agree with Jay's ideas.

In your discussion of the “Making
Judgments” segment, you should in-
troduce the following comments hy
Richard B. Morris taken from his
essay on Jay.

17
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Professor Morris explains Jay's
omission of certain  statements
fiom the final draft of Federalist
64:

These ... statements retloct Jay's
own doubts about the judgment of
the people and his conviction that
state legislatues were actuated by

115

parochial rather than national inter-
ests. On second thought he must
have realized that an essay designed
to have popular appeal and conciliate
those jealous of maintaining state
sovereignty should not strike vither
note. ..,

.. The notion of reducing the st

tus of the states vis-g-vis the federal
government to that comparable of
the standing of their own counties
within the state would have ignited
those very fires of suspicion which
The Fixlersdlist was designed to allay.
Ask students to compare their
answers with Morris' explanation,

Ideas of the Founders
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Lesson 7

John Jav and Ratification of the Constitution

In 1787-1784 Federalists and An
ti-Federalists argued over ratifica
tion of the 1787 Constitution; the
debate was intense, One Federalist
who worked hard to gain support in
New York for the Constitution was
John Jay.

Jay had a distinguished reputa-
tion and tremendous experience in
politics, law, and diplomacy. He
was a prosperous lawver who had
authored the New York Constitu-
tion of 1777 Jay had also served
with Benjamin Franklin and John
Adams in negotiating the Treaty of
1783, which ended the American
Revolution. As Secretary of Foreign
Aflairs under the Arnticles of Con
federation, he directed diplomacy
for a virtually friendless nation.
John Jay also served as first Chief
Justice of the United States, Finally,
he negatiated a treaty with Great
Britain for the federal government.

In 1787 Alexander Hamilton in-
vited John Jay to hedp him write 7he
Federalist, a series of papers to
explain and support ratification of
the 1787 Constitution. Jay became a
co-author, with  Hamilton  and
James Madison, of The Federalist
papers. Hamilton, major author of
The Federalist, wrote H1 of the 8D
papers. Madison wrote 249 of The
Federalist papers. Jay wrote only
five papers (Nos. 2-5 and 64) be
cause an untimely illness forced
him to withdraw from the projeet,
Most of The Federalist papers were
printed originally in New York City
newspapers from October 27, 1787
until April 2, 1788. The complete set
(85 papers) was published in May
1788 by McLean and Company of
New York City.

Each Federalist paper was attrib-
uted to Publius. a pseudonym asso-
ciated with Publius Valerius Publi-
cola, a great defender of the ancient
Roman Republic. Hamilton wrote
the first Federalist paper, which
was printed on October 27, 1787 in
the Independent Journal of New
York City. Within ten days, John Jay
wrote his first four Federalist pa-

Q
ERIC i Vil, John Jay

Aruitoxt provided by Eic:

pors (Nos, 2-5). These essays are
clear, theughtful arguments, show-
ing the need for strength in a cene
tral government that can provide
for a strong union of states,

The 'mited States could  only
achieve greatness, according to Jay,
if the states were willing to give up
some of their power to build a
strong  ventral  government.  He
urged fellow citizens to realize the
importance such national strength
would have in the world, Jay be
lieved that the states needed to ook
beyond their own boundaries to the
power that, momentarily, was os.
caping the whole nation. Without a
strong central government, foreign
powers could keep the nation weak
and cause divisions ;among the thir
teen sfates,

John Jay's ldeas in The
Federalist Nos. 2 and 4

Examine Jay's arguments for the
1787 Constitution, which are pre.
sented in the following  excerpts
from The Federalist Nos. 2 and 1.
Then answer the questions that fol.
low each of the two documents,

1he Federalist No. 2

ttober 31, 1787
To the People of the State
of New York:

When the people of America reflect
that they are now called upon to decude
a guestion, which, in s consequences,
must prove one of the most amportant,
that ever engaged their aftention, the
propriety of their taking a very compre-
hensive, as well as a very serious, view
of it will be evident.

Nothing is more certain than the in-
dispensable necessity of Government;
and it is equally undeniable that when-
ever and however it is mstituted, the
people must cede to it some of their
natural rights, in order fo vest it with
requisite powers, It is well worthy of
consideration, therefore. whether 1t
would conduce more to the interest of
the people of America that they should,
to all general purposes, be one mition,
under one federal government, than

120

thunt they should divide themselves mto
separate confederacies and give to the
head of each the same kind of powers
which they are advised to place in one
national goverpnment.

It bas until tately been a recelved and
uncontradicted opituon that the pros.
perity of the peaple of America de-
pended  on their continimg firmly
united, and the wishes, pravers, and
efforts of our best and wisest Citizens
have been constantly directed to that
ohiect, ..

With equad pleasure T have as often
taken notice that Providenee has been
pleased 1o give this one connected
coutdty tn one united peoplie—-i people
descended from the same ancestors,
speaking the same Lingsgle, professing
the same religion, attached to the same
principles of government. very sinular
in their manners and customs, and whe,
by their joint counsels, arms, and ef
forts, tighting side by side throughour &
long and bloody war, have nobly estab-
lished their general Liberty and Inde-
pendence.

This country and this people seem to
have been made for each other, and it
appears as 1f it was the design of Prov
wenee that an inheritanee so propeer
and convenient for a band of brethren,
united to each other by the strongest
ties, should never be split into i manbel
of unsocial, jealous, sied abien sover-

o To preserve and perpetuate [the
F'nion of American States] was the
great object of the people in forming
fthe Constitutional Convention], and it
is also the great object of the plan
[Constitution of 1787] which the von.
vention has advised them 1o adopt., .
They who promote the idea of substi
tuting a number of distinet confederis-
cies in the room of the plan of the
convention seem clearly to foresee that
the rejection of it would put the contin-
wance of the Union in the utinost jeop-
ardy. That certainly would be the case,
and | sincerely wish that it may be as
clearly forescen by every good citizen
that whenever the dissolution of the
Union arrives, America will have reason
to exclaim, i the words of the poet:
“FAREWELL! A LONG FAREWELL TO
ALL MY GREATNESS.”

PUBLIU'S
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Reviewing Ideas in The
Federalist No. 2

1. What is the central question
about government raised in this pa
per?

2. What is John Jav's answer o
this central question identitied in
response to item 1?

3. What evidence and aiguments
does Jay use to support his answer
to the central question of The Fed
enalist No, 27

4. What is your judgment of Jay's
position?

B, What are the strengths and
weaknesses of his position?

6. How might an opponent of the
1787 Constitution have tried to ar-
gue against or refute Jay's position?

The Federalist No. 4

November 7, 1787
To the People of the State
of New York:

.+ The safety of the people of Amer-
iva against dangers from foreign foree
depends not only on their forbearing to
give just causes of war to other nations,
but also on their placing and continuing
themselves in such a situation as not to
invite hostility or insult. .

Wisely, therefore, do they consider
union and a good national government
a8 nevessary to put and keep them in
such a situation as. instead of inviting
war. will tend to repress and discourage
it. That situation consists in the best
possible state of defense, and necessar.
ilv depends on the government. the
arms, and the resources of the coun
my....

But whatever may be our situation,
whether finmly united under the na
tiopal government, or split into a num
ber of confederacies, certain it s that
foreign nations will know and view it
exactly as it is; and they will act
towards us accordingly. If they see that
our hational government is eflicient and
well administered, our trade prudently
requiated, our militia properly  orga
nized and disciplined. our resources
and finances discreotly managed, our
credit reestablished. our people free,
contented, and united, they will be
much more disposed to cultivate our
friendship than provoke our resent-
ment. If, on the other hand, they find us
vither destitute of an effectual govern-
ment (each State doing right or wrong,
as ta its rulers may seem convenient),
or split into three or four independent
and probably discordant republics or
copfederacies, one inclining to Britain,
another to France, and a third to Spain,
and perhaps played off against each

10

other by the three, what a poor, pitiful
figure will America make in their eves!
How liable would she become not only
to their contempt, but to thenr  utrage;
and how sann would dear-hought expe
rience proclaim that when a people or
family so divide, it never fails to be
against themselves,

PUBLIUS

Reviewing Ideas in The
Federalist No. 4

1. What is John Jay's main point
about how the United States can
maintain national security against
threats from foreign nations? Write
a topic sentence that states this
main idea.

2. How does Jay support or jus.
tify his main point about maintain.
ing the security and safety of the
United States against foreign pow-
ers? Write two statements in sup-
port of your topic sentence.

3. What is your judgment or opin-
ion of Jay's main puint about na-
tional security”? Judge his ideas with
roference to the situation of the
United States in 1787 and today.
Write one paragraph that pertains
to [787, Write a second paragraph
that pertains to the United States
today.

John Jay's Ideas in The
Federalist No. 64

John Jay's tinal contributions to
The Federalist was paper number
64, His topic was participation of
the Sepate in the treaty-making pro-
cess, He drew upon his own expe-
rience in foreign affairs to defend
the foreign policy role and powers
of the Senate and Presidency in the
1787 Constitution.

Examine Jay's ideas in The Fed-
eralist No. 64, which are presented
in the following excerpt from this
document, Then answer the gues.
tions that follow the document.

The Federalist No. 64

March D5, 1788
To the People of the State
of New York.

... The second section Jof the 1787
Constitution] gives power to the Presi-
dent. “by and with the advice and con-
sent of the Senate, to make treaties,
PROVIDED TWO THIRDS OF THE
SENATORS PRESENT CONCUR

The power of making treaties is an
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important one, especially as it rejates to
wiar, peace, and commerce; and it
shoukd not be delegated but in such a
marde and with such precautions as will
afford the highest security that it will be
exervised by men the best qualified for
the purpose, and in the manner most
vonducive to the public ged. |

... It was wise, therefore, in the con-
vention, to provide, not only that the
power of making treaties should be
committed to able and honest men, but
also that they should continue in place
osuflicient tme to become perfectly
acquainted with our national converns,
and to form and introduce 4 system for
the management of them. The duration
prescribed [six-vear term of office] is
sach as will give them [Senators] an
opportunity of greatly extending their
political information, and of rendering
their accumulating  experience more
and more beneficial to their country.
Nor has the convention discovered less
prudence in providing for the frequent
elections of senators in such s way as to
obviate the inconvenience of periodi
cally transferring those great affairs en-
tirely to new men; for by leaving a
copsiderable residiee of the old ones in
place, uniformity and order, as well as
constant suceession of official informa-
tion, will be preserved, |

.- {1n the negotiation of treaties of
whitever nature . . perfect seereey and
inunediate dispaich are s metimes reg
wsite, Thore are vases where the most
useful imelligence may be obtained, if
the persons possessing it can be re
lievesd from apprehensions of discovery,
Those apprehensions will operate on
those persons whether they are actu-
ated by mercenary or friendly motives;
and there doubtless are many of both
descriptions who would rely on the
seerecy ol the President, but who
would not confide in that of the Senate,
and still ess in that of a large popular
assembly. The convention have done
well, therefi, e, in so disposing of the
power of making treaties that although
the Prosident must, in forming them, act
by the advice and consent of the Senate,
vet he will be able to manage the busi-
ness of intelligence in such manner as
prudence may suggest. ...

.. [Tlhe Constitution provides that
our negotigtions for treaties shall have
every advantage which can be derived
from talents, information, integrity, and
deliberate investigations, on the one
hand, and from secrecy and dispateh on
the other. ...

As all the States are equally repre-
sented in the Sepate, and by men the
most able and the most willing to pro-
mote the interest of their constituents,
they will all have an equal degree of
influence in that body, especially while
they continue to be careful in appoint-
ing proper persons, and to insist on
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their punctual attendance, In propor-
tion as the United States assume
national form and a national chagacter,
so will the good of the whole be more
and more an object of attention: and the
government must be a weak one indeed
if it should forget that the good of the
whale can only be promoted by advane
ing the good of each of the parts or
members which compose the whule. It
will not be in the power of the President
amdd Senate to make any treaties by
which they and their families and es
tates will not be equally bound and
affected with the rest of the community:
and, having no private interests distinet
from that of the nation, they will be
under no temptation to neglect the lat-
tor....

... I short, as the Constitution has
taken the utmost care that they shall be
men of taents, and integrity, we have
reason to be perstiided that the treaties
they make will be as advantageous as,
all circumstances considered, could be
made; and so far as the fear of punish
ment and disgrace can operate, that
maotive to good behavior is amply af-
forded by the artich on the subject of
impeachments.

PUBLILS

Reviewing Ideas in The
Federalist No. 64

1. Refer to Article 1, Sections |
and 8 and Article 11 Sections | and
2 of the U8, Constitution, What do
these parts of the Constitution say
about the powers and duties of the
executive and legislative branches
to make treaties and conduct for
eign affairs?

2. How does John Jay, in The
Federalist No. 64, try to justify or
support the treaty-making powers
granted in the 1787 Constitution?
Identify at least two reasons pre
sented by Jay in support of the
constitutional treaty making pow
ers.
3. What is vour opinion of Jay's
arguments for the treaty-making
powers in the Constitution? Present
an argument for or against Jay's
position.

John Jay and the New York
Ratifying Convention

In February 178K, the New York
legislature voted to call a conven
tion to decide whether to ratify the
1787 Constitution. By this time six
states had ratified the document:
Delaware, Pennsylvania. New Jer-

Q
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IToxt Provided by ERI

sey, Georgia, Connecticut, and Mas
sachusetts.

Prior te the election, John Jay
wrote 4 lengthy paper to the New
York voters. which was printed in
newspapers of the state. Jay tried to
persuade New Yorkers to select del-
egates to the state ratifving conven-
tion who would support the 1787
Constitution  His  opening  state-
ments in this Address to the People
o New York identify weaknesses in
government under the Articles of
Confederation. Jay and his Federal-
ist allies wanted to overcome these
wedknesses by replacing the Arti
cles with the [787 Constitution,

Address to the People of New York
1788

... By the Confederition as it now
stands, the direction of general and
national affairs is committed to a single
body of men—viz., the Congress, They
may make war, but they are not empow-
ered 10 ralse men o money o carry it
on. They may nuike peace, but withouat
the means to see the terms of 11 ob
served, They may form alliances but
without ability to comply with the stip-
ulations on their part. They may enler
into treaties of commerce, but without
power to enforce them at home or
abroad. They may borrow money, but
without having the means of repay-
ment. They may partly regalate com-
meree, but without authority to execute
their ordingnees. They may appoint
ministers and other officers of trust, bat
without power to try or punish them for
misdemenanors. They mayv resolve, but
vannot exccute either with despateh or
with secreey. Inshort, they may consult
and deliberate, and recommend, and
make regusitions, and they who please
nay regard them {or ignore them]

On June 17, 1788, the New York
Ratifving Convention began  its
work. Both John Jay and Alexander
Hamilton had been elected to serve
as delegates, They led the Federal-
ist forces at the convention in de-
bates with their Anti-Federalist
foes.

By the time the New York con-
vention met, eighi states had rati-
fied the Constitution. A few days
later, ondune 21, 1788, New Hamp-
shire became the ninth state to ap-
prove the Constitution. On June 25,
the Virginia Ratifying Convention
also approved the new frame of
government. However, the Anti
Federalists of New York were un-
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moved in their opposition te the
Constitution and continued to ar
pue against it.

Eventually, Hamilton, Jay. and
the other New York Federalists
achieved their ohjective. On July 26,
1788, the New York Convention
voted to ratify the Constitution by
the narrow margin of 30 votes for
the 1787 Constitution and 27 votes
against it

The prior ratification of New
Hampshire and Virginia certainly m-
fluenced the outcome. Most people
of New York did not want their
state to be outside the Union, which
had become an accomplished fact
before the final vote of the New
York Convention. The inspired lead-
ership of John Jay and Alexander
Hamilton was a mgjor reason for
the Federalist victory in New York.
Accurding to historian Richard B.
Morris. “The cause of the Constitu
tion owed most to the brilliant ora.
torical efforts of Hamilton and the
parts plaved in open convention
and behind the seenes by the uni
versally - respected,  conciliatory,
open-minded, and persuasive Mr.
Jav” (Witnesses al the Crvaltion,
1985, 248).

Reviewing Facts and Main
1deas

1. What accomplishments  had
John Jay achieved before and after
1787

2. Why was Jayv so intent on the
creation of a strong central govern:
ment?

3. How do Articles 1-53 in the
Constitution  address  the  weak:
nesses Jay identifies in the Articles
of Confederation?

Interpreting Ideas in
Documents

Which of the f{ollowing state-
ments agree with ideas in The Fed-
eralist Nos, 2, 4, and 64 and the
1788 Address to The People of New
York? Place a checkmark in the
space next to each statement that
agrees with.Jay's ideas in these four
docuinents. Support and explain
vour choices by referring to specific
parts of The Federalist Nos, 2, 4,
and 64 and the Address to the Peo-
pe of New York.

—— 1. Natiopal unity and
strength are deterrents to attack by
a foreign power.

mn



— 2. In a federal system of
government, the rights and powers
of the several states are more im-
portant than the authority of the
general government.

— 3. The major question facing
America in 1787 was whether or nat
to form a strong federal union or to
divide themselves into  separate
confederacies.

— 4. A sirong and effective fed-
eral government would lead inevita-
bly to the loss of individual rights
and liberties.

— 0. In a free government, the
powers and duties of treaty-making
are granted to the House of Repre-
sentatives—i"e people’s branch of
the government.

— fi. The 1787 Constitution, in
line with John Jay's ideas, grants
treaty-making power exclusively to
Congress.

— (. Sometimes it is important
for a government to maintain se-
crecy in its conduct of foreign af-
fairs,

— 8. A mgjor strength of the
Articles of Confederation was the
power of Congress to manage for-
eign affairs,

— . A major weakness of the
Articles of Confederation was the
inability of Congress to enforce its
decisions throughout the United
States,

~— 10. Tyranny is acceptable. for
short periods of time, if it is in order
to defend the United States against
dangers from foreign powers.

Making Judgments about ldeas
in Documents

Carefully review the excerpt
from The Federalist No. 64, Then
examine the two statements below,
which were included in an early
draft of paper number 6. Jay . how-
ever, omitted these two statements
from his final draft of The Federal-
ISt No. 64,

a. "The People of America have
not beg i hitherto sufficiently sensi-
ble o 'the} importance [of] the ab-
solute Necessity of order and Sys-
tem in the Conduct of ... national
Affairs.”

b. “We must suppose that Mem-
bers from each State, however well

L Py
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disposed to promote the general
goud of the whole, will yet be still
more strongly disposed to promote
that of their immediate Constitu-
onts.”

1. What is the point of each state-
ment? Explain the meaning of the
statements in your own words.

2. Why do you think John Jay
omitted these two statements from
the published version of The Feder-
alist No. 647 {Clue: Remember that
Jay's purpose was to influence eiti-
Zzens to support ratification of the
1787 Constitution. Thus, he did not
want to offend the majority of the
citizens,)

3. What is your opinion of Jay's
ideas in the two statements he omit-
ted from his tinal draft of The Fed-
eralist No. 647 Would inclusion of
these ideas have improved Jay's ar-
gumients for the 1787 Constitution?

4. Select one of Jay's main ideas,
from The Federatist Nos, 2,4, or 64,
which vou judge as his best idea on
the merits of the 1787 Constitution.
Why did vou rank this idea as Jay's
best one?
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PART VI

Introduction
Thomas Jefferson: Writings on the Constitution
Teaching Plan for Lesson 8

Lesson 8: Thomas Jefferson’s Response
to the Constitution of 1787
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Thomas Jefferson  professed
strong beliefs about liberty for indi-
viduals as the end of government.
He expressed this faith in 1776, in
the second paragraph of The Decla-
ration of Independence: "We hold
these truths to be self evident: that
all men are created equal; that they
are endowed by their Creator with
vertain unalienable rights: that
among these are life, liberty, and
the pursuit of happiness; that to
secure these rights, governments
are instituted among men, deriving
their just powers from the consent
of the governed... "

According to Jefferson, the cre-
ation of a free government was “the
whole object of the present contro
versy"—the conflict with Britain
that had led to The Declaration of
Independence. The American Revo-
lution would be a failure, said Jef:
ferson, unless it achieved the higher
goal of human freedom through a

workable constitutional govern-
ment based on the will of the peo-
ple.

Did the Constitution of 1787 meet
Thomas Jefferson’s standards for a
free government? He received a
copy of this document in carly No-

B l{llC art VIIl, Thomas Jefferson

Aruitoxt provided by Eic:

Viil
Introduction

vember 1787, about seven weeks
after the conclusion of the Federal
Convention in Philadelphia. Jeffer-
son was in Paris during the framing
and ratifving of the Constitution,
representing the United States to
the government of France.

At first. Jefferson was  disap-
pointed in the new frame of govern-
ment, I confess there are things in
it which stagger all my disposi-
tions,” he wrote to John Adams
(November 17. 1787). Soon, how-
ever. he changed his opinion and
acknowledged, “There is a great
mass of good in it, in a very desir-
able form; but there is also to me a
bitter pill or two™ (letter to Edward
Carrington. December 21, 1787).

The bitterest pill was the omis-
sion of a Bill of Rights. Jeflerson
concentrated his thoughts and ac-
tions on removing this alleged de-
feet. In this effort, he was true to the
core values expressed in The Dec-
laration of Independ nee. Charles
T. Cullen. an expert on the consti-
tutional thought of Thomas Jeffer-
son, says, "His fundamental att.ude
toward democratic government had
found expression early and mest
cloguently in The Declaration of

b
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Independence, and his commitment
to democracy and republican gov-
errunent never waned.”
Part VIII includes an essay by
Charles T. Cullen, "Thomas Jeffer-
son: Writings on the Constitution.”™
Cullen discusses Jefferson’s basic
beliefs about human rights and con-
stitutional democracy, and he ex-
amines Jeflerson's critical review
and general acceptance of the US,
Constitution, The essay by Cullen is
followed by a Teaching Plan and
Lesson for high school students:
“Thomas Jeflferson's Response to
the Constitution of 1787." The
Teaching Plan and Lesson are re-
sources for high school history and
government teachers that empha-
size vore ideas and documents in
the civic heritage of the United
States. Documents featured in these
materials are listed below:
e Loetter from Jefferson to James
Madison, December 20, 1787

e Letter from Jeflerson to George
Washington, May 2. 1788,

e Letter from Jefferson to Francis
Hopkinson, March 13, 1789

e Letter from Jefferson to James
Madison, March 15, 1784,
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DOCUMENTS

Thomas Jefferson: Writi
Constitution

by CHARLES T. CULLEN

he United States Constitution occupied Thom-

as Jefferson's thoughts periodically throughout

his lifetime. His fundamental attitude to~ard
democratic government had found expression ear-
ly and most eloquently in the Declaration of Inde-
pendence, and his commitment to democracy and
republican government never waned. Throughout
the birth of our nation, a unique assemblage of tal-
ented Americans discussed the best form of uni-
fled government with a level of intense interest
never again seen in this country, except perhaps
during the Civil War. Even then, the deep differ-
ences in attitudes toward slavery made creative
and peaceful political solutions impossible. The
contrast is stark next to Jefferson's boastful claim
about America in 1787

Happy for us, that when we find our con-
stitutions defective and insyfficient to se-
cure the happiness of our people, we can
assemble with all the coolness of philoso-
phers and set it to rights, while every oth-
er nation on earth must have recourse to
arms to amend or to restore their consti-
tutions.

{Julian P. Boyd ot ai., eds., Papars of Thomas
Jefsrson, vol. 12, p. 113}

From his position as the United States repre
sentative to France, so Jefferson viewed the delib-
erations back home. Of these, he had great expec-
tations which he shared with his feliow Virginian
James Madison, urging him to argue for a central
government with sufficient power to deal effective-
ly with national issues. Jefferson had proposed a
method of creating an executive branch of govern-
ment in 1776 while he served in the Continental
Congress, “so that Congress itself should meddle
only with what should be legislative.” He became
convinced that the Confederation could be fixed
by creating three separate branches of govern-
ment, and that "to make us one nation as to for-
eign concerns, and keep us distinct in Domestic
ones, gives the outline of the proper division of
powers between the general and [state] govern-
ments.” This judgment led him toward a broad
view of what the proposed 1787 convention should
do, and he formulated in the process a rather ad-
vanced philosophy of judicial review as a counter-
poise to Madison's suggestion that Congress be
given a veto power over state laws. In fact, Jeffer-
son argued that even the Confederation Congress
had inherent powers to govern in areas not ex-
pressly provided by the Articles of Confederation.

ngs on the

His broad, and mostly centralist, position became
settled in his mind by late summer in 1787, the
time when the convention was locked in heated
debate. Writing to Edward Carrington, a fellow
Virginian, on August 4, he remarked:

With all the imperfections of our present
government, it is without comparison the
best existing or that ever did exist. Its
greatest defect is the imperfect manner in
which matters of commerce have been
provided for. It has been so often said, as
to be generally believed, that Congress
have no power by the confederation to en-
Jorce any thing, e.g. contributions of
money. It was not necessary to give them
that power cxpressly; they have it by the
law of nature. When two nations make a
compact, there results to each a power of
compelling the other to execute it. Com-
pulsion was never S0 easy as in our case,
where a single frigate would soon levy on
the commerce of any state the deficiency
of its contributions; nor more safe than
in the hands of Congress which has al-
ways shewn that it would wait, as it
ought to do, to the last extremities before
it would erecute any qf its powers which
are disagreeable.

(Papers of Thomas Jaflerson,
vol. 11, p. 678-9)

In Jefferson's mind, viewed from his perspective in
royal France, a division of powers would serve the
new nation well. It was the difficulty of administer-
ing every detail of government that caused the
Confederation Congress to lose sight of its duties
and responsibilities. Jefferson favored creation of
some sort of executive office to correct this prob-
lem.

I think it very material to separate in the
hands of Congress the Executive and Leg-
islative powers, as the Judiciary already
are in some degrees. This I hope will be
done. The want of it has been the source
of more evil than we have ever erperi-
enced from any other cause. Nothing is so
embarrassing nor so mischievous in a
great assembly as the details of execution.
The smallest trifle of that kind occupies
as long as the most important act of legis-
lation, and takes place of every thing else.
Let any man recollect, or look over the
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Jiles of Congress, he will observe the most
important propositions hanging over
Jrom week to week and month to month,
till the occasions have past them, and the
thing never done. I have ever viewed the
executive details as the greatest cause of
evil to us, because they in fact place us as
if we had no federal head, by diverting
the attention qf that head from great to
small objects; and should this division of
power not be recommended by the Con-
vention, it is my opinion Congress showld
make it itself by establishing an Execu-
tive commiltee.

{Pagsrs of Thomss Jeflersoa, vol. 11, p. 679)

When he learned of the proposed new constitu-
tion, he expressed general approval of the plan,
and he especially liked the parts that introduced
more direct democratic government. Features pro-
viding for the peaceful continuation of government
without continual recurrence to the states, the sep-
aration of powers, and creation of an executive
branch with veto power promised to improve the
nation's government. He described his reaction in
a long letter to Madison:

I like the power given the Legislature to
levy taxes; and for that reason solely ap-
prove of the greater house being chosen by
the people directly. For tho' I think a
house chosen by them will be very illy
qualified to legislate for the Union, for
Jforeign nations &c. yet this evil does not
weigh against the good of preserving in-
violate the fundamental principle that the
people are not to be taxed but by represen-
tatives chosen immediately by themselves.
I am captivated by the compromise of the
opposite claims of the great and litlle
states, of the latter to equal, and the for-
mer to proportional influence. I am much
pleased too with the substitution of the
method of voting by persons, instead of
that of voting by states: and [ like the neg-
ative given to the Executive with a third
of either house, though I should have liked
«. better had the Judiciary been associat-
ed for that purpese, or invested with a
similar and separate power.

{The Papers of Thomas Jeferson.

vol. 12, p. 433-40)

Jefferson continued with ar outline of what he
did not like, listing first the omission of a bill of
rights that would provide “clearly and without the
aid of sophisms” for such fundamental {reedoms
as religion and press, trial by jury, and protection
from standing armies and monopolies. “A bill of
rights is what the people are entitled to against ev-
ery government on earth, general or particular, and
what no just government should refuse, or rest on
inference,” he added, and on this particular point
he never wavered. At first, Jefferson felt so strong-
ly about the need for amendments to protect fun-
damental rights that he expressed in no uncertain
terms his hope that nine states would approve the
constitution so that it would be ratified, but that
the last four might withhold approval until a bill of
rights was added. This would prevent a clear and
firm union from coming into being until such a bill
was added to the Constitution. Ironically, Jeffer-
son’s impractical design for ratification, expressed
in a letter to a fellow Virginian, was used by Pat-
rick Henry in the Virginia convention in an attempt
to win votes for those opposed to the constitution
on other grounds, a ploy strongly challenged by
James Madison. Jefferson continued to press for a
bill of rights, and he had the pleasure of watching
it move rapidly toward adoption when he was Sec-
retary of State in the first administration.

The only other part of the proposed constitution
that greatly troubled Jefferson was the re-eligibility
of the president. As he explained to George Wash-
ington, whom he knew would be elected the first
president, Jefferson feared that the office would be
given several times by election, then made an of-
fice for life, then become hereditary. He wrote:

I was much an enemy to monarchy before
I came to Europe. I am ten thousand
times more so since I have seen what they
are. There is scarcely an evil knoun in
these countries which may not be traced
to their king as its source, nor a good
which is not derived from the small fibres
of republicanism existing among them. |
can further say with safety there is not a
crowned head in Europe whose talents or
merit would enable him to be elected a
vestryman by the people of any parish in
America. However [ shall hope that before
there is danger of this change taking
place in the office of President, the good
sense and free spirit of our countrymen
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will make the changes necessary to pre-
vent it. Under this hope I look forward to
the general adoption of the new constilu-
tion with anxiety, as necessary for us un-
der our present circumstances.

{Papars of Thomas Jeferson, vol. 13, p. 128)

But because of the universal popularity of George
Washington, few contemporaries shared Jefferson's
apprehensions, and his unceasing belief that the
re-election of the president should be limited did
not HYecome part of the constitution until 1851
when the Twenty-second Amendment was ratified.

By the spring of 1788, Jefferson had reconciled
himself to improving the imperfect Constitution
over the coming years rather than during the
process of ratification. As he explained to a
Frenchman:

I see in this instrument a great deal of
good. The consolidation of our govern-
ment, a just representation, an adminis-
tration of some permanence and other
Jeatures of great value, will be gained by
it. There are indeed some faults which re-
volted e a good deal in the first moment:
but we must be contented to travel on to-
wards perfection, step by step. We must be
contented with the ground which this con-
stitution will gain for us, and hope that a
Javourable moment will come for correct-
ing what is amiss in it

{Papers of Thomas Jaferson, vol. 13, p. 174)

And on the eve of establishing the new govern-
ment, Jefferson viewed the future optimistically:

Our new constitution, of which you speak
also, has succeeded beyond what I appre-
hended it wouwld have done, I did not at
Jirst believe that 11 states out of 13 wowld
have consented to a plan consolidating
them so much into one. A change in their
dispositions which had teken place since
I teft them, had rendered this consolida-
tion necessary, that is to say, had called
Jor a federal government which could
walk upon its own legs, without leaning
Jor support on the state legislatures. A
sense of this necessity, and a submission
to it, is to me a new and cunsolatory
proof that wherever the people are well in-
Jormed they can be trusted with their oun
government; that whenever things get so

Jar wrong as to attract their notice, they
may be relied on to set them to rights.

(Pagers of Thomas Jeffarsoa, vol. 14, p. 420)

Jetterson's philosophy remained as he expressed
it to George Mason, a Virginia delegate to the Con-
stitutional Convention who refused to sign the
document, not long after becoming Secretary of
State: “In general I think it necessary to give as
well as take in a government like ours.” He was to
have many chances to practice that philosophy as
the new government moved forward and he found
himself at odds with the strong Secretary of the
Treasury, Alexander Hamilton, whose view of re-
publicanism differed considerably from his own.
Their debate and opposing philosophies over the
creation of the national bank are classic state-
ments of sirict and loose interpretations of federal
powers as outlined in the Constitution. Jefferson
argued that the Constitution said nothing about a
bank, and that the government could not therefore
create one. But his position was not so simple on
the matter of constitutional interpretation. Jeffer-
son above all other founding fathers was comfort-
able with change throughout his long life, and to
isolate his opinions in a few statements made dur-
ing the first decade of the nation's history leads to
a contorted understanding of his philosophy in
general.

Some of the s'rict constructionist views he ex-
pressed during the 1790s stemmed from what Jef-
ferson thought to be monarchists’ attempts to cen-
tralize power in the executive branch and in the
Senate, steps he believed to be confirmed by adop-
tion of the Alien and Sedition Acts. Enforcement of
those acts threatened the liberties of all Americans
by restricting speech and freedom of expression,
and Jefferson had denounced them most strongly
in his Kentucky Resolution of 1798. Concerned
that the threat of war with European powers was
being used by the Federalists to concentrate pow-
er in a few hands, Jefferson wrote a remarkable
statement of his political principles in which he
stated—perhaps overstated in some instances—his
fundamental commitment to the Constitution and
republican government. In a 1799 letter to Elbridge
Gerry. another delegate to the Constitutional Con-
vention who refused to sign, he said:

I. .. wish an inviolable preservation of
our present federal constitution, accord-
ing to the true sense in which it was
adopted by the States, that in which it
was advocated by its friends, and not that
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which its enemies apprehended, who and Virginia Resolutions, Jefferson became expan-
therefore became its enemies; and I am sive in his expression of opinion regarding the
opposed to the monarchising its features Constitution as he continued his letter to Gerry:
by the forms of its administration, with a
view to conciliate a first transition to a I am for a government rigorously frugal
President and Senate for life, and from and simple, applying all the possible sav-
that to a hereditary tenure of these offices, ings of the public revenue to the discharge
and thus to worm out the elective princi- of the national debt;, and not for a multi-
ple. I am for preserving to the States the plication of afficers and salaries merely
powers not yielded by them to the Union, to make partisans, and for increasing, by
and to the legislature of the Union ils con- every device, the public debt, on the prin-
stitutional share in the division of pow- ciple of its being a public blessing. I am
ers; and I am not for trangferring all the Jor relying, for internal defence, on our
powers of the States to the general govern- militia solely, till actual invasion, and
ment, and all those of that government to Jor such a naval force only as may protect
the Erecutive branch. our coasts and harbors from such depre-
(Paul Leicester Ford, The Writings of Thomas dations as we have experienced; and not
Jeflerson (1888), Vli, 327) Jor a standing army in time of peace,
which may overawe the public sentiment;
He feared a trend toward the abuses of power as nor for a navy, which, by its oun er-
he outlined them in this letter, and the climate of penses and the eternal wars in which it
partisan strife during the late 1790s discouraged will implicate us, will grind us with pub-
him. Typically, Jefferson turned toward philosophi- lic burthens, and sink us under them. I
cal principles that he had advocated since the birth am for free commerce with all nations,
of the nation, and he applied them to acts of gov- political connection with none; and little
ernment with which he had disapproved since or no diplomatic establishment. And I am
adoption of the Constitution. He had opposed a not for linking ourselves by new treaties
standing army all along and detested Hamilton's with the quarrels of Europe; entering that
use of a national debt to strengthen federal author- [feld of slaughter to preserve their bal-
ity. In the months after debate over the Kentucky ance, or joining in the confederacy of
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kings to war against the principles of lib-
erty. I am for freedom of religion, and
against maneurres to bring about a legad
ascendaney of one sect over another: for
Jreedaom of the press, and against all rio-
lations of the constitution to silence by
Jorce and not by reason the complaints or
critivisms, just or unjust, of our citizens
against the conduct of their agenls. And ]
am for encouraying the progress of sci-
ence in all its branches; and not for rais-
ing u hue and cry against the sacred
name of philosophy; for qwing the human
mind by stories of raw-head and bloody
hones to a distrust of its own vision, and
to repuse implicitly on that of others; to
go backwards instead of forwards to look
Jor improvement, to believe that govern-
ment, religion, morality, and every other
seience were in the highest perfection in
ayes of the darkest ignorance, and that
nothing can ever be devised more perfect
than what was established by our forefa-
thers.

{Ford, The Wrilings of Thomas Jefferson, VI, 327-8)

This statement was written during a time when
Jefferson feared for the survival of the union, but
in it one sees clearly his belief that it must be pre-
served by recourse to the power of the people
scattered over the land, in whom he had consum-
mate faith, Jefferson was prepared to repose fully
his faith in the people, contrasting them with the
commercial, monied interests collected into the
cities of the eastern seaboard. By 1820 he believed
those latter groups had finally abandoned the hope
of producing a monarchy in this country, but they
had turned their energies toward consolidating all
power in the national government. This he found
disturbing.

While he continued to express his belief in the
separation of powers and the system of checks
and balances, he refused to appeal to the public
when some thought these principles were under
attack. As he explained to Spencer Roan?, A Vir-
ginia judge, in 1819:

I withdraw from all contests o/ opinion,
and resign everything cheerfully to the
generation now in place. They are wiser
than we were, and their successors will be
wiser than they, from the progressive ad-
vance of science. Tranquillity is the sum-

mum bonum of age. I wish, therefore, to
offend no man's opinion, nor to draw dis-
quieting animadversions on my own.
While duty required it, I met opposition
with a firm and fearless step. But loving
mankind in my individual relations with
them, 1 pray to be permitted to depart in
their peace; and like the superannuated
soldier, 'quadragenis stipendiis emeritis,’
to hang my arms on the post.

{Ford, The Writings of Thamas
Jafferson, X, 142-3)

His faith in improvement found its constitutional
home in the amending system adopted as part of
the Constitution. He argued that "the real friends
of the constitution in its federal form, if they wish
it to be immortal, should be attentive, by amend-
ments, to make it keep pace with the advance of
the age in science and experience.” This process
would allow peaceful change and demonstrate
how our superior system of government moved
forward without the revolution or force that still
characterized European governments.

Jefferson believed in a strict construction of the
Constitution, to be sure, but his support for the
governmental system designed in 1787 was always
firm, sustained by his faith in the democratic proc-
ess. His advocacy of “a little revolution” periodi-
cally—perhaps in each generation—must be
viewed alongside his dedication to the amending
process to bri- , about peaceful change, and his
fear that a second constitutional convention would
be unwise. A study of Jefferson's constitutional
thought reveals most clearly the characteristic of
his great mind often overlooked: his opinion was
never fixed in any one position to remain unchang-
ing forever. Moreover, his evolving philosophy
throughout his long life was quite positive and op-
timistic. These are characteristics one should ex-
pect in the foremost spokesman for democracy in
the mod~in world, and our constitutional system is
stronger because of them.

Charles T. Cullen is president and librarian of the New-
berry Library in Chicago; he was until recently editor of
The Papers of Thomas Jefferson.
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Teaching Plan for Lesson 8
Thomas Jefferson’s Response
to the Constitution of 1787

Objectives

Students are expected to

1) identify and explain Thom,
Jefferson's  positive responses to
the 1787 Constitution:

2) identify and explain Thomas
Jefferson’s two major objections to
the 1787 Constitution;

3) take a position for or against
Thomas Jefferson' i two major ob-
jections to the 1787 Constitution:

4) interpret and apply to class-
reom discussions information and
ideas in letters from Jefferson to
James Madison, George Washing
ton, and Francis Hopkinson;

5) use information in primary
documents to write a brief essay
about the political ideas of Thomas
Jefferson.

Preparing to Teach the Lesson
Read the essay by Charles T.

Cullen, "Thomas Jefferson: Writings
on the Constitution.” Pay special

attention to Cullen's discussion of

Jefferson’s letters about the 1787
Constitution to James Madison (De-
cember 20, 1787) and George Wash:
ington (May 2, 1788). Read Lesson
¥, “Thomas Jefferson's Response to
the Constitution of 1787." Pay spe-
vial attention to the documents em-
phasized in this Lesson-——the letters
from Jefferson to Madison, Wash
ington, and Hopkinson,

Plan to spend at least two class
periods on this Lesson,

Opening the Lesson

Write the name Thomas Jefferson
on the chalkboard. Ask students to

list his major accomplishments in
the founding of the United States of
America. Make a list of student re-
sponses.  During  this  discussion,
point out that Jefferson was in
Frunce during the Federal Conven:
tion at Philadelphia.

Ask students to tell what they
know about Jefferson’s appraisal of
the Constitution during the period
17871788, when it was debated
and approved in state ratifying con-
ventions. After a brief speculative
discussion, tell students that the
main point of this Lesson is to ex-
amine four documents that reveal
Jefferson's  ideas  about  the
strengths and weaknesses of the
1787 Constitution.

Developing the Lesson

Ask students to read the first part
of the Lesson, including Jefferson's
December 20, 1787 letter to James
Madison and his 788 letter to
George Washington. Ask students
to answer the four questions that
foliow this document.

Assign the remainder of the Les
son, which includes letters about
the 1787 Constitution from JefYer
son to Francis Hopkinson and from
Jefferson to James Madison. Ask
students to respond to the two
questions that follow these letters.

Require students to respond to
item 1 at the end of the Lesson,
which pertains to the four primary
documents in this Lesson, Answers
to item 1 are presented below:

4. No, Documents I and 1L

b. Yes, Documents I and HL

. No, Documents 1. 11 HIL IV,

. No, Document Ll
e. Yes, Documents | L HEL IV,

-

f. Yes, Documents 1, I 1L IV,

£ No, Document I

h. Uneertain.

i. Yes, Documents 1 and 1L

J. Yes, Document |

Require students to support an-
swers to item 1 with specific refer-
ences to pertinent parts of the doe-
uments in this lesson. The purpose
of this activity is to require students
10 use evidenee from  primary
sources to justify answers about
political ideas.

Concluding the Lesson

Conduet a concluding class dis-
cussion about items 2 and 3 at the
end of the Lesson. These items per-
tain to Jefferson's two mgjor objec-
tions to the 1787 Constitution: (1)
the omission »f a Bill of Rights, and
(2) the fack of limits to the humber
of times that a person could be
vlected to the office of the Presi-
dent.

Ask students to explain and jus-
tify Jefferson's argument for a Bill
of Rights in the ULS. Constitution,

Next, ask students to take sides,
pro or con, in response to the 22nd
Amendment to the Constitution,
which satisties Jefferson's second
major objection to the Constitution
of 1787.

Conclude this Lesson with an es-
say writing assigniment, which is
doescribed initem 4 at the end of the
Lesson. After students have written
their essays, call upon a few stu-
dents to make S-minute presenta-
tions (o the class on the ideas in
their essays. Ask other students to
listen carefully and to raise ques
tions or make comments about the
presentations.

Ideas of ths Founders



Vil
Lesson 8

Thomas Jefferson’s Response
to the Constitution of 1787

Thomas Jefferson was the United
States Minister to France during the
summer of 1787, when the Federal
Convention met in Philadelphia. He
certainly would have been selected
to represent Virginia at the Conven:
tion, if he had been in the United
States. No American was a stronger
and more effective advocate of self-
government and human rights than
this author of the Declaration of
Independence. His advocacy of con-
stitutional reform, however, had to
be carried out through letters to his
friends and political allies in Vir-
ginia and other parts of the United
States,

The Federal Convention con-
cluded its work on September 17,
1787, when 39 delegates from 12
states signed the new Constitution
of the United States of America.
The Congress of the Confederation
resolved on September 28 to send
this Constitution to the states for
ratification. Jefferson, however, did
not receive a copy of the 1787 Con-
stitution until the second week in
November, and his first reaction
was that “there are verv good arti-
cles in it: and very bad. 1 do not
know which preponderate” (letter
to William 8. Smith, November 13,
1787)

Jefferson’s Letters to Madison
and Washington

After this initial outburst, Jeffer
son took time to examine and re-
flect upon the Constitution of {787,
He wrote a caretul response to the
new frame of government to his
friend and regular correspendent,
James Madison. In a letter to Jef-
ferson (October 24, 1787), Madison
had informed him about the delib-
erations at the Federal Convention
and provided reasons for support of
the 1787 Constitution. In his reply
to Madison (December 20, 1787),
Jefferson discussed his views about

)
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the strengths and weaknesses of
the new Constitution.,

Thomas Jefferson to James
Madlison
December 20, 1787

<o D will fwrite] a few words on the
Constitution proposed by our Conven.
tion. I like muweh the general idea of
framing a [federal] governmemt which
should go on of itself {independoently]
without needing continued  {approval
from] the stute legi. 'ures [the govern
ments of the thirteen states of the Fod-
el Union, as under the Articles of
Confederation]. T like the organization
of the govertauent into Legislative, Ju-
diciary and Executive. 1 like the power
given the Legislature to levy taxes: and
for that reason solely approve of the
eater house [House of Representa-
tives] being chosen by the people di-
rectly.. .. [The] people are not 1o be
taxed but by representatives chosen
immedintely by themselves. I am capti-
viated by the compromise of the oppo-
site claims of the great and little states,
of the latter to equal and the former 1o
proportionil influence. [This refers to
the Great Compromise whereby viach
stitte has twoe representitives in the
Senate and representation of states var
ies with population in the House of
Representatives.] T am much pleased
too s jth the substitution of the method
of voting {in the Senate and House of
Representatives] by persons, instead of
that of voting by states [as under the
Articles of Confederation]: and 1 hke
the negative [veto power] given to the
Exccutive jthe President] with a third
of either house [it takes a vote of 2 3 of
hoth Houses of Congress to overcome 3
President’s veto of an act passed ini-
tiallv by a sitnple majoritv]. . There
are other good things of less moment. §
will now add what | do not hke. First
the omission of a bill of rights providing
clearly ... for freedom of religion. free.
dom of the press, protection against
standing armies {and so forth]. ...

... Lot me add that a bill of rights is
what the people are entitled to against
every government on earth, general or
particular, and what no just governinent
should refuse. or rest on inference. The
second feature | dislike, and greatly
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dislike. is the abandonment in every
instance of the necessity of rotation in
office, and most particularly in the case
of the President. Experience concurs
with reason in concluding that the finst
magistrate will always be re-elected if
the constitution permits it. He is thenan
officer for life. . ..

.. An ineapacity to be elected a
seeond time would have been the only
effective preventative, ... Aflter all, it is
my principle that the will of the Major-
ity should always prevail. If they ap-
prove the proposed Convention in all its
parts. [ shall concur in it chearfully, in
hopes that they will amend it whenever
they shall find it work wrong. . .. 1 hope
that the education of the common peo-
ple will be at' ended 1o; convineed that
on their good sease we may rely with
the most security for the presenvation
of i due degree of liberty. ..

From December 1787 through
April of 1788, the ratifying conven.
tions of seven states met and ap-
proved the 1787 Constitution. Jef-
ferson, in France, continued to
receive information about the rati-
fving vonventions in letters from
America, And he continued to com-
municate his ideas on the 1787 Con.
stitution to his friends in America.
He wrote in a letter to George
Washington his criticisms of the
executive branch of government in
the 1787 Constitution.

Thomas Jefferson to George
Washington
May 2. 1788

— P will just observe |, that aceord.
ing to my ideas there is a great deal of
good inn it [the Constitution of 1787].
There are two things however which |
dislike strongly. 1. The want of a decla
ration of rights [Bill of Rights]. I am in
hopes the opposition of Virginia will
remedy this, and produce such a decla-
ration. 2. The pemetual re-eligihility of
the President. This | fear will make that
an office for life first, and then heredi.
tary. I was much an enemy to monarchy
before | came to Europe. I am ten
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thousand times more so since | have
seen what they are. There is scarcely an
evil known in these countries which
may hot be traced to their King o8 its
suuree, no a good which is not derived
from the small fibres of republicanism
existing amony them. I can further say
with safety there is not a crowned head
in Europe whaose talents or merit would
enable him to be clected a vestryman by
the people of anv narish in America,
However | shall hope that before there
is danger of this change taking place in
the office of President, the good sense
and free spirit of our countrvmen will
make the changles necessary (6 prevent
it. Under this hope [ ook forward to the
general adoption of the new constitu-
tion with anxicty, as necessary for us
under our prosent vircuamstaness, .

Answer these questions about
Jefferson's letters to Madison and
Washington. Use information and
examples in the two documents to
support or justify yvour answers.

1. What did Jefferson like about

the Constitution of 178772

2. What did Jefferson  dislike
about the Constitution?

3, What reasons  did Jefferson
have for the things that he
disliked in the Constitution?

4. In general, was Jeflerson's re-
sponse  to the Constitution
positive or negative? Explain,

Jefferson’s Opinions about the
Establishment of a New
Constitutional Government

By the end of July. 11 states had
ratified the 1787 Constitution, in-
cluding Jeflerson's state of Virginia.
Jefferson expressed his approval in
a letter to James Madison (July 31,
1788): "1 sincerely rejoice at the
aceeptance of our new  constitu-
tion.... It is a good canvas, on
which some strokes only wan! re
touching.” Six of the 11 ratifving
conventions, including the Virginia
Convention, had proposed amend-
ments to the 1787 Constitution that
would, if enacted. protect the rights
and liberties of individuals against
the power of the federal govern-
ment. Jefferson strongly approved
this development and hoped that it
would lead to certain changes in the
Constitution, whirh  he  wanted,
such as a bill of rights.

In March of 1784, the first Con-
gress under the new Constitution
gathered in New York City, the tem-

b

porary capital of the United States.
Preparations were made for the ar-
rival of George Washington, who
would take office on April 130 as the
first President under the new Con-
stitution. Jefferson wrote about the
establishment of government under

the 1787 Constitution (letter to
Franeis  Hopkinson, March 13,
1789).

Thomas Jefferson to Francis
Hopkinson
March 13,179

... Lam not of the party of federalists,
But I am much farther from that of the
Antifederalists. | approved from the
first moment, of the great mass of what
is in the new constitution, the consoli-
dation of the government, the organisa-
tion into Exccutive, legislative and judi-
ciary, the subdivision of the legislative,
the happy compromise of interests be-
tween the great and little states by the
different manner of voting in the dif-
ferent houses, the vating by persons
instead of states, the qualified negative
on laws given to the Executive. , and
the power of taxation. ... What § disap-
proved from the first moment abso was
the want of a bill of rights to guard
liberty against the legislative as well as
executnve branches of the government,
that iy o say to secure freedom in
religion. freedom of the press, freedom
from monopolies, freedom from unlow-
ful imprisonment, freedom from a per-
manent military. and a trial by jury inall
vases determinable by the laws of the
land. 1 disapproved also the perpetual
re-eligabilty of the President. To these
points of disapprobation 1 adhere, ...
With respect to the declantion of rights
I suppose the majority of the United
States are of my opinion: for 1 appre-
hend all the antifederalists. and a very
respectable proportion of the federal-
ists thimk that such a declaration shoulkd
now he annexed. .., With respect to the
re-eligibility of the president, T find my-
self differing from the majority of my
countrymen, for 1 think there are but
three states of the 1} which have de
sired an alteration of this, And indeed,
since the thing s established, 1 would
wish it not to be altered during the hife
of our great leader [George Washing-
ton], whose executive tajents are supe-
rior to those | believe of any man in the
world, and who alone by the authority
of his mane and the confidence reposed
in his perfect integrity, is fully qualified
to put the new government so under

way as to secure it against the efforts of

opposition. But having derived from our
error all the good there was in it | hope
we shall correct it [by constitutional
amendment] the moment we can ho
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longer have the same person at the
helm. These, my dear friend, are my
senfiments, ...

A few days later, Jefferson wrote
again to James Madison. He offered
these concluding remarks about the
new Constitution and the govern-
ment that was being created in
terms of it. He also discussed the
addition of a bill of rights to the
Constitution. He responded to four
ideas expressed by Madison (letter
of October 17, 1788) about why a
bill of rights was not needed in the
US. Constitution. Jefferson ex-
pressed his delight about Madison’s
inclination to support the addition
of a bill of rights in the US. Consti-
tution,

Thomas Jefferson to James
Madison
March 18, 1789

... I am happy to find that on the
whole you are a friend to this amend-
ment [hill of rights]. The Declaration of
rights is like all other human blessings
alloved with some inconveniences, and
not accomplishing fully its object, But
the good in this instance vastly over-
weighs the evil, 1 cannot refrain from
making short answers to the objections
which yuur letter state. 1o have been
raised. 1. That the rights in question are
reserved hy the manner in which the
federal powers are granted. Answer. A
constitutive act may certainly be so
formed us to need no declaration of
rights. The act itself has the foree of a
declaration as far as it goes: and if »t
gouvs to all material points nothing more
is wanting. ... But in a constitutive act
which leaves some precious articles
unnoticed,  and  raises  implications
against others, a declaration of rights
becomes necessary by way of supple-
ment, This is the case of our new fed-
eral constitution. This instrument forms
us into one state as to certain objects,
and gives us a legislative and executive
body for these objects, It should there-
fore guard us against their abuses of
power within the field submitted to
them. 2. A positive declaration of some
essential rights could not be obtained in
the requisite latitude. Answer. Halfl a
loaf is better than ne bread. If we
cannot secure all our rights, let us se-
eure what we can, 3. The limited pow-
ers of the federal government and jeal-
ousy of the subordinate governments
afford a security which exists in no
other instance, Answer. The first mem-
ber of this seems resolvable into the Ist.
objection before stated. The jealousy of
the subordinate governments is a pre-
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cious reliance. But observe that those
guvernments are only agents, Thy
must have principles furnished them
whereon to found their opposition. The
declaration of rights will be the text
whereby they will try all the acts of the
federal government. In this view it is
necessary to the federal government
also: as by the same text they may try
the opposition of the subordinate gov-
erniments. 4. Experience proves the in-
efficacy of a bill of rights. True. Bat tho
it is not absolutely eflicacious under all
circumstances, it is of great potency
always, and rarely ineflicacious, A brace
the more will often keep up the building
which would have fallen with that brace
the less. There iv a remarkable differ.
ence between the characters of the
Inconveniencies which attend a Decla-
ration of rights, and those which attend
the want of it. The inconveniences of
the Declaration are that it may cramp
government in its usefiu] exertions. But
the evil of this is shortlived, moderate.
and reparable. The inconveniencies of
the want of a Declaration are perma-
nent, afflicting and imeparable: They are
in constant progression from bad to
worse, The executive in our govern-
ments is hot the sole, it is scarcely the
principal object of my jealousy. The
tyranny of the legislatures is the most
formidable dread at present. and will be
for long years. That of the executive
will come in its tumn, but it will be at a
remote period. I know there are some
among us who would now establish
monarchy. But they ane inconsiderable
in number and weight of character. The
rising race are all republicans. We were
educdated in royalism: no wonder if
some of us retain that idolatry still. Our
young people are educated in republi-
canism. An apostacy from that to royval
ism is unprecedented and impossible. |
am much pleased with the prospect that
& declaration of rights will be added:
and hope it will be done in that way
which will not endanger the whole
frame of the government, or any essen-
tial part of it. ...

Answer these questions  about
Jefferson's 1784 letters to Francis
Hopkinson and James Madison. {se
information and cexamples in the
documents to support or justify
your answers.

1. What are two ideas about con.
stitutional rights that Jeflerson ex.
presses in his letter to Hopkinson
and in his letter to Madison?’

2, What are Jefferson's ideas
about how a bill of rights in the 'S,
Constitution could proteet individ-
uals against tyranny?

Q
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Jefferson was very pleased when
in the summer of 1789 the First
Federal Congress proposed amend-
ments to the Constitution that con-
stituted a Bill of Rights for the
American people. His friend, James
Madison, took the lead i proposing
and influencing action in Congress
to advance these amendments on
civil liberties and rights. (Madison
had been elected to represent his
district of Virginia in the House of
Representatives.)

Jefferson was satisfied that his
letters from France could have had
some influence on Madison and the
movement to add a bill of rights to
the Constitution. This finally hap-
pened on December 15, 1791, when
Virginia ratifird 10 of 12 proposed
amendments to the Constitution.
Thus, the required three-fourths of
the states had approved these
amendments, and they became part
of the U.S. Constitution. We call
Amendments [-X the Bill of Rights.

Jeffe son's other mgjor concern
about the 1787 Constitution, the
lack of limits on the number of
terms a person could have in the
office of President, was not re-
solved until passage of the 22nd
Amendment in 1851, This says:
“No person shall be elected to the
oflice of the President more than
twice...." The passage of this
amendment was a direct response
to the election of Franklin D.
Roosevelt to four terms as Presi-
dent. Before Roosevelt’s time, no
President had tried to contravene
the traditional limit of two four-year
terms in office.

Comprehending and
Interpreting Documents

1. Read the following statements
and decide whether or not cach
statement is a correct description
or interpretation of the contents of
one or more of four documents: (1)
Letter from Thomas Jefferson to
James Madiscn, December 20, 1787
() Letter from Thomas Jefferson to
George Washington, May 2, 1788;
('3) Letter from Thomas Jefferson to
Francis Hopkinson, March 13, 1784,
and (4) a letter from Thomas Jef-
ferson to James Madison, March 15,
1784, If a statement below is cor-
rect, answer YES. If it is incorrect,
answer NO. Identify the docu-
ment(s) that include evidepce to
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support each answer. Use these Ro-
man numerals to identify the docu-
ments: “I" for the 1787 letter to
James Madison, “II" for the letter to
George Washington, “llI” for the
letter to Francis Hopkinson, and
“IV” for the 1789 letter to James
Madison. If a statement cannot be
judged correct or incorrect, based
on evidence in one of the four doc-
uments, then answer UNCERTAIN.
Use the contents of the four docu-
ments to explain or justify your
responses to the items below.

a. Jefferson was opposed to the
power to tax in the 1787 Constitu-
tion.

YES e NO__. UNCERTAIN
—— DOCUMENT

b. Jefferson approved the Presi-
dent’s power to veto acts of Con-
Rress.

YES NO UNCERTAIN
—— DOCUMENT —

¢. Jefferson wanted the President
to have an unlimited term of office.
YES —— NO_—_ UNCERTAIN
e DOCUMENT

d. Jefferson was worried that
George Washington wanted to be-
come a monarch,

YES —— NO—— UNCERTAIN
w— DOCUMENT

e. Jefferson hoped that amend-
ments would be made to the 1787
Constitution.

YES e NO___. UNCERTAIN
e DOCUMENT —

f. In general, Jefferson approved
of the 1787 Constitution.

YES NO UNCERTAIN
——— DOCUMENT .

g. Jefferson said that he favored
the Anti-Federalists side in the de-
bate about ratification of the Con-
stitution.

YES NO UNCERTAIN
——— DOCUMENT e

h. Jefferson approved the power
of Congress to regulate commerce
in the 1787 Constitution.

YES e. NO o UNCERTAIN
— DOCUMENT .

i. Jefferson approved the separa-
tion of powers among three
branches of government.

YES e NO___ UNCERTAIN
— DOCUMENT —

J. Jefferson supported majority
rule, even if the majority voted
against his favorite ideas,

YES e NO_—_ UNCERTAIN
— DOCUMENT ——

2. In a letter to James Madison

(December 20, 1787), Thomas Jef-
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ferson wrote: . . . [A] bill of rights is
what the people are entitled to
against every government on earth
... and what no just government
should refuse, or rest on inference.”
Why did Jefferson write this state-
ment? Do you agree with it? Why?

3. The 22nd Amendment to the
U8, Constitution says: “No person
shall be elected to the office of the
President more than twice....”
Does this Amendment agree with

the ideas of Thomas Jeflerson, ex-
pressed in his letters of 1787- 178407
Do you agree with the 22nd Amend-
ment? Should it be maintained or
repealed? Why?

4. Select one of the following
questions: question "a” or question
b, Write a brief essay (no muore
than 500 words) in response to the
question that you select, Use the
four primary documents in this les-
son as sources of information for
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yvour essay. You are required to sup-
port all condlusions in your essay
with evidence from these tour pri
HIAry sources,

a. Was Jefferson primarily o sup-
porter or opponent of the Constitu:
tion of 17877 Explain.

b. Did Jefferson believe that pro
tecting the rights of individuals
should be the primary end or pur-
pose of a constitutional  dovern-
ment? Explain.
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PART IX

Introduction
Women and the Constitution, 1787-1876
Teaching Plan for Lesson 9

Lesson 9: Abigail Adams on the Constitutional
Rights of Women
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In the United States today, many
would say that women have made
enormous advances in social, eco-
nomic, and politizal life. Increas-
ingly, women in America have
earned advanced degrees in such
professions as dentistry, law, medi-
cine, and business administration,
in addition to the “traditional”
women-dominated areas such as
nursing, teaching, clerical and sec-
retarial fields, and retail sales.

If she were alive today. Abigail
Adams, wife of second US. Presi-
dent John Adamns, might shout “Hal-
lelujah!” at the progress made since
her time. She undoubtedly would be
pleased to know that letters she
vwrote to her huskand about the
civil rights of women are still re-
membered and guoted. As John Ad-
ams and others in the Continentai
Congress were deliberating about
individual liberties and national in-
dependence. she implored her hus-
hand to "Remeniher the Ladies™—
their civil rights and liberties and
claims to equal justice under the
law. According to her biographer
Phyllis Lee Levin, Abigail Adams in
her March 31, 1776 letter to tohn
Adams, "had launched, vrwittingly,

B l{llC 1t IX, Women and the Constitution
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the timeless campaign for women's
rights.”

From the time of Abigail Adams
until the second half of the twenti-
eth century. this campaign for con-
stitutional rights was very slow and
arduous. Ouly in our time have
many of the barriers to equal legal
rights for women fallen; the cam-
paign for full rights for women un-
der the Constitution continues to
this day.

Durirg the founding period of
United States history, political lead-
ors were concerned primarily with
the rights of white males. According
to Linda K. Kerber, an expert on
women in American history, "Amer-
icans continued to discuss political
affairs in terms that largely ex-
cluded women....” Professor Ker-
ber asserts: {Wlomen remained on
the periphery of the political com-
munity: it is possible to read the
subsequent  political  history  of
women in America as the story of
women's efforts to accompiish for
themselves what the Revolation
had failed to do” (Women of the
Republic, 1980, 12).

Part IX includes an essay by
Linda K. Kerber. Professor of His-
tory at the University of lowa, enti-
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tled * "Ourselves and Qur Daughters
Forever: Women and the Constitu-
tion, 1787-1876." Kerber enlightens
us about the status and role of
wamen from colonial times to the
early years of our nation following
the writing and ratification of the
U8, Constitution in the 1780s. She
highlights correspondence about
the legal rights of women between
Abigail Adams and her husband
John Adams.

Professor Kerber also discusses
other documents and events in the
long and difficuit struggle for wom-
en's rights under the Constitution.
She traces several state laws and
important court cases involving the
legal struggle that occwred in the
march for equality.

Linda Kerber's essay is followed
by a Teaching Plan and Lesson for
high school students: “Abigail Ad-
ams on the Constitutional Rights of
Women." The Teaching Plan and
Lesson provide materials for high
school history and  government
courses about the letters of Abigail
Adams that mark symbolically the
beginning of the continuing struggle
for women's constitutional rights in
our American society.

e



DOCUMENTS

“Ourselves and Our Daughters Forever”:
Women and the Constitution, 1787-1876

by LINDA K. KERBER

n 1876, the United States celebrated one hun-

dred years as an independent nation dedicated

to the proposition that all men are created equal
The capstone of the celebration was a public read-
ing of the Declaration of Independence in Indepen-
dence Square, Philadelphia, by a descendant of a
signer, Richard Henry Lee.

Elizabeth Cady Stanton, who was then president
of the National We.nan Suffrage Association, asked
permission to present silently a wonen's protest
and a written women's Declaration of Rights. Her
request was denied. “Tomorrow we propose o cel-
ebrate what we have done the last hundred years,"
replied the president of the official ceremonies,
“not what we have failed to do."

Led by Susan B. Anthony, five women appeared
nevertheless at the official reading, distributing
copies of their own Declaration. After this mildly
disruptive gesture, they withdrew to the other side
of the symmetrical Independence Hall. where they
staged a counter-Centennial. “"With sorrow we
come to strike the one discordant note, on this
one-hundredth anniversary of our country’s birth,”
Susan B. Anthony declared.

Although the rhythms of her speech echoed the
Declaration of Independence, as was fitting for the
day—"The history of our country the past hundred
vears has been a series of assumptions and usurpa-
tions of power over woman .. ."—the substance of
her speech was built on references to the Constitu.
tion. Anthony an< the women for whom she spoke
were troubled by the discrepancy between the uni-
versally applicable provisions of the Constitution
and the specificity of the way in which these provi-
sions were interpreted to exclude women. For ex-
ample, since all juries excluded women, women
were denied the right of trial by a jury of their
peers. Although taxation without representation
had been a rallying cry of the Revolution, single
women and widows who owned property paid tax-
es although they could not vote for the legislators
who set the taxes. A double standard of morals
was maintained in law, by which women were ar-
rested for prostitution while men went free, The
introduction of the word “male” into federal and
state constitutions, Anthony asserted, functioned in
effect as a bill of attainder, in that it treated wom-
en as a class, denying them the right of suffrage,
and “thercby making sex a crime.”

Anthony ended by calling for the impeachiment
of ali oflicers of the federal government on the

grouads that they had not fulfilled their obligations
under the Constitution. Their *“vacillating interpre-
tations of con :titutional law unsettle our faith in
judicial authority, and undermine the liberties of
the whole people,” she declared.

Special leg«slution for woman has
pluced us in a most anamaluus position,
Women invested with the rights of citi-
ens in one section—uoters, jurors, office-
holders—crussing an imaginary line, are
subjects in the next. In some States, a
married woman may hold property and
transact business in her nwn name; in
others her earnings belong to her hus-
band. In some States, a woman may tes-
tity against her husband, sue and be sued
in the courts; in others, she has no re-
dress in case of damage to person, proper-
ty, or chamcter, In case of divorece on ac-
count of adultery in the husband, the
innovent wife is held 1o possess no right
to children or property, unless by special
decrees of the court . .. In some States
women may enter the law schools and
practice in the cowrts; in others they are
Jurbidden. . .

These articles of impeachment ayainst
our rulers we now submit o the impar-
tial judgment of the people . . . From the
beginning of the century. when Abiyadl
Adams, the wife of ore president and
mother of another, said, “We will not hold
nurselres bound to obey laws in which we
have no roiee or representation,” until
now. woman's discontent has been steadi-
ly increasing, culminating nearly thirty
years ago in a simultaneous morement
wnony the wonmen of the nation, demand-
iny the right of suffrage. . .. It was the
buast of the fuunders of the republic, that
the rights for which they contended were
the rights of human natuve, If these rights
are ignored in the case of one-half the
people, the nation (s surely preparing for
is downfall. Governments try theniselves,
The recognition of @ gorerning and a gor-
erned class is incompatible with the first
principles of freedom. ., .

“Deciaration of Rights”
History of Woman Suffrage. ill, pp. 31-34
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Let us stand with Susan B. Anthony at her van-
tage point of 1876 and review the constitutional is-
sues that touched women's lives in the first hun-
dred years of the republie. During those hundred
yvears, basic questions were defined and strategies
for affecting legislation were developed. Not until
the century following the Centennial would women
direct their energies to constitutional amendment.
In the first century, the challenge was to under-
stand whether and to what extent women's politi-
cal status was different from that of men, and to
develop a rationale for criticizing that difference.

It is intriguing to speculate how the Founders
might have responded to Anthony's challenge.
Throughott the long summer of 1787 in Philadel-
phia, the 1 .le of women in the new polity went for-
mally unconsidered. Whether they came from
small or big states, whether they favored the New
Jersey or Virginia Plan, whether they hoped for a
gradual end to slavery or a strengthening of the
system, the men who came to Independence Hall in
1787 shared assumptions about women and poli-
tics so fully that they did not need to debate them.
Indeed, John Adams had missed the point in his
now-famous exchange with Abigail Adams to
which Anthony referred in her Centennial Address:
Abigail Adams had clearly had domestic violence
as well as political representation in mind as she
wrote; that is, she was thinking in both practical
and theoretical terms. Her husband refused to deal
with the issue:

Abigail Adams to John Adams
March 31, 1776
oo the new Code of Laws which T sup-

pose it will be necessary for you to make |
desire you would Remember the Ladies,
and be more generous and farourable to
them than your ancestors. Do not put
such unlimited power into the hands of
the Husbands. Remember all Men would
be tyrnts {f they could, If perticular care
and altention is not paid to the Laidies
we are determined te foment a Rebelion,
and will not kold ourselves bound by any

Laws in which we have no voice, or Rep-
resentation.

That your Sex are Naturally Tyrannical
is a Truth so thorouyily established as to
admit of no dispute . . .. Why then, not
put it out of the power of the vicious and
the Lawless to use us with eruelty and in-
dignity with impunity...."

Johir Adams to Abigail Adams

Aprit 14, 1776
As to your extraordinary Code of Laws, |
rannot but laugh. We hare been told that
our Struggle has loosened the bands of
Gorernment every where. That Children
and Apprentices were disobedient—that
schools and Colledges were groum turbu-
lent—that Indians slighted their Guard-
ians and Negroes grew insolent to their
Masters. But your Letter was the first In.
timation that another Tribe more numer-
ous and powerfull than all the rest were
grown discontented. . .. Depend upon it,
We know better than to repeal our Mascu-
line systems. . .. We have only the Name
of Masters, and rather than give up this,
which would compleatly subject Us to the
Despotism of the Peticoal, I hupe General
Washington, and all our brave Heroes
would fight. . .

Abigail Adams to John Adams

May 7, 1776
. Arbitrary power is like most other
things which are very hard, very liable to
be broken ...."

The exclusion of married women from the vote
was based on the same principle that excluded
men without property from the vote, If the will of
the people was in fact to be expressed by voting, it
was important that each vote be independent and
uncoerced. But men who had no property and
were dependent on their landlords or employers
for survival were understood to be vulnerable to
pressure; they were, in John Adams' words, “too
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dependent upon other men to have a will of their
own.” Adams acknowledged, in fact, that excluding
all women was somewhat arbitrary; but lines, as he
explained in a thoughtful letter to the Massachu-
setts politician James Sullivan, had to be drawn
somewhere.

John Adams lo James Sullivan

May 26, 1778
It is certain, in theory, that the anly mor-
al foundation of government is, the con-
sent of the people. But to what an extent
shall we carry this principle? Shall we
say that every individual of the coonmu-
nity, old and young, male and female, as
well as rich and poor, must consenl, «r-
pressly, to every act of legislation? No,
you will say, this is impossible. How,
then, does the right arise in the majority
to govern the minority, against their
will? Whenee arises the right of the nien
to govern the women, without their con-
sent? Wheniee the right of the old to bind
the young, withouwt theirs? ., ..

But why erclude women?

You will say, bevause their delicacy
renders them unfit for practice and expe-
rience in the great businesses of life, and
the hardy enterprises of war. ... Besides,
their attention is su much engayed with
the necessary nurture of their children,
that nature has made them fittest tor do-
mestic cares, And children have not judy-
ment or will of their vuwen, True, But will
not these reasons apply to others? It is not
equally true, thal men in general, in et-
ery society, who are wholly destitute of
pmperty, are also too little acquainted
with public affairs to form a right judy-
ment, and too dependent upon other men
to have a will of their ouwn? . . . They lalk
and vote as they are directed by some
man of property. . . .

Your idea that those laws which affect
the lives and personal liberty of all, ur
which infliet corporal punishment, affect
thuse who are nnt qualified to rote, as
well as those who are, is just. Bul so they
do women, as well as men; children, as
well as adults. What reason should there
be for excluding a man of twenty years
eleren munths and hwenty-seven days old,

Jrom a vote, when you admit one who is
luwenty-one? The reason is, you must fir
upon some period in life, when the under-
standing and will of men in general, is jit
to be trusted by the public. Will not the
same reason justify the state in firing
upon some certain quantity of property,
as a qualification?

The same reasoning which will induce
you to admit all men who have not prop-
erty, to wote, with thuse who have, for
those laws which affect the person, will
prove that you ought to admit women and
children; for, generally speaking, women
and children have as good judgments, and
as independent minds, as those men who
are wholly destitute of property; these last
being to all intents and purposes as much
dependent upon others, who will please to
Jeed, clothe and employ them, as women
are upon their husbands, or children on
their parents . . .

Depend upon it, Sire, it is dangerous to
open so fruilful a source of controversy
and altercation as would be opened by at-
tempting to alter the qualifications of vot-
ers; there will be no end of it. New claims
will arise; women will demand a rote;
lads from twelve to twenty-one will think
thetr rights not enough attended to; and
erery man who has not a farthing, will
demand an equal voice with any other, in
all acts of state. It tends to confound and
destroy all distinctions, and prostrate all
ranks to one common level . . .

John Adams spelled out with unusual frankness
what most of his colleagues believed. If dependent
men were to vote, the result would not be that the
will of all individuals was counted; rather the re-
sult would be that landlords and employers would
in effect exercise multiple votes. Married women
were thought to be in much the same state as un-
propertied men. Their property, according to the
ancient tradition of British law, came into their
husbands’ power when they married, a practice
known as coverture. The married woman, “cov-
ered” by her husband's civic identity, lost the pow-
er to manipulate her property independently. (She
remained, however, an independent moral being
under the law, capable of committing crimes, even
treason.) To give a vote to a person so dependent
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on anether's will seemed to give a double vote 1o
hushands. rather than to enfranchise wives, Ina
society in which it was assumed that the wife did
the husband's hidding, it seemed absurd to give
marricd men a political advantage over their un
married brothers. Therefore virtwally all the states
denied the franchise to married women as well as
to men without property.

The logic that excluded married women should
not have, on the fuce of it, excluded unmarried
women with property —-including widows. who
were not under the imnediate influence of an
adult man and who could buy and sell their prop
erty and who paid taxes, Single adult women might
have formed a substantial electonate, even with
covertire, But in practice custom rather than logie
prevailed, and single women were treated for the
most part as were their married counterparts

Only in New JJersey, where the state constitntion
of 1776 enfranchised “all free inhabitants™ who
cottld meet property and residence requirements,
did women vote; in 1790, possibly because of
Quaker influence, an election law used the phrase
“he or she™ in referring to voters.

call Inhabitants of this Coluong, of full
age, who are worth fifty pounds procla
martion maney, clear estate in the sane,
and have vesided within the county in
which they elaim a vote foy tectre months
immediately preceding the election, shall
be entitled to rote for Representatives in

Council and Assembly: and also for all
other public afficers, that shall be elected
by the people of the county at lamge . .

New Jersey Constitution, 1776

Nooperson steall be entitled to vole in any
othey towenship or precinet, than that in
witich he op ske doth actually reside af the
time of the clection ... Every voter shall
openty, aud (v jadl vicw deliver his or her
hallot . ..

Acts of New Jersey, 1787

The generid tendeney in suffrage law thronghout
the nineteenth contury was to broaden the elector
die by gradually eliminating property and racial
quadifications: vet the New Jersey election statute
did not become a model for other states, In 1797
the women's vole was thought to have been exer
cised as i bloe vote in favor of the Federalist can-
didate tor Elizabethtown in the state legisliature,
and it was alleged to have made a real difference
in the outeome of the election,

Faced with this gender gap, the defeated Demo
cratic Republicans Lsunched a bitter campaign with
two themes that were to appear and reappear as
fong as woman suftrage wias debated m this coun.
try. Fipst, they argued that women who appeared
at the polls were unfeminine, forgetful of thewr
proper place. Second. they asserted that women
were casily manipulated, if not by bushands, then
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by fathers and brothers. It took ten years, but in
1807 New Jersey passed & new election law ex-
cluding all women from the polls, and no other
state attempted New Jersey’'s 1776 experiment.

In the absence of a collective political move-
ment, no delegate came to Philadelphia prepared
to make an issue of woman suffrage or of any oth-
er distinctively female political concern; no one
came prepared to engage in debate over the extent
to which women were an active part of the politi-
cal community.

With the benefit of hindsight, it is possible for
historians to identify some political issues which
politically empowered women might well have
raised had the Constitution guaranteed their right
to participate in a republican government. (Some
of these issues were to be addressed only a few
years later, by Montagnards and Jacobins in
France.) One obvious issue is divorce reform. In
some states divorce was nearly impossible in 1787;
in all it was extremely difficult. Since the majority
of petitioners for divorce were women, the issue
was one in which women had a distinctive interest.
The language of republicanism, with its acknowl-
edgment that the new order validated a search for
happiness, was taken by a number of people to im-
ply that divorce reform was a logical implication of
republicanism. But the Constitution said nothing
about it, and the states loosened restrictions only
slowly. Two generations later women's rights activ-
ists would place divorce reform high on their polit-
ical agenda; it is probable that it would also have
been given priority on an agenda drafted in the
1780's.

A second concern might have been pensions for
widows of soldiers. The Continental Congress au-
thorized modest pensions for the widows of offi-
cers, but widows of soldiers would not be provid-
ed with pensions until 1832, by which time, of
course, many of them were dead. It is easy to
think of other issues: the right of mothers to child
custody in the event of divorce, restrictions on
wife abuse, the security of dower rights. But ex-
pressions of opinion on these issues remained the
work of individuals; no collective feminist move-
ment gave them articulate expression as was the
case in France. No organized female political pres-
sure was brought to bear at the Constitutional
Convention; there do not seem to have been Amer-
jican predecessors of the female Jacobin clubs of
Paris.

The Constitution reflected the experience of the

white upper and middle-class men who wrote it
and the experience of their constituents, the men
of the upper and lower middle classes, the farmers
and artisans, who had, as historian Edward Coun-
tryman has observed, “established their political
identity in the Revolution.” Women had not yet, as
a group, firmly established their political identity.

The Constitution did not explicitly welcome
women as yoters or take particular account of
them as a class. However, what the Constitution
left unsaid was as important as what it did say.
The text of the Constitution usually speaks of “per-
sons”; only rarely does it use the generic “he”.
Women as well as men were defined as citizens.
The Constitution establishes no voting require-
ments, leaving it up to the states to set the terms
by which people shall qualify to vote.

Article I, section 2: The House of Repre-
sentatives shall be composed of Menibers
chosen every second Year by the People vf
the several States, and the Electors in
each State shall have the qual{fications
requisite for Electors of the most numer-
ous Branch of the State Legislature.

Thus women were NOT explicitly excluded from
Congress, nor even from the Presidency. The Con-
stitution, in fact, left an astonishing number of sub-
stantive matters open to the choices of individual
states; every part of it was opan to change by
amendment. This flexibility is an important reason
for the survival of the American Constitution, as
contrasted to the other republican constitutions of
the era, like the French, which were far more de-
tailed and explicit, but also less resilient. Women
might have been absorbed ful’ - into the American
political community without the necessity of con-
stitutional amendment.

Yet this absorption did not occur automaticaily.
No state imitated New Jersey's experiment with
suffrage before the Civil War; only a few—Ultah,
Wyoming, Colorado—did so after the war. No state
moved to place non-voters on juries, although
there was obvious common sense in the argument
that in order for a woman to be tried by her peers
a jury should include women, whether or not wom-
en voted in that state. Although the old argument
that the proper voter was a person of property
eroded as liberals steadily decreased property re-
quirements for voting by men, women were not en-
franchised.
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Still, even without the vote, effective political co
alitions of feminists and legal reformers developed
at the end of the 18308, They were interested in
the codification and simplification of state Laws,
They pressed for the passage of Married Women's
Property Acts that would enable married women
to control property without necessitating cuinher
some trusteeship arrangements, Beginning with a
severely limited statute passed in Mississippi in
18349 and continuing throughout the century, state
Married Women's Property Acts gradually extend.
ed the financial independence of married women.
making it possible for a few feminists to entertain
a vision of g full range of women's political activie
tv. even under the older requirements of property-
holding. However, the new control which women
achieved over their own property was not aceom
panicd by the extension of the franchise.

The New York State Married Women's Property
Act provides an exampl of this type of legisktion;

The real and persornal property of iy
Seniade [row wmarried and | ek may here
after marey, ard which she shell own
the timee of marriage, and the vents, is

sues and progits thevegl shall wot bhe sub
Ject to the disposal of her husband, nwor be
Liable for his debts, and shall continue hey
sole and separale property, as {f she weepe
a single femiede, . 71t shall be e tud for
any marvied fepaly to receire by gil,
grant, devise or béquest, from iy person
aother than her hushand and hold (o her
sole and separte use, us i she were o
single female, real and personal giropaerty,
aned the rents, issues aud profits thereog.
and the same shall not be subject 1o the
dispusal of her hasband, nor be Liable for
his debts . ..

A marvied woman may haygain, sell,
assign, and transter her sepirate personid
property, and carry on ang brade or sy
Hess, ared perforne aey faboy o sepvices
un her sole and sepasate aeconnt, and th
carnings of any marvied wonan frome her
trade . . shall be her Sole and separate
property, apd ey e oused or ineested by
herv in hevown name ...

Any married woman wmay, while war
vivd, sue aned be saed inoall meatters har
ing velation to her, . sole o sepuaale
property . ooin the saane sanner as if she
were sede

Frery marvied woman o8 heveh @ copusty
tited and doeclaryod to e the joint o wad
ian of her childven, with her lo steid,
with vqual powers, vights, and dulics in
regered -t them, with the frasheaned .

New York State Married Women's Property
Acls. 1848. 1860

Fzabeth Cady Stanton, who had been a strong
supporter of the New York Married Women's Prop
erty Act, was also an energizing force behind the
gathering of women in Seneca Falls in 1848, She
and others who prepared and signed the "Declara
tion of Sentiments” at that meeting addressed
forcefully the wavs in which women had not been
fully absorbed into the republican political order,
although they were eitizens. After a prefiace casting
“Man” in a rhetorical role copnparable to that
plaved by King George I in the Declaration of In-
dependence, the Declaration of Sentiments ad-
dressed constitutional and legal as well as social
questions: trial by jury. the relationship between
taxation and representation, the persistence of
coverture,

l .
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He has compelledd her to sabmit 1o haaes,
t0i the formetion af which she had o
raice L

He has niade her, i maeried, in the eqe
aof the lae, civilly dead |

He has taken from her all vight in paop
crly, cren to the wayes she carus L

Afterdepriving her of all vights as q
marricd awwman, if single, and the owner
uf property, bee has eed loev (o support q
yavernnient which reeogises her anty
twhew her property can be made profiebie
feo #t .

Deciaralion of Sentiments

The fegistative gaivs of the early part of the cen
tury and the cmergence of @ women's movement i
mid century were pot, however, followed by a
wave of enfranchisement, In fact, women found
themselves excluded from the debate about the ox
tension of the franchise which was engendered by
the Civil War,

The Civil War was not only o military erisis bat
also a revolution in polities, which wonld be vali
dated by the Thirteenth, Fourteenth, and Fifteenth
Amendments, By now there was. most emphatical
Iv. a eollective women's prosence-—in the Sanitary
Conmaissions, the women's abolitionist societjes,
the Women's Navdonal Loyal League. But the
"Woman Question™ had nos Leon central to the ide
ology of the Civil War, and once agin, women
found they could not claim its benetits by implica
tion. Abolitionist and Republican feminists had
permitted themselves to anticipate that suffrage
would be the appropriate reward for their saerr-

fices and support of the war effort. Their resent-
ment was therefore all the greater when woman
suflrage was not made part of the post-war amend
ments. The inclusion of the word “male” in the
second section of the Fourteenth Amendment—a
section never enforced--rubbed salt in i raw
wotndd.

Faurteenth Amendment. 1868
Section one

Al persons borie or naturalized in the
Uwited States, and subjoect to the jurisdic
Livp thereof, are citizens of the United
Stales and of the State whevein they re-
séde. No State shall meake ar enforee any
law aclich shall abridge the privileges or
inemunitivs of citisens of the Unitedd
States; nor shall any State deprive any
person af Life, Liberty or property, without
due process of laaw; nor deny to any per-
son withion (s jurisdiction the equal pro
fecting of the tuws,

Section two

Representatives sheldl be appartiomeed
amany the several States aceonding 1o
their respective numbers, counting the
whole wwmber of persons in vach State,
cvcluding Indians not tared, But when
the right to rote at any election far the
choive af electors for President and Viee-
President of the United States, Represen-
tatives in Congress, the erecutive daud
Judicial officers of a State, or the niem-
bers of the legistatiore thervof, s denied to
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way of the wale inabitants af such Stuate,
being twenty one years of age and citi-
Jens of the United Stdes, or in iy way
abridged, cocept for purticipation iy e
bedtion, or other erime, the basis of repy
sewtation therein shall be redaced in the
proportion which the winher of such
niale citizens shall bear to the whale nam
ber of male citizens Lwenly one gedrs of
ayge §n sach State .

Holding their tempers, suffragists embarked on a
national effort to test the possibilities of the first
section of the Fourteenth Amendment, only to dis.
cover that the Supreme Court rejected their argu-
ments. [t was tested first in 1873 by Myra Brad-
well, a Chicago woman who had studied law with
her husband. She had been granted a special char-
ter from the State of Illinois permitting her to edit
and publish the Chicago Legal News as her own
business, a business she carried on wvith distine:
tion. (After the Chicago fire destroyed many law
offices, it was the files of Bradwell's Legal News
on which the city's attorneys relied for their rec-
ords.) Bradwell claimed that one of the “privileges
and immunities” of a citizen guaranteed by Seetion
1 was her right to practice law in the State of L
nois and to argue cases. The llinois Supreme
Court turned her down, on the ground that as a
married woman, she was not a fully free agent,

In her appeal to the Supreme Court, Bradwell's
attorney argued that among the “privileges and im-
munities” guaranteed to each citizen by the Four-
teenth Amendment was the right to pursue any
honorable profession. “Intelligence, integrity and
honor are the only qualifications that can be pre-
scribed .. .. The broad shield of the Constitution is
over all. and protects cach in that measure of suc
cess which his or her individual merits may se
cure.” But the Supreme Court held that the right to
practice law in any particular staie was a right that
might be granted by the individual state; it was not
one of the privileges and immunities of citizenship.
A coneurring opinion added an ideological dimen
sion.

The watwral and proper tanid ity and deld
cacy which belongs to the pemade seaeei-
tently wnis it for many of the oceap
Lions of cicd L. The constitution of the
Janily organization, which is ponuded on
the divine opdinanece, us well us in the na

tire of things, indicates the dumestic
sphere as that which properly belongs o
the domain and fauctions of woemaihood.
The harmony, not to say identity, of in
tervsts and views whick boloyg or shoald
belong 1o the family institalion, is 1epug-
vt o the idea gf a woman adopling
déstinet aud irdependent career from that
af her hustand, So frepdy tiaed wus Hs
sentiment in the foanders of the cononion
lene that i hecame a neain of that sys-
tene of jurispradence that o wowan had
no legul cvistence seprale from ey has
bund, who was vequrded as ber head andd
representittive in the social state
gy of the Special rales of o floacing
Srom and depewdert apon this cardinal
principle sUll evist (e fadl force in most
stutes, One of these is that o merried
o is incapable, withow! hee las
Beasdd s copisend, of ik eng condracds
wihich shall be binding on her ar i
This rery tueapueily (0as one cioein
stanee achich the supreme court of Hlines
decnecd nportant in rendering o ner
vicd woman inconipelend jally Do perform
the daties und trasis that belonyg 1o the of
diee of an allarney aned copnselor.

Myra 8radwell v. State of illinois. 1873.

Meanwhile, suffragists in a number of places at.
tempted to test the other possibilities ot the first
section of the Fourteenth Amendment. In the pres.
idential election of 1872, suffragist women in a
number of districts appeared at the polls, arguing
that if all citizens had the right to the privileges of
citizenship, they could certainly exercise the right
to vote. Susan B, Anthony presented herself at a
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barber shop in the eighth ward in Rochester, New
York, which was serving as a polling place, and
convinced two out of the three polling inspectors
to register her, on the grounds that the New York
State Constitution made no sex distinctions in the
qualifications for voters. By the end of the day, fif-
teen more women had registered. On November 5,
having first assured the inspectors that if they
were prosecuted for admitting unauthorized per-
sons to the polls, she would pay their legal fees,
Anthony and the other women voted. But it was
Anthony and the other women who were arrested
for an illegal attempt to vote. When she was
judged guilty, she refused to pay her bail, hoping
to force the case to the Supreme Court. A support-
er, however, thinking he was doing Anthony a fa-
vor, paid it. The case was set for trial; in the inter-
lude she voted in the Rochester city elections, and
no one made a fuss. When the trial was moved to
another county, Anthony and her colleagues made
a whirlwind tour, speaking in approximately twen-
ty towns each, ensuring that public opinion would
not be uniformly against them even in a strange lo-
cale.

Anthony reasoned that sex was a characteristic
markedly different from youth or being an alien.
Although aliens could not vote, an individual alien
man could choose to become a naturalized citizen.
Minors could not vote, but minors, in the nature of
things, grew to adulthood. "Qualifications,” she ar-
gued, “can not be in their nature permanent or in-
swmountable. Sex can not be a qualification any
more than size, race, color, or previous condition
of servitude.”

The judge, wanting to deny Anthony the legal
system as a forum, directed the jury to bring in a
verdict of guilty, and immediately discharged the
jury. He fined Anthony $100. When she announced
that she would “never pay a dollar of your unjust
penalty,” he declined to enforce the punishment.
"Madam, the Court will not order you to stand
committed until the fine is paid.” Thus he had it
both ways; a verdict of guilty, which would dis-
suade others from following Anthony’s path, but a
refusal to punish, thus avoiding making Anthony a
martyr.,

The President of the Woman Suffrage Associa-
tion of Missouri was able to do what Anthony
could not. Observing that the "power to regulate is
one thing, the power to prevent is an entirely dif-
ferent thing,” Virginia Minor attempted to vote in
St. Louis. When the registrar refused to permit her

to register, she and her husband Francis, an attor-
ney who had developed the distinction between
regulation and prohibition of suffrage, sued him for
denying her one of the privileges and immunities
of citizenship. When they lost the case they ap-
pealed to the Supreme Court.

In Minor v. Happerselt, decided in 1875, the
Court ruled that change must happen as a result of
explicit legislation or constitutional amendment,
rather than by interpretation of the implications of
the Constitution. In a unanimous opinion, the
Ccurt observed that it was "too late” to claim the
right of suffrage by implication; the Founders had
been men who weighed their words carefully.
Nearly a hundred years of failure to claim inclu-
sion by implication made a difference. What might
have been gradual evolution in the Founders’ gen-
eration was avoidance of legal due process a hun-
dred years later—"If suffrage was intended to be
included . . . language better adapted to express
that intent would most certainly have been em-
ployed.” The Cour was not prepared to interpret
the Constitution firashly: “If the law is wrong it
ought to be changed; but the power for that is not
with us.... " The decision of the Court meant that
woman suffrage could not emerge from reinterpre-
tation of the Constitution; it would require either
an explicit constitutional amendment or a series of
revisions in the laws of the states.

... For nearly ninety years the penple
harve acted upon the idea that the Consti-
tution, when it conferred citizenship, did
not necessarily confer the right of sul-
Jrage. If uniform pructice long continued
can settle the construction of so important
an instrument as the Constitution of the
United States confessedly is, most certain.
ly it has been done here. Qur province is
to decide what the law is, not to declare
what it should be.

Minor v. Happersati, 1875,

In the years between 1848 and 1876, American
women had created a collective movement. It is
true that it did not include the entire female popu-
lation; many women were unaware and more were
hostile. But the activists had brought into being an
articulate and politically sophisticated pressure
group which was prepared to offer an explicit and
detailed criticism of the American political system
and to make direct demands for inclusion in it.
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public realm. In her Centennial Address, Anthony
expressed the full range of this vision, attacking
double standards in moral vodes, unequal pay
scales, unequal treatment of adulterers. She would
not be surprised teday to see wife abuse, female
health, or the feminization of poverty emerge as
topics high on the contemporary feminist agenda.
“It was the boast of the founders of the republic,
that the rights for which they contended were the
rights of human nature. If these rights are ighored
in the case of one-half the people, the nation is
surely preparing for its downfall,” she declared.

Anthony ended her Declaration of Rights with a
ringing conclusion. If there are any schoolchildren
today who still memorize, as children did in the
nineteenth century, great moments in the oratori.
~al tradition of this country—Webster's reply to
Hayne, Lincoln'’s Gettysburg Address——they should
add this to their repertory:

Susan B. Anthany. By L. Schamer. National Portrail Gatiery. Smithsonian institution. Wasninglon. D.C.

When Susan B Anthony rose to speak on July 4,

INTH, the stregios of {fenunist politics were being And now, at the cluse of a4 hundred gears,
realigned. She had the court decisions in Bradueell as the hour-hand of the great clock that
and Winor in mind as she spoke. She addressed ks the centuries points to 1870, we
not only the issue of suflrage but also the exclu declare vur fadh in the principles of selj’
sion of women from multiple aspects of the politi government; our full equality with man
cal community which the Constitution had created. in natural rights: that woman was nade
The right to serve on a jury had been so precious st por her own happiness, with the ab.
to American men that some states had refused to soluate right to herself—to all the opportu-
ratify the Constitution nntil they were convineed it nities apnd adrantages Life affonds for her
wouhl be added; vet “the women of this nation com p'ete development; and we deny that
have never been allowed a jury of then peers.” dogma of the centuries, incorporated in
even i erunes hke infanticide or adultery, where the codes of all nalions—that woman was
women's perspective might well be different from nmiade for man—her best intevests ... to be
that of men. Anthony decried the division of the sacpitived to fis will. We ask of our rul-
comnunity into i cliss of men, which governed, ers, al s hour, no special privileges, no
and a elass of women, which was governed. speetal legislation. We ask justice, we ask

Anthony's generation of feminists woutld begin equality, we ask that all the civil and po-
their campaign for sufltage to restore what the litical rights that belony to citizens of the
second section ol the Fourteenth Amendinent. - United States be guarantecd to us and our
with its introduction of the word sreale- - had Killed daughters forevey.

by puplication. A sufftage amendment would be in-
troduced in the Senate in 1878, and a new chapter . .
in the political history of feminism would begin. Suggested additional resding:

It is important to recognize that Stanton and An- Ehzabeth Cady Stf{l!l!:!l et al, The Histuryg of Woman Saflrage, 8
t!mny's dvtinit‘mn ol vthulit)jll)dv; the Constitu AI:‘f‘l};(rl{ﬁ:,‘:ﬁJi"ﬁr Fomimat Papers {1973)
tion was considerably more inclusive than the vote
alone. It included a vision of cgalitarianism in the
process of lawmaking as well as in the outcome. },im:;: K. I\':;rll:-r!is the e;:lho; of “bm&;;l aflihe h;el;:uhli’r:
Ever since the 1848 Declaration of Sentiments, it atellect and Ideology in Revolutionary America (Uhapel
had included a vision of equality within the family, :z':.":i:‘;‘fgg’b:ﬁ?;:,’:gii&';"‘:,i:“o::a‘f:; ::?;;g:?ﬁ
between husbands and wives, as well as social focusing the Past (New Yark: Oxford University Press,
equality, between male and female citizens, in the 1982}, She is professor of history at the University of lowa.
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IX

Teaching Plan for Lesson 9
Abigail Adams on the Constitutional

Objectives

Students are expected to

1) identify and have a better un-
derstanding of the lack of legal
rights of American women during
the founding period of the United
States;

2) analyze and appraise ideas
about the constitutional rights of
women in an exchange of letters
between Abigail Adams and John
Adams;

3) analyze and appraise ideas
about denial of constitutional rights
for women in a letter from John
Adams to James Sullivan.

Preparing to Teach the Lesson

Read the essay by Linda K. Ker-
ber, * ‘Ourselves and our Daughters
Forever': Women and the Constitu-
tion, 1787-1876." Pay special atten-
tion to the primary documents
used, especially the correspon-
dence between Abigail Adams and
her hushand John Adams.

Read the Lesson, “Abigail Adams
on the Constitutional Rights of
Women." Note the emphasis placed
on the Abigail Adams letters in this
Lesson.

Plan to spend at least three class
periods on this Lesson.

Opening the Lesson

Write the following lincs from a
popular women's rights song on the
chalkboard. Sing it or play a musi-
cal rendition of it. Students could
then sing it together to the tune of
“The Wearin' O’ the Green," an Irish
folk song:

Rights of Women

Song: T'is just one hundred vears
ago our mothers and our
sires
Lit up for all the world 1o
see the flames of free-
dom's fires,

Through bloodshed  and
through hardship they la-
bored in the fight.

Today we women labor
still for liberty and right,

Chorus:

Oh, we wear a yellow rib-
ban upon our women's
breast.

We are prouder of s
sunny hue than of a roval
CTest,

"Twas God's own primal
colors, born of purity and
light.

We wear it now for liberty,
for justice and for right.

Ask students to identify and ex-
plain the main idea of this verse.
Ask how this main idea pertains to
the framing of the 118, Constitution
in 1787 and to subsequent constitu
tional history.

Inform students that the main
point of this Lesson is to examine
the legal status and constitutional
rights of women in the founding
period of the United States.

Developing the Lesson

Ask students to read the Lesson
and prepare answers to the ques-
tions in the various sections of the
Lesson. Tell them to pay particular
attention to the documents in the
Lesson. Allow sufficient time for
students to read and prepare their
answers to questions about the doc-
uments. The documents in this Les-
son are listed below:

e Letter from Abigail Adams to

John Adams, March 31, 1776.
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e Lotter from .John Adams to
Abigail Adams, Apil 14, 1776,
e Letter from Abigail Adams to
John Adams, May 7, 1776.
e Letter from John Adams to
James Sullivan, May 26, 1776,
Conduct a class discussion about
the questions that follow the ex-
change of letters between Abigail
Adams and John Adams. Extend
this discussion to include John Ad-
ams’ letter to James Sullivan. Re-
quire students to explain and sup-
port their answers with evidence in
the documents.

Concluding the Lesson

Divide the eclass into two groups.
Require cach group to select a
chairperson to manage the group's
discussion and a panel of three re-
porters to summarize and commu-
nicate the group's ideas to the class.

Assign to Group 1 the task of
interpreting and defending the posi-
tion about women's rights in John
Adams’ letters to Abigail Adams
and to James Sullivan, which are
included in this Lesson,

Assign to Group II the task of
interpreting and rebutting the ideas
in John Adams' letters to Abigail
Adams and James Sullivarn,

After the two groups have com-
pleted their discussions of the as-
signed tasks, reconvene the entire
class. Ask the three-member panel
of reporters from Group I to report
its position on John Adams’ letter.
Then have the Group 1l panel report
its position on the John Adams’
letter. These reports should not ex-
ceed ten minutes.

After the two reports have heen
presented, open the discussion to
the entire class. Ask class members
to raise questions or make com-
ments (critical or supportive) about
the two panel reports.

Ideas of the Founders



IX
Lesson 9

Abigail Adams on the Constitutional

In the spring of 1776, shortly be-
fore members of the Continental
Congress in Philadelphia declared
American independence from Great
Britain, and eleven years before the
1787 Constitution was written,
Abigail Adams, wife of future pres-
ident John Adams, corresponded
with her husband concerning the
new government and the seldom-
discussed issue of “women's
rights.”

What kind of person was Abigail
Adams? What was the legal status
of women in the America of her
time?

Abigail Adams and the Status
of Women in 18th-Century
America

Born in Weymouth, Massachu-
setts in 1744, Abigail was the daugh-
ter oi the Reverend William Smith, a
Congregational minister, and Eliza-
beth Quincy Smith. Abigail had no
formal schooling, but she learned
much from her parents, and was
encouraged to select and read
books in her father’s large private
library. Later, Abigail wrote in a
letter to a friend that what she
learned she “picked up ... as an
eager gatherer” rather than from
“systematic instruction.”

A highly intelligent person,
Abigail's educational achievements,
though informal, were unusual for a
woman of her day. So was the ac-
tive partnership she shared with her
husband, who respected and ad-
mired her opinions, and frequently
sought out her views. She described
herself as having an innate desire to
be a “rover,” but her sex denied her
that privilege.

During Abigail's lifetime and for
many years to follow, women were
expected to stay in the background
rather than on the center stage of
political and societal activity. At the
time of the Constitutional Conven-
tion in 1787, women had few legal
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Rights of Women

rights and economic opportunities.
Females were barred from most
occupations. They were not al-
lowed to vote, manage property,
make binding contracts, sue in
court, serve on juries, speak in pub-
lic (for the most part); nor could
they act as the legal guardians of
their children.

Under English common law. the
model for American lawmakers,
husband and wife were treated le-
gally as one person, and the hus-
band was definitely in the driver's
seat! Any money or land a woman
possessed became the property of
her husband once she married. Dr.
Benjamin Rush once warned a
young female that there would be
“no will of your own when you
marry.”

A married woman gave up all
individual status, and kept no legal
right to her own earnings or even
her personal belongings. The hus-
band vsas held responsible for sup-
porting his wife and paying her
debts. Men simply believed that
women were not capable of han-
dling business affairs.

Most women of the founding pe-
riod of the United States lived in a
rural culture based on an agricul-
tural economy. In the typical “wom-
an's domain” daily activities took
place within a feminine, domestic
circle. There was much local isola-
tion, political apathy, and very little
literacy among women. Men dis-
cussed politics in terms that largely
excluded women. The woman's role
was defined by society as being
primarily in the home—mainly the
kitchen.

Under the law of corverture, a
martied woman's property was un-
der her husband's control during
the life of their marriage. State leg-
islatures sent mixed messages
about male and female political be-
havi~.. There were different stan-
* .us for the two sexes. Women,
married or single, were responsible
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for acts of espionage or treason and
were subject to full penalties under
the law. Yet a married woman could
make no political choices of her
own. Indeed, a married woman was
“covered” by her husband's civic
identity. She lost the power to act
independently, yet remained an in-
dependent moral being under the
law, quite capable of committing
and being tried for crimes. Unmar-
ried women with property should
have been excluded from such
treatment, but custom usually pre
vailed. Single women were treated
no better than their married coun
terparts.,

Safeguards for women's control
of property, such as married wom:
en’s property acts, preservation of
dower rights, and laws concerning
divorce (it was almost impossible
for a woman to seek divoree), were
in the future of American women,
These rights and privileges were
not part of the founding period of
the United States,

An Exchange of Letters
Between John and Abigail
Adams

During the Revolutionary War, is-
sues of human rights were raised to
the forefront in public debates. And
s0 it was in the Continental Con-
gress, where in the spring and sum-
mer of 1776, participants discussed
the “unalienable rights” of individ-
uals and the possibility of declaring
independence from Britain. A prom-
inent member of the Continental
Congress was the husband of
Abigail Adams—John Adams of
Massachusetts. From the end of
March until early May 1776, Abignii
and John Adams corresponded reg
ularly. Read the excerpts from the
three letters that follow and pre-
pare to discuss the main ideas
about women’'s rights in these let-
ters.
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Abigall Adams to JJohn Adanis
March 31, 1778

. I omg to hear that you have de-
clared an independency [A Declaration
of Independence for the United States
of America, which was formally issued
in July 1776}—and, by the way, in the
new code of laws [constitution], which 1
suppose it will be necessary for you to
nmake, 1 desire yvou would remember the
ladies, and be more generous and favor-
able to them than {were] your ances-
tors. Do not put such unlimited power
into the hands of the Husbands. Re-
member all Men would be tyrants if
they coukd. If particular care and atten-
tion is not paid to the ladies, we are
determined to foment a Rebellion, and
will not hold ourselves bound by any
Laws in which we have no vuoice, or
Representation.

That your Sex are Naturally Tyranni-
ca} is a Truth so thoroughly established
as to admit of no dispute. But such of
you as wish to be happy willingly give
up the harsh title of master for the more
tender and endearing one of frieml.
Why, then, not put it out of the power of
the vicious and Lawless to use us with
crucky and indignity ... ? Men of sense
in all ages abhor those customs which
treat us only as the vassals of your sex.
Regard us then as Beings, placed by
providenee under your protection, and
in imitation of the Supreme Being make
use of that power only for our happi-

John Adams to Abigail Adams
April 14, 1776

As to your extraordinary Code of
Laws, I cannot but laugh. We have been
told that our Struggle [the rebellion
against Britain] has loosened the bands
of Government everywhere. That Chil-
dren and Apprentices were disobedi-
ent—that schools and Colleges were
grown turbulent—that inrlians slighted
their Guardians and Negroes grew inso-
lent to their Masters. Dut your Letter
was the first intimation that another
Tribe [women] more numerous and
powerful than all the rest [had] grown
discontented, This is rather too coarse a
Compliment, but you are so saucy, [
won't blot it out.

Depend upon it, we know better than
to repeal our Masculine systems, Al
though they are in full force, we know
they are little more than theory. We
date not exert our Power in its full
Latitude. We are obliged to go fair, and
softly, and in Practice, you know We are
the subjects. We have only the Name of
Masters, and rather than give up this,
which would compietely subject Us to
the Despotism of the Petticoat, 1 hope
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General Washington, and all our brave
Heroes would fight. . .. A fine story in-
deed, T begin to think the ministry as
deep as they are wicked. After stirring
up Tories, landjobbers, trimmers, big-
ots, Canadians, Indians, Negroes, Ha-
noverians, Hessians, Russians, frish Ro-
man Catholics, Scoteh, ... at last they
have stimulated the [woinen] to de-
miand new privileges and [to] threaten
to rebel.

Abigail Adams to John Adams
May 7, 1776

I cannot say that [ think you very
senerous to the Ladies, for whilst you
are prociaiming peace and good will to
Men. Emancipating all Nations, you in-
sist upon retaining an absolute power
over Wives. But you must remember
that Arbitrary power is like most other
things which are very hand, very liable
to be broken—and notwithstanding all
your wise Laws and Maxims we have it
in our power not only to free ourselves
but to subdue our Masters, and without
violenee throw both yvour natural and
legal authority at our feet. ..,

Answer the following questions
about the exchange of letters be-
tween Abigail Adams ano John Ad-
ams. Use information in these doc-
uments to support or justify your
answers.

1. How does Abigail Adams de-
pict men i her letter of March 31,
17767

2. Do you agree with her view-
point? Why or why not?

3. On what prinviple does Abigail
Adams base her demand that
women “will not hold ourselves
bound by any laws in which we
have no voice or representation.”

4. How does her statement com-
pare with the attitudes of American
“Patriot .” toward the British gov-
ernment during the Revolutionary
period?

5. Does John Adams’ reply to his
wife show a se-ious concern for her
views?

6. Would you classify John Ad-
ams’ reply as being one typical of a
modern-day  “male c¢hauvinist’™
Why or why not?

7. What does John Adams mean
when he says “We have only the
name of masters"? Interpret his
meaning of fearing the "despotism
of the petticoat™?

8. What influence does John Ad-
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ams think revolutionary activities
have on various minority groups?
9. Examine the May 7, 1776 letter
of Abigail Adams. What does she
mean by “arbitrary power is like
most other things which are very
hard, very liable to be broken...."?

John Adams’ Letter to James
Sullivan

In the following letter, John Ad-
ams reflected dominant views of his
time about the legal rights of
women. Examine the excerpts from
this letter and respond to the ques-
tions that follow it.

John Adams to James Sullivan
May 26, 1776

It is certain, in theory, that the only
moral foundation of government is, the
consent of the people, . ..

But why exclude women?

You will say, because their delicacy
renders them unfit for practice and
experience in the great businesses of
life, and the hardy enterprises of war, as
well as the arduous cares of state. Be-
sides, their attention is so much en-
gaged with the necessary nurture of
their children, that nature has made
them fittest for domestic cares. And
children have not judgment or will of
their own. True. But will not these
veasons apply to others? Is it not
equally true, that men in general, in
every society, who are wholly destitute
of property, are alse too little ac-
quainted with public affairs to form a
right judgment, and too dependent
upon other men to have a will of their
own? If this is a fact, if you give to every
man who has no property, a vote, will
you not make a fine encouraging provi-
sion for cormuption, by your fundamen-
tal law? Such is the frailty of the human
heart, that very few men who have no
propenty, have any judgment of their
own. They talk and vote as they are
directed by some man of propoerty, who
has attached their minds to his inter-
L R
The same reasoning which will in-
duce you to admit all men who have no
property, to vote, with those who have,
fur those laws which affect the person,
will prove that you ought to admit
women and children; for, generally
speaking, women and children have as
good judgments, and as independent
minds, as those men who are wholly
destitute of property; these last being to
all intents and purposes as much depen-
dent upon others, who will please to
feed, clothe, and employ them, as
women are upon their husbands, or
children on their parents. ...

Ideas of the Founders



Depend upn it, Sir. it is dangeroas to
open so fruitful a source of controversy
and altercation as would be opened by
attempting to alter the qualifications of
voters: there will be 1o end of it. New
claims will arise: women will demand a
vote; lads from twelve to twenty-one
will think their rights not enough at-
tended to; and every man who has not a
farthing, will demand an equal voice
with any other, in all acts of state. It
tends to confound and destroy all dis-
tinctions, and prostrate all ranks to one
common level,

Answer the following «uestions
about John Adams’ letter to 7|
van. Use information in this doc..
ment to support or justify your an-
SWers.

1. What is John Adams’ position
on veting rights for women?

2. How does Adams try to justify
and explain his position on voting
rights for women? Identify at least
two reasons used by Adams in sup-
port of his position.

3. What reasons could be ad-
vanced in opposition to Adams’ po-
sition on voting rights for women?
Present and explain at least two
reasons that could be used to argue
against Adams on this issue.

In the preceding letter, John Ad
ams stated what most of his constit-
uents believed. I dependent men
were given the vote, the end resuit
would be that landlords and em-
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ployers would basically gain or ex-
ercise mudtiple votes. To give a vote
te a person, including a woman,
dependent on another's will would
be giving a double vote in reality to
the one in true power. Society as:
sumed that a wif. ~lways did her
husband’s biddin, * "ould not giv-
ing the franchise . women be the
same as giving married men a polit-
ical advantage over their bachelor
brothers? At this time in United
States history, nearly all states de-
nied the vote to married women, as
well as to men without property.
Single women fared no better. Only
in New Jersey, where “all free in-
habitants” (who met property and
residence  reguirements)  were
granted the franchise, could women
vote. Even New Jersey eventually
reverted as a result of political lob-
bying, and in 1807 a new election
law excluded all women from the
polls.

By the time of the writing of the
Constitution in 1787 there were no
doubt several issues of particular
concern to women in addition to
suffrage, including divorce reform,
pensions for the widows of Revolu-
tionary soldiers, child custody, wife
abuse, dower rights; but no orga-
nized female political pressure was
in foree, and not a single male del-
egate expressed such female con-
cerns. The final document, ratified
in 1788, reflected the dominant
ideas of the men who wrote it and

their constituents, which did not
intlude voncerns for the rights of
women.

What was important, however,
was what the Constitution left un-
said. In speaking of the new na-
tion's citizens, “persons” is used
ordingerily, seldom the generie term
“he,” Women were not specifically
excluded from the 1787 Constitu-
tion. A number of choices on sub-
stantive matters, such as the right
to vote, were clearly left to the
states, and the Copstitution would
be left open to change by practice,
amendment, or interpretation. Such
flexibility, of course, is an important
reason why the US. Constitution
has endured, and it provided an
opening for the eventual inclusion
of women.

Reviewing and Interpreting
Documents

Divide the class into two groups.
Group [ has the task of interpreting
and defending the position on wo-
men's rights in John Adams' letters
to Abigail Adams and James Sulli-
van, Group I} has the task of inter-
preting and rebutting the position
on women's rights in John Adams’
letters to Abigail Adams and James
Suliivan. Select three members of
each group to briefly report the
ideas of the group to the entire
class.
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CONSTITUTION OF THE UNITED STATES

We the People of the United
States, in Order to form a more
perfect Union, establish .Justice, in-
sure domestic Tranquility, provide
for the common defence, promote
the general Welfare, and secure the
Blessings of Liberty to ourselves
and our Posterity, do ordain and
establish this Constitution for the
United States of America.

Article 1.

Section 1. All legislative Powers
herein granted shall be vested in a
Congress of the United States,
which shall consist of a Senate and
House of Representatives.

Section 2. The House of Repre-
sentatives shall be composed of
Members chasen every second Year
by the People of the several States,
and the Electors in each State shall
have the Qualifications reguisite for
Electors of the most numerous
Branch of the State Legislature.

No Person shall be a Repre-
sentative who shall not have at-
tained to the Age of twenty five
Years, and been seven Years a Cliti-
zen of the United States, and who
shall not, when elecied, be an In-
habitant of that State in which he
shall be chosen,

[Representatives and  direct
Taxes shall be apportioned among
the several States which may be
included within this Union, accord-
ing to their respective Number+
which shall be determined by add-
ing to the whole Number of Free
Persnns, including those bound to
Service for a Term of Years, and
excluding Indians not taxed, three

fifths of all other Persons.}' The
actual Enumeration shall be made
within three Years after the first
Meeting of the Congress of the
United States, and within every sub-
sequent Term of ten Years, in such
Manner as they shall by Law direct.
The number of Representatives
shall not exceed one for every thirty
Thousand, but each State shall have
at Least one Representative; and
until such enumeration shall be
made, the State of New Hampshire
shall be entitled to chuse three,
Massachusetts eight, Rhode-Island
and Providence Plantations one,
Connecticut five, New-York six,
New Jersey four, Pennsylvania
eight, Delaware one, Maryland six,
Virginia ten, North Carolina five,
South Carolina five, and Georgia
three.

Wher vacuncies happen in the
Representation from any State, the
Executive Authority thereof shall
issue Writs of Election to fill such
Vacancies.

The House of Representatives
shall chuse their Speaker and other
Officers; and shall have the sole
Power of Impeachment.

Section 3. The Senate of the
United States shall be composed of
two Senators from each State, [cho-
sen by the Legislature thereof.,})* for
six Years; and each Senator shall
have one Vote.

Immediately after they shall be
assembled in Consequence of the
first Eleciion, they shall be divided
as equally as may be into three

' Changed by section 2 of the Fourteenth
Amendment.
< Changed hy the Seventeenth Amendment.
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Classes. The Seats of the Senators
of the first Class shall be vacated at
the Expiration of the second Year,
of the second Class at the Expira-
tion of the fourth Year, and of the
third Class at the Expiration of the
sixth Year, so that one third may be
chosen every second Year; fand if
Vacancies happen by Resignation,
or otherwise, during the Recess of
the Legislature of any State, the
Executive thereof may make tem-
porary Appointments until the next
Meeting of the Legislature, which
shall then fill such Vacancies.J?

No Person shall be a Senator who
shall not have attained to the Age of
thirty Years, and been nine Years a
Citizen of the United States, and
who shall not, when elected, be an
Inhabitant of that State for which
he shall be chosen.

The Vice President of the United
States shall be President of the Sen-
ate, but shall have no Vote, unless
they be equally divided.

The Senate shall chuse their
other Officers, and also a President
pro tempore, in the Absence of the
Vice President, or when he shall
exercise the Office of President of
the United States.,

The Senate shall have the sole
Power to try all Impeachments.
When sitting for that Purpose, they
shall be on Oath or Affirmation.
When the President of the United
States is tried, the Chief Justice
shall preside: And no Person shall
be convicted without the Concer.r-
rence of two thirds of the Members
present.

Judgment in Cases of Impeach-
ment shall not extend further than

* Changed by the Seventeenth Amendment.
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tn removal from Office, and disqual-
ification to hold and enjoy any Of-
fice of honor, Trust or Profit under
the United S* os: but the Party
convicted shall nevertheless be lia-
ble »nd subject to Indictment, Trial,
Judgment and Punishment, accord-
ing to Law.

Section 4. The Times, Places and
Manner of holding Elections for
Senators and Representatives, shall
be prescribed in each State by the
Legislature thereof; but the Con-
gress may at any time by Law make
or alter such Regulations, except as
to the Places of chusing Senators.

The Congress shall assemble at
least once in every Year, and such
Meeting shall be [on the first Mon-
day in December,]* unless they
shall by Law appoint a different
Day.

Section 5. Each House shall be
the Judge of the Elections, Returns
#nd Qualifications of its own Mem-
bers, and a Majority of each shall
constitute a Quorum to do Busi-
ness; but a smaller Number may
adjourn from day to day, and may
be authorized tc compel the Atten-
dance of absent Members, in such
Manner, and under such Penalties
as each House may provide.

Each House may determine the
Rules of its Proceedings, punish its
Members for disorderly Behaviour,
and, with the Concurrence of two
thirds, expel a Member.

Each House shall keep a Journal
of its Proceedings, and from time to
time publish the same, excepting
such Parts as may in their Judgment
require Secrecy; and the Yeas and
Nays of the Members of either
House on any question shall, at the
Desire of one fifth of those Present,
be entered on the Journal.

Neither House, during the Ses-
sion of Congress, shall, without the
Consent of the other, adjourn for
more than three days, nor to any
other Place than that in which the
two Houses shall be sitting.

Section 6. The Senators and
Representatives shall receive a
Compensation for their Services, to
be ascertained by Law, and paid out
of the Treasury of the United States.

« Changed by section 2 of the Twentieth
Amendment.
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They shall in all Cases, except Trea-
son, Felony and Breach of the
Peace, be privileged from Arrest
during their Attendance at the Ses-
sion of their respective Houses, and
in going to and returning from the
samre; and for any Speech or Debate
in either House, they shall not be
questioned in any other Place.

No Senator or Representative
shall, during the Time for which he
was 2lected, be appointed to any
civil Office under the Authority of
the United States, which shall have
been created, or the Emoluments
whereof shall have been encreased
during such time; and no Person
holding any Office under the United
States, shall be a Member of either
House during his Continuance in
Office.

Section 7. All Bills for raising
Revenue shall originate in the
House of Representatives; but the
Senate may propose or concur with
Amendments as on other Bills.

Every Bill which shall have
passed the House of Representa-
tives and the Senate, shall, before it
becomes a Law, be presented to the
President of the United States; If he
approve he shall sign it, but if not he
shall return it, with his Objections
to that House in which it shall have
originated, who shall enter the Ob-
jections at large on their Journal,
and proceed to reconsider it. If after
such Reconsideration two thirds of
that House shall agree to pass the
Bill, it shall be sent, together with
the Objections, to the other House,
by which it shall likewise be recon-
sidered, and if approved by two
thirds of that House, it shall bucome
a Law. But in all such Cases the
Votes of both Houses shall be de-
termined by yeas and Nays, and the
Names of the Persons voting for
and against the Bill shall be entered
on the Journal of each House re-
spectively. If any Bill shall not be
returned by the President within
ten Days (Sundays excepted) after
it shall have been presented to him,
the Same shall be a Law, in like
Manner as if he had signed it, unless
the Congress by their Adjournment
prevent its Return, in which Case it
»hall not be a Law

Every Order, Resolution, or Vote
to which the Concurrence of the
Senate and House of Representa-
tives may be necessary (except ona
question of Adjournment) shall be
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presented to the President of the
United States; and before the Same
shall take Effect, shall be approved
by him, or being disapproved by
him, shall be repassed by two thirds
of the Senate and House of Repre-
sentatives, according to the Rules
and Limitations prescribed in the
Case of a Bill.

Section 8. The Congress shall
have Power To lay and collect
Taxes, Duties, Imposts and Excises,
to pay the Debts and provide for the
common Defence and general Wel-
fare of the United States; but all
Duties, Imposts and Excises shall
be uniform throughout the United
States;

To borrow Money on the credit of
the United States;

To regulate Commerce with for-
eign Nations, and among the several
States, and with the Indian Tribes;

To establish an uniform Rule of
Naturalization, and uniform Laws
on the subject of Bankruptcies
throughout the United States;

To coin Money, regulate the
Value thereof, and of foreign Coin,
and fix the Standard of Weights and
Measures,

To provide for the Punishment of
counterfeiting the Securities and
current Coin of the United States;

To establish Post Offices and post
Roads;

To promote the Progress of Sci-
ence and useful Arts, by securing
for limited Times to Authors and
Inventors the exclusive Right to
their respective Writings and Dis-
coveries;

To constitute Tribunals inferior
to the supreme Court;

To define and punish Piracies and
Felonies committed on the high
Seas, and Offenses against the Law
of Nations;

To declare War, grant Letters of
Marque and Reprisal, and make
Rules concerning Captures on Land
and Water;

To raise and support Armies, but
no Appropnation cf Money to that
Use shall be for a longer Term than
Two Years;

To provide and maintain a Navy;

To make Rules for the Govern-
ment and Regulation of the land
and naval Forces;

To provide for calling forth the
Militia to execute the Laws of the
Union, suppress Insurrections and
repel Invasions;

187



To provide for organizing, arm-
ing, anud disciplining the Militia, and
for governirg such Part of them as
may be employed in the Service of
the United States, reserving to the
States respectively, the Appoint-
ment of the Officers, and the Au-
thority of training the Militia ac-
cording to the discipline prescribed
by Congress;

To exercise exclusive Legislation
in all Cases whatsoever, over such
District (not exceeding ten Miles
square) as may, by Cession of par-
ticular States, and the Acceptance
of Congress, become the Seat of the
Government of the United States,
and to exercise like Authority over
all Places purchased by the Consent
of the Legislature of the State in
which the Same shall be, for the
Erection of Forts, Magazines, Arse-
nals, dock-Yards and other needful
Buildings:—and

To make all Laws which shall be
necessary and proper for carrying
into Execution the foregoing Pow-
ers, and all other Powers vested by
this Constitution in the Government
of the United States, or in any De-
partment or Officer thercof.

Section 9. The Migration or Im-
portation of such Persons as any of
the States now existing shall think
proper to admit, shall not be prohib-
ited by the Congress prior to the
Year one thousand eight hundred
and eight, but & Tax or duty may be
imposed on such Importation, not
exceeding ten dollars for each Per-
son.

The Privilege of the Writ of Ha-
beas Corpus shall not be sus
pended, unless when in Cases of
Rebellion or Invasion the public
Safety may reguire it,

No Bill of Attainder or ex post
facto Law shall be passed.

No Capitation, or other direct,
Tax shall be laid, unless in Propor-
tion to the Census or Enumeration
herein before directed to be taken.

No Tax or Duty shall be laid on
Articles exported from any State.

No Preference shall be given by
any Regulation of Commerce or
Revenue to the Ports of one State
over those of another: nor shall
Vessels bound to, or from, one
State, be obliged to enter, clear, or
pay Duties in another.

No Money shall be drawn from
the Treasury, but in Consequence of
Appropriations made by Law; and a

regular Statement and Account of
the Receipts and Expenditures of
all public Money shall be published
from time to time.

No Title of Nobility shall be
granted by the United States: And
no Person holding any Office of
Profit or Trust under them, shall,
without the Consent of the Con-
gress, accept of any present, Emol-
ument, Office, or Title, of any kind
whatever, from any King, Prince, or
foreign State.

Section 10. No State shall enter
into any Treaty, Alliance, or Confed-
eration; grant Letters of Marque and
Reprisal; coin Money; emit Bills of
Credit; make any Thing but gold
and silver Coin a Tender in Pay-
ment of Debts; pass any Bill of
Attainder, ex post facto Law, or
Law impairing the Obligation of
Contracts, or grant any Title of No-
bility.

Nu State shall, without the Con-
sent of the Congress, lay any Im-
posts or Duties on Imports or Ex-
ports, except what may be
absolutely necessary for executing
its inspection Laws: and the net
Produce of all Duties and Imposts,
laid by any State on Imports or
Exports, shall be for the Use of the
Treasury of the United States; and
all such Laws shall be subject to the
Revision and Controul of the Con-
gress.

No State shall, without the Con-
sent of Congress, lay any Duty of
Tonnage, keep Troops, or Ships of
War in time of Peace, enter into any
Agreement or Compact with an-
other State, or with a foreign
Power, or engage in War, unless
actually invaded, or in such immi-
nent Danger as will not admit of
delay.

Article II.

Section 1. The executive Power
shall be vested in a President of the
United States of America. He shall
hold his Office during the Term of
four Years, and, together with the
Vice President, chosen for the same
Term, be elected, as follows

Each State shall appoint, in such
Manner as the Legislature thereof
may direct, a Number of Electors,
equal to the whole Number of Sen-
ators and Representatives to which
the State may be entitled in the
Congress: but no Senator or Repre-
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sentative, or Person holding an Of-
fice of Trust or Profit under the
United States, shall be appointed an
Elector.

{The Electors shall meet in their
respective States, and vote by Bal-
fot for two Persons, of whom one at
least shall not be an Inhabitant of
the same State with themselves.
And they shall make a List of all
Persons voted for, and of the Num-
ber of Votes for each; which List
they shall sign and certify, and
transmit sealed to the Seat of the
Government of the United States,
directed to the President of the
Senate. The President of the Senate
shall, in the Presence of the Senate
and House of Representatives, open
all the Certificates, and the Votes
shall then be counted. The Person
having the greatest Number of
Votes shall be the President, if such
Number be a Majority of the whole
Number of Electors appointed; and
if there be more than one who have
such Majority, and have an equal
Number of Votes, then the House of
Representatives shall immediately
chuse by Ballot one of them for
President; and if no Person have a
Majority, then from the five highest
on the List the said House shall in
like Manner chuse the President.
But in chusing the President, the
Votes shall be taken by States, the
Representation from each State
having one Vote; A quorum for this
Purpose shall consist of a Member
or Members from two thirds of the
States, and a Mgjority of all the
States shall be necessary to a
Choice. In every Case, after the
Choice of the President, the Person
having the greatest Number of
Votes of the Electors shall be the
Vice President. But if there should
remain two or more who have equal
Vutes, the Senate shall chuse from
them by Ballot the Vice President.}®

The Congress may determine the
Time of chusing the Electors, and
the Day on which they shall give
their Votes; which Day shall be the
same throughout the United States.

No Person except a natural born
Citizen, or a Citizen of the United
States, at the time of the Adoption
of this Constitution, shall be eligible
to the Office of the President; nei-
ther shall any person be eligible to
that Office who shall not have at-

5 Superseded by the Twelith Amendment.
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tained to the Age of thirty five
Years, and been fourteen Years a
Resident within the United States.

{In Case of the Removal of the
President from Office, or of his
Death, Resignation, or Inability to
discharge the Powers and Duties of
the said Office, the Same shall de-
volve on the Vice President, and the
Congress may by Law provide for
the Case of Removal, Death, Resig-
nation or Inability, both of the Pres-
ident and Vice President, declaring
what Officer shall then act as Pres-
ident, and such Officer shall act
accordingly, until the Disability be
removed, or a President shall be
elected.]

The President shall, at stated
Times, receive for his Services, a
Compensation, which shall neither
be increased nor diminished during
the Period for which he shall have
been elected, and he shall not re-
ceive within that Period any other
Emolument from the United States,
or any of them.

Before he enter on the Execution
of his Office, he shall take the fol-
lowing Oath or Affirmation;—"1 do
solemnly swear (or affirm) that |
will faithfully execute the Office of
President of the United States, and
will to the best of my Ability, pre-
serve, protect and defend the Con-
stitution of the United States.”

Section 2. The President shall be
Commander in Chief of the Army
and Navy of the United States, and
of the Militia of the several States,
when called into the actual Service
of the United States; he may require
the Opinion, in writing, of the prin-
cipal Officer in each of the execu-
tive Departments, upon any Subject
relating to the Duties of their re-
spective Offices, and he shall have
Power to grant Reprieves and Par-
dons for Offenses against the
United States, except in Cases of
Impeachment.

He shall have Power, by and with
the Advice and Consent of the Sen-
ate, to make Treaties, provided two
thirds of the Senators present con-
cur; and he shall nominate, and by
and with the Advice and Consent of
the Senate, shall appoint Ambassa-
dors, other public Ministers and
Consuls, Judges of the supreme
Court, and all other Officers of the

¢ Modified by the 'wenty-Fifth Amendment.

United States, whose Appointments
are not herein otherwise provided
for, and which shall be established
by Law: but the Congress may by
Law vest the Appointment of such
inferior Officers, as they think
proper, in the President alone, in
the Courts of Law, or in the Heads
of Departments.

The President shall have Power
to fill up all Vacancies that may
happen during the Recess of the
Senate, by granting Commissions
which shall expire at the End of
their next Session.

Section 3. He shall from time to
time give to the Congress Informa-
tion of the State of the Union, and
recommend to their Consideration
such Measures as he shall judge
necessary and expedient; he may,
on extraordinary QOccasions, con
vene both Houses, or either of
them, and in Case of Disagreement
between them, with Respect to the
Time o Adjournment, he may ad-
journ them to such Time as he shall
think proper; he shall receive am-
bassadors and other public Minis-
ters; he shall take Care that the
Laws be faithfully executed. and
shall Commission all the Officers of
the United States.

Section 4. The President, Vice
President and all civil Officers of
the United States, shall be removed
from Office on Impeachment for,
and Conviction of, Treason, Brib-
ery, or other high Crimes and Mis-
demeanors.

Article III

Section 1. The judicial Power of
the United States, shall be vested in
one supreme Court, and in such
inferior Courts as the Congress may
from time to time ordain and estab-
lish. The Judges, both of the su-
preme and inferior Courts, shall
hold their Offices during good Be-
haviour, and shall, at stated Times,
receive for their Services, a Com-
pensation, which shall not be dimin-
ished during their Continuance in
Office.

Section 2. The judicial Power
shall extend to all Cases, in Law and
Equity, arising under this Constitu-
tion, the Laws of the United States,
and Treaties made, or which shall
be made, under their Authority,—to
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all Cases affecting Ambassadors,
other public Ministers and Consuls;
—1o all Cases of admiralty and mar-
itime Jurisdiction,—to Controver-
sies to which the United States shall
be a Party;—to Controversies be-
tween two or more States; between
a State and (' tizens of another
State;—between Citizens of differ-
ent States—between Citizens of the
same State claiming Lands under
Grants of different States, and be-
tween a State, or the Citizens
thereof, and foreign States, Citizens
or Subjects.

In all Cases affecting Ambassa-
dors, other public Ministers and
Consuls, and those in which a State
shall be Party, the supreme Court
shall have original Jurisdiction. In
all the other Cases before men-
tioned, the supreme Court shall
have appellate Jurisdiction, both as
to Law and Fact, with such Excep
tions, and under such Regulations
as the Congress shall make.

The Trial of all Crimes, except in
Cases of Impeachment; shall be by
Jury; and such Trial shall be held in
the State where the said Crimes
shull have been committed; but
when not committed within any
State, the Trial shall be at such
Place or Places as the Congress
may by Law have directed.

Section 3. Treason against the
United States, shall consist only in
levying War against them, or in ad-
hering to their Enemies, giving
them Aid and Comfort. No Person
shall be convicted of Treason un-
less on the Testimony of two Wit
nesses to the same overt Act, or on
Confession in open Court.,

The Congress shall have Power
to declare the Punishment of Trea
son, but no Attainder of Treason
shall work Corruption of Blood, or
Forfeiture except during the Life of
the Person attainted.

Article IV.

Section 1. Full Faith and Credit
shall be given in each State to the
public Acts, Records, and judicial
Proceedings of every other State;
And the Congress may by general
Laws prescribe the Manner in
which such Acts, Records and Pro-
ceedings shall be proved, and the
Effect thereof.

Section 2. The Citizens of each
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State shall be entitled to all Privi-
leges and Immunities of Citizens in
the several States.

A Person charged in any State
with Treason, Felony, or other
Crime, who shall flee from Justice,
and be found in another State, shall
on Demand of the executive Au-
thority of the State from which he
fled, be delivered up, to be removed
to the State having Jurisdiction of
the Crime.

[No Person held to Service or
Labour in one State, under the Laws
thereof, escaping into another,
shall, in Consequence of any Law or
Regulation therein, be discharged
from such Service or Labour, but
shall be delivered up on Claim of
the Party to whom such Service or
Labour may be due.}’

Section 3. New States may be
admitted by the Congress into this
Union; but no new State shall be
formed or erected within the Juris-
diction of any other State; nor any
State be formed by the Junction of
two or more States, or Parts of
States, without the Consent of the
Legislatures of the States con-
cerned as well as of the Congress.

The Congress shall have Power
to dispose of and make all needful
Rules and Regulations respecting
the Territory or other Property be-
longing to the United States; and
nothing in this Constitution shall be
s0 construed as to Prejudice any
Claims of the United States, or of
any particular State.

Section 4. The United States
shall guarantee to every State in
this Union a Republican Form of
Government, and shall protect each
of them against Invasion; and on
Application of the Legislature, or of
the Executive (when the Legisla-
ture cannot be convened) against
domestic Violence.

Article V.

The Congress, whenever two
thirds of both Houses shall deem it
necessary, shall propose Amend-
ments to this Constitution, or, on
the Application of the Legislatures
of two thirds of the several States,

7 Superseded by the Thirteenth Amendment.

shall call a Convention for propos-
ing Amendments, which, in either
Case, shall be valid to all Intents
and Purposes, as Part of this Con-
stitution, when ratified by the Leg-
islatures of three fourths of the
several States, or by Conventions in
three fourths thereof, as the one or
the other Mode of Ratification may
be proposed by the Congress; Pro-
vided that no Amendment which
may be made prior to the Year One
thousand eight hundred and eight
shall in any Manner affect the first
and fourth Clauses in the Ninth
Section of the first Article; and that
no State, without its Consent, shall
be deprived of its equal Suffrage in
the Senate.

Article VI.

All Debts contracted and Engage-
ments entered into, before the
Adoption of this Constitution, shall
be as valid against the United States
under this Constitution, as under
the Confederation.

This Constitution, and the Laws
of the United States which shall be
made in Pursuance thereof; and all
Treaties made, or which shall be
made, under the Authority of the
United States, shall be the supreme
Law of the Land; and t  udges in
every State shall be bound thereby,
any Thing in the Constitution or
Laws of any State to the Contrary
notwithstanding.

The Senators and Representa-
tives before mentioned, and the
Members of the several State Legis-
latures, and all executive and judi-
cial Officers, both of the United
States and of the several States,
shall be bound by Oath or Affir-
mation, to support this Constitu-
tion; but no religious Test shall ever
be required as a Qualification to any
Office or public Trust under the
United States.

Article VIL

The Ratification of the Conven-
tions of nine States, shall be suffi-
cient for the Establishment of this
Constitution between the States so
ratifying the Same.

Done in Convention by the Unan-
imous Consent of the States present
the Seventeenth Day of September

in the Year of our Lord one thou-
sand seven hundred and Eighty
seven and of the Independence of
the United States of America the
Twelfth In Witness whereof We
have hereunto subscribed our
Names,

10.
Washington—
Presidt.
and deputy from
Virginia
John Langdon
Nicholas Gilman
Nathaniel
Gorham
Rufus King
Wm. Saml,
Johnson
Roger Sherman
Alexander
Hamilton
Wil: Livingston
David Brearley
Wm. Paterson
Jona: Dayton
B Yranklin
Thomas Mifllin
Robt Morris
Geo. Clymer
Thos. FitzSimons
Jared Ingersoll
James Wilson
Gouv Morris
Geo: Read
Gunning Bedford
jun
John Dickinson
Richard Bassett
Jaco: Broom
James McHenry
Dan of St Thos.
Jenifer
Danl Carroll
John Blair—
James Madison
Jr.

Wm. Blount
Richd. Dobbs
Spaight

Hu Williamson
J. Rutledge
Charles
Cotesworth
Pinckney
Charles Pinckney
Pierce Butler
William Few
Abr Baldwin

Attest William Jackson Secretary

New Hampshire
Massachusetts

Connecticut

New York

New Jersey

Pennsylvania
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Maryland
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North Carolina
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Georgia
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AMENDMENTS TO THE CONSTITUTION
OF THE UNITED STATES OF AMERICA

ARTICLES IN ADDITION TO,

AND AMENDMENTS OF, THE CONSTITUTION
OF THE UNITED STATES OF AMERICA,
PROPOSED BY CONGRESS, AND RATIFIED BY
THE SEVERAL STATES, PURSUANT TO THE
FIFTH ARTICLE OF THE ORIGINAL CONSTITUTION.

Amendment L3®

Congress shall make no law re.
specting an establishment of reli-
gion, or prohibiung the free exer-
cise thereof, or  abridging the
freedom of speech, or of the press,
or the right of the people peaceably
to assemble, and to petition the
Government for a redress of griev-
ances.

Amendment I1.

A well regulated Militia, being
necessary to the security of a free
State, the right of the people to
keep and bear Arms, shall not be
infringed.

Amendment 111.

No Soldier shall, in time of peace
be quartered in any house, without
the consent of the Owner, nor in
time of war, but in 2 manner to be
prescribed by law.

Amendment IV.

The right of the people to be
secure in their persons, houses, pa-
pers, and effects, against unreason-
able searches and seizures, shall
not be violated, and no Warrants
shall issue, but upon probable
cause, supported by Oath or affir-
mation, and particularly describing
the place to be searched, and the
persons or things to be scized.

* The first ten Amendments (Bill of Rights)
were ratified effective December 15, (781

Amendment V.

No person shall be held to an-
swer for a capital, or otherwise
infamous crime, unless on a pre-
sentment or indictment of a Grand
Jury, exeept in cases arising in the
land or naval forees, or in the Mili-
tia, when in actual service in time of
War or public danger; nor shall any
person be subject for the same of-
fence to be twice put in jeopardy of
life or limb, nor shall be compelled
in any criminal case to be a witness
against himself, nor be deprived of
life, liberty, or property, without
due process of law; nor shall private
property be taken for public use
without just compensation,

Amendment VI.

In all criminal prosecutions, the
accused shall enjoy the right to a
speedy and public trial, by an im-
partial jury of the State and district
wherein the crime shall have been
committed; which  district  shall
have been previously ascertained
by law, and to be informed of the
nature and cause of the accusation;
to be confronted with the witnesses
against him; to have compulsory
process for obtaining withesses in
his favor, and to have the assistance
of counsel for his defence.

Amendment VI1I.

In Suits at common law, where
the value in controversy shall ex-
ceed twenty dollars, the right of
trial by jury shall be preserved, and

L .
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no fact tried by a jury shall be
otherwise re- examined in any
Court of the United States, than
according to the rules of the com-
mon law.

Amendment VIII.

Excessive bail shall not be re-
quired, nor excessive fines imposed,
nor cruel and unusual punishments
inflicted.

Amendment 1X,

The enumeration in the Constitu-
tion of certain rights shall not be
construed to deny or disparage oth.
ers retained by the people.

Amendment X.

The powers not delegated to the
United States by the Constitution,
nor prohibited by it to the States,
are reserved to the States respec-
tively, or to the people.

Amendment X1.*

The Judicial power of the United
States shall not be construed to
extend to any suit in law or equity,
commenced or prosecuted against
one of the United States by Citizens
of another State, or by Citizens or
Subjects of any Foreign State.

* The Eleventh Amendmoent was ratified Feb-
ruary 7, 1795,
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Amendment XII.1°

The Electors shall meet in their
respective states, and vote by ballot
for President and Vice President,
one of whom, at least, shall not be
an inhabitant of the same state with
themselves; they shall name in their
ballots the person voted for as Pres-
ident, and in distinct ballots the
person voted for as Vice-President,
and they shall make distinct lists of
all persons voted for as President,
and of all persons voted for as Vice-
President, and of the number of
votes for each, which lists they shall
sign and certify, and transmit sealed
to the seat of the government of the
United States, directed to the Pres-
ident of the Senate,—The President
of the Senate shall, in the presence
of the Senate and House of Repre-
sentatives, open all the certificates
and the votes shall then be counted;
—The person having the greatest
number of votes for President, shall
be the President, if such number be
a majority of the whole number of
Electors appointed; and if no per-
son have such majority, then from
the persons having the highest num-
bers not exceeding three on the list
of those voted for as President, the
House of Representatives shall
choose immediately, by ballot, the
President. But in choosing the Pres-
ident, the votes shall be taken by
states, the representation from cach
state having one vote; a quorum for
this purpose shall consist of 2 mem-
ber or members from two-thirds of
the states, and a majority of all the
states shall be necessary to a
choice. [And if the House of Repre-
sentatives shall not choose a Presi-
dent whenever the right of choice
shall devolve upon them, before the
fourth day of March next following,
then the Vice-President shall act as
President, as in the case of the
death or other constitutional dis-
ability of the President—]!! The
person having the greatest number
of votes as Vice-President, shall be
the Vice-President, if such number
be a majority of the whole number
of Electors appointed, and if no
person have a majority, then from
the two highest numbers on the list,
the Senate shall choose the Vice-

President; a quorum for the purpose
shall consist of two-thirds of the
whole number of Senators, and a
majority of the whole number shall
be necessary to a choice. But no
person constitutionally ineligible to
the office of President shall be eli-
gible to that of Vice- President of
the United States.

Amendment XIIL.12

Section 1. Neither slavery nor
involuntary servitude, except as a
punishment for crime whereof the
party shall have been duly con-
victed, shall exist within the United
States, or any place subject to their
jurisdiction.

Section 2. Congress shall have
power to enforce this article by
appropriate legislation.

Amendment XIV.13

Section 1. All persons born or
naturalized in the United States and
subject to the jurisdiction thereof,
are citizens of the United States and
of the State wherein they reside. No
State shall make or enforce any law
which shall abridge the privileges
or immunities of citizens of the
United States; nor shall any State
deprive any person of life, liberty,
or property, without due process of
law; nor deny to any person within
its jurisdiction the equal protection
of the laws.

Section 2. Representatives shall
be apportioned among the several
States according to their respective
numbers, counting the whole num-
ber of persons in each State, ex-
cluding Indians not taxed. But when
the right to vote at any election for
the choice of electors for President
and Vice President of the United
States, Representatives in Con-
gress, the Executive and Judicial
officers of a State, or the members
of the Legislature thereof, is denied
to any of the male inhabitants of
such State, being twenty-one years
of age, and citizens of the United
States, or in any way abridged, ex-
cept for participation in rebellion,
or other crime, the basis of repre-
sentation therein shall be reduced
in the proportion which the number

' The Twellth Amendment was ratified June
15, 1804,

1 Superseded by section 3 of the Twentieth
Amendment.

2 The Thirteenth Amendinent was  Led
Derember 6, 1865,

+* The Fourteenth Amendment was ratified
July 4, 868
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of such male citizens shall bear to
the whole number of male citizens
twenty-one years of age in such
State.

Section 3. No person shall be a
Senator or Representative in Con-
gress, or elector of President and
Vice President, or hold any office,
civil or military, under the United
States, or under any State, who,
having previously taken an oath, as
a member of Congress, or as an
officer of the United States, or as a
member of any State legislature, or
as an executive or judicial officer of
any State, to support the Constitu-
tion of the United States, shall have
engaged in insurrection or rebellion
against the same, or given aid or
comfort to the enemies thereof. But
Congress may by a vote of two-
thirds of each House, remove such
disability.

Section 4. The validity of the
public debt of the United States,
authorized by law, including debts
incurred for payment of pensions
and bounties for services in sup-
pressing insurrection or rebellion,
shall not be questioned. But neither
the United States nor any State
shall assume or pay any debt or
obligation incurred in aid of insur-
rection or rebellion against the
United States, or any claim for the
loss or emancipation of any slave;
but all such debts, obligations and
claims shall be held illegal and void.

Section 5. The Congress shall
have power to enforce, by appropri-
ate legislation, the provisions of this
article,

Amendment XV.14

Section 1. The right of citizens
of the United States to vote shall
not be denied or abridged by the
United States or by any State on
account of race, color, or previous
condition of servitude,

Section 2. The Congress shall
have power to enforce this article
by appropriate legislation.

Amendment XVI.'8
The Congress shall have power to

lay and collect taxes on incomes,
from whatever source derived,

4 The Filleenth Amendment was ratiflied
February 3. 1870.
i The Sixteenth Amendment was ratified
February 3, 1813.
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without apportionment among the
several States, and without regard
to any census or enumeration.

Amendment XVI].i6

The Senate of the United States
shall be composed of two Senators
from each State, elected by the peo-
ple thereof, for six years; and each
Senator shall have one vote, The
electors in each State shall have the
qualifications requisite for electors
of the most numerous branch of the
State legislatures,

When vacancies happen in the
representa.ion of any State in the
Senate, the executive authority of
such State shall issue writs of elec-
tion to fill such vavancies: Provided,
That the legislature of any State
may empower the executive thereof
to make temporary appointments
until the people fill the vacancies by
election as the legislature may di-
rect,

This amendment shall not be so
construed as to affect the clection
or term of any Senator chosen be-
fore it becomes valid as part of the
Constitution,

Amendment XVIII.17

[Section 1, After one vear from
the ratification of this article the
manufacture, sale, or transporta-
tion of intoxicating liquors withun.
the importation thereof into, or the
exportation thereof from the United
States and all territory subject to
the jurisdiction thereof for bever-
age purposes is hereby prohibited.

Section 2. The Congress and the
several States shall have concurrent
power to enforce this article by
appropriate legislation.

Section 3. This article shall be
inoperative unless 1 shall have
been ratified as an amendment to
the Constitution by the legislatures
of the several States as provided in
the Constitution, within seven years
from the date of the submission
hereof to the States by the Con-
gress.]

1 The Seventeenth Amendment was ratified
April 8, 1913,

7 The Eighteenth Amendment was ratified
January 16, 18919 It was repealed by the
Twenty-First Amendment, December 5, 1833
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Amendment XIX.!8

The right of citizens of the United
States to vote shall not be denied or
abridged by the United States or by
any State on gccount of sex.

Congress shall have power to en-
force this article by appropriate leg-
islation,

Amendment XX.1?

Section 1. The terms of the Pres-
ident and Vice President shall end
at noon on the 20th day of January,
and the terms of Senators and Rep-
resentatives at noon on the 3d day
of January, of the years in which
such terms would have ended if this
article had not been ratified; and the
terms of their successors shall then
begin.

Section 2. The Congress shall
assemble at least once in every
year, and such meeting shall begin
at noon on the 3d day of January,
unless they shall by law appoint a
different day.

Section 3. If, at the time fixed for
the beginning of the term of the
President, the President elect shall
have died. the Vice President elect
shall become President. If a Presi-
dent shall not have been chosen
before the time fixed for the begin-
ning of his term, or if the President
elect shall have failed to qualify,
then the Vice President elect shall
act as President until a President
shall have qualified; and the Con-
gress may by law provide for the
case wherein neither a President
elect nor a Viece President elect
shall have qualified, declaring who
shall then act as President, or the
manner in which one who is to act
shall be selected, and such person
shall act accordingly until a Presi.
dent or Vice President shall have
qualified.

Section 4. The Congress may by
law provide for the case of the
death of any of the persons from
whom the House of Representa-
tives may choose a President when-
ever the right of choice shall have
devolved upon them, and for the
case of the death of any of the
persons from whom the Senate may
choose a Viee President whenever

~The Nineteenth Amendment way ratified
August I8, 1820,
* The Twentieth Amoendment was ratified
January 23, 18033,
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the right of choice shall have de-
volved upon them.

Section B. Sections 1 and 2 shall
take effect on the 15th day of Octo-
ber following the ratification of this
article.

Section 6. This article shall be
inoperative unless it shall have
been ratified as an amendment to
the Constitution by the legislatures
of three-fourths of the several
States within seven years from the
date of its submission.

Amendment XXI.2¢0

Section 1. The eighteenth article
of amendment to the Constitution
of the United States is hereby re-
pealed.

Section 2. The transportation or
importation into any State, Terri-
tory, or possession of the United
States for delivery or use therein of
intoxicating liquors, in violation of
the laws thercof, is hereby prohib-
ited.

Section 3. This article shall be
inoperative unless it shall have
been ratified as an amendment to
the Constitution by conventions in
the several States, as provided in
the Constitution, within seven years
from the date of the submission
hereof to the States by the Con-
gress.

Amendment XXII.2!

Section 1. No person shall be
clected to the office of the President
more than twice, and no person
who has held the office of Presi-
dent, or acted as President, for
more than two years of a term to
which some other person was
elected President shall be efected to
the office of the President more
than once. But this Article shall not
apply to any person holding the
Office of President when this Arti-
cle was proposed by the Congress,
and shall not prevent any person
who may be holding the offive of
President, or acting as President,
during the term within which this
Article becomes operative from
holding the office of President or
acting as President during the re-
mainder of such term.

“* The Twenty-First Amendment was ratified
Becember 5, 1933,

“t The Twenty-Second Amendment was rat.
ified February 27, 1951,
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Section 2. This article shall be
inoperative unless it shall bave
been ratified as an amendment to
the Constitution by the legislatures
of three-fourths of the several
States within seven years from the
date of its submission to the States

by the Congress.
Araendment XXIII.22

Section 1. The District constitut-
ing the seat of Government of the
United States shall appoint in such
manner as the Congress may direct:

A number of electors of President
and Vice President equal to the
whole number of Senators and Rep-
resentatives in Congress to which
the District would be entitled if it
were a State, but in no event more
than the least populous State; they
shall be in addition to those ap-
pointed by the States, but they shall
be considered, for the purposes of
the election of President and Vice
President, to be electors appointed
by a State; and they shall meet in
the District and perform such du-
ties as provided by the twelfth arti-
cle of amendment.

Section 2. The Congress shall
have power to enforce this article
by appropriate legislation.

Amendment XXIV.?3

Section 1. The right of citizens
of the United States to vote in any
primary or other election for Presi-
dent or Vice President, for electors
for President or Vice President, or
for Senator or Representative in
Congress, shall not be denied or
abridged by the United States or

2 The Twenty-Third Amendiment was rats-
fied March 29, 161

< The Twenty-Fourth Amendment was rati
fied January 23, 1864

any State by reason of failure to pay
any poll tax or other tax.

Section 2. The Congress shall
have power to enforce this article
by appropriate legislation.

Amendment XXV.3¢

Section 1. In case of the removal
of the President from office or of his
death or resignation, the Vice Pres-
ident shall become President,

Section 2. Whenever there is a
vacancy in the office of the Vice
President, the President shall nom-
inate a Vice President who shall
take office upon confirmation by a
majority vote of both Houses of
Congress.

Section 3. Whenever the Presi-
dent transmits to the President pro
tempore of the Senate and the
Speaker of the House of Represen-
tatives his written declaration that
he is unable to discharge the pow-
ers and duties of his office, and until
he transmits to them a written dec-
laration to the contrary, such pow-
ers and duties shall be discharged
by the Vice President as Acting
President.

Section 4. Whenever the Vice
President and a majority of either
the principal officers of the execu-
tive departments or of such other
body as Congress may by law pro-
vide, transmit to the President pro
tempore of the Senate and the
speaker of the House of Represen-
tatives their written  declaration
that the President is unable to dis
charge the powers and duties of his
office, the Vice President shall im-
mediately assume the powers and
duties of the office as Acting Presi-
dent.

Thereafter, when the President

———

transmits to the President pro tem-
pore of the Senate and the Speaker
of the House of Representatives his
written declaration that no inability
exists, he shall resume the powers
and duties of his office unless the
Vice President and a majority of
cither the principal officers of the
executive department or of such
other body as Congress may by law
provide, transmit within four days
to the President pro tempore of the
Senate and the Speaker of the
House of Representatives their
written declaration that the Presi-
dent is unable to discharge the pow-
ers and duties of his office. There-
upon Congress shall decide the
issue, assembling within forty-eight
hours fcr that purpose if not in
session, If the Congress, within
twenty-one days after receipt of the
latter written declaration, or, if Con-
gress is not in session, within twen-
ty-one days after Congress is re-
yuired to assemble, determines by
two-thirds vote of both Houses that
the President is unable to discharge
the powers and duties of his office,
the Vice President shall continue to
discharge *he same as Acting Pres-
ident; otherwise, the President shall
resume the powers and duties of his
office.

Amendment XXVI1.2®

Section 1. The right of citizens
of the United States, who are eigh-
teen years of age or older, to vote
shall not be denied or abridged by
the United States or by any State on
account of age.

Section 2. The Congress shall
have power to enforce this article
by appropriate legislation.

2t The Twenty-Fifth Amendment was mtified
February 1), 1967

“CThe Twenty Sixth Amendment was rati-
fled July 1, 1471
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formation Center) is managed by
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US. Department of Education,
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work of sixteen clearinghouses,
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subject associated with education.
The ERIC Clearinghouse for Social
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(ERIC/ChESS) is located at the So-
cial Studies Development Center of
Indiana Unjversity.
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