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Foreword
Today's consumer electronics allow the average citizen to make very good

copies of recorded music, television shows, movies, and other copyrighted works
for private use at home. Soon, as digital recording equipment comes into wide-
spread use, homemade copies will not just be very goodthey can be perfect
reproductions of the originals. Home copying is becoming much more common;
for instance, the proportion of people who make home audiotapes has doubled
in the last 10 years. Copyright owners are concerned, and claim that home copy-
ing displaces sales and undermines the economic viability of their industries. They
fear that the ability to make perfect copies will increase home copying even more.

This repait first examines home recording technologies. Thenfocnsing
primarily on audiotapingwe examine the ambiguous legal status of home copy-
ing. Our report considers the economic effects that home audiotaping may have
on the recording industry, contrasted to the effects that restricting home taping
might have on consumers. Finally, we identify a range of actions that either Con-
gress or the industry might pursue.

Included in our report are the results of a national survey of home taping and
copying behavior conducted for OTA in the autumn of 1988. In this survey, 1,500
members of the public responded to a range of questions about their own audio-
and video-taping behaviors and their attitudes toward various policy approaches
related to home taping. The Subcommittee on Courts, Intellectual Property and
the Administration of Justice of the House Committee on the Judiciary and the
Subcommittee on Patents, Copyrights and Trademarks of the Senate Committee
on the Judiciary initially requested the report. This request was joined by the
Ranking Mineity of the House Committee on the Judiciary. Interest in the study
was also expressed in a letter from the Chairman of the House Committee on Ener-
gy and Commerce and the Chairman of the Subcommittee on Commerce, Con-
sumer Protection and Competitiveness of the House Committee on Energy and
Commerce.

OTA appreciates the participation of the advisory panel, survey working group,
Federal agency officials, and interested citizens without whose help this report
would not have been possible. The report itself, however, is the sole responsibili-
ty of OTA, not of those who so ably assisted us in the assessment and its critical
review, or of the congressional committees who requested or endorsed the under-
taking of the study.

JOHN H. GIBBONS
Director
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Chapter 1
Summary, Issues and Options

SUMMARY

Reasons for Concern

A 1988 OTA survey found that 4 in 10 of a
nationally representative samnle of Ameri-
cans over the age of ten had taped recorded
music in the past year. The survey results
showed that Americans tape-record individ-
ual musical pieces over 1 billion times per
year. Much of this home audiotaping was for
the purpose of copying music from records or
compact discs to audiocassettes to be played
in the car or in portable cassette players. OTA
found that the public those who had taped
and those who had not believe it is accept-
able to copy recorded music for one's own use
or to give to a friend as long as the copies are
not sold.

But copyright owners of music and sound
recordings' consider home audiotaping to be a
problem. They believe that taping cuts into
sales of prerecorded music and reduces roy-
alty payments to songwriters, music publish-
ers, and performing artists. Recent advance3
in audio-recording technology have made it
easier to make high-quality home copies.

In 1986, Japanese and European manufac-
turers announced their intention to market
consumer-model digital audiotape (DAT) re-
corders in the United States. DAT technology
represents a significant advance over conven-
tional, analog tape recorders. The sound qual-
ity of DAT recordings is superior, and DAT re-
corders can produce copy after copy with
virtually no degradation in fidelity. The de-

bate concerning DAT and its impact on home
copying is one of a growing number of copy-
right issues identified in a 1986 OTA report on
intellectual property.2

Since enactment of the Copyright Act of
1976, over 400 bills have been introduced in
Congress to change t.he copyright law; many
of these attempted to deal with a growing
range of copyright issues related to technol-
ogy. For example, computer software, semi-
conductor chips, privately owned satellite
dishes, online databases, and audio- and
video-cassette recorders, have all prompted a
variety of proposals to deal with what copy-
right proprietors perceive as not only piracy of
their intellectual property but an undermin-
ing of their economic viability.

Digital representations of music, video, and
other types of information and entertainment
for home use cause copyright owners the most
concern (see ch. 2). Although some current
consumer-model analog audiotape recorders
can produce very high-quality copies (espe-
cially from compact discs), the quality of suc-
cessive generations of copies degrades rather
quickly. But digital recorders, such as DAT
equipment or the forthcoming erasable/recor-
dable compact disc technology, enable the
public to make successive generations of vir-
tually perfect copies.

Music in digital form can be easily edited
and manipulated, and the music can be copied
and stored on a number of different media
tape, computer disk, compact disc, etc. Spe-
cial, error-correction circuitry can make
physical imperfectiors in the recording, like

'A royalty isapaymEnt made toa copyright holder or performer for the use of his property. Copyright in the musical composition is
usually held by the songwriters/composer and music publishe -. Recordingcompani es pay "mechanical" royalties tocopyright owners
of musical compositions based on the number of recordings sold. Copyright in the sound recording isusually held by the recording
company. Recording companies earn revenues from the sale ofa recording and pay recording artists their royalties from these reve-
nues (see ch. 5 for a discussion of royalties for music and sound recordings).

2U.S. Congss, Office of Technology Assessment, Intellectual Property Rights in an Age of Electronics and Information, OTA-
CIT-302 (Melbourne, FL: Kreiger Publishing Co., April 1986).
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Copyright and Home Copying: Technology Challenges the Law

C

Analog information can be coded as a series of ones and zeros.

dust or scratches, imperceptible during play-
back. Digital representations offer advantages
to consumers, but many copyright holders are
concerned that convenient, consumer-model
dietal recorders will greatly encourage home
copying, and many recording companies,
songwriters, and music publishers fear that
digital audio copying will greatly reduce sales
and royalties.

The primary focus of this study is home
audiotaping. In it, we examine the nature and

Photo Croft OpOce OW Mowing

extent of home audiotaping and consider the
impacts it may have on recording-industry
revenues, contrasted with consumer impacts
should home copying be restricted. We also
briefly exmnine current home videotaping
practices. This report looks beyond near-term
potential bnpacts of DAT to an intellectual
property concept called private use, of which
home copying is one kind,3 and to technologi-
cal trends that will become the ba, is for fu-
ture debates over personal use of copyrighted
material.

3Ezamples of private use include "time-shifting" videotaping from television, copying a magazine article, or making home
audiotapes from broadcast or prerecorded material. (See ch. 2 fora discussion of technological change and private use and ch. 3 for a
legal discussion of home copying and other private uses; see also ibid., pp. 193-201.)
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Chapter 1Summary, Issues and Options 5

Contested Issues

Legal Status of Home Copying

Goals of CopyrightAmerican copyright is
sanctioned by the Constitution as a forty of
protection for authors against unauthorized
copying of "original works of authorship."4
The copyright proprietor is given the exclu-
sive right to use and to authorize various uses
of the copyrighted work: reproduction, "de-
rivative use," distribution, performance, and
display. Violation of any of the copyright own-
er's rights may result in an infringement-of-
copyright action. The copyright owner's
rights in the work are neither absolute nor un-
limited in scope, however. For instance, the
duration of copyright is limited (e.g., the life
of the author plus an additional 50 years, or 75
years for a work "made for hire").

Copyright was developed for the promotion
of intellectual pursuits and public knowledge,
primarily for the benefit of the public at
large.5 Benefits accrue to the public from the
creativity of authors, and the limited monop-
oly granted authors is a stimulant to ensure
that creativity. Without a public benefit aris-
ing from the copyright system, the grant of a
monopoly would not be justifiable. Thus, there
is a balance between the righ: s of copyright
proprietors and the rights of the public. Argu-
ments that equate copyright with royalty in-
come run counter to this concept and appear

to be inconsistent with the intent of the
Framers of the Constitution.

Legal Status of Home Copying as Private
UseIn this report, OTA defines "home copy-
ing" (of copyrighted materials) as an essen-
tially private, noncommercial activity, so that
"home copies" includes copies shared with or
given to friends, but not homemade copies that
are bought or sold. This definition is consis-
tent with the definition of private use in the
1986 OTA report on intellectual property.6

Thus, home copies are used privately within
the household (including personal vehicles)
and are not used for implicit or explicit com-
mercial purposes. Admission is not charged
and users are a household and its normal cir-
cle of friends, rather than the public. "Home-
made" copies that were subsequently used for
commercial purposes or public performances
would not be considered home copies. This
definition appears to be 1::-e line with public
opinion. Private use is sometimes referred to
colloquially as "personal use," "private copy-
ing," or "home use." In this report, OTA uses
"home copying" to refer to one form of private
use.

The problem of private use arises because
its legal status is ambiguous. Current legisla-
tion and case law offer meager guidance as to
whether copyright proprietors' rights extend
over private use.7 While language in the House
Report5 accompanying the 1971 Sound Re-
cordings Amendment to the (former) copy-
right law made it clear that Congress intended

417 U.S.C., secs. 102, el seq. (1982)

5A fundamental goal of copyright is to promote the public interest and knowledge the "Progress of Science and the useful Arts "
(U.S. Constitution, Art. I, sec. 8, cl. 8.) A directly related objective is the promotion and the dissemination of knowledge to the public.

"The 1986 OTA report defined private use as "the unauthorized, uncompensated, noncommercial, and noncompetitive use of a copy-
righted work by an individual who is a purchaser or user of that work " Here "use" includes copying and "unauthorized" does not
necessarily mean "illegal" it means "without consent." "Noncompetitive" means that th fruits of private u se are not sold commer-
cially (OTACIT-302, cp. cit., footnote 2, p. 194 )

'Although U.S. courts have been called on to resolve some aspects of home use of videocassette recorders, thesedecisions have been
relatively narrow in scope and have applied the fair-use doctrine, absent other statutory guidance OTA considers that in light of its
ambiguous legal status, applying the fair-use doctrine to private use is premature ,see the section on fair use that follows).

°U.S Congress, House Committee on the Judiciary, Sound Recordings: Report Accompanying S.646, Serial No, 92-487, September
1971, p. 7.



6 Copyright and Home Copying: Technology Challenges the Law

to permit home audiotaping for private use,
the absence of such language in the 1976 lawg
allows alternate opinions about congressional
intent (see ch. 3). The Recording Industry As-
sociation of America, Inc. (RIAA), for in-
stance, considers that the 1971 amendment
was made irrelevant by the "general over-
haul" in the Copyright Act of 1976.10 The Elec-
tronic Industries Association (EIA), on the
other hand, considers that the 1976 legisla-
tion did nothing to negate "the principle that
home taping from broadcasts or prerecorded
materials was not an infringement [of copy-
rightl."11

Fair Use and Home Copying Some uses of
copyrighted works, such as certain copying for
the purposes of criticism, news reporting, re-
search, teaching, or scholarship, are "fair
uses," not copyright infringements. Fair use is
a defense to a claim of copyright infringement
that is codified in the 1976 Copyright Act and
interpreted by the courts. Courts determine
whether an instance of copying is "fair use" by
taking into account the purpose and character
of the copying, the amount and extent of the
work copied, the nature of the original work,
and the effect of the copying on the potential
market for or value of the work.12 Many con-
sider the doctrine of fair use to be the "safety
valve" of copyright law and sufficiently adapt-
able to deal with home copying and other con-
sequences of technological change.

Even though the EIA (for example) main-
tains that the current legality of home copying

does not depend on the doctrine of fair use, it
considers the concept of fair use as adequate
to deal with home cop, ing, so that additional
legislation making its legal status more ex-
plicit is not needed.13 The recording industry,
on the other hand, considers that home copy-
ing is an infringement under the current law
and that, in the face of "massive sales dis-
placement and loss of revenues," legislation
for additional enforcement is needed to make
copyright protection "more than an empty
right."14

General application of the fair-use doctrine
to home copying may be premature because
home copying is a private use and the legal
status of private use is ambiguous.

Absent other statutory guidance, however,
fair use has been applied to legal cases involv-
ing home copying. American courts have ex-
amined home copying with videocassette re-
corders (VCRs). In 1984, after a series of
conflicting lower court judgments, the Su-
preme Court determined that under certain
circumstances, the taping of a video work in
its entirety for watching later would be allow-
able under the doctrine of fair use. The scope
of the Supreme Court's holding was expressly
limited to home video recording of over-the-
air, commercial broadcasting for time-shift-
ing purposes. The holding did not address the
taping of cable or pay television, or the issue of
"library building" of recorded programs.15

°U S. Congress, House Committee on the Judiciary, Report Accompanying 5.22, Serial No. 94-1476, September 1976.

1°1-1 Rosen, RIAA, letter to J. Winston, OTA, May 2, 1989 (enclosure with comments on draft ch 5, p. 2). RIAA's membership in-
cludes the major U.S. recording companies.

"Gary J Shapiro, EIA, letter to D. Weimer c/o OTA with comments on draft ch. 5, Apr. 28, 1989, p 3. EIA's membership includes
consumer-electronics and blank-tape manufacturers.

12Criteria to be considered (by the courts) in determining vhether a claimed infringement is actually a "fair use" are gwen in Sec.
107 of the Copyright Act of 1976 (Title 17 U.S.C.). The Act specifies other limitations on exclusive rights of copyright holders.

'3Gary J. Shapiro, EIA, letter to D. Weimer with comments on draft ch. 5, Apr. 28, 1989, pp. 1, 4-5.

"R Rosen, RIAA, letter to J. Winston, OTA, May 2, 1989 (enclosure with comments on draft ch. 8, pp. 1-2, enclosure with comments
on draft ch. 9, p. 1).

'5UniversalCityStudios,Inc.v SonyCorp.ojAmerica, 480F Supp. 429 (D.C. Cat 1979), rev'd, 659 F. 2d 963 (9th Cir. 1981), rev'd, 464
U.S. 417 (1984).

17



Chapter ISummary, Issues and Options 7

Copyright and New Technologies

New Technologies and the Goals of Copy-
right All U.S. copyright law, including the
Copyright Act of 1976, proceeds on the as-
sumption that effective and efficient copying
is a large-scale, publicly visible, commercial
activity, and therefore, that legal prohibitions
against unauthorized copying are enforceable.
This assumption, which was valid 20 years
ago, is being seriously challenged today be-
cause technology provides consumers with
the capabilities to be printer/publisher, on a
smaller, less-visible scale.

As defined in this report, private use such
as home copying differs from commercial
piracy in that the copies are not sold commer-
cially. But copyright proprietors now argue
that the aggregate economic effect of indi-
viduals' private use is equivalent to commer-
cial piracy.16They claim that private uses, like
home audiotaping, deprive copyright owners
of revenues, reduce incentives to create and
disseminate new creative works, and discour-
age newcomers from entering creative profes-
sions. Representatives of the recording indus-
try, for example, hold that home taping of
prerecorded or broadcast music frequently
displaces sales of records, prerecorded cas-
settes, and CDs, and thereby reduces their
revenues. In turn, they argue, this reduces the
number and variety of works they find profit-
able to produce and distribute, so that
stakeholders including performers, studio
musicians, songwriters, and music publish-
ers are deprived of earnings. Moreover,
some claim that the greatest harm from home
audiotaping falls on new artists and songwrit-
ers, and or. those in less popular genres (like
classical music), so that dive. sity is substan-
tially reduced. They also claim that home

copying reduces incentives to enter or stay in
creative fields like music or songwriting, and
limits the pool of new talent.17

Representatives of the consumer-electron
ics industry and advocates of home audiotap-
ing challenge these claims by asserting that
home taping does not necessarily undermine
the Copyright Act's intended balance between
the rights of proprietors and the rights of the
public. They argue that home taping can
stimulate sales of recorded music by increas-
ing interest in music generally and by broad-
ening the market for recorded music. More-
over, they contend that the linkages between
industry revenues/royalties and creative in-
centives are complex, and that restricting
home taping would not necessarily result in
more employment in the arts or more variety
and widespread dissemination of creative
works.18

New Technologies and the Boundaries of
Copyright New uses of technology can ex-
ploit persistent ambiguities in existing laws.
Sometimes this can have the effect of lawmak-
ing. This may be happening to copyright. The
recording industry considers that legal ambi-
guities and the increasing ease of making cop-
ies have been exploited to the point where con-
sumers believe that they have a "right" to
tape. On the other hand, technological copy
protections, if adopted by recording compa-
nies and/or recorder manufacturers, will ef-
fectively "take away" this "right." From the
public's viewpoint, this would be equivalent
to a change in the law.

The private use of copyrighted works raises
questions about the degree of protection copy-
right proprietors should be granted, mecha-
nisms to enforce that protection, and the way

'80TA-CIT-302, op. cit., footnote 2, p 194.

'Tor an elaboration of these views, see "Home Audio Recording Act," Hearings Before the Committee on the Judiciary, U S Sen-
ate, and its Subcommittee on Patents, Copyrights and Trademarks, 99th Cong , 1st, 2nd sess , Hearings on S 1739, Oct 30, 1985, Mar
25 and Aug. 4, 1986

"'For an elaboration of these views, see Hearings on S. 1739, op cit., footnote 17
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in which the degree of protection should de-
pend on technological change.19 Congress is
being asked to define an appropriate bound-
ary between proprietors' rights and those pf
users.

Copyright issues raised by home audio- or
videotaping are part of broader questions
about the general status of home copying and
other private uses. The question remains
whether the overall objectives of copyright
are best served by granting copyright pro-
prietors exclusive rights over home copying,
including the right to be compensated for
and/or to prevent home copying.

Up to now, the courts have made explicit,
limited, niche-oriented determinations about
cases involving home copying and other pri-
vate uses. Since there is no other specific
statutory guidance, courts have made their
determinations according to the doctrine of
fair use (see above). Leaving these determina-
tions to the courts, as specific cases arise, has
allowed Congress to avoid premature or
short-lived copyright legislation, and has
helped maintain flexibility in the face of
changing technologies. Current technological
and business trends, however, may make an
explicit congressional definition of the legal
status of home copying more desirable in or-der.to reduce legal and market uncertainties
and to prevent de facto changes to copyright
law through technology.

These trends are:

The movement to digital representations
of music, video, and other types of enter-

tainment and information available to
consumers. With these come new record-
ing technologies for home use, and more
powerful means for home users to inter-
act with and manipulate works, as well
as to make derivative works.

The erosion of niche boundaries used to
categorize copyrightable works accord-
ing to their content (e.g., audio, video,
computer software) or physical format
(e.g., audiotape, videotape, computer
disk).

The emergence of new deliver), infra-
structures to bring music, video, and
other forms of information and enter-
tainment into the home (e.g., fiber optic
cable, pay-per-view and interactive cable
services).

The efforts of some copyright proprie-
tors (e.g., in sound recordings and mo-
tion pictures) to develop and implement
technological means for copy-protection.
These will likely require congressional
approval for reasons of antitrust exemp-
tion and/or legal enforcement.

Extent of Home Copying and Its Economic
Effects

Previous Empirical Analyses and Disagree-
ments Much of the debate on home copying
has focused on surveys and economic analyses
to support or rebut copyright proprietors'
claims of economic harm.20 For example, re-
cording companies and RIAA have sponsored
several such studies over the past dozen years

lnechnological changes can expand the scope and power of private uses, ofreri ng new capabilities for individuals to reproduce copy-
righted material at home, manipulate it to make derivative works, and,or further disseminate it. At the same time, newtechnologies
can be used to con trul private uses for example, restricting copy ing at.d, thereby, private dissemination and the making ofderivative
works.

See also OTA-CIT-302, op. cit., footnote 2, ch. 7.

2°Economic harm is one of the four criteria used by the courts to determine if an alleged infringement of copyright is fair use As
discussed above, application of the fair-use criteria may be premature because current legislation is ambiguous as to whether copy-
right proprietors' rights extend tu private use like home copying Nevertheless, harm is relevant to the debate because in considering
whether proprietors' rights should extend to private use, Congress may wish to take the economic consequences of private uses into
account.

is
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Electroacouslic music studio.

(see table 6-1 for a summary of these). Alan
Greenspan presented the results of the most
recent, by the consulting firm Townsend &
Greenspan, in 1985 testimony. The testimony
included an estimate of recording-industry
revenue losses due to home taping (see ch. '7
for details). These findings were rebutted by
the electronics industry and Home Recording
Rights Coalition (HRRC), who argued that
Townsend & Greenspan's estimates over-
stated the amount of taping being done and
the extent to which home taping displaces
sales. Moreover, they argued, the studies for

Nab Croat Dna Way, *ma Colloge

RIAA did not take into account the benefits of
home taping for consumers, or the stimula-
tive effects of home taping on sales of record-
ings. But HRRC did not offer quantitative es-
timates of their own to counter RIAA claims.

Some of the other unresolved contentions
from previous RIAA and HRRC surveys and
economic analyses have stemmed from their
underlying assumptions, as well as from the
survey designs. We conclude that the earlier
studies were insufficient as a basis for
policymaking, mainly because the method-

20
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Rob Croat Opacd Disc Mssortng

Information is recorded on a CD as a series of tiny Os.

ologies and data for the surveys used in the
studies were not published in their entirety,
preventing independent analysis or verifica-
tion. There were other methodological factors
that limited the usefulness of the earlier stud-
ies, and a new OTA survey was designed to ad-
dress these factors.21

One area of continuing disagreement
among industry 0takeholders is whether only
the alleged effects of home taping (or a taping
ban) on recording-industry revenues should
be considered for policy formulation, as op-
posed to also considering effects on consum-
ers' benefits or blank-tape revenues.22 A corol-
lary to this disagreement is whether alleged

lost revenues or lost profits and royalties re-
sulting from home copying should be the ba-
sis for estimMing claims of economic "harm."

Especially given the ambiguous legal status
of home copying, OTA considers it appropri-
ate to examine effects on consumers, as well
as on industry. The Recording Industry Asso-
ciation of America, Inc. position is that home
audiotaping of copyrighted music violates
current copyright law, and that the only rele-
vant issue is that the industry is entitled to ab-
solute protection of its music. Therefore,
RIAA considers that only the effect on record-
ing-industry revenues, reflected in sales dis-
placement, is relevant.23 Advocates of home
recording like the Home Recording Rights
Coalition and Electronic Industries Associa-
tion consider that (noncommercial) home
taping is legitimate under the current law.
IMRC believes that the effect of copying or
copyright policies on consumer benefits is
also relevant. Furthermore, HRRC argues
that only the impact of taping on industry
profite and royalty payments to performing
artists and creators of works should be consid-
ered not gross revenues to recording compa-
nies because profits and royalties are the in-
centives that determine the supply of new
works.24

The difference in relative magnitudes (gross
revenues versus profits and royalties) is sub-
stantial. In his 1985 testimony on behalf of

"The survey data obtained for RIAA and HRRC were based on different units of analysis (tapes v. tapings) so that the studies'
disparate findings could not be reconciled. The studies did not explore the effects of home copying, or of proposals to restrict or elimi-
nate it, on society's net economic welfare. The studies' focus on active tapers, as opposed to the general oopulation, didnot permit
analysis for the population at large, or fully consider whether tapers and nontapers had different perceptions us to the fairness of
home-taping practices and alternative policies to restrict taping. Finally, the RIAA studies estimated lost industry revenues, nit lost
profits and royalties (overstating "harm"), and did not fully 4ake pr:m and demand effects into account.

The OTA survey addressed the first three of these points. However, absent industry data with which to estimate price-cost mar-
gins, the OTA analyses were also forced to assume that prices remained constant in theshort term and to focus on the effects of taping
on revenues (rather than profits and royalties), which tends to overstate industry effects. See ch. 6 and ch. 7 for more details.

22The net effect on society's economic welfare can be approximatedas the sum of the effects on recording-industry revenues, blank-
tape industry revenues, and consumers' benefits.

231L Rosen, Recordinglndustry Association of America, Inc., letter to OTA, May 2, 1989 (enclosure with comments on draft ch. 8, PP.
1-2).

"Gary J. Shapiro, Robert S. Schwartz, and Steven It. Brenr.er, Home Recording Rights Coalition, memorandum to OTA with com-
ments on economic issues, May 1, 1989, pp. 7-10.
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RIAA (see ch. 7), Greenspan estimated that 40
percent of alleged lost t evenues represented
"compensable" losses to copyright owners
and creators (including the recording compa-
nies). Considering the recording-industry
rule-of-thumb that royalty payments to per-
forming artists and copyright owners are
about 20 percent of the wholesale price of a re-
cording, an estimate of 40 percent (of reve-
nues) for profits and royalties seems high.

The OTA Survey on Current Home Copying
Practices and Motivations Many of the ar-
guments for and against the proposed legisla-
tive solutions to the perceived problem of
home taping hinge on empirical studies spon-
sored by firms and industry groups with a fi-
nancial stake in the outcome. These include
several surveys of home audiotaping behav-
iors and attitudes. Congressional concerns
about the timeliness, bias, and credibility of
these surveys led OTA to engage a contractor
to undertake a new survey. OTA used an open
development process to design a survey that
would be useful to Congress yet would provide
data for others to assess the economics of
home audiotaping as well. The questionnaire
and resulting survey data are available to the
public through the National Technical Infor-
mation Service. Here are the highlights of the
survey findings:

Audiotaping Four in ten of a nationally rep-
resentative sample of persons aged 10 and
over have taped recorded music (either from a
broadcast or from a record, prerecorded cas-
sette, or compact disc) in the past year. This
finding is similar to a 1982 survey, but larger
than 10 years ago, when surveys found that 21
to 22 percent of the population had taped in
the preceding year. Music tapers, in general,
seem to have a greater interest in music and

purchase more prerecorded music than peo-
ple who don't tape. The majority of nontapers
do not listen to recorded music. See table 6-2
for yearly music purchases and tapings esti-
mated from OTA survey results.)

Prerecorded audiocassettes are the most
frequently purchased music format. How-
ever, the survey finds that tapers more fre-
quently copy from records than from tapes.
People who purchase a prerecorded item with
the intention of taping it (as did about one-
seventh of the sample) are far more likely to
purchase a record or CD than a prerecorded
audiocassette. Many people seem to copy for
the purpose of "place-shifting," that is, copy-
ing music from records and CDs to cassettes
that are used in automobile and portable cas-
sette decks.

The survey finds that a large majority of
people who copied from prerecorded music in
their last taping session copied their own re-
cording for their own use. They usually copied
with the intention of keeping the tape perma-
nently. About one-fifth made copies for a
friend or copied a borrowed item.25 Few copies
were made from homemade tapes.

People who taped from radio broadcasts
were less likely to copy full albums than those
who copy records, cassettes, or CDs. In about
half of the most recent tapings of prerecorded
items, whole albums were taped.

Survey data suggest that home taping dis-
placed some sales of prerecorded products.
But they also suggest a stimulative effect on
sales. That is, home copying helps advertise
songs and performers. In addition, a signifi-
cant number of purchasers bought prerecord-
ed products with the intention of copying
them.

25The OTA survey did nut find much evidence of extensive or intensive copying networks c widespread membership in music
"swap clubs." Of the 1,501 individuals surveyed, 201 reported burrow ng audio recordings frum persons outside their household Of
these, about three-fourths burro frum only three or fewer persons, and borrowed to copy rarely or a few times a year. Only 16
respondents reported belonging to a music swap club.

22
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Taping of noncopyrighted material oc-
curred more frequently than taping of
prerecorded music. Perhaps three-fourths of
taping incidents were for something other
than music. Tapes of noncopyrighted mate-
rial vary widely in type, length, and lasting
value, with some, like answering machine
messages, being reused often.

The survey finds that availability of dual-
cassette and high-speed dubbing capability
had little to do with the number of homemade
tapes. People with many homemade tapes, or
with few, or even none, seemed to own equip-
ment with these capabilities in roughly simi-
lar proportions. Thus, for analog recording at
least, dual- or fast-dubbing technology did not
seem to be driving copying behavior.

Contrasts Between Audiotaping and Vide-
otaping Videocassette recordings, unlike their
audio counterparts, were largely made for
temporary use. Most videotaping fits the defi-
nition of "time-f hiftine outlined in the Su-
preme Court's 1984 Sony decision (see above).
A few specific types of programs including
concerts and edt cational shows were copied
for permanent use.

The survey finds that, while television tap-
ing was common among VCR owners, copying
other videotapes was less common. Of the
tapes copied, only a minority belonged to the
copier. Some originals were rented from video
stores, but the bulk were obtained from
friends. Thus, there appears to be a modest
level of exchange of videotapes among friends
for the purpose of copying.26

While the survey found a somewhat higher
incidence of video copying among music ta-
pers than among nontape s, there was no
strong connection between video- and

audiotaping behavior. The survey finds that
home video and home audio copying were
done by different people, for different reasons.

Public Opinions About Home Copying Most
members of the public were unfamiliar with
copyright law and its application to home tap-
ing. Nevertheless, they had opinions on the
norms of acceptable behavior in home taping.
In general, the public both tapers and non-
tapers believe that it is acceptable to copy a
prerecorded item for one's own use or to give
to a friend. The only copying that was univer-
sally considered unacceptable by tapers and
nontapers was copying a tape in order to sell
it.27

Most members of the public had no notion
whether home copying was fair to the record-
ing industry, to performers, or to the con-
sumer. They did, however, strongly oppose all
the tested suggestions for changes in the sys-
tem that would impose user fees or limit tap-
ing through technological fixeb.

OTA's Economic Analysis CTA commis-
sioned three independent economic analyses.
The analysis by Michael Katz developed a
theoretical framework for analyzing the eco-
nomic effects of home copying. It shows that
the effects of private use, including home
copying, on economic efficiency and on socie-
ty's economic welfare are complex and am-
biguous. The effects of private use depend
critically on the assumptions about demand
for originals and copies and the effects of
copying on the long-term supply of new
works. Choosing among assumptions about
underlying factors is a subjective process.
Some of the most crucial factors are very diffi-
cult to measure and several alternative as-
sumptions may be equally plausible for ex-
ample, the extent to which consumers would

260f the 85 survey respondents who reported ever borrowinga videotape, the majority reported that they rarely or never borrowed
to copy. Of those who did, virtually all reported doing so only a few umes a year.

27But the youngest respondent, (ages 10-14) were almost neutral on this issuethe unacceptability of selling home copies in-
creased with age.
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increase purchases of prerecorded music, ab-
sent home taping. Thus, the same survey in-
formation can support widely different esti-
mates, yet this type of uncertainty is unlikely
to be reduced by more data.

William Johnson used the OTA survey to
examine some of the factors that influence
home audiotaping and purchasing originals.
Johnson found that individual choice between
copying and buying originals is determined in
part by the person's value of time: a person
who values his time highly tends to copy less
and buy more. Johnson also found that in-
come increases the demand for both copies
and purchases and that copying is more con-
centrated among the young. He was unable,
however, to detect statistically significant es-
timates of the extent that copies substitute for
originals.

Fred Mannering used survey data on the
consumers' choice of format for listening to
music to estimate econometric models of con-
sumers' choice between purchasing recorded
music and taping it. He used these estimates
to determine the change in consumers' eco-
nomic welfare (based on their valuation of
homemade tapes) in response to a hypotheti-
cal ban on home audiotaping. In addition, he
estimated hypothetical changes in recording-
industry revenues (under various assump-
tions about the degree to which home tapes
displace and/or stimulate sales of recorded
music) and hypothetical changes in blank-
tape revenues (assuming fewer blank tapes
were sold absent copying). While the scenario
of a ban is extreme, it allows the change in re-

cording-industry revenues without home tap-
ing to be estimated in a manner comparable
to Townsend & Greenspan's (see ch. 7), along
with effects on blank-tape industry revenues
and consumers. The net effect on industry
revenues is the sum of the estimated changes
in recording-industry and blank-tape reve-
nues. The net effect on society's economic wel-
fare was approximated by adding the industry
and consumer effects.

Chapter 7 discusses Mannering's analysis in
detail, and presents estimates of the hypo-
thetical effects of a ban on home taping that
the same set of survey and other data can be
"shown" to support.28 These examples pro-
duce a broad range varying by a factor of
30 of hypothetical recording-industry reve-
nue changes absent home audiotaping.29
These variations do not, however, alter the
qualitative result, which indicates a consis-
tent loss in consumers' economic welfare and
in society's net economic welfare.

The estimated loss in consumers' economic
welfare reflects the valae consumers place on
home taping. It is a monetary valuation of
consumers' loss in satisfaction, without any
loss in actual income, after a taping ban. Ab-
sent taping, not all home tapes would be re-
placed by purchases. (Other applications of
this type of analysis include estimating the
monetary value of consumers' dissatisfaction
from increased airline travel time and the
monetary value of increased satisfaction from
reducing the time between airline depar-
tures.30)

2°See tables 7-11 and 7.12

z9The variations 24 examples in all. shown in tables 7-11 and 7-12 differ according to whether both prerecorded and broadcast

music tapingoronlv taping from prerecorded sources is banned, whether an attempt ismade to correct for business use of blank tapes,
how much sales-displacing material is assumed tu be un each tape, how the OTA survey questions un displacement are interpreted
andior discounted to produce a sales displacement rate, and whether the ability tu make home tapes is assumed to stimulate some

purchases of prerecorded music.

Ic'Steven Morrison and Clifford Winston, Economic Effects o( .Airline Deregulation i Washington, DC The Brookings Institution,

1986).
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Although home taping may reduce the re-
cording industry's revenues, Mannering's
analysis suggests that in the short term a ban
on audiotaping would reduce blank-tape reve-
nues, be more harmful to consumers than
beneficial to the recording industry, and re-
sult in a loss of benefits to society in the bil-
lions of dollars. The longer-term consequences
of a ban are less clear, and would depend on
how recording-industry profits were invested,
on how increased revenues would affect tha
creation of new works, on how recording corn-
panies chose to price recordings, on what new
technologies were introduced, and on how
consumers' tastes changed.31 In the long term,
the net effects on society's economic welfare
might be positive or negative.

Even if policy formulation is based on
short-term economic considerations, net ef-
fects should be considered along with effects
on individual industries and consumers.
Based on the OTA survey data, Mannering's
results show there is no single estimate of the
dollar values gained or lost as the result of a
taping ban.32 A ban would have distributional
effects among industries (i.e., recording- ver-
sus blank-tape) and consumers, but these
effects don't balance Instead, because con-
sumer benefits from home taping appear to
be so large, a ban would result in a large net
loss of benefits to society. These net effects
should be considered in policy formulation. It
is potentially misleading to base policy on un
estimate of only one of several harms or bene-
fits.

Congressional Role

Congress faces a complex set of choices re-
garding home copying. The question of
whether the public interest is better served by

extending copyright proprietors' rights to pri-
vate use (thus allowing them to prevent or de-
mand payment for private uses, such as home
copying) is fundamental in making these
choices. The next section of this chapter dis-
cusses the dimensions of the policy choices
facing Congress, and preeents options to im-
plement them. For the more specific options,
the focus is on home audio copying. The final
section discusses implementation coruidera-
tions.

POLICY CHOICES AND
OPTIONS

Introduction

Some choices facing Congress offer broad
alternatives for action, cutting across bounda-
ries of industry and technology, and offering
the oppoztunity to establish policies for the
next decade and beyond. Other alternatives
are more narrowly defined within a particular
industry or technology, such as home audio
copying or home use of DAT recorders. While
more narrowly defined policies may be more
easily formulated, their usefulness may be
shorter-lived, as technology creates other
problems.

Previously, the state of technology made an
explicit determination about the extent of
copyright proprietors' rights over private use
less crucial than tz-iday. There was less private
use and enforcement against private copying
was difficult. Now, technological changes
have lowered the cost and increased the scope
of private copying; at the same time, techno-
logical changes make it possible to impose
high barriers tn unauthorized private copy-
ing.

3' AssessIng the long-term efTects of financial incentives ur. , relit iv ay anti 1.21; ut would be extremely difficult and wouki require full
disclosure orproprietary Industry data

32Depending on selections among reasonable assumptions, following a aping ban recording-industry revenues might not change
much or migh, increase by several tens of percent Blank-tape revenues wuu Id deLline subsuintially. See ch. 7 and tables 7-11 and 7-12.
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Technological change will continue to erode
niche boundaries based on the content or for-
mat of copyrighted works and there are spill-
over effects between industries.33 Even quite
specific options for dealing with home copying
must be selected within the broader legal con-
text of private use.

The first choice Congress faces is whether
to address home copying issues at all at this
time. If it does not act now, or avoids prema-
ture legislation that might soon become obso-
lete, then home audiotaping issues will likely
be resolved with some delay and in a piece-
meal fashi)n by inter4ndustry accommoda-
tions and/or the courts. As a consequence, the
underlying issues of private use will likely
resurface in other areas like home videotap-
ing, electronic information, and computer
software and result in legal uncertainties that
will further complicate industry decisionmak-
ing. Moreover, industry agreements may still
require congressional action to ratify the
agreement for purposes of enforcemmt or re-
lief from antitrust. A series of piecemeal ac-
commodations would incrementally define
the boundaries of the copyright law.

If Congress chooses to act now, then it must
choose whether to address home copying ii. a
comprehensive or limited fashion. Compre-
hensive policies may be more long-lived, but
may take longer and be more difficult to for-
mulate. Limited policies might be developed
more quickly but would not resolve parallel is-
sues in other areas. Meanwhile, home-copying
controversies in these other areas might re-
sult in technological "solutions" that would
have the effect of changing the copyright law
to extend copyright proprietors' rights into
private use. Moreover, polices developed by

Congress for a specific area might be argued
as precedents in another.

Whether Congress' approach to !.ome copy.
ing is broad or narrow, a third set of choices
applies for each (or any) area of home-copy-
ing: whether to allow it, foster it, or restrict
it. To "allow" home copying would mean stat-
ing explicitly that proprietors' rights do not
extend into private use. To "foster" home
copying would mean not only "allowing" it,
but also limiting anticopying measures, in-
cluding agreements to implement technologi-
cal copy protections. To "restrict" home copy-
ing would mean stating explicitly that
proprie,.ors' rights extend to private use
that home copying is copyright infringement.
Restricting home copying could also include
provisions for legal enforcement of copying
bans, mandatory use of technological copy
protection, and/or compulsory li,-enses and
fees for home copying.

Interim, narrowly focused legislation
might relieve some of the pressing issues in
the near term, thus providing time to formu-
late comprehensive solutions. If this strategy
is chosen, the preferred interim policy op-
tions (pending comprehensive resolution)
might be different from those preferred if
only the near-term view is considered. Some
interim measures are more difficult or costly
to undo than others. For example, an interim
home-copying royalty fee could eventually be
rescinded, but there would be some inertia,
and recipients may have come to view it as an
entitlement (e.g., as individuals have viewed
subsidized local telephone service or as con-
sumers view their "right" to make home cop-
ies). Some technological means for copy-pro-
tection may be embedded in the works
themselves (e.g., the Copycode "notching"), if
changes in the law subsequently held that the

"For example, DATcan be used for computer data storage as well as audsotapaig Some industry ubse rscunsdc r t hat hc r r
versy over DAT authocapmg has affected development of DAT computer peripherals.
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private copying did not infringe copyright,
then it might be difficult or costly to undo the
protection (e.g., consumers who had pur-
chased players with scanner chips would have
to bypass them).

Advisory panel members from the creative
and performing arts communities consider
home copying (which in their view reduces in-
come to performers and creators) to be par-
ticularly unfair to their groups because, com-
pared to recording companies, they tend to be
underfunded. They see digital copying as the
latest in a series of technologies that has pro-
gressively taken away work from performers
and musicians and has increased the need for
subsidies to maintain the arts. Opinions dif-
fered among members of OTA's advisory panel
on the relative importance of home copying to
the problem of encouraging the arts. But sev-
eral panel members felt that the overall issue of
financial support for the arts deserves atten-
tion. This, however, is beyond the scope of this
study.

Fundamental Copyright Policy
Questions

Underlying the choices facing Congress are
fundamental policy questions and value judg-
ments. Foremost among these is the issue of
whether copyr;ght holders' rights should be
extended to private use. Audiotaping has
been widespread for years. Copyright holders
like recording companies have been unable to
prevent home copying unilaterally and have

not been able to secure legislation explicitly
establishing their rights over home copying
and/or home-copying royalties. Technological
changes now make it possible for copyright
proprietors to restrict unauthorized copying.
However, for audio copying, implementing
technological copy protections would require
agreements between the recording industry
and audio-equipment manufacturers and/or
legislation.34

The intent of US. copyright law is to serve
the public interest by jointly promoting wide-
spread dissemination of intellectual property
while providing sufficient incentives for the
creation and distribution of new works. New
technologies can assist in both goals.

New technologies are able to extend the
traditional bounds of copyright to include
private use. The major question facing Con-
gress is whether extending copyright proprie-
tors' rights to private use is necessary to serve
the public interest?5

Other questions concern the rights of the
artist or creator versus the rights of the con-
sumer to modify the artistic works. In the
United States, the creative artist has tradi-
tionally had no protection or control over his
work once it is sold (see ch. 3). The purchaser
has been free to use, modify, or mutilate the
work.36 Until now, there has been a clear dis-
tinction between mass-produced entertain-
ment, products and artistic works that are
unique or produced in limited numbers. New
technologies may provide consumers with the

3For example, microprocessors embedded in recorders could recognize copy-protection codes i, the software, along with other
codes that identify the specific work.

350TA is grateful to D Moulton for his corn ments in this regard Noting the rapid transformation of creative works into the digital
realm, and the consegur ntial improvements in (lower-cost) storage, transmission, and reproduction, Moulton considers that a copy-
right law for future decades will have to address the issue of compensation due copyright holders whose works are not tied to or fixed
in physical media Toward this end, Moulton suggests a broad approach focusing on docu menting and compensatingthe transfer and
use of such intellectual property (David Moukon, Berklee College of Music, personal communic .ion, Aug. 5, 1988.)

36Some recent controversies concerning artists' rights have involved motion pictures (colomation and time compression) and fine
arts (painting sculptures) Another involves the rights of composers protection against "material alteration" for works used for
motion picture soundtracks and writers whose existing works are later Incorporated into motion pictures (Bill Holland, "li S.
Pushes 'Moral Rights' for Composers," Billboard, Apr 1, 1989, p. 4 )
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means to modify unique or limited-produc-
tion works and to create derivative works. The
extent to which this becomes possible de-
pends as much on the legal status of these uses
as on the state of technology. Thus, congres-
sional consideration of home-copying poli-
cies may require some attention to questions
about the broader concept of artists' rights
and copyright (see box 1-A).

Choices for Congress

The first decision that Congress faces is
whether to address home-copying issues at all
at this time. This is a real choice to act now

or not. Either choice has its merits. Congress
might choose to rely on the courts to resolve
home-copying cases according to existing law.
Waiting would allow the effects of new digital
copying technologies to become more evident,
so that any eventual copyright legislation
could be based on real experience, rather than
on assumptions or projections from analog-
copying experiences. If the choice is not to act
now i.e., the choice is to maintain the status
quo or to avoid premature legislation then
the issues raised by the home audiotaping
controversy will likely be slowly addressed in
a piecemeal fashion by the courts,37 by threats
of lawsuits,38 and/or by private arrangements

Box 1-AQuestions Concerning Artists' Rights and Private Use

In some European countries a major goal of copyright laws is to protect the connection between the artist and
his work through artists' rights or moral rights recognizing the author's creation of the work and/or prohibiting
the change, mutilation, or alteration of artists' works. Artists' rights were first recognized by the Berne Conven-
tion in 1928. In adhering to the Berne Convention in 1989 the United States specifically did not agree to the
provisions for moral/artists' rights (see ch. 3).

Should the European tradition of moral rights be adopted in the United States so that artists have con-
Cnuing or permanent rights to the "integrity" of a work? Or, are the creative, economic, and legal differ-
ences great enough that a different approach for dealing with art:sts' rights is desirable?

If artists' rights are granted in the United States, should these rights ene at the home, or should they
encompass private domestic uses? Should purchasers be able to do whatever they want with the work
within the home including modifying, enhancing, or destroying it?

If a purchaser "customizes" a work to meet his or her needs (e.g., cuts a painting down to fit in the home or
copies only favorite songs from an album to make a custom audiotape), should the Government step into
what may be a purely "personal" occurrence? Where are the boundaries?

If artists' rights are granted in the United States, can they be enforced? How, when, and by whom? What
will be the effect on the market valuation of works? What are the privacy and First Amendment implica-
tions of enforcement over home uses?

If artists' rights are granted in the United States, should they only address fmancial loss, or should emo-
tional distress or q lessening of the artist's creative reputation be included? Who would determine the
extent of these harms, and how? Arguably, situations could exist where modification of a work could en-
hance it aesthetically or materially. Should such modifications constitute "harm"?

SOURCE. OTA

3'The 1984 Supreme Court decision about home videotaping man example Although the Supreme Court and other courts have
provided some guidance in home-copying situations, many questions and issues remain unresolved, the Supreme Court has previ-
ously inferred that Congress may wish to examine such issues (see ch. 3).

wrhis type of threat has been at least partially responsible for the delayed introduction of consumer DAT machines to the U S
market now 2 years or more
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between the hardware and software industries
themselves.39

But court decisions will not put home-copy-
ing issues to rest. Issues that surfaced for
home audiotaping have already begun to
resurface in other areas, like home video,
computer software, and other forms of elec-
tronic information and entertainment.40 Ab-
sent congressional action, these new contro-
versies might also be dealt with in a piecemeal
fashion, with industry or the courts incremen-
tally delineating the boundaries of copyright
law. Because of antitrust considerations, Gov-
ernment involvement might still be sought to
ratify or enforce intra- or interindustry agree-
ments (see box 1-B). Over the long term, this
pattern of threatened litigation and/or re-
quests for special legislation will become cum-
bersome and costly to society. The technologi-
cal trends discussed in the next chapter will
tend to increase the number, freouency,and
complexity of questions about home copying
and private use. Further erosion of niche
boundaries can undermine "piecemeal" solu-
tions. Moreover, some copyright proprietors
consider that nonaction could disastrously re-
duce economic returns from intellectual prop-
erty. The recording industry considers that,
"If the rights of copyright owners are not ade-
quately protected, the continued viability of
our industry cannot be maintained."41

Market uncertainties, deriving from legal
uncertainties,42 have delayed or complicated
the introduction of new consumer electronics
hardware and new audio formats (for exam-
ple, DAT and now, erasable/recordable com-
pact discs), and have made market solutions
doubtful. There are other difficulties with
market solutions:43 because it is difficult to
distinguish between copiers and noncopiers,44
a "pay at the source" approach for copying
through the pricing of recordings would likely
increase prices for tapers and nontapers alike,
with the possibility of reducing demand for
originals or encouraging more copying. Offer-
ing copyable and copy-protected versions of
prerecorded works, or bundling products
(e.g., packaging a CD and cassette together at
a discounted price) have been considered im-
practical. However, if home copying was ex-
plicitly declared not to be an infringing use,
then manufacturers and retailers might find
it more advantageous to change pricing or
product lines.

Similarly, uncertainties stemming from the
ambiguous status of home copying may also
delay the introduction of new products and
technologies in other areas, perhaps affecting
the prospects for telecommunications sys-
tems, such as fiber-optic cable or new media
like high-definition television (HDTV).45 The
effects of these uncertainties and delays are
not limited to hardware. Incentives to create

3'In early 1989, the consumer electronics and record industries reportedly began negobatingagreernents regarding DAT machines,
the discursions reportedly centered on technic& methods to prevent home taping and/or fees on DAT machines or tapes (ShigFujita,
"Hardware Firms, Labels Closer to Accord on DAT," Billboard, Apr. 1, 1989, p. 1, TV Digest, vol. 29, No. 12, Mar. 20, 1989, p 16.)

4('For example, there is now a movement by the Motion Picture Association of America (MPAA) for technological copy-protection
for motion pictures delivered via pay cable and pay-per-view (PPV) services (see ch. 2).

41H Rosen, RIAA, letter to J. Wirston, OTA, May 2, 1989, p. 2.

42For example, a firm that considers home copying "illegal" is more likely to seek to prevent home copying, or to be compensated for
it, than to change pricing policies to reflect the added value of originals as a potential source of copies.

43See ch. 7

"The prevalence of home copying varies according to the type of matenul For example, most of the OTA survey respondents had
aud'io recording equi pment, and about half reported making home copies from prerecorded material. By contrast, only about one-fifth
of the VCR owners had ever copied a prerecorded videotape.

45These new infrastnictures are examined in U S Congress, Office of Technology Assessment, Critical Connections. Communlea-
lion for the Future, OTA-CIT-407 (Washington, DC U.S. Government Printing Office, forthcoming)
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Box 1-B Industry Agreements and Antitrust

Businesses that desire to join together as an industry to protect their economic interests have two sources of
potential protection from the antitrust laws. First, they may direct their actions toward legislative or executive
bodies and gain protection under the Noerr-Pennington doctrine. Since the Noerr-Pennington doctrine applies
only to government petition, however, Congress or a designated agency would still have to approve industry
agreements that require antitrust exemption. Second, they may request a prior review of their intended actions
by the Antitrust Division of the Department ofJustice under 28 CFR, section 50.6. The Antitrust Division claims
not to be constrained by its business reviews, however. Also, a large proportion of antitrust cases are brought by
private plaintiffs, and it is not clear how much private litigation is deterred by business reviews.'

The Noerr-Pennington doctrine, initially formulated in a 1961 railroad case (Eastern R.R President's Conf
v. Noerr Motor Freight, Inc , 365 U.S. 127 (1961)), holds that joint efforts by businesses to influence legislative or
executive action represent pohtical action (piotected by the First Amendment), which Congress did not intend to
regulate through the antitrust laws. As the U.S. Supreme Court observed, "the very concept of representation
depends upon the ability of the people to make their wishes known" (ibid. at 37), and so "efforts to influence
public officials, regardless of intent or purpose...do not violate the antitrust laws, even though intended to elimi-
nate competition". (United Mine Workers v. Pennington, 381 U.S. 657,670 (1965))

Although the Department ofJustice is not authorized to give advisory opinions to private parties, for several
decades the Antitrust Division has been willing (under certain circumstances) to review proposed business con-
duct and state its enforcement intentions. A request for business review must be made in writing to the Assistant
Attorney General (Antitrust Division), the requesting parties are under an affirmative obligation to make full
and true disclosure with respect to the business conduct for which the review is requested. After the review, the
Division may: (i) state its enforcement intention, (ii) decline to pass on the request, or (iii) take such other posi-
tion or action as it considers appropriate. The Division remains free to bring whatever action or proceeding it
subsequently determines that the public interest requires. The request, reply, and o'her supporting information
are generally placed in a public file, unless a firm can make a case for withholding it fly the public. To date the
Department has never brought a criminal action where there has been true and fuh disclosure at the time of
presentir.g the raquest. (Excerpted from 28 CFR, section 50.6.)

According to the Antitrust Division, at the time of publication, there was nu public information as to whether
the recording industry had submitted a request for a business review.

SOURCE. OTA

'T. Brennan, The George Washington University, personal communication, Apr 24, 1989.

and produce new types of works can also be af-
fected, although these effects cannot be esti-
mated with precision. The linkages are ex-
tremely complex, and the effects of changing
financial incentives on the supply of creative
works are very long-term.

Whatever policy measures are selected, the
transition will have adjustment costs; a

"seamless" transition is unlikely.46 Who bears
these costs and how they are distributed
among the hardware industries, the software
industries, consumers, and the general public
depend on the policies chosen.47 Choosing an
appropriate balance of harms and benefits
from uses of new :.echnologies is a political
decision, not a technical one, in which the
public has a stake.

"There are several possible adjustments One could be changes in the current levels and,or distnbutiun of industry wsts, revenues,
find royalties Another could be establishing mechanisms and institutions to enforce prohibitions on copying ancLur tu collect and
distribute new licensing fees Still another could be changes in the way one or more industries du business evolvingto new products,
new technologies, new markets.

'The current home-copying debates have been largely distributional in nature, so it is nut surprising that policies to resolve them
have distributional consequences.
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Policy Options

Option 1: Take no action on home copying
at this time.

Congress could avoid premature remedies
that might be short-lived, and wait until the
impacts of digital technologies are assessed.
The drawback is that the ambiguous legal
status of home copying might hinder creativ-
ity and delay the introduction of new con-
sumer technologies. Moreover, the home
audiotaping issue, and similar controversies
in videotaping and computer software, might
lead to piecemeal solutions by the courts or
the industries involved. The results of such ac-
commodations might be difficult to undo if
they should prove ineffective.

Option 2: Deal with home copying in a
broad context. Consider the general problems
associated with copyrighted works and tech-
nological trends. Determine whether the pub-
lic interest warrants allowing, fostering, or
restricting home copying generally, or specifi-
cally for certain types of works.

By taking this action, Congress could estab-
lish a relatively stable legal environment and
eliminate some market uncertainties. This
may take several years to achieve. In the
meantime, market and legal uncertainties
would continue, and might lead to industry
actions such as "voluntary" technological
copy-protection. Such measures would, in ef-
fect, extend the rights of copyright proprie-
tors into private use before Congress had de-
termined whether it was in the public interest
to do so.

Option 3A: Allow home audio copying.

Option 3B: Allow analog home audio copy-
ing

Option 3C: Allow digital home audio copy-
ing

These options would end at least some of
the legal uncertainties of home audio copying
and would free firms to make decisions about

prices and product lines in a more certain at-
mosphere. Copyright proprietors, such as re-
cording companies and aiusic publishers,
would be free to copy-protect their works, but
clever consumers could circumvent these
measures. Intra- or interindustry agreements
would be subject to the antitrust laws, but
might be accorded special exemptions.

Analog and digital copying could be treated
separately. Home analog copying is well es-
tablished, and might be more difficult to pro-
hibit, restrict, or license than home digital
copying, which is not yet widespread in the
United States. Because of its speed and high
quality, digital copying is thought to present
the greater legal and market challenge.

Option 4A: Foster home audio copying.

Option 4B: Foster analog home audio copy-
ing

Option 4C: Foster digital home audio copy-
ing

Legal uncertainties would be reduced. Un-
der these options, industry agreements to im-
plement copy-protection technologies would
likely not withstand antitrust review.

Option 5A: Extend copyright holders' rights
into private use and prohibit home audio
copying by requiring the use of copy-protec-
tion technologies in recorders and software.

Option 5B: Extend copyright holders'
rights into private use and prohibit ai log
home audio copying by requiring the use of
copy-protection technologies in recorders and
software.

Option 5C: Extend copyright holders'
rights into private use and prohibit digital
home audio copying by requiring the use of
copy-protection technologies in recorders and
software.

These options would increase the prices of
hardware, because additional features (e.g.,
protection circuitry and logic) would be re-
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quired. The effects on overall demands for
hardware and software are uncertain.

Option 6A: Extend copyright holders' rights
into private use and establish a compulsory li-
cense for home audio copying.

Option 6B: Extend copyright holders'
rights into private use and establish a compul-
sory license for analog home audio copying.

Option 6C: Extend copyright holders'
rights into private use and establish a compul-
sory license for digital home audio copying.

Congress would have to establish means
and criteria for administering and distribut-
ing the royalties, and determine whether they
should be applied to sales of recorders, record-
ing media, or both.

Option 7A: Extend copyright holders' rights
into private use but establish a free compul-
sory license for home audio copying.

Option 7B: Extend copyright holders'
rights into private use but establish a free
compulsory license for analog home audio
copying.

Option 7C: Extend copyright holders'
rights into private use but establish a free
compulsory license for digital home audio
co pying.

This option would broaden the scope of
copyright but would retain flexibility in re-
stricting copying or establishing royalties. Ob-
served usage patterns for the new digital oopy-
ing technologies could be used as a basis for
policy, instead of forcing polLymakers to act
on assumptions about consumer tastes and
behaviors.

Option 8: Select from the above, with differ-
ent treatment for analog and digital copying,

or specific types of copying (e.g., multigenera-
tional copies).

Combinations could allow current behav-
iors to continue but could tailor uses of new
technologies or products (e.g., combining Op-
tions 3C and 4B, or 5C and 7B, etc.).

CONSIDERATIONS FOR
POLICY IMPLEMENTATION

Distinguishing Among Types of
Home Copying

In considering whether to allow, foster, or
restrict home copying, or to take no action at
this time, Congress must define what home
copying is.48 Furthermore, Congress might
wish to set policies that make special provi-
sions for particular types of home copying.
Statutory definitions of home copying could
be drafted broadly or narrowly and seg-
mented into categories of type and use.

For example, home copies may be made
from purchased, rented, or borrowed origi-
nals, or from broadcast or pay-per-view mate-
rial. They may be made for personal use or for
a friend or relative. Copies may be made for
one-time use or as additions to a home-re-
cording "library."49

The benefits consumers derive from home
copying and the impact of home copying on
revenues earned by copyright holders depend
on the nature of the copy and how it is used
(see box 1-C). Home copies are often more
flexible than "originals." They can be inter-
rupted, restarted, and manipulated; the pro-
gramming can be customized for personal

'Tor example, the new British copyright law defined "time-shil. ;...Er' and "cable programming" when declaring that time-shifting
of broadcast or cable programs was not an infringement.

"Note that these attnbutes are nut mtended to be niche-specific for example. une criterion is not whether the commercial source
material is "audio" or "video" but whether or not It is pnced for a single use or unlimited uses.

3 2
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Box 1-CAttributes and Uses of Home Copies

Attributes
The source of the copyrighted material used to make a home copy could be one or several purchased, rented,

or borrowed "hard copy" originals (e.g., records or commercial videocassettes), or original material delivered to
the home by broadcast stations (radio, television) 9r cable/satellite system operators (basic, premium, or pay-per-
view services). The original material might be integrated with advertising (e.g., commercial broadcast television
or basic cable), delivered with surrounding advertising (e.g., radio, public television, "previews" at the beginning
or end of a commercial videocassette), or delivered without advertising (e.g., premium cable channels).

Home copies may be made in the identical format as the original, or in formats that differ in terms of the
physical configuration (e.g., record/tape/CD), and the forms in which the original and copy store the work (e.g.,
analog or digital). For example, a DAT recorder could make a digital copy of a prerecorded DAT cassette, or it
could make a digital copy of the analog material on a record (by sampling the analog signal). "Format-shifting"
(particularly from records to tapes, and from digital compact discs to analog tapes) is currently important for
home audiotaping. The OTA survey found that only about a third of home audiotapes made by respondents
using prerecorded sources were copied from prerecorded cassettes. 'IT bulk of home audiotapes of this type
were copied from records and CDs, presumably for portable or car use. Moreover, an original may be the source of
more than one copy, although the results need not be identical (e.g., a song may be copied onto two different
selection tapes).

Uses

The uses made of originals or home copies vary according to three dimensions: the frequency of use, the
manner of use, and the identity of the user. Looking first at frequency of use, we see that an "original" may be
offered in the marketplace for a single use (e.g., a pay-per-view movie or sports event), multiple uses within a
fixed time period (e.g., a rented videocassette tape), or unlimited uses (e.g., a purchased videocassette tape). A
purchased (tangible) original or a home copy are potentially available for unlimited uses. In practice, however,
some types of home copies are made to be used only temporarily e.g., a time-shifted television serial or sports
event while others are intended for repeated uses e.g., a homemade selection tape of favorite songs, or a
homemade copy of a prerecorded videocassette tape.

The manner of use of an original or copy may be uninterrupted (e.g., original broadcast material or pay-per-
view movies/concerts), or interruptible and/or manipulable (e.g., a purchased original or homemade audio- or
videotape that can be stopped and started again after a refreshment break, rewound to catch a missed detail, or
"zipped" past commercials).

The identity of the user of the original and home-made copy may be the same or different. An owner of an
original may use it to make copies for himself or otners, he may rent an original to copy, or he may borrow an
original from another household member, or a relative or acquaintance.

SOURCE. OTA

taste. To the extent that Lonsumers value this
flexibility, they will prefer copies to originals.
Originals then become more valuable as a
source of copies. Copyright proprietors may
be unwilling or unable to adjust prices to ac-
count for copying, thLy may be unable to cap-

ture the added value for other reasons, or they
may prefer to sell maltiple identical originals
(e.g., record and tape) than increase retail
prices to recover consumers' valuation of cop-
ies (for changing from record to tape, custom
programming, etc.).60

5C By contrast, the trend t.oward pay-pu-transaction video runtali, see ch 2, refleas in part the dtsire of copyright proprietors to
share in each rental transaction, as opposed to setting a standard price not based on usage
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For original materials that are supported
by advertising (like broadcast or cable pro-
gramming), home copying ostensibly reduces
the value of advertising as well. For example,
commercials may not be copied, or if copied,
may be "zipped" through.51 For A.Jrks that
are entitled to performance royalties, because
the majority of performers' payments come
from fees for reuse established in collective-
bargaining arrangements, some performing-
artist and musician groups believe that their
income is reduced if home copying cuts down
on repeat broadcast performances.52

Detailed categories of home copying could
be established (box 1-D),53 but the number en-
titled to special treatment through public pol-
icy are fewer. It is probably practical to iden-
tify only four types of home copying that
might merit special policy treatment:

Copies made from commercial material
that is priced according to the expected
frequency of usage e.g., rented origi-
nals or material delivered to the home on
a fee-per-use basis54

Multiple copies made from the same
original

Multigenerational copies (copies of cop-
ies)

Digital copies

Technological Copy Protections

Implications of Allowing, Fostering, or Re-
stricting Home Copying

Congress could foster or restrict home
copying by prohibiting or encouraging tech-
nologies designed to control it. Technological
restrictions could be built into recording
hardware, software, and/or electronically
transmitted material. If Congress chose to
continue the status quo of allowing home
copying, then copyright holders could possi-
bly act on their own to prevent unauthorized
copying through technological means.

To restrict home copying, Congress might
choose to prohibit the domestic sale or impor-
tation of recording equipment that did not in-
clude a device or circuit to prevent unauthor-
ized copying (e.g., by recognizing special codes
embedded in software or transmissions). The
Commission of the European Communities'
1988 Green Paper favored this approach to re-

S'WhIle many newer television sets con e with remote control feauzcs, ani .e cable services offer remote control channel selec-
tion, for many households it was the VCR ti lit first brought remote control it ,u ,ne home Ont. aspect of remote control/VCR use that
attracted attention during the Sonycase was the potential to not record or to fast-forward time-shifted material past commercials
Now, with remote-controls, consumers not only "zip" through commercials during playback, they "zap" from one channel to another
du ring commercials while watching TV As P result, particularly with the expanded offeringson cable, consumers l particularly those
under age 35) are "grazing" fli ppi ng through channels out of boredom or to see what else is on (Peter Ainslie, "Confruntinga Nation of
Grazers," Channels, September 1988, pp 54-62 Channels commissioned a national survey of TV viewing habits )

A recent survey found that at least 66 million households have remote controls and t hat, on average, viewers with remote controls or
cable "usually" watch twice as many different channels as those without, and those with VCRs watch more channels than those with-
out (Data from Commercial Analysts Co and Frank Magid Assoc. reported in Mulhehannel News, Oct. 31, 1988, p 53 )

520TA staff interviews with representatives of performing artists and musicians, Jul 13, 1988.

"For example, one category might consist of copies of broadcast material kept within the household fora single manipulable use.
Another category might consist of copies containing portions of several owned recordings, kept within the household andmade tJ
provide the material in a different storage medium for unlimited uses.

54The latter would include pay-per-view offerings Note, however, that pay-per-view is different from direct eleci runic delis cry as
discussed in ch 2 Original material purchased via direct electronic delivery would be treated like any other pur:_nased original

Alternatively, prices for these services could be raised to take copying into account, ur copyable and copy-protected ..crsions could be
offered at different prices.

34
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Box 1-DParameters of Home Copying

The source of the material copied:
Tangible sources

Prerecorded material owned within
the household

Prerecorded material borrowed from
outside the household

Prerecorded material that has been
commercially rented

Intangible sources
Free broadcast material
Material delivered via basic cable

service (e.g., broadcast stations)
Material delivered via premium cable

subscription services
Material delivered via delivery-on

-demand with pertransaction
payment

(e.g., pay-per-view)

The disposition and use of the copy:
Kept within the household
Given to others outside the household

Loaned to others outside the household
The format of the copy and original:

Same or different storage medium
(format shifting)

Multiple (partial) copies from the same
original

Multiple identical copies

Multigenerational copies ("cloning"
copies of copies)

Analog or digital original

Analog or digital copy
Quantity and quality of use:

Single uninterrupted use
Single interruptible use

Single manipulable use
Multiple uninterrupted

uses for a fixed time period

Multiple interruptible/manipulable
uses for a fixed time period

Unlimited interruptible/manipulable
uses

SOURCE: OTA

strict digital copying of digital sound record-
ings.55 While hardware manufacturers and
consumers might complain that such a law
would be a costly burden, it would not be the
first time that Congress had implemented a
technical requirement for domestic con-
sumer-electronics sales. In 1962, Congress
passed the "All Channels Receiver Act,"56
which authorized the Federal Communica-
tions Commission (FCC) to prohibit televi-
sion receiver manufacturers from selling sets
that did not receive UHF broadcast stations.
In that case, the intent was to foster UHF
broadcasting.

In pursuit of this policy, Congress could be
expected to permit producers of copyrighted
material (e.g., recording companies) to embed
copy-protection codes in the software they
produced (like computer software is some-
times protected), and perhaps even to require
that broadcasters who played copy-protected
material (e.g., radio stations) include any an-
ticopying codes in their transmissions instead
of removing them before transmission.

To foster home copying, Congress might
prohibit the sale of recording equipment that
is engineered to hinder home copying or other
copying deemed fair use, since such designs
would be considered restraints of trade. Simi-
larly, Congress might prohibit users of the
publicly owned broadcast spectrum from
broadcasting anticopy codes that would pre-
vent time-shifting playing at a later time.
Such legislation would be justifiable on the
same basis as the Copyright Act's first-sale
doct-ine limiting copyright proprietors'
rights (see ch. 3). Finally, Congress might even
prohibit software producers (e.g., recording
companies) from embedding copy-protection
codes in their products, though this would
probably be unnecessary in the absence of
sensing devices in recorders.

"Commission of the European Co nmunities, Green Paper on Copyright and the Challenge of Technology Copynght Issues Requir-
ing Immediate Adentton, COM(88) 172 final, (Brussels, Belgium: June 7, 1988), p. 136.

5Tublic law 87-529, sec. 1 (76 Stat. 150, codified at 47 USC 303(s)).

3 0
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If Congress chose not to act at this time, or
chose to allow home copying, then copyright
holders, such as the re-mrding companies,
could act on their own to frustrate unauthor-
ized home copying. Any actions they took to
lobby Congress, thP executive branch, or the
Copyright Office to promulgate protective
regulations would seem to fall under the
Noerr-Pennington doctrine, and would
thereby protect them against antitrust prose-
cution. If the copyright holders sought to
threaten hardware manufacturers to prevent
them from marketing recorders that did not
adequately inhibit home copying, however,
they would face a high risk of antitrust law-
suits.

If Congress were unwilling to require re-
corders to have anticopying devices, one way
for copyright holders to possibly avoid anti-
trust action would be to submit a letter to the
Antitrust Division of the Department of Jus-
tice explaining the economic justifications for
the proposed action and request:ng a business
review. If the Department of Justice concurs
that the benefits of this protection outweighs
its costs (including restrictions on fair-use
copying) then th ey would be protected against
Government-initiated antitrust lawsuits. Pri-
vate antitrust actions could still be initiated
but the deference generally given to such Gov-
ernment actions in rule-of-reason cases (as
this would be) would likely discourage private
plaintiffs.

Special industry exemptions from the anti-
trust laws are rare and frowned upon by the
Department of Justice, and the success of an
application for exemption in such circum-

stances is doubtful. Although (for instance)
the soft-drink industry was able to secure a
special exemption for its territorial ex-
clusivity agreements,57 it would seem unlikely
that Congress would grant such an exemp-
tion, if it were not willinr; to require recording
equipment to contain anticopying devices.

Consumer Resistance

Technological copy protection would likely
face resistance from some consumers, par-
ticularly in the case of home audiotaping.58
Although the OTA survey found the public
unsure about the fairness of home copying to
the copyright owners, they clearly opposed
any restrictions on copying. The majority con-
sidered changes such as copy protections or
fees to be unfair (see ch. 6). Therefore, unless
there were legal prohibitions on doing so
and perhaps even if there wereconsumers
might be inclined to circumvent them if possi-
ble, or even to purchase devices to circumvent
the protection. Unless prohibited and policed,
"gray markets" would likely emerge for re-
corders without copy-protection or for modi-
fied machines.52

Provisions for Fair-Use Copying

Any copy-protection technology would
have to accommodate fair-use copying (un-
less the concept of fair use was narrowed) and
allow copying of a work once its copyright
had expired and it was in the public domain.60
Special classes of recorders, software, and/or
blank media might be required for certain

"Public Law 96-308, codified at 15 USC 3501.

In the case of computer software, copy protection has almost disappeared because uf consumer resistance and preference fur
unprotected software, protected software was difficult or anpossible tri back up fur ari..hival purposes ur use with a hard disk

"Since 1988, there has been an active gray market for DAT recorders.

6°For example, a music student might want to copy a particular piano passage as played by three different pianists- to study
differences in technique and expression Many individuals who are not full-time students ur "professional" musicians, composers, ur
songwnters are actively interested and involved in the study and/or creation of music.

Some believe tnat the prospect of private use in an era of digital technologies is so disastrous that the doctrine of fair use itself
should be repealed (Enc Flea sch mann, "The Impact of Digital Technolopy on Copyright La w," Journal uf the Patent Office Society, vul.
70, January 1988, pp. 5-26.)
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Pftoo Craft barld Collop *Music

Music students study contemporary recording techndogy.

classes of users, likr professional musicians,
music students, or the handicapped. Criteria
for who could buy or use these "special" prod-
ucts would have to be developed and enforced.

Recent Developments: SCMS

As this report was being published, an
agreement between the recording industry
and consumer-electronics manufacturers was
announced. The parties agreed to seek legisla-
tion requiring a new DAT format to control
multigenerational digital copying on DAT re-
corders (see details in box 1-E). This techno-
logical copy protection, called Serial Copy
Management System (SCMS), would restrict
multigenerational copying of digital
audiotapes copied from analog sources or
copyrighted digital sources. However, first-
generation, direct digital-to-digital DAT cop-
ies of CDs or other digital sources would not
be restrict :d.

Compulsory Licenses

An alternative to prohibiting home copying
entirely would be to grant some type of com-
pulsory license to home copiers, with or with-
out use of copy-protection technologies. A li-
censing sritem would also allow reciprocal
arrangements with other countries for the
payment of home-copying royalties.

One option would be to attach a fee to re-
corders. Alternatively, a compulsory-license-
with-royalty could be combined with copy-
protection devices in recorders, to allow
"metered" copying.61 Another option would
be to attach a royalty fee to blank storage me-
dia. The option of a temporarily free compul-
sory license would preserve some flexibility

0 One proposed approach to this would be to sell "debit cards," carryings preset value, which could be used to override copy-protect
codes. The card would be i, smwted into the recorder, which would use a microprocessor to debit the card for the fee and record the
identity of the material copied on the card or in the recorder's memory. If the "empty" cards were returned, the record of material
copied could be used to distribute fees to the copyright owners. (OTA staff interviews with recording-industty engineers, December
1988.)

For a description of magnetic-stripe or microchip "smart" cards and their uses in debit systems, see: us Congress, Office ofTech-
nology Assessment, "Electronic Delivery of Public Assistance Benefits: Technology Options and Policy Issues," OTA-BP-CIT-47
(Washington, DC: U.S. Government Printing Office, April 198E).
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while establishing the legal principle of copy-
right proprietors' rights over private uses.

If the licensing approach were to be pur-
sued, Congress would have to choose:

where the royalty fees would be levied
on the blank recording media, on record-
ers, or both;

how the royalty fees would be set by
whom and according to what standards;
and

how and by whom the revenues would be
distributed.

There are a range of opinions on all of these
issues. Several other countries have estab-
lished horh^-copying royalty systems, and
Norway and Sweden have each established a
private-copying tax instead of a royalty sys-
tem. In evaluating the appropriateness of
these systems for the United States, political,
legal, social, and market differences need to be
taken into account (see ch. 5). Furthermore,
some hardware and media might have multi-
ple uses e.g., DAT for audiotaping or com-
puter data storage. This requires that even
"narrow" options (e.g., a fee on media) must
be considered in a broader technical context.

Levying the Fees

Fee on Recording Media This ap-
proach has been followed in several countries,
including Austria, France, Finland, West Ger-
many, Iceland, Portugal, and Hungary; West
Germany and Iceland also impose fees on re-
cording equipment. None of the royalty

schemes on recording media has been in place
for more than a decade. Fees on the blank me-
dia are based either on a percentage of playing
time, a percentage of the price, or per unit.
Proceeds are distributed among the authors,
performers, and producers of copyrighted re-
cordings, based on distribution schemes de-
veloped by the individual countries (see table
5-1).62

Proponents of this approach consider that a
fee on recording media is a more precise meas-
ure of how much copying is actually being
done than a fee on the sale of the recording
equipment. However, bdcause media can be
used for purposes other than unauthorized
copying, it is not an exact measure. Some pro-
posals have considered making distinctions
between different types of recording media,
such as tapes used for noncopyrighted mate-
rial and those used for taping copyrighted
music. A meaningful distinction by presumed
use can be difficult to draw, however, since an
audiotape meant to be used for lectures, dicta-
tion, etc. could just as well be used to copy
copyrighted music. Distinctions based on dif-
ferent factors such as capacity, price, or qual-
ity have been suggested. OTA considers that
the likely blurring of niche boundaries will
make it increasingly difficult to distinguish
between the various recording media avail-
able for example, the same medium might
be used to store copied music or computer
data. Congress will have to be careful in craft-
ing legislation to avoid being overly specific in
using terms like tape" or "blank" that create
loopholes in the law,63 especially in light of
new storage technologies.64

uProceeds from blank-audiutapt levies in 1987 ranged frum about $3.2 milliun in Finland to $15 3 mill . in West Germany Figures
from 1988 indicate that revenue from France's blank-tape levy amounted to $16.3 million.

e-Tor instance, one way to avoid thc Pse might be to sell tapes that were not completely blank but were intended to be recorded over

"Future innovations might enable consumers to make copies on computer disks, optical discs, microchips. etc
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Box 1-EIndustry Agreement Concerning DAT

On July 28, 1989, representatives of the international recording industry and several consumer electronics
manufacturers announced the outcome of a series of working group meetings to negotiate joint recommenda-
tions on technological means to limit DAT copying. A Memorandum of Understanding (MOU) was signed in
Athens, Greece in June 1989, and subsequently ratified by the participating parties. According to a background
paper prepared by the RIAA and EIA,

"The sole purpose of the Memorandum is to agree on joint recommendations to governmental authori-
ties the U.S. government, the European Commission, the Government ofJapan, and other governmen-
tal bodiesas to a foi mat for DAT that accommodates public policy concerns of consumers, artists, and
industry. The only respect in which this Memorandum has any corce or validity is the obligation to sup-
ptzt the agreed recommendations to governments, and to plan further meetings addressing possible fu-
ture recommendations to governments. The Memorandum and the discussions leading to it do not ad-
dress, and have not addressed, any private business conduct or decisions."

The recommended furmat for DAT is based on a version of the Philips "Solo-Copy" method for limiting serial
tmultigenerational) copying (see ch. 2 for a description of technical alternatives for restricting copying). The
format, now called Serial Copy Management System (SCMS), wculd allow DAT recorders to be used for direct
digital-to-digital copying, but would restrict making digital-to-digital copies of the copies. As proposed for DAT,
SCMS would not affect home taping on conventional analog recorders. However, only one additional generauun
of copies of DAT tapes copied from analog inputs could be made.

In addition to the International Federation of the Phonographic Industry IFPI and RIAA, 15 European and
Japanese consumer electronics companies participated in the working group that developed the MOU: Nitsu
General Corp., Grundig, Hitachi Ltd., Matsushita Electric Industrial Co. Ltd., Mitsubishi Electric Corp., NEC
Home Electronics Ltd., Philips International B.V., Pioneer Electronic Corp., Sanyo Electric Co. Ltd., Sharp
Corp., Sony Corp., TDK, Inc., Thompson Consumer Electronics, Toshiba Corp., and Victor Company of Japan
Ltd. E1A was not a participating party to the MOU, but was represented in Athens as an observer, and subse-
quently endorsed the United States legislative goals recommended in the MOU. SCMS standards will be pro-
posed to the International Electrotechnical Commission.

According to EIA and RIAA, the objective of the agreement in the MOU is "government implementation" of
the recommendations i.e., mandating implementation of an SCMS standard worldwide. In the United
States, the EIA and RIAA have tits uf August 1989, agreed to ask Congress to consider legislatum implementing
the recommendations and to work jointly to support its passage. Absent legish .ion, the parties are nut bound to
implement SCMS.

Serial Copy Management System (SCMS)

SCMS controls "serial" digital copying on DAT recorders copying second, third, and tiuccesswe genera-
tions of DAT tapes from a first-generation DAT copy. According to an EIARIAA background paper, SCMS will
allow any original prerecorded work ,e.g., a record, tape, or CD, to be copied indefinitely onto different blank
DAT tapes. However, SCMS will limit the number of dotal-to-digital copies that can be made from the copies,
unless the source material is both digital and "unprotected".

As proposed, the SCMS standard for DAT would be implemented with a special dup , reportedly under devel-
opment ,. With SCMS, the DAT samphng rate would be the same as the CD rate, allowing direct digital copying of
CDs. Although earlier consumer model DAT recorders might lie retrofitted with the SCMS chip once it became
ava.lable, the earlier models operate with a different sampling rate and du nut permit direct digital copying of
CDs.

The SCMS chip would be programmed to read cupynght coding information already in the digital bliticude
chanoels of digital recordings and broadcasts. These channels are separate from the music chanr.els and mclude
"category codes" indicating what type of digital device is being used as the source , e.g., a CD player, whose output
is protected, ur a micruph me with an internal analog to-digital converter, whose output is nut protected, and
"copyright flags" .ndicating whether or nut the material is marked fur pynght protection. DAT recorders with
SCMS chips would use the combination of the category code and the copyright flag to determine whether copying

Continued on nett page
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would be permitted. If so, the DAT recorder would write appropriate copy-protection codes into the digual sub
code channels of the DAT tape being recorded. For example, if the source material's category code indicated a
digital source (e.g., CD) and if it were marked for copyright protection, a code of "1,0" would be written onto the
DAT copy as it was being made. Then, if a DAT recorder detected the "1,0" code on digital material, the record
function would not operate. By contrast, if source material were being copied from a digital microphone and wt.re
not copy protected, the DAT recorder would write a code of "0,0" on the copied tape, and future serial copying
would not be limited.

SCMS also limits the number of generations of copies that can be made of source material entering the anti
log inputs of a DAT recorder. Current technology dues not permit identification of copyrighted mnienal in the
analog domain. Therefore, material (includinganalog cassettes, LPs, or radio broadcasts, recorded via the ana
log inputs would be marked with a copy-protection code of "1,1" in the DAT copy's digital subcode channel. One
more generation of digital-to-digital copies could be made from this tape, the second generation copy would be
marked with a "1,0" code and could not be copied on a DAT recorder.

Other Home-Copying Issues

The agreement to seek legislation mandating the SCMS standard for DAT leaves open the question of royal
ties (e.g., on blank tape andlor recorders) for home copying. According to an RIAA press release, the MOU states
that the three European signatories acknowledge that they accept the principle of royalties and will not oppose
efforts by the recording industry to secure legislation implementing royahies for private copying. T he Japanese
signatories acknowledge that the recording industry places extreme importance on royalties fur copying that is
permitted to continue following the adoption of any technical standards. All parties to the MOU agreed that the
adoption of technical standards should not be relied upon as a basis for supporting or opposing royalties.

RIAA has announced that, although it continues to strongly support royalties to compensate for the DAT
copying permitted by SCMS, it will not pursue royalties in the 101st Congress. RIAA has i,tated that it dOes intend
to pursue royalties subsequent to legislation requiring SCMS.

The signatories to the MOU have committed to discuss several other copying related issues, including recor
dable and erasable compaet discs ( CD- R and CD-E, and development and implementation of SCMS in the analog
domain.

SOURCES RIAA, "DAT Agreement Reached" (press release, July a 1989. RIAA and EIA, Agret. innt in Recom roco,In-
Lions u, Government as to DAT" and "The Serial Copy Management System iSCMS, HOW It Works" bac k
ground papers). July 1989, TV Digest, vol J. No 36, Sept 4, 1989

If a home-copying royalty were attached to
blank media, the consequences for home
copying are unclear. Possible outcomes could
include: no change in the emount of home tap-
ing taking place: a decline in sales of blank me-
dia, with consumers buying fewer tapes, but
reusing them more often or becoming more
selective in whet they tape;65 consumers buy-
ing prerecorded material with the intention of
making more than one copy to trade with
friends, thereby spreading the costs, and,'or in
the case of exemptions for certain types of
tapes (i.e., tapes of lower quality), consumers

opting to record music on tapes of inferior
quality rather than to purchase higher-qual
ity tape subject to the fee.

Fee on Recording Equipment The ration-
ale for this approach is that a fee placed on the
sale of the recording equipment reflects flu,
ownership of copying equipment. However,
this would not reflect the number of copies at.
tually made. Unless categories of hardware
(or purchasers) were exempted, all purchasers
of recording equipment would pay the fees, re-
gardless of whether the equipment was used

"For example, many consumers listen to thur recent purchases for about i month and then library them
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to record copyrighted music. This might be
considered unfair I-y those who seldom or
never use their recorders to copy prerecorded
music.

For this type of royalty system, equipment
would have to be classifieu according to use,
whether as players or recorders. It would alsc
be necessary to distinguish betw Al recorders
used for copying copyrighted material, such
as music, and those us& for recording non-
copyrighted materials, such as lectures and
dictation.6.9..For "all-in-one" systems, in which
all the components are sold together as one
product, it would be necessary to decide
whAher the royalty fee would be levied on the
whole system or only on the recorder.67

If a home-copying royalty were levied on re-
cording equipment, several consequences for
home copying are possible, including: no
change in the amount of home copying; an
overall decline in hardware sales; or a lag in
the sales of new recorders, with consumers
opting to retain their old recorders rather
thar purchase a new one subject to the levy.

Fee on Both Media and Recording Equip-
ment This approach has been adopted by
such countries as Iceland and West Germany.
Some proponents argue that a fee on both the
hardware and the recording media is more ap-
propriate, since both the hardware and the re-
cording media are necessary for copying. They
also argue that a more equitable return to the
affected parties is ensured since both the
manufacturers of the recording media and
hardware will have to share in the payments
to the rights owners. The levy would likely be

passed on to consumers in the form of higher
prices.

A royalty on media and equipment may give
the impression that consumers are being dou-
ble-charged. Such perceptions might moti-
vate consumers to buy only limited quantities
of recorders capable of makin,; home copies,
and to purchase players (as opposed to player/
recorders) for the car, travel, etc.

Setting the Fees

AmountA theoretical approach to deter-
mining the amount of a fee to place on the re-
cording equipment and/or tape would be to at-
tempt to determine a comprehensive estimate
of the overall net financial impact of home
taping on copyright holders. Any estimate of
this sort, however, depends on assumptions,
and different assumptions can yield a broad
range of plausible (and sometimes implausi-
ble) estimates.

Three practical approaches used abroad for
royalties on media are:

1. a flat fee, regardless of price or capac-
ity;68

2. as a percentage of the price; and

3. based on the capacity (playing time) of
the recording medium.69

In most countries where a royalty on record-
ing media has been established, it is based on
playing time, although the capacity of new
media will vary depending on the type of ma-
terial being stored (e.g., compact-disc storage
of audio or full-motion video).

66Th is distinction might be more difficult than it appearF, since a recorder typically used for recording nuncopynghted materials
can also be used to copy music

61/1anufacturers might also think about deleting the recording feature from "all-in-une" systems tithe fee were based on the cost of
the entire system

68Some have criticized this approach on the grounds that the royalty on a tape of inferior quality will be the same as that on one of
superior quality and the latter is more likely to be used to tape recorded music.

"Some believe that the latter is must appropriate, since playing time is the best rn,asure of how much hume taping is being dune.
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Royalty fees on hardwa:e cou'd be based on
a flat fee or as a percentage of the price of the
recording equipment. A flat fee might be sim-
pler to administer than one based on price.
However, some argue a flat fee would be inap-
propriate because the royalty on an inexpen-
sive recorder would be the same as that on one
with more features, and the royalty will be re-
duced if it is pegged to the price of less-expen-
sive recorders.

Special fees might be adopted for dual-cas-
sette and dubbing machines that make tape-
to-tape copies. If a royalty surcharge is placed
on this type of equipment, the result may be a
decrease in the sale of dual-caasette recorders,
as v ell as decreased sales of prerecorded cas-
settes. Home tapers might opt to buy more
CDs and records and tape from them.

Incidence and Exemptions Congress
would have to decide whether home-copying
levies would be collected from manufacturers
or consumers. If the levies were collected from
manufacturers, they will likely be passed on to
com timers through higher prices. If the
manufacturer were responsible for the fee, de-
cisions will have to be made as to whether re-
toilers will have to special order exempt tapes/
equipment, and as to how royalty-exempt
consumers will be able to recover the royalty.
Unless there are provisions for exempt con-
sumers to special-order tapes and/or equip-
ment, everyone would be subject to increased
prices at the point-of-sale.

If the consumer were responsf,le fsr the
payment of fees, it would be necessary to de-
cide how individuals will prove that they are
eligible to receive an exemption. Would they
also have to prove that they will not use tapes/
equipment to copy copynghted music? If so,
how would they go about proving it? What
would happen if a customer wants to buy
tapes in bulk, and doesn't yet know whether

.
:

Phob Croat Courtsy of Gone Elacharo and Ira Cowles

Horne musicians make practice tapes.

he will use them to tape lectures or music?
Would that individual be able to purchase
royalty-exempt tapes/equi,,ment at the retail
store, or will he have to fill out a form to ob-
tain a rebate? Either method would involve
more work for both the retailer and the cus-
tomer. The task of having to fill out additional
forms and/or pravide proof of exemption
might deter some individuals from seeking re-
imbursement.

It has been suggested that exemptions be is-
sued to professional users, to handicapped
persons,70 on exports, on equipment or tape
found to be "unsuitable" for the home taping
of music on the basis of "technical criteria"
such as reproduction quality (i.e., business
dictation machines and micro cassette
tapes),71 and on machines that are not de-
signed to copy (i.e., microphone-only record-
ers and playback-only devices). If exemptions
were given to "professionals," this term would
have to be defined to indicate who qualified
for exemption home musicians, for exam-
ple, may also use consumer-model recorders
during practice sessions or to work on new

"If exemptions are made for handicapped perscas, would they be issued to organizations representing them, or to individuals?

l'Some recorders, although not most suitable for recording copyrighted music, are nonetheless capable of doing so.
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material. Additionally, special provisions for
fair-use copying, such as partial exemptions
from the royalty, would need to be considered.

Administering and Distributing
Home-Copying Royalties

As discussed above, home-copying royalties
could depend on the type of copyrighted work
being copied (e.g., recorded music, television
broadcasts, etc.) and/or the identity of the
copier (e.g., the handicapped, students, mem-
bers of the general public, etc.). The royalty
fee might even be set arbitrarily low for some
or all classes of users.72 The question of how
the royalty scheme should be administered
and how royalty revenues should be distrib-
uted would have to be addressed.

Chapter 5 discusses proposals for the ad-
ministration and distribution of audio home-
copying royalties, including the provision pro-
posed in the Home Audio Recording Act
introduced in the 99th Congress. For this dis-
cussion, we proceed on the assumption that
royalties for home copying should be claimed
through efficient centralized collection/distri-
bution societies, rather than by individual
copyright holders making claims against
manufacturers, importers, retailers, or con-
sumers.

Administration Administration of a horn e
audio copying royalty might be assigned to an
already-existing organization, such as AS-
CAP, BMI, SESAC or the Harry Fox Agency.73
Other types of copying-rights organizations,
like the Copyright Clearance Center, which
collects and distributes photocopying royal-
ties, might also be considered.74

ASCAP, SESAC, and BMI are performing-
rights societies, so using this model would
presume that patterns of copying and per-
formance (namely, radio air play) are similar.
The Harry Fox Agency collects mechanical
royalties (based on sales), so that using its da-
tabase as a basis for distribution would pre-
sume that patterns of copying and purchasing
are similar and the best-selling works are the
most copied. Both models (copying is associ-
ated with air play, copying is associated with
sales) are arguable; it may be that the less
popular or less accessible works are copied
more, for convenience or because consumers
do not value them highly enough to be willing
to pay the retail price.75 One potential advan-
tage to using an existing society's structure is
that the administrative expenses would tend
to be lower, compared to starting an entirely
new organization. The structures of these par-
ticular organizations, however, are such that
recording companies and performers (who are
not composers or songwriters) would have lit-
tle say in their management.

Another possibility might be to expand the
responsibilities of the Copyright Royalty Tri-
bunal (CRT) to include determining and dis-
tributing home-copying royalties, but this
would require additional staff and funding.
Under the compulsory licensing provisions of
the Copyright Act of 1976, the CRT (an inde-
pendent agency in the legislative branch) is
currently responsible for determining and dis-
tributing royalties from cable retransmis-
sions and public performances on jukeboxes,
and for determining the royalty rates for
phonorecords and some public broadcast
transmissions. But cable retransmissions are
relatively easy to monitor, compared with
home copying.

72Th is would be somewhat analogous to the "health care" exception proposed during the 100th Congress to pet mit the unauthor-
ized but noncommercial performance of audiovisual works for patients in health care facilities. See U S Congress, Congressional
Research Service, "Videocassette Recorders. Legal Analysis of Home Use," Douglas Reid Weimer, Jan 10, 1989, p. 13.

73see ch. 5 for a description of these organizations

J. Alen, Copyright Clearance Center, personal communication, Apr 28, 1989

75The study's advisory panel members were of divided opinion or, t his.
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A new private or public organization could
be established. By starting fresh, all the bene-
ficiaries could be given voice in the organiza-
tion's management. There are two disadvan-
tages to this approach: 1) startup costs would
be higher; and 2) it would take time to set up
the organization and its procedures. It might
take some time before startup costs were met
and the bulk of royalties were actually distrib-
uted. Moreover, setting up a new organization
is not easy or trouble-free.

Whichever general approach (augmenting
an existing administrative infrastructure or
establishing a new one) were chosen, the
source of operational funding would have to
be determined whether it was intended to be
self-supporting (via overhead charges on col-
lected royalties) or supported by appropriated
funds.

Distribution Distribution of audio home-
copying royalties raises some questions:

Should the proceeds go as directly as possible
to the persons and legal entities whose rights
are being used and whose interests (it ha:: been
determined) are being harmed by home copy-
ing? If so, then royalty revenues would be dis-
tributed in some fashion ariong established
recording companies, songwriters and com-
posers, music publishers, singers, musicians,
studio personnel, etc.76 But if Congress consid-
ers that a major reason to grant rights over

private use is because of the harm to new tal-
ent (struggling artists or composers, new acts)
and/or less popular genres, then special atten-
tion may be warranted for these classes of po-
tential beneficiaries.

Should the distribution be based on sales, per-
formance.s, both, neither? Basing the distribu-
tion on sales or air play may be inexact. More
importantly, Congress might .Lisider that ex-
tra incentives (via these royalties) are more
desirable for struggling or new talent, or for
genres like classical music. This would, how-
ever, promote works by new talent at the ex-
pense of the established, or subsidize less
popular material at the expense of material
with a larger market.

Other countries with home-copying royal-
ties have followed a number of approaches to
the above,77 and if Congress were to establish
a royalty scheme for home copying, it might
choose to reserve at least some portion of the
proceeds to nurture new talent or certain
types of works or performances, like classiLal
or "new" music. If, for instance, the effect of
home audio copying that concerned Congress
the most was that it diminished market incen-
tives for producing the work of new artists,
then some home-copying royalties could be
targeted to provide financial incentives for
productions or performances that would not
otherwise be attempted.78 The Music Per-
formers Trust Fund, for example, is a fund set

76For example, to provide incentives to artists to wntinue to develop new material, it might be desirable to give a portion or the
royalty directly to the performing artist, rather than give a hirger portion to the record company to allocate according to contractual
provisions On the other hand, gm, ig a larger share to the record company might give it more incentives to record new acts and mate-
rial.

-7See ch 5 In France, for example, proceeds from the audiotape tax are divided unequally among authors, performers and produc-
ers In Belgium, the proceeds from a proposed levy on blank tape would be split, with half going to artists, authors and rec,irding
companies, and the other going to support artists and cultural institutions in Belgium's three language communities. In Iceland, pro-
ceeds from the levy on blank audiotapes are allocated to performing artists and producers, composers and writers, the performers'
share is deposited into a fund to be used for the promotion of the profession, particularly fur music schools. In Sweden, tape tax reve-
nues are turned over to the government, which uses two-thirds for unspecified purposes, of the remainder, most is put Into a cultural
fund, with a small portion divided among the author, performer, and producer In West Germany, royalties are collected on blank tape
and on recorders. Revenues are distributed among the various collection societies for music authors, performers, and producers, and
lyric authors, which then distribute royalties to their members.

laAlthough top recording artists, composers, and songwriters might object that this would deprive them of their due, there would
seem to be at least some justification for such an action The recording Industry already relies on the large profits from their most
successful releases to subsidize new releases, since the targeted monies would be used to finance new releases, at least some would
flow back to the ..ecording companies anyway

44



34 Copyright and Home Copying: Technology Challenges the Law

up to foster and encourage the use of Lye mu-
sic. For every recording sold, the recording
company contributes to a fund to be used for
the continuation of live public performances,
such as performancen in nursing homes, pub-

4 r0

lic concerts, or any other type of public per-
formance where no admission fee is charged.
The funds are allocated among individuals
who participate in the performances.
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Chapter 2
Technological Change and Home Copying

INTRODUCTION

Copyright law defines the boundaries be-
tweenpermissible andprohibited uses of copy-
righted works. These boundaries are based on
copyright's intellectual property bargain,'
tempered by the feasibility and efficiency of
enforcement. Technology, driven by the social
and economic objectives of its users, defines
the frontiers of possible uses and feasible en-
forcement. Technological changes that sub-
stantially alter the nature and extent of possi-
ble uses, or the feasibility of enforcing
prohibitions against certain uses, give rise to
tensions between users and copyright proprie-
tors.

Technological change as it relates to copy-
right presents a major challenge to govern-
ment policymakers, who must continually
seek to define and maintain the appropriate
relationship among policy, the laws imple-
menting it, and the consequences of techno-
logical change. While technology and the law
are fundamentally interrelated, new uses of
technology should not, in themselves, have
the force of law.

New uses of technology can, however, exploit
persistent ambiguities in existing laws, and by
making possible or prohibiting f:lected ac-
tions, they can have the effect of lawmaking.
This may be happening for copyright. The re-

cording industry considers that the growth in
and current prevalence of home audiotaping
have created a situation in which persistent
ambiguities in the law have been exploited to
the point that consumers believe that they
have a "right" to tape.2 On the other hand, any
industry agreements resulting in technologi-
cal copy protections implemented in the
works themselves and/or in recording devices
would redefine "possible" uses and would ef-
fectively shift the boundary toward the pro-
hibited. From the public's viewpoint, the re-
sult would be equivalent to a change in the
copyright law. Moreover, although home
copying would be the intended target for these
copy protections, they could potentially limit
the doctrine of fair use.3

The debate over home audiotaping, which
prompted Congress to request this study, is a
situation in which technological change has
strained ambiguities in the current law to the
point where copyright proprietors have peti-
tioned for legislative relief from the projected
consequences of new copying technologies. In
this instance, new consumer products would
enabl, users to make digital copies of copy-
righted recordings in their homes, at a time
when digital recordings (i.e., compact discs)
were becoming increasingly important to re-
cord companies' rrofits. Multigenerational
digital copies (i.e., "clones") could be pro-
duced with no loss of quality.4 In support of

'The bargain is a balancing of smial object1V is encouraging the production and disseannation of diverse new works (by providing
economic incentives for creators via a limited monopoly) and encouraging widespread access wand utilization of works SeeIntellec-
tual Prtoperly RIghts in an Age at Electrantes and Informa0on, OTA-CIT 302 (Melbourne, FL Kreiger Publishing Co , April 1986),
especially ch 2 and ch 7, fur more on the intellectual property bargain between creators and the public, and huw it Is4.hanging in an era
of electronic information

2This point was raised in RIAA comments un a draft 1If this report ,H Rosen, RIAA, ktter LLJJ Winston, OTA, May 2, 1989 Enclo-
sure with comments on draft ch. 9. p I )

'Although copy -protection technologies would not netessardy prevent all copy ing under the duarint. uf fair use, special provisions
and exceptions would have to be worked out to allow fair-use copying Even so, transactional or hasslu costs for individuals would be
higher, perhaps discouraging some fair use

'Another c&ample is the debate over videocassette recorders and home videotaping, which Is bt-Ing reopened by the Motion Picture
Assocuition u1Ameriia iMPAA) The MPAA Is calhng fur technological means to prevent home recording of sl.. win on pay
cable, or delivered by premium satulhte ur pay -per view services Jack Valenti (President,MPAA), "Viewpoir., s," Teleutsa,n, Radio
Age, Feb 6, 1989, p. 91
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proposed legislation to introduce home-tap-
ing royalties or restrict home copying,5 the Re-
cording Industry Association of America, Inc.
(RIAA) has argued that the technological
change from analog to digital recording will
greatly increase home copying, so as to seri-
ously threaten the industry's economic viabil-
ity. Considering that sound recordings have
historically had inadequato copyright protec-
tion, compared with other types of works,6
copyright proprietors (for both the music and
the sound recordings) have called for Con-
gress to enforce what they consider to be the
existing boundaries of copyright.7

The legal status of home audiotaping and
other types of private use is ambiguous, how-
ever (see ch. 3). Although the status of some
specific private uses has been determined
judicially, current legislation does not provide
explicit guidance as to whether copyright pro-
prietors' rights extend to noncommercial pri-
vate uses. Many believe that they do not. Oth-
ers consider that home audiotaping, at least,
is noninfringing under the doctrine of fair use.
From either of these perspectives, proposals
to extend proprietors' rights can be regarded
as a call for Congress to strike a new intellec-
tual property bargain, in which unrestricted
and/or uncompensated home copying of audio

materials is deemed not (or no longer) to be in
the public interest.

At the same time, some copyright proprie-
tors are pursuing unilateral and/or coopera-
tive industry measures to implement techno-
logical means for copy protection. Such
protective measures would shrink the frontier
of possible uses of works, which would in ef-
fect shift the boundary of permissible uses
including some fair uses as defined in the 1976
Copyright Law.8

The 1986 OTA report, Intellectual Property
Rights in an Age of Electronics and Informa-
tion,g broadly examined the impacts of new
technologies on the enforcernmt cf intellec-
tual property rights, including the right to
control reproduction of copyrighted works,
the right to control publication and perform-
ance of works, and the right to control tbe
making of derivative works. That report
found that technological changes offer oppor-
tunities for social and private gain at the same
time that they challenge the current business
and legal environments.'o For example, tech-
nologies that lower the cost and time required
to copy, transfer, or manipulate information
and intellectual property can make works
more accessible, make them more valuable to

°See. for example. the Home Amite) Recordmg Act, S.1739, 99th Cong , or H.R. 1384 and 3 506 in the 100th Cong.

°This viewpoint was presented by C Sherman (Arnold and Porter, representing the RIAA, at the study's Final advisory panel meet-
mg un Apr 24, 1989. Sherman also considered the thstinctions in OTA's analysis of electronic- delivery versus- performance see
below) to be "perilous" ones that proprietors of other types of works did not have to deal with

'According to the RIAA," the music industry has consisten tly mainuimed that home copying is illegal under current copyright law
and has simply sought legislation to make copyright protection more than an empty right (H. Rosen, RIAA, letter to J Winston,
OTA, May 2, 1989 Enclosure with comments on draft ch 9, p 1 )

°For example, copying brief excerpts from une or more "technologically copy protected" recordings, for the purposes uf teaehing or
criticism, would be problematic.

The recording industry dues nut consider that tech nolugleal copy protection would eliminate copying permitted under the ductr.oe
of fair use and takes the position that legitimate ftur uses should be preserved and thpt exem pt ions should and could be worked out
(H. Rosen, RIAA, letter to J. Winston, OTA, May 2, 1989 Enclosure with comments on draft ch 9, p. 12 )

9OTA-CIT-302, op. cit , footnote 1.

'°At this study's Final advisory panel meetirig on Apr 24, 1989, some panel members reemphasized the challenges that new tech-
nologies present for the current copyright system, wh it. h they unsidered tu be nearing obsoleseence, but dauntingly complex tu over-
haul.

For a more complete thscussum uftethnolofpcal changes and the enforcement of intellectual property rights, including impacts un
print, music, video, and other media, see OTA-CIT-302, op cit , footnote 1, pp 97-123.
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Chapter 2Technological Change and Home Copying 39

consumers, aid make using them more con-
venient. These technologies can also make en-
forcing intellez-tual property rights more diffi-
cult, and may lower rights holders'
expectations of economic returns. If so, thi9
might reduce creators' financial incentives to
produce new works. Furthermore, the 1986
report noted that enforcement of intellectual
property right3 will potentially be more intru-
sive, as copying, transferring, and manipulat-
ing works become private activities in the
home.

The Copyright and Home Copying study
focuses on one type of intellectual property
protection copyright and one venue the
home. The stady's empirical work examines
the home use and/or taping of copyrighted
audio materials and, to a lesser extent, video
materials. The copyright issues raised by
home audio- or videotaping are enmesht.
with broader questions about the general
status of private use, including home copy-
ing. Because the current copyright law gives
little guidance on private use, especially
whether private use is an infringement of
copyright, the question remains whether the
overall objectives of copyright are best served
by granting copyright proprietors exclusive
rights over home copying, including the
rights to be compensated for and/or to pre-
vent it.

Up to now, the courts have applied the doc-
trine of fair use, absent other statutory guid-
ance, to make explicit but limited and niche-
oriented determinations about home copying
and other private uses of specific categories of
copyrighted works. Leaving these determina-
tions to the courts, as specific cases arise, has
allowed Congress to avoid premature or
short-lived copyright legislation, and has
helped maintain flexibility in the face of
changing technologies.

The confluence of current technological
and business trends, however, may make an
explicit congressional definition of the legal
status of home copying more desirable to re-
duce legal and market uncertainties and to
prevent de facto changes to the copyright law.
"'hese trends are:

The movement to digital representations
of music, video, and other types of enter-
tainment and information available to
consumers. With these come new digital
recording technologies for home use, and
more powerful means for home users to
interact with and manipulate digital
workP 48 well as to make derivative
works.

The erosion of niche boundaries used to
categorize copyrightable works accord-
ing to their content (e.g., audio, video,
computer software) or physical format
(e.g., audiotape, videotape, computer
disc).

The emergence of new delivery infra-
structures to bring music, video, and
other forms of information and enter-
tainment into the home (e.g., fiber optic
cable, pay-per-view, and interactive ca-
ble services).

The efforts of some copyright proprie-
tors (e.g., in sound recordings and mo-
tion pictures) to develop and implement
technical means for copy protection.

Some industry stakeholders do not con-
sider that the ambiguous legal status of home
copying represents a "problem" requiring any
additional legislation to deal with home
audiotaping. In part, this position reflects the
view that the doctrine of fair use is sufficiently
adaptable to address home audiotaping, at
least, and that Congress intended for the
courts to use this "safety valve" in dealing
with home copying.11

"Gary J Shapiro, Electronic Industries Association. Apr. 28, 1989, letter to OTA with comments on draft ch. 5, pp. 1,5.
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Box 241DAT: How It Works

Digital audiotape's transport system (left) worksjust like that of a videocassette recorder. Once inserted in
the deck, the cassette's protective lid opens and the tape is extracted and wrapped 90 degrees around the head-
bearing drum. As the tape moves past the drum from left to right at 1/3 inch per second, the drum moves counter-
clockwise at 2,000 rpm (middle). This combination yields a recording speed of 123 inches per second 65 times
faster than today's analog cassette decks. Because the tape is held at an angle to the drum in a helical pattern, the
drum's two magnetic heads write and read information in diagonal tracks across the width of the tape instead of
longitudinally along its length, as in analog recording (right). This space-saving arrangement provides 2 hours of
information on a matchbox-size cassette. Because each of the two heads is mounted at a different azimuth, the
information-bearing tracks are laid down in an alternating pattern.

Transport System

Cassette Ild
Magnetic

tape
Rotating head-drum

Record/play head

Rotating Head

Tape (seen from back side)

Heada
Drum rotation

Tape cassette

Cassette lid Head.A

Reprinted from Popular Mechanics, July 1987.
Copyright The Hearst Corporation. All rights reserved.

T
Tape width:

3.81mm

ii 1
Optional track-ll (0.4mm) ingla

Track Scheme

Track width 0.0136mm
(about 6110.000 in.)

Optional track.i (0.4mm)

Tape
direction Tape direction (seen from magnetic coating side)

Guard band
(0.1mm)

Rotating head
direction

Guard band
(0.1mm)

Continued ambiguity about congressional
intent and the legal status of home copying
may, however, become undesirable, for two
main reasons. First, the legal ambiguity gives
rise to market uncertainty. As new digital for-
mats and recording technologies develop,
hardware and soitware producers will become
even more interdependent: just as for com-
puters and computer software, decisions
about technical standards and formats made
by one industry will critically affect the
other.12 Because of this mutual dependency,

the market uncertainty will impinge on
broader groups of stakeholders, including the
public.

Continued uncertainty blurs market sig-
nals and raises business risks for hardware
and software producers alike; pricing and out-
put decisions are more difficult. Potential of-
ferings of new products and services may be
delayed or withheld; delays and/or limited
markets have real costs for consumers and
producers.

'2Industry standards determine the compatibility and features of different hardware and/or software products. For more on indus-
try standards and their role in determining markets, see U.S. Congress, Office of Technology Assessment, Critical Connections. Com-
munications for the Future, OTA-CIT-407 (Washington, DC: U.S. Government Printing Office, forthcoming).
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Chapter 2Technological Change and Home Copying 41

Box 2-BAnalog Casoetta How It Works

In analog cassette recording, a nonrotating
faxed head enters the housing to press against the
tape. 'rhe tape passes by the head at 1 7/8 inches
per second, and separate tracks for the left and
right stereo channels are recorded simultane-
ously along the length of the tape. When the first
side is recorded, the cassette is flipped to record a
second set of stereo tracks on the remaining
width of the tape. In DAT recording, just like
videotape, there's no need to flip the cassette.

Stationary rocorO/play head

Stationary record/play head

Tape diroctiOn lft to right
raOn from back WC

Sichrt right channial,==ntroltohannot

Tag* Wootton runs
left to right when
cassette Is flipped to aina.2

SIO41-2 loft
Channel

Slde.2 right
Channel

Reprinted from Popular Mechanics, July 1987.
Copyright The Hearst Corporation. All rights re-
served.

In 1987, the RIAA threatened to sue the
first manufacturer selling consumer-
model digital audiotape (DAT) recorders
in the United States. (See box 2-C.) Many
consider that this threat is largely re-
sponsible for consumer-model DAT re-
corders being withheld from the U.S.
mass market for the past 2 years. In late
April 1989, one manufacturer began im-
porting and selling modest quantities of

DAT recorders (with professional fea-
tures) in the consumer market The firm
reportedly expects to sell about 500 of
the ($10,000) machines in the firstyear,
while consumer models with more lim-
ited features typically sell for about
$1,500 in Japan and Europe.13

The July 1989 Memo of Understand-
ing (MOU) between the international re-
cording industry and several consumer-
electronks manufacturers (see box 1-E)
may eventually lead to mass introduc-
tion of DATs with copy-limiting features.
However, early press accounts of reac-
tions to the agreement indicated that
hardware industry executives considered
it unlikely that DAT recorders manufac-
tured with the special features could ap-
pear on the market before spring 1990.14
Some copyright holders and music pub-
lishers also expressed concerns that the
legislative objectives did not include roy-
alties.15

Another emerging digital technology
(recordable/erasable compact disc) faces
similar uncertainties some copyright
proprietors have already branded it as "a
worse problem" than DAT.1 A Japanese
firm announced sample-size shipments
of write-once, recordable compact disc
(CD-R) recorders in late 1988, with the
initial market intended to be limited to
professional applications as an editing
tool for CD-ROMs or for small-lot pro-
duction of CDs or CD-ROMs. To mini-
mize copyright-related controversies,
another firm selling blank discs an-
nounced that it did not plan to supply

"Jean Rosenbluth, "Defying RIAA Threats of Lawsuits, Nakamichi ImportingDAT Players," Vanety, Apr. 26 - May 2, 1989, p. 208.
"TV Digest, vol. 29, No. 3 1, July 3 1, 1989.

'5TV Digest, vol. 29, No. 32, Aug. 7, 1989.

""Record ing CD Worse than DAT --IFPI/RIAA,' TV Digest. vol. 28, No. 45, Nov.7, 1988, "Blank and Erasable CDs Prompt Fears of
Piracy in Trade Group,' Variety, Nov. 23, 1988, p. 96.
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Box 2-CDigital Audio Tape

Rotary-head digital audio tape (R-DAT, usually referred to as DAT in this report) is a format witn consumer-
entertainme nt and computer data-storage applications. For consumer entertainment, the DAT format permits
high-quality digital recording/playback of CD-quality music. The current DAT standard specifies two basic oper-
ating modes: a 44.1 kHz sampling rate (the same as for audio CD) for playback only, and a 48 sampling rate
for recording and playback. The 44.1 kHz mode can playback either prerecorded tapes made (in real time) from
CD master tapes or prerecorded tapes made using high-speed contact printing. As of mid-1989, most consumer
models operated at the 48 kHz rate, with 16-bit resolution, the 98 kHz rate was intended to prevent direct digital-
to-digital recording from CDs. However, these ,apes can themselves be duplicated directly, or "cloned," without
further degradation or noise.'

Prerecorded DAT tapes and CDs usually have digital "copy-protect" flags not part of the music itself de-
signed to be read by consumer-model digital recorders. These flags are intended to inhibit digital-to-digital copy-
ing, but to do so the hardware must be capable of reading and using the flags. Current DAT hardware is not,
according to the RI/IA.2

For computer data storage, DAT provides a high-capacity alternative to CD-ROM. A standard R-DAT cas-
sette can store two encyclopedias' worth of data, the equivalent of 65 12-inch tape reels or 8 of the conventional
"streaming tape drive" cartridges used for backup storage. One market niche for DAT storage is thought to be as
backup for high-capacity, hard-disk personal computers and work stations, where floppy diskettes are impracti-
cal.

DAT tapes are about half the size of a conventional analog audio cassette and come in a sealed "box" similar
to a videotape. The DAT recorder differs from an analog recorder in that (like the VCR) the record/play head
rotates. Digital recording gives a high dynamic range (96 db) and audio frequency response similar to a CD (2-22
kHz).

Unlike the CD, DAT is a contact medium in which the tape must be wound and rewound repeatedly. Eventu-
ally, DAT tapes will degrade, and the use of DAT as an archival medium is in question by some, including the
National Academy of Recording Arts and Sciences (NARAS). One of the market questions for DAT is whether
consumers would accept a relatively expensive contact-playback medium, if thzy had no way to make backup
copies of the tapes, when less-expensive CD players are already available for less than $200.

Many consider the RIAA's threat to sue the first manufacturer to sell consumer-model DATs in the United
States largely responsible for delaying widespread introduction of DAT here. For example, the first consumer
DAT recorders models had been expected in the United Suites in 1987. Car DAT players without recordingcapa-
bility have been available for $1,500 and up since mid-1988, prerecorded software, mainly classical and jazz, sells
for $25 and up. With no end to the RIAA dispute in sight, alternative channels of distribution for DAT recorders
opened up:

The "gray market" for unofficial imports, selling fol $1,600 $3,000. By early 1989, importers began planning
for large imports of gray-market DAT recorders, despite the RIAA's threats to sue anyone importing the
machines. Or,e New Jersey importer expected to import 5,00010,000 DAT recorders by mid-1989 and sell
them through audio stores, an affiliate sold about 600 DAT machines in 1988, primarily to recording studios
and Government agencies, including the Dep4rtment of Defense.

"Professional" models selling for $2,500-$7,000, which have been legally imported and sold since 1987. The
RIAA has not opposed DAT as a professional medium, despte the fact that, unlike consumer models, the pro
units can record at 44.1 kHz (the CD rate).

By contrast, mid-1987 forecasts for DAT expected that the recorders would initially st... for about $1,500, but
that the price would drop to around $250 in a few years as sales volume increased (earlier projections had ex-
pected consumer models to sell for $950-$1,250 in 1987). Conservative estimates of 1987 sales were in the
20,000-50,000 range, with reported forecasts of 220,000 DAT sales in the U.S. for 1988 and a cumulative total of
1.1 million units by 1990. Cassette prices were expected to be $9 for 60 minutes and $12 for 120 minutes.

'Under the proposed serial cupy management system (SCMS) standard, new consumer-model DAT recordtrs would oper-
ate with a 44 1 kHz sampling rate, the same as the CD standard However, copies of copies could not be "cloned.'

2Under the SCMS standard, DAT recorders would recognize the flags
Continued on next page
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Chapter 2Technological Change and Home Copying 43

During the delay, some controversies have emerged concerning DAT as a professional tool. Tests conducted
in 1988 by the Radio Technical Institute in Munich found that some DAT tapes made on professional and con
sumer-model machines were unsatisfactory in terms of machine-to-machine playback compatibility, recording
quality, and sound storage. The Institute concluded that significant changes in the DAT format, such as increas
ing tape width anu the size of the recording tracks, would be necessary to make DAT satisfactory for profesunal
use.

In the meanwhile, a West German firm introduced the first DAT computer drive in March 1988,1 ' he end
of 1989 perhaps a dozen U.S. and foreign firms are expected to introduce DAT computer prtxlucts. The DAT
storage drives can hold about 1.2 billion characters of information, and search the data much faster than cunven
tional tape-cartridge drives.

SOURCES. Steve Birchen, "Digital Audio Tape Issues and Answers," S fere° Retrial. Magazine. March 1987, pp 56,59 Mark
Brownstein, "Gigutrenti Data DAT Drive Features QIC Interface," Infoworld, Aug 14,1989, p 25 Patrick Cole,
-The Dash for DAT Dommance," Busmess Week, May 15, 1989, pp. 138H-138,1 Michael Greene, "Permanence of
New Disk Formats Should Cue Formation of a National Music Archive," Vanety Daily, Oct 25, 1988 Wayne
Greene, "The THOR Thpot," CD Review, February 1989, pp. 88-86 John W Merline, "What's All This about
DAT?" Consumers' Research, June 1987, pp. 35,37. Edward Murray, "DAT's a Snap," Digital Audio, December
1988, p 118 Mary Ann O'Connor, "DAT. The Controversy Contmues," Optical Information Systems Update,
Aug I, 1987, pp 4-6. Andrew Pollack. "New Storage Flinctmn for Digital Audio Tape," The New Yor4 nines, May
25,1988, p D6. Martin Porter, "DAT's NOT All. Folksl," GQ, September 1988, pp 317,326 "Board Turns Dim-
thl Audio Tape intb Backup Storage," Electronws. February 1988. p 26 "The Gray Market Is Open for Digital
Audio Tape," Electronics, February 1989, p 60 TV Digest, vol. 29. No 16, Apr 17, 1989. p 14

them to the consumer market:7 Never-
theless, the International Federation of
the Phonographic Industry (IFPI) has-
reportedly branded the planned launch
as "deplorable," and sted that, "intro-
ducing the CD-R, without putting copy-
right safeguards into place will undo any
progress made on the anti-piracy and
home-taping front during the last 3
years."18

IThe signatories to the MOU have agreed
to meet to discuss copyright issues re-
lated to recordable/erasable CDs.)

Moreover, as niche boundaries erode, these
effects can spill over from one industry to an-
other:

DAT cassettes can store much more

computer data than regular computer-
tape cartridges. (See box 2-C.) Some in
dustry analysts expect DAT storage de-
vices to account for about one-seventh of
the computer tape-drive industry by
1993. Unit manufacturing costs for the
DAT cassettes depend on the volume be-
ing produced, but because DAT is not yet
a mass consumer-audio product, large
scale economies are not yet being en-
joyed. Because of the delays in introduc-
ing DAT as a consumer-audio format,
some DAT tape-drive rnanufecturers are
adopting a different DAT format in-
tended primarily for computer data stor-
age, and prices for data-storage DATs
may be higher than if there were a com-
mon format:9 Manufacturers have be-

''"CD Recorder Shipments Scheduled Next Month," TV Digest, viA 2/3. No 46, Nov 14, 1988, p 10. CD R Curning li, U S ' TV
Digest, vol 28. No 50, Dec 12, 1988, p 17. The blank thscs would cost about t8 50 each

"Pippa Collins, "IFPI Decries Launch of Japanese Recorthible CD," Billboard, vol 101. No I, Jan 7, 1989

'9Patrick Cole, "The Dash for DAT Dominance," Business Week, May 15, 1989, pp 138H-183J
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gun to introduce the data-storage DAT
drives, which use 4-millimeter tape,
compared to the 8-millimeter DAT cas-
settes for audio recorders.20

Continued uncertainty might even hindei . he
ability of copyright industries to adapt to new
technical and market environments, if pro-
prietors continue tc seek and/or do obtain
remedies based on their current ways of doing
business. If legal uncertainties were re-
duced by sanctioning, licensing, or prohibit-
ing home copying then businesses and con-
sumers might better adjust to the new
technical and legal environments.

Second, if technological means for restrict-
ing private copying of copyrighted works are
implemented by the software and/or hard-
ware producers, one result could be the vir-
tual elimination of home copying, as well as
some other types of copying now specifically
permitted under the doctrine of fair use.21 If
this were to occur, it would be a de facto revi-
sion of the 1976 copyright law, but by industry
and not Congress.22 Technological uses would
establish law, rather than follow it.23 For some
types of technological copy protection, imple-
mented through voluntary intra- and inter-in-
dustry agreements, government approval or
consent might be sought, to avoid antit_ ust
problems. Antitrust reviews might not, how-
ever, be the best vehicles for setting copyright
policy.

DIGITAL REPRESENTATIONS

Although audio compact discs, the first
digital format for home-entertainment prod-
ucts, were introduced only a few years ago,
digital representations of music, images, and
other information have become central to the
future of home entertainment/information
products and services (see boxes 2-D and 2-E
for more information about compact discs).
New technologies continue to facilitate copy-
ing, manipulating, and transmitting digital
information at declining costs. As the costs of
these new technologies decrease, they are be-
coming available for home use, and thus may
increase the scope, quantity, and quality of
home copying.24

Some important differences between digital
formats and analog formats for information
storage, recording, playback, and transmis-
sion are:

The resolution and signal-to-noise ratio
are greater for digital than for aralog re-
cordings. For audio recordings, this gives
a larger dynamic range, absence of
"background hiss," and more brilliant
sound quality. Digital filtering and error-
correction techniques can be used during
playback to "fill in" missing bits (some-
what equivalent to eliminating the ef-
fects of scratches and dust when playing

20David J Buerger, "Emerald DAT Backup Device Can Store 2.2 Gigabytes," Infoworld, Aug 21, 1989, E.. 13, and Mark Brownstein,
"Gigatrend Data DAT Drive Features QIC Interface," Infoworld, Aug. 14, 1989, p. 25.

2'Some technological means might require transaction-based payments kr home copying. this would be the technological equiva-
lent of a fee-based compulsory license.

22See botnote 8

230TA is grateful to David Moulton for his comments in this regard (D Moulton, Berklee College of Music, letter to OTA. Aug 5,
1988 )

"This strains the traditional concept of copyright Ls a private right, privately enforced, which was established when home copying
techniques were relatively inferiJr to those used for co nmercial publkation. Now, " publishing" can be a private act. For an extensive
examination of the implications of technologici.i change for copyright enforcement, see OTA-CIT-302, op. cit , footnote 1, especially
ch. 4
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Box 2-D How Compact Discs Work

The audio compact disc (CD), intrcduced in Japan
in 1982 and in the U.S. and Europe in 1983, offers im-
provements over same of the shortcomings of
longplay vinyl discs (LP records). While LP records
can produce very high quality sound, they are subject
to problems such as dis wear and damage, back-
ground noise, and "wow and flutter." These prob-
lems arise largely because the LP depends on a me-
chanical scanning system. The player's needle-sty-
lus must be in direct contact w:th the gooves in the
LP, where the analog sound is encoded. Dust, sur-
face damage, warping, and variations in rotational
speed will affect the quality of playback sound.

The CD technology uses a different approach. The
digital information recorded on -..ne surface of a CD
represents sampling of an audio signal at the rate of
44.1 kHz. The CD player reads this digital informa-
tion with a laser-optical set sling system that re-
quires no physical contact. Fuzther, the player's digi-
tal signal processing system is independeat of the ro-
tational speed of the disc. The result is very nearly
perfect reproduction of sound that will not degade
even after repelled plays.

Information is recorded on a CD as a succession of
tiny pits, each one 0.12 micron deep and 0.6 micron
wide. Length ofthe pits varies from 0.9 to 3.3 micron.
[Note: one micron = 0.000039 in.) A standard 5-inch
CD, on which 60 minutes of music is r-corded, would
have about 3 billion pits. Each series of pits and
"lands" (spaces between pits), represents a series of
digital bits. The encoded information includes not
only the "channel bits" that represent the audio in-
formation, but also the "subcodes" that govern the
control and display functions of the player and the
tracking signal that allows the player to follow and
read the pit pattern.

The playback system for a CD is shown in the illus-
tration below. Light beams from the semi-conductor
laser (780 nanometer wavelength in the infra-

red range), are made parallel by the collimator lens
and then focused by the objective lens into a ni-
cron spot that scans the disc. Light reflected from
the reflective layer on top of the disc returns through
both lenses to the beam splitter prism, which diverts
it onto the photo detector. The photo detector can
distinguish between light reflected from a land and
light reflected from a pit. Light from the latter is
slightly dimmer because the pit is approximately 1/4
wavelength closer to the lens, and thus it generates
destructive interference.

The signals derived from the photo detector then
go into a signal processing system that detects and
corrects errors in the bit stream.

The CD-System

Protective coating Reflective layer

Transparent carrier /SAW
CD-Disc Objective lens

Track pitch 1 6 Am
Pit depm. 0 12 Am
Pit width 0 6 Am
Pit length 0 9-3 3 Am Collimator lens

Beam splitter prism111Fr

PAR
Photo detector

Semi-conductor .aser

Read out system ,

SOURCES N van Slageren, "Basics on Compact Disc A Short Introduction," Nederlanse Philips Sedrip.ven B V, Electru
Acoustics Division, Optical Disc Mastering, Eindoven, The Netherlands, various pagings, n d

For a brief hi.,tory of the CD see Fred Guterl, "Compact Disc," m "Technolop '88," IEEE Spectrum, January 1988,
pp 102-108
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Box 2-E How Compact Discs Are Made

The production of compact discs (CDs) differs in a number of respects from the manufacture of long-play
vinyl discs (12 records). There are two sizes of audio CDs in current use: the 5-inch CD, which can contain about
60 minutes of recorded music, and the 3-inch "single," which holds 2 or 3 songs. The steps for making them are
outlined in the illustration below.

Program production recording, mixing and creating a "master tape" of audio material is essentially the
same as for 12 records. The master tape, containing two stereo audio channels, may be in either digital or analog
format.

In the tape mastering process, the master tape is converted from analog to digital or from digital to another
digital format. Subcodes (indexes and other information needed for control and display functions of the CD
player) are also added to the bit stream. The result, a digital "tape master" is used to produce the "disc master."

Many of the following steps must be performed under "clean-room" conditions, because of the high level of
precision required. In the disc mastering process, the information from the tape master is recorded optically (that
is, using a laser) onto the surface of a glass disc which has been coated with photoresist. This surface is then
developed, much as a photograph would be, producing the "disc master." In matrixing, the surface of the disc
master is transferred to a nickel shell ("father"). The father is a negative from which a number of positive "moth-
ers" are made. From the mothers, "sons" or "stampers" are produced. After suitable processing, these stampers
are used for replication. The pattern on the surface of the stamper is used to make a pattern of pits on the surface
of a transparent polycarbonate plastic disc. The plastic disc is then sprayed with a reflective aluminum coating,
and a layer of protective lacquer. Finally, the center hole is punched out and the label is printed onto the protec-
tive layer.

The Production of CD-C.scs

SOURCES Material in th.s sectic . is based on information from. N. van Slageren, "Basics on Compact Disc A Short Intro-
duction," Nederlanse Philips Bedrijeven B V., Electro Acoustics Division, Optical Disc Mastering, Eindoven,
The Netherlands, various pagings, n.d.

an LP record). Some playback methods
for digital recordings do not require
physical contact (e.g., record/stylus or
tape/head), so those recordings will not
suffer "normal wear and tear" from le-
peated play.

Er.

Multigenerational digital copies (of digi-
tal recordings) can be made with no loss
of quality or clarity copies are "don-
able." With analog audiotaping, for ex-
ample, the quality of successive genera-
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tions degrades fairly rapidly. With
digital-to-digital copying, however, the
quality of successive generations can be
indistinguishable from "originals."

Computer- and/or microprocessor-based
recording and playback equipment can
capture, store, copy, and manipulate
digital information (including music or
images) more rapidly and cheaply than
in the analog realm.

Digital representations of music, images,
and information "code" the content as a
bit stream of ones and zeros, which can
exist in electronic form, independent of
any tangible, physical object. The bit
stream representing an artistic work can
be transmitted in electronic form (with
no physical embodiment), or it can be
stored in a new physical medium, with-
out altering the essential characteristics
of the work.25 A physical embodiment is
not essential for a digital work to be a
"fixed" piece of intellectual property: the
work can be fixed in electronic form, and
can be distributed electronically, rather
than in a physical embodiment (see ch.
3).

In addition to DAT, some of the other digi-
tal (playback and/or recording) formats that
are available now, or are expected to be avail-

able over the next several years, are high-
lighted in box 2-F.26

EROSION OF NICtlIE
BOUNDARIES

Over the next decade, digital representa-
tions of creative works and other home enter-
tainment will come to predominate. Consum-
ers will grow increasingly accustomed to
high-quality digital formats, and the ability to
efficiently store, copy, transmit, and manipu-
late their contents (e.g., with digital video in-
teractive, erasable/recordable digital media,
or audio and video computer peripherals). As
this happens, niche boundaries predicated on
content or format (e.g., "audio" v. "video," or
"audiotape" v. "computer media") will break
down. These niche boundaries have already
begun to erode significantly: the optical-disc
formats of the 1980s audio compact disc,
compact disc video, compact disc interactive,
and digital video interactivehave evolved
from read-only, content-specific carriers to
manipulable, audio/video/software operating
systems. Moreover, new digital media like
digital audiotape (DAT) and erasable/recor-
dable compact disc (CD-E) will have multiple
applications in business and the home, for ex-
ample, computer data storage, as well as
prerecorded images and music. Multipurpose
hardware (i.e., computer-based player/receiv-
ers) will come into use.27

25For example, the digital representation of a sound recordingcould be stripped from a compact disc, transmitted via modem to a
personal computer with a peripheral DAT, and then played The information content in electronic form during transmission would be
the same as in the disc and tape embodiments Similarly, computer software or data can be transmitted from one computer to an-
other; it is the same program irrespective of whether it is stored on a diskette.

26A longer-term example might be miniature "silicon recorders on ii chip," available in perhaps 10 years or so. All the digital
circuits equivalent to those in a convention& CD player could be contained in a single chip, which would become a "player" without
moving parts Another chip with several gigabits of memory would carry digital music (approximately 4 gigabits of ROM could carry
the contents of a conventional CD). (Heitaro Nakajima (Sony Corp.), quoted in TV Digest, vol. 29, No. 8, Feb. 20 1989, p. 12.)

27For example, Andrew Lippman (Associate Director/MIT Media Lab) has been quoted as saying in the context of high-density
television, "forget TV sets. In 3 years there won't be any Instead, there will be com puters with high-quality display screens. Inside
these computers there will be digital instructions allowing them to receive ABC, NBC, 11330, and anything we can dream up." (7'V
Digest, vol. 29, No. 6, Feb 6, 1989, p. 13.)

5 _,
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Box 2-F Other Digital Formats Using CD Technology

In addition to the compact disc audio format, various other formats can be used to record music, images, data,
and other information on a compact disc. The following section describes some of these now in use to encode
audio, video, and computer material on optical discs. Until now, discs for home use have been for play only: infor-
mation was recorded at the factory by a complex mastering procedure that could not be changed by the con-
sumer. However, recordable and erasable/recordable CDs for home use are under development.

Compact Disc Video: Compact disc video (CD-V) is a laser disc format carrying digital video, as well as
digital audio, tracks. A precursor, the analog laser disc, was first introduced in 1979, but its popularity was limited
(in part, by the introduction of videocassette recorders).

CD-V discs come in 5-inch, 8-inch, and 12-inch sizes. The 5-inch CD-V "single" (the same size as a conven-
tional audio CD) holds 5 minutes of analog video (e.g., a music video) with a digital soundtrack on the outer por-
tion, plus about 20 minutes of additional CD-audio material. The current 8-inch version, called the CD-V EP,
holds about 40 minutes of analog video and analog and digital sound (e.g., short films, cartoons, educational
shorts), and the 12-inch, or CD-V LP, version holds up to 120 minutes of analog video with digital and analog
sound (e.g., movies). Existing video disc players %rill play the largt. versions; older ones play analog sound only
and newer ones play digital sound. A different player is required f 1r the single because the scanning speed is
different. Combination, or "combi" players will play all three sizes, plus audio CDs, there also are dedicated play-
ers for the 5-inch CD-V singles and 5-inch audio CDs.

Compact Disc Interactive: The compact disc-interactive format, or CD-I, was first announced in 1986. It
is a specificat;on for video, audio, software interfaces, and data on one 5-inch disc. The CD-I player (in reality, a
personal computer with a special interface and TV monitor) will display still pictures, animation, or full motion
video. CD-I also offers varyinglevels of audio quality for music and speech, the highest-quality music is compara-
ble to that on an audio CD. Playing time depends on the combination of audi o, video, and data on the disc, as well
as sound quality. One disc will hold about 74 minutes of digital audio sound, or 288 minutes of analog "mid-fi"
stereo, or 19 hours of speech-grade monaural sound. Video and data storage greatly shortens playing time.

Digital Video Interactive: Digital viden interactive (DVI) offers about an hour of digital full-screen, full-
motion video, or else various combinations of full-motion video, still images, graphics, programming, digital
sound and text. A frame of video television takes up 600,000 bytes, so conventional full-motion video at 30
frames/second corresponds to a data rate of 18 megabytes/second. A CD holding 648 megabytes of data could
contain only about half a minute's worth of full-motion video. DVI uses computer data-compaction technology to
compress digital video data, thus increasing the amount of information that can be recorded.

For recording, DVI uses a computer and proprietary data compression technique to analyze the video frame-
by-frame. Only the relatively small portion of a frame that differs from the preceding one the part actually
conveying motion is stored. For playback, the DVI microprocessor takes data off the CD-ROM in real time and
"decompresses" it to recreate a hi ghquality, moving image. This microprocessor can allow the viewer to manipu-
late or modify the picture on the screen (e.g., rotate it, freeze a frame, zoom in, invert it).

At the end of 1988, beta tests of various DVI applications were being conducted; these include commercial
adult and children's educational/training systems, government training systems, home information and shop-
ping services, travel agency information, furniture point-of-sale and interior design tools, imaging and 3-D mod-
eling systems, marketing research systems, and museum exhibits. In March 1989, a major computer manufac-
turer announced that it would endorse the DVI standard. Add-on modules are expected to be available by early
1990 that will allow DVI to be played on some personal computers.

Recordable/Erasable Compact Disc: As the controversy concerning large-scale introduction of con-
sumer DATs continues, a new set of home recording technologies is emergingi recordable and recordable/eras-
able compact discs.

The newest of thesethe thermo-optical recordable/erasable compact disc, called THOR (Tandy High-In-
tensity Optical Recording) was announced by the Tandy Corp. in April 1988. Different versions of play-erase-
record CD systems had previously been announced (e.g., by Sanyo and Thomson SA), and others are reportedly
under development in the United States and Japan. THOR technology is said to be compatible with current CD
audio technology, so that the discs could be played in a conventional CD player (and vice versa).

Continued on next poge
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The read/write/erase technology is called CD-E. Blank CD-E discs will be blue, unlike conventional silver
CDs. According to the developer, a "blank" THOR CD can be recorded over and over again, using a low-level
recording laser to heat a thermally sensitive dye polymer material in the disc. Heating the dye changes its optical
properties and creates the equivalent of the "pits" in a conventional audio CD. These pits are environmentally
stable, enclosed in a protective layer to minimize the possibility of damage. To erase the disc, the same laser
reverses the thermo-optical process, smoothing one or all of the pits. Tandy plans to make consumer-audio
THOR recorders available in 1990, and also plans to introduce THOR computer data storage devices in 1991.

In 1987, Philips and Sony had announced plans for a CD write-once player (producing discs that could not be
erased and reused), aimed at professional markets for computer data storage or sound recording. The write-once
technology is called CD-R; according to Philips, blank CD-R discs will be gold.

SOURCES. Robert P. Freese, "Optical Disks Become Erasable,"IEEE Spectrum, February 1988, pp 41-45 John Gosch,
"From Thomson, a CD Player that Erases and Records," Electronics, Mar. 17, 1988, pp. 42-46. Ronald K. Jurgen,
"Consumer Electronics," in "Technology '88," IEEE Spectrum, January 1988, pp 56-57 Peter H. Lewis, "Bring-
mg Realism to the Screen," The New York Times, Nov. 27 1988, p. F9. John W. Lyons, National Engineering
Laboratory, National Institute of Standards and Technology, letter to J. Winston, OTA, Apr 17, 1989. Ken
Pohlmann, "DAT Hears Footsteps," Digital Audio, August 1988, pp. 16-17 Harry Somerlield, "CD Recorder
Could Make Tape Obsolete," St. Petersburg Times, May 29, 1988, p. 3F. "Are Multimedia PCs around the Cor-
ner?", Electronws, May 1989, pp 42-43. "Philips and Sony Design CDs That Can Record," Telecom Highlights
International, Nov 11, 1987, p. 18. TV Digest, vol. 28, No. 51, Dec. 19, 1988, p. 16. "Digital Video Interactive Tech-
nology," (promotional materials) Intel Corp., 1988. Intel acquired the DVI Technology Venture from GE in 1988
DVI was originally developed at the David Sarnoff Research Laboratory (formerly RCA Laboratories) Tandy
Corp. product literature, 1988 Tandy has not yet released the details of how THOR works.

Since enactment of the 1976 copyright law,
questions about home uses and home copy-
ing specifically, the congressional and judi-
cial debates over home videocassette record-
ers (VCRs)28 and the recent congressional
debates over home audiotaping have contin-
ued to be addressed on a niche-by-niche basis.
The current law (Title 17, U.S.C.) contains
special provisions pertaining to "sound re-
cordings," "computer programs," and "mo-
tion pic+ures." The home audio- and videotap-
ing debates of recent Congresses have
included arguments for and against a tax or
royalty on the media used to make cop-
ies i.e., on "audio-" or "videotapes." Distinc-
tions among these niches are blurring, how-
ever, and may well disappear.

So far, it has not been extremely difficult to
classify blank media by prospective content/
use: audio recorders, video recorders, and
computers have used different, physically rec-
ognizable blank media. In addition, record-
ing/playback equipment is generally recogniz-
able by intended use: different equipment is
generally used to record audio, video, etc.29

In the not-so-distant future, however, the
same recorder and/or blank medium might be
used for sound, images, or computer data.
Therefore, durable "compulsory-license-with-
fee" provisions (like a "tape tax" or "home-
copying royalty") might be complicated by
the inability to classify all the prospective uses
of omni-purpose media and/or recorders. For
example, a provision pertaining to "devices

"Videotaping issues were not put to rest by the 1984 Supreme Court decision mSony Coip, v Unwersal City Studios, Inc See ch 3

"There are exceptions for example, pulse code modulation (PCM) adapters can be connected to a stereo system, digital radio re-
ceiver, or ot:ie^ audio source, to record audio on videotapes with a VCR. See Bob Hodes, "Digital Recording Comes Home,"Dotal
Audio, July 1988, pp 22-23, and Jeffrey A. Tannenbaum, "Adapters Allow Digital Tapi ng Using VCRs,"The Wall Street Journal ,May
20, 1987.

n
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and/or media used to copy sound recordings"
could well apply to computers and erasable
optical discs, or to a computer and its hard
disk; a blank digital audiotape could be used
to record music or to store computer data.

DIRECT ELECTRONIC
DELWERY

New infrastructures and business arrange-
ments facilitating new methods of distribu-
tion for audio, video, and other entertainment
and information products are being devel-
oped. The new infrastructures include trans-
action-based systems to deliver audio and
video materials on demand (via optical fiber
cable or satellite) and the prospect of higher-
capacity communications channels to the
home. Also, software producers, publishers,
and providers are consolidating into totally
integrated entities that manage functions
from the creation of new artistic works to
their final distribution. Thrse developments
could eventually make direct electronic deliv-
ery of audio, video, and other entertainment
products to consumers feasible. As Canadian
record producers noted in their 1987 study of
home taping: "The development of central-
ized storage computers, satellite and/or inter-
active cables presages new methods of distri-
bution of intellectual property."30

These new modes of delivery challenge or
call into question some of the conventional
concepts of copyright. In part for this reason,
they may be slow to develop. In the mean-
while, representatives of the recording indus-
try maintain that it would not be justifiable to
delay or forego addressing copyright and
home audiotaping, just because the music in-

dustry might eventually benefit economically
Imm direct electronic delivery technologies:
"It is not justifiable to allow advances in tech-
nology to undercut the financial health of the
music industry based on assumptions and
predictions that may never bear out."31

Regarding the development of electronic
delivery, some copyright proprietors consider
that technology is less important than the
current copyright law. In particular, the re-
cording industry considers that direct elec-
tronic delivery of sound recordings would re-
quire a (new) performance right for record
companies. If the performance right were not
granted, RIAA maintains, electronic delivery
to consumers would not be economically vi-
able, because other entities, such as cable
companies, could offer the sa-ne services with-
out the permission of, or compensation to, re-
cord companies.32

These are arguable conclusions. There is
some ambiguity in the current copyright law,
and it Liay be that clarification might be suffi-
cient to encompass copyright protection for
direct electronic delivery to consumers. For
example, it is not clear that a one-to-one,
preordered and/or prepaid retail transfer of a
copyrighted sound recording in electronic
form constitutes a "performance," as opposed
to a "delivery." Sections 106 and 114 of the
current law affirm the control of copyright
owners in sound recordings over "delivery" of
copies in the form of "phonorecords"; it is the
Section 101 definition of phonorecords as
"material objects" that is troublesome. It
might be possible to extend the scope of Sec-
tion 106 to include electronic delivery, with-
out extending record companies' rights over
(electronic) performances of the works.

R"A Study of Home Taping," Canadian Independent Record Producers Association (CIRPA), 1987, p. 51.

H. Rosen, RIAA, letter to J. Winston, OTA, May 2, 1989. Enclosure with comments on draft ch. 9, p. 3.

ROTA staff interview with RIAA executive, Mar. 8, 1989.
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Then, direct electronic delivery of copy-
righted material by the copyright owner to a
bona fide purchaser might (in principle, at
least) be considered no more of a "public per-
formance" than would be a delivery of physi-
cal material by mail. Rather, an electronic de-
livery could be considered an instance of
distributing copies of the copyrighted work to
the public for sale, under section 106(3), albeit
in an unconventional manner.

Representatives of the recording industry,
however, consider that, in practice, the dis-
tinctions between "performance" and "deliv-
ery" are seriously undermined by consumers'
ability to make home copies of music distrib-
uted by cable or satellite services. They argue
that the preceding discussion fails to capture
the basic copyright problem in this area, be-
cause it ignores the widespread practice of
home copying. Although customers who sub-
scribe to cable and other music services are
not licensedm to copy the music being per-
formed, RIAA argues that they will make cop-
ies. Thus, the end result, especially for digital
formats, will be indistinguishable from an
electronically delivered "original" except
that the recording company would receive no
compensation. According to RIAA, cable com-
panies and other entities perform the record-
ing industry's product without compensation
to the industry and, in fact, "sell" that product
in competition with the recording industry by

offering a substitute for record purchases. To
the extent that the performances are copied,
RIAA considers that record sales are further
displaced. Therefore, RIAA considers that the
lack of a performance right makes existing
rights over distribution unenforceable.34

Thus, it appears that the otherwise separate
issues of home copying and performance
rights can be linked by home copying prac-
tices. But creating a new performance right
(and royalty) would be a more indirect means
for addressing home-copying issues than
other possible actions like a home-copying
royalty or technological copy-protection.

Recent business decisions by some cop; -
right proprietors may have placed them in a
better position to move towards direct deliv-
ery. Motion picture studios are entering the
home video rental and cable markets. Record-
ing companies, most of which have music-
publishing subsidiaries, are acquiring inde-
pendent music publishers; their music-
publishing activities earn revenues from
licensing and synchronization royalties for
soundtracks, commercials, etc., as well as
from performance royalties for broadcasts
and public performances.35 The net effect is a
trend towards very large, consolidated firms
that can produce new works and distribute
them through a number of channels. For ex-
ample, the Time-Warner merger could unite

"While a cable company or other carrier may "distribute" performances electronically (by playing sound recordings for a mass
audience), It does not have the right to sell buyers a license to make copies. For direct electronic delivery, the seller would need the
right to license the buyer to make at least une copy of the material The nght to sell copies (or to contract with someone else, e g , a
manufacturer, to make copies for sale) is a right that section 106(3) grants exclusively to the copyright owner.

34}1. Rosen, R1AA, letter to J. Winston, OTA, May 2, 1989. Enclosure with comments on draft ch. 9, pp 2-3

15For example, in early 1989 Thorn -EMI (which owns Capitol and EMI Records) announced plans to buy SBK Entertain ment World,
with its catalog of 250,000 songs, including copyrights formerly held by CBS Songs and MGM-United Artists. In 1987, Warner Com-
munications Inc. (which owns Warner Records) bought the thenlargest music publisher, Chappell-Intersong Music, Inc., with its
catalog of 400,000 songs, Warner/Chappell now has a catalog of some 750,000 songs. (Jon Pareles, "Thorn-EMI Gets SBK for $337
Million," The New York Times, Jan 6, 1989, p. D14.)

The acquisition of Chappell-Intersong Music, Inc. by Warner Communications produced the world's largest music publisher,
Warner/Chappell, SBK-EMI is its closest rival Warner/Chapped reportedly plans to grow by acquiring foreign music publishers, as
well as smaller domestic catalogs. (Jean Rosenbluth, "Warner/Chappell Head Looks to Ove-seas Expansion," Varlet y, IA i, 1989, p.
123 )
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the media firms' publishing, motion picture,
record, cable programming, and cable system
operation activities?9

Boxes 2-G and 2-H spotlight anme of the
new services and systems being developed to
bring entertainment and information to the
home.37

TECHNOLOGICAL COPY
PROTECTION

Proponents of technological means for copy
protection note that much of the legal tradi-
tion of copyright was developed under the as-
sumption that there was no technical "solu-
tion" to prevent private copying, and that
enforcement of laws against private copying
would be virtually impossible.39 Therefore,
the "solutions" historically sought by rights
holders were private-copying royalties,39 as
opposed to unenforceable bans on private
copying. New techniques that would prevent,
or raise substantial barriers to, private copy-
ing are being developed. While these may be
technically feasible, important and possibly
overridingissues remain as to their political
feasibility and social desirability. In consider-
ing proposals for technological means for
copy protection, technical advances should be
regarded as necessary servants of policy,
rather than as sufficient reasons for setting
policy.

Some issues raised by the prospect of tech-
nological means for copy protection have been
noted earlier by OTA, in testimony concerning
the copyright issues posed by DAT:

Technological approaches to preventing
copying vary in effectiveness, and can be
undermined or defeated by new tech-
niques. The extent to which consumers
do seek to circumvent a particular tech-
nique will depend in part on the time and
cost required to do so, as well as the per-
ceived acceptability of the copy protec-
tion.

Technological approaches may require a
greater rok for government than more
traditional ones like royalties. For exam-
ple, insofar as the technologies are sus-
ceptible to bypass or deactivation, the
Government might wish to make such
modifications illegal. Then, to enforce
this prohibition, either government or
private parties would have to conduct
some form of search, inspection, or sur-
veillance. In addition, if such laws con-
trolled imports, this enforcement would
also need to be taken into account.

Technological approaches may ampli&
the intermingling of international intel-
lectual property and trade issues. As the
1986 OTA report on intellectual prop-
erty noted, attempts to resolve intellec-
tual property problems are likely to be
more effective when undertaken as part

seFloyd Norris, "Time Inc and Warner to Merge, Creating Largest Medie Company," The New York Times, Mar. 5, 1989, p. Al. In
addition to magazine and book publishing, Time Inc.'s lines of business include cable television and cable programming (Home Box
Office) Warner Communications, Inc.'s lines of business include film, recorded music, cable television, and music publishing.

37For a more thorogh treatment of new telecommunication infrastructures and opportunities, see OTA-CIT-407, op. cit., footnote
12.

31Compu ter software is an area where unilateral technical means for copy protection have long been available. Interestingly, most of
the major computer software producers have abandoned copy protection for applications software packages, largely for marketing
reasons. protixted programs caused technical problems for legitimate users and were targets for hackers who 1%, passed the protec-
tion with a "code breaker" or "copy buster".

3aSee, for example, "A Technical Solution to Private Copying: the Case of Digital Audio Tape," Gillian Davies, European Intellectual
Property Review (Opinion), vol. 6, 1987, pp. 155-168.
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Box 2-G New Infrastructures and Services

Technology is opening up new ways to deliver information and entertainment into the home. These new
delivery systems may eventually replace, or at least supplement, sales of audio recordings, videocassettes, and
preprogrammed computer discs. If information is delivered to the home in electronic form, people can use cur-
rently available technology to make their own temporary or permanent copies for future use.

Cable Systems: The Cable Communications Fahey Act of 1984 (Public Law 98-549) prohibited telephone
companies from operating cable television systems in their own regions, but telephone companies currently may
own and operate cable systems outside their own regions or abroad. Fiber optic cable systems whether pro-
vided by cable system operators, phone companies, or others would offer enormous capacity, compared with
conventional copperwire telephone lines or the coaxial cabling traditionally used for cable systems. They could,
for example, carry integrmed services digital network (ISDN) voice telephone service simultaneously with high-
quality audio and video (including high-definition television), and high-speed data services to private homes.
Cost is a major barrier to installing the "last mile" of fiber to individual subscribers, and economic justifications
for installing fiber to homes are often based on projected service offerings like cable TV or video on demand.
Telephone companies and cable operators are examinmg fiber-to-the-home systems, and telecommunications
and cable-equipment firms are developing fiber-based trunk and distribution system products for cable opera-
tors.

Digital Music Services: Even without fiber optic cable, it is possible to deliver CD-quality sound to homes.
A New York-based firm plans to introduce a cable radio service in 1989. The service will provide eight channels of
digital music over conventional cable TV lines, plus an optional ninth channel offering "pay-per-play" reception
of speciql ^oncerts or album releases (for an additional fee). The firm is reportedly negotiating blanket licenses
with BMI and ASCAP and having discussions with recording company executives, who have traditionally been
unrecepti,.e to pay-per-play home delivery systems. The service will offer digital audio in the CD-audio format,
u s:ng proprietary technulogy to compress up to nine channels of 16bit, 44.1 kHz full-bandwidth digital audio, plus
multiple data channels, to the regular 6 Mhz cable bandwidth. Cable companies would receive the encrypted
signal via satellite and distribute it to their subscribers over regular cable trunk and drop lines. A special tuner
(leased or purchased by the subscriber) would attach to the subscriber's stereo tuner and to the cable like an
additional TV.

In January 1988, a California firm announced a planned music-only digital radio service offering 16 stereo
channels of CD-quality sound, plus graphics/teletext, to subscribers via coaxial, satellite, and/or UHF-TV trans-
mission. The scrambled signal, carried in the 6 Mhz TV bandwidth, would be received via a special tuner that
would take the digital input and convert it to an analog output. The firm reportedly hopes to enter into agree-
ments with recording companies for album distribution via a "pay-per-album" service. With this service, con-
sumers (with addressable receivers) would be able to buy CD-quality music at lower cost. (They would order it by
credit card via toll-free numbers and record it at home on DAT or conventional tape recorders.) Recording com-
panies would receive a negotiated, "pure profit" licensing fee without having to bear manufacturing or distribu-
tion costs. Other than this special service, the firm plans to operate as a conventional radio station: playing sin-
gles and "announcing" the album and artist via a text generator display on the TV screen. As of early 1989, the
firm was testingthe service with a small subscriber base, and hoped to be "on the air" by late 1989. A ccording to
the firm's president, some of the smaller recording companies, without distribution arms of their ..wn, had ex-
pressed interest in the pay-per-album concept, but as of February 1989 no agreements had been reached.

SOURCES Lawrence Curran, "Two Firms Link Arms to Rua the Last Mlle," Electronics, February 1989, p 95
Fred Dawson, "GI Makes Major Moves Into Fiber," Cablevision, Sept. 12, 1988, p. 12.

Steven Dupler, "N Y. Cable Firm Sets 8-Channel Digital Service," Billboard, Feb 4, 1989, p 1

Gary Slutsker, "Good-Bye Cable TV, Hello Fiber Optics, " Forbes, Sept. 19, 1988, pp 174-179

"Telcos Fight Back Phone Companies Gear up for Battle to Get Into Video Delivery," Broadcasting, Sept 9,
1988, pp 47-48.

"Cerritos: A Testing Ground for the Future," Telephony, Jan. 2, 1989, p 1314
TV Digest, Dec. 5, 1988, vol 28, No 49, p 8.

Digital Radio Laboratories, Inc , Lomitt., CA (promotional literature, 1988), and Doug Talley (Digital Radio
Laboratories), telephone conversation with OTA staff, Feb 10, 1989
:nternationalCablecasting Technologies, Inc product literature and OTA staff discussions with T Oliver and
M. Seagrave (International Cablecasting Technologies), July 14, 1988.
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Box 2-H rransaction-Based Distribution Systems

Many consumers are already obtaining entertainment products for home use without purchasing a disc or
tape. Rentals, pay-per-view, and telephone or cable jukeboxes represent additional ways to deliver entertain-
ment to the home.

Video Rentals: Consumer spending on home video rentals has grown rapidly with the use of VCRs, going
from just $350 million in 1981 to about $5.5 billion in 1988. According to projections by Paul Kagan Associates,
the video rental business will be a $7 billion per year industry by 1990, even though VCR penetration seems to be
leveling off. The trend is toward large video "superstores," each carrying 7,000 to 12,000 titles.

Videotape rental stores or chains originally operated by purchasinr Adeotapes directly from the distributor.
Because of growing needs for investment in inventory to compete, there is now some movement towards transac-
tion-based rental arrangements where the rental store leases new releases from the distributor with a per-rental
fee arrangement. This pay-per-transaction (PPT) arrangement reduces the inventory investment from the
rental store and allows the distributor .o share in the rental proceeds.

With the move towards PPT operations comes the development of computer-based support systems. In
principle, these systems could be adapted to track electronic, rather than physical, transactions, computers and
data storage facilities would replace the physical inventories of prerecorded vide Aapes.

Cable and Satellite PPV: In part to counter increased competition from video rentals, pay cable and satel-
lite dish program providers are initiating transaction-based, pay-per-view (PPV) offerings. Although by early
1989 perhaps only 25 percent of cable households had the addressable cable converters required for PPV transac-
tions, some industry experts expect that the remainder will have them by 1991, making the PPV business worth a
projected $2 billion per year by 1996, compared with $60 million in 1987. PPV typically works by offering sub-
scribers special events or movies not yet available on regular pay cable services. Proponents note that PPV offers
more convenience than video rental, but others think that its real appeal is to movie buffs who want to see films at
home before they are released on cassettes or pay cable.

While PPV accounted for less than 2 percent of the $13-billi( n per year cable industry, PPV offerings can be
extremely profitable for individual program rights holders. For example, although only 600,000 households or-
dered the Tyson-Spinks boxing match (at $35 apiece), the fight produced greater revenues for promoters and
rights holders than the 1988 Super Bowl. Movie studios earn an average of $250,000 for e2.:h film shown on PPV,
their PPV earnings were $36 million in 1988 and are expected to reach $1 billion by 1997. Because of PPV's
potential profitability, services that collectively transmit movies to cable operators for PPV have been estab-
lished by a group of movie studios, a group of multiple-system cable operators, and a large cable programmer.
The collective PPV services are transmitted by satellite to cable operators, who deliver them to homes equipped
with addressable converters. Most of these require a phone call, to make PPV more user friendly, some convert-
ers ( in 8 per cent of PPV homes) have "impulse technology," which allows the customer to order via pushbuttons
on the converter unit.

Until recently, a major barrier to PPV was the lac' of reliable technology for wiring homes and handling
transactions and billing on a broad enough scale. In 1986, for example, only 2.1 million homes were wired to
receive PPV. Now, the r...,mber of homes equipped tu receive PPV services is approaching 10 million, and is
projected to top 40 million by 1996, according to Paul Kagan Associates.

In the long run, PPV is thought to be video rental's closest competitor, especially in 5 to 10 years when ad-
dressable converters will be available to all households. One advantage of PPV is thought to be program diversity
via "niche-casting": programs with narrow appeal can be profitably offered by PPV. For example, if only one
percent of 20 million customers pay $20 to receive an opera, it will bring in $4 million presumably, enough to
produce arid distribute it at a profit.

A service to offer satellite dish owners a variation of PPV is scheduled to begin in 1989, using a saLllite to
deliver the top 10 videos and other made-for-PPV programming 24 hours a day. Customers would order the pro-
grams by dialing a toll-free number to "electronically rent" a video. Also, interactive PPV offerings are under
development, these will allow viewers to select story options or play games, using a keypad.

Continued on next page
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Telephone and CableJuke),...mee: In Great Britain a "telephonejukebox" service began in October 1987.
The service allows consumers to call a special telephone number and listen to records or albums and order re-
cords directly.. The system uses a combination of voice recogniti.,n, compact disc players, and personal computers
on a local area network. The provider (a recording company ) refers to the system as "the radio station at the end
of the phone." Calls are billed by British Telecom, the minimum is $0.50 for 3 minutes. In late 1987, tneservice
was averaging 1,000 calls a day.

In 1989, a Miami-based cable network was deriving the hulk of its revenue from charging viewersto see a
music video on demand more or less. In this service, a selection of up to 1,000inusic video titles scrolls along the
bottom of the TV screen, by dialing a local 976- number and punching in selected song codes, the viewer can order
a particular title. However, like a conventional jukebox, the videojukebox selections play in the order received, so
there maybe a 20-minute to several-hour wait. The charge is $2 for one video, $5 for three. The telephonecom-
pany keeps a small portion and the service shares the balance with the cable operators. In early 1989, the video
jukebox service was on nine cable systems, as well as a few low-power VHF affiliates. While the scheme may be
well suited for exploiting popular local niches (reggae in Milani, for example), and proponents hope that the tech-
nology will expand to local job and real estate classifieds, it faces problems finding enough cable systems with
spare channels.

SOURCES Mark Albright, "On Fast Forward Video Su perstores Bust into Tampa Bay Mark et," St Petersburg Tunes, Mar
20, 1988, p 1-1 (Article reports data from Paul Kagan Associates, Inc.)

Greg Clarkin. "Burnett and Virgin Vision Dare to be Different," Video Business (New York, NY), Sept 30, 1988.
pp. 38-40.

Rich Katz, "Pay-per-View Music Videos Will Viewers Ante up to Play Them?" Channels, January 1989, p 16
Francesca Lunzer, "New Developments (Movies by the Hour CHigh Technolo& Business, Nove mber 1988, p 8
Edmerd M Rosenthal, "Cable Operators Stage a Comeback for Pay-TV Services," Telemston,Radio Age, Sept
19, 1988, pp. 16-48

Andrew L Yarrow. "Pay-per-View Television Is Ready for Takeoff" The New York Tunes. Nov 14. 1988. p D9
(Article reports data from Paul Kagan Associates, Inc )

"Computer Group Starts," Video Business Sept 30. 1988, p. 10

..pn Money Hasn't Changed Everytning after an Emotional VSDA." Staff Report. Video Business, Sept 16
.988, pp 18-19.

Telephone News, vol 9. No. 15, Washington, DC, Apr 11, 1988. pp 2-3

of a multilateral effort; unilateral impo-
sition of trade restrictions might lead to
retaliatory restraints on trade or to dete-
riorating international relationships.
Also, there is a danger that if intellectual
property policy is established in the con-
text of trade issues, it niay be skewed
from its original goals.40

In comments on a draft of this report, the
RIAA took exception to the latter two points,
noting that "..it is incorrect to assume that a
technological approach would require a

'greater role for government' than a tradi-
tional approach such as royalties," and that
"...the integrity of intellectual property pro-
tection is essential to U,S. competitiveness in
international commerce and we do not see
why technological approaches to defending
the integrity of copyright should be dispar-
aged or rejected because they have some im-
pacts on trade."4i

As another issue, to the extent that techno-
logical approaches may make it more difficult
to make noninfringing or fair-use copies,

40"Copyright Issues Presented by Digital Audio Tape," Testimony of Fred W Weingarten and Linda Garcia, Office of Technolopy
Assessment, U S Congress, before a hearing of the Communicat ions Subcommittee of the Senate Committee un Commerce, Science,
and Transportation, May 15, 1987

4'H. Rosen, RIAA, letter to J Winston, OTA. May 2, 1989 Enclosure with comments on draft ch 9, pp 4-5.
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means would have to be developed to allow
such copying. The recording industry takes
the position that legitimate fair uses should
be preserved and that exemptions (from tech-
nological copy protections) "should and could
be worked out."42 In practice, however, spe-
cific exemption procedures and/or techniques
to circumvent technological copy protections,
or to administer exemptions from or reim-
bursements of copying royalties, might be so
complicated or cumbersome that some fair
use would be discouraged.

Audio Recordings

New technologies have made copy protec-
tion possible for digital and, perhaps, for ana-
log sound recordings. Machine-readable iden-
tification of copyrighted works (i.e., an
electronic [circle-C)/[circle-P1 marking) and
specific identification of works (e.g., title and
publisher) are now feasib1e.43 Several techno-
logical copy-protection techniques have been
developed or proposed to prevent or limit
copying of digital recordings. The best known
of these is the CBS Copycode system, designed
to prevent digital-to-analog-to-digital oi- ana-
log-to-digital copying on DAT machines.44
Other techniques that have received some at-
tention in the trade press a. 4 the "Unicopy"
system proposed by the RIAA (that reportedly
would allow one analog or digital copy of a CD
to be made),48 the "Solo-Copy" proposal by
Philips (that reportedly would allow consum-

ers to make DAT copies of a CD, but not to
make DAT copics of those copies), and the
"Stop-Cop" proposal by Kahn Communica-
tions (that reportedly would prevent DAT
copying of copyrighted material on tapes or
CDs).48 None of these techniques can be im-
plemented unilaterally by the recording com-
panies; hardware modificatic ls would also be
required. For now, recording companies
would need joint agreements with (mostly,
overseas) consumer-electronics firms to effect
technological copy protections.

Serial Copy Management System

A working group comprising representa-
tives of Japanese and European hardware
manufacturers and United States and Euro-
pean software associations (e.g., RIAA and
IFPI) met in April, June, and July 1989 to dis-
cuss DAT and copyright issues. The working
group agenda focused on technological means
for preventing or limiting DAT copying of CDs
and other digital sources.47 In July 1989,
RIAA, IFPI, and hardware manufacturers
signed a MOU agreeing to seek legislation
mandating a new DAT format called Serial
Copy Management System (SCMS). SCMS
would permit direct, digital-to-digital copying
of digital recordings and broadcasts, but not
digital-to-digital copies of these copies.48 (For
details about the agreement and SCMS, see
box 1-E.)

H. Rosen, RIAA, letter to J Winston, OTA, May 2, 1989. Enclosure with comments on draftch 9, p 2
The RIA.A comments did not detail specific exemption procedures.

'"OTA staff interviews with RIAA Engineenng Committee, Dec. 6, 1988.

"The Copycode system as designed to prevent copying ofan audio signal that enters the DAT as ananalog signal The method isnot

intended to stop, and does not prevent, direct digital-to-digital copying (John W Lyons,National Engineering I.aboratory, ational
Institute of Standards and Technology, memorandum to OTA, Apr 10, 1989, comments on draftch 9 )

45As described in TV Digest, Feb. 22, 1988, vol. 29. No. 8, p. 14.

"TV Digest, vol. 28, No. 6, Feb. 8, 1988, TV Digest, vol. 29, No. 29, July 17, 1989, p 15

4'Tv Digest. Mar. 20, 1989, vol 29, No. 12, p. 16, Slog Fujita, "Hardware Firms, Labels Closer to Accord on DAT," Billboard, Apr 1,

1989, pp. 1, 83.

"The main barrier to direct /hotel-to-dotal DAT copyingufCDs-different sampling rates would be eliminated DAT recorders
with SCMS would make only one additional generation of copies made from analog sources

1
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The MOU agreement to implement SCMS
is not binding on the parties unless legislation
is passed. The RIAA has maintained the posi-
tion that Federal legislation is essential to im-
plementin, any agreed-on technological solu-
tions, because such agreements, abrInt
legislation, would raise serious antitrust con-
cerns.49 Also, the Electronic Industries Asso-
ciation (EIA) and RIAA note th ... legislation
would be needed to make the agreement bind-
ing on manufacturers not participating in the
working group.5°

CBS Copycode System

In an earlier attempt to resolve the home
audiotaping controversy generated by the
prospect of DAT recorders coming into wide-
spread home use, legislation was proposed in
198751 requiring that DAT recorders sold in
the United States be fitted with a copy preven-
tion decoder so that suitably "coded" material
could not be copied. The Copycode system, de-
veloped by CBS Records, was the basis for the
proposals:

The Copycode system "codes" audio record-
ings by removing a narrow band of frequen-
cies from the audio signal; this is referred to as
"putting a notch" in the signal. The DAT re-
corder would contain a decoder to sense the
presence of the notch; when it was detected,
the recorder would be disabled, preventing
copying. The intent was to prevent copying,
without noticeably degrading the sound qual-
ity of the recorded audio signal. The analog
Copycode encoder had logic circuitry used to
determine whether to encode the audio sig-
nal, based on its signal levels near 3840 and
2175 Hz. 'this logic circuitry would switch the
encoding notch filter on and off, presumably

to prevent notching of the audio signal when it
might be more noticeable. The notch was a
narrow band of frequencies in the vicinity of
3840 Hz, which lies between the highest B-flat
and B on the standard piano keyboard. This
frequency range is well within the range of
normal hearing for young adults; musical in-
strument:, like pianos, synthesizers, piccolos,
and bells produce fundamental notes in the
encoding notch,52

Those opposing this legislation argued,
among other things, that the notching could
seriously degrade the recorded sound (com-
pared with the unnotched version), that it
might produce false positives (Le., refuse to
record unnotched mate-ials and that it
would be relatively easy to circumvent.
Copycode's proponents strongly disagreed
with these arguments. To resolve this techni-
cal dispute, Congress requested that the Na-
tional Bureau of Standards (NBS, now the Na-
tional Institute of Standards and Technology)
study a specific implementation of the
Copycode system. N BS recthved two recorders
and encoders from CBS, along with proprie-
tary descriptive material that was kept confi-
dential. Part of the testing was done by a sub-
contractor specializing in psychoacoustic
measurements. Two stakeholder groups the
RIAA and the Home Recording Rights Coali-
tion (HRRC) agreed to fund the NBS test.

NBS was asked to answer three ques-
tions!

1. Does the copy prevention system achieve
its purpose to prevent DAT machines

,rn recording?
NBS found that it did not achieve its

stated purpose. Although it prevented
copying notched material much of the

H. Rosen, RIAA, letter to OTA, May 2, 1989 Enclosure with comments on draft ch 9, p 5

Digest, vol. 29, No 31, pp 10-12

5'H.R. 1384 arid S. 506

"See U.S Department of Commerce, National Bureau of Standards, National Engi neeri PE Laboratory, "E.aluat ion of a Cop) Prt.
vention Method for Mgaal Audio Tape Systems," NBSIR 88-3725 t February 1988), ch. 2. The matcrial in this section is baset. tht
NBS report.
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time, it also exhibited false positives (re-
fused to record unnotched material) and
false negatives (recorded notched mate-
rial). NBS studied 502 tracks on 54 CDs,
and found false positives for 16 tracks on
10 discs.53

2. Does the system diminish the quality of
the prerecorded material?

NBS concluded that, for some listen-
ers and some selections, the encoder
notching produced discernible differ-
ences between notched and unnotched
recordings. Although the effects were
fairly subtle for some selections, for oth-
ers subjects could hear differences.54

3. Can the system be bypassed, and, if so,
how easily?

NBS found that the copy prevention
system could be bypassed easily; NBS
engineers designed and implemented
five different circuits to bypass the copy
prevention system. According to NBS,
these circuits were simple and would be
easy to construct for about $100 each.55

After the NBS test results were reported and
published, the Copycode legislation was with-
drawn.

Generic Approaches to Preventing
Audio Copying56

After discussions with the RIAA Engineer-
ing Committee, the OTA staff requested more
information on technical approaches to copy
protection, and on ways to implement them.57

To identify the range of technically feasible al-
ternatives to prevent or limit copying, the in-
formation summarized below was provided in
April 1989 by the RIAA Engineering Commit-
tee. Neither the Engineering Committee nor
the RIAA intended the information outlined
below as an endorsement of any particular
system or approach.58

According to the RIAA Engineering Com-
mittee, copy-protection systems could be de-
signed to prevent copying of prerecorded and/
or broadcast material, to limit copying, or to
allow copying with remuneration (see box
24). Copy-protection systems of these types
might be implemented in the analog domain,
the digital domain, nr both.

For example, copyrighted materials might
be identified via an analog baseband signall-
ing system. By identifying materials in the
analog domain, the copyright-identification
information in a digital recording could not be
suppresscd by using analog channels in a re-
corder (see discussion of analog circumven-
tion below). The copy-protection signal would
be contained within the spectrum of the re-
corded music (or background noise) and
would be inaudible. According to information
provided by the RIAA Engineering Commit-
tee, efforts are ongoing to develop a system of
this type.

Copyrighted materials could alsc be identi-
fied in the digital subcodes currently in (digi-
tal) recordings. If these markings were recog-
nized by recorders, they could be used to
provide protection from direct digital-tc-digi-
tal copying. But this type of copy protection

53NBS, op. cit., footnote 52, P. 44-48.

54NBS, op. cit., footnote 52, P 49-64.

55NBS, op. cit., footnote 52, P. 65-71.

58Matuial in this section summarizes infizmation provided by the RIAA Engineering Committee. (H. Rosen, RIAA, letter to J.
Winston, OTA, Apr 17, 1989 (enclosure), H. Rosen, RIAA, letter to J Winston, OTA, Jur.. 2, 1989 (enclosure) )

57J. Winston, OTA, letter to IL Rosen, RIAA, Dec. 12, 1986

H. Rosen, RIAA, letter to J. Winston, OTA, Apr 17, 1989 (enclosure)
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Box 2-1 Systems to Copy Protect Sound Recordings

Option 1: Prevent copying of original prerecorded and broadcast material ("origins! copying").
To do this, the original copyrighted recording would be encoded with a digital flag or an analog baseband
signal. A detector in the recorder would sense the code indicating that the material was copyrighted and
would then disable the recording function.

Option 2: Limit Copying.
a. Limit the amount of original copyingThis type of system would limit the number of copies of

prerecorded and broadcast material that could be made on any one recorder. It could operate in the digi-
tal or analog domain. Each prerecord2d source would have the catalog number and time code or track
number encoded in a digital subcode or baseband signal. When the prerecorded or broadcast source ma-
terial is copied, the code would be entered into a nonvolatile, cyclical memory in the recorder. The record-
er would only be able to record a particular selection once (untll the recorder's memory v---- filled and
rcet, several thousands of copies later).

b. Prevent serial copyingThis type of system would allow an unlimited number of copies to be made
from the original prerecorded material, but would not allow copies to be made from copies. In the digital
domain, copies of copyrighted :materials would be marked with a digital flag. The recorder would recog-
nize the flag (indicating that the material to be copied was itself a copy) and no additional copies of the
copy could be made. In the analog domain, this system could operate with a baseband signal indicating
that the work was copyrighted.
(OTA Note: The SCMS format corresponds to this option in the digital domain.)

Option 3: Allow unlimited copying with remuneration.
a. Debit card systemThis type of system would allow unlimited copying but would use prepaid debit

cards to provide remuneration to copyright holders for each copy made. It could operate in both the digital
and the analog domains. Recorders would be equipped with a debit card reader, and the original copy-
righted recordings would be encoded with a digital identification code and analog baseband signal. To
copy a copyrighted work, the debit card would have to be inserted and left in the machine for the duration
of the recording; otherwise, the machine would fail to record. Noncoprighted works could be copied with-
out a card. 'rt.,: recorder's card reader would deduct a fee from the debit card each time a track was re-
corded. W le card's value was used up, the consumer would need to purchase a new card to make
more copies. t,ards might be sold at record stores or other consumer outlets; revenues would be distrib-
uted to copyright holders, less a commission for the dealers. Cards could be disposable, but if the reader
could record information on the card itself (as on a D.C. Metro fare card) and if consumers were given
incentives to return the cards, they could be used to provide information about the material copied or the
hardware used.

b. Two-tiered blank tape levyFor this sort of system, blank digital audiotape would be classified into
two categories one that could be used to copy copyrighted material (and would carry the levy) and one
that would not. For example, tape carrying the levy might be printed with white stripes on the nonmag-
netic back. The recorder would have a simple diode light detector that would look at the tape back as it
passed around the DAT recorder's helical scan drum. Prerecorded material would be encoded with a digi-
tal flag or baeband signal. Attempts to copy material with the copyright code would fail unless the re-
corder's lignt detector indicated the proper output from the striped tape.

SOURCE RIAA EngineeringComrnittee, April 1989, Material provided for infurmation only, to identify the range of techni
cal alternatives to prevent or limit copying, and not as an endorsement of any particular system or approach

could be circumvented by passing the mate-
rial through a digital-to-analog (D1A) con-
verter. Digital or analog copies of the con-
verted signal (without the digital subcodes)
could then be made. Such analog circumven-

tion presents a technical problem in designing
copy protections for prerecorded and broad-
cast digital sources. According to the RIAA
Engineering Committee, to limit this circum-
vention, one (legislative) alternative would be
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to tAiminate analog inputs on digital record-
ers. This would force (copy-protected) direct
digital-to-digital copying, or the use of a sepa-
rate analog-to-digital (A/D) converter to copy.
To prevent the latter, the purchase of such
A/D converters might be prohibited, except
for professional use. Alternatively, specialized
A/D converters that would generate a copy-
right flag could be mandated. Another option
would be require A/I) converters or analog in-
puts on digital recorders to be designed so as
to reduce the quality (signal-to-noise ratio) of
the analog signR1. This would penalize circum-
vention with copies of lesser quality.59 An-
other option, not yet technically feasible,
would be to identify copyrighted materials via
an analog baseband signal, as described
above.

Video Recordings

The home video industry, with sales and
rentals of prerecorded videotapes of movies,
cartoons, sporting events, and the like, devel-
oped around the use of home videocassette re-
corders (VCRs). Ten years ago, the studios did
not foresee the benefits of home video for the
motion picture industry. Indeed, in their at-

tempts to prevent the introduction of VCRs
during the Sony case, studio representatives
argued that the VCR would necessarily cause
the demise of the entire motion picture indus-
try. As VCR use burgeoned, however, the stu-
dios set up home-video arms to produce and
distribute prerecorded videocassettes. By the
mid-1980s, movie industry revenues from
videocassette sales (often, sales to rental
stores) equaled their revenues from box office
receipts.60 By 1988, the studios saw the profit-
ability of rentals and observed that they did
not appear to cause a decline in box office re-
ceipts.61 Subsequently, they began to diversify
into pay-per-transaction (PPT) video rentals
(see box 2-H).

At about the same time, the motion picture
industry began to consider establishing new
barriers to VCR recording of pay cable and
pay-per-view (PPV) programming, video rent-
al's major competitors.62 In a speech before
the 1989 Winter Consumer Electronics Show,
Jack Valenti, President of the Motion Picture
Association of America (MPAA), urged the
electronics and motion picture industries to
agree on technological means of copy protec-
tion for videotapes and movies delivered by
pay cable, PPV, and premium satellite serv-
ices.63

Rosen, RIAA, letter to J. Winston, OTA, Apr 17, 1989 (enclosure), FL Rosen, RIAA, letter to J Winston, OTA, Jun 2, 1989
(enclosure).

wLINK Resources data cited in Technology and the American Economic Transinon. Choices for the Future, OTA-TET-283 (Wash-
ington, DC: U S. Government Printing Office, May 1988), p. 268.

Accordingto Jack Valenti (MPAA), "the more P person watches movies on a VCR, the more that person is drawn to viewing a movie
in a theater." Valenti reportedly attributes the rise in movie attendance 'uy the over-40 age group to home VCR viewing. (Billboard,
Jan. 21, 1989, pp. 7, 94.)

52Aw.Nrdingto Nielsen Media Research, although VCR usage is rising, pay and basic cable taping is decliningas a proportion ofVCR
use. Forthe first gum ter of 1987, Nielsen's data show that recordings from pay and basic cable constitute 9 and 5 percent, respectively,
of all VCR tapings, for the first part of 1988 the figures were 7 and 4 percent, respectively However, the tots number of tapings during
these periods increased, from an average of 13 per month to 14 per month. (Catherine Stratton, "Cable raping Down, VCR Usage
Rising," Multwhannel News, Sept. 12, 1988, p 24.)

63According to Valenti, " In the long term best interests of both industries and the paying public, prerecorded videocassettes as
well as movies delivered via pay cable, pay -per-view, and satellite premium services must be made copyproof." (TeleuiswniRadw
Age, Feb 6, 1989, p. 91.)
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Earlier MPAA concerns over unauthorized
duplication of prerecorded videotapes have
made some VCR product innovations prob-
lematic. For example, when one U.S. company
announced plans to market dual-deck VCRs
in 1984, the motion picture industry's repre-
sentatives raised such furor that their intro-
duction was halted. Foreign manufacturers
declined to produce them after being ap-
proached by representatives of the motion
picture industry.64

The company filed suit against MPAA and
eight VCR manufacturers; the cast., was re-
portedly settled in early 1989.66 Another ex-
ample is a new home video product that com-
bines a VCR with a personal computer and an
artificial intelligence system. The enhanced
VCR can automatically tape shows matching
a profile of the household's viewing interests,
then play them back via remote control. The
system works by linking individual units to a
central computer via telephone lines; each
unit scans TV listings and selects shows to be
taped. Because the system uses "at least two"
VCRs, however, it potentially raises concerns
about its use for unauthorized duplication of
prerecorded tapes.66

Some commercial videotapes are manufac-
tured using a copy-protection system that ad-

justs the gain signals being recorded. If this
tape is copied on a home VCR, the gain signals
on the copy are further attenuated, to the
point where it produces unstable images when
played. But some "booster cables" or "video
stabilizers" sold, ostensibly to improve pic-
ture quality when viewing tapes, could be used
to circumvent copy-protection techniques like
this.67 A new copy-protection technique in-
tended to "code" movies, sporting events, and
other copyrighted material shown on pay ca-
ble and/or PPV services is undergoing labora-
tory and market tests. The technique report-
edly works by fluctuating the per-frame
transmission rate of the film to distort copies
made with a home VCR. The developer hopes
to introduce processed, or "coded" films on a
nationwide basis later in 1989.68

Summary

Technological advances spurring the grow-
ing use of home recording devices have sub-
stantially changed the nature and extent of
possible home uses of copyrighted material.
Policymakers are now faced with a need to de-
fine the appropriate balance between the con-
sequences of technological change and copy-
right law. The next chapter will analyze the
legal aspects of home copying.

"TV Digest, vol. 27, No. 26, June 29, 1987, p. 13.

"TV Thgest, vol. 29, No 10, Mar. 6, 1983, p 10 The fi rm, Go-Video, has reportedly received $1 8 million in settlements from manu-
facturers and plans to market the double-deck VCR in 1989. (TV Digest, vol. 29, No. 8, Feb. 20, 1989.)
Accordingto MPAA, Go-Video agreed to insert anti-copying devices in all its dual-Jeck machines. (Jack Valeni., "Petv-R Treaty Of-
fered between Electronics, Entertainment Interests," TelevisionlRadw Age, Feb 6, 1989, p. 91.)

"The SmarTV system, introduced by Metaview Corp., is initially being offered at $6,000, and is projected to sell for less th an $1,000 in
2 to 3 years. (Tom Bierbaum, "Recording TV Fare Without Touching Either a Video Mach ine or a Tape," Vartety, Feb. 1-7, 1989, p 52 )

67For example, an advertisement in The New Yorker (Jan. 23, 1989, p 101) offers a "digital video stabilizer" to eliminate "video
copyguards, color shifts and distortions." According to the ad, the device, available for about $50, "is not intended to copy rental mov-
ies or copyrighted tapes that may constitute copyright infringement "

"Eidak Corp. product literature (Cambridge, MA: 1989)
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Chapter 3
Legal Aspects of Copyright and Home Copying

CONSTITUTIONAL BASIS
FOR COPYRIGHT LAW

Definition of Copyright

American copyright is a constitutionally
sanctioned and legislatively accorded form of
protection for authors against unauthorized
copying of their "original works of author-
ship" (17 U.S.C., Sections 102, et sec. (1982)).1
These works include literary, dramatic, musi-
cal, artistic, and other intellectual works. The
copyright owner is given the exclusive right to
use and to authorize various uses of the copy-
righted work: reproduction, derivative use,
distribution, performance, and display. Viola-
tion of any of the copyright owner's rights
may result in an infringement of copyright ac-
tion. However the copyright owner's rights in
the work are neither absolute nor unlimited in
scope, however.

Copyright Clause

The U.S. Constitution grants Congress the
power to regulate copyrights. This authority
is contained in the "copyright clause," which
provides:

Clause 8. The Congress shall have Power ...
To promote the Progress of Science and the

useful Arts, by securing for limited Times to
Authors and Inventors the exclusive Right to
their respective Writings and Discoveries.
(U.S. Constitution art. I, sec. 8, cl. 8)2

Much of the structure and basis for Ameri-
can law is derived from its British legal ante-
cedents. After the introduction of the printing
press in England in the late 1400s, the
Crown's first response was to control what
writings were printed or copied. The earliest
British copyright laws were enacted in the
1500s to promote censorship by the govern-
ment in cooperation with a monopolistic
group of printers known as the Stationers'
guild.3 This system collapsed when the com-
pany failed to exercise discretion as censors,
but used its monopoly power to set high
prices. Parliament's response in 1695 was to
allow the Stationers' copyrights to expire, but
this resulted in a period of anarchical publica-
tion. In 1709 Parliament responded to the
situation by enacting legislation known as the
Statute of Anne. This statute granted a copy-
right to authors, as opposed to printers, for a
period of 14 years. The copyright was renew-
able for an additional 14 years if the author
was still alive. After the expiration of the copy-
right, the writing became part of the public
domain, available for the use of anyone. This
first modern copyright law became the model
for subsequent copyright laws in English-
speaking countries.4

'See Harry G. Henn, Copyright Pnmer (New York, NY. Practicing Law Institute, 1979), p. 4.

qt is instructive to consider the significance of the exact language contained in Clause 8. The use of the word "writings" signifies
that there must be some permanence in the actual form of expression or some specific articulation that can be ascertainable either
directly or through some mechanism. This form of expression is more concrete and definite than basic ideas. "Author" refers to the
creator of the "writings" and indicates that the wnting must be the author's unique and individual work, not taken from another
source. The concept of " exclusive right" indicates that the rights ai..r uing from copyright ownership repose solely with the owner of
the copyright, who may not necessarily be the creator of the "writing." Congress has dealt with the aspect of "limited times" in
different ways over the years. In its most recent enactment, the 1976 Copyright Act, Congress determined that ":imited times" is the
life of the author plus 50years. These concepts and the scope of their ^overage have been subject tojudicial review and interpretation
(See. David Nimmer and Melvin B. /slimmer,!slimmer on Copynght (New York, NY Matthew Bender, 1988), vol 1, sec. 1.03-1 08 )

3See. U.S. Congress, Office of Technology Assessment, Intellectual Property Rights in an Age of Electronics and Information,OTA-
CIT-302 (Melbourne, FL- Kreiger Publishing Co., April 1986), pp. 34-36.

65



66 Copyright and Home Copying: Technology Challenges the Law

Congress' constitutional grant of copyright
regulation is more restricted than its English
antecedent concerning both the subject cf
copyrights and the period of time for which
copyrights are granted. The subject matter of
American copyright cove the "writings" of
authors. Under the American copyright sys-
tem, the authors' exclusive rights in their
works are granted for a period of time, after
which they revert to the public domain. This
American approach to copyright embodies a
duality of interest: the stimulation of intellec-
tual pursuits and the property interests of the
copyright owner. These competing concepts
have been a central issue in the development,
implementation, and interpretation of Ameri-
can copyright laws.

COPYRIGHT LAW
OBJECTIVES

A fundamental goal of copyright law is to
promote the public interest and knowledge
the "Progress of Science and the useful Arts."
A directly related copyright objective is the
promotion and the dissemination of knowl-
edge to the public. Although copyright is a
property interest, its primary purpose was not
conceived of as the collection of royalties or
the protection of property; rather, copyright
was developed primarily for the promotion of
intellectual pursuits and public know' edge. As
the Supreme Court has stated:

The economic philosophy behind the clause
empowering the Congress to grant patents
and copyrights is the conviction that encour-
agement of individual efforts by personal gain
is the best way to advance public xelfare
through the talents of authors and inventors
in Science and the useful Arts.5

Therefore, the congressionally mandated
grant to authors of the limited monopoly is
based on a dualism that involves the public's
benefits from the creativity of authors and the
economic reality that a copyright monopoly is
necessary to stimulate the greatest creativity
of authors. A direct corollary to this concept is
that the grant of a monopoly would not be jus-
tifiable if the public did not benefit from the
copyright system. Melvin Nimmer observed
that the Framers of the Constitution regarded
the system of private property as existingper
se for the public interest. Therefore, in recog-
nizing a property status in copyright, the
Framers extended a recognition of this public
interest into a new realm.6 Thus, policy argu-
ments that equate copyright with royalty in-
come, or theories that assert that copyright is
necessary in order to secure royalty income,
run counter to this theory and appear to be in-
consistent with the intent of the Framers.

The Supreme Court is well aware of these
competing values and expressed its recogni-
tion in the 1984 Sony case:

As the text of the Constitution makes plain,
it is Congress that has been assigned the task
of defining the scope of the limited monopoly
that should be granted to authors or to inven-
tors in order to give the public appropriate ac-
cess to their work product. Because this task
involves a difficult balance between the inter-
est of authors and inventors in the control and
exploitation of their writings and discoveries
on the one hand, and society's competing in-
terest in the free flow of ideas, information,
and commerce on the other hand, our patent
and copyright statutes have been amended re-
peatedly...7

The concept of copyright presents a seem-
ing paradox or contradiction when considered
within the context of the First Amendment
freedom-of-speech guarantees: while the First

'Mazer v. Stein, 347 U.S. 201, 219 (1954)

tIslimmer, op. cit., footnote 2, vol. 1, sec 1-32.1.

7Sony Corp v Universal City Studios, Inc 464 U 5 417, 429 (1984)
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Amendment guarantees freedom of expres-
sion, it can be argued that copyright seems to
restrict the use or dissemination of informa-
tion. It can be argued, however, that copy-
right, to the degree that it stimulates expres-
sion and encourages writing and other efforts,
furthers First Amendment expression values
by encouraging the quantity of "speech" that
is created. In attempling to resolve these con-
flicting interests, the courts have adopted a
test that weighs the interests of freedom of ex-
pression and the property interests of the
copyright holder to arrive at an acceptable
balance.8 An extensive body of case law has
been developed that weighs and counterbal-
ances First Amendment concerns and the
rights of the copyright holder.9

Hence, the American copyright system is
based on two competing interests: intellt -tual
promotion and property rights.10 Combined
with these factors is the First Amendment
freedom-of-expression concern. Courts have
balanced and assessed these seemingly con-
flicting elements, and Congress has consid-
ered them in enacting copyright legislat;on.

THE DEVELOPMENT AND
CURRENT BODY OF

COPYRIGHT LAW

After severing political ties with Great Brit-
ain, the former American colonies sought

means to secure copyright laws. In 1783, the
Continental Congress passed a resolution en-
couraging the various States to enact copy-
right legislation. All of the States except Dela-
ware enacted some form ofcopyright statute,
although the various State laws differed
greatly.11 Because of the differences in the
State copyright laws and the ensuing difficul-
ties, the Framers of the Constitution, notably
James Madison, asserted that the copyright
power should be conferred to the legislative
branch.12 This concept was ultimately
adopted, and Congress was granted the right
to regulate copyright. (Art. I, sec. 8, cl. 8).

The First Congress in 1790 enacted the first
Federal copyright act.13 This legislation pro-
vided for the protection of the authors' rights.
Commentators have written that the central
concept of this statute is that copyright is a
grant made by a government and a statutory
privilege, not a right.14 The statute was sub-
stantially revised in 183116 to add copyright
coverage to musical compositions and to ex-
tend the term and scope of copyright. A sec-
ond general revision of copyright law in 187016
designated the Library of Congress as the lo-
cation for copyright activities, including the
deposit and registration requirements. This
legislation extended copyright protection to
artistic works. The third general revision of
American copyright law in 190917 permitted
copyright registration of certain types of un-
published works. The 1909 legislation also

eNimmer rp cit , footnote 2. vol 1, sec. 1.10

9See Harper & Row, Publishers, Inc v. Natwn Enterprise, 471 U S 539 (1985).

10The Recordmg Industry Association of America, !nc (RIAA) does not discern a tension between these interests The RIAA con-
tends that the availability ofcopynght protection stimulates the creative process and protects the copyright owner's property inter-
est in the product of the creative process. The RIAA believes that the two factors are mutually reinforcing, not antagonistic (H
Rosen, RIA.A, letter to J. Winston, OTA, May 2, 1989, enclosure with comments on draft ch 5 )

"Lyman Ray Patterson, Copyright in Historical Perspective (Nashville, TN Vanderbilt University Press, 1968), p 183

'2Ibid , pp 192-193.

'3Ch. 15, 1, 1 Stat. 12. See. OTA-CIT-302, op cit , footnote 3, p. 64

"Patterson, op cit , footnote 11, pp 198-199

'54 Stat. 436

leAct of July 8, 1870, c 230. 16 Stat 198

"Act or Mar. 4, 1909 , c. 320, 35 Stat 1075.
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changed the duration of copyright and ex-
tended copyright renewal from 14 to 28 years.
A 1971 amendment extended copyright pro-
tection to certain sound recordings.18 The
fourth and most recent overhaul of American
copyright law occurred in 1976, after years of
study and legislative activity.19 The 1976 legis-
lation modified the term of copyright and,
more significantly, included the fair-use con-
cept as a limitation on the exclusive rights of
the copyright holder.

Throughout the evolution of American
copyright law, the central driving force was
the desire to keep legislation in pace with
technological developments that affected the
dissemination of knowledge.20 As the U.S. Su-
preme Court summarized recently in the
Sony copyright decision:

From its beginning, the law of copyright has
developed in response to significant changes
in technology.... Indeed, it was the invention
of a new form of copying equipmentthe
printing pressthat gave rise to the original
need for copyright protection.... Repeatedly,
as new developments have cxurred in this
country, it has been the Cc. -Tress that has
fashioned the new rules that new technology
made necessary.21

The 1976 Act set out the rights of the copy-
right holder, which include: the reproduction
of works in copies or phonorecords; creation
of derivative works; distribution of copies of
the work to the public by sale, rental, lease, or

lending; public performance of c ipyrighted
work; and display of copyrighted work pub-
licly (17 U.S.C., sec. 106 (1982)). The statute
does, however, specify certain exceptions to
the copyright owner's exclusive rights that are
noninfringing uses of the copyrighted works.
These exceptions include the "fair use" of the
work (17 U.S.C., sec. 107 (1982)), reproduc-
tion by libraries and archives (17 U.S.C., sec.
108 (1982)), educational use (17 U.S.C., sec.
110 (1982)), and certain other uses.

A clear understanding of the fair-use excep-
tion is of extreme importance, as the concept
of "home use" appears to be a judicially cre-
ated derivative of the fair-use doctrine. This
doctrine has been applied when certainuses of
copyrighted works are defensible as a "fair
use" of the copyrighted work.22 It has been
said that this doctrine allows the courts to by-
pass an inflexible application of copyright law,
when under certain circumstances it would
impede the creative activity that the copy-
right law was supposed to stimulate.23 Vari-
ous approaches have been adopted to
interpret the fair-use doctrine. Some com-
mentaLors have viewed the flexibility of the
doctrine as the "safety valve" of copyright
laws. Others have considered the uncertain-
ties of the fair-use doctrine the source ofunre-
solved ambiguities. Some commentators con-
tend that the fair-use doctrine has been
applied prematurely at times, such as in the
case of "home use," where the doctrine is used
as a defense to a claim of infringement. They

"'Public Law 92-140, Oct. 15, 1971, 85 Stat. 391.

"'Public Law 94-553, Oct. 19, 1976, 90 Stat. 2541, codified at 17 U.S.C. sec 101, et seq (1982)
20Richard Wincor and Irving Mandell, Copyright, Patents, and Trademarks. The Protection of Intellectual Property (Dobbs Ferry,

NY: Oceana Publications, 1980), p. 25.

21464 U.S. 417, 430411 (1984)

22Before codificatior i , .1 j r-u se" exception in the 1976 copyright act, the fair-use concept was upheld in a common law copy-
right action in Hemtrigug y v Random House, Inc , 53 Misc 2d 462, 270 N.Y.S. 2d 51 (Sup. Ct. 1967), aird on other grounds 23 NY.2d
341,296N Y S 2d 771(1968) The common law concept orfair use"was developed over many years by the courts ofthe United States.
See, for instance, Folsom v. Marsh, 9 F Cas, 342 (N. 4901)(C.C.D. Mass. 1841). Mathews Conveyor Co v. Palmer-Bee Co , 135 F 2d 73
(6th Cir. 1943)

23See Harper & Row, Publishers, Inc v Nation Enterprises, 471U S 539 (1985), Iowa Slate University Research Foundation, Inc v.
American Broadcasting Co., 621 F 2d 57 (2d Cir 1980).
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claim that the application is premature be-
cause without a clear delineation or mandate
of rights over private uses, it is uncertain as to
whether any infringement had ever oc-
curred.24 The judicial interpretations of the
fair-use doctrine discussed below have a situ-
ation in which there exist concurrently the
statutory concept of fair use "the law" and
the "judicially created" or case-law deriva-
tives of fair use, such as the concept of "home
use."

In codifying the fair-use exception in the
Copyright Act of 1976, Congress did not for-
mulate a specific test for determining whether
a particular use was to be construed as a fair
use. Rather, Congress created statutory recog-
nition of a list of factors that courts should
cox siner in making their fair-use determina-
tions. The four factors set out in the statute
are:

1. the purpose and character of the use, in-
cluding whether such use is of a commer-
cial nature or is for nonprofit educa-
tional purposes;

2. the nature of the copyrighted work;

3. the amount and substantiality of the
portion used in relation to the copy-
righted work as a whole;

4. the effect of the use on the potential mar-
ket and value of the copyrighted work
(17 U.S.C., Sec. 107 (1982)).

Congress realized that these factors were "in
no case definitive or determinative" but
rather "provided some guage [sic] for balanc-
ing equities."25 It appears that Congress de-
veloped a fle)dble set of criteria for analyzing
the circumstances surrounding each "fair-
use" case, and that each case would be judi-
cially analyzed on an ad hoc basis.28 There-
fore, courts seem to have considerable
latitude in applying and evaluating fair-use
factors.

Courts have given different weight and in-
terpretation to the fair-use factors in different
judicial determinations. The following illus-
trations demonstrate how some courts have
interpreted certain fair-use factors. In evalu-
ating the first factor, the purpose and charac-
ter of the use, courts have not always held that
use "of a commercial nature" negates a fair-
use finding,27 nor does a "nonprofit educa-
tional" purpose mandate a finding of fair
use.19 A defense of fair use on the basis of the
first criterion will more often be recognized,
however, when a defendant uses the work for
educational, scientific, or historical pur-
poses.29 Consideration of the second factor,
the nature of the copyrighted work, must be
based on the facts and circumstances of each
particular case. For instance, courts have in-
terpreted the scope of the fair-use doctrine
narrowly for unpublished works held confi-
dential by their authors.39 In examining the
third factor, the amount and substantiality of
the portion of the work used, courts have
looked at both the quantitative aspect how

"Electronic Industries Association (EIA), letter to D. Weimer, clo OTA, Apr 28, 1989 The EIA asserts that there is a "statutory
exemption" for home taping under the Copyright Act and that the legality of home taping does not depend on the fair-use doctrine

25RR. Rep. No. 1476, 94th Cong., 2d sess. 65 (1976).

2eSee. EIA, op cit., footnote 24. The EIA believes that the existing doctrine of fair use is sufficient to adapt to existing and emerging
recording technologies and is adequate to address the home taping Issue.

"Hwper &Row Publishers, Inc. v. Natwn Enterprises, 471U S. 539,593 (1985) (Brennan,J , dissenting), Consumers Unwn of U S ,
Int. v. Generll Signal Corp , 724 F.2d 1044 (2d Cir. 1983).

"Marcus v. Crrowle1, 695 F 2d 1171 (9th Cir. 1983).

"See Bohan Book Corp. v American Broadcasting Cos., 458 F.Supp. 65 (S D N.Y. 1978).

"A recent case articulating the fair use doctrine involved the person& correspondence of authorJ D Sa1i r The court deter-
mined that theauthor had a copyright interest in his correspondence Sahnger v Bandar. House, Inc , 811 F 26 (2d Cir 1987),cert
denied, 108 S.Ct. 213 (1987)
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much of the work is used31 and the qualita-
tive factor whether the "heart" or essence of
the work is used.32 The fair use doctrine is
usually not considered to be applicable when
the copying is nearly a complete copy of the
copyrighted work, or almost verbatim.33 As
will be seen below, however, the concept of
"home use" is an exception to this general rule
of fair use. In assessing the fourth factor,
courts have examined the defendant's alleged
conduct to see whether it poses a substantially
adverse effect on the potential market for or
value of the plaintiff's present work.34 These
fair-use considerations illustrate the great
care courts take in applying the fair-use doc-
trine on a case-by-case basis.

Anyone who violates the exclusive rights of
the copyright owner may be considered to be
an infringer of copyright.35 The copyright
statutes provide that the copyright owner
may institute an action for infringement
against the alleged infringer (17 U.S.C., sec.
501(b)( 1982)). A court may issue an injunction
against the copyright infringer to prevent fur-
ther infringement of the copyright (17 U.S.C.,
sec. 502 (1982)). An infringer of a copyright
may be subject to the payment of actual dam-
ages and profits to the copyright owner (17
U.S.C., sec. 504 (b)(1982)); or in certain cir-
cumstances the copyright owner may elect to
receive specified statutory damages in lieu of
actual damages and profits 17 U.S.C., sec.

504(c)(1982)). In addition, the court may per-
mit the recovery of legal fees and related ex-
penses involved in bringing the action (17
U.S.C., sec. 505 (1982)). Criminal sanctions
may also be imposed for copyright infringe-
ments in certain cases (17 U.S.C., sec. 506
(1982)).

ANALYSIS OF HOME
RECORDING

The Sony Case

American courts have been called on to ex-
amine home recordings within the context of
videocassette recorders (VCRs). The home use
of VCRs under certain circumstances was
carefully analyzed, and after a series of con-
flicting lower court judgments, was approved
by the U.S. Supreme Court.36 In the Supreme
Court action, Universal City Studios (the
plaintiffs/respondents) did not seek relief
against the actual users of the VCRs; instead,
Universal sued the VCR manufacturers and
suppliers, primarily, Sony, on the basis of con-
tributory infringement.37 This theory was
based on the argument that the distribution
and sale of VCRs encouraged and contributed
to the infringement of the plaintiffs' copy-
righted works.38 Universal sought monetary
damages and also an injunction that would
prohibit Sony from manufacturing VCRs in

3'Consumers Union of U S , Inc v General Signal Corp , 724 F 2d 1044 (2d Co- 1983)

32Max1one-Graham v Burtchoell, 803 F 2d 1263 (2(1 Cir 1986)

"Walt Disney Productions v Air Pirates, 581 F 2d 75 1 (9th Cir. 1978), cert denied 439 U S. 1132 (1978)

34This factor was ofconsiderable importance in thc Sony cases discussed be See, also, Consumers Union of U S , Inc v General
Signal Corp , 724 F 2d 1044 (2d (' r. 1083).

3517 US C 501'a)(1982) r Jr a complete discussion uf the remedies for cupynght infringement, see Henn, op cit , footnote 1, pp
245-267

"Universal Cay Studios, Inc v Sony Corp of America, 480 F Supp 429 (D C Cid 1979), rev'd, 659 F 2d 963 lath Cir 1981), rev'd,
464 U S 4 17 (1984)

3' Sony Corp v Uni!.ersal City Studios, Inc 464 U S 417 (1984) In the district court action, Universal had ilso sought reliefagainst
an actual VCR user

"Bud , pp 420-421,434 "It is, however, the taping uf respondents' own Lopyrighted programs that provides them with the stand-
ing to charge Sony with contributory infringement To prevail, they have the burden of proving that users of the Betamax have in-
fringed their copyrigho, and that Sony should be held responsible for that infringement "

8
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the future. This action was of great signifi-
cance, as the Supreme Court had not previ-
ously interpreted the issue of fair use within
the context of home taping/recording. The
Court determined that the key issue to be re-
solved was whether the sale of Sony's equip-
ment to the public violated any of the right.3
given to Universal by the Copyright Act.39

First, the Court considered the exact nature
of the relationship between Sony and its pur-
chasers. The Court determined that if vicari-
ous liability was to be imposed on Sony, such
liability had to be based on the constructive
knowledge that Sony's customers might use
the equipment to make unauthorized copies
of copyrighted material. The Court observed
that there exists no precedent in copyright law
for the attribution of liability on the basis of
such a theory.40 Therefore, it was argued that
the sale of such copying equipment is not
deemed to be contributory infringement if the
product is capable of other uses that are non-
infringing. To respond to this issue, the Court
deliberated whether the VCR was able to be
used for commercially significant noninfring-
ing uses. The Court concluded that the VCR
was capable of such noninfringing uses
through private noncommercial time-shifting
activities in the home. In reaching this deter-
mination, the Court relied heavily on the find-
ings of the district court and rejected the con-
clusions of the court of appeals. The Court's
conclusions were based on the idea that Uni-
versal cannot prevent other copyright holders
from authorizing the taping of their programs
and on the finding of fact by the district court

that the unauthorized home time-shifting of
the respondents' programs was a legitimate
fair use:" When bringing an action for con-
triutory infringement against the seller of
copying equipment, the copyright holder can-
not succeed unless the relief affects only the
holder's programs, or unless the copyright
holder speaks for virtually all copyright hold-
ers with an interest in the outcome.42 The
Court determined that the copyright holders
would not prevail, since the requested relief
would affect other copyright holders who did
not object to home time-shifting recording.43

After examining the unauthorized time-
shifting use of VCRs, the Court determined
that such use was not necessarily infringing.44
On the basis of the district court's conclu-
sions, the Court determined that the potential
harm from time-shifting was speculative and
uncertain. The Supreme Court arrived at two
conclusions. Sony demonstrated that various
copyright holders who license their works for
broadcast on commercial television would not
object to having their programs time-shifted
by private viewers. Also, Universal did not
prove that time-shifting would cause the like-
lihood of nonminimal harm to the potential
market for or the value of their copyrighted
works.45 Therefore, home use of VCRs could
involve substantial noninfringing activities,
and the sale of VCR equipment to the public
did not represent a contributory infringement
of Universal's copyrights. The scope of the
Court's holding was expressly limited to video
recording in the home, to over-the-air non-
commercial broadcasting, and to recording

391bid p 423.

'MEd p 439.
"Ibid , p 442
42Ibid., p 466.

44Ibid , p 446.

'Ibid p 456.



72 Copyright and Home Copying: Technology Challenges the Law

for timeshifting purposes. The holding did
not address the taping of cable or pay televi-
sion or the issue of "library building" of re-
corded programs. In reaching its determina-
tions, the Court rejected the central finding of
the court of appeals that required that a fair
use had to be "productive."46 Rather, the
Court determined that under certain circum-
stances, the taping of a video work in its en-
tirety for time-shifting purposes would be al-
lowable under the fair-use doctrine:17 It
should be considered that these findings are
"case-law" or "judicially made law" and not
statutory law.

Relying substantially on the findings of the
court of appeals, the dissenting opinion as-

--ted that there was potential harm to Uni-
sal through the use of home video
.48

record-
g Hence, the dissent concluded that there1,3

was no exception for home video recording
under the fair use doctrine of current copy-
right law scheme:*

Despite their differing views, both the ma-
jority and the dissent inferred that Congress
may wish to examine the home video record-
ing issue.50 As the majority opinion stated:

It may well be that Congress will take a
fresh look at this new technology, just as it so
often has examined other innovations in the
past. But i',. is not our job to apply laws that
have not yet bLen written.51

Home Use of Recording Equipment
Although the Supreme Court and other

courts have provided Some guidance for inter-
preting copyright law in home recording/tap-
ing situations, many questions and issues re-
main unresolved. It should be considered that
the previously diszussed Sony case was a nar-
row holding, strictly limited to a very specific
situation home video recording of noncom-
mercial or "nonpay" television for time-shift-
ing. The practical application of current copy-
right law and related judicial interpretations
are here considered within the context of cer-
tain typical home recording and viewing situ-
ations.

,

..*IMI.

Photo Crotht Olhos of Tectrokgy Assoutneni

Some consumers have used VCRs to create large home
video libraries

"Ibid., pp. 454-4:55.

'Mad , pp. 449450

"Ibid., pp 482.486

"Ibal , p 475 The decision in the case was a 5-4 vote (majority Stevens, Burger. Brennan, White. and 0 Connor. dissent Bin( k
mun, Marshall, Powell, and Rehrupist)

sqbai , p 456 (majority), p 500 (dissenting) The RIAA takes the position that the Cuurt "expressly suggested that Congress
examine the home video recording issue ;H Rosen, op cit., footnote 10 )

52Ibal , p 4.56
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A primary consideration in copyright law as
it applies to the judicially created concept of
"home use" of recording equipment is deter-
mining what constitutes a "home." Although
current copyright law and regulations do not
specifically define what constitutes a "home,"
certain inferences can be drawn from the
statutory definition provided for the public
performance of a work:

To perform or &play a work "publicly"
means

( 1) to perform or display it at a place open to
the public or at any place where a substantial
number of persons outside a normal circle of a
family or its social acquaintarces is gath-
ered.52

An inference can be drawn from the language
that the opposite of a "public" display of a
work might be a "home," or a private display
of the work. In considering this proposition, it
could be inferred that a home would signify a
place not open to the public and/or a place
where only a family and/or its social acquain-
tances are gathered.

A review of the legislative history pursuant
to the passage of copyright leg' lation gives
some insight into the congrea mal intent
conceraing the concept of a home. The accom-
panying legislative history of the Sound Re-
cording Amendment of 1971 appears to indi-
cate that Congress meant the term "'home" to
include only the traditional, generally con-
ceived concept of an individual's own home. A
statement in the 1971 House Report on audio
recording provides some insight into the
meaning of home recording "where home re-
cording is for private use and with no purpose
of reproducing or otherwise capitalizing com-

mercially on it."53 The legislative history of
the 1976 copyright revision discussed the con-
cept of "public performance" and provides
some guidance for the concept of home use.

One of the principal purpc.,es of the defmi-
tion ("public performance"( was to make clear
that,...performances in "semipublic" places
such as clubs, lodges, factories, summer
camps, and schools are "public performances"
subject to copyright control. The term "a fam-
ily" in this context would include an individ-
ual living alone, so that a gathering confined
to the individual's social acquaintances would
normally be regarded as private. Routine
meetings of businesses and governmental per-
sonnel would be excluded because they do not
represent the gathering of a "substantial
number of persons."54

It therefore appears from the legislative his-
tory of both the 1971 and 1976 copyright laws
that the concept of a "home" is limited to the
traditional meaning of the term and that cer-
tain other "semi-public" situations are to be
considered as "public" places for the purposes
of copyright law.55

The district court in the Sony case exam-
ined the concept of home use and its limits:

"Home-use" recording as used in this opin-
ion is the operation of thc Betamax in a pri-
vate home to record a program for subsequent
home viewing. The programs involved in this
lawsuit are broadcast free to the public over
public airwaves...the court's declaration of
non-infringement is limited to this home-use
situation.

It is impertant to note the limits of this
holding. Neither pay or cable television sta-
tions are plaintiffs in this suit and no defen-
dant recorded the signals from either. The
court is not ruling on tape duplication within

52 17 U.S C. 101

53U.S. Congress, House Corn m ittee on theJudiciary, Sound Recordings, Report Accompanying 5 646.Serial No 92-487,September
1971.

51.! S. Congress, House Committee on the Judiciary.Report to Accompany S.22, Serial No 94-1476,September 1976 (This was the
congressional report accompanying the last major copyright revision.)

55Mel vine Nimmer, 'Copyright Liability fur A udio Home Re,ording- Di spel hng the 'Betsmax' Myth," Virginia Lau Revieu , vul 68,
1982, pp. 1605, 1618-1620.
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the home or outside, by individuals, groups, or
corporations. Nor is the court ruling on the
off-the-air recording for use outside the home,
e.g., by teachers for classrooms, corporations
for employees, etc. No defendant engaged in
any of these activities and the facts necessary
to determine their legality are not before this
court.56

The court of appeals and the Supreme Court
did not contradict the district court's concept
of a home or the factual circumstances in-
volved with the home taping in the Sony case.
It seems certain that the Sony decisions envi-
sioned a home as a private home. Not all re-
cordings made in a home would necessarily fit
with the home-use exemption, however.57

Since the Sony decision, courts have exam-
ined various concepts of home recording. A se-
ries of cases has examined public performance
and home use wit' in the context of VCR view-
ing. This line ofcases has held that the viewing
of copyrighted videocassettes in private
rooms at video stores constitutes public per-
formance,58 even when members of a single
family viewed a cassette in a private room at
the store.58 These cases illustrate that Ameri-
can courts are very careful in categorizing
various situations as a "home" for the pur-
poses of copyright law. Ruling that these view-
ings were public performances, the courts
held that they were subject to the provisions
of copyright law.80

Two recent cases brought new judicial scru-
tiny to the home use concept. In one case, a
condominium associr tion held weekly dances

in its clubhouse, which was owned b all of
the condominium owners. The association
charged a small admission to cover the cost of
the musicians. Representatives of the owners
of the copyrighted music that was played at
the dances brought an infringement action
against the association and won.81 The impor-
tance of this case is that the district court rec-
ognized and discussed a "family exception"82
from copyright liability that the court derived
from the "public performance" definition of
section 101 of the 1976 Copyright Act. The
court determined that the condominium's
situation did not fall within this so-called
"family exception," and gave judicial recogni-
tion to a "family exception" under section
101. In a 1986 decision, a district court held
that a private club did not fit within the con-
cept of a home and hence copyrighted materi-
als performed or viewed there were subject to
the copyright laws.83 While these cases did not
involve home audio or video recording or
viewing, they do illustrate the limited concept
of a "home" as interpreted by the courts and
the recently articulated "family exception"
doctrine of copyright law. The courts have
been sparing in the application of "home use"
to situations other than the traditional home
setting.

Applying copyright law and the relevant ju-
dicial guidance can lead to various conclu-
sions about home recording in p articular cir-
cumstances. The Sony case affirmed the use of
VCRs to record and replay commercially tele-
vised programs for personal use. The concept

56480 F.Supp. 429, 442 (D C Cal. 1979), rev'd, 659 F.2d 963 (9th Cir 1981).

"A VCR could be used in a home to make copies of a copynghted tape, hence infringing on the copyright owner s rights
seColumbia Actures Indus v Redd Horne Inc , 568 F Supp. 494 (vi D. Pa. 1983), aff'd., 794 F 2d 154 (3rd Cir 1984)
5gColumbia Pictures Industrtes, Inc v Aveco, Inc , 612 F Supp. 315, 319 (N D Pa. 1985), aff'd , 800 F 2d 59 (3rd Cir. 1986)

60Although these cases were factually different from the Sony cases, they illustrate the reluctance of courts to use the ck.ncept of
"home use" in situations that do not fall within the traditional concept of the home.

eiliinton v. Mainlands of Tamart.c, 611 F Supp. 494 (S D. Fla 1985)

pp 495-496

"Ackee Music, Inc v Williams, 650 F Supp 653 ID Kan 1986,
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of VCR recording for time-shifting purposes
appears to be judicially acceptable. The Sony
case did not, however, address audiotaping, or
home taping of cable or "pay" television.

THE INTEtLECTUAL
PROPERTY SYSTEM AND

HOME COPYING

Concept of Intellectual Property

Intellectual property is a unique conception
of an inherent and intangible property right in
an artistic, scientific, or intellectual work.
Sometimes characterized as a "bundle of
rights," intellectual property rights inhere in
a particular creation.64 The intellectual prop-
erty concept is a unique representation or em-
bodiment of expression which is invested in an
artistic, scientific, or intellectual work. This
contrasts with the concept of personal prop-
erty, which governs the ownership of the ac-
tual works themselves. Applying these prop-
erty concepts to particular examples is
instructive to distinguish between them. An
example of personal property would be a spe-
cific phonorecord with a particular musical
composition recorded on it. Thus, the
phonorecord is personal property the me-
dium in which the intellectual property is im-
bedded while the musical composition/ ar-
rangement/instrumentality that is embodied
in all phonorecords with this particular musi-
cal composition recorded on it represents the
intellectual property. Therefore, the individ-
ual phonorecord represents the personal
property right, but the artistry, the arrange-

ment, and the musical c.i.nposition that in-
here in this recording represent the intellec-
tual property right. Thus, the concept of an
intellectual property right involves the right
to create works in particular characteriza-
tions.5

Statutory Concept of Intellectual
Property

The 1976 Copyright Act embraces the con-
cept of the existence of intellectual rights that
are separate from the physical ownership
rights in the copyrighted works:

Sec. 202. Ownership of copyritllt as distinct
from ownership of material object

Ownership of a copyright, or of any of the
exclusive rights under a copyright, is distinct
from mnership of any material object in
which Lhe work is embodied. Transfer of own-
ership of any material object, including the
copy or phonorecord in which the work is first
fixed, does not of itself convey any rights in the
copyrighted work embodied in the object; nor,
in the absence of any agreement, does trans-
fer of ownership of a copyright or of any exclu-
sive rights under a copyright convey property
rights in any material object. (emphasis
added)66

The House Report accompanying its enact-
ment analyzes this concept:

The principle restated in section 202 is a
fundamental and important one: that copy-
right ownership and ownership of a material
in which the copyrighted work is embodied
are entirely separate things. Thus transfer of
a material object does not of itself carry any
rights under the copyright, and this includes
transfer of the copy or phonorecord the

U.S. Congress, Serial No. 94-1476, op cit., footnote 54, p. 124.

"For the purposes of this report, the discussion of intellectual property rights will be limited to only those rights that specifically
involve American copyright law. Intellectual property rights may also involve patents, for example

"17 U S.C. 202 (1982).
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oriemal manuscriat, the photographic nega-
tive, the unique p. or statue, the master
tape recording, etc. in which the work was
first fixed. Conversely, transfer of a copyright
does not necessarily require the conveyance of
any material object.61

American courts have examined and upheld
this concept of intellectual property recogni-
tion.8

The development of a process enabling the
electronic transfer of various creative works
has raised the question as to whether an ac-
tual physical embodiment of the work must
exist to apply the concept of intellectual prop-
erty. A careful reading of the entire copyright
statute and an examination of the legislative
history indicate that there need not be an ac-
tual physical copy or embodiment of the copy-
righted work for the concept of intellectual
property to inhere in the work. The copyright
statute uses the concepts of both "ph _s-
record"69 and of a work being "fixed."70 In ad-
dition to these ccncepts, it appears from the
statutory directives that works that may be
electronically or otherwise transmitted would
be covered by tae statutory provisions govern-
ing intellectual property. The legislative his-
tory of the 1976 Copyright Law Revision rein-

forces this belief. As the House Report
language stated:

Under the bal, it makes no difference what
the form, manr er or medium of fixation may
be whether it is in words, numbers, notes,
sounds, pictures, or any other gaphic or sym-
bolic indicia, whether embodied in a physical
object in written, printed, photographic,
sculptural, punched, magnetic, or any other
stable form, and whether it is capable ofper-
ception directly or by means oferty machine or
device now known or later developed. [empha-
sis addedr

Therefore, the concept of intellectual prop-
erty covers electronic transfer or transmission
of a work, so long as the work is "fixed," even if
the work is not in a "physical" form.

Recent Technorogical Developments

Recently, great interest has been given to
the intellectual property rights in audio and
visual works. One reason for this increased in-
terest has been the technological revolution
that has occurred since the last major revision
of American copyright law in 1976. Since this
revision went into effect in 1978, there have
been major technological advances that allow
easy and effective copying of many copy-
righted works. While the 1984 Sony case ex-

"U.S. Congress, Serial No 1476, op. cit., footnote 54, p. 124

"See, for instance, Nikes Corp v City of Kansas City, Mo., 582 F Supp 343 (D C. Mo 1983). In this action, the court examined
whether a company, in transferring certain documents to a municipal corporation, had also transferred its actual intellectual prop-
erty copyright in these items The court determined that in following the copynght statute, the copyright of the objects was indeed
distinct from the actual ownership or possession of tne object.

The copyright statute defines phonorecord as fol:ows:
"Phonorecords" are material objects in which sounds, other than those accompanying a motion picture or other audiovisual work,

are fixed by any m ethod now known or later developed, and from which the soundscan be perceived, reproduced, or otherwise com-
municated, either directly or with the aid ofa machine or devIce. The term "phonorecords" includes the material objectin which the
sounds are first fixed. (17 U.S.C., sec. 101 (1982)).

70The copyright statute defines a work as being fixed under the followingcircumstances:
A work is "rued" in a tangible medium of expression when its embodiment in a copy or phonorecord, by or under the authority of

the author, is sufficiently permanent or stable to permit it to be perceived, reproduced, or otherwise communicated for a penod of
more than transitory duration A work coasisting of sounds, images, or both, that are being transmitted, is "axed" for purposes of
this title if a fixation of the work is being made simultaneously with its transmission. (17 U S.0 , sec 101 (1982))

71U.S. Congress, Serial No. 94-1476, op cit., footnote 54, p. 52.
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amined a limited aspect of home video record-
ing use for time-shifting purposes, major
technological and market changes have oc-
curred since this last judicial determination.

Among these are the advent of compact disc
players and digital audiotape (DAT).72 Other
changes include growth in the home video cas-
sette industryn and product improvement
and declining prices for audio and video re-
cording equipment. While thesp develop-
ments may be truly considered advances for
mankind and intellectual development, they
raise a myriad of copyright questions that
were not directly addresseci in either the 1976
revision of the copyright law or in the 1984
Sony c ase.74

Although clearly there is a statutory recog-
nition of fair use of copyrighted works, and
the (..ourts have created a limited concept of
"home uff." for certain home videocassette re-
corder u: , che impact of eiT...ctive and rela-
tively inexpensive sophisticated visual and
audio recording equipment has not been legis-
latively or judicially analyzed in depth. As has
been illustrated in the nearly 200 years of
American copyright law, however, Congress
has attempted to respond legislatively to tech-
nological advances that have altered the bal-
ance of the traditionally competing factors in
copyright: the property rights of the copy-
right holder and the stimulation of the pub-
lic's knowledge. This congressional respon-
siveness was discussed at length in the

legislative history surrounding the enactment
of the 1976 copyright revision:

The history of copyright law has been one of
gradual expansion in the types of works ac-
corded protection, and the subject matter af-
fected by this expansion has fallen into two
general categories. In the first, scientific dis-
coveries and technological developments have
made possible new forms of creative expres-
sion that never existed before. In some of
these cases the new expression forms-elec-
tronic music, filmstrips, and computer pro-
grams, for example-could be regarded as an
extension of copyrightable subject matter
Congress had already intended to protect, and
were thus considered copyrightable from the
outset without the need of new legislation. In
other cases, such as photographs, sound re-
cordings, and motion pictures, statutory en-
actment was deemed necessary to give them
full recognition as copyrightable works.75

The House Committee on the Judiciary em-
phasized that the 1976 revision was not inflex-
ible and would itself probably be revised, and
that the Committee did not intend to "freeze
the scope of copyrightable technology."76 The
Committee also alluded to "other areas of ex-
isting subject matter that this bill does not
propose to protect but that future Congresses
may want to."77

This tradition and practice of Congress' re-
sponding to technological changes has been
recognized by the Supreme Court in its deci-
sion in the Sony case:

72See. Ronald K. Jurgen, "Consumer Electronics," in "Technology '83," IEEE Spectrum, January 1988, p 56

"Ibid., pp 112-114
"Some of these legal and policy questions Include. What are the precise legal boundaries of the judicial theory of " home use"9

When does ri cordmgdone in the home'' not const itute "home use"? What, if any, enfo. cement mechanisms could be used to protect

copyright holders' rights? Another rather fundamental question Ls whether the development of digital recording which produces
very high quality copies represents a "quantum leap" in recording tichnology and therefore indicates the desirability of a major

revision in the American system ofcopynght law Does the digital rep esentation ofa muswal or image/pictorial composition repre-
sent a fundamental technological change to w hich the American copyright system must respond in a substantive mariner?

75U S. Congress, Serial No 94-1476, op. cit. , footnote 54, p 51

"Ibid.
"Ibid , p 52
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From its beginning, the law of copyright has
developed in response to significant changes
in technology... Indeed, it was the invention of
a new form of copying equipment the print-
ing press that gave rise to the original need
for copyright protection. ... Repeatedly, as
new developments have occurred in this coun-
try, it has been the Congress that has fash-
ioned the new rules that new technology
made necessary.73

Therefore, it may well be, as the Supreme
Court implied in the Sony decision,n that
Congress may wish to examine and act in re-
sponse to the numerous technological ad-
vances that have occurred in the information
recording and dissemination areas. If Con-
gress does choose to act in this area, it may
wish to examine the approaches taken in
other countries.

COMPARISON OF THE
AMERICAN INTELLECTUAL
PROPERTY SYSTEM WITH
OTHER INTERNATIONAL

COPYRIGHT SYSTEMS

This section describes and analyzes certain
aspects of the intellectual property protec-
tion/copyright systems in the United States,
Great Britain, Canada, and France that relate
to home copying. Although the United States,
Great Britain, and Canada share historical
roots in the development of national copy-
right laws, significant differences in their in-
tellectual property systems exist. France, with
a tradition of national support and protection

of the arts, takes yet another approach to the
protection of intellectual property.80

The United States

As has been previously discussed, the
American copyright law has its origins in Eng-
lish common and statutory law. Despite these
colonial British roots, American copyright law
has developed to suit the specific needs and
outlooks of the United States. A fundamental
tension in the development of American copy-
right law relates to the competing concerns
for the ownership/property rights of the
author/creator/owner and the goal of free dis-
semination of information for the public
good. 2raditionally, the United States has es-
poused a free enterprise system that did not
pursue a national policy to promote the arts,
and American copyright law reflected these
doctrines. For instance, there has never been
statutory recognition of artists' or moral
rights, and the statutory embodiment of intel-
lectual property rights is a relatively recent
occurrence. It does, however, appear that
there is a growing trend in American law and
philosophy to recognize creative rights.

While the basic legal framework of Ameri-
can copyright law has been previously dis-
cussed in this chapter, considering specific as-
pects of American copyright law will provide
insight into the concepts of home copying. In
particular, it would be instructive to examine
the "first-sale" doctrine and recent amend-
ments that have been enacted concerning re-
cord rentals. The principle of the "first-sale"
doctrine, in practice, upholds the copyright of
the copyright owner during the first sale or

7464 U.S 417, 430-431 (1084)

79Ibid , p. 456

ecOne consequence of this distinction is thai the French Government imposes a levy on both audio- and videotapes since December
1986 In addition, other countries have introduced levy schemes For additional discussion of international F. stems dealing with
performance rights in sound recordings, see ch. 5.

88
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commercial transaction of the work, but ex-
tinguishes the copyright owner's rights in
subsequent sales or transactions.81 The House
Report accompanying the original (1976) leg-
islation provided an example of the applica-
tion of the "first-sale" doctrine.

Thus, for example, the outright sale of an
authorized copy of a book frees it from any
copyright control over its resale price or other
conditions of its future disposition. A library
that has acquired ownership of a copy is enti-
tled to lend it under any conditions it chooses
to impose.82

The "first-sale" doctrine has been upheld in
recent court decisions. Thus, when a copy-
righted work is subject to a valid first sale, the
distribution rights of the copyright holder are
extinguished, and the title passes to the
buyer.83

Congress enacted a significant statutory
modification to the "first-sale" doctrine was
enacted in the "record rental amendments" to
American copyright law in 1984.84 This legis-
lation was designed to help deal with the situ-
ation where record rental stores purchased re-
cord albums the first sale and then leased
the albums for a fee that represented a small
portion of the purchase price. The lessee fre-
quently taped the rented record. It was argued
that the use of the rental record may have dis-
placed a potential sale of the actual record.es
Congress thus amended the "first-sale" doc-
trine:

(b)(1) Notwithstanding the provisions of
subsection (a), unless authorized by the own-

ers of copyright in the sound recorvling and in
the musical works embodied therein, the
owner of a particular phonorecord may not,
for purposes of direct or indirect commercial
advantage, dispose of, or authorize the dis-
posal of, the possession of that phonorecord by
rental, lease, or lending, or by any other act or
practice in the nature of rental, lease, or lend-
ing. Nothing in the preceding sentence shall
apply to the rental, lease, or lending of a
phonorecord for nonprofit purposes by a non-
profit library or nonprofit educational institu-
tion. (emphasis added)88

The practical effect of this amendment is to
prohibit the rental of such sound recordings
without the copyright owners' permission. In
actual practice the copyright owners usually
the recording companies have not author-
ized record rental, and as a result record
rental is not an industry in the United States.

Another aspect of home audio recording oc-
curs when an individual tapes music broad-
cast on the radio, or records from tapes or re-
cords for personal use in the home or for
"time-shifting" purposes. Congressional in-
tent underlying the Sound Recording Amend-
ment of 1971 was very clearly to continue to
permit certain home taping:

Specifically, it is not the intention of the Com-
mittee to restrain the home recording, from
broadcasts or from tapes or records, of re-
corded performances, where the home record-
ing is for private use and with no purpose of
reproducing or otherwise capitalizing com-
mercially on it. This practice is common and
unrestrained today, and the record producers

8'17 U.S C. 109 (1982 & Supp. V, 1987)

"See U.S Congress, Serial No. 94-1476, op cit , footnote 54, p 79

"See, T.B Harms Co. v. Jai Records, Inc , 655 F.Supp 1575 (D C N J 1987), Walt Dtsney Productions v Basmajwn, 600F Supp
439 (D.0 N.Y. 1984). See also Nimmer, op cit., footnote 2, vol. 1, sec. 8.12 1B)

"Public Law 94-450, sec. 2, Oct 4, 1984, 98 Stat. 1727

e5See 129 Congressional Record, S 9374 (1983) (Statement of Senator Thurmond)

17 US.0 , sec. 109(b)( 1) (1982 & Supp V, 1987)

sa
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and performers would be in no different posi-
tion from that of the owners of copyright in re-
corded musical compositions over the past 20
years.87

While it appears that Congress intended to al-
low certain home audiotaping practices in
1971, the congressional reports accompany-
ing the 1976 copyright revision were silent on
this issue. However, no report or statutory
language negated the principles stated in
1971.m Currently, it appears that the 1971 leg-
islative history may provide evidence of con-
gressir\nal intent to permit home taping of
music from broadcasts or prerecorded
sources. This issue is not positively deter-
mined by statute or case-law, however.

The Electronic Industries Association (E IA)
advances the position that language of the
1971 amendments clearly denied to copyright
owners the right to prevent home taping.89
Furthermore, the EIA believes that nothing in
the 1976 amendments to the copyright law ne-
gated the principle that home taping from
broadcasts or prerecorded materials was not
an infringement.98 EIA takes the position that
in view of the "clear Congressional intent to
exempt home taping from among the exclu-
sive rights granted to copyright holders, we
submit that it is inappropriate to consider the
right of home taping strictly as a judicial de-
rivative of the fair-use doctrine."91 The EIA
summarized their opinion:

The fair use doctrine comes into play only
where the activity arguably falls within the
exclusive rights accorded to the copyright
holder. Because home audio taping is
statutorily exempt from those exclusive
rights, the fair use issue, while theoretically
pertinent, should not ordinarily be implicated
in the context of home audio taping.92

In a sharply contrasting opinion, the Re-
cording Industry Association of America, Inc.,
(RIAA) disregards the legislative history of
the 1971 amendments. RIAA asserts that the
legislative history was "made irrelevant by
the subsequent overhaul of the copyright law
in 1976."93 RIAA takes the approach that the
1971 legislation was intended to preserve the
status quo, pending a full revision of the law,
and that the enactment of the new copyright
law made the former legislative history irrele-
vant.

The home taping of records or other record-
ings that are borrowed from a public library
raises additional copyright considerations.
While the American copyright statute is very
explicit on the reproduction abilities of librar-
ies and archives,94 there does not appear to be
specific statutory language dealing with the
home copying of audio works borrowed from
public libraries.

Another aspect of American copyright law
that deals with the copying of copyrighted
materials allows the copying of computer pro-
grams for certain purposes and under specific

87U S Congress, Serial No 92-487, op cit , footnote 53. p 7 The distnct court in the Sony decision relied on this rationale in
upholding the taping of broadcast material for home use See, 480 F Supp 429, 444 (D C. Cal 1979)

"This issue was addressed by the district court in the Sony case See, 480 F Supp 429, 444-445 (1979) However, the Supreme
Court in the Sony decision did not analyze this Issue

"EIA, op_ cit , footnote 24, p 3 The EIA asserts that section l(f) of the 1971 Act provided copyright holdersthe exclusive right to
reproduce and distribute sound recordings "to th.: public " "By limiting the right of copyright holders to reproduce and distribute
only as to the public, Congress thereby also denied copyright holders the right to preclude home taping for private use " Ibid.

9°Ibid "It would be folly to presume that Congrcss would have made such sweeping change to thP existing state of the law, turning
millions of prwate citizens into lawbreakers, without exphcit statutory language or legislative .1Istory "

91Ibid , pp. 3-4

921b1d , p. 4.

93H Rosen, op cit., footnote 10, p. 2

9417 U.S C. 108 (1982)
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circumstances.% Thus, the owner of a com-
puter program may make another copy or ad-
aptation of that program if the copy is needed
for a specific step in using the computer pro-
gram or if the copy is for archival purposes.

Great Britain

Great Britain enacted a revised, compre-
hensive copyright act, the Copyright, Designs
and Patents Act 1988, on November 8, 1988.96
Most of the provisions of the Act became effec-
tive in the spring of 1989, and the Act repeals
and entirely replaces existing copyright legis-
lation.

Several provisions of the new British Act
are of interest in the analysis of home taping.
The Act provides a sweeping definition of
"sound recording" that exceeds the American
concept of "sound recording":

"sound recording" means
(a) a recording of sounds, from which
the sounds may be reproduced, or

(b) a recording of the whole or any part
of a literary, dramatic or musical work,
from which sounds reproducing the
work or part may be produced, regard-
less of the medium on which the record-
ing is made or the method by which
the sounds are reproduced or
produced; 97

Just as American law permits the copying
of certain computer programs, so does the
British law, but the British law has a far
broader application than the America n law.
The American law is limited to computer soft-
ware, while the British counterpart covers a

variety of works which are in "electronic
form".

Works in electronic form
56. (1) This section applies where a copy

of a work in electronic form has been
purchased on terms which, expressly
or impliedly or by virtue of any rule of
law, allow the purchaser to copy the
work, or to adapt it or make copies of
an adaptation, in connection with his
use of it.

(2) If there are no express terms
(a) prohibiting the transfer of t) ..

copy by the purchaser, imposing obli-
gations which continue after a trana-
sfer, prohibiting the assignment of
any licence or terminating any license
on a transfer, or

(b) providing for the terms on
which a transferee may do the things
which the purchaser was permitted to
do, anything which the pu-chaser was
allowed to do may also be done with-
out infringement of copyright by a
transfereP; but any copy, adaptation
or copy of an adaptation made by the
purchaser which is not also trans-
ferred shall be treated as an infring-
ing copy for all purposes after the
transfer.

(3) The same applies where the
original purchased copy is no longer
usable and What is transferred is a
further copy use in its place.

(4) The above provisions also apply
on a subsequent transfer, with the
substitution for references in subsec-
tion (2) to the purchaser of references
to the subsequent transferor.98

9517 U.S.0 117 (1982).

96See. Intellectual Property Dept., Linklaters & Paines, "Copyright, Designs and Patents Act 1988 1-2" (London Linklaters &
Pfunes, 1988). This work is an analysis of the new British copyright law prepared by a British law firm for its international offices and
clients

In addition to dealing with copyrights, the Act also includes provisions for the protection of design rights, and patents and trade-
marks.

97lGreat Bntain) Copynght, Designs and Patents Act (1988), ch. 48, 5(1)

"Ibid., sec 56.
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A particular section of the Act provides for
the rental of sound recordings, films, and
computer programs to the public.99 Under
these statutory provisions, a rental arrange-
ment with the public is outlined. This section
also provides that the copyright in a computer
program is not infringed by the rental of cop-
ies to the public after the end of a period of 50
years from the end of the calendar year in
which the copies of it were initially issued to
the public in electronic form.100

The subject of time-shifting is dealt with di-
rectly in the Act.

The making for private and domestic use of
a recording of a broadcast or cable programme
solely for the purpose of enabling it to be
viewed or listened to at a more convenient
time does not infringe any copyright in the
broadcast or cable programme or in any work
included in it.101

Thus, the British law specifically exempts
time-shifting recording fronA the realm of in-
fringement. In the United States, this practice
is embodied only in case-law, not statutory
law. The principle is further extended by the
provision that the free public showing or play-
ing of a broadcast or cable programme is not
to be considered an infringement of copyright.
Certain condition and circumstances must,
however, be met for the viewing to be cOnsid-
ered a free public showing.102

The issue of moral rights is directly and
comprehensively addressed in the British
copyright law.103 The scope of British statu-
tory moral rights includes the right to be iden-
tified as the author or director of the work,104
the right to object to the derogatory treat-
ment of the work,105 protection against false
attribution of works,108 and other factors.

Therefore, it appears that the new British
copyright law intends to respond comprehen-
sively to recent technological advances and
problems that are created through the use of
such inventions.197

Canada

The Canadian copyright law has recently
undergone significant amendments,108 and
several provisions of the new law provide an
interesting contrast to American copyright
law. Canadian copyright law is of interest to
the United States, as both nations share a
heritage of the British common law tradition
and are North American neighbors, with an
overflow of broadcasting, popular culture,
and other common interests.

It appears that Canada does not have a
"home-use" exception embodied in its copy-
right statute. The Canadian statute describes
sound recordings as follows: "...copyright

"Ibui , sec. 66.

sec. 66.(3).

1°11bid., sec 70.

'°2Ibid., sec 72.

031bid., ch. IV.

, sec. 77.

'°5Ibid., sec 80

'°°Ibid., sec. 84.

'°7Although the British Government considered a royalty payment on blank tapes, it was not enacted as part of the copyright revi-
sion.

'°°See Canada Gazette, Statutes of Canada, 1988 (Ottawa, Canada Minister of Supply Services, Sept 1, 1988), chs. 13 to 19.
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shall subsist for the term hereinafter men-
tioned in records, perforated rolls, and other
contrivances by means of which sounds may
be mechanically reproduced, in like manner
as if such contrivances were musical, literary
or dramatic works."109 The length of copy-
right protection for these works is "fifty years
from the making of the original plate from
which the contrivance was directly or indi-
rectly derived...."1 10

Several aspects of the 1988 Canadian copy-
right amendments are of interest. A computer
program is statutorily defined as "a set of in-
structions or statements, expressed, fixed,
embodied or stored in any manner, that is to
be used directly or indirectly in a computer in
order to bring about a specific result."m The
law also permits the owner of a computer pro-
gram to make a single reproduction of that
program for his own use.112 The Canadian
amendments also recognize the moral rights
of the creators of artistic works and provide
protection for the injury to such rights.h 13

France

France has a very comprehensive copyright
law that differs markedly from the other laws
examined in this section. The statutory scope
of intellectual works covers a wide variety of
artistic works:

Article 3. The following shall in particular
be considered intellectual works within the
meaning of this law: books, pamphlets, and
other literary, artistic and scientific writings;

lectures, addresses, sermons, pleadings in
court, and other works of the same nature;
dramatic or dramatico-musical works; choreo-
graphic works; circus acts and feats and panto-
mimes, the acting form of which is fixed in
writing or otherwise; musical compositions
with or without words; cinematographic
works and other works consisting of moving
sequences of images, with or without sound,
together referred to as audiovisual works;
works of drawing, painting, architecture,
sculpture, engraving, lithography; graphical
and typographical works; photographic works
and other works produced by techniques
analogous tn photography; works of applied
art; illustrations; geographical maps; plans,
sketches, and plastic works, relative to geogra-
phy, topography, architecture, or the sciences,
software,....114

This inclusive scope of intellectual property in
the French law appears to be one of the most
all-encompassing in the world.

Similarly, France has a very far-reaching
concept concerning the performance rights of
the e uthor/copyright owner:

Article 27. Performance shall consist in the
communication of the work to the public by
any process whatsoever, particularly:

public recitation, lyrical performance,
dramatic performance, public presentation,
public projection and transmission in a public
place of a telediffused work;

by telediffusion
Teledifussion shall mean distribution by an

telecommunication process whatsoever of
sounds, images, documents, data and mes-
sages of any kind.

'09Can1dian Copyright Statute, Sec 43), frum UNC0 and W1PO, Copyright Lau s and Treaties of the World ah'itshingt.,.., DC
Bureau of National Affairs, 1987).

"°Ibid., sec 10

"'Canada Gazette, op cit. , footnote 110, sec 1(3).

"2Ibid., sec. 5.

"31bul., secs. 1, 12

14Law No 57-298 [Prance) un Literary and Arhstie Prvperty, Art 3, frum UNESCO, Copyright Lut.4,s and Treati e,. of the World
(1987)
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Transmission of the work towards a satel-
lite shall be assimilated to performance.

Transmission of a broadcast work by means
of a loudspeaker or, as the case may be, by
means of a television screen placed in a public
place."5

This statute presents the novel concept of
"teledifussion," which would apparently
cover the distribution of sounds through any
telecommunication process.

Like the American statute, the French copy-
right law distinguishes between the transfer
of personal and intellectual property: "The in-
corporeal property...shall be independent of
property rights in the material object. The
person who acquires this object shall not be
invested, by its acquisition, with any of the
rights provided by this law... "116

One of the most unique features of the
French copyright law is the great emphasis
placed on the rights of the creator andior
copyright owner: the integrity of the creator's
works and the protection of such creative ef-
forts are of major importance.

Summary

While this section is not a comprehensive
analysis of international copyright law, sev-
eral salient features of the various national
copyright systems have been examined. In the
United States the "first-sale" doctrine and the
rental record amendments illustrate how
American copyright law has developed and re-
sponded to particular circumstances and
needs. In Great Britain the new copyright law
also responded to changes in society and tech-
nology. Although the Canadian copyright law
is less comprehensive than the other statutes

examined, it too has been amended to reflect
changing technology. The French copyright
law appears to be one of the most inclusive in
the world. Its scope of coverage is very broad
and it is deferential to the rights of creative
artists.

CHANGES TO TRADITIONAL
AMERICAN COPYRIGHT

CONCEPTS

International Protection of
American Intellectual Property

Concurrent with the rapid technological de-
velopments in the audio recording and repro-
duction industry, there has been a growing
concern regarding the international protec-
tion of American intellectual property. Two
forces have given rise to this concerns: the
ability to produce high-quality copies of copy-
righted works easily and inexpensively, and
the resulting possibility of "piracy" of copy-
righted works the reproduction, manufac-
ture, and sale of copyrighted works without
the permission of the copyright owner.

At the present time there exists no uniform
international or universal copyright concept
that would ensure the protection of an
author's works on a global basis. An author's
protection for the unapproved use of his
works in a foreign country usually is based on
that country's laws. Many foreign nations pro-
vide copyright protection for works created by
foreigners through terms set by various inter-
national copyright agreements. Protection for
American authors may exist through bile ;eral
or multinational treaties. The United Sta Les is
a member of the two principal multinational

"5Ibid , title H, art 27

"6Ibtd , art 29

94
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copyright conventions: the Universal Copy-
right Convention ("UCC")117 tfnd the Berne
Convention for the Protection of Literary and
Artistic Works ("Berne Convention").118

Before Congress en ,feted legislation that en-
abled the United Statas to adhere to the Berne
Convention in 1988, the UCC provided the
broadest international protection available to
American copyright holders.ng Many coun-
tries belong to both the UCC and the Berne
Convention. The UCC standards, however,
are not considered to be so stringent as the
Berne Convention's, and commentators be-
lieve that the UCC is less effective in prevent-
ing copyright violations.120 Under the UCC,
works by an author who is a national or a
domiciliary of a UCC member country are eli-
gible for UCC protection. Any author, irre-
spective of nationality or domiciliary, whose
work was first published in a country covered
by the UCC, may claim protection under the
UCC. Thus, under the UCC, works by Ameri-
cans and works first published in the United
States would at least be given the same copy-
right protection as that accorded to the works
of the foreign country's nationals for works
first published in that foreign country. This
copyright treatment is usually called "na-

tional treatment."121 UCC protection is avail-
able to American authors, provided that
certain notice formalities and other require-
ments are met.

In addition to the UCC, the United States
has entered intc other bilateral copyright
treaties or accords with countries that belong
to neither the Berne Convention nor the UCC.
In recent years the United States stned trea-
ties with certain nations where alleged copy-
right "piracy" had occurred. Among these
bilateral copyright treaty countries are Thai-
land, Taiwan, Singapore, and South Korea.

The most recent development for the inter-
national protection of American intellectual
property has been United States adherence to
the Berne Convention. On March 1, 1989, the
United States, formally became a party to the
Berne Convention, which has been in exis-
tence since 1886. The decision was made only
after extensive congressional consickration of
the implications of membership.122 On March
1, 1989, certain copyright amendments went
into force that brought American copyright
law into compliance with Berne Convention
ob1igations.123 From March 1, 1989, onward,
copyrights in the works of American authors
will receive copyright protection by all of the

' ''The Universal Copy nght Cunventain consists of two acts, une signed in Geneva in 1952 and another signed in Paris in 1971 'I he
United States ratified both agreements See Nimmer, op cit. footnote 2, vol. 1, sec 17 04 1131

"Berne Convention Implementation Act of 1988, Public Law 100-568, Oct 3 1, 1988, 102 Stat 2853

"wrheUCC is administered by the United Natiuns Educatiunal,Scientific, and Cultural Organization tUNESCO, This accord was
estabhsheci fur the purpose uf providing an international copyright protect ia network suitable fur the participation uf the United
States.

'20See. Harnson Donnelly, "Artists' Rights and Copyrights," Cungresmonal Quurterly's Edttortul Research Rept rts,May 13, 1988,
pp. 246, 248

l"See, Nimmer, op cit. footnote 2, vol 1, sec 17 041B)

'22In the 100th Congress, five bills were introduced and considered concerning the adherence uf the United States to the Berne
Convention H.R 1623, H.R. 2962, H.R. 4262,S 130 Land S 197 1 The Subcomm ittee on Courts,Civl Liberties, and the Adm.nistra-
tion ufJustice of the House Judiciary Committee held hearings on H R 1623 The House Judiciary Committee prepared a report en
H.R 4262 (11.R Rep No 100-609). H.R 4262 was the bill that was enacted into law The Senate Sc'comm lace on Patents, Copy-
rights, and Trademarks uf the Senate Judiciary Committee held hearings un S 130 1 and un S 1971 and prepared a report un S 1301
(S Rep No. 100352)

'23See Public Law 100-568, Oct 31, 1988, 102 Stat 2853 Arnuag the changes brought about by the United States' adhere,xe to the
Berne Convention were changes in the formalities of copyright registration, inclusion of architectural plans within the scope uf
cupynght coverage, matters deahng with jukebox licenses, and other areas. A specific provision of the law expressly excludcs recog-
nition of the concept of artists' or moral rights See discussion below
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Berne Convention's member nations. In ad-
hering to the Berne Convention, member na-
tions must agree to treat nationals of other
member nations as the-.2 own nationals for the
purposes of copyright protection. Thus, under
certain instances, American authors may re-
ceive higher levels of protection than the guar-
anteed minimum. Also, works of foreign
authors who are nationals of a Berne Conven-
tion country and whose works are first pub-
lished in a Berne Convention country will re-
ceive automatic copyright protection in the
United States.

The primary purpose of these international
accords is to provide copyright protection for
American nationals in foreign countries.
While the exact terms of the accords vary, the
basic intent and fundamental treaty provi-
sions are similar. Until fairly recently, the
United States was ambivalent about adhere-
ing to the Berne Convention. A primary rea-
son for negotiating the UCC was to provide
"Berne-like" protection for American nation-
als, and many of the negotiators of the UCC
saw it as a "bridge" to adhering to the Berne
Convention.124 The provisions of the UCC and
the Berne Convention are similar; however
differences exist. Notably, the Berne Conven-
tion has no formal notice requirements for
copyright registration and the Berle Conven-
tion recognizes the moral rights of artists.
Some commentators believe that the primary
difference between the two accords was the
notice of registration requirement.125

Several strong a. anents were advanced
for the United States adhering to the Berne

Convention.126 A primary reason was that
Berne Convention membership would restore
the United States' international copyright
leadership role, which has been limited since
the American withdrawal from UNESCO
the administering body of the UCC in 1984.
Another important reason advanced for Berne
Convention adherence was that 24 nations
who are not members of the UCC were mem-
bers of the Berne Convention, and greater pro-
tection to American copyright holders would
be extended throlgh Berne membership. Ar-
guably, American adherence to the Berne
Convention would result in the Berne Conven-
tion itself gaining strength and becoming a
more dynamic international force in the
realm of copyright protection.127

Artists' Rights

Although the r- is^rt. nf artists' r;grits is be-
yond the scope r OTA study, it is a cur-
rent issue of concern in the field of American
copyright law and will be briefl: summarized.
The Anglo-American common taw copyright
tradition did not recognize certain "moral" or
artists' creative rights in their artistic crea-
tions. Thus, protection for artists' work:, was
achieved primarily through bargainiw, and
negotiP+'^,, with publishers, purchasers, and
other ')uyi If works. Hence, under common
law, when ov- ership of the object or the ,:opy-
right pass& from the creator to the buyer
creative or artistic rights usually passed on to
the purchaser.128 In the United States, where
there was no strong tradition of public sup-
port for the arts, there has not been strong

'24W Allen Wallis. "International Protection if u S Copy nghts," Department of State Bulletin, October 1987. p 25

.25Wilham S Strong, The Copyrsh'it Book A Pructical Guide (Cambridge. MA MIT Press, 1981), p 166

See Wallis, op ca , footnote 124. p 28

'27Ibid See ahk. U S Congress, The Berr.e Conuentwn, Hearings before the Sulicommittm im Patents, Cipyright, end Trade-
marks of the Senate Committee on the Judiciary, 100th Cong 2d sess (1988), pp 5961

'"In cont. sst see the discussion of the "first-sale" doctrine above
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recognition of the creative rights of the art-
ist.129 In continental European countries,
where the role of the artist and his work was
considered more important, different legal
concepts developed. Thus, in some European
countries a major goal of copyright laws is to
protect the connection between the artist and
his work. This right of "paternity" recognizes
the author's creation of the work. Certain
European nations also recognize laws prohib-
iting the change, "mutilation," or alteration
of artists' works. These artists' rights were
first recognized by the Berne Convention in
1928.

Consideration of artists' rights or moral
rights has become an issue in the United
States. In the 100th Congress, bills were intro-
duced130 and were seriously analyzed and de-
bated.131 A closely related issue to the tradi-
tional concept of artists' or moral rights is the
recent technological development of motion
picture "colorization." Through various elec-
tronic means, color is added to copies of mo-
tion pict ires that were originally produced in
black and white. Currently, moral rights of

artists are not formally recognized in the
United States, aq they are in some European
nations.

In adhering to the Berne Convention, the
United States specifically did not agree to the
Berne Convention's provisions for moral/art-
ists' rights. As the Berne Convention Imple-
mentation Act provided:

(b) CERTAIN RIGHTS NOT AFFECTED.
The provisions of the Berne Convention, the
adherence of the United States thereto, and
satisfaction of United States obligations
thereunder, do not expand or reduce any right
of an author of a work, whether claimed under
Federal, State, or the common law

(1) to claim authorship of the work; or
(2) to cJject to any distortion, mutilation, or

other modification of, or other derogatory ac-
tion in relation to, the work, that would preju-
dice the author's honor or reputation.132

Thus, although the issue of artists'/moral
rights has been of considerable legislative, po-
litical, and societal concern in the United
States, no major legislation addressing it has
been enacted.

'29Nadine Cohooas, "Berne-Convention Bill Approved,' Congressional Quarterly. Apr 16, 1988, pp 1028, 1028-1029

''°Two pieces of companion lemslation were introduced in the 100th Congress concerning artists rights H.R. 3221 and S. 1619
The House Subcommittee on Caurts, Liberties and the Administration ofJustice of the House Judiciary Committee held hear-
ings on H.R. 3221 The Subcom mittee on Patents, Copyrights and Trademarks the Senate Judic,ary Comm.ttee held hearings on S.
1619_ Although neither bill was enacted, negotiations and deliberations were in progress at the close of the 100th Congress, and this
legislation had proceeded farther in the legislative process than prior legislation concerning artists rights At the time of this writ-
ing, legislation has not yet been introduced in the 101st Congress concerning artists' rights.

3'See, for Instance U S. Congress, Visual Artt.ts Rights Act 41987, Hearings before the Su bcom m ittee on Patentb, Copyrigh and
Trademarks of the Senate Committee on the Judiciary, 100th Cong.. 1st sess (1987)

'32Public Law 100,568, 102 Stat. 2853, Oct. 31, 1988, sec 3(b)
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Chapter 4
An Overview of the U.S. Recording Industry

THE GROWTH IN THE
U.S. RECORDING INDUSTRY

The U.S. recording industry is a multibil-
lion-dollar industry that has experienced a cy-
clical series of gains and losses (table 4-1). For
the past several years, however, the recording
industry has been experiencing an increase in
revenues: the industry's dollar volume in 1987
was $5.57 billion in manufacturers' ship-
ments (based on the suggested list price), an
increase of 19.7 percent over 1986 figures,'
and the 1988 volume was a record $6.25 bil-
lion, a 12.2-percent increase over 1987.2 The
number of records, tapes, and CDs shipped,
net after returns from retailers, increased 8
percent to reach an all-time high of 761.9 mil-
lions (table 4-1). The Harry Fox Agency, the
music licensing agency, reports that 65,525 li-
censes were issued in 1988, a 13.6-percent in-
crease over 1987. Of these, 25,380 (38.7 per-
cent) were first-time licensed songs, compared
with 15,088 first-time licenses in 1987.4

Although revenues for the recording indus-
try are expected to grow at an average annual
rate of about 6 percent through 1993,5 indus-
try spokesmen are adamant that current
growth does not indicate that the effects of
home audiotaping are negligible. On the con-
trary, they assert that revenue growth would

have been even larger, if not for home
audiotaping.6

A large part of the recent increase in reve-
nues can be attributed to the introduction of
several new formats, especially compact discs
(CDs). Introduced in 1983, CDs accounted for
a third of the industry's total dollar volume in
1988 (table 4-1). Sales of cassette singles
reached $57.3 million since their introduction
in 1987, and sales of yet another new format,
the 3-inch CD single amounted to neariy $9.8
million (table 4-1).

Meanwhile, the proliferation of portable
cassette players, Walkman-type stereos,
audiocassette decks, etc., has increased the
popularity of cassettes, which are now the pre-
dominant format or "carrier" for prerecorded
music. Cassette sales accounted for 54 percent
of all dollars spent on prerecorded music for
1988, while unit sales increased 10 percent in
1988 to a value of $3.38 billion7 (table 4-1).

The sales value of LPs declined to $532.3
million, continuing a decline that began in
1980. Unit sales of disk singles also declined
11 percent in 1988 (table 4-1).

RECORDING COMPANIES8

The U.S. recording industry has six domi-
nant record companies (the "majors"), each
with several affiliated labels. They are:

'RIAA Market Research Committee, Recording Industry Association of America, Inc , 1989.

2H. Rosen, RIAA, letter to il Winston, OTA, May 2, 1989. Enclosure with comments on draft ch. 3, p. 1.

3RIAA Market Research Committee, Recording Industry Association of America, Inc., 1989.

4Edward P Murphy, President, National Music Publishers' Association, Inc and the Harry Fox Agency, Inc , letter to OTA, Feb 28,
1989.

5U.S. Department of Commerce, U S Industrial Outlook, 1989, p. 57-4.

511 S Congress, Senate Judiciary Cora mittee, Video and Audio Home Taping, hearings before the Subcommittee on Patents, Copy-
rights, and Trademarks, Serial No J-98-75, Oct 25, 1983. and U S. Congress, Senate Judiciary Committee, Home Audio RecordingAct,
hearings before the Subcommittee on Patents, Copyrights and Trademarks, Serial No. J-99-69, Oct. 30, 1985, Mar. 25 and Aug 4, 1986

'H. Rosen, RIAA, letter to J Winston, OTA, May 2, 1989. Enclosure with comments on draft ch. 3, p. 2.

5The following is a general overview of the U.S record industry, and is in no way meant to be a comprehensive discussion iS how
recording companies function It is not an attempt to f illy explain all aspects of the recording industry, but rather highlights some of
the major characteristics and distinctions of its operation.
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Table 4-1.-Annual Shipments

Manufacturers' ;mit shipments (minions net after returns)

74 75 76 % Chg.77 78 '79 '80 '81 '82 '83 '84 '85 '86 '87 '88 '87-'88
-,8

0-
0Disc singles 204.0 164 0 190.0 190.0 190.0 195.5 164.3 154.7 137.2 124 8 131 5 120.7 93.9 82.0 65.6 -20% 0
a.

LP's/EP's 276 0 257 0 273 0 344.0 341 3 319 2 322.8 295 2 243 9 209.6 204 6 167.0 125 2 107 0 72.4 -32%

CD's - - - - - - - 0.8a 5.8 22.6 53.0 102.1 149 7 + 47% R

c-1Cassettes 15 3 16 2 21 8 36 9 61.3 82.8 110.2 137 0 182.3 236 8 332.0 339.1 344.5 410.0 450.1 + 10% o
:-..CD singles - - - - - - - - - 1.6 a NA 0

Cassette
1;01singles - - - - - - 5.16 22.5 + 341.% io
0-
0Total b 592.* 531.8 590 9 698.2 726 2 701.1 683.7 635.4 577.7 578 0 679.8 653.0 618 3 706 8 761 9 + 8% o

g
c"I

0
Manufacturers' dollar value ($ millions at suggested list price) .--,

roa
% Chg. 7174 75 76 77 78 79 '80 '81 '82 '83 '84 '85 '86 '87 '88 '87-'88 co

.i.-Disc singles 194.0 211 5 245 1 245 1 260.3 2i 5.4 269 3 256.4 283 0 269 3 298.7 281.0 228.1 203.3 180.4 -11%

LP's/EP's 1,356 0 1,485 0 1,663 0 2,195.1 2,473 3 2,136 0 2,290 3 2,341.7 1,925 1 1,689 0 1,548.8 1,280 5 983 0 793.1 532.3 -33%

CD's - - - - - - - - - 17 24 103.3 389 5 930 1 1593 6 2089.9 + 31%

Cassettes 87 2 98 8 145 7 249 6 449 8 604 6 776 4 1,062 8 1,384 5 1,810 9 2,383.9 2,411.5 2,499.5 2,959 7 3,385.1 + 14%

CD singles - - - - - - - - - 9.8a NA

Cassette
singles - - - - - 14.36 57.3 + 301%

Total b 2.186 4 2,378 3 2,732.0 3,500 8 4,131 4 3,685 4 3,862 4 3,969 9 3,641.6 3,814.3 4,370.4 4,337 8 4,651.1 5,567.5 6,254.8 + 12%

souece. RIM Market Research Committee, 1989

6 Formal introduced 1087 sales for cassette singles we for only 8 months
b RIM totals include 8-track tapes
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1. CBS Records Group, which owns, among
others, the Columbia, Epic, and Portrait
labels;

2. Warner Communications, Inc., which
owns, among others, Warner Brothers,
Elektra/Asylum/Nonesuch Records, and
Atlantic Records;

3. RCA Records Group, which along with
Arista is a subsidiary of Bertelsmann
Music Group (BMG) of West Germany,

4. Capitol Industries-EMI, Inc., which
owns Capitol Records, EMI America, An-
gel, Manhattan, and Blue Note labels;

5. MCA, Inc.; and

6. Polygram, which includes the Mercury,
Polydor, Phillips, London, and Deutsche
Grammophone labels.

For the most part, the majors have histori-
cally grown in size by the acquisition of
smaller competitors.9 For example, each of
the Iffiliated labels of Warner Communica-
tions, Inc., was at one time an independent
company, and MCA, Inc., just recently ac-
quired Motown records.

The major recording companies have expe-
rienced tremendous growth over the current

upswing. In 1988, both CBS and BMG Rec-
ords experienced their biggest selling year.19
Similarly, Warner Communications achieved
its highest operating income in the first half of
1988, netting $143 1nillion.11 MCA, Inc., hit an
all-time high mark of $41 million in 1987, a
21-percent increase over the previous year.12

Currently, there are two large independent
recording companies, A&M, which contracts
with BMG for its manufacturing and distribu-
tion, and Chrysalis, which contracts with
CBS. Motown Records, previously another
large independent company, was recently sold
to MCA, which had handled its manufactur-
ing and distribution, and to MCA's invest-
ment partner, Boston Ventures, for $61 mil-
lion.13 These large independent labels have
maintained at least 1 percent of the market
share over a period of years, and with the ex-
ception of distribution, thPy perform all of ;.he
functions of a major recording company.14
There are numerous other independent la-
bels IvITS, Inc., the company that runs Tower
Records, for example, carries over 2,600 list-
ings of independent labels.15 These firms vary
in size from A&M and Chrysalis to a label
owned by just one artist.16 Most are small
firms that in the aggregate maintain a market
share of less than 1 percent.17

9David E Kronemyer and J Gregory Sidak, "The Structui e and Performance of the U S. Record Industry," 1986 Entertainment,
Publishing and the Arts Handbook, by Joh n David Viera and Robert Thorne (eds.) (New York, NY. Clark Boardman Co. Ltd., 1986), p.
266.

'°David Lieberman, "Now Playing The Sound of Money The Record Industry's Platinum Success Is Spawning Multimedia Em-
pires," Business Week, No. 3065 86-9C, Aug. 15, 1988, pp 86-87.

"Mark Mehler, "WCI Music Nets $143 Mil Income in Record 1st Half ," Billboard, vol. 100, No 31, July 30, 1988, p. 5
'2Lieberman, op. cit., footnote 10, p. 86.

'3See Mark Potts, "Grapevine's Right Motown Sold As Rumored, MCA Inc. To Buy Record Company," The Washington Post,June
29, 1988, pp. G8G9

"United States of America before Federal Trade Commission, Docket No. 9174, In the matter of Warner Communications, Inc.,
Warner Bros Records, Inc ,Chappell & Co , Inc , and Polygram Records, Inc., Trial BrierofCounsel Supporting the Com plaint, Aug. 17,
1987, p. 9

'5Russell M. Solomon, President, Tower Records, letter to OTA, May 2, 1989.

"Kronemyer and Sidak, op. cit., footnote 9, p. 270, FTC hearings, op. cit., footnote 14, pp. 8-9.

'7FTC hearings, op. cit., footnote 14, pp 8-9.
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Record Company Functions

The production and sale of prerecorded mu-
sic in the United States comprise three major
functions: production, manufacturing, and
distribution. Production entails selecting and
recruiting artists and material for the artist to
record, securing the arrangement, financially
managing the recording, and recording the
material. Manufacturing involves reproduc-
ing and packaging the recordings onto cas-
settes, LPs, singles, CDs, etc. Distribution in-
cludes marketing, advertising, promotion,
and the orderly release of the product, as well
as managing sales, inventory, collection, and
wholesale pricing.18 While exact data were Tic
available to OTA, interviews with recording
company executives suggest that manufactur-
ing, packaging, and royalty costs are about
$2.50 to $2.75 for a typical LP/cassette, and
$3.50 to $4.00 for CDs. Of the wholesale price
(approximately $5.00 for an LP or cassette),
perhaps $1.00 will go to the artist and another
$0.55 will go to the music publisher and song-
writer.19

Differences Between Majors and
Independents

Whereas all of the rnAjor labels are typically
minor subsidiaries of diversified corpora-

tions,20 independent labels are generally in-
volved only in the business of producing re-
cords.21 The major record companies also
differ from the independents in that they are
vertically integrated into the production and
distribution of prerecorded music on a na-
tior,a1 or international scale.22 Thus, they can
produce, manufacture, and distribute their
products. Independents, on the other hand, do
not have this capacity, and must either sub-
contract with a major recording company or
rely on an independent firm to manufacture
and distribute their products. Independent
distributors are limited to distributing prod-
ucts on a regional basis.23

Subcontracting arrangements can be bene-
ficial to the majors as well as the independ-
ents.24 Major recording companies have devel-
oped extensive manufacturing and
distribution networks to take advantage of
large economies of scale. These networks re-
quire an adequate flow of sound recordings to
operate at optimal efficiency. The WEA (War-
ner/Elektra/Asylum) distribution network,
for example, employs over 1,000 people in
four regional distribution centers, and in
1987, it tracked over 1,500 line items.25 By
subcontracting its facilities to independents,
the majors are able to operate at maximum ef-
ficiency, and, in return, the independents are
able to price their products competitively.26

p. 7.

'OTAstaffintLrview wah record company executive,June 22, 1988, H. Rosen, RIAA, letter toJ Winston, OTA, May 2, 1989 Enclo-
sure with comments on draft ch 3, p 8.

20Kronemyer and Sidak, op. cit., footnote 9, p. 267.

21Dick Weissman, "Record Companies,' The Music Business. Career Oppurtunittes and Self-Defense (New York, NY Crown Pub-
lis)4rs, Inc., 1979), p. 36

22FTC hearings, op cit., footnote 14, p. 8.

23Ibid., p. 8.

"The following is taken from Kronemyer and Sidak, op. cit , footnote 9, p 270

250TA staff interview with WEA executive, June 22, 1988

2eKronemyer and Sidak, op. cit , footnote 9, p 270
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Relative Advantages and Disadvantagesn

The majors have comparative advantages
over independents in manufacturing and dis-
tribution since they can more closely coordi-
nate the release of the product with market-
ing, promotion, and sales efforts.28 The
independents can, however, incur lower fixed
costs of manufacturing and distribution by
subcontracting with the majors. Overall
manufacturing and distribution costs are
higher for major record companies, although
the majority af the costs associated with re-
cording music (i.e., studio time, producers'
fees, musicians, etc.) remain the same regard-
less of the size of the recording company.29

Because of their stature,39 and their ability
to offer large bonuses and increased royalty
rates, the majors are more able to attract well-
established artists than are independents. A
major label may also better be able to afford
to risk a venture on new talent, and, :n fact,
may view its future in that market.31 Al-
though many new acts get their first "break"
by signing with an independent recording
company, the Recording Industry Association
of America (RIAA) reports that the major dis-
tributors sell most of the new talent on the
market and that the vast majority of records
released by the major distributors are not by
the proven successes.32 Sales from a few new
talents may represent huge profits for record
companies, since new artists rarely receive the

high royalty rates of well-established artists.
At the same time, new talent may also repre-
sent a substantial loss for a record company
since most new recordings fail to make a
profit.

Distribution

Distribution involves the sale of the prod-
uct to retailers, wholesalers, subdistributors,
and sometimes, directly to the consumers. It
also involves warehousing and inventory con-
trol, and tracking of consumer buying habits.
Music is "perishable" in the sense that sales
depend on closely coordinating advertising,
marketing, promotion, and pricing. The bulk
of a recording's sales are generated during the
short time in which it is a "hit." Thus, it is
critical that an adequate supply of the prod-
uct be available when demand peaks.33

The majors distribute over g3 percent of the
recording industry's total volume,34 approxi-
mately 10 percent or which is for independent
1abe1s.38 With the txception of recordings the
artist sells in conjunction with performances,
independent distributors account for the re-
maining 17 percent. Independent distributors
operate regionally in the United States. Most
carry products from some of the larger inde-
pendent labels, in addition to a large number
from the smaller ones.

"The following is taken from Kronemyer and Sidak, op cit , footnote 9, pp 267.270
, p. 270

29Ibid.

30FTC hearings, op. co.., footnote 14, p. 10

31H. Rosen, RIAA, letter to J Winston, OTA, May 2, 1989 Enclosure with comments on draft, ch 3. p 7

33FTC hearings, op. cit., footnote 14. p

p. 52.

35Ibid , p. 19.
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All of the majors with the exception of
MCA, which has a foreign distribution con-
tract with Warner Communications, Inc.
distribute their recordings outside of the
United States and earn as much as half of
their revenue from foreign sales. Foreign mar-
kets provide a greater opportunity for record-
ing companies to spread their initial produc-
tion costs and generate higher revenues.38

Retail Sales37

Record stores are responsible for over 60
percent in dollar volume sales of prerecorded
music. Large-scale outlets are supplied di-
rectly by the recording companies; smaller op-
erations purchase their merchandise at a
slight markup from subdistributors, known
as "one-stops." One-stops stock products
from a wide range of labels, especially those of
the major recording companies. One-stops of-
fer record retailers the convenience of pur-
chasing most, if riot all, of their music from
one source. Some one-stops specialize in one
particular type of music, others carry a wide
range of selections.

Mass merchandisers, such as department
and discount stores, sell a high volume of
prerecorded music, particularly hit records.
Most mass merchandisers do not buy directly
from the recording company, but rather enlist
the services of a "rack jobber" to supply their
music. Rack jobbers carry a narrow selection

of prerecorded music, usually the top albums
on the music trade paper charts, and thus
limit their selections to current hits. In some
cases the rack jobber actually leases the space
in the department or discount store and owns
as well as operates the record department.38

Recording companies also sell their product
directly to the consumer via direct mail. Cur-
rently, there are two record clubs operated by
the major recording companies:38 the Colum-
bia Record Club, part of Columbia House, a
division of CBS, Inc., which distributes music
from all the mEjor labels with the exception of
RCA; and RCA, which distributes ite Music
along with the products of other companies
such as A&M, Arista, Capitol, Mercury, and
London.40 Smaller recording companies also
operate thE;r own mail order systems, but of-
fer a narrower selection.

RECORDING CONTRACTS

Types of Recording Contracts

Crucial to the recording business are the
contracts that define the business arrange-
ments underlying record production and the
allocation of revenues from the recorded ma-
terial. Although there is no one standard re-
cording contract today, recording agreements
tend to be negotiated within one of four cate-
gories:41 the exclusive artist recording con-
tract, the "ail-in" artist contract, the produc-

"Ibid., pp 30-31.

37he following is taken from material incorporated in the FTC hearings, Dick Weissman, "Huw Records Are Sold and Distributed,"
The Music Business Career Opportunities and Si.: f Defense (New York, NY Crown Publishers, Inc , 1979), pp 60-67, and Adam White
(ed ),Inside the Recording Industr) An Introduction to America's Music Business ;Washington, DC Recording Industry Association of
America, 1988).

"Weissman, op. cit , footnote 37, p. 62.

"H. Rosen, RIAA, letter to J W ston, OTA, May 2, 1989 Enclosure with comments on draft ch. 3, p 12.

40Sidney Shemel and M %than. nrasilovsky This Business of Music (New York, Nv. Billboard Publicatiuns, 1g85), with 1987 up-
date, p 56.

4tThe foHowing is incorporated from Alan H. Bomser and Fred E Goldring, "Current Trends in Record Deals,"1984 Entertainment,
Publishing, and the Arts Handbook, Michael Myer and John David Viera (eds.) (New York, NY. Clark Boardman Co Ltd , 1984), pp.
168-169, Shemel and Krasilovsky, op cit., footnote 40, p. 47, Harold Vogel, "The Music Busmess," Entertainment Industry Economics.
A Guide For Ananctal Analysis (New York, NY Cambridge University 7.'ress, 1986), p 145, and H. Rosen, RIAA, letter to J.Winston,
OTA, May 2, 1989 (enclosure with comments on draft ch. 3, pp 12-16)
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MaSIMMIrAtir

Cassettes have become the most popular audio format

tion contract, or the master purchase or
master license contract. Under the exclusive
artist recording contract, the recording com-
pany signs the artist directly to the label, and
an in-house or independent producer is as-
signed to guide the project. Under an "all-in"
artist contract, the recording company con-
tracts directly with the artist, who furnishes
his own independent producer. The artist is

Phob Credit Er Moms, Courtesy

paid a lump sum, and then must pay the pro-
ducer and other costs.42 Under the production
contract,43 the recording company contracts
with an independent production company
representing the artist. The production com-
pany need not be a music producer per se, and
in some cases may simply be the artist's man-
ager. Under the master purchase or maste li-
cense contract, the artist provides finished

42H. Rosen, RIAA, letter to J. Winston, OTA, May 2, 1989. Enclosure with comments on draft ch. 3, p. 13.

"For a more detailed discussion of production contracts, see Bomser and Gob:1ring op. cit., footnote 41, pp. 168-169.

"H. Rosen, RInA, letter to Winston, OTA, May 2, 1989. Enclosure with comments on draft ch. 3, p. 12.
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master record;ngs to a production company
which then sells or licenses them to a record-
ing company.45

Within these categories, specific contract
provisions rie based on negotiations between
the recording ccmpany and the individual art-
ist or the production company rep-esenting
him. These provisions may be contingent on
the relative bargaining power of the recording
artist i.e., 'whether he is a new or well-estab-
lished artist.

Contract Provisions

Length of Contract

In the past, a recording artist's contract
typically ran for 1 year, with the recording
company having the option to extend the con-
tract period for up to four additional 1-year
periods. Now, however, recording contracts
usually specify the number of albums to be
delivered, with options for an additional num-
ber of albums to be delivered in the future.46
During this contract period, the artist is obli-
gated to record exclusively for that recording
company. This provision protects the record-
ing company from having its artist start re-
cording for another company after the origi-
nal company has invested a great deal of time
and mon -,37 in developing that artist's career.47
Although the contracts usually bind the re-
cord company to record the artist, they do not
require that the recordings actually be re-
leased. Contract negotiations might stipulate
that the artist is free of contractual obliga-

tions if the recording company fails to release
the artist's work after a specified period (e.g.,
(3 months).

Other issues that the artist and the produc-
tion company or recording compa -iy negotiatr.
inciude default clauses, conditions und,
which a contract can be reassigned to another
person or company, foreign release commit-
ments, ownership of publishing rights, and
the artist's right to audit the recording com-
pany's books.48

Ownership and Use of Masters*

Since a recording agreement is a contract
for employment between the recording artist
and the recording company, the company
owns the recorded product as a "work-made-
for-hire" under the U.S. copyright laws, un-
less otherwise provided.50 Contract negotia-
tions determine whether the masters and the
copyrights of the sound recording would re-
vert to the artist after a certain period. Most
contracts also contain language addressing re-
lease, remastering, reissues, etc.

Recording Costs and Advances

In the United States, as in all countries but
France,5, all costs of recording and producing
a musical work are recoupable out of an art-
ist's royalties. It can cost from $100,000 to
$500,000 or more to record and produce an al-
bum.52 The initial investment for a new artist
is usually over $200,000, excluding the costs of
marketing, advertising, and producing a pro-

"Bomser and Goldring, op ca. , footnote 4 1, p. 168, Vogel, op cit footnote 41, p 145

"Bomser and Goldring, op cit , footnote 4 1. p 172

4TSheme1 and Knsilovsky, op cit., footnote 40, p 10

"Vogel, op. cit., footnote 41, pp 153-154

"Material taken from Bomser and Goldring, op cat , footnote 4 1, p 172, Shunt.I and KrasiluvAky, up cit. , futanute 40, op. 12-13.

5°Bomser & Goldring, op cit. , footnote 41, p 172, Shernel and Krasilovsky, op. cit., footnote 40, p 12

5i H. Rosen, R1AA, letter to J Winston. OTA, May 2, 1989 Enclosure with comments on draft ch. 3, p. 18

52H Rosen, RIAA, letter to J Winston, OTA, May 2, 1989 Enclosure with comments an draft ch 3, p 18.
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Mastering room.

motional video. Music videos have production
costs of approximately $50,000 to $80,000 for
new artists, and around $130,000 to $250,000
or more% for well-established arfists. Overall,
the costs of recording, manufacturing, adver-
tising, producing a video, and promoting an
album can ran anywhere from $300,000 to
$750,000 or more.54

The artist does not normally receive income
from the & j of his recordings until all record-

Moe Cede CeOel &conk ha

ing and some other costs are recovered.%
Therefor% an artist, especially one who is just
beginning, may need financial assistance to
cover expenses. The recording company will
often advance payments to the artist to assist
with initial expenses. The size of an advance
varies with each artist and each situation. In
principle, these advances are recoupable from
future royalties, but according to RIAA, art-
ists are seldom forced to repay the advance if a

"IL Rosen, RIAA, letter to J. Winston, OTA, May 2, 1989. Enclosure with comments on draft ch. 3, p. 19.

54H. Rosen, RIAA, letter to J. Winston, OTA, May 2, 1989. Enclosure with comments on draft ch. 3, p. 18.

"In addition to record ing costs, the record company may be able to recover partial artwork, promotional, packaging and/or advertis-
ing fees.
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recording does not se11.56 Many albums do foil
to recoup their recording costs; the recording
industry estimates that 85 percent of all pop
albums and 95 percent of all classical titles fail
to recover their costs.57

In addition, some contracts may allow the
recording company to recover its costs for all
prior recordings made by the artfi ... In other

words, if the artist had recorded three previ-
ous albums for which the recording company
had been unable to recoup costs, the company
might be able to recoup all losses before pay-
ing out any of the royalties made from the last
and only successful album. Whether this is the
case depends on contract negotiations and the
relative bargaining power of the artist; ac-
cording to the RIAA, it seldom occurs.58

H. Rosen, RIAA, letter to J. Winston, OTA, Muy 2, 1989. Enclosure with comments on draft ch. 3, p. 20.

"White, op. cit., footnote 37, p. 35.

M. Cover, Rec..irding Industry Association of America, telephone conversation with D. Wong, OTA, May 11, 1989.
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Chapter 5
Copyright Royalties for Music and Sound Recordings

A royalty is a payment made to a copyright
owner or performer for the use of his prop-
erty. It may be based on an agreed-on percent-
age of the income arising from the use of the
property or on some other measure. This
chapter describes the different systems that
have been devised or proposed to collect and
distribute royalty payments to copyright
owners and performers.

The first section addresses how recording
companies pay royalties to performers.

The second section discusses how copyright
owners of musical works (e.g. songwriters,
publishers) collect royalties on "compulsory"
and "mechanical" licenses granted to the
companies that make recordings of their mu-
sic. It also examines how these copyright own-
ers receive royalties from public perform-
ances of their recorded music.

Various performing rights organizations
collect and distribute royalties. The third sec-
tion describes these organizations and the
mechanisms they use to provide these serv-
ices.

In the United States, copyright owners of
sound recordings (e.g., record companies, per-
formers) do not have the right to be compen-
sated for public performances of their work.
The fourth section discusses the arguments
for and against providing compensation to
copyright owners in sound recordings.

As home copying has become more preva-
lent, there have been proposals in the United

States to place a fee on blank tapes or record-
ing equipment to compensate composers,
authors, musicians, artists, recording compa-
nies, and producers or production companies
for private copying. The final section provides
a detailed discussion of one rroposed blank-
tape levy scheme and the proposed system for
allocating the royalties it would generate. In
addition, the final section overviews tape-levy
schemes either proposed or implemented in
France, Australia, Belgium, the United King-
dom, Hungary, Iceland, West Germany, and
Sweden. Tape-levy schemes for Austria, Fin-
land, Portugal, Spain, and Norway are also
considered.

ROYALTIES FROM THE SALE
OF RECORDINGS1

Recording artists are compensated in three
ways for their services. First, they are paid un-
ion scale for their performances as deter-
mined, for vocalists by the American Federa-
tion of Television and Radio Artists (AFTRA)
and, for instrumentalists by the American
Federation of Musicians (AFM). Rates for fea-
ture artists are negotiable; backups are cov-
ered by labor agreements.2 Second, artists are
eligible to receive a share of the royalties from
the sale of the recording. This share is devei
mined by the contractual agreement negoti-
ated either between the artist and the record-
ing company or the artist and his or her
producer, depending on the type of contract.3
Third, artists receive advances, ranging from

'Material for this section is incorporated from Alan H. Bomser and Fred E Goldring, "Current Trends in Record Deals," 1984
En teriainment, Publishing, and the Arts Handbook, Michael Myer and John David Viers (eds.) (New York, NY Clark Boardman COM,
pany, Ltd., 1984), pp. 167-173, Sidney Shemel and M. William Krasilovsky,This Business of Music (New York, NY Billboard Pu blies-
tmns, 1985) (with 1987 update), Alan Siegal, "(Si Si ) Je Suis u n Rock Star," Breaking in to the Music Business (Port Chester, NY Cherry
Lane Books, 1986), pp. 89-133, Harold Vogel, "The Music Business,"Entertainment Industry Economics: A Guide for Putanctal Analy-
sts (New York, NY. Cambridge University Press, 1986), pp. 131-157, Dick Weissman, "Record Company Contracts," The MusicBusi-
ness: Career Opportunffies and Self-Defense (New York, NY Crown Publishers, Inc 1979), pp 52-59, Adam White (ed.), Inside the
Recording Industry: An Introduction to America's Mu sic Business (Washington, DC RecordingIndustry Association of America, 1988),
and interviews with record company executives

2J. Golodner, personal communication, advisory panel meeting at OTA, Apr 24, 1989

3See ch. 4 for a more detailed description of recording contreqs.
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1

$15,000 to well over $1,000,000 for estab-
lished artists, tc help them with initial ex-
penses.4 These advances are, however, recoup-
able from the artists' future earnings.

Recording Contracts and Royalties

The four general types of recording con-
tracts typically used in negotiations, either be-
tween the artist and the recording company or
the artist and the producer, are conventions
agreed to by both parties before work com-
mences on a particular albums The artist's
bargaining power may be contingert on such
factors as whether he is a beginning artist or a
superstar. Each type of contract stipulates
what requirements each party must fulfill and
how payment is to be made to those entitled
to a share of the royalties.

Recording Contracts

In the exclusive artist recording contract,
when the recording company directly signs
the artist to the label, the recording company
pays all costs of production and advances
some money to the artist to help him pay for
initial expenses. The artist receives royalties
directly from the recording company, but only
after all production costs and advances have
been recovered.

In the "all-in" artist contract, the artist is
signed to the recording company, but fur-
nishes his own independent producer. Royal-
ties from the sales of recordings (after all costs
and advances are recouped) are paid directly
to the artist, who then pays the producer from

his share. The average royalty for a beginning
pop/rock artist is 12 to 13 percent of the retail
sale price, with 2 to 3 percent of that going to
the producer; for a well-known artist, the
minimum is 14 to 15 percent, and often 17 to
20 percent,6 with 4 percent going to the pro-
ducer.7 These rates, however, may escalate af-
ter a specified number of sales.

In the production contra4 the recording
artist works with an independent production
company, which then signs with a recording
company. The production company pays for
the costs of the "demos" or "masters," which
are then submitted to the recording company.
The recording company pays all costs of pro-
duction either directly or indirectly: it either
advances funds to the production company or
pays the costs directly. The production com-
pany, producer, andJor the artist may also be
granted an advance to help cover any addi-
tional costs. After all costs are recovered and
all advances are recouped, the recording com-
pany pays the production company an "all-in"
royalty, out of which the production company
pays the artist and/or producer. The artist and
producer are paid the percentage of the royal-
ties stipulated in their contracts.6 Royalty
payments for the artist typically range from
10 to 12 percent of the 13 to 18 percent that
the production company receives from the re-
cording company.9

Under terms of a master purchase contract,
the production company sells the masters of a
sound recording to the recording company.
The production company is reimbursed for all
costs incurred in the manufacturing of the
masters. Before any royalties are paid to the
production company, however, these costs

"H Rosen, Record ingIndustry Assooation of America, letter to J. Winston, OTA, May 2, 1989. Enclosure with comments on draft ch.
4, p. 1.

5H. Rosen, RIAA, letter to J. Winston, OTA, May 2, 1989.

6H. Rosen, R1AA, letter to J. Winston, OTA, May 2, 1989 Enclosure with comments on draft ch 4, p 2

'Recording company executive, personal communication, Feb. 29, 1988.

8H. Rosen, R1AA, letter to J Winston, OTA, May 2, 1989 Enclosure with corr ments on draft ch. 4, p. 3

9Ibid.
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Modem recording studio.

and any other advances paid to the production
company must be recouped. Then, the pro-
duction company receives royalties based on
100 percent of the recordings sold, which usu-
ally account for 85 to 90 percent of 8hip-
ments.10 The artist, in turn, is paid through
his production company.

Royalty Base

Royalties are either based on the manufac-

or-

Mot dolt Ms Rote Fwrik Chemise &twang Skido

turer's suggested retail list price (e.g., $8.98)
or are doubled when based on the wholesale
price ($8.90 to $4.00), which could result in
nearly a 28-percent rate for the artist (since
wholesaling does not involve any packaging
deductions).11

Recording companies pay royalties not on
the number of recordings shipped, but on
those recordings actually sold.12 Most record-
ing companies will also withhold a certain per-
centage of royalties for what they call

"Ibid.
"Bomser and Goldring, op cit., footnote 1, p. 170; record company executive, personal communication, Feb. 29, 1988.

"Shemel and Krasilovsky, op. cit., foothote 1, p. 4.
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"reasonable returns" in anticipation of unsold
recordings likely to be returned. If recordings
are not returned, royalties are paid.13 Often-
times, returned recordings are either recycled
or redistributed at reduced prices. The artist
receives minimal or no royalties on redistrib-
uted albums, since they are sold at the manu-
facturing cost or less.14

Artists receive no royalties on recordings
given to radio stations or record stores for
promotion. Recording companies beli e. e that
these free promotional albums expose the re-
cording to a wider audience, which may then
purchase its own copies.

Record Club Sa les15

Artists are usually paid half of the recording
company's receipts for record club sales,16 and
no royalty on "bonus" or "free" albums given
away to the club's subscribers. Record clubs
normally obtain a license for the masters and
pay a royalty to the recording company based
on 85 percent of sales a royalty of approxi-
mately 9.5 percent of the club's member price,
less a packaging deduction.17 Record club
owners argue that they should not have to pay
royalties for free albums since they are pro-
viding the recording company with an alterna-
tive means for distribution. They deem it nec-
essary to make special offers and bonuses as
incentives to subscribers because of large
membership turnovers. An artist can, how-
ever, negotiate a clause in the contract that
limits the number of albums that can be given
away as bonuses.

Foreign Sales

Royalties from foreign sales are usually
computed at a rate approximately half that of
sales in the United States. The lower foreign
royalty rate reflects the fact that coml)anies
without foreign tuffiliates must lease their
products to other firms for foreign distribu-
tion. The U.S. recording company receives the
royalties and then distributes a portion to the
artist based on 100 percent of sales. In cases
where the company has its own foreign sub-
sidiary, there is no royalty paid to a third
party, and the artist receives up to 75 percent
of the domestic rate. Some companies with
their ow.. foreign affiliates may lease their
products to a subsidiary if it is believed that
the product will not sell in the foreign terri-
tory.18

Packaging

Packaging deductions are part of the con-
tract negotiations and may vary consider-
ably.19 Deductions typically range from 10 to
12 percent of the retail price for records, 15 to
20 percent for cassettes, and 25 to 30 percent
for compact disks, depending on the cost of
the cover and artwork.20 Since the recording
company assumes the packaging costs, it be-
lieves that the artist should be paid royalties
only on the music and not on the artwork. Yet,
except in instances where there are very low
record or tape sales, the costs for the cover and
artwork are much lower than the packaging
deduction.21

'3H. Rosen, RIAA, letter to J. Winston, OTA, May 2, 1989. Enclosure with comments on draft ch. 4, p. 4.
'4Ibid.

'5Material taken from Shemel and Krasilovsky, op. cit., footnote 1, p 67

'3R Rosen, RIAA, letter to J Winston, OTA, May 2, 1989. Enclosure with comments on draft ch. 4, p. 6.

'7Shemel and Krasilovsky, op. cit., footnote 1, p 67.

'3Weissman, op. cit., footnote 1, p. 55.

'In Rosen, RIAA, letter to J Winston, OTA, May 2, 1989. Enclosure with comments on draft ch. 4, p. 6.
23Bemser and Goldring, op. cit., footnote 1, p. 170.

21Ibid.
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Royalties From the Sale of ClIs22

When compact discs (CDs) were first intro-
duced in the United States in 1983, their retail
selling price was somewhere in the 30 dollar
range23 because of their high manufacturing
and production costs. Since recording compa-
nies did not expect a high volume of CD sales
for the first few years, they paid the same roy-
alty on CDs that they paid on comparable vi-
nyl LPs, regardless of the differences in their
prices. They usually followed this practice for
the first 3 years of the contract, after which
they renegotiated the royalty on CD sales to
reflect any changes in the market place.24
Some companies, however, renegotiated rates
3 years from the release of the artist's first CD
rather than from the beginning of the contract
period.25 Recording companies deducted 25
percent for packaging, a higher percentage
than the typical deduction for conventional
LP5.26 This practice continued for 2 or 3 years.
Some successful artists were able to negotiate
a "favored-nations" clause that would auto-
matically increase their royalty payments if
the recording company increased its royalty
rates for newly signed artists.

Recording companies have recently had to
reconsider the issue of CD royalties. With the
initial costs of research and development now
recovered, the cost of raw CD production has

dropped.27 Price margins are decreasing25 and
manufacturing costs for the discs themselves
are down to about $1.29 As a result, CD prices
are gradually beginning to drop as sales rise.
The format's enormous success has come in
large part from sales to relatively affluent,
older consumers who purchase CD players
and then replace their favorite LPs with CDs.

With higher profit margins than records or
tapes, CDs have become the most profitable
format for companies: a CD that may have
cost $5 to $6 to produce and distribute will sell
for $10 or more. Artists are beginning to de-
mand higher rates for CD royalties now that
the contractual clauses allowing for auto-
matic increases are beginning to expire.39

Recording companies, forced to reevaluate
their royalty payment systems, face several
problems. First, there are no "suggested retail
list prices"per se for most CD5,31 as compared
to the suggested retail prices listed for LPs.
Most recording companies pay a royalty rate
on LPs based on their suggested retail list
prices, which remain fairly constant, rather
than on their wholesale prices, which con-
stantly change. Using this royalty basis,
wholesale prices can be raised without affect-
ing retail prices. For CDs without a suggested
retail price, however, the recording companies
base royalties on the constantly changing
wholesale prices of CDs.

"Material fur th is section was taken from. Steve Fiott, "Declaration of Independents," Digital Audio, vol 5, No 3, November 1988, p
36, Sidney Shemel and M. William Krasilovsky, This Business of Music, op cit , footnote 1, pp 7-8, Jean Rosenbluth and Ken Terry,
"CD Royalties on the Upswing Most Acts Benefit From Lower Costs,"Billboard, vol 100, No 4, Jan 23, 1988, pp 1,84, Alan Siegal,
"(Si Je Suis un Rock Star," op. cit , footnote I , pp 120-123, and Interviews with record company executives

23Siegal, "(Si Si) Je Suis un Reck Star," op cit., footnote I, p. 121.

p. 121, interview.

23Siega1, "(Si Si) Je Suis un Reck Star," op cit . footnote 1, p 121.

2'5Shemel and Krasilovsky, op cit., footnote 1, p 7. Rosenbluth and Terry, op cit footnote 22, p 84

27Fiott, op. cit , footnote 22, p 36

2 ell;:d.

29 Record company executive, personal communication, June 21, 1988.

30Rosenbluth and Terry, op. cit., footnote 22, pp I, 84, interview.

3'The following is based on personal communication with a record company executive, Dec 13, 1988
There was some disagreement among advisory panel members a tu the prevalence uf CD list prices and the degree to which they
correspond to retail prices.
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Compact discs have become a profitable format.

The problem is further complicated be-
cause recording companies charge various
distributors different prices. Retailers are
charged higher prices for items than are sub-
distributors, since subdistributors must also
warehouse the merchandise. Subdistributors
comprise 95 percent of a recording company's
clients; the other 5 percent are retailers. To
compensate for the decrease in royalties
caused by the lower prices charged to sub-
distributors (the current subdistributor price
is approximately $9.00),32 a provision called a
"CD uplift" is usually applied to this price.
The "CD uplift" increases the wholesale price

Am Cm* Ed Mmus. Own se y d AITS. Ina

125 percent over the original wholesale price,
less a packaging deduction of approximately
20 to 25 percent. Using the increased whole-
sale price, the royalty rate is then based on a
percentage of sales. The artist is paid a per-
centage of that royalty base usually 12 to 15
percent depending on the provisions of the
recording contract. No royalties are paid on
free or promotional copies of CDs.

With the uplift, an artist might earn more
royalties from a "premium" CD than from the
same analog recording.33 Once a CD is dis-
counted, however, royalties may be drasti-

32Record company executive, personal communication, Dec. 13, 1988.

3.1Record company executive, personal communication, June 21, 1968.
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cally reduced.34 As in the case of LP album
cut-outs, the artist is entitled to only half of
the full royalty rate, less a packaging deduc-
tion.

In general, recording industry observers see
CD royalty rates continuing to rise, especially
now that the initial research and development
costs of the CD have been written off.38

ROYALTIES FROM MUSIC
USED IN RECORDINGS

Compulsory Licenses36

The Copyright Act of 1976 grants the copy-
right owner of a musical composition the ex-
clusive right to be the first to record and dis-
tribute phonorecords of the protected
composition within the United States, or to
authorize others to record and distribute.37
Once that right has been exercised, anyone
who makes and distributes a competing ren-
dition of the musical composition must ob-
tain what is called a "compulsory" license
from the copyright owner and must pay royal-
ties on phonorecords made and distributed
under the license. While ensuring copyright
owners the opportunity to be the first to re-
cord and distribute their works and providing
them payment for all subsequent uses, the
compulsory licensing system also prevents
copyright owners from monopolizing the fu-
ture use of a musical composition.

Licenses set forth the conditions and royal-
ties for each recording made and distributed.
The new recording must be distinguishable

from the original duplication or direct
rerecording of the original without permis-
sion of the copyright owner constitutes copy-
right infringement. In addition, the phono-
record must be distributed to the public for
private use only. A compulsory license does
not authorize the licensee to distribute
phonorecords for commercial use, such as
background music services, nor does it
authorize the public performance of the musi-
cal composition.

To obtain a compulsory license, the in-
tended user must notify the copyright owner
within 30 days after the phonorecords are
manufactured and before they are distrib-
uted. If the copyright owner is not known, the
licensee files a notice with the U.S. Copyright
Office. Generally, a copyright owner must be
identified in the registrar or other public re-
cords of the Copyright Office in order to col-
lect royalties from a compulsory license.

Although the intended purpt,-..:' behind the
compulsory license was to encourage the flow
of creativity by ensuring certain rights to the
copyright owner, some people think that com-
pulsory licenses restrict creativity. Canada re-
cently abolished their compulsory license for
just this reason.38

Mechanical Royalties

Record companies must make automatic
payments to songwriters and publishers for
the right to make and sell copies of their re-
corded works. A copyright owner receives a
statutory royalty rate depending on the length
of the song, ..he number of songs on the al-

34Rosenbluth and Terry, op. cit.. footnote 22, p. 84.

3s'Matenal for this section is taken Crum. Robert Thorne, "Compulsory Licensing: The Music Makers as Money Makers," 1985 Enter.
kunment, Publtslang and the Arts Handbook, John David Viers and Michael Meyer (eds.) tNew York, NY Clark Boardman Co , Ltd.,
1985), pp. 281-294.

"Title 17, U.S. Code, Section 115

3*Staff member of Copyright Office, personal communication. Feb. 6, 1989.
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bum, and net sales of the recording.39 These
deductions, called "mechanical royalties," are
taken from the record company's receipts,
and not from the artist's share.40

The Copyright Royalty Tribunal deter-
mines mechanical royalty rates, which it ad-
justs every 2 years on the basis of the Con-
sumer Price Index. The current rate is 5.25
cents for each musical composition or one
cent per minute or fraction thereof, whichever
is greater. The rate cannot be adjusted below 5
cents per musical composition or .95 cents per
minute, nor can it rise more that 2 percent per
adjustment period.41

Compulsory mechanical license fees are sel-
dom set at the statutory level, however. The
user can often negotiate a lower rate with the
copyright owner. For example, when the
owner is related to the recording artist, the re-
cord company may pay rates only three-quar-
ters of the statutory rate. Also, certain classes
of recordings, such as recordings distnbuted
free, may be exempted.42 In addition, an art-
ist's contract often provides for future songs
either written or cowritten by him to be
brought under the recording company's "con-
trol." Recording companies often secure re-
duced mechanical royalty rates for these "con-
trolled compositions."

Harry Fox Agency.*

The Harry Fox Agency was established in
1927 and is a wholly-owned subsidiary of the
National Music Publishers' Association
(NMPA).44 It currently represents over 6,000
publishers, not all of whom belong to NMPA.
The agency is responsible for authorizing re-
cording companies to make and distribute
phonorecords of copyrighted music owned or
controlled by the publishers. It licenses ap-
proximately 75 percent of U.S. music on re-
cords, tapes, CDs, and imported phono-
records, plus music used in films, on T.V., or
in commercials. The agency also collects and
distributes mechanical royalties for most U.S.
publishers.

The Harry Fox Agency licenses copyrighted
musical compositions for commercial re-
cords, tapes, CDs, etc. distributed:

to the public for private use;

for use in audio/visual works (synchroni-
zation), including motion pictures,
broadcast and cable T.V. programs, and
CD videos;

for use in b-oadcast commercial adver-
tising;

'"Net sales equal gross sales, less returns Record company executive, personal communication. June 2, 1989

4°11 Rosen, RIAA, letter to J Winston, OTA, May 2, 1989 Enclosure with comments on draft ch. 4, p 13

4'"The Harry Fox Agency, Inc Licensi ng Service of the Nstional Music Publishers' Associatiun." pamphlet published by the Harry
Fox Agency. Inc., 1988, p. 6

42Alan a Siegal, "Lexicon Plus," Breaking in to the Music Business (Port Chester, NY. Cherry Lan:: Books, 1986). p. 14

43The following is taken from material contained i n Shemel and Krasilovsky, op cit foot nt te 1, -The Harry Fox Agency, Inc.. Licens-
ing Service of the National Music Putlishers' Association." up cit . foutnute 41. and "The Dlatiunal Music Publishers Association,"
pamphlet published by the National Music Publishers' Association

"The National Music Publishers' Association is one of three music publishers' trade aswciations in the United States The other
two are the Mu sic Publishers' Association tithe U S , specializing in edui.at lune] and concert music, and the Church M sic Publish-
ers' Association.



Chapter 5Copyriglu Royalties for Music and Sound Recordings 111

for use in recordings for public use (i.e.,
background music, in-flight music, com-
puter chips, syndicated radio services,
and even novelty greeting cards).

It also licenses performing rights for theatri-
cal motion pictures in the United States.

In addition to issuing licenses and collecting
royalties, the Harry Fox Agency represents
publishers in proceedings against delinquent
licensees and infringars, and audits all li-
censed ncord companies and licensees who
use copyrighted musical compositions. The
agency serves as an information source, clear-
inghouse, and monitoring service for licensing
musical copyrights. It maintains extensive
files of information on the public domain
status of compositions for purposes of issuing
licenses. It also works with the international
collection societies.

The Harry Fox Agency retains a commis-
sion from the royalties collected on behalf of
its members: 4.5 percent from mechanical li-
censes from music; 10 percent on synchroni-
zation licenses for films, with a maximum of
$250 per composition, 10 percent of royalties
on T.V., home video, and commercial syn-
chronization licenses, with a maximum of
$2,000 per composition; and 10 percent on
electrical transcription licensing (syndicated
radio, background music, etc.), with a maxi-
mum of $2,000 per composition.

ROYALTIES FROM THE
PERFORMANCE OF
RECORDED MUSIC

The 1976 Copyright Act gives copyright
owners the exclusive right to perform their
works publicly. The Act defines a "public"
performance as one performed or displayed in
a place open to the public or a place where a
substantial number of persons outside of a
normal circle of family and social acquain-
tances is gathered, or any performance that is
transmitted or otherwise communicated to
the public, by any means or process, regard-
less of whether the public receives the trans-
mission in the same location or time as the
original performance.46

Musical works are included as part of this
right, but sound recordings are not. Thus, the
copyright owner of a recorded song, such as
the composer or music publisher, is entitled
to be compensated for public performances,
whereas the copyright owner of the sound re-
cording, such as a record company, is not. Vir-
tually every user other than the copyright
owner who publicly performs music must ob-
tain a license from the copyright owner, or be
liable for infringement. The user is obligated
to seek out the copyright proprietor and ob-
tain permission, or to contact the appropriate
performing rights society to obtain a license.46

"Tale 17. U.S Code, sec. 101.
"Bernard Korman and I Fred Koenigsberg, "Performing Rights in MUSK. and Performing Rights Socaties," JUS4 rn aluf the Copy-

right Society of the USA, vol 33, No 4, July 1986, pp. 347-348
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Performing rights organizations were cre-
ated to make the licensing of music both eas-
ier and more economical for the hundreds of
thousands of commercial users of music.47
Through the use of "blanket licenses," users
of music are able to perform copyrighted mu-
sic without having to negotiate a separate li-
cense with each copyright owner, or having to
keep logs to account for each performance.46

Performing Rights Societies49

There are three performing rights organiza-
tions in the United States the American So-
ciety of Composers, Authors, and Publishers
(ASCAP), Broadcast Music Inc. (BMI), and
the Society of European Stage Authors and
Composers (SESAC). Each has its own system
of determining how much airplay each record-
ing receives and to how much of the collected
revenues each copyright owner is entitled.

ASCAP, founded in New York in 1914, cur-
rently includes approximately 40,000 com-
posers, lyricists, and music publishers.so It is
the oldest and largest (in terms of billings)s'
performing rights licensing organization in
the United States and is wholly owned and op-

erated by its members. Its board of directors
includes 12 writer directors, who art., elected
by writer members, and 12 publisher direc-
tors, who are elected by publisher members.

Broadcast Music, Inc.62 was formed in 1940
by a group of about 600 broadcasters who
boycotted ASCAP music. EMI stresses an
"open door" policy, inviting all writers to join,
especially those in the fields of country and
soul music. Currently, BMI has a membership
of approximately 90,000 composers, writers,
and publishers and a repertoire of over 1.5
million tit1es.s3 It is the world's largest music
licensing organization in terms of members or
affiliates.=

Together, ASCAP and BMI collect over 95
percent of all U.S. performing rights royalties.
SESAC, Inc.,s5 which represents approxi-
mately 2,200 writers and 1,200 publishers,
collects the remaining 5 percent of U.S. per-
forming rights royalties.56 SESAC has a
smaller, more specialized repertory than that
of ASCAP and BMI62 about 155,000 songs.sa

Organizationally, SESAC also differs from
ASCAP and BML As a private licensing com-
pany owned and run by the Heinecke family
since 1930,59 SESAC, after deducting operat-

""The ASCAP License It Works for You," pamphlet published hy ASCAP. EMI and the Bnutdcaster Bnnp ng Music to Amenca."
pamphlet published by BMI, 1988

"Korman and Koenigsberg, op cit . footnote 46, p 335

"'Material for this section was taken from Korman and Koenigsberg. up cit . founute 46. pp 332-367, Shemel and Kraiolovsl,y, op
cit . footnote I. pp 182.201

5°"ASCAP The Facts." a pamphlet published by ASCAP. 1987

5'Vogel. op. cit., footnote I. p )35

iNS at cr al for this section is taken from "BMI And the Broadcaster Bringing Music to America. op cit., footnote 47
53"BMI and the Broadcaster Bringing Music to America." op cit., footnote 4 7

$4"BMI. Your Bridge to the World's Greatest Music A Guide to Music Listening," a pamphlet published by BMI. 1987
55SESAC, Inc was formerly known as the Society of European Stage Authors and Composers In those days. Its repertoire

comprised mostly ofAmerican and European classics, along with rehipous and country mdsic. They have since changed their name to
reflect the expansion in their repertoire to ineude all categories of music , -SESAC Information for Prospective Writers and Publish-
ers," a pamphlet published by SESAC)

95Vogel, op cit., footnote 1. pp 135-136

C Goldstein. -For the Record Questions and Answers On t e Performance of Copyrighted Music Houstun. TX Arnold,
White & Durkee, 1987). p 1

5Interview wah SESAC executive. Feb 9, 1989

59-SESAC Information for Prospective Writers and Pubhshers." a pamphlet rublished by SESAC
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ing costs and overhead expenses from the
revenues it collects, distributes only half of
the remainder to the copyright owner and re-
tains the balance.60 ASCAP and BMI, on the
other hand, are nonprofit organizations. After
deducting operating expenses from royalty
revenues collected, they distribute the bal-
ance to their members or affiliates.61 Re-
cently, ASCAP's operating expenses have run
about 18 to 19 percent of its total revenues62
and BMI's 15 to 16 percent.63

Licensesm

Both ASCAP and BMI charge radio and
television broadcasters a licensing fee based
on a percentage of the broadcaster's net reve-
nues, rather than on the extent of the use of
their music. Broadcasters pay fees either on a
"blanket" licease, which is based on a small
percentage of the net revenues from sponsors
of all programs, or on a "per program" license,
which is based on a larger percentage of net
revenues, but only on the specific programs li-
censed.65 Both the "blanket" license and the
"per program" license cover the entire reper-
tory of songs for a period of years. BMI also
offers broadcasters a license for noncommer-
cial use and one for noncommercial educa-
tional use.66

SESAC, like ASCAP and BMI, licenses vir-
tually the entire broadcasting industry.67 But

whereas ASCAP and BMI base their broadcast
licensing fees on the gross receipts of the sta-
tion, SESAC bases its licenses on fixed deter-
minants such as station location, hours of mu-
sic broadcasting, and the station's advertising
rates.

Other users of music bars, restaurants,
taverns, etc. are also require,' to obtain a li-
cense from each performing rights society
that represents the copyright holders of the
music they are using. In the case of live per-
formances, performing rights societies license
the establishment owner rather than the mu-
sicians because they believe that it is the es-
tablishment owner who derives the ultimate
benefit from the performance.69 It is also
more practical and much easier to track per-
formances in establishments than to locate
and license the musicians, who are rarely ever
in the same place for a long period of time.69

Because these users of music are harder to
identify, locate, and contact than are broad-
casters, who are licensed by the Federal Com-
munications Commission (FCC), performing
rights organizations sometimes send field
representatives to visit establishments that
might be using their music.70 Often they learn
about these establishments through local
newspapers or magazines, or through word of
mouth. ASCAP has 23 district officesll lo-

"Shemel and Krasilovsky, op. cit , footnote 1, p. 184.

"Goldstein, op. cit., footnote 57, Korman and Koenigsberg, op cit., footnote 46, p 363, Shemel and Krasilovsky, op cit , footnote I, p
184

"Korman and Koenigsberg, op. cit., footnote 46, p. 363.

"BMI executive, personal communication, July 12, 1988

64Material for this section is taken from: Korman and Koenigsberg, op cit., footnote 46, pp. 332-367

"Korman and Koenigsberg, op. cit., footnote 46, p. 359

""BMI and the Broadcaster: Bringing Music to America," op. cit., footnote 47.

"Shemel and Krasilovsky, op. cit., footnote 1, p. 156.

e*IKorman and Koenigsberg, op. cit., footnote 46, p. 360

"Ibid., see also Goldstein, op cit., footnote 57, pp. 6-7.

"Korman and Koenigsberg, op. cit., footnote 46, p. 360

"Ibid.
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cated throughout the country, and BMI has 9
regional offices,72 whose job it is to locate and
license these establishments.

If an establishment refuses to obtain a li-
cense, yet continues to use copyrighted music
without permission, legal action may follow.73
Copyright infringers often end up paying
more in statutory damages than they would
have paid in licensing fees.74 In addition, the
infringer is still required to obtain a license to
continue playing copyrighted music at the es-
tablishment.

Foreign Licensees

All three performing rights societies grant
to their licensees the right to perform all
works contained in their repertory, including
works of foreign origin. Each has its own
agreements with foreign performing rights so-
cieties. Most countries only have one perform-
ing rights society representing its writers and
publishers, so that a single foreign society will
usually represent all three U.S. societies. AS-
CAP, BMI, and SESAC collect fees in the
United States from users of copyrighted for-
eign music on behalf of their respective for-
eign societies, and in return, these foreign so-
cieties collect fees in their country from users
of copyrighted American music.

Songwriter Organizations

Songwriters may get additional help in col-
lecting their royalties through membership in
the Songwriters Guild.76 The Songwriters
Guildn is a voluntary national songwriters'
association, comprising approximately 4,000
songwriters worldwide and representing s I
types of music, including motion picture and
television scores as well as commercials. For
those members who do not control their own
publishing rights, the Songwriters Guild col-
lects royalties from publishers for sheet mu-
sic, song portfolios, recordings, tapes, motion
picture, and television uses. Each year, the
Guild selects one major music publisher and
several small and medium-sized publishing
firms and conducts thorough audits of their
books. According to the Guild, over the years,
they have recovered over $6 million that
might not otherwise have been paid to writ-
ers. The Guild also maintains records of roy-
alty payments for 6 years and a file of all con-
tracts submitted.

One stated goal of the Songwriters Guild is
to develop the talents of young songwriters78
and to protect them in their dealings with
publishers.79 It holds special seminars and
workshops where writers share their ideas or

"See "Songwriters and Copyright: Questions and Answers," a pamphlet published by BMI, 1987
"Korman and Koenigsberg, op. cit., footnote 46, p. 362, Goldstein, op cit., footnote 57, p. 2.
74Korman and Koenigsberg, op cit footnote 46, p 363, Goldstein, op. cit., footnote 57, p 8, The ASCAP Dcense. It Works for You,"

op. cit., footnote 47.

"Material for this section is based on- Shemel and Krasilovsky, op. cit footnote 1, pp. 196-197, "BML Your Bridge to the World's
Greatest Music: A Guide to Music L tening," op. cit., footnote 54, and "ASCAP. The Facts," op. cit. footnote 50.

"American Guild of Authors and Composers, 'Record World Salutes the 50th Anniversary of AGACiThe Songwriters Guild,"
newsletter published by the Songwriters Guild, Apr. 10, 1982.

"The Songwriters Guild has gone through a number of name changes since its inception in 1931 It was first known as the Songwnt-
ers Protective Association until the mid-sixties, when its name was changed to the American Guild of Authors and Composers, and
just recently it was expanded to AGACIThe Songwriters Guild.

71The Guild maintains the AGAC Foundation, a nonprofit educational organization that provides young writers with the opportu-
nity to learn about the music business through university scholarship wants and various Guild programs.

721'n protect the rights of songwriters in their dealings with publishers. the Songwriters Guild recommends the use of a standard
guild contract (developed over the years), that extends the period in which the writermay recapture his/her foreign copyrights from
28 years to 40years from the date of agreement (or 35 years from the initial release of the sound recording, whichever is earlier). In
addition, the Guild contract contains provisions that give the writer a right of recapture if the publisher fails to obtain a recording of a
song within a specified time period (not to exceed 12 months) Although the Guild encourages songwriters to use this form of contract
in all of their dealings with publishers, songwriters do not make frequent use of this contract. Copyright Policy Planning Advisor, U.S.
Copyright Office, personal communication, Feb. 6, 1989.
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materials with peers and receive advice from
professional songwriters, producers, record-
ing artists, and music publishers.

For writers who choose to control their pub-
lishing rights, the Guild offers a service called
the Catalogue Administration Plan (CAP).
CAP assists songwriters in registering, assign-
ing, and renewing copyrights; collects and
pays royalties; and registers songs with one of
the three performing rights societies. The fee
for this service is 2 percent of the publisher's
performance income and 7.5 percent of all
other income.

In addition to a copyright renewal service,
the Guild also provides other services, such as
securing medical and life insurance, reviewing
songwriting contracts, financially evaluating
song catalogues, and administering estates to
protect the heirs of its members. The Song-
writers Guild also promotes legislation affect-
ing songwriters' copyrights. It has advocated
legislation raising the mechanical rates paid
to publishers and songwriters by usen of their
songs.

Another major songwriters' organization,
the National Academy of Songwritersao
(NAS), formerly known as the Songwriters
Resources and Services, does not become in-
volved directly in the distribution of royalties
to its members. NAS is a nonprofit organiza-
tion dedicated to supporting and encouraging
songwriters and to advancing the songwriting
profession. It was founded irk 1973 with the
goal of providing songwriters the opportunity
to meet and establish important relationships
with music industry professionals and other
songwriters. Its membership consists not only

of songwriters, but also of publishers, produc-
ers, artists, and recording company execu-
tives.

NAS manages several services that match
songwriters to collaborators or songwriters to
publishers, producers, and artists who are
looking for songs. NAS also sponsors many ac-
tivities that give members the opportunity to
work with others in the songwriting commu-
nity. It sponsors weekly workshops where
members can have their songs critiqued by
peers and representatives ofmajor publishing
and recording companies. For a nominal fee,
songwriters outside of the Los Angeles area
can mail in songs to be critiqued. In addition
to operating a toll-free line for music-related
questions, it also conducts seminars, where
guests are invited to discuss the various as-
pects of songwriting.

NAS also assists in the development of local
songwriting organizations throughout the
country, and provides members with health
insurance coverage, discounts on legal serv-
ices, books, and tapes, and a 10-percent dis-
count on classes offered in the UCLA Exten-
siork Songwriting Program.

Copyright Royalty Tribunalv

The Copyright Royalty Tribunal (CRT) was
created by the Copyright Act of 1976 and be-
gan operations shortly before the effective
date of the act. It currently is made up of three
Commissioners,82 who an appointed by the
President of the United States with the advice
and consent of the Senate, three assistants,
and a general counsel.

80National Academy of Songwriters membership information.

81Material for this section is based on: Office of the Federal Register, National Archives and Records Administration, The United
States Government Manual 1988189 (Washington, DC. U.S. Government Printing Office) June 1, 1988, p. 62, Copyright Royalty Tribu-

nal, "Copyright Royalty Tribunal Summary Fact Sheet," November 1988, and Robert Cassler, CRT, letter to OTA, Apr, 28, 1989

82The CRT is authorized to have five Commissioners, but sinceSeptember 1984, the Tribunal has never had more than threea
bill, 1-1 ft. 1621,1s pendingtu reduce permanently the number ofCommissioners to three. Two of the five initial Commissioners' terms

were for 5 years, the other three Commissioners's terms are for 7 years - the purpose of this was to stagger the Commissioners'
terms. (Robert Cassler, CRT, letter to OTA, Apr. 28, 1989.)
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Box 54Performing Rights Societies: Logging Procedurvs

ASCAP

Each performing tights society has its own method of logging programs to determine theamount of royalties
to be paid to its constituents. American Society of Composers, Authors and Publishers (ASCAP) surveys its usPrs
of recorded music to obtain a rough estimate of how much airplay a particular song receives. It conducts a com-
plete census of all performances on network television, and in concert halls, educational institutions, certain
wired-music services, and a group of nonbroadcast, nonconcert licensees such as circuses and ice shows. ASCAP
must randomly sample all other performances.

For example, local television station performances are sampled by means of audiotapes, TV Guide listings,
and cue sheets, which are detailed listings of all music on a program, usually furnished by the program producer.
Each year 30,000 hours of local television programs are surveyed.

ASCAP samples over 60,000 hours of local radio hours each year. Local radio stations are tape-recorded in
6-hour segments. Outside consultants send taping schedules directly to the people in the field, so neither the
stations nor ASC6X's office staff know in advance which stations are being taped or when. This system relies
heavily on the ability of ASCAP's staff to correctly identify each song when the tapes are analyzed a time-
consuming and costly task.'

The majority of ASCAP's "general licensees" (e.g., restaurants, bars, etc.) are not surveyed because of the
time and cost factors. Instead, ASCAP uses feature performances on radio and television as "proxies" for the
distribution of these shares.

BMI

Broadcast Music Inc. (BMI) uses music broadcast by a scientifically chosen sample of stations as the basis for
its quarterly distribution of royalties to songwriters, composers, and copyright holders.2Each licensee is asked to
supply a station-prepared log of all music performed in a particular week, predeterminet, b BMI. The names of
the WI iters and publishers as well as th name of the artist are recorded on this log, thus elir.iinating the problems
with identifying each song. The station is notified in advance which week to log, and BMI E trives to keep the list
secret from publishers and writers. An independent accounting firm determines which stations are being logged
and when, so that no BMI employee has prior knowledge of what stations are being logged.

For performances shown on television, BMI uses an extensive national database ofinformation about net-
work, syndicated, and cable programming and details the use of music in those programs listed by TV Guide,
SESAC

The Society of European Stage Authors and Composers (SESAC) does not have a system of accurate local
station logging procedures. It relies instead on reviews of network logs, limited spot checking of local stations, and
trade paper charts to determine the amount of airplay received by a particular song.

'Dick Weissman, "Performing Rights Societies,' The Music Business Career Opportunities and Self-Defense (New York.
NY: Crown Publishers, Inc., 1979), p.

2"BMI and the Broadcaster Bringing Music to America," op cit , footnote 47

Under the compulsory licensing provisions
of the Act, the Tribunal is responsible for de-
termining and distributing the copyright roy-
alties collected for retransmissions of broad-
cast signals by cable systems and the public
performance of music on jukeboxes. It is also
responsible for determining the royalty rates
for phonorecords and for certain public
broadcast transmissions, although the distri-

bution of the royalties, in these cases, is left up
to the parties involved. These transmissions
involve the use of published, nondramatic
compositions and pictorial, graphic, and
sculptural works by noncommercial broad-
casting stations. Royalties collected from the
compulsory licenses for making and distribu t-
ing phonorecords are distributed either di-
rectly to the copyright owners or their desig-

;
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nated agents (in most cases, the Harry Fox
Agency).

In recent ram the Tribunal has been given
the additional responsibilities of:

distributing the satellite carrier copy-
right royalties granted by the Satellite
Home Viewer Act of 1988, which allows
for the retransmission of broadcast sig-
nals directly to satellite dish owners for
private viewing; and

monitoring private negotiations between
music owners and jukebox operators for
private jukebox licenses intended to su-
persede the jukebox compulsory license.

The CRT proceedings are intended to bal-
ance the relative harms and benefits among
owners and users of copyrighted materials
and to increase public access to creative
works. Several years ago, however, the Tribu-
nal was criticized for having failed to regulate
copyright compulsory licenses as they were in-
tended to be administered.83 According to the
CRT, however, these criticisms are un-
founded, especially given the litigious nature
of the parties involved.84

PERFORMANCE RIGHTS IN
SOUND RECORDINGS85

Performance Rights Under U.S, Law

Sound recordings, as defined by public law,
include all works that result from the fixation
of a series of sounds (excluding those accom-
panying motion pictures or other audio-visual
works) regardless of the nature of the mate-
rial objects in which they are embodied (i.e.,
disks, tapes, or other phonorecords).86

United States copyright law does not pro-
vide for copyright owners of sound record-
ings usually performers, producers, or re-
cording companies to receive compensation
for public performances of the recording.
Authors and composers are, however, com-
pensated for the public performance of their
works through performing rights organiza-
tions.

Performers and producers have argued ve-
hemently that U.S. copyright law should be
amended to include a "performance right."
They believe that copyright holders of sound
recordings do not receive fair compensation

"The Copyright Royalty Tribunal Sunset Act of 1985 was referred to the House Committee on the Judiciary and its Subcommittee
on Courts, Civil Liberties, and the Administration ofJustice This bill sought to terminate the services of the Copyright Royalty Tri-
bunal and transfer its functions to the Register of Copyrights Hearings were held, but no legislation emerged from the committee

For more information, see U S Congress, House Judiciary Committee, Copyright Ruyally Tribunal and U S Copyright Office, hear-
ings before the Subcommittee on Courts, Civil Liberties, and the Administration ofJustice, July 11, Sept 18, and Oct 3, 1985 (Wash-
ington, DC. U.S. Government Printing Office, 1985).

"Robert Cassler, CRT, letter to OTA, Apr. 28, 1989, p. 4.

a5Materia1 for this section follows. Gary L. Urwin, "Paying t he Piper Perfbrinance Rights in Musical Recordings,"Communicolions
and the Law, vol. 5, Winter 1983,pp. 3-57, U.S. Congress, House Judiciary Committee, Performance Rights in Sound Recordings, hear-
ings before the Subcomm ittee on Courts, Civil Liberties, and the Administration ufJustice, Serial Nu 83, Mar 29 and 30, May 24 and
25, 1978, U.S. Congress, House Judiciary Committee, Performance Rights in Sound Recordings, hearings before the Subcommittee un
Courts, Civil Liberties, and the Administration of Justice, Committee Print No. 15, June 1978, in particular pp. 100-105, 114-117,
254-259, 328-351, 366-369, 570,576, and 580-589.

"Siegal, "Lexicon Plus," op. cit., footnote 42, p. 20.

0
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Box 5-BPerforming Rights Societies: Distribution of Royalties to Members'

Both ASCAP and BMI have developed their own complex formulas for converting the amount of airplay from
a particular station into an index of national play during the time surveyed.2

ASCAP

The American Society of Composers, Authors and Publishers (ASCAP) assigns each performance a value
depending on what type of performance it is, i.e., a feature, background, etc. Each performance is then weighted
according to the size and importance of the logged station, time of day of program, etc. to determine the total
number of performance credits. Each quarter, the total performance credits for writers asa group, and for pub-
lishers as a group, are divided into the respective dollars of distributable revenue to yield the dollar value ofa
performance credit for each group. On payment, ASCAP issues a detailed statement showing the title of the work
surveyed, the number of performance credits earned, and the media on which the performance appeared.

ASCAP has two systems of payment for its writers. The "current performance" plan distributes the writer's
share of the money on the basis of his performance over the past four quarters. New writer members are initially
paid on the "current performance" plan, with the option of switching to the "four-fund" basis after 3 full survey
years. The "four-fund" system is a deferred payment plan based partly on current performances, but mostly on
an average of performances over a period of 5 or 10 years.

Distribution of royalties to publishers is determined on a "current performance" basis only, in which the
publisher is paid on an "on account" basis for the first three quarters, with atbustments being made in the fourth
quarter.

BMI

Broadcast Music Inc. (BMI) affiliates are paid according to a published royalty payment schedule, which dis-
tinguishes between radio and television performances and between feature, theme, and background musical
performances. A performance index is calculated for each performance, based on the number of times itis played
on the radio and television stations, and the total revenue earned paid to the affiliates. BMI's royalty payment
schedule allows for bonus credits based on the number of times one's works are played on the radioor television.
Bonus credits are calculated on a song-by-song basis.

SESAC

The Society of European Stage Authors and Composers (SESAC) distribution system places less emphasis
on actual surveys of performances on the air, and relies more heavily on the availability, diversity, growth,senior-
ity, and commercial value of a publiAer's catalog and the promotional effort of the publisher himself. SESAC
pays its writers and publishers incentives of $240 each for any song recorded on a pop single and $100 each for any
song recorded on a pop album.' Bonus credits are also awarded for song longevity, crossovers (songs appearingon
more than one chart), and carryovers (those having earning power over a 1-year period).

"ASCAP The Facts," op cit , footnote 50, "BMI and the Broadcaster Bringing Music to America," op cit. footnote 47,
Korman and Koenigsberg, op cit. footnote 46, pp 332,367, Shemel and Krasilovsky, up cit., footnote 1. The ASCAP Survey
and Your Royalties," pamphlet published by ASCAP. 1986. and Dick Weissman, "Performing Rightb Societies,"op cit., foot-
note 76, pp 82-87

2Weissman. "Performing Rights Societies," op cit , footnote 76, p 83

3Shemel and Krasilovsky, op. cit., footnote 1. p 185

from broadcasters and other commerial us-
ers of their works. Performing rights in sound
recordings has long been a hotly contested is-
sue, with the first of many performance rights
bills being introduced in 1925. A bill proposed
in 1987 (H.R. 1805) would require broadcast-

ers, radio stations, and background music
services to pay fees for the right to play copy-
righted sound recordings in commercial op-
erations. The system proposed in H.R. 1805
(97th Congress) would be achninistered by the
Copyright Royalty Tribunal, with the assis-
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tance of organizations such as the American
Federation of Musicians, which maintains re-
cords of recording sessions, and performing
rights societies (ASCAP, BMI, SESAC), which
track performances of copyright owner's
works. Half of the license fees would be dis-
tributed to the copyright owners of the sound
recordings. The other half would be distrib-
uted to the performers on the recording, to be
divided equally among all the participants.

Under the proposed system, users of sound
recordings would have the option of paying li-
cense fees either on a blanket, or per-use pro-
rated basis. The blanket license fee for radio
and television stations would be based on the
licensee's net receipts from advertising spon-
sors during the year; other transmitters of
sound recordings would be subject to fees
equal to 2 percent of their gross receipts from
subscribers. The fee for radio stations with
net receipts of $25,000 to $100,000 would be
$250, $750 for net receipts of $100,000 to
$200,000, and 1 percent of net advertising re-
ceipts for amounts over $200,000. Television
stations with net receipts of $1 million to $4
million would be subject to license fees of
$750, and $1,500 for receipts over $4 million.
Commercial users, such as bars and restau-
rants, would pay $100 each year for each loca-
tion in which sound recordings are used. Blan-
ket licenses for all other users (with the
exception of jukebox operators) would be es-
tablished by the Copyright Royalty Tribunal
within 1 year after the bill takes effect. Under
the prorated per-use license, the CRT would
dt..termine the amount based on the extent of
a licensee's use of recordings, with a maxi-
mum of 1 percent of gross receipts for radio
and television broadcasters, and 2 percent for
all other users.87

Arguments for and Against
Performance Rights

Broadcasters argue that performance royal-
ties would pose a financial burden so severe
that stations would be forced to choose high-
income programming and abandon or curtail
certain kinds of programming, such as public
service or classical programs, that do not gen-
erate a set amount of advertising revenue.
They further argue that they compensate per-
formers with free air time, thus promoting re-
cord sales and increasing the popularity of the
artists. Furthermore, the broadcasters argue
that a performance right would only exacer-
bate any injustices in the status quo by in-
creasing the income only of those who are al-
ready working and not those who are
struggling to find work.

Performers, on the other hand, argue that
even if they do benefit from free airplay,
broadcasters nevertheless derive a commer-
cial benefit from the performance, and per-
formers are entitled to be compensated for
that use. They argue that broadcasters rarely
announce the names of songs over the air,
much less the names of the artists performing
the songs. They further argue that by allowing
broadcasters to use their music on the air,
they risk overexposing their works. In this
situation performers argue that they are be-
ing forced to compete with, and risk being
driven out of work by, their own recorded per-
formances. They argue that if it were not for
the widespread availability of their record-
ings, they would have many more opportuni-
ties to perform their works in person. Broad-
casters argue, on the other hand, that a

°Tor more information, see 'I S. Congress, HouseJudiciary Committee, Performance Rights in Sound Recorchngs, up 1.;t , footnote
90, U.S. Congress, House Judiciary Committee, Performance Rights in Sound Recordings, op cit , footnote 90, pp 100-105, 114-117,
254-259, 328-351, 366,369, 570-576, and 580-589.
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performer cannot possibly perform in person
as many times as a recording is played over
the radio and that airplay promotes, rather
than substitutes for, live performances.

The performers also argue that the many
background singers or instrumentalists in the
band, who are also part of the recording, are
not given any credit on the air. They believe
that a performance right would provide at
least some compensation to these performers
since the proposed royalty would distribute
equal income to all performers regardless of
their role in the recording.

ROYALTIES FROM HOME
'TAPING

Proposals for a Home-Taping Levy
in the United States

Much of the debate on home copying has fo-
cused on imposing some type of levy scheme
to compensate rights holders for the imputed
losses they suffer from the widespread avail-
ability and convenience of recording technolo-
gies. The U.S. music community has repeat-
edly proposed that a levy be imposed on blank
tapes as well as on the recording equipment it-
self to compensate artists and others for
losses due to home taping. The income gener-
ated from this levy would be distributed as
royalties among those involved in th( creation
of recordings the composers, authors, musi-
cians, artists, and record companies, as well as
the producer and/or production company.
One proposed blank-tape levy scheme and the
proposed system for allocating the royalties
generated by it, are discussed in detail in box
5-E.

Proponents of a levy scheme for the
United States often point to the international

scene, where levy schemes are already in use.
They further argue that if American artists
are to expect to be rightfully compensated for
exported music products, then it is imperative
that the United States impose some sort ofre-
ciprocal system so that other countriee will be
able to receive compensation for their works
distributed in the United States. It is impor-
tant to note, however, that international levy
schemes will not have the same results in the
United States that they have in European
countries because of the political, legal, social,
and commercial/market differences that exist
within the various societies.88

International Perspectives on
Tape Levies

At the time of this writing, no retrospective
comparative or evaluative studies examining
existing levy schemes were available to OTA.
Several of the levy schemes have been put into
effect fairly recently, and an adequate period
of time has not yet elapsed to yield a compre-
hensive or definitive evaluation of their long-
term effects. Some figures have been released
as to how much revenue has been collected by
the various countries, however, and available
statistics arP incorporated wherever appropri-
ate (see als, tables 5-1 and 5-2). Efforts con-
tinue abrc ..o implement home-copying fees
for audio and video copying.89 The following
sections spotlight some of the systems that
have been put into place.

France

Under French copyright law, right holders
(authors, performers, and producers) are
granted the right to receive fair compensation

"Mike Grubbs, Tandy Electronics, letter to OTA, Apr 27, 1989.

"For exam ple, an amendment to t hi Netherland's copyright law has been proposedtu introduce a blank-tape fee (Intellectual Prop-
erty in Business Briefing, yol. 1, Issue 4, May 1989, pp. 3-4 )
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Box 5-C How Performance Royalties Are Distributed in Other Countries'

EnglandEngland guarantees the right of public performance for sound recordings to the producers of the
work, but not to the performers appearing on the recording. Ptrformers are, however, protected by criminal laws,
which impose sanctions on those who violate the performer's right to public performance. Producers and per-
formers assign their performance rights to Ph mographic Performance Limited (PPL), which then licenses this
right to users. PPL negotiates sound recording licensing fees with broadcasters and other users of copyrigl,ted
music-

Under British law, performers from other countries have no intellectual property rights in the public per-
formance of their works, and thus, England does not make payments for the public performances of U.S. records
either, although some companies do pay their American affiliates through contract.

DenmarkLike most European countries, Denmark does not consider performing rights for sound record-
ings a direct copyright, but rather a "neighboring" or "related" right. As such, the performance right is granted
for a term of 25 years, rather than for the full term of copyright, which is life plus 50 years.

Denmark has strict rules regarding the eligibility requirements of performers and producers making claims
to a share of the performance royalties. To receive renumeration for the public performance of their copyrighted
works, copyright owners must become members of GR.AMEX, the Danish collecting society, which represents the
interests of the copyright holders in licensing negotlations with broadcasters kind other users of copyrighted mu-
sic.

Revenues from the royalty scheme are divided equally between the performer and the producer. Perform-
ers, however, are responsible for paying two-thirds of tht administrative costs, since the calculation of perform-
ers' royalties requires more time and effort than that of producers' royalties. Payments to producers are trans-
ferred to the national recording-industry group, which then makes payments to individual labels based on record
sales. Foreign producers receive payments either through Danish subsidiaries or affiliates.

West Germany Like Denmark, West Germany treats the performimce nght as a secondary right and not
as an exclusive right, thereby limiting protection to 25 years rather than the full term of copyright. But unlike
other countries, West Germany recognizes the performer as the primary copyright holder of a sound recording,
although the producer is eligible to share in the proceeds.

West Germany's system of collecting and distributing performance -oyalties is similar to that of most coun-
tries in that the copyright owner assigns his rights to a performance right society, which in turn, licenses this
right to broadcasters and other users of copyrighted music. But whereas most ether countries calculate payments
on the basis of air play or play time, West Germany does not. This eliminates the high administrative costs associ-
ated with having to determine mrplay. This type of system, however, does have implications for the distribution
of royalties among foreign nationals. Because most countries do not determine payments based on the author's
recording-related earr;ngs as in West Germany, it is hard to compare systems.

'Material for this section is taken from U S Congress, House Judiciary Committee,Performance Rights in Sound Record-
ings, op. cit , footnote 90, pp 178-186, 195-202. 202-207

for the private reproductio:, of their copy-
righted recordings.go In December 1986 the
French Government imposed a levy on both
audiotapes and videotapes. The levy is set at
1.50 FF (25 cents) per hour playing time for

audiotapes and 2.25 FF (37 cents) per hour
playing time for videotapes. Seventy-five per-
cent of income is distributed to the individual
right owners; the remaining 25 percent must
be used for the promotion of audio/

90Material for this section was taken from. Yvonne Burckhardt, "Legislation On Private Copying in Europe and Its Implementa-
tion," lecture given by the General Secretary of FIM in Zurich, June, 1988, and Yvonne Burtkhardt, "'New Right of Performers"
(Zurich, Switzerland. International Federation or Musicians, March 1987)

, .

J. . 1 ..L.
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Box 45-D Copyright Clearance Center'

One example of a U.S. organ' zation that collects royalties for private copies is the Copyright Clearance Cen-
ter (CCC). Although the CCC (to date) h.s focused on distributing income from licenses for photocopying rights,
representatives feel that the CCC could also be adapted to the distribution of income from a home-copying levy.2

The Copyright Act of 1976 grants copyright owners the exclusive right to distribute and reo-oduce their pub-
lished works; thus, the law requires that users of copyrighted materials first obtain permission from the copy-
right owners before making copies beyond the "fair use" principle, subject to exemptions for reproductions by
libraries an d archives.' The task of obtaining permission beforelund, however, can be tbneconsuming and ineffi-
cient on an individual basis. The CCC estimates that over 800 million pages of photocopies are made from copy-
righted works each year by major corporations, and that most U.S. corporationsrarely, if ever, obtaai permission
for their general photocopying needs!

The CCC was established as a nonprofit agency in 1977 by publishers, authors, and users of photocopies in
response to the needs of businesses requiring the immediate use of information. It was designed to accelerate the
process of obtaining copyright permission while compensating copyright owners for copies of their works.

The CCC operates two services: 1) the Transactional Reporting Service, where each organization keeps
track of how many copies are made of each work, and pays a license fee based on the number of transactions; and
2) the Annual Authorizations Service, a blanket license in which the company makes a single payment for
authorization to make limitless copies of the works covered by the CCC.

The Transactional Reporting Service is designed to serve the needs of smaller organizations that only occa-
sionally make copies of copyrighted material. Users of this service are required to record the number of copies
made of specific works. Because users must record and report all copies made within the year, there are enor-
mous administrative costs both in time and in effort.

The Annual Authorizations Service was established in 1983 in response to the needs of major U.S. corpora-
tions that reproduce substantial amounts of copyrighted material. The list of participz-Ints in this service has
grown to 75 and includes several large corporations. A licens2 obtained through this service permits organiza-
tions to make as many copies of participating publications w, Med without the administrative burden of hav-
ing to record eaca transaction. Projected annual use is calculated from the surveys by using statistical models.
This service is currently the major scurce of payments to the CCC.

The licenses are granted for 1 year and are renewable for a second. The cost of the license is based on data
from copying surveys conductad at corporate sites. According to Eamon T. Fennessey (President, CCC) the cost
of these licenses can range from five to six figures. Corporations are limited to copying articles, journals, and
parts of books; the copying of an entire book is prohibited. Licenses are granted for copying publications that are
registered with the service and apply only to copies made for internal use.

Over 900,00C publications of approximately 6,200 publishersare currently registered with the CC C.6 By join-
ing, a publisher designates the CCC to act as agent for those works that the publisher registers. No royalty can be
collected for the copying of a work not registered. The CCC is responsible for licensing a nonexclusive right to
corporations, handling license renew1-2s, and processing publication additions, deletions, and fee changes. The
fees are stated by the publisher, who receives reports on billings aad collections as well as on each participating
corporation's projected use of the publisher's works.

One stated goal of the CCC is to increase corporations' awareness of copyright protection. The CCC is a
member of the International Federation of Reproduction Rights Organizations and shares rights agreements
with international organizat ,ns such as the Copyright Licensing Agencyin England, Centre Francais du Copy-
right in France, and Copyright Agency Ltd. in Australia. It also has agreements with West Germany and Norway.

Continued on next page

132



Chapter 5Copyright Royalties for Music and Sound Recordings 123

The CCC is currently considering collecting royalties for the copying of computer software, t.he copying of
textual and database material by any type of technology via electronic access, and the collecting of royalties from
universities and government bodies.

'Material for this section is taken from. "Income from Copying," and "Publishers Executive Summary. Royalty Payments

Owed Under U.S. Law to World-Wide for Photocopying in U S.A.,* pamphlets published by the Copyright Clear-
ance Center, and Edwin McDowell, "Royalties from Photocopying Grow." New York Times, June 13, 1988.

2CCC representative, personal communication. Apr. 28, 1989.

'Title 17, U.S. Code, Section 108.
"Publishers' Executive Summary: Royalty Payments Owed Under U.S. Law to Publishers WorldWide for Photocopying in

the U.S.A.," op. cit., footnote 1 above.

'McDowell, op. cit., footnote 1.

2CCC representative, personal communication. April 28, 1989.

audiovisual productions and live perform-
ances. The proceeds of this levy are paid to a
collecting society to be distributed among the
various copyright holders: authors receive
one-half of the proceeds horn the audiotape
l.vy, with the performers and producers shar-
ing the remaining half equally between them.
Proceeds from the videotape levy are distrib-
uted equally to all three parties.

Revenue from France's blank-tape levy
boosted the gross income of the Societe des
Auteurs, Compositeurs, et Editeurs de
Musique (SACEM), the French authors' soci-
ety, by 9.5 percent to 1.84 billion francs
($305.9 million) in 1987.91 Of this arnount,
1.23 billion francs ($203.6 million) were col-
lected in performance incorne, an increase of
7.3 percent over 1986, and 615 million francs
($101.8 million) in mechanical income, up
14.3 percent frorn the previous year. Revenue

from the blank-tape levy itself amounted to
68.2 milli( n francs ($11.28 million) of the me-
chathcal tights income. Of the 1.84 billion
francs collected, 1.3 billion francs ($215 mil-
lion) were distributed among approximately
50.000 authors, composers, and publishers for
the performance of about 450,000 works.

In 1988, France collected 400,860,313
francs ($63,377,125) from its blank-tape levy.
Of this amount, 103,185,757 ($16,313,954)
came frr ..a its audiotape levy.92

The recent addition of the blank-tape levy
was partially offset by the reduction of the
value-added taxes (VAT) on both prerecorded
and blank videocassettes and audiotapes.93
The recording industry believes that this re-
duction will result in less revenue for the copy-
right holders, which runs counter to the aim
behind the blank-tape levy. They feel that in-
stead of focusing on the producers of blank

9'The following is taken from Mike Hennessey, "Tape Levy Helps Lift SACEM Income," Billboard, vol 100. No 30, ly 23, 1988, p

60.

92J.L Tournier, Presicit. , SACEMSDRM, letter to OTA. May 25, 1989 (enclosures 1-3: IF?! tables).

°Material for this section was taken from. Philippe Crocq. "French To Cut VAT Rates for Cassettes Move Affects Prerecorded
Videos, Blank Aud lotapes," Billboard, vol. 100. No. 43, Oct. 22, 1988, p. 91, and Philippe Crocq, "French VAT Cut on Prerecorded Vol

Not All It Was Cracked Up to Be," Billboard, vol. 100. No. 49, Dec. 3, 1988, p.53
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Box 5-EDetails of Proposed Blank-Tape Levy in S.1739

A bill was proposed in the 99th Congress, S. 1739,' to amend Title 17 of the U.S. Code with respect to home
audio recording and audio recording devices. If enacted, the Home Audio Recording Act would legalize the home
taping of copyrighted music in exchange for a modest levy on both the recording equipment and blank tapes. The
one-time levy would be imposed on equipment and blank-tape manufacturers and importers and would be dis-
tributed through the Copyright Royalty Tribunalto the appropriate copyright holders of the recorded materials.

Determination of the Royalty Rate: The Home Audio Recording Act would require manufacturers and
importers of recording equipment and blank audiotapesto pay a one-time levy per unit on the first sale or distri-
bution of their product in the United States. The levy for audio recording devices would be set at 5 percent of the
price for the first domestic sale, 20 percent of the price charged for dual audio recording devices, and 1 cent perminute of the maximum playing time or a fraction thereof in the case of blank media.

These fees would be subject to adjustment every 5 years, contingent on many different factors, among them,
the following:

1. the value to the individual of the right to reproduce copyrighted works;
2. the compensation that would have been received by the copyright holders if home cr-,..ying were not pos-sible;

3. the benefits derived by the consumers, manufacturers, and importers from the use and distribution of
these audio-recording devices or media;

4. the projected impact on both copyright owners and consumers, as well as the impact on the structure and
fmancial condition of the various industries involved; and

5. the relative roles of copyright owners, importers, and manufacturers with respect to creative and techno-
logical contribution to the development of sound recordings and musical works.

Other factors to be considered would include the objective of maximizing the creation of new sound record-
ings and musical works, reasonable estimates of the amount of audio recording devices or media not used for
infringing purposes, and the development of new technologies for making audio recordings for private use.

Because these factors would be constantly changing, it might be necessary to distinguish among different
kinds of audio recording devices or audio recording media and to establish different levies to ensure fair compen-sation to the copyright holders.

Collection of the Royalties: The royalties from the levy would be collected by the Register of Copyrights,
to be deposited into Z.he Treasurj of the United States fdler reasonable administrative costs had been deducted.
This pool of money would then be invested in interest-bearingU.S. securities, ultimately to be turned over to theCopyright Royalty Tribunal for distribution.

Administration of the Royalty System: The monies collected from the compulsory license fee would be
distributed every year. The Copyright Tribunal would specifya 30-day period in which any person entitled to
receive part of the royalty would filea statement of account for the previous year. To be eligible to receive a shareof the royalty fees, the claimant would have to be the owner of the copyright of a musical work or sound recordingthat was included in either radio or television transmissions, or distributed to the public in the form ofphonorecords or copies.

The claimants would then have to negotiate in good faith among themselves in an effort to reach a voluntary
agreement on the distribution of the royalties. A number of options could be exeruised in the negotiations
claimants might agree to the proportionate division ofcompulsory licensing fees among themselves, they might
consolidate their claims and file them jointly or as a single claim, or they might appoint a common agent to re-ceive payment on their behalf.

The Tribunal would then have to determine whether a controversy existed among the claimants over the
distribution of the royalties. If no such controversy appeared to exist, the Tribunal would distribute all royalties,less administrative costs, to the entitled copyright holders, or to their designated agents. If a controversy did ex-
ist, the Tribunal would conduct an evidentiary proceeding to determine how the royalties sh( id be distributed.
All involved parties would be given the opportunity to present their views to the Tribunal. In the meantime, the
Tribunal would be allowed to distr:bute all fees that were not in contention, as long as it withheld an amount
sufficient to satisfy all claims still in dispute.

Continued on next page
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The Tribunal would be responsible only for the first phase of royalty distribution, to the owners of the two
copyrights encompassed in every recorded tune: the musical composition and the sound recording. The monies
collected from the implementation of this bill would then be shared amongall others responsible for the creation
and production of a musical work on the basis of negotiated contractual agreements.

Proposal of the Music Community: The music community, consisting of record companies, songwriters,
music publishers, and performers developed a model for the sharing and distribution of the home-taping royal-
ties generated by this bill, which they believed would be fair and reasonahle to all parties involved. They argued
that their plan would ensure just compensation to those whose works were being reproduced without authoriza-
tion and would provide incentives for the creation and dissemination of new musical works. To accomplish this
goal, they proposed that a Musical Arts Endowment be created for the benefit of aspiring songwriters, musicians,
and vocalists whose works have not yet been published or recorded. They also proposed that Creative Incentive
Grants be awarded to those whose recorded works had not yet achieved widespread popularity.

Distribution of the Royalties: The first step in the proposed distribution system, after the royalties had
been turned over to the Copyright Royalty Tribunal, would be to allocate 2 percent ofthe royalty pool to the Musi-
cal Arts Endowment to encourage and nurture new songwriters and recording artists, and to promote the devel-
opment of new and experimental types of music. The money would be divided equally between The Songwriters
Guild Foundation for lyricists and composers) and the National Endowment for the Arts (for aspiring vocalists
and musicians).

The remaining royalties woula then be distributed among both copyright holders of the musical composition
and sound recording and the union organizations representing musicians and vocalists. First, 2 percent of the
royalties would be designated for funds t.o support musicians and vocalists (funds now in existence or to be estab-
lished by the American Federation of Musicians (AFM) and the American Federation ofTelevision and Radio
Artists (AFTR.A). Of that 2 percent, 1 3/4 would be assigned to AFM funds and 1/4 assigned to AFTRA funds.

The remaining royalties would be divided between the two copyright pools. Twenty-three percent of the
royalties would be allotted to the Musical Composition Pool to be distributed among the lyricists, composers, and
publishers, and 75 percent of the royalties would be allotted to the Sound Recording Pool to be distributed among
the recording artists and record companies.

Each of these copyright pools would be further divided into separate fundsthe airphiy and record-sales
pools. An annual survey would be conducted to determine what proportion of the royalties would be used to com-
pensate copyright holders for their losses based on the amount of airplay amusical recording had received and for
the sales that the recording had enjoyed. The royalties would be divided between these twu fundsbased on the
percentages dictated by the survey.

The airplay funds in both copyright pools would further be weighted to reflect the size of the audience.
Either ASCAP or BMI would be able to provide the necessary information to aci.ieve the appropriate weights.
Both societies have developed their own formulas for distributing royalties to the appropriate copyright holders
for the public performances of live music and music performed over the radio or television.

The weighting of the record sales pool would take into account the different economic impact that home
taping would have if it displaced the sale of a front-line album as compared with the sale of a budget-line album.
To account for the differential in loss, weighting would be done based on the price category of the phonorecord
The necessary pricing information could be obtained from record companies.

Of these royalties, 80 percent would be based on direct proportion and 20 percent on Creative Incentive
Grants. These grants would be awarded to those most in need of additional kncentives Creative Incentive, Grants
would encourage the creation and dissemination of new musical works and would benefit creators, record compa-
nies, and music publishers. Eligibility for a Creative Incentive Grant would be determined on the basis of the
total previous payments made on a proportional basis from the royalty pools for each musical recording. Those
receiving the lowest percentage would be eligible for grants.

'See U S Congress, Senate Judiciary Comm ittee,Home Audw RecurVing Act.hearingsbefore the Committee on the Judici-

ary and its Su bcom m ittee on Patents, Copyrights, and Trademarks, Serial No J-99,-9, Oct 30, 1985, Mar 2 5 and Aug 4, 1986
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tapes, the finance ministry should target the
audio and video carriers. They suggest that
the VAT rate be cut on records and
prerecorded tapes, from 18 to 7 percent, so
that the recording industry can continue its
economic growth. It is estimated, however,
that a cut in the VAT rate on records and
prerecorded tapes would cost the government
$315 million a year in lost revenue.sm

Officials from the French IFPI (Interna-
tional Federation of Phonographic Indus-
tries) group, Syndicat National de l'Edition
Phonographique (SNEP), also fear that tax
reductions for blank audiotapes could further
harm the recording industry, although they
believe the reduction for videotapes may help
spur sales of the new CD video format. A simi-
lar cut in VAT for recorded and prerecorded
tapes in December of 1987 has been generally
perceived as having helped revive the com-
mercial record industry.95

Australia98

Australia is the first English-speaking coun-
try to approve a blank-tape levy. After a dec-
ade of lobbying by the record industry, the
Australian Government imposed a blank-tape
levy on audiotapes and legalizt-d nome taping
of audio recordings. The Australian Govern-
ment will not receive benefits from the levy,
nor will it be responsible for its administra-
tion. A nonprofit agency monitored by the
Australian Contemporary Music Develop-
ment Co. has been established t nd a board of
directors, chosen from the entertainment in-
dustry, has been appointed to administer col-
lection and distribution of the levy. The initial

funding was provided by the Department of
Employment, Education, and Training, and it
is expected that 15 percent of the revenues
generated from the blank-tape royalty will be
used to fund the program.

Royalties will be distributed on the basis of
already existing systems designed to calculate
the amount of sales and airplay a particular
recording enjoys. The amount of the levy has
not yet been determined, but it is expected to
be in the range of 20 to 50 Australian cents for
each 60-minute cassette sold. Special excep-
tions will be made for groups and individuals
who will not be using blank tapes to copy
copyrighted music groups such as schools
and institutes for the blind. The Australian
Record Industry Association estimates that
the levy will raise millions of dollars, but
much less than the 30 million Australian dol-
lars per year that the recording industry
claims to lose because of home taping.97 Most
of the royalties will be distributed to Austra-
lian artists, although royalties will also be dis-
tributed to those countries that operate under
the same type of royalty system, including
West Germany and France. The United States
-Ind England, although major suppliers of for
eign music, will not be eligible to receive any
revenues since they do not have reciprocal ar-
rangements with Australia.

Belgium98

In Belgium, a proposed levy on blank tapes
would be beset, on 8 percent of the retail price
of a blank tape. 13 ;venues generated from this
levy would be divided into equal parts, with

"Crocq, "French To Cut VAT Rates for Cassettes Move Affects Prerecorded Videos, Blank Audiotapes," op cit footnote 93. p 91
"Ibid

s'eMaterial for this section is taken from Glenn A Baker, "Australian Gov't Approves Blank-Tape Royalty Plan." Bs llboard, val 100.
No 24,June 11, 1988, p 76, and Debbie Krueger, "Oz Imposes a Blank-Tape Levy Giving Royalties to Disk Artists." Varset> vol. 331.
No. 6. p. 84. June 1, 1988.

"Kruger, op cit., footnote 96. p 84

"Material for this section is taken from Marc Macs, "Belgium Eyes Blank Tape Levy." Billboard, vol 100, No. 44, Oct. 29, 1988, pp.86, 88



Chapter 5Copyright Royalties for Music and Sound Recordings 127

one part being distributed amongthe authors,
artists, and manufacturers; and the other part
going to the three 1.anguage communities
(Flemish, French, and German), who would
use the money to support artists and cultural
institutions in each community. The proposal
also calls for an extension of tile copyright pe-
riod on author's works from 50 to 70 years,
thereby enabling the three communities to
benefit from the additional 20 years.

Belgramex, the Belgium federation of art-
ists and manufacturers, has welcomed the
proposals, but thinks that the levy should be
based on the actual playing time of the tape,
rather than the retail price. It would also like
to see a levy on recording equipment.
Belgramex believes that the revenues should
be used to compensate those that are harmed
(the manufacturers, artists, and authors)
rather than distributed to the three language
communities. It will be some time before new
legislation is drafted, if at all.

United Kingdom

In England, the new Copyright, Patent, and
Design Law of 1988 does not change the legal-
ity of home taping of copyrighted music, con-
sidered an infringement of copyright law.99
Nor does the law impose a levy or tax on blank
audiotape and videotape to compensate copy-
right owners for harms from home taping.100
The British Goverment's decision not to sup-
port a blank-tape levy came 2 years after it
had, in a "white paper," determined the impo-
sition of a blank-tape levy to be the "best solu-

tion to the home-taping problem" and had
promised to enact legislation accordingly.101

The U.K. Trade and Industry Minister,
Kenneth Clarke, had argued that such a levy
would be both "wrong and indefensible,"102
with the greatest weight falling unfairly on
consumers, especially on groups such as Ole
visually handicapped. He furthe- argued that
the inequities placed on the consumer would
far outweigh any benefits resulting from the
levy, with those that are already financially
well-off receiving most of the benefits. In addi-
tion, he argued that administrative costs
would be high and the collection and distribu-
tion of the proceeds would require a new bu-
reaucracy.

Support for a levy was voiced by such
groups as the British Music Copyright Re-
form Group (MCRG), the British record in-
dustry, and even the consumers themselves.
The results of a U.K. opinion poll, announced
on June 20, 1988 by the Music Copyright Re-
form Group, indicated that 60 percent of con-
sumers regarded a 10-pence (18 cents) levy on
blank tape as the best solution to the home-
taping problem, 15 percent supported a
spoiler device in prerecorded material, 2 per-
cent favored prosecuting home tapers, and 23
percent had no opinion. The study also indi-
cated that the more actively consumers are
engaged in home taping, the more likely they
are to support the royalty solution. which
would legitimize home taping.103

Some estimate that a home-taping royalty
would produce the equivalent of $12.25 mil-
lion a year.104 According to one estimate, the

g'vl'he following is taken r...-.. Nick Robertshaw, "11K. Gov't Rejects Home-Tape Levy," Billboard, vol 100, No 20, pp 3, 84. and
"U K. Kills Tape Tax," TV Digest, vol 27, No. 44, Nov. 2, 1987, p. 15

100See ch. 3, pp. 35-38 for a more detailed description of the new copyright law.

'°'Robertshaw, "U.K. Gov't Rej, Is Home-Tape Levy," op. cit., footnote 99, p. 3.

'°21bid.

l°3Mike Hennessey, "UK Poll Shows Consumers Favor Blank Tape Levy," Billboard, vol 100, No 27 July 2, 1988, p 64

'NU K. Group Urges Home Tapmg Levy. Musicians Join Major Drive to Win Over Gov't, 'Billboard, vol 100, No 10, Mar 5, 1988,
p 4

13,
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recording industry suffers losses of approxi-
mately $1.3 billion due to home taping, and 80
million of the blank tapes sold in 1987 were
used to copy copyrighted music.105 The
MCRG estimates that 2.5 times as much mu-
sic is being copied as is being sold.10

Yet despite imputed home-taping losses,
statistics rel,msed in 1988 by the British Pho-
nographic Industry show that the recording
industry is enjoying substantial growth and
that the LP business is actually enjoying a re-
surgence. The sales value of Ghipments of U.K.
recordings rose 23 percent to $1.04 billion
overall, with album sales rising 27 percent to
$887.7 million, CD sales up 75 percent to
$238.9 million, and cassette sPles rising 24
percent to $365.7 million.107

Hopes were revived for a levy on May 24,
1988, when members of a parliamentary com-
mittee voted 12-10 in favor of an amendment
empowering the government to introduce the
controversial levy.100 However, the House of

Commons approved a government amend-
ment rejecting the levy provision, on June 25,
by a vote of 134 to 37.109 The MCRG then took
its fight for a levy to the European Economic
Community (EEC), with the aim of lobbying
the EEC to adopt the levy solution.110 But the
EEC, in a "green paper," decided instead that
each government shou' .1 follow its own views
on the issue."

Canada"2

The Canadian Government recently re-
placed its 1924 Copyright Act with a new act
that grants artists the right to control their
works and extends copyright protection to
computer programs as we11.113 The Copyright
Act of 1924 contained provisions for a "com-
pulsory" license, whereby recording compa-
nies conld automatically obtain the right to
record any song made and sold in Canada sim-
ply by paying a statutory royalty of 2 cents per
playing surface.

'°5Nick Robertshaw, quoting Simon Coombs, Conservative Parhament Member, "U K Gov't Rejects Home-Tape Levy," op cit.,footnote 99, p 3.

'°g"U K.. Croup Urges Home Taping Levy MusiciansJoin Major Drive toWin Over Gov't,"Billboard, vol. 100, N. 10, March 5, 1988,4.

"'Teter Jones, "U K Sales Belie Dire Predictions Despite Problems, Music Biz Shows Growth,"Billboc d, vol 100, No. 22,May 28,
1988, pp. 1, 83.

"55Nick Robertshaw, "Hopes Revived for U K Tape Levy," Billboard, vol. 100, No. 24, June 11, 1988, 76
'°9Mike Hennessey, "U K Commons Rejects Tape Levy IFPI Decries 'Moral Injustice'," Billboard, vol. 100, No. 31, Aug. 6, 1988,p3.

13.

"-Jeremy Coopman, "Two Setbacks Hit U K Struggle for '3Iank Tape Levies," Variety, vol 332, No. 5, Aug. 24, 1988, p. 104.
"Comm ission of the European Communities, Green Paper on Copyright and the Challenge of Technology - Copyright Issues Re-

quinng Immediate Action, COM (88) 172 final, Brussels, June 7, 1988

"2Material for this section is incorporated from Earl Green, "Canada at Long Last is Replacing Copyright Act around since 1924,"
Variety, vol. 331, No 8, June 15, 1988, p 31, Kirk LaPointe, "Canada Passes Copyright Reforms," Billboard, vol. 100, No. 24, June 11,
1988, pp I, 78, Kirk LaPointe, "Commons: 'Nr,Morc Delay"- Reform Bill Returns to Senate," Billboard,s ol. 100, No 22,May 28, 1988,
p 75, Kirk LaPointe, "Copyright Act Open ., Door for New Mechanical Rates," Billboard, vol. 100, No 26, June 25, 1988, p 71, Kirk
LaPointe, "New Elections Kill Broadcast Plan Deal to Scrap Turas on hold," Billbccird, vol 100, No. 42, Oct. 15, 1988, p. 72, Kirk
LaPointe, "Senate Blasted for Copyright Stand CRIA Head Decries 'Cultural Assassins'," Billboard, vol. 100, No 21, May 21, 1988, p.66. Kirk LaPointe, "Senate Digs In Showdrwn May Loom on Copyright Bill," Billboard, vol. 100, No. 12 Mar 19, 1988, p. 84, Kirk
LaPointe, "Senate- 'No Deal on Copyright Bill' -Reform AdvocatesSufTer Major Setback," Billboard, vol. 100, No. 20, May 14, 1988, p.70, Kirk LaPointe, "Senate Softens on Copynght Amendment Issue," Billboard, vol. 100, No 23, June 4, 1988, p. 58, Chris Morns,
"Canada Nears Mechanical Rates," Billboard, vol 100, No 30,July 23, 1988,pp 1, 76, OTA stafTinterview with and materials received
from the Canadian Musical Reproduction Rights Agency Ltd.

"3See ch 3. pp 38-39 for a detailed description of the ne d copyright law
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The new Copyright Act gives publishers the
right to grant a license on terms and at a rate
stipulated by them, or to refuse to issue a me-
chanical license. The new act also provides a
system to help writers and publishers negoti-
ate and collect copyright fees. The-. 2-cent-a-
song compulsory license has been abolished,
giving creators and record companies the op-
portunity to negotiate new rates that are in
line with rates in other countries.114

In addition, the new Copyright Act provides
harsher penalties for copyright infringement.
The previous maximum penalty was a $200
fine. It is now set at $25,000 and 6 months in
jail on summary indictment and $1,000,000
and 5 years in jail upon conviction on indict-
ment.

The second installment of copyright legisla-
tion is expected to deal with the home copying
of records, videotapes, and computer pro-
grams, the distribution of royalties from
video rentals, cable fees for retransmission,
and copyright protection for computer chips.

The recording industry, arguing that home
taping has deprived them of millions of dol-
lars in revenues, has fought long and hard for
revisions to the old Copyright Act. The results
of a recent consumer survey commissioned by
the Music Copyright Action Group, which in-
cludes the country's leading trade organiza-
tions, indicate that home-taping losses to the
recording industry may exceed $600 million
(Canadian) or 68 million in unit album
sales.116 Previous studies estimated losses be-
tween $50 million and $100 million.116 In this
first-ever consumer survey by the music busi-

ness, approximately 60 questions were asked
of about 500 people in telephone conversa-
tions that averaged about 14 minutes. The
findings revealed not only high incidences of
home taping (63 percent of those surveyed in
the 15 to 54 age group had made a home tape
within the previous year), but also strong sup-
port for compensation to the copyright owner
for income lost due to home taping, with the
heaviest tapers favoring a blank-tape levy.

Despite these estimated losses, the Cana-
dian recording industry has enjoyed its fifth
straight year of revenue growth. The results of
a Statistics Canada study117 show that in the
year ending March 1987, both Canadian im-
ports and exports had increased substantially
and the industry experienced a 10.5 percent
increase in revenues, despite a decline in the
market share of albums, from 78 to 31 per-
cent, with a slight rise in the market share for
cassettes. CD sales tripled from 4 to 12 per-
cent, providing the major boost in revenues.

Other Countries118

Hungary. Hungary imposed a levy on
blank tapes in 1983 that amounts to 8 percent
of the selling price of a blank tape. Revenues
from the levy system are distributed among
the copyright holders of recordings, with 50
percent going to the authors, 30 percent to the
performers, and 20 percent going to the pro-
ducers of audio recordings. In the case of
video recordings, 70 percent is distributed to
the authors and 30 percent to the perfprmers.
The performers' shares are not individually

After months of negotiation, the new mechanical rates kin efrect untd October 1990) were fixed at 5 25 Canadian cents per track
for all records sold after Oct 1,1988, regardless of when the record was released Extended works of more than 5 minutes will receive
1.05 cents for each additional minute or fraction thereof

'Tanadian Independent Record Production Association (CIRPA), A Study On Home Taping, prepared on behalf of The Music
Copyright Action Group, ISBN 0-921777-02-7, 1987.

"eSee Kirk LaPointe, "Canada Study Copying Is Rampant," Billboard, vol 100, No 12, Mar 19, 1988, pp 1, 106

"'Kirk LaPointe, "Stats Canada Surveys 86-87 Mu sic Scene Report Rcv als Overall St rengthen rig of Indu stry," Billboard, vol 100,
No. 31, July 30, 1988, p. 62.

Material fur this section taken from Yvonne Burckhardt, "Legislation on Private Copying in Europe and Its Implementation,"
and Yvonne Burckhardt, "'New' Rights of Performers," op cit., footnote 90
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distributed, but rather used for social pur-
poses.119 The Bureau for the Protection of
Authors' Rights collects the revenues from
the levy and then transfers the amount due
performers to the Association of Hungarian
Art Workers' Unions, which distributes the
funds. The purpose of the Association is to
provide support to the profession, to perform-
ers of all ages, and to sponsor study trips,
scholarships, festivals, etc.

freland.12o _ Iceland introduced a levy on
blank audiotapes and videotapes, as well as on
recording equipment in 1984. The levy was set
at 10 Icelandic Kronen (19 cents) for
audictapes and 30 Icelandic Kronen (57 cents)
for videotapes. The recording equipment is
levied at four percent of the import price or
the manufacturing price. Eighty-five percent
of the total revenue collected is distributed;
the remaining 15 percent is put into a cultural
fund supervised by the Ministry of Education.
The proceeds from the audiotape levy are col-
lected by one body, and distributed to the per-
forming artists and producers (46 percent),
music authors (46 percent), and lyric writers
(8 percent). The pQrformers' share is depos-
ited into a fund for the promotion of the pro-
fession, particularly for music schools.121

Wert Germany. West Germany has a levy
on blank tapes in addition to one on recording
equipment. Erich Schulze, President and
General Manager of Gesellschaft fur
musikalische Auffuhrungs - und mechanische
Vervielfaltigungsrechte (GEMA), has com-
mented that the introduction of a blank-tape
levy has not had a negative impact on the
competitive situation of West German or for-
eign tape manufacturers. On the contrary, he

asserts that product sales have risen steadily,
while retail prices have actually declined con-
siderably.122

The levy is set at 2.50 Deutsche marks
($1.35) for audio recording equipment, 18 DM
($9.78) for video equipment, .12 DM (6 cents)
per hour of recording time for audiocassettes,
and .17 DM (9 cents) per hour of recording
time for videocassettes. Revenues from this
system, which took effect July 1, 1985, are dis-
tributed among the various collection socie-
ties for music authors (42 percent), perform-
ers and producers (42 percent), and lyric
authors (16 percent). Gesellschaft zur Verwer-
tung von Leistungsschutzrethten (GVL), the
performance rights society, distributes the
proceeds according to the same scheme used
for the distribution of revenues from the
broadcasting of commercial records, with the
performers receiving 64 percent of the share
and the producers receiving the remaining 36
percent.

In 1985, West Germany collected 50 million
DM ($27,174,000), 16 million DM ($8,695,000)
of it in the audio field and 34 million DM
($18,000,000) of it in the video field. Of this
amount, the performing rights society re-
ceived 3.9 million DM ($2.1 million) from its
audio recording equipment levy, and 2.4 mil-
lion DM ($1.3 million) from its blank-
audiotape levy. In addition, GVL received 4.6
million DM ($2.4 million) from its video
equipment levy, and 2.1 million DM ($1.1 mil-
lion) from its blank-videotape levy. Of this
amount, the performers received 64 percent
and the producers 36 percent, which resulted
in 8.2 million DM ($4.4 million) being distrib-
uted among the performers.123

"51J. L Tournier, op. cit , footnote 92, table 2.

'20The following section is taken from J.L. Tournier, op. cit , footnote 92, table 2.

wyvonne Burckhardt, "Legislation on Private Copying in Europe and Its Implementation,' op cit., footnote 90, p 10
'22Erich Schulze, President and General Manager, GEMA, let,er to OTA, June 7, 1989.

'23Yvonne Burckhardt, "Legislat;on on Private Copying in Europe and Its Implementation," op. cit., footnote 90, pp 5-6.
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In 1987, West Germany collected
93,500,000 DM ($50,080,343) in total blank-
tape revenues; 28,600,000 DM ($15,318,693)
in the audio field.,24

Sweden. Sweden, unlike the other coun-
tries discussed above, has introduced a tax
system on blank tapes, in which the revenues
collected from the tax go to the government,
which decides what to do with the funds. The
rate is set at 1.50 SKr (23 cents) per audiotape,
and 15.00 Skr ($2.35) per videotape.125 Two-
thirds of the revenues collected are used for
unspecified purposes; 80 percent of the re-
maining one-third is put into a cultural fund
and the remaining 20 percent divided among
the author (40 percent), performer (30 per-
cent) and the producer (30 percent). The reve-
nues due the performer are transferred to the
performers' collection society (SAMI), which
deducts half for administration costs and di-
vides the other half according to the same
scheme used for distributing revenues from
the broadcasting of records. This leaves the
performer with a relatively small share of the

revenues from the tape tax.

In 1986, the performers' collecting society,
SAMI collected 900,000 SKr ($154,800) from
its tape tax, half of which was used for collec-
tive purposes and the rest distributed indi-
vidually to performers.126 From June 1987 to
June 1988, Sweden collected 130,000,000 SKr
($20,300,000) from its blank-tape tax. Of this
amount, 3,000,000 SKr ($470,000) was dis-
tributed to rights holders in the music field,
and 848,000 SKr ($132,700) to producers of
phonograms. The state retained 127,000,000
SKr (19,830,000) as fiscal revenue.127 The In-
ternational Federation of Phonographic In-
dustries notes that the amount distributed to
right owners has remained unchanged for the
:-,ast three years, while the total revenue col-
lected has increased substantially.128

Tables 5-1, 5-2, and 5-3 summarize the leg-
islation and implementation of levies and
taxes on private copying in Australia, Austria,
Finland, France, West Germany, Hungary,
Iceland, Norway, Portugal, Spain, and Swe-
den.

124J. L. Tournier, op cat., footnote 92, table 2.

'25Ibid., table 3

'26Yvonne Burckhardt, "Legislation On Private Copying In Europt id Its Implementation,' op cit. , footnote 90, p 12

127J. L Tourner, op. cit. , footnote 92, table 3
128/thd

1 41.



Table 5-1.-Privat Copying Royalties - Legislation and Implementation

Country Date of law Basis of royalty Rate of royalty Beneficiaries

Australia Copyright Amendment Blank audio tape: Not yet decided Producers of phonograms
Act 1989 Authors

Austria LAW tile. 321 of Blank audio tape: AS 1.60M (USD 0 12) Producers audio/video
2 July 1980 Special rate:AS 2 40/h (USD 0 18), Authors

when no contract Performers
Blank video tape: AS 2 56M (USD 0 19)

Special rate:AS 3 85M (USD 0 29),
when no contract

Finland Law No 442 of
8 June 1984

Blank audio tape.

Blank video tape:

FM 1 8M (USD 0 41) Authors
FM 0 03/min
FM 3 6/h (USD 0 82) Performers
FM 0 06/min

Producers audio/video

Franco Law No 85 660 of Blank audio tape:
3 July 1985 Blank video tape:

FF 1 5/h (USD 0 24)
FF 2 25M (USD 0 36)

Authors
Performers
Producers audio/video

Germany 1965 Copyright Law. Blank audio tape:
(Federal as amended Blank video tape:
Republic) 23 May 1935 Audio hardware:

Video hardware

DM 0 12M (USD 0 06) Authors
DM 0 17M (USD 0 09) Pe. ormers
DM 2.50 per item (USD 1 34) Producers audio/video
DM 18 00 per item (USD 9 64)

Hungary Decree No 15 of Blank audio tape:
20 November 1982 Blank video tape:

8% of sale price
8% of sale price

Authors
Performers
Pr±clucers audio/video

Iceland Law No 78/1984 of Blank audio tape:
30 May 1984 Blank video tape:

Audio hardware:
Video hardware:

IK 10 per piece (USD 0 19) Authors
IK 30 per piece (USD 0 57) Performers
4% of sale price Producers audio/video
4% of sale price

Portugal LAW No 45/85 of Blank audio tape:
17 September 1985 Blank video tape.

Audio hardware:
Video hardware:

to be decided Authors
Performers
Producers audio/video

Spain Law No. 22/1987
November 1987
Decree of 21 March 1989

Blank audio tape:
Blank video tape:
Audio hardware:
Video hardware:

to be decided Authors
Performers
Producers audio/video

NOTE Exchange Rates at 13 Alalch 1909

SOURCE IFPI data pfowded by Inlemational Fedefabon of Musicans. July IWO



Table 5-2.TaxatIon on Private Copying

Country Date of law
Total Revenue

Basis of tax Rate of tax collected
Amount distnbuted
to right owners

Amount retained
by State as
fiscal revenue

Norway Law No. 74 entered Blank audio tape:
into force on
1 January 1982 Blank and

pre-recorded video
tape3:

NOK 3 00 per tape
(USD 0.44)

NOK 15 00 per tape
(USD 2.21)

Recording equipment: Hardware: audio/video

1988 tape levy
NOK 45,000,000
(USD 6,621,900)

NOK 25,000,000
(USD 3,679,180)
(NOK 4,0rJ,000 or
USD 586,600 for
producers of pltonograms)

NOK 15,000,000
(USD 2,207,500)

(audio/video) N/A NOK 65,000,000 Nil NOK 65,000,000
(USD 9,565,000) (USD 9,565,000)

Sweden* Law of 24 Juno 1982 Blank audio tape: SK 1 50 per tape
(came into force (USD 0 23)
1 July 1982) Blank and

pre-recorded video SK 15 00 per tape
tapes: (USD 2.35)

June 87/June 88
SK 130,000,000
(USD 20,300,000)

SK 3,000,000
(USD 470,000)
to right owners in
the music field
including SK 848,000
(USD 132,700) to
producers of phonograms

SK 127,000,000
(USD 19,830,000)

NOTE .11 shouId be noted that the *mount chstobuted tc right owners has remained unchanged for the past three years whereas the total reyenuc collected by the State has increased substantially
Exchange rates at 13 Much 1980

SOURCE* IFF1data provided by International Federation of Musicians. July 1069



Table 5-3.Private Copying Royattles - Distribution

Country Gross revenue DIstnbution among right owners Cultural fund/social fund
Australia not yet implemented

2/3 producers
1/3 authors
(producers have agreed to give 1/3 to
performers)

15% Cuttural/social fund

Austria 1988
Local currency
Audio: AS 23.254287

(USD 1,771.080)

Video: AS 83,113,315
(USD 6,330.=)

Total. AS 106.637,602
(USD 8,101,112)

&Jig
17% producers of phonograrns (LSO)
17% performers (recorded performances) (LSG)
3% performers (OSTIG Irv. performances)
63% authors (49% Austro- Mechana, 14% Uterar
Mechana & VG Rundfunk)

yldf/2
4% audio producers and performers (LSG)
3 9% performers (OS11G - VEIK)
14 8% authors (literary works)
28 7% authors (musical works)
22 8% film/video producers
25 8% broadcasters (VG Rundfunk)

51% of the total
remuneration must be used
for social and cultural
purposes by collecting
societies

Finland 1987

Audio: FM 13,937,813
(USD 3.198,946)

Video: FM 30.806,371
(USD 7,070.513)

Total. FM 44.744,184
(USD 10,269.478)

(1/3 of total income distributed)

25.5% producers of phonograms
25 5% performers
44% authors (musical works)
5% writers and publishers
YlifeSt
12 8% authors (musical works)
3 2% producers of phonograms

recording artists
30% actors/choreographers/d sneers
6% directors
1:r% authors (literary works)
30% tournalists/interpretere/scenery and costume
designers and cameramen

66% Culture! Fund for the
promotion of national
cultural investment in
Finnish phonograms and
video productions

France 1988

Audio: FF 103.185,757
(USD 16.313.954)

Video: FF 297.674,556
(USD 47.063,171)

Total: FF 400,860,313
(USD 63,377,125)

(75% of income distributed to individual right
owners)

50% authors/publishers of musical works
25% performers
25% producers of phonograms

33% authors
33% performers
33% video/film producers

The collecting societies
must use za of revenue for
the promotion of audio/
audiovisual producbons
and live performances



Table 5-3. Private Copying Royalties - Distribution (continued)

County

Germany
(Federal
Republic)

Gross revenue Distribution among right owners Cultural fund/social fund

1987
Audio: DM 28,600,000

(USD 15.318.693)

Video: DM 64,900.000
(USD 34.761.650)

Total. DM 93,500,000
(USD 50.080,343)

tad&
42% authors/publishers of musical works (GEMA)
26 9% performers (GVL)
15 1% producers of phonograms
16% authors of literary works (VG WORT)

YISLOSI

21% authors/publishers of musical works (GEMA)
13 4% performers (GVL)
7 6% producers of phonog. (GVL)
8% authors of literary works (VG WORT)
50% filmMdeo authors and producers

None by law but the
collecting societies
provide cultural funds
and social welfare
schemes

Hungary Audio: FT 22,000,000
(USD 405.400)

Video N/A

&gal
20% record producers (Hungaraton)
30% performers
50% authors

Y.I024
70% authors and other copyright owners
30% performers

The share to gerformem
must be used for social
purposes and not for
individual distribution

Iceland N/A (85% of total revenue is distributed)
Audio
23% producers of phonograms
23% performers
46% authors (musical works)
8% authors (literary works)

Y.10.1312

Not available

Not yet implemented

15% Cuthrral Fund
supervised by the Ministry
of education

(80% of total revenue is distributed)
to nght owners)
tiltakt
40% authors
30% producers of phonograms
30% performers

Yisles2
40% authors
30% producers of videograms
30% performer

20% Cultural Fund

NOTE Exchantr Rates at 13 Match 1069

SOURCE 14' PI data povided by Internat.:0W redeti0On 04 MuS44011 JuN 1989
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-1Chapter 6
The OTA Survey

WHY DO AN OTA SURVEY?

Very early in the study it was clear that OTA
needed its own survey of home taping and
copying behavior. A number of previous sur-
veys of taping behavior had been performed,
but they did not meet OTA's needs in develop-
ing and discussing policy options for Con-
gress.

The authors of a previous OTA study, Intei-
lectual Property Rights in an Age of Electron-
ics and Information, noted the need for a new
survey. In its brief review of surveys of taping
behavior, the report noted that "lelxisting
surveys vary considerably, and rapid changes
in technologies and use make previous sur-
veys of harm increasingly less relevant. Con-
ducted by parties involved in the intellectual
property debate, most of the surveys that are
available are, moreover, subject to bias." A
congressional request letter for the home
copying study2 cited the above passage to sup-
port the need for a new survey.

A review of the earlier surveys at the begin-
ning of this project confirmed the view that
they were not a suitable basis for a congres-
sional policy study. Briefly, there were four
problems.

First, several years had passed since the
most recent surveys of home-taping behavior,
and the current rate of technological change
may have rendered their results less than use-
ful.

Second, most previous survys were per-
formed by the electronics industry and the re-
cording industry groups, or by other organiza-
tions that were parties to the home-copying

debate. Although many of these were profes-
sionally prepared surveys, they nevertheless
reflected fundamental biases, as will be dis-
cussed later. Further, the surveys were very
different in methodology so that their results
could not be compared.

Third, in many cases, the published reports
on these surveys were incomplete. Often the
precise wording of questions, specific details
on the sampling plan, or other data were not
available for examination.

Finally, the OTA assessment needed a
broader empirical focus than previous studies
offered. Earlier studies had focused only on
one medium, usually audiotaping. To provide
a context for policy options, OTA needed some
comparable information on different types of
copying and on possible similarities and dif-
ferences in behavior. In addition, OTA needed
information on public perceptions of and
opinions on various policy alternatives, pref-
erably from the same population.

Recency of Surveys

The age of the surveys was probably the
least important of the objections, but it was
still a troubling one. Technology has been
changing rapidly; new products have been en-
tering the market place, and their availability
has given consumers new options in their pur-
chasing and copying behavior.

A number of surveys of home audiotaping
behavior were conducted in the late 1970s and
early 1980s. (See table 6-1 for a summary of
previous surveys of home taping reviewed by
OTA.) The most recent major survey was

'U S Congress, Office uf Technokgy Assessment, Intellectual Property Rights in an Age of Electronics and Information, OTA-
CIT-302 (Melbourne, FL Kreiger INiblishing Co , April 1986), p. 201.

2Letter from Senator Dennis De Concim, Chairman, Senate Subcom mince un Patents, Cupyrights and Trademarks, and Represen-
tative Robert W Kastenmeler. Chairman, House Subcommittee on Cuurts, Civil Liberties and the Administration ufJustice tu Mr.
Frederick Weingarten, Office of Technolog Assessment, May 8. 1987, p 2

139 149
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Table 6-1.Surveys on Horne Audlotaping

role Sponsor Surveyor Year(s) Methodology

The Prerecorded Music
Market An Industry Survey

A Study on Tape Recording
Practices among the
General Public

A Survey of Households
with Tape Playback
Equipment

Blank Tape Buyers: Their
Attitudes and Impa,1 on
Prerecorded Music Sales

Home Taping: A Consumer
Survey

1981 Estimate of Loss Due
to Home Taping: Tapers
Reports of Replacement

Why Americans Tape: A
Survey of Home Audiotaping
in the U S

Home Taping in America:
1983 Extent and Impact

Warner Communications Inc

Recording Industry Assn of
America/National Music
Publishers Assn.

Copynght Royalty Tnbunal

CBS Records

Warner Communications, Inc

Warner Communications, Inc

Audio Recording Rights
Coalition

Recording Industry Assn of
America

National Analysts,
Div of Booz, Allen
Hamilton & Co

The Roper
Organization

William R Hamilton
& Staff

CBS Records Market
Research

National Analysts,
Div of Booz, Allen
Hamilton & Co

1978 3,385 personal
interviews

1979 2,004 adults plus
131 10 to 17 year
olds; telephone
interviews

1979 1,5;1. telephone
interviews, aged 14
and over

1979-80

1980 32

WCI Consumer Research 1981 82

Yankelovich, Skelly &
White, Inc

7,500 telephone
interviews; 1,000
mail interviews;
1,000 in-stori
interviews - all
record & tape buyers

2,370 face-to-face
interviews

3,264 mail interviews
with diary, aged 10
and above

1982 1,018 telephone
interviews with
persons aged 14 ana
over who hi.d taped
in past 2 years

Audits and Surveys 1983 1,354 mai interviews
and dianes; 589
personal interviews
and tape audits

souncE orrice of Technology Assessment, 1989

published in 1983 for the Recording Industry
Association of America (RIAA).3 Thus, most
studies were completed before the wide avail-
ability of portable walkabout tape players and
compact disc players, technologies that are
having a profound effect on home entertain-
ment. The most recent survey that included

consumer attitude.. toward copying behavior
and possible policy alternatives (e.g., the ac-
ceptability of e tape levy to offset losses due to
copying) was published in 1979 by the Copy-
right Royalty Tribunal:* It is likely that there
have been changes in attitudes and opinions
since that time.

3Audits and Surveys, Home Taping in Amenca: 1983, Extent and Impact, report prepared for RIAA, New York, NY, 1983.
'Copyright Royalty Tribunal, A Survey of Households with Tape Playback Equipment, Washington, DC, September 1979.
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Biases and Lack of Comparability of
Previous Studies

Table 6-1 shows that most of the institu-
tional sponsors of previous surveys of home
taping were stakeholders in the home-copyin,,
debate. Such sponsorsnip does not necessarily
produce a biased study. A study that was pro-
duced for advocacy purposes is immediately
suspect, however, and if complete data are not
available for examination, such suspicions
cannot be put to rest. While most of the sur-
veys were performed by experienced survey
research firms that used generally accepted
survey and statistical techniques, biases could
still arise in the wording of questions, choices
of measures, or selection of questions to be
asked.

Previous surveys have used various meth-
odologies and measures of taping activities.
Survey methodologies have ranged from face-
to-face interviews to audits (actually counting
tapes and records owned) to mail surveys to
telephone interviews, as shown in table 6-1. To
measure taping activities, some surveys have
used the "number of tapes" purchase& or
used,6 others the "instances of taping,"7 and
still others the "number of pieces of music
copied."8 In addition, some questionnaires
asked about ta?ing activities in general, while
others focused on one specific instance of tap-
ing. The populations varied as well, with some
surveys interviewing the general public, some
interviewing only people who made home
tapes, and some focusing on people who fre-
quented record stores.

With all these differences in selection of
question, population, and unit of measure, it
was extremely difficult to resolve differences
among survey results. For example, Why
Americans Tape, commissioned by the Audio
Recording Rights Coalition found that home
audio recording stimulated sales of pre-
-c,corded material. This was based on a hrge
number of positive responses to questions
such as, "Have you ever discovered 'hat you
like performers or composers as the result of
taping one of his or her albums from a bor-
rowed recording?" and "Has this ever led you
to buy a record or prerecorded tape of this
performer or composer?"9 On the other hand,
Home Taping zn America, commissioned by
the RIAA, found that taping did not stimulate
sales. In personal interviews, subjects were
asked, "Thinking of the (record/tape) you
bought most recently, which of the following
reasons an this card, if any, best describe why
you bought it?" Of nine suggested reasons,
only a small number of respondents selected
"heard other music by artist/group on a
home-recorded tape" or "heard a home-re-
corded tape of it."l9 Thus, it was clear that
raising the question in different ways could
elicit very different answers. While it can
sometimes be argued that one formulation of
a question is "better" than another in an ob-
jective sense, the choice of a "better" formula-
tion is often a matter of opinion that wilt be
influenced by the motivations of the survey
sponsors and the expected uses of the survey
results.

'Fur exam ee CBS Returds Mar ket Research, Blank Tape Buyers Their Atti tudes and Impact on Prerecorded Mu..ic Sale , 1980

°Audits And Surveys, op cit , footnote 3

'Copyright Royalty Tribunal. r.:p cit . footnote 4

°The Roper Or:. nization, A Study on Tape Recording Practices of the General Public, June, 1979

°Yankelovie h. Skelly, and White. Inc., Why American, Tape. A Survey uf Home Audiotarhng in the United States. report prepared for
the Audio Recording Rights Coalition, Septembe. 1982

'Audits and Surveys, op cit footnote 3
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Data Not Available for Examination

Different measures and different forms of
questions made it difficult for OTA to use pre-
vious studies for purposes of comparison in
developing its policy analysis.

More problematic, however, was the fact
that many of the previous surveys' data were
not available for detailed analysis, or for inde-
pendent replication. In some cases, it was not
possible to determine the exact wording of
questions or instructions to respondents. For
example, the survey completed by Audits and
Surveys for the RIAA" examined the taping
behavior of several hundred peop'e who main-
tained taping diaries during a month of 1983.
The report on the survey did not, however,
elaborate on the instructions given to respon-
dents or the criteria they were to use in classi-
fying their reported behaviors. In addition, a
1980 report by CBS Records Market Research
indicated that blank tape purchasers "pri-
marily tape to mak.; custom tapes and to save
money," but did not indicate the precise ques-
tions used to elicit these results.12 Similarly,
the report was based on the results of three
separate surveys, but did not indicate how
they were combined to produce a single result.

Reports on some other surveys did provide
exact wording for the questions reported. It
was not always clear, however, that all ques-
tions were reported, nor was it possible to ob-
tain responses to the questions that were not
reportad. Thus, OTA could not use the results
of the previous surveys, except to note general
trends.

The OTA report will occasionally refer to
previous surveys and compare the results of
the 1988 OTA survey with some previous
study, but this must be done with caution,

since the results are comparable only in the
most general sense.

Narrowness of Focus

Most previous work focused on one particu-
lar type of copying. The surveys in table 6-1,
for example, deal only with audiotaping be-
havior. Some of these studies had been re-
markably detailed as they intensively ex-
plored such topics as the amount of time
spent making audiotapes, the ;umbers of
tapes used, the types of music copied, the
numbers of pieces of music recorded per tape,
etc. The survey sponsors often considered
such detailed data necessmy both to under-
stand their markets thoroughly and to sup-
port partisan positions, such as claims of eco-
nomic harm to the recording industry.
However, this wealth of detail would be of lit-
tle help to Congress in understanding how
audio taping fits into the general pattern of
home taping and copying.

A more general understanding -A this pat-
tern would be very useful in developing policy
alternatives. It would be helpful to under-
stand, for example, whether people who
audiotape frequently also videotape fre-
quently. Is there some specific group of people
who consistently make home copies of copy-
righted matorial of every type? Or are the us-
ers of audiritapes, videotapes, and computer
copies different groups of people with differ-
ent sets of motivations and incentives? Previ-
ous studies were not helpful in answering
these questions.

Similarly, few of the previous surveys
closely coupled a study of taping or copying
behavior with attitudes about intellectual
property. They would thus be of little help in
determining which kinds of home copying ac-
tivities tended to violate contemporary Amer-

"Audits and Surveys, op cit , footnote 3.

12CBS Records Market Research, op cit. footnote 5, p I I
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ican social norms and whether the attitudes of
home copiers were fundamentally similar to
those of people who did not make copies.

Given the rapidity of technological change
and the blurring of boundaries between differ-
ent copying technologies, Congress may want
the option of dealing with home copying in a
general way, rather than on a piecemeal basis.
This necessitates some grasp of the general
pattern of taping and copying. Similarly, Con-
gress may want to understand differences, if
any, between copiers and the rest of the popu-
lation, before selecting a policy alternative.

GOALS OF THE OTA SURVEY

OTA had some specific goals in developing
this survey. They met with varying degrees of
SUCcess.

The first goal was to manage the problem of
bias. OTA recognized from the outset that it
would be impossible to eliminate all bias from
its own survey. The objectives here were more
modest. The first was to minimize bias to the
extent possible by avoiding some of the prob-
lems observed in previous studies. Second,
and more important, was to use an open proc-
ess for developing the survey approach and
the survey instrument. In this way, areas of
unavoidable bias, disagreement, or uncer-
tainty, could be clearly identified and dis-
cussed. Therefore, outside survey experts,
stakeholders, and members of the public were
involved in every step of the sur,,ey develop-
ment process. The review process is discussed
in detail in appendix A.

The next goal was to develop a survey that
would be helpful in developing useful policy
options in an age of rapid technological
change. Two roajor objectives supported this
goal. First, the survey was to include ques-

tions on a range of home-copying activities,
not just audiotaping. It was hoped that the
survey could identify similarities and differ-
ences in usage across technologies to help as-
sess whether the same policy levers could af-
fect different types of copying behavior. Given
limited time and resources, this objective was
only partially fulfilled. The final OTA ques-
tionnaire included questions about audio and
video copying. The second objective was to
gather information on public awareness of
and opinions on policy issues. There had been
a few public opinion polls on some of the spe-
cific remedies. For example, the Copyright
Royalty Tribunal conducted a poll that ex-
plored peoples' attitudes toward possible
remedies such as a tax on audio tape.13 OTA
planned to examine attitudes and opinions in
light of copying behavior to determine those
that were widely held and those that were pe-
culiar to people who copied.

Another goal of the OTA survey was to pro-
vide information in a form that would be use-
ful in an independent assessment of the eco-
nomic effects of copying on the
copyright-holding industries. Results of sev-
eral previous surveys have been used to esti-
mate alleged "economic harms" to industry.
OTA intended to pursue economic analyses
that would weigh impacts on the general pub-
lic, as well as on the industries involved. The
survey represented one phase of data collec-
tion for these analyses, which are described in
chapter 7.

The final goal of the OTA study was to pro-
vide an open and available database on home
copying that could be used or reanalyzed by
others. The OTA survey instrument and all
data collected arc wailable through the Na-
tional Technical L.formation Service. It is
hoped that this survey will be the basis for fu-
ture studies.

'3Copyright Royalty Tribunal, op eit , footnote 4

I 5 3
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DESCRIPTION OF THE FINAL
QUESTIONNAIRE

The final questionnaire was introduced to
respondents as a national survey on how the
public uses audio and video technology. The
topic of copying was not flagged as the par-
ticular area of interest. Indeed, to establish
the proper context for questions about taping
and copying, it was necessary to ask many gen-
eral questions about peoples' use of home
audio and video technology.

The final questionnaire was devoted pri-
marily to the use of home audio technology,
with a small section on video technology. As
mentioned earlier, the original plan called for
questions on computers as well. One goal of
the survey was to compare different types of
home copying and to determine whether the
pattern of home audiotaping was similar to
other types of home copying. As the survey in-
strument was developed, however, it became
clear that there was not enough time to cover
all three subject areas adequately.

To retain some measure of nonaudiotaping
activities, the final survey included a short
section on videotaping and copying. The vide-
otaping section, while considerably shorter
and less detailed than the audio section, was
designed to parallel some of the audiotaping
measures. The section included questions on
videocassette recorder ownership and on re-
cent VCR-related activities, including record-
ing off-the-air, renting or buying tapes, and
copying prerecorded videotapes. People who
did not have access to VCRs or who had not
made a tape within the past year had to an-
swer only a few questions in this section.

The audio section was the longest segment
of the survey instrument. It included ques-
tions on music listenino., ownership of audio

recording and playback technology, purchase
of prerecorded audio products, as well as
home taping behavior and motivations. Peo-
ple who did not listen to recorded music were
required to answer only a few brief questions
in this section.

Music listening formed the context for
questions in the audio section. The question-
naire attempted to develop measures on the
importance or value of music listening to the
respondent. It then explored all the different
ways in which the respondent acquired the re-
corded music that he or she listened to most
recently, including purchases, gifts, and tap-
ing from various sources. The survey contin-
ued with detailed questions about the most
recent experiences of purchasing and taping
prerecorded music, where appropriate. The
survey also attempted to establish an inven-
tory of the number of recordings and the types
of audio listening and recording equipment
available to the respondent.

A final section of the survey examined atti-
tudes of the public capers and nontapers
about the home taping of music. In addition,
this section gauged public opinion toward a
range of proposed policy alternatives to ad-
dress the issue of the home taping of music.

A copy of the questionnaire is included in
appendix B of this report.

Study Population, Design, and
Sampling 1 4

The target population of this study con-
sisted of the noninstitutionalized population
of the United States, aged 10 and older. Since
the issues to be addressed by the survey were
broader than measuring the current quantity
of home taping, the survey design did not

'4This section is taken from Schulman, Ronca and Bucuvalas, Inc , Survey of Home Taping and Copying: Final Report. Volume 2:
Detailed Fndings on Home Audio taping, report prepared for Office of Technology Assessment by Joh n M Boyle, Kenneth E. John, and
Jane A. Weinzimmer (New York, NY February 1989), pp. 6-20, and Appendix A (Springfield, VA. National Technical Information
Service, October 1989).
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adopt a sampling frame in whole or part based
on home tapers, as several studies had done in
the past. Rather, the population of interest
was tire potential market for prerecorded
audio products and those potentially affected
by governmental policy related to audiotap-
ing. Past research suggested that the entire
population of the United States, aged 10 and
over, was part of that market. Consequently,
the study design called for a national sample
of the population of the United States, aged 10
and over.

Previous research had established the im-
portance of the younger age cohorts in both
the market for prerecorded music and the use
of home taping. Since it was important to rep-
resent younger persons in the sample ade-
quately, even though response rates among
younger populations are usually lower than
a -age, a disproportionate sampling strategy
was adopted to ensure adequate representa-
tion of the population under 35 years old. The
sample was stratified by age cohort and a
within-household sampling technique was
used to increase the prior probability of seiec-
tion for the 15 to 29-year-old age cohorts. The
use of a probability-based selection, rather
than a quota sampling approach, ensured the
statistical validity of the sample. The specific
details of the sampling procedures are pre-
sented in the contractor's report.

The Field Period

After final approval of the questionnaire, in-
terviewing began in late September 1988 and
continued until late October. A total of 1,501
interviews, averaging 25 minutes, were com-
pleted in this period. As in all population sur-
veys, the demographic characteristics of the
achieved sample varied from current popula-
tion estimates as a result of nontelephone

households, multiple-telephone households,
household size, and differential participation
rates. The sample for the OTA survey was
weighted to current population estimates,
based on household size, age, sex, and race.
The survey findings from this weighted sam-
ple of the population of the United States,
aged 10 and older, should have been projec-
table to the total population from which it
was drawn, within the limits of expected sam-
pling variation. Further details about the
sample appear in the contractor's report.15

In the completed sample there were 563 in-
tervielue with a nationally representative sam-
ple of p( rsons who had taped music from ra-
dio, television, records, tapes, or CDs in the
past year. The survey sample also included a
nationally representative sample of 897 per-
sons who had purchased a record, pre-
recorded cassette tape, or CD in the past year.
In addition, there were 471 completed inter-
views with a nationally representative sample
of people who had used an audiotape recorder
in the past year to tape things other than mu-
sic. In addition, interviews were completed
with a nationally representative sample of 717
persons who had acquired a videotaped pro-
gram by rental, purchase, home recording, or
gift within the past year. Thus, the survey gen-
erated samples of adequate size to afford
some reasonably detailed analyses of home
audio- and videotaping activities.

SUMMARY OF SURVEY
FINDINGS

The OTA survey found that 4 in 10 of a na-
tionally representative sample of persons
aged 10 and over had taped recorded music
(either from a broadcast or from a record,
prerecorded cassette tape, or compact disc) in

'5Schulman, Ronca, and Bucuvalas, Inc., op cit , footnote 14.

....1 P.-- C
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the past year. Thus, home taping was much
more prevalent in 1988 than it had been in
1978-79, when surveys found that 21 to 22
percent of the population were past-year ta-
pers. The 1988 finding was roughly similar to
the taping prevalence found in a 1982 survey.

Music tapers, M general, had a greater inter-
est in music, listened to more music, and pur-
chased more prerecorded music products
than did nontapers. Conversely, the majority
of nontapers listened to little recorded music.

Audiocassette was the most frequently pur-
chased format of prerecorded music. The sur-
vey found, however, that tapers more fre-
quently copied from records than they did
from tapes. People who purchased a
prerecorded item with the intention of taping
from it (as did about one-seventh of the sam-
ple) were far more likely to purchase a record
or CD than a prerecorded audiocassette.
Many people seemed to copy for the purpose
of "place-shifting," that is, copying music
from records and CDs to the more portable
cassette format.

The survey found that a large majority of
people who copied from a prerecorded format
in their last ta oing session were copying their
own record, tape, or CD for their own use.
They usually copied with the intention of
keeping the tape permanently. About one-
fifth taped a copy for a friend or copied a bor-
rowed item. Few copies were made from
homemade tapes.

People who taped from radio broadcasts
were less likely to copy full albums than those
who copied records, cassettes, or CDs. About
half of the last home taping of prerecordet1
formats involved taping of whole alburns.

While home taping certainly displaced
some sales of prerecorded products, survey
data also pointed to some stimulative effects.
Home tapes had value in promoting songs and
performers. in addition, a significant number
of purchasers bought prerecorded products
with the intention of copying them.

The taping of noncnpyrighted material oc-
curs more frequently than the taping of
prerecorded music. Perhaps three-fourths of
taping occasions involved taping something
other than music. Tapes of noncopyrighted
material varied widely in type, length, and
lasting value, with some, like answering ma-
chine messages, being rerecorded often. This
survey did not attempt tu determine how
much space in home libraries was occupied by
prerecorded music as opposed to non-
copyrighted material.

The survey found that people discriminated
little with respect to the grade of blank tape
they used for recording voice as opposed to
music. Indeed, a large majority of respon-
dents had no idea of the grade of tape they
used in their last taping session.

The survey found that the availability of
dual-cassette and high-speed-dubbing tech-
nology had little relationship to the number of
homemade tapes. People with many home-
made tapes, or with few, or even none, seemed
to own equipment with these capabilities in
roughly similar proportions. Thus, technol-
ogy did not seem to drive copying behavior.
Distribution of these features may have re-
flected the number of players in the home, or
their recency of purchase, rather than taping
activity.

Most videocassette recordings, unlike their
audio counterparts, were made for temporary
use. Most videotapings fit the definition of
"time- shifting" outlined in the Sony decision.
A few specific program types including con-
certs and educational shows were copied
with the intention of keeping.

The survey found that, while television tap-
ing was common among VCR owners, copying
tapes was not. Of the tapes that were copied,
only a minority were made from an original
that belonged to the copier. Some originals
were rented from video stores, but the bulk
were obtained from friends. Thus, there ap-
peared to be a modest level of exchange of
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videotapes among friends for the purpose of
copying.

While the survey found a somewhat higher
incidence of video copying among music ta-
pers than among nontapers, there was no
strong convergence between video- and
audiotaping behavior. The survey found that
much home-video and home-audio copying
was done by different people, for different rea-
sons.

Although the general public was unfamiliar
with copyright law as it related to home tap-
ing, people did have opinions on the norms
governing acceptable behavior in the area of
home taping. In general, both tapers and non-
tapers believed that it was acceptable to copy
a prerecorded item for one's own use or to give
to a friend. The only copying behavior that
was universally condemned by tapers and
nontapers was copying a tape to sell.

Although most respondents had little idea
whether the existing situation in home copy-
ing was fair to the recording industry, to per-
formers, or to the consumer, they did strongly
oppose all the tested suggestions for changes
to the status quo that would impose user fees
or limit taping by technological means.

MUSIC LISTENING IN
AMERICA

The survey documented an active interest
in music listening among the American pub-
lic, with frequent listening to music on radio,
television, records, tapes, and compact discs.
A majority (56 percent) of this nationally rep-
resentative sample of persons aged 10 and

older considered listening to music as "ex-
tremely" or "quite" important to them (see
table C2-1).16 Only 7 percent reported that
they had spent no time in the last 7 days lis-
tening to music on the radio and television. By
contrast, a majority of the sample (51 percent)
reported 7 or more hours of listening to
broadcast music.

Generally speaking, the survey found that
people listened to broadcast music more fre-
quently than to music on records, tapes, and
CDs. Indeed, 43 percent of the survey respon-
dents reported that they spent no time listen-
ing to music on prerecorded formats in the
past week. Nonetheless, a majority of survey
respondents (56 percent) reported listening to
recorded music in the past 7 days (see table
C2-4).

CONSUMER AUDIO
TECHNOLOGY

Given the widespread interest in music lis-
tening, it is not surprising that the :Aurvey
found that virtually everyone had one or more
types of audio playback equipment. The pro-
portion of survey respondents with record
players in 1988 was 81 percent, effectively un-
changed from survey estimates of 78 percent
in 1978.17 But the portion of the population
with cassette players had more than doubled
in the past decade, from 38 percent in 1978 to
94 perrant in this survey (see table C2-7).

Most respondents had a number of differ-
ent types of cassette player/recorders. Only 16
percent had only one of the four types of tape
decks examined in the survey. Nearly a quar-
ter had two of the four types; 27 percent had

' allote. All .urvey tables are located in appendix C of this report, arid the numbering is identical to that in the SRBI report (op cit ,
footnote 14) Sri:opting precision, statistical significance, and confidence levels are discussed in the SRBI report, pp 14-20

"Warner Communications Inc., The Prerecorded Music Market An InventorySurvey, March 1978.
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three of the four types; and another 27 percent
had all four kinds of audio cassette equipment
(see table C2-6). This actually understated the
number of cassette decks owned or used by re-
spondents because the survey did not inquire
into the number of player/recorders that the
respondent had within each class.

This survey did not examine whether the
tape players had recording capabilities. Most
tape players currently on the market (except
for automobile stereos and some walkman-
type players) can both play and record. Hence,
most tape players are assumed to be recorders
as well. The survey findings suggested that
virtually everyone aged 10 and older had im-
mediate access to the technology to copy mu-
sic recordings.

THE MARKET FOR
PRERECORDED MUSIC

Given the widespread ownership of cassette
players, it is not surprising that the audiocas-
sette was the recorded music format most fre-
quently owned by the sample population.
Nearly six out of seven respondents (84 per-
cent) reported owning one or more audiocas-
sette tapes. Indeed, nearly half (49 percent) of
respondents reported that they owned 11 to
50 audiotapes. It should be noted that while
audiotapes had achieved the greatest penetra-
tion rate, the LP record remained the most
numerous format for prerecorded musk in
home inventories. The compact disc had the
smallest penetration rate: 18 percent of the
sample reported owning any compact discs.
Among this sample, 83 percent reported hav-
ing purchased a record, prerecorded cassette
tape, or CD in the past. Over half (58 percent)
had purchased recorded music in the past

year. The primary market for prerecorded
music was among the young. The incidence of
past-year purchase of records, cassettes, and
CDs was 89 percent among the 15 to 19-year-
olds, 78 percent among 20 to 24-year-olds, and
71 percent for the 25 to 29-year-olds, and 64
percent among 30 to 34-year-olds.

MOST RECENT MUSIC
PURCHASE EXPERIENCE

The recorded music format most fre-
quently purchased in the past year was the
prerecorded cassette. Seven out of ten past-
year buyers of prerecorded music (70 percent)
reported purchasing a prerecorded cassette
on their most recent purchase occasion, com-
pared with 18 percent buying LP records, 12
percent buying compact discs, and 3 percent
buying 45-rpm records. When the purchase
period was restricted to the past month's pur-
chases and all purchases were counted by
type, however, the survey findings suggested
that in the last quarter of 1988, prerecorded
cassettes represented 51 percent of the music
recordings sold to sample respondents; long-
play records accounted for 22 percent of units
sold; compact discs accounted for 21 percent;
and 45 rpm records accounted for 7 percent of
the units sold.

Projection of Music Purchases

Schulman, Ronca and Bucuvalas used
"past-month" purchases to estimate the
number of units (records, prerecorded cas-
settes, and CDs) purchased in the United
States each year.18 SRBI arrived at a "cor-
rected" estimate of approximately 750 mil-
lion units per year.

'°TheSRBI report includes an estimate of average annual purchases based on analysis of most recent purchases (see SRBI Repurt,
op cit , footnote 14, p 54) In comparing their projection with actual 1988 sales, as reported by RIAA, however, SRBI finds their
projection of 1,500 million purchases per year is too large by about a factor of 2. SRBI attributes this problem to recall error and
applies a 100 percent correction factor to develop what they consider a more a reasonable estimate 750 million purchases per year.
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OTA made an alternative estimate of the to-
tal market for prerecorded music by using re-
spondents' most recent purchases during the
past year. One motivation for this was that
the number of respondents was large: for
"past- year" events. Also, using more aggre-
gated data for the recency of the event and
number of items per event could help reduce
the effect of recall errors. OTA used the data
presented in tables C4-2 and C4-5 on the most
recent purchase to approximate a weighted
average of the frequency of purchases in a
year19 and an average number of items pur-
chased per event (based on past-year purchas-
ers). Assuming a U.S. population of 204 mil-
lion persons age 10 and over, OTA's method
yielded an estimate of 885 million annual pur-
chases of prerecorded music items.

Thus, the survey data yielded a fairly broad
range of values for estimated yearly pur-
chases, depending on the specific data items
and methods used (see table 6-2). But the
range was not very far from RIAA's report
that a record 762 million units were shipped
in 1988.20

MOST RECENT LISTENING
EXPERIENCE

To understand respondents' preferences
and behavior in more detail, the survey exam-
ined the most recent experience of music lis-
tening. It is reasonable to expect that the re-
spondent's recall of the nature and source of
the recording heard on this occasion to be

Table 6-2. Projected Purchasing/Taping Activity

SRBla OTA b

Enmpted number of
yaetty purchases

(records, prerecorded
tapes, and CDs)

Estimated yearty
tapingsc from
prerecorded sources

Estimated yearty
tapingsc from
broadcast sources

750 million 885 million

600 million 578 million

700 million 439 million

Estimates in first column we from the final report by the survey contractor. Schul
man. Ronca. and Bucuvalaw Inc (SABI) They are calculated horn 'pasfimonth*
actraty. adjusted by SclEirs 100 percent correction factor Based on put month
tapers (N 150 for prerecorded taping. N 185 for broadcut taping)

b cgures in second column are OTA stas estimates, calculated from estimated
YearN frequencles (See tables C5-12. C5-13, C5-6, and C5-7 ) Based on "past
year' tapers (N 406 for prerecorded sources. N - 538 for broadcast sources)

c "Tapings refers to instances of recording Number of lapings' es not equrvalent
to number of filled blank cassettes or album equrvalents

SOURCE OTA Survey (September-October 1988)

most accurate. Respondents were asked to re-
port the last time they had listened to re-
corded music on audiotapes, records, or CDs,
not including music on radio or television or
background music in public places. In the ma-
jority (59 percent) of cases, survey respon-
dents reported that their most recent listen-
ing occasion had been within the past week;
for about 18 percent of respondents the last
listening experience was within the past
month (see table C3-1). In all, 88 percent had
listened to music within the past year. These
respondents were questioned about their lis-
tening experience in more detail.

'Tor exam ple, if a person reported that the last u me he bo ight a reLording was 1 munth ago, then an Lst mate of hisy early purchase
frequency was 6 events per year. because (on average) the questiou would be asked midway between purchases

OTA made some approximations m calculati ng t he averti ge. frequLncy of purchases "last week" was assumed te be a week ago, "last
month" a month ago, "last year" a year ago, "year ur more" a t u years, "nut sure" as never This tended to underestimate the true
frequency.

20RIAA Market Research Committee, 1989. (See table 4-1 in this report )
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Most respondents (63 percent) repo- ted lis-
tening to music at home on their most recent
listening occasion; 23 percent reported listen-
ing in a car. Most of the rest were at the home
of a friend or at work.

About two-thirds (64 percent) of those lis-
tening to recorded music within the past year
reported that they were listening to
audiotapes on their most recent listening oc-
casion. Records were a distant second, re-
ported in only 21 perceht of listening occa-
sions. Compact discs were listened to in
another 10 percent of cases. In 3 percent of
cases, respondents reported that their most
recent experience included a mixture of re-
corded formats most often records and
tapes (see table C3-7). In three-quarters of the
cases (74 percent), the survey respondents
were listening to their own records, tapes, or
CDs, rather than someone else's. Those who
were listening to their own recording were
asked how they obtained the recording. In 74
percent of the cases, the listener had pur-
chased the recording for himself. In another
12 percent of cases, the respondent reported
that the recording was received as a gift (see
table C3-13).

Homemade Recordings in the Most
Recent Listening

As mentioned earlier, about three-fourths
of respondents reported listening to their own
recording on the last listening occasiom Of
these, 10 percent reported that they had made
the recording at home. The proportion of
homemade tapes was almost twice as high
among Blacks (20 percent) and 10 to 14-year-
olds (18 percent). Perhaps surprisingly, the
proportion of homemade tapes among re-
cordings last listened to was found to be low
among 15 to 19-year-olds (5 percent) (see ta-
ble C3-13).

The survey findings thus documented that
around 7.4 percent (0.10 x 0.74) of the listen-
ers heard homemade tapes on their last listen-

I

Photo Craft Moo ol Tecivolow Agawam

Music tapirs also buy recordings.

ing experience. Indeed, if it is reasonable to as-
sume that the 24 percent of recordings
belonging to someone other than the respon-
dent mirrored the same pattern, then around
10 percent of the music most recently played
was a product of home copying. Moredver, the
survey also found that 31 percent of the
audiotapes that were borrowed or given to
survey respondents were tapes that someone
had made. Combining these sources produced
an estimate that around 12 percent of the re-
cordings most recently played by persons
aged 10 and older were the product of home
taping.

The most common sources of music for
these homemade tapes were the records, cas-
settes, and CDs already owned by the respon-
dent. Over one-third (37 percent) of these
tapes were made from the respondent's own
original recordings. Radio broadcast music
was the source material for another 29 per-
cent. Records, prerecorded cassettes, and CDs
belonging to others were the source of music
for most of the remaining tapes (22 percent).
Fewer of the homemade tapes were copied
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from other homemade tapes made by the lis-
tener (4 percent) or someone else (3 percent)
(see table C3-13).

The sample size of respondents who had
most recently listened to a homemade tape
was small, so analysis of this group could only
be suggestive. The data did suggest, however,
that the youngest home-tape listeners were
most likely to obtain material from radio. The
data also suggested that about half (51 per-
cent) of the tapes included one or more entire
albums, while a little under half (46 percent)
were made up of selections from a number of
different albums. About 23 percent of the
homemade tapes were exclusively complete
albums, with no mixture of selections in-
cluded (see table C3-15). To the extent that
these data could be relied on, they suggested
that about 3 percent (23 percent of 12 percent)
of the recordings most recently played by the
sample population were copies of albums in a
form that should have been commercially
available.

PREVALENCE OF HOME
TAPING

One of the principal objectives of this study
was to provide current estimates of the preva-
lence of home taping in the population. Home
taping means the use of a tape recorder at
home to tape any sound, voice, or music,
from any medium. A major concern in this
study, however, was the copying of copy-
righted music from recordings or from televi-
sion and radio broadcasts.

This section describes the activities of per-
sons who had used an audiotape recorder at
home, within the past year, to tape music

from radio, television, records, tapes, or CDs.
Four out of ten respondents (41 percent) were
"past-year music tapers" according to this
definition. Men (44 percent) were somewhat
more likely than women (38 percent) to be
past-year tapers. Blacks (48 percent) were
somewhat more likely than whites (40 per-
cent) to have taped in the past year. These ta-
pers include majorities of those aged 10 to 14
(80 percent), 16 to 19 (77 percent), and 20 to 24
(59 percent) years old (see table C5-1).

The finding that 41 percent of this nation-
ally representative sample were past-year ta-
pers suggests that home taping was nearly
twice es prevalent in F. 38 as was found by sur-
veys in 1978 (21 percent)21and in 1979 (22 per-
cent)22 that used the same population and
similar questions.

It is possible that much of the rapid expan-
sion in home taping occurred between 1978
and 1982. The Yankelovich survey in 1982
found that the prevalence of taping in thz pre-
vious 3 months was 29 percent among the
population aged 14 and older.23 Using the
same period of opportunity and restricting
the sample to those 14 and older, the OTA sur-
vey found a virtually identical rate of 28 per-
cent in 1988 (see table C5-3).

The changes in the rates of home taping
among the teenage population since 1978-79
was particularly notable. The 1979 survey
cited previously found the prevalence of home
taping highest among 14 to 15-year-olds (39
percent). The rate of taping was substantially
lower among the 10 to 13-year-olds (27 per-
cent), while among older teens (32 percent)
and the 18 to 29 age group (32 percent) the
rate was the same. It then gradually declined
with age (see table C5-2).

2tWarner Communications Inc , op. cit., footnote 17

22The Roper Organization, op. cit , foo'note 8

"Yankolovich, Skelly, & White, Inc op cit., fcxlinote 9
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The OTA survey found for three rohorts is
essentially the same: 81 percent. of 10 to
13-year-olds, 78 percent for 14 to 15-year-olds,
and 82 percent for 16 to 17-year-olds. The
prevalence of home taping had increased by
more than twofold in each of these groups
since 1979 (table C5-2).

The increase in taping among older persons
since 1979 was not so dramatic it was on the
order of a 50-percent increase. One exception
was the group aged 60 and over. Although tap-
ing was fairly rare (11 percent), it had more
than doubled compared with the proportion
(4 percent) found a decade ago (table C5-2).

It is notable that the prevalence of home
taping had always been higher among current
buyers of recorded music. The 1978 Warner
survey found that the rate of past-year taping
was 32 percent among persons who had pur-
chased recorded music in the past year com-
pared with 21 percent among all persons aged
10 and over. A decade later OTA found that
the rate of past-year taping was 53 percent
among past-year purchasers of recorded mu-
sic, compared with 41 percent of all persons
aged 10 and over. In both cases this meant
that about three-quarters of past-year tapers
were also past-year music buyers. But the pro-
portion of tapers who were not buyers in-
creased from approximately 20 to 25 per-
cent over the past decade (see table C5-4).

A person may make a home tape of
prerecorded music either by recording music
played on TV or radio or by directly copying a
prerecorded format (record, tape, or CD).
This report refers to the former as broadcast
taping (although some taping may occur from
cable transmission), and to the latter as tap-
ing from a prerecorded format.

Home Taping From Broadcast
Formats

Nearly half (45 percent) of the natkmally
representative sample of persons agerl 10 and
older reported that they had made an
audiotape of music from radio or television at
some time in the past (see table C5-5).

Of the total sample, 27 percent taped music
from radio and television in the past year.
These past-year broadcast tapers included a
majority of persons aged 10 to 14 (64 percent)
and 15 to 19 (67 percent). By contrast, the rate
of past-year broadcast taping was 41 percent
for those aged 20 to 24, 27 percent for those
aged 25 to 29, and 20 percent for those aged 30
to 34. The survey data strongly suggested that
broadcast taping, while not limited to the
teen-age years, was far more characteristic of
teens than of older persons (see table C5-6).

Those whose most recent broadcast taping
occurred within the past month were asked on
how many occasions, in all, they had made
audiotapes of music in the past month. These
occasions of taping were then summed across
the sample. There were a total of 713 occa-
sions in the previous month of taping from ra-
dio or television. This analysis put the role of
teenagers in broadcast taping in stark relief.
Persons aged 10 to 14 accounted for 33 per-
cent of broadcast-taping occasions, while per-
sons aged 15 to 19 accounted for another 31
percent (see table C5-9).

An estimated total of 850 tapes were made
in the 713 taping occasions in the past
month.24 The survey questions did not assess
how much tape was actually filled on these oc-
casions. Thus, it was safer to describe these as

"Respondents who were nut sure how many times they had tat-nal ur how many tapes they had used were given a conservative st.ore
of 1 for the missing value.;

1.a .....,
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850 "tapings" (i.e., tapes used to record one or
more musical selections) from radio and tele-
vision. They were not equivalent to the num-
ber of blank tapes used or number of albums
copied. A later section will consider the pro-
portion of full albums to individual selections
recorded in these tapings.

As would have been expected from the ear-
lier survey findings on taping occasions, the
bulk of broadcast tapings were made by
teenagers. The 10 to 14-year-olds accounted
for 37 percent and the 15 to 19-year-olds ac-
counted for another 27 percent of broadcast
tapings in the past month (see table C510).

Home Taping From Prerecorded
Formats

Half (50 percent) of this nationally repre-
sentative sample of persons aged 10 and over
reported that they had taped music from a re-
cord, prerecorded cassette, or CD at some
time in the past. The lifetime prevalence of
home taping from prerecorded formats was
thus slightly higher than the lifetime preva-
lence of broadcast taping (45 percent) dis-
cussed in the previous section. It should be
noted that this estimate of home taping from
prerecorded sources did not includ the copy-
ing of homemade tapes.

Of the total sample of persons aged 10 and
older, 28 percent had taped music from re-
cords, prerecorded cassettes, or CDs within
the past year. A majority of persons aged 15 to
19 (65 percent) and substantial minorities of
those aged 10 to 14 (42 percent) and 20 to 24
(45 percent) copied prerecorded music within
the past year. Similar ratf?s of taping were
found among 25 to 29-year-olds (31 percent)
and 30 to 34-year-olds (35 percent). The rate
declined further to only 20 percent among the
35 to 64-year-olds, while the rate of past-year
taping among the over-05 age group was
nearly nonexistent (4 percent) (see table
C5-12).

20-900 89 - 5

Those who had taped from a prerecorded
format within the past month were asked on
how many occasions they had taped music
from records, tapes, or CDs in the past month.
These occasions of past-month taping were
then summed across the sample. Respondents
reported a total of 301 occasions of taping in
the past month. The survey findings contin-
ued to confirm the major role of teenagers in
music copying. Persons aged 10 to 14 (24 per-
cent) and 15 to 19 (21 percent) were responsi-
ble for nearly half of the occasions of taping
from prerecorded formats in the past month
(45 percent). Note that this was a substan-
tially smaller share of prerecorded music
copying than the 63 percent of past-month
broadcast copying that they accounted for
(see previous section). An estimated total of
736 tapes were made in the 301 taping occa-
sions in the past month by this nationally rep-
resentative sample of 1,501 persons aged 10
and over. Once again, since the OTA survey
did not assess how much tape was actually
filled on these occasions, it was safer to de-
scribe these 736 as tapings (i.e. tapes used to
record one or more music recordings) from re-
cords, prerecorded cassettes, and CDs. As
would have been expected from the earlier
survey findings on taping occasions, teenagers
accounted for the majority of tapings made
from records, cassettes, or CDs. Tapes made
by 10 to 19-year-olds accounted for 56 percent
of all tapes made from prerecorded formats in
the past month (see table C5-17).

Total Taping Estimate

SRBI used "past-month" data to estimate
total annual taping in the U.S. population
Their "corrected" projections were about 700
million broadcast tapings and 600 million
tapings from prerecorded sources per year.

OTA developed alternative estimates of an-
nual taping that used a yearly frequency
method similar to that used to project annual
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purchases.25 Using data on "past-year"
tapings from tables C5-6 and C5-7 and from
tables C5-12 and C5-13, OTA ,:stimated that
there were approximately 439 million broad-
cast tapings and 578 million tapings from
prerecorded nusic formats in the past year
(see table 6-2 for a summary of the OTA and
SRBI estimates). The survey data supported a
broad range of estimated values, epending
on the data items and methods used. It is im-
portant to remember that both the SRBI and
OTA estimates were of "tapings," not of full
tapes or album equivalents.

PROFILE OF THE HOME
TAPER

The survey findings allowed OTA to classify
the sample population into one of four mutu-
ally exclusive categories of home taping of
music. The largest category was those who
had not taped music from radio, television, re-
cords, audiotapes, or CDs in the past year.
Sixty-one percent of the population aged 10
and over fell into that category.

The remaining 39 percent of the population
had made audiotapes within the past year.26
Of these, those who taped only from radio or
TV represented 11 percent of the sampled
population, those who have taped only from
records, cassettes, and CDs represented 12
percent of the population, and those who have
taped from both broadcasts and recordings in
the past year represented 16 percent of the
sampled population (see table C5-19).

Table C5-19 shows the demographic char-
acteristics of these four groups. Both 10 to

14-year-olds and Blacks had 'nigh taping pro-
files that included a high proportion of broad-
cast taping. While income did not seem to be a
major factor in home taping, there appeared
to be a higher rate of taping among those with
incomes of over $50,000. These income groups
were also less iikPly to be broadcast tapers.

What may be more important in under-
standing the past-year tapers is how music
taping relates to other music-listening charac-
teristics. The survey showed that the past-
year music taper had a greater interest in mu-
sic than the nontaper. The proportion of those
who considered music listening extremely im-
portant increased from 16 percent of those
who had not taped music in the past year to 35
percent of those who had taped from radio
and television only, 23 percent of those who
had taped from prerecorded formats, and 45
percent of those who had taped from both
broadcasts and prerecorded formats in the
past year (see table C5-20).

As a result, the music taper listened to more
music, on average, than did the nontaper.
Only 18 percent of nontapers listened to 20 or
more hours of radio in the past week. By con-
trast, the proportion of music tapers listening
to 20 or more hours of radio was 34 percent for
broadcast tapers, 27 percent for those who
taped recordings only, and 39 percent for
those who taped both broadcasts nd
prerecorded formats. Music tapers also lis-
tened to more music on records, tapes, and
CDs in the past week than did nontapers. The
proportirm of respondents reporting not lis-
tening tu recorded music declined from 57
percent of nontapers, to 30 percent of broad-
cast tapers, to 20 percent of those who taped

25See discussion of purchase estimate and footnote 19.

26There was a slippage between the 41 percent of the ar;cpulation who said that they had taped from a radio, televlsion, records,
cassettes, or CDs in the past year, and the combined estimates of 39 percent of persons who said that their must recera taping from
radio and television or their must recent taping from recurds, tapes, or CDs occurred within the pastyear Given thu putential difficul-
ties of classifying an activity that uccurred about a year ego, OTA considered the differences in independent repurts to be mina .al
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recordings only, to 13 percent of those who
taped both recordings and broadcasts. Simply
stated, the majority of those who did not tape
music did not listen to recorded music (see ta-
ble C5-20).

Considering the interest of the music taper
in listening to music and the frequency with
which he listened to recorded music, it is not
surprising that the survey found that the mu-
sic taper was also the music purchaser. As the
table shows, over half (53 percent) of those
who had purchased any records, prerecorded
cassettes, or CDs in the past year had also
taped music from radio, television, records,
tapes, or CDs. This figure actually under-
stated the relationship of music taping and
purchase, however. The total number of
tapings made from prerecorded formats in
the past month suggested that 56 percent of
those copies were made by persons who had
purchased a record, prerecorded cassette, or
CD in the past month. Indeed, 88 percent of
past-year music tapings from recordings were
made by persons who had purchased records,
ca..;ettes, Ur CDs in the past year (see taole
C5-23).

The survey findings clearly indicated that
music tapers were also music purchasers, and
vice versa. Moreover, they also suggested that
frequent tapers also tended to be frequent
buyers. This association did not necessarily
mean that home music taping stimulated
buying prerecorded music or that the pur-
chase of prerecorded music might not have
been more frequent without taping. It did,
however, indicate that any actions directed at
music tapers would affect primarily the pur-
chasers of recorded music.

Album v. Selection Taping

The type of taping done by home tapers de-
termined whether they were producing an ex-
act copy of a commercially available product.
This issue revolved around whether home ta-
pers were primarily creating customized se-

lections of music, which did not exist in the
current marketplace, or whether they were
duplicating albums that could be purchased.

The survey findings helped to clarify this is-
sue. The broadcast taping of music from radio
and television was almost exclusively nonal-
bums. The F:rvey responses suggested that
only 8 percent of the most recent broadcast
tapings involved the copying of an album,
while another 15 percent might have involved
a mixture of albums and selections. A major-
ity of 56 percent reported that they were tap-
ing only singles or selections on that occasion
(see table C6-1).

By contrast, album taping was much more
widespread in the taping of recorded music.
Among those who had tared records, cas-
settes and CDs in the past year, 70 percent re-
ported taping one or more complete albums
on their most recent taping occasion. As can
be seen in table C6-3, the group with the high-
est proportion of album taping was the 10 to
14-year-olds, while the over-65 group had the
lowest proportion. The variation by age was
fairly small, however.

Cross-tabulating album taping with selec-
tion taping for the most recent taping experi-
ence from prerecorded formats enabled OTA
to classify the population in terms of the con-
tents of the last tape they made. Approxi-
mately half (48 percent) of the last home
tapings of prerecorded music involved the
taping o' whole albums with no selections.
This represented simple duplication of exist-
ing albums, either in their original or a differ-
ent format. Another 21 percent of the most re-
ceht home tapings fiom prerecorded music
involved the copying of whole albums in com-
bination with selections from other albums or
singles. The proportion of most recent tapings
that represented selection taping, exclusively,
was 21 percent. The remaining 10 percent of
most recent tapings were only partially classi-
fiable because of missing values on one or the
other measures (see table C6-5).

, el
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Source of Copy: Recording Format

By definition, all current home taping is
done onto an audiotape format, but there re-
mains the question of the format of the origi-
nal prerecorded material.

The survey found that half (49 percent) of
those who had copied from prerecorded for-
mats in the past year made their most recent
taping from a record. Another 28 percent of
the most recent tapings were from cassettes,
while the remaining 18 percent of tapings
were from CDs.

The format of the original material from
which home tapes were made was quite differ-
ent from the most recent purchase pattern
seen earlier. Records represented 18 percent
of most recently purchased recordings, but 49
percent of the recordings copied in the most
recent taping. By contrast, the dominant for-
mat for buying prerecorded music the cas-
sette represented only 28 percent of the
most recent tapings from prerecorded format.

If the primary motivation for home copying
was to obtain current r ses without buying
them, one would expect. ate same distribution
of recorded formats copied as the distribution
of formats purchased. This was not the case. It
appeared rather that home taping was being
done at least in part to convert recordings
in other formats to the dominant playback
mode. Since records and CDs cannot (usually)
be played in cars and in portable playback
equipment, it would appear that at least some
home taping was being done to convert exist-
ing records to the more flexible format of
audiotape.

Source of Original: Own v. Others'

All survey respondents who had copied
from a prerecorded format in the past year
were asked about the source of the original

from which they ruade the most recent tape
their own, a recording borrowed from house-
hold members or family, one borrowed from
friends, or one obtained elsewhere. The ques-
tion was asked separately for complete al-
bums being copied and for individual selec-
tions being copied during the last taping
session.

The survey found that a majority of home
music tapers, who were taping one or more
whole albums in their most recent taping,
were using their own original record, tape, or
CD to make the tape (57 percent). Moreover,
another 7 percent of home tapers were using
an album owned by another member of their
household (3 percent) or their family (4 per-
cent) (see table C6-10).

Permanence of Tape Libraries

Nearly three-quarters of the most recent
home tapings of prerecorded music were
made for the taper's own use (73 percent). An-
other 7 percent of these tapings were made for
another member of the household. About one-
fifth (19 percent) of most recent home tapings
were made by the taper for someone outside
the household. The incidence of taping for
outsiders was highest among those aged 15 to
19 (27 percent) (s.e. table C6-12).

The survey found that the vast majority of
home audiotapes were made to keep. Sixty-
nine percent of those who made a tape for
themselves from radio or television in the past
year reported that the last tape they made was
to keep, not to use temporarily. Even more
strikingly, 85 percent of those who made a
tape for themselves from records, tapes, or
CDs in the past year reported that the last
tape they made was made to keep. This is in
sharp contrast to the pattern for videotaping,
wh;ch will be discussed further in a later sec-
tion.

-... (,) 1
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Reasons for Taping

When asked in an open-ended fashion why
they had made their most recent tape from a
prerecordPd format, the respondents' single
most common explanation given by one-
fifth (21 percent) of the sample was that
they had wanted a tape for their car. In addi-
tion, 3 percent wanted a tape for their
walkman-type player, while another 2 percent
wanted to be able to play the recording on an
unspecified type of tape player. In other
words, over a quarter of the most recent cop-
ies of prerecorded music were made to play
the recording on other playback equipment
belonging to the taper (see table C7-1).

Making a tape to give to someone else was
another common motive for taping. One in
five tapers reported making the most recent
tape to give to a friend (14 percent) or a family
member (6 percent). By contrast, only a
smaller proportion explained the most recent
tape in terms of making a selection tape (6
percent) or saving money/avoiding purchase
(6 percent).

This is not to say that economic concerns
were not a factor in home taping. The major-
ity of home tapers (57 percent) indicated that
they could have purchased the same material,
if they had so wanted. Of these, a majority (63
percent) said that the fact that taping was less
expensive than purchasing was an important
factor in their reason for making their most
recent tape. When combining the proportion
of tapers who could have bought the material
with the proportion who considered swing
money an important factor, the survey find-
ings suggested that the fact that taping was
less expensi,:e than buying was important in
about 36 percent of the most recent tapings
(see tables C7-2 and C7-3). Naturally, answers
to these questions did not prove the extent to
which the oppertunity to save money actually
influenced respondents' behavior.

The most recent taping was selected as the
most valid single measure of the nature of

home taping. To gather additional informa-
tion on consumer motivation, however, the
survey asked respondents (aged 16 and over)
who had taped from a prerecorded format in
the past year whether they had ever made a
tape for one of six reasons are listed in table
C7-4. Those who had made a tape for one of
these reasons were asked when they had last
made a tape primarily for that reason. If the
most recent occasion was within the past
month, they were asked the number of times
they had made a tape for that reason.

The most common reason for home taping
from prerecorded formats in the past month,
according to the sample of tapers, was to per-
mit the taper to shift a recording he owned to
other playback equipment. One-third of occa-
sions reported in the past month (34 percent)
was mainly to "make tapes of their own re-
cords, cassettes, and CDs so that they can play
them in their car, Walkman, or elsewhere."
This was consistent with the leading reasons
given for the most recent taping.

Taping selections "to create their own cus-
tomized program of music on tape," which
was attributed by adults to comprise 23 per-
cent of past-month tapings, emerges as the
second most common factor in home tapes
made by adults. A little less than one-fifth (18
percent) of the taping occasions in the past
month are attributed by adult tapers to a de-
sire "to protect the originals from damage and
keep them from wearing out." By contrast,
only 13 percent of music tapings by adults
from prerecorded formats were attributed to
making tapes of friends' recordings "so that
they don't have to buy them" (see table C7-4).

COPYING AND THE
RECORDED MUSIC MARKET

Sales Displacement of Home Taping

Exact measurement of the amount of
prerecorded music sales displaced by home
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taping was beyond the scope of this survey.
However the survey does provide an opportu-
nity to explore the relative proportion of
home tapings that might be displacing sales,
compared with those that do not. Chapter 7
discusses the use of the survey data to develop
a range of estimates of the extent to which
homemade tapes displace sales.

The survey found that 57 percent of those
who taped from a prerecorded format in the
past year thought that they could have bcught
the material if they had wished (see table
C7-2). There was no clear pattern by age, sex,
race, or income for the willingness to purchase
in the absence of taping. Presumably, then,
the willingness to buy depended more on
value to the individual of the particular item
being taped (see tables C8-2, C8-3).

One factor in the value of the homemade
tape to the taper appeared to be its intended
end use. A majority of tapers who were mak-
ing the tape for themselves (53 percent) said
that they would have purchased the material
if they could not tape. By contrast a minority
of those making the tape for other household
members (32 percent) or other persons (42
percent) said that they would be willing to
purchase if they could not tape it. This sug-
gests that taping for other people is a mar-
ginal activity for most tapers.

Those who would not buy, even if they could
not make a tape, were asked why they would
not purchase the material. Three answers
were given by two-thirds of this group. First,
29 percent of nonbuyers said that they already
had a copy of the material they did not need
another copy. For these, the tape appeared to
have been a convenience, an extra copy for
protection or use elsewhere, but not worth
paying for. Second, 23 percent said that they
could not afford to buy it. Another 19 percent
said they would not buy the recording because

they did not like it enough or were not inter-
ested enough to pay for it.

As mentioned earlier, 57 percent of those
who taped from a prerecorded format in the
pastyear thought that they could have bought
the matelial if they had wished. Of those,
about half (49 percent) said that they would
have bought it, if they had been unable to tape
(see table C8-2). In 77 percent of cases in
which the taper could have purchased, the ta-
per said that if he had bought the recording, it
would have been in addition to other record-
ings pur& .., rather than in place of them
(see table uts 5). With these three sample pro-
portions combined, (0.57 x 0.49 x 0.77), the
survey data would suggest that about one-
fifth (22 percent) of the most recent tapings
from prerecorded formats displaced sales of
prerecorded music that might have otherwise
been made, if the respndent could not tape;
however this estimate may be excessively
high.

It is important to note the perils of using hy-
pothetical questions (such as "Would you
have purchased that item if you were unable
to tape?" or "Would it have been in additio., to
other recordings you have purchased?") in
surveys. Typical marketing research experi-
ence is that only about half (or even fewer) of
the people who answer affirmatively to hypo-
thetical questions actually engage in the be-
havior being studied.27 Thus, any undis-
counted estimate of displacement based on a
series of questions like these should be consid-
ered an upper bound.

Such an analysis based on hypothetical
questions (and a small portion of the sample
population) was only meant to be suggestive
and to give an upper bound to possible con-
sumer behavior. If the analysis was correct, a
sales displacement rate of possibly 22 percent,
but probably much lower, could be projected

27See SRBI report, op cit., footnote 14, pp 102-103, for a discussion of the use of hypothetical questions
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for record industry sales. On the other hand,
this rate also suggested that if people were un-
able to make tapes, over three-fourths of the
tapes that would have been made would not
be replaced by sales of prerecorded music.

Stimulative Effects of 7aping

Some have argued that home taping may
stimulate sales of prerecorded music, even if it
displaces some sales. The accurate measure-
ment of sales stimulation in a retrospective in-
terview was even more difficult than the esti-
mate of sales displacement. The survey did
suggest the likelihood of a stimulative influ-
ence of home taping on music purchases, but
the data did not support a quantitative esti-
mate of its magnitude.

Home tapes may broaden audience aware-
ness of performers and recordings in the mar-
ketplace. Hearing a piece of musi ir a per-
former on a homemade tape may not "cause"
a person to make a purchase, but the home
tape must be considered to have some promo-
tional value. Approximately one-quarter (24
percent) of past-year purchasers reported
that they had heard the recording or per-
former of the recording that they most re-
cently purchased on a tape made by them-
selves or someone else before their purchase
(see table CF)-11).

The audience reach of homemade tapes is
clearly not that of either radio or prerecorded
music formats. NonethelP -, more recent pur-
chasers reported having i.eard the performer
or recording that they most recently pur-
chased on homemade tapes than in concert
(21 percent). It is also iuportant to note that
having heard the performer or reco:ding on
homemade tape did not discourage subse-
quent purchase 'n these cases (see table
C8-11).

A second possible stimulative effect of
home taping was related to purchasers' intent

to tap^ when they bought records, tapes, or
CDs. Those who had purchased a recording in
the past year were asked whether they had ex-
pected to tape from his most recent purchase,
at the time they bought it. One out of seven
past year buyers (14 percent) said that at the
time of their most recent purchase of a record,
tape, or CD, he expected to tape from the re-
cording he purchased (see table C8-13).

Survey findings point to an interesting rela-
tionship between the purchase of recorded
music with an expectation of taping and the
format of the material purchased. Although
prerecorded cassettes are the most frequently
purchased, only 8 percent of those buying a
cassette on their most recent purchase bought
with the expectation of copying it. By com-
parison, 16 percent of those who bought a CD
report Ehat they bought the CD with the inten-
tion of copying it. Most dramatically, over a
third (35 percent) of those who purchased a
record on their most recent buying occasion
bought the record with the expectation of
copying from it (see table C8-13). This is con-
sistent with earlier findings that records are
the most common format from which music
is taped.

How many persons have actually taped
from their most recent purchase? The survey
found that among past-year purchasers,
about 1 in 10 (11 percent) had made a tape
from his most recent purchase by the time of
the interview (see table C8-14). It is notable
that fewer purchasers had actually made a
tape (11 percent) than had intended to make a
tape when they bought the recording (14 per-
cent). When cross-tabulating purchase intent
with actual taping, the survey found only half
(51 percent) of those who intended to tape
their most recent purchase had taped it by the
time of the interview. By contrast, only 4 per-
cent of those who had not expected to tape
from their most recent purchase reported
that they had taped from it by the time of the
survey.
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Recording of Noncopyrghted
Material

It should not be assumed that taping music
from broadcasts or prerecorded formats is the
main cm only use of home audio recording
technology. The survey found that 62 percent
of respondents who had used tape recorders in
the past year had taped material other than
prnrecorded music. This figure translated
into 32 percent of the entire sample ofpersons
aged 10 and older who used tape recorders to
record noncopyrighted material, such as fam-
ily membets' voices, reports, dictations, and
messages (see table C9-1.) As with the record-
ing of prerecorded music, younger people
were most likely to use an audio recorder to
record noncopyrighted materiel.

In comparing the number of eported occa-
sions of taping music and taping non-

MID Crack Ms of Technology Maestros&

Some tapes are of farnRy members' voices.

copyrighted material, the survey findingssug-
gested that nearly three in four (73 percent) of
taping occasions in the past month involved
taping things other than prerecorded music.
In other words, in three out of four times a
tape recorder -was used in American house-
holds in the past year, it was used to tape
voices, messages, music played by the respon-
dent, and other material (see tables C9-3,
C9-4, and C9-9).

While the survey suggested that home
audio recorders were used more frequently to
tape material other than prerecorded music,
this did not mean that most homemade tapes
contained noncopyrighted material. The na-
ture of the two types of recording is consider-
ably different because recordings of noncopy-
righted material vary widely in length and
type. The most dramatic example is the re-
cording and rerecording of a telephone an-
swering machine message. This survey did not
attempt to measure the amount of space in
homemade audiotapes that contained pre-
recorded music as opposed to noncopyrighted
material.

The survey did suggest that people make
little discrimination in the grade of blank
tapes they used. Only about a quarter (23per-
cent) of those making tapes of noncopyrighted
material and about a third (32 percent) ofmu-
sic tapers knew what grade of audiotape they
used to make their most recent recording.
Among those who did know what kind of tape
they were using, a somewhat higher propor-
tion of those taping noncopyrighted material
(38 percent), compared with music tapers (27
percent), reported using a normal bias grade
of blank tape.

Taping Technology and the Home-
Tape Inventory

The survey documented the presence of
multiple tape player/recorders in most house-
holds, but did not determine the purpose for
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which they were bought. Moreover, many
households had one or more recorders with
dual-cassette and speed-dubbing functions,
which facilitate the copying of prerecorded
music.

The survey found relatively little relation-
ship between the presence of a dual-cassette
recorder in the household and the number of
home audiotapes made by the respondent.
Among those who owned no audiotapes made
by themselves, nearly a quarter (24 percent)
had cassette recorders with dual-cassette
drives. The availability of advanced copying
features did not appear sufficient to generate
home taping among those who owned them
(see table C10-6).

The amount of homemade audiotapes that
the respondent owned did not seem to be re-
lated to the presence or absence of a dual-cas-
sette recorder. The incidence of dual-cassette
recorders was basically the same about half-
for those reporting 1 to 10 homemade tapes in
their collection (51 percent), 11 to 25 tapes (50
percent), and 26 to 50 tapes (48 percent). Of
those with over 100 homemade tapes, 65 per-
cent had dual cassettes, and those with 51 to
100 tapes had a rather low 42 percent (see ta-
ble C10-6).

A similar pattern was found between the
number of homemade audiotapes in a respon-
dent's collection and equipment with fast-
dubbing features. Restricting the rmalysis to
those persons with dual-cassette recorders,
the survey found that the proportion of per-
sons with dual recorders included 59 percent
of those who have no homemade tapes at all.
More important, the rate of fast-dubbing ca-
pability increased from 62 percent for those
with 1 to 10 homemade tapes to 84 percent for
those with 100 or more. The proportion with
fast dubbing did increase among heavy tapers,
but not dramatically (see table C10-7).

The data suggested that the technology of
fast dubbing and dual cassettes did not seem
to be driving home taping. Rather, their dis-
tribution looked more like an incidental re-

sult of the number (and possible recency) of
tape player/recorders in the household. This
suggested that playback technology, rather
than copying technology, has driven home
taping.

HOME VIDEOTAPING

The survey attempted to determine
whether the behaviors studied in some detail
in the area of music taping were similar to the
general pattern of other forms of home tap-
ing, specifically videotaping.

The videocassette recorder (VCR) was the
second most prevalent form of consumer re-
cording technology. While 94 percent of the
sample populaticn had audiocassette decks,
69 percent had one or more working videocas-
sette decks. Thus, more than two-thirds of the
population had the ability to record video pro-
gramming from broadcast or cable television.
Indeed, a majority (59 percent) of VCR owners
reported recording one or more programs
from television in the past month. More than
a quarter of VCR owners (28 percent) reported
five or more teoing occasions in the past
month, that is, more than once a week on av-
erage.

The survey findings suggested that the ma-
jority of programs taped from television were
movies, sporting events, and soap operas, with
relatively fewer prime-time network pro-
grams. The majority of those taping television
programs (62 percent) reported that their
most recently made videotape was made to be
used only temporarily, rather than to keep.
The nature of the programming appeared to
have a major impact on the permanence of the
recording. Most of those taping sporting
events, comedy or drama series, or talk shows
made the tapes for temporary use. But sub-
stantial portions of those taping concerts, mu-
sic videos, movies, mini-series, documenta-
ries, cartoons, and educational programs
made the tapes to keep (see tables C12-10 and
C12-11.)
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Videotape Copying

Although television taping was common
among VCR owners, copying videotapes was
not. Only one in five VCR owners who had ac-
quired a videotape in the pL. year (20 per-
cent) reported ever having copied a videotape,
either prerecorded or home recorded. The
proportion of VCR owners who had copied a
tape in the past year was only about 1 in 10 (12
percent) (see table C12-12). Tape copies ac-
counted for only 2 percent of the most re-
cently acquired videotapes, compared with 23
percent of those that were purchased by the
respondent, and 54 percent recorded from
television (see table C12-8).

Unlike the copying of prerecorded audio
formats, only a minority of the videotapes
that were copied belonged to the respondent
or his family. Nearly a quarter (23 percent) of
the most recently copied videotapes were ob-
tained from a video club or store. The bulk (42
percent) of originals, however, were obtained
from friends. The survey suggested a modest
level of exchanging videotapes among friends
to make copies, as well as copying videotapes
for friends. When asked whether they could
have purchased the videotape they copied if
they had wanted to, a little over one-third (35
percent) thought that they could have bought
the tape, while 57 percent thought that they
could not have, and 8 percent were not sure
(see table C12-19). Of respondents who made
a videotape copy in the past year, 70 pei cent
reported that they made the copy with the in-
tention of keeping it.

Comparison of Video- and
Audiotaping Behaviors

While the pattern of television home re-
cording in general was consistent with the
time-shifting explanation, this applied to very
little of radio recording. Most videotapes from
television were made for temporary use
that is, to be viewed once, ora few times, at the

convenience of the owner. The survey data
showed a clear difference in the proportion of
tapes made with the intention of permanent
recording from radio (69 percent) and televi-
sion (35 percent). This difference may have re-
flected the proportion of programming in the
two media that had permanent value to the
consumer. As noted above (tables C12-10 and
C12-11), a higher proportion of music pro-
grams were made to keep (80 percent). Thus,
videotaping of concerts, and musical enter-
tainment seemed to be more similar to the
pattern of audiotaping.

One goal of the survey was to determine
whether there was convergence between the
populations of audiotape copiers and vide-
otape copiers. Table C12-21 shows the re-
sponses of music tapers (who had acquired a
videotape in the past year) to the question,
"Have you ever copied a videotape?" The sur-
vey found some relationship between persons
who copied videotapes and those who copied
prerecorded music. As noted earlier, 20 per-
cent of the sample population (17 and older)
who had acquired a tape within the past year
reported having ever copied a videotape. As
shown in the table, higher proportions of re-
spondents who tape from prerecorded for-
mats (30 percent) and from both radio and
prerecorded formats (39 percent) reported
having copied a videotape.

Despite the survey evidence of increased
likelihood of videotape copying among those
who audiotape, this tendency was limited.
Note that among those who had taped music
both radio and from prerecorded formats in
the past year, 60 percent had never copied a
videotape. By contrast, the 12 percent of non-
music tapers who had made a videotape rep-
resented over onethird (35 percent) of all vide-
otape copiers.

Analyzing the most recent videotape acqui-
sition tended to confirm this pattern. The pro-
portion of most recently acquired videotapes
that were recorded from television was some-
what higher among those who had audiotaped
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music in the past year (59-68 percent) than
among those who had not (49 percent). Given
the greater number of nonmusic tapers, how-
ever, the survey found that the majority of
those whose most recent videotape acquisi-
tion was recorded from television had done no
music audiotaping in the past year. There
seemed to be little difference between music
tapers and others in terms of the proportion
of copied tapes (see table C12-22).

Hence, the survey findings suggested that
home video copying and home audio copying
were not done by the same people, for the
same reasons, under the same conditions.
There was some overlap between the two be-
haviors, but they were substantially different.

PUBLIC ATTITUDES

Attitudes Toward Taping

The survey found that most members of the
public considered themselves to be unfamiliar
with copyright law, but they nevertheless hal
clear-cut ideas about the acceptability of
home taping. The majority of the public (76
percent) considered itself only slightly or not
at all informed about copyright laws and their
application to home taping (see table C114).
The survey did show a relationship between
taping and familiarity with copyright law. A
higher proportion of past-year tapers (32 per-
cent) than nontapers (20 percent) considered
themselves extremely or quite familiar with
the law. Perceived familiarity with copyright
law did not reduce the likelihood of home tap-
ing, nor did lack of familiarity with the law in-
crease it.

To learn what kind of norms existed in the
area of home taping, survey respondents were
asked to classify certain behaviors on a
7-point scale of personal acceptability. A score
of 7 meant that the action was perfectly ac-
ceptable. A score of one meant that it was not
at all acceptable. The specific wording of the
question appears in table C11-2.

When asked about the acceptability of mak-
ing a taped copy "for your own use of a record,
tape, or CD that you own," a majority (57 per-
cent) gave a score of 7 perfectly acceptable.
Moreover, 75 percent of respondents ranked
this behavior on the acceptable side of the
scale (i.e., 5 to 7). Only 11 percent of the public
ranked copying of records, cassettes or CDs
now owned for his own use on the unaccept-
able side of the scale (see table 11-2).

The public acceptability of many forms of
home music taping was even more clearly
seen in considering situations in which the
owner of the original materials did not retain
the copies of the prerecorded music. When
asked how acceptable they considered "mak-
ing a taped copy to give to a friend of a record,
cassette, or CD that you own," a majority of
the sample (63 percent) rated the behavior as
acceptable (i.e., 5 to 7 on the scale), while 40
percent rated it perfectly acceptable. Re-
sponses concerning the acceptability of taping
borrowed materials were virtually identical,
and it apparently did not matter to respon-
dents whether the taper was copying whole al-
bums or selections (see table C11-2).

The only form of taping that the survey
found unacceptable to the public, among the
five general types explored, NVE113 taping for
gain. When asked about the acceptability of
"making a taped copy to sell of a record, cas-
sette, or CD that you own," three-quarters (76
percent) of the respondents rated it as not ac-
ceptable (1 to 3 on the scale); indeed, two-
thirds (67 percent) found it not at all accept-
able.

There were differences in the overall rating
of the acceptability of the various forms of
taping behavior that depended on the respon-
dent's taping behavior. The average accept-
ability rating of each of the five actions tested
was a full point higher among respondents
who had made tapes in the pest year than it
was for persons who had made no music
tapes. Nevertheless, among nontapers the av-
erage acceptability rating of taping one's own

4
.1 t, ,

I t.)



164 Copyright and Home Copying: Technology Challenges the Law

originals for personal use was 5.6 on the ac-
ceptable side of the range. Behaviors of mak-
ing copies of borrowed materials or giving
copies to others was viewed by the nontaper as
being on the edge of the acceptable range (4.6
to 4.8). Only taping to sell was rated as unac-
ceptable by nontapers (see table C11-3).

It is also instructive to note the attitudes of
those who purchase prerecorded music within
the past year. They considered all of the copy-
ing situations described, except for taping to
sell, as acceptable forms of behavior. Those
who were more critical of music copying were
respondents who had not bought any re-
corded music in the past year.

These survey findings clearly showed an un-
derlying set of social norms that were suppor-
tive of home taping of music. They appeared
to reflect a set of feelings about the rights of
ownership. There seemed to be agreement
among the public that a person who pur-
chased a recording had the right to make cop-
ies for his own, or a friend's use. The public
did, however, draw the line at using home tap-
ing for profit, i.e., making copies to sell. This
survey finding paralleled quali', -.five findings
from focused group discussions in which ta-
pers and nontapers agreed that taping "to
save money" was acceptable, but taping "to
make money" was wrong.

Fairness of Taping

Respondents were also asked their opinion
concerning the fairness of the present situ-
ation for each of three affected parties the
recording industry, song writers and perform-
ers, and the average consumer. The specific
question appears in table C11-5.

There did not se ii t' ,e a consensus about
the fairness of home taping to any of the af-
fected parties. Slightly more of the respon-
dents felt that current practices were fair to
the artists and industry than felt that they
were unfair, but nearly a quarter had no opin-

ion. Indeed, nearly a quarter had no opinion
on the fairness of current practices to the av-
erage consumer. As might be expected, tapers
tended to see the current practices of home
taping as fairer to everyone than did the non-
tapers. Similarly, buyers of recorded music
tended to see the current situation as fairer
than did nonbuyers. No one, however, seemed
to see fairness as a clear enough issue to come
down on one side or the other for any of the
parties.

Attitudes Toward Policy Changes

A number of alternatives have been pro-
posed for either discouraging home copying of
prerecorded music or compensating copy-
right holders. To gauge public opinion con-
cerning a range of alternative directions for
dealing with home taping, the adult (17 or
older) members of the sample wpre asked:
"Now using the same scale running from one,
meaning not at all fair, to 7, meaning perfectly
fair, I'd like to know how fair each of the fol-
lowing suggestions would be, or don't you
have an opinion?"

A majority of the survey respondents con-
sidered the alternatives of limiting recording
technology as unfair. A majority (56 percent)
considered the suggestion that "new audio re-
corders should be built so they can't copy
commercial recordings" as being in the unfair
range (i.e., 1 to 3) with 42 percent rating the
option as not at all fair. Similarly 55 percent
found it unfair that "audio recordings should
be made so they can't be copied." This in-
cluded 41 percent who considered the ap-
proach not at all fair (see table C11-8).

The suggestion of compensating copyright
holders for losses due to home taping through
new fees on products also met with disap-
proval from a majority of the respondents.
Fifty-seven percent considered it unfair that
"a fee should be charged on audio recorders
and paid to copyright holders to compensate
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them for home taping." Once again, 42 per-
cent considered this approach as not at all fair
(see table C11-8).

The suggestion that "a fee should be
charged on blank audiotapes and paid to
copyright holders to compensate them for
home taping" also met with majority disap-
proval. Nearly 6 in 10 (59 percent) of the sam-
ple of adults considered this suggestion un-
fair, with 48 percent considering a fee on
blank tapes not at all fair.

The majority of the respondents thought it
fair that "current home taping practices

should be left unchanged." The survey found
that 63 percent of the national sample of
adults rated this approach as fair, with 46 per-
cent rating it as perfectly fair.

It is noteworthy that none of the alternative
approaches of limiting recording technology
or imposing new fees seemed to have an iden-
tifiable constituency among the public. In
general, tapers, purchasers of prerecorded
products, and nontapers seemed to feel that it
was fair to leave current home taping prac-
tices unchanged (see table C11-9).
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Chapter 7
Economic Perspectives on Home Copying

INTRODUCTION

Economic harm the "effect of the use
upon the potential market for or value of the
copyrighted work" is one of four criteria
considered by the courts in determining
whether a use is a "fair use" and not a copy-
right infringement.' Consequently, much of
the debate on home copying of audio and
video materials has focused on economic
analyses supporting or rebutting copyright
owners' claims of economic harms. Because
home copying is a private use, applying the
fair-rse defense may be premature.2 Some,
ne' 'Ieless, do believe that the doctrine of
fai: as the "safety valve" of the copyright
law, is able to deal with home copying and
other private uses?

New technologies and new private uses con-
vey benefits as well as harms to various classes
of right holders and users. These affect socie-
ty's economic welfare. Choosing an appropri-
ate balance of harms and benefits ie a politi-
cal decision, not a technical one, in which the
public has a stake.

Defining the legal status of private uses
(like home copying) will involve weighing the
effects on stakeholders of possible measures
to restrict private uses against the conse-
quences of not restricting them. Narrowly de-
fining the legal status of a particular kind of
home use (e.g., making digital copies of
prerecorded music) would not resolve parallel
issues for other technologies and industries.

This chapter explores the eclnomic impli-
cations of home audiotaping and home copy-
ing in general. To do this, OTA commissioned
Michael Katz, William Johnson, and Fred
Mannering to conduct three independent eco-
nomic analyses and analyzed several other
studies performed by industry groups and pri-
vate individuals.

All three of the economic analyses done for
OTA illustrate a common theme: In consider-
ing whetheror how to adapt the law or
technology to address home copying, it is as
important to identify the ambiguous conse-
quences of any proposed change as it is to
quantify the more certain ones. Katz develops
a theoretical framework for analyzing the eco-
nomic effects of home copying, and shows how
the possible effects on various stakeholders
depend criticalty on the underlying assump-
tions about supply and demand. Johnson de-
veh :)s a theoretical framework for analyzing
the effects of home copying on the producers
of original recordings and uses the OTA sur-
vey data to examine some factors that influ-
ence copying and purchasing behaviors. Man-
nering develops a model of consumers' choice
between purchasing and taping music and
uses the OTA survey data to estimate the
value consumers place on homemade tapes.

Mannering's estimate of consumers' valu-
ation of homemade tapes is used to estimate
the hypothetical economic effects on consurn
ers and society from eliminating home taping.

'Title 17, US Code, Sections 107 (1)-(4)

2See ch. 3, and also U S Congress, Office of Technulop2, Assessment, Intellectual Property Rtghts tn an Ape of Electrontch and Infor-
mation, OT A-CIT -302 I-Melbourne, FL Kreiger Publishing Co , April 19864 pp 193-198 The 1986 OTA report concluded that new
infurmatiun-dissemination and repruductiun technologies plISC a number of legs! challenges One, the "problem of private use,"
stem s from growing hume access to copyrighted clectrunic infurmatwn, cou pled with inexpensive copy, ng and transmission The legal
problem anses because these texhnulugical cnanges, raise the questiun uf how far cupyright proprietors rights shuuld extend uver
private uses, and the copyright legislation provides meager gmdance

3Alleged harm is std1 relevant tu the debate In eunsidenng whether copyright proprietors' exclusive rights should extend uver
private uses, Congress might wish to take the economic consequences of private uses into account
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While a ban on home taping is extreme, this
scenario allows the effects of home taping on
recording-industry revenues to be estimated
in a manner comparable to earlier recording-
industry studies, along with effects on blank-
tape revenues, consumer benefits, and socie-
ty's economic welfare.

The effects of private use, including home
copyirg, on the efficient allocation of re-
sources and society's economic welfare are
complex and ambiguous. Even for one specific
type of copying home audiotaping using
survey data to estimate its effects on industry
revenuas or consumer benefits involves many
assumptions and approximations. Choosing
among assumptions about underlying factors
is a subjective process. Some of the most cru-
cial factors are very difficult to measure and
several alternative assumptions may be
equally plausible for example, the extent to
which consumers would increase purchases of
recorded music, absent home taping. Thus,
the same survey data can support disparate
estimates, and this type of uncertainty is un-
likely tr., be reduced by more data.

STAKEHOLDER STUDIES

By 198', industry stakeholders uoth indi-
vidual firms and industry associations had

sponsored almost a dozen surveys and stud-
ies, usually to support or oppose passage of
home-copying legislation.4 Most were in-
tend2d to show the alleged harm or losses that
the sponsors incurred as a result of home
copying.5 In the 1986 study, OTA noted dis-
crepancies among these analyses, each of
which used different methodologies, and
which often focused on a specific product or
market. More important, OTA noted:

"...[Al consideration of the beneficial effects of
new technological uses to either new or exist-
ing markets for irtellectual property is often
absent from such estimates. Although the
videocassette recorder [for example] may give
rise to copying, it also permits the exploitation
of markets that would otherwise not exist.
Both factors must be taken into account in
considering harm. The policy maker is there-
fore still left with a decision over who will
benefit from new technological uses, and for
what reasons."6

Several of these analyses of alleged harm to
the recording industry due to home taping
were presented and debated during hearings
on copyright and home taping in the 97th,7
98th,5 and 99th9 Congresses. At each hearing,
Alan Greenspan presented the results of the
most recent analysis done for the recording in-
dustry by his firm, Townsend & Greenspan.
In the 1985 analysis, sponsored by RIAA,

"Set tablt 6-1 in ch 6 uf this report and OTA-Cr-302, op cit , footnote 2, pp 201-203, for summanes of these.

rt has beven lj,tajitia disagreement as to whether harm shu, Id be used tudttermine rights, and where the burden of proof
Aoill he

°OTA.C1T-302, op cit , footnote 2, p 201

py r ight Infnngernent-, Audio and Video Reeurikrs)," Hearings before the Committee on the Judiciary, U. S. Senate, 97th
, 1st and 2nd sess S 1758 A Bill to Amend Title 17 of the US Code to Exempt the Pnvate Noncommercial Recording uf

ky righted Work:: on Video Recorders From Copyright Infringement), Nov 30, 1981 and Apr. 21, 1982, pp. 917-971.

' Vide., and Audi J Hume Taping," Hearing before the Subcommittee on Patents, Copy rights, and Trademarks of the Committee on
t he Judiciary. U S Senate, 98th Cong , 2nd sess , on S 3 (A Bill to Amend Title 17 of the LI S Code With Respect to Home Recording
rl Viiko trl Audiu Rectxding Devices at, ! Metha, and fur Other Purposes) and S 175 (A Bill to Amend Title 17 of the U.S Code to

Ext. m tht Private Noncommercial Recording of Copyrighted Works on Video Recorders from Copyright Infringement), Oct. 25,
1983, pp 107-244

H me Audit) Recurding Act," Heanngs befure the Committee on the Judiciary, U S Senate, and its Subcommittee on Patents,
(-1-,y rights, and Trademarks, 99th Cung , 1st and 2nd sess., Hearings on S 1739 (A Bill to Amend Title 17 of the US CodeWith Re-
,peet L RATA: Aud Reeurding and Audio Recording Devices and Media, and for Other Purposes), Oct. 30, 198.5, Mar 25 and Aug. 4,
1988, pp 146.176
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Greenspan estimated that in 1984, each in-
stance of home taping cost the taper $1.67 per
album-equivalent, compared with an a-erage
retail price of $6.80.10 On the basis cf an ear-
lier report on home taping by the firm Audits
& Surveys, Townsend & Greenspan estimated
that 42 percent of all home tapings from
prerecorded material and 40 percent of off-
the-air (broadcast) tapings would have gener-
ated sales, if taping had not been possible."
Then, assuming that 40 percent of home tap-
ing in 1984 was in lieu of purchases of records
or prerecorded cassettes, the firm estimated
1984 retail losses of some $1.5 billion. This fig-
ure included $200 million in losses due to re-
cord prices being depressed 5 percent below
what they would have been, absent taping:2
Greenspan estimated that about 40 percent of
these retail losses (about $600 million) repre-
sented compensable losses to copyright own-
ers and creators; this proportion was based on
estimated lost revenues (net of manufactur-
ing and distribution costs) using a hypotheti-
cal industry income statement. Moreover, as
in his earlier testimonies, he stated that con-
tinued home taping had grave implications
for the viability of the recording industry.
Noting that recording-industry releases were

down by aimost half since 1979, and that in-
dustry employment had declined from 29,0Ct)
in the late 1970s to less than 19,000 in 1984,
Greenspan stated that further growth in
home taping would cause further decline in
these industry indicators. He concluded that
the industry itself could not successfully re-
spond to home taping with a pricing strategy.
Raising prices to recoup losses would reduce
sales and might increase home taping, and
lowering prices to make taping less attractive
would cut profits further and decrease the in-
dustry's capabilities to take the risks required
by the nature of the business.*

Greenspan's two earlier studies had esti-
mated losses to the recording industry
amounting to $1.05 billion for 1981 and $1.4
billion for 1982. The Consumer Electronics
Group of the Electronic Industries Associa-
tion (EIA), the Audio Recording Rights Coali-
tion, and the Home Recording Rights Coali-
tion (HRRr) submitted dissenting comments
and testimony disputing these estimates. In
the first instance, EIA argued that taping esti-
mates based on hypothetical questions and re-
call were unreliable and exaggerated the
amount of taping actually done. Further-
more, EIA claimed that the analysis

'°In this calculation, a blank tape was assumed to hold 1 875 album-equivalents

"Home Taping in America 198,3 Extent and Impact," Audits & Survey ...ew York, NY October 19831 The report -as based on
diaries of taping activity over a 1-month period from a sample ofactive tapers. as well as personal interviews ami an in-home audit of

all tapes in the respondents' homes
Earlier estimates of taping and displaced sales had been based on a consumer mad survey sponsored by Warner Communications,

Inc (WCI). M. Fishbein, S. Middle4tadt. and M. Kapp, "A Consumer Survey Home Taping," WCI 'March 19821, as reported in "1981
Estimate of Loss Due to Taping: Tapers' Rr no rts of Replacement (Executive Summary)," (LosAngeles, CA WCI, Aprd 1982)

'2Greerspan calculated that the average annual price increase ()fall goods and services in the consumer price Index was 6 7 percent
from 1978-1984, while average prices of prerecorded tapes rose only 2 2 percent According to Greenspan, "Had average prerecorded
tape prices paralleled the general rise in consumer prices in 1984, they would have been 29 percent higher than they n fact turned out

to be "
In general, failure of retail prices to match increases in the consumer price index does nut always mean a decline in profit margins

Also, macroeconomic conditions (such s the recession during 1979-1981) can have a different effect on demand for entertainment
(e.g , records and tapes) than on other items in the price index (e g., food).

Greenspan also concluded that the recording industry's recovery since the early 1980s did not indicate that the "taping prob'em"
had eased, rather, his analysis ind.cated that taping had reduced pretax profits, even during the recovery Greenspan estimated that
the proposed home-taping levy in S 1:39 would yield some $200 milhon per year See Hearings on S 1739, op cit. , footnote 9, pp

154-156

'3Hearings on S 1739, op cit , footnote 9, pp. 155-56
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for RIAA had ignored the stimulative effects
of home taping on sales of recordings, and
that some home tapes (e.g., selection tapes
and tapes made for portable or car tape play-
ers) are not substitutes for prerecorded prod-
ucts.14 In the second instance, Greenspan's es-
timate of harm was reuutted by a panel
representing HRRC and the Audio Recording
Rights Coalition. The panel argued that the
Audits & Surveys data used by Townsend &
Greenspan were flawed and overstated the po-
tential for sales displacement, and that the
analysis ignored the stimulative effects of tap-
ing on sales and other benefits.16

HRRC and EIA contended that the new
Townsend & Greenspan analysis of alleged
harm for 1984 was subject to the same flaws
as the earlier ones. They did not, however, of-
fer any new empirical estimates.

Points of Contention

A pattern emerges in these debates. The
published recording industry arguments and
economic analyses deal only with estimates of
alleged harms to the recording industry and
copyright proprietors that arise from substi-
tuting home copying for purchases of
prerecorded music. These alleged harms in-
clude lost sales, depressed prices, lower profit
margins, and, ultimately, a decline in the
number and diversity of new recordings being
released. Survey data and models are used to
estimate the extent of copying and the num-

ber of displaced sales. Repre,entatives of the
hardware and blank-tape industries then dis-
pute the results on methodological grounds.

Although representatives of the hardware
and blank-tape industries argue that the re-
cording industry's figures are inflated, they
have not published their own estimates of
either economic harm or tangible/intangible
benefits from home copying. Instead, they
contend that when the effects on the recording
industry and on consumers are considered to-
gether, there are net economic benefits to so-
ciety. They argue that economic analyses used
for policymaking must examine the costs and
benefits to the various stakeholders.16 Their
arguments propose several hypotheses about
social (and recording industry) benefits from
home taping. Because these hypotheses are
not quantifir-d, they cannot be compared with
the recording industry's estimates of eco-
nomic harm.

As an example of these lines of argument,
one remedy proposed by the recording i.±dus-
try, songwriters, and music publishers is a
surcharge on the price of a blank audiotape.'7
The rationale for this hinges on the assump-
tions that:

home taping is a direct substitute for a
purchase,

most blank tapes sold to consumers are
used to copy copyrighted material, and
therefore

'4Hearings on S.1758, op. cit. , footnote 7, pp. 956-970

`sHearings on S 31 arid S 175, op cit footnote 8, pp 340-467. The Audits & Surveys study for RIAA concluded that hearing home
tapes was an almost negligible factor in decisions to purchase (Audits & Surveys, op. cit , footnote 11, pp. 14-15)

' °Cited examples include, for exam pie, econom lc harm to the recording industry from lost sales and benefits to the recording indus-
try from technological innovations in hardware that open new markets, benefits toconsumers from a wider set of choices and lower-
cost access to music, etc. (Hearings on S 1785, op cit., footnote 7, Hearings on S 31 and S 175, op. cit., footnote 8 )

''See "Joint Statement of the Music Publishers' Association, Inc , Recording Industry Association of America, Inc., and Songwriters
Guild of America Re- S 1739, The Home Audio Recording Act," testimony before the Subcommittee on Patents, Copyrights, and
Trademarks of the Senate Committee on the Judiciary, Oct. 30. 1985, pp 49-62

8 I_
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the surcharge wonld fairly compensate
copyright holch lost royalties.18

In arguing the fairness of blank-tape sur-
charges, proponents claim that most consura-
ers tape to save money and that they would
have purchased a recording if they were un-
able to copy.

In opposing such proposals, HRRC and EIA
contend that home taping does not compete
directly in the market for prerecorded mu-
5ic.19 They argue that consumers do not re-
gard homemade tapes as perfect substitutes
for prerecorded products: tapes can be reused,
so home tapes may not be permanent addi-
tions to a consumer's music library. In addi-
tion, they contend that consumers' taping
practices are such that the content of home
tapes differs from what is commercially avail-
able and that consumers often tape material
that they would not have purchased. They
also contend that home taping can stimulate
demand for prerecorded products. Assertgig
that it is not prohibited under current law,
thry point out that home taping offers signifi-
cant intangible benefits to consumers by di-
versifying the choices available to them via
"sclection-taping," as well as the settings and
forms in which they can enjoy music via
"place-shifting." "Selection-taping" is mak-
ing a tape with selections from one or more
different artists or albums; "place-shifting" is

making a tape of an owned recording to play in
a car or portable tape deck. MIRC and EIA
suggest that consumers base their decision to
purchase some recordings on the expectation
that they can be copied for these purposes and
that consumers ar e unlikely to purchase cop-
ies of the same recording on different media
(e.g., a CD or record for home use and a tape
for the car). RIAA, on the other hand. dis-
agrees with these arguments. It views home-
taping practices such as "place-shifting" as
violations of copyright or, at best, of uncertain
legal status, but certainly not condoned under
the current law.20

One area of continuing disagreement is
whether only the effects of home taping (or a
taping ban) on recording-industry revenues
should be considered for policy formulatior,
or whether effects or blank-tape revenues and
consumers' economic welfare should also be
considered. A corollary to this disagreement is
whether alleged lost revenues or lost profits
and royalties should be used in considering
"harm."

Viewing home taping as a violation of cur-
rent copyright law, RIAA believes the abso-
lute protection of copyrighted music and re-
cordings to be the only relevant issue.
Therefore, RUA maintains that policy-
makers should only take into account the ef-
fect on record industry revenues, reflected in

'eSome vanants of this argument involve tape qualities and likelihoods of taping copyrighted materials, given tape type
For a discussion of the relative merits of blank tape andmr recordingequipment fees and criteria fordetermining them, see Timo-

t hyJ. Brennan. "An Economic Look at Taxing Home Audio Taping,"Journal of Broadcasting & Electronte Media, vol 32, Winter 1988,

pp 89-103.
'9In 1982, the Audio Recorchng Rights Coalition sponsored a telephone survey of audio tapers. intended to explore the tastes and

practices of tapers (includ.ng the stimulative eflect of home taping on purchases), but not to estimatethe absolute amount of home
taping in the United States. "Why Americans Tape A Survey of Home Taping in the UnitedStates," Yankelovich, Skelly, and White
Inc., September 1982. Yankelovich, Skelly, and White reported the following results. (1) more than half of all home audiotaping does
not involve prerecorded music, (2) home taping stimulates purchases of prerecorded music. (3) home tapers tape primarily to put
together their oven program of selections, (4) tapers also seek portability, convenience, quality, and availability through home taping,
(5) saving money is not the pnmary motive behind home music taping, and (6) half of aIl home tapes of prerecorded music are made
from the taper's own record or tapes.

2011. Rosen, Recording Industry Association of America, Inc , letter to J Wmston, OTA, May 2, 1989 (enclosure with comments on
draft ch. 8, p 2).
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sales displacement.21 Advocates of home re-
cording such as HRRC and EIA consider that
home taping is legitimate under the current
law. Furthermore, they hold that studies of
the effect of taping on the recording industry
should consider only the effects on industry
profits and royalty payments to performing
artists and creators of works, rather than
gross revenues to recording companies. They
argue that the former incentives determine
the long-term supply of new works.22

The difference in relative magnitudes (gross
revenues versus profits and royalties) is sub-
sta,_ tial. Greenspan estimated that 40 percent
of alleged lost revenues represented "compen-
sable" losses to copyright owners and creators
(including the recording companies). Consid-
ering the recording industry's rule-of-thumb
that royalty payment 3 to the performing art-
ists and copyright owners amount to about 20
percent of the Aolesale price of 0 recording
(see ch. 4), the 40-percent-of-revenues figure
for profits and royaities seems high.

Some of the major unresolved questions
from previous surveys and analyses stem
from their underlying assumptions, as well as
from the survey designs. For example, the
RIAA surveys examined homemade tapes,
while the BRRC survey examined home-tap-
ing ineiden:s ("tapings"), so the results are
not comparable. One important line ofargu-
ment has concerned the efficacy of proposed
levies in furthering the intent of copyright by
providing incentives for the creation and dis-
semination of new works. Other differences
have been methodological, concerning the
construction of:

Measures of the amount of blank media
of various qualities purchased by con-

sumers, and estimates of the proportion
used for home taping of copyrighted ma-
terial (as opposed to other uses such as in
answering machines or to tape a baby's
first words).

Measures of motivations for home tap-
ing, intended to test hypotheses as to
whether home tapes displace or stimu-
late purchases.

Measures of the amount of home taping
being done and of taping patterns (e.g.,
selection-taping versus album taping,
taping owned versus borrowed record-
ings, etc.).

Measures of the extent to which taping
stimulates purchases, or of estimated
lost sales revenues from taping displac-
ing purchases.

OTA concludes that the studies by the RIAA
and EIAJHRRC are insufficient as a basis for
policy making, for the following reasons-,

The methodologies and data for the sur-
veys that were used as the basis for the
studies were not published in their en-
tirety, including details of the survey de-
sign and response rates, complete ques-
tionnaires, and disaggregate responses
to all the questions asked. Therefore, in-
dependent replication of results and/or
alternative analyses by disinterested
parties are not possible. Because the
studies were sponsored by those with a
financial interest in their outcome, ques-
tions of bias in their design, execution, or
reporting arise; the inability to inde-
pendently replicate results leaves these
questions open.

2'H. Rosen, RecordingIndustry Association of America, Inc., letter to OTA, May 2, 1989 (enclosure with comments on (JrafIci 8, pp.1-2).

22Gary,J Shapiro, Robert S Schwartz, Steven R. Brenner, Home Recording Rights Coalition, memorandum to OTA withcommentson economic issues, May 1, 1989, pp. 7-10
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The survey data obtained for RIAA and
HRRC are based on different units of
analysis (tapes and tapings, respec-
tively), in part because the analyses
based on these data were intended to ex-
plore different mechanisms (e.g., sales
displacement versus stimulative effects).
Therefore, even if the RIAA and HRRC
studies are equally valid, it is not possi-
ble to reconcile their disparate findings.

The studies do not explore the effects on
net economic welfare of home copying,
or of proposed policies to restrict or
eliminate it. Given that the current legal
status of home copying is ambiguous, it
is appropriate and reasonable to exam-
ine the effects on consumers, as well as
on industry.

The focus on active tapers, as opposed to
the general population, does not permit
analysis for the population at large. By
surveying only active tapers, the studies
do not fully consider consumers' motiva-
tions for taping versus purchasing in
particular, why some consumers do not
tape, and whether tapers and nontapers
have different perceptions of the accept-
ability or fairness of home-taping prac-
tices.23

While the recording industry's economIc
analyses of harm project increases in
sales absent home copying, the estimates
of lost sales revenues do not take into ac-
count the effect of price changes on the
number of recoi dings purchased. The es-
timates assume that sales volume would
increase substantially absent home tap-

ing.24 But Greenspan's analysis and testi-
mony also indicated that prices would be
higher, absent copying. If consumers
bought fewer recordings in response to
these price increases then using the origi-
nal estimate of increased sales volume in
conjunction with higher prices over-
states foregone revenues. Also, the RIAA
estimates are of lost revenues, not lost
profits, and the published analyses do
not provide sufficient data to allow an in-
dependent estimate of profits.

The OTA survey and economic analyses
were designed to remedy the first four of these
points. OTA chose a population-based sample
for two reasons: i) so that, where appropriate,
the remits would be applicable to the popula-
tion at large, and ii) so that nontapers, as well
as tapers, would have the opportunity to ex-
press their views. Including both tapers and
nontapers is especially important in order for
the OTA survey to shed new light on public
perceptions about the fairness of home-copy-
ing practices and alternative policies.25 The is-
sue of sample design, however, was one of the
most hotly contested aspects of the OTA sur-
vey's development. Both RIAA's and HRRC's
view, shared by some of the other outside re-
viewers, was that the sample should consist of
active tapers only, to get a larger number of
observations of taping, given the study's lim-
ited resources. OTA's view, shared by some
other outside reviewers, was that this advan-
tage would be outweighed by the disadvan-
tages of not being able to project results to the
general public and, more important for a
study for Congress, of ignoring the opinions of
perhaps half the public.

23The OTA sample design was chosen to allow projection of sample results to the population at large To do so, it is necessary to know

each respondent's presumed probability of ssdection (fur example, based on Census profiles), for a sample ef tapers only, this would be

unknown. Therefore, the OTA sample cormsted of randomly selected members of the public, including both tapers and nontapers

"See hearings on S.1739, op. cit., footnote 9, pp. 152-154 for details of the 1984 estimates.

230TA had commissioned a phone survey on the public's familiarity with and acceptance ofintellectual property rights, percep-
tions of a problem, and views on solutions, for the 1986 report. See "Public Perceptions of the 'Intellectual Property Rights' Issue,"
The Policy Planning Group, Yankelovich, Skelly, and White, Inc , February 1985
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As for the last point, the OTA and contrac-
tor analyses also assume that prices remain
constant in the short term.28 But even when
prices are held constant, the use of alleged lost
revenues (as opposed to profits and royalties)
is contentious, as was mentioned above. One
way to address this in a comprehensive analy-
sis of the economic effects of home copying
would be to compare current sales volumes,
variety, costs, and prices with those where
copying had been eliminated or restricted sev-
eral years earlier. Even if such a comparison
were possible, the analysis would require in-
dustry data over those years on both costs
that varied with production volume and those
that did not,27 along with data on retail trans-
actions.28 Even then, it would be virtually im-
possible to establish accurately the relation-
ships between possible financial incentives
and the supply of new creative works, or to es-
timate the benefit to society from the addi-
tional "investment" in creative works (see the
section below on private copying and social
welfare). Absent these industry data, both the
OTA and contractor analyses had to focus on
changes in industry revenues and could not es-
timate the changes in the demand for record-
ings as a result of changes in prices or the im-
pact on the long-term supply of creative
works. Although the results of our analyses

reflect the relative magnitudes of industry-
revenue, consumer, and net economic welfare
effects, they are only benchmarks for consid-
ering policy options.

LITERATURE ON HOKE
COPYING

Several recent papers, prompted in part by
the debates over home audio- and videotap-
ing, have examined the economics of home
copying.29 Because economic effects of copy-
ing are complei.: and often ambiguous, these
analyses usually rely on simplifying assump-
tions or specific conditions to reduce ambigu-
ity. Therefore, the results must be interpreted
in light of these assumptions and conditions.

The Effect of Private Copying
on Welfare

Intellectual property is an example of the
private production of a public good.38 For in-
tellectual property, ordinary market forces
will not necessarily produce the most desir-
able social outcomes. Granting a limited mo-
nopoly via copyright attempts to balance dis-
tortions arising from the partial inability of

26See the discussion of Mannering's analysis below

270TA requested cost and variety data from the recording industry, but was only able to obtain the general, rule-or-thumb informa-
tion presented in ch 4 Naturally, the firms hold this info-mation closely (OTA staff interviews with recording-Industry and RIAA
executives, May-June 1988 )

28Published retail statistics from the National Association of Recording Merchandisers (NARK do not Include this information.
RIAA indu stry data report shipments valued at suggested list price, retailers typically discount from list price. It is possible to con-
struct approximations over a series of years using discounting rules, however, Industry production cost data for a number of years
would still be required.

"See also. OTA-CIT-302, op cit , footnote 2, especially ch. 6, and an OTA contractor report prepared for the 1986 assessment, "Eco-
nomic Issues Relating to New Technologies and Intellectual Property," Stanley M Besen, contractor report prepared for OTA by the
Rand Corp., Dec. 1984 (Springfield, VA: National Technical Information Service, 1986).

30For a discussion of public goods, see The New Palgraue: A Dictionary of Economics, John Eatwell, et al , editors (The Stockton
Press, NY. 1987), pp 1061-1066 A public good is one that is nonexclusive once it is produced, it is impossible (or prohibitively costly)
to exclude any individual from benefiting from it, whether or not he pays Individaals have an incentive not to pay for the good, or to
undervalue it, in h opes of getting access as "free riders " This results in inefficient resource allocation and underproduction of nonex-
clusive goods, and underlies the rationale for public support of activities like national defense and scientific research.
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creators to exclude all nonpayers from obtain-
ing their works.31 Without protection of copy-
right, the inability of creators to fully appro-
priate returns from intellectual property
would result in the underproduction of new
works.

In the long run, the effect of unlimited copy-
ing on society's economic welfare is ambigu-
ous. It depends on a number of factors, includ-
ing the degree to which copying affects the
demand for originals, the degree to which
copying affects the production of new works,
and the degree to which consumers value ad-
ditional variety.32

The net social welfare effect of copying has
two components: the effect on producers and
the effect on consumers. Changing the
amount of private copying (either increasing
or restricting it) will affect not only the net
level of society's economic welfare, but also
the relative balance between producer and
consumer welfares. This balance between
gains and losses for producers and consumers
is often the most visible and most hotly con-
tested feature of proposed policies for redis-
tributing the benefits from home taping. The
specific effects of private copying on the eco-
nomic welfare of producers and consumers
depends on several factors:

Whether private copying costs (including
copiers' value of time) are lower or
higher than producers' production and
distribution costs (i.e., whether private
copying is economically efficient or inef-
ficient).

Whether producers increase the price of
originals to reflect the value of copies
made from them, or whether producers
reduce prices in an attempt to discour-
age copying.

Whether producers charge different
prices for the same good, at least to copi-
ers and noncopiers.

To what extent copying is a substitute
for a purchase.

How consumers vary in their copying
costs and tastes.

Whether the additional variety of origi-
nals offered absent private copying
would be "excessive" in economic
terms.33

Does increased copyright protection for
goods like musical recordings and software in-
crease or decrease society's economic welfare?
Some claim that improvements in copyright
protection will:

3' RIAA notes that no nexclusivity need not trs the hands of pohcy makers_ For example, in some other countries where it was not
deemed possible or desirable to prevent home taping, a royalty system was instituted with the Intent or (at least partially) compensat-
ing for nonexclu sway. (H. Rosen, Recording Industry Association of America, Inc., letter to OTA, May 2, 1989, enclosure with com-
ments on draft ch. 8, pp. 12.)

32See, William R Johnson, "The Economics of Copying," Journal of Pohtical Economy, vol. 93, No. 11, 1985, pp. 158-174 Johnson
examines two models for moyingto help explain why some consumers copy while others do not. The first model assumes that the cost
of copying vanes according to individuals' values or time. The second model assumes that large fixed costs must be Incurred (e.g.,
purchase of recording equipment) to copy, but copymg is subsequently costless. Johnson concluded that, for both models, copying
redistributes Income away from copynght proprietors, although the effects of copying on the pnces of on gi nals and on social welfare
are a-abiguous.

33See Stanley M. Besen, Private Copying, Reproduction Costs, and the Supply of Intellectual Property," Informahon Economics
and Policy, vol. 2, 1986, pp. 5-22. For example, Besen notes that copymg will increase consumer welfare and producer profits in the
short run, if private copying is efficient and the price of onginals can be raised to reflect the value of the copies. On the other hand,
copying may cause producers to reduce prices, this decreases both consumers' and producers' welfare. If, however, copying (by reduc-
ing the number of originals produced) reduces "excessive" variety, this can increase welfare in the long run.

The recording industry considers that consumers of its product have always valued additional variety and that, ' excessive variety, if
it existsos an Issue of business strategy for individual record companies, not a social welfare problem " (H. Rosen, Recording Industry
Association of America, Inc., letter to OTA, May 2, 1989, enclosure with comments on draft ch. 8, p. 3.)

1 6 G
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decrease the loss to society from the un-
derproduction of works the loss in qual-
ity and variety of goods produced when
Pome consumers can use them without
paying, and

increase the loss to society from under-
utilization of these works the loss due to
consumers who would be willing to buy
the good at a lower price34 but do not con-
sume it at the given price, plus the loss
due to consumers who spend more real
resources copying than the producer
would to make an additional unit of the
gond.

Novos and Waldman consider a case in which
consumers differ only in terms of their costs
of obtaining a reproduction (not in their valu-
ations of the good), and in which private copy-
ing is economically inefficient. In this in-
stance, increased copyright protection could
lead to a decrease in the social loss from un-
derutilization, provided that all individuals
continue to consume the good.36

More generally, Novos and Waldman find
that policies to increase copyright protection
face a trade-off between losses due to under-
production and to underutilization. New
copying technologies have tended to increase
the former and to decrease the latter. If copy-
ing is inefficient, however, an improvement in
copyright protection does not necessarily in-
crease the underutilization loss. Also, if im-
proved protection redu^es the demand for

originals, this might increase the under-
production loss.

Overall, then, the implications of increasing
copyright protection are complex, and the
policy trade-offs are not simple. In some
cases, market outcomes (where different
classes of consumers are charged different
prices of a good, such as journals, or where
copyable and noncopyable goods, such as
computers and software, are bundled) may be
preferable to increased government enforce-
ment.36 In choosing between government and
industry actions to prohibit copying, Novos
and Waldman conclude that the government
should act when its cost of doing so is lower
than the producer's cost of altering the prod-
uct.37

Appropriability and Pricing

Private copying need not be harmf0 to pro-
ducers, if copying is efficient and if producers
can increase prices to take into account the
value of the copies that will be made.38 If not
all consumers copy, or if consumers vary in
the number of copies each makes from an
original, then efficient pricing would require
discriminating among these groups, charging
them different prices according to their valu-
ations of the originals, based on their ability
to make copies. This type of price discrimina-
tion is usually infeasible, however, because it
is costly and difficult to gather the necessary
information on users' valuations of origi-
nals.39

34More specifically, who would be willing to pay the marginal cost of producing an additional unit of the good.

35IanE Novos and Michael Waldman, "The Effects of Increased Copyright Protection An Analytic Approach,"Journalof Political
Economy, vol. 92, No 2, April 1984, pp 236-246

3eSee also Besen (1984), op. cit., footnote 29, pp. 13-23.
.

'Ian E Novos and Michael Waldman, "The Emergence of Copying Technologies What Have We Learned?"Contemporary Polley
Issues, vol. 5, July 1987, pp. 34-43.

3'3See Besen (1986), op. cit., footnote 33, p. 7.

39The inability to practice perfect price discrimination among users can produce imperfect ions in markets for intellectual property.
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A simplified form of price discrimination is
two-tiered pricing, in which producers are
able to segment their customers into two
classes and maximize profits by charging each
a different price.40 Looking at the effect of
photocopying on the number of scholarly
journals purchased, Liebowitz has examined
journal publishers' ability to indirectly appro-
priate copiers' true valuation of originals
through higher subscription prices to librar-
ies and institutions. He concluded that pub-
lishers can indirectly appropriate revenues
from copiers who do not directly purchase
journals. Since copying ; lay have different ef-
fects on other media, however, case-by-case
empirical investigation of the institutions and
markets involved may be necessary.41

Price Discrimination, Resource
Allocation, and Variety

The inability to charge different classes of
consumers different prices for a good in intel-
lectual-property markets means that the
prices consumers pay need not reflect their ac-
tual valuations of the good: some value the

good more, and will be willing to pay more.
Those who do not value the good at a given
price will not consume it. If they could be of-
fered a lower price reflecting their valuation,
however, then they would purchase it and
both producers and consumers would be bet-
ter off. Moreover, the decoupling of prices and
valuations makes resource allocation deci-
sions about what to produce more difficult
and markets less efficient.42

Besen's analysis for the 1986 OTA report
noted that where there are many producers of
competing types of intellectual property, the
resulting market structure is one of monopo-
listic competition: firms will have some con-
trol over the prices they can charge because
their products are differentiated (e.g., music
by different recording artists or groups).
When firms are unable to charge different
consumers different prices, however, there
may be either excessive or insufficient vari-
ety.43 Under these conditions, when private
copying serves to reduce the variety of prod-
ucts being offered, it does not necessarily re-
duce the efficiency of supply or make consum-
ers worse off.44

4cSee Walter Y. 01, "A Disneyland Dilemma. Two-Part Tariffs for a Mickey-Mouse Monopoly," Quarterly Journal of Economics,
February 1971, pp. 77-94. 01 describes how Disneyland's (then-)prevailing policy of charging separate admissions and ride prices
could be optimal for a profit-maximizing monopol.st. This was possible because customers varied in their tastes and could be divided
Into two groups, based on their valuations of going on a large number of rides.

'S. J Liebowitz, "Copying and Indirect Appropriability Photocopying ofJournals," Journal of Political Economy, vol 93, No 5,
1985, pp 945-957.

42See Besen (1984), op. cit., footnote 29, pp 1-4 See also Stanley M Besen, Willard G Mann, ng, Jr , and Bridger Mitchell, "Copyrisht
Liability for Cable Television Is Compulsory Licensing the Solution?" (Santa Monica, CA The Rand Corp , February 1977) The
authors note that congressionally mandated compulsory licenses for some uses (such as cable retransmissions) are less efficient than
requiring negoaations through full copyright liability. This is because consumers' willingness to pay for programs is perceived only
indirectly by program suppliers.

4-31Where It is possible to charge copiers and noncopiers different prices, the interests of these groups of consu mers could be do-, ou-
pled (Besen (1984), op cit., footnote 29, p. 19) As a pratlical and marketing matter, however, this has nut yet been tried fur reco Jed
music.

"See Besen (1984), op. cit , footnote 29. pp. 4-5 Entry (new firms, new products) will be profitable when new entrants can attract
enough consumers from the incumbents to cover their costs, even if these exceed the value that consumers place on the additional
variety. If excessive variety is being offered and if private copying then causes producers to decease the variety of products offered, the
r...!t may be to Increase the elTicieacy of supply and make consumers better off Conversely, if firms selling at a single price find it
more profitable to "duplicate" products of their rivals than to offer more differentiated products, then insufficient variety will be
offered, even without copying
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Brennan notes that the measure of how well
copyright works should be the correspon-
dence between the values listeners place on
copyrighted works and the costs of providing
them; the system should give incentives for
works for which consumers collectively would
be willing to cover the costs. He also notes that
copyright is not intended to subsidize works
that consumers would not financially sup-
port; if subsidization is socially desirable,
then means other than revenues from home-
copying fees should be used.45 Brennan also
suggests that policy regarding home taping
should not be directed toward correcting any
general perceived flaws in copyright.46

ANALYZING THE ECONOMIC
EFFECTS OF HOME COPYING

The th) ee economic analyses of home copy-
ing conducted for OTA all include a cost-bene-
fit framework. Two of them, by Johnson and
Mannering, use the survey data to work
within this framework to provide some quan-
titative assessment of the effects of home
copying on stakeholders. Each of the three
looks at a different part of the home-copying
puzzle: Katz considers implications for the
profits of producers and distributors of origi-
nals; Johnson considers the determinants of
copying and purchasing originals; and Man-
nering uses consumers' purchase/taping
choices to examine hypothetically the short-
term effects of a home-taping ban on produc-
ers' revenues and consumers' welfare. None of
the analyses gives the complete picture of the
economic effects of home copying; taken to-

gether, however, they cast doubt on the prem-
ise that eliminating home taping would be an
unambiguously good move by Government or
industry.

Home Copying and Its
Economic Effects

The contractor report by Michael Katz47 fo-
cuses on the theoretical effects of home copy-
ing on producers' profits but does not esti-
mate them. According to Katz, both the
market for recorded music and the market for
electronically recorded visual images fall into
the hardware-software paradigm products
are interdependent, produced and sold for use
as components of hardware-software systems.
Simplifying somewhat, stakeholders in these
markets fall into five general classes, each af-
fected differently by home copying:

Consumers: Home copying has two
broad sets of effects on consumers, one
e irect and one indirect. The direct ef-
fect if the availability and prices of
hardware and software are fixed, inde-
pendent of copying is to make more
choices available to consumers. Those
who copy benefit from this effect, those
who do not are unaffected. The indirect
effect recognizes that the collective ac-
tions of home copiers may affect the sup-
ply of hardware and software contrary
to the assumption above. One possible
indirect effect, when copying serves to re-
duce the variety of available software
and increase prices, would be negative.48
The net effect on an individual consumer

"Brennan, op. cit., footnote 18, pp 99-100

"T Brennan, The George Washington University, letter to J Winston, OTA, Apr. 24, 1989 (enclosure)

47Michae1 L Katz, "Home Copying and Its Economic Effects. An Approach for Analyzing the Home Copying Survey," contractor
report prepared for the Office of Technology Assessment, Mar 9 1989 (Springfield, VA National Technical Information Service,
October 1989).

"Another theoretically possible effect is positive, when copying stimulates the supply of software (see section below on demand
effects).

J89
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is the sum of the direct and indirect ef-
fects. When the indirect effect is a reduc-
tion in variety, coupled with an increase
in prices, the net effect on the home copi-
er depends on the balance between this
loss and the gain from making copies.
Consumers who do not copy experience
the indirect effects and may be hurt
through the actions of others. If, how-
ever, the indirect effect is to cause more
and varied goods to be produced, then
consumers who do not copy also bene-
fit.49

Software Producers: The economic effect
of home copying on producers depends
on whether home copying stimulates or
dampens the demand for originals.
Either case is theoretically possible. For
audio recordings, the industry could be
characterized by: 1) a creation stage in
which there are a large number of firms
producing similar, but not identical,
products, and 2) recording, manufactur-
ing, and wholesale distribution stages
(typically performed by an integrated re-
cording company) in which the number
of firms is small and firms are aware of
the mutual relationships of sales, pro-
duction, investment, and advertising
plans. In the creation stage, the record-
ing company in effect invests in a lottery
by channeling its resources to particular
songwriters and artists. In such a mar-
ket, the effect of reduced demand is to
lower the expected returns from coming
up with a "winner" and thus, to lower the
expected return from entering the indus-
try. Therefore, if home copying does
lower demand, then there are likely tc be

fewer firms in the creation stage of the
industry, and fewer new products of-
fered. In the long run, however, the firms
would be expected to earn a competitive
rate of return, with or without home
copying. Because of the structure of the
recording, manufacturing, and whole-
sale distribution stages the effect of
copying on them can be extremely com-
plex, but lower demand is likely to de-
crease profits.60

Retail Software Distributors: The effects
of home copying are somewhat similar to
those discussed for the software produc-
ers' creation stage (above). If copying
stimulates the demand for originals and
entry is easy, there should be more retail
distributors and higher employment in
this sector; if it depresses demand, then
there should be fewer distributors and
lower employment.51

Retail distributors' interests diverge
from those of software producers in
some important ways. First, distributors
may profit from being able to sell origi-
nals used to make copies, even if total
sales of originals are reduced (e.g., if the
distributor rents videocassettes or
broadcasts album sides). Second, if some
distributors are paid by manufacturers
on a unit volume (rather than dollar vol-
ume) basis, their interests may diverge:
if copying results in fewer originals being
sold at higher prices, manufacturers
may not be significantly harmed, but dis-
tributors would be if their profits were
based on unit sales, rather than dollar
volume.

"See Katz (1989), op cit., footnote 47, p. 2

5°See Katz (1989), op cit. , footnote 47, pp. 2-4.

Katz' classification of "retall distributors" includes several groups who provide the product to the final Lonsumer e g., retail
record stores, video rental stores, radio stations, etc
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Hardware Producers and Distributors:
The effects of home copying are largely
the same for these groups, which are
treated together here. The direct effect is
that the greater availability of software
(via copying) will make the hardware-
software system, hence the hardware,
more valuable. If indirect effects on the
supply of software (see above) are posi-
tive, hardware producers and distribu-
tors will also gain. If, however, indirect
effects on software supply lead to a re-
duction in the supply of originals, the
value of the systems and its hardware
will be adversely affected. Similar con-
siderations arise when copying increases
the price of software. This reduces con-
sumers' willingness to pay for hardware
since the two system components are
used jointly.52

Analyzing Possible Effeets53

According to Katz, estimating the relative
strengths of the effects of home copying on the
above stakeholders reduces to answering two
fundamental questions:

1. What are the lost profits of producers
and distributors?

2. How is the supply of software affected?

The first question cannot be answered fully
without extensive proprietary data from indi-
vidual firms for a number of years. These
would be needed to model competition in pro-

ducers' and distributors' markets and firms'
responses to changes in demand and to caku-
late price-cost margins (to determine prof-
its).54 The difference between software pro-
ducers' profits with and without home
copying depends critically on the nature of
competition in the industry, and how the
prices and quantities produced respond to
changes in the demand for originals; the latter
is a question that producers themselves can
best answer.

Katz notes that producers' cost data are
needed to estimate the effects of copying on
producers' profits, rather than revenues. The
relevant cost is the total marginal costthe
extra cost of producing an additional unit of
the record, tape, or CD, including all levels in
the production/distribution chain. Without
these data, and price data, Katz concludes
that there is little that can be said aboLt the
magnitude of the economic harm to produc-
ers, except for loose bounds (like foregone
revenues under some pricing assumption, as
in Mannering's analysis).55 Katz notes that the
number of copies made is "almost certainly"
an upper bound on the decline in the demand
for originals at a given price, but that using
this quantity to estimate foregone revenut.
can yield a "very loose" upper bound on
harm.56

For the second question how the supply cf
software is affected, one would need to play
out various scenarios based on the effects of
copying on producers' profits.

52See Kan (1989), op. cit. , footnote 47, p 4-5

"See Katz (1989), op cit. , footnote 47, pp 5.7

54Johnson and Mannering use simphfying assumptions to deal with these questions

"The RIAA disagrees with this point, considering that the revenue effect is the salient one H. Rusen.Recurding Indumry
non of America, Inc letter to OTA, May 2, 1989, enclosure with comments on draft chapter 8, p 1 )

56See Katz (1989), op cit., footnote 47, pp. 5-7.
In duar analyses, Johnson and Mannering make simplify ing assumptions tu partially Lircum vent this dilemma As Libil:s 11 and 12

in this chapter show, different assumptluns about the substitution of Lopes fur originals yit.id a ve.ry broad rangt. uf reve.nut. t.fft:ltS
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E!Teeta of Home Copying on
Demand for Originals57

Katz discusses households' decision proc-
esses and consumers' tastes as determinants
of the extent of copying, while taking into ac-
count the monetary costs of copying, as well as
the time required to make copies or obtain
originals, and the perceived quality of copies
relative to originals.

Katz notes that, because copies cannot al-
ways be substituted for originals and because
original.: are needed to generate copies, copy-
ing has a very complex effect on the demand
for originals: when copying is feasible, origi-
nals are worth more because they can be used
to generate copies. Moreover, even if copies
could always be substituted for originals, an
increase in the availability of copies might
stimulate the demand for originals. This
would be counteracted by efrects that would
suppress demand, inclutiki demand for mul-
tiple units of an original.58

Katz concludes that, taken together, these
effects produce a "twist" in the demand for
originals: consumers' willingness to pay for
early units of an original rises (the oi igin al can
be Lsed as a source of copies), but demand fcr
later units falls (copies serve as substitutes for
originals). This twist is what makes it so diffi-
cult to assess the effect of the change in de-
mand on producer' profits different as-
sumptiont about market structure ani
demand yield disparate results, depending in
part on the producers ability tc inflnence

prices, the relative efficiency of home copying
compared with the cost of producing origi-
nals, the producers' ability to appropriate the
consumer's full value of originals, and the pro-
ducers' ability to charge different prices to dif-
ferent classes of consumers (e.g., by discount-
ing multiple purchases or bundling formats
like CD/cassette).5g

Katz also notes that in theory, at least
copies and originals could be used jointly,
rather than as substitutes. If so, then lower
costs of copying might be expected to stimu-
late sales of originals somewhat, by enhancing
consumers' expected benefits from purchas-
ing originals. One benefit might be the free-
sample effect: a copy might be a low-risk way
to try a new pie e of software, and considera-
tions like ethics, he desire to get liner notes,
or a desire for higher quality might then in-
duce the consumer tn buy an original. Also,
copies might provid s,e in an otherwise
unavailable form: consumers could make cus-
tomized or selection tapes, could time-shift
broadcast material, or could copy le mate-
rial from one format to another to place-shift.
Copying might stimulate consumer pur-
chases of hardware, which in turn would h1
crease the ch mand for original softwer,,
which wou" I to additional sales. Finally,
copies mica gt -ate benefits relating to the
fact that consu, rs value a hardware/soft-
ware system mc , the more popular that sys-
tem and compatible ones are. Economists
refer to these benefits as "network exter-
nal i ties."60

57See Katz (1989), op cit., fcotrote 47, pp 7-17

5'Itiltz (1989), op cit., footnote 47, p 9

"See Katz (1989), op ot , footnote 47, N. 9-15, fix specific examples uf huw prufits with home copying can be. higher or luwer than
those without, depending un the assumptions about the marginal costs uf copying and producing uriginals and the firm's chuice uf
pricing strategtes

"A larger user base can increase the amuunt uf infurmauun available about the system, makc free samples murc availabk, en hence
the image of a prpular product, etc See Katz (1989), op cit , footnote 47, pp 15-17, for more discussion
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Home Copying and the Demand
for Originals

The contractor paper by William Johnson 61
is concerned with the effects of home copying
on the market for originals, from a positive,
rather than normative, perspective. There-
fore, Johnson examines the effects of copying
on sales of originals, but does not examine
whether restrictions on home copying are
warranted. Johnson develops a theoretical
framework to estimate the effects of private
copying and uses data from the audio portion
of the survey done for OTA to estimate some
of the determinants of home audiotaping and
of purchasing original recordings. His results
provide some support for the notion that an
individual's choice between copying and buy-
ing originals is affected by the value of his
time higher values of time raise the number
of purchases of originals and reduce the ex-
tent of copying. Although Johnson attempted
to use these estimates to assess the effect of
copying on the purchase of originals, he con-
cluded that the precision of his estimates did
not permit him to approximate the extent to
which copies were substituted for originals.

A Simple Model of Private Copying62

Johnson bases his model on an individual's
cost-benefit trade-off for buying versus copy-
ing a particular work. He assumes that copies
and originals are equivalent in use, that both
purchasing and copying of the same work
takes place, and that most individuals engage
in some copying and some purchasing. The

presumed specification of a consumer's valu-
ation of the use of a particular work (in the
form of either an original or a copy) depends
on particular attributes of the work and on at-
tributes of the consumer that are observable
(e.g., age) and unobservable (e.g., tastes). The
consumer's cost of obtaining a copy of that
work depends on a factor that is related to the
particular work and copy, on his value of time,
and on unobservable factors that are specific
to him but, in general, constant across all
works.

In this model, a consumer will buy an origi-
nal of a particular work if his valuation of the
work exceeds its price and buying is cheaper
than copying for him. On die other hand, if his
valuation exceeds the cost of copying the work
and the sale price exceeds the copying cost, he
will copy rather than buy.63 Therefore, the
producer/seller of a particular work faces de-
mand that will clearly decrease as the price of
the work rises-consumers will buy fewer origi-
nals, make more copies, and use originals less
intensively in copying.

A more interesting question is what the
model predicts about the demand for origi-
nals if the cost of copying shifts. If the cost of
copying drops for all consumers, there may be
little effect on the demand for originals when
their prices are low. For "moderate" prices of
originals, the effect may be substantial, with
many consumers substituting the cheaper
copies for originals. At high prices for origi-
nals, the model suggests that the effect of
cheaper copies may be to raise the demand for
originals, primarily for their use as a source of
copies.

"William R Johnson, "Estimating the Effect of Copying on the Demand for Onginal Creative Works," contractor report prepared
for the Office of Technology Assessment, Mar 3, 1989 (Springfield, VA National Technical Information Service, October 1989).

e2See Johnson (1989), op. cit., footnote 61, pp 2-9.

a3Remember that the copyingeost includes time costs and difficulty ofaccess toonginals In th is model, getti ng the work at the least
cost i e , saving money is the decision criterion because copies and originals are assumed to be perfect substitutes.

In Johnson's model, some consumers buy, others copy. others do neither In a given popu lation, the number whocopy will depend on
the distribution of the components of consumers' costs and valuations. There may be additional demand for originals as sources of
copies, but this will decline as prices rise and consumers economize in the use of originals Moreover, an extra copy will tend to creates
demand for less than one additional original.
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If a hypothetical ban on copying were im-
posed, the demand for originals would shift.
In theory, at a given price consumers might
buy either more or fewer originals than they
would have bought were copying possible. In
the face of consumers' responses to a copying
ban, producers might raise or lower their
prices for originals. Determining the differ-
ence between producers' sales and revenues in
copying versus no-copying scenarios to meas-
ure their losses due to copying requires con-
sidering these two effects. The first effect can
be predicted from the response of demand for
originals to the cost of copying. This allows es-
timation of the net (positive and negative) ef-
fect of copying on the demand for originals
when price is held constant. Because the price
effect is not included, this will understate
losses due to copying. Omitting the second ef-
fect always leads to understating the loss (or
overstating the gain) copying causes to pro-
ducers of originak

Data Analysis and Estimation

Johnson uses data from observations of
copying and purchases taken at one point in
time to measure differences in individuals'
copying costs. The simple model, described
above, is extended from ind:vidual decisions
about a single work to consider a large num-
ber of differentiated works. Johnson specifies
an individual's expected demand for pur-
chases and for copies as functions of the
ranges of prices of original works, of his costs
of copying, and of his valuation of works, as
well as of observable and unobservable per-
sonal attributes.

Johnson focuses on the audio portion of the
survey data, particularly the sections on pur-

chase and ownership of originals and on copy-
ing and stocks of copies.

Purchase and Ownership -Johnson calcu-
lated daily purchase frequencies from re-
sponses to the "most recent purchase" se-
quence of questions (survey questions 30-37).
The average frequency for the whole popula-
tion seemed too high, however: at 0.039 per
day, it would imply a yearly purchase fre-
quency of 14 sound recordings per year. In-
dustry shipments data seem to correspond to
a much lower rate perhaps 3.5 or 4 sound re-
cordings per year per person over the age of
10.64 Johnson notes that the frequency esti-
mation is extremely sensitive to the few obser-
vations of very recent purchases, so "telescop-
ing," or reporting a more recent purchase
than was the case, may have caused a large up-
ward bias; this could also have occurred for es-
timates of copying frequency.s5

Johnson has tv, o ways of addressing this
problem. First, he uses alternative measures
of purchase and copying behavior, such as the
stock of recordings and the number pur-
chased in the last month. Second, since a simi-
lar effect seems to occur for his copying
estimates, he assumes that estimates of sub-
stitution between copying and purchases
would be unaffected by equal proportional bi-
ases in copying and purchasing behaviors.

To at least partially mitigate telescoping,
Johnson constructed a second variable repre-
senting the number of purchases last month;
the mean value (0.59) implies an annual pur-
chase rate of about 7, which is smaller than
the daily frequency implies but still larger
than national sales figures. The survey data
on stocks of recordings do seem in accord with
past sales figures, however. For example,
Johnson finds that the per-person stock of
CDs (3.8) is the same order of magnitude as

"Seejohnson, op. cit, footnote 61, pp 9-10. He uses 1986 RIAA still= ents data, based on 200 million people, aged 10 or older in 1986

"The method used by OTA in ch 6 to estimate overall copying and purchasing is 'ess sensitive to these effects Aggregating pur-
chasing or copying into categories hke 'past week" or "past month" reduces sensitivity to individual data points and to telescoping,
there the estimates based on the "last time" and "stock change in last month" are in closer agreement.
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total accumulated sales of CDs in the United
States. Per-person stocks of other recordings
were 19 45-rpm records, 37.5 LP records, and
21 prerecorded cassettes.6

Copying and Stocks of CopiesJohnson
also calculated daily taping frequencies from
responses to the (most recent) broadcast tap-
ing and prerecorded taping sections of the
questionnaire.67 As before, the estimates of
taping frequencies seemed excessively high
the mean daily rate of broadcast taping was
0.023 and the mean daily rate of taping from
prerecorded material was 0.036. This would
yield a combined rate of 0.059 per day, or 21.5
per year roughly 50 percent higher than the
estimated purchase rate of sound recordings.
Johnson notes, however, that these estimates
from self-reported data are not compatible
with industry sales figures for blank tape, and
seem to be as inflated as the estimates of self-
reported purchase frequency.6

Johnson's estimate of the average number
of tapes made in the last month is about 0.58,
for an annual average of 7. As was the case
with purchase behavior, these data imply
lower rates than the frequency data, but -till
higher than aggregate sales would indicate.
Johnson finds that the estimate of the average
stock of home copies (from responses to ques-
tion 29) is 13.8 tapes per person, which is of
the same rough magnitude as past accumu-
lated blank-audiocassette sales.6) Of these
copial tapes, most (an estimated 10.7) were

copied by the current owner. In overall stocks
of recordings, the stock of copied tapes is
about one-quarter the size of the stock of LPs,
and about two-thirds the size of the stock of
prerecorded cassettes. Given the rate of copy-
ing and the size of the stock of copied tapes, it
is somewhat surprising that in the "last-lis-
tening" section of the survey, only one-tenth
of the respondents reported that they were lis-
tening to a copied tape. Johnson speculates
that this finding might indicate that people
(.opy music they are less interested in and
perhaps less likely to buy which would be
consistent with the survey finding that copied
tapes (especially those made from records or
other tapes) are regarded as being of some-
what lower quality than prerecorded cas-
settes.70

Time Spent Making a Copy Items in sur-
vey question 45 ask about the time devoted to
making the last home tape, and the amount (if
any) the copier would have been willing to pay
someone else to make that tape. Johnson
found that the mean copying time was slightly
more than 2 hours; he considers this an upper
bound tr_, the time cost because all of this time
need not have been lost to other activities. The
question on willingness to pay for a copy was
only answered by 66 individuals who said they
would consider paying someone else to make
the tape for them, so that the results, which
show an average willingness to pay of $6.63,71
may be unreliable.

68Johnson (198)), op ci'., footnote 61, p 10

61A copy of the questionnaire is in appendix B (see questions 43 and 44).

"The International Tapeasc Association reports sales of some 387 5 willion blank audwcassettes in 1987, or about 2 per person
over the age of 10 Since the survey data indicated that about 80 percent of copies are made using blank tapes, Johnson infers that the
average copying frequency should be around 2 5 per year

"About 11blank tapes have been sold per person since 1980 (Johnson k 1989, op cit , footnote 61, p 11, Remember theta "tape" is
not necessarily equivalent to an "album "

"Johnson (1989), op. cit., footnote 61, pp. 11-12 See ch. 6 of this report for stock data

"At an average wage of $111hour, this would imply that the true time cost of taping was 23 of an hour ;Johnson k 1989), op. cit.,
footnote 61, p. 12)
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Empirical Estimates of Copying and
Purchasing Behavior

Johnson concluded that the best variables
to use to depict current copying and purchas-
ing behaviors are the frequency variables de-
scribed above: &spite their apparent incon-
sistency with aggregate industry data, if the
degree of bias is the same for everyone, then
estimates of the determinants of that fre-
quency at one point in time will be unbiased,
except for a proportionality factor.72

Dependent and Independent Variables
Johnson's specification has demands for cop-
ies and originals depending on income, rela-
five prices, and demographic variables (used
as surrogates for tastes).73 Income effects are
captured by household income and demo-
graphic variables. Relative prices are more
difficult to capture. Because the price of origi-
nals does not vary significantly in the cross-
section at one point in time (as opposed to
time-series data over several years), the price
effects must focus on copying costs. For these,
several measures are possible: the amount of
time reportedly taken up to make the copy;
the willingness to pay someone else to make
the copy; and proxies for the value of time, in-

cluding employment status and earnings.
Johnson found that the performance of prox-
ies for the value of time in the estimates was
more in keeping with the predictions of his
model than the other two measures, which
were plagued by smaller numbers of re-
sponses. Table 7-1 presents all the variables
used in the analysis, with descriptive statistics
and sample sizes.

Results of EstimationJohnson esti-
mated74 measures of purchasing and copying,
with employment status as proxy for the cost
of copying.75 Tables 7-2 and 7-3 show the re-
sults using three measures of original pur-
chases (daily frequency, purchases last
month, and stock of prerecorded cassettes)
and employment status to capture the cost of
copying. Tables 7-4 and 7-5 show estimation
results for the three measures of copying be-
havior (daily frequency, taping last month,
stock of copied tapes.

These coefficients in tables 7-2 through 7-5
show the sensitivity of the dependent vari-
ables (daily frequency, etc.) to each of the in-
dependent variables (employment status,
etc.) when controlling for variations in the
others.76 For example, employment status
and gender (male) both have similar positive

'2Although the variables representing purchases or copies made in the last month seem to have the vu-tue of reducing the telescop-
ing problem, these variables are less reliable than the frequency ones. It is less desirable to use the stock variables because they are
much more influenced by past, rather than current, behavior (e g , stocks of LP records do not reflect current LP purchase rates;
(Johnson (1989), op. cit , footnote 61, pp. 12-13.)

"But direct estimation of the substitution between copies and onginals is not possible because the demand for copies is not inde-
pendent of the demand for originals. Johnson finds that copying is positively related to original demand in the sense that those who
copy more also buy more originals. (Johnson (1989), op cit., footnote 61, p 13.)

'4Three-stage least squares and Tobit estimators were used The system of equations estimated were appropriate pairings of pur-
chase and copying variables Ce.g , purchase frequency with copying frequency, etc.) For more information on these techniques, see
Takeshi Amemiya, Advanced Econometrics (Cambridge, MA: Harvard U Press, 1985)

"sJohnson also tned using the other two measures for the cost of copying to help explain purchasing/copying frequencies, but these
estimates were less successfui. For purchasing frequency, none of the estimated coefficients was statistically significant. For taping
frequency, only one coefficient in each of the estimations (the age coefficient in the one using copy time, and the gender coefficient in
the one using willingness to pay) was significant. Joh nson notes that, in part, the unsatisfactory results for the alternative measures of
copy cost may be due to the smaller numbers of respondents for the time-to-copy and willingness-to-pay questions. Also, variations in
copy time may reflect variations in the quality of the copy, rather than in the true cost of acquiring it. See Johnson (1989), op. cit.,
footnote 61, p. 16.

'aThe figures in parentheses are the coefficients' t-statistics. Depending on the number of coefficients being estimated and the
number of observations, an absolute value of t near 2 (or more) generally indicates that the estimated coefficient values are statisti-
cally significant. Note that many of the coefficients are not statistically significant i e., the hypothesis that their true value is zero
cannot be rejected at the 95 percent confidence level The sign of a coefficient indicates whether its efiect is to increase or decrease the
likelihood of purchasing an original, the stock of originals, etc.

: a G



188 Copyright and Mune Copying: Technology Challenges the Law

Table 7-1.Variable Description and Statistics

Variable Description Mean (standard deviation) Valid observations

Deity purchase Daily rate of
frequency purchasing recordings

Dairy %Ping Daily rate of taping
frequennY

Original raPe Number of prerecorded
stock cassettes owned

Stock of copied Number of home-recorded
tapes cassettes ***nod

Purchases last Number of 45s, LPs, CDs
month and prerecorded cassettes

bought last month

Taping last Number of audiocassettes
month taped last month
Employed = 1 if employed

0 if not

High school = 1 if education
12 years or more but
not college graduate

= 0 if not

College = 1 if college graduate
0 if not

Nonwhite = 1 if nonwhite
0 if not

Male = 1 if male
0 if not

Age Age in years

Income Annual household
income ($1000)

Copy willing- Willingness to
ness to pay Pay fOr noPY (cents)
Copy time Time to make last

copy (mimeos)

0.039 (0.421)

0 059 ( 0285)

20.69 (23.9)

10 99 (20 3)

0.059 (2.5)

0.058 (2 5)

0.563 (0.496)

0 555 (0.497)

0.192 (0.394)

0 155 (0 362)

0 480 (0.500)

39 2 (19.0)

33.3 (23 7)

663 (499)

133 (292)

1,433

1,140

1,366

1,376

1,501

1,501

1,501

1,501

1,501

1,501

1,501

1,491

1,120

es

393

SWAM johttm. tge9

effects on the size of an individual's stock of
originals (see table 7-2); being male has a sta-
tistically significant positive effect on daily
taping frequency; and age has a significant,
but smaller, negative effect (see table 7-5).

The coefficient estimates in tables 7-2
through 7-5 were obtained by using employ-
ment status as proxy for the relative cost of

copying. The mathematical specification
Johnson uses would allow him to approxi-
mate the substitution of copies for purchases
of originals by the ratio of the coefficient on
employment in a purchasing-behavior equa-
tion and the same coefficient in a copying-be-
havior equation. But no statistically signifi-
cant ratio can be constructed."

77SeeJohnson (1989), op. cit., footnote 61, pp. 8-16, 16-17 There are six such ratios. The numerators of four and the denominators of
the other two are not statistically significant, so one cannot conclude with confidence that theyare significantly different from zero.
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Table 7-2.Tobit Estimates of Original Purchases
(asymptotic absolute t-statistics in parentheses)

Independent
variable

N=895

Daily purchase
frequency

Purchases
last month

Original
stock

(1) (2) (3)

Employed ........... -0.017 -0.265 4.47
(.72) (.31) (2.08)

High school . .. . . 0.033 2 17 7 97
(1.06) (1 85) (2.91)

College 0 055 2.24 6 60
(1 41) (1.55) (1 88)

Nonwhite -0.031 -0 684 -4.26
( 98) (.61) (1.49)

Male 0.030 2 17 4.20
(1.38) (2 79) (2 03)

Age .... . -0.0056 -0 179 -0.418
(8.91) (7.34) (7.72)

Income 0.002 0.012 0 137
(4 88) ( 78) (3.23)

NOTE. Sample restricted to persons 18 and older
SOURCE: Johnson, 1988

Table 7-3.Three-Stage Least Squares Estimates of Original Purchases
(asymptotic absolute t-statistics in parentheses)

Independent
variable

N= 895

Daily purchase
frequency

Purchases
last month

Original
stock

(1) (2) (3)

Employed . . -0 0022 -0 201 3 22
(0 14) (1.12) (1 89)

High school . . -0 0013 0 187 5 74
(0 067) ( 832) (2.69)

College . . .. ..... . -0 0021 -0 040 4 33
(0 083) (0.138) (1 56)

Nonwhite . . . -0 0022 0.074 -3 64
(0.104) (0.309) (1 60)

Male .. 0.022 0 514 3.64
(3.85) (2.97) (2 21)

Ago -0 0024 -0 022 -0 227
(2 66) (5 11) (5.42)

Income 0.0024 0 002 0 .096
(3.85) (0 55) (2 80)

NOTE: Sample restricted to persons 18 and older
SOURCE: Johnson, 1989
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Table 7-4.--Tobit Estimates of Taping Behavior
(asymptotic absolute t-statistics In parentheses)

Independent
variable

N = 895

Daily taping
frequency

Taping
last month

Stock of
copied tapes

(1) (2) (3)

Ernpbyed -0.073 0.376 -0 943
(1.55) (0.32) (0.38)

High School 0 .052 -1.17 4.86
(-86) (0.87) (1 52)

College . . 0 0012 -2 54 7 32
(0.015) (1 38) (1.80)

Nonwhite ...... .. 0 .1606 4 51 7.12
(2.84) (3.83) (2.2'2)

Male 0 173 2 53 6.36
(3 96) (2 54) (2.69)

Age . . -0.016 -0 285 -0 605
(11 5) (7 98) (9 44)

Income 0 .002 0 027 0 094
(2 42) (1 36) (1.91)

NOTE Sample restricted to persons 16 and older
SOURCE. Johnson, 1989

Table 7-5.-Three-Stage Least Squares Estimates of Taping Behavior
(asymptotic absolute t-statlstics In parentheses)

Indep-xident
vanable

to =895

Daily taping
fr uencv

Taping
last month

Stock of
co ied ta ....

Employed ...

High School .

(1)

-0.055
( 61)

0 015
(0.59)

(2)

-0 112
(0 60)

-0 492
(2 13)

(3)

-1 14
(0 78)

3.43
(1 69)

College . . . 024 -0.452 4 92
(0.707) (1 50) (2.08)

Nonwhite . . 0 .037 0 .323 4.56
(1 32) (2 12) (2 36)

Male . . . . . 0 059 0 456 4 45
(2 87) (2 56) (3.19)

Age . ..... -0 0025 -0 026 -0 227
(4 77) (5 73) (6 36)

Income . . 0 0005 -0 0019 0 042
(1 17) (0 526) (1 42)

NOTE Sample restricted to persons 16 and older
souRce Johnson. 1989
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Therefore, Johnson concludes that the esti-
mates do not permit an approximation of the
substitution of copies for purchases of origi-
nals. However, Johnson finds that they do
shed some light on the dRterminants of copy-
ing and purchasing behavior. In particular,
Johnson concludes that:78

Income raises the demand for both cop-
ies and purchases.13

The value of time affects both copying
and purchases of originals; a high value
of time induces consumers to copy less
and buy more.80

Controlling for other variables, copying
is more prevalent among the young, non-
whites, and males. Copying is more con-
centrated among the young than is pur-
chasing.81

Consumer Welfare and Audio
Home-Copying Restrictions

The contractor report by Fred Mannering82
estimates econometric models of consumers'
purchase/taping choices and uses them as a

basis for determining the change in consumer
welfare as a consequence of an audio home-
copying ban.83 Mannering's report provides a
framework for a cost-benefit analysis of such a
ban. His detailed analysis o: the economic
consequences of such a ban leads him to con-
clude that, at least for the short term, the
ban's costs to the public outweigh its benefits
to the recording industry, its workers, and art-
ists.

While the scenario of a ban on home
audiotaping might seem unrealistic, it can be
used to explore possible differences between
the levels of industry revenues, consumer wel-
fare, and .iet social welfare in the present envi-
ronment (with home audiotaping) and in a hy-
pothetical world without taping. That is, it
provides a means for estimating hypothetical
short-term changes in recerding-industry rev-
enues absent home taping, under various as-
sumptions about the extent to which taping
displaces sales of recordings.84 The primary
contribution of Mannering's analysis is that it
focuses attention on consumers' valuation of
homemade tapes and thereby, for the short
term, on the hypothetical decrease in consum-
ers' economic welfare, absent taping.85

"See Johnson (1989), op. cit., footnote 61, pp. 15-16 alai 17.

"The income coefficients for daily frequency and stock (but not last-month behaviors) are positive and statistically significant

°°The employment coefficient for daily taping frequency is ne v. tive b..,d significant but employment does not raise daily purchase
frequency The employment coefficient for stocks Coriginals is positive and significant, it is imprecisely estimated for stocks of cop-
ies. Therefore, it is difficult to find a substitution of copies for originals in the daily frequeacy data, and the stock data do not allow a
definite conclusion concerning substitution.

°When other things are held constant, males are more likely to copy and buy. When other things are held constant, being nonwhite
raises the frequency of copying and stock of copies, the effect on purchasing may be negative, but the coefficients are imprecisely
estimated. Age exerts a very strong(and statisLically significant) ne v. tive effect on all variables, with the effects on taping being larger
than those on purchasing. The size of the reported stock declines rapidly with the individual's age, particularly for copied tapes.

""Consumer '.'elfare..nd Audio Home Taping. An Empirical Assessment," Fred L. Mannering, contractor report prepared for the
Office of Technology Assessment, Feb. 13, 1989 (Springfield, VA. National Technical Information Service, October 1989)

83For example, this "ban" could be the result of technological copy-protection.

°4These calculations are similar to the method that Townsend & Greenspan used for the RIAA studies, except that they indicate
how different interpretations of the cerA survey data can support a range of values for the displacement rate, and produce a range of
hypothetical revenue changes, rather than a single value.

"Mannering's analysis is somewhat a mirror image of the recording industry's analyses. instead of esti mating hypothetical losses
to the recording industry due to home taping, he estimates the hypothetical gains to the industry and losses to consumers' welfare if
taping were eliminated. The welfare loss to consumers is a monetary valuation of consumers' loss in satisfaction, without any loss in
actual income, after a taping ban. Neither the Townst..id & Grenspan nor the HRRC analysis reported any estimates of consumers'
benefits from home taping
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Mannering notes that banning home audio
copying has generally been promoted on the
grounds that consumers' copying signifi-
cantly reduces the recording industry's reve-
nues, jobs, and royalties. But Mannering notes
that many other factors must be considered in
assessing the true economic consequences of a
possible ban on home audio copying. Argu-
ably, the most significant of these is that con-
sumers will be less well off as a result of the
ban, since it would eliminate the choice of an
important audio format home copies. To as-
sess the magnitude of this loss, one would
have to answer the following question:

How much would consumers have to be com-
pensated after the ban to have them as well
off, in terms of satisfaction, as they were be-
fore the ban?

Mannering's study focuses on obtaining a
monetary measure of this hypothetical com-
pensation by using data on consumers'
choices of listening formats from the 'last-lis-
tening" section of the survey (questions 9-28).

In their comments on Mannering's contrac-
tor report and on a draft version of this OTA
report, representatives of the recording indus-
try objected vehemently to this basic ap-
proach and the assumptions of this type of
analysis. According to RIAA:

"...This analysis turns the home taping issue
on its head. It assumes without explanation or
documentation that consumers are or might
be entitled to some form of compensation
upon a ban of home taping. We object to the
notion that revenues associated with the en-
joyment of copyrighted music are 'up for
grabs' and that they should be distributed
away from copyright holders in favor of home

tapers and the hardware industry based on a
detached 'consumer welfare' analysis."86

By contrast, representatives of the consumer
electronics and blank-tape industries consid-
ered Mannering's general approach the
proper one to take. They noted, however, that
because Mannering estimated hypothetical
lost recording-industry revenues (that HRRC
also considered to be overstated), he conse-
quently understated society's hypothetical
net loss from elimina,ing taping. According to
HRRC:

"The paper by Fred Mannering adds an im-
portant dimension to the evaluation of home
taping by focusing attention on the magni-
tude a welfare benefits to consumers of the
home audio tapes they make...[butj...[Mis
calculation understates dead weight loss. Only
the profits of the industry and rents paid to
copyright holders [not revenues) should be
netted against consumer welfare effects to cal-
culate dead weight loss."87

This difference in views reflects the continu-
ing and fundamental disagreement among
stakeholders as to the legal .,atus of home
audio copying. Those who interpret the am-
biguous state of the current law to mean that
home taping is a violation of copyright quite
reasonably view it inappropriate to consider
lost "benefits" to which they contend consum-
ers were never entitled. Those who interpret
the current law to mean that home taping
does not violate copyright will consider that
such benefits should properly be taken into
account in setting policy.

Disagreements of this sort underscore the
ambiguity of the current law. Given that am-
biguity, OTA considers it reasonable to exam-
ine the effects of home copying or a copying

e6H. flyisen, RIAA, letter to J Winston, OTA, May 2, 1989 (enclosure with comments on draft. ch 8, p 4)

87Gary.' Shapi ro, Robert S Schwartz, Steven R. Brenner, HRRC, memo to OTA wIth r m ment, on economic issueh, May 1, 1989, pp.
17-18.

a2 0 .1
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ban on consumers' welfare, industry reve-
nues, and society's economic welfare. The last
section of this chapter will present Manner-
ing's calculations and other examples to illus-
trate the range of possible effects supported
by the survey data.

Analysis

Mannering's empirical analysis focuses
solely on the consumer's choice between pur-
chasing an original format (record, cassette,
CD) and making a tape at home, on the basis
of the format the consumer last chose to listen
to.

The Audio Format Decision-Making Proc.
esse8 Mannering relates the effect of a home-
taping ban on consumer welfare to each con-
sumer's decision-making process in choosing
among audio formats (records, prerecorded
cassettes, copied or "made-tapes," or CDs).
This decision-making process ultimately de-
termines the value that consumers place on
having the "made-tape" format as an avRil-
able choice. The choice of a specific audio for-
mat is the last of three complex, interrelated,
and time-variant decision processes (see fig-
ure 7-1):

1. Musical type preferences classical,
country and western, soul, heavy metal,
rock, etc. These preferences evolve from
cultural, social, and economic influences,
and play a key role in the choice of audio
equipment and in specific purchase/tap-
ing decisions since certain types of music
tend to benefit more from use of higher-
qua' ity formats and audio equipment. In
turn, musical-type preferences are influ-
enced by consumers' existing stocks of
audio equipment.

2. Audio equipment choices CD player,
car tape deck, stereo record player, etc.

Figure 7-1. Overview of the Audio Format
Decisionmaking Process

Longer term
decisions

Short tenn
deostons

SOURCE: Mannering, 1989

Aside from the effect of musical-type
preferences and socioeconomics, con-
sumers' expectations about the fre-
quency and purpose of equipment use
are important factors in their choice of
audio equipment.

3. Purchaseltaping choices frequency (the
number of purchases and/or tapings
made in some time period) and specific
formats (records, prerecorded cassettes,
CDs, or made-tapes). This choice differs
from the other two, which are really
much longer-term decisions. The pur-
chase/taping choice is short-term in
nature, and is the one audio-related deci-
sion that a taping ban would immedi-
ately and most significantly affect. Al-
though the longer-term choices above
influence the purchase/taping chcice,
other factors like format price, availabil-
ity and use of substitute media (e.g.. a car
radio instead of a car tape deck), con-

uSee Mannering, op. cit., footnote 82, pp. 2-4.
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sumers' socioeconomic conditions and
tastes, and expectations of usage (e.g.,
choosing a CD in anticipation of frequent
play) also are significant.

General Study Approach and Limita-
tions89 To compi ehensively model the inter-
related long- and short-term choices detailed
above would require extensive panel data on
the behavior of the same cross-section of con-
sumers over time.90 Absent such data, Man-
nering focuses only on the consumers' short-
term decisions between purchasing or taping
audio recordings. He uses a carefully con-
structed, cross-sectional survey of audio-re-
lated behavior to develop and estimate mod-
els to assess how a copying ban would affect
social welfare. His necessary focus on consum-
ers' short-term decisions imposes some limi-
tations on subsequent welfare compute-
tions.91

The first types of limitation are model limi-
tations. Because the model does not explicitly
account for longer-term choices, Mannering
cannot assess the effects of an audio home-
copying ban on consumers' choices of audio
equipment and musical-typn preferences.92
Furthermore, he cannot estimate the changes
in purchase prices of various formats that are
likely to occur after such a ban.93 Thus, his
model must assume that consumers' musical
type preferences and audio equipment stocks,
as well as purchase prices, remain constant in
the face of a home-copying ban. The effect of

this assumption on welfare estimates is am-
biguous, primarily because industry pricing
of recordings and audio equipment is not pre-
dictable. Another modeling concern arises
from the interrelationship between the fre-
quency of audio purchase/taping chcices and
the specific formats chosen. This interrela-
tionship results from the fact that the fre-
quency is, in part, a function of the satisfac-
tion the consumer derives from specific
purchase/taping format choices. Given this,
frequency and individual choices should be
modeled jointly, but this was not feasible.
Therefore, estimates of changes in welfare re-
quire assumptions as to how the frequency of
purchase/taping decisions will be affected by a
home-copying ban.9 4

The second types of limitations are survey
limitations related to the "most-recent-listen-
ing-experience" approach taken in the survey.
Consumers were asked to recall their most re-
cent listening experience to determine the
musical selection/format they listened to at
that time, as well as the length of time they
had owned that specific item. This creates two
concerns. First, purchase/taping decisions
that occurred many years ago are problem-
atic consumers may have had different mu-
sical tastes and stocks of audio equipment. To
mitigate this, Mannering uses only purchase/
taping decisions made during the year preced-
ing the survey. Second, the "most-recent" ap-
proach is likely to uncover past. purchase/
taping deuisions that resulted in Zormat

"See Mannermg, op. cit., footnote 82, pp 4-7

"Ideally, these data woo hl cover a perwd (if) ears tu ensure. pruper specificat wn uft he in.errcInt iunsh a ps iii.iorig choiccs, t hey wuuld
be costly to collect.

Modeling the lunger-term chuices of musical-type prefercnces and audio equipment requires smioetoricroic. t .te, arid twilit, in-
ventory information at the time such deusions were made, which may have been a number of years ago

"Without the home-taping option, consumers tnay adjust their audiu equipment stk. _ks, and perhaps cvcri thcir nsical ty ro_ pref-
erences (e.g., toward discounted types, in an effort to hold their audio budgets constart)

9-1Estimattng such price shifts would require a model that includes iruLstry prim behavior and cunsurner purchasing khaviur tu
prenict equilibrium format prices after the ban.

"One would expect that the ban would luwer the frequency loxause the taping alternative wou hi Ix_ climAriateci Since at k.a. t sum,
additional purchases are hkely to be made, however, the net frequency will approach pre-ban levels

A- 0 c,
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choices that tend to be more heavily used. To
the extent that usage and format are interre-
lated, some bias will be introduced in estimat-
ing the purchase/taping choice model and the
subsequent changes in welfare.95

Survey ResultsOf the 1,501 completed
survey interviews, 517 respondents provided
data that Mannerh.g could use in his analysis
since they reported they had listened to re-
corded music they had acquired in the past
year. In table 7-6, Mannering summarizes the
statistics of these respondents, whom he di-
vides into two groups those having only re-
cord and tape audio equipment (400 respon-
dents) and those having record, tape, and CD
equipment (117 respondents). This segmenta-
tion reflects significant observed differences
in purchase/taping behaviors.

Table 7-6 begins by presenting, for the last
listening experience, the percentage of respon-
dents choosing each of four formats: LP,
prerecorded cassette, made-tape, and CD.
Mannering's estimation results indicate that
prerecorded cassettes are the preferred for-
mat among non-CD owners, whereas CDs are
the preferred format among CD owners. For
non-CD owners, the made-tape option is the
least preferred; for CD owners, records and
made-tape options are least preferred.96 Com-
paring CD and non-CD owner format invento-
ries (from survey question 29), Mannering
finds that, on average, CD owners have larger

inventories of all formats; they also have sub-
stantially higher purchase frequencies, as in-
dicated by # he reported number of purchases
in the last month. This suggests that individu-
als choosing to own a CD tend to be more ac-
tive audio consumers. The socioeconomic
comparison of the two groups offers few sur-
prises: Mannering finds that CD owners tend
to be younger and are more likely to have full-
time employment and higher income than
their counterparts who do not own CDs.

Econometric Framework and Estimation
Rehults97 Assuming that respondents select
the purchase/taping format option that pro-
vides the most satisfaction, Mannering used a
multinomial logit choice model of individu-
als' format choices.98 He specified the format
choice as a function of the format choice itself,
the price of the format, the -mnsumer's in-
come, his existing format inventories, his
stock of existing audio equipment, and other
socioeconomic conditions (e.g., employment,
education, etc.).

Mannering's estimated model fit the dqta
well. Tables 7-7 and 7-8 show the estimation
results for those who do not own a CD player
and those who do, respectively. Most were sta-
tistically significant, as indicated by the t-sta-
tistic. Furthermore, Mc.nnering was able to
conclude that consumers viewed the
prerecorded cassette and made-tape options
as distinct.99

"This type uf bias couhl tx. ehminated v ia standard econometric proceillal's fur interrelated discrett.lx,ntinui,uschoice But these
could not be used without a more extensive cross-sectional sample than this data set contains

"While records" include LPs, EPs. and 45s, Mannering finds that LPsEPs are the dominant choice among a majority of resrxin-
dents. A relatively small number of people use 45s, but they tend tu Ix: relatively frequent purchasers with large- inventunes

wSee Mannering, op. cit., footnote 82, pp 9-15

*For a descriptwn &if toga models, see D McFadden, "Econometric Models uf Probabilistic Choice," in Structural Analysis 4Di.s-
cres Data with Econometric Applications (Cambridge, MA MIT Press, 1981), and K. Train, Qualitative Chthce Analysis Theory,
Econonetrics, and an Application to Automobile Demand (Cambridge, MA. MIT Press, 1986)

The method is somewhat analohous to a regression when. the dependent variable le format choice is thscrete, rather than
continuous. A ',articular advantage is that the model can be shown to be consistent with utthty-maximizing behavior

"Mannenng used a specification test developed by Small and Hsitio See Mannenng (1989,, op cd. , footnote 82, p I. and K. Small
and C F.S12/0 "Multinomial Logit Specification Tests," Internatwnal Economic Review, vol 29. No 3, 1985
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Table 7-6. Sample Summary Statistics (averages unless otherwise noted)

Non-CD
owners

CD
OWflerS

Percent choosing LP forrr 'it

Percent choosing prerecoided
tape format

Percent choosing made-tape format

Percent choosing CD format

Annual household income (dollars)

17.0

75.0

8.0
_

3Z140

10.26

28.21

10 26

51.27

40,120
LP inventories 43.2 60.5
Prerecorded tape inventories 26.1 34.4
Made-tape inventories 14.7 29.1

CD inventories 27.6
Percent with car tape deck 74.3 86.3
Percent white/nonwhite 85/15 87/13

Percent maie/female 38/62 58/42
Age (years) 34.6 30.5
Education (years) 12.6 12.7

Percent with full-time employment

.....
as 61.. .

Number of LP, prerecorded tape,,
and CD purchases in the last month

. . ..... .......
0 21 1.57

Number of household members 3.18 3.18
Percent indicating sound quality . . . 25.5 58.1

is extremely important to listening

SOURCE Mannining. 1989

For the non-CD group, Mannering found a
pre-erence against made-tapes, relative to the
record format option; this could reflect the
time investment required for made-tapes.100
Format price, relative to household income,
had a highly significant negative effect on the
probability of selecting a format. The total in-
ventory of all formats was found to have a sig-
nificant positive effect on the made-tape for-
mat choice that may have reflected the fact
that active audio consumers tend to have high
usage rates of the made-tap option. The car
tape deck indicator variable has the expected

sign (positive), with those consumers having a
car deck being more likely to select tape for-
mats (prerecorded cassette or made-tape).101
Finally, the sound-quality indicator (from
survey question 14) demonstrates that those
consumers in the non-CD group who consid-
ered that sound quality was extremely impor-
tant were less inclined to select the pre-
recorded cassette option. This tends to
support the popular notion that prerecorded
cassettes offer inferior sound quality when
compared with records or evsn made-tapes re-
corded from CDs on high-grade audiotape.

'°°The non-CD group's slight relative preference for prerecorded cassettes over records was not statistically significant

'°'In addition, whites were more likely to select tape options.

fl 0
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Table 7-7.Mu !thiamine( Log It Estimation Results
tor individuals Not Having a CD Player in Home or

Car (t-statisties in parentAssis)

Estimated
coefficient

Constant for prerecorded tapes

Constant for made-tapes .. .

Format purchase price (in
dollars) divided by annual
household income (in
thousands of dollars)

Total mord and tape ... .

inventory, defined for
made-tape option only

Car tape deck indicator . .

defined for tape options
(1 if have car tape deck,
0 otherwise)

Race indicator defined for .
tape options (1 if
white, 0 otherwise)

Sound quality indicator .. . .

variable defined for
prerecorded tape option
only (1 if sound quality
extremely important,
0 otherwise)

...

.....

0.366
(1.0297)

-2.92
(-5.638)

-2 327
(-3.471)

0.0059
(1.76)

0 7427
(2.59)

0 905
(2.80)

-0.449
-1 7241

Number of observation

Log-likelihood at zero

Log-likelihood at . . .

convtrgence

400

-439.44

. -272 37

SOURCE. Mannenng.1989

This result is particularly interesting because
the explicit survey questions about the per-
ceived quality of various formats (question

Tnbie 7-8.Multinominal Loglt Estimation Results
for IndMduals Having a CD Player in Home or Car

(t-statIstics In parenthosis)

Estimated
coefficient

Constant for prerecorded tapes .

Constant for made-tapes ....

Constant for compact discs .. .... .

Format purchase price . .

1 3351
(3.28)

-1.012
(-1.37)

0 728
(1.096)

-1.618
(in dollars) divided by
annual household income
(in thousands of dollars)

(-2 00)

Sound quality indicator ... . . -0 582
variable defined for
prerecorded tape option only

(-1 37)

(1 if sound quality extremely
important, 0 otherwise)

Race indicator defined 1 211

for compact disc optior (1 91)
(1 if white, 0 otherwise)

Classical music indicator . . . 0 933
defined for compact disc
option only (1 if listen
to classical music, 0 otherwise)

(1 42)

Full-time employment . . 1 166
indicator defined for
made-tape option only

(1 54)

(1 if employed full time,
0 otherwise)

Number of observations . . 117

Log-likelihood at zero -162 20

Log-hkelihood at convergence -129 29

SOURCE. Mannenr.g.1989

15) and quality as a motivation for taping
(question 45j) did not yield this result for the
sample population as a whole.102

'°2Remember that Mannering's subsample of 517 (out of a possible 1,501) all had listened to recorded music they had acquired in
the last year.
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For the CD group, Mannering's coefficient
estimates are broadly similar in terms of in-
terpretation to those for the non-CD group.
For this group, Mannering found on average a
preference for prerecorded cassettes to re-
cords.103 As with the non-CD group (and, as
expected) the signs of the price/income vari-
able and the (prerecorded cassette) sound-
quality variables were negative. Mannering
again found that race was a significant fac-
tor perhaps as a proxy for other environ-
mental/taste effects with whites more likely
to choose the CD format, when other things
were held constant

Mannering found that the classical music
indicator showed that individuals who had
chosen classical music (survey Q.17) tended to
select the CD option, apparently to take ad-
vantage of the CD's superior sound quality.
Finally, he found that the employment indica-
tor suggested that individuals with full-time
employment have a preference for the made-
tape option.104

From these estimation results, Mannering
calculated how consumers' choices of various
formats would respond to increases in prices
of the formats relative to annual income_ He

reports these choice-probability elasticities in
table 7-9 for respondents who do not own a CD
player and in table 7-10 for those who do. All
the elasticities have absolute values of less
than 1;105 Mannering concludes that these low
elasticities most likely reflect the habitual use
of formats and the significance of the longer-
term factors of musical-type preference and
audio-equipment stocks. Interestingly, the
absolute values of the choice-probability elas-
ticities for both of the tape format options
(prerecorded cassette and made-tape) are
smaller than for the LP records and CD op-
tions. This means that the shift in preferences
away from one of the tape format choices
would be smaller than the analogous shift
away from the LP or CD option.106

Consumer Welfare Effects of a Home Copy-
ing Ban107 To determine the change in con-
sumer welfare resulting from a ban on audio
home copying, Mannering uses "compensat-
ing variations" measures of how much
money a consumer would bave to be given af-
ter the ban, to be as well off in terms of satis-
faction as before the ban.108 He weighted these
measures by consumers' reported purchase/
taping frequencies.109 This calculation yielded

'"Esti mated coefficients indicating prefereoLes for CDs relative to records and against made-tapes mlative to records were not
statistically significant.

"Il'he coefficient was not stausucally significant at the 95-percent level Mannering speculates that it may reflect the practice of
custom taping for use in a car tape deck during the work commute.

'"Elastiuty is defined as the percentage change in one variable with respect to a 1-percent change in the other For example, the
(non-CD) choice probability elasticity with respect to LP purchase price/household income (table 7-9) implies that a 1 percent rise in
the price, income ratio will give roughly a 0 6 percent decrease in consumers probability of choosing records in a purchaseitaping
decision (for the CD group (table 7-10) the decrease would be about 0 4 percent).

'nurtherri ore, for CD owners, the made-tape choice was more inelastic than the prerecorded cassette choice For non-CD owners,
the made-tape ,hoice was the more elastic. This contrast may reflect CD owners' option to make tapes from CDs.

107See Mannering, op cit., footnote 82, pp 18-23.

''''Remember that the RIAA considers that because home taping infringes copyright, no compensation is due (H. Rosen, RIAA, op.
cit., footnote 86 )

'mSee Mannering, op cit , footnote 82, pp 19-20 For details of the technique, see K. Small and H Rosen, "Applied Welfare Econom-
ics with Discrete Choice Models," Econometnca, vol. 49, 1981
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Table 7-9.-Choice-Probability Elasticity Estimates
for individuals Not Having a CD Player in Horne or

Car (tatatistics In parenthesis)

Elasticity with
respect to: Elasticity

LP purchase price (in dollars)
divided by annual household
income (in thousands of dollars)

Prerecorded tape purchase
price (in dollars) divided by
annual household income
(in thousands of dollars)

Made-tape purchase price
(in dollars) divided by
annual household income
(in thousands of dollars)

Total record and tape inventory,
defined for made-tape
option only

a frequency-weighted average compensating
variation of $1.62 imposing a ban would re-
sult in a consumer-welfare loss of $1.62 for
each purchase/taping decision. This estimate
assumes that the total number of purchase/
taping decisions remains the same after the

-0 592 made-tape option is eliminated, and that the
other options are unaffected by the ban.

This technique cannot account for the ef-
fects of long-term changes in musical-type
preference, equipment stock, purchase/taping
frequencies, or use of alternative media. Al-
though the direction of the estimate bias in-
duced by these effects is not clear, most of the
excluded effects are longer-term in nature.
This suggests that the compensating vari-
ation obtained under these assumptions will
be a reasonable portrayal of actual short-term
impacts say, over the first year after the
ban.110

The average frequency-weighted probability
of selecting the made-tape option is 15.8 per-
cent.111This implies that the consumer values
each made-tape at $10.25 ($1.62/0.158) a
reasonable value given the cun.ent prices of
records, prerecorded cassettes, and CDs, and
the unique characteristics of made-tapes (po-
tentially superior sound quality, option to
combine songs by more than one artist, ability
to customize by selecting only desirable songs,
etc.). To understand the implications of this
value, consider the average consumer making
10 purchase/taping decisions. On the basis of
the 15.8 percent probability, this consumer
can be expected to make 1.58 made-tapes per
10 purchase/tapings. Using Mannering's com-
pensating-variation calculation indicates that
in the short term for example, during the
first year after a taping ban the consumer
would have to be paid $16.20 ($1.62 X 10) to be
as well off as before the ban.

-0.214

- 0.312

0 346

SOURCE Winnowing, *89

'fable 7-10. -Choice-Probability Elasticity
Estimates for individuals Having a CD Player in

HOMO Or Car (t-statistics In parenthesis)

Elasbcey with
respect to:

LP purchase price (in dollars) .

divided by annual household
income (in thousands of dollars)

Prerecorded tape purchase . . . .

price (in dollars) divided by
annual household income
(in thousands of dollars)

Made-tape purchase price . .

(in dollars) divided by
annual household income
(in thousands of dollars)

CD purchase price (in dollars) .
divided by annual household
income (in thousands of
dollars)

Elasticity

- 0 385

0.332

- 0 221

-0 416

SOURCE Mann,ring. 'KM

"°This technique could also be used to used to evaluate other policies that might restrict, rather than eliminate home taping.

" 'Note that this is higher than the unweighted percentage choosing the made-tapt option as indicated in table 7-6. This reflects the
fact that the consumers in t he sample with higher probabilities of choosing the made-tape option also have higher purchase/taping
frequencies.
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Estimating Hypothetical Industry and
Consumer Effects Absent Taping

Previous analyses have not presented esti-
mates of the economic effects of home
audiotaping on consumers. Although the re-
cording industry only considers lost revenues
to be relevant for policy,112 consumer effects
are important when considering society's eco-
nomic welfare. This section will evaluate three
types of hypothetical effects:

the change in recording-industry reve-
nues (i.e., retail sales of albums or the
equivalent), absent home taping,

the change in revenues from blank-tape
sales, absent home taping,

the change in consumers' economic wel-
fare, absent home taping, based on Man-
nering's estimates of the compensating
variation and consumers' valuation of
homemade tapes.

Calculations will use 1987 price and sales vol-
ume figures, consistent with the time period
of Mannering's estimates. The hypothetical
change in net economic welfare, absent home
taping, can be estimated by combining the in-
dustry-revenue and consumer-welfare effects.
This estimate will roughly approximate the
net effect, because changes in industry profits
and rents (i.e., recording and blank-tape in-
dustry profits and royalties to performing art-
ists and copyright holders), rather than indus-
try revenues, should be used. We are unable to
obtain industry data with which to estimate
price-cost margins, thus revenues are used.
For illustrative purposes, a "ballpark" range
for recording industry profits and rents will be
provided, based on the 40-percent figure that

Greenspan presented in his testimony. OTA
considers that this is an upper bound for re-
cording-industry profits and rents.

The estimates in this section select a broad
range of plausible values for the industry and
consumer effects, but do not attempt to ac-
count for the fraction of music tapings that
are fair use or are done by amateur or profes-
sional musicians, composers, etc.

On the basis of the number of home tapes
assumed not to be made, we can use Manner-
ing's compensating variation and the $10.25
valuation of homemade tapes to estimate the
hypothetical short-term decrease in consum-
ers' economic welfare absent home music tap-
ing. On the basis of the assumed number of
tapes that would not be made and the as-
sumed sales displacement and/or sales stimu-
lation effects of taping, the hypothetical
short-term effects on recording-industry reve-
nues can be estimated. Similarly, if blank
tapes were not purchased to make home
tapes, the hypothetical effects on blank-tape
revenues can be estimated.

The same starting point i.e., the number
of blank tapes sold in a given year can be
used to produce a broad range of estimates.
Calculations of this sort are necessarily inex-
s, since they rely on sequences of assump-
tions and approximations. Moreover, even the
premises used to approximate the industry
and consumer effects are subject to dispute.113
For a chosen framework, various approaches
to interpreting and using survey and industry
data are possible. Often, several alternatives
are equally plausible, and the choice is subjec-
tive. Thus, analysts can disagree as to the
"preferred" calculation.

"2See above. This point was emphasized in the RIAA comments on a draft of this report.

"'For example, depending on one's perspective as to the legal status of home taping, one might prefer a net-economic-welfare
framework, as opposed to a focus only on recording-industry revenue effects As we have seen, RIAA favors tne latter approach, while
FERRC favors the former.

2 0
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Tables 7-11 presents ranges for the esti-
mated industry, consumer, and net economic
effects absent all home taping. Table 7-12 pre-
sents estimates absent home taping from
prerecorded sources only. These examples
show broad ranges of values, but the end
points should not be interpreted as maximum
or minimum values.

The calculations in table 7-11 are based on a
range of conclusions about the hypothetics1
effects of a ban on home taping that the same
set of survey data and other sources can be
"shown" to support. The starting point for
these is the number of blank tapes sold in
1987. The calculations are based on:

Mannering's value for made-tapes,

estimated 1987 average retail prices of
$7.80 per album-equivalent and $2.45
per blank tape,

a 1983 Audits and Surveys finding that
84 percent of blank tapes are used to re-
cord music, and

the 1988 OTA survey finding that 79.6
percent of tapings use new blank tape.

The variations, a dozen examples in all, dif-
fer according to:

whether an attempt is made to correct
for business use of blank tapes,114

how much sales-displacing material is
assumed to be on each tape,115

how the OTA survey questions on dis-
placement are interpreted and/or dis-

counted to produce the displacement
rate, and

whether the ability to make home tapes
is assumed to stimulate some purchases
of prerecorded music.

The three variations categorized under (A)
in table 7-11 follow the calculations in Man-
nering's contractor report, which considered
the effects of a ban on music taping from both
prerecorded and broadcast sources. Manner-
ing used industry sales data from 1987 (the
last year that complete data were available at
the time of writing), along with some earlier
survey results to augment the OTA survey.116
The sales data indicated that industry ship-
ments of prerecorded formats reached an an-
nual rate of 637 million album-equivalents in
1987, while roughly 388 million blank
audiocassettes were sold. Mannering con-
cluded that if as the 1983 Audits and Surveys
results indicated, roughly 84 percent of blank
tapes are used to record music, then some 326
million blank tapes were used to record music
in 1987. Since the OTA survey data (question
43g) suggested that 79.6 percent of tapings
used nonblank (preused) tapes, Mannering
calculated that about 409.5 million blank and
nonblank tapes were used to make home mu-
sic tapes. On the basis of the OTh survey data,
he also estimated that home tapes contained
an average of 1.63 album-equivalents of mate-
rial (questions 44d-44D.

From responses to survey questions 451 and
45n, Mannering determined that (for those re-
spondents asked these questions), a net of
about 4 of every 10 albums taped would have

1l4According to the HRRC, some 10 percent 4 consumer purchases of blank tapes are for business use Therefore, they argue, these
are presumably not used for music taping and hlank-tape sales should be adjusted accordingly (Gary J Shapiro et al., op. cit., footnote
87, p. 26.)

"5Mannering estimated that home tapes contaMed on average 1.63 album equivalents. The HRRC argues that consumers might
not purchase all the recorded material on a home tape, if taping were not possible. (Ibid., p. 22)

"Audits and Surveys, "Home Taping in America," op. cit., footnote 11, A. Greenspan (Hearings on S.1739), op. cit , footnote 9,
International Tape/Disc Association, "Report on 1987 Blank Audio Cassette Sales" (New York, FY. ITA, 1988), Recording Industry
Association of Arnerica, "News Release of Apr. 19, 1988 on 1987 Industry Shipments", Warn er Communication s, Inc., "1981 Estimate
of Loss Due to Home Taping," op. cit., footnote 11.
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Table 7-1IHypothetical Changes Absent Home Music Taping (All Sources) Short Term Only

Recording industry A B C D

a. 1987 blank tape sales 388 M 388 M 388 M 388 M
b. base (home use) 100% 100% 90% 90%
C. % used for music taping . 84% 84% 84% 84%
d.
e.

4 of blank tapes used
% of music taping on

326 M 326 M 293 M 293 M

f.
blank tapes .. ......
4 of blank & non-blank
tapes used for home

79.6% 79 6% 79.6% 79 6%

g
music taping
# of album-equivalents

409 5 M 409.5 M 368 5 M 368.5 M

per home tape 1.63 1.0 1.0 1.0

h. assumed sales

i

displacement rate
4 of displacing album-

38% 21% 5.4% 38% 21% 5 4% 38% 21.,f, 5.4% 38% 21% 5 4%

j
equivalents ... . .

average 1987 price per
254M 140M 36M 156M 86 M 22M 140M 77M 20 M 140M 77M 20M

k
album-equivalent . .. ...
hypothetical gross
recording-industry
displacement change

$ 7.80 $ 7 80 $ 7 80 $ 7 80 $ 7.80 $ 7 80 $ 7.80 $ 7 80 $ 7.80 $ 7.80 $ 7 80 $ 7.80

I.

absent taping ..... ...
assumed sales

$1981 M $1092 M $ 281 M $1217 M $ 671 M $ 172 M $1092 M $ 601 M $ 156 M $1092 M $ 601 M $ 156 M

m
stimulation rate ..... ..
1987 shipments

0% 0% 0% 0% 0% 0% 0% 0% 0% 2% 2% 2%

n
(album-equivalents) .. ..
4 of lost sales

- - - - - 837 M 637 M 637 M

o.
(album-equivalents) . ..
hypothetical recording-
industry revenue
stimulative change

- - - - - - - - - 13 M 13 M 13 M

absent taping - - - - - - - -$101 M -$101 M -$101 M

p. hypothetical net
recordIng-Industry
revnue change
absent taping $1981M 81092 M 8 281M $1217 M 8 671 M 8 172 M 81092 M 8 601 14 8 156M 8 991M 8 500M 8 55M

q. 40% as hypothetical
net change In profits
and royalties 8 792 M 8 437 M 8 112 M 8 487 M 8 268 M 8 89 M 8 437 M 8 240 M 8 62 M 8 398 M 8 200 M 8 22M

(Continued on next page)

I 2,



Table 7-11. Hypothetical Changes Absent Home Music Taping (AS Sources) Short Term Only (ccotinued)

Blank-tape Industry

r. # blank tapes assumed
not purchased for
music taping (1987)
(see idem d above) . . .

s 1987 average price
per blank tape

t. hypothetica: revenue
change absent music
taping

326 M

$2.45

. -UN M

293 M

$2.45

-$718 M

Consumer welfare

u # of home music tapes
not made (see item f
above)

v consumer valuation
(Per taPe) ..... . .

w. hypothetical consumer-
welfare change absent
music taping

409 5 M

$10.25

-$4197 M

368.5 M

$10.25

-$3777 M

x. Range of net economic
welfare change (based)
on industry revenues) . -$3015 M TO -$4440 M

NOTES

a From Industry sales data, International Tape/Disc Association (ITA). 1988
b According to the HRRC, about 10% of all consumer tape sales are for professional (not home) use
c From Audits & Surveys data. 1982
d d axbxc
e From OTA survey data, 1988
f f = die
g The 1 83 figure cornes from OTA survey data. 1988 The MARC argues that consumers might not purchase

all the material on the madetape
h Various Interpretations of OTA survey data. 1088 Mannenng used the 38% and 21% figures, the HRRC

suggested sn alternative discounting yielding 5 4%
I. fxgah
Calculated by MannorIng from RIAA Market Research Commatee data. 1 r
k I x

I OTA survey does not yield a measure of this rale directly For sake of illustratic 12% rate is assumed OTA
data Indicates that forte% of recent purchases. individual had heard selection hom album or by the artist on
a borne tace

SOURCE: Office of Technology Assessment. 1989

2 1 3

Album-equivalent shipments from RlAA data. 1988
n.lxm
o n x -$(7 80)
p k s- o
Townsend &Greenspan (1985) suggested that 40% of gnaw' revenues went to company profits and
royalty PaYments
See (cli
Calculated by Mannering from (TA data. 1980
t = -(r x s)
Sse (f)
Estimated by Mannering, 1909
w -(u x v)
x-p+t+w
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TabIs 7-12.Hypothetical Changes Absent Horne Music Taping From Prerecorded Sources Short Term Only

Recording industry E F El H
a. total blank & nonblank

tapes used for home

b.
music taping
* of album-equivalents

409.5 M 409 5 M 368.5 M 368.5 M

c
per home tape
% of muaic taping from

1.63 1 0 1 0 1.0

prerecorded sources .. 57% 57% 57% 57%
d. assumed sales

e
displacement rate . .

# of displacing album-
38% 21% 5.4% 38% 21% 5.4% 38% 21% 5.4% 38% 21% 5.4%

I.
equivalents . . .. . .

hypothetical gross
recording-Industry
displacement ctange
absent taping

154 M BO M 20 M 89 M 49 M 13 M 80 M 44 M 11 M 80M 44M 11M

g
(a) $7.80 ea)
assumed sales

$1131M $ 624M $ 156M $ 694M $ 382M $ 101M $ 624M $ 343M $ 86M $ 624M $ 343M $ 86M

h
stimulation rate . .

1987 shipments
0% 0% 0% 0% 0% 0% 0% 0% 0% 2% 2% 2%

i
(album-equivalents) .

# of lost sales
- - - - - - - - 637 M 637 M 637 M

j
(0xim-equivalents) .. .
hypothetical recording
industry stimulative

- - - - - - 13 M 13 M 13 M

change absent taping .

$101 M $101 M $101 M
lc. hypothetical not

recording-Industry
menu* change
absent taping $1131 M $ 624M $ 156M $ 694M $ 382M $ 101M $ 624M $ 343M $ 86M $ 523M $ 242 M -$ 15M

I. 40% as hypothstical
net change In profits
and royalties $ 452M $ 250M $ 62 M $ 2nIA S 153M $ 40M $ 250M $ 137M $ 34 M $ 209M $ 97 ti -S 6M

(Continued on Pot pone)
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Table 7-12. Hypothetical Changes knt Home Music Taping From Prerecorded Sources Short Term Only (continued)

Blank-tape Industry

m. a of blank tapes 'num&
not purchased from
prerecorded sources
(57% O( iliPiolas)

n. 1987 average price
per blank tope

o. hypothetical revenue
change ebeant music
taping .

les ki

$2.45

-$456 al

167 k

$2.45

-$400 al

Consumer wolfare

p a of horns tapes
horn premcorded
sources not mada

q consumer valuation
(Per Wm) .....

r, hypothetical oonsumer
welfare change *fent
music taping

233 M

$10 25

-VMS al

210 M

$10.25

-$2152 IA

s. Rang* of net economic
welfare thing& (helped)
on industry revenues) . -$1713 PA TO $2576 PA

NOTES

a see Ikemfinlabte 7-tt
So 99 in tab* 7-
OTA stite4 dela. teee
See item tab* t
-absced

(117110)s Saelleom wade 7-tt
$at item I in tabte 7-11
RIAA data. i9015
1.0ito
I -(11790) x

SOURCE Moe ot Tochoobay Atagessment,

k k.f.j
I See9emoIntabie7-11
to Sae Non t Intel* 7-t t. m 320M ot293M times 57
II Calculaled by Mannering from ITA data, 1968
o e -(m n)
p p (057
ti Estimated by tAanovong. IOW
t - -(pito)

s k 0 4 f
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been purchased if home taping were not avail-
able.117 Only those respondents who answered
"yes" to Q.45i indicating that they thought
they could have purchased a recording with
the same material, if they had wanted to were
asked these "sales-displacement" questions.
For the entire population, after accounting for
perceptions about the availability of a
prerecorded version, a net of about 2 of every
10 albums taped would have been purchased
if home taping were not an option. Mannering
presented calculations using both values.118
Some reviewers have subsequently argued
that even the lower value greatly overstates
the displacement rate that could be most
plausibly inferred from the survey data.
Drawing on the market research practice of
halving the undiscounted "take rate" indi-
cated by responses to questions like the two
dbove, these reviewers suggested that a better
assumption would be a 5.4 percent sales dis-
placement rate.118 The "true" rate can be very
confidently bounded by 0 and 40 percent. For
each set of variaiions in table 7-11, hypotheti-
cal revenue increases have been calculated us-
ing displacement rates of 38, 21, and 5.4 per-
cent.

Since fewer blank tapes would presumably
be sold, absent home music taping, blank-
tape revenues would decrease. Table 7-11 cal-
culates this hypothetical revenue loss using an

estimate of $2.45 for the average 1987 retail
price.128

Short-term consumer-welfare losses (i.e., in
the first year) are based on the 409 5 million
blank and nonblank tapes that will no longer
be used for the made-tape option, valued at
$10.25 per foregone made-tape (see rows u-v
of table 7-11). These estimated consumer
losses exceed estimated industry revenue
gains from the ban and produce a net eco-
nomic loss to society.121

For the calculations in variation (B) of table
7-11, each made-tape is assumed to contain
only one album-eq-, ivalent of material. In
variations (C) and (D), the base of blank-tape
sales is reduced by 10 percent to account for
business use of blank tapes, under the as-
sumption that these are not used for music
taping. Also, variation (D) assumes that some
sales of recordings are stimulated by the abil-
ity to make home tapes from them. Because
the OTA survey does not allow this effect to be
measured directly, a nominal value of 2 per-
cent was selected for illustrative purposes; ac-
tual values may be higher or lower.

Note that the twelve variations used as ex-
amples produce a very broad range by overa
factor of 30 of hypothetical recording-indus-
try revenue changes absent home audiotap-
ing. These variations do not, however, alter

"'A net of 38 percent of taped albums were reported as would-be purchases. Respondents indicated that nearly 5 of every 10 taped
albums are would-be purchases, but that one of these 5 would displace another purchase, leaving the net effect at nearly 4 out of 10.
This is roughly the same figure reported by Warner Communications in 1982 and used in the Townsend & Greenspan analyses.

"Manneringconsidered that the upper bound is the more reasonable one, because prerecorded formats could reasonably act as a
substitute for a customized home tape, even if the material is not exactly thesame (e.g., the custom tape might delete or add a single
song, corrnared with an album).

"9Shapiro et al., op. cit., footnote 87, pp. 25-27.

'2°Mannering determined the unit tape price from the 1984 figure ($2.24) as reported by Greenspan and adjusted it to 1987 price
levels by assuming an annual tape price inflation rate of 3 percent.

'2'Table 7-11 approximates this as the sum of recording- and blank-tape industryrevenue changes and the change in consumer
welfare Strictly speaking, industry profits and rents, not revenues, should be used. Therefore, table 7-11 overstates the industry
efrects

To provide some perspective as to the magnitude of this loss, Mannering estimated that for net industry revenue g ins (the sum of
changes in recording- and blank-tape revenues) to exactly balance consumer welfare losses, the average consumer would have to re-
quire only $2.88 (as opposed to $10 25) compensation to forego a made-tape choice, under theassumption of a 38-percent sales-dis-
placement ratio For a 21-percent ratio, the consumer would have to value the made-tapeat only $0.71, less than the price of a blank
tape.

2 1 g



Chapter 7Economic Perspectives on Home Copying 207

the qualitative result, which indicates a con-
sistent lost in consumers' economic welfare
and in society's economic welfare. Further-
more, blank-tape revenues decrease through-
out.

Table 7-12 summarizes calculations similar
to those in table 7-11, except that it only con-
siders music taping from prerecorded
sources. The OTA survey indicated that some
57 percent of home audiotapings are from
prerecorded sources (see ch. 6). In table 7-12,
although blank-tape revenues decrease
throughout, the losses are smaller because
fewer sales are lost. Consumers' economic
welfare losses are smaller because only 57 per-
cent of home tapes are not made; similarly,
the net economic loss to society is smaller
than in the examples in table 7-11.

Thus, although home taping may reduce
the recording industry's revenues, a ban on
home audiotaping would be even more harm-
fal to consumers, and would result in an out-
right loss of benefits to society, at least in the

short term, in the billions of dollars.122 The
longer-term consequences of such a ban are
less clear, and would depend on how the re-
cording industry's profits were invested, how
additional revenues would affect creativity,
how recording companies chose to price their
products, what new technologies were devel-
oped, and how consumers' tastes changed. In
the long term, the net effects on society's eco-
nomic welfare might be positive or negative.

Mannering's analysis suggests that the so-
cial costs of a home-taping ban can be signifi-
cant in the short term, but that the range of
possible effects is very broad. Moreover, the
long-term effects are ambiguous, depending
on responses by the recording industry and so-
ciety's valuation of any additional works that
are produced, absent home taping. The possi-
ble net effects (on industry and consumers)
must be given careful consideration in policy
formulation. It is potentially misleading to
base policy on an estimate of one of several
harms or benefits.

'"Even ignoring effects on blank-tape revenues, the loss to societyfrom a ban would be in the $243 billion range (depending on the

sales-displacement rate used).





Appendix A

Survey Development and Review

Survey development was in two major
stages: 1) preliminary activities, including
contractor selection and focus group meet-
ings, and 2) survey instrument development
and review.

PRELIMINARY ACTIVITIES

Contractor Selection

OTA retained the services of a professional
survey research firm, Schulman, Ronca &
Bucuvalas, Inc. (SRBI), to develop the survey
instrument and to administer the survey.
SRBI was selected as the survey contractor in
May 1988 from a field of 14 firms that aubmit-
ted proposals for consideration.

SRBI's responsibilities, as specified in the
contract, included developing and revising a
conceptual framework and conducting two fo-
cus-group meetings. Then SRBI was to de-
velop the sampling plan and survey instru-
ment in conjunction with OTA staff and
OTA's survey working group. The survey in-
strument was expected to average 20 minutes
in length (that is, it would be much shorter for
respondents who did no taping or copying and
longer for respondents who had a number of
copying activities). After the survey instru-
ment was completed, SRBI was to administer
it to a nationally representative sample of
1,500 persons of age 10 and over.

Focus Groups

SRBI held two focus-group meetings at the
beginning of the survey development process.
Focus groups are small discussion groups of
about 10 people randomly selected from a
population similar to the expected survey
population. The meetings are structured, in
that the discussion leader has a specific

agenda of questions to ask and topics to cover.
They are, however, designed to encourage the
participants to speak freely on the topics and
to give their opinions, feelings, and impres-
sions. The focus group meetings were espe-
cially useful in getting immediate feedback on
what people thought and how they talked
about home copying issues. The meetings
were also a preliminary test of respondents'
reactions to proposed questions. Focus
groups can help a surveyor identify additional
topics of interest or change words and phrases
that will be confusing to respondents.

According to previous studies, young people
are major purchasers of prerecorded audio
products and are very active in home taping.
For these reasons SRBI and OTA felt it essen-
tial that the perspectives of young people be
well represented in the focus-group discus-
sions. Thus, while one focus group ha .: all
adults (persons over 18 years of age), the other
had primarily young people (persons 15
through 22 years of age). In both groups,
nearly all of the participants owned at least
one tape player and had purchased a record,
prerecorded cassette tape, or compact disc
within the past 6 months. In addition, most of
the participants also had at least one videocas-
sette recorder in their household, and about
half of them had access to a personal comput-
er.

SURVEY DEVELOPMENT AND
REVIEW PROCESS

The survey instrument itself was developed
by SRBI and OTA staff with considerable in-
put from outside advisors and reviewers. The
open process used to develop the survey of
home copying was based on public involve-
ment techniques that are commonly used in
OTA studies.

211
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212 Copyright and Home Copying: Technology Challenges the Law

Roles of Reviewers

The advisory panel, as in most OTA studies,
served the role of general review of the study.
The panel included representatives of many of
the relevant stakeholder groups, as well as
technology experts and labor and consumer
representatives.

Instrumental to the development of the
survey was the survey working group. This
group included a number of survey experts.
Two members were familiar with earlier
audiotaping studies, while the rest were unaf-
filiated with any earlier work related to the
home-copying issue. In addition, there were
members who were specifically expert in con-
sumer behavior issues. The survey working
group was designed to lend technical expertise
in the development of the sampling plan, sur-
vey instniment, and analysis.

In addition, there were approximately 20
other reviewers. These included independent
technical experts, representatives of stakehol-
der groups, as well as OTA contractors work-
ing on other aspects of the study. OTA staff
mailed draft material to these reviewers, who
returned comments in writing or by tele-
phone. In addition, some reviewers attended
meetings of the advisory panel and survey
working group and contributed to the discus-
sions.

Throughout this appendix, members of the
above three groups are collectively referred to
as "reviewers" unless there is a particular rea-
son to specify members of the advisory panel
and survey working group separately.

The reviewers gave invaluable comments
and advice as the survey instrument was de-
veloped. But the actual work of creating the
survey instrument was performed by the sur-
vey contractor, SRBI, in consultation with
OTA staff. Of course, OTA remains responsi-

ble for the final content of the survey instru-
ment.

Major Points of Controversy Early
in the Review Process

OTA staff and the survey contractor dis-
cussed early ideas for the sampling plan and
conceptual framework of the survey at the in-
itial meetings of both the advisory panel and
the survey working group. In addition, the
survey working group reviewed an early draft
of the survey instrument at its first meeting.

Three major points of controversy arose
during the initial meetings of the advisory
panel and the survey working group. These
had to do with the scope of the survey and the
sampling plan. OTA originally planned to ask
questions about audio, video, and computer
copying in the same survey. The survey popu-
lation was intended to be a nationally repre-
sentative sample of 1,500 persons of age 10
and over. Some members of the survey work-
ing group and advisory panel (representing
primarily the stakeholder groups on both
sides) argued forcefully that OTA should fo-
cus only on audiotaping. They argued that
audio, video, and computer copying were fun-
damentally different and could not be treated
in the same survey. Audiotaping, according to
their reasoning, was the problem currently of
interest to the Congress. They held that OTA
should conduct a detailed analysis of home
audiotaping that would attempt to resolve the
differences seen in previous studies. To this
end, these reviewers considered that OTA
should attempt to give a definitive answer to
such questions as:

How much audiotaping is done each
year?

How many sales of prerecorded, copy-
righted material are displaced by home
taping? and
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To what extent are sales of recordings
stimulatect by home taping?'

All reviewers agreed that OTA's original
plan to include audio, video, and computer
copying was extremely ambitious and would
be difficult to accomplish in a single survey in-
strument. Most reviewers did, however, sup-
port OTA's goal of keeping the survey focus as
broad as possible. Although audiotaping
should be the primary topic of the study, most
reviewers agreed that questions on videotap-
ing and computer copying would help to form
a better context for policy analysis, and would
perhaps serve as a basis for future work. As it
turned out, at a later stage of the survey devel-
opment process, the section on computer
c.opying had to be deleted because of question-
naire length.

In a related area of controversy, some re-
viewers suggested that the sample population
should be 1,500 audiotapers rather than 1,500
members of the general public, only some of
whom would be tapers. It would be possible,
with a sample of all tapers, to ask more de-
tailed questions and to make finer distinc-
tions, for example, between heavy tapers and
occasional tapers. These reviewers suggested
that such an approach would make it possible
for OTA to properly weight the responses and
to make more accurate estimates of the
amount of taping and the level of economic ef-
fects on the recording industry.

By the same token, some of the same re-
viewers objected to including opinion ques-
tions. They suggested that the OTA survey
should focus on questions about audiotaping
activity, and not include any questions about
attitudes toward taping or toward intellectual

property or opinions related to policy options.
They pointed out that there would not be
time, in an average 20 minute interview, to do
a thorough study of audiotaping activity and a
thorough opinion poll as well.

Most reviewers supported OTA's original
plan to interview the general public and to in-
clude opinion and attitude questions. They
felt, as did OTA staff, that only a study of the
general public could give a clear picture of the
extent of home taping and copying. Opinion
questions give the opportunity to see what re-
lationships exist between taping activity and
attitudes toward intellectual property. Previ-
ous studies have not usually considered these
two topics together.

Further, it is useful to understand major
similarities and differences in attitude be-
tween tapers and other members of the pub-
lic. If the attitudes of tapers and nontapers to-
ward intellectual property are essentially
similar, Congress may wish to take a different
approach to new policy than it would if the at-
titudes are very different. In determining how
effective potential policy alternatives will be,
it is useful to gauge how acceptable they seem
to the population as a whole as compared with
their acceptability to a special interest group
(e.g., people who make home audiotapes).

The final area of controversy dealt with ac-
curacy. Some reviewers suggested that OTA
would not be able to get accurate information
from a survey on taping and copying activity.
They suggested that some tapers, believing
their actions to be illegal or immoral, would
simply answer untruthfully. Other respon-
dents would intend to answer truthfully, but
their answers would be inaccurate owing to
faulty recall and "telescoping."2

' Excerpted from. Robert S. Sc h wartz, McDermott, Will & Emory and member, survey working group, Joseph Smith,Oxtoby-Smith,
Steven Brenner, Cornell, Pelcovits & Brenner, Consultants for Home Recording Rights Coalition, memorandum to Office of Technol-
ogy Assessment, July 8, 1988, p. 4.

2Telescoping refers to inaccuracy in remembering the time elapsed between events or the number of events in a time period '..:41,en
events that occurred outside the reference period are recalled as occurring within the reference period

el 0
4... 4.... *-,e,.
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Some reviewers stated that OTA would not
get accurate information about the number of
records or tapes a respondent owned, for ex-
ample, owing to faulty recall. The only way,
they said, to determine how many homemade
tapes a person has would be to count them
during an in-person interview. These review-
ers were particularly worried that if OTA used
results of the survey to calculate economic
harms to industry, the calculation would be
inaccurate. A number of earlier studies have
estimated losses to industry by extrapolating
the number of hours of taped music (or the
number of taped songs) in home tape libraries
and multiplying that number by the price of
purchased recordings. If OTA used such an
approach, the results would be lower than 0-Ac-
tual, since people are most likely to underesti-
mate the number of tapes in their libraries.

The problems of dishonesty, faulty recall,
and telescoping were recognized to be prob-
lems of all survey research. Few reviewers
thought that dishonesty would be a serious
problem. In the experience of SRBI and other
researchers, respondents are generally hon-
est, even about sensitive issues, so long as the
questions are phrased in a nonjudgmental
way. The possibility of conflict between the re-
spondents' behavior and belief could be mini-
mized by asking behavioral and attitude ques-
tions at different times. For example, the OTA
survey was designed to ask about taping be-
havior first; questions about beliefs and opin-
ions, which might be considered somewhat
judgmental, were clustered at the end of the
survey.

Faulty recall and telescoping can be mini-
mized but not eliminated. The way to mini-
mize these problems is to concentrate on
questions about a specific event (e.g., the last
time the respondent purchased or used a cer-
tain object) or about a very recent time period
(e.g., events in the past week or past month).
The OTA survey focused on activities of the
past week or month, or on the most recent and
the next most recent experience of purchas-
ing, listening, copying, etc. A few questions

asking for annual estimates were retained,
mainly for screening purposes (e.g., a person
who had not viewed a videotape in the past
year was considered a nonviewer and excused
from further questions in that section) and to
afford a general comparison with results from
some previous studies.

The problem of faulty recall remained, of
course. We could only expect that the answers
to such questions as "Approximately how
many audiotapes do you own?" would be only
the respondent's best estimate, not absolute
truth. As is discussed in the chapter on eco-
nomic analysis, OTA's approach differed from
that of earlier estimates of industry losses.
For the purposes of this analysis, each respon-
dent's best estimate was adequate.

Comments on Later Stages of Review

Eleven more drafts of the survey instru-
ments were created, and there were three ad-
ditional rounds of review following the initial
meetings of the advisory panel and sur ey
working group. Reviewers were invited twice
more to comment on any aspect of the survey
instrument, including possible inclusion, de-
letion, or rewording of questions. In the last
round, immediately before the survey went
into the field, reviewers were invited to screen
the final survey questions for possible biases
in the wording only.

The review procedure for the survey work-
ing group was the most detailed. After reading
a draft of the survey, members submitted
written comments and then participated in a
1-hour (or sometimes, multi-hour) teiephone
conference call tl discuss their comments in
detail with OTA and SRBI staff. Several other
reviewers, including representatives of
stakeholder groups, also elected to submit de-
tailed comments and to participate in confer-
ence calls. Other reviewers and advisory panel
members presented briefer comments in writ-
ing or by telephone.
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Some of the reviewers, specifically the sur-
vey research experts advising the Recording
Industry Association of America, Inc. (RIAA)
and the Home Recording Rights Coalition
(HRRC), submitted sample questions that
they thought should be included in the survey
instrument. Some of these were very helpful
to OTA in developing its own survey. For ex-
ample, the series of questions about the most
recent purchase of records, prerecorded cas-
settes and CDs was greatly improved by
adopting a modified version of cpiestions de-
veloped by the HRRC and its consultants.3

Some suggested questions from stakehol-
ders could not be used, however, either be-
cause they went into a level of detail that was
inappropriate for the OTA survey or because
they would have introduced or exacerbated a
bias in the survey. For example, HRRC and its
consultants also offered an extensive and well-

developed series of questions about taping of
noncopyrighted materia1.4

These questions, designed to count every
occasion of such taping, would have been use-
ful if OTA had been attempting to calculate,
for example, what percentage of audiotapes
are used nationwide for purposes other than
to tape copyrighted music. This had been
done in some previous surveys. This was not
OTA's objective, however, and the detailed in-
formation, while interesting, would have been
inappropriate. The OTA survey includes a
simpler section on taping of noncopyrighted
material that is better balanced with the sec-
tion on music taping and is more suitable for
this study.

Comments of all reviewers were very help-
ful in removing biased and leading questions
from the surveys.

3See, for example. Robert S. Schwartz, Joseph Smith, and Steven Brenner, personal communication, July 18, 1988.

'Ibid.
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Survey Questionnaire

DESIGNATED RESPONDENT INTRODUCTION

Hello, I'm from SRBI, tne national statistical research organ-

ization in New York City. We are conducting a study for the Office of Technology

Assessment of the U.S. Congress on home audio and video technology. The study

will help to inform Congress about how the publiz: uses home audio and video
technology and their attitudes about some policy alternatives in these areas.

Your answers will be treated as strictly confidential.

Let me begin by asking a few questions about home video technology.

10. Do you currently hove a videocassette recorder, a VCR, in your household?

Yes 1 SKIP TO Q. 2

No 2

Refused/Not Sure 3

lb. Hove you owned, borrowed or rented a VCR at any time in the past month?

Yes 1 SKIP TO Q. 3

No 2

Refused/Not Sure 3

lc. Have you purchased a prerecorded videnc-ossette, either for
yourself or someone else in the post year?

Yes 1 SKIP TO Q. 8b, PAGE 6

No 2 SKIP TO Q. 9, PAGE 7

Not sure 3 SKIP TO Q. 9, PAGE 7

Refused 4 SKIP TO Q. 9, PAGE 7

2. How many working VCRs do you currently have in your household?

None 0

One 1

Two 2

Three or more 3

Refused 4

IF UNDER 17 YEARS OLD, SKIP TO Q. 9 (PAGE 7)

3. In the past month, on how many occasions have you (READ ITEM)?

Made a videotape with a home video camera None...00 Not sure...99

Rented a videotape from a club or store None...00 Not sure...99

Borrowed a videotape from a library None...00 Not sure...99

Recorded a program from television None...00 Not sure...99

Copied a prerecorded videotape None...00 Not sure...99

Purchased a prerecorded videotape None...00 Not sure...99

217
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4a. How many videotapes, including blank videotapes, would you say that
you currently have in your household? Your hest estimate is fine.

NUMBER VIDEOTAPES

None 00 SKIP TO Q. Ba
Not sure 99

b. How many of these videotapes, if any, were purchased as prerecorded
videotapes?

NUMBER PRERECORDED TAPES

None 00

Not sure 99

c. How many videotapes do you have (in the household), if any,
that were mode with a home videocamera?

NUMBER OF VIDEOCAMERA TAPES

None 00

Not su-e 99

d. How many videotapes do you h.Ive (in the household), if any, that
contain programs recorded from television or copied from other tapes?

NUMBER OF HOMEMADE TAPES

None .00

Not sure....99

5a. When was the most recent time that you mode or acquired a videotape,
not including blank tapes?

Today 0

Number of Days Ago 1

Number cf Weeks Ago 2

Number of Months Ago 3 RECORD ON FLYSHEET
Number of Years Ago 4 RECORD ON FLYSHEET

Not sure 5

C28
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IF 12 MONTHS OR MORE IN O. 5A, SKIP TO AUDIO SECTION, PAGE 7
bo. Wos thot o prerecorded videotope thot you purchosed, o prerecorded tope

thot someone else purchosed for you, o program thot you recorded from TV,
o videotope thot you copied, or o videotope someone made for you?

Prerecorded tope you purchosed 1 SKIP TO 6o

PrereCorded tape purchosed for you 2 SKIP TO 6o

Program you recorded from TV 3

Tope you copied 4 SKIP TO 6c

Tope made for you 5 SKIP TO 60

Videocomero tope (vol.) 6 SKIP TO 6o

Never hove ocquired my own tape 7 SKIP TO O. 9, PAGE 7

Rented or borrowed (vol.) 8 ERROR, REPEAT O. 50

Not sure 9 SKIP TO O. 9, PAGE 7

5c. What kind of program were you recording?

5d. Did you make thot tope to keep or to use only tempororily?

To keep 1

Use tempororily 2

Not sure 3

5e. Did you use o new blonk tope to make the recording or did
you tope over onother recording?

New blank tope 1

Toped over 2

Not sure 3

6o. Not counting recordings mode from television or home videocomeros, hove
you ever copied a videotope (prerecorded or home recorded) either for

yourself or for someone else?

Yes 1

No 2 SKIP TO O. 8o

Not sure 3 SKIP TO O. 8a

6b. When wos the most recent time thot you copied o videotope.
either for yourself or someone else?

Todoy 0

Number of Doys Ago 1

Numbr of We,..a Ago 2

Number of Months Ago 3

Number of Years Ago 4

Not sure 5

RECORD ON FLYSHEET
RECORD ON FLYSHEET
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IF 12 MONTHS OR MORE IN O. 68 (SA IF NO 68), SKIP TO O. 7A
6c. Wer you moking thot copy from a rented or purchased prerecorded tope

or from a tape that you or someone else hod made?

Rentd or purchased tape 1

Tape you/someone lse had mod 2

Not sur 3

Rfusd 4

6d. Where did you obtain the tope thot you were copying?

Own original 1

Fomily 2

Friend/co-worker 3

Public library 4

Video rental club/store 5

Other (SPECIFY)

..11

Not sure 12

6e. Did you mak that tape to keep or to us only temporarily?

To keep 1

Use temporarily 2

Not sure ... . . 3

6f. Did you us a new blank videotope to make the recording or did you
tape over onother recording?

New blonk 1

Taped ovr 2

Not sure 3

6g. Why did you copy it? Anything else?

6h. To the best of your knowledge, could you have purchased thot on
prerecorded tape, if you hod wanted?

Yes 1

No 2

Not sure 3

23 0
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7a. In the past year, from about how mony persons outside of your household.

if any, have you borrowed videotapes?

NUMBER

None.. . , .... 0 SKIP TO 0. 80

Not sure...99

7b. How often, if ver, do you borrow videotapes from persons outside

of your household in order to COPY them? Would you say at

least weekly, at least monthly, a few times a year, rarely or never?

At least weekly 1

At least monthly 2

Fsw times a year 3

Rarely 4

Never 5

Not sure 6

8a. Have you ever purchased o prerecorded videocassette tape, either far

yourself or someone else?

Yes 1

No 2 SKIP TO O. 9. PAGE 7

Not sure 3 SKIP TO O. 9, PAGE 7

8b. When was the most recent time that you purchased a prerecorded
videotape, either for yourself or someone else?

Today 0

Number of Dayi Ago 1

Number of Weeks Ago 2

Number of MOnths Ago 3

Number of Years Ago 4

Not sure 5

IF ONE MONTH OR MORE IN Q. 8b. SKIP TO O. 9
8c. How many prerecorded videotapes did you purchase on

that occasion?

NUMBER

Not sure...99
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AUDIO SECTION

Now, we'd like to change to some questions about music and home audio technology.

9. How important an activity to you do you consider listening to music
extremely important, quite important, slightly important, or not
at all important?

Extremely important 1

Quit important 2
Slightly important 3

Not at all important 4
Not sure 5

10. During the last seven days, approximately how much time did you spend
listening to music on the radio and television?

HOURS MINUTES

None 0

Not sure 99

11. Not including music on radio and television, approximately how much time
in the last seven days did you spend listening to music on records.
audiotapes and CDs, not including background music in public places
(e.g., stores, offices, elevators, bars).

HOURS MINUTES

None 0

Not sure 99

3 2
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12a. Which of the following types of audio equipment do you have in your

home or car. Do you hove a (READ ITEM)?

12a---- 0.12b

Do MOST

Have USED

a. Record player 1 1

b. Cassette tape dock in
hcme stereo system 2 2

c. Cassette tape deck
in a car 3 3

d. Compact disk player 4 4

e. Wolkmon-type portable
cassette player 5 5

f. ,rtable radio/tope player
(including boom box) 6 6

g. None of the above 7 7 SKIP TO Q. 14

h. Refused 8 8 SKIP TO Q. 14

i. Not sure
9

IF MORE TH4N ONE ITEM "HAVE" IR Q. 12a ASK:

12b. Which of these audio systems or components do you use most frequently

to listen to music on records, audiotapes or CDs? RECORD ABOVE.

IF ANY CASSETTE PLAYER REPORTED IN Q. 12a ASK:

12c. Do any of your cassette tope docks have two or more cassette drives

(dual cassettes)?

Yes 1

No 2 SKIP TO Q. 13

Not sure 3 SKIP TO Q. 13

12d. Da any of your cassette recorders have o high speed dubbing

or fast dubbing feature?

Yes 1

No 2

Not sure 3

f) 9 r)
x) 0
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13. How would you describe the sound quolity of your (ITEM FROM 0.12b)
-- would you soy it is excellent, very good, good. fair or poor?

Excellent 1

Very good 2

Good 3
Foir 4
Poor 5

Not sure 6

14. How important is it to you to get high quolity sound when you listen to
music? Is it extremely ipportont. quite importont. slightly importont.
or not ot oll important?

Extremely importon* 1

Quite important 2
Slightly importont 3

Not ot oll important 4
Not sure 5

15. Now. I'd like to get your opinion of the sound quol4ty of different types of
recorded music. bosed on your experience, what you've reod or what you hove
been told. Using o scale of 1 to 7. where 1 meoas really poor sound quality
ond 7 meons reolly excellent sound quolity. where would You rate the soand
quality of (READ ITEM)

ROTATE LIST

POOR
SOUND

EXCELLENT
SOUND

NOT

SURE

( )Compact disks 1 2 3 4 5 6 7 8

( )LP records 1 2 3 4 5 6 7 8

( )45 records 1 2 3 4 5 6 7 8

( )Prtrecorded cassettes 1 2 3 4 5 6 7 8

( )Topes copied from
CDs 1 2 3 4 5 6 7 8

( )Topes copied from
LP records 1 2 3 4 5 6 7 8

( )Topes copied from

pre-recorded cossettes 1 2 3 4 5 6 7 8

2 4
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16. When was the last time you listened to music on records, audiotapes,
or CDs, not including radio or television or background music in
public places (e.g. stores, offices, elevators, bars)?

Today 0

Number of Days Ago 1

Number of Weeks Ago , 2

Number of Months Ago...,3
Number of Years Ago 4

Not sure 5

IF 12 MONTHS OR MORE IN O. 16, SKTP TO O. 29

17. What kind of music were you listening to that time?

18. Where were you listening to it --- at home, in the car, ot a friend's,

tat work, at school or somewhere else?

Home 1

Car 2

Friends 3

Work 4

School 5

Other (SPECIFY)

..11

19. How many other persons, if any, were listening to the music with you?

PERSONS

None 0

Not sure 99

20o. Were you listening to records, oudiotopes or CDs? MULTIPLE RECORD IF NECESSARY

IF ONLY ONE FORMAT RECORDED IN O. 20o, SKIP TO O. 20c
20b. Which did you listen to last, on that occasion? SINGLE RECORD

20c. How many different (FORMAT IN O. 20a/b) did you listen to that time?

0.20a
TYPES
LISTENED

0.20b

LAST
LISTENED

O. 20c

NUMBER
LISTENED

Records 1 1

RECORD ON FLYSHEETTopes 2 2

CDs 3 3

Not sure 4 4 99
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21. How long did you listen to (FORMAT IN Q. 200/b) that time?

HOURS

None .0

Not sure 99

MINUTES

22. Was the (record/tape/CD) yours or someone else's?
(IF MORE THAN ONE, USE LAST LISTENED)

Yours 1

Someone else's 2 SKIP TO 0.29
Don't recall 3

23. How long had you had that recording?

Less than a day 0

Number of Days 1

Number of Weeks 2

Number of Months 3

Number of Years .., 4

Not sure 5

24a. How did you obtain that (record/tape/CD) -- did you buy it, borrow it,
receive it as a gift, make it or something else?

Bought 1 SKIP TO Q.24d
Other household member bought (vol.) 2 SKIP TO 0.29
Borrowed 3 RECORD ON FLYSHEET
Given 4 RECORC ON FLYSHEET
Made 5 SKIP TO 0.25
Other (SPECIFY)

IF AUDIOTAPE IN Q. 200/b and BORROWED OR GIVEN IN Q.24a, ASK Q. 24b
ALL OTHERS SKIP TO 0.29

24b. Was that a prerecorded audio cassette that someone
had purchased or an audiotape that someone had made?

Prerecorded cassette purchased.... 1

Audiotape someone had made 2

Not sure 3

24c. Who or where did you get it from?

Household member 1 I

Other family 2 I

Friend/co-worker 3 > SKIP 10 Q. 29
Library 4 I

Store 5 I

Other 11 I
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24d. How much did you pay for it? Your best estimate is fine.

Less than $5 1 1

$ 5 - 9.99 2 1

$10 - 14.99 3 1 Q. 29
$15 - $19.99 4 1

$20 or more 5 1

Not sure 6 1

25. Where did you obtain the music for that tape? MULTIPLE RECORD IF NECESSARY

Music on radio 1

Music on TV 2

Own prerecorded record/cassette/CD 3

Someone else's record/cassette/CD 4

Tape you had made 5

Tape someone else had made 6

Other (SPECIFY)
12

Not sure 13

26a. Did the audiotape you made contain one or more whole LPs, cassette albums or
CDs?

Yes, whole LPs/albums/CDs 1

No 2

Not sure 3

26b. Did the audiotape you made (also) contain a mixture of selections from
LPs, 45's, cassettes or CDs?

Yes, mixture 1

No 2

Not sure 3

27. About how much of your personal time, in all, was taken up in
assembling the mater4als and making that tape?

HOURS MINUTES

None .... ,..e 0

Not sure 99

28a. Do you recall what grade of audiotape you used to make that recording?

Yes. recall 1

No 2 SKIP TO Q. 29
Not sure 3 SKIP TO Q. 29

237
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28b. What grade of tape did you use?

Normal bias/ferric oxide/Type I 1

High bias/chrome/Type II 2

Metal tape/Type IV 3

Other (SPECIFY)
4

Not Sure 5

29. People have different types of audio recordings. We'd like to know a
little about the types of recordings that you own. Approximately how
many (ITEM) do you own:

RANGE NOT
NONE 1-10 11-25 26-50 51-100 100+ SURE

a. Compact disks 1 2 3 4 5 6 7

b. 45 Records 1 2 3 4 5 6 7

c. LP Records 1 2 3 4 5 6 7

d. Audiotapes 1 2 3 4 5 6 7

IF NO AUDIOTAPES IN 0.29d, SKIP TO O. 30a

Of the audiotapes you own, how many are:

e. Pre-recorded
audiocassettes

f. Audiotapes that
you have made

g. Audiotapes someone
else made for you

1

1

1

2

2

2

3

3

3

4

4

4

5

5

5

6 7

6 7

6 7

IF "BOUGHT" IN 0.24a, SKIP TO 0.30b
30a. Have you ever purchased a record, prerecorded audiocassette or CD?

Yes 1

No 2 SKIP TO O. 38a
Not sure 3 SKIP TO O. 380

30b. When wos the last time you purchased a record, prerecorded audio-
cassette or CD?

Today 0

Number of Days Ago 1

Number of Weeks Ago 2

Number of Months Ago 3 RECORD ON FLYSHEET
Number of Years Ago. 4 RECORD ON FLYSHEET

Not sure 5

238
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IF 12 MONTHS OR MORE IN O. 30B, SKIP TO Q. 38A
31. What did you buy on that occasion? How many?

Prerecorded audiocassettes 1 None 00 Not sure..88 RECORD ON FLYSHEET

LP records 2 None 00 Not sure..98

45 records 3 None 00 Not sure..88

CDs 4 None 00 Not sure..88

Not sure 5

32. What (was/were) the title of the recording(s) you purchasea and the name
of the performer or group? IF MORE THAN THREE, ASK FOR THE FIRST THREE

ITEM 1 ITEM 2 ITEM 3

TITLE:

PERFORMER/GROUP:

Not sure 0 0 0

33. Was the recording of (ITEM) on record, audiocassette or CD?

Record 1 1 1

Cassette 2 2 2

CD 3 3 3

Not sure... 4.)0.37a 4.>0.37a 4.>0.37a

340. How much did you pay for it? Your best estimate is fine.

ITEM 1 ITEM 2 ITEM 3

Less than $5 1 1 1

$ 5 - BAB 2 2 2

$10 -14.88 3 3 3

$15 -18.89 4 4 4

$20 or more 5 5 5

Not sure 6 6 6

34b. At the time you bought this (record/cassette/CD) did you expect
to tape from it?

Yes 1 1 1

No 2 2 2

Not Sure 3 3 5

34c. Have you mode a tape from this (record/cassette/CD)?

Yes 1 1 1

No 2 2 2

Not Sure 3 3 3

23



230 Copyright and Home Copying: Technology Challenges the Law

35. Before buying (ITEM), had you ever heard selections from
the recording or by the performer before?

Yes 1 1 1

No 2.) 0.37a 2.) 0.37a 2.) 0.37a
Not sur 3.) 0.37a 3.> 0.37a 3.0 0.37a

36. Before buying it, had you heard the recording or the performer on:

ROTATE LIST

( )Radio or television 1 1 1

( )Live concerts 2 2 2

( )Records, prerecorded
cassetts or CDs 3 3 3

( )Tapes mode by
you or others 4 4 I.

IF ONE MONTH OR MORE AGO IN O. 30b, SKIP TO O. 37e
37a. Not counting the purchase that you just told me about, when was the next

most recent time you purchased a record, prerecorded cassette or CD?

Today 0

Number of Days Ago 1

Number of Weeks AgO 2

Number of Months Ago 3

Number of Years Ago 4

Not sure 5

RECORD ON FLYSHEET
RECORD ON FLYSHEET

IF 12 MONTHS OR MORE IN O. 370, SKIP TO O. 37e

37b. What did yGu buy on that occasion? How many?

NUMBER

Prerecorded cassettes 1 None 00 Not sure..99 RECORD ON FLYSHEET
LP records 2 None.. ..00 Not sure..99
45 records 3 None 00 Not sure,.99
CDs 4 None 00 Not sure..99
Not sure 5

IF ONE MONTH AGO OR MORE IN 0.37a, SKIP TO O. 57e
37c. On haw mony occasions, in all, have you purchased a record, pre-

recorded cassette or CD in the past month?

IF ONLY TWO, SKIP TO Q. 37e

Not sure 99
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37d. During the past month, how many (ITEM) would you estimate
that you have purcnased?

NUMBER

Prerecorded cassettes 1 None 00 Not sure..99

LP records 2 Non 00 Not 5ure..99

45 records 3 Non 00 Not sure-99
CDs 4 None 00 Not Sure..99

IF PRERECORDED CASSETTES PURCHASED IN Q. 31 OR O. 37b, SKIP TO 0. 380
37e. When was the last time that you purchased a prerecorded audiocassette?

Today 0

Number of Days Ago 1

Number of Weeks Ago 2

Number of Months Ago 3

Number of Yeart Ago 4

Not sure, 5

Never 6

38a. Has anyone ever given you a record, audiotape or CD as a gift?

Yes 1

No 2 SKIP TO O. 40
Not sure 3 SKIP TG G. 40

38b. When was the last time that someone gave you one as u gift?

Today 0

Numbr of Days Ago 1

Number of Weeks Ago 2

Number of Months Ago 3 RECORD ON FLYSHEET
Number of Years Ago 4 RECORD ON FLYSHEET

Not sure 6

IF 12 MONTHS OR MORE IN 0. 388, SKIP TO 0. 38E

38c. What did you receive on that occasion? How many?

NUMBER

Prerecorded audiocassette..1 None 00 Not sure..99 RECORD ON FLYSHEET
Home mode audiotape 2 None 00 Not sure..99
LP records 3 None 00 Not sure..99
45 records 4 None 00 Not sure..99
CDs 5 None.... 00 Not sure..99
Not sure 6

r) 4
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IF ONE MONTH OR MORE IN Q. 38b, SKIP TO Q. 38e
38d. During the post month, on how many occasions, in all, did you

receive a record, audiotape or CD os a gift?

NUMBER

No others, 00

Not sure 99

IF PRERECORDED CASSETTE TAPES REPORTED IN Q. 38c, SKIP TO Q. 40
38e. When was the most recent time, if ever, that you received a

prerecorded audiocassette as a gift?

Today 0

Number of Days Ago 1

Number of Weeks Ago 2

Number of Months Ago 3

Number of Years Ago 4

Not sure 5

Never

40. In the past year, have you used on audio recorder to tope music from
either radio, television, records, topes or CDs?

Yes 1

No 2

Not sure 3

41o. In the post year, nave you used on audio recorder to tope anything else
at home, incluir.ng voices, answering machine messages and dictation?

Yes 1

No 2 SKIP TO Q. 430
Not sure 3 SKIP TO Q. 43o

0,4 0
4,
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41b. Which, if any, of the following things have you recorded in the past year?
(INTERVIEWER: CODE ONLY YES ANSWERS)

Yes

a. Family member voices 1

b. Music performed by you, family members, or friends 2

c. Special occasions, like birthdays and weddings 3

d. Telephone answering machine messages 4

e. Letters, messages and reports for work or school 5

f. Messages or instructions for others 6

g. Meetings 7

h. Lectures, classes or sermons

1. Dictation for home or office

j. None of the above

8

9

10

IF NO "YES" IN O. 41b, SKIP TO O. 43a
41c. When was the last time you mode a recording of (this/any of these) type?

Today. 0

Number of Days Ago 1

Number of Weeks Ago 2

Number of Months Ago 3 RECORD ON FLYSHEET
Number of Years Ago 4 RECORD ON FLYSHEET

Not sure 5

IF 12 MONTHS OR MORE IN O. 41c, SKIP TO Q. 43a
41d. Do you recall what grade of audiotape you used to make that recording?

Yes, recall 1

No 2 SKIP TO O. 41f
Not sure 3 SCP TO 0. 41f

41e. What grade of tape did you use?

Normal bias/ferric oxide/Type I 1

High bias/chrome/Typ* II 2

Metal tope/Type IV 3

Other (SPECIFY)

4

Not sure 5
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41f. Did you use a 30 minute, 60 minute, or 90 minute tape?

30 minute 1

60 minute 2

90 minute 3

Other (SPECIFY)

Not sure 5

IF ONE MONTH OR MORE IN 0. 41c, SKIP TO O. 430
42. During the post month, on how many occasions, in all, have you

mode an audio recording of any of the,,e kinds?

OCCASIONS

None 0

Not sure 99

43a. Have you ever mode an audiotape of music from radio or television?

Yes

No 2 SKIP TO O. 440

Not sure 3 SKIP TO Q. 440

43b. When was the most recent time that you mode an audiotape
of music from radio or television?

Today 0

Number of Days Ago 1

Numbr of Wks Ago 2

Number of Months Ago 3 RECORD ON FLYSHEET
Number of Years Ago 4 RECORD ON FLYSHEET

Not sure 5

IF 12 MONTHS OR MORE IN O. 43b, SKIP TO O. 440
43c. How mony different tapes did you make on that occasion?

Number

Not sure....99

IF MORE THAN ONE TAPE MADE, ASK ABOUT LAST TAPE MADE
43d. Did you use 0 30 minute, 60 minute. or 90 minute tape?

30 minute 1

60 minute 2

90 minute 3

Other (SPECIFY)

Not sure 5

24 4
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43e. Were you taping one or more whole albums or were you toping
singles or slctions from albums, or both7

Whole album 1

Slections or singles 2

Both 3

Music vido (vol.) 4

Televisd conCert (vol.) 5

Other (SPECIFY)

..6

Not sure 7

43f. Did you make that tope to keep or to use only temporarily?

To keep 1

Use temporarily 2

Not sure 3

43g. Did you use a new blank audiotope to make the recording or did you
tope over another recording?

New blank 1

Toped over 2

Not sure 3

IF ONE MONTH OR MORE SINCE MOST RECENT TAPING IN Q. 43b, SKIP TO O. 44o
43n. During the past month, on how many occasions, in all, have you

made audiotapes of music from radio or television?

OCCASIONS

Not sure...BB
No other...00

44o. Hove you ever toped music from a record, prerecorded audiocassette or CD?

Yes 1

No 2 SKIP TO O. 54. PAGE 31

Not sure 3 SKIP TO O. 54, PAGE 31

44b. When was the most recent time that you toped music from a record.
prereccvded audiocassette or CD?

Today 0

Number of Days Ago 1

Number of Weks Ago 2

Number of MOnths Ago 3 RECORD ON FLYSHEET

Number of Years Ago 4 RECORD ON FLYSHEET

Not sure 5

°4rakt t ;
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IF 12 MONTHS OR MORE IN Q. 44b. SKIP TO Q. 54
44c. Haw many different tapes did you record onto on that occasion?

NUMBER

Not sure....99

IF MORE THAN ONE TAPE IN 0.44c, ASK ABOUT THE LAST TAPE.
44d. Were you taping one or more whole LPs, cassette albums or CDs?

Yes 1

No 2 SKIP TO Q. 44k
Not sure 3 SKIP TO Q. 44k

IF ANY WHOLE RECORDS, TAPE ALBUMS OR CDs COPIED, ASK:
44e. How many complete LPs, cassettes albums or CDs did you copy onto

that tape',

One 1

Two 2

Three 3

Not sure 4

ASK FOR EACH REPORTED IN O. 44e
44f. What (was/were) the title of the albums(s) you taped and the name

of the performer or group?

ITEM 1 :ATM 2 ITEM 3

TITLE:

PERFORMER:

Not sure

44g. Was the recording of (ITEM) on record. prerecorded cassette or CD,

ITEM 1 ITEM 2 ITEM 3

Recoro 1 1 1

Prerecorded cassette..2 2 2
CD 3 3 3

Not sure 4 4 4

246



Appendix 8Survey Questionnaire 237

44h. Where did you get the (record/prerecorded cassette/CD) that you made
the tape from? Did you own it, did you borrow it from members or a
member of your household, another family momber, a friend or
somewhere else?

ITEM 1 ITEM 2 ITEM 3

Own original 1 1 1

Household member 2 2 2

Other family 3 3 3

Friend 4 4 4

Other (SPECIFY)

44i. Did you yet the lyrics or liner notes to the recording from anyplace?

Yes 1 1 1

No 2=>0.44k 2.00.44k

44j. Where did you get them?

44k. Were you (also) taping selections from LPs, singles, cassettes, cr
CDs onto that tape?

Yes 1

No 2 SKIP TO 0. 45a
Not sure 3 SKIP TO O. 45a

441. In taping these selections, how many (READ ITEM) did you use?

45 Records

LP Records

CDs

Not sure...99

Not sure...99

Not sure...99

Pre-recorded
audio cassettes.... / Not sure...99

Home-made audio tapes... / Not sure...99
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44m. Where did you get the original (records/tapes/CDs) to make the tape?
Did you own them, borrow them from members of your household,
another family member, a friend or did you get it somewhere else?
RECORD ALL THAT APPLY

Own original 1

Household member 1

Other family 1

Friend 1

Other (SPECIFY)

45a. Were you making the tape(s) for ,3urself, another member of
your household or someone else?

Yourself 1

Household member 2 SKIP TC Q. 45c
Someone else 3 SKIP TO O. 45c

45b. Did you make that tope tc keep or to use only temporarily?

To keep 1

Use temporarily 2

Not sur3 3

45c. Did you use a new blank oudiotope to make the recording or did you tape
over another recording?

New blank 1

Taped over 2

Not sure 3

45d. Did you use a 30 minute. 60 minute, or 90 minute tape?

30 minute 1

60 minute 2

90 minute 3

Other (SPECIFY)

Not sure 5

45e. Do you recall what grade of tape you used to make that recording?

Yes, recall 1

No 2 SKIP TO O. 45g
Not sure 8 SKIP TO Q. 45g
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45f. What grade of tape did you use?

Normal bias/ferric oxide/Type I 1

High bias/chrome/Type II 2

Metal tape/Type IV 3

Other (SPECIFY)

4

Not sure 5

45g. About how much of your personal time, in all, was taken up in
assembling the materials and making the tape?

HOURS MINUTES

None 0

Not sure 99

45h. Why did you copy the recording? Anything else?

45i. To the best of your knowledge, could you hove purchased a record.
prerecorded cassette or CD with the same material, if you had wanted'

Yes 1

No 2 SKIP TO O. 45o

Not sure 3

(49
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45j. Which of the following concerns, if any, were also important
factors in your reason for making this tape?

Important

READ THOSE NOT VOLUNTEERED IN 0.45h

( )1. You wanted to protect your
originals from damage or wear 1

( )2. You wanted to be able to
play the recording on o tape player 1

( )3. you wanted to get better quality
sound 1

( )4. It was less expensive than
purchasing the recording 1

( )5. You wanted a longer playing time 1

( )6. You wanted to create a customized
selection of music 1

( )7. Buying the prerecorded music
was inconvenient for you 1

( )8. You already had a copy of the
music in prerecorded form and
didn't want to buy another 1

( )9. The purchase price was higher
than you were willing to pay
for that recording 1

Not Important Not Sure

2 3

2 3

2 3

2 3

2 3

2 3

2 3

2 3

2 3

45k. To the best of your knowledge, how much do you think it would have
cost to buy that that material on record, prerecorded cassette or CD?

Less than $5 1

$ 5 - 9.99 2

$10 -14.99 3

$15 -19.99 4

$20 or more 5

Not sure 6

451. If you had not been able to make that tape, do you think that you
would have purchaseH (that recording/another copy of that recording)
or not?

Would have purchased 1 SKIP TO Q. 45n

Would not 2

Not sure 8 SKIP 10 Q. 45o
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45m. Why not?

SKIP TO Q. 450

45n. If you had bought that recording, would it have been in addition
to other recordings you have purchasei, or in place of other
recordings you purchased?

In addition 1

In place 2

Not sure 3

45oe To avoid making it yourself, would you hove been willing to pay someone
else to make that tape for you?

Yes 1

No 2 SKIP TO 0.. 46a

Not sure 3

45p. In that case, what is the most that you would have been
willing to pay someone to moke that tape for you, not
counting the cost of the blank tape?

$

None 0

Not sure 999

IF ONE MONTH. OR MORE AGO IN 0.44b, SKIP TO Q. 47a
460. Not counting the time you just told me about, when was the next most recent

time that you made an audiotape from a record, prerecorded cassette or CD?

Today 0

Number of Days Ago 1

Number of Weeks Ago 2

Number of Months Ago 3

Number of Years Ago 4

Not sure 5

IF ONE MONTH OR MORE IN Q. 46a, SKIP TO Q. 47a
46b. During the past month, on how many occasions, in all, did you

make an audiotape from o record, prerecorded cassette or CD?

NUMBER OF TAPING OCCASIONS

Not sure...99

470. In the post year, from about how many persors outside of your household,
if any, hove you borrowed records, prerecorded cassettes or CDs?

None 00 SKIP TO Q. 48
Not sure 99

2 5
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47b. How often, if ever, do you borrow records, tapes or CDs from persons
outside of your household in order to make copies? Would you say
that you do that ot leost weekly, at least monthly, only few times a
year, rarely or never?

Weekly 1

Mbnthly 2

Few times a yeor 3

Rarely 4

Never 5

Not sure 6

47c. Do you belong to any music swap clubs?

Yes 1

No 2

Not sure., 3

IF UNDER 17 YEARS OLD, SKIP TO Q. 54 (PAGE 31)

People tape from records, prerecorded cassettes and CDs for many reasons. They
may make individual tapes for more than one reason. I'm going to mention some
reasons why people sometimes tape and osk if they are among the reosons whf
you have made topes.

RANDOM START Q. 48 TO O. 55

( )48a. Some people tape selections from severol records, cassettes or CDs to
creote their awn customized program of mjsic on tope. Have you ever mode
a tape, mainly for this reason?

Yes 1

No 2 I.KIP TO 490

Not sure..,3

48b. When wos the lost time you mode o tope mainly for this reosor.,

Today 0

Days ago.. 1

Weeks ogo 2

Mbnths ago
Years ogo ,4

Not sure 5

IF ONE MONTH OR MORE IN Q. 48b, SKIP TO Q. 490
c. How many times in the post month hove you made a tope

moinly for this reason?

NUMBER

Not sure...99
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( )49a. Some people make tapes of their own records, cassettes and CDs, in order
to protect the originals from damage and keep them from wearing out.
Have you ever made a tape of a record, cassette or CD that you owned

mainly for this reason?

Yes 1

No 2 SKIP TO 50a

Not sure 3 SKIP TO 50a

49b. When was the last time you made a tape mainly for this reason?

Today 0

Days ago, 1

Weeks ago 2

Months ago 3

Years ago 4

Not sure...5

IF ONE MONTH OR MORE IN Q. 49b, SKIP TO O. 500
49c. How many times in the past month have you made a tape

mainly for this reason?

NUMBER
Not sure 99

( )50a. Some people make tapes of their own records, cassettes and CDs, so that

they can play them in their car, Walkman or elsewhere, Have you ever
made a tape of a record, cassette or QD that you owned mainly for this

reason?

Yes , 1

No 2 SKIP TO 51a
Not sure 3 SKIP TO 51a

50b. When was the last time you made a tape mainly for this reason?

Today
Days ago 1

Weeks ago 2

Months ago 3

Years ago 4

Not sure ,5

IF ONE MONTH OR MORE IN O. 50b, SKIP TO O. 51a
50c. How many times in the past month have you mode a tape

mainly for this reason?

NUMBER

Not sure...99
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( )51a. Some people make tapes of their friends' records, cassettes and CDs so
that they don't have to buy them. Have you ever made a tape mainly
for this reason?

yes 1

No 2 SKIP TO 520
Not sure 3

51b. When was the last time you made a tape mainly for this reason?

Today 0

Days ago .... 1

Weeks ago 2

Months ago 3

Years ago 4

Not sure...5

IF ONE MONTH OR MORE IN O. 51b, SKIP TO O. 520
C. How many times in the past month have you made a tape

mainly for this reason?

NUMBER

Not sure....99

( )52a. Szme people make tapes of other people's records, cassettes and CDs
that they would like to listen to, but probably would not buy.
Have you ever made a tape mainly for this reason?

Yes 1

No 2 SKIP TO 530
Not sure 3 SKIP TO 530

52b. When was the last time you made a tape mainly for this reason?

Today 0

Days ago 1

Weeks ago 2

Months ago 3

Years ago 4

Not sure...5

IF ONE MONTH OR MORE IN O. 52b, SKIP TO O. 530
52c. How many times in the past month have you made a tape

mainly for this reason?

NUMBER

Not sure...99
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( )53c. Some people make tapes of recordings because they think they can get
better quality sound from a tape they make compared to one

they could buy. Have you ever made a tape mainly for this reason?

Yes 1

No 2 SKIP TO 54
Not sure 3

53b. When was the last time you mode a tape mainly for this reason?

Today 0

Days ago 1

Weeks ago 2

Months ago 3

Years ago 4

Not sure...5

/F ONE MONTH OR MORE, SKIP TO Q. 54
55c. How many times in the past month have you made a tape

mainly for this reason?

NUMBER

Not sure...99

2 5 5
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54. I am going to read you some things that. people sometimes do. For each, I'd
like to know how acceptable you would fee- this action to be. Using a scale

of 1 to 7, where 7 moons that the action is perfecqy acceptable to do in your
opinion and 1 means that the action is not at all acceptable to do, how would
you rote the acceptability to you of (READ ITEM) or don't you hove an opinion
on that?

Not at
Acceptable
to do

( )o. Making a toped copy for your

all Perfectly
Acceptable No

to do Opinion

own use of a record, cossatte
or CD that you own 1 2 3 4 5 6 7 8

( )b. Making a taped copy to give

1 2 3 4 5 6 7 8
to a friend of a record,
casfntte or CD that you own

( )c. Making a taped copy to sell
of a record, cassette or
CD that you own 1 2 3 4 5 6 7 8

( )d. Making a taped copy for your
own use of a complete

1 2 3 4 5 6 7 8

record, cossntte or CD that
you borrowed

( )e. Making a toped copy for your
own ese of selections from

1 2 3 4 5 6 7 8
several records, cassettes
or CDs that you borrowed

55. How familiar would you soy that you ore with copyright lows and their
application to home audio toping? Would you soy that you ore -- extremely
familiar, quite familiar, slightly familiar or not at all familiar/

Extremely familiar 1

Quite familiar 2

Slightly familiar 3

Not at all familiar 4

Not sure 5

IF UNDER 17 YEARS OF AGE, SKIP TO DEMOGRAPHICS (PAGE 33)
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56. People have different views on how fair current practices of audio taping
ore for different groups. On a scale of 1 to 7, where 7 means perfectly
fair and 1 means not at all fair, how fair would you consider (ITEM)
or don't you have an opinion on that?

ROTATE LIST

( )a. Present practices of home
taping from records, pre-
recorded audiocassettes
and CDs ore to the
recording industry

( )b. Present practices of home
taping from records, pre-
recorded audiocassettes
and CDs are to song writers
and performers

( )c. Present practices of home
taping of records, audio-
cassettes and CDs are to the
average consumer

Not at all
Fair

Perfectly No
Fair Opinion

1 2 3 4 5 6 7 8

1 2 3 4 s 6 7 8

1 2 3 4 5 6 7 8

57. Now using the some scale running from 1, meaning not at cll fair, to 7,
meaning perfectly foir, I'd like to know how fair you think each of the
following suggestions would be or don't you have an opinion?

Not at all
Fair

( )a. New audio recorders should be
built so they can't copy

Perfectly
Fair

No
Opinion

commercial recordings 1 2 3 4 5 6 7 8

( )b. Audio recordings should be
made so they can't be copied 1 2 3 4 5 6 7 8

( )c. A fee should be charged on
audio recorders and paid to
copyright holders to compen-
sate them for home taping 1 2 3 4 5 6 7 8

( )d. A fee should be charged on
blank audiotapes ond paid to
copyright holders to compen-
sate them for home taping 1 2 3 4 5 6 7 8

( )e. Current home taping practices
should be left unchanged 1 2 3 4 5 6 7 8

0 57
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DEMOGRAPHICS

Now, a few last questions for 3tatistical purposes...

DI. How old are you?

ago,

Refused...69

D2a. Are you currently employed full time, part time, unemployed and looking
for work, retired, going to school, keeping house or something else?

Employed full time ( ( -1

Employed part time -2

Unemployed and looking for work -3 SKIP TO D5

Retired -4 SKIP TO D5

Going to school -5 SKIP TO D5

Keeping house -6 SKIP TO D5

Disabled (vol.) -7 SKIP TO D5

Other (SPECIFY)

-15 SKIP TO D5

Refused -14

D2b. Do you use o computer at work?

Yes 1

No 2

D5. How many working computers, if any, do you have in yotir householdl

None 1

One 2

Two 5

Three or more 4

Refused 5

D4. What is highest grade or year of regular school you have completed?

No formol schooling 1

First through 7th grade 2

8th grade 3

Some high school 4

High school graduate 5

Some college 6

Four-year college graduate 7

Some graduate school 8

Graduate degree 9

Refused 10
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05. Which of these categories best describes your racial background?

White 1

Black 2

Asian or Pacific Islander 3

Eskimo. Aleut ar American Indian 4

Other ...5

Refused 6

IF UNDER 17 YEARS OF AGE, SKIP TO D7

06. Which of the following categories best describes the total household income

before taxes in 1987? Your best estimate is fine.

Nothing 1

Less than $5,000 2

$5000 to $9,999 3

$10,000 to $19,999 4

$20,000 to $29,999 5

$30,000 to $39,999 6

$40,000 to $49,999 7

$50,000 to $74,999 8

$75,000 to $99,999 9

$100,000 or more 10

Refused 11

07. How mony persons, including both adults and children, live in this household?

Only respondent 1 SKIP TO D9

Refused 99

IF UNDER 16 YEARS OLD, 3KIP TO D9

08. Whicn of the following categorLes best describes how much you
personally earned from all sources, before taxes. in 1987?

Nothing 1

Less than $5,000 2

$5000 to $9,999 3

$10,000 to $19.999 4

$20,000 to $29.999 5

$30,000 to $39.999 6

$40,000 to $49.999 7

$50,000 to $74,999 8

$75.000 to $99.999
$100,000 or more 10

Refused 11

20-900 - 89 - 7
2 S
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IF OVER 16 SKIP TO 011
09. Do you get an allowance from your family?

Yes 1

No 2 SK/P TO 011

010. How *soh is your allowance, per week? (ON AVERAGE)

--- ---
None 0

Not sure 99..

FROM OBSERVATION
011. Sox

Male 1

Female 2

Thank you for your assistance. That completes our interview.

Note: State/Region is coded in Sample Point. Census designation as SMSA Central
City or SMSA Remainder or Non-SMSA is coded in Sample Point.

n
0 .1
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HOME TAPING FLYSHEET

AGE IS UNDER 16 AGE IS OVER 17

50.

6b.

30b.

370.

38b.

41c.

43b.

44b.

1-11 MONTHS 12 tiONTHS OR MORE

20a/b. TAPES OTHER

lum. BORROWED, GIVEN BOUGHT

61. PRERECORDED CASSETTE OTHER

37b. PRERECORDED CASSETTE OTHER

38c. PRERECORDED CASSETTE OTHER

2fi



Appendix C

OTA Survey 'Fables

The following tables are taken from the re-
port Survey of Home Taping and Copying
Final Report (VoL 2) prepared for OTA by
Schulman, Ronca, and Bucuvalas, Inc. The ta-

ble numbers in this appendix correspond
to the numbers in the SRBI report. Due to
space limitations, tables have been abbrevi-
ated.

Table 2-1.importance of Music

Ouesdon 9: How important an activity do you consider listening to music extremely important, quite important, slightly im-

portant, or not important at ail?

Unweiglied
base Extremely

Total.

AIN:

(1,501) 24

10-14 . . ( 57) 27

15-19 . . ( 118) 39
20-24 ( 140) 36

25-29.. ( 173) 22
30-34 .. . . ( 180) 20

( 619) 21

65+ . .. . . ( 197) 16

Sex:
Male . . . . ( 594) 22

( 907) 25

Race:
Wnite . (1,288) 23

Black . . ( 131) 32

Quite SieihtlY

Not at
all

32 34 10

31
33

33
23

34
33

33
32

12
5
7
9
8

13
12

12
9

10
11

Not
sure

1

2

4

253 262
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Table 2-4.Past Week Prerecorded Musiclistening

Question 11: Not including music on radio and television, approximately how much time hi the last seven days didyou spend
listening tr. music on records, audiotspesand CDs, not including background music In public places (e.g., stores,
offices, filevators, bars).

Unweighted
base None

Less
1 HR

1-
3 5

3.5-
7

7.-
14

14-
21

21-
28

28-
35 35 +

Totei (1,501) 43 3 22 11 10 5 2 1 2

ADEI:
10-14 ....... ( 57) 18 12 28 14 14 4 1 - 8
15-19 ( 118) 6 4 34 18 15 10 6 2 4
20-24 ( 140) 28 1 16 17 15 12 3 3 4
25-29 ( 173) 30 2 20 10 19 8 2 4 4
30-34 ( 180) 40 3 31 10 7 5 - * 1
35-64 ( 619) 53 3 21 10 8 3 1 1 1

65+ ( 197) 71 1 13 5 1 1 1 * 1

Sex:
Male ( 594) 40 3 23 11 10 6 2 1 2
Female ( 907) 45 3 21 10 9 5 1 1 2

Race:
White (1288) 43 3 22 11 10 6 2 1 2
Black ( 131) 43 3 19 11 8 2 2 1 6

Race:
City . . . ...... ( 440) 46 2 20 12 10 6 1 1 1
Suburb ( 680) 39 3 25 11 9 5 2 1 3
Rural ( 381) 46 5 20 9 11 3 2 1 2

Region:
East ( 311) 42 3 25 8 8 6 1 4
Midwest ( 370) 46 2 20 15 9 3 2 1 1
South ( 519) 46 4 21 9 9 4 2 1 2
West . . .......

hnpodence of
music:

. .. . ( 301) 33 3 24 13 14 8 1 2 2

Extremely ..... . ( 344) 22 1 17 17 14 13 3 2 7
Quite ( 492) 36 2 25 14 12 5 2 2 1

SlightlY ( 506) 54 4 26 7 6 1 1 - -
None ( 148) 73 7 16 1 2 - - - 1

263
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Table P.-S.Prevalence of Selected Audio Playback Equipment

Question 12a: Which of the following types of audio equipment do you have In your home Of car? Do you have a (READ ITEM)?

UnweIghted
base

Record
Player

Taos deck CD
player

Walk
man

Boom
box NoneHome Car

Total: (1,501) 81 76 65 15 48 63 2

AP:
10-14 ( 57) 88 91 75 17 65 73 -
15 -19 ..... . ( 118) 86 sa 74 23 79 79 -

20-24 ( 140) 76 86 73 22 67 71 -
25-29 ( 173) 81 76 64 17 53 70 2

30-34 ( 180) 88 83 73 14 49 58 -
35-64 ( 619) 83 76 68 15 45 64 2

65+ . ( 197) 69 46 35 2 12 10

Sax:
Male ( 594) 81 n 70 18 51 62 2

Female . . . . ( 907) 82 75 61 12 as sa 3

Roc*:
White (1288) 81 76 67 16 aa 63 2

Black ( 131) 83 74 49 9 as 67 3

Place:
city ( 440) ao 73 65 16 49 65 1

Suburb ( 680) 83 79 65 15 52 63 2

Rural ( 381) 79 75 65 14 ao 61 4

Rtgion: 58 2

Midwest . . . ( 370) 77 73 60 13 as 61 3

South ( 519) 81 n 71 16 as ss 3

West ( 301) 85 78 71 17 as ss 2

Income:
Less than $5,000 ( 63) sa 57 36 9 28 57 16

$5,000 - $9,999 ( 104) 76 58 34 11 27 49 4

$10,000 - $19,999 ( 238) n ss 52 9 35 57 3

$20,000 - $29,999 ( 258) 82 n 66 15 47 62

$30,000 - $39,999 ( 206) 81 74 65 14 47 60 3

$40,000 - $49,999 ( 140) as sa 77 16 sa 68 1

$50,000 - $74,999 ( 118) 92 81 90 26 56 70 1

$75,000 + ( 65) 82 91 89 33 59 68 2
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Table 2-7.Changes In Horne Playback Equipment: 1979-1988

1979* 1988

Unweighted base: (1,501)

Record player . ....... ... 78 81

Cassette players 38 94
Installed in home 20 76
Installed in auto 8 65
Portable 24 63

8-track player 43 NA

C0 player NA 15

None 17 2

.721e Roper Organbehon, A Study in Tape RecoMmg Practices Among the General Public. June 1979

NA - not applicable

Table 3-1. Most Recent Listening

Question 16: When was the last time you listened to music on records, audlotapes, or CDs, not including radio or television or
background music in public places (e.g., ston 'faces, elevators, bars)?

Unweighted
base

Past
week

Past
month

Past
year

A year
or MOM

Not
sure

Total: . . ..... (1,501) 59 18 11 7 5
Age:

10-14 . ( 57) 79 17 4 - -
15-19 ( 118) 92 7 * 1 -
20-24 . ( 140) 79 11 6 2 2
25-29 ( 173) 66 9 19 3 330-34 .. ...... ..... . ( 180) 56 27 10 3 4
35-64 ( 619) 52 21 13 9 5
65+ ( 197) 33 21 15 19 12

Sx:
Male ( 594) 61 17 10 8 3
Female ( 907) 57 19 12 6 6

Race:
White (1,288) 60 19 11 6 4
Black . .. ( 131) 55 13 11 14 7

Place:
Crty ( 440) 56 18 13 9 4
Suburb ( 680) 61 18 11 6 5
Rural .. .. ( 381) 60 18 9 7 7

Region:
East . ( 311) 57 17 13 7 6
Midwest . . . 1, 370) 56 17 15 8 5
South ( 519) 58 20 11 7 5
West . . .. . . ( 301) 68 17 6 6 4

265
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Table 3-7 (Abbrevlated).Format Ustened

Question 20s: Were you listening to records, audiotapes, or CDs? MULTIPLE RECORD

(Base: past year listened)

Unweighted
base Records Tapes CDs Mixed Not sure

Total. (1,326) 21 64 10 3 2

Ag*:
10-14 . 57) 16 78 4 - 2

15-19 . . . ............ . ( 117) 13 72 10 4 -
20-24 136) 16 64 15 4 1

25-29 165) 22 57 14 6 1

30-34 170) 23 60 12 4 1

35-64 537) 20 65 9 3 2

65+ 134) 32 57 2 3 6

Sox:
Male 533) 16 64 11 6 2

Female 793) 24 64 s 2 2

Table 3-13 (Abbreviated).Source of Recording

Qestions 24a: How dld you obtain that (record/tape/CD) did you buy It, borrow it, receive it as a gift, make tt, or something
else?

Unweighted
base

Self
bought

Other
bought

Bor-
rowed GNen Made Other

Total* (1,012) 74 2 1 12 10 1

Ag.:
10-14 . . . . . ... ( 34) 58 8 15 18

15-19 . ....... . ( 89) 84 - - 11 5 1

20-24 . ( 107) 71 1 15 13 1

25-29 ( 129) 77 2 1 11 10

30-34 . . ( 136) 74 1
.. 11 12 2

35-64 . . . ( 417) 74 3 - 12 9 2

65+ ..... . ( 98) 77 - 2 17 4

Sex:
Male . . ( 410) 78 2 * 7 12 1

Female ... ..... . ( 602) 71 1 2 17 7 2

Race:
White ( 886) 75 2 1 13 8 1

Black . . . . ( 89) 67 1 - 6 20 4

266
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Table 3-15.Contents of Audlotape Last Listened

Question 26a: Did the audiotape you made contain one or more whole LPs, cassette albums,or CDs?
Question 26b: Did the audiotape you made (also) contain a mixture of selections from LPs, 43s, cassettes, or CDs?

Mbcture of Selections in Percent (N = 83)

Whole albums Yes No Not sure Total
Yes 23 29 - 51

No 33 13 46
N.S. 1 - 3 4

Total 56 21 3

NOTe Totals may not acid du* to rounding

287
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Table 4-2. Most Recent Purchase

Question 30b: When was the last time you purchased a record, prerecordedaudiocassette or CD?

Unweighted
base

Past
wE k

Past
month

Total:

Age:

(1,501) 5 15

10-14 ( 57) 3 17

15-19 ( 118) 16 29
20-24 ( 140) 13 22
25-29 ( 173) 5 21

30-34 ( 180) 4 17

35-64 ( 619) 4 11

65+ ( 197) * 6

Sex:
Male . ............ . . . ( 594) 7 16

Femaie ( 907) 4 14

Race:
White (1,288) 6 15

Black ( 131) 4 13

Place:
City .. . . . ( 440) 5 18

Suburb ( 680) 6 15

Rural ( 381) 5 12

Region:
East ( 311) 6 14

Midwest ( 370) 4 12

South ( 519) 6 17
( 301) 6 16

Income:
Less than 5,000 ( 63) 3 2
$5,000 - $9,999 .... ( 104) 1 7

$10000 - $19,999 ( 238) 7 13

$20,000 - $29,999 ( 258) 5 13

O0000 - $39,999 ( 206) 4 13

$40,000 - $4993 ( 140) 7 16

$50,000 - $74,999 ( 118) 9 22

$75,000+ ( 65) 10 ..1

Past
year

38

34
44
43
45
44
40
22

40
37

39
32

39
39
36

34
42
37
41

A year
or MOM

Not
SUM Never

20 4 17

8 6 32
8 1 3

12 1 9
18 4 7
20 7 8
24 4 16
30 4 37

20 3 13
21 5 20

20 4 15
18 4 29

18 4 17
22 4 14
20 5 23

22 3 22
21 5 16
18 5 17
22 3 12

24 5 ao
ao 7 ao
23 4 20
22 5 16
26 1 11

18 2 10
17 7 6
6 3 6
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Table 4-5.Most Recent Purchase Occasion: Number by Format

Question 31: What did you buy on that occasion? How many?

Cassettes LPs 455 CDs

(635) (153) (22) (108)

One . . . . . ...... . . . . 88 68 59 65
Two 17 16 9 20

Three 8 8 19 3

Four 3 2 9

Five + 3 5 13 3

Not sure 1 1

Mean 1.73 1.89 2.17 1 81

Table 5-1. Past Year Taping

Questions 40: In the past year, have you used an audio recorder to tape music from either radio, television, records, tapes or
CDs?

Unweighted
base

Total:

Ag.:
10-14
15-19 . . . . .............
20-24 . . ... .........
25-29 ..... . . . . . . .

35-64 . . . .. . . .......
65 +

Sex:
Male . . . . . . . .

Female . .

Rac:
White ..... .

Black . . . . .

Income:
Less than $5,000 .. .

$5,000 - $9,999 . .

$10,000 - $19,999 . .

$20,000 - $29,999
$30,000 - $39,999 . .

$40,000 - $49,999 . .

$50,000 - $74,999 ..
$75,000 +

.. .

. .

.

. .

.

. 1

.

. .

...... . .

. . . . . . .

. .......

(1,501)

( 57)
( 118)
( 140)
( 173)
( 180)
( 619)
( 197)

( 594)
( 907)

(1,288)
( 131)

( 63)

( 104)

( 238)

( 258)

( 206)
( 140)

( 118)

( 65)

Yes No
Not
sure

41

44
38

ao
48

32
22
37
35
31
ao
43
41

59 1

20
19
39
54
55
71
90

56
61

60
52

_
3
1

*

_
1

_
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Table 5-2.Past Year Taping by Ago: 1979-1988

Question 40: In the past yesr, have you used an audio recorder to tape musk from either radio, television, records, tapes or

CDs?

Question x: (ROPER) In the past twelve months, hove you personally taped any musk on a tape recorder?

1979* 1988

Total 22 40.8

10-13 27.1 80.8

14-15 39.0 78.0

16-17 32.1 81.9

18-29 31.9 53.9

30-44 25.0 41.5

45-59 16.4 24.0

60+ 4.4 10.9

'The Roper Organuabon, A Study on I to e Tape Recoidlng Pnatos o/ the General Pub*. June 1979

Table 5-3.TapIng In Past 3 Months: 1982-1988

Question x: (YSW) Do you ever tape musk from records, prerecorded tapes, or the radio?

Question x: (YSW) How many of these tapes have you made In the last 3 months from records, prerecorded tapes, or the

radio?

1982* 1988

Percent total population 14 +

Percent tapers 14 +

29 28

55 sa

Yenkelonch, Skelly and Weide, Inc WhyArnericans Tape: A Suney 01 Homo Audb Taping in the UnitedShies, September 1982

Table 5-4. Past Year Taping Among Current Buyers: 1978-1988

Question 40: In the past year, have you used an audio recorder to tapemusk from either radio, television, records, tapes, or

CDs?

1978* 1988

Total

current buyers

21 41

32 53

*Warner Cornmuntcabons Inc , The PreRecomled Music Maiket An inventory Survey. March 1978
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Table 5-5. Taping Front Radio or TV

Question 43a: Have you ever made an audiotape of music from radio or tevision?

Unweighted
base Yes No

Not
SUM

Total'

AP:
(1,501) 45 54 1

10-14 ........... . . . . ( 57) 72 -
15-19 . .. . . ( 118) 78 21 1
20-24 . .. . . ...... .. . . ( 140) 70 30 -
25-29 ( 173) 49 49 1
30-34 . . ( 180) 43 56 1
35-64 ( 619) 36 63 1
65+ ( 197) 15 85 *

Sex:
Male . . ( 594) 50 49 1
Female ( 907) 40 59

Rae*:
White (1,288) 44 56 1
Black . ( 131) 58 42 *

Piece:
City ( 440) 43 56 1
Suburb ( 680) 50 49 1
Rural .. ( 381) 38 61 *

Region:
Baal . .. ( 311) 50 49 1
Midwest . ( 370) 41 58 1
South . ( 519) 45 54 1
West

lawn:
( 301) 44 55

Less than $5,000 . ... ( 63) 37 61 1
$5,000 - $9,999 ..... ( 104) 25 75 -

$10,000 - $19,999 . .. ( 238) 41 58 1
$20,000 - $29,999 ( 258) 48 51 1
$30.000 - $39,999 . ( 206) 37 62 1
$40,000 - $49.999 ... . . ( 140) 40 59 1
$50,000 - $74,999 ..... ( 118) 48 51 1
$75,000+ ( 65) 42 56 1
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Table 5-6.Recency of Broadcast Taping

Question 436:When wee the most recent time you made an eudiolepe of musks from redlo or or television?

Unvaighted
base

Past
week

Put
month

Past
year

A year
Or MOrs

Not
sure

Total. (1,501) 5 6 16 17 1

Ago:
10-14 ( se) 13 26 25 7 -
15-19 ( 90) 16 16 35 11 1

20-24 ( 90) 12 7 22 26 4

25-29 ( 82) 2 4 21 21 2

30-34 ( 74) 2 1 17 23

35-64 ( 211) 2 3 12 18 1

65+ ( 26) - 2 3 9 1

Sex:
Male ( 295) 4 8 18 21 1

Female ( 321) 5 6 15 12 2

Rice:
White ( 506) 4 6 14 18 1

Black

income:

( 76) a a 31 10 1

Less than $5,000 ( 24) 4 2 19 10 2

65,000 - $9,999 ( 29) 1 2 10 11 1

$10,000 - 619,999 ( 29) 3 4 16 16 2

$20,000 - $29,909 ( 111) 4 4 17 23 1

$30,000 - $39,909 ( 79) 3 1 12 21 1

$40,000 - 649,990 ( 55) 2 5 16 15 2

$50,000 - $74,999 ( 54) 2 4 13 27 2

$75,000 + ( 26) 2 10 15 12 3

Refused ( 54) 4 2 13 16 2

4?7 2

Never

55

50
ao

56
42
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Table 5-7.Number of Tapes Made: Most Recent Broadcast Taping

Question 43c: How many different tapes did you mak on that occasion?

(Base: Past year tapers)

Unwsighted
base One Two Three Four+

Not
sure Mean

Total: ( 338) 84 10 2 1 3 1.21

AIX
10-14 . . . ( 33) 86 5 7 2 - 1.3115-19 . . . ( 74) 86 14 _ - _ 1.1420-24 . ( 48) 95 3 1 1 - 1.0925-29 ( 41) 85 12 3 - 1.2330-34 ( 36) 89 9 - - 2 1.1035-64 . . . .. ( 95) 75 12 1 2 10 1.3065+ ...... ( 10) 81 14 - - 5 1.15

Sex:
Male . . . . ...... ( 155) ao 12 3 2 3 1 30Female ( 183) as 8 1 1 2 1.13

Rem:
White ( 254) 87 9 2 1 2 1 21Black ( 60) 75 14 2 1 8 1 23

Table 5-9.Number of Broadcast Taping Occasions in Past Month: by Age Cohod

Quostion 43h: Outing the past month, on hot -nany occasions, in ail, have you made audio tapes of music from radio ortelevision?

Sum Mean Percent
Total: . . (1.501) 712 9170 0.4749

AP:
10-14 ( 57) 232.1220 1.9530 32.615-19 ( 118) 217 9340 1.6750 30.620-24 ( 140) 111.7000 0.8138 15.725-29 ( 173) 21 1070 0.1352 3 030-34 ( 180) 12.6790 0.0799 1 835-64 ( 619) III 8030 0.1922 15.765+ ( 197) 4 S360 0.0232 0.7NA ( 17) 0.7360 0 0769 0 1

NA - mit appbcable

il .
A. / Li
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Table 5-10.Totai Broadcast Tapes: Past Month

Question 43e:

Question 43h:

How many different tapes did you make on that ocesalun?

During the past month, on how many occasions, In aN, have you made audio tapes of musicfrom radio or
television?

Total Sum Mean Percent

Total: . . ......... (1,501) 850.3330 0 5665

Ag*:
10-14 . . . ..... 57) 311.7490 2.6230 36.7

15-19 118) 227.6360 1.7496 26 8

20-24 . . 140) 134.7720 0 9819 15.8

25-29 173) 32.1720 0.2061 3 8

30-34 . . . 180) 12.6790 0.0799 1.5

35-P4 619) 125.0170 0.2149 14.7

65 + .. . . 197) 4.8360 0.0232 0 6

NA . . . ( 17) 1.4720 0 1539 0 2

NA nzt avallsNe

Table 5-12. Recency of Taping From Prerecorded Format

Question 44b: When was the most recent time that you taped musk from a record, prerecorded audio _anon* or CD?

Unweighted
tAse

Put
week

Past
month

Past
year

A year
Of MOM

Not
sure Never

Total: . . (1,501) 4 6 18 19 2 50

Ago:
10-14 . . ( 57) 13 10 19 12 4 42

15- 19 . ( 118) 12 18 35 6 3 26

20-24 . . ( 140) 10 5 30 32 3 21

25-29 . . . ( 173) 3 5 23 29 2 39

30-34 . . ( 180) 2 9 24 27 37

35-64 . ( 619) 1 4 14 20 2 58

65 + . ( 197) 1 1 2 11 1 85

Sex:
Male . . . ( 594) 4 7 21 23 2 44

Female . ( 907) 4 5 16 16 2 56

Race;
White (1,288) 3 6 18 20 2 52

Black . ( 131) 10 7 20 19 3 41

//icon*:
Less than $5,000 . ( 63) 6 2 17 16 3 56

$5,000 - $9,999 ( 104) 2 3 12 12 - 71

$10,000 - $19,999 ( 238) 3 4 16 25 1 51

$20,000 - $29.999 ( 258) 3 5 18 24 1 49

$30,000 - $39,999 ( 206) 1 3 15 26 3 52

$40,000 - $49,909 ( 149) 1 8 17 24 5 46

$50,000 - $74.999 ( 118) 5 7 26 21 - 41

$75,000 + ..... ( 65) 4 6 24 14 6 46

2 74
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Mole 5-13.-Numbor of Tapes Made

Question 44c: How many different tapes did you record onto on that occasion?

(Base: past year tapers)

Unweighted
base

Total: ( 406)

Age:
10-14 ( 24)
15-19 ( 77)
20-24 ( 5E)
25-29 ( 52)
30-34 ( 61)
35-64 ( 127)
65 + (

Sex:
Male ( 198)
Female ( 208)

Race:
White ( 324)
Black ( 55)

1

63

64
63

64
65

Number of
2

tapes Not
sure Mean3 4+

20 7 8 2 1.84

24 8 12 2.28
24 3 7 1.94
20 6 5 1 1.54
20 10 6 2 1.69
11 9 9 1 1.72
19 8 7 7 1.87
14 - - 1.14

15 10 9 2 1 96
25 3 6 3 1.71

19 7 7 3 1.81
20 2 12 1 2.00

Tabie 5-17.-Total Tapes Made In the Past Month From Prerecorded Format

Unweighted
base Sum Mean

Total (1,501) 736.4450 0.4906
Age:
10-14 . ........ ( 57) 256.0900 2.1547 34.815-19 ( 118) 156.1910 1.2005 21.220-24 ....... . .. . . . . . . ( 140) 57.3730 1.2005 7 8

. . . . ( 173) 41.3860 0.2651 5 630-34 . . . . . . .......... . . . . . . . . ( 180) 52.8610 0.3331 7.235-64 ( 619) 166.5680 0.2864 22.665 + ....... . . . . . . .......... . . ( 197) 4 5040 0.0216 0.6NA ( 17) 1.4720 0.1539 0 2
NA not available

NOTE: Two outliers repotting 10 or more tapes made on last taping occasion were coded as 10 tapes made, In this analy Lis

(.3
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Table 5-19. cbaractte.stics of MuelC Tapers

Unweighted
base

Prerecorded
& radio

Prerecorded
only

Radio
only

TotaP

AiN:

(1.501) 16 12 11

10-14 ( 57) 32 10 32

15-19 ( 118) 51 14 15

20-24 ( 140) 30 14 11

25-29 ( 173) 17 14 10

30-34 ( 180) 15 20 5

35-64 ( 619) 8 12 9

65+ ( 197) 1 2 5

Sex:
Male ( 594) 17 14 10

Female ( 907) 16 9 11

Rae*:
White (1,288) 15 11 9

Black ; 131) 24 13 24

Mac:
City ( 440) 15 11 11

Suburb ( 680) 19 12 10

Rural ................. . . . . . . . . . ( 381) 12 13 10

Rsgion:
East ( 311) 17 9 12

Midwest ( 370) 14 11 9

South ( 519) 18 13 11

West

income:

( 301) 15 14 10

Less than $5,000 . .. . ( 63) 17 8 8

$5,000 - $9,999 ( 104) 4 14 10

$10,000 - $19,999 ( 238) 13 10 10

$20,000 - $29,999 . . . . ( 258) 12 14 12

$30,000 - $39,999 ( 206) 9 10 6

$40,000 - $49,999 ....... .. . . ( 140) 13 13 10

$50,000 - $74,999 . .... . . ( 118) 15 23 4

$75,000+ ( 65) 17 16 10

None

61

58
64

65
39

62
59
65

62
66
58
61

67
73
67
61
75
64
58
57



268 Copyright and Home Copying: Technology Challenges the Law

Table 5-20. Music interest by Past Year Taping

Question 9: How important an activity do you consider listening to musicextremely important, quite important, slightly im-
portant, or not at ail Important?

fOusstion 10: During the 'sail days, approximately how much time did you spend listening to music on the radio and television?

Question 11: Not Including music on radio and te'wision, approximately how much lime in the last 7days did you spend listen-
ing to music on records, audiotapes and CDs, not Including background music in public places (e.g., stores, of-
fices, elevators, bars).

Total
Broadcast

only

Past year taping
Recording

only Both Neither

(1,501) (126) (194) (212) (969)

Importance of music:
Extremely ..... . . . 24 35 23 45 16
Quite . . . ....... . 32 25 34 31 33
SlighilY 34 33 38 21 36
Not at all . . . 10 7 5 2 14

Radio listening:
None 7 3 8 4 9
Less than 1 hr. 4 5 3 1 4
1-5 hrs. 31 27 22 22 35
6-10 hrs. . . ..... 20 22 28 19 19
11-19 hrs. .... 11 8 10 12 11
20 or more hrs.: .. . . 24 34 27 39 18

Recording listening
None .. . . . . 43 30 20 13 57
Less than 1 hr. . . . 3 6 3 3 2
1-5 hrs. . ..... . 31 42 44 38 26
6-10 hrs 10 10 12 15 811-19 . ...... . 5 5 8 12 3
20 or more hrs. .. . . 6 5 12 18 2

Table 5-23. Number of Past Month Tapings From Records, Cassettes or CDs by
Recency of Recording Purchase

Sum Percent Cumulative

Total* . . 738.445

Latt purchase of a record, cassette or CD:

Past week 304 960 41 4 41.4
Past month . . . . . . . . . . 108 303 14 7 56.1
Past year 232.108 31 5 87.6
A year or more . . . . . .

. . 22.543 3 1 90.7
Not sure 7.957 1 1 91 8

. . 60 574 8 2 100.0
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Table 6-1 (Abbre ,. Album or Selection Taping: Broadcast

QuesVon 434o: Ware you taping one or more whole albums or were you taping singles or selections from ?Mums or both?

(Base: made tape in past year)

Unweighted
base Whole

Total*

Agc

( 338) 8

10-14 . .. ...... .. ( 33) -
15-19 . .. ...... . ( 74) 6

20-24 .. ......... ( 48) 8
25-29 ( 41) 13

30-34 ( 36) 11

35-64 ( 95) 13

65+ ( 10) 5

Selections/
singles

56

Both
Music
video

Televised
concert Other

Not
sure

15 2 3 13 3

22 - - 17 3

13 - - 13 4

18 3 6 7 -
22 8 _ 9 -
5 4 4 24 5

10 2 4 10 5
9 - 25 16 -

Table 6-3 (Abbreviated). Album Taping: Prerecorded

Question 44d: Were you taping one or more whole LPs, cassettes, albums or CDs?

(Bess: Past year tams)

Unweighted
base Yes No

Not
sure

Total. ( 406) 70 28 2

Ago:
10-14 ..... ( 24) 84 16 -
15-19 ( 77) ea 37 -
20-24 ( 58) 64 33 3

25-29 ( 52) 76 20 4

30-34 ( 61) 73 27 -
35-64 ( 127) 67 27 6

65+ . ( 5) 59 41 -

Table 6-5. Album vs. Selection Taping: Total Last Taping

Question 44k: Were you taping selections from LP*, singles, cassettes, orCDs onto that tape?

Questions 44d: Were you taping one or more whole LPs, cassette albums orCDs?

Whole LPs

Selections Yes No Not sure Total

Yes . .. ........... . 21 21 " 43

No 48 6 1 55

Not sure 1 " 1 2

Total 70 28 2

(N = 406)

27E,
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Table 6-10 (Abbreviated).-Source of Origins!: Album

Question 44h: Where did you get the (record/prescorded eassetts/C0) that you made the tope from? Did you own it, did you
borrow it from members or a member of your household, another family member, a friend or somrwhere else?

(Base: Taped whole LP/cassette/CO)

Unweighod
base

Own
original

House
-hold

member
Other
family

Task . ( 279) 57 3 4

Age:
10-14 .. .. ..... . .. . . .. ( 19) 24 1 2
15-19 . . . . . . ( 52) 54 8 4
20-24 .. . . ..... - ( 37) 59 2 5
25-29 - ( 38) 6. 1 10
30-34 . ( 41) 79 - 1

35-64 ( 55) 61 5 2
65 + .. . . . . . . . . ( 3) 100

Friend Other

29 2

_
-
-
2
3
6
-

Table 6-12 (Abbreviated).- End User of Copy

Question 45a: Were you making ti . aape(s) for yoursetf, anedtir member of your household, or someone else?

(Base: Made tape in past year)

Unweighted
base Yoursetf

406) 73

A9S
10-14.... ..... . .. (
15-19 (
20-24 .... ... . . . . (

25-29 ... .. . . . . . . . (

30-34 . . . . ....... . . . . . . . (

35-64 ......... . . . . . ..... (
. . . (

. (

24)

77)
58)
52)
61)

127)

5)

f '7 9

Other
household
member

Someone
else

Not
sure

7

-
7
5
3
9

12
-

19

16
27
17
18
17
18
20

1

-
-
1

2
_
1-
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Table 7-1.Why Copied

Question 43k: WI), did you copy the recording? Anything els*? (verbatim response)

(Base: made copy in past year)

Wanted a tape for automobile
Wanted music/liked album (unspec.)
Wanted to give to friend/acquaintance/co-wodcw
Can edit/choose what selections to hear/put different

selections together/create personal selection of music
Wanted lo give b far* member
Wanted to protect originals/keep from wearing out
Wanted a tape for Walkman type Over
Less expensive than buying the recording/cheaper to copy
Not willing b buy it
NeededAvanted it for school/class
Replace an original
Wanted lo be able b play it on a tape player (unspec.)
Prefer caseetkeffape format (reason not specified)
Don't have a record player/CD player
Wanted a tape for personal stereo
Can record more selections on 1 tape
Can't buy original/not available/can't find original
Wanted belly quality of sound (unspec.)
Don't lite ihe quality of prerecorded tapes
Don't like it enough to buy/not that interested
More convenient Shan buying it
Already had a copy/don't need another copy
Could not afford to buy it
To seN

(406)

21
21

14

6
6
3
3
3
3
2
2
2
1

1

1

1

1

1

1

*
a

*
*
0

All other mentions
10

Don't know/not sure
2

2 S )
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Table 7-2.Could Have Purchased

Question 451: To the best of your knowledge, could you have purchased a record, prerecorded cassette, or CD with the same
material, If you had wanted?

Unweighted
base

Total* ( 406)

Agc
10-14 ( 24)
15-19 ( 77)
20-24 ( 55?
25-29 ( 52)
30-34 ( 61)
35-64 ( 127)
65+ ( 5)

Sex:
Male ( 198)
Female ( 208)

Race:
White ( 324)
Black ( 55)

Yes No
Not
sure

57 ao 4

_

3
5
-
5

27

55 42 3
69 37

6 ao 4
58 41 2
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Table 7-3.Other Factors in Making Tape

Question 451: Which of the following concerns, if any, were also Important factors In your reason for making thls tape?

You wanted to protect your originals
from damage or wear . . . . ........
You wanted to be able to play the
recording on a tape player . . .

You wanted to get a better quality
sound

It was less expensive than
purchasieig a recording

You wanted a longer playing
time.

You wanted to create a customized
seiection of music

Buying the prerecorded material
was inconvenient for you

You already had a copy of te
music in prerecorded form and
didn't want to buy another

The purchase price of the recording
was higher than you were willing
to pay for that recording

(Bev): could have purchased)

Unweighted
base Important

Not
important

Not
sure

(234) 42% 56% 2%

(234) es 12 2

(234) 42 55 2

(234) 63 34 2

(234) 46 51 3

(234) 57 42 2

(234) 39 58 2

(234) 51 46 2

(234) 41 54 4

282
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Table 7-4. Reasons for Making Tapes

(Base: adults who have taped in past year)

Past
week

Past
month

Past
year Total

Unweighted base: ( 38) ( 66) (240) (343)

50a. Some people make tapes of their own
records, cassettes, and CDs, so that
they can play them in their car, Walkman
or elsewhere. Have you aver made a tape
of a record, cassette, or CD that you owned
mainly for this reason? 78% 90% 79% 81%

48a. Some people tape selections from
several records, cassettes, or CDs to
create their own customized program
of music on tape. Have you ever made
a tape, mainly for that reason? 82 82 61 67

49a. Some people make tapes of their
own records, cassettes, and CDs, in
order to protect the originals from
damage and keep them from wearing out
Have you ever made a tape of a record,
cassette, or CD that you owned mainly
for this reason? 44 50 46 46

51a. Some people make tapes of their friends'
records, cassettes, and CDs so that they
don't have to buy them. Have you ever
made a tape mainly for that
reason? 30 48 41 41

52a. Some people make tapes of other people,'
records, cassettes, and CDs that they
would like to listen to, but probably
would not buy. Have you ever made a
tape mainly for this reason? 33 46 34 36

53a. Some people make tapes of recordings
be:...use they think they can get better
quality sound from a tape they make
compared to one they could buy.
Have you ever made a tape mainly
for this reason? 13 26 16 17

28
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Table 8-2.- UkeilhOod Of Purthase

Question 451: if you had not Dein able to make that tape, do you think that you would have purchased (that recording/another
copy of that recording) or not?

Unweighted
base

Would have
purchased

Would
not

Not
WM

Total

Age:
10-14
15-19
20-24
25-29
30-34 . ............
35-64
65 +

( 234)

( 12)

( 53)
( 33)
( 36)
( 37)
( 60)
(

as

84
61
54
33
41
29
63

47

16
36
37
67
58
63
37

4

-
4
9
-
a

Sex:
Male ( 108) 50 47 3
Female ( 126) aa 47 5

Rae*
White ( 182) 48 as 3
Black

income:

( 34) 47 45 a

Less than $5,000 ( 10) 26 66 a
$5,000 - $9,999 ( 7) 18 74 a

$uloco - $19,999 ( 31) ao 60 -
$20,000 - $29,999 ( 45) 51 47 2
$30,000 $39,999 ( 22) 43 as a
$40,000 - $49,999 ( 26) 26 70 3
$50,000 - $74,999 ( 26) 34 60 6
$75,000 + ( 10) 47 53 -

Table 8-3. -Would Purchase

Question 45a: Were you making the tape(s) for yourself, another member of your household, or someone else?

Question 451: if you had not been able to make that taps, do you think that you would have purchased (that recording/another
copy of that recording) or not?

Not
Making tape for: Yes VO SUM

Yourself (164) 53 44 3

Household member ( 25) 32 57 11

Other ( 45) 42 sa 4

28 ,1
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Table 8-5.Purchase Displacement

Question 45n: if you had bought that recording, would it have been in addltlon to other recordings you have purchased, or in
place of other recordings you have purchased?

Unweighted
base

Total:

Ago:

( 104)

10-14 . . ( 10)
15-19 . ( 28)
20-24 ( 18)
25-29 ( 12)
30-34 . . . . ..... . .. ( 15)
35-64 . ..... ( 19)
65+ . . . ( 2)

Sex:
Male . . .. ( 5))
Female . . . . ..... .. . . . . . . . ( 53)

Race:
White ( 81)

Black ( 14)

In
addition

In

Placa
Not

SUM

T7

84
70

73
98

19 4

31 7
18 -
6 6

25 -
17 -
18 10
- -

11 5
29 2

23 5
2 _

Table 8-11.Heard Before Buying on...

Question 96(1): Before buying it, had you heard the recording or the performer on: radio or television, live concerts, records,
prerecorded castattes or CDs, tapes made by you or others?

Total Record Cassette CD

(897) (170) (611) (88)

Radio or TV . . . ... . . 79 83 79 78

Live concerts . . . . . . . ...... 21 18 22 24

Prerecorded records, cassettes, CDs 53 53 52 64

Tapes made by you or others . . 24 30 22 27

Table 8-13.-Taping Expectations for Most Recent Purchase

Question 34b(1): At the time you bought this (record/cassette/CD) did you expect to tape from it?

Total Record Cassette CD

(894) (167) (620) (104)

Yes, expected to tape . 14 35 8 16

No, did not expect to . 81 63 91 82

Not sure 1 2 1 1

2 81)
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Table 8-14.Have Taped Most Recent Purchase

Question 34C: Have you made a tape from this (record/cassette/CD)?

(Base: past year purchasers)

Unweighted
base Yes

Total. ( 897) 11

Ago:
10-14 ( 33) 28
15-19 ( 102) 11

20-24 ( 108) 16

25-29 ( 127) 9

30-34 ( 124) 9

35-64 ( 348) 8
65 + ( 51) 2

No

87

Not
sure

1

-
2
_

1

_

Table 9-1.Voice Recording in Past Year

Question OW In the past year, have you usod an audio recorder to tape anything else (other than music from either radio, televi-
sion, records, tepee, or CDs) at home, including voices, answering machine messages, end dictation?

Unweighted
base Yes No

Not
WM

Total:

Ago:

(1,501) 32 67

10-14 . . ( 57) 49 51

15-19 . .. . ( 118) 53 46 1

20-24 . . . ( 140) 42 57 1

25-29 ( 173) 36 64

30-34 . . ( 180) 36 64

35-64 ( 619) 29 70 1

65 + . . ..... ( 197) 9 91

Sex:
Male . . . ( 594) 33 67

Female ( 907) 32 68 *

Race:
White (1,288) 33 67 *

Black . ( 131) 34 66

200
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Table 9-3.Recancy of Voice Taping

Question 41C: When was the last time you made a recording of (this/any of these) type?

Unweighted
base

Past
weok

Past
month

Past
year

Year
Or MOO)

Not
sure

Total* (1,501) 9 7 13 2 1

AP:
10-14 ( 57) 10 10 17 7 2
15-19 ( 118) 11 14 25 5 -
20-24 ( 140) 16 10 15 1 -
25-29 ( 173) 14 3 12 3 2
30-34 ( 180) 7 11 13 3 1

36' 64 ...... ( 619) 9 6 13 1 1

65 4* ( 197) 2 2 2 1 1

Seta
Male ( 594) 10 7 11 2 1

Fora* . ......... ( 507) 8 7 14 2 1

Race:
White (1,288) 9 6 13 2 1

Biwa

income:

( 131) 6 12 13 2 -

Lees than $5,000 ..... ( 57) 5 2 7 4 -
$5,000 - $9,999 ( 104) 6 3 6 1 -

$10,000 - $19,939 ( 238) 3 7 9 1 1

$20,000 - $29,999 . . . ( 258) 9 6 13 1 1

( 206) 10 5 11 1

$40,000 - $49,999 ...... ( 140) 13 7 19 3 1

00,000 - $74,999 . . . ( 118) 11 12 14 1 1

$75,000 - $99,999 ( 37) 30 1 12 3 -
$100,000 or more . . . . ( 20) 12 11 6 - 5

Refused ( 173) 10 2 9 2 1

Never

68

69
se

se
66

83
83
79
71
73
57
62
55
67
75

Table 9-4. Number of Voles Taping Occasions In Past Month

Question 42: During the past month, on how many occasions, In all, have you made an audio recording of any of these kinds?

Unweighted
base None 1-2 3-4 5-10 11-30 31+

Not
sure

Total. (1,501) 84 5 2 2 4 1 1

AP:
10-14 . . . . ....... ( 57) 80 7 2 I 4 - 6
15-19 ( 118) 76 6 9 4 3 1 2
20-24 ( 140) 74 7 2 8 8 1 1

2-29 . . . . ( 173) 84 4 2 2 5 2
30-34 ( 180) 82 7 4 2 4

( 619) 86 5 2 2 4 1 1

65+ ( 197) 2 - 1 1

287
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Table 9-9.Propodlon of Taping Occasions for Voice Taping

Unweighted
bus

Total: (1,501)

Ago:
10-14 57)
15-19 118)
20-24 140)
25-P9 173)
30-34 180)
35-64 619)
65+ 197)

Percent

73

Table 10-6.Number of Made Tapes In Inventory by Dual Cassettes

Ouesthn 29f: Of Ise audlotapea you own, how many are audlotapes that you have made

Unweighted
base

Dual C1433ettell

Yes No
Not

asked
Not
sure

Number of audiotapes

(611) 24 57 14 S

1-10 (432) 51 44 3 2

11-25 (162) sa 47 2 1

26-50 ............... (101) 48 49 2 1

51-100 ( 42) 42 58 - -
100+ ... ( 26) 65 30 - 4

Not sure ( 40) n 39 18 10

28 8
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Table 10-7.Number of Made Tapes by Fast Dubbing

Question 29f: Of the audiolapes you own, how many are audiotapes that you hem made

(Bass: have dual cassaba)

Unweighted
base

Number dm& taper
None (142)

1-10 (232)

11-25 ( 82)

26-50 ( 50)

51-103 ( 18)

100+ ( 17)

Not sure ( 14)

Fast dubbing

Yes No
Not
sure

59 24 18

62 25 13

76 21 4

71 20 9

72 18 10

84 2 14

58 31 11

Table 11-1.Famillarity With Copyright

Question 55: How familiar would you say that you are whh copyright laws and their application to home audio taping? Would
you say that you areextremely familiar, quite familiar, slightly familiar, or not at all familiar?

Total

How familiar (1501)

Extremely 6

Quite 17

Sright ly 42

Not at all 34

Not sure 1

Past year music taping

None

(969)

5

15

41

38

1

Broadcast Prerecorded Both

(126) (194) (212)

6 5 8

17 16 24

49 46 43

28 31 25

1 1 1
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Table 11-2.Acceptability of Taping Practices: Total

Question 54: I am going to reed you some things that people sometimes do. For sech, rd Ike to know hawser:opt** you would
feel this action to be. Using a scale of I to 7, where 7 means that the action is pa/Mott/acceptable to do in your
opinion and I means thee the action le not at all acceptable to do, how would you rate the acceptability So you of
(READ ITEM) oe don't you have an opinion on that?

Not at ail
acceptable

to do

Perfectly
acceptable

to do
No

opinion

1 2 3 4 5 6 7 8

a. Making a taped
copy for per own
use of a record,
cassette, or CD that
you Oen 7 2 2 5 io s 57 9

b. Making a taped
copy to give b
a Mend of a record,
cassette, or CD that
you OW11 13 4 5 7 12 11 40 s

c. Mal keg a taped
copy to set/ of a
record, cassette,
or CD that you
own 67 6 3 3 5 2 5 8

d. Maidng a taped
copy for your own
use of a complete
record, cassette,
or CD that you
borrowed 15 3 5 7 14 10 38 s

e. Making a taped
copy for your cmn
use of selections
from several records,
cassettes, or CDs that
you borrowed 13 2 6 7 13 11 40 s

Urtweighled base 1.501

2 9 0
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Table 11-3.Acceptablifty of Taping Practices by Taping Behavior

Question 54: lam goingto rsedyou somethingsthetpeopiesometknes do. Foresail, I'd Nketo:olowhowaccc piableyou would
foil this action to be. Using a scale of 1 to 7, where 7 means that the action la perfoctly acceptable to do in your
opinion and 1 means that the action isnot stall acceptable to do, how would you rale the ecesplabillty to you of
(READ ITEM) or don't you halm an opinion on that?

Past year music taping
(mean save)

Naos
Radio
only

Prerecorded
only

Radio and sigm-
prerecorded bance

(850) (121) (190) (208)

a. Making a taped
copy foryour own
us* of a record,
cassette, or CD
that you own 5.6 6.1 6.4 6.5 .

b. Making a taped
copy b give b a
friend of a record,
cassette, or CD
that you own 4.8 5.4 5.4 5.8 .

c. Making a taped
copy b sell of
a record, cassette,
or CO that you
own 1.6 2.1 2.0 2.6 .

d. Making a taped
copy for your own
use of a compete
record, cassette,
or CO that you
borrowed 4 6 5.2 5.5 5.8 .

e. Making a taped
copy for your own
use of selections
from several records,
cassettes, or CDs that
you beamed 4 8 5.4 5.5 6.1 .

Otftwenos of mewls bemoan Put Yew Taper and No Past Yew Tams (none) Is staesbcalty won:hunt at Ms 0 05 level with two-twled t-test

..
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Table 11-5.Fairness 0 Current Practices: Total

Question 56: People have different views on how far current practices of au6lo taping are for different gaups. On a scale of 1 to
7, where 7 moans perfectly fair and I means not at ail fair, how fair do you consider (ITEM) or don't you have an
opinion on that?

(Base: 17 years or okler)

Not at
all fair

Perfectly
kir

Not
SUM

a. Present practices
of horns taping
from records,
prerecorded
audiocassettes, and

1 2 3 4 5 6 7 a

Cos are ki the
recording indusby

b. Present practices of
home taping from
records, pre-
recordmd audiocassettes,
and COs are to
song WM013 and
performers

c. Present practices of
home taping from
records, audiocassettes,
and CDs are to Vie
average consumer

17

17

9

4

5

3

9

8

6

9

10

10

13

13

16

7

6

8

19

19

26

23

22

23

Urrheighted base ...IAN&

292
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Table 11-8.Attltudes About Changes: Total

Question 57: Now using the same scale running front 1, meaning not at all fair, to 7, meaning perfectly fair, I'd like to know how
fair you think each of the following suggestions would be or don't you have an opinion?

(Base: 17 years or older)

Not at
all fair

Perfectly
fair

Not
sure

1 2 3 4 5 6 7 8

a. New audio recorders
should be built so they
can't copy commercial
recordings 42 8 6 6 5 3 14 15

b. Audio recordings
should be made so they
can't be copied 41 7 7 6 6 4 17 12

c. A fee should be charged
on audiorecorders and
paid to copyright holders
to compensate them for
home taping 42 7 8 6 7 3 11 16

d. A fee should be charged
on blank audiolapes and
paid to copyright holders
to compensate them for
home taping as 6 5 7 6 3 8 16

e. Current home taping
practices should be
left unchanged 7 1 4 6 10 7 as 19

Unweighted baer 1.386

/2 9 o''
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Table 11-9.Attttudes About Changes by Taping Behavior

Question 57: Now using the same scale running from 1, meaning not at all fair, to 7, meaning pedecdy fair, I'd like to know how
fair you think each of the following suggestions would be or don't you have an opinion?

Past year music taping
(mean score)

None
Radio
only

Prerecorded
only

Radio and
prerecorded

Signif-
icance

a. New audio recorders
should be built so they
can't copy commercial
recordings

b. Audio recordings should
be made so they can't
be copied

c. A fee should be charged
cn audio recorders and
paid to copyright holders
to compensate them for
home taping

d. A fee should be charged
on blank audiotapes and
paid to copright holders
to comp -nsate them for
home taping

e. Current home taping
practices should be
left unchanged

(759)

3.2

3.5

3 0

2.6

5 4

(92)

2.8

3.0

2.4

2 2

6.1

2.2

2.5

2.3

2.4

6.0

(166)

2 2

2.2

2 4

2 2

6 1

(154)

N.S.

Difference of means between Past Year Taper and No Past Year Taper (None) is statisbcally significant at the 0 05 level with two-tailed t-test

N O w not sure

29 4
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Table 12-8.Most Recent Acquisition: Type of Tape

Question 5b: Was theta prerecorded videotape that you purchased, a prerecorded tape that someone *Ise purchased for you, a
program that you recorded from TV, a videotape that you copied, or a videotape someone made for you?

(Base: Past year acquisition)

Prerecorded
purchased by

Self Other

Program
recorded
from TV

Tape
copied by

Self Other

Video
camera

tape

WNW
acquired

tape
Not
sure

Total (717) 23 4 54 2 10 3 2 2

Agee
17-19 ( 37) 22 3 46 3 24 - 1 2
20-24 . ( 84) 21 6 53 5 13 - _ 3
25-29 ( 91) 16 3 64 2 11 3 - 1

30-34 (118) 27 2 53 5 5 6 * 1

35-64 (351) 24 3 54 1 7 4 5 1

65+ ( 31) 15 4 52 - 24 4 - 1

Piece:
City (210) 20 3 57 1 8 3 6 2
Suburb . . . .......... (341) 23 5 55 3 9 4 - 1

Rural (166) 25 2 49 3 15 1 3 2

Region:
East (152) 21 3 55 2 10 3 6 -
Midwest (166) 23 2 55 5 8 4 , 2
South (234) 24 4 52 1 14 3 * 2
West (165) 21 6 58 2 J 3 3 1

Income:
less than $5,000 ( 22) 16 5 53 11 5 - 11 _
$5,000 - $9,999 ( 27) 43 - 47 10

$10,000 - $19,999 ( 92) 30 * 52
-
3 9

-
1

_
5

_
1

$20,000 - $29,999 (132) 21 3 49 4 12 4 5 3
$30,000 - $39,999 (130) 21 3 56 4 12 2 - 2
$40,000 - $49,999 ( 93) 21 7 56 _ 11 3 2 -
$50,000 - $74,999 ( 89) 26 2 55 2 8 5 - 1

$75,000 . ......... . ( 46) 19 7 54 - 7 11 2 -
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Table 12-10.Permanent v. Temporary Use: Tapes Recorded From Television

Question 5d: Did you make that tape to keep or to use only temporarily?

Unweighted
base

K )ep
permanently

Keep
temporarily

Not
sure

Total' ( 388) 35 62 3

AP:
17-19 . ( 16) 52 48

20-24 ( 44) 39 58 3

25-29 ( 55) 38 61 1

30-34 ( se) 42 55 4

35-64 ( 189) 30 67 3

65+ ( 15) 41 59

Piece:
City ( 121) 38 59 3

Suburb ( 186) 36 62 2

Rural ( 81) 31 64 5

Raglon:
East ( 88) as 60 4

Midwest ( 94) 28 69 4

South ( 121) 35 62 3

West ( 85) 44 56 _

Income:
Less than $5,000 ( 11) 58 42

$5,000 - $9,999 ( 15) 45 55

$10,000 - $19,999 ( 48) 34 66

$20,000 - $29,999 ( 67) 38 60 2

$30,000 - $39,999 ( 74) 43 57 1

$40,000 - $49,999 ( 53) 28 65 8

$50,000 - $74,999 ( 49) 26 63 11

$75,000+ ( 23) 25 75

236
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Table 12-11. Permanent v. Temporary Use by Program Type

Question 5c: What kind of program were you recording?

Question 5d: Old you make that tape to keep or to use only temporarily?

To
keep

To use
temporarity

Not
SUM

Movie

Soaps/soap opera
Comedy series/sit-corn
Dramatic series
Mini-series

Sports/sporting events

Cartoons
Other children's programs

Daily/nightly/weekend news
News specials
Documentaries (unspecified)
Current events programs

Tag( shows

Educational programs
Science programs
Home repair/car repaiiftw to

Concert/music video/music special
Other variety/entertainment prcgrams

Other specials

All other

Don't know/not sure

44

3
21
27
52

18

88
32

-
29
55
-
21

62
24

100

80
62

100

40

51

97
79
73
39

80

12
68

100
71
45

100

79

38
51
-
20
38

-
60

78

4

-
_
-
9

1

_
-
_
_
_
_

_

-
24
-
_
-
_

_

22
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Table 12-12.Ever Copied Prerecorded Videotape

Question ea: Not counting recordings made from television or horn. videocsmeres, have you ever copied a videotape
(prerecorded or home recorded) either for yourself or for someone else?

(Base: past year tape acquon)

Unweighted
base Yes No

Not
sure

Total:

Arl*:
17-19
20-24
25-29
30-34
35-64
65 +

Race:
White ... . .. ..........
Black

Sex:
Male .................
Femais

Income:
Less than $5,000
$5,000 - 59,999

$10,000 - $19,999
$20,000 - $29,999
$30,000 - $39,999
$40,000 - $49999
$50,000 - $74,999
$75,000+

. . . . .

.... . . ..

(693)

( 35)
( 82)
( 00)
(115)

(337)
( 30)

(613)
( 43)

(278)
(415)

( 20)
( 27)
( 87)
(127)
(127)
( 92)
( 58)
( 44)

20

18
24
22
25
18
6

19
32

23
17

16
3

19
20
22
24
20
21

80

82
76
78
73
81
94

81
68

77
82

84
97
81
80
78
76
79
79

_
-
_
1

1

-

1

-

_
1

_

_
-
-
_
1

_

298
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Table 12-19. Most Recent Copy: Could Have Purchased on Prerecorded

Question 6h: To the best of your knov.iedge, could you have purchased that on prerecorded tape, lf you had wonted?

(Base: copied within past year)

Unweighted
bass Yes No

Not
sure

Total' (03) 35 57 8

Ape:
17-19 ( 3) - 76 24
20-24 (14) 45 52 4
25-29 (14) 52 48 -
30-34 (19) 31 61 8
35-64 (40) 27 61 12
65+ ( 2) 67 33 -

Place:
City (26) 37 59 4
Suburb (44) 42 55 3
Rural (23) 15 58 27

Avian:
East (23) 30 62 8
Midwest (27) 41 48 11

South (22) 45 46 8
West (21) 17 77 6

Table 12-21.Ever Copied Prerecorded Video Tape: Music Tapers

Question 6k Not counting recordings made from television or home videocameres, have you over copied a videotape
(prerecorded or home recorded) Other for yourself or for someone else?

(Base: acquired tape in past year)

base Yes No
Not

SUM

Total (693) 20 80

No music taping
in past year ..... . (407) 12 88

Taping from radio
only ( 62) 16 84 -

Taping from records/
tapes/COs only .. .. (114) 30 68 2

Taping from both
broadcast & pre-
recorded formats . . (110) 39 60 1

C9 9
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Table 12-22. Most Recent Acquisition: Music Tapers

Oustion Sb: Wee that a prerecorded videotape that you purchased, a prerecorded tape that someone else purchased for you,
a program that you recorded from W, a videotape that you copied, or a videotape someone made for you?

(Base: acquired top* in past year)

Prerecorded
purchated by

self

Pro9ram
recorded
from 'TV

Tape
copied b.

self

Tape
%0P4d bY

other

Was:

Total (717) 23 54 2 10

No music taping
in past year (422) 27 49 2 10

Taping from radio
only ( 65) 18 88 - 4

Taping from records/
tapee/COs only (116) 16 60 3 8

Taping from both
broodcast &
prerecorded
formats (114) 18 59 4 14

3 0 0



Appendix D
List of Contractor Reports

Contractor Documents: Volume I
Schulman, Ronca, and Bucuvalas, Inc.

Survey of Home Taping and Copying: Final Report, Vol. 1: Executive Summary,
Feb. 10, 1989.

Survey of Home Taping and Copying: Final Report, Vol. 2: Detailed Findings on
Home Audio-taping, Feb. 9, 1989.

A Supplementary Report on Home Videocassette Copying and Taping, Feb. 16,
1989.

Contractor Documents: Volume II

William R. Johnson
Estimating the Effect of Copying on the Demand for Original Creative Works,

Mar. 3, 1989.

Michael L. Katz
Home Copying and Its Economic Effects: An Approach for Analyzing the Home

Copying Survey, Mar. 9, 1989.

Fred L. Mannering
Consumer Welfare and Audio Home-Copying Restrictions: An Empirical Assess-

ment, Feb. 13, 1989.

NOTE: Copies are available from the National Technical Information Service,
5285 Port Royal Road, Springfield, VA 22161-0001. Telephone: (703)
487-4650.
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Office of Technology Assessment

The Office of Technology Assessment (OTA) was created in 1972 as an
analytical arm of Congress. OTA's basic function is to help legislative policy-
makers 3nticipate and plan for the consequences of technological changes and
to examine the many ways, expected and unexpected, in which technology
affects people's lives. The assessment of technology calls for ,xploration of
the physical, biological, economic, social, and political impacts chat can result
from applications of scientific knowledge. OTA provides Congress with in-
dependent and timely information about the potential effectsboth benefi-
cial and harmfulof technological applications.

Requests for studies are made by chairmen of standing committees of the
House of Representatives or Senate; by the Technology Assessment Board,
the governing body of OTA; or by the Director of OTA in consultation with
the Board.

The Technology Assessment Board is composed of six members of the
House, six members of the Senate, and the OTA Director, who is a non-
voting member.

OTA has studies under way in nine program areas: energy and materials;
industry, technology, and employment; international security and commerce;
biological applications; food and renewable resources; health; communication
and information technologies; oceans and environment; and science, educa-
tion, and transportation.
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