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INTRODUCTION

Just 5 years have passed since we put the final touches on the second edition
( of The Counselor and the Lew. In that book we attempted, as now, to provide
3 a general guide for counselors to conduct their practice in a legal and ethical
“ tnanner by outlining the broad legal pitfalls that could trap unwary or un-
informed counseling professionals. That the authors and the American As-
sociation for Counseling and Development determined a third edition is now
necessary highlights a critical aspect of our law: It is a dynainic, ever-evolving
process that reflects changes in our society at large, not a stagnant, staid
structure that remains the same over tiine. Of course the essential framework
remains intact, but as new situations arise, the law rises to meet new demands
and new ideas. '

For the counselor, as for lawyers, it is impossible to know all there is to
know about the law or to predict the outcome of any case brought to court.
We must also emphasize th.t the law as it applies to counselors varies from
state to state and from situation to situation. Court decisions also vary widely
depending on the particular judges involved in the case, how well the case is
presented, and the particular facts of each case. Nonethe'ess, professional
counselors, as other professionals, have an obligation to keep themselves up-
to-date on relevant legal issues affecting them.

We have presented in this work general principles of law to provide
professional counselors with a framework of the legal structure affecting them.
It is intended as a resource, together with the AACD ELthical Standards! (in-
cluded in Appendix A), the AACD Ethical Standards Casebook, Fourth Edition,?
and other publications yet to come from AACD, to guide counselors in making
decisions affecting their professional practice. Many of the hypothetical cases
presented in the remaining chapters are drawn from case law in analogous
settings and from the Ethical Stand... !s Casebook. The principles enunciated in
these examples apply to all facets of the counseling profession and should be
examined carefully to see how they relate to particular specialties or situations.
As with previous editions of this book, our purpose is not to tell counselors
how to counsel their clients, but to establish, as clearly as possible, the per-
missible bounds of conduct within which the counselor can perform his or
her job effectively and legally.

Similarly, this book also is not intended as a substitute for the considered
opinion and advice of a lawyer or the lawyer of an emnployer, who may also
be available for advice concerning the particular circumstances of a case in
the context of lotal laws and customs. We must emphasize again that each
counselor has the obligation to become familiar with local laws and customs
of the profession, as well as the AACD Ethical Standards, and to give reasoned,
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. to-day practice.

informed censideration to the situations that may present themselves-in day- h
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Chapter 1

THE COUNSELING
PROFESSION

An estimated 120,000 to 140,000 professional counselors work in America in
a variety of educational and social service settings. Although no specific body
of law governs the profession exclusively, courts and state legislatures have
made inroads in this area in recent years. Fifteen years ago, when the first
edition of this book was published by what was then known as the American
Personnel and Guidance Association, the focus was primarily on the potential
legal concerns of counselors working in schools. There were few court deci-
sions directly involving school counselors, and even fewer state or federal
statutes, to provide guidance as to the limits of permissible conduct toward
student couaselees. Counselors were viewed by the public, and viewed them-
selves, as an “emerging profession”; therefore, lacking clear legal direction
or a code of professional ethics, many well-meaning counselors ventured into
counseling situations with serious ramifications.

At that time, for example, limited school budgets did not support the
growing demand’ for professionals such as school psychologisis and sucial
woi kers, and school counselors increasingly were called upor to fulfill these
roles. Because school counselors are not usaally licensed to provide thera-
peutic services, as are psychologists and psychiatrists, this demand for in-
creased services from counselors created a number of potential legat pitfalls.
Civil rights and confidentiality problems posed further complications. The
heavy emphasis on helping counselees from a humanistic viewpoint, which
necessitates a very personal relationship, was also examined as a potential
basis for legal liability in cases where a student might be harmed. Finally, the
first edition recognized the conflicting responsibilities of schoel counselors to
students, their parents, and society as a whole, of which the school is an
important part. These issues were addressed in the first edition of The Coun-
selor and the Law to provide some direction to guidance and other school
counselors.

The counseling profession of the 1990s is significantly different from the
“emerging profession” of the 1960s and early 1970s. Perhaps the most striking
differences are in the variety of employment settings where counselors prac-
tice and in the types of human concerns with which they now deal. A majority
of practicing counselors are still employed by educational institutions, both

Q 1
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public and private, bt growing numbers of counselors aie also found in
mental health agendies, rehabilitation agendes. conectional facilities, public
cmployment agencies, commumity agencics, health e fadilities, private prac
tice, business, and industry. They help dients with concerns such as persona!
and social development, career and educational guidance, menzal health, &
giene. physical and vocational rehabilitation, unemployment o wderem.
ployment, reentry into scnool er the work force, substanee abunse, famii,
planning and marriage problems, parenting, aging, chiid abnse, and spnr ...l
concerns. In short, virtually all facets of personal, sodial, career. and educa
tional needs are addressed by the varions professionals who practice under
the title “counselor.” Most professional counselors have master's degrees in
counscling and may also be licensed o certified by the state in which they
work, or by a national board such as the National Board for Certified Coun-
selors.!

Counscling now enjoys other halhnarks of a mature prefession as well.
In 1983 the American Personnel and Guidance Association responded most
visibly to the growth and change in the profession by changing its name
the American Association fur Counseling and Development (AACD). AACD
now represents more than 55,000 professional counselors, counselor educa-
tors, and other human development spedialists in 16 national specialty divi-
sions, with 4 regional assemblies and 36 state branches. In addition to is far-
reaching efforts to meet the professional needs of counselors, AACD has also
involved itself in other areas that demonstrate the matarity of the profession
as a whole. The first is the development, 1 efmement, and expansion of profes-
sional ethical stzndards by which to judge the conduct of counselors, and the
establishment of a structure for disciplining members who violate those stan-
dards (see Appendix A). A formal procedure for receiving complaines of
member misconduct, for conducting impartial hearings and appeals, and for
imposing appropriate discipline has been developed and muplemented through
AACD’s Ethics Comumittee. This voluntary self-reguiaion by members is widely
heralded as 2 hallmark of an active, mature profession.

Another hallmark is the establishment of a legal defense fund that, in
appropriate circumstances, provides limited funds or amicus cunae lriends
of the court”) briefs to support counselors who are defending a lawsuit. This,
100, has been refined and expanded and is now known as the AACD Legal
Action Program (sce Appendix C;. AACD has also implemented a legislative
grants program to provide funds to states that are considering aedentialing
statutes for counselors. Finally, AACD committees and related corporate en-
tities have been crested to respond to various external and internal changes
in the counscling profession in the areas of licensure, credentialing, acered-
itation of training programs, government relations, and public 1elations, to
name a few.

What all this means to a counselor faced with any of a wide variety of
legal entanglements is this. Counseling is largely viewed today as a mature,
diversified profession, with cstablished standards governing the professional
conduct of its members. As a resalt, the conduct of counseling professiondls

Qo 2
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will be scrutinized both from within and witnout the profession in light of
; these established standards for preparation, competence, conduct, and, most
importarit, for the care provided to clients.

Note

1. Other certification bodies include the National Academy of Certified Clinical Men-
tal Health Counselors, the Commission on Rehabilitation Counselor Certification,
and the National Counci! for Credentialing of Career Counselors.
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Chapter 2

OVERVIEW OF THE
LAW AND ETHICS

Thereis no question that the law has become an all-pervasive part of American
society in this century, affecting virtually every aspect of our employment,
community, leisure, and even family relationships to some degree. By pro-
viding a brief outline of thelegal system and some common:legal terms and
concepts, we hope counselors will gain a fuller understanding of the impact
of our laws on the counseling profession, and the issues to be considered
when potential problems arise in practice.

Legal issues are to be distinguished from ethical considerations developed
by the profession that should be applied in professional practice. This chapter
is designed to help counselors understand and appreciate the differences and
relationships between the two.

AMERICAN LEGAL STRUCTURE

The American legal system as we know it today evolved from the common
law system of Englaud. Our ancestors brought with them from England a
detailed code of regulations to govern their behavior that formed the basis
for law in the New World. Americans also are governed by the U.S. Consti-
tution, which established our tripartite form of government to initiate, ad-
minister, and enforce laws passed by the Congress of the United States (federal
laws) and the several states.

Within this structure, laws governing our society derive from two sources:
laws passed by governmental bodies such as the Congress or state legislatures,
and “rules of law” made by the courts in interpreting the Constitution, fede: 4l
and state law, and the common law. Law made by courts, sometimes called
“judge-made law,” takes into account the relevant fac:s of each particular case,
the applicable statutes governing the situation, and decisions from other court
cases (called “precedents”) that might.bear on the facts of the case before the
court. This all-inclusive approz:h to interpreting individual cases results in
an ever-changing body of law, within the overall framework of the Consti-
tution, that reflects the changing character of our society.

In appropriate cases courts also consider standards of conduct relevant
toa particular profession, as ve mentioned in chapter 1. Taking the customary
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conduct of similarly situated professionals into account when interpreting the
particular facts of-a case has been an important.safeguard for both the public
and the affected professionals in many cases.

This all boils down to the concept that our body of laws is dynamic and
ever-changing. It is not possible to predict accurately the result of any par-
ticular case that might be presented in the future, but rules of law guide the
analysis of situations that may develop. It-is those general rules of law that
e attempt to present in the remaining chapters.

CIVIL LAW AND CRIMINAL LAW

Within this structure there are two distinct types of law: criminal law and civil
law. Basically, criminal-or penal law includes acts that are prosecuted by the
government, not private individuals. Crimes are punishable by fine, impris-
onment, or death, and include offenses such as murder, rape, theft, robbery,
assauit with a deadly weapon, and the like. Individuals can also be prosecuted
for aiding and abetting someone who has committed such crimes, or for failing
to notify proper authorities in some situations when they have-knowledge of
such crimes.

Civil law generally includes everything that is not criminal in nature
concerning the civil rights of individuals or other bodies. Violations of civil
laws are enforced-by private persons bringing suit against the violators in a
court of law. Most of the law involving counselors falls into this category,
which is discussed at length in chapters 3 and 4.

THE COURT SYSTEM

Federal Courts

The federal courts were created by Article 111 of the Constitution and have
the power to hear cases “arising under this Constitution™ and the laws of the
United States.! There are two situations where cases may be brought in federal
courts. The first is'where the case arises under the laws of the United States,
or presents a question of federal law (federal question jurisdiction).? The
second is where the case involves citizens of different states and the amount
in controversy exceeds $50,000 (diversity jurisdiction).® These are the only
types of cases that may be heard in federal courts, and the limitation is in.-
portant. Potential litigants have the option to bring their claims in either state
or federal court if the jurisdictional requi-ements of the federal system can
be met.

State Courts

Most state courts are patterned after the federal system, with trial courts, a
middle-level appellate court, and a supreme cour as the final arbiter of de-
cisions involving state and federal laws that affect the residents of the state.
The names of these courts may vary from state to state, but their function is
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essentially the same. They can hear both civil and criminal cases arising und--

-either state or federal laws, and their decisions are binding on the residents
of the statc unless overturned by a higher court within the state, or by a
federal court.

Appellate Process

In both.the state and federal court systéms, cases originate in the trial court
(cailed the Federal District Court in the federal system). Both par tics put on
their case at this level, witneséus are heard, evidence is taken_ the relevant law

is applied to the facts, and a decision is rendered either by a judge or by, a-

jury. Finally, the judge assigns the appropriate remedies xo the parries.

Parties may have the right to appeal decisions of the trial or-district court
to the intermediate-level appeals court. In the-federal system, these 13.courts
are called the United: States Circuit Courts of Appeal. Their function is to
review how the law has been applied to the facts of each particula: cave and
to determine whether the trial court made any errors in'its decision that should
be overturned, reversed, or seat back to the trial court for additional findings
of fact. The state appéals-courts generally operate in a similar manner.

Finally, losing pa.ties can request that their case be heard at the third
and final level: either the highest court in the state syst=m, -z in the federal
system, the United States Supreme Court. In addition, cases that have been
decided by the highest court of a state may move to the U~ " ed States Supreme
Court through the process known as the “petition for certiorari,” or asking
the Court to hear the case. The nine Justices of the Supreme Court then vote
to decide whether to hear the case and, if at least four Justices agree, the
Court will issue a “writ of certiorari” asking that the case he forwarded to the
Supreme Court. Cases accepted by the Supreme Court generally involve issues
of federal law where decisions of circuit courts on sunilar issues conflict with
one another.

ETHICAL STANDARDS

In addition to the legal considerations that govern the conduct of all citizens,
counselors also are guided in their professional cond'ict by the AACD Ethical
Standards (1988) (Appendix A). These standards illustrate for counselors “...the
behaviors to which they should aspire and give general guidelines for ad-
dressing difficult issues.” Although these standards are general in nature,
they provnde an additional source of authority to advise counselors in their
daily practice. As set out in the preamble to the standards, “{t]he specificatioa
of ethical standards enables the Association to clarify to present and future
members and to those served by members the nature of ethiczl responsibilities
held ia common by its members.”® Although not generally enforced.by courts
of law, ethical standards are enforced internally through the Ethics Committee
of AACD. A complaint procedure has been estahlished and penalties for
violations of the standards have been set.

. 16
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Ethical decisions complement the legal parame s but also cover issues

that tend to fall into the grey areas, not expressly prohibired, yet not specif-
ically allowed. They take into account the subtle variations of facts in each

situation and the reasonable approach to addre' ing it. The concept of what
is ethical also changes with the maturity and perspective of the ccunseling
profession and society at large. For example, as information technology plays

a larger role in practice, questions concerning its impact on client confiden-

tiality arise as well. There are no clear answers to all the specific issues as yet,
but it is likely that in the future the AACD Ethical Staadards will addvess a
variety of topics we cannot yet even imagine.

As noted previously, AACD has also published the Ethical Standards Case-

-book, Fourth rdition (1990), “to provide specific examples to illustrate ..nd

clarify the-meaning and intent of each of the standards.”® The book presen..
typical situations a counselor may face in practice and anaylzes the ethuwal
consiclerations involved in each situation. Counselors are well advised to s.ndy
the iinplications of these analyses carefully and to apply the results to-their
persenal practices.

ETHICS AND THE LAW

The ethical standards of a profession are generally enforced through (he
internal procedures of the professional association, not specifically by courts
of law. Yet, in the absence of any c’zar statutory authority or case law precedent
to guidé a court in a case involving the conduct of a counselor, courts may
apply the standard cf care-given by other similarly situated professionals, in
this case other counselors. Courts inay also lock to the self-imposed standards
of the profession to determine liability. Although no appellate court has yet
turned tothe AACD Ethical Standards for guidance in resolving a case involving
counselor conduct, it is possible that this will occur in the near future. Thus,
counselors should act in accordance with the standards of counselors in their
local community, and .thoroughly study and follow the AACD Ethical Standards
where they apply as a means of avoiding potential liability. Just as courts have
utilized the ethical guidelines and standards of care developed by the legal,
accounting, and medical professions, a court could find that a counselor has
breached his or her professional duty to a client on the ba.... of the counseling
profession’s own internal ethical stanndards.

Referances
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Preamble. Alexandria, VA: Author.
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Chapter 3

THE COUNSELOR-CLIENT
RELATIONSHIP:
PROTECTING CLIENT
CONFIDENCES

itis widely recognized that the effectiveness of the relationship between . oun-
selor and client hinges precipitously ou a fulcrum of trust. Unless the dient
has complete trust in the counselor, it 1s unlikely that information can be
freely exchanged between the two, and the purpose of the relationship will
be trustrated. Complete trust can be established only if the client believes tiat
his or her communications with the counselor will remain confidential.

In its common usage, confidendiality is dependent upon the individuals
involved. Without some controlling dut, toward a person who shares infor-
mation, the recipient of that information may keep the confidence as re-
quested or divulge it to others at his or her discretion. At one time or another
virtually everyone has “promised not to tell” some secret or confidence. As
described in this chapter, however, confidentiality is a legal term. More appro-
priately, it is called privileged communication, an exchange of information be-
tween two people in a professional-client relationship, in which the confidential
. relationship has been expressly recognized by statute or by common law. It
arises in the context of a proceeding in a court of law, where the professional |
will not be compelled by the court to reveal protected or privileged client |
communications. |

COMMON LAW BEGINNINGS

The concept originated in the early English common law when it became
obvious that clients would not talk freely to their lawyers if they feared their
secrets might be revealed in a criminal trial if their lawyer were forced to
testify. To promote free exchange of information in this situation, an excep-
tion to the rule was carved out prohibiting lawyers froni revealing their clients’
confidences in court testimony. This privilege was later extended to the hus-
band-wife relationship in the interest of preserviag family harmony. No priv-
ilege was recognized in early common law for communications between
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.physicians and their patients, or between priests and penitents. But, because
these relationships were judged to be dependent upon free and complete
.commupnications, they are now sanctioned by state law in many American
jurisdictions.!

PRIVILEGED COMMUNICATION

Although- ethical practice dictates that client confidences not be revealed,
except in limited cases-(described more fully below), professio:lal-client con-
fidentiality is recognized primarily in the context of nising a “privilege” against
revealing information that was disclosed by a client in confidence. This occurs
only when the [)rofesszonal is calied as a witness in a court of law. For the privilege
to.apply, the: communication must have been made in confidence, with-the
indicated desire that it remain so. This desire need not be explicitly stated,
however;a simple action such as closing the office door so that a conversation
car:remain privaie would indicate a desire for secrecy. The communication
génerally must not be made in the presence or hearing of third persons if it
is to be judged:confidential, unless there is some-confidential relationship
involvirg the thitd person as well, for exdmple an interpreter, a spouse, or
perha”\s another employee or counselor who is involved with the client.
Over the years the rule of privilege has been narrowly extended to cover
other relationships, but it will be recognized by the courts only when it is
expressly provided by commoa law or state statute. For example, Rule 501
of the Federal Rules of Evidence provides that in cases in federal courts, the
privilege against testifying will follow the federal common law, as it is inter-
preted “in the light of reason and experlence "2 In all civil actions and pro-
ceedings the federal courts will apply, in most cases, the law of the state where
the action arose. But some flexibility is'given to courts in determining whether

a privilege against the disclosure of communicatipns should be recognized in

the absence of a statute granting the privilege. Courts look to a balancing of
interests test: Is the public policy of requiring every person to testify to all
facts inquired into by a court of law outweighed by the competing public
interest in the particular relationship sought to be protected? Four criteria
are generally recognized in judging whether the privilege should be granted.:

1. The communications must orlgmate in confidence that they will not be
disclosed.

2. This element of confidentiality must be essential to the full and satisfactory
maintenance of the relation between the parties.

3. The relation must be one which in the opinion of the community ought to
be sedulously fostered.

4. The injury that would inure to the relation by the disclosure of the com-
munications must be greater than the benefit thereby gained for the correct
disposal of litigation [empbhasis in original]. (8 Wigmore 2285%)

Only if all four of these criteria are present should the privilege be granted.
Although the courts generally recognize and apply these criteria in cases
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; before them,! judges are reluctant to expand the privileges in the absence of
: state legislation. State legislatures are also reluctant to broaden the scope of
the privileges, which_has resulted in an interesting mix of relationships that
are recognized as being entitled to confidential privilege. For example, i
some states the privilege is accorded the accountant-client relationship, yet
- denied to counseling agencies and rape victims or to Juvemle home staff and :
juvenile offenders. In New York, the privilege was granted in 1985 to social ‘
workers, their employees, and to employees of a social work agency.? In other
states counsc.wwrs, and even psychotherapists, are not accorded this privilege.®
Thus, in states where the counselor-client relationship is not expressly rec-
ognized by statute as privileged, a counselor could be required to testify
concerning information received from a client. (It should be noted that the
counselor’s own thoughts and impressions may still be protected, however.
See “Reports.arid Records” in this chapter.)

’ Within the scope of the Federal Rules of Evidence and Criminal Proce-
: dure, the federal courts could further expand recognition of_privileged com-
: munication so that it would apply to the counselor-client relationship. These
rules permit some discretion to the courts, in the absence of legislation to the
contrary, to apply the privilege “in the light of reason and experience.” State
courts with similar procedures may also have wider latitude in extending
privileges beyond those expressly recognized by statutes.

Thus, there are two schools of thought concerning the extension of the
privilege to the counselor-client relationship. On the one hand. the judiciary
probably has the discretion to appraise the relationship, to determine that it
meets the four criteria set out by Dean Wigmore as the basis for a confidential
relationship, and to rule that.communications within such a relationship are
. to remain confidential. Others believe that this expansion can come only
through legislative action, and that those who want to ensure the confiden-
tiality of the counseling relationship must look to state legislatures. Some states
have taken the initiative and enacted statutes that guarantee confidentiality
in several counseling relationships. A number of states also recognize the
privilege for clients of psychiatrists, psychologists, social workers, and sexual
assault victim counselors. Counselors are urged to determine the scope of the
law of privileged communication in the state(s) in which they practice and to
advise clients accordingly.

Given this diversity of thought on the question of confidentiality in the
counseling relationship, what should a counselor tell a client who says, “1 have g
a problem I'd like to discuss with you; will you keep it strictly confidential?”
The answer depends on a number of things. In the great majority of coun-
seling situations, no information will ever be revealed to the counselor that
could become important to a court of law. There need be no reswiction to a
client, for example, in disclosing incidents relating to self-development. Coun-
selors can tell their clients that they are bound by AACD’s Ethical Standards
(see Appendix A, standard B.2), which state that “the counseling relationship ’
and information resulting therefrom must be kept confidential, consistent
with the obligations of the member as a professional person.” Counselors have
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the obligation to keep all information relating to the counseling relationshp conf dential

exept when required I~ lestify or provide information to a court of law, ov in the

limited situations described below.
i Furthermore, in states that do recognize the counselor-clieat relationship
. as privileged, the counselor may not be forced to testify in a court of law
- under most circumstances. Counselors should stay alert to changes in the
: statutes of their states that inight affect such privileged communications. They
should also keep informed about recent court opinions concerning counselor
privileges and of the scope of the privileges allowed by the courts.

WHOSE PRIVILEGE IS IT?

Both the legal privilege and confidentiality clearly belong to the client, and
the professional counselor has the duty to protect those client rights. On the

\ other hand, the client may choose to waive the privilege and reveal information

; on his or her own and can authorize the disclosure of any confidential material
to anyone. A counselor is obligated to disclose information when requested
to do so by the client, but only information that is specifically requested, and
only .to the individuals or agencies specified by the client. Many counselors
request written authorization from clients before they will provide informa-
tion. Although this is not a legal requirement, it is «. good practice to protect
the counselor if a.question regarding permission arises later. Counselors, like
other professionals, may be held liable for money damages for the unauthorized
disclosure of confidential client information.

WALVERS OF THE PRIVILEGE

Inaddition to the voluntary authorization to waive confidentiality, clients may
be held to have waived the legal privilege of confidentiality if they have
voluntarily communicated the samé information to someone else—for ex-
ample, a roommate, colleague, or friend.’

In some situations the privilege does not apply to client communications.
These are incidents where the client initiates an action against the counselor
before a state agency, such as a licensing body, or in a court of law in a
malpractice action. In effect, the client waives the privilege in these situations
by putting his or her own condition in issue in the case. Along this same line,
a defer..lant who claims insanity as a defense in a criminal case cannot al<n
claim the physician-patient privilege and withhold evidence of his or her
condition because it is relevant to the defense of insanity.

REPORTING CRIMINAL ACTIVITY

Generally speaking, there may be situations where the public interest in dis-
closure of client-confidences outweighs the rights of clients to keep commu-
nications privileged. Where a counselor determines that a clear and iinminent
danger exists to a client « _ume third person, for example, the counselor
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patient poses a serious danger of violence to others, he bears a duty
to éxercise reasonable care to protect the foreseeable victim of that
danger.!!

‘Bat the court also noted that the confidential nature of the counseling
relationship is critical to its success and ought to be preserved.

aah kA

We - _uze that the open and confidential character of psychother-
apeutic dialogue encourages patients to express threats of violence,
tfew of which. are ever executed. Certainly a therapist should not be
\ encouraged routinely to reveal such threats; such disclosures could
3 seriously disrupt the patient’s relationship with his therapist and with

‘ the persons threatened. To the ccatrary, the therapist’s obligations
to his patient require that he not disclose a confidence unless such
disclosure is necessary to avert danger to others, and even then that he do
so discreetly, and in a fashion that would preserve the privacy of his
patient to the fullest extent compatible with the prevention of the
threatened danger.'?

I

Consequently, the court concluded that the psychotherapist-patient privilege
ought to be preserved, but only to the point where the competing public interest,
such as preventing imminent danger to a reasonably identifiable person, inter- .
venes. Of course, this poses a difficult call for the counselor who may have D
; honestly misjudged a client’s threats or may have made an unwarraated warning ~
'. to an intended victim. The counselor might be sued for invasion of the client’s
right to privacy. To circumvent this, some states have enacted statutes limiting
the liability of a counselor in this type of situation. To avoid potenual liability,
it is important to understand the limits of the Tarasoff court’s opinion, and any .
subsequent decisions or legislation in your state. :

Tarasoff held that liability would attach where the psychotherapist reason-

. ably believed, or should have believed that the client posed a serious danger o an
identifiable potential wictim. In the first instance, the counselor must make the
judgment that the client poses a serious danger. Second, there must be an
identifiable potential victim. This standard was also used in a New Jersey case,

Mclntosh v. Milano (1979),' a Michigan case, Davis v. Lhim (1983).!* and an
Iilinois case, Eckhardt v. Kirts (1989).!® In the subsequent decision in Davis v.

| Lhim (1988), the Michigan Supreme Court enumerated some factors 2 mental

health professional should consider when deciding whether a client might act

: upon a threat to a third party. These include the clinical diagnosis of the

patient, the context and manner in which the threat is made, the patient’s

opportunity to act on the threat, the patient’s history of violence, the factors

that provoked the threat and whether threats are likely to continue, the pa-

tient’s response to treatment, and the patient’s relationship with the potential i

victim.'¢

The courts, in several cases, have declined to impose liability in the ab- s
sence of areadily identifiable victim.!” However, the Vermont Supreme Court
ruled that a mental health professional who knows that a patient poses « risk
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clearly has an efhical obligation to disclose privileged information to proper
authorities.® Whether there is a corresponding legal oblig ', report sus-
pected or potential criminal activity. learned in the counse' crationship is
less obvious. Some states reguire professionals to report cases of suspected
child abuse, for example, but these requirements vary widely from state to
state. Counseling professionals may also be required to report potential cases
of homicide or suicide. More recent attention has focused on reporting drug
abuse and on warning partners of AIDS victims. .

Reporting criminal activity revealed in a counseling session may not be
a violation of confidentiality obligations in certain circumstances. For example
the Missouri Court of Appeals held in 1989 that a psychiatrist’s anonymous
call'to a focal crime stoppers unit did not violate the statutory physician-patient
privilege. In this case the patient revealed during therapy that she had robbed
a service station that day. The psychiatrist revealed only the patient’s place
of former employment when he called crime stoppers, knowing it would
precipitate an investigation. The patient was later arrested and convicted. On
appeal, the court upheld the conviction, ruling the psychiatrist had not vio-
lated the privilege, because the law creating the privilege applies only to in-
court testimony.? Here again, it is imperative that counselors determine the
extent of the law in the state(s) in which they practice and make a good faith
effort to comply with reporting requirements.

DUTY TC WARN?

Despite the privilege recognized for psychotherapists and their clients in some
states, the California Supreme Court shocked practicing therapists across the
country v'hen it ruled in 1976 that a therapist who knows or should have
known thata patient poses a “serious danger of violence™ and does not exercise
reasonable care to protect the intended victim r notify the polize cun be held
liable (Tarasoff v. Regents of the University of California).'®

This case involved a graduate student at the University of California at
Berkeley who revealed in counseling that he intended to kill a young woman,
Tatiana Tarasoff, because she had refused his advances. The psychologist
considered the threats to be serious and called campus police. They detained
Poddar, -the student, briefly, but released him because he seemed to be ra-
tional. They neither notified the police nor warned Tarasoff. The psychologist
also reported his concerns to his supervisor, a psychiatrist, who directed that
no further action be taken. Shortly thereafter, Poddar murdered TarasofT,
and her parents sued the psychologist, the psychiatrist, the university coun-
seling center, and the campus police.

The court found that certain duties and obligations arise on the part of
a counselor from the special relationship with his or her client and that this
“relationship may support affiimative duties for the benefit of third persons.”
According to the court:

. once a therapist does in fact determine, or under applicable
professional standards reasonably should have determined, that a
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to an identifiable person or group has a duty to protect that person or group.
from danger presented by the patient in Peck v. Counseling Servuce of Addison
County, Inc. (1985).18

Subsequent conrts have held that the duty to warn extends to “forseeable”
victims of the client who may not be spedifically identifiable, but nonetheless
would be likely targets if the client were to hecome violent o1 carry thiough
on threats. The Arizona Supreme Conrt rees tly used this standard as well,
finding liability on the part of a psychiatrist for failing to protect a foreseeable
victim within the “zone of danger,” that is, subject to probable risk of the
patient’s violent conduct.*

The Colorado Supreme Court has gone so far as to 1¢ject the “foreseeable
victim” analysis altogether, holding that a psychiatrist has a duty to exercise
due care to determine whether an mvoluntarily committed psy chiatrie patient
poses an unteasonable risk of serious bodily harm tw others if released.®! In
this case a police officer was shout and killed by a former hospital patient who
was being escorted out of a comvenience store where he had created a dis-
turbance. The court concluded that the releasing psychiatrist had not given
due consideration to the propensities of the patient, to extending the tcrm
of the patient’s commitunent, o1 to plading appropriate conditions on his
release.

These cases demonstiate that the courts continue to grapple with the
issues of confidentiality and the duty to warn potential vidtims of violent
patients and clients. Therefore, it is critical that wounselors stay informed
about he legislative and judicial changes i the states) in which they practice.

AIDS CASES AND CONFIDENTIALITY

Of all the issues imvolving a duty to warn on the part of a counsclor, pethaps
the most difficult involves a client who has been diagnosed with a commu-
nicable discase, particularly the human immunodeficieney virus (HIV), or
AIDS. In light of Taraseff and subscquent couat decisions, do counselors have
aduty to warn a sexual partner of an HIV-positive dicnt: The balance between
individual privacy and public welfare is indeed delicate m this situation. Un-
fortunately, there is no clear answer that will coves all cases nationwide beeasse
of varying state interpretations of Tarasoff and state legiskation.

Tarasoff established a duty to “pro.ect” an intended victim from “vio-
lence,” not to “warn™ a consenting adult partner of the risk of transmissi.a
of a disease from a sexual act. Even if the dedsien is extended to the riss of
HIV infection, it does not necessarily requite warning seaunal partners. In
Florida, for example, vocational rehabilitation counselots are expressly pro-
hibited from disclosing the fact that a client has tested positive, even to other
state or local agencies working with the client. Cemversely, counselors may be
required to warn partners in some jurisdictions, with a correspending release
from liability for such breaches of confidentiality.?*

AIDS research poses an additional problem for counselors. Public health
reporting laws conflict with the duty to maintain confidentiality where re-

-
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searchers are required to report all AIDS cases, and in sume states seropos-
itivity to HIV antibodies. Researdhiers should rontinely ensure that broad 1aw
data are not disseminated unnecessarily to agendes to help reduce the pos-
sibility of public access to identifying information. Application for a certificate
of confidentiality from the U.S. Public Health Service is another means of
protecting the confidentiality rights of research subjects.®® As should be ob-
vious, counselors must carefully research state laws and regulations governing
this issue before disclosing such information.

COMMUNICATIONS WITH PARENTS

School counselors are generally bound by the provisions of the Family Edu
cational Rights and Privacy Act of 1974 (FERPA).*! the implementing regu-
lations,® and local state ane  Jhool board polides concerning disclosure of
eduvational records (see discussion concerning tecotds and reports). Within
the context of these controlling provisions, counselors must eaerdise disc»ton
as to the extent ¢f information to be released to parents from their persoral
records of confidential counseling sessions. In many cases it is educationally
appropriate to discuss the substance of such sessions with parents and teachiers,
but there may be times when connselors would choose not to do so. Unless
compelled by school board policy, however, counselors are not required by
FERPA to make available thenn personat 1ecords or disclose the substance of
confidential student counseling sessions to parents.

Questions have also ariven concerning contact with noncustodial pasents
of children and revealing information to them fiom student records o1 con-
fidential counseling sessions, particulaily when this ocans over the objections
of the custodial parent(s). 1t is clear under the policy of FERPA that, in the
absence of a ourt vrder to the contrary, noncustodial parents have the seme
rights to access student educational records as do parents who have wistody.
This is consistent with the social policy considerations that the parent, even
thouglt not having custody of the child, still retains the role of parent anu
would presuniably take custody upon the death of the custodial parent.*®

Furthermore, it mnay be imperative that a counselor contaw: the nonens-
todial parent in some situations whete failure to do so conld cause harm to
the child. Under Taasoff, counselors have a duty to protect others from harm,
which is consistent with the school districts duty to act in the best imterests
of the child and would requite wontacting the noncustodial parent w protect
the welfare of the child.

GROUP COUNSELING AND CONFIDENTIALITY

Group counseling puses additional problems for mainuining cenfidentialiyy.
Standard B.2 of the AACD Ethical Standards advises counselors to “set a norm
of confidentiality regarding all group participants’ discdosures.” This means the
counselor has the affirmative ethical respunsibility to explain to the entire gronp
at the outset that everything said within the group is i remain confidenual.
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Generally speaking, however, the.le” il concept of privileged comnuni-
cation does not apply to group counseling, Despite the clear indications that
such’therapy is effective in proper situations, the privilege has not been ex-
tended to confidences revealed-where mere than two persons are present,
except where there is a statutory exception. Unless specifically gramJe)d; y
statute, all tembers of a counseling group should assume that they could be
called to testify in court concerning any information revealed to the group
in counseling sessions.

COUNSELING PUBLIC OFFENDERS

One of the largest problems facing counselors of public offenders. {and to
some degree, counselors in ot institutional settings) is the persistence of
role conflicts that “relate to the custodial orientution of most prisons and other
settings in which these counselors work” (Page, 1979)2' Among the many
difficulties such counselors face is adnering to an ethical rode that stresses
confidentiality. A client inay wish to discuss particular problems, such as drug
use in prison, which could cost the counselor his or her job if the problems
are not revealed to prison authorities. Counselors in prisons and prerelease
centers inay begin to view their primary responsibility as ensuring that-the
clients obey the rules and regulations of the workplace and of society. They
are also required to report to the courts or prison authorities on their clients’
progress. These conflicting roles make it difficult to maintain client confi-
dences. As one observer commented,

When counselors fail to abide by confidentiality requirements, public
offenders who seck counseling generally begin to see coun<eling as a
game. These public offenders begin to present themselves in positive
ways to their counselors in hopes of receiving positive recommendations
that may favorably affect their lives. Often, they also begin to make
other members who might be in a group therapy with them Inok bad
a1 order to impress their couns. *~r. Unless material presented by clients
in counseling is confidential, and unless counselors can be trusted to
protect their clients’ welfares, counseling services offered to public of-
fenders often become a sham. (Page, 1981, p. 59)28

Despite these conflicting job requirements, public offender counselors
still have an etnical duty to maintain their clivats’ confidences, a duty that is
essential to the effectiveness of the counseling relationship. Counselors shauld
be sure to disclose to clients the information required to be intluded in pertodic
court reports and should clearly inform clients that information relating to
criminal activities must be reported. Information included in periodic ref 1s
should be limited to the minimum that is requested, and client confiderces
should be protected whenever possible. Standard B.18 of AACD's Ethical
Standards (see Appendix A) admonishes counselors who are engaged in a
work setting that requires a variation from the general ethical standards,
including the standard of confidentiality, .0 consult with other professionals

| El{lC 7.

o 26

5

&

g




whenevér possible to consider justifiable alteinatives. This may provide less
‘intrusive means of complying with job reporting demands while preserving
the conﬁdenuallty of:the counseling relationship.

Prison counselors also encounter periodic threats of violence or harm to

others by dlients in-counseling sessions. As is the situation for a counselor
-outside a_prison, the counselor must first determine if the threats of violence
are real, involve a plan-and weapons, and can be carried out. In such a case,
the Tarasoff de¢ision would mandate that the counselor take appropriate action
to warn the intended victim(s) or take steps to prevent the client from carrying
out the plan (Scott, 1985).2°

REPORTS AND RECORDS

_ It is important that counselors understand that there are ethical and legal

& reasons to maintain accurate counseling records and a corresponding duty to

keep such records confidential. Counselors are reminded, however, that cir-

cumstances may arise when these records may be required to be disclosed to

clients or third parties. Consequently it is imperative that all client records be

kept accurately and professionally, and it is reccommended that required busi-

ness records be maintained separately from any clinical notes that may be

taken. It has been pointed out that clinical records are not lezally or ethically

required in most cases unless required by the employing agency (Remley,

i 1990).3% Once such records are preserved, however, counselors should un-
5 derstand that they may be disclosed at some future time.

The AACD Ethical Standards have several provisions dealing with recors

: and reports. These include not releasing identifying information to others (

: when providing general information concerning counselors’ practice (stan- :

: dard A.6), requiring that counselors establish a records retention and dis- i

: position policy (standard B.2), and the comment that records may have to be 1

disclosed to a third party in emergency situadons pursuant to the “duty to |

warn” cases (standard B.4). <

Standard B.5 admonishes: '

Records of the counseling relationship, including interview notes,
: test data, correspondence, tape recordings, electronic data storage,
4 and other documents are to be considered professional information
‘ for use in counseling, and they should not be considered a part of
the records of the institution or agency in which the counselor is
employed unless specified by state statute or regulation. Revelation
to others of counseling material must occur only upon the expressed
consent of the client.

Standard B.6 also requires that computer records be limited to necesary
and appropriate information, destroyed once they are no longer needed, and :
A that only appropriate persons have access to the records. )
These standards together set out the confidential nature of the counseling
@~ ords that counselors have both an ethical and a legal duty to protect.
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Counselors should recognize, however, that the records the; create might
eventually be disclosed to the client or some third party, whether by consent
of the client or by court order. For an ovei view of appropriate record-keeping
guidelines, see the article by Remley in the Ethical Standards Casebook (1990),
pp- 162-169. ’

There are three particular situations in which counselors are required to
disclose-their.records. The first was discussed previously, when the counselor
has a “duty to protect” an intended victim from a client’s violent propensities,
or where the ~unselor believes the client is a danger to him- or herself.

_Records might be provided to another mental health professional or to an

attorney representing the client for use in commitment proceedings.

The second is where the client requests that records be disclosed to some
third party, or to him- or herself. Although the counselor creates the records,
the client has the right to inspect and obtain copies of the records a profes-
sional keeps about the client, and to request that copies be sent to other mental
health professionals, insurance companies, or others. As discussed earlier,
however, counselors must exercise care not to release information to third
parties without the consent (preferably in writing) of the client.

Finally, counselors must make their records available when required by
court order, even if they believe this will violate their professional ethical
responsibility concerning the confidentiality of the counseling relationship.
Certainly they may protest such orders, and advise their clients to do so as
well, but counselors may not refuse to comply with a court order.

Counselors who work in schools, colleges, or universities that receive
federal funding are bound by the record-k -ping guidelines of the Family
Educational Rights and Privacy Act of 1974 (FERPA), mentioned previously.
Sometimes referred to as the “Buckley Amendment,” this law was designed
to protect the privacy of students by giving students or their parents the “right
to review all official records, files and data related to their children.” FERPA
also provides that such records not be released to third parties without the
‘written permission cf the student or parents.

For purposes of FERPA, educational records generally include all records
kept by any employee in an educational institution. However, records made
by and kept in the sole possession of a “physician, psychiatrist, psychologist
or other recognized professional or paraprofessional acting in his professional
or paraprofessional capacity . ..” are excluded from the disclosure require-
ments of FERPA, except that notes may be provided to other treating profes-
sionals or reviewed by a physician of the student’s choice (34 C.F.R. sec. 99.3).
Maintaining counseling records in a locked cabinet, accessible only to the
counselor, should meet this requirement.

COURT APPEARANCES

Counselors may be called to testify in court in a variety of capacities. Whether
called as an expert-witness, a witness of fact, or a party, the counselor must
lkeep in nind the protection of the client’s privacy rights. Although required
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to answer truthfully the questions posed in court, counselors should not vol-
unteer additional information concerning a client. Furthermore, counselors
~ appearing in court in any of these capacities will be under the direction of
. anattorney, and should plan to consult inadvance with that attorney to discuss :
‘. planned testimony, as well as any concerns about confidentiality (Blau, 1984).*!

RECOMMENDATIONS FOR PRACTICE .

. A counselor’s duty to maintain client confidences is clearly central to the
development of an effective counseling relationship. Yet counselors may finy
that duty to be in direct competition with their obligations to report certai-

criminal activity, to reveal client information in the wake of privacy laws, or
to warn potential victims of a client’s violent intentions. This chapter has
illustrated some of the many situations in which:counselors must balance
competing duties. It is critical that counsleors male their decisions based on
complete, timely information, and on a case-by-case basis. In this rapidly
changing area of the law, counselors can protect themselves from potential
: liability in several ways.

: First, counselors should know and follow the AACD Ethical Standards to
the extent that they apply. Although they do not cover all potential situations,
the standards are the best source of information on acceptable conduct for
counselors. The advice « . other professional counselors may also be instru-
mental in avoiding po.sible pitfalls. Many agencies or institutions also have
in-house-attorneys to advise staff on matters that arise in the course of em-
’ ployment. They should be consulted, where available, for advice concerning
' specific situations.

Second, counselors should keep records and reports current and accurate
and carefully preserve any authorizations from clients for release vf infor-
mation. Clients should be made to understand the concept of confidentiality,
its limits under applicable state law, and the counselor’s other professional
responsibilities as well. It is also important that the staff of the counseling
office, including secretaries and student interns, fully understand the concept
of confidentiality and abide by its dictates. Clear policies should be developed
and followed for the retention and destruction of client records.

Third, counselors should discuss cases only with necessary professionals 1

1
1
|

and other parties in a2 manner that preserves the confidential nature of the
information. Counselors should take care that such conversations are not
overheard by other people not directly involved in the care or treatment of
the client. If there is doubt as to whether certain information should be
disclosed, the matter should be discussed with a supervisor or independent
legal counsel before the information is disclosed.

Finally, counselors should consider liability insurance coverage, discussed
more fully in chapter 6. Such coverage cannot prevent a lawsuit and possible
liability, but it can provide for the payment of legal fees and costs, as well as ,
&~ damages in the event there is a judgment against the counselor. |
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Chapter 4

AVOIDING CIVIL LIABILITY

A successful counseling relationship demands that the client have unques-
tioned confidence in thé counselor. That aspect of this unique relationship
spawns a host of duties or responsiblities the counselor must fulfill if he or
she is to gain and maintain the client’s trust. Hence, these duties and respon-
sibilties are crucial to the counseling relationship itself.

There is also no doubt that, in fulfilling their role, counselors must ex-
ercise “due care,” or face liability in a civil suit for failing to perform their
duties as required by law. Civil liability, stated simply, means that one can be
sued for acting wrongly toward another, or for failing to act when there was
a recognized duty to do so. Judicial relief is usually in the form of money
damages awarded to the injured party.

When one assumes a professional role, one is expected to respect legal
standards of professional competence and preparation, and exercise a level
of care in dealing with clients, called “due care.” For some professional re-
lationships, such as those between lawyers and clients or doctors and patients,
a large body of law has produced a fairly accurate delineation of exactly what
those standards might include. Although there is not a large collection of
pertinent decisions involving counselors, we can draw on existing law as it
applies to other professions and relate that law to the counseling situation to
establish guidelines for the actions of professional counselors.

For counselors, the primary area within which civil liability is found rests
in the law of torts. “Tort” is an interesting word. Few people outside the legal
profession ever come in contact with the concept. Brought to England with
the Norinans, the word “tort” means a wrong that legal action is designed to
set right. It is a legal wrong against the person, property, or reputation of
another individual, and it can take various forms. It may be the unintentional
violation of an obligation one person owes to another, such as a counselor's
obligation to use all of his or her care and skill in dealing with a client. This
violation is called “negligence.” Alternatively, it may be a direct, possibly in-
tentional abrogation of some persons' legal rights, such as the invasion of
privacy through illegal search. Furthermore, counselors may be held liable
for the defamation of a client’s character; assault; battery; intentional or un-
intentional infliction of emotional distress; or other intentional torts. A coun-
selor may also face liability for non-torts such as copyright infringement, or
breach of contract. These areas also will be explored in g.cater detail.
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PROFESSIONAL COMPETENCE

Before discussing the concepts of tort liability further, it is important to un-
derstand the concept of professional competence. Just what level of profes-
sional preparation and competence is required of a counselor obviously varies
depending upon the kind of counseling he or she practices. Four general
areas of professional competence were outlined by Robinson and Gross (1986).!
These include; professional growth through continuing education; maintain-
ing accurate knowledge and expertise in areas of specialization; accurately
representing professional qualifications; and providing only those services for
which one is qualified. These areas may be investigated by state and profes-
sional regulatory boards for varying counseling areas and are supported by
the AACD Ethical Standards.

For example, the standards specify that “the member neither claims nor
implies professional qualifications exceeding those possessed and is respon-
sible for correcting any misrepresentations of these qualifications by others”
(standard A.4). Thus if a client calls a counselor “doctor” and, the counselor
does not possess that degree, the counselor is ethically obliged to bring the
error to the auention of the clientimmediately. The standards go on to state
that “Members recognize their boundaries of competence and provide only
those services and use only those techniques for which they are qualified by
training or experience. Members should only accept those positions for which
they are professionally qualified” (standard A.7). As Robinson (1988)2 ex-
plained, “. .. it is not enough to read about or to attend a seminar on new
techniques or approaches or special client problems. Only through specific
training (advanced educational coursework) and experience (under close su-
pervision) are new skills and areas of expertise developed.”

Itis crucial that counselors follow these ethical standards and consciously
strive to work within the limits of their own professional training. Although
this seems to be an ethical position, it is also important from a legal standpoint
as part of the analysis of a claim of negligence or malpractice. There is a
subtle difference between the terms negligence and malpractice. In a negligence
case itis alleged there was a duty, which was breached, and which proximately
resulted in injury to another person. Using a “reasonable man” standard, the
courts will look to how a reasonably prudent person would have acted in the
same situation to determine if the person who breached the duty should be
held liable for the injuries. There is an element of foreseeability implicit in
this analysis in that a reasonable person is expected to foresee the probable
results of his or her actions, including probable injuries that may result. A
similar analysis covers the liability for professional actions.

MALPRACTICE

Malpractice is the term that primarily concerns most professional counselors.
“By definition malpractice is professional misconduct or any unreasonable lack
o skill in the perfortnance of professional duties” (Lovett, 1980).3 It is im-
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portant to recognize that professional malpractice is regulated by state law
and usually applies only o specified, legally certified, ur licensed professioncls.
Psychiatrists and psychologists are generally specified in state professional
malpractice laws, but other counseling professionals may not be included and
cannot technically be sued for malpractice. Other counseling professionals,
however, can stil! be held liable for their actions based un a negligence theory,
infliction of emotional distress, or other torts. The following analysis of mal-
practice is therefore applicable to unlicensed counselors as well as recognized
licensed or certified professionals.

There are several principal situations in which malpractice has generally
been found: (a) the procedure followed was not within the realm of accepted
professional practice, (b) the technique used was one the counselor was not
trained to use (lack of professional competence), (¢) the counsclor failed to
follow a procedure that would have been more helpful, (d) the counselor
failed to warn and protect others from a violent client, (e) informed consent
was not obtained, or (f) the counselor failed to explain the possible conse-
quences of the treatment.!

In order for a counselor to be held liable in tort for malpractice or
negligence, three conditions must exist:

e A duty must be owed the plaintiff by the defendant.
e That duty must be breached.
¢ There must be a causal link between the breach and the plaintiff's injury.”

The “duty” owed by the counselor is premised on the existence of a
“fiduciary relationship” between the counselor and dlient, une that fosters the
highest level of trust and confidence. The client has the right to expect the
higaest level of care-from the counselor, and the counsclor has the obligation
to provide that standard of care.

The primary problem in a malpractice suit is determining which standard
of care to apply in order to ascertain whether a counselor has breached his
or her duty to a client. Professional malpractice is genenally judged by whether
areasonably prudent. anselur in the same or similar circumstance would have
acted in the same manner as the counselor did. If the answer is “yes,” liability
generally will not be found. However, when the counselor holds him- or
herself out as an expegtin a particular discipline, that person must then meet
the standard of care required of an expert in that area. Psychiatrists will be
heid to a higher standard of care, for example, than master’s level therapists.
Unfortunately, as a diverse profession, counseling has little history to apply
in judging counselor-client relations and required standai < of care. Until such
a tradition is defined, the courts will continue to borrow standards from
related professions, such as psychology, psychiatry, medicine, o1 law, to mea-
sure counselor performance. Professional codes of cthics and normal practice
standards will form the basis of such measurement, but courts will continue
to balance the injury to the client against related standards as well.

For example in a 1985 case, Horak v. Bins, the Court of Appeals of Illinois
held that a licensed sou.. worker engaged in the practice of marriage coun-
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seling was required to exercise a degree of skill and knowledge normally

possessed by members of the social work profession practicing in the same

field. Therefore, he had a duty to both the wife and husband he was counseling

to be aware of basic psychological principles such as the “transference phe-
E‘ nomenon,” the mishandling of which was sufficient to allege a breach of the

therapist’s duty. The court also held that the husband had standing to bring

a malpractice action for the social worker's mishandling of the ticaunent of
4 the wife, resulting in the social worker's becoming romantica™y and emotion-
: ally involved with the wife and having sexual relations with her, because this
frustrated the purpose of the treatment, which was to improve the couple’s
marriage. The husband would also be entitled to recover dctual damages for
loss of consortium and emotional distress if it were proven that there was mten-
tional malpractice.% It is interesting to note that the court also !ooked to the
state licensing statute and to the code of ethics of the National Association of
Social Workers in determining the minimum standards of pr« sessional con-
duct to apply in this case.

In a similar case in Maine (Rowe v. Bennett, 1986)7 the court held that
a social worker, employed by a community agency to counsel persons with
alcohol-related problems, had a duty to provide care in accordance with
the standards of practice applicable to similar professionals engaged in
counseling and psychotherapy. In this case the counselor became invohed
emotionally with her patient’s companion, whe also came for counseling
sessions. Although the social woiker referred the patient to group therapy
and discontinued individual counseling sessions, the social worker and the
: compaunion continued their relationship and began living together a few
months later. The “acute reactive depression” the patient suffered was
found by the court to have been principally caused by the social worker’s
breach of duty to her patient.

Generally speaking, counselors can limit their exposure to liability by
meticulously following the AACD Ethical Standards, keeping informed re-
gardingstate and local laws, continuing professional education to keep current
on techniques in the field. maintaining appropriate business records, and
regularly attending professional meetings. Carrying liability insurance cov-
erage is also recommended for any practicing professional in the event a suit
is filed. Even if the counselor is ultimately exonerated, the costs of a trial can
be staggering.

Counselors generally deal with clients in individual sessions, group set-
tings, or in crisis intervention. In .y of these situations, counselors can be
held liable for failing to exe cise the requisite skill and care. This is an ex-
tremely vague concept, however. What does it mean when a counselor is told
that performance will be judged in relation to the degree of skill normally
exercised by people with the same professional qualifications? What standards
are set for “skill” and “care™? Because the degree of care, the degree of
expertise, and the degree of counselor control over the dlient differ slightly
in each of these three major counseling situations, each should be considered
separately.
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Individual Counseling

No matter what the setting, a one-on-one counseling relationship involves a
client who has some problem or difficulty and a counselor who, on the basis
of training and experience, works .for a solution or a course of action to
alleviate the problem. In each case, regardless of the outcome, a professional
undertakes to render services to another person, which, under certain cir-
cumstances, could form the basis of an action for malpractice. In legal terms,
the principle is this:

One who undertakes,, gratuitously or for consideration, to render
services to another which he should recognize as necessary for the
protection of the other’s person or things, is subject to liability to the
other for physical harm resulting from his failure to exercise rea-
sonable care to perform his undértaking, if

a. his failure to exercise such care increases the risk of harm, or

b. the harm is suffered because of the other’s reliance upon the
undertaking.®

In other words, the counselor is responsible for bringing to the counseling
setting the skill and care of a counselor practicing in that area. (See Horak v.
Biris, supra.) Counselors need not promise specifically that they will conduct
themselves in this manmner. It is the profession itself that implies that a coun-
selor will do so.

A relatively recent case illustrates this point. In Begw! .. Iverson (1960),” a
Wisconsin counselor was reponsible for “counseling and :esting . . . for personal,
vocational, educational, scholastic or other problems.” His duties also included
counseling “those students torn by conflicting feelings, which cause worry and
social ineffectiveness” (p.229). Over a 6-month period, the counselor did exten-
sive work with Jeannie, employing aptitude and personality tests. He grew fa-
niliar with her personal, social, and educational problems, as well as her conflicting
feelings and social ineffectiveness. After extended counseling, he felt jeannie
had made all the progress she could, and he terminated the counseling sessions.
Six weeks iater Jeannie comnitted suicide. The counselor was sued by the parents
who alleged (a) that the counselor failed to secure emergency psychiatric treat-
ment after he was aware, or should have been aware, of Jeannie's incapacity, (b)
that he failed to advise Jeannie’s parents of her problem, and (c) that he failed
to provide proper student guidance. After considering these allegations, the
court 1uled the counselor was not liable.

The court did not accept the claim that a duty devolved on the counselor
to detect that the student might be contemplating suicide, had become incapa-
citated, or even that she needed psychiatric treatment. Thus the counselor's
failure to advise Jeannie's parents of her problem and his failure to provide
corrective guidance were not relevant. Because he owed no duty to perform in
any such manner, his failure to do so was not actionable in a court of law, “as
a teacher cannot be charged with the same degree of care based on such knowl-
edge as a person trained in :nedicine or psychiatry could exercise” (p. 230). It
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is also dear that the court in this case felt that the parents’ allegations did not
show a breach of duty on the part of the counselor. In other words, the parents
would have had to show that a person with the background and training of the
average counselor “should have known" that Jeannie was going to conunit suicide
before he or she could have been held liable.

Another factor in this decision could well be the §-week lapse of time
between the end of treatment and the girl's suicide. A counselor cannot (at
least according to this court) be expected to predict that a suicide will take
place 6 weeks in the future. So, although a duty existed to use care, the
counselor was not held to have breached that duty. Warning signs of im-
pending suicide were held to be beyond his knowledge.

Counselors will not always be excused so easily. Suppose that, in the pre-
ceeding case, Jeannie had become extremely agitated when the counselor told
her he was terminating the counseling sessions, and had made statements in-
dicating she had suicidal tendencies. In that situation, the fzilure of the counselor
to inform Jeannie’s parents or to advise her to seek professional help would
likely have been ruled actionable. The counselor's special training probably would
be considered to have made him competent to recognize very obvious signs of
impending mental or emotional breakdown. A failure then to take action may
be held to be a breach of the duty owed to the client. Having thus established
a duty, and a breach of that duty, the court could find the counselor liable.

Counselors should consider also the ramifications of the Tarasoff*® deusion
(discussed in chapter 3) to cases of this nature. In that case, the court ruled that
when therapists determine, or should determine, that a patient poses « danger
of viclence to another, they have an affirmative obligation 1o use reasonable care 10
frotect the intended victim. Presumably this argument could be extended to cover
cases where the client poses a clear danger to self as well, giving rise to a duty
to take steps to warn those who can effectively protect the client from harming
him- or herself. Not all courts would agree to this analysis in cases involving
suicide, however, and at least one court (in Bellah v. Greenson'') specifically
refused to extend the Tarasoff duty to this situation.

It should also be remembered that the Tarasoff decision concerned a
psychiatrist with years of exten.ive training. It could be effectively argued
that the case does not apply to other counselors or psychologists, despite the
professional training and aspirations of such counselors. On the other hand,
the AACD Ethical Standards direct all counselors to take action when a “dlear
and imminent danger” to the client or others is perceived (standard B.4).
Notwithstanding the confidentiality obligations, if the counselor perceives
such danger, he or she has an ethical obligation to notify authorities, or refer
to appropriate specialists. Combined with the Tarasoff analysis, such ethical
duties could be persuasive to a court in a negligence or malpractice aciion.

Duty to Supervise

The concept of a counselor’s duty and the measure of care required of him
or her should also be explored within the framework of traditional school
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law, particularly dealing with student supervision. More so with counselors
than with other school personnel, the duty to supervise frequently involves
students with “special needs,” whether they be emotionally disturbed, under
the influence of drugs or alcohol, or otherwise incapacitated. Once such con-
ditions are made known, or become obvious, the counselor must exercise
greater care and supervision than might generally be due. If an incapacitated
or disturbed student is under the control or supervision of a counselor, the
counselor should be careful not to let the student go his or her own way
without making some provision for the studer+'s safety. Such arrangements
should be commensurate with the degree of the student’s incapacity. Accord-
ing to Professor Seitz (1964):

If a teacher or administrator contemplates sending a young child
home during schoo! hours, she should, as a reasonable prudent per-
son reflect upon whether she is exposing the child to dangers to
which the child would not be exposed if it were dismissed at the
normal hour. For instance, if the child would be exposed to a very
dangerous crossing when no patrol help was on duty and it was
injured, it would place the teacher in a precarious position as respects:
liability.'?

The test to be applied to the counselor is thus what any reasonably pru-
dent person would do to protect a person who, because of conditions beyond
‘his or her control, 1s exposed to unusual dangers. This includes the knowledge
that the student is incapacitated or disturbed, as well.

Responsibility for Improvement

Generally speaking, courts will not find counselors negligent merely because
the client fails to improve during the counseling relationship or if the approach
the counselor chooses proves to be erroneous. Courts have ruled that no
presumption of negligence arises fromi a mere mistake in judgment, if that
mistake is the type that could be made by the most careful and skilled prac-
titioner of the counseling art. Again, however, the counselor will be judged
according to standards applicable to the counseling profession in his or her
area.’

Only under rare circumstances, if ever, can a counselor give and be held
to an assurance of improvement. Basically, the counselor pursues a course
dictated by the ethics and-standards of the profession. This has been recog-
nized in cases dealing with psychiatric treatment. For example, in Johnston v.
Rodis (1958), the court held that a physician’s statement that he could cure a
disease could seldom, if ever, be regarded as a warranty. There is every reason
to believe this rule would apply to a counselor who, in the absence of some
ill motive, advises a particular course of action that is later found not to have
worked. No clear guidelines exist in this area, even in the field of psychiatry,
and no appellate courts have ruled in cases involving alleged malpractice
arising from such assurances."
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Consultation and Referrals

When a counselor determines that a course of therapy or 1ie.tment is not
effective for the client, or if the problems presented are beyond the compe-
tence of the counselor, there is a.clear professional, ethical duty to terminate
the counseling relationship or to seek consultation (standards B.11 and B.12).
Although no courts have yet imposed it, there may be a-corresponding legal
duty to refer or consult when the counsclor is not competent to meet the
client’s needs.'® At this point, it would seem that a client could sustain a cause
of action for malpractice only if he or she could make a case thas, improvement,
of which there was a substantial likelihood, was prevented bzcause the coun-
selor breached the duty to refer the client or consult with ancther professional
concerning treatment. This would be exceptionally difficuit to prove, but in
at least one case involving a physician who failed to refer a patient with Graves
disease 1o a specialist, liability was found.'¢

Group Counseling

Group therapy has developed into a widely accepted means of treatment for
a variety of counseling needs. It is believed tha patients learn to understand
and comnunicate more effectively with peers, .nd that they are better able
to put their anxieties or fears into perspective than could be achieved through
individual counseling. As the use of group counseling expands. however,
counselors must be well trained and skillful in their use of this techmique, and
must face the possibility of legal challenges arising fromn the group setting. It
is not easy to determine the exact dangers the counselor will encounter in the
use of group therapy. No case law has been developed in this area as yet, so
analogous situations must be probed in an effon to determine the future
direction of the law.

As we have already noted in chapter 3, the legal concept of privileged
communication generally does not apply in the group setting, except where
there has been a statutory exception. Conseguently, it must be assumed that
any member of a group, or the counselor leading a group, could be called to
testify in court concerning information that may be revealed during group
sessions. As a result, the counselor has the responsibility to inform all grou
participants of the need for confidentiality, and the absence of legal privitege
concerning group discussions.

The counselor’s relationship to the clients in a group session is the same
as in individual counseling sessions: the rendering of service to another. Should
the counselor fail to bring to that relationship the ski” d care of a qualified
counselor practicing within the expert discipline of the profession, the coun-
selor may be liable for breach of the professional duty to clients. The legal
requirement of care in the group relationship is more complicated than for
theindividual counseling setting, however, for several reasons. First, the coun-
selor may be responsible for forming the group and selecting the members.
Once the group is formed, the counselor bears the increased duty of super-
vising the multiple interactions among the various group members.
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Stndard B.1 of AACD's Ethucal Standards (1988) (Appendix A) points
out that a counselor’s primary obligation is always “to respect the integrity
and promote the welfare” of chients. But, “m the group setting, the [counsclon]
is also responsible for taking reasonable precautions to protect individuals
from physmal and/or psychological trauma resuliing from interaction with
the group.” The Etlucal Guidelines for Grouf: Counselors (1989)' (sce Appcndl\
B), provide further guidance in this area and admonish counselors “. . . 1o
give considerable attention to the intent and context of their actions bcuu.sc
the auempts of counselors t influence human behavior thiough group work
always have ethical implications™ (Preamble). We would add that group work
carries additional legal obligations as well.

Counsclors must constantly evaluate the size of the group, its appropri-
ateness for cach particular member, whether o refer ing. idual members of
the group for spedial help, and whether o bring in an wdditional counseling
professional to assist in the group sessions. Counselors must also be alert 1o
unamnticipated encounters within a group, and be prepared to handle poten-
tally explosive situations with o high degiee of plo[c.sslondl skili to protea
cach individual group member. This 1equites extensive training and prepa-
ration to avuid potential liability for negligence.

The Ethical Guidelmes for Group Counselors provide an excellent discussion
of the responsibilities of the counselor in group work, both in terms of pro-
viding adequate information to dients and in providing group counseling
servites. The guidelines stiess the need w prepare dients adequately befuie
they enter the group so they are fully wformed, screemng wembers before
they are admitted o a group, seuting a not of confidentiality among group
members, protecting group dicnts fiom widue pressure ot coctcion, teating
cach member of a group individually and equally, and proper follow. up for
group mewbers who chouse o leave the group prematuely. The ;,mdc ues
also emphasize the need for adequate pr ofessional preparation prior w the
use of group therapy. as well as ongoing assessiment of the group experience.
Because o court may tahe such professional standards o account when
juslging whether the actions of a group counselor have been negligent, coun
selors should become familian with these guidelines aud make every efforiw
provide services accordingly.

One additional note of caution shoukld be sounded here. As inall coun-
seling situations, the group wunselor has the obligation to 1emain objective
and use good professional judgment with all gioup members. It may be
difficult 1o abide by these dictates with some group members from ume w
ume. Consider the experience or one eapericnced group leader who became
so angry with a group mente, after 1epeated personal and physical attacks
that he felt compelled o 1etusn the awack physically. Recoguizing that these
feelings violated his professivnal responsibility to the group as well as 1o the
disruptive client, the counsclor innnediately sought tic hidp of a professional
olleague o deal with his own auger and fiusuation. A less experienced
counselor may not have acted so 1esponsibly, and a nalpractice action coukd
have resulted.
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Crisis Intervention

Crisis intervention, or crisis management, as a counseling tedhnique 1s umque
and, of course, generally arises out Lf an emergency situation. The person
needing assistanice may be only a short step from death o1 serious injury, and
the counselor serves merely as a buffer, hoping to avert tragedy or hold off
sclf-destructive acts or impulses until appropriate medical o1 psychiatric treat-
ment can be provided.

In a crisis intervention situation the counsclor generally has no real con-
trol over the person secking help. Like the Dutch boy who saved his village
with a finger in the dike, the counselor serves as a rescuer, attempting o ward
off disaster umtil help arrives. It would be difficult to blame either hoy or
counselor if the hole should prove oo large to bluck effectively with the plug
one has in hanu. The general legal prindple that applies to rescuers is this.
A person is responsible for harm to another onldy if the fuilure to exercise 1easonable
care increases the risk of harm to another.™ The counsclor offers to listen to the
distressed person, provides words of encouragement o1 suggestions, and has
a duty to use his or her training and skill to assist the distressed individual
until therapy or medical treatment can be provided. This does not mean that
a counselor is responsible for knowing « ¢ history o1 problens of the person
being counseled that are ner revealed during the crisis intervention. Conse-
quently, the counsclor will be subject to a negligence suit onh of the counselor
fails to use reasonable care in connseling and that failure increases the sk
of harm to the person. Even if the counselor did not use 1eascuable cate, the
counselor willnot be held liable fur negligence unless that failur ¢ abe incieased
the risk of harm or left thie person in a worse position than hefore,

It should be noted that we ave not used the term “dieut” to describe
the person being counseled in crisis intervenzion because thae denotes the
existence of a relationship between the aisis intervention conuselor and the
individual in need of assistance. If such a 1elationship exists, the counselor
may be held to the same stundard of care described previonsly for the coun-
sclor-client relationship. So, for example, consider a cournselor who works on
a crisis intervention hot line one night each week. One evening hie takes a call
from someone by whose voice and difficulties he recoguizes as o client. In
that situation the counselor may have a greater duty ts warn family niembers
or provide immediate assistance because the preeaisting professional rela-
tionship would be presumed to have provided the counsclor with sufficiem
knowledge to render real assistance.

MALPRACTICE IN PARTICULAR SITUATIONS

Birth Control and Abortion Couxnsciing

Most counselors who work with minors will be confronted with requests for
information and advice concerning birth contol and aburtions at sunie pumnt
in their careers. Counselors employed by state welfare and fanily planmag
agencies certainly deal with such requests on a daily basis. In fact, many state
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welfare systemns include funds for dissemination of birth control information
to their clients. We know that tens of millions of people in this country have
used contraceptives for scores of years. In addition to this obvious pubhc
acceptance of the practice of birth control, sex and family life education classes
are now mandated in many state school systems. Many local jurisdictions have
i established adolescent health clinics that are empowered to dispense birth
| control and family planning information to minors who seek their services.
Furthermore, in the aftermath of the AIDS epidemic, public service an-
nouncements on radio, television, and in magazines openly discuss the use of
condoms and advocate “safe sex.” Minor children are confronted with these
messages on a daily basis.

Unfortunately, despite the widespread avaiiabiii; of this ir.fornation,
many students fail to take advantage of the services, or to vwe the informnation
. effectively. The resulting pregnancies take their toll on health education and
: social services, and particularly un the emotional and psychological well-being
of the teenagers who become pregnant. More than one million teenagers
become pregnant in the United States each year, and approximately 42%
decide not to have their babies. One smeall school system in an urban com-
munity recently reported over 150 pregnancies in 1989 among its total K-12
population of about 9,000 students. It is apparent that counselors will continue
to field queries concerning contraceptives and abortions in the foreseeable
future, so it is important to understand the appropriate boundaries of assis-
tance that may be given.

Counselors are generally free to inform clients of the availability of birth
control inethods without fear of legal liability and to refer clients to family
planning or health clinics for more information. Courts have generally struck
down, as unconstitutional, statutes that impose criminal penalties on those
who disseininate birth control information. For example, Title X of the Public
Health Service Act (42 U.S.C. §§300-300a-8) provides for federal funding of
family planning services. Under the regulations for that statute, such agencies
are required to notify parents of an unemancipated minor within 10 days of
dispensing prescription contraceptives to the child.'® This section of the reg-
ulations was struck down in Planned Parenthood Federation v. Heckler (1983).%°
Counselors are advised to encourage family involvement in such counseling,
but to require notification of parents impinges on the confidentiality rights
of minors, according to the court.?! Other sections of the regulations under
Title X have been upheld in court, particularly the nondiscrimination pro-
vision.?? In Planned Parenthood Association v. Schweiker (1983), the court ruled
that minors could not be discriminated against on the basis of their age in
the provision of family planning services.?* In a few states, however, coun-
selors might still be held accountable for providing such information to minors
without the consent of their parents. The Utah Supreme Court, for example,
ruled in Doe v. Planned Parenthood Association of Utah (1973)*' that parental
consent was a prerequisite to providing birth control information and devices
to minors because the prime responsibility for the moral direction of children
rests with the parents. The court said that others may not interfere or su-
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perimpose their standards on minor children without the consent of parents.
Consequently, birth control for adolescents remains a highly emotional issue
in many communities, and parental consent may still be the prefered avenue
in some jurisdictions.

Referral to a health clinic or physician is always appropriate when minors
request contraceptive or abortion information or advice. If the counselor
decides to provide birth control information, it must be both accurate and
complete, and it is important that the client fully understand the information
given. Some school boards prescribe that information concerning abstinence
also be provided, so it is important that counselors be informed of local rules
and statutes in this area.

Advising minor children concerning contraceptives is to be distinguished
from counseling such clients about abortions, particularly where the client is
already pregnant. Counselors must be cautious not to impose their own views
on clients in this highly emotional area. To counsel effectively, they must be
aware of the current state of the law cuncerning abortion and exerdise great
care to provide accurate information to clients. A brief look at recent opinions
of the United States Supreme Court is necessary to understand curient federal
law relating to abortions.

In 1973 the Supreme Court legalized abortions under certain conditions
in its landmark decision in Roe v. Wade.?® Before that decision most states
prohibited abortion by law, except where necessary to save the life or health
of the mother. Grounded in the Fourteenth Amendment's concept of personar
liberty, the Court found that the right to privacy “... is broad enough to
enconipass a woman'’s decision whether or not to terminate her pregnaney ™"
The Court alsu established a trimester test for determining the permissible
parameters of a woman's right to ter-uinate her pregnancy.

In 1976, the Court struck down portions of a Missouri statute 1estricting
abortions in Planned Parenthood Association of Central Mussourt v. Danforth.®” In
that case the Supreme Court ruled that a blanket provision in the law requiting
parental consent to perform an abortion on ¢ unmarried minor during the
first 12 weeks of pregnancy is unconstitutional. According to the Court, the
state had no significant interest in restricting such procedures, which should
instead b left to the judgment of the attending physician.

That same year, however, the Court upheld the Massachusetts aboition
statute, w hich also required parental consent prion to performing an abuition
on an unmarried minor (Bellott: v. Band, 1976).2% Such statutes pass consti-
tutional muster, according to the Court, if they permit a nnnor who is capable
of giving informed consent to obtain a court order without parental consul-
tation where the court is convinced it is m her best interest. The Supreme
Court also upheld a Utah statute requiring a physician to “notify if possible™
the parents or guardian or a minor patient piior to performing an abeition
(H. L. v. Matheson, 1981).29

In a second challenge to Missouri's aburtion statute in 1983, the Supieme
Court again struck down portions of the law, but this time upheid the 1evised
parental consent dause (Planned Parenthoud Assuciation . Asharofty.!" As1evised,
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the statute allows a pregnant minoi to go tojuvenile court to obtain perinission
to have an abortion despite parental disapproval. Because the pro.ision does
not allow the juvenile court to deny such a petition unless it first finds the
minor not mature enough to make her own decision, the Court ruled that
this meets the constitutional requirements. Another 1983 decision, this timne
challenging Akron, Ohio’s, abortion ordinance, sets out several aspects of the
constitutional requirements on the issue (Akion v. Akron Center for Reproductive
Health, Inc.)3! Extensive portions of the Court's opinion in-this case are in-
cluded in Appendix D to provide counselors with a suminary of the Court’s
position until 1989.

The Sunrreme Court reconsidered the abortion issue in 1989 in Webster
v. Reproduc.. : Health Services,* but did not specifically overrule Roe v. Wade,
when it upheld a Missouri statute restricting the availability of publicly funded
abortion services. The Missouri statute also requires physicians to test for fetal
viability at 20 weeks, two thirds of the way through the second trimester of
a pregnancy. Furthermore, the preamble of the Missouri statute expressed
the intention of stopping abortions. According to the Court, the language in
the preamble did not bind anyone, and the public funding of abortions was
never constitutionally protected anyway, so upholding the Missouri statute
had no affect on Roe v. Wade's constitutional issues.

There were several opinions in Webster that addressed the constitutional
question of whether the state can prohibit abortions, yet only Justice Scalia
wrote that he would overturn Roe altogether. The other Justices still uphold
a woman's constitutional right to privacy and to contiol her pregnancy as set
out in Roe v. Wade, although there is sume indication that the pragmatic
t:anester test might be discarded in favor of a fetal viability test in future

- decisions.

The Webster dedision highlighted, however, that states do have the right
to regulate abortions under Roe v. Wade, and will continue to do so. In the
wake of the dedision, the Pennsyhania General Assembly passed a sweeping
reform of its abortion statute.™ The Pennsyh ania law permits abortions based
on a physician’s “bes* clinical judgment . . in light of all factors . .. relevant
to the well-being of the woman,” up to 21 weeks gestational age, and thereafter
only under certain circumstances. The law 1equites informed consent prion

to the procedure and specifies the content of the information to be provided. .

It also requires pairental consent prior to performing the procedure on a
minor, but requires prompt judicial determination on petitions to conduct an
abortion without pairental consent. Spousal notification is also generally re-
quired, except in limited situations. Finally, the law specifically p1ohibits abui
tions based solely on the sex of the fetus.

Another aspect o this question concerns the “judicial bypass”™ around
parental notification anu consent when a minoi seeks an abortion. In the past,
the Court has upheld s.ate statutes that require parental notification and
consent so long as, like the Pennsyhvania statute, there is a judicial avenue for
a teenager to secure an abortion when it is not in the best interest of the
teenager to inform her parents. During the 1989-1990 teim the Court has
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been asked to consider two cases involving states” attempts to eliminate this
“bypass” from a law, and whether it is necessary to inforna both parents, even
a divorced or abusive patent. The question may also arise whether teenagers
have the same constitutionally protected 1igl. .o privacy in the conteat of the
abortion decision as do adults.

Three particulai cuncepts are important to counselors. First, the right to
an abortion is guaranteed by the United States Constitution. States may reg-
ulate the performance of abortions, however, to protect the health and safety
of their citizens (presently a trimester test, restricting abortions during the
third trumester except where the life-o1 health of the mother is in jeopardy).
Furthermere, sta. s are not ubligated to provide public funding for abortions.

Second, the Lourt has ruled that parents of an unniarried pregnant minon
have some rights to know about and consent to an abortion. But there naust
be some means by which a minor can prove her maturity, demonstrate in-
formed consent to the proceduie, and, despite parental objection, obtain a
court order permitting an abortion.

Finally, physicians are the proper persons to advise pregnant women on
the abortion procedure and assist in thein decision making. Such duties can
be delegaied to other individuals either supenvised by the physican o1 “spe-
cially trained to provide all the information needed and counsel the pregnant
client” under the Akion dedision. That case dearly 1ecognized the 10le coun-
selors play in ensuring a woman's informed consent, but emphasized that they
must have the necessary tiaining to enable them to ounsel their dients ef-
fectively, be they minors o1 adults. Furthermore, states may estabiish mini-
mum quaiifications for such counselois.®' This is consisient with standaird
B.12 of the AACD Ethical Standards (1988), which ditects ¢ counselor to avoid
or terniinate a counseling 1elationship if the counselor determines he or she
is unable to be of professional assistance to the client. In the case uf a pregnant
client seeking abortion advice, a knowledgeable 1efenial would be prudent.

Prescribing or Administering Drugs or Treatment

Altirough itis sumetimes difficult to apply general prindiples of law to aspeific
situation, inno areqa of law is it easier than in the presaiption o1 administi ation
of drugs. The federal government and all suates, 1ecoguizng the potentially
dangcrous character of all drugs, have established statuws sestiicting the
prescription or admins_tation of drugs to individuals in the medical field
who are specially trained to do a proper jub. In fact, anyone who is not a
licensed physician o1 psychiatiist who presaibes ot admnisters conuolled
substances is, in reality, practicing medicine » ithout a license.

As has been seen in previous negligence c.ses, counselors o1 uther profes-
sionals are held w the duty of reasonable care o1 skill in their vocation. Undes
that standard, a counselor is protected in his o1 her professional capacity,
even if mistaken in judgment, su long as the counselor exerdises reasunable
care. Where the wounselor steps vut of the counseting field into the field of
medicine, however, the counselor will be judged by the more rigorous stan-
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dards of the medical profession. A .cordingly, a counselor who provides med-
ical services to a client is not using due care if he or she is not trained and
licensed to administer the treatment that is reasonable and proper under the
circumstances. Even in a emergezcy situation, counselors should never rec-
ommend or administer drugs, and cne who does so cannot always rely on the
Good Samaritan laws for protection. A first aid specialist, nurse, or emergency
squad should be summoned if emergency treatment is necessary.

Sexual Misconduct

Standard B.14 of the AACD Etlucal Standards clearly establishes that “sexual
relationships with clients are urethical” and admonishes members to “avoid
any type of sexual intimacies with clients.” Despite considerable publicity in
recent years, many clients still de not know that sexual relationships between
clients and counselors are unethical and, in sume states, illegal. Clients who
have been victims of such relationships clearly have the choice of filing ethical,
administrative, or legal complaints against their former counselors, and this
. process has been recognized as a positive and healing experience for some
clients.’® Furthermore, lawsuits based on sexual misconduct are becoming
more common and may be financially rewarding to certain clients. The terms
of many malpractice insurance policies now routinely exclude coverage for
sexual misconduct, limit the dammages that will be paid, or pay only for the
legal defense of the counselor, but not for any damages that n.ay be awarded.

Generally, clients alleging sexual miscorutct must prove in court that
there was sexual contact between the counselor and the client, that the cliem
suffered some emotivnal injury as a result of the contact, and in some states,
that the contact occurred under the guise of treatment. in several states,
however, a sexual relationship between a counselor and a dient is sufficient
grounds for a daim of negligence, whether it occurred under the guise of
treatment o1 not. It is also possible that the spouse or companion of a dient
who has engaged in sexuol relations with « couns-lor 1nay biing a malpractice
action and recover actual damages.*” Counselors should also be aware that
there may be criminal penalties for engaging ‘n sexual 1elations with clients,
as described in chapter 5.

Other Civil Actions

Illegal Search and Seizure

Potential il liability for illegal sea.ch and seizure usually arises only in the
school setting and will generally affect only school ceansetors. Particulatly as
counselors become more invohed with disdiplinary proceedings in schools,
they are increasingly required to search either the person of a student, o1 Ius
. or her locker or dormitory 100m. In so doing, the counselor risks invading
the student’s constitutionally protected rights to privacy and to fieedom from
unreasonable search and seizure as set forth in the Fourth Amendment. The
Fourth Amendment applies to federal and state government offidials and is
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enforced by means of the exclusionry rule, whereby evidence obtained as
the result of an illegal search may not be used as evidence in a court of law
(Mapp v. Ohio, 1961).37 If a counselor is asked to assist the police in conducting
asearch, either with or without a warrant, the counselor may follow reasonable
orders free from fear of future legal action. The counselor in this setting is
func:ioning only at the request of duly constituted authotities and presumably
has not initiated the search.

Individuals’ privacy rights also are guaranteed by the Constitution, and
any “illegal search by a private individual is a trespass in violation of the right
of privacy. ... Any intentional invasion of, or interference with property,
property rights, personal rights or personal libertics causing injury without
Jjust cause or excuse is an actionable tort” (Sutherland v. Kroger Co., 1959).38
As a generalrule, teachers or counselors have always been considered “private
persons” in the jargon of search and seizure. The only “professional” rec-
ognized under the law was the law enforcement officer. Like any other private
person, the counselor is not liable for an alleged illegal searchof a pupil so
long as the counselor acted with reasonable judgment, and was mutivated by
reasonable cause, without malice, and for the good of the pupil. Thus, coun-
selors were generally excluded from cuverage of the Fourth Amendment's
proscriptions, but could be sued in tort fur invasion of privacy unless these
criteria were met.

In New Jersey v. T.L.0. (1985)*, howezer, the Supreme Court ruled that
public school officials, including counselurs, are insttumentalities of the state
and are subject to the Fourth * mendment commands. As the Court wrute,

In carrying out searches and other disciplinary functions pursuant
to such policies, school officials act as representatives of the State,
not merely as surrogates for the parents, and they cannot claim the
parents’ immunity from the strictures of the Fourth Amendment.

Despite the fact ihat counselors and other public school administrators
are “representatives of the state” and are therefuie beund by the parameters
of the Fourth Amendment, this dues not mean that all searches are impsoper.
Courts use a balancing of interests test to determine whether a search is
“reasonable” according to the facts presented. As vne court concluded, al-
though a student “has a constitutional iuterest in ficedom from gover nmental
intrusion into his privacy ... the State has an interest in educating childien
and to du su it is necessary to maintain order in and around the cassrooin™
(Interest of L.L., 1979).1

The Supreme Court gave schoul ufticials broad puwers to search students
suspected of carrying weapons, dealing drugs, ur violating other laws vt schoul
rules in the New Jersey case. The opinion adopts the position that the Fourth
Amendment’s prohibitivn on unieasonable scarches and scizures applies w
searches conducted by public schoul officials, as well as by law enforcement
officers. Furthermore, students have legitimate expectativas of privacy. But
the Court alsu recognized that schouls have an equally legitimate need to
maintain a learning environment for all students. In vider w meet this jatter
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need, the Court ruled that the legality of a student search “should depend
simply on the reasonableness, under all the circumstances, of the search.”
Whether a search is reasonable will depend on whether

. there are reasonable grounds for suspecting that the search will
turn up evidence that the student has violated or is violating either
the law or the rules of the school. Such a search will be permissible
inits scope when the measures adopted are reasonably related to the
objectives of the search and not excessively intrusive in light of the
age and sex of the student and the nature of the infraction. (New
Jersey v. T.L.O., 198511)

As demonstrated by the case 1w, school authorities, including counselors,
stand in a unique position when it comes to searching school premises. Search
warrants are unnecessary to access a student's locker or dormitory room so
long as the official has “reasonable suspicion to believe” that illegal substances
or items capable of undermining the order and good health of the school
environment may be concealed there. Counselors are advised to avoid searches
of students to the extent possibie, but where this is not possible, counselors
must be ‘guided by a standard of reasonableness, as determined by all the
facts of the case.

It should be noted that the policy of a public high school requiring all
mei bers of the band to submit to a search of their luggage prioi to embarking
on a voncert trip was ruled unconstitutional by the Supreme Court of Wash-
ington. Although the court recognized a statistical probability that some con-
traband would be found, the school officials lacked any reasonable belief that
drugs or alcohol were hidden in the students’ luggage (Kuehn v. Renton School
District No. 403, 1985).12

Defamation

Another source of potential civil liability for counselu. . is found in the tort
action called “defamation.” Defamation embodies the impurldnl public policy
that each purson should be free to enJoy his o1 her 1eputation unimpaired
by false or defamatory attacks, except in certain cases where a paramount
public interest dictates that individuals be free to write or speak without fea
of civil liability. Vielations of this right form the basis for the action, which
turns on whether the communication or publication tends, or is reasonably
calculated, to cause harm to the reputation of another.”™ At common law,
defamation was bioken down into t o separate actions. sian.ler, a spoken or
uttéred word that defames a person, and libel, which is a defamatory writing.
For m9st purposes today the two forins are treated as one action.
Although there have been major changes m the law of defa.nation in
recent years, for the purposes of most counselors the law is fairly clear. The
key elements of a defamation suit brought by « private persun are as follows.

(1) the information must be defamatory, that is the party must be
exposed to hatred, ridicule, contempt, or pecuniary loss, (2) the de-
Q
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famatory information must hav e been communicated to another per-
son other than the person defamed by the information; (3) the party
defamed must be a living person, and (4) the person defamed n.ust
have suffered some type of injury or loss. (Luveu, 1980, p. 4!

In addition to obvious injuries such «s louss of a job, honor, or an award,
damages in such a suit may also be based on mental suffering and loss of
reputation. Some states also continue to recognize the common law action for
slander, in which a person could be held liable for any communication that
(a) imputes to another the commission of a serious crime, (b) imputes that
another has some loathsume disease, (¢) imputes chat a woman is unchaste,
or (d) adversely affects a person’s business, trade, or profession.

The primary areas in which counselors are exposed to liability for def-
amation ave in the publication of records, in letters of reference.or recom-
mendation, and in “louse talk” that may be untrue or damaging to the dient
as reveuled to a third party. Consequently, counselors 1nust be aware of the
limications that must be placed on written o1 verbal statements concerning
clients. If the client can be identified from the information provided in a
conversation o1 writing, even though the name is carefully withheld, the
counselor may become the uncomfor table subject of a lawsuit claiming dam-
ages as the result of that indiscretion.

The majur defense to a defamation action is the truth of the statement
or information communicated to a third party. In many states this is an
absolute defense to the action, just as at common law, although some states
also require the statenient to have been in good faith and for a legitimate
purpose. Counselors who make tuthful statements about clients without some
legitimate purpose, or based on 1umors, co.. I find themselves subject to a
defamation suit just as for any other gossip.

If truth were the only defense to a defamation action, counselors would
find themseles subjected to fiequent lawsuits. The law 1ecognizes that in
many situations the interests of the immediate participants o1 of society at
large dictate that bona fide communication to others should not be hamstiung
by the fear of lawsuits."” In these cases, the law has created “privileges” to
allow counselors and others o make communications that, except for the
particalar occasion or circunistances under wlach they were made, would be
defamatory and actionable. In other words, in certain cases sodety has a
greater interest in fice communication tha.. an individual has in his o1 her
concern for personal 1eputation,* Such privileges are granted by statute in
almost all states for the proper dischaige of official duties, and are to be
distinguished from the privileged communications discussed in chapter 3
concerning confidentiality. In that discussion, privilege is analyzed as protec-
tion from revealing dient confidences should a counselon be called to testify
in a court of law. This is a 1ight that belongs solely to the cdient and binds
the counselor to silence. When the term "privilege™ is used in connection with
defamation actions it describes a privilege to communcate, which protects the
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counselor against money-damage defamation suits. The two privileges are not
analogous.

When privilege is discussed in connection with defamation there are two
types of grotected conimunication: that which is absolutely privileged and that
which is qualifiedly privileged. Absolute privilege is based on the concept that
the public interest in unimpeded communication in certain cases completely
outweighs society's concern for an individual’s reputation. It is the occasion
or circumstance under which the communication is made that is privileged,
and absolute privilege is designed not to protect the public servant, but to
promote public welfare. Thus memb.rs of the legislature, judges, jurors,
lawyers, and witnesses may st 1k freely in the exercise of their respective
functions without fear cf. lnow:cuuon 17

Qualified privilege exists in situations in which society’s interest in un-
hampered communication is conditionally limited by the general mores as to
what is fair and reasonable according to the practical necessities of daily life.
Stated another way, certain individuals have a right to receive confidential
reports or information based on their positions that is not appropriate for
publication to society at large. Generally, any statement made in a reasonable
manner by one who is carrying out duties for a legitimate purpose will be
protected by the qualified privilege. Counselors are frequently called upon
in the course of their professional duties to make statements concerning ciients
to other peuple who have a corresponding duty or interest in receiving that
information. For example - might be necessary to infurm a colleague, or a
pavent, that a client’s difficulties stem from the use of illegal drugs. A pro-
spective employer may 1equest general infurmation abuut a dient or seek
specific information wncermng ability or character.™ Counselors may need
tc notify a social service agency of problems in a family to ensure the safety
of a dient." So long as such communications are made in good faith, ex-
. pressing the facts as known to the counselor, and are published only to thuse
who have a proper interest in receiving the information, they will be protected.
However, if the information is published improperly ur excessively (through
gossip, for example), o1 if the communication is maliciously motivated, the
privilege could be lost and a court could find liability.

Juries are commonly instructed to review five elements of communica-
tions to determine whether a communication-is qualifiedly privileged. They
are:

¢ The communication must be made in good faith.

¢ It must promote an acceptable interest.

¢ The statement is limited in scope to this J.urpose.

¢ The occasions for transmittal must be proper.

¢ Publication must be in a proper manner, and only to proper parties.™

If all five conditions p1evail, the communicativn will be considered privileged,
and even a false statement will not be actionable in a defamation suit.

Q
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If the statement is published excessively or with malice, howevss, the
privilege will be lost. Malice is defined legally as bad faith or action taken
because of an unacceptable motive. Many jurisdictions hold that malice in the
moral sense (hate, vindictiveness, animosity) need not be shown to forfs it the
privilege. It is sufficient to show that a communication was made “without
Just cause or excuse” that is in “reckless distegard of the rights of others.”™
Using this standard, a court would consider whether the counselor had -
ercised sufficient care in ascertaining the truth of the information passed on
to a third party.

For example, in a libel action brought because a credit information com-
pany had inadvertently disseminated false finandial information to subscribers
and did not attempt to correct it, the jury awarded the plaintiff damages {or
injury to his reputation. Because reporting credit informaiion to subscribers
creates a conditional privilege, it would be necessary for the plainiiff te show
that the credit company’s actions were the result of malice. The court held
that the negligence or carelessness of the credit company constituted malice
because its conduct amounted to conscious indifference and reckless disregard
of the rights of the plaintiff. Counselors must also be cautious about client
information disclosed 10 wthers. If false information is ever transmitted to a
third party, corrections should be made as soon as possible.

Counselors who act in a professional manner and are cautions avout cient
information communicated to third parties will generally Le proteated from
defamation actions by the qualified privilege. Here again, the AACD Ethical
Standards provide excellent guidance for professional counselors in the dis-
closure of client information.

Invasion of Privacy

Despite the truthfulness of a defamarory statement aud the qualificd mmsunity
granted in the counseling situation, a counselor niay still be held liable in an
action for invasion of privacy if derogatory information is connnunicated to
a third party who has no need or privilege to receive it. The action is based
upon undue interference in the affairs of an individual thiough exposare o1
communication of his or her private affairs. The injury may result from
truthful, but damaging, publications, and the person bringing the suit need
not prove tnat he or she has suffered any spedial injuries. During the 1960s
and 1970s the dangers and injustices caused by the compilation and dissem-
ination of data and files un the personal and business affaits of millions of
Americans were exposed. There are numerous stories of boti setious outrages
and humorous foul-ups caused by erroncous material in various date and
credit department computers, Unfortunately, trivial o1 erroneous matetial
can haunt and harm individuals throughout their lives.

The problem is no less severe in the context of educational records and
testing. Several court cases have addressed these coneerns over the years and
established a “balancing test™ to weigh the invasion of an individual's privacy
against the public interest in the information. In Merniken v. Cressman £1973),
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for example, a school district proposed to use a testing program to identify
potential drug abusers among its eighth grade students. The court found that
the public's interest in trying to prevent drug abuse through this means was
outweighed Ly the potential harni to the students from lack of informed
parental consent and lack of strict coufi demnhly of the results. The court
concluded as a matter of law that the testing program violated the right of
the studenss and parents to privacy, a right guaranteed by the Bill of Rights.

The Congress acted to correct such situations in the educational arena
through passage of the Education Amendments of 1974, which contained the
“Protection of the Rights and Privacy of Parents and-Students Amendment,”
otherwise known as the Buckley Amendment®®, discussed in chapter 3. In
introducing the bill, Senator Buckley (R-NY) stated:

Many schools do not ask parents’ permission to give personality or
psychiatric tests to their children, or to obtain data from the children
on their parents or family-life. Some of these tests include questions
dealing with the most personal feelings and habits of children and
their families. Some of these data, in personally identifiable form,
{are] given to other government agencies or to private organizations.
Some of it ends up on Federal computers in the caverns of the
Department of Health, Education and Welfare . . 3!

Counselors working in educational institutions should be thoroughly familiar
with the texvofithe BucLley Aniendment and the student rlghts and consent
requirements specified in the regulations that accompany it.5%

Counselors employed in all fields are subje.. to potential liability for
invasion of privacy if they administer tests without first fully informing the
client of (1) the criteria to be used, (2) w hat skills or factors the test is designed
to measure, (3) the possible uses of test results, or (4) if they fail to explain
the test results. In response to the consumer 1. ovement, for example, New
York and other states have enacted legislation requiring testing agencies to
provide various notices to test subjects and to disclose fully the factors outlined
above.’ Counselors should keep these criteria in mind when conducting test-
ing and protect the written records of that testing.

Itis also important to note that although most educational research and
testing, public surveys, and observations of public behavior are specifically
excluded from the U.S. Department of Health and Human Service’s regu-
latious concerning research on human subjects, the full force of the regula-
tions may be heid to apply in some cases where test responses are recorded
in such a manner that the identities of the subjecis can be discovered. This
shows the degree to which that department believes subjects are entitled to
privacy.5?

The confidentiality of records also poses a problem for counselors because
of concerns about the mvasion of privacy. The questions as to what should
be included in a student or client record, and whe might have access to that
record, can generally be answered by the rules concerning defamation. First,
reasonable care must be taken to ensure that the contents of the record are
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accurate. Any counselor who makes an entry designed to unfairly injure the
client would run a serious risk of a lawsuit, even if the information were true.
Asthe courtin A.B.C. Needlecraft Co. v. Dun & Bradstreet, Inc. (1957) concluded,
the malice necessary to destroy a qualified privilege can consist of such reckless
disregard of the rights of ancther as to constitute the equivalent of ill will.’8
Entering misleading or false inforination, or failing to make adequate cor-
" rections of such infurination could mieet this lower threshold definition of
malice.
Second, the contents of records should be made known only to those whe
‘have a legitimate interest in them (for examiple, parents, professional collcagues,
prospective employers) as defined by statute, regulation, or as established by
awritten release of information signed by the client or a parent. These general .
rules are, of course, subject to more specific regulations o1 laws that miay
govern records in a particular state institution, agency, or school system.
Counselors will not generally be held liable in a suit for invasion of privacy
if required by law to disclose information, or if the disclcsure was not mali-
cious, and was made to serve certain overriding competing public interests,
such as health regulations or (in the wake of the Tarasoff dedision) protecting
a potential victim.

Breach of Contract

Another area of potential liability for counsclors is contract law. Contracts
may be created in two forms. express contracts and implied contracts. Most
people are familiar with the express contract. Usually written documents,
express contracts are signed by the parties and spell out he understandii
as to the rights and responsibilities of each. Express contiacts niade orally a
Just as binding on the parties, although proviug the tetms of the agreement
a1 some later time may be difficult.

Implied contracts arise either through the relationship of the parties or
as a result of .. .ions of the parties that create a comractual relationship. For
example, a counselor may expressly or implicitly promise certain 1esults o1
benefits of counseling to a client. The counselor may agree to provide treat-
ment for a certain number of sessions, at a set time, v1 for a set fee. All these
aspects of the relationship form the basis of the contract with the client, and
may give rise to an implied contract. If the counselor, absent some justification,
fails to uphold his or her end of thie bargain under the contract, the counselor
can be held liable for the breach of the contract in a suit by the client. The
counselor may be held liable for any damages suffered by the client as a 1esult
of the breach, including direct, incidental, and consequential dantages (Lovett,
1980, n.1).59

Other cousiderations niay be viewed as terms of the counselor-client con-
tract as well. For example, une commentator suggested that public knowledge
of the ethical standards of the medical profession and the secrecy provisions
of the Hippocratic oath would be s-ifficient to justify a patient’s behef that a
physician must keep patient information confidential Conseyuently, disclo-
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sure of such:inforination might be treated as a breach of one of the terms of
an implied contract between a physician and patient.*® To extrapolate from

‘this theory, a counselor could be held liable for breach of an implied contract

with a dient for disclosure of confidential inforination to others, in addition
to tort liability for invasion of privacy or defamation.

Courts may also view professional advertising as terms of an express or
implied contract with clients. For example, a firm including such terms as
licensed, bonded, certified, or the JVike in directory advertising will be held to
fulf3ll those terms, or be found m breach of contract. Along this same line,
deceptive or misleading advertising may simultancously give rise to an action
for violation of state deceptive or fraudulent advertising statutes.

Counselors should exercise care in all aspects of a client relationship, of
course. Special attention should clearly be given to items that may form the
basis of any contract with a client, whether express or implied. To protect
themselves, counseiors may benefit from written agreements detailing such
items as the number and timing of sessions, fees, and payment terms. A
counselor should never contract with a client conzerning specific results or
outcome of treatment, however, which may prove impossible to achieve.

Copyright Infringement

As we have mentioned previously, the widespiead use of microcomputers has
proved of immeasut able benefit to counselors and adininistrators worldwide
in recent years. Many agencies and institutions now commonly preserve corn-
seling records and data on computer data bases and use computers to facilitate
client assessment and research. With the efficiency of this wonderfil tool,
however, a host of concerns have developed of which counselors should be
aware. Many of these are addressed in the 1988 revision of the AACD Ethical
Standards and relate to the potential misuse of information, confidentiality,
client misconceptions, wounselor training, accuracy of computer-based pro-
grams, and the validity of test interpretations, 0 name a few. Certainly other
ethical areas wait to be addressed in this arca as well.

Another important consideration for counselors who use computers in
record keeping and testing is the application of federal copyright “aws and
licensing agreements. Most adults are aware of the general proscuiptions on
plagiarism and the protection for written and creative works offered by copy-
right laws. Such protections also extend to testing materials, scoring heys,
normative tables, and report forms, however, and to other comnputer software
applications, according to the 8th Circuit Court of Appeals. In Regents of
Unwversity of Munnesola v. Applied Innovations, Inc. (1989)% the court ruled that
the development, reproduction, matheting, o.d distribution of software for
scoring the Minnesota Multiphasic Personality Inventory (MMPI) infringed
on the University of Minnesota’s copright of the test because it included
copyrighted portions of the instrument. Obsv.vusly, not all counselors are
engaged in the development of such scoring software, but this proscription
applies to users of such programs as well.
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According to a recent article in the AACD Guidepost, “Bootlegged com-

puter programs pose a serious threat to the rights of copyright holders and
to the integrity of testing itself.”®* It was also pointed out that the use of
bootlegged programs Geprives test creators of revenue to which they are
entitled and, perhaps more importantly, could lead to the plomul;, tion of
defective products that could adversely affect client treatment. Counselors
are cautioned to comply with copyright laws and hicensing agreements when
they purchase computer software just as they exerdse care to c.mply with
copyright laws in written or other materials.
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Chapter 5

AVOIDING CRIMINAL
LIABILITY

Certainly few counselors ever anticipdte that they might become defendants
in a criminal action simply by practicing their profession. Fortunately, very
few ever do. But counselors should be aware of certain occupational hazards
that could lead to criminal liability. The ideal for professional counselors is
to maintain a-ce—:ain distance between themselves and their clients so they
may advise the clients in a professional way. Occasionally, however, situations
arise that might lead counselors to go much further in protecting their clicnts,
or to provide emotional support and comfort, than the law literally allows. In
such cases, the counselor may unwittingly risk criminal liability.

Criminal liability resulting from the professional pracuce of counseling
might result in a variety of criminal charges. We shall discuss four of these
charges in this chapter:

® Accessory to a crime;

¢ Failure to report suspected child abuse;

¢ Contributing to the delinquency of a minor;
¢ Sexual misconduct.

ACCESSORY TO A CRIME

Although counselors are honor-bound to protect the integiity and piomote
the welfare of their clients, they also have an obligation to society at large that
may override their duty to the individual client. The law makes it clear that
one who advises or encourages the commission of a crime can be char ged as
an accessory to the crime, even though the person took no active part in its
commission. This is called “accesscry before the fact,” and an individual con-
victed of such activity faces criminal penalties. The clements of the offense
include the following: (a) evidence exists that the defendant in some way
contributed to the crime by aiding or advising the alleged perpetrator, (b) the
defendant was not present when the crime was committed, and (¢) the alleged
perpetrator is convicted of the crime or admits to having commiied the crime
(State v. Woods, 1982).!

There is precedent that merely concealing knowledge that a felony is to
be committed does not, without more, make the party concealing it an ac-
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cessory before the fact.? Thus a counselor who learns duting a counseling
session that & crime is to be committed may not have w 1eveal that knowledge
10 authorities, but counselors should be cautious in this gray arca. Particularly
in view of the Tarasoff decision (see chapter 3), counselors must 1each a balanee
between the confidential communications of a client and the need to preseive
the safety and well-being of sodiety. Although theie is 1o hard-and-fast 1ule
to follow, if a counselor believes a client is about to commiit a crime that would
threaten the safety, health, or well-being of vthers, or would threaten then
property, the counselor has a duty to prevent the act fiom oceurring. This
may be an active duty that extends to contacting local law enforcement au-
thorities or the intended victim, or it may be limited to attempting to dis-
courage the dient, depending on the circumstances of the case.

One thu., should be clear from this discussion. A person need not pai-
ticipate personally in a criminal act to be charged with an offense. Depending
un the law of the particviar state, if a counselon learns a client is about to stedl
or destroy property, seli o1 otherwise deal in drugs,* haim or injure another
person, or supply infortuation or paraphernalia that would assist someone
else in committing & criminal offense, and if the counselor does not take
adequate measures tu prevent the offense, the counselor can be held aiminally
liable as an accessory before the fact.

A person whe assists 01 aids a felon after a crime has been committed,
knowing that the crime has been commiitted, ay be similatly chaiged as an
“accessory after the fact.” An accessory after the factis generally defined as
“one who, knowing that a felony has been committed by another, 1eceives,
relieves, comforts or assists the felon, v i any manner aids him o escape
arrest or punis’ ment.”' Three elements must be met w 1ender vne an ac
cessory after the fact:

1. A felony must have already been committed;

2. The person charged as an accessory niust have knowledge that the person
he or she is assisting commiitted the felony; and

3. The accessory must harbor or assist the felon, intending to shield the felon
from the law.

Evidence that a person helped to hide a felon, lent the felon money, gave
advice, provided goods, offered transportation,” bloched the path of puisuets,
or gave fabe infoiniation tending to mislead authorities has been held suf-
ficient to sustain a conviction as aceessory after the fact.” It would be inac-
curate, however, to say that eny affitmative assistance v1 1¢ief automatically
results in charges that one has been an accessury. Even those acts just enuni-
erated have not always been suftidient to justify conviction where there is no
evidence that assistance was provided with the intention of “hatbuting or
assisting” the felon.”

The law does not distinguish between a fiiend helping a fiiend, and
business associate assisting anuther business assudiate, vr, fur vur purposes,
a counselor aiding a dient. The aiminal prohibition is gencral in natuie, and

there is nu exemption fur counselors under the law. By applying the body of
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case law to the counseling situation it is clear that a counselor who discovers
that a client has committed a crime has the obligation to ty o persuade the
client to turn him or herself in o law enforcement anthonties, and nust
refrain from helping the client to lude from the police.

FAILURE TO REPORT SUSPECTED CHILD ABUSE

As discussed in chapter 3, certain cormunications between counselors and
their clients may be considered “privileged”, that is o say, they will be pro-
tected from the requirement of disclosure in a ceurt of law in some jurisdic-
tions. In addition to this privilege, it is generally agieed that all conmunicauons
between a client and counselor should 1emain confidential. Although this
concern for confidentiality is impoitant t the counseling 1clationship, 1t has
been demonstrated that there ae times when the needs of sodety outwergh
the right of an individual to keep communications confic ential. One of the
clearest examples of this balancing testis in the case of susps « ted child abuse

Many state laws now require timely, good faith reporting of cases of

suspected child abuse, and the failure to do so may lead to prosecution.
Although this primarily affects school counselors, it is imperative that all
counselors who work with families and childien be aware of the scope of the
law in their local jurisdictions. Many school districts have attempted to -
imize the potential for improper 1epoits by school counselors by establishing
procedures for a team review of cases before 1eporting.” Despite such mea-
sures, the area is a difficult one for o nselors, and there is 1eal potent al for
erroneous reports and abuse of the system.

To further confuse the situation, statutes vary widely by state, and au-
thorities disagree over the definition and approptiateness of the standards
used to determine emotional abuse, sexual abuse, o1 neglect." Consequently,
itis imperative that counselors clearly understand the scope of the law i then
Jurisdiction, be alert tu possible cases that fit within the statutory definiuons
of abuse or neglect, make a goud faith effort w detenmine that 1epoits of
abuse are factual and accurate, document wie case as fully as pussible for the
record, consult with other approptiate school parsonnel (prindipal, teacher,
nurse), and keep the best interests of the child in mind when makimg the
report to the child protective services agency.

Counselors can play an important 1ole in establishing wiitten school dis-
trict procedures for 1eporting cases of suspected child abuse for statf. Such
procedures should be thutoughly 1eviewed by legal counsel betore mple-
mentation. They should set out the state statutory and 1egulatory 1equie-

: ments, a procedural chain of reporting between the person suspecting the
abuse and the protective services agency, and 4 communication line between
the agency and the school  provide feedback and monitoing w proteat the
child.M"

Once a report is filed it is also possible that the counselor will be called
to testify in a later court p oceeding. Counsclors would be well-advised to
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consuit with school legal counsel o1 another local attorney prior w such ap-
pearances-to be adequately prepared.

CONTRIBUTING TO THE DELINQUENCY OF A MINOR

This topic is of primary concern to schoo! counselors ard those who work in
practice with families and children. Other counselors also should be aware of
the potenual for contributing to the delinquency of a minor, however, and
that a variety of acts can subject one to criminal liability for the offense. The
majority of prosecutions for contributing to delinquency deal with peuple who
patently atempt to subvert the morals of a juvenile. Even where such acts
are unintentional, however, a counselor may not always he protected.

Contributing to the delinquency of a minor is not a ceamon law offense.
All states have enacted legislation of some form to protect childien front any
variation of the Fagin-Oliver Twist relationship.' Unfortunately, most state
legislatures have not defined the specific conduct that coustitutes the crime,
and many jurisdictions leave it to the jury to determine whether a defendant’s
conduct was criminal."* A broad definition of the offense might indude any
actions that tend to injure the health, morals, o1 welfare of juveniles, or that
encourage juveniles to participate in such actions. There is no certainty as to
what constitutes this immoral conduct from state to state, however.

State courts are also divided on the question of intent. The traditional
view is that a guilty intent, or mens 1¢a, is a necessary element of the offense,
but some states do not require mens rea. It is in these latter states that the
danger of a counselor’s inadvertenily crosting the boundary of acceptable
conduct is greatest. It is assumed that counselors would never deliberately do
or encourage any act that would harm a minor. It is the inadvertent act,
committed in the mistaken belief that it is legal, and, mure important, th... it
is in the best interest of the client, that causes concern. It is not possible in
this book to analyze the laws of each state, so to avuid such lability counselors
must research the law in the state(s) in which they practice, and heep abireast
of any changes in the statutes or cases that nmay occur.

SEXUAL MISCONDUCT

As described in chapter 4, a sexual relationship between a counselor and a
clientis clearly unethical, and may form the basis of an action fur professional
malpractiee or negligence. In many states such ceiduct also constitutes a
criminal offense, although a separate criminal suit must be prosecuted. The
laws vary among the states in the requirements of this offense as well. In
Minnesota, for example, sexual conduct with « paticnt is prohibited 1egaidiess
of the client’s consent.'! Some states alsv prosecute such 1clations as rape, o1
statutory rape in the case of a minor client. In each case specific penalties are
prescribed as punishment, and in some states victim compensation niay also
'be required.
It should be vbvious that sexual 1elationships between professional coun-
, selors and cliens are never appropriate. It should also be ubvious from this
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chapter that counselors who conduct themsehves i a professional mai.aer,
and auempt 1o abide by the guidelines sct outin the ANCD Lthacal Standards,
are unlikely w incu ciminal lability in then practice. It s miperanve that
counselors take every oppartunity © mform themsehes of the laws i the
state(s) wheie they practice, and keep mformed of changes as they oceun.
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Chapter 6

THE PRIVATE
PRACTITIONER

Counselors, like everyone else, must make the important dedision, at one o1
more points in life, whether to practice as an employee o1 in a private Lapaaty.
This decision will be guided by a variety of factors, not the least of which are
the personality of the individual (including the extent to which he o1 she 1s
willing to take risks), marital and family status, financial dicmnstance,, and
security needs. For some, the steady income and other security 1esulting from
being employed by another is of paramount impoitance, whereas for vthers,
the freedom of being “one’s own boss” is the overriding factor.

Atthe same time, counselurs who desite to puisue thein careers as pinate
practitioners face an array of choices posed by federal and state law and
manifested in a jumble of govermmental 1equitements and forms that are
spared those who elect to let theit employer cope with those 1esponsibulites.
The purpose of this chapter is to provide some guidance thiough the 1cgu-
fatory labyrinth for thuse who a1 contemplating 01 have chosen the 1oute of
private practice.

OPERATIONAL FORM

As mundane as it may seem, une of the most fundamentat chotees the private
practitioner faces is the option of vperational form. A thieshokd deusion 1s
whether to function for profitvi as a nonprofit entity. Many services provided
by the counseling profession can be (and are) housed in nouprofit v1gam-
zations, and this approach can offer o host of advantages, not the least of
which is tax-exempt status. However, a sepatate pottion of this chapter 1s
devoted to the nonprofit approach, thus the assumption s made at this pomt
that the practitioner will function as a business, in a for-profit capacity.

Although many pradices are incoiporated, this is by no means manda-
tory. Another option is the unincui putated, sole proprictoiship. Of course,
where two or more counsclurs are in the same piadice, the alternative to
incorporating is forming a partnership. Again, whether one practices atone
or as part of a group is a matter that imvohes personality and economic
circumstances, rather chan simply considerations of law. But whether one
chooses to operate a counseling pr..ctice in one business fonm 1ather than
another is very much dictated by legal considerations.
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A chief determinant in this regard is peisonal liability —o1, more aceurately,
the avoidance of it. As a general proposition, the corporate fonn provides a
shield against personal liability. This is the case regaidiess of whether the indi-
vididl involved is a director, officer, ur employee of the corporation. Under the
law, the corporation is a separate legal entity that bears its owa liability. Hence,
the ‘assets of the individual vt individuals involved are gererally immune from
the reach of creditors and others who may initiate lawsuits.

- The principal {actors determining the business turm are likely to be the
perceived exposure to persondl liability, the tax aspects (discustion follows),
and the stringencies of creating and maintaining incorporation under the
appropriate stae's law. In sume instances, some o1 all of any potential legal
liability can be addressed by insurance. If the choice is the corporate form,
the incorporators must adhere strictly to the law of the state of incorporatien,
usually the state in which the counseling function is principally to take place.
If counseling is to be undertaken in vne or more additional states, the or-
poration will probably have to qualify in the othar jurisdictions in vider
do business as a “foreign corporation.”

It is itsportant to stress that incor poration is not mandatory, There are
some disadvantages to incorporation, but 1arely are the initial costs o1 annual
filing fees one of them. Instead, the disadvantages generally lic with the
formalities necessary to maintain the ot porate form. These indude separat-
ing the financial records of the sharcholders and the worporation, holding
regular meetings of sharcholders and directors, issuing, stock and maintaining
stock transfer records, and f.ling annual 1epoits. A+ to the advantages offered
by limited liability, this feature 1emains intact only as long as the worporate
formalities are preseryed. Failuie to adhere to these formalities can mean loss
of corpourate status and thus luss of the protection against personal liabiligy.

The corporate form is usually advantageous where there aie 1isks of tort
liabilities and where insurance is inadequate, unavailable, o1 expensive— an ad-
vantage that is rarely useful for wunsclots (see chapter 1). Also, a corporation
can itself go through bankiuptyy, meaning that personal bankiuptyy need not
occur should the ractice fail. Although a conp, ation can be an independent
borruwer, howesver, most lending wistitutions will not make loans to a dosely
held corporation n the absence of vne o1 1w1e personal guarantees.

In some states, if the corporate form is selected, the counseling practice
may be set up as a “professional corporation,” 1ather than vrganized as a
standard business corporation.

The differentiation made thus far between the private practitioner and
the employee should not obscure a fundamental point. An mdwidual o1 a
group of individuals may own the counseling "basiness™ and simaltancoasty
be an employee or employees of that business.

GOVERNING INSTRUMENTS

Regardless of which operational form is chosen, o business eutity must be
governed by two uperating instiuments. the document by whidh it is areated
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and the one stating its vperational 1ules. For a corporation, the document by
which it is creatzd is its “articles of inwi poration,” the contert of which are
dictated principally by state law. A corpuraton’s uperating 1 .des are contained
in its “bylaws.” For a partrership, the ueating document is the “partnership
agreement,” and a set Hf bylaws o1 other 1ules may be promulgared o guide
its operations.

OWNERSHIP AND GOVERNANCE

Every busitess has its owner o1 onwners. Oue who has an ownership interest
in a business } as an “equity” interest in the enterprise. Ownrership of a cor-
poration is evidenced by stock. These shates of ownersuip are 1epresented
by certificates. Without a stockholders” agreement o1 other 1estiiction, shares
of stock in a corporation may be freely tamferred. These shaies may also
increase invalue. In some cases, the featuie of nansferability of ownership,
coupled with the potential fur inceases in equity, is perceived as an advantage
of the corporate form. Parmership interests are equity holdings also. Unlike
stuch, huwerver, partnership interests are usually cncumbered by 1estiictions
in the partnership agreement as to transferability.

Both the cotputate form and the partnership form can produce cither
equality of ownerstup o1 “nmajority” (conuol) and “inony” imterests. In
either situation, a holding of an interest in a corpotation ot i a partnership
is an asset (perhaps with an accompanying lability) to be 1eflected on the
holder’s personal finandial statement. Every business entity must be governed
by one us moure individuals. The corpurate form will be govearned by a boaid
of directors, with the board’s functions delegated to an executive committee,
officers, and staff. I a partnership, cach of the partuers may have a governing
role or guvernance may be vested in an elected committee.

ORGANIZATIONAL ASPECTS

In forming a business entity, 4 number of vrganizational formahtics must be
followed. Among these are an v ganizational iweeting, with its proceedings
recorded in minutes. At this meeting, an organizational stiacture will be
selected, bank accounts authotized, and « lavwyer and accountant 1etained.
The corputate form 1eqaites nitial meetings of both the sharcdhwlders and
the buard of ditectors. At the initial ecting of a corpuration, ditectors othen
than thouse nanied in the artides of ineor potation way be eiected, as well as
the corporation’s officers.

TAX CONSIDERATIONS

The choice of vperational form has innmense federal and state tax conse-
quences. Although the activitics of an unincorporated sole propuctorship are
wnsidered w be among the acnities of the helivideal who administers the
business, the cotpuiation and the partership are both regarded as separate
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legal emtities. A corporation is dlso generally 1egarded as a separate taxable
entity. By contrast, the partnership is not a taxable entity but is a “pass-
through” vehicle whereby the partnership's income. tax deductions, tax cred-
its, and losses are transferred to the partners in their personal capacities.

Consequently, one of the disadvantages of incorporation can be “double
texation,” meaning that the cot poration’s net profits are taxed at the cot por ate
level and then Uistributions to the sharcholders, in the form of dividends, me
taxed to the recipieats. (Dividends paid by a corporation are not deductible
itens for the corporation.) Double taxation can be avoided by causing distii-
butions to the owners of the enterpiise to be treawed as compensation (sakany
or bonuses), which are deductible iteans for the corporation, o1 by clecting
“subchapter §” corporation status for the pracuce. One advantage of incoi-
poration, from a tax standpoint, is the ability of a corporation to accumulate
profits for future use, taking advantage of tax 1ates that are usually lower
than those imposed on individuals. Another advantage of ot poration is
the ability to create and enjoy the benefits of a vatiety of 1etitement, profit-
sharing, and deferred compensation pkins.

The transfer of assets to a corporation upon formation is not a taxable
event (see Internal Revenue Code (IRC) section 331). Theiefore, neither a
shareholder nor the corporation will experience any gain o1 loss as a result
of the exchange. Alsu, the assets in the cotporation euter with the tax basis
they had when owned by the shareholders, and the basis in the stock 1ecened
by the shareholders is the same as it was in the assets transferied.

The tax aspects of a sule proprietorship are 1eflected on aspecial schedule
of the individuaf’s personal tax 1etwrn (Form 1040, Schedule Cy. A cot poration
files its own in-ome tax retun (Form 1120, A partuership does not file o
tax return (because, as nouted, it is nout taxable) but instead files an iafor mation
return (Form 1065), with each partiier’s allocable share of income, dedudtions,
and credits reflected on Schedule K-1. The information fiem this schedule
is transferred to each partner’s individual tax return,

" r a counseling practice that is likely to gererate some wax losses in the
early years (due not only to expenses in excess of income but also o extensive
tax_deductions for depiediation and investment tax aredits 1esulting fiom
mitial acquisitions of furniture. equipment, and supplies), the foregoing may
seem to present a rather stark choice. Either incor putate for liability put puses
but lose the ability to write off tax losses personally, v cujoy the pass-thiough
of the tax benefits but risk exposuie of personal assets to o lawst. In fact,
however, there is a way to have the advantages of both.

Although the option is not always approptiate u1 ¢ven available, a coun-
seling practice can be oiganized as a small business o1 a subchapter $ cor-
poration (IRC sections 1371-1379). This is a federal tax law coneept, which
allows an enterprise to be created as a corpotation under state liw—thereby
preserving the shield against peisonal iability —y et be tieated as a pattucisiup
for federal tax law purposes. This means that the tax deductions and tax
credits experienced by the corporation are not frozen at the cotporate level
but are passed along to the stockholders in theil persona; ¢, padities.
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To be an § corporation, a cot poration must have these attiibutes. It st
have no more than 35 shareholders, have no note than one dass of stock,
be owned exclusively by individuals (01 estates v, certain tusts), and have no
sharcholders who are nonresident aliens. All shaireholders must consent to
an election to make a corporation an S emtity. The election is made at the
time of organization for the subsequent ta yea. o1 on wr befure the fifteenth
day of the third month of the taxable year. Although this form can hae
marvelous tax consequences as long as the tax lusses are flowing, it is a classic
two-edged sword in that all incomie flows through to the stockholders for tax
purposes, even if they do not actually take the money.

One other tax law featwe for the small enterprise pertains to how the
disposition of the stock is taxed. For example, where the vequisite winten
plan has been adopted, the seller of the stock at a gain would pay tax at the
capital gain rates. However, as a result of the Tax Reform Act of 1986, which
repealed the capital gains deduction, capital gain is taxed at the same 1ates
as ordinary income. It should be noted that, as this is written, Congiess is
considering legislation that woul! . csture a benefidal tax tcatment of capital
gains in relation to ordinary gains. If, on the other hand, the sale is at a loss,
it can be characterized as an “ordinary” loss (IRC section 1211). To be cligible
for this rreatment, a corporation must have less than $1 millon in capital
after the sale of the stock.

Tax Deductions

Wheiever a counselur’s prisate practice is condacted as a sepatate business
enterprise. such as a corpotation o1 pattnetship, most if notall of the expenses
incurred in the practice are deductible as basiness expenses (IRC section 162).
Purchases of capital items will probably give 1ise to depredation deductions
(IRC section 162) and investment tax aedits (IRC sections 167, 168, 38).

If the business is a standard worporation, the tax deductions and tax
credits are daimed by the corporation itself. If the business form is a pait-
nership or an S corpotation, these tax benefits flow through to the partnens
or shaicholders. When the counseliiig pratice is condudted as a sole pro-
prietorship, the counselor experiences the tax venefits personally.

Even though the counselor may be an cmployce of a luge institution o
of hisor her dosely held corporation, the coansclon may incar nonreimbuised
expenses in counection with the employ ment datics. Sumce of these expenses
are tax deductible, whereas others, as noted, may have to be capitalized with
the cost 1ecovered thiough the depredation allowance. Other expenses may
be permanently nondeductible, such as pasonal. living, o1 family expenses
(IRC section 262).

A variety of deductions are available to emp.syees o1 business owners in
their individual capacities intespective of thein statas in s clation to the busmiess,
consequently they are not discussed here. These items indade dedactions for
medic) expenses, chanable contnibutions (which can abso be made by the
business enterpiise, however), casnalty lusses, interest expenses, and taxes.
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In general, an individual can deduct all “ordimary and necessary™ ea-
penses paid or incurred in the condudt of a tade v business (1RC section
162). Employee business acductions may now be claimed as iteiized dedue-
tio. s only. Employee business expenses must be reported on Forny 2106 and
itemized on Schedule A of Form 1040 in order to chaim any deduction. In
addition, these expenses are subject o a 2% of adjusted gross income floor,
that is, in order to claim miscellancous itemized deductions, such deductions
must exceed 2% of the taxpayer’s adjusted gross income. Business expenses
that may be deducted inchude the cost of tavel, meals, and lodging while
awa) from home (IRC section 162(a)(2)), and certain expenses for education,
automobile, organizational dues, office at home, entertainment, and depie-
ciable items. Business-related meal and enterrainnient expenses are subject
to an additional limitation on their deductibility. In general, unly 80% of a
taxpayer’s meals aiid entertainment expenses are deductible.

Educational Expenses

An employee may deduct ail expenses fur education when undertaken for
the purpose of (a) maintaining o1 improving a skill 1equired in his vt hei
employment o1 (b) meeting the express 1equitements of the employer o1 the
requiremenis of law impused as . condition to the employee’s 1etention of an
established employment 1elationship, status, vt 1ate of compensation (Income
Tax Regulaion (Reg.) 1.162-3). Other educational eapenses are considered
personal and do not qualify as a business deduction. Nundeductible educa-
tional expenses are those that are (a) 1equited of an individual in order w
meet the minimum educational requitements for qualification in his ot hei
employment or (b) for education that is part of a program of study an indi-
vidual pursues that will lead w qualification for a new employment 1elation-
ship.

An emiployee can deduct expenses incutred for 1efiesher courses o1 for
courses cuncerning curtent developments, such as spedialized institutes o1
seminars, as well as for academic courses, as ong as the program of study
does not lead to the acquisition of an entirely new shill. If an employer reim-
burses tuition fees for an employee entolled i an educational wourse that
will be beneficial to a carcer in the employ<r’s business, the 1eimbuisement
is income to the empluyee. Becanse these amounts also constitute deductible
business expenses, Powever, they need now be 1epotted un the employee’s tan
return. (I the employer pays the tiition fees directly o the educational or-
ganization, the ammounts are ne..ompensatory to the employee—and non-
deductible by the employee.)

If an employee uavels away from home primatily t obtain educction,
the expenses of which are dedudtible as business eapenses, expenditutes for
travel, meals, and lodging aie also deductible. However, the pottion of ea-
penses attributable to incidental personal activities (such as sight-sceing) is not
deductibie. Also, if the empioyee’s reasons for travel away from home are
partly personal, unly the employee’s expenditures for uavel, meals, and lodg-
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ing that 1elate ditectly to the time aciually spent m cducational pursuits aie

deductible.

Travel Expenses

An employee may deduct expenses incuned in ttavehing, mcduding 1casunable
amounts expended for meals, lodging, and madental s sudh as telephone
charges, while anay fiom home overnight in the conduct of busmess (IRC
section 162(2)(2)). The general standard for deducting ttaveleape esis that
they must ve reasonable and necessary i the conduct of, and e dinectly
attributabie to, the employee’s business (Reg. section 1.162-2(a)). If a tip is
undertaken for pm puses vibicr than business, ttavel fares and inadental ex
penses a1 ¢ considered personal expenses, and expenses for meals and lodging
are deemed living eapenses, neither of which ame deductible. Nonetheless,
expenses incurted while at a destination that ae properly allocable 0 an
employee’s business are dedudtible even if the vavel and eapenses to and
fiem the destination are nondedudtible. Travel expenses paid o1 manied by
an employee in connection with « tip to a professional winention, seminat,
or similar meeting may be deductivle. The business putfoose must be the
primary purpose of the expense m ordei for the deduction to he avatlable.

If a spouse accompanics an employee on a business tip, the expenses
attributable to the spousc’s tav el are nutdeductible unless it can be adeguately
shown that his 01 ber presence on the tiip has a bona fide husiness pur pose,
Performance by the spouse of some incdidental serviee, such as the ocasional
ty ping of notes, will not qualify the expenses as deductible husiness eapenses.
It has been held that, if the presence of a spuuse vita business uip contiibutes
directly to the success of the business, such as thiough assisting the ampleyec
or establishing dose personal and business 1clationslnps with clients, the o~
penses attributable to the spouse’s tavel are deductible. It has also been held
that it is not enough if the alleged busimess function of the amployved’s spouse
is to be socially gracious.

Dedudtions fur tiavel eapenses (incduding meals and lodging) are not
allowable unless the employee substantiates, by Keeping adeguate 1ecords v
by providing sufficient evidence to cortobutate his o1 har own statement, the
amount of the expense, the time and place of tavel, and the business puipose
of the expense (IRC section 27 ((d)(1). Travel eapense  must be substantiated
by an account buuk, diary, statement of expense, o1 similar 1ccond, cach
clement of an expenditure must be 1ecorded at or near the time 1 s incunied,
and cach expenditure must be documented by recapts, paid bills, i siunla
evidence (Reg. section L271-512)). Speaal 1ules govern the deductibility
of eapenses inaned while attending a consents ., seminar, o1 similar meet
ing held in a foreign country (IRC, section 27-4(l)), .

Automobile Expenses

An employee can deduct the cost of matitaming an automobile f it s used
in commection with his o1 her business. The deduction is allowable only if the
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expenses are ordinary and necessary, and only with respect to the pottion of
the automobile expenses attributable to business, as opposed 10 personal, usc.
The automobile expense deduction can be ascertaied by () determining the
total amount of automubile expenses in.urred during te year nnohed and
(b) computing the deductible portion and multiplying that amount by o per-
centage based on mileage for the year that reflects hus  ess use. Cuder an
optional simplified niethod of comiputing the dedudtible cost of vperating an
automobile, the expense deduction may be determined by using o standard
mileage rate. Form 2106 i used for computing and 1eporting deductible
automobile expenses under either approach.

Costs that qualify as dedudtible automobile expenses indude outlays for
gasoline, oil, lubrication, washing, 1epairs, tires, supplies, parking fces, wols,
taxes, license fees, and insurance. Dedudiible costs do not indude the cost of
the automobile nor replacements that cither prolung the useful tfe of, v
increase the value of, the vehide, the cost of those ems must be 1ecovered
hrough allowances for deprediation. i computing deductible expenses with
respect to an automebile used for business, an employee can indade cach
year an amount representing o pottion of the depredation m value of the
vehicle. This deduction is likewise confined to the pottion of the cost of the
automobile allocable to business use. Spedial 1ul s himit the avalability of the
deprediation deduction in tie ase of lusury automobiles (IR section 280F),

Office at Home Expenses

As noted, a dedudtion is usually not alloned for personal, living, or family
expenses. For this 1eason. expenses atttibutable to a taspayer’s use of a per-
sonal residence (uther than fur interest, certain tanes, aml casudlty losses) are
generally not deductible. If, howeves, a pottion of au emiployee’s personal
residence is definitely and deatly set aside o office space and is used eaddu-
sively and regulaly as an office, at least o pottion of the eapesses of the
residence allocable to the office space should be deducible,

To tike a deduction for using part of a home for a business, that part
must be used eaclusively and 1egulaly. (1) as the prindpal place of business
for any trade or business in which the taxpayer engages, (2) as a place to meet
o1 deal with patients o1 dients in the notmal wusse of the taapayer’s tade
or business, (3) in comnedtion with the taxpayer’s tade o business, if using
a separate structare that is not attached to the house or residence, and (1) in

‘ addition, if the taxpayet is an cmployee, tather than self-cmployed, the busi-
ness use of the taxpayer’s home must be for the comenanee of the employer,
based on a facts and drcumstances test (IRC section 280(A)).

If, in the nurmal course of business, the aspayer meets paticuts ur ients
in his o1 her home, even though the tanpayer may also carry on busitiess at
another location, the expenses for the part ¢ the home used exclusively and
regularly for this bus .ess adtivity are deductible. This applics only to office
visits by clients, but does not apply to a oom whete the taapayer 1eceives
phone calls. The part of the home that the taapayer uses eaddusively and
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regularly to meet patients ut dients does not have tobe the taxpayer's principal
place of business. Counselors who nuaintain «!fices in their home generally
meet this requirement.

This deduction involves a prorated portion of certain nondisisible ex-
penses of the residence, such as property taxes, depreciation or rent, heat,
electricity, other utilities, repairs, and insurance expenses. Starting in 17 €,
evenif the taxpayer is in business, the cost of basic telephone service, includuiy
any taxes, may not be deducted for the first telephune line in the taspayer’s
home. Long-distance charges directly related to the business use of the home,
however, continue to be deductible. A full deduction may be obtained f. ,
repairs made directly to. or items purchased specifically for, the home office.

Even if home office expenses satisfy all the foregoing requirements, the
allowable deduction for them cannot exceed the amount of gross income
derived from the business usc reduced by the allocable portion of the mort-
gage interest and real estate taxes deductions. These limitations do not defeat
the deductions that remain available for honme-related deductions, such as for
mortgage interest, certain taxes, and casualty losses.

Entertainment Expenses

Expenses for entertainment are generally deductible, subject to the 80% lim-
itations discussed above, if they qualify as ordinary and necessary business
expenses. The deduction will not be allowed, however, unless the employee
is also able to establish that the expendituie was directly 1elated to the active
conduct of business or. in the case of entertaimment activity directly preceding
or following a substantial and bona fide business discussion. the item was
associaied with the active conduct of business (IRC section 274 ()(1,'A), Reg.
section 1.274-2(a)(1)). In the case of a facility used in connection with enter -
tainment, it must be shown that the facility was used primarily for the fui-
therance of the employee’s business (IRC section 274(a)(1)B). Lavish o1
extravagant expenditurcs for enteriainment are not allcsed as o deduaion
(Reg. section 1.274-1).

‘The term “entertainment™ means any activity that is gene.1ally considered
to constitute amusement o1 1ecteation, such as entertaining business dients
at night clubs, cocktail lounges, theaters country dubs, golf and athletic dubs,
sporting events, and on hunting, fishing. vacation. and similar tiips. To satisfy
the “divectly related™ test, it must be shown that (ay at the tine the expenditure
was made, the employee had more than a general expectation of deriving
income or uther specific business benefit at some indefinite unie, (b) duimg
the entertainment petiod to which the expenditure is 1elated, the cnployee
actively engaged in o1 1easunably expected to engage in a bona fide busimess
transacaon (e.g., 1 meeting or negotiations) for the purpose of vbtaining a
business benefit, (¢) the prindipal character o1 aspect of the combined business
and entertainment to which the eapenditure was related was the active conduct
of the employee’s business, and (d) the expendituic was allocable to the em-
ployee and o a person o1 persons with whom he ot she engaged inthe actve
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conduct of business during the entertainment, o1 with whom the cimployee
would have engaged in such active conduct of business if it were not for
circumstances beyond his o1 her control (Reg. section 1.274-2(¢)(3).

Anexpenditure for  _rtainment will also be considered dizectly related
to the active conduct of .. employee’s business if it is established that the
expenditure was for entertainment veeurring in a cear business setting di-
rectly in furtherance of such business (Reg. secuon 1.274-2(c)(4)). In this
instance an employee must clearly establish that any 1edpient of the enter-
tainment would have reasonabl, known that the employee had no sigmficant
motive in incurring the expenditure other than directly furthering his o1 her
business or that there was no meaningful personal o sodal relationship be-
wween the employee and the recipients of the entertaimment.

An expenditure for entertanment will generally no: be considered to be
directly related to the active tonduct of an employee’s business if the enter-
taimnent occurred under arcumstances i which there was littde o1 1o pos-
sibility of doing su. Such chicumistances might indude (a) events at which the
employee was not preseunt, (b) situaions i which the distractions were sub-
stantial. such as a meeting o1 discussion at a nightclub, theater, w1 spoiting
event, and (¢} sudial gathergs, o1 groups induding people other than basi-
ness associates, at places such as cocktail lounges, counay dubs, golf and
athletic clubs, or vatation resorts (Reg. section 1.274-2(¢)(4)). An employee
may, however, rebut these presumptions by dearly establishing that such
expenditures were directly related to the active conduct of business. A strict
reading of the law 1equires that, even where the entertaimment deduction is
otherwise established, an employee should 1efiain fiom deducting that por-
ton of the expense that he v1 she normally would have spent in any case,
suth as the employee’s portion of a luncheon o1 dinner bill. This 1ule seems
to be enforced only in instances of abuse, however.

As noted, expenses of an entertainment activity that directly precedes o
follows a substantial and bona fide business discussion are deductible if the
item was assoclated with the active conduct of the employee’s business (Reg.
section 1.274-2(d)(1)). The entertainmentis consider ed sufficiently assodtated
with the actve conduct of business if the employee establishes that he or she
had a dear business puipost i1 making the expenditure, such as to obtain
new business 01 to encomage the continuation of an existing business 1¢la-
tonship (Reg. section 1.271-2(d)(2)). Whether any meeting, negotiat. .n, o1
discussivn constitutes 4 ‘substantial and bona fide business discussion™ de-
pends on the facts and cncumstances of each case, It must be established that
(a) the employee actively engaged in a business meetng, negotiation, discus-
sion, o1 other bona fide business transaction, vther than cinter tainment, for
the purpuse of ubtaining mmcw.ane or other spedfic business benefit, and (b
the transaction was substantiai i 1¢lation o the anertamment (Reg. section
1.274-2(d)(3)(1)). Entertainment that uccurs on the same day as a substantial
and bona fide business discussion is considered o diveatly precede o follow
the discussion. Otherwise, the facts and cinicuinstances of each case are con-
sidered, induding the place, date, and dutation of the business discussion,
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whether the employee o1 the business assodiates are frum out of town, the
dates of arrival and departure of vut-of-tuwn assuciates, and the 1easons why
the entertainment did not take place on the day of the business discussion
(Reg. section 1.274-2(d)(3)(i1)).

An expenditure for a facility used in connection with entertaininent may
also be deductible as a business expense. Personal or real property owned,
rented, or used by an employ ee will be considered « “fadility used in connection
with entertainment™ if it is used for or i connection with entertainment,
unless such use is only inadental and insubstantial (Reg. section 1.274-2(e)(Z)).
Examples of such property indude yachts, hunting lodges, fishing camps,
swimming pools, tennis couits, bowling alleys, autuinobiles, airplanes, apart-
ments, hotel suites, and homes in vacatior: resorts (Reg. section 1.274-2()(2)(1)).
Examples of expenditures for entertainmem fadilities include deprediation,
vperating costs (e.g., rent and utility charges), expenses for the maintenance,
preservation, or protection of a fadility (e.g., repairs, painting, and insurance
charges); salaries or expenses for subsistence paid tu caretahers or guards,
and losses realized on a sale or other disposition of a facility.

As noted, in order to be deductible, the expenses of a fadility used in
connection with enterainment must not only be directly related to the active
conduct of the employ ee’s business, but the fadility also must be used primarily
for the furtherance of such business (Reg. section 1.274-2(a)(2)). Again, all
the facts and circuinstances will be considered n applying the primary use
test. Generally, itis the actual usc of the facility that establishes the deductibility
of expenditures with respect to it, 1ather than its availability for use or the
employee’s principal purpose in acquiring it. Primary use is generally decmed
established if an employee can shuw use in furtherance of business in excess
of 50% of total use (Reg. section 1.273.2(e)(4)).

Deductions based un enterainment expenses are not allowable anless the
employee substantiates by adequate reconds un by sufficient evidence wono-
borating his or her own statement the amount of the eaxpense, the time and
place of the entertamnment, amusenient, recieation, vl use of the fadility, the
business purpouse of the expense, and the business relatunship to the emnployee
of th: persons entertained or using the faulity (IRC section 274(d)(2),(3)).
Entertainment expenses must be substantiated by an account book, diary,

. statement of expense, ur similar 1ecord, cach expense must be recorded at
or near the time itis incurred, and each item must be documented by receipts,
paid bills, or similar evidence fur an expenditur. of $25 u1 moure (Reg. section

974-5(c)(2)).

Substantiation Requirements

The Internal Revenue Service may 1equire an employee to substantiate such
information concerning deductions based vn expenses as nay seen tv be
pertinent in determining tax liability. Ordinaiily, huwever, substan ition of
expense account infurmation is required only of the following categories of
taxpayers. (°, thuse who are not required to account to their empluyer or
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who do not account, (b) those whose business expenses exceed the total amounts
charged to or received from their employer and who caim a deduction for
the excess, and (c) those whose employers are deemed to have inadequate
accounting procedures for the reporting and substantiation of expenses by
employees (Reg. section 1.162-17). One method of substantiating expenses
incurred by an empioyee in connection with his or her employment is thuough
the maintenance of a diary or record of expenditures, kept in sufficient detail
to enable identification of the amount and nature of an expenditure. The
employee should also preserve supporting documents, espeaially in connec-
tion with large or exceptional expenditures.

An employee who incurs expenses for business reasons may be wholly
reimbursed, partially reimbursed, or not reimbursed at all by his o1 her em-
ployer. Certain requirements are imposcd in connectiv  with the tederal
income tax return of employees. An employee need not 1epoit on a tax 1eturn
expenses incurred solely for the benefit of the eniployer for which the em-
ployer is required to account, which are chaiged directly o1 indiectly to the
empoyer, or for which the employee is paid thiough advances, 1eimburse-
ments, or otherwise, provided that the total of the amount of the payments
is equal to the expenses incu.red. However, in this case, the employee must
state in the return that the total amounts chaiged o o1 1eceived from the
employer as advances or reimbursements did not eaceed the employee’s o1-
dinary and necessary business expenses.

Should the total of amounts charged to or 1eceived fiom tie employer
be in excess of the ordinary and necessary business expenses incunied by the
employee, and the employee accounts to the emplover for the expenses, the
employee inust include the ¢x.ess as part of his or her gioss income. Again,
the employee must so state in the tax return. However, to dain a business
deduction for the excess, the employee must submit a statement (Form 2100
as part of the tax return showing the following. (a) the total of any charges
borne by the employer and of any uther amounts 1eceived from the employer
for payment of expenses, whether by means of advances, 1eimbursements,
or otherwise; (b) the nature of his or her occupation, (¢) the number of days
away from home on business, and (d) the :otal amount of ordinary and
necessary business expenses incurred, broken down intv broad categories such
as transportation, meals, and lodging while away fro.. home overnight, en-
tertainment expenses, and other business expenses.

if an employee is not required to account o an employer for vrdinary
and necessi.ry business expenses, or, if required, fails to account for the ex-
penscs, the employee must submit a statement as part of his o1 her 1eturn
showing the same information as the empleyee who does not account to the
employer. However, thie difference in this situation is that the amounts of alf
advances or reimbursemnents must be reported by the cmployee as £aoss in-
come, and expenses incurred should be shown as deductions on the. 1ewun,
with any excess of advances or reimbursements oval expenses Catered as
income from “other™ sources. Thus, an employee who is 1eimbuised in the
amount of his or ! 1 outlays for business purposes, whete the expenditues
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do not exceed reimibursements, end the employee acconnts to the employer,
is relieved of ary obligation o 1epurt the expenses on the federal income tas
returin.

NONPROFIT ORGANIZATIONS

The foreguing discassion 1s predicated on the assumption that the counsei_n’s
private practice i1s conducted by means of a for-profic (business) entity. How-
ever, the work of the counselor may well be appropriate for another form.
a nonprofit orgamzation. For counselors, the choice of operatonal form in
this context is the nonprofit corporation o1 unincot porated association. There
is no such thing as a nonprofit partnership.

The unincorporated nonprofitis formed by adopting tie aeating doc-
uinent—a “constitution”— and thereafter sone vperatonal rules, namely, by-
laws. If the nonprofit co1 poration is the velice, the governimg mstiuments
are the same as discussed above. artides of mcor poration and bylaws. Nearly
all states have a nonpiofit cot puration act (o be contrasted with a business
corporation act) under which the nenprofit cor poration may be formed. The
decision o ineorporate essentially imolves the saime considerations m the
nonprofit setting as in the for-profitsetting. Also, the governance aspects are
the same inthat the nonprofitentity will have a board of directors and officers.

A fundamental mythshould be dispelled at diis point. To be nonprofit
dues not mean that the enterprise cannot carn a “profic” in a financial o1
accounting sense. (Indeed, many nonprofic vrganizations ¢:¢ quite profitable
in that regard.) The basic charactetistic distinguishing 4 nonpiofit from a for-
profit is that the former wannot have ulldcll)lllg equity holders (sach as
sharchold. .5, to whom net earnings are paid in the forn of something akin
to dividends.

The nouprofit form is the most appropiiate if the counsclon is motvated
Iss by an vbjectve of building a business and more by the prospect of op-
erating a program with emplhasis on 1cscarch, publicadons, sciminars, o1 the
provision of certain types of counseling services. Again, this approach does
not preclude a wounselor from “owning ™ the entity i the sense of controlling
its board of directors v 1eceiving money from itin the form of 1 (1easvnable)
salary, if an employee, or other payment, if an independent conuactor.

There are many dd\ulllldbtb to the nonpiofit forne. In many mstances,
the chief advantage is that the nonprofit vrganization wan be exempt from
federal incom  axation (IRCsection 301(a)). Fur the most pait, tax exemption
is available to organizatione whose programor programs are within the boands
of what are considered charitable, educational, o1 sdenufic activites (IRC
section 301(c)(3)), although the entty may als, gaalify as a social welfare
urg.mi/,.llion (IRC secuon 301()(4)). The meaning of the term “charitable”
is manifuld, it wan embrace objectives such as the promotion of health, the
telie " or the distressed o the uupmenslle(l ot the advancenient of education
or sdence. What is “educatonal™ usaally is a function of training and instine-
ton, either of individ aals o1 of the general public. The tenm “scicnliﬁc" tends
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10 be synonytaous with 1esearch. I an o1 ganization can quality 101 tax-exempt
status under fed.val tax law, there probably is a compatable dassificanon for
it under state law and, where applicable. under local taw.

For those organizations that qualify as charitabk, educational, o1 scienufic
entities, 2 useful feature is the ability to atiadt conuibntions that are tas-
deducible by the donors. Tax deductibility for charitable @its is not only
available for federal income tax pur poses (IRC section 1704, but also for estate
«nd gift tax purposes (IRC sections 2033, 2322). Chatiteble fundiasimg can
be an effective way 1o capitalize an organization and o wnumue 0 support
its financial reeds. (Howevel, some states have chatitable solidtation acts that
may require the organization to tegister and to 1 cport annnally to the state.)
Lrganizations that qualify for tax exemption often also are eligible tor other
advantages. For example, for some v1ganizations, a meaningful asset 1s the
ability to mail at the special second-class o1 thitd-class postal 1ates.

Some tax-exempt o1ganizations must adhere to certain limitations that
usually are not otherwise applicable, such as constiaints on lobbying and
political activities. Tax-exempts must file an annual 1eturn with the IRS,
although it is an information teturn 1ather than a tax 1etun (IRC section
6033). 1 a tax-exempt o1 ganization 1eceives 1evenne from a business acuyiy
that is unrelated to its tax-exempt function, it may have to pay a tax on that
business revenue (IRC section 311-311). \ counselor does not necessatily
1ave 10 select wholly between the for-prohit or nonprofit form. A counseling
Fractice can be housed in a for-profit entity, with a tax-exeat o1 ganization
arfiliated with it

LICENSURE

One aspect of private practice of prime intere. «w today’s counselor is the
matter of state ficensure. At the piesent, seven states have licensing laws
(Alabama, Arkansas, Florida. Idaho, North Catolina, Texas. and Virginia).
Howeuer, there is interest in the subject nauv  aice. Fron a regalatory stand-
point, a state licensing law usually provides fo. the isuance of a license 1o a
qualified professional counselor. (An individual may be able o practice witl,
out being a professional counselor. however, under the supervision of a
professional counseloi.) One of the prerequisics to qualification. 1s that the
individual must pass an ex.amination, conducted under the auspices of a Loard
of examiners. The license must be renewed petiodically. The boad of ex-
aminers is usually empowered to 1evoke o1 suspend a license, o1 o otherwise
discipline a professional counselor in the event of certain dircumstan.es. Due
process requirements are embodied in the Lu.v.

These statutes also create the beard of exo s, state the cligibility of
those who may be appointed 1) the board, ard ucwcate its functions. State
licensing laws exemp: fiom their purview the counseling activities for those
who function as employees. Thusc who serve within certain stated professions,
such as medicine, law, social work, and psycholugy, are also exempted from
the requirements of these laws.
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Counselo licensing laws have come imto being only mrecent years (War -
ner, Biooks, & Thumpson, 19601 and 1eflect a tension in the tegulatory setung
between counseliag and uther professions, chicfly psychology and sodal work,
Licensing laws abso 1eflect the emergence of counseling as a private pra tice,
rather than as solely the domain of employcees of educational nstitutions and
othe. agendiés. These laws protedt counsclons against thuse «ho would enjoin
their practice uwless the counselors can also qualify as another type of prac-
utionet, principally as psychologsts. Indeed, the origin of these laws indudes
a court opinivn holding that counselors camot practice without a license in
psychology (Weldon v. Board of Psychologist Exammers, 1982).
< The first counselor hicensing law was enacted n 1976 in the Comiaon-
wealth of Virginia. This statute was the product of mtense work by the coun-
seling profession, and six laws have subsequently been adopted (McFadden
& Brooks, 1984). The hicensing movement, which o .anues as a high priotiy
of the profession, is part of the laget evolution of professivnal identity, 10 le,
functjon, and prepavation.

PROFESSIONAL LIABILITY INSURANCE

It is hoped that the furegoing pages do not present o bleak a legal pictue
fur counselors. Evidently, the oppor tunities for findigg a counselor to be labie
are on the iucrease, as are the numbers of people who are puised t sue in
pursuit of damages. Although the ultinate answet is for counsclons to conduct
thenmiselyes in a manner that discourages even the potential for lability, the
foreguing pages indicate that this is not always a simple objective. Jusurancee,
however, is another affirmative defense available to counselors.

Counselors arefgencially aware of insw. mee in a variety of contexts,
ranging from health and acdident coverage o property, tite, and life insar-
ance protection, Professional hability msutance is another form of protecuon
that is becoming more widely available and connmon in the coanseling paofes-
sion. The term professinal liability tswrance actually covers i should cover)
two distinut types of hability. (a) malpractice, the conn sion of an unprofes-
sional act or failuie to act in the course of a counselor’s professivnal peifor-
mance o1 as & result of counseling duues, and (by injury 0 another, i the
sense uf a physical imjury. Insurance policies are available that provide pro-
tection for counselurs should - - ifessional liability, o1 the thieat of it, arise.
Counselors should pay parti attention to these features of any profes-
sional liability insurance policy

1. The scope of coverage (the pmagraplis) tided “Exclusions™ may be a lage
segment of the policy);

2. The monetary limits of coverage for liability;

. The cost; and

4. Who selects Jegal counsel.

s

The American Alsodation for Counseling and Desvelopmeut, thiough its
Insurance Trust, spunsuts a plan of professional and personal hability insui -
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ance foritsm. nbers. For details of the progran, write to the AACD Insutance :
Trust, 5959 Stevenson Avenue, Alexandria, VA 22304
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APPENDIX A

Ethical Standards of the American Association for
Counseling and Develupment (1888)

PREAMBLE

The Assoctation is an educational, scenhific, and
professional organization whose members are ded:-
cated to the enhancoment of the worth, digmty, po-
tential, and yongueness of each \dincual and thus
to the service of soctety.

The Association recognizes that the role defintions
and wok settings of iss members include a unde va-
riety of academic disciplines, levels of academc prefr-
aration, and agency services This diversity reflects
the breadth of the Association’s interest und influence
It alsa poses challenging comjilexaties w efforts lo set
standards for the performauce of members, destred
requisile frrepration or practice, and supportmg so
cial, legal, and ethical controls

The specification of ethical standards enables the
Association to clarify ta present and future memb- rs
and to thase served by members the nature of ethical
responsib  sies held 1 common by ts members

The exstence of such standards serves to smulate
grealer concern by members fur ther mon prrefessional
Junctioning and for the conduct of fellow profes-
sionals such as counselors, guudance and student per-
sonnel workers, and others in the helping professions.
As the ethical code of the Association, this document
establishes principles that define the ethical behavior
of Assocration members. Additional etlucal guidelines
developed by the Assocration’s Duvstons for thew spe-

«alty areas may further define a member’s ethical
behavior.

Section A: General

1. The member mfluences the development
of the profession by conunuous efforts to -
prove professional pracuces, teacling, serviees,
and research, Professional growth s conunu-
ous througbout the member s career and 1s ea-
emplified by the development of a philosophy
that explains why and how ameniber funciions
m the helping relavonshup, Members must
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gather data on their effecuveness and b guided
by the findings. Members recognize the need
for (.'omimling eduzation to ensure competent
service.

2, The memsber has a responsunlity both to
the mdimvidual who 1s served and to the msti-
tunon withm which the service 1s performed to
mamtain lugh standards of professional con-
duct. 'he member strives to mamtam the mghe
est levels of professional services offered to the
mdividuals to be served. The member also stnves
tc assist the agency, orgamzation, or institution
in providimg the highest caliber of professional
services. The acceptance of employment m an
mstitution mphes that the member s in agree-
ment with the general pohaes and prinaiples
of the wstitution. Therefore the professional
activie  f the member are also m accord with
the objectives of the mstitution. I, despite con-
certed efforts, the member cannot reach agree-
ment with the employer as to acceptable
standards of conduct that allow for changes in
msututional policy conduave to the positive
growth and development of clients, then ter-
mmatng the affihaton should be serously
considered,

3, Ethical behavior among professional as-
socrates, both members and nonmembers, must
be expected at all times. When mformation 1s
possessed that raises doubt as to the ethical be-
havior of professional colleagues, whether As-
sociation members or not, the member must
take action t» attempt to rectify such a condi-
tion. Such action shall use the institution’s
channels first and then use procedures estab-
lished by the Association.

1. The member neither daims nor implics
professional qualifications excreding those
pussessed and s responsible fur correcting any
misicpresentativie of these qualificauions by
others. )

15. In establisting fees fur professional
counseling services, wicwbers must consnder the
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finandial status of clients and locality, i the
event that the established fee stmcture s m-
appropriate for aclient, assistance must be pro
vided in finding comparable scrvic s o
acceptable cost.

6. When ntembers provide mf  ianon to
the public or to subordinates., pees, vt sup
visors, they have a resporoability to cusaie tha
the content is general, unidentificd <hent
formation that is accmate, unbiased, and o
sists of objective, fictual data.

7. Members recoguize their buundanes of
competence ad provide only those servaces awl
use only those techuiques fur whide they i
qualified by training or expericie. Moubars
should only accept thuse pusiions fur sl
they are professionally qualified.

8. Inthe counseling relativnship, the coun
selor is aw ate o the imimacy of the relationship
an! auintains respect for the dient arad vonds
engaging i adtivities that seeh o meet the
counsclon’s persunal needs at the ovpense of
that client.

9. Members do not condune 1 engage
sexudl harassment which is d tined as Jdedib
crate or repeated comments, gestuee s, o1 phas
ical contacts of a sexual nature.

10. The member avoids bringimg peasotial
issues into the cornseling iclatimship, espe
dally if the potential for harm s prosent.
Through awareness of the negatine tnpat of
Lot radial and sexual stezeotyping wiad dis
criminatiot, the counselor guards the individ
wdl rights and personat dignits of the dient ae
the counseling 1clatioushi).

1. Products o1 services provided by the
member by means of dassivom instiaction,
public lectures, demunstiatives, winten wii
des, radiv or television progranss. on othes types
of redia must meet the aiteria ated inthese
standards.

Section B:
Counseling Relationship

This section refers t practices and proe
dures of individual and'or group counscling
relationships.

The member must recognize the need fa
dient freedom of chwice. Undar thuse aicum
stances where this is not pusible, the membes
must apprise dients of restrictions that nay
limit their freedom of choice.

1. The membet’s primary obligativn isto e
spect the integrity and promute the sedlase of
the client(s), whether the cient(s) is (are) as
sisted individually ot in a group relativishg.
In a1 group seting, the member is also 1cspun
sible for taking reasonable precautions o pao
tect individuals from pliysical and.an

pyvchulugioal irae worouhmg from aera-
ton withia the group.

20 Membets make proviswas ol manan-
g confilenality m e stwirage and dispusal
ol 1ecords and follow auestablished e e
tention and dispos.tion poliey. 1he o ang
rcdavonslap and nformation resulung, dicre-
from mustbe hept confidentsal, consstcac anth
the ubhigations of the member as a prosossional
persune I a group counseling scumg, the
counsclor must set a norm of confidentiality
rcgarding all group patiapants disdususes,

3. I anmdiadual i aicady nea counseling
tclationship aath anuther professiwnat person,
the membar dues not enter o a counseling
rcdationship sathow firse comacingg and re-
cenvig the approval uf that oiber professional.
It the mamber discovers that the dient s
anuthar wunsding redationsinp afrer the coun-
schug rcdatiunstup begms, the member st
g the wnsent of the vther prolessional v
tertnote e scdatiotslup, undess the chem clecs
to tenmimate the other relationship.

L When the dient’s condition mdicates tha
thera s dean and mmment danger to the cien
i uthars, the member must ke 1eamsutiatae
personal action ur mform tesponsible author -
s, Guansultation with uthar professiunads must
Le used whiete pussible. The assangption ol 1e-
sponsibaliy for the aicut sgs ) beliavion must be
tahen vnlv after careful delibesation, The cient
sast be mvohvad s the ieuamption of sespon-
sibality as quickly as pussible.

3. Revonds ot the counsehng relativuslip.
mcdduding mtenen notes, test data, corie-
.\pulnlgllu. W Icunlhng,\. clectiome data
stutage, aud vthiar ducamems are to be con-
sidered profossional mdonmaton fur use
counsehing, and they shouhd not be consud-
cral a part ol the ceards of the wstitution
o1 agency i which the counselor is employed
unless specified by state statute or regul:ttion.
Revelation to others of counseling material
must occur only upon the expiressed consent
of the client

6. In view of the extensive data storage and
processing capaaties uf the computer, ‘the
mctuber ot asate that data mantaned on
a computer is: (@) hmited o information that
15 appropniate amd pecessary for the services
being provided, by destioyed atter nos deter-
wined that the mbusmation s o longer of any
valog e provihing senvices, and g restaad
mtenms of aeeess o apprupnate staff member s
mvolved mthe provsion of setvaces by wsing
the best computer secanty mcdhods avalable,

7. Use of data dersed brom a wounseling
icdationshu for purpuses vl counselun tannng
vt resedith shall be conlined o content tha
can be disgaisd o ensure full prutecuon ol
the denuty of the subject chent,
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8. The member mast mform the chent ot
the purposes, goals, techniques, 1oles of pro-
cedure, and limitations that may affect the 1e
lationship at or befure the tme that the
connseling rationship s entered. Whenwa k
ing with minors ur persuns who are unable w
give conseny, the member prroteas these chents
best interests.

Q. In view of common msconeepuons 1
lated withe pereened mheren salidity of com
puter-generated data and nanatine reports, thy
member mustenstre that the dient s prosuded
wuh infurmation as part of the commeling 1e
Ltwuslup that adeyuately eaplams thie lunta
tions of computer technology.,

10. The member must sticen prospectise
group pattiupants, espeaially when the aa
phasis s oun self-understanding and grosth
thiough self-disdlusure. The mambeor niest
nuintan an awareness of tae group pa <
pants’ wmpaubility thirougliout the b of e
goup.

11, The member may divse o consalt wath
auy uthar professivially comipetent peson abiou
acient, In choosing a consudtant, the membe
must awottl plaang the comsaltant i a contha
uf Tntarest staaton thae wouhl predude the
consultant’s being o pruper paity to the e
ber's efforts to hely the clien.

12, I the member determaaes ansnabndugy
o be ol professiond assistar. . to the dient, the
member must either asoid ingiaung the coun
seling relativnship or unmediatdy it mmate
relativislap. In cither event, the mcmbes st
suggestappropaantc ahicraamnes., ( Fhe b
must be hnuwledgeable abua icfennal 1
suurees »o that a satsfactony pcfared wan e
inttiatal,) In the evan the dient dedines the
suggested referval, the membet i ot obhigatad
tu continue the telationship.

13. When ilie wember has other 1cdation
ships, partivdarly of an wlintustianve, supe
sisury, ainbut evaluative tature withi o midisidaal
seehing coumseling services, the member must
nut senve as the coutiselor b shoukl iefa the
individual to anuther professional. Only woin
stanees where sacls an alternanve s anaadalile
and where the indisualual’s stuawon wattants
conteling it sentan shiould thee neanldes oy
ter inw andor niaintam o counsching s daion
ship. Dual relativnships with cicnts that nugh
impair the member’s objectivity and professional
judgement (e.g.. as with close friends or relatives)
must be avoided and/or the counseling relation-
ship terminated through referral to another
competent professional.

14. The member will wvotd any type of sex
ual intimacies with cicuts. Sexual tcdavonshaps
with clients are uncthical.

15. All experimental mctho®s of veament
must be dearly indicated to pruspectne teap

senits, and safets prevastions are to b adhered
10 by the member,

16. Whanncomputar appdianons are wsed as
a compottent of counscing services, te mem-
ber must cisede that, ay the dieat s nacdlee-
“wally, cinstivnally. and physically capable ol
using the computer apphicanon, by the com-
puter application is appropriate for the peeds
ol il dient, (¢ the dient understamls the pa-
pose and uperaton of the cnputer applica-
twon, aml (ya follow-up of dient av. of o
weraputet appheation i prosaded w Lath con-
rect possible problems (msconceptivns vt m-
appruprtate wsey atad assess subseyuern neals,

17. When the member is cagaged i short-
WED O IFCAUNCL UG [ UZ1aIns (G,
miarathivies amd uthar encouner-type ut growih
groupsy, the member enswies that there o
profesonal assstaee availible duning aral
fullowing the group experience.

18. Shuubl the member be engagad i a nok
setting that calls for any variation from the above
stareneqins, the smember s vbligated to consua
with adicn profossivnals whenesear possible o
conider justifiable alternaties.,

Li, TLe member must enswie that menbers
of st alune tacal, rehgous, disalality, and
SU UL vhiutn gl""ll\ h.l\'(. C‘lllnll ALY (L
computet applivations ased w support coun-
scling serviees aral that tic content of avalable
UlnpulcLt .lpphmlluln dues ot discissaie
agastst the groups descnbed abose,

20, When compaar apphaaions we desa-
uped by the manber o wse by the general
public as sclf hedpstand-aloie compaer suhi-
wate the metmber st anure dhat, tay self-
licdp comspanet apphications we designed from
the begamnng w fundion i astasd-alune man-
Bl ay up|m.\u| tu lllmhf)‘lllg suftsare thae aas
vnginally designied w requnic support from ¢
couinclut, by sclf hddp conputer apphicaions
will ndude sathin ihe program stacmems
n.,:‘.nnlmg‘ ateaded WCE GULUIIeS, Sugpost-
s fut wsing the suftsare, a descpiion of i
conhions atwdar which sddf help compna
applicausns nnght not be appropiae, wnl o
desanption of when amd Toow connsehing sei-
vices mghit be bene vad, ad G the mranaad
(lll .\ll(.ll nl|lllh\nlllll“\ “l" lll\lll\l\ lllk l‘lhllll]"
watiuns uf tlic ||(.\(.lu|ru. the des clulilllclll jrae
e sadidauun data, aal vperaimg procaluses.

Section C:
Measureme. °: Evaluation

The primary ¢ pse of educational and
peyclivlugieal 1eung i 1o provide descpuse
neasures that are objecuve and mterpretable
a wther compaiaine u absolute tems, e
wembar most recuginge the sead wmepiet
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the stawenients that follow as applving tu the
wholr range of appraisal techniques induding
test and nontest data. Test restilts constitue
ouly one of a vuiety of pertinent sourees of
information for persunncl, guidance, and
counseling decisions.

1. The member must provide spedific on
cutation or infonmation tu the exannticeys) prios
to and following the test administration su that
the results of testing may be placed in proper
perspective with other relevant factors. In so
doing, the member must recognize the effects
of sociveconomie, ethnic, and culiaral factors
on test scores. It is the member’s professivnal
responsibili.y to use additional mwalidated L.
formation carefully in modifying intcipnca
tion of the test results.

2. In sclecting tests for use ina given s
uationor with a partictlas ient, the membies
must cousider carcfully the specific validity,
reliability, and appropriateness of the testiss,
General validity, relability, and related issucs
may be questioned legally as well as cthically
when tests are used for vocational and edu-
cational selection, placemend. v couuseling.

3. When making any statemetts to the
public about tests and testing. the member
must give accurate mformation and avoid false
caims or misconceptions. Special efforts are
often 1equired to avoid unwarranted con
notations of such terms as 1Q and grade
equivalent scores.

4. Ditferent tests demand «diffaent leseds
of competence for administration, scormg, aimd
interpretation. Members miust 1ecugnize the
limits of their competence and perfonn vuly
those fur ctions fr which they wic prejrared
In particalar, niembers using computa basald
.estinterpretations must be tained i the
coustruct being measured and the specific in-
strument being used prior to using this 1ype
of computer application.

5. Insituations where acomputer is used [
test administration and scoting, the miclx o
responsible for ensting that administatnm and
scoring programs function propeily to provde
cicents with accurate test resulis.

6. Tests mustbe admintistered aides i sanie
conditions that were establishal in then stan
dardization. When tests are not administered
under stmdard conditions vt when unasual
behavior or irregularities ueeur during tie test
ing session, those conditivns must be noted ainl
the results designated as movalid or of ques-
tionable salidity, Unsupervised o inadaguatdly
supervised test-taking, such s the use of tests
through the mails, is considered uncthical. On
the other had, the use uf instuments that aie
so designed or standardized 1o be sl
administered and self scored, such as mteics
inventories, is to he cnconraged.
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7. Fhe meanimgfaluess of test sesults aseld
m paasunincd, gandanee, aid coamehing fune-
uuns gencrally depends onihie exammnee s an-
fanubarny woh the speafic nems on 1he test.
Amy praor coaching or dissennmation ut e test
materials can invalidite test results, Therefore,
test seenrnty 15 wne of the professional obliga-
uwns of the membes. Gondions 1ha prodace
st fnuiabile st tesahs must be made hnown
to the eximinee.

8. The purpose of testing and the explien
usc uf the 1esalts mast be mude Miovn w the
exainee puol o testng. The connselur must
cisare that ustnament lmmations are ao zx-
ceedad awd that petiodic seview andian setest-
mg a1 matle to prevent dhiem *creoly g,

9. The examinee's welfare and explicit prior
understaudnig must be the aneng for detar-
nuwang the teapenss of the test 1esults. The
manber mast see that spe ific mterpictation
accotpaties any aclease of mdinadad v group
st data. The mterpretstion of 1est data nrast
e rddated 1o the exammees partieula cons
cerns,

10, Manas esponaible tor making deu-
suns basedd on test 1esults have an andersiandd
mg vl cdacavonad and  psychologieal
mcaswiemcit, validavun anena, and test re-
search,

L The embed must be cautions when m-
terpreting the resuis of tescarch mstwens
possessing msufficient teclancal data. The spe-
afic putpuses for the ase of such mstraments
mast be stated exphatly o exannneces,

12, The nwmber must proceed with casion
when aiempting o aaluae and meerpret the
peunance of wmotity group membas o
uther gy sums whu wie not sepresemesd m the
nur group ol wlich e msteson ot was stan-
dardized.

1. When womputer-based 1est nnerprenas
tions e developed by the memb. s to support
the wsessment process, the member musy ca-
sute that the saludity of such snerprerations 1»
otaulblicd prn w the comeraal disibue
tun of such ¢ cmputes apphicaton.

14, Fhe member 1ecognizes ihat tes resalts
sy become ubnolete, The mewber will avand
aind pravent ihe misuse of ubsulete test 1esubis.

15, The nieniber mast guard agamst the ape
pruptlaion, l(.[uu('(lumh. ut modtficaiion ot
published tests ur parts therest withiont -
hiowledgemant and peianssion from ithe pre-
vious publisher.

16, Regading the preparauon, publicatuon,
and distiibutiun uf tests, 1cterence shoubl be
madewo:

a. “Stambards {1 Educatonal and Psychio-
logial Tesung,” revsed ediuon, 1985,
publislicd by the Amencan Psychulugied
Assoctation on behalf of nself, the Amer-

o




wan Educational Research Associaion and
the National “ouncil of Measurement in
Education,
. “The Responsible Use of Tests. A Posiion
Paper of AMEG, APGA, and NCMLE,” Men
surement and Evaluation w Gurdancee, 1972,
5, 385-388.
“Responsibilities of Users of Standardized
Tests,” APGA, Guidept, Octuber 3, 1978,
pp- 5-8.

€

Section D:
Research and Publication

1. Guidelines on rescarch with human sub-
Jects shall be adhered to, such as.

a. Ethual Panaple m the Conduct of Reseunh
with Human Partiapant, Washungton, D.C...
American Psychologicd Assaciation, Tne,
1982,

Codle of Federal Regulation, Title 45, Sub-
title A, Part 46, as currently ssued.
Etheal Panaples of Podholugos, Amcaan
Psychedogical Assocsation, Pumaple #40.
Research wath Human Partiapants
Family Educational Rights and Pravacy Aa
(the Buckley Amendiment).

Current federal regulations ind wannus state
rights privacy acts.

2, In planning any rescarch aanity deahing
with human subjects, the sremiber st e avaie
uf and responsive w Jll pettsien cthical prn
ciples and ensure that the veseareh problem, de
sign, and execution are i full complace winh
them,

3. Responsibilny for cthucal rescarch praane
hes with the preaupal tescarchia, wlale wthas
mvohed m the reseanch activiaes shase abinal
obligation and full respousibility for thar own
actions.

4. In research with Buman s, e, sesearch
ers are respunsible fur the s gjes wedlase
thruughout the expetiment, atd they st take
all reasumable prevautiuns w avad sy m
qunous psycholugied, phiysial, v socal cffous
on their subjects.

S0 Al research subjeas mast be mburiied of
the purpose of the study except when withhold-
ing information or providing misinformation to
them is essential to the investigation. i such re-
search the member must he respounsible for cor-
rective action as soon as pussible following
completion of the research

6. Participation in research must be voluney.
Lnoluntary purtcapation » appropanae only whesn
it can be demonstrated that partiapation will have
no harmful effedts viosubjauts anl - ssenitial o
the investigation.

7. When reporting reseatch aesults, explion
mentish must be nuade of all varsables and wn

3

d.

<.
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dtions knuans s the anougatar tha sagh o
feut the vmaane of the anougaon o1 e
interpretation of the data.

8, The member must be tesponsible fot con
Jdacting and repurtigg mvestigations m i omantics
it mimmuzes the possibility thae results wall be
misleading.

4. Fhe member has an obdiganea to wabke
avatlable suflicent onginal research data to quad
ified others who may wish — splicate the study,

10. When supplying wdiag in the re-
scarch of another person. . orting 1esearch re-
sults, or making orjginal data mailable, due qire
must be taken to disguise the identity of the sub-
Jeets i the absence of specific anthonzation from
such subjects 10 do otherwise,

1. When conducting and reporung ress «h,
the member = ust be funiliar wath and give 1
ugttun tu provivas wotk on the topic, as well
as 1o observe all opyrigia ta. s and folline the
prindples of giving full credit 10 all o whom
aredit is due,

12, The member must gne due redit through
pont wuthotslup, whousledganent, fuonae
statetncnits, ut uther apptupnate means to thus
why have woptributed sygmficantly to the re
scarch andon pablcation, micodane with sahs
contributions,

13, The manlban s ast wonumumete o utheo
members the resulis of any reseach judged o
Ik of prufessiotal vt sacaufic wadae, Results ic
Doy wabaorably on sttatss, progas,
servnes, v e dantaress mast i be withlichl
for such_rea

T I e s agrec o wouperate with an
other mdividita in research andior publication,
o e anobligation e osopra w as prostisel
et of practuality of pofuiancd and wil
full icgand ¢ i connpletanas and accuray of
the mforration tequred.

15, Etftical practice requines that authors not
subnut e sathie manascipt o une cacutidh
somlar an vanan for sstllancoas puacdication
wasalesaun by oon e poatnals. o wl
it msanscr s publishal mowlole vn isaly
stanttald pant il pasial g pabilishiad warlk
should not be submnted for publication withuat
ahovakdgancstmad poamesivn from il e
viotn publitauon,

Section E:
Consulting

Cotoultatun icfurs o a danany iddainon nlnlp
L ineerca professaaial hicapor and 0 Jp iealing
sndindual, growp, v socaad anst m s dackdie won
sultant is providing help wa the client(s) in defin
g and svlung a work rddaed problan »
putential prablon saha dian g dia sotan

§2
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1. The member acting as consuhtant st have
a high degree of self-awareness of lisher own
valites, knowledge, shill | imitanons, and needs
in entering a helping relstionship that msohe
human andlor organizational change and that
the focus of the refationship be on the issues to
be resolved and not on the person(s presentimg
the problem.

2 There must be understnding and agree
ment between member and dient fur the prob
lem definition, chunge of goals, and prediction
of consequerces of interventions select=zd.

3. The member must be reassnabh certam
that she'hie or the organization represented s
the necessary competencies and resuunes ful
giving the king of help that is needed now i
may be needed Later and thae appropnate se
ferral resources are available to the consaltant,

4 The consulting relutionship must be vne m
which clicnt alaptability and growth tonazd s It
direction are encouraged and cultivated. Tl
member must maintain this role consistently aid
not become a decision maker fur the client ur
create a future dependeney un the consudian,

5. When announcing consultang availability for
sepvices. the member consdentiously adberes w
the Association’s Ethical Standards.

6. The member must refuse a private fee or
other remuneration for consultation with per-
sons who are entitled to these services through
the member’s employing institution or agency.
The policies of a particular agenev may make
explicit provisions for privace practice with ageney
clients by members of its staff. In suclinstances,
the dients must be apprised of other options
opento themshould they seek private counseling
services,

Section F:
Private Practice

1 The member shoukl assist the profession
by facilitating the availability of counscling scr
vices in private as well as public settings.

2 In advenising services as a private practs
tioner, the mer "ber must advertise the services
in a manner that accurately informs the pu! %
of professional senvices, expertise, and tec v
niques of counseling available. A membar whe
assumnes an executive leadership role m the or
ganization shall not permit hisher nae w e
used in professional notices duriny, periods wh
hefshe is not actively engaged i the prisate
tice of counseling.

3. The member may list the following. hyghest
relevant degree, type and lovd of cerntification
andor license. address, telephone namber, of
fice hours, type and'or description of serviees,
and other relevant information. Such informia
tion must not contain false, inacurate, mislead
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g, partial. sut-vl-contear o decepine maensal
ot statements.

1. Maubers dv aat praent then affilaton
atth any orgasuzanon m sach @ oay that would
mply ihaccarae sposuntup ot cerfr anon «
that organizauon.

5. Members may juin m pannerslupeor po-
ration with other members andior nther proles-
swonals provided that cach member ol the
partretship vt corporaton makes dear the sep-
arate spevtaliies by e m comphance with the
regulations of the locality,

6. A member has an obligation o wihdraw
from a counscang selaronslsp f 1t s beheved
that emplGssaent will result m violavon of the
Ethieal Standands. If the mental or physical con-
dition of the member renders i difficult to carry
vt an cffane profasivnal reatonstup o1 1l
the member s dischorged by the dhent because
the coun g selatienship s no longer produre-
e fo, the chient, then the member s obligated
t wermmare e counseling relanonshup.

7. A member st adhere o the regulations
for prmvate pracre o€ the locality where the ser-
vices are offered.

8. It s uncthial to as one s mstiomnenal at-
filiation to recruit dicuts for une's prvate prac-
Tice.

Section G:
Personnel Administration

It is recognized that most members are eme
ploved in public or quasi-public institutions. The
fumctioning of a memnber within an institution
mu  contribute to the goals of the institution
ane. vice versa il cither is 1o accomplish teir
respective goals or objectives [t is therefore es-
sentiad that the member and di msntuton finte-
tun M swans o, ) tiahe the msatational goals
speafic, and public, (b) make the member s con-
tmbution to mstututuonal goals speafi, and
) fuster mutual accountabibity tor goal achieve.
ment.

To accomplish these ubjeann s, s recognized
that the member and-the emplover imust share
responsibiliies i the (ormuaavn and imple-
mentation of personnet pohices.

L. Members mast define ana descnbe ihe pa-
rameters and levels of then professional (wom-
petency.

2. Membas must establish nerpersonal re-
latons and workang agreen ants with supenors
and suburdinates tegarding counseling ot dine
cad reltiunships, coufidenualny, distmeion be-
tnween public ard private maenal, mamenance
and dissemimation of recorded mfunnaton, work
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load, and acconntability. Wurking agrecimenns m
eachinstance nust be specified and made known
to those concerued.

3. Members must alen their employersweun
ditions that inay be potenually disruptive ur dam
aging.

4. Memhers must inform cmployers of cun
ditions that may limit their effectveness.

5. Members must submit regularly, tu profes
sional review and evaluation.

6. Members must be responsible for m-senice
development of self andror staff.

7. Members must mform their staff of goals
and programs. -

8. Members must provide personnel pra aees
that guarantee and enhance the nghts and wel-
fare of each recipient of their service.

9. Members must select competent persons and
assign r=sponsibilities compatible with theu skills
and experiences.

10. The member, at the ouset of a counsehuy
relationship, will inform the dient of the mem-
ber’s intended use of supervisors regardmg the
disclosure of information._concerning this case.
The member will clearly inform the dient of the
limits of confidentality in the relationshup.

11. Mcmbers, as cither empluyers or empluy
¢cs, do not engage in or condone practices that
are inhumane, illegal, or unjustifiable (such as
considerations based un sex, handicap. age. 1ace)
in hiring, promotion, »r training.

Section H:
Preparation Standards

Members who are respunsible for ' ramng il
ers must be grided by the preparativn standards
of the Asso. .wn and relesan. Divisions). The
member whe wnctive in the capaaty of uainer
assumes unique cthical responsibilities that fre
quently go beyond that of the member who dues
not function in a traimng capadity. These ctlual
responsibilities are outlined as follows.

l. Members must vrient studems to pro-
gram expectations, basic skills desclopment, amd
empluyment pruspects puivi w admssion 1, the
program.

2. Members in charge of learning experi-
ences must establis® programs that integrate ac
ademic stud, and supenvised practice.

3. Mcmbers must establish a prugram
rected tuward developing studenis” shalls, knowl
edge, and self-understanding, stated wheneves
possible in competency or performarce terms.

4. Members wust dentify the levels of com
petencies of their students i compliance with
relevant Division stanclards. These comaetendies
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muwst acommudate e pasaprofesional as well
as the professional.

5. Members, through continual student eval-
uation and app.atsal, must be aware of the per
sonal limitations of the learser th 1 anghuimpede
future p_rformance. The instructor must not only
asstst the leamer m secunng remedsal asststance
but alss screen from il:e program those mdinvgl-
udls who are unable 10 provide competent ser-
vices.

6. Members must provide a program that
inclndes trmning i research commensurate with
levels of role functionng. Paraprofessional and
technician-level personnel must be trained as
consumers of rescarch. In addinon, personnel
mus! lewn how to evaluate their own and their
proyram's cifectiveness. Graduate trainmg, es-
peaally authe doctoral level, would mclude prep
aration for ongmnal rescard by the membes.

7. Members must make students aware of
the cthieal responsibihties and siandards of the
profession.

8. Preparatury programs must encourage
students tu value the ideals ot service w ndivid-
uals and v, suciety. In this regard, direct fianaal
remuncratton or lack thereof must not be al-
luwed w mvashaduw prufessional and humanr-
tarian needs.

9. Members responsible for educational pro-
grams must be shalled as teas hers and pracuuon-
ers.

10. Members must present thoroughly varied
theoretical positions so that students may make
comparisons and liave the oppertunity to select
a position.

11 Members must develop clear policies wilun
their =ducational inssitutions regarding ficld
placement and the rules of the siudent and the
mstructor 1 such placement.

12. Members must ensure that forms of leamn-
g focusiig un self understndug o1 growthare
vuluntary, or af required as part of the educa-
tonal prograus, are wade known w pruspetine
students pnivt w entenng doe prograin. When
the educauonal prosram offers a growth expe-
nience with an emphists on self<lisdosure or other
telasely munate ur personal mvohemem, the
menber must hase o admusiratne, supenis
sory, or evaluating authority regarding the gar-
ticipant.

13. The member will at ot umes provide stu-
dents sith clear and equally acceptable dterna-
wves fur self-undersiauding ur gruwth expenences.
The member will assure studems ihau they have
a sght to avept thee aietianes withvut prey
udice or penalty.

14 Members must conhut an educatiunat
progr-an m heeping with the cusrem redesant
guideline s of the Assocatton.
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APPENDIX B

Counscling and Devclopment (AACD) and
nothing in thus document shail be construed 0
supplant that corle. These standards are in-
tended to cemplement the AACD standards
the arca of group work by clarifying the naturc
of ethical responsibility uf the cwunselor in the
groupsetting o~ 1 by stimulatiug a gieater con
cern for competent group leadership.

The group counsclor is expected to be a
professional agent and to take the processes uf
cthical responcibility seriously. ASGW views
“cthical process™ as being integral to gruup work
and views group counselurs as “ethica; agents.”
revipcounselors, by their very naturcinbeing
responsible and respunsive to ther group
members, necessariiv embrace a certan poten
tial for ethical vulnerability. Itis incumbeni upon
groupcounselors to give considerable attention
o th mtent and untext of then actions be-
cause the attempts of counselurs .o mflucace

2
1

: Ethical Guidelines for Group Counselors (1989)

:

3 June 1, 1989 Final Draft huwman behavior through group wurk alwavs
B sation £ have ethical implications.

- Apl.)roved.by the As;omatmn or The tollowiig cthnal gurdelines have been
5 Specialists in Group Work (ASGW)  devcloped to encourage cthical behavior

: Executive Board, Jine 1, 1959 group counselors. These guidelines are written
] for studeuts and practitioners, and are mieant
¢ to stimulate reflection, self-zxamination, and
- Preamkle discussion of issues and practices. They address
: One charactenstic of any prufessivnal group the group counsclor’s - respousibility for pro
3 15 the possession of a body of knuwledge, shills. vidiing mformation about groug “url: (l.)‘L!ICI.IlS
. and woluntanly. self-professed standards tv1 and the group counselor’s responsibility for
- ethical p.acuce. A Code of Etlues cousssts o providing group counseling services t clients.
those standards tiat have been forrully ¢ -\ final se.tion discusses the group counsclor's
: publicly acknonledged by the merbers ot o +¢spunsibility for safeguarding cthical practice
: profession to ser : as the guidelines {or protes-  and procedures fur repurung ancthical behea
s sional conduct. drscharge of duties. anl theres- 101 Group counselors are expected to make
3 olution of mor! dilemmas. By this document,  known these standards to group nembers.

3 the Association {or Specialists iu Group Work

f» (ASGW) has identified :he standards of con- Ethical Guidelines

: duct approptiate fus ethiicai Sthavior among

its members. L. Unentation ard Providir g Information:- Group
< The Assodation for dpwedaliss nGruup Work  counseluis adequately prepate pruspedt ve ot
: recognizes the basic comssitin nt of s mem  new group membris by prusiding as much m-
5 bers to the Ethical Standards of its patcut o1 furnudtion abuut the e.sting vl propused group
, ganization. the Americau Association for  as necessary.

« Miuimally. information telated to cach of the
following areas should be provided.

w; Eatrance prucedures, tme parameters of
the group eapernience. group partiapa-
tioh expertaiuns. methuas of payment
\waere apprepriate). and tenmmation
procedures are explamed by the group
counsclor as appropriatz to e level of
matunity of group members and the ns-
ture and purpose(s) of the group.

by Group counselors Lave available for dis-
tnibution. « professivnal disdosure +.ae-
mient hat mddudes mnformation un the
groupwunselut squabitratious and group
seivices thatean be provided. partculaly
as relaed todlie nature  ad purposets
of the specific group.

W) Group couuselors communicaie the role
expectations, rights. and 1espunsiba! -ies
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of group m=mbers and group counse
lor(s).

The group goals are stated as conch
as possible by the group counsclor m
duding “whose™ goat it is (the grou
counselor’s, the institution's, the parent s,
the faw’s, society's, ete.) and the role of
group members in influencing or deter-
mming the group’s goal(s).

Group counsclors explore with group
members the risks of potential life changes
that may occur because of the group ex-
perience and help members explore their
readiness to face these possibilities
Group members are mfornied by the
group counselor of upusual or experi-
mental preceduves that might be ex-
pected in the.r group experience.
Group counselors explain, as realistically
as possible. what services can and cnua
be provided within the particular group
structure offered.

Group counsclors emphasize the need to
promote full psichological functioning
and presence among group members.
They inqure from prospective group
members whether they are using am hind
of drug or medication 1hat nay affect
functioning 110 the group. They do not
permut any use of alcohol andior illegal
drugs during group sessions and they
discourage the use of alcoholandior drugs
{ivgal ur tllegal) prior to group meetings
which may affect the plivsical i e
tional presencc of the member or other
group menabe s,

Greup wounsclors inquire from prosped
the group members whetber they lave
ever been a dlient in counseling . pa.
chatherapy. . f a prospective group men,
ber is afready ina counscling relationship
with another professional person. the
group counsclor adhises the prospectise
group member to notify the otiter profes-
sional of their participation in the group.
Group counsclors dearly infurm group
members about the policies pertaimmy v
the group counsclor’s willingness to con-
sult with them between gioup sessiuns.
In establishing fees for group counseling
services, group counsclors consider the
fimancial states and the locabty of o
spective group members. Group micaw
bers are not charged fees for group
sesions where the group counselor is not
present and the policy of char ging fur
sessions missed by a gronp member is
clearly communicated. Fees for partici-
pating as a group member are contiacted
between group cout.sclor and group
member for a specify | period of time,
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Group coumelurs do nutnacase fees for
group connseling services until the exist-
g wontiracted fee suuaac has expired.
In the esent that the established tee strae-
ture is inappropn te for a prospe.tne
member, group counselors assist i find-
g comparable services of accepuable cost.

2. Screesung of Members: The group counse-
lor screens prospective group members (when
appropriate to their theoretcal orentauon).
Insofar as possible. the counselor sefects group
members whose needs and goals are compati-
ble with the goals of the group who will not
impede the group process, and whoss well-being
will not be jeopardized by the group experi-
ence. An ortentation to the group (i.e., ASGW
Etncal Guetclme #1). 15 mchuded during the
screening .. ocess.

* Screenmg may s avcumphshed mone on more
ways, such as the folloning.

(@) Individual intenview,

(h) Group ntentew of prospective group
members,

w1 Interview as part of a teamn staffing, and

«h Completion of a wnitten questionnarre by
prospective group members.

3 Confidentiality. Group cou. <lors protect
members by defining clearly what confiden-
tiafity means, why it is important, and the dif-
ficulues involved in enforcement.

1) Group coanseluts take steps 1w protew
members by definmyg confidennality and
the hants of confidentiality a.e., when a
group member’s condition indicates that
thae slear and nmmmentdanger wihe
mennxer, uthers, ot physical pruperts, the
grot e counselor takes reasonable per-
sunal aition avdior infuims responsible
authorities).

Group wwuasclurs stress the nnpurtance
ob confidentialits .ind set 2 norm of won-
fidentiahty regardimg alt groug pama-
pant. disclosute. che maportance of
mamtammg confidznualuy s anpha-
sized before the grouy, begms aind at sai-
wus tunes i the group. The faat that
confidentiality cannut be gnarameed 15
clearly stated.

Nanders are thade aware of the diffi-
culties mvolved i enforang and ensur-
ing confidentiahvy magroupseting. The
counselor provides examples of how con-
fidentality can non-maliaoushy be bro-
ken toancrease members’ anareness, and
helps to lessen the hkelihvod sha s
breadh of contidence will oceur. Group
wun: ! nfurm group members about
the poronual consequer o of menton-
ally breadnng confidenuality.

b
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(d) Grovp counselors can only ensure con
fidentiality on their part and not on the
part of the members.

(e} Group counselors video or audho tape a
group session only with the pnor consent,
and the members’ knowledge of how the
tape will be used.

() When working with mmors, the group
counselor specifies the limus of confi-
dentiality.

3 (g) Participants in_a mandatory greup are

- made aware of any reporting procedures

requavd of the group counselor.

Grour counsclors store or dispose of

group member revords (wntten, audho.

video, etc.) in wuys that maintan confi-
dentiality.

(i) Instructors of group counseling courses
maintain the anonymity of group mem-
bers whenever discussing group coun-
seling cases.

(h

'

4. VeluntarylInvoluntary Partiapation. Group
counselors inform members whether pain
pavion is voluntary or involuntary.

(a) Group counselorstake steps to cusure in-
formed consent procedures in both vol-
untsry and involuntary groups.

(b) When viorking with nunors i a group.
counselors are cxpectzd to follow the

. procedures specified by the instirunon m
which they are practicing.

{¢) With inioluntary groups. every atturupt
is tade to enlist the cooperation of the
members and their continuance m the
group on a v .untary basis.

(d) Group counselors do it ceruify that group
reatment has been recer ed by members

. who merely attend sesswns. but did not

meet the defined group expectatons.
Group members are informed about the
consequences for failing tu partiupate .o
agroup.

5. Leaving a Group: Provisious are made to
assist a group member to teiminate in an ef
fective way.

{a) Procedures to be followed for a group
member who chooses to exit a group pre-
maturely are discussed by the counsclor
with all group members enther before the
group begins, dunng a pre-screcntng in-
terview, or during the initial group ses-
sion.

(b) In the case of legally mandated group
wunseling, group counselor nforn.
members of the possible cunsequeices for
prematurc self tennination.

(c) Ideally, both the groun connselor and rhe
member can work ¢ peramnely w0 de-
termine the degree to which a group ex-
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penence s productine o1 counterpa
ductive for that mdividual.

(d) Members ultimately have a right to dis-
contmue nemberslup m the group, at a
designated tnmef the predeternuned tral
period proves to be unsatisfactory.

() Members have the right to exit a group.
but 1t 1s importaut that they be made aware
of the nmportance of mforming the coun-
selor and the group members priur to
deading to leave. The counselor dis-
cusses the possible nisks of ieaving the
group prematurely with a member who
is considering this option.

(f) Before leaving a group. the group coun-
selor encourages members (if appropn-
ate) to discuss their reasous for wanting
to discontirue membersiup in the group.
Counsclors intervene if other :..embers
use unduc pressure to force a member
to remain in the group.

6. Coercion and Pressure. Group counselors
proutec member nghts aganst physical threats.
nnnudanon, coercion. and undue peer pres-
sure insofar as is rcasonably possible.

ta) It s essential o differentiate between
“therapeutic pressare” thatis part ot any
group and “undue pressure,” wluch 1s not
** eraf <utic.

The purpose of a group s to help par
ticipants find thar own answer, not to
pressure thent o wumg what the group
thinks is appropriate.

e} Counselurs exert care not to coerce pat-
ucipants to change in directions which
they dearly state they do not chuuse,
Counselors have a responstbility 1o 1nter
vene whien others use undue pressure v
attempt to persuade members agamst then
will.

Counsclurs intervene when any membe
attempts to act out aggreion in a phys-
icat w2y that might harm another mem-
ber or themselves.

Counselors mtervene when a member 1s
verbally abusive or inappropriately con-
frontive to anothcr member.

b
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7. imposing Counselor Values. Group coun-
sclors develop an awareness of their own values
and necds and the potential impact they have
on the interventions likely to be made.

(a) Although group counsclors take care to
avoid nupusing thei. values vu members,
it s appropriate tha. they expose then
uwn beliefs, deasivus. needs. and values.
when concealing them would create
problems for the members.

(b There are values nnphat m any group,
and these are  ade dear to potential
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membersbefore they jain the group. (Ex-
amples of certain values include: express-
ing feelings. being direct and honest,
sharing personal material with others,
learning’ how to trust, improving inter-
personal communication, and deciding
for oneself.)

Personaland professional needs of group
counselors are not met at the members’
expense.

Group counselors avoid using the group
for their own therapy.

Group counselors are aware of their own
values and assumptions and how these
apply in a multicultural context.

Group counselors take steps to increase
theit awareness of waye that their per-
sonal reactions to members might in-
hibit the group process and they monitor
their countertransference. Through an
awareness of the impact of sterotyping
and discrimination (i.e., biases based on
age. disability, ethnicity, gender, race,
religion, or sexual preference), group
counselors guard the individual rights
and personal digrity of all group mem-
bers.

8. Equtable Treatment, Gioup wounselurs make
every reasonable effornt to teat cach member
individually and equally.

ta)

(b)

)

(d)

Group counselors recogmze and respect
differences te.g.. culturar raaal, reh-
gous, lifestyle. oge. disability, gender)
among group members.

Group counselors maintam an awarencess
of their behavior toward mdniduat group
members and ar~ alert to the potential
detrimental effects of favoniusm or par-
tiality toward any parti- ular group mem-
ber 16 the exclusion or detriment of any
other member(s). It is likely that group
counselors will favor some riembers over
others, yet all. group members deserve to
be treatew equally.

Group ~ounselors ensure equuable use of
group time for each member by wviting
stlent members to become myvolsved, ac-
Anowledging nonverbal attcinpts to com-
macate, and discouraging rambung and
mouopolizng of ume Yy members.

If a large group is planned, counselors
consider enlisting another quahfied
professional to serve as a co-leader for
the group essioas.

9. Dual Relahor ships: Group counsclors avoid

duat

relationships with group members that

might impair their objectivity and professional
Judgment. as well as thuse which are likedy o
comprotiise a group 1ember’s abiliy 1w u
ticipate fully in the grouy.

Q
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10.

Group counselors do not misuse therr
professional role and power as group
teader to advance personal or social con-
tacts with members throughout the du-
ration of the group,

Group counselors do not use ther
professional relationship with group
meinbers to further their own interest e
ther during the group or after the cer-
mination of the group.

Sexual mumacies between group coun-
sclors and members are uiethical.
Group counsciors do not barter (ex-
change) professional services with group
members for services.

Group counselors do not admt their own
fanuly members. relauves, employees, or
personal fnendsas membersto their groups.
Group counselors chscuss with group
members the potenual detrmiental ef-
fects of group members engagmg m w-
umate mter-membs r relationships outside
of the group.

Students who participate i a group as a
parual comse requrement for a group
course are not evaluated for an acadenic
grade base:d upon their degree of partic-
ipation & a member @ a group. Instruc-
wrs uf group counseling wurses tahe sieps
to munniize the possible negative impact
on students when they participate in a
group conrse by separating course grades
from participation in the group and by
allowing students to decide wiratissues to
explore and when to sto .

Itis inappropriate to solic members from
a class (or institutional aff, .ation) for one’s
pri* ate counseling or therapeutic groups.

Use of Techmgues: Gremp counselors do

not attempt any techmque ualess trramed mits
use or under supervision by a counselor fa-
nuhar with the intervention.

(a)

(b}

Q)

L))

il
ey cffort o assist manbers m devcloping

Group counsclors are able to articulate a
theoretical orientation that guides their
practice. and they are able 10 provide a
rationale for their interventions.
Depending upon the type of an inter-
vention, group counselors have training
commensurate with the potential impact
of a technique.

Group counsclors are aware of the e
cessity to maodify their techniques to fit
the umque needs of various cultural and
cthnic groups.

Group counselors assist members 1n
transliting m-group learmmgs to danly hife

Goal Develupment Group counseluts make

their personal goals.

-
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(c

) Group connselors use ther skills to assist
members in making therr_goals specific
sw that-others present m the group will
understand the natre of the goals.

(b) Throughout the course of a group. group

counselors assist members m assessmy the
degree to which personal goals are bemg
met, and assist m revising any goals when
it is appropriate.

) Group counsclors help members clanty
the degree to which the goals can be met
within tte context of a par cular group.

12. Con. ultation: Grouy counselors develop
and explain policies about between-ses1on con
sultation to group members.

(a

b

} Group counsclors take vare to make vt
tain that tacmbers do not wse between-
session constihtations t avord dealing with
1st.es pertaining to the gruap that would
be dealt with best in the greup.

Group unselors urge membetrs o bimg
the issues discussed during between ses-
ston constltations s the group if they
pertaint to the group.

~

(c) Group counscelors scek out consultation

«d

and/or supervision regarding ethical con-
cerns or when encountering difficultes
which interfere with therr effectine func-
tioning as group leaders.
Group counselors sech approupriate
professional assistance for their own per-
soral problems or conflicts tha, are hikely
to irnpair their professional judgment and
work performance.
) Groupcounsehors diseuss therr group cases
enly for professtnal consultation and
educational purposes.

~

{0 Group counselors inform members about

policics regarding whether consultations
will be held confidential.

13. Termmation from the Group. Depending
uponthe purpose of participation in the group,

cou

nsclors promote termination of members

trom the group in rhe most efficient period of
time.

(a

) Group counscle, maintain 4 consta
awarencess of the progress made by caca
group member and periodically invite the
group members to explore and reeval-
uate their experiences m the group. Iuis
the responsibility of group counselors to
help promote the independence of mem-
bers from the group in a timely manner

14. Eva’aation and Follow-up Group coun
sclors make every attemptto enguge in ongoing
assessinerst and to design follow-up procedures

for
(@

Q
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their groups.
) Group counselurs recogmize the mpus-
- tence of ongoing assessment of « gioup,

(b

(c

(U]

(c

-~

)

-

and they assist ricmbers m evaluating their
OWlL Progress.

Group counselors conduct evaluation of
the total group eaperience at the final
meeting (or before termination), as well
as angoing svaluation.

Group counsclors monitor their own be-
havior and become aware of what they
are modeling in the group.

Follow-up procedures might take the form
of personal contact, telephone contact, or
written contact.

Follow-up meetings might be with indi-
viduals, or groups. or both to deternune
the degree to which: (1) members have
reached their goals, (i) the group had a
pusitne ur negative effect on the partie-
ipants, i members would profit from
sumc wpe uf referral, and (1v) as mfor-
nuton fur pussible mudification of fu-
wire groups. If there s no follow-up
meeing, provisions aie made avanable
fur mdidual follow-up meetings w any
meniber whu needs vt requests such a
contact.

15. Referrals- It the needs of a parucular

member cannot be met wuhm the type of group
being offered. the group counselor Luggests
other appropriate professional referrals.

o Group wounselurs are knowledgeable of

lucal community tesourees for assisting
gioup members regarding profussional
referrals,

(b) Group counsclors help meiabers seek

furthes professinal assistonce, if needed.

16. Professional Development: Group counse-

lors recognize that professionzl growth s acon-
ttnuous. ongong, developmental process
throughout their career.

(2} Group counsclors maintain and upgrade

their knowledge and skill competencies
throtgh educauonal activities., climcal ex-
peniences, and partiapaton m profes.
sional development activities.

(b) Group counselors keep abieast of re-

search findings and new de dupnicnts as
applied to groups.

Safeguarding Ethical Practice and
Procedures for Reporting Unethical

1 he preceding semarks have been advanced »
as guidelines which are generally representa-
wve of ethicd and professional group practice.
They have not been proposed as ngidly de-
fined prescriptions. However, practitioners who
are thought w e eomhy anresponsive o the
cthical concerns.aadiessed m tlus document

Behavior
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may be subject to a review of their pracuces by
the AACD Ethics Conunittee ant ASGW peers.

* For consultation and/or questions regarding
these ASGW Ethical Guidelines or group eth-
ical dilemmas, yon may comtact the Chair-
person of the ASGWY Ethics Commitice The
name, address, and telephone number of the
current ASGW Ethics Commiitiee Chah per-
-son may be acquired by telephoning the AACD
office in Alexandria, Virginia at (703) §23-
9800.

If a group counsclor’s behavior is suspected
as being unethical, the followmg procedures
are to be followed:

(a) Collect more information and invesuggate
further to confirm the unethical practice
as determined by the ASGW Ethical
Guidelines.

(b) Cenfront the individual with the appar-
< violation of ethical guidelines for the
purposes of protecting the safety of any
clients and to help the group counsclor
correct any inappropriate behaviors, If
satisfactory resolution is not reached
through this contact then:

() A compl»int should b. made in writing,
mcluding the specific facts and dates of
the alleged violation and all relevant sup-
porting data. The complaint should be
included in an envelope marked “CON-
FIDENTIAL" to ensure confidentiality
for both the accuser(s) and the alleged
violator(s) and forwarded to ali of the fol-
lowing sources:

L. The name and address of the Chair-
person of the state Counselor Licen-
sure Board for the respective state, if
in cxistence.

2. The Ethics Committee
clo T.hc President
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Amertean Assuaaation for Gounseling
and Development

5999 Stevenson Avenue

Alexandria, Virginia 22304

. The name and address of all private

credentiahing agencies that the alleged
violator maintans credentials or holds
profissional membership. Soare of
these include the following:

National Board for Certified
Counsclors, Inc.

5999 Stevenson Avenie

Alexandria, Virginia 22304

National Council for Credentialing of
Career Counselors

/o NBCC

5999 Stevenson Avenue

Alexandria. Virgima 22304

Natronal Academy for Cerufied
Climcal Mental Health Counscelors

5999 Stevenson Avenue

Alexandria, Virginm 22304

Commission on Rehabilitation
Counsclor Certification

162 North State Street. Suite 317

Chicago. Illinois 60601

American Assocation for Manage ad
Fsmily Fherapy

) treet. N.W., Suite 407

Washington, D.C. 20006

American Psychological Association
1200 Seventeenth Street, N.W.
Washmgton, D.C. 20936

Amencan Group Psychotherapy
Association, Inc.

25 East 21st Street, 6th Floor

Nee York, New Yok 10010 °




APPENDIX €

AACD Legal Action Program (1987)

(Approved by AACD Governing
Councii, April 1987)

(The Legal Defense Program was established
by the APGA Board of Directors, December 8-
10, 1477 and revised by the Board of Directors,
July 12-15, 1979, It was further revised by the
AACD Governing Council April 1987,

L. Statement of Purpose

The AACD Legal Defense Program for
AACD members was established by the APGA
Board of Directors at its meeting, December
8-10, 1977, t0 aswist members in their legal
effortsto redress discrimination or unfair prac-
tices in employment related matters. In 1987,
the AACD Governing Counril revised the pro-
gram and renarred it the Legal Action Pro-
gt ~.. The kind of legal disputes for which
m.mbers (heretofore defined for the purposes
of this program as AACD members in good
standing with membership in at least one di-
vision, state or national divisions or state
branches) may request financial assistance a .
cases in which facts are at issue that are deemed
by the Review Panel to discrininate clearly
agains. counsclors in general or agamst the
counseling profession. Cases will nut be funded
if a counsclor’s perfornmance, jud-,ement or
competence 1s atissuc, waless the Ruview Pancl
determines that the allegations, even of proven
accurate, do not constitute unpiofessional,
uncthical, or illegal conduct. For fendmg un-
der this program tv be authorized, an actual
case must be pending. In <ivil suts, a bill of
complaint and responsive pleadings must Ifgve
been filed. It 1crimmal suit, ciarges must have
been filed. L.appellate cases, the appeal must
have been filed.

The purpose of this program s to pruvide
assistance to elizible AACD members to enable
them to resolve legal disputes i matters relat
ing to their primary responsibilities or imerests

in the area of counseling and human devel-
opment [sec AACD Bylaws, Arudle I1, Seciun
2(a)].

An AACD member cligible for this program
must be a member in good standing for at lcast
unc year prior to the onsci of the legal dispute.
state and national divisions and state branches
are autumatically cligible provided their charter
has been current for one year.

II. Obtaining the Reenue for the

) Legal Actior sogram

A The Governing Council establishes the
budget and authorizes membership sohcitation
of addmonal voluntary contribuucns for the fund.

B. Poliaies and guidclines to govern the pro-
gram’s operation shall be the sole responsibility
ot the AACD Governing Council, based upon
monitoring reports from the Counsclor Ad-
vocacy Committee.

C. The Executive Director shall report the
acuvities and the fiscal conditton of the Pro-
gram to the Governing Council at each meeung
of tke Council.

III. Review Panel and Guidelines

A. The President, Past President, Executive
D: ector of AACD, President of the applicant s
prmary and most “clevam dmsion suljeat o
the desire of the apphcanty) and the Char of the
AACD Cormutiee on Counselur Advocacy shall
serve as a review panel for all appheaaons for
assistance from the Legal Acion Program. AACD
Cot.. 3l will serve as a consultam to the Review
Panel. T} : Judgement of the Review Panel shall
be made n accordance with the guidelines cs-
tablished by the AACD Governmg Counal.

1. Applicants secking support from these funds
will be noufied of the deasion of the Review
Panel within sixty (60) working days of reccipt
of the application and all supporting documents.

2. Rejected applications may be appealed to
the AACD Guverming Counal at sts next meet

ing.
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B. The guidelines for members obtaining
financial support fiomn this program indude.

1. Two hundred and fifty dolars ($250) of
legal fees and expenses must te paid by the
AACD member.

2. After the $250 of legal expenses ate paid
by the member, « minimum of $250.00 shall
be provided by any of the following.

a. state branch

b. state division

¢. national division

d. professional or private source

3. After ascertaining that the expendicures
made by the member and other sources total
at least $300.00, a sum ne . to exceed $1,000.00
may be provided to the approved member trom
the AACD Legal Action Fund.

4. Should the receipted expenditures eax

ed the initiad $1,000.00, costs a' ove that
$1,000.00 may be reimbursed up to an addi-
tional $4.000.0 sum per member per act or
oc~t  tnce. 1. more than one member s m-
volved in the same occurrence under htigation,
only $5,000.J0 payment will be ~athorized., ex-
cept as determined by the ARLD Governing
Coundl.

5. Expenditures will be hmited to the zu-
thorized sums m the le  * action fund.

6. State or nationaf divisions, and state
branches may apply for up to $5,000.00 pro-
vided they have evidenced expenditure of or
conunitted funds of a matching amount of
money designated for such legal action.

7. Ifa funded case is appealed to a higher
court  additional §5,000.00 may be auth,
rized.

C. Excluded from eligibility would es
stich as:

I. Non-professionally related criminal suts
or charges.

2. Licensure outside of the counscling
profession.

3. Professional liability suats.
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4. Other cases ducctmimed In the Review
Patiel 1o be wapproptiaie for commmment o
AACD Legal Action Funds.

IV. Application Procedures for
Members

A, The AACD memnber requests from AAGD
Headquarters an "Application for Assistance
from the AACD Legal Action Fund™ claim. The
completed claim forms are sent to the Execu-
tive Director. The mémber shall complete these
forms during the legal proceedings. All fonns,
documentation and records shall be treated as
confidential documents.,

B Upon receipt of the rompleted forms and
supporting documents signed by the applicant,
representing attoiney, and official represen-
tative of the group contributing the additional
$250.00 to guarantee expenditures of at least
$500.00. the Executive Director will 1eview all
of the information in relation to the established
policies and procedwnes and, then, submit this
information to the Review Panel for determi-
nation of eligibility.

C Ouce the cligibility for assistance is de-
texmined, the member will be notified and a
check for the authorized, amount, not to exceed
the appropriate guidelines, will be authorized
and mailed payable to the attorney.

D if the Yeview Panel determines the mem-
ber is mneligibie for assistance, the member may
appeal this decision to the AACD Govers g
Council. The Governing Council shall u. .ty
the member of the resuls of its deliberauons,
mcluding the reasons for its acions.

E. Falsificatior of «ny doot, rent or the sub-
mission of any fraudulent statements or ma-
terials shall render the apphcation nuil and voud.
If such falsification or fraudulence is discov-
ered before or after payment 1s made, AAGD
reserves the right 10 take whatever action is
necessary that ss appropnate legally and ethi-
cally, to recover allocated funds or expendi-
tures 1elated to processmg such an applcanon.

. ERIC
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AMERICAN ASSOCIATION FOR COUNSELING AND
DEVELOPMENT

5999 Stevenson Avenue
Alexaadria, VA 22304

APPLICATION FOR ASSISTANCE FROM THE
AACD LEGAL ACTION FUND

' Date of Applicition -
AACD Membership Number

Name

Business Address

Jiome Address

J3usiness Phone Home Phone

Brief Statement of Dispute:

In order for this application to be completed and reviewed, a copy of
all pleadings filed in the case must be attached.

Which is your primary Division?

Do you wish to have Division President on Review Panel? —_Yes ___No

I hereby certify that I have contributed a minimum of $250.00 of my own
personal funds to this case. I also hereby certify that all of the information
in this application is true and correct to the best of my knowledge.

Date Signature of Applicant

I hereby certify that I ur my organization have contributed a minimum of
$250.00 to the above-stated legal action. My signatuie indicates I have no.
provided any false or misleading information.

Signature Organization

.93
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AMERICAN ASSOCIATION FOR COUNSELING AND
DEVELOFMENT

5999 Stevenson Avenue
Alexandria, VA 22504

FINANCIAL AFFIDAVIT FOR AACD LEGAL ACTIUN FUND

Name of AACD Member -

Name of Attorney

Attorne;’s Address

Member’s Address —_

Statemex¢ of Legal Costs:

Received by Attorney $

Remaining Fees $

This information we hereby present is true and correct.

Date

AACD Member’s Signa

— Date

Member’s Attorney’s Sighi. .ure
y's olg
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AMERICAN ASSOCIATION FOR COUNSELING AND
DEVELOPMENT

5999 Stevenson Aveniie
Alexandria, VA 22304

AFPLICATION FOR ADDITIONAL ASSISTANCE FROM
AACD LEGAL ACTION FUND

Date of Application
AACD Membership Number

Name

Busmess Address

Home Address

Business Phone Home Phone

Applicati~ns for additional assistance from AACD Legal Action Fund will not
be considered unless one of the following conditions has been met:

1. An initial request for funds has been approved up to $1,000.00.
Z. All possible assistance has been granted and the case is now in appeal.

Member Expenditire on Case to Date $

Sum-of All Legal Action Funds Awarded to Date $

Statement of Total Sum of Attorney’s Fees $

Status of Case? initial proceedings

appellate proceedings

Amount(s) Granted from Other Sources $

The information we hereby present is true and correct.

—_—== S Datc
AACD Member’s Signature

Date

Member’s Attorney’s Signature
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The AACD Ethics Committee maintains and periodically updates an
extensive Ethics Bibliography. To obtain a copy, write to-

ETHICS BIBLIOGRAPHY

American Association for Counseling and Development
5999 Stevenson Avenue
Alexandria, VA 22304
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APPENDIX D

The Supreme Court and Abortion

Excerpts from the Supreme Court’s opinion
in Akron v. Akron Center for Reproductive Health,
Inc. 462 U.S. 416, 103 S. Cu. 2481, 76 L.Ed.2d
687 (1983).

1~In Roe v. Wade, the Court held that the
‘right of privacy . . . fouiided in the Fourteenth
Amendment’s concept of personal liberty and
restrictions upon state action. . . isbroad enough
to encompass a woman's decision whether or
not to terminate her pregnancy.” 410 U.S., at
153, 35 L.Ed.2d 147, 5.C1.705. Central among
these protected liberties 1s an individual's ‘free-
dom of personal choice in matters of marriage
and family life’ Roe, 410 U.S., at 169, 35 L.Ed.2d
147,93, S.Ct.705. .. The decision in Roe was
based firmly on this long-recognized and es-
sential element of personal liberty.

Court also has recognized, because

~rd is 2 medical procedure, that the full

* .ndication of the woman's fundamental right
necessarily requires that ber physician be given
‘the room he needs to make his best medical
judgment” Doe v. Bolton, 410 U.S.179, 192,
35 L.Ed.2d.201, 93 S.C1. 739 (1973). ... The
physician’s exercise of this medical judgment
encompasses both assisting the woman in the
decision making proces, and implementing her
decision should she choose abortion . ., At the
same time, the Court in Roe acknowledged that
the wo- a’s fundamental right ‘is 9ot un-
qualified and must be considered against jm-
portant state interests in abortion.” ... But
restrictive state regulation of the right to choose
abortion, as with other fundamental rights sub-
Ject to searching judicial examination, must be
supported by a compelling state interest . . . We
have recognized two such interests that may
Justify state regulation of abortions. First, a State
has an ‘important and legitimate interest in
protecting the potentiality of human life’ . ..
Although the interest exists ‘throughout the
course of the woman'’s pregnancy,’ it becomes
compelliag only at viability, the point at which
the fetus ‘has the capability of meaningful life

outside the mother's womb.'. , . At viability this
interest in protecting the potential life of the
unborn child is so important that the State may
proscribe abortions altogether, ‘except when it
is necessary to preserve the life or health of the
mother.” . . . Second, because a State has a le-
gitimate concern with the health of women who
undergo abortions, ‘a State may properly assert
important interests in safeguarding health {and]
1n maintaining medical standards.” . . . We held
in Roe, however, that this health interest does
not become compelling until ‘approximately the
end of the first trimester’ of pregaancy . . . Un-
til that time, a pregnant woman must be per-
mitted, in consultation with her physician, to
decide 1o have an abortion and 10 effectuate
that decision ‘frec of interference by the State’
... From approximately the end of the first
trimester of pregnancy, the State ‘may regulate
the abortion procedure to the extent that the
regulation reasonably relates to the preserva-
tion and protection of maternal health.” . . . The
State’s discretion to regulate on this basis does
not, however, permit it 1o adopt ahortion reg-
ulations that depart from accepted medical
practice . . . If a State requires licensing or un-
dertakes to regulate the performance of abor-
tions during this period, the health standards
adopted must be ‘legitimately related to the ob-
Jective the States seek to accomplish.” . .. ‘the
State may not impose a blanket™provision . . .
requiring the consent of a parent r person n
*a¢o parentis as a condition for at rtion of an
unmarried minor.’ ... it is clea~ «nat Akron
may not make a blanket determination that all
minors under the age of 15 are 100 immature
to make this decision or that an abortion never
may be in the minor’s best interests without
parental approval . . . We do not think that the
Akron ordinance, as applied in Ohio juvenile
proceedings, is reasonably susceptible of being
construed to create an ‘opportunity for case-
by-case evaluations of the maturity of pregnant
mifiors.’. . . We therefore affirm the Court of
Appeals’ judgment that [the ordinance} is un-
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consututional . . . In Danforth, supra, we upheld
a Missoun law requiring a pregnant wonan o
certf[y] i writing her consent to the aboruon
and that her consent 15 informed and freeh
gwen and s not the resultof coeraon.”. .. The
validuy of an mformed consent requirement
thiss rests en the State’s interest i protecung
the health of, the pregnant woman . .. This
does not mean, however, that a State has un-
reviewable authory 10 deade what informa-
uon 4 woman must be given before she chouses
to have an abortion. It remans pnimanly the
respeasibility of the physiaan 1o ensure that
appropnuate information 1s consveved to lus pa-
uent, depending on her parualar arcum-
stances. Danforths tecogniion of the Stae’s
mterest n ensunng that ths infoumat.on be
gnen will not jusufy aborton regulauons de-
stgned 1o mfluence the won-an s mformed chowe
bewween abortion or chuldbirth. . .. We aie no.
cominced, however, that there 15 a vital state
need for msisung that the physiaan perform-
mg the abortion, or for that mauer any phy-
siaan, personally counsel the pauent in the
absence of a request. The State’s mterest 1s
ensuring that the wonan s cunsents informed
and unpressured, the criucal factor is whether
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she obtams the necessary informauon and
counseling from a quahfied person, not the
identity of the person finm whom she obtains
1. .. In so holding, we do not suggest that the
State is powerless 10 vindicate ats mnterest in
making certam that important and ‘stressful’
deasion to abort, ts made with full knowledge
of its nawre and consequences.” ... A Suate
may define the physiaan’s responsibility 10 m-
clude venficauon that adequate counseling has
been provided and that the woman's consent
s mformed. In addiuon, the State may estab-
Ish reasonable mminim quahficauons for those
people who perform the pnimary counseling
function. . . . The Akron ordinance prohibn a
physican {rom performing an abornon unul
24 hours after the pregnant woman signs a
consent forme . . . We find tha: Akron has failed
to demonstrate that any legiumate state interest
1s furthered by an arbitrary and inflexible wait-
mg pervd. There 1s no evidence suggesung
that the aburuon procedure will be performed
more safely . . . if a woman, after appropriate
wunseling, 1s prepared o give her wrten in-
formed consent and proceed with the abortion,
a State may not demand that she delay the ef-
fectuauon of that decision.™




