E DOCUMENT RESUME

Q

ERIC

Aruitoxt provided by Eic:

ED 323 446 CG 022 768

3

ITLE Tobacco Product Education and Health Protection Act
of 1990. Heerang on S. 1883 before the Committee on
Labor und Human Resources--Part 1. Senate, One
Hundred First Congress, Second Session.

INSTITUTION Congress of the U.S., Washington, D.C. Senate
Committee on Labor and Human Resources.

REPORT NO Senate-Hrg-101-707-Pt-1

PUB DATE 20 Feb 90

NOTE 244p.; For part 2, see CG 022 769. Some pages contain

small, blurred type.
AVAILABLE FROM Superintendent of Documents, U.S. CGovernment Prainting
Office, Congressional Sales Office, Washington, 2C

20402.

PYB TYPE Legal/Legislative/Regulatory Mater:als (090)

EDRS PRICE MF01/PC10 Plus Postage.

DESCRIPTORS spdvertising; *Federal Legislation; Health Education;
Hearaings; =*Smoking; =*=Tobacco

IDENTIFIERS Congress 10lst; Proposed Legaslation

ABSTRACT

The text of Part 1 of a Senate hearaing orn the Tobacco
Product Education and Health Protection Act of 1990 is reported in
this document. It 1s noted that this act would amend the Public
Service Act tc establish a center for tobacco products, to inform the
public concerning the hazards of tobacco use, to disclose and
restrict aaditives to such products, and to require labeling of such
products to provide information concerning such products to the
public, and for other purposes. In an opening statement, Senator
Edward M. Kennedy discusses the problems of tobacco smoking and the
nead for federal regqulation. Statements by Senators Orrin G. Hatch,
Frank R. Lautenberg, and Bill Bradley are included, as well as a
statzment by Congressman Richard J. Durbin. The testimony from these
individuals 1s included: (1) Louis W. Sullivan, Secretary of Health
and Human Services; (2) Sister Mary Madonna Ashton, Comm:i:ssioner of
Health, Minnesota Department of Health; (3) Alan Blur, Department of
Family Medicine, Baylor College of Medicine, Houston, Texas; (4)
Charles C. Wwhitley, counsel, The Tobacco Institute; (5) Floyd Abrams,
coun el, The Tobacco Institute; (6) Tom Boggs, Patton, Boggs and
Blow, representing Freedom to Advertise Coalition; and (7) Scott D.
Bailin, Coalition on Smoking or Health, Washington, D.C.. Prepared
statemert are included from these witnesses and the Association of
National Advertisers, Inc.; The Smokeless Tobacco Council, Inc.; the
National Automatic Merchandising Association; the U.S. Hispanic
Chamber of Commerce; Cigar Association ¢ Ameraica, Inc.; and the
Finding For The Study of Teenage Cigarette Smoking and Purchasing
Behavior. (ABL)

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX*XXXXXXXXXXXXXXXXXXXXXXXXXX’XX

x Reproductions supplied by EDRS are the best that cai >¢ made x
x from the oraiginal document. x

XXXXXXXXXXXX*XXX’XXXXXXXXXXXXXXXXXX*XXXXXXXXXXXXXXXXXXXXXXXXX*R**XXXXRX

-




3

ED323446

S Hsac 101-707. Pr 1

TOBACCO PRODUCT EDUCATION AND HEALTH
PROTECTION ACT OF 1990

HEARING

BEFORE THE

COMMITTEE ON
LABOR AND HUMAN RESOURCES
UNITED STATES SENATE

ONE HUNDRED FIRST CONGRESS
SECOND SESSION

S. 1883

70 AMEND THE PUBLIC HEALTH SERVICE ACT TO ESTABLISH A
CENTER FOR TOBACCO PRODUCTS, TO INFORM THE PUBLIC CON-
CERNING THE HAZARDS OF TOBACCO USE. TO DISCLOSE AND RE-
STRICT ADDITIVES TO SUTH PRODUCTS, AND TO REQUIRE LABELING
OF SUCH PRODUCTS TG PROVIDE INFORMATION CONCERNING SUCH
PRODUCTS TO THE PUBLIC. AND FOR OTHER PURPOSES

FEBRUARY 20, 1990

Part 1

Printed for the use of the Committee on Labor and Human Resources

U S DEPARTMENT OF EDUCATION
Atce of ESucatonal Resesrch arc impravement

€0UCATIONAL RESQURCES HFORMATION
CENTER (ERIC)

TS o0Cument nas Daen reproduced as
raceived from 1he person of organizator
onginahng -t

© Minor Changes Nave Deen Made I mOfove

r@production Gualty

o Points of view OF ofrnions $.ated N this docy
ment 30 not necessanty represent ottt
OE RI posi1:0n 0f pObLy
U.8 GOVERNMENT PRINTING OFFICE
21-157w WASHINGTON : 1990

For sale by the Superintendent of Documents, Congressional Sales Iffice
US Government Printing Office Washington, DC 20402

2




COMMITTEE ON LABOR AND HUMAN RESOURCES
EDWARD M KENNEDY, Massachusetts. Chaurman

CLAIBORNE PELL, Rhode Islana ORRIN G HATCH. Utah

HOWARD M METZENBAUM, On.o NANCY LANDON KASSZBAUM. Kansas
SPARK M MATSUNAGA. Hawau JIM JEFFORDS, Vermont
CHRISTOPHER § DODD. Connecticut DAN COATS, Indiana

PAUL SIMON, Hhinows STROM THURMOND, South Carohina
TOM HARKIN, owa DAVE DURENBERGER, Minnesota
BROCK ADAMS. Washington THAD COCHRAN, Mississippi

BARBARA A MIKULSKI, Maryland

Nicx LirTieriso, Staff Director and Chief Counsel
ARISTINE A IverRsoN Minorits Steff Director

[} 48]

| ERIC i

|



O

ERIC

Aruitoxt provided by Eic:

CONTENTS

STATEMENTS

Lautenberg, Hon. Frank R., a U.S. Senator from New Jersey, accompanied b
Hon. Bill Bradley, a U.S. Senator fr-m New Jersey, and Hon Richard J.
Durbin, a Representative in Congress from Illinois...... . oo o

Prepared statement of:
Senator Bradley .. - e cveecteeresbeaene | memness e e aneee abeeeeees
Congressman Durbin....... ... + eeeemer ceerreretneneneens 2ecaen
Sullivan, Hon. Louis W., M.D., Secretary of Health and Human Services - ...
Prepared statement (with attachments) . ...

Ashton, Sister Mary Madeonna, Commissicner of Health, Minnesota Depart-
ment of Health; and Dr. Alan Blum, Department of Family Medicine,
Baylor College of Medicine, Houston, TX. ...« oo e e

Prepared statements of:
Sister Ashton (with letter to Senator Kennedy).. .. ....... ... ...
Dr. Blum (with attachments). .. covecveveiss cor ceree cmereieeeies e ¢ e o .

Whitley, Charles O., counsel, The Tobacco Institute, accompanied by Floyd
Abrams, counsel; and Tom Boggs, Patton, Boggs and Blow, representing
Freedom to Advertise Coalition, and Ray O'Hare. counsel ..... ... ...

Prepared statements of:
Rd’r. Whitley .. ... ceee e e e e vtean = e = e et teeennenereaes .
VAT, . eeebe 000ateccnn = mmmmme = == sema mmoae em

Ballin, Scott%‘igaa h, Washington, DC .. ..

Prepared statement (with attachments).. ... .. ool s

Association of National Advertisers, Inc.. ... ... ... .0 ..o Lo

The Smokeless Tobacco Council, Inc , Michael J Kerrigan, president . . -

Natxlonal Automatic Merchandising Association, Richard W Funk, chief coun-

U.S. Hispanic Ch.mber of Commerce....... oo - - o0 - .. . U .
Cigar Association of America, Inc, Norman F_Sharp, president. ... ... .
Finding For The Study of Teenage Cigarette Smoking and Purchasing Behav-
1or, prepared for National Automatic Merchandising Association (complete
study referred to 15 retained in the files of the committee). o .-

ADDITIONAL MATERIALS

Communications from-

Letter from the Coalition for a Tobacco-Free Utah (with an attachment),
dated February 12, 1990 to Senator Hatch . . ... ... o e o e

Letter from Daniel L. Jeffe, Association of National Advertisers, Inc,
Washington, DC dated February 20, 1990, to Senator Kennedy . ;

Letter from Lupe Garcia, chairman of the board, US Hispanic Chamber
of Commerce, dated February 16, 1990, to Scnator Hatch.. ... i

Letter from Suzanna Sherry, professor of law, to Senator Kennedy

ain

213

232
233




¥

TOBACCO PRODUCT EDUCATION AND HEALTH
PROTECTION ACT OF 1990

TUESDAY, FEBRUARY 20, 1990

U.S. SENATE,
ComuMrTTEE ON LABOR AND HUMAN RESOURCES,
Washington, DC.
The committee met, pursuant to notice, at 9:37 a.m., in room SD-
430 Dirksen Senate Office Building, Senator Edward M. Kennedy
(chairman of the committee) presiding.
Present: Senators Kennedy, Hatch, Dodd, and Durenberger.

OPENING STATEMENT OF SENATOR KENNEDY

The CHAIRMAN. Good morning. Welcome to the hearing of the
Committee on Labor and Human Resources cn the Tobacco Prod-
uct Education and Health Protection Act of 1990.

One thousand more Americans will die today from diseases
caused by tobacco products. Yet, the tobacco industry will spend
26 9 million more today on advertising and promotion to encourage
more Americans to try tobacco products.

Tobacco ccmpanies claim that their advertising is intended only
to induce brand switching, rather than to recrui. new smokers. But
only 10 percent of smokers switch brands each year. Because so
many smokers die and so many others stop, 6,000 new smokers
must be recruited every day for the industry merely to maintain
the status quo.

Two thousand of the new smokers will be young women. A dis-
proportionate number will be minorities. The industry broadly pro-
motes its products, but also specifically targets women and minori-
ties. The Virginia Slims Tournament in Washington this week is a
local reminder of the prevalence of the industry’s strategy.

Two new cigarette brands introduced in the past year are de-
signed for women—Superslims and Newport Stripes. The market-
ing strategy is so brazen that the ads themselves confess that they
are targeted on women. Last week we learned that the deadly cam-
paign continues as reports of a new effort to promote the “Dakota”
cigarette surfsced.

Only the fearless intervention of Secretary Louis Sullivan, who is
with us this morning, blocked the insidious scheme of R.J. Reyn-
olds to market a new brand of cigarettes called “Uptown,” targeted
at blacks. The marketing strategy was particularly insidious be-
cause of the excessive incidences of cancer, heart disease, and
stroke that minorities already suffer.
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Women are also suffering more extensively from tobacco-related
diseases. In 1950, only 3 of every 100 women with cancer had lung
cancer. Today the number is 20 of every 100 women—nearly a
seven-fold increase. Lung cancer is now the No. 1 cause of cancer
deaths among women, and other smoking-related cancers are also
increasing.

Industry representatives maintain that everyone already knows
the dangers of smoking. But surveys prove that vast numbers of
citizens, especially the young, are unaware of the true nature of
the risk.

To deal with these abuses, I joined with other Senators last No-
vember to introduce the Tobacco Product and Health Protection
Act of 1990, S. 1883. It is a realistic attempt to provide greater Fed-
eral leadership in dealing with these problems.

The approach we take in this measure is two-fold: greater public
education, more truth in advertising about the risks of smoking,
and more effective Federal regulation of tobacco products.

Smoking is public health enemy No. 1 in America today. We are
not serious about public health unless we get serious about reduc-
ing tobacco use.

It may well be a challenge to persuade the present anti-regula-
tion administration that more regulation is needed. But we are not
talking about excessive Federal regulation, but minimal, garden-va-
riety standards that apply to all products. At present, there is no
law which requires that tar and nicotine content be disclosed to the
public. Most packages of cigarettes do not display that information.

Perrier water was pulled from the shelves recently in response to
an EPA-FDA action when it was discovered that it had 16 to 26
parts per billion of benzene, while the 1986 surgeon general’s
report noted that the benzene content in a range of cigarettes
varied from 11,000 to 43,000 parts per billion, or almost 2,000 times
the content of benzene in Perrier water.

The consumer has a right to know the key ingredients and addi-
tives to a pack of cigarettes when they purchase the product.

Finally, I want to emphasize one other point. This legislation is
not aimed at tobacco growers or tobacco-producing States or the
thousands of decent, hardworking Americans who earn their liveli-
hood by raising tobacco. As the legislation before this committee
moves through the Senate, the farm bill of 1990 will also help us,
and we will have an excellent opportunity to address this concern.

I want to welcome Sacretary Sullivan, who will testify. And after
our distinguished colleagues, several Members of the Congress are
here. They have been the real leaders in this effort, and we look
very much forward to their testimony.

Senator Lautenberg has been tireless and extremely effective in
bringing about some important legislative changes in the Senate.
Senator Bradley has over a2 number of y=ars offered imaginative
and creative proposals in terms of the tax considerations of our In-
ternal Revenue Code and in moving funding to expand education
for the young people of this country. And Congressman Durbin has
been a leader in the House of Representatives in fashioning and
shaping a bipartisan coalition in the House of Representatives that
has made a very important contribution in this battle as well.
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Before hearing from car colleagues, we want to recognize Sena-
tor Hatch.
Senator HaTcH. Thank you, Mr. Chairman.

OPENING STATEMENT oF SENATOR HATCH

Senator HaTch. I would like to welcome everybody here this
morning who is going to testify. We certainly appreciate the testi-
mony that will be given this morning.

Mr. Chairman, I would like to commend you for holding this
hearing this morning. The use of tobacco products in America and
their adverse health effects were first brought to our attention by
Surgeon General Luther Terry. Dr. C. Everett Koop, our last sur-
geon general, strongly promoted this legacy when he was surgeon
genera.

Tobacco products account for over 360,000 deaths a year. The
lung cancer death rate in women has now surpassed the death rate
for any other cancer. More and more, the cigarette market consists
of young women, minorities, and the less educated.

[ recently received a letter from Katherine Manning, president
of the Coalition for a Tobacco-Free Utah, wh.ch represents 20 orga-
nizations working for a tobacco-free Utah. In her letter, Katherine
mentioned the commitment of not only Utah’s Governor Bangerter,
but also the Governors of Arizona, Colorado, Montana, New
Mexico, North Dakota, South Dakota, and Wyoming in their will-
ingness to accept the Rocky Mountain Tobacco-Free Challenge’s
commitment to eliminate tobacco-related illness and death.

Their goals are: 50 percent reduction in tobacco use by adults
and youth; 25 percent reduction in deaths related to tobacco; and
50 percent reduction in consumption of all tobacco products.

Mr. Chairman, I would ask that the Coalition’s full letter be
made part of the record of this hearing.

The CrAIRMAN. It will be so included.

[The letter from Coalition for a Tobacco-Free Utah (with an at-
tachment) follows:]

LeTrEr FROM COALITION FOR A TOBACCO-FREE UTAH

Salt Lake City. Utah
February 12. 1990
The Honorable Orrin G HAaT(H
U'S Senate
Washington, DO 20312

Diar SEnaTor Haren 1 am writing in support of the “Tobacto Product Education
and Health Protection Act of 1940" (S 1833 The area of tooacco regulation and
education needs considerable attention We appreciate the legislative effort to con-
trol the leading preventable cause of death in this country

The governor of Utah. Norman H Bangerter. has agreed with the governors of
Arwzona, Colorado. “ontana, New Mexico, North Dakota. South Dakota, and Wyo-
ming to accept the Rocky Mountain Tobacco-Free Challenge’s commitment to elimr-
nate tobacco-related i!lnesses and death The Coalition For A Tobacco-Free Utah, a
large group of organizations, has also adopted the same goals for the year 2000

—50) percent reduction in tobacco use by aduits and youth
25 percent reduction wmn deaths related to tobacco
—50 percent reduction 1n consumption of all tobacco products

ry
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Tobacco use causes nearly 100,000 deaths per year in the United States, the equiv-
alent of over 1,000 deaths per day Not only 1s the mortality rate of concern but the
economc iosses are enormous In 1985, the private and.public sectors spent approxi-
mately $22 bilhion on smoking-related illnesses and $43 lallion op economic losses.
rocal and worksite smoking cessation programs cou .d target smokers and increase
our economic resources by decreasing smoking and improving health

The tobacco industry must attract 5,000 new children and teenage smokers daily
to replace those who stop smoking or die of smoking-related diseases or other
causes In 1986, the tobacco industry spent $2.4 billion on tobacco advertising, and
promoting products in the US To counter the tobacco industry an advertising cam-
paign must be put into effect to discourage tobacco use.

Sixty percent of all smokers begin by age 14 and 90 percent by age 20. Young
people become addicted before they are mature enough to make an informed deci-
sion The Coalition For A Tobacco-Free Utah was instrumental last year 1n passing
legislation for smoke-free schools during school hours and prohibiting the sale of to-
bacco products in verding machines, which makes cigarettes easily accessible to
teenagers However, the ability to enforce the laws can be difficult without incen-
tives and support from a Federal agency.

The proposed legislation on tobacco education would provide support to law en-
forcement. a counter advertising campaign, worksite intervention programs, encour-
age smoke free schools. and discourage the use of tobacco and its harmful effects 1
find that th> “Tobacco Product Education and Health Protection Act of 1990 (S
1883) would greatly enhance our efforts in Utah as a coalition.

I would appreciate your office keeping me informed of any changes 1n the pro-
posed bill. If I can be of any assistance, please let me know

Sincerely,
KATHRYN MANNING, R T.P.
President,
Coalition For A Tobacco-Free Utah
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Senator HaTcH. I am pleased that we have a wide arresy of wit-
nesses this morning who will address public health, the tobacco in-
dustry, and advertising issues. However, I would like to point out
to those who disagree with the tobacco industry on the use of to-
bacco that the laws restricting their rights to advertise a legal sub-
stance should not be taken lightly. There are many who strongly
believe that the industry has a constitutional right to advertise and
seek market share for a legal product regardless of whether we
agree with the use of the product.

Regardless, I would like to point out that, because of the escalat-
ing cost to the public in lost productivity and death from the ef-
fects of tobacco, I support the interests of those who are interested
in providing better information to America’s youth. Sixty percent
of all smokers begin by age 14 and 90 percent begin before age 20.
Successful education programs help our youth delay making a deci-
sion regarding tobacco use until they become adults, a time when
they can fully understand the risks.

In addition, I support efforts to help those who want to quit. We
need better education and better public information for those in
school. I look forward in particular to hearing from our colleagues
in the Congress. I appreciate their leadership.

A number of us worked under Senator Lautenberg’s leadership
last year to ban smoking on domestic airlines. I want to compli-
ment him for the work that he did there, and I appreciated work-
ing with him and the leadership that he provided.

But I also look forward to hearing Dr. Sullivan, our Secretary of
Health and Human Services, discuss the apparent problem we have
in reaching those who are still in school. As was reported last
week, almost 19 percent of all high school seniors report that they
smoke cigarettes daily, a number that has held steady for the last 5
years. And I understand the rate is highest for those who do not
plan to continue their education beyond high school. I suspect that
the rate of use is even higher for those who drop out of school.

Mr. Chairman, I would like to recognize Secretary Sullivan for
his courageous views against the selective marketing of tobucco
products to minorities and women.

I have to say, Mr. Secretary, I share your outrage against those
who would target tnose groups of people who are vulnerable and
who may be less capable of making decisions and who are less edu-
cated consumers. Your advocacy has meant a lot to the country
and will mean a lot in the future. I want to compliment you for it
in advance.

Mr. Chairman, I have been appointed by the Senate to 2o to a
U.N. to the special set of anti-drug meetings. So I have to leave
fairly early today. I would like to let that be known here so that
nobody will feel that I am leaving without paying strict attention
to all of the testimony that will be given today.

Thank you.

The CHAIRMAN. Thank you very much, Senator Hatch.

We will follow our historic procedures of going by seniority
unless there is a conflict.

Senator Lautenberg, we know you have a conflict. So we wiil be
glad to recognize you first.

Senator LAUTENLERG. Thank you, Mr. Chairman.

100




7

The CHAIRMAN. I understand that your legislation is going into
effect on Sunday next. You ought to take a lot of satisfaction from
it, and we again congratulate you and look forward to your testi-’
mony.

STATEMENTS OF HON. FRANK R. LAUTENBERG, A U.S. SENATOR
FROM NEW JERSEY, ACCOMPANIED BY HON. BILL BRADLEY, A
US. SENATOR FROM NEW JERSEY, AND HON. RICHARD J.
DURBIN, A REPRESENTATIVE IN CONGRESS FROM ILLINOIS

Senator LAUTENBERG. | thank ycu very much, Mr. Chairman,
and I thank my colleague Bill Bradley for permitting me to jump
the seniority rung in this instance and go first, and, Mr. Chairman,
to thank you for the leadership you have provided on health issues
for so many years. Few in the Congress have ever demonstrated
the commitment to improving health for the uninsured, for the
poor, for those who need assistance, and particularly noteworthy is
your battle for funding for AIDS and the AIDS relief bill, and we
are proud to be here with you and thank you very much for hold-
ing this hearing.

And Senator Hatch and 1 have worked together on several
issues, in particular the no-smoking issue on airplanes, and our
work together has been very satisfactory, very helpful, and, I
think, responsible for the kind of smooth path that we tound
through the Senate, of course with our colleague from across the
way, Congressman Durbin. It has been a very worthwhile effort,
and on Sunday those who care about flying and breathing easily
will have the opportunity to do so. So we look forward to that.

Mr. Chairman, the Tobacco Product and Health Protection Act
has one simple goal: to save Americen lives by enlisting the Feder-
al Government in the fight against tobacco addiction, particularly
among our children, women, and minorities. We cannot sit idly by
any longer while tobacco companies cynically devise marketing
campaigns to lure the most vulnerable groups into a life of nicotine
addiction.

As more and more people quit, the tobacco industry has stoop=d
lower and lower in order to keep their cash registers ringing. The
Federal Government needs to make a concerted effort to get the
truth out about the grave health consequences of amoking tobacco.
And the truth is that smoking cigarettes kills.

For too long our Government has been complacent. For too long
it sat on the sidelines and watched tobacco products slowly drain
the life out of our citizens. We need to fight the battle on all fronts.

Just to replace those who quit the tobacco industry needs to hook
6,000 new smokers a day. Now, where does the industry turn for its
profits? Senator Hatch, you mentioned it. It turns to the urban
poor. “Uptown” was only the most blatant of its racial appeals.
The industry turns to female teenagers. “Dakota” is the kind of a
product they would sell. And most reprehensible of all, the indus-
try has turned to our kids.

Mr. Chairman, we are losing the battle to prevent our youngsters
from smoking. The facts speak for themselves. According to the
surgeon general’s 1989 report, approximately 80 percent of the
smokers started before the age of 21. One out of four high school
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seniors who ever smoked began when he was 12 years old. The ear-
lier a young person begins using tobacco the harder it is for them
to kick the habit. i

In many ways, the fight against tobacco addiction is like the
fight against drug addiction. Drugs are addictive. So is tobacco.
Drugs are fatal. Perhaps more often is tobacco. It leads to cancer
and lung disease gnd heart disease. and we know that it takes
nearly 400,000 precious American lives each year.

We are fighting an all-out war to ke<, our kids off drugs. We
have targeted resources for drug education. We have appointed a
Federal drug czar, and we are tryi g to get more money into our
cities and States to fight drug abuse. But what have we done to
keep our kids away from tobacco? What have we done to prevent
onr children from taking a fatal first puff and becoring addicted
for life? Obviously not enough. We see it: 11-, 12-, 13-year-olds,
smoking cigarettes in our schools and shopping malls, but the Fed-
eral Government hasn’t made a concerted effort to stop it.

We see 9-year-old kids buying cigarettes from vending machines
and in our stores, but we have not acted to prevent it. We see chil-
dren being given free cigarette samples, but we have not insisted
that it stop.

If we saw a 10-year-old kid holding a gun to his head, surely we
would intervene to save that youngster’s life. We should have the
same reaction when it comes to our kids smoking cigarettes.

We need to act aggressively and intervene to prevent young kids
from getting hooked. The Tobacco Preduct and Health Protection
Act of 1990 would provide valuable resources to help in the battle
against addiction among our young people. It would authorize two
new incentive grant programs to encourage States to enact and en-
force laws to limit youth access to tobacco products.

These incentive grants are based on legislation I introduced last
year, the Adolescent Tobacco Prevention Act, bill number S. 1528.

First, the bill would create incentive grants for States that enact
and enforce laws prohibiting the sale of tobacco products to a
minor under the age of 18. States would be encouraged to ban the
sale of tobacco products in vending machines unless the presence of
mingrs is not allowed cn the premises where the machines are lo-
cated.

Second, the bill would create an inccntive grant program to get
States to make elementary and secondary schools smoke-free.

In the ceming days I would like to work with the committee on
ways to improve the incentive grant programs in other sections of
the bill to address youth access.

We need to act quickly and decisively to get this legislation
passed. The need for a comprehensive Federal policy on smoking
couldn’t be greater. The Government must play an active role in
sending out a strong, clear message to the Nation that smoking
kills. And we must provide the resources to help prevert would-be
smokers from becoming addicted.

Our children and their families deserve no less, ard I look for-
ward to working with the committee and you, Mr. Chairman, on
this important piece of legislation. Once again thank you for per-
mitting me to testify.

The CHAIRMAN. Thank you very much, Senator Lautenberg.

12




Senator Bradley.

Senator BRADLEY. Thank vou very much, Mr. Chairman.

Let me express to you my appreciation for holding the hearing
and for taking control of this issue in the areas under the commit-
tee’s jurisdiction.

Senator Lautenberg hit some of the high points. Tobacco is the
single biggest health hazard facing the country today. Three hun-
dred ninety thousand people die each year because of tobacco use.
Smoking contributes to one-third of all cancer deaths, a quarter of
all deaths due to coronary heart disease. Smoking contributes sig-
nificantly to high infant mortality rates.

And yet, it is sad to say that 34 percent of the high school seniors
in this country do not believe a pack of cigarettes a day causes a
risk of harm. One-third of the women of child-bearing age who do
not know that smoking causes still births and nearly 30 percent of
the smokers do not know that smoking causes heart disease.

That is why the bill that you have introduced is so important,
Mr. Chairman.

I strongly support the Tobacco Product Education and Health
Protection Act of 1990. In particular I am pleased that you have
included provisions that I have introduced in previous Congresses
relatine to the strengthening of the tobacco product warning label
to emphasize its addictive potential and the inclusion of tobacco in
the drug cducation prcgrams funded by the Drug-Free Schools and
Communities Act of 1936.

Mr. Chairman, over the last 25 years, a lot of people in this coun-
trv have reduced their use of tobacco. Unfortunately, young people
have not. Recent studies show a decline in drug use among high
school students, but there has been little change in cigarette smok-
ing rates in the past decade. According to a recent Now York Times
article, 29 percent of high school seniors questioned say that they
smoke cigarettes regularly, and once addicted, many of these teen-
agers are often hooked into a lifetime pattern of nicotine addiction.

And, Mr. Chairman, for those who wonder if this is an addiction
or not, let me read for the committee a document that emerged in
one of the legal battles of recent years on the use of tobacco and
liability.

This is a document from a tobacco company, and it deals with
nicotine. These are the words of the tobacco company:

“The cigarette should be conceived not as a product but as a
rackage. The product is nicotine. The cigarette is but one of many
package layers. There is the carton, which contains the pack,
which contains the cigarette, which contains the smoke. The smoke
1s the final package. The smoker must strip off all of these pack-
aged layers to get to that which he seeks . . . Think of the ciga-
rette pack as a storage container for a day's support of nicotine

Think of the cigarette as a dispenser for a dose unit of nico-
tine. Think of a puff of smoke as the vehicle of nicotine Smoke is
beyond question the most optimized vehicle of nicotine and the cig-
arette the most optimized dispenser of smoke.”

Now, for anyone who would doubt that this is a statement about
a substance which is addictive, do not take the tobacco company's
own words or my opinion, take the opinion of the World Health Or-
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ganization, the American Psychiatric Institute, and the Surgeon
General of the United States.

Mr. Chairman, this bill that would place a hittle bit more explicit
warning label on a package is eno. mously important. Equally im-
portant is the education provision of the bill because, as we know,
it is the young people who are getting hooked. So you need more
education for young people to prevent them from getting hooked.
And that is why the inclusion of the education componcent in this
bill is so enormously important.

Mr. Chairman, I would go one step further than the bill. I have
introduced legislation in previous Congresses, and I hope as this
bill works its way through Congress that we might find a way to
add th - . -ovision which would deny the deductibility of advertising
expens. ‘or tobacco companies.

Every three years advertising comparies spend about $8 billion,
they get a subsidy of roughly $2 5 billion for their advertising. Mr.
Chairman, every day in the world, 21,000 kids die because they
cannot get childhood immunizations. For $2.5 biilion, you can im-
munize the world's children.

Now, there will be people whe will say there is a constitutional
right to speak. Of course there is a constitutional right to say any-
thing you want in this country. Nobody is disputing that. But there
is no constitutional right to a tax subsidy. There is no constitution-
al right for the taxpayer to subsidize your freedom to say every-
thing you want. And there is no constitutional right to a tax deduc-
tion. That is a policy decision that the Congress has to make.

I would hope that we would, before this is through, deny the de-
ductibility of advertising expznses for tobacco companies. Make it a
little more expensive for them to get teenagc s hooked or a drug
that will kill them, that will shorten their lives.

Mr. Chairman, I thank you for your leadership on this issue. and
I hope that the committee will act quickly.

[The prepared statement of Senator Bradley follows:]

PREPARED STATEMENT OF SENATOR BRADLEY

Senator BraprLer Mr Chairman, | am pleased today to have the opportunity to
testify before yo'.r committee 1n support of the Tobacco Product Education and
{ealth Protection Act of 1990 As vou know, Mr Chairman, I have been a strong
advocate of alerting the American public of the malhgnant health hazards of tobacco
use and 1n finding ways to hmt its deadly effects I hope this year we are able to

years—the strengtliening of the tobacco product warning label to emphasize 1ts ad-
dictive potential and the inclusion of tobacco in drug education programs funded by
the Drug Free Schools and Commumties Act of 1986 [ am here today to discuss
these two provisions

The evidence 1s overwhelming Nicotire 1s a powerful habit-forming drug which
may lead to compulsive use and greatly diminished capacity to exercise free will
over tobacco use Leading national and international organizations, including the
American Psychiatrnic Association. World Health Urganization. National Inst-.ute
on Drug Abuse and the surgeon general have declared that chronic tobacco use con-
stitutes addiction

Mr Chairman, last year the surgeon general 1ssued a very Important report that
provides conclusive evidence that nicotine 1s an addictive drug Many people consid-
er tobacco a habit or custom 1t 1s more to be addictive. a drug must cause compul-
sive use and have mood altering effects as well as rewarding effects that reinforee
drug-taking behavior Nicotine meets these criteria
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The tragedy of nicotine addiction 1S that .* occurs at a young age Ninety percent
of all cigarette micotine addiction happen before the victim's 21st birthday. Fifty
percent occur before the age of 14 It 1s terribly important that young people realize
that once they begin to use tobacco, they may not be able to stop We need to do
everything we can to stop tcoacco use. If more people reslize that nicotine 's a
harmful addictive drug, fewer will use tobacco This is why we must strengthen the
warnmng label required on tobacco products to alert potentisl victims of its addictive
potential

Tobacco 1s the single biggest health hazard facing this country The weight of sa-
entific evidence pomts clearly to the dangers of tobacco use. More than 390,600
people die each year from tobacco use. Smoking contributes significantly to the
pamnfully high infant mortality rates in this country But sadly, despite the clear
evidence that smoking kills, 34 perceat of high school seniors don't believe smoking
a pack a day causes great risk of harm to them; one third of women of child bearing
age don’t know that smoking causes stillbirths; and nearly thirty percent of smokers
don't know that smoking causes heart disease.

And sadly, despite the remarkable decline in the percentage of the American
people who smoke over the last 25 years, we have not seen continued progress
among our young Teenagers are the ultimate source of future customers for tobacco
products. They are the vulnerable targets of slick advertising campaigns and subtle
messages of success and appeal that tobacco companies tie to their deadly products
While the results of the recently conducted surveby of drug use among the nations
27 mihon hgh school seniors showed some hopeful trends towards reduced use of
hicit drugs such as cocane and heromn, the survey found little change in cigarette
smoking rates in the past decade Twenty-nine percent of the semors questioned say
that they smoke cigarettes regularly Once addicted, these teenagers often are
hooked 1nto a hifelong pattern of nicotine addiction.

AMr Chairman, there 1s compelling evidence that tobacco education programs in
this age group works to limit the pernicious effects of tobacco advertising and social
oressures to smoke Tobacco 15 every bit as addicuve as other ilheit drugs and every
Lt as much a killer If we are truly commitced to educa*ing our children and yeung
adults about addiction and the dangers of ilhat drugs, we mus: educate them on the
addiction and the dangers of tobacco products This > why 1 feel so strongly that
tobacco must be ncluded along wath alcohol and other illicit drugs 1n programs cov-
ered by the Drug-Free Schools and Communities Act of 1986

Today. eversone who knows the facts agree—everyone, thai 15, except the tobacco
manufacturers—that tobacco is a killer The Federal Government should recognize
its role 1n protecting the health of the public | behieve that the government should
unequivocally say  smoking 18 addict:ve and it will harm you” And 1t must, 1n no
uncertain terms. sas this to young Americans who are the future of this Nation

Before conctuding Mr Chairman, I would like to quote from a 1972 Plmhp Mornis
document that has been brought to my attention It describes 1n ne uncertain terms
the fact that cigarettes are simply packaging for nicotine “The cigarette should be
conceived not as a product but as a package The product 1s mcotne The cigarette
1= but one of many package layers There 1s the carton. which contains the pack,
which contamns the cigarette. which contains the smoke The smoke 15 the final
package The smoker must strip off all these package lavers to get to that which he
~eehs Think of the cigarette as a dispenser for a dose Jnit of nicotine
Think of a puff of smoke as the vehicle of nicotine 1s beyond guestion the most
optimized vehicle of mcotine and the cigarette the most vptimized dispenser of
~moke

\Ir Chairman. tobacco s the vehicle for Zeivering nicotine to the pukl.. We
know that meotine kills Now we knov that mcotine 1+ addictive It 1s government’s
.k vy ~ee that people particularly the young are informed about the hazards and
that fewer and fewer people spena their time trying to recenve their ““dose unit’” of
nivetire

The CralrMAN Thank vou very much, Senator Bradley

Congressman Durbin, we are glad you are willing to take the
time to come over to the Senate, and we look forward to your testi-
mony and comments

Congressman DUrBIN. Thank you very much, Mr Chairman,
Senator Hatch. Thank you for inviting me I certainly appreciate
your cooperction and joint efforts on our work _er the last several
vears with Senator Lautenberg to ban smoking on virtually all of
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America’s airline flights. And you are right, it will start on Febru-
ary 25, this Sunday. I think this legislation is another major step
forward.

When drug dealers exploit our children, many national leaders
cail for the death penalty. When porno producers lure our kids into
their webs, we demand as a Nation swift and sure punishment. But
when the tobacco companies hook cur children on a deadly addic-
tion to cigarettes and smokeless tobacco, we look the other way.

This hearing challenges America to protect its kids from a threat
as insidious and deadly as crack, assault rifles, and AIDS, because
the life-and-death statistics tell us clearly that more children will
eventually succumb to an early death from tobacco than any of
these other dangers.

On February 25, when the skies of our Nation’s airlines g0 virtu-
ally smoke-free, we will be reminded that the well-heeled, muscle-
bound tobacco lobby is not invulnerable. We now have a bipartisan
congressional task force on smoking and health in the House of
Representatives, with 48 members. This task force represents the
first organized effort in the history of the House of Representatives
to oppose pro-tobacco pressures that are all around us. The task
force played a crucial role in galvanizing support for the airline
smoking ban which I just mentioned,

Let us now turn our energies and attention to stopping these to-
bacco companies from making our best and most promising chil-
dren tomorrow’s diseased and crippled Americans.

[The prepared statement of Congressman Durbin follows:]

PREPARED STATEMENT OF REPRESENTATIVE DURBIN

Congressman DureiN I would like to thank the chairman for his leadership 1n
holding this hearing on tobacco education and the tobacco industry's targeting of
women, minorities, and children in their advertising and promotional efforts I ap-
preciate the opportumity to appear before the committee

Mr Chairman, this is a very timely hearing. In the first session of the 101st Con-
gress, we saw several developments that demonstrate a new commitment on the
part of the US Congress to take a stand for public health even 1f 1t collides head on
with the interests of the tobacco industry.

Both the House of Representatives and the Senate voted for a virtually total ban
on smoking on domestic airline flights. When the ban takes effect this coming
Sunday, February 25, airline passengers and crew members will finally be able to
breathe easily on airplanes without risk of ingesting the toxic substances present in
environmental tobacco smoke I would particularly like to salute Senator Frank
Lautenberg for his role 1n this battie It was a great victory for public health, and I
;vas delighted to have such an able ally in the Senate as we pursued the smoking

an

Also in 1989, we saw the formation of the Congressional Task Force on Tobacco
and Health, a bipartisan alliance of 48 Members of Congress who share a common
concern about tobacco use and 1ts effects on health and are willing to take a public
stand on these 1ssues [ am pleased to chair this Task Force along with my col-
league, Representative Bob Whittaker of Kansas. For many years, Members of Con-
gress have worked individually to spotlight the public policy issues associated with
tobacco use, but the Task Force represents the first organized effort in which Mem-
bers have banded together to oppose the pro-tobacco pressures that are all around
us The Task Force played a crucial role in galvanizing support for the airline smok-
ing ban in the House of Representatives, and it is ready to take on the tobacco in-
dustry on other 1ssues where tobacco use conflicts with nublic health

A third sign of the times that sheuld trouble the tobacco industry 1s the growing
number of bills that highlight the variety of ways tobacco harms us Tobacco 1s a
legal product, but 1t is a deadly one Members of Congress are recognizing more and
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more ways 1n which special government treatment of this product has facilitated 1ts
use, and they have begun to ask questions.

—Why isn’t tobacco reguleted the way every other drug in America is regulated?

—Why is U.S. government money—taxpayers’ money—allowed to be used to pro-
mote this deadly product overseas?

—Why does the United States dedicate the full force of the Office of the U.S.
Trade Representative to tearing down legitimate restrictions other nations have
established to limit tobacco advertising in their countries?

—Why is tobacco allowed to be sold to our Nation’s children?

—Why do States that prohibit tcbacco sales to children allow tobacco to be sold in
vending machines to which children have access?

—Why do so many schoois continue to allow minors to smoke or use _uewing to-
bacco on their premises?

—Why are tobacco companies permitted to advertise theit deadly r.coduct in ways
that appeal to children?

Why is so little done to counteract the effects of the $2.5 billic n tobacco compa-
nies spend each year to convince new customers to take up thir terrible habit?

—Why have we failed to increase the excise tax on tobacco even to keep pace with
the effects of inflation?

These questions have led to new bills, including the chairman’s Tebacco Product
Education and Health Promotion Act " applaud the Chairman on the introduction
of his bill, which includes innovative ap,roaches to these issues.

This hearing is also timely because of its focus on how tobacco advertising and
promotion is targeted Health and Human Services Secretary Louis Sullivan is to be
heartily commended for drawing attention to this issue by objecting to the market-
ing of a new brand of cigarettes targeted specifically at black Americans. This cam-
paign would have offered more suffering, disease, and death to a group that already
bears more than its share of the effects of smoking. I applaud Dr. Sullivan for
speaking out.

The unfortunate truth is that we have ignored the targeting of tobacco ads for
years Billboards are much more prevalent in low-income urban areas and much
more iikely to display tobacco advertising than billboards in other locations. Lung
cancer deaths of women have skyrocketed in recent years as cigarette promotion
nas focused on women As Dr Sullivan has spoken out in the case of Uptown, we
need to speak out also against the longstanJing practice of targeting women. In ad-
dition, we need to turn the spotlight on the ways in which tobacco ads are specially
designed tv appeal to teenagers.

Each year, the tobacco industry loses 390,000 customers who die of tobacco-related
diseases and 1.5 million customers who quit smoking. To find nearly 2 million new
customers annually, they make a great effort to recruit our children; and their cyni-
cal campaign to attract young people to use their product is very effective. Most
new smokers today start smoking at a very young age: 25 percent by the age of 12
(6th grade), 50 percent by the age of 14 (8th grade); and 90 percent by the age of 20.

The tobacco companies claim that their ad campaigns are not targeted at children
but rather at convincing people who already smoke to switch brands. If *hat were
true, then they would have to proclaim their ad campaigns to be failures because
thousands of children pick up their first cigarette and start the habit every day,
while only 10 percent of all smokers switch brands each year. One has only to look
at the ads themselves to see how self-serving is the cla;m that the ads don’t appeal
to children And the facts speak for themselves. 90 percent of all smokers start
while they are still teenagers or pre-teenagers.

There are many things we must do to protect our children from the lure of tobac-
co, and the chairman’s bill takes some important first steps:

—Incentive grants to schools to become smoke-free.

-Grants to States to help them better enforce existing State laws prohbiting to-
hacco sales to minors.

- Education and counter-advertising so that children and other vulnerable tobac-
co industry targets will hear the truth about tobacco.

~Regulation of tobacco products for the first time.

Other steps that should be taken by the Congress include restrictions on tobacco
advertising so that 1t does not appeal to children, and an increase in the cigarette
excise tax to discourege *‘een use The General Accounting Office has estimated
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that, while 4 million teenagers currently smoke, a 21-cent per pack increase in price
would reduce the number of teenage smokers by 500,000, resulting in 125,000 fewer
premature deaths
Mr. Chairman, there is no doubt that we have our work cut out for us. The tobac-
co corapanies have a long track record of success in protecting their narrow self-
nterest when it conflicts with public health. But their glory days have passed, and
their claims have been debunked. The airline smoking ban showed that the tobacco .
industry is not invincible, and the formation of the Task Force as well as the public
stands taken by the chairman and others show that the tobacco industry cannot
keep Members of Congress from speaking out and working to protect the public
health from the dangers of tobacco.
Again, I thank the chairman for his leadership in this area and for this opportu- -
nity to testify, and I look forward to the battle ahead.

The CHairMAN. Thank you very much.

Let me just ask a few brief questions.

Senator Lautenberg, we know that some 44 States regulate *obac-
co sales to minors, and we are going to hear about tha’ in the
course of the debate on this legislation. At the same time, in other
areas, the Federal Government has effectively preemptad States
and local communities from taking action. Despite that, a number
of States and local communiti s have already taken action. In my
own city of Boston, for example, they have limited billboards in
areas that are ncar sc. sols. Those things have not been challenged;
they have been well rceived by the public. Yet we are going to
hear those provisions attacked, I am sure, as the means to end the
whole tobacco industry.

Can you tell us a little bit from your own background and experi-
ence what your research showed? From what you know is taking
place in local communities and States, do you think that the pre-
emption provision of this legislation is important?

Senator LAUTENBERG. It is very important, Mr. Chairman. The
ability of the Federal Government in many cases to preempt State
law is legend. I mean, look at the environmental issues. Look at
the workplace issues. There are all kinds of things.

A couple of our States have been very bold, have restricted pur-
chase in vending machines by minors. As you know, the section of
the bill that I have included with your legislation, Mr. Chairman,
includes 1ncentive grants to States to move these things. We want
to encourage them. We want to help them learn what they can
about counter-thrust advertising. It is included in your bill to help
the States to deal with the problem.

Many of the States feel powerless to deal with it, but we have
seen some interesting things lately, have we not, where States like
Virginia, a tobacco State, has taken some very restrictive legisla-
tion and passed it through with flying colors And people in, I -
thirk it was, Greensboro, NC, have enacted legislation that says
that they don’t want to pervade the air in their communities with
tobacco, when it is in the center of tobacco country.

The CHAIRMAN Senator Bradley, you talked about the addictive
aspects of tobacco. Those on this comuittee, including Senator
Hatch and the other members of the commuttee, worked very close-
ly with education, rehabilitation, treatment, and research pro-
grams in the war on drugs. One of the things that keeps comirg up
is the fact that many young people who end up hooked on those
various substances get started with gateway drugs, which are beer,
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cigarettes, and marijuana. And then the pattern continues over the
course of a tragic life.

We have seen in this committee that the Institute for Mental
Health did not receive the kind of increase in research funding
over a period of years as some of the other institutes. I think every-
one in this hearing room supported increased funding for basic re-
search and applied research. But one of the things the researchers
are identifying is the addictive personality: the personality which
uses liquor, drugs, and tobacco. That isn’t the case uniformly down
the line, but there is evidence that thi3 occurs among a group of
our young people.

I am wondering if you might comment about addiction, the
threat to the individual from nicotine and other carcinogens and
whether you believe that some of this research is also important to
our national effort to fight drugs?

Senator BraDLEY. Mr. Chairman, I think that strong action on
tobacco is merited if for no other reason than it kills more people
every year than alcohol and drug abuse. It is clearly addictive. If
you look at the surgeon general’s report, it reveals that 80 percent
of all adult smokers would like to quit and two-thirds have made
serious attempts at quitting but failed.

I believe that the death rate merits this kind of strong action.
And there is no question that addiction to whatever has certain
common characteristics, and those common characteristics are
found in the addiction to tobacco just as they are found in the ad-
diction to many other substances.

So, Mr. Chairman, I would argue that it is enormously important
on its own terms, and it could have wider application and that we
know that education can successfully deal with this.

The Centers for Disease Control, for example, reported in a dem-
onstration project involving 30,000 students in the 4th to Tth
grades that 8 percent of the children provided with the proper edu-
cation on tobacco ended up smoking by the Tth grade—8 percent.
Thirteen percent of those who were not given the teaching became
smokers. Extrapolated on a national average, that means that if we
had that kind of education program in the school systems, that
there would be 146,000 fewer smokers in that age group.
| It seems to me that that has got to be the objective of this legis-
ation.

The CHAIRMAN. Let me just ask, Congressman Durbin, on the
questions of education, I imagine during the course of the hearing
we are going to hear a number of statements that say, “Well,
people understand that smoking is dangerous to your health, and
they still go ahead and do i . People understand that well enough.”

Does your own researc. :ndicate that people really do under-
stand how dangerous this is to their health?

Congressman DursIN. No, I don’t think so. I think they are lured
by the advertising, by the cowboys and the sports figures and the
racing car drivers who tend to create a certain aura about smoking
as sophistication, a style. And I think many people are swept away
by this and pay little attention to facts.

I see Dr. Blum in the audience here, who has made some very
telling observations about the power of advertising with tobacco.
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I think the most interesting things . bout this hearing, Senator,
is that when the tobacco industry spokesmen are here and if you
question them and if they answer as they have in the past, they
will tell you that they are not targeting children, they don’t want
children to smoke, they just can’t quite understand why it’s hap-
pening.

Now, isn’t it curious, in a world where they are spending billions
of dollars targeting new smokers, inadvertently they are luring in
millions of new young smokers each year? I don't think it is inad-
vertent at all; I think it is direct. They realize that if they can por-
tray the positive, upbeat image about smoking, that they can over-
come the fears and perhaps prey on a child’s immaturity in
making a choice too early in life that they can’t change.

Senator Hatca. I just have one question I would like to direct to
all three of yo'* and maybe start with Senator Lautenberg.

That is thi iere are many who share the concerns about the
lack of regulati. over tobacco, especially as these concerns relate
to health matters. Do you agree with that, and what do you suggest
xe do, and are you willing to put the moneys in to really do the job

ere?

Senator LauTenserG. Well, Senator Hatch, I have always been
willing to spend money to save money, and I think in this case we
would be wise to put at least the couple of hundred million dollars
that the comr.ittee has recommended into starting the process oi
eliminating smoking by youngsters.

It is common knowledge that smoking, smoking damage, time
lost from work, and health costs run somewhere around $60 billion
a year in this society. We all talk about the death rate, which is
common knowledge. But how about the disability rate, people who
develop emphysema who can’t function, people who have other res-
piratory conditions that rob the employer and the employee of a
day of productive work?

go Ithink that we should get on with it, spend the money, do the
regulation necessary. I think the bill contains an excellent idea,
and that is to establish a center to provide information under the
Public Health Service to States on how to deal with this problem.
And I think we ought to get on with it posthaste.

I for one am committed, as you know, to trying to deter smoking
as a habit in this country of ours, and the Nation would prosper, I
{)h;nk, if we could eliminate the cost of the problems that smoking

rings.

Senator BrapLEY. Senator Hatch, I would say that an investment
in decreasing the amount of tobacco use would save taxpayers’ dol-
lars in the mid to long run because it would reduce th. amount of
costs that are incurred to deal with the various health effects that
are caused by smoking.

But that doesn’t help us as we deliberate in this budget year, sc
let me offer the humble suggestion that if we denied the deductibil-
ity of advertising for tobacco, that would be $2.5 billion per year—
$2.5 billion per year—in deductions. So you would end up with
probably a billion-plus doilars in revenue that you could use to
make these kinds of education programs work.

I mean, Secretary Sullivan is here and he was, in my view, the
most standup person on this issue that I have seen in a long time
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when he took on the purveyors of Uptown. My guess is that he is
going to take on the purveyors of Dakota today, I would hope.

Senator HatcH. He did last weekend.

Senator BRapLEY. And let me say that, you know, if the commit-
tee wants any reason why not to go after these issues, let me just
quote something that the surgeon general said, former Surgeon
General Koop. He said, “The tobacco cigarette companies are kill-
ing several hundred thousand of their customers each year, and
they need to be replaced. How can they do that? By exploiting for-
eign markets and young girls, the one group of Americans that
have not pegun to cut back on cigarette use.”

So let's do a double hit here: Let’s cut down, let’s increase the
cost of the cigarette and tobacco companies to lure young women
and others into the use of the substance, and then let’s take some
of that revenue and use it to educate other people and, more broad-
ly, all young people about the hazards of tobacco use.

Senator HatcH. Those are good suggestions.

Congressman Durbin.

Congressman DursiN. I would only add that I think the sugges-
tion made earlier about increasing the excise tax has been show:.
and demonstrated time and again that it will reduce the use ot
those who use tobacco products just by virtue of this increase in
price. And there have been suggestions nade, and I think good sug-
gestions, that some of the revenues derived from that should be
used for a public education campaign. Let’s go on the airwaves on
Saturday morning, when the kids are watching the shows, and
start telling the story about what smoking is all about.

As Senator Bradley said earlier, once the education factor is put
in there, there is a dramatic decline in the number of smokers. It
will force the tobacco companies to start looking overseas, which I
hope is the subject of one of your later hearings.

enator IATCH. Well, let me just say this: I want to compliment
all three of you for your leadership in this area. I have mentioned
Senator Lautenberg, he and I teamed up in the Senate, but I did
not give you anywhere near the credit you deserved at the outset,
and I want to thank you for the work that you did in that bill last
year that now will keep the airlines free of smoke.

And, Senator Bradley, I know that you are very sincere about
this advertising matter. I am certainly going to give that every con-
sideration.

But all three of you deserve our accolades here today, and I cer-
tainly would be r~miss if I did not give them to you.

The CHAIRMAN. Let me just mention, Congressman Durbin, we
are going to have hearings on the activities of the tobacco industry
overseas. That track record is deplorable. I think we have seen the
special trade representative effectively undermining legitimate
products to give special preferences to tobacco companies to allow
them to engage in insidious kinds of activities targeting those popu-
lations that are vulnerable in other countries.

Su we appreciate your mentioning that. We will look forward to
working with you. That is another area.

And as you know, Senator Bradley, I support what you are doing
with regard to advertising. That proposal is not in our committee,
and there is no reason why that cannot be visited on the floor of
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the Senate. I don’t think most people really care that much abot t
jurisdictions around here, but you and I know what it means. So
we will look for ways of working together on that particular item.
There are other aspects to the whole battle on tobacco as well.

Thank you very much. We appreciate your being here.

Dr. Sullivan, we welcoine you very much back tefore our com-
mittee. I think your service as the Secretary of EHS is continuing
to be a distinguished run, and I think all of us, including the previ-
ous panel who made such an important contribution, Senator
Hatch, and myself are filled with admiration for your own personal
courage and for the leadership that you have provided in this issue.
It is really what a Cabinet member ought to be all about, and we
are very eaget to work closely with you, and we hope that your
7iews will be listened to not only by the members of this committee
b2t by the administration as well. Many of us think that you are
ahcad of the time.

We are delighted tc have you here, and we look forward to your
testimony.

STATEMENT OF HON. L.LOUIS W. SULLIVAN, M.D., SECRETARY OF
HEALTH AND HUMAN SERVICES

Secretary SuLLivan. Thank you very much, Mr. Chairman and
Senator Hatch. It is always a pleasure to testify before this com-
mittee.

You have asked me to present my view on the problem of smok-
ing and health. My view and the view of my deparument is
straightforward and simple: No smoking. If we are serious about
health promotion and disease prevention, then Americans must
work to establish a smoke-free society. The glamorization of smok-
ing must end. The real story must be heard and hzeded: the serious
personal health risks confronting the smoker and those who pas-
sively inhale the deadly fumes of smokers, the hidden personal tax
that each American has to pay for the consequences of smoking,
and the cumulative and devastating impact on our economy.

Mr Chairman, this legacy of death and waste and destruction re-
peated again and again and again year after year must end. Today,
| am releasing to the Congress a report entitled “Smoking and
Health,” that I have with me. “A National Status Report.”

This volume compiles the national carnagc. The death rate is
indeed shocking Each year, smoking kills almest 400.90 Amer
cans, as you have already heard, more than 1,009 a day. During the
course of these hearings this morning, almost 190 Americans will
die because of the consequences of smoking, one every 1% minutes.

Of course, the toll does not stop with the morgue. Each and every
American, including those who don’t even smoke, is paying a
hidden tax of approximately $221 per person per year for the con- .
sequences of smoking, a tax that adds up to more than $52 billion
annually.

This cost, primarily in the form of increased bealth care and in-
surance costs as well as lost productivity, demonstrates the far-
reaching effect: of smoking by our population, effects which penal-
ize nonsmokers, too.
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Now, I am especially concerned that while we have made some
'mportant gains in reducing tobacco consumption, we still bave a
long way to go, particularly in addressing smoking by women, by
minorities, by blue-collar workers, and by young people.

Mr. Chairman, if we are to adequately address this tragedy, it is
clear to me that we must move toward being a smoke-free society
by the year 2000 if not sooner. I am commiited to that goal, and so
is my department.

We must work together to end this tragedy. That is why I have
written to each hospital, reminding them of the many direct and
indirect health hazards of smoking, asking them to make their fa-
cilities smoke-free zones, as some have already done. I have asked
our Health Care Financing Administration to work with those hos-
pitals that participate in the Medicare program to create a health-
ier smoke-free environment.

I will also urge other sectors of the Federal Government as well
as all grantees of the Department of Health and Human Services
.o declare their facilities smoke-free, as we have done at the De-
partment of Health and Human Services and some other Federal
facilities

I am also writing to tobacco retailers such as national conven-
ience store chains to ask them to vigorously enforce the laws that
already exist in 44 States prohibiting the sale of tobacco to mino s.

Also, Mr. Chairman, you may be confident that we will continue
to give a high priority to the many anti-smoking efforts that are
ongoing in my department, such as our prevention campaigns and
epidemiological research on the dangers of smoking, patterns of to-
bacco use, and the effectiveness of anti-smoking efforts.

We will continue to provide State health agencies with assistance
in carrying out local anti-smoking interventions. We will continue
to pr.mote comprehensive school health education about the dan-
gers of tobacco, as we will continue to sponsor programs such as
the Smoking Cessation in Pregnancy Project that helps States inte-
grate smoking cessation interventions intc public prenatal services.

1 say that it is high time that we also stop allowing smoking ad-
vertisers such a high hand. A cigarette is the only legal product
that, when used as intended, causes death. Advertisers who dispro-
portionately target women. minorities, or young Americans have
gone too far. They must stop their irresponsibility.

And as you know, Mr. Chairman, and Mr. Hatch, I recently
spoke out against the plans by R.J. Reynolds Tobacco Company to
test market a new cigarette called Uptown to biacks in Philadel-
phia. Because of a juc‘*ified public indignation, as well as the local
community reservations against that product, the company can-
celed its plans to test market that product in that city.

I noticed something very interesting about that experience. Some
tobacco industry spokespeople, when they could not adequately ex-
plain the death rates or tell us why black Americans should be tar-
geted with deadly products, then with a wink and a nod they start-
ed to talk about the legality of cigarette advertising. And certainly
such advertising is allowed under current law.

But that is not the point. I am talking about the health of the
user and those who come in contact with a user’s smoke. I 2am talk-
ing about the fellow who has to take money out of his own pocket
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to pay for the damage caused by smokers. It is morally wrong to
promote a product which, when used as intended, causes death—
trading death for corporate profits. This is a difference which I will
not let the industry spokespeople obfuscate.

Responsibility is needed by the advertisers, by the media and the
public. Advertisers and the media should question their own par-
ticipation. Now, this is a good time for a heavy dose of the industry
ethics that we hear so much about. I hope to see some of our ad
agencies step forward to renounce tobacco ads and join in our anti-
smoking efforts.

They should heed the advice of an editorial in Aduvertising Age on
January 29, and I quote: “The wise media company, advertising
agency or promotion shop, still heavily hooked on cigarette busi-
ness will start planning for the day it must kick the habit.”

I also mentioned individual responsibility. We must foster a
stronger personal and national sense of responsibility for individ-
ual health. Over the past year, I have spoken out about the need to
create a culture of character in which each and every American fo-
cuses on better health promotion and disease prevention.

We can take this srgument even farther: Prevention of illness is
a responsikility we have, not only to ourselves but to each other.
Good health not only allows for more individual freedom and hap-
piness, but prevention practices can allow us to spend money for
those who become ill with diseases that we currently cannot pre-
vent.

Mr. Chairman, I began my testimony by calling for a smoke-free
society by the year 2000, a goal eloquently envisioned b; former
Surgeon General Koop. We can achieve this goal, but it will re-
quire serious diligence, commitment, dedication, and concern. We
cannot be faint-hearted, hesitant, or easily discouraged.

What is required is persuasion and courage by each of us: Per-
suasion to convince millions of smokers, people we love or work
with, or maybe even don’t know, that their smoking is killing them
and hurting us; and courage, the courage to take a stand and say
what desperately needs to be said to those who light up in smoke-
free zones, to irresponsible advertisers who disproportionately
target the young, women, and minorities with a product that will
kill them, and to critics who believe that a difficult fight can never
be won.

We do not have to learn to live with the adverse health and eco-
nomic costs They are unacceptable, outrageous, and intoierable.
And I pledge that I will work very closely with this committee to
help achieve success in the anti-smoking campaign.

That completes my statement, and I would be pleased to respond
to questions you have, Mr. Chairman.

[The prepared statement and report of Dr. Sullivan follow:]

PREPARED STATEMENT oF Louis W. SULLIVAN, M.D.

Mr Chairman and Members of the Committee Thank you for the opportunity to
testify at today’s hearing I congratulate you, Mr Chairman, and Senator Hatch, for
your efforts to focus attention on thz issue of tobacco and health Given the tremen-
dous toll that tobacco wreaks on our Nation's health, it is urgent that we work to-
gether with renewed vigor to develop strategies to curtail tobacco use
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1 wall summanze the scope and nature of the problem of tobacco use in the United
States and the activities within the Department of Health and Human Services to
reduce the use of tobacco.

Tue HearLtH CONSEQUENCES OF SMOKING

Since the release of the first surgeon general’s report on smoking and haalth in
1964, we have made tremendous progress toward our ultimate goa' of a smoke-free
society A quarter century ago, 40 percent of adults—and more than half of ail
men—smoked cigarettes. Now less than 30 percent of adults smoke, and almost half
of all living Americans who ever smoked have quit. Per capita cigarette consump-
tion has fallen each year since 1973.Despite those gains, cigarette smoking remaine
the single, most important preventable cause of death in our society. Smoking is di-
rectly mgonsible for approximately 390,000 deaths each year in the United States,
or more than one of every six deaths in our country. The number of Americans who
die each year from diseases caused by smoking exceeds the number of Americans
who died in all of World War I, and this toll is repeated year after year after year

1 am particularly concerned about smoking among women, minorities, bluecollar
workers, and young people. Women took up smoking in large numbers in the 19405
and 1950s Since that time, the rate of smoking has declined much more slowly
among women than among men. Cigarette companies have aggressively targeted
women since 1928, when women were asked to “Reach for a Lucky Instead of a
Sweet” A more contemporary advertisi paign associates smoking with
wonien's liberation—“You ve Come a Long Way, Baby " These ads fail to point out
that smoking is an equal opportunity killer Lui.g¢ cancer has overtaken breast
cancer as the No 1 cause of cancer death among women, and lung cancer death
rates among women continue to increase at an unrelenting pace.

Women are as susceptible to heart disease, emphysema, and other smoking-relat-
ed diseases as they are to lung cancer. Last month, for example, an article published
in the New England Journat of Medicine showed that women who emoke are more
than three times as likely to have a heart attack than women who have never
smoked This study and hundreds of others have demonstrated that women who
smoke like men die like men who smoke.

Women also suffer unique smoking-related health effects. Women who smoke
during pregnancy are more likely to have miscarnages, low-birthweight babies, and
babies who die during their infancy. Several studies have shown an association be-
tween smoking and cancer of the uterine cervix.

The problem of smoking among blacks and other minorities is grave During the
past quarter century, smoking rates have been much higher in blacks than in
whites, especially among men. Blacks are 20 percent more likely than whites to die
of diseases attributabl: to smoking. Compa: to white men, black men are 45 per-
cent more likely to die of cancers of the respiratory system, 25 percent more likely
to die of heart disease, and 90 percent more likely to die of stroke. Each of these
three disease categornes is strongly linked to cigarette smoking.

1 am greatly disturbed Ly the cigarette industry's targeted marketing toward mi-
norities In January, I spoke out ageinst the plans of R.J Reynolds Tobza-~o Compa-
ny to market a new cigarette called Uptown to blacks in Philadelphia. Fortunately,
Reynolds canceled its plans to test marke. that brand in Philadelphia But the in-
dustry continues to market many other cigarette brands t. blacks and to Hispanics
As I noted last month, the cigarette industry’s message is i.,ore disease, more suffer-
ing, and more death for groups already bearing more than their share of smoking-
related :llness and mortality We must resist the unworthy efforts of the tobacco
:ndustry to earn profits at the expense of the health and well-being of our poor and
minority citizens

Smoking rates are alsg much higher among bluecollar workers and the unem
ployed than among whitecollar workers. In 1985, for example, 40 percent of blue-
wllar men and 44 percent of unemployed men smoked cigarettes, compared to 26
percent of whitecollar men As 1n the case of women and minorities, cigarette com
panies have targeted bluecollar workers with «ggressive advertising and promotion
al campaigns Cigarette companies are frequent sponsors of car and motorcycle
races, and they have shifted much of their magazine advertising from so-<alled

upscale” magazines such as Time and Newsweek to “bluecollar” magazines such as
Popular *.echanics and Field and Stream.
moking among young people 18 a cause for particular concern Daily smoking
among high school seniors declined between 1976 and 1980 from 29 percent to 21
percent, but has leveled off since 1980 Young females are s.aioking at higher rates
than young males The age of smoking initiation has become younger over time,
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particularly among females About 90 percent of smokers begip this addiction as
children or adolescents. Studies have shown that the younger the age at which one
begins to smoke, 1, more likely one is to become a long-term smoker and to devel-
op smoking-related diseases. If the adult rate of smoking were to continue at the
present level, at least 5 million of the American children who are alive today will
die of smoking-related diseases. Preventing youngsters from taking up smoking is
far more cost-effective than treating addiction later in life.

It is all too appurent that we, as a society, still do not take the problem of smok-
ing among children and adolescents as seriously as we should. Forty-four States
have laws on the hooks that prohibit the sale of tobacco to minors, but compliance
with and active enforcement of these laws is inadequate. Ubiquitous cigarette adver-
tising portrays smoking as safe, sexy, and sophisticated—themes which cannot help
but appeal to impressionable adolescents.

THE EconoMic CONSEQUENCES OF SMOKING

The disease, disability, and premature death caused by smoking impose signifi-
cant eccnomic costs on society According to a report of the Office of Technology
Assessment (OTA), cigarette smoking was responsible for $22 billion in health care
costs and $43 billion in lost productivity in the United States in 1985.

Toda%' 1 delivered a National Status Report on Smoking and Health to the Con-
gress. This report provides 1985 data on smoking- rela mortality and econon:.ac
costs for each of the 50 States. Smoking-attibutable deaths rang.d from 2¢,533 in
California to 271 1n Alaska The highest smoking-attributable muriality rate (per
100,000 persons) was 175.9 in Kentucky, whereas the lowest was 435.3, in Utah. It 1s
no coincidence that Utah also had the lowest smoking prevalence that year (14 per-
cent) while Kentucky hkad one of the high.cxt 185 percent). The economic costs attnb-
utable to smoking averaged $221 per person across o) 50 States, but were five times
higher 1n Rhode ?sland 1$284 per person) ti.an in Utah ($56 per person) The sum of
the State economic costs 15 a starting 352 billion, which 1s similar to the OTA esti-
mate for the same year The economic impact of smoking s no doubt much higher
today than in 1985

HHS Activimies oN ToBacco AND HeaLTH

Several agencies within the Department of Health and Human Services (HHS)
have ongomﬁ activities in place to encourage smokers to quit, to prevent the imti-
ation of smoking amung young people, and to conduct research to address .mpo.tant
unanswered questions about smoking behavior and its effects on health In fiscal
year 1983, HHS expenditures for these activities amounted to approximately $79
gulhon" Under the President’s 1991 budget, spending 18 expected to rise to at least

8% million

1 would like to highlight two programs within the Public Health Service. The Cel.
ters {or Disease Control's Office on Smoking and Health 15 the focal point for the
Federal Guvernment's activities on tobacco and health With an annual budget of
approximately 33 5 milhon, this Office 1s responsible for producing the surgeon yen
eral’s Repo -t on the Health Consequences of Smoking ans for conducting a nationai
public infc mation campaign on smoking and health The Offic: also conducts epide-
muologic research un patterns of tobacce use and the effectiveness of anti-smoking
interv ations In addition, the CDC provides assistance to State health agencies in
carrying out local anti-smoking interventions and to State education agencies to
prumote comygrehensive school health education that incorporates tobacco eaucativn
for example, through the Smokin, Cessation in Pregnancy (SCIP; project, CDT 1s
providing assistance tu States to integrate smoking cessation. interventiuns inte
public prenatal services

At the National Institutes of Health (N1H), the National Cancer Institute (NCl
allucated 339 mallion in fiscal yeer 1988 and $40 mullion in fiscal year 1989 for tobac
wu wontrol, most of winch funded ' esearch in two areas (%) the eflectiveness of differ-
ent types of anti smoking intervention, such as school-based programs, self-help
strategies, interventions by physicans and dentists, and mass media inle ventions,
and (2rinterventions targeted tu high risk populations, including blacks, Hispanics,
wuimen, and heavy smokers The NCI plans to commit approximately $126 mullion
uver the next ¥ years tu the American Stop Smoking Intervention Study, or ASSIST
This project, to be carried vut in collaboration with the American Cancer Society,
will ?rundz— suppurt tu appruximately 20 States and large metropolitan areas for the
devilupment or strengthening of community based coalitiwons capable of delivering
effective tobacco control interventions Other institutes at NIH and the Alcohol,
Drog Abuse, and Mental Health Adnunistration also contributed another 334 mul-
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hon 1n fiscal year 1989 to research, prevention, and educatica on smoking and
health 1ssues

S. 1883

Although we support the committee’s efforts to focus greater attention on tobacco
- and health, I believe the Department's activities—those underway and those we will
be pursuing during the coming months—serve the same purpose and accomplish the
identical goals as those set forth in S. 1883. The Administration shares the concerns
addressed by the legislation.
We do not believe, however, that the additional authorizations and requirements
- contained in S. 1883 would measurably add to our current or plarned efforts. There-
fore, the Administration believes such legislation is unnecessary.

New INMTIATIVES

The activities already underway are important, but clearty more needs to be done.
Thus | have initiated a series of actions to enhance this Department’s tobacco-and-
health program These actions, some of which have already been initiated, incl—de
the following:

—As mentioned earlier, my fiscal year 1991 budget includes $85 million for smok-
ing rescarch, prevention, and education activities—almost double the amount
spent in fiscal year 1988.

—1I have directed the Public Health Service to identify additional resources that
can be directed towards innovative educational programs on tobacco and health:
to be carried out by public and private entities.

We are developing new mtiatives for attacking the problem of smoking among
young people, women, and minorities.

—We are proposing joint mntiatives with other Federal agencies such as the De-
partment of Education, the Department of Defense, and the Department of Vet-
erans Affairs

—Along with my senior staff, I plan to raise the 1ssue of tobacco and health with
influential community leaders. minority and women's organizations, publishers,
sports associations, and elected officials at the State and local level.

—1 will challenge touacco retailers, such as national convenience store chains, to
erforce vigorously the laws that exist 1n 44 States prohibiting the sale of tobac-
co to minors

— I will aggressively pursue strategies to create safe smoke-free environments
wherever possible We have already established a policy banning smoking in all
HHS facilit.es, affecting 120,000 employees nationwide 1 will encourage similar
actiun for other sectors of the Federal Government, and I will urge all HHS
grantees to establhish smoke-free environments

-1 .= particularly concerned about smoking 1n medical facilities 1 will be send-
ing a letter to the hospitals and other health care facihties who participate in
the Medicare program strongly encouraging them to establish smoke-free envi-
ronments

Mr (hairman, these are only some of the actions we will be pursuing during the
coming moiths I look forward to working with you and other members of Con,
tu promote a smoke free society Elimination of this addictive substance will do
more to enhance the length and quality of ife 1in the United States than any other
step we could take

I would be happy tv answer any questions that you ur uther members of the com-
mittee might have
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A mve up-togale estmate of lotal smoks 2 atinbxtabie moraity i the Unded Stales ¢ 390,000 per year based on cakulations i the 1989
Surgecn Generdl s Report Reducing the Health Consegucaces of Smoking
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TABLE 6
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s 9‘8 deﬁumt methodology (e Office of Technology Assessment estamated the tolal economic impact of smokung reted drsease to be $65
txthon 0

Foom Smoking and Health. A National Status Report. 2nd edton, US Department of Heaitn and Human Senvwes, Otfice on
Smoking and Heatth Rockviie D, February 1990

The CHalrMAN. Thank you very much, Mr. Secretary. That is a
very clear, unequivocal statement and a commitment which I think
all Americans understand you believe in very deeply. And I think
we are fortunate to have your leadership.

It appears to me that for far too long there has really been a con-
spiracy of silence by many in responsible positions in Government
regarding the longstanding, coverup of the health implications and
public health implications of smoking by the cigarette industry in
our society. You have certainly demonstrated by your actions and
your statement today your commitment to deal with this issue.

But when it comes to cigarette advertising, certainly public out-
rage is way ahead of Federal policy. So there have to be some steps
taken to deal with these abuses. Do you agree that there are going
to have to be steps taken to deal with the abuses?

Secretary SurLivaN. Yes, Mr. Chairman. I certainly want to em-
phasize the fact that we are strongly committed to getting the mes-
sage out to our citizens about the adverse health consequences of
smoking because when President-elect Bush, in December of 1988,
announced his intention to nominate me for this position, I indicat-
ed at that time that one of my priorities would be health promo-
tion, disease prevention. As a cornerstone of our effort to improve
the health status of all of our citizens, including our mirorities and
the poor who disproportionately share a high burden of disease and
injury.

It is impossible for us to achieve that goal without providing ac-
curate, adequate information to our citizens so that they can act
responsibly. We cannot, in our effort to improve our health status,
simply rely on our medical model of patching individuals up once
they are ill. We will never reach the goal of improved health status
if we were to rely simply on that.

We also will not achieve our goal of health care cost containment
without appropriate changes in health behavior by our citizens.
The consequences economically that I mentioned of more than $52
billion in both health care costs as well as lost productivity certain-
ly is not an insignificant figure.

So, indeed I am very committed to doing everything that I can to
help inform our citizens about the adverse consequences of tobacco
advertising.

And let me also comment that I find it personally objectionable
to see in low-income and minority neighborhoods, Hispanic and
black neighborhoods particularly, the high density of billboard ad-
vertisements for tobacco. Clearly, 30 years ago, before we had the
data, one could say that these products should be advertised so that
people would know that they are available. But we now know that
with one person dying every 1% minutes from the consequences of
tobacco use, that when we induce people to use these products, we
are inducing them to change good health for bad health, for illness
and for loss of life.

So, clearly, I am committed to doing everything that I can to
inform the public.
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The CrairMAN. In the legislation, we provide some irncentives to
the States to devise strategies to permit the States or 1acal commu-
nities to regulate advertising. So that if a local comrunity feels
that it wants to be free from this kind of advertising around a local
school, for example it would be able to take action. As I mentioned
just briefly in my opening statement, a number of communities
across the country already have.

Do you have any reservations about this effort to permit the
States or local communities to protect themselves from this kind of
advertising?

Secretary SuLLIVAN. Mr. Chairman, our office of smoking and
health already works with State and local Governments as well as
private organizations that want to mount effective campaigns
against smoking. So I certainly would think that any effort to
strengthen that activity would certainly be appropriate and in
keeping with the kinds of activities that our office of smoking and
health is already engaged in.

The CHAIRMAN. We have been joined by our colleague from Min-
nesota Where there has been a very aggressive program including
paid advertisement, with corresponding results, which I am sure
you are familiar with, and with some substantial reductions, from
29 to 25 percent in the rate of tobacco use.

We will hear additional testimony on this issue later in the
course of the hearing. They have demonstrated what was demon-
strated a number of years ago in the early 1970’s, when counter-
advertising on TV caused precipitous drops in smoking rates.

Do you think this kird of effort should be encouraged?

Secretary SuLLivaN. Mr. Chairman, I think that there is no ques-
tion that ads to inform the public about the dangers of smoking
should indeed be done, and we would strongly encourage that.

The one area we would differ would really be whether they
should be paid advertisements or public service announcements.

I believe that this represents an opportunity for the media to
come forward with donated time to help get this message across to
promote the health of our citizens. And we do have concerns—I
have concerns—that we do have a budget deficit, and I would think
that if we could get the media themselves to give us adequate time
with such announcements, that would not only give us a public
service but would allow us, quite frankly, to use the limited re-
gources that we have in our department for other pressing needs as
well.

We certainly would like to see the media help us in that, and I
would think that that would be an appropriate way we would sup-
port.

The CHAIRMAN. Weil, we may have an area where we may agree
to differ; but we hear of what you’re talking about, and we certain-
ly don’t have any problem understanding why you think that the
messages are important.

Are you as troubled by the actions of the industry when they
have, as part of their code of ethics, pledged not to include anyone
who is under the age of 25 in their advertising while they are at
the same time designing campaigns like Dakota which are meant
to appeal to 18- to 20-year-olds? Are you troubled by this?
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Secretary SurLivaN. Yes, Mr. Chairman. I am not only troubled,
I am outraged because I agree with the earlier comment of one of
our congressional colleagues that pointed out that no one believes
the tobacco companies when they say that they are not targeting
young people, when they have tremendous information-gathering
capabilities but somehow they ¢ *’t understand that their advertis-
ing is inducing young people bv Jre the age of majority to under-
take smoking, because we know that between 80 and 90 percent of
adult smokers did start as teenagers.

So, clearly, I am indeed very concerned about that issue, and as |
stated before, I believe this is an instance of corporate irresponsi-
bility to lure our young people into taking such a product that is
known to be dangerous, when by associating tnis product with
health activities such as sports events and with very attractive
models and successful-appearing young people with the message
being to them that to be successful or to be attractive or to be
indeed accepted, one should indeed undertake smoking, when
really what is being delivered is death in the products from tobac-

The CHAIRMAN. I think we have seen an example of that kind of
promotion recently here in Washington in_the advertising for the
Virginia Slims tennis tournament. Here is an insert from ULA
Today and it's got this Virginia Slims Tennis player as a cover and
then the information about the players with pictures on the inside,
and right on the back page you have the advertising for the Virgin-
ia Slims product. And the logo right at the top shows a young
lady—it will be a bit difficult to see from where you are—with a
tennis racket in one hand and a cigarette in the other.

b{)s tglis the kind of tl.ing that all Americans should be troubled
about*

Secretary SuLLivaN. Mr. Chairman, I think our athletic commu-
nity really should be ashamed of being willing to associate their
names with a product that causes disezse and death in such a high
number of our citizens. As was stated earlier, tobacco use is the No.
1 cause of preventable death in our society, and I think that it is
really unfortunate that successful athletes who became successful
because they are models of good health would indeed allow them-
selves to be associated with such a product for the purpose of
adding to the corporate profits of our tobacco companies.

The CHaIRMAN. The tobacco industry has promised not to distrib-
ute free cigarettes to anyone under the age of 21. Yet it places cou-
pons for free samples in magazines like Sports Illustrated, while
many of those that buy that magazine are under the age of 21.

How can they possibly be serious about their own promise when
they have this kind of advertising gimmick?

Secretary SuLLIvaN. Well, Mr. Chairman, I think the answer is
obvious. I think that the tobacco companies, in spite of their state-
ments, clearly are targeti-g our young people. And again I find
that, as the Nation’s chief health officer, objectionable.

Here we have a product that kills every year more individuals
than US. citizens died in World War II. Every year, more Ameri-
cans die from tobacco use than all Americans who were killed in
World War II. And yet we indeed have companies that are pushing
such « product on our young people with the lure that this is the
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way to be successful, attractive, and an outstanding sports person
or what have you. I find that reprehensible.

The CHAIRMAN My time is up.

Senator Hatch.

Senator HatcH. Well, thank you, Senator Kennedy.

We are certainly happy to have you here, Dr. Sullivan. But you
know that I believe that FDA lacks the resources to regulate the
products that are currently under its jurisdiction.

If you were, for instance, to require FDA to regulate tobacco
products, where would the moneys come from? I certainly don't
want to take the money away from new drug applications or new
medical device or medica: device review or food safety, fish inspec-
tion and other effective work that the FDA does. So this is an im-
portant issue, and I would like you to give some thought as to just
how we do this.

As you know, this bill would set up a separate entity within
CDC, and it seems to me that that would probably be more appro-
priate than at FDA, which does not have enough resources now to
do the important work that it does. It regulates 25 percent of all
the consumer products in America.

Secretary SULLIVAN. Yes, Senator Hatch, let me comment on
that In my full statement submitted to the committee, I point out
that we fully support the intent of the bill.

Senator HATCH. Yes.

Secretary SULLIVAN. But we d- have some concerns about parts
of the bill, and that concern reaily is to establish a new agency. We
are working very hard in my department now to, I think, accom-
plish many of the objectives of the bill, and we certainly will con-
tinue that. And I have instructed my assistant secretary of health
to try to find even more resources that we can devote to this.

Senator HatcH. Well, thank you. We need you to do that. Recog-
nizing this legislation establishes a center for tobacco products
within an already existing agency, the Centers for Disease Control
in the Public Health Service, I would hope that this administration
would look at that favorably because I think it is probably a better
way of doing it than trying to saddle FDA with it. And we will just
have to see what happens on that.

Dr Sullivan, in a recently released high school senior survey on
drug use and in your statement today you noted that tobacco use 1s
not declining among our Nation’s high school students. How much
higher is tobacco use among those who are school dropouts?

Secretary SuLLIVAN. It is quite significant. I believe it's rore
than 2'% times as high among individuals who have not finished
high school as opposed to college graduates. I believe among college
graduates it's arcnd 16 or 17 percent versus around 35 to 3% per-
cent. .

Senator HatcH Do you have any suggestions on how we might
reach those people?

Secretary SuLLivAN. Well, clearly, we need to redouble our ef-
fcrts for our educational programs ‘and try to have our companies
and our advertising agencies assume a greater degree of corporate
responsibility as well as having our 44 States that already have leg-
islatior prohibiting or restricting the sale of tobacco to minors
indeed enforce those laws.
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It is our impression, from our knowledge of this, that the enforce-
ment of these laws is not as vigorous as it should be.

Also, as I mentioned, I have written to convenience store nation-
al chains urging that they strictly observe the law in this effort.

So I think we need to be sure that we are not, through our
laxity, sending the wrong message to our young people.

Senator HaTcr. Ur. Jullivan, do you feel that it 1s a proper role
of Government to oversee the additives that are placed in tobacco
products?

Secretary SuLLivaNn. Our concern, Senator Hatch, frankly is this:
For us to regulate the use of tobacco as well as to oversee attitudes,
we are concerned that this would suggest that we believe that
under certain conditions or with certain monitoring, that the use of
tobacco is safe.

We maintain that tobacco is the only legal product that kills
400,000 of our citizens every year. We would rather see our efforts
concentrated on reducing and eliminating by the year 2000 all use
of tobacco from our society.

Senator Hatcu. W ll, thank you.

I have a number of other questions, but I will submit them in
writing to you.

In closing, I would just challenge the tobacco industry to heed a
strong warning. I suggest that Secretary Sullivan, Senator Kenne-
dy, and I are going to join in an effort to increase the healta regu-
lation of tobacco products, and I believe we will also join in an
effort to increase the education regarding the use of thos2 products
and the efforts toward prevention.

So I would like for the tobacco industry to heed that warning be-
cause I think that this hearing is sendine out the message that we
are tired of hundreds of thousands of people dying every year from
a product that really is addictive, as Senator Bradley has so ade-
quately brought out here today.

Secretary Sullivan, I want to compliment you for the way you
have handled these matters with regard to Uptown and Dakota. I
think it is reprehensible for the tobacco industry to take advantage
of these groups the way that they have done, and it bothers me a
g}rleat deal that they would even consider doing some of these
things.

I just again want t thank you for your leadership and hope you
keep it up.

Secretary SuLLivaN. Thank you.

The CHAIRMAN. Senator Durenberger.

Senator DURENBERGER. Thank you, Mr. Chairman.

Mr. Secretary, I am going to repeat one more time the impres-
sion you made on those of us who are on the Finance Committee
for your first hearing when asked by one of our members what was
the one thing you wanted to be remembered for, and the answer
was. ‘Changing the values or the attitudes of people of this country
place on the definition of health, in other words, the personal re-
sponsibility issue.”

I also want to compliment you on what you said about hospitals
being smoke-free. I will always remember the example I had about
a year and a half ago, taking the then-assistant secretary of health
out to Minnesota for a hearing on health, and we had one of the
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hearings in the cafeteria of one of our hospitals. When we walked
inte the cafeteria at break time, there had to have been 25, 30 em-
ployees sitting there smoking.

And so I didn’t know quite how to explain it to the assistant sec-
retary, but my legislative assistant just walked in and said, “Any-
body who wants to smoke, get out of here.” And she had no author-
ity to do it, but she did, adding, “Anybody who wants to smoke, gei
out of here. We’re having a hearing on health.”

So I am pleased that you addressed that particular subject.

But you also said something about the culture of character in
your statement, and I wonder it you wouldn’t elaborate on that just
a little bit.

Secretary SuLLivaN. Yes, Senator Durenherger, I would be
pleased to.

It is important for us to recognize, first of ali, that of the major
causes of death and disability in our society now, the top 10
causes—cancer, heart disease, violence, accidents, drug abuse, alco-
hol abuse, etc—these are all influenced by personal behavior.

We cannot rely on having a medical system to simply come in
after the fact once individuals have abused their bodies by inappro-
priate health behavior and then expect to be patched up and made
whole. First of all, that is not going to happen. Second, we don't
have the resources to do that. And third, we spend more money
than any other Nation on our health care system, but yet we are
not the gealthiest Nation.

One of the major reasons for that is our health behavior, So for
us to make the progress that I know that we can make and that we
want to make and hopefully we will make, it is really going to re-
quire active participation by our citizens themselves in deciding
not to smoke or use drugs or abuse alcohol.

And certainly we need to reduce the violence in our cities
through child abuse, spouse abuse, etc. We need to indeed ensure
that we are not compounding the problems that we are trying to
deal with by ignoring the very real responsibility and real impact
that our citizens t.emselves can have in improving the status of
the health of our Nation. This will not only result in a healthier
citizenry but 1. il also save money in our health system, money
that can be spent on other needs, unmet needs ‘hat we do have.
We have our 31 million uninsured citizens, etc.

So, clearly, for us to have the kind of impact that I know that we
can have, we need to have our citizens understand that there are a
lot of things that they can do to maintain their health and promote
their health and that of their family and their friends and their
colleagues Our companies need to promote health behavior among
their employees.

So, clearly, we can do a lot better, but we need to have an in-
formed citizenry to work with us in that regard. So that is really
what I am referring to.

Senator DURENBERGER. In that respect—and I came in at the
point when you and the chairman were discussing an area that you
agreed to differ on in terms of television and the young, and I want
to tie the two together—television is by far the most powerful
medium of information, education, influence, culiural character,
whatever in our society. My impression is that it is a wonderful
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medium, but it never does anything for free when anybody is
watching. And if I watch the news at 11 p.m. around here, I get as
much commercial message as I get news. But if I get up early on a
Sunday morning, I am getting a whole lot of public service.

So I 'am just wondering if the debate over public service messages
versus commercial messages isn’'t really an inappropriate debate
unless, in effect, you mandate that there is more public service
message has to come across during the time that people are watch-
ing.

You could argue that the kids are all up early in the morning.
But that only goes up to a ertain age, and this is the question I
am trying to form to ask you.

There is a certain age in the current development of the young
when immaturity starts to get prolonged by their environment,
when a variety of what we are now ca ling dependencies, some of
them premised on addiction, start getting built in, when a depend-
ency on a substance of some kind or inappropriate relationships or
whatever becomes a substitute for the kind of proper relationships
that young people ought to have. Often that is equated with folks
reaching 13 and sometimes it's getting a little bit older.

But I wonder if, as our chief health officer, you might speak to
the current importance of that particular issue, that there is
huge vulnerable population out there, and whether it’s tobacco or
it's alcohol or it's currently illegal chemical substances, that there
is a lot more than just revising our culture that we need to do
Maybe you have seme thoughts on that.

Secretary SuLLIVAN. Yes, Senator Durenberger Let me say this-
I think there is no question that television is a tremendous purvey-
or of information in our society, and it is very powerful and very
effective in that So indeed I think the disagreement or difference,
I would rather say, with Senator Kennedy is simply really one of a
budgetary difference

You see, 1 believe that we are a capitalistic country. We provide
a mechanism for companies, including television companies, to
make a profit. And that’s fine; that’s the way it should be. But they
don't operate in a vacuum. They are part of our society. They owe
the society what they can do to help make it a better society.

So I don't think we have to apologize for expecting the television
companies to be responsible corporate citizens and help get health
messages across to our public, particularly when we are in such
desperate straits compared to other Nations.

We rank 22 among the Nations of the world in infant mortality,
1n spite of the fact that we spend almost $2,200 annually per capita
on health care when the number two country, Canade, spends only
$1,400. That means that we are not spending our money wisely We
need to reorder the way we spend our money.

Certainly, emphasis on health promotion and disease prevention
1s part of that. But I say our television and other media companies
really do have a responsibility to the society. They are organized in
such a way that they can make a profit. It is not asking to much of
them to contribute something to the betterment of that society,
particularly when we have such awful problems that we are irying
to deal with. They can’t walk away and say, “This .. not part of my
problem.” In the same way, I say that individual citizens have a
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responsibility themselves; people have a responsibility to each
other and their community, but our businesses also have a larger
responsibility to our society.

I'd like to see them and challenge them to put some of those ads
on in prime time. They are not going to go bankrupt. They certain-
ly do very well in our society, and no one would wish it otherwise,
But they do have a responsibility to indeed help the society that
makes it possible for them to make those profits.

Senator DURENBERGER. How about programming that plays to
the addictive propensities of the young?

Secretary SuLLivan. Well, 1 certainly think we need to learn
more about why we have such a problem in our society with the
attraction of addictive drugs. We have some research going on out
at our Alcohol, Drug Abuse and Mental Health Administration, be-
cause we certainly do have a major problem where we are the
major consurmer of illicit drugs that are produced compared to
other nations of the world.

We certainly do have some fundamental questions that we need
to find answers to as to why that is, and certainly, research as to
ways we can somehow interrupt that propensity for addiction or
the seduction that is underway here in terms of use of illicit drugs,
certainly, I would say we want to do that. But | think we certainly
need to learn mcre aboat why it is we have such a problem in our
society, and in a society that is successful in so many other ways.
So clearly, I am concerned about that.

The CHARMAN. Just a final few questions, Mr. Secretary, again
on the issue of education.

The tobacco industry itself maintains there is no further educa-
tion necessary because the dangers of tobacco use are universally
known. How would you respond?

Secretary SuLLivaN. I couldn’t disagree with that more, Mr.
Chairman. We have the data to show, as was indicated earlier. We
have a significant number of our citizens who still don't have the
message, who still do not understand that. We have seen that in
many other areas as well. So I think to maintain that we don’t
need more education is absolutely false and erroneous because we
have the data to show otherwise.

We need to strengthen and expand and continue our educational
effort—not simply this year or next year, but far into the future.

The CHAIRMAN. Currently, the public is not informed about the
additives in the tobacco products they use, although they are in-
formed about the additives in food and cosmetics. Doesn’t it make
sense the public shou!d know what is in tobacco products just as
they know what is in other products that they use?

Secretary SuLLIVAN. Yes, Mr. Chairman. I believe that currently,
whereas the tobacco companies are obligated by law to provide that
information as to a listing of additives to us, the iaw does not—be-
cause this is considered proprietary information—we do have the
ability to convey that information to appropriate committees of the
Congress, but L y« ad what the law States, I would certainly State
that as the Nation’s chief health officer, it is indeed desirable and
hopeful that we will be able at some point indeed to inform the
public fully about the additives.
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The other thing I would say here is that what is required by law
now from the tobacco companies is siraply a listing of the additives
and not information about their concentration. We have asked for
that information about the concentration of various additives be-
cause then we can make a more accurate assessment of the risks of
tobacco use. But certainly I would agree that an informed con-
sumer is our best consumer, and we would want to do everything
that we can to get that information to the public.

The CHAIRMAN. Well, what has been the reaction of the tobacco
industry when you have made that request? They are not obligated
under law at the current time.

Secretary SuLrLivan. We are waiting for a response at this
moment, Mr. Chairman, so I can’t say. Hopefully, we will get that
information, but thus far we have made the request, and we are
waiting for the response.

The CHaIRMAN. Well, just so the record is clear, it is my under-
standing that in the 1984 Act, the Cigarette Education Act re-
quired the companies to give the secretary the list of additives to
their products, and the law requires that the additives be listed so
as not to identify which company or even which brand has which
additive. There is no requirement to reveal the quantity of addi-
tive. The law requests that the secretary report to Congress peri-
odically “information pertaining to any such ingredient,” meaning
additives, “which in the ‘judgment of the secretary poses a health
risk to cigarette smokers."’

A tobacco company representative told us last week that there
haven’t been any reports that these additives were hazardous to
health, so there must be no problem. Are they correct?

Secretary SuLLivan. That's not correct, Mr. Chairman. Again, we
have made a request for the quantity of these additives, which we
have not received. For us to make risk assessments, it would be
helpful to have that information concerning the quantity of these

But I would also want to State that in a sense the additives are
really peripheral The problem is the tobacco itself. I would say ad-
ditives are not gomng to make the tobacco safe, and we are con-
cerned about doing everything we can to reduce the consumption of
tobacco by our ¢ifizens because of the death and illness caused by
the use of this product

The Cnaikman Well, this i1s protected information under the
19x4 legslation, but it 1s fair 10 say n characterizing 1t that all 1t
i is @ list of variou: chemical names alphabetically and then the
service registry number—page after page of effectively useless 1n-
formation {from a public policy point of view

Would you not agree with me”

Secretary SviLivaN Yes Certainly, we are not able to make ac-
curate evaluations without knowing the guantity of those additives
and indeed——

The Cnairman And in which product

Secretary St ~N. Yes And the law doesn’t give us that au-
thority.

The ChHairmMaN Don't you believe that the American public
would be entitled to know that kind of information”? Shouldn’t they
be able to know tar and npicotine levels in various cigarettes®
Shouldn’t they L able to have that kind of information”
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Secretary SuLLivaN. Mr. Chairman, I would say this. We certain-
ly are moving very vigorously on food labelling with the idea pre-
cisely that our citizens should know the content of the foods that
they consume. So it would certainly seem appropriate and consist-
ent to also know what is in the tobacco that they are consuming.

The CHAIRMAN. Well, I'll leave that answer just where it is. -

Let me just point out—and I imagine you know, Mr. Secretary—
that we have in the budget of the United States 70-0odd pages with
regard to your Health and Human Services Department. There is
not even one mention of tobacco in here. We are very much aware .
of the role of OMB and have been around here long enough to
know their insidious role in terms of public health issues. say
that, really, over a long period of time, Republican and Democrat
members alike. They dun't have the trained personnel down there,
and the ones that they have too often, with certain important ex-
geptli(})]ns, but too often, have not been there to protect the public

ealth.

Should we draw any conclusion from that fact that tobacco was
not even mentioned in the whole request? We understand that
these are allocations of resources, but resources really indicate pri-
orities—at least they do in this town. Should vie draw any conclu-
sions from the fact that it hasn’t been mentioned in the report?

Secretary SuLLIVAN. Actually, Mr. Chairman, let me say this. Al-
though it may not be mentioned, we are strongly committed in our
Department to progr ms to reduce consumption of tobacco by our
citizens We do spend approximately $85 million annually on pro-
grams designed to do that, including our Office on Smoking and
Health at the Centers for Disease éontrol, which is primarily a
pnblic education office which also works ith State and local gov-
ernments and private organizations.

Our National Cancer Institute spends approximately $40 million
annually on efforts to inform the public about smoking as well as
smoking cessation programs, and I believe some $35 million is also
spent by our Alcohol, Drug Abuse and Mental Health Administra-
tion on programs on research to try and find ways to more effec-
tively intervene with anti-smoking efforts.

So althvugh we may not be mentioned in the budget, we certain-
ly have a strong program within our Deprrtment, and not only I
but other members of my Department will be speaking out vigor-
ously on these issues, and we are looking for ways to expand those
efforts as much as we can.

The CHAIRMAN. Well, I am absolutely convinced that it is a high
priority on your list I just hope that it will be a higher prio-ity on
the Administration’s list. .

Finally, in your exchange with Senator Durenberger and
others—Senator Hatch, briefly—on the question of paid advertis-
ing, I think an enormously convincing case is made by the AIDS
Commission report. They took a very hard look at it, and they
reached some very tough-minded conclusion. and gave compelling
reasons why they believe that paid advertising is a key way to go.
We have authorized that function in our AIDS legislation. But
here have not been any resources put there, any funding for 1t, or
even the desire by the administration to address the issue in the
way that we have outlined, but I would hope you might have an
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opportunity to look through those particular provisions in the
AIDS Commission report It is really an excellent report.

But most of all, we look forward to vorking with you, Mr. Secre-
tary. We thank you very much for your testimony. It has been im-
portant testimony. I think the American people are listening to
this and are weli-served by your leadership on this issue. We are
looking forward, because we are seriou . about this legislaticn. and
we are going to report it out of this committee and get action on it
and permit members of the Senate to vote on this issue.

We thank you very much.

Secretary SuLLivan. Thank you very much, Mr. Chairman and
Senator Durenberger. It has been a pleasure to be here with you

I would just point out one last statement in leaving, that since
these hearings began, by my calculation, approximately 75 individ-
uals have died because of use of tobacco—just to let you know that
the clock is always ticking, and certainly we want to do everything
we can to inform our citizens about the dangers of tobacco use And
certainly. we look forward to working with you and you co''eagues
on this committee in that effort.

The CHalrMAN. Could I just ask one final question, which I
should have asked earlier. In my opening statement, I remarked
about the difference in benzene levels in Perrier water versv~ in
agarettes, and I pointed out that there were 16 to 26 parts per bil-
lion in Perrier but according to the surgeon general's report there
are 11.000 to 43,000 parts per billion, or 2,000 times as much in
cigarettes. And yet cigarettes stay on the shelf.

What can you tell us 2hout that anomaly?

Secretary StiLivaN. Mr. Chairman, [ think that what we are
dealing with in the case of cigarettes is the fact that we have a
product, that the purveyors of that product really are not con-
cerned about the health of the American people.

I commend the Perrier Company for taking a responsible step in
withdrawing their product when they found the concentration of
benzene in it. They didn’t wait for the FDA to act; they acted re-
sponsibly themselves.

I think that contrast shows you just what kind of corporate irre-
sponsibi'ity we are dealing with wnen it comes to the tobacco com-
panies.

We have a product that has been around for many decades here
in America, that we now only in recent years, in the last 5 years
or so, have we really gotten out the information that shows that
this is a product that is dangerous to the health of our < tzens, and
we are unfortunately fighting the effort of trying to remove this
product from our society when we have a large number of people
who are addicted to it, we have a tremendous job of still educating
others that this product is harmful, and we have the influence of
the tobacco lobbyists themselves to try and keep this product on
the market.

So I think those differences in perspective—one corporate compa-
ny that is responsible wants to do everything to protect the health
of its consumers, the other company not showing that level of cor-
porate responsibility. So that is what we are dealing with, and cer-
tainly that is why I am determined to do everything that I can tc
educate our citizens about this and to urge our State and local offi-
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C1als to enforce the laws that are there and to work with other gov-
ernmental bodies that are looking at legislation that we certainly
would work with them to inform them of what exists in other local-
1ies

The CHareMan Thank you very much, Mr. Secretary We are de-
ighted to have you here

Our next panel includes Dr Alan Blum, who is with the Depart-
ment of Family Medicine, Baylor College of Medicine, Houston. TX.
He is a very tireless worker out in the vinevards on the issue of
advertising and public information. and we are very, very fortu-
nate to have him here today.

If vou would, Dr. Blum, I am going to yield to Senator Duren-
berger. who has another committee meeting at the present time
and has a constituent who will be coming up after you. I would like
to call on him now so he can introduce the Commissivner of Health
of the Minnesota Department of Health, and we’ll include that in-
troduction at the appropriate place in the record.

Senator DURENBERGER. Mr. Chairman, thank you very much. I
appreciate your doing this. We do have a hearing on underground
stcrage tanks, and your ention of Alan Blum as a worker in the
vineyards reminds me, by way of an introduction to Minnesota,
that we have one winery in Minnesota, even though it is a relative-
Is warm State. and on the label on their bottles it says, after the
name of the company, “Grown where the grapes suffer.”

Now, 1t is my pleasure, Laving said that, to introduce Sister
Mary Madonna Ashton, who I assume will follow Alan Blum. She
1is Minnesota’s chief health officer. In addition to her many pro-
gram responsibilities, she has disease prevention and control. ma-
ternal and child health, health promotion and education, environ-
mental health. She has been in this position since 1983 which is a
longevity record in a State like Minnesota.

She has overseen the development of major new programs deal-
ing with tobacco use and other health promotion issues, cancer sur-
veiliance, environmental epidemiology, the regulation of health
maintenance organizations, the protection of Minnesota’s drinking
water.

As a member of the Association of State and Territorial Health
Officials, Commissioner Ashton chairs the National Committee on
‘tobacco or Health. She also serves on the Board of Scientific Advis-
ers of the National Cancer Institute.

She is here today because of her longstanding involvement 1n
promoting nonsmoking in Minnesota. She comes to that profession-
ally, but she also comes to that because Minnesota is the leader 1n
the Nation in nonsmoking activity—and hopefully as a model for
the rest of the Nation.

Her accomplishments in Minnesota are many. In 1975, Minneso-
ta sponsored the Nation’s first statewide smokeout, later to be
adopted by the Americar. Cancer Society as The Great American
Smokeout. In 1974, Minnesota passed the Clean Indoor Air Act, to
provide a smoke-free work environment, the Nation’s first compre-
hensive clean indoor air legislation. In 1985, Minnesota passed the
Nonsmoking and Disease Prevention Act, which among other
things resulted in smoke-free schools and the development of a
nonsmoking media campaign. In 1987, Minnesota prohibited free
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distribution of all tobacco products, and in 1990, Minnesota re-
quired all daycare premises and all health care facilities to be
smoke-free.

So Mr. Chairman, I look forward to Commissioner Ashton’s testi-
mony. As you and Senator Hatch and other members of this com-
mittee work on nonsmoking legislation, I trust that your good judg-
ment in asking the Commissioner to be with us today reflects your
desire to follow the Minnesota model in our national legislation.

The CHAIRMAN. Very good.

Commissioner Ashton, I understand you have a 12 o’clock flight,
and I will tell you we can get you out of here by 11:30 so you can
make it. So if that is agreeable and Dr. Blum wouldn’t mind, I
think we'll do that. Let me ask you do you have transportation to
the airport?

Sister AsutoN. Yes, I do. Thank you.

The CuairMAN. All right, so they are standing by with the en-
gines running down at the door.

Senator DURENBERGER. Northwest doesn’t wait, let me tell you.

The CuAIRMAN. I think you can make it. But we want to hear
from you, and your complete written statement will be included in
its entirety, and whatever remarks you want to make to highlight
it now, we'd welcome.

STATEMENTS OF SISTER MARY MADONNA ASHTON, COMMIS-
SIONER OF HEALTH. MINNESOTA DEPARTMENT OF HEALTH;
AND DR. ALAN BLUM, DEPARTMENT OF FAMILY MEDICINE,
BAYLOR COLLEGE OF MEDICINE, HOUSTON, TX

Sister AsuTtoN. Thank you very much, Mr. Chairman, and thank
you, Senator Durenberger.

As Senator Durenberger mentioned, I am not only the Commis-
sioner of Health for the State of Minnesota, but I am also the
Chairman of the Association of State and Territorial Health Offi-
cers Committee on Tobacco or Health. In this regard, I represent
our Nation's State health officers.

I bring with me today a strong and heartfelt endorsement of the
Tobacco Product Education and Health Protection Act. This excel-
lent proposal offers strategies for tobacco control that are precisely
what research and experience tell us will work.

Not only is this bill comprehensive, but also it is targeted, seek-
ing to affect those who are at greates. risk of tobacco-related
health problems. I cannot emphasize enough how important it is
that we take a comprehensive approach to tobacco control, because
educating people about being tobacco-free is much more difficult
than selling them a pack of cigarettes. It simply isn’t enough to
inform people about the health risks of tobacco, and no single pro-
zram in the schools or the mass media or in any one State can
single-handedly change our social norms about smoking.

Ultimately, we have to change the social climate that allows or
even encourages people to sroke. We need rules about smoking in
public and in w.rkplaces W. need to get serious about limiting our
children's access to tobacco. And we need to reach out to high-risk
groups such as school dropouts, young women, adolescents and mi-
norities.
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The Tobacco Product and Health Protection Act is just what we
ne2d to make this happen, and I can tell you that the timing of
this bill is ideal. All of the States are interested in this effort. The
groundwork in establishing relationships with all of the important
players has already been done.

Recently, our ASTHO Tobacco or Health Committee identified a
tobacco control contact person in each State health department,
and in March we are gathering these contact people together to
begin networking to assist each other with tobacco control.

We also have worked closely with the Centers for Disease Con-
trol, the National Cancer Institute—which inclientally has a main
strategy of achieving a goal of reducing .ancer deaths by 50 per-
cent by the year 2000, by targeting smoking. We have also worked
with the American Medical Association, the American Hospital As-
sociation, the National School Boards Association, and the Ameri-
can Lung. Heart and Cancer groups.

In the past 2 years, our Tobacco or Health Committee also has
put together guidelines for developing tobacco control programs in
each State. This publication came out the end of December, and al-
ready 12,000 copies have been distributed to various organizations
as well as to all the States.

We are ready to move into more aggressive programming. What
we need now are the resources and directions provided by the To-
bacco Product and Health Protection Act.

I speak from personz. expeciience in Minnesota when I endorse
these strategies. Over the past 6 years, we have successfully mobi-
lized the State of Winnesota in an effort to discourage our citizens
from smoking, and we have clear indications that our programs are
working. Between 1985 and 1988, which were the first 3 years of
our program, adult smoking rates declined from 29 percent to 23.5
percent How did we do it? We put programs in schools, hospitals,
local health organizations and workplaces. We use high-cuality ad-
vertising and buy time on radio and TV. We use research to target
our messages carefully, and we emphasize prevention.

In Minnesota, we have learned that there are some key ages in
people’s lives when they make decisions about whether or not to
use tobacco These are ages 10 to 15, and in addition for women,
ages 18 to 24. Consequently we have chosen to focus our efforts on
these crucial periods in the lives of young people. The key method
of targeting messages to these specific groups is advertising.

Since TV and radio messages are much cheaper per person
reached. they are more cost-effective than the kinds of face-to-face
instruction that take place in schools and communities. But it is
the combination of the mass media, school and community pro-
grams, along with no smoking rules and cigarette taxes, that we
have found have the greatest impact.

Minnesota is not alone in seeing the importance of fighting this
Nation’s smoking epidemic. Not only are there major tobacco con-
trol efforts under way in States like Colorado, California and
Michigan, but also new initiatives are cropping up constantly.

For example, in Indiana, there is a new law restricting smoking
in public places like hospitals and schools.

Vermont law now requires all workplaces to restrict smoking.
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Washington State is considering bills limiting smoking in hospi-
tals, daycare centers and restaurants, and is seeking legislative
support for nonsmoking programs.

South Carolina's hospitals and health departments are now total-
ly smoke-free by l=w

In our leadins tobacco-producing State, North Carolina, local
communities are beginning to take some action. As you heard earli-
er, Greensboro recently passed a clean indoor air ordinance.

And Mississippi, which has one of the highest smoking rates in
the Nation, has just begun their first ever school health program,
and it is on tobacco.

As these States are learning, successful programs require money.
In Minnesota, an increase in our cigarette tax gave us the opportu-
nity to get programs off the ground and gain the experience we
needed to understand what works and what doesn’t. With more re-
sources, we would target our efforts even more completely and in-
clude the high-risk groups that are so hard to reach, such as mi-
norities and school dropouts, and we would include smoking cessa-
tion programs as well as prevention.

S. 1883 not only provides an excellent framework for tobacco con-
trol programs, but also provides the resources for States to imple-
ment these programs. The impact of this bill on our Nation’s
health could be tremendous.

The Federal excise tax on cigarettes has been 16 cents per pack
since 1983. I might suggest, as was earlier done also, that an in-
crease in this tax could easily fund these programs without hard-
ship to anyone. And in fact a tax increase has been shown to lead
to a significant decrease in tobacco consumption by adolescent
boys.

I thank you for the opportunity of being here today to represent
the Nation's State health officers. The passage and implementation
of this bill would bz a great step toward meeting our goal of a
smoke-free society by the year 2000. Thank you.

[The prepared statement of Sister Ashton follows:]

PREPARED STATEMENT OF SISTER MARY MADONNA ASHTON

I am Sister Mary Madonna Ashton, Commussioner of Health for the State of Min-
nesota and I also serve as chair of the Association of State and Territorial Health
Officers’ {ASTHO) Commuittee on Tobacco or Health In tlus regard, I represent our
Nation’s State health officers.

Like others here today, I too am extremely concerned about the effects of smoking
on young women, particularly those aged 18-24. More of these young women smoke
than do young men of that age, and more of them smoke than do all adults For
example, 1n Minnesota 37 percent of women aged 18-24 are smokers as compared to
23 5 percent of the general adult population (MDH Women's Survey 1989)

Once women start to smoke, they are less likely than men to quit More than half
of the 1% to 24-year-old Minnesota women who smoke say that the most important
reason they smoke 1s because they are “hooked,” and 90 percent of them say they
have recently thought about quitting (MDH Women’s Survey 1989)

National data show that among high school seniors, female smoking rates have
exceeded those of males by 2 to 6 percent since 1977 And among college students,
smoking rates of females and males are also disparate For example, 1n 1985, 26 per-
cent of college women and 19 percent of college men reported having smoked during
the past 30 days (USDHHS 1986a)

Furthermore, lung cancer has now overtaken breast cancer as the leading cause
of death among women In addition to causing lung cancer deaths, smoking in
creases the risk of developing diseases that are specific to women. such as cervical
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cancer, and increases the risk of heart attack for women who also use oral contra-
ceptives Smoking during pregnancy increases the risk of prematurity and low birth
weight, and after the baby is born, the infant of a smoking mother is at increased
risk of respiratory disease compared to the infant of a nonsmoking mother

And women, hike adolescents and minorities, are increasingly being targeted by
the tobacco industry, so they are vulnerable in that sense as well.

I bring with e today a strong and heartfelt endorsement of the Tobacco Product
and Health Protection Act This excellent proposal offers strategies for tobacco con-
trol that are precisely what research and experience tell us will work. Not oaly 1s
this bil] comprehensive— suggesting a range of strategies including regulation, edu-
cation, prevention and cessation—but also it js targeted, seeking to affect those who
are at greatest risk of tobacco-related health problems

I can’t emphasize enough how important it is that we take a comprehensive ap-
proach to tobacco control because educating people about being tobacco-free is much
more difficult than selling them a pack of cigarettes. It simply isn’t enough to
inform people about the health risks of tobacco, and no single program in the
schools, or the mass media, or in any one State can single-handedly change our
social norms about smoking.

Ultimately, we have to change the sociul climate that allows or even encourages
people to smoke Our best chance for success 1s to attack the problem from several
sides at once We need rules about smoking in public and 1n workplaces, we need to
get serious about hmiting our children’s access to tobacco, and we need to reach out
to high-risk groups such as schoo! dropouts, young women, adolescents, and minon-
ties

The Tobacco Product and Health Protection Act 1s Just what we need to make this
sappen This bill can greatly assist us i1n mobilizing the nation for tobacco control
And I can tell you that the timing of this bill 1s ideal All of the States are interest-
ed 1n this effort The groundwork 1n establishing relationships with all of the impor-
want players has already been done

Recently. our ASTHO Tobacco or Health Commuttee 1dentified a tobacco control
contact person in each State health department, and 1n March we are gathering
these contact people together to begin networking to assist each other wntﬁ tobacco
control Not only do we now have this nationwide retwork of contacts, hut we also
have worked closely with the Centers for Disease Control, especially in the area of
data ¢ .lection We have good working relationships, too, with the National Cancer
Institute where tobacco control 1s seen as a main strategy to achieve their goal of
reducing cancer deaths 50 percent by the year 2000 Other national organizations,
such as the American Medical Association, the American Hospital Association, the
National School Boards Association, and the American Lung, Heart and Cancer
groups have displayed support also 1n working toward a smoke-free America.

In the past two years our Tobacco or Health Commuttee also has put together
guidehnes for developing tobacco control programs 1n each State Now that we have
established these guidelines as well as the significant relationships 1 have men-
tioned, we are ready to move into more aggressive programming ngn we need are
the resources and direction provided by the Tobacco Product and Health Protection
Act This bill's outhne of proposed actions 1s very much 1n accord with our reading
of where the needs n this country are

I speak from personal experience in Minnesota when | endorse these strategies
Over the past six years, we {:we successfully mobihized the State of Minnesota 1n an
etfort to discourage our aitizens from smoking, and we have clear indications that
our programs are working Between 1985 and 1988, which were the first three years
of our program, adult smoking rates declined from 29 percent to 23 5 percent (MDH
Behavioral Risk Factor Surveillance)

How do we do 1t” We put programs in schools, hospitals, local health organiza-
ho..s, and workplaces We use high-quality advertising and buy tune on radio and
TV We use research to target our messages carefully And we emphasize preven-
tion

As a result, the majority of Minnesota schools have become smoke-free, and more
than 95 percent of them participate 1n a State-aid program that funds programs
that help children learn how to say "no” to tobacco

We have protected our youngsters by making 1t 1llegal to distribute free samples
of tobacco products And in the past year, several Minnesota commumties have
placed restrictions on the sale of cigarettes i vending machines to remove them as
a prime source of eigarettes for adolescents

¢ also have an novative program of grants— 1o local health agencies and pn
vate groups across the State—that has made possible an array of ereative projects
ranging from health fairs to quit-smeking classes in focal busineoses, hospitals,” and
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schools One such effort was aimed at helping hospitals and chemical dependency
centers 1n the State go “smoke-free " And now all of our hospitals, chmes and doc-
tors' offices are smoke-free by law

In Minnesota, we have learned that there are some key ages in people’s lives
when they make decisions about whether or not to use tobacco These are ages 10-
15 and, for women, ages 18-24 About one-thurd of the Minnesota women aged 18-24
who smoke became regular (daily) smokers at age 18 or older (MDH Women’s
Survey 1989) In a 1986 Minnesota survey, 18 percent of ninth graders reported
having smoked during the past week, and in 1988, 15 percent reported doing so
{MDH Ninth Grade Survey). Of further concern are the recent data indicating that
boys are starting to use chewing tobacco at nearly the same rate as they smoke. In
1886, 15 percent of mnth grade males surveyed in Minnesota reported having used
smokeless tobacco 1n the past week (MDH Ninth Grade Survey)

We have chosen to focus our efforts on these crucial periods when youniegeople
are actually deciding whether or not to smoke. We emphasize prevention ause,
while 1t 15 indeed mmportant to offer help to smokers who want to quit, with limited
resources 1t 1s simply easier and more cost effective to stop people before they start
smoking.

The research acknowledges that 1t is far more cost effective to prevent the onset
of smoking among adolescents than it is to change the habituated behavior of adults
\USDHHS 1984, MDH 1984) Because we may be more successful in trying to pre-
vent adolescents from becoming smokers than in helping adults to quit, smoking
prevention is a= important health promotion goal (McCaul and Glasgow 1985)

The difficulty of changing habituated or addicted behavior is exemphfied by the
fact that relapse rates for those who have quit using alcohol, heroin, or cigarettes
are very simlar (USDHHS 1988) The recent surgeon general’s report on nicotine
addiction |1988) cited research showing that most treated smokers relapse by three
month follow-up and that among a wide range of treatments, relapse rates as high
as 15-%0 percent could be expected among smokers who had achieved 1mtia] cessa
tion

Beyond avoiding addiction, the research shows that there are sigmficant other
health benefits to be gamned by pr«venting and/or delaying an adolescent’s tobacco
use (USDHHS 1986b)

1 The earher one starts to smoke, the greater the likehihood of early mortahty
froin a smoking-related disease

2 The earher one starts. the greater likelihood of becoming a heavy smoker
Those who begin smoking at age 14 or younger smoke sigmficantly more cigarettes
per day than those who started at age 18 to 20 Heavier smokers are less hkely ‘o
quit and have more smcking-related 1liness and mortality than hghter smokers

3 Among smokers who started before age 20, the younger they began smoking,
the more likely they are still smoking Research suggests that those who begin
smoking early are less successful at quitting

Advertising 15 a key method of targeting ant1-smok 1ng messages to specific groups
of young people In Minnesota, we have learned tnet threugh the mass media, we
can reach almost everyone at a relatively low cost per person

There 15 no doubt that the mass media have a highly influential place 1n ous hives
and the hves of our children—particularly 1n hght of the high levels of media used
by young people Ninety-eight percent of all US homes have television sets, and
Americans television use averages six hours a day Ninety-eight percent of all Us
homes have radios, the average home has more than five radios, and radio reaches
w~ percent of the teenage population on an average day (Price and Allensworth
197% Typically, Amenican claldren spend more time watching TV than they spend
at any other single actiity, including time spent at school or with friends, and re-
search suggests that behavioral learning does occur during viewing (Flay and Sobe!
19831 Furthermore, the yoangsters who are more likely to be exposed to media mes-
sages and to find them credible are similar 1n many ways to those at higher nisk for
smoking tNational Institute of Menta] Health 1982)

Minnesota data corroborate these findings On a typical school day 1n Minnesota,
a ninth grader spends an average of three hours listening to radio and an average of
four hours watching TV Of these youths, those who are smokers or tobacco chew-
ers, and those who are at high nsk of becoming regular tobacco users, spend the
most time watching TV (TSTP Ninth Grade Survey, fall 1986)

Since TV and radio messages are much cheaper per person reached. they are
more costeffective than the kinds of face-to-face instruction that take place 1n
w hools and communities But 1t 15 the combination of the mass media, school and
cemmunity programs along with no=moking rules and agarette taxes that we have
tound have the greatest impact
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Successful programs require money In Minnesota, an increase in our cigarette
tax gave us the opportunity to get programs off the ground and gain the experience
we needed to understand what works and what doesn’t

Minnesota 1s fortunate to have an enlightened Legislature willing to dedicate
some of the cigarette tax revenue to tobacco control We know that most States
have not been so fortunate Even so, Minnesota’s tobacco control efforts are lhimited
With more resources, we would target our efforts even more completely and include
the high risk groups that are so hard to reach, such as minorities and school drop-
outs And we would include smoking cessation programs as well as prevention

The bill before us today, S 1883, not only provides an excellent framework for
tobacco control programs, but also provides the resources for States to implement
these programs The impact of this hill on our Nation's health could be tremendous

The Federal ex_ e tax on cigarettes has been 16 cents per pack since 1983 1
might suggest that an increase 1n this tax could easily fund these programs without -
any hardship to anyone And in fact a tax increase has been shown to lead to a
significant decrease 1n tobacco consumption by adolescent boys.

I thank you for the opportunity of being here today to represent the Nation's
State Health Officers The passage and implementation of this bill would be a great
step toward meeting our goal of a smoke-free society by the year 2000
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LeTTER PROM THE MINNESOTA DEPARTMENT OF HEALTH

Minneapolis, Minnesota,
I‘Ie)gruar) 22, 1990
The Honorable Enwako M KeNNEDY, Chatrman
Comnuttee on Labor and Human Resources,
US Senate,
Washington, IX

DEear SENATOR KENNEDY Thank you for the upportunity to testify on behalf of S
I%R3, the Tobacco Product Education and Health Protection Act If passed and
funded, it will make a significant contribution to ridding the country of an addictive
and lethal drug
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Since | had tu leave the February 20 hearing early, I am following up with this
letter to let you knuw. in some detail, about Minnesota’s pa:2 anu-wiwoco advertis-
ing—particularly as it relates to your discussion with Dr Sullivan during the hear
g

In Minnesota, we have found a workable and cost-effective balance between paid
and "public service”’ advertising For 3 years now we have been able to negotiate
placement of one free “"bonus” ad for every ad we purchase on television and radio
And the bonus spots we receive are not at 2 o'clock 1n the morming' Like our paid
spots. the borus spots s« placed 1n time slots when our target groups of adolescents
and young women are most hkely to b= watching and listening We neither seek nor
accept placement of our bonus spots n traditional public service times.

This successful compromise between paid and public service advertising 1s possible
for several reasons We buy a considerable amount of advertising on radio and tele-
vision each year and plan to do so for the foreseeable future. This puts us in a good
pusition to negotiate with radio and television stations for free spute We also work
with large local advertising agencies who wield considerable media-baying clout, ie,
they buy a lot of advertising so they are in a good position to bargain with radio and
television stations for good deals Our advertisements . -¢ of high quality, so the sta-
tions enjuy playing them and often place them in prime unsold slots For example,
.n Minnesota one of yur spots ran during the Super Bowl—a very desirable and ex-
pensive time slot that we didn't pay for because our advertisements serve a good
cause and meet the media’s needs for serving the public.

For these reasons. we have consistently been able almost to double the value of
our ad placement budgets In addition, we use market research, such as focus
nroups. tu formulate vur ads and we conduct follow-up surveys to measure the ads’
effects on the intended audiences As a result. we know that our ads reach and
have, at some level, an impact on their intended target groups

1l you or your staff have any questions or would like more information please feel
Iree to contact me at (612) 623-3460 or Kathy Harty, Manager of our Section for
Nonsmoking and Health at (612) 623-5500

Sincerely yours.
SistEr Mary MADONNA AsiTON
Comnussioner of Health

The CHAIRMAN. Thank you.

Just very briefly, some cities and States have banned outdoor to-
bacco advertising. Do you think the State and local governments
should be able to have control over this?

Sister AsHToN. | think it would be great if the Federal Govern-
ment did something about it. I think that would be most helpful.
But we need to do it, whatever level of government.

The CHAIRMAN. But if the Federal Government isn’t going to
take unilateral action in terms of outdoor advertising and advertis-
ing generally, do you think that the States and local communities
ought to be permitted to take what action they think is essential to
protect the public health of the people in thuse communities?

Sister AsHToN. That would be most helpful, Mr. Chairman.

The CHAIRMAN. And let me ask you, do you agree that people
should have a right to know what additives are in the cigarettes
that they smoke?

Sister ASHTON. Yes.

The CHAIRMAN. And can you tell us what kind of assistance you
get from the Federal Government to help you in this battle? Have
you been able to get very much help and assistance?

Sister AsHTON. We have been helped a great deal by the Centers
for Disease Control and their Office of Nonsmoking and Health.
They have very definite limitations, however, on their resources.
They help us with educational materials and have giver us a small
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grant to do an evaluation of our program in Minnesota for which
we are very grateful.

So I am very happy to see in the bill that you are going to estab-
lish a center within the Centers.

The CHAIRMAN. They do have the experience, and they do have
the background, and they do have access to the infermation.

Sister AsHTON. And they know how to work with the State
health departments very well.

The CHAIRMAN. That is very good news.

We thank you very much. If other ‘nembers have questions, we’ll
send them to you.

I think with a good Hail Mary, you’ll make it out there.

Thank you very much.

Sister AstToN. Thank you.

The CuarMAN. Dr. Blum.

Dr. BLum. Thank you, Mr. Chairman, and I would like to thank
also your very helpful staff.

My name is Alan Blum. I am a family dcctor in Houston, TX,
and the former editor of The Med/cal Journal of Australia and the
New York State Journal of Medicine, where 7 years ago, I produced
the first issues of a medical journal ever devoted entirely to consid-
eration of the world tobacco pamdemic.

In 1977, 1 founded Doctors Ought to Care, or DOC, which is
aimed to reach the highest ievel of commitment on the part of
every member of the hcaith professions to educate children and
teenagers in refreshing ways about the major preventable causes of
poor health and high medical costs, especially the killer habits of
juvenile onset tobacco and alcoh ' use, which we believe are the ne-
glected cornerstones of drug abuse.

The more than 5,000 members of DOC across the country at-
tempt to impart consumer health information, convey positive
health attitudes, and change adverse health behaviors by means of
a multilayered reinforcing program of office-based, s hcol-based,
and community-wide counter-advertising activities.

It is illusory to believe that there exists in this country a major
mass media effort designed to engage the public in a true under-
standing of the devastating economic and ph; sical toll taken by to-
bacco use To any adolescent, to read Sports Illustrated, Rolling
Stone, Spin, Newsweek, National Lampoon or M.demouselle, per-
haps even in a school library, the presence of cigarette advertising
clearly suggests that smoking is associated with good looks, sexi-
ness, success and athletic ability But bad -ealtr. or even bad
breath—not on your iife.

Just before this hearing, Senator Kennedy, I head of a statistic
by Dr. John Slade in New Jersey. You asked ecrlier about con-
sumption figures. Based on the most conservativ- estimates, that
just 3 percent of cigarette sales are to under-age .hildren, you are
talking about $1 billion in cigarettes being bought by children each
year in this country, which pr:vides $150 million into tebacco com-
pany profits. That's about Lov much you are proposing in this par-
ticular bill.

DOC’s distinguis.ing feature amorg kLealth prorr.otion organiza-
tions is its purchase of advertiing space in the nass media to
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expose, laugh at and otherwise undermine the specific brand name
imagery of the promoters of unhealthy products.

I have been invited to provide testimony at this hearing in sup-
port of this bill, doubtless because of our pioneering paid counter-
advertisements that in essence fight <moke with fire.

Our premise is simple and straight.orward: The No. 1 avoidable
cause of death in this country is not lung cancer, not heart disease,
or even smoking. It is Marlboro, the most widely-advertised prod-
uct in the world, and in DOC’s surveys, the kids’ favorite brand.

And who are cancer’s seven warning signs? No. 1, Philip Morris,
makers of Marlboro; No. 2, RJR Nabisco; No. 3, Loew’s; No. 4,
American Brands; No. 5, Brown and Williamson; No. 6, Liggett;
Ne. 7, U.S. Toba.co Corporation.

Generic lectures and warnings about the dangers of smoking
cannot compete with the daily blitz of im&ges for Marlboro, Camel,
Winston, and the other popular adolescent brands, with advertise-
ments that identify with tee ragers’ needs fo- autonomy and social
acceptance

Moreover, the belief that providing chiidren with sufficient
health information in school wil' enable {hem to make the right
decisions fails to address the aynsmic and insidious nature of to-
bacco advertising outside the clrssroom.

For the past 15 years, DOC has researched tobacco advertising as
if it were a cancer-causing viruas, ever changing its identity to resist
attempts to eradicate it. Seldom has a tobacco advertisement in the
last 20 years asked you to smoke. In fact, as they are going to do
today, they are going to ask you to come over to a party or a tennis
tour nament

That is what I wanted tu do, is to set the stage, to show some
pictures of how this industry has changed like a chameleon over
the years to keep up with the idioms and the images. I want to
show the way in which they have targ:ted young people through
sports, which is a more effective way to reach children.

To do that, I'd like to just set the stage of what it was like 20 or
25 years ago, when a precedent for your bill was introduced with
counter advertising that reduced the effective cigarette sales by up-
wards of 12 percent in 3 years. Those were the ads that you are
about to see.

But let’s just go back to the age of Little Johnny, who used to
call out Philip Morris. I remember that. But nobedy ever stopped
and asked what stunted his growth. The important characteristic
of this industry is they have kept in touch with the times. And if
we will, let’s just go back, and use your imagination a little bit and
imagine what it was like growing up as a child in the Fifties and
Sixties with these kinds of images. [Videotape shown.)

Well, that's what the good news was to cigarette and pre-ciga-
rette smokers back in the Fifties and Sixties. It was necessary,
therefore, for an individual named John Banta to apply to the Fed-
eral Communication to see if he could get an application of the
Fairness Doctrine that led the American Cancer Society, the Amer-
ican Heart Association and other organizations to produce ads like
this. [Videotape shown.]

The problem with the tobacco companies was still a problem. He
died 2 weeks after that commercial was made, and they couldn’t

01



48

stand the competition. That's why they moved in 1969 to get off of
the airwaves in order to possibly reduce the application of the Fair-
ness Doctrine. And that’s when we go back and just take a look at
what kind of advertising was still running along with him. [Video-
tape shown.]

Would they target children today? Let's take a look at what has
happened in the last 20 years. And in fact this is a fairly arbitrary
list of cigarette advertisements that I have produced in my own
home video that I'm just going to show here today. [Videotape
shown.]

It is very important to understand who Kenny Schrader iz and
Bill Elliott—these are supposed athletes who go to work for tobarco
companies each Sunday on national television, such as this past
Sunday’s CBS Daytona Winston 500. Kenny Schrader is tor Kodiak
chewing tobacco; Harry Gaines, you are about to see with Skoal
spitting tobacco. [Videotape shown.]

There is a little boy about to come into the picture—the new
Winston cap.

In honor of Senator Bradley, I just wanted to show the Winston
sign at the average basketball game. That is entirely, lock, stock
and barrel, every single basketball stadium in the NBA that I
know of has a Winston billboard at key camera angles.

Cigarette advertising is placed at the end zone precisely at the
time when the only scoring at the game occurs. In U.S. major
league baseball stadiums, 14 have Marlboro, 8 have Winstor.. Marl-
boro is still ahead.

This is tonight’s Marlboro Soccer Cup in Los Angeles, where you
can buy this as we did from a child selling Marlboro pennants; you
can buy a poster. This is going virtually all to young Hispanic
males who will be populating the audience tonight. More impor-
tantly, it is going around the world. This is the largest, most adver-
tised program on television, the World Cup Soccer match that
Marlboro is the key sponsor for.

This morning on National Public Radio was a marvelous story
about how the Medellin Cartel is sponsoring the Colombian soccer
team that is playing tonight. No mention was made about how
they are playing in the Marlboro cigarettes soccer match. [Video-
tape shown.]

In fact, I just accidentally happened to see the Winston sign in
that gymnastics competition and just though I would throw that in.
[Videotape shown.]

This is just like what you can buy, made by Matel, in toy
stores——

The CuairmaN. OK, Doctor. I think we're going to have to move
on because we've got some other witnesses. I think we've gotten
this part of the message.

Dr. Buum. I wanted to conclude, Senator, by talking about what
we could do this evening. If you were in Washington, you could go
out and buy a Marl* o t-shirt over at the Marlboro soccer
matches, or you could this evening buy a Virginia Slims t-shirt for
your little baby.

That'’s really the message that I have tried to bring with counter-
advertising to undermine that kind of imagery. What we've got to
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do 1s laugh the pushers out of town. At DOC'’s insistence, what we
have done is to create brand name undermining ridicule

As an example, when they talk about “Country Fresh Salem,”
DOC's billboards have said “Country Fresh Arsenic.” The classic
advertising that we have done is our “Emphysema Slims Tennis
Tournament’ and our “I Smoke for Smell” campaign. with differ-
ent ndiculing brand names of specific imagery promoted by the to-
bacco industry

To conclude. I want to emphasize that this bill will make up for
lost time by 1amunizing the next generation against the deceptive
imagery, catchy brand names and slick slogans of tobacco advertis-
ing.

The fact that the public, lulled into complacency by a media cov-
etous of tobacco industry advertising revenue, does not fully com-
prehend the catastrophic nature of lung cancer, emphysema and
heart disease and the enormous financial cost to famihes and socie-
ty as a whole due tu tobacco use requires that there be a concerted
effort to expose cigarette advertising for the perverse propaganda
that it s and thereby begin to undo the damage it continues to
cause Thank you

\The prepared statement of Dr Blum (with attachments) follows ]

PrREPARED STATEMENT OF Atan BLum, M D

My name s Alan Blum T am fanuly doctor in Houston, TX In 1977 I founded
DOC, the letters of which stand for Doctors OQught to Care. with the aim of tapping
tha highest level of coninutment on the part of every member of the health profes
~iuiis to educate children and teenagers in refreshing ways about the major prevent
able vauses of poor health and high medical (osts The more than 5,000 members of
DOC, representing every State in the country, attempt to 1mpart health informa
tivn, wnvey positive health attitudes, and (hange adverse health behaviors by
micans of 4 multt layered reinforaing program of office-based, schuol based. and com
munity -wide activities

Siulce DOC was fuounded, 1ts prindipal focus bas been on ending juvenile-unset (o
bacto and alechol use, which we and the teenagers we work with believe are the
ueplected wrnerstones of drug abuse DOC s disungwishing feature among Fealth
pPromotion urgatizations is its purchase of advertising space in the mass media to
expose, satirize, and otherwise undernune the specific braud-name imagery of the
prunwters of unhealthy products 1 have been invited to provide testumoay at this
hearing 10 suppurt of this bill doubtless because of our pluneering paid counter-ad-
vertisements that, in essence, fight smoke with fire Our premise s siuple and
straghtforward the No | preventable cause of death in this country 1s not lung

cancer hea sedase, of vven smoking 1t s Marlboro the mest widely advertised
product 1 orld. and, 1in DOC's surveys, the kids’ favorite brand Generic lec-
Lures and s about the dangers of smoking canpue compete with the allure of

anagery fur JSarlbory, Camel, and other pupular Ldolescent brands that meei teen
agers needs for Catonony and sodal acceptance Moreover, the belief that providing
hildren with suffiaent health informot.on will enable them to make the right dec
~iubs fails to address the dynamic and insidious nature of tobac. o advertising For
the past 17 years DOC has studied and monitored tubacco advertising as if 1t were o
Cdliter-calsifiy, virus, ever (hanging its ldenllly to resist attempts tu eradicate it
Seldom has o tobacce  advertisement or company asked us to smouke tindeed, the
tuudeds 1n the ads Lardly ever do, and the smoke itself seems o have vamished) In-
stedad, they invite us to Juin them at o party or sports event such as Phihip Mornis'
Virgima Shiims Cigarettes Tennmis Tournanent all this week 10 Washington, or the
~ame company s Marlbory Cigarettes Soccer Cup tonight in Los Angeles, or an RJ
Reynolds Winston or Camel Cigarettes auto or motorcycle race every weehk-end
acruss the wountry Often such events benefit local hospitals Truth may be good.
but juxtaposition s better

Traditional health advocates have lung bemoaned their lack of finanaal resources
to wmpete with the tobacco industry  But at as all the more imperative that we
tsove bevond the vocabulary of health behavior and begin to undirstand the way 1n
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which the industry reaches its consumers The first step is to make use of the sim-
plest of marketing tools such as a map and a calendar in order to beco.ne familiar
with popular events and places The tobacco industry has been specially adept at
exploiting racial 1dentity in defining a profitable market among ethmic minonties
In addition to their constant presence on the news, sports, fashion, and hfestyle
pages of newspapers directed to Black Americans, tobacco companies are their lead-
ing advertisers As part of a salute to “Black History Month” in February, RJ Reyn-
olds and Philip Mornis are featuring discount coupons in Ebony and other Black
magazines for various brands -. cigarettes, complete with pictures of famous Black
scientists such as George Washington Carver These companies also sponsor numer-
ous Hispanic street festivals in the US Brown and Williamson presents annual
“Kool Achiever” awards (named for Kool cigarettes) to individuals who want to im-
prove the “quality of life in inner-city communities

It is illusory to believe that there exists in this country a major mass med.a effort
designed to engage the public 1n a true understanding of the devastating ecoromic
and physical toll taken by tobacco use T~ any adolescent who reads Sports Jllusi at-
ed, Rolling Stone, SPIN, Playboy, Natonal Lampoon, or Mademaselle, the pres n.e
of cigarette advertising clearly suggests that smoking 1s associated with good louks,
sexiness, success, and athletic ability But bad health or even bad breath? Not on
your hfe

Although emphysema, coronary heart disease. and lung cancer caused by smoking
now account for nearly 400,000 premature deaths each year and a vast amount of
preventable disability in the workforce, the tobacco industry's ties to media corpora
tions and other businesses remain healthy

Back m the 1950°s, when | would watch Brooklyn Dodgers baseball gumes on tele-
vision with my latc father. a general practitioner, he suggested that ] tape record
1 the cigarette advertisements that appeared in association with sports events and
entertamment One day, he predicted, society would look back on our era of sup-
posedly great scientific advances and laugh Imagine, a nation that would condone
the promotion of an irredeemably harmful, invariably debilitating, and frequently
lethal product that would offer financial incentiver and tax deductions to devise
propaganda that would undermine the ¢ fforts of the medical profession to improve
health

When the first major reports were published in the early 1950's hinking cigarettes
with lung cancer, the statistics scared many people—for one reason because ciga-
rette companies had always used statistics to shuw huw safe their brands were But
it dudn’t take long for cigarette makers to figure out an answer to what they began
calling “the smoking and health controversy” - The filter Today more than 97 per-
cent of those who smoke buy filtered brands in the behief that they are somehow
smokiny safer Safer than what® Fresh air” Indeed. smoking a filter cigarette car-
ries all the safety of jumping from the 90th stury of the World Trade Center mstead
of the roof .

When the first surgeon generai's report un smoking and health was pubhshed 1n
1964—by a commuittee of medical researchers selected by Surgeon General Luther
Terry fand approved by the tobacco industry) in the administration of President
John F Kennedy. the verdict wus unanimous cigarette smohing was found to be the
leading preventable cause of lung cancer and emphysema and was strongly impli-
cated in heart disease No minority report was wi.iten Once again, the cigarette
compantes took the upper hand by increasing advertising expenditures and claiming
to have made cigarettes with “low tar " That tar mears poison was never men-
toned in cigarette advertising, but tobacco advertisers by virtue of their unchecked
advertising influence were able, in effect, to resume a health education role by oro-
moting “lower poison” brands to meet consumer demand

In 1967 a recent law school graduate named John Banzhaf became upset that cag-
arette advertising continued to appear on television as if the findings of the surgeon
general’s report was yesterday's news He petiioned the Federal Communications
Commussion (FCC) for a fair opporturity for the other side of smoking to be told
The FCC agreed with Banzhaf, a decision that led the American Cancer Society,
American Heart Association and other orgamzations tu produce commercials to
counteract smoking These counter-advertisements, such as one featuring actor Wil-
liam Talman fthe district attorney on Perry Mason who was dying from lung cancer
at the ti~_ he made the commercial) were so successfil in decelerating the rise 1n
cigarette sales among young people —even thuugh they were shown a small fraction
of the number of times cigarette advertisements wer. aired— proved so successful 1n
holding down the rise in .oking among young people that the tobacco companies
asked Congress in exchange for an anti trast exemption to remove their own adver-
tisements from television and radio
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Bar wher Congress 1. vded t this request and approved the dropping of Ctarette
Whiertiaen e nts tromy the vrwaves counter advertising also dropped cut of sight be-

i b Porness doctrin e oo lunger apphied Thus the aigarette companies susceed
ed 1. halt g the first swccesstul mass media positive health strategy in this coun
rev Tomday advertisements that dimourage smoking seldom appear on television be-
s se they are regarded as just another public service category

Once th the ar agarette .ompanies became the top advertisers in most major
tiedZines and siepped up their sponsurships of entertainment and sporting events
Tra~ metidd 2o garettes back on television with some decided advantages over
vertena' advertising [t w i less expensive for one thing. since the companies
were able T attach o visarette brand name ontu a sports event, and it was more
ctevtive by virtue of the mapy mientions of the brand name and camera shots of
Weerians billboards p the bachground Most important. with counter-advertise-
et fa et tisely out ot ~ipht the sales of cigarettes resumed an upward course In
T DO was fuunded w in the idea to bring back and expand upon the very post-
t v health valdes ~uciess, sily promoted i the 1967-1969 counter-advertising cam-
b

Crab e e parchidst Dulboara space an the aty of Miami, FL., because of the bili
aoard Gompaties refusal (G permit us wowompete side-by-side with cigarette adver
e vt terfere n peuple = personal hifestyles,” DO found a bus bench com-
yaiiy That sas delighied G ~eil us space for our messaes Opposite a huge down-
“ . billboard that said. Come to Marlboro Country.” we put up a bench that said.
Country Fresh Arsenic When one brand called Pecade ad: ertised 1tself as ' the
dste that tooh 1Y vedrs to mahs  DOX responded with ‘Emphysema—the disease
hat tovk a decade o make © A billboard aoverusing the cigarette brand Arctic
I _Pis wontrasted with sur nearby bus bench that read “Arctic Lungs—guaranteed

Tidke vou coul das o worpse DOC als)y began to create various counter-events to
111 alteNUiun tu tobaccusp naored promotiuns The Benson and Heart Attack Film
Festival, The Snwhing i1 Un-Coul Jazz Festival, the Barfboro Country Music Show.
and rhe Emphvsema Slims Tenmis Tournament are all actual events created by
DOC Chapters across the country Most of these events have been created on a local
vvel bat the fire' nativnal Emphysema Siims Tennis Tournament and tennis clini
for aads attracted three Olympie suld medal winrers numerous entertainment fig-
ies and tennis otars Al used the ocuasion to point to th: absurdity of professional
~purte sponsor~hup by tubaccu wompanies The mayor of Santa Fe. New Mexico, pro-
Jarmed  Throw Tubacco Out of Sports Day 10 his city in hounor of the tournament

DOX has alsu ventured inty sports sponsorship on a larger scale When DOC
warned 1 1 that the United States Boomerang Team was about to depart for a
ragor anternational . etition and was sponsored by a cigarette company, DOC
Stered itseit ds d subs  .le sponsor Wearing the pro-health internativnal no-smok-
ail Jow on therr unifurms, the DXOU-2ponsored team went to Australia. where they
4 1. he World Buomerany, Championships Other DOC sponsorchips have included
a4 pow wuw 1o South Dakota a racing satlboat 1n Texas. a fencing con.petition 1n
New Yorh and a monster truch in Washington It 1s DOC's hupe to inspire other
vl organiations to wunteract the influence of tobacco promotions by sponsur-
ng tocal and nativnal sports teams with a “Just Say No to Marlboro and Camel
‘herie Carnel and Marlboro are the top-selling brarde o~ -~~~ American teenagers
Frr the past decade XU has sponsored continuous counter-advertising contests for

ny peoole aiined at undermaning " rand name 1magery that has been <o su
¢ ~Iudly emploved by tobdaece companie. At countless school assemblies, classroom

<o ares and SuperHealth conferences, DOC members have develooed counter ad
Lo w e strategnes to support DO < motto of * laughing the pusher< ., of town
ihonamer vis wodasions T has purchased advertising space in the mass media to
Cpidy A e entres and to call attention to tobacco-sponsored sporting events or

Jturas wrotie A DOU rap video rapping specific agarette brands targeted to mi-
qerde wroups was mecently proguced by medical students 1r the New York (aty
Sapter for otns o aeetooin ana televiaon use Along with Califormia artist Doug
Mookler DOU has caunched an etfort of doctors and artists combrming talents 1n
~Poos and s tne Tass edia

S e most oot 4l new tobdcco Users come trom the 2 to Iayearold age group
pecnndd donbt tLat the tobdeco industry has not carefully researcned this market”
oo pressars r o be bought sgned sealed and delivered on Madison Avenue as
a toy moker  ands ompony or roch music star will corroborate Of the ten most
neavily promoted produ ts o Amirica five are Cigarette brands - the ones <m o ked
Mast by Teenaers

Desprte an adee oy bl zkrier second o none the tobacco aad advertising 1n
Livrios wound have the puth belisve that adolescents have heard “he facts abour
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“both sides™ and now have a ' free choice” to decide whether or not to smoke “when

they grow up” In claiming that 1t does not approve of young people smoking, the

wbacco industry offers “peer pressure. parental smoking. and a chimate of general
rebelliousness among teenagers” as the reasons for adolescents taking up this ne-

glected cornerstone of drug abuse Meanwhile, the tobacco industry runs a year-

round campaign with virtually no planned exposure for opposing messages (83 bal-

lion annually vs less than 34 million in government public service announcements. 4
pamphlets. and posters) in newspapers, magazines. supermarkets, and television.
Every child grows up seeing theusands of larger-than-hife billboards for cigarettes
and countless sports-associated tobacco promotions. The formula for these promo-
uons is both simple and insidious. 1nvariabiy involving a commumty’s newspaper
and its top youth-oriented radio station as co-sponsors.

Support for visible counter-advertising of the kind proneered by DOC 1s urgently
needed to offset the long years of ubiquitous. unchallenged cigarette advertisements.
Classroom-based education with emphasis on the physical effects of smoking 1s only
one. lmited way to tackle the adolescent smoking pandemic Cigarette advertising
and promotion can keep up with the latest fads in its portrayal of smoking and so
remain “in" far better than even the most talented and motivated teachers and par-
ents Counter advertising helps to educate young people not vniy about the prevent-
able factors responsible for bad health and high medical costs but also about the
insidiousness of the outright promotion of those factors

The cost figures cited 1 this bill are much needed if we are to immunize the next
generation against the willful deceptiveness of cigarette advertising. In addition to
the precedent for successful counter-advertising between 1967 and 197v. there are
also precedents for government expenditures on public interest advertising, such as
current military recruitment promotions during televised sporting events and vari-
ous efforts a decade ago to conserve energy and to lessen dependence on foreign o1l
supphes In the case of smoking. purchase of advertising space 1s espectally essen-
tial Unlike the heavily publicized Media-Advertising Partnership for a Drug-Free
America, which has received hundreds of nullions of dollars 1n donated space in the
printed media and free air ime un televisivn and radio. media corporations are too
covetous of tobacco industry .dvertising revenu= to run free advertising to discour-
age the sale of cigarettes and other tobacco products

Peihaps it is time for a private " *,.ens Partnership for a Tebacco-Free Med:a. In
the meantime, I hope the advertising and media ndustries will break ranks with
the tobacco companies and support th:s bill This would not only be to their best
financial interests by virtue of the receipt of advert'sing revenues but also would be
consistent with the positiun of leaders in the media wh. oppose banning tobacco ad-
vertising altogethe.:

The power of advertising to shape purchasing decisions. stimulate sales, and pro-
mote brand loyalty 1s well-documented It has certainly created a huge following for
cigarettes It stands to reason that the same mix of marketing creative and strategic
planning skills could generate persuasive and compelling ant:-smoking advertising

What 1s n~eded. then. 1s to wounter the strong engaging. omnipresent images of
cigarette advertising -to laugh at the Marlboro man We cannot do this with public
service spots a! 3 am or earnest lectures in health ed class Rather. we need to
create an appeal for not buying cigarettes—and do it through sophisticated. ubiqut-
tous. good humored imagery What we need 1s. in brief, paid advertising space fi-
nanced in part by existing tobacco excwse taxes and in part from revenues that
would be derived from ending tobacco prumoters deductibility of cigarette advertis-
ing as a business expense
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Strategies to Reduce Cigarette Sales

Excise Taxes nd Beyond

CIGARETTES are among the highest taxed consumer
products in the United States. one third of receipts from
cvban retaill cigarette sales goes to federzl. state. and
local treasuries in the form of excise or sales tax. and in
fiscal vear 1984 the federal governments share of $101
billion in tax revenue was greater than $4 7 billion Yetin
view of the enormous cost of smokirg-induced 1liness
restimated by heaith economists to be totween $39 and $55
bithon per year, or & mimimum of 10% of the national
outisv for health care ) 1t 13 hard to believe that cigarette
1axes are not specifically earmarked for health care. much

See siso p 1028,

less to discourage smoking Indeed, If the recent year-lony
debate 1n Congress over whether to retain the !6-cent
federat tax 1s any 1ndication, then there ia hittle doubt that
the goverament sees cigarette taxes solely as a means for
Aehert reduction And so much of the debate on cigarette
taxes has focused on pasuing the increases on to the user
*hat littie attention has been directed toward better wass
1o tax the pronts of manufacturers wholesalera and
retatlers of cigarettes and other tobacco products (Tech
nieslly  the excise tax 1a paid byvthe wholesaler but 1a
passed on to the consumer | The situation 13 akin to trving
to end an epidemic of malaria by fluffing up the pillow of
s3ch patient rather than by attacking the mosquitoes or
drammin® the swamps With the cigarette pandemic, the
vector remains untouched

Aecording tn Matthew L Myers, attorney for the
tnahition on Smokiag UR Health, governments have
inderutilized excise taxes as a deterrent to smoking We
are a long way from where taxes would cause both a
dveline 10 consumption and wgnificantly sflect profits
That would be at least a doliar a pack’ toral communica
fion November 1985} Myers aiso points out how the
‘nbaceo companies appear to have concertediy cushioned
the impact of the B cent tax increase 1n 1982 by raising
prices far 1n excess of any anticipated decresse In
consumption  For severai months before the tax went into

£ wn OOC (Oottors Ought 1 Cave)
Segrast requeets 10 1 18 Webwter Ave Menhester NY (1030 {Or Bhaw)

AMA Feb 28 1388 —voi 255 Mo 8

effect there were might different price incresses totaling
approximately 25% of the total cost of a pack. Not only did
the companies 3tay ahead of the game, but they also did
not dispel the notion among consumers that the price
\ncresses were due solely to the tax—and thus sacceeded
I1n portraying the government as the instigator
There ts little mystery why this ironic snd trapc
situation persists. Just as the tobacco industry has been
able to ride out what it calls the “health scares” by
introdueing filtered and “low-tar” brands, 30 has it been
adept at using sdvertising to subvert any disincentive for
buying cigarettes. following the 1mposition of an excise
tax Among the strateies employed by cigarette advertis-
ers dunng the pesl year to respond to the threat of higher
state taxes of of the retention of the 16-cent federal tax
are the following
® The introduction by every cigarette company of
various reduced-priced brands. longer-length brands, and
25-pack brands foften for the price of 20, with the
manufacturer absorbing the tax difference). and 8 shift in
advertiung budgets to emphasize what the industry calls
*hese "value-oriented® brands with wealthy-sounding
names like "True Gold" and "Richlana
® An increase in rebate coupons 1n wide-seiling maga-
sines and hundreds of datly newspapers good for between
20% and 40% discounts on cartons of cigarettes. (Cartons
are being promoted more extensively than packs in some
brands)
® Anincrease in point-of-purchase displays in coopera-
tion with nat; 1chains o e stores, supermar-
kets, pharmacies, and Rasoline stations these retail
satablhishments have begun advertising cigarettes on the
food pages of daily newspapers
® An increase in the distribution of free sample
packiRtes of cigarettes on city streets and at state fairs.
avic functions and cultural events
® An increase in tobacco company sponsorship of
televised sporting and cultural activities, and an Increase
in the placement of cigar tte brand names on lingerie. &
line of clothing, travel clubs. and a host of other “luxury”
promotions
Although the tobacco industry ciaims that the sole
purpose of cigarette advertising 15 to encourage brand
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switching, the head of at least one ma)or tobaoco company
has admitted that his company 1 recent stratey includes
a ‘preemptive strike* to lower prices. in effect to attempt
to prevent people from stopping smoking Edward A
Horrigan, Jr, prendent of R J Reynolds. sad his
company has spectfically wooed the "price-sensitive *
smoker "Some smokers alwavs make dectsions based on
price alone,” he told Business Week We'd rather keep
them in the smoker commumity than lose them” (June 4
1984, pp92-99) Experrence in other countries such Y]
Austraba, lceland and Canada reveals a pattern of
tobacco industry tactics designed to overcome all disincen-
tives to buy cigarettes as the result of tax increases (Wall
Street Journal, Nov 5, 1985, p 14)* (1t 1s interesting that 1n
spite of they zreat differencs In price between American
and Canadian Cigarettes, overall per capits consumption s
the same in both countries )

In this 1ssue of Tur Jousnal. Warner' applies age-
specific pr | y of health
Lewit and Coate® to various excise tax scenarios and
presents a cogent argument sn 8 centa per pack cigarette
#XCI3¢ tax increase (much less the 32 cents per pack tax
now sought by most heaith groups) will prevent hundreds
of thousands of teenagers from taking up smoking and
will provide the finsl trigger for manv to drop the habit.

Several quesuons remain, however The tax aoes not
3ppear to have scbstantially curtatled smoking among
Young women, attesting to the ei'ectiveness of the enor-
mous increase In advertising of so-called women a brands,
milder toinhale, these brands mav also facilitate habitua.
tion * Also, 1f the tax increase were the sole factor behind
the declire tn smoking. then one would expect to find
teenagers to U« the main purchasers of the newly intro-
auced discount branu ™ 1t adolescents prefer image over
price and invarisbly choose name over genertc brands
Moreover the shight decline in cigarette aales among boys
may well have been offset sy the dramatic and alarming
nse n the popularity of heavily promoted smoketess
tobacco as well as 2 trend toward iower taxed roll
vour own cigarettes and clove cigatettes Since there are
ne warnings on these produets the continued promotion of
amokeless tobacco including free vampire may f[oster the
mvth that 1t s for the most part «afer than smoking In
mst & decade of television adveglising, sales have
increased tenfold

There are other factors that must be conmidered before
one can be certain that the teenagers most affected by the
tax inerease will remains 10 the nonsmoking population
For instsnce exposure to smoking as 3 soc1sl norm
'NCreRses Upon €ntry 1nto the militarv or blue-coliar work
force There mav be an added factor »f pent up demand
wherehy the onset of smoking 13 postponed by the tax at
age 16 years only to take hold even more strongly at |8
1#ars as the long awaited and newly affordable entry into
fast living aduithood oceurs The adulthood theme 13 used
by the tobacco industry itself in advertisements 1n teenage
magazines (and 1lso 1n 3 bookiet produced by the pubiie
relations arm of the tobacco industry for the Nstional
Association of Stste Boards of Education *t urgang young
peopi to defay the decision whether to smoke until they
are older By portraying amoking a« an adult custom as
~pposed to 2 langerous costiv and milly looking one the
tobacco induatry can be said to have hit upon an deal
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reverse psychology The most effective way to get children
to amoke 13 to 133, You re too young to smoke °

Tn the long term the net effect of & I5-cent (or even 32¢)
#xcise tax may be small in comparison with that which
could be accomplished through a multsfaceted effo"t
Creative approaches aimed at diminishing the avadability
of eigarettes to adolescents and undermining the image-
based advertising campaigns for the brands that most
teenagers buy will significantly reduce smoking ' In
addition, positive incentives must be dev<'~-=4 guch as
preferences in job hiring, especislly in the health field, for
those who do not smoke

If the next generation 1 to be protected from cigarette.
caused diseases that have become leading killers then all
forms of tobaceo promotion must be stopped now But
even if this ideal. now espoused by the American edical
Association and other health organizations, were to come
about overnight, 1t would not remove the need for paid
counteradvertising tc offset the long years of ubiquitoua
¢Igarette messages In its only meaningful national test
tbetween 1967 and 1970 when anticigaretts commereials
wers ahown approximately 1,500 tymes a YEAT on telen-
sion), counteradvertising hed & disproportionately greater
effect 1n reducing amoking than the more frequentiy
shown cigarette advertisements had 1n Increastng ciga-
rette 33 3 "' In the absence of counteradvertising. the
tobaceo industry continues to run a year-round political-
style campaign of an incumbent. with virtually no planned
exposure by the opposition '

For such health promotion efforta to succeed by the
vesr 2006 ¢ a1l be easential to focus on the cigarette
industry rather than on yust the beh vior of the individual
cigarette amoker ' A major challenge ernfronting phyni-
cans will be to convince leqalators to pass far more
stringent antismoxing measures includ'ng the earmark
1R of tobacco excise taxes for health promotion
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Medicine vs Madison Avenue

Fighting Smoke With Smoke

ALL PHYSICIANS — and increasing numbers of the gen
eral public —recognize the link between cigarette smoking
and emphysema, squamous cell circinoma of the lung,
chronic bronchitis. cardiovascular problems. low birth
wetght and other disabilities However few people realize
1hat the tobscco sndustry has alsays tried to associate
iRarette ymoking with pood heaith And those who look
wn cigarelte smoking aa an inalienable right find it hard
tn helyeve that it 19 not even a time-honored tradition
Fven well into the 19203 c.garelte smoking st:ll had
nttle appeai -and definitely not to women —but through
advertising the tobacco compantes thought they would be
imong the rery first to give women one version of equal
rights  “To keep 3 siender figure no one can deny
Reach for 3 Lucky instead of a sweet A well promoted
aura of romance and sophistication made smoking { amels
ssnonvmous with being 3 social success  and dozens of
movie stars weve used a3 sodels In the advertisements
But we have also ber  asked to consider cur hesith as
well 22 our looka Cauldrc 1 learned from reading the
Sunday funnies that smoking (amels could give them
heaithy nerves  afliwof energy  re.tef from fatigue,
and better digestion  Basebail stars like Lou Lehng and
Joe LnMagRio endorsed Camels 1’ Athletes smoke as many
as they please | and even Ssnta { laus found lucky
Sthikea 3%y on my throat  'uring Wnrld VWar (]
advertiaing made 3 «31ton o xdiettes vhe ideal mft for
he boye noereeat 3 fact &y phyacian warking in oa
eterana Mdminiatratinn hospitar durieg the paat 30 veass

catd cannrm
-

vad b v the toh®en r Lasts reapond Lo (he reports
© the | MR andg D108 thal s 2'ed rigaretie amoking
wih a arety of cheanic and lethas s Iments’ It stepped
v ota prometion and on the back of most 1vayea nf TIYE
r o FE R T Revnoids conld procimim  MORF IXXC
TORS  MORE  *MFIS THAN ANY OTHER (IGA
WETTE  Fuen in JAMA unul weil intc the 19508 the
sokatere would Jdare to say  1f pleacure « your aim not
nedical Cmme hght an Ol Goid and  Whv many
s3ing nove and throdt apecifusta saggest hange to
fhlip Morme Phyvaciai ¢ were taught their ARCS -
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“Always Buy Chesterfields " The P Lonllard Co incurred
the wrath of the American Medical Association by
nnplymg um Kent had been proven to provide “health
cial appearsd not just {n
prml but on almost all major radio and televiaion
programs, including prime-ime¢ news brosdeasts. The
purpose of guch advertising was not just to sell agarettes
but slso to promote the social acceptsbility of smoking

Plus ¢ca change

Sadly, the situation 18 unchanged The tobacco industey
continues to run 3 year-round, essentially unopposed
campsaign 1$800 million annually vs less than $1 milhion 1n
government public service announcements and pamrhlets)
1n newspapers, magaunes, supermarkets. and pharmacies.
Almost half of all billbosrd advertising 13 for cigurettes,
and every child grows up seeing thousanda of these
larger-than iife 4 1th the Surgeon Genersl'a
warning neatly camouflaged

Although publishers relect some advertising such a3
X rated movies, they employ the First Amendment to
explaan that any attempt on thetr part to tone down the
health or sex appeal in cigarette advertisements would be
censorship Those who cait for greater scrutiny are
pottrayed as seeking prohibition Today, let physicians
supgest a connection between cigarette smoking and high
health costs or fire lose or decreased worker productivaty,
and they are hranoe. 3s  anti smokers " Yet the tobaeco
advertisers somehow escape the sobriquet ‘anti-health ”

In claiming that it does not approve of young people
amoking the tobacco 1ndustry offers peer pressure
nsrental smoking, and a climate of general rebelliousness
among teenagere as the reasons for adolescents taking up
the nation s number one form nf drug abuse Unlike the
alcohol distillees the cigarette manufacturers have never
aken out a «ingle advertisement to discourage young
people from using their product To the contrary they
have increased their vouth ortented music and sporta
promotions (ash incentives to smoke cigarettes—in the
form of discount coupons 1n the Sunday magazine aports
and food sections of newspapers, not to mention the free
samples handed out by attractive ynung ladies on street
cornert - have increased 1.000% 1n the laat five vears

Since most, of not all new customers come from the & to
21 vear old age group, who could doubt that the tobacro
industry has not carefully researched this market? Peer
pressure can be bought as any rock music impressario toy
maker or market research expert will Lorroborate Of the
ten most heavily promoted products 1o America, five are
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cigarette brards—the oner srioked most by teeragers

Desprte an advertiatng blitzkeieg second to none and few
financial and social disincentives for an adolescent to tske
up smoking. the tobacco inuustr; would have the public
believe that adolescents have heard “the facts” about
"both sides™ and now have a “free choice™ to decrds
whether or not to smoke “when they grow up

The Physkcisn’s Role

1t seema that the individual phyaician, confronting such
2 propaganda barrage, would be powerless to combat the
epidemic of cigarette smoking  But there 19 much a
physican ean do to become a better texcher and “preven-
tion specialiat. " in fies of relegating the health education
role toancillary personnel. s smoking cessation clinie, or a
pamphlet off the shelf The physician can develop an
Innovative atrategy beginning nght in the office ot clinic
waiting area What positive heslth incentives now greet
the patient? Ashtrays? Magasines with dozens of cigarette
advertisements’ A commitment on the part of American
phyncans not to let .heir officea be vehicles for selling
cIRarettes would make & substsntial contribution to health
promotion

The phvsician can leaen to personalize approaches to
patient education by carefully scrutinining every pamphlet
and audiovisual aid in the office 1t 13 exsential that he be
aa entical of patient educat'on inatenals—be they shick
booklets distributed by pharmaceutical companies bro-
chures from medical associations government pamphlets,
or posters from the voluntary health agencies ke the
American Lung Association_as of any medical device,
drug or expensive piece of office equipment

Should the physician be using the yame cigarette
counseling method with & high achool giel, a strapping
blue colar worker, and an executive already showing
symptoms of heart disease? In the first instance, should
the physician be talking about such abstract concepts ay
tung ¢acer or emphysema® Might it not be better to
emphasi ¢ the physical unattractiveness of stained teeth,
bad breath the loss of athletic abilty, and the financial
drain that can rewlt from buying oRarettes? Might we
suggest 'n the blue collar worker the likelihood of fewer
davs lost (rom work, greater athletic prowess and even a
tengthier sex ife were he to kick the eigs * And might it
not be bettet to point out 10 the concerned executive thata
so-called low tar cigarette may in fact contain higher
concentrations of chemical additives carbon monoxide,
and other gases and thus increase the risk of heart attack?
In any ease such dislogue must be practiced over and over
agan and individualized to the catient, 1t should be
designed w0 24« 10 cail attention not only to the inevitahle
risks of smoking cigarettes but also to the chemically
aduiterated tohaeco product itself, 1ts inHated price, and
the way in which g 1s promoted

As the AMA Council on Scientific Atlairs report
smoking implies (p 779) 1n its call for more vigoroua
etforts on the part of the medical profession, phyaicians
can »xtend theit heaith promotion and petevention
otiented eflorts beyond their otfices for thev are 1n 2
position to have 8 considerable impact on theie communi
v1es and 1n tuen on society at large Active participation
tn school health education programs —more often than not
{ult and scanty ~18 needed Foliowing the lead of Charles
¥ Tate Je MD, of Miam1. physicians can become more
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involved with ocal health initiatives such a3 clean indoor
air acts for airports and other public gathering places.
They might also join a coalition of phymcians, medieal
students, and other health professionals calied DOC
{Doctors OQught to Care), which has launched & novel
heaith promotio. effort in several states aimed at cutbing
such lethal [ife-atyles as cigarette smoking, alcohol depen-
dence, other drug abuse, poor nutrition, and teenage
pregnancy

What's up, DOC?

One of the key components of DOC's SuperHeaith 2000
approach, in addition to seting up apeakers bureaus of
local health professionala and snvolving teenagers them.
selves yn the design of projects, has been s counteradver-
using campaign directed at junioz high school atudents.
which emplosa pad radio and televiaion tommercials,
posters, newspaper and bus bench advertisements, and
T-ahirts. DOC has found that humor can be an effective
tool Ip one of its poster series, DOC parodies the clasaic "1
smoke for taste” advertisement with a picture of a
similarly defiant, macho charactar with a cigarette dan-
gling from one nostes! and the caption. 'l smoke for
smell ™ Oae bus bench advertisement, which on first
glance looks Like 1t 1a selling cigarettes, proclaims, “10
YEAR SUPPLY ONLY $7,000"

Support for continued visible counteradvertising of thia
hind 1s urgently npeded The most dramatic decline in
agarette sales occurred between 1968 and 1970, the only
period when cigarette advertising and counteradvertising
(by the voluntary health )e d on television
Moreover, the counteradvertisements were mostly shown
1n off-hours and 1n a very small ratio compared with the
prime-time Marlboro men In 1970, when televised ciga-
rette advertiaing was "banned” by Congress—a. the
behest of e tobacco industry, alarmed st the auccess of
counte, fusing among sdolescents—the sales of c'ga-
rettes resumed an upward course

Emphasis on the physical effects of cigarette smoking
has not been shown to be the most appropriate way to
tackle the adolescent cigarette epidemic (\Rarette adver
11931n% can keep up with the latest fads 'n its porteayal of
smoking and so remain "with 1t far better than the
lugubriously developed and fleetingly tried run of "anti-
sntoking” programs

An investment on the part of organized medicine Is
nteded in the primary prevention realm and not just in
smoking eessation ‘kits” A statement from ‘Childish
Habit.” an editorial n Tur Journat of Sept 13 1964, 1s
rouslly teue today ‘Reduction or ehimination of cigarette
smoking can be achieved only 1f today s nonsmokers never
start " It 1s time medical science made it eaner for tself
by catching up to advertising science In communication
skilis

Just as tne 1960s were a time of pohitical consciousness.
r81ing, 30 the 1980s could become an age of enlightenment
as physicians help to educate the public not only sbout the
preventaole factors responsihle for had h-aith and high
medical costs but aiso about the insidiousness of the
outright promotion of those factors
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Warning: The Surgeon
General Has Determined
That Cigarette Smoking Is
Dangerous To Your-Health.
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D0C — countsr adveriising has impact

Physicians group launches innovative prevention campaign

By ALAN BLUM

dolescents ara a tough bunch
1o talk with about ciyarettes
Barraged by vioient Sexualiv sug
gestive shoot— em yps anc can
nea faugntor comedy on television
they are ofien oblivious to their
own identity Willing to challenge
3ny apparent authori'y figure — e
it parent teacher or goctor — thev
are unknowing of the manipuiative
techniques ¢t an isgustry which
spends more than $1 5 m:ltign a
Cay (more than the Office on Smok
‘NG ang Health spengs in a year, *o
‘nculcate them
For the tobacco incustry acver
"'sing 31l1ance 10 have grspenseq
butions ot gottars in propaganca
3imed onty at acults  ano then tc
attribute the worsening epicemic
of cniid and adolescent cigarette

22/FOCUS

3D SR LG L 2er cressure Joes
tneir trade too itttie creqr of ¢red:
ity

The ingustry s opposition *o any
yovernment spcnsored smoking
2ducat.on programs focused cn
voung peobie ts retutation of
evidence that Smokirg s DartiCu
arly damaging in pregnant women
11s contention — having never ad
mittea that cigarettes are ganger
JUS (N the first place — that sok
ng can be maa? sater ang iis at
'empt to cover up tre cnppling
PnysiCal and financial toll taken by
<igarette SMOKING has spawned a
Sfagually nising interest in Smoking
S1evention Dy oneé Qrout widely
*hougnt to have the tivotal rose in
eversing adolescent cigarette
abuse namely physicitans

‘N the vanquard s DCC — Doc
ors Ought to Care The ought s
not meant to IMply that goctors
cont care but rather as the group

wRICh sees tirst hand the devasta
‘ton caused Dy cigarette SMoking
and other KIGQr agdictions they re
the ones who do care very much
From its onQins \n mid-1977 with
'nree tamily ghysiclans, this ncn
protit, tax exempt group read
Quarteree. 0 “Aiami has gtown to
more than 500 heaith protessionals
across the country who are ser
ousty inferestad In egucating the
UDIC in a retroshing, otfbeat man
ner . bout the major preventabis
Caust Y 0. bad neaitn and high
MmeaiC. ! coats
OQC 25 been butting its money

w~here (ts mouth Is by spending its
‘unds £ot 3n still more aisease
ornented ¢ 1¢ar h put on prime ad
vertising s$L.IS  yroer to keep
pictures of gowe neaith In constant
view to counter the aavertising tor
aaverse heai'h products The tech
nigue s one of sexy ang humorous
parody — (rstsac ~t “Come to
Martbnro County UOC's bus
bench adverrisements say ‘Coun
try Fre. ArseniC  Rather than

Oecaas — the tas's that took ten
years to make 0OC says

EmDnhysema — tne disease that
takes oniy a Decace to maxe
After taking a close iook at “he guy
in the open thirt who boasts !
smoke for taste  DOC posec a
mode! with a cigarette 1n N3 nose
and the caPtion ! smoke for
smell * The femaie moaeis for
00C's commerciais ¢ You ve
coug.ied up Iong enough bapy'
make Cheryt Tetgs ‘oo like Tug
boat Annie One 14 year 013 funior
high 3ChoOI stugent came vp with
an answer tor Tareytons g
father light than fighy ‘! d ratner
live than light, * he saig

0OOC has been enguging such

gers in za lively ! by
asking wnether Cigaret.. ust may
bo a np-off not £~ < cally, but

cosmetically, fin.ncially, and psy
chologically as wetl LUOC's inter
est ties not in prohibiting cigarette
smuoking, but rather in giscourag
Ing a new generation from taking it
up The physictar s psrsonal
involvement — heretofore rmainly
foc ssed not on prevention but on
the ‘rustrating, ex post fauto exer
CI130 of urging patients to quit
SMoking — 15 assential 1o this
aim

The Soutn Caroilna Family Prac
tice Resioents Association has
launcned the second major chaptsr
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ot DOC its unchpin is 3 speakers

Tureay wnICh extencs statewice to
~igh SCNOOIS CiviC Groups and
racio ang TV programs It has aiso
Jevwipped 13010 COMMEArcials o0
such topICSs as rutrlion venereal
sisease pregnancy ang alicono!
sm which are now funmng on sev
eral stations

Cther states gearning up fof 2
00C directes etfort incluce Colo-
rago Georga lowa Inol 23 Ohio,
nninois Calitornmia, ana New Ycrk

00C has been 8ndorsed by 3
3reat many health organizations in
cluding the American Medical As
sociaticn Resigent Physicians Sec
t.on the Flonda Academy ot Fami
v Physicians the Dace County
\Flonga) Medical Association and
me National Conterence of Famuy
Pracuce Resigents

«ust how 13 DOC so aifterent n
13 APPICACN 1o teenagers? Most of
‘ne ail t0O lew 3ChoO) neaith pro
grams -- e2specially those which
1¢iude crgarstte SMokiNg educa
‘0N — nave ¢MPNAasized oveniual
isabuities tear of disease anc
‘re notioN that cigaretie SMOXING
s seif gestructive benavior But to
any acolescent who feeis fine il
~¢33 15 an abstract thing and it (s
citticuit to imagine its solating
consequences

hoden away in all the Cigarette
ags ano taughec at by teenagers s
*ne neaith 10ke of the century

Continued on cage 24)

Two visws of taste
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Superman graduated from DOC's First Supsr Health Conferenca he's In Miami

DOC hits hard with counter-advertising

(Continued from page 23)
Warning The Surgeon Gensrai
has determined that cigarette
SMOKING IS daNgerous to your
heaith
Othar “anti-smoking” projects
concentrate on the teenager s not
deing one of the crowd and on re-
Sisting peer pressure One progiam
n Houston which claims success
doss emphasize Immediate health
dangers and involves an analysis
of manipulative techniques used
Dy advertisers But as ur Daniet
Horn 10NQ & national leader in
SMOKING education has pointed out
in regard 1o sChool — based pro-
grams
Thete a7 senous dif n

that adolescent preferences (as in
music Magazines and fashion
Crazas) in our community and eise-
where coincide with the mativating
techniques used In ctgarettc adver
tisements

In other words cigarette adver
tising can koep up with *he (atest
130s inits gepiction of smoking
and 30 remain with |t far more
0231'y than the Iugubriously Jeves
oped and tisetingly tried run of

ant SMOKING  programs

Since acvertising is an influence
which can be studied more precise-
'y than any other factor — i that
its constantly changing campaigns
can be photographed and other

aeMPUNg 1o Intiuencs young peo-
ple by teaching them in the class
00mM 10 adopt behavior opposed to
Dractices that are encouraged In
the 1arger enviconment *

Aft who have Studied the prob-
tem of adolescent cigarette abuse
agree 1hat its cause Is muitifac
tondi However theons factor
which can b8 most thoroughly
monitored (and in theory if not in
‘act Cirectly counteracted on ts
own terms) is adventising

DOC oes not betieve that an
emphs (S on the physical aflects
0t SMUAINg IS the mast approCriate
way 10 1ackie the adoiescent Ciga

wIse y recorded — ot
should be more widely accepted
that ‘peer pressure ' is sor nhing
which can be duectiy purchased by
advertisers Marketing surveys
orove it 3l the ume

The 10b3CCO Industry, which
<iaims it doesn t approve of young
peapie smoking, offars peer pres
sure, parental SMoking, and a gen

ly ignore the fact that when pres
SUro was exerted on the industry to
$10p their promations on coliege
Campuses and in COII6gIaIe News
papers, cigarelte sg.es plummated
Similarly, when advertising for
even the most rupuiar brands
coases saws !t i20idly And
Mardoro. wr.ch has been around
for more than half a century, only
at1ane0 Its number one ranking
atter a change of acdvertising agen
ci#s ~ and image, from “"Mil. as
May to & (ugGed man s smoke —
and the biggest ad push of any cig-
arette

In 1ight of evidence that adoles-
cenlts were favoradbly influenced by
television counter advemising (dur
ng the only time — 196770 —
when such an effoit was seriously
tried), even those which were .
Shown in a smatl ratio compared io
{he cigarette commercials, it
seems essential 1o engage young
peaple themsetves In the design of
2 totai 30 camprign 107 3 product
— SupsrHealth' (formerly “ant!

eral cuimate of H

Among teenzgers’ as the reason
for agoiescent cigarette sbuse In
Jebates, spokespersons for The
Tobacco institute (which visits
schools!) refuse even 1o ackrowk
'6Gge & correlation between adver
tising and cigasette sales

tette epidemic Rather we c a
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The Tob beople

King'’) — the { of which
are good ook sexiness health-
makes wealth fame. and humor
DOC is siowly but surety achieving
that aim on a community wide —
and eventually. national level

Mesnwhile 33 more and more
children smoke the c'garette
Dushers continue to smirk
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Alan 8lum, MD (nghti lesds an ent-smoking prcket line in Mism:

‘Kilter habits’ are targets

Miami physicians take lead
in drive to curb cigaret smoking
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Tobacco firms help and hurt black cornmunity -

r l YHERE I5 AN oid lable that says
someth:ng about a famb f llowing
a woll in sheep s Jothing Today,
that sexms 0 be what tobacco and alcohol
companies are trying to gt black people to
do when they aim thewr Jiller products spe
cifically 2t biacks
Last year Dr Alan Blum of the Family
Practice Center at Baylor College of Med:-
cine told me that he was  extremely con-
cerne  about the targeting of minonty
comm ‘ies by the tobacco and atwehol
wdustines  He had been iooking iule 'the
subject for neatly a decade, and was dis
turbed that the situation was worsening
And worsening it 1s
Just the other day RJ Reynclds Tobac
co revealed plans to test marxet a cigaret’s
brand with a promotonal Ptz aimed pn-
manty a! blarks i slick ads suggesiing
glarour, high fashior and might lif»
The campaign for Lplown Gharettes is
scheduled 1o begin Feb 5 in Philadeiphia
But luckily 1t 15 already under hire from
wnt-smoking {arces and some blacks
Any lLime vou targst sometiung to a
Jefinite wnage v, ase stereal,oag
sai) Mary t 1arke piesident of the MNAACT
Franch i« harutie | say i< aneli oyl
w~hen 1t tasgets the black popuilation
(Actusdy just abxeit il advertisiog s
‘rger <3 so blacks aie pot alone it this
v Rl ek s rganzater [ b

Roberi C.
Newbery

Y

Ought to Care, 1s planming o launch a
counter campaign called Upchuck

Joanne hellenbach a spokeswornan
for the Amenican Cancer Society said the
-ompany, based In Winston-Salem, s us-
ing blacks as ' guinea pigs lor something
that will kit them n luge proportions

She continued ! you are a black per-
son walking around the neighborhoods be-
ing bombarded by those kind of messages,
1t hard not to be atfected by them

Reynolds says that kind of thinking Is
paternalishic and that blacks — just as
worite 1 and white men — have anghttoa
trand tha! suits their taste preferences

That is certainty true Although 1t is be
coming less lashonabie and mwre difficut
tu Lind a pace to smoke jowadavs peopie
do Lave 3 nght o x B diemselves with
legal substances

Reynolds s noping the new menthol
teand w om0t anohie i the aigarette

pee

-

S

The vlouston Post/ Soturdoy, Jonwary 6, 1990/ A-i7

market, which overall ts shnnking and be-
coming more segmented

The campagn will feature pecpie enjoy-
fng urban night Ife in an ad that will read
‘ Uptown The Place The Taste ”

We expect Uplown lo appeal strongly
to black smokers, sad Lynn Beasley,
Reynolds vice president of strategic mar-
keting "Black smokers show a strong prel-
erence for menthoi brands ™

Indeed Seventy-five percent of all black
smokers preler menthot brands, according
to the US Ofhce on Smoking and Health
in Washington, D C

Among biack smokers, Newport, made
by Lonllard Inc, 1s the most popular
Brown & Williamson Tobacco s Kool brand
and Reynolds Salem are second and thud

About 7 militon blacks smoke cigarettes,
representing about 34 percent of the na-
tion s black population and abou® 13 per-
cent of all Amencan smokers. according to
Sunmons Market Research Bureau

The peicentage of Ame.ixcans who
smoke dropped from 40 perceat to 30 pes-
went since 1963 lalling most dtamatically
anong college-educated consumers, ac
cording to the US sutgeon geneials of-
fice The nutnber of black sm: xers has
drcrease? as well but not s much

And a.cording to US Pubhc Health
Setvice higines black men have a 58 por

cent hugher incidence of lung car.cer thah
white men, and blacks lose twice as many
{tm ol life as do whites because of smoK
mﬂehted diseases
Blum “The tobacco industry sayp
more munorities are blue collar workery
anu that they 2re ex| to more occupa
tional hazards But the fact Is, regardless &
their occupations. more blacks are smok-
ting and getting lung cancer Totry to e
plain this away is the helght of cynicism
To be sure, the tobacco and alcohgl
companies are major supporters ol blac|
concerns They do put a fot of the mo:
they earn off blacks back into the
community { have to give them that. Tiey
2dverlise 1n black newspapers and paga-
nines. they underwnite black galas atd ex-
tavaganzas, and they make donaions to
vital black organizations That's certainly
more than other industries do i
But al what cost do black #eople enjoy
these companies’ generoys Alts 1t's cost.
ing black lives So many [res. in fact. that
the Amencan Cancer S!:;'IC O;CZP;:&
flished 3 pamphlet caj MoK
Genocide. then reconsdered and changed
the tite to something'ess provocative 1_
1t 15 up to black reople to decide on m‘:
own whether we vant lorf;n:g“e on {hiy
course with the +cohol and tobacco com:
p:me‘s No 02 else can — or should'-
take this if+Or death decssion for us 't
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Reynolds right to drop black-aim

r'l YHE RJ REYNOLLS Tobacco Co
could nut have made a better Jdect
<61 than the one it made wlen it

canceled the planned test marketing of a

new mentholited Gyarette brand aimed
.

Jirectly at -k smokers

The coripany did not say aliether 1@

would cver introduce s new Uptown
brand at all bul it would be just as well if 3t
didn t bother

The new cigaretle was scheduled to be
sitroduced with a test marxeting canpaign
i Philadelplua beginming Feb 5 but
Heynolds gave mi to the mountmg cniticisin
from black greups Hispanic groups, and
anli smoking interesls The organizalions
were mounling national campaigns agains!
the tobacco company because they be
eved targeling one race was wiong

In Housion 1t Alan Blum of the Fatmiv
traclice Center at Bulor College of Medh
© ne was geanng up s natwnwide 5 000
Tiember Doctors Ocghl to Cae (DUIC)
The orgamzaton conprsed nl doctors
wd medical students  was planmieg )
cuptet cxmpaign cailed ! pehuck

In the nodst o' the harsh cnticsin
"eynolus acknowledged that Uptown wis
videed g teuded 10 apneal 1o blacks The
umpIny was hioping the new menthol
vand would iy fhee o othe arette

Robert C,
Newbeny

market, which 1s shinking and becoming
more segmented Giving up on the cam-
paIgn was a wise public *elat.ons move
nothing else
Even the nalion s top health off:ciat cnti-
cized the company Dr | puss Sulhivan sec
retary of Health and Human Services,
bitterly denounced Reynotds and urged it
15 cancel its plans for the test-niarketing
Before that, the president of the
Charlotte N C, chapter of the National As-
soctation {or the Advanceme.t of Colored
People chapler attacked the company
That was a bit unusual for the NAACP
Black organmizations dont often altack to
bacco or alcohol commpanes Lacause the
mdustues puingr a lot of the 1 ney they
make off black people hack in'_ jack or
ganizations black niewspapers A, magy
7nes  gilas and extravagingse Thy s
mofe than most b 7 < oppnes de
Withoul a doatt 1N <een 1g ge 2108

ty oward Bluk wees e tbe oonpy

The Houtton Post/ Wedneidoy, Jonvory 24, 1990/ A-24

mies appear to be friends — but don I they
ge! to write off alf tlial 1noney as chanilable
contribulions?

Although their products can be detn-
mental to health, the comipanies donate
more than ot other companies and they
do help soine worthy causes in the black
cominunity Too bad so mych imisery and
aquish acconipany their generasity

But it was probably the scathing speech
by Suthvan in Philadelplua that got Reyn-
olds to throw in the towel in this one The
company announced its plans to cali A
quits a day alter the speech Sulhivan said it
was time lo “resist Ihe unworthy efforts of
tlie tobacco rnerchants to earn profits at the
expense of the heatth and welt being of our
poor and minonty cilizens

Reynolds complained that the new
brand was recening ‘unlair and biased at-
tention and that Itus tepresents a loss of
choice for Hlack smokers and a further ero-
sion of the fiee enlerpnse system ' What?
I*s a hittle amusing that Revnalds would
have the nene 1o say that

Peter Hoult Reynolds executive execu
tve wace president for markeling sad in
the ccempany s news yelease a small co
ahtion of ant simeking zeaiols for ed the
fobac o fim o cancer 15 plins

Yt oantepr e test «iorketing

[ A

“4

ed cigarette test

Uptown m Plnladelphia have been mise
construed and misrepresented by the anty-
sinokwg lobby * Hoult said * Our sole pus-
posc, plainly and simply, was to test-
markel a cigarette among smokers who
currently buy compehitive products

That could be. but the ad campaign
certainly would have been enhicing to
young impiresstonable non-smokers .

The campalgn fealured black people
enjoying niban rught life 1n an ad that read

Uptown The Place The Taste " .

In tus speech Sullivan noted that biacks
are utore hkely to be smokers and there-
lore sulfer higher rates of lung cancer,
heart disease and strokes

According lo Stmmons Markel Research
Bureau, about 7 million blacks smoke Ciga-
retles, representing about 34 percent of the
nation’s black population and about 13
percent of all Amernican smokers

And According to an article in The July,
1985 1s3ue of ihe New York State Journal
of Medicine by Drs Richard Cooper amd
Buan Stminons, * smeking 1 a crucial ex-
aniple of how the health of the black popy
lalion has worsened Blacks now sulfer
the higliest rates of coronary heart disease
and lung cancar of any populanion group in
this country

Are those commpames doing us a favor?

89




O

ERIC

Aruitoxt provided by Eic:

BuH out
of ny life

e e

DELAWARE VALLEY HMO

' e
VAM’AJE_E ) =

TN

Perfonmm:e (ounrs. s

(‘c—- N
.

A suxch grager s winmng ad comments on another billdoard.

Doctors Fight the Effects of
Tobacce Ads on the Young

NEW YORK-—~~dverusing ts one
of the many wavs in which the
~eaid nfluence health-related
havor The ir “uence ot adver
ssing (an be posttive but it also
.an o¢ dermicious pernaos the
clearest exampie 13 1a the case of
wobacco aaverusing  'gareltes
are ¢ most heavily aaverused
product .n Amenca with adver-
using a~a oromououal budgew
oanag 321 Silhon a vear ac-
coraing o tne Federal Trade
Commussion
~obacco acverusing and 1u
.nfluence on 3moking behawnor
have become a hotly debated 1s-
sue Health orofessionals argue
that acverusing 13 designed 10
lure new smoxers into the fold
ana get tormer smoxers to hght
up agun Adverusers and repre-
sentayves Ot the 0bacco industry
sav they promote their products
oniy 0 keep smokers (oval to
their brana and to get other
smoxers 10 switch
Heaith professionals <on-
nea about the mnfluence of (o
bacco aavervsing T 1o counter 13

efects Wirough vanous strategies
One group called Doctor: Qught
to Care (DOC) uses parodies ot
agarette ads ana offers a curmcu-
um that teaches soung people L0
look at adverusing with 2 cnucal
eve DOC ind mans sther groups
caj for an outnght ban on tobacco
progucts
\Menucn ot such 2 ban draws
(€3 ot €ensorshio from the obac
1o indusuvy the medn, the aaver:
i'ng W~ iastrv and the Amerr
can Coni Lberues Lnion
“onetheless, a bill 15 now be-
fore Congress 1o outaw aii pro-
mouon of tobacco products includ-
ing adverusing. sponsorship ot
cultural and sporung events, and

* the distibuuon of free sampies of

agarettes Supporters of the ban
mclude the Amenzan Lunag Asso-
cauon. the Amencan Heart As-
sociation, he Amenican Cancer
Socterv. and the Amencan Med:
cal Astoclaton

Some legal scholars argue
that 2 ban would be uncc 1sutur
uonal and threaten free *peech
Because tobacco 15 a legal 7 roduct.

~1
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N mAnGidciuled LuLso d el
v Ahvert sy s 1y derec
COMTMerCIA, iree sDe” Y — 4 cat
egOry orotecrec v oo F st
Amencment 'ougn ~ut as ey
ensve's I3, onlicat > (e 1gIdus
\oeech

Wilam G Mier o« Waite

P'ans New york awser who "
T3 DannInE fudACCo ads savs
“Tubacco 15 umiguen perious If it
> axen as .ntended it harms the
onsumer  t.garette advernising
s decepuve and uniortunatels
IOt ! s amead 3t the vonng
The '—agen n acveruany 15 a-
avesy t orowmae an,
OTPALION AZ0UL e andg v
LTedlerls LU DOriravs nNaopiness

PRl tT SR S ¢

414 NeIN “L doest  sav fnat
~E oAng resUT s usatyty ana
1sease ©

Mille® raws tiat o) percent nt
2, sMOxers 3re 333 ced Terore
nes arm A vears ad ar g MO per
1t ase nooked by rhe Lme 'h -
seach “Free speecr
NIE T SULE Rals0 s DIMECLON of
e viung T teaads

tven ne ‘ederd. nernment
s redensient on wvacc T aulew
WX madions Lollats armaany
T EXL SE TANES Y L Zd.CU°C s2.68

FRRUTR 4. me seedu
Ieached obacs rtetess s atur
CLOadie @sa huosince L2077 DOC
a gTOul A voung prvsicians nas
aken up e ralenge witi a na
Wnar aal 'odbacco Jde.‘(lSlnq
can. - gn DOC uses tne same
racucs thar Maaison Avenue em-
DIOVS 'O sell produdis tor ¢ ,DACCO
manuiaciurers—hut irstexd pr>-
1Ces POOLs Of e ODACCO s

5]

LI {4 )

~r

Alan Blum rthe tounger ~t
00C  avs 're rgamzation s
wOTK $ aimed prnimariv it

wnung peoble “We want them (0
be avie to turn the asies on Mads-
30N Avenue s promouon ot un
heaithv uving 3o that thes can as

18 Heauhlanx Juiy 997

NATIONAL

EDUCATION FOR HEALTH

me respensitindy tor their own
1nes v makng 're best nealth
tnowes  avs Blum
DOC » adverusing buage: ot
$10 000 to 520 009 a vear zor bill-
boares posters bus cards broac
cast pudlic service announce
ments ana bumoer sackers s
minusule compared to the ant

Play my gamae

R o
ﬂblzm or
Swnokeless

EMPHYSEMA
SLIMS

~ .
- — s_&l/
Ume ot a2 agarelte 38 parodies reated
~ DOC

Daccy agverurers The organi
«3uon s supde red by conirbu
vons trom s 3560 memoers
~NO 4I¢ DnveiClans meadical sty-
1ents ind heaith protessionals

“We use sexy models ane hu-
TOT tO gel Our message across
ur model rates a tennis racket
and touts Emphvsema Shims in
stead of Virginia Shms We use
adverusing : methods 0 under
mine 1ts Own message,” savs Rick
Ruchards, prendent of DOC

“if we can make her ok
1ke 3o much maxeup ana noth
ing more the teenager who sces
Wil gh at " savs Ricnards
“When w~e can effecaveiv spoat
‘he image we #+ecuvelv desrov
he cigaretre acverusing cam-

paign ”

Phie Momns [ne which
manutactures Mariboro and oth-
er brands sgonsored an essa
contest offening a $15,000 top
pnize .o whicn 1t asked con.est-
4013 Lo write about how an adver-
i ban 01 tobacco products
would affect “tie tuture of free ¢x
Pression in 3 tree market econo-
mv " DOC has responded with 113
oWl contest asking entrants (o
mte on the quesuon “Are Tobac
<o Companv Execuuves Cnminal-
lv Responsible tor the Deaths.
Disease and Firet Their Products
Cause-" The winner wll recewe
apnze ot $1 000

In jome states DOC has
gained approvai trom ecucauon
lepartments (o present its Own
4nusmoxing curncuwium to sixth-

graders
Mark Giassner (nawrman ot
DOC s Education Commiltee

worked with a smail group of
DOC members o create the cur
ncuium tor Delaware, his own
state. The zurnculum conststs of
five masic sessions  with sugges-
uons for addiuonai «cunaues that
he teacher -an .muate This cur-
TCulum tow s used bV the ma
«onat DOC orgamzauen when 1t
"eceIves requests 10r anuIMoXNg
matenais ior schooichidren

In the first session, the stu
4dents are askea to Interview a
smoker The youngsters recetve a
list of quesuons o ask the adult
smoker “The 1dea 15 1o get *' ¢
students to find out what smoking
s hke without actuasly being
hurt b smowng,” savs Liassner

The second sesmicn ailows
the cniidren ro discuss the resuits

ot theirr interviews and learn
about the power ot addicton
For sesmion three the stu-

tents build a2 smoking machine
‘*om housechold matenais and

yag ®
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learn about the Gr carbon mon-
mide and other noxious sub-
stances in tobacco smoke
Students view the film Ueath
n the Vhestin the tourth session
In the film (produced .u kng-
land by Thames Telewision),
ommercials  showing the
“Mariboro “Man® enjoving nis
(igarette are presented along
with the stor.es ot real-hfe cow-
hovs who are dwing of lung can-
ter heart disease and emphyse-
na  Atter the viewers hear the
smokers stones thev hear state-
nents trom tobacco company ex-
ecuttves in defense ot smoking
A siide show 1s presented o
ne sinthgracers in the final ses-
von  [ne DOC representative
o g ves the show expiuns the
UGS Lsed by he adverusing in
LS ‘0 DFOMOle smoking help-
2 chudren gain 2 Cniadds un
serstanding ot the ags that bum-
~arg wtnem 24 hours a qav
“hids can name
catids 1 cigarettes than thev s an
ame presigen's ot be Lnitea
Sates T avs Giassner T os aif
L. to setl heaitn to someone who
wready has ot All we can do 18
“ow  "ess M .Cren e 1mages
saverr sine and Low
Tra.nwashes My

nore

st
2y~ neing
o Manes td onnd $od
(e MDCTEARE 'O VOUNQ ad0tes
snrs—ard ThOSE aCas 47C where
we IV L 3DDE4 v the Kids We
LRt out that one 0ack 3 day Costs
S4H) a vedr 3NC how AL (an buv 3
w ot records tapes andgiothes

The Delaware DOC urgam
100N wUOws W o the urrnicu
am with 3 LOStEr LINLEst tor stu-
ients The subtect matter 18 cigar
~rte advertising and the mages
nat tobacco Manuiacruress se 'n
«lIng 'neir DIOGUCts Four win
sers are picked from each scnool
From It s poal ot contestanys one
cate winner 13 chosen and his or
ner poster 13 eniarged and dis
Laved on tillboaras througnout

the state

DOC s founder savs the or
ganuzation 1s image-based, not
inforr  uon-based “We empha-
size getung into the streets and
doing things to get people s atten
uon We ve put on demonstrz-
uons outnide art exhibits™ spon-
sored bv tobacco companies, savs
Blum

DOC also launched a cam-
paign 1n which 1t sent black-
bordered death nouces to con-
gressmen alering them that one
of their consutuents haa died of a
tobacco-reiated itlness

While groups like DOC '
work to accelerate the anusmok-
ing movement. the Tudacco Insa-
wte 'he trade association for ag-
arctte manufacturers is in the
nusiness of lobbving ana press re-
‘auons tor the tobacco companies
Walker Merrvman sice presi-
dent of the snstitute savs that
proponents of the rabacco ad ban
don t reaiize that Tif the ads go.
the surgeon gcncral $ warnings
7 (hose ads go also These ads
nake : ne b lon unpressions
anruaily 7

As tar as the heaith contro-
ersy over wmoking goes Merry
nan savs “It's our longsanding
posiuon that the Amencan Cubdlc
s *utlv iniormea abous what the
suzgEON generat savs in regard ©
smoxing  Adults have the "iRht
10 make their own decision about
whether (0 smoke or not

“The industry does not want
soungsiers smoking cigarertes ©
savs Merrvman “Youngsters
‘rould consuil with neir dar
ents trust 14uit advice and deter
many decisions — ke smok-
ag—nnul they become adults ”

B'um scotfs at these clums by
~hat ne calls “the PR arm ot the
tobacco ndustry © To tum. anv-
one ~ho promotes tobacco s 3
drug pusher “Adverusing and
tobacco  .omDanv cxecutives
should te put in jal for promot-

ing these products The person
who buys cigarettes and smokes
them has no 1dea what's in the
ugarettes he buvs It's difficult to
compete with adverusing There
won't be any progress untl people
begin to acknowledge just how
pervasive ads are and how much
influence adverusing has over
them "

Just because tobacco 13 legal
doesn t mean publishers have to
accept adverusing, savs Blum
“Publishers are not passive recip-
1ents of tobacco ads—they go out
and acuvelv sohit them ©

A small number of newspa-
pers reject tobacco ads Among
them are The Chnsuan Sae~ce
Vontior the Daihy Record of Mor-
ristown, New Jersev The Desere:
Vews, Salt Lake Citv. Utah, the
Vews-Banner Bluffton Indiana.
and The Saiina journal Salina
Kansas

Blum has established a DOC
tobac.o archive which he savs
will counteract the work of the To-
bacco Insrtute 't offers a differ
ent perspectve in terms of the
history «nd saienufic thought sur-
rounding tobacco ~ Blum savs It
will serve as a resource for re-
scarchers tn anv ficld touching
.t tobacco and 1t promounon

~Constance Gruelka
ACCESS: Willlam G. Miiler, New

York Stats Bar Assoctation, 1 Eik
St., Albany, NY 12207,

Alan Bium, M.D., Dest. of Famlily
Medicine, Baylor Ualversity Col-
lege of Medicine, 5510 Sresnbriat,
Houston, TX 77005, 713/523-8381.

Alek Richards, M.D., Medicai Cal
lege of Geargla, HK101, Augusta
GA 30912. 404/828-2723.

Mark Glassnsr, M.D., 1364 Mar-
rows Road, Newsrk, DE 19711,

Walker Marrymas, The Tobacco In-
stitote, 1875 | St. K.W,, Washing-
ton, NC 20606, 800/424-5376,

pea me
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The CHAIRMAN. Well, thank you very much for that very provoc-
ative, interesting testimony and its powerful message in the way
you have presented it and accurulated the inaterial.

Let me ask you, you made some reference in your earlier testi-
mony about reaction in Houston to the promotion of Dakota. Could
you tell us a littie bit more about that?

Dr. BLux. Yes, Senator. The headline in Saturday’s Houston Post
is called “Officials Fume over Test Cigarette.” City Councilwornen
are angry about what is going on to targei childbearing wom~n
with cigarette advertising. We have formed a group already; sever-
al women have gotten together, and I helped to bring them togeth-
er, ‘o start a group called “Houston Puts Out Smoking in Tennis,”
which stands for “‘Houston POST,” which happens to be the co-
sponsor of the Virginia Sliins Tennis Tournament.

We are very concerned about new marketing efforts, but we can'’t
seem to understand why it is that current efforts seein to . scot-
free such as tomight's Virginia Slims We need all efforts to jook at
the major brands such as Marlboro, Virginia Slims, Camel and
Winston.

The CHAIRMAN You have been a proponent of counter-advertis-
ing for some period of time What kind of response have vou re-
cerved”

Dr Brum Well. 1 suppose this 1s why I have the privilege to
speak here today, Senator. after 730 talks around the country In
1977 when we as doctors purchased $3.000 worth of bus bench
counter-advertising to say “Countrv Fresh Arsenic” and “Ten-Year
Supply only 27.000" and *“Full-Bodied Cyanide” and all the other
1images that we were doing, nobody thought that this was going to
matter But one-by-one, people said that's pretty funny, and that
really gets to them, and more and more schools were asking us to
come there. and more an¢ more kids were taking it upon them-
selves to say these kinds of advertisements are going to work 1n
their schools and outside their schools as well

The CHAIRMAN How do you address a point that 1s made :hat if
we go to counter-advertising or paid advertising, 1t is going to dry
up public service time that might otherwise by provided?

Dr BLuM. My mentor in media, Tony Schwartz, once defined
pubiic service advertising as those are the kinds of ads that are on
at 3 o'clock in the morning, telling kids not to take rides with
strangers, when the only people up at that time of mght listening
are the strangers

I think you and I both know that public service advertising 1s no
advertising at all, that any effort we have to purchase prime time
advertising wl.ere the kids are—all you need to sell cigarettes to
kids 1s a map, a calendar and a coloring book That’s where the
kids are on the map. That's when they’ll be there on a calerdar

We have not used those tools in counter-marketing, and we need
the funding to do that

I would add that we have never received any public funding for
DOC, and I think that that somewhat belies the testimony of the
secretary We are talking not about more research. | certainly hope
you will not let your bill devolve into another bill that is Jjust going
to go for more statistics generation That is what the tobacco indus-
try wants, Senator.

Q
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The CHAIRMAN. The industry says there are enough laws on the
books at the present time. What is your reaction to that?

Dr. Buum. This 1s the most unregulated industry in history. They
basically provide—well, my boy came home the other day with his
copy of the Philip Morris Bill of Rights. I wanted to learn more
about Philip Morris, so I read what they gave us, and Philip Morris
does not even identify 1tseli as the leading cigarette manufacturer
in the world.

You would think that companies that make this product, if they
claim that there is nothing harmful about them, wouldn't really
mind if kids did use them. What's so wrong about smoking—we
ought to »<k the tobacco companies.

[ thiik their whole lie has been th.* they have lived off the
myth that this is an adult, dangerous and risk-taking and sophisti-
cated custom. In fact, it 1s silly, childish and rather childish-look-
ing In essence, they are not a package goods company. They are
not any good at all. They are making products that kill people.
And I feel that if we are talking about regulating them, we haven't
even begun to regulate them

The CHAIRMAN. They say that people understand that smoking is
dangerous already, so what are you going to be able to achieve by
duing something more?

Dr BLum. Well, why don't we turn the question around, Senator,
and ask if everybody has already heard about Marlboro, why do
they need to be everywhere

I'don’t know whether you saw a magazine called Channels, it | a
vroadcasting magazine. We did an analysis of the 1980 Marlboro
Grand Prix vn NBC which you just saw In a 93-minute telecast,
there were 4,997 raceway signs for Marlboro plus 519 large bill-
boards and 249 pictures of that Marlboro car you just saw That oc-
cupied 46.17 minutes. almost half the time, 49 percent of what you
saw, you saw the log, or the word Marlhoro

It seems to me that racing wasn't like this .. 1ew years ago when
there was cigarette advertising overtly allowed on TV All they
have done is switch places

[t reminds me of the Laurel and Hardy muvie where they werc
kicked out of the tavern, and they put on some fake moustaches,
and they were immediately recognized And the bartender said,
“Hey, I thought I told you guys to stay out of here "

And Stan Laurel says, "Who, us” We're not us We're two other
guys

That's basically who they are They've put on a fake moustache,
and they've put a racing car for kids.

The CHAIRMAN Senator Dodd?

Senator Dodd. Mr Chairman, [ apologize for being a few minutes
late and missing the earlier testimony, and I thank the doctor for
being here

Just let me ask this general question, and [ tiunk I know your
answer to 1t, but for purposes of the record. I know of no physicians
who have argued that there are no 1ll health effects as a result of
smoking Everyone seems to conclude that it is terrible for you—
the obvious cancer, emphysema, low birth weight babies and so
forth—and yet the advertising seems to suggest, or at least makes
an effort to associate cigarette smoking with good health—the Vir-
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ginia Slims tournament and so forth, even some of the photographs
of people in athletic activities or in post athletic activities.

What would your comment be on that?

Dr. BLUM. Well, in order to get to kids with the counter-images,
which is all we ask, I think the advertising community and the
media corporations ought to bless this bill because it does not pro-
hibit cigarette advertising; it merely allows a fighting chance to get
to kids on equal turf—and not even equal turf—a very small frac-
tion of what they are spending. In fact, that’s not the case. They
are not willing to donate free time, and therefore this bill has to
occur. It has to occur to reinforce the positive images not just of
not smoking but of saving your money. That is a crucial consumer
buying practice. Looks, sex and money for better or worse matter
more to kids than a generic concept called “health.” I think we
have really fillen way behind. Judging from the sponsorship of
Marlboro cigarettes for the 1994 World Cup, we are about 4 to 5
years behind the - marketing strategies.

Senator Dodd. Thank you very much.

Thank you, Mr. Chairman.

The CHAIRMAN. Let me just ask you, have you taken a look at
what the companies have been doing overseas as well?

Dr. BLum. Yes, sir

The CHAIRMAN We are going to get into that another time, but
as it 1s related to this subject matter, is there any brief comment
you wish to make?

Dr BLum Well, Dr Greg Connolly has almost single-handedly in
your State, Senator, locked around the world. When you consider,
of all the researchers in this country paid full-time, excellent sala-
res to fight cancer. when you look at all the people looking at
AIDS now, do vou realize that there are perhaps not any, apart
from Dr Davis at the Office on Smoking and Health and a couple
of his allies, that are working full time to even study and counter-
act the imagery and the way in which the marketing of tobacco
goes on.

What we are doing unfortunately is putting it in the hands, what
little efforts there are, of people who are still fearful of offending
the tobacco comparies It is terribly ironic, as you pointed out earli-
er, that we are going down to the coca growers in Colombia and
asking them to desist while we are forcing Thailand and other
countries to take up our Marlboro cigarettes—which by the way,
commercials are still being shot today in Wyomirg and other
States

It seems to me what we are trying to do is simply make up for
our trade deficit in a very perverse way.

The CHAiRMAN OK Thank you very much. That has been very
helpful testimony

We will next hear from Mr. Charles Whitley, Counsel of the To-
bacco Institute, and Tom Boggs, with the Freedon to Advertise Co-
alition

We are glad to have you, and we’ll ask Mr. Whitley to begin.

1y
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STATEMENTS OF CH.ARLES O. WHITLEY, COUNSEL, THE TOBAC.-
CO INSTITUTE, ACCOMPANIED BY FLOYD ABRAMS, COUNSEL;
AND TOM BOGGS, FARTNER, LAW FIRM OF PATTON, BOGGS
AND BLOW, REPRESENTING FREEDOM TO ADVERTISE COALI-
TIGN, ACCOMPANIED BY RAY O'HARE, COUNSEL

Mr. WaitLey. Thank you, Mr. Chairman.

We appreciate this opportunity to appear at your hearings. We
have listened to the testimony of previous witnesses. I am glad to
see Senator Dodd, with whom I had the privilege of serving in the
House a number of years ago.

We would just like to offer our complete statement for the
record.

The CHAIRMAN. It will be so included.

Mr. WHiTLEY. We have been asked to summarize. I would like to
mention the fact that I have with me Mr. Floyd Abrams, who is a
leading expert in the constitutional aspects of advertising. He has
taught First Amendment law at Yale and Columbia law schools
and at the Columbia Graduate School of Journalism I think Mr
Abrams has argued more cases before the U.S. Supreme Court in-
volving freedom of the press than any lawyer in American history
He 1s widely published. We had hoped that he would have an op-
portunity to testify We have been told that due the press of
time. that won't be possible, but he is with me t ., and he has
submitted a statement for the record, and we h., . he will be af-
forded an opportunity to respond to questions specifically on the
subject of advertising

Mr Chairman, Dr Sulihnan’s statement was long and eloguent,
but his bottom line was that he does not see o need for the legisla-
tion that s the subject of this hearing today And one of the rea-
cons for that was all of the things that are already in place
Nobody oppuses education  But the American public, including
voungsters, are already educated to the perceived health hazards of
cigarettes

Despite what o number of witnesses have said here this morning,
independent survey research including that originated by HHS in
1925 demonstrates that not only have 9% percent of Americans
heard that smoking is o health threat, 95 percent believed 1t in-
creased the risk of lung cancer, 92 percent believed it increased the
risk of emphysema. and 91 percent believed 1t inereased the risk of
heart disease

Now, Mr Chairman, instead of changing warning labejs, letting
the States tamper with national standard advertising policy, re-
quiring long lists of igredients to be provided to bureaucrats and
the public, creating a4 new bureaucracy and spending hundreds of
millions of dollars of public funds badly needed for hundreds of
other critical purposes, consider the programs already in place
They incdlude, as Dr Sullivan mentioned this morning, their Office
of Smoking and Health, established pursuart to the Smoking and
Health Act of 1951 Dr. Sulliv...., I believe, said that that office 1s
very active and intends to remain active and even to increase its
level of activity

You have—[ think vou held it up there this morning, Mr Chair
man—this hist of ingredients in cigarettes already being provided to
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HHS as required by the same act. And let me say, Mr. Chairman,
that the industry and the individual companies have submitted five
separate lists of ingredients. There has been communication back
and forth between the Office of Smoking and Health and the secre-
tary’s offic and the companies over this time, with specific ques-
tions about those ingredients.

Dr Sullivan said this morning that recently, the department had
decided that it needed quantitative information about ingredients,
and they wrote a representative of the industry last week, and 2
days later the industry responded—I don’t suppose the secretary
had seen that this morning; he indicated that he had not—but 2
days later the industry responded that that quantitative informa-
tion would be forthcoming and offered again to work and cooperate
with the secretary to the degree that he felt was necessary to make
any essential determinations about ingredients. And the secretary
is already mandated by the Smoking and Health Act of 1984 to
report to Congress whatever findings and recommendations he
feels are necessary in connection with the ingredients or further
disclosure of ingredients or additions or deletions of ingredients. So
that 1s already going on.

In the case of nicotine, tar and carbon monoxide, there is a labo-
ratory which is owned and operated by The Tobacco Institute but
which is monitored on a daily basis by the Federal Trade Commis-
sion, that uses a method approved by the Federal Trade Commis-
sion, to test for tar, nicotine and carbon monoxide. That informa-
tion is already available to FTC. An annual list 1s published show-
ing what brands contain what levels of tar and nicotine Cigarette
advertisement in this country 1s required to show the tar and mico-
tine content

So that is already being taken care of

There are laws and regulations all the way from—some of those
v-'ve mentioned and others—from the national government to
small mumcipalities. and 1 think anybody would be struck this
morning in listeming to what has gone on. You mentioned, Mr.
Chairman, activities in Boston, Massachusetts, in New England—
ntensive State and local efforts, doing additional regulatory work,
increasing the level of regulation of cigarette smoking Senator
Durenberger and Sister Ashton and others mentioned Minnesota
and the Midwest. Senator Hatch mentioned his area. You and
others even mentioned States like Virginia and North Carolina,
which are tobacco States.

So we don’t beheve that there has been demonstrated a great
need to provide money to States to step up their level of activity
They already have an extremely high level of activity And as
Sister Ashton, speaking for the association of State governments,
indicated, that level is increasing all the time.

In addition to that we have the annua) reports by the surgeon
general on smoking and health, and there 1s a brand new report
that we saw for the first time when we walked in this morning.
These annual reports not only recite extensive fummaries of epide-
mological studies, but consistently and deliberately draw very dire
conclusions from these studies, and they seem to grow more surreal
ev}:’ry year These are highly publicized by the media and else-
wnere
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Then there are extensive, highly publhicized. well-urganized and
well financed anti-smoking campaigns 1in the private sector We are
familiar with those The Great American Smokeout was mentioned
this morning, which is an annual event It is a perfect example.
and there are many others And all the major news media are very
quick to give extensive coverage to anti-smoking laws, anii-smoking
campaigns and health ~laims, no matter how reasonable or unrea-
sonable they may be.

But you might rase the guestion Senator, well, if these things
are going on. they are not working, they are not accomplishing the
desired results

Well, let’s point to a few results that have been accomplished.
The prevalence of smoking by adults since 1965. according to the
surgeon general's report. has dropped from 40 percent to 29 per-
cent One out of every two /4 .ericans who smoked has quit. Be-
*reen 1965 and 1985, 41 million Americans quit smoking—90 per-
cent f those, Mr Chairman. alone, without any outside help This
i~ according to the surgeon general’s own report 1n 1988 Now, this
certainly does not sound like tobacco has the same addictive quah-
ties as heroin and cocaine, when If the people who ever smoked
have guit Certainly you can’t say that about habitual users of hard
drugs

By 19%0 the proup of ex-smokers 1n this country outnumbered
prople who snmioked more than 205 agarettes a day by a three-lo-one
margin That comes fre.n the 1982 Umited States Statistical Ab-
stract

Concern has been expressed about young people The prevalence
of daily smoking among high school students dropped from 29 per-
cent to 21 percent between 1976 aad 1920 and has fluctuated be-
tween 18 and 21 percent since that .me

Now, Mr Chairman, as far back as 1979, the surgeon general
said in his Report on Smoking and Health by the time (ney reach
the seventh grade, the vast magority of children believe—not have
heard. but beheve  that smoking 15 dangerous to one’s health
That's a direct quote As recently as 1987, ¢ survey reported 1n the
Jowrnal of the American Medical Assoctation found that of %95
children and adolescents questioned, over '8 percent saird they be-
heved smoking s harmful -and this agam 1- a direct quote—"accu-
rately named one or more body parts that are adversely affected by
~moking "

In short. Americans, young and old. 1n all sectors and in all so-
cioewonomic groups. have been educated to the alleged health risks
of smoking. and a sizable majority has elected to stop smoking or
not to start Others have chosen to assume whatever risk exists.
Jjust as many Americans knowingly assume other risks that are a
part of then chosen hifestyvle

Let me talk just a minute or two. Mr Chairman, about adverts-
i There has been allegation after allegation here. and we have
heard over and over from the anti-tobacco forces that the cigarette
industry advertises with the deliberate purpose in mind of inducing
voung people and others to begin smoking. tu 1in effect expand the
market of smokers

Now let me address that just a minute We have always adver-
tised, just like every other industry advertises. particularly for a
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mature product, a product that has been out there a long time, not
a brand new product that we are trying to infoin- people about for
the first time, and that is our individual companies which are
highly competitive; they are probably the most competitive conipa-
nies in the American merchandising arena today. Their competi-
tion is very intense. And they are out there fighting for market
share; they are out there fighting t¢ induce people who smoke to
smoke their brand, to induce those who already smoke their brand
to retain that brand loyalty, and that is the purpose of the adver-
tising.

I want to quote again Dr. Koop’s report of 1989. This again is a
direct quote: “There is no scientifically rigorous study available to
the public that provides a definitive answer to the basic question of
whether advertising and promotion increase the level of tobacco
consumption.” This is an admission by the surgeon general that
there is no significant empirical evidence that advertising increases
the level of consumption

The 1987 report to the President of the Council of Economic Ad-
visers says this' “There 1s little evidence that advertising results in
additional smoking As with many products, advertising mainly
shifts consumers among brands Evidence from other countries” —
and this 1s significant as well, Mr Chairman--""suggests that ban-
ning tobacco advertising has not discouraged smoking

I now want to quote Michael Perchunk, the former chairman of
the Federal Trade Co.anussion and a leading anti-smoking advo-
cate He said this “No one pretends that advertising 15 a major de-
terminant of smoking in this country or any other "

Now. those are the facts. Mr Chairman, as admitted by respensi-
ble public officials, that advertising does not serve the purpose of
increasing the level of smoking, but instead it 1s the tool by which
the companmes attempt to retain or gam market share

Now let me say just one other thing on the subject of advertising,
Mr Chairman Some of our companies this mornine anc otherwise
have been severely castigated by what has been described as “tar-
geted advertising™ You know, m vour bill, Mr Chairman, this
committee and your legislition really does the same thing Your
legislation tries to look and see who it 1= who 1~ smoking cigarettes
and then target a program to those Kroups to encourage them not
to smoke cigarettes | think every manufactured product seld 1n
this country, mature products that are out there--if you start to
mmtroduce 4 new model of automobile, for example—say vou want
to compete with the Ford Taurus, just to vick something oat of the
arr-—General Motors i< going to compete with it You are going to
hire marketing experts. and vou are going to look ard find out who
1t 1~ that s buymg the Ford Taurus now, and what those people
are looking for in i car. and then you are goiny to target your mar-
keting and your advertising scheme accordingly

Why should 1t be any diffe. ent 1in the cigarette industry” I wouid
remind the chairman and the conimittee that there 1s a legitimate
market out there of women who smoke cgarettes [t s not trying
to persuade women who don’t smoke to smoke But if you manufac-
ture and sel' cigarettes. and there 1s an established market out
there of won n smokers. why 1~ 10 somehow different for a c1ga-
rette manufacturer to target an existing marhet than 1t 1s for other
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companies to target an existing market? We just faii to understand
the difference between our industry, which is selling a lawful prod-
uct on a lewful market, and other industries which are selling a
lawful product on a lawful market.

Mr Chairman, this is a long hill; there are a lot of different pro-
visions in it 1 am not going ‘o \-espass further on your time. I will
stop my statement at this time and be glad to respond to questions
that you have.

The CHAIRMAN. Thank you very much.

[The prepared statement of Mc. Whitley follows:)

PREPARED STATEMENT oF CHARLES O. WHITLEY ON BEHALF OF THE
Tosacco INSTITUTE

Mr Chairman and distinguished members of the committee. we appreciate this
opportunity to testify on S 1883, the “Tobacco Product Education and Health Pro-
tection Act of 1990

1582 would add a new Title IX to the Pubhc Health Service Act, creating a
Center for Tobacco Products ' This new agency. which would have powers and
duties similar in some respects to those of the Food and Drug Administration, would
be located within the Public Health Service at the Centers for Disease Control S
1XR3 would authorize $185 milhon t» carry out the actiities of the Center and other
anti-smoking programs under the bill 1 Fiscal Year 1991

Among other things, the “anter would be directed to regulate “‘tobacco additives’
and to inform the public or such additives &nd “harmful tobacco smoke constitu.
ents ” The Center also would be directed to underwrite a broad range of anti-smok-
g imtatives by private entities and State and local authonties, inciuding anti-
smoking campaigns 1n schools and workplaces, and to “coordinat{e] with film
makers, broadcast media managers and others regarding the mpact of media on to-
bacco use behavior ~

S 1883 would permit State and local governments to regulate “the placement or
location of tobacco product advertising that 1s displayed solely withiz the geographi-
cal junsdiction” of the State or local government involved. This would mclude ad-
vertising on billboards and mass transportation facihities. point-of-sale advertising
and, possibly. event sponsorship and other promotional activities In addition, S
1%R3 would authorize State and local restnictions on the advertising, promotion. sale
or distibution of cigarettes to persons under 18 Finally. S. 188> would replace the
surgecn general’s carbon monox:de warning with an “addiction™ warning

In addressing S 1883, Mr Chairman, I want to stress the common ground we
share The cigarette indus oes not want young people to smoke. We believe that
smoking 1s for those adult  ho choose to smoke.% 1883, however. 1s ill-advised and
should be rejected It proposes regt tation and spending «s ends 1n themselves with-
out any legitimate rationale

S 1983 would +  blish a new Federal agenty to investigate tobacco ‘additives '—
even though the safety of additives is currently the responsibility of the Secetary of
Health and Human Services under existing law and there has bcen no suggestion of
health concerns based on the add:itive information supplied to the secreiary by the
<igarette manufacturers to date

S 12%3 would req.aire blanket disciosure of tobacco additives—-even though discle-
sure of tobaceo -dditives to the Secretary of Health and Human Services 1s required
hy existing law and comparable additive information 1s exempt from public disclo-
sure on trade secret or impract:cahity grounds under th: Federal Food, Drug, and
Cosmetic Act and the Fair Packaging and Label- 'g Act

S 18R3 would require disclosure to the new agency of “tai.” micotine and carbon
monoxide levels of tobacco products—even though such information already 1s dis-
closed to the Federal Trade Commussion and the pubhic ™y voluntary agreement or
on the request of the Commuission

S 1888 would distsibute 350 millicn a year to anti-smoking groups for anti-tobacco
advertising campaigns—even though Americans are already umiversally aware of
the claimed risks of smoking

' The 1 ubne Heaith Service Act does not contan a “Title VIII' The Act refers to subchap-
ters not titles, and there 15 no ~ubchapter VHI or VI Presuinably. the provisions designated as
Title IX "in S 1883 would appear as subchapter VII of the Pablic Health Service Act

3

-t




s

X0

S 1883 would make $50 million a year available fur anti-smoking programs
schools and workplaces—even though State and local governments are already pur-
suing such programs aggressively on their own

S 1883 would require an “addiction™ warning on cigarette packages an* cigarette
advertising—even though one of every two smokers has quit. most of th. .o without
professional assistance, and even though calling smoking an addiction trivializes
our Nation’s sericus drug problem

S 1883 would encourage State and local governments to attempt tu restrict ciga-
rette advertising to adults 1n the name of protecting minors. gespite the U.S Su-
preme Court’s repeated admonitions that government “may not reduce the adult
pogulation to reading only what is {deemed] fit for children ™

1883 would allow each State and local government to establish 1ts own rules
and regulations for the placement or location of cigarette advertising within 1ts bor-
ders, thereby inviting censorship 1n violation of the F.rst Amend.nent and abandon-
1ng to that extent Congress’s consistent 25-year policy of nationally uniform regula-
tion of cigarette adven.ising

I will discuss these points in detail

I Center for Tobacco Products Sec 90lia' of the new title crears? Ly S a3
would direct the Cecretary of Health and Human Services to establish a Center for
Tobacco Products within the Public Health Service, at the ¢« .iters for Disease Con-
trol The Center would zssume the functions and duties of the Interagency Commut-
tee on Smoking and Hzalth Sec 903tbx12

ta) Additivec inder Subtitle A of new Title IX. the Center would be directed to
“mnform the pt bhc regarding constituents of. and additives to. tobacco products.
and 10 “restrict the use of additives that represent a significant health risk to the
public ” Sec 901:0%31 and (412 The Center would be directed to investigawe the add-
tives contained 1n tobacco products and to determine whether such additives repre-
sent a sigmficant added health sk to consumers of such products  Sec 90Ziaxl) If
the Center “determunes that any tobacco additive. either by jtself or 1n conjunct;on
with any other additive. presents unnecessary increased risks to health, the Center
would be authorized to prohibit the use of a t..bacco additive or allow its use only at
reduced levels Sec 95%bx2)

The Center would be directed to require public disclosure. through labels or pack-
age nserts. of tobacco product additives and “harmful tobaccu smoke constituents
Sec 902a) (1) and 12' Cigarette manufacturers would be required to provide to the
Center “a complete list of each tobacco additive used in the manufacture of each
tobacco product brand name and the quantity of such additive ' 'Secs 9 3:a..
Bliaxin. and “a complete list of all brands of such tobacco products that includes
the levels of the tar. nicotine. carbon monoxide. and other constituert as deter-
mined )by the Center! for each brand as determined by the manufacturer 1Secs Y34,
O51tax2)).

Mr Chairman, many of these provisions substantially dupiicate existing law Tu
the extent these provisions would change existing law. the change would serv: no
demonstrable policy objective These provisions also would threaten pubiic discio-
sure of commercialiy sensitive information that currently is protected from pubiic
disclosure as trade’ secret or confidenual inforination Such disclosure would
produce no public benefit

Under the Comprehensive Smo'.ng Education Act. enacted in 1954, the cigarette
manufacturers are required to provide the Secretary of Health and Human Services
on an annual basis “a hist of the ingredients added to tobacco in the manufacture of
cigarettes © 5 U 3C § J1335aar The ' <t provided to the secretary need not dentify
the company involved or the brand ol ..garettes that contains the ingredients [bud
Congress considered the disclosure .f cigarette ingredient informatien on this basis
tc be adequate to “permit the Federal Government to imitiate t! toxicologic re-
search necessary to measure any health risk posed by the additivn of additives and
other ingredients to cigarettes during the manufacturing process’ HR Rep No
%05, 98th Cong . 2d Sess 21 (19 1)

2 At the same time—apparently by design isee Sec 4.7 i'—the bill would reestablish the
Interagency Commuttee (see Sec Yo, without altering the committee s functions or duties
and without repealing the existing law establishing the .ommittee ‘Sec 3ib: of the Comprehen
s1ve Smoking Education Act 115 US C §1341Libii Meanwh,le, Sec 4 of S 1753 wou d ad(fa new
paragraph (7) to Sec 3(a) of the Smoking Education Act, en though that new par: graph 15 not
incorporated in Sec 928(bs, which otherwise reproduces Sec 3ia,

? “Constituent™ would be defined as ‘any element of a tobacco product that « pot an addi
tive " Sec 961(3) “Tobacco additive * would s 1efined to mean anv ingredient t' n 1s added to
a tobacco product 1n the process of manufacturing or producing a tobacco product ¢ » 961 15
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The secretary. in turn s directed to transmit to Congress periodic reports advis-
ing Congress of any informativn pertaiming to such ingredients * which in the Judge-
ment {sic] of the secretary poses a health nisk to cigarette smokers ' 15 US(C
§ 1435atbx1xB1 Each year since 1986 the six major cigarette manufacturers have
Jontly subnutted ingredient hists to the secreiary as required by the 1984 legisla-
tion The most recent hst was submitted just this past December in 198%, Surgeon
General Koop indicated that the Department of Health and Human Services was
actively reviewing the ingredient lists that had be.n submitted There 1s no reason
o believe that this existing review mechanism 1s inadequate and needs to be ex-
panded or replaced

Neither is th 're any justification for requiring public disclosure of tobacco addi
tive Because informatiun concerning the ingredients used to manufacture particu-
lar :igarette brands is competitively sensitive, Congress provided in the Comprehen-
sive Smoking Education Act that the ingredient information supplied to the secre-
tary shall be treated as trade se ret or confidential information ~ Such information
-s exempt from disclosure under the Freedom of Information Act and cnimnal pen-
alties are established for unauthurized disclosure /d. § 1335atbx2xA). The Act specif-
ically requires the secretary to establish * written procedures to assure the confiden-
tiality of ;such! informar n° Id §1335atbx2%C) He has done so See 50 Fed Reg
196817 (1955

In =4, Congress considered and rejected public disclosure igredient informa-
*1n—and for guod reason As originally introduced in the 97th Congress, the House
version of the legislation ultimately enacted 1n 1984 would have required ingredi-
ents to be lizted on cigarette packages ¢ Opposing such a requirement, The Tobacco
Insiitute ¢ witness explained

Cigar '+ manufacturers use a variety of ingredients to enhance flavor and ap-
pearance and preserve shelf hfe These ingredients are among each manufactur-
ers most ciosely neld trade secrets There 1s no justification for denying ciga-
retle manufacturers the trade secret protection extended to every other con-
sumer product :ndustry *

The Institute’s witness also puinted out that requining package disclosure of addi-
tives  combined with the heu’th warnings and tar. nicotine and carbon monox-
«de numbers would turn cigarette pachages into hittie textbooks. likely causing
~mokers te ynore it all  hud

Congress responded to these ubjections n the 1354 legislation by providing trade
~ecret protection {¢ the ingredient information supphed to the secretary In addi-
'ion 1t made clear that ingredient informativn was to be submutted tu the secretary
in a manner that doe_ not :dentify the cumpany involved or the brand of cigarettes
containing particular ingredients

The considerations that supported Congress's decision to treat ingredient |nforma-
tior in this way in 194 remain vahd today Similar considerations are reflected in
h-oad ingredient disclosure exemptions under the Federal Food, Drug and Cosmetn

FD&C ™ Act and the Far Packaging and Labehing ¢ "FP&L . Act Indeed. Mr
Chairman, 1t i1s fa.r & sav that most tobseco additives would be exempt from disclo
~ure under the<e law~ and the imple menting regulations of the Food and Drug Ad-
minktration

i Food Congress expliutly has exempted flavorings, colorings and spites used 1n
*sod from disclosure under Sec 403 of the FD&C Act. 21 USC §44:1% It requires
*he FDA moreoser to establish further exemptions from disclosure for foud ingred
»nis to the extent that disclosure] i1s impractical. or results in deception or unfair
competition Ihid See e g 21 CEFR §101 100ax3) (198 exemoting  incidental
wdditives  includimg  processing aids,” from disclosure)

2 Cosretics The FDA exercising its authority under Sec wexd: of the FP&I,
At D USC §110 00 Iikewise has exempted from disclosure *h ingredients of
flavors and fragrances used in wosmetics 21 CFR §701 3iar (9%4: The FDA ex

CHE w0 9 th Cong 2d Sess p T March 1, 1982,
v amprehenss Smosng Prevention Bducation Act Hearing HR 650and HR 445"
Betore b Subcosmm oon Health and the Enriionment of the House ¢ omm on Fnergs and (om
e T Cong 2d Sees 355 1%
S 40 lign2 requires the label of any food for which a  standard of identits  has been pre
~ ~ed by regulation 1o [t insofar as may be required by regulation, the common name~ of
ptionat ingredients ‘other than spices, flavoring, and coloring) present in ~such food S
10402 requives the label of any food fabnicated from t-o or more ingredients for which a
standard of identity has not been prescribed, to hist "the common or usual name of each such
ingredient, excopt that spices flavorings, and colorings, other than those <oid as such mav be
desitnated as ;o< flavorings and colorings. wathout naming each
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plained that these were “the two types of cosmetic ingredients which would be the
most likely of any to create trade secret 1ssues ” 38 Fed Reg 28,91211973) The FDA
also noted that disclosure of such ingredients “would be impractical ” Id. at 25,913
See, eg., 21 CFR. §7013 (1) and (2) (1989) (exempting “incidental ingredients,” 1n-
cluding *processing aids,” from disclosure) The FDA concluded that it would not be
impractical to disclose by name colors used in cosmetics but the agency carefully
provided that a color whose identity is a trade secret may be exempted from disclo-
sure. 38 Fed. Reg. 28,913 (1973) The FDA has recognized. generally, that Sec. 5(cx3)
of the FP&L Act does not authorize it to promulgate ingredient labeling regulations
that require the divulging of trade secrets Id. at 28,912 See 21 C.F R. § 720 8 (1988;
(specifying procedure for exempt:ng ingredients from public disclosure on trade
secret grounds).

(3) Drugs. Sec. 502(eX1) of the FD&C Act, which addresses disclosure of ingredients
used to manufacture drugs, sucs not require disclosure of “inactive ingredients.” See
21 US.C §352eX1). Such ingredients typically include binders, flavors, colors, pre-
servatives and fillers. The FD&C Act requires the FDA to establish furtner exemp-
tions from disclosure for active ingredients "“to the extent that [disclosure] 1s .mprac-
ucal” Ibid.

Most of the ingredients added to tobacco 1n the manufacture of cigarettes are fla-
vorings and fragrances. Such ingredients would be exempt fron. disclosure under
Sec. 403 of the FD&C Act and Sec 5(cX3) of the FP&L Act or otherwise would qual-
fy for exemption from disclosure on trade secret or img acticality grounds.

Mr Chairman, you have been quoted as suggesting that cigarette manufacturer-
should be required to disclose tobaczo additives because ""Nabisco [must] provide the
ingredients to Oreo cookies.” ” However, Nabisco 1s not required to disclose the fla-
vorings, colorings and spices used in Oreos and 1s entitled wo seek disclosure exenip-
tions for other ingredi~uts on trade secret or impracticality grounds When you
stated that “it is time to stop permitting the industry to treat additives to tobacco as
trade secrets,” ® you were asking, in effect. to apply to tobacco products a standard
giﬂ'erent in all relevant respects from the standard applied to foods, cosmetics and

rugs.? .

(b) Constituents. As 1n the case of tobacco additives, the provisiuns concerning to-
bacco smoke “constituents” are redundant Pursuant to a voluntary agreement and
program entered into with the Federal Trade Commission, the major cigarette man-
ufacturers already disclose in the.r advertising “tar” and mcotine ratings for the
advertised brands.'® The Commuission also publishes carbun monoxide ratings on a
brand-by-brand ovasis, supplied by the cigarette manufacturers at the Commussion s
request ' The Tobacco Institute Testing Laboratory 'TITL:. monitored closely by an
on-site representative of the Ccmmission, measures the ‘tar.” nicotine and carbon
monoxide levels of cigarettes sold in the United States

The Commission has told the House Subcommittee on Transportation. Tourism,
and Hazardous Materials that it 1s satisfied that its current arrangement with TITL
enables it t# nsure the accuracy of the “tar, ’ nicotine and carbon monoxide figures
supplied bt e cigarctte manufacturers '? With respect to any other ' constituents’
of tobacco smoke. a representative of the Oak Ridge National Laboratory {ORNL,
told the same Subcommuttee in 1988, based on research conducted by ORNL. that
testing for other constituents would not affect the relative ranking of vigarettes as

? Chicago Tnbune. Nov 16 1989, p 5

“ 135 Cong Rec 815,723 (daily ed Nov 15 1989

* Aithoagh S 1883 would repeal Sec ~ba. fthe Federai " garette Labeling and .Advertsing
Act, which treats ingredient .nformauun as trade ~ecret .« fidential information and prohib-
its the unauthonzed disclosurs .i such information the bill duwes nut purport w repeal Sec 1a.
which quires cigarette manufacturers tu provide the secretary annusily with ingredient Lists
that do not “identafy the company which uses the ingrudients or the brand of wigareites which
contain the ingredients " Thus, cigarette manufacturers conceivably would continue to be re-
quired to provide one ingredient list (which does not discloe= brand ur manufacturer informa
tion) to the secretary pursuant to Sec T as of the Labeling Act. and would be required to provide
another list twhich would disclose such information: to the Center .nder Sec 93a’ of the new
Titie IX created by S 1883

19 See Letter of October 23 1970), to Federal Trade (ommussion frum Bruwn & Williamson To-
bacco Corporation. et al

'3 See, e.g . Federal Trade Commussion, Report of Tar Nuwcutine and Carbon Munoxide Content
of 272 Varteties of Domestic Cigarettes. 34 Fed Reg 1747 tJan 17, 1989,

'2 FTC Nicotine Program Hearing before the Subcomm on Transportation Tourism. and Haz
ardous Matenals of the House Comm on Energy and Commerce, IO({{h Cong . 1st Sess . 6 (198T)
istatement of the Federal Trade Commission). «d at 10 11 47 testimony of Wilham ¢ Mac-
Cleod, Drrector, Bureau of Consumer Protection. FTC, i at 13 17 itestimuny of Diniel Oliver.
Chairm~n, FTO)
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Jotermuned by tar  and nicotine ur provide informauun that would affect a smok-
ers cholce amony the different brands of cigarettes that are available !?

There s nu reason tu enact legislation requiring further disclosure of tobaccou
-muvke wnstituents.  fur shiftin: responsibility for overseeing such disclosure to a
new Federal ageny or for incurning the substantial additional custs that such fur-
ther oversyzht would entail

< Anti s oking campaigns The Center would be directed to prepare and distrib
«'e anti sn skung materials, including * peid advertising campaigns to inform target-
ed populati)ns of the health effects of using tobacco products’ Sec %03tas (1
4and 2 Secs 911-913 would dire-t the Center to make grants to public and private
crtities that wuuld use the funds to conduct anti-smoking campaigns through publlc
>€r .« announcements. paid advertising messages and ‘'counter advertising = Sec
211 b¥2 The Center alsv would be responsible for “‘coordinating with film makers.
broadeast media managers. and uthers regarding the impact of media on tobacco use
behavior " Sec ¥)diax3:

Mr Chairman. these provisions of S 1883 appear to be based on the mistaken
premise ‘hat Americans are unawar> of the claimed heaith risks of smoking In
fa.t as one authonty told a House subcommittee not long ago. “the level ¢f public
awireness on =moking and health issues s virtually unprecedented in our national
experience’ '* More Americans are aware of tne allegations with respect to smok-
ing and health than can identify George Washington or know when our Nation de-
<lared - Independence Nearly every American believes smoking 1s harmful but
only 1 of 3 Americans knows who delivered the Sermon on the Mount **

Young people. especially. are aware of the risks attributed to smoking As the sur-
<eon general has stated. ' 'bly the time they reach seventh grade. the vas. majority
o (hildren believe smuking 1s dangerous to one's health " '% Of 895 children and
adolescerts yuestioned in a recent survey. over 9% percent said they believed smok-
€ 15 harmful and accurately named one or more 'ody parts that a.e adversely
affected by smeking *°” Young people start to smoke not because they are unaware
<f the laimed health nisks of smoking or because of cigarette advertising The only
signific .nt influences on smoking by young people are family and peers, and these
influences have been shown to be both powerful and direct '»

When the antitobacco lobby iplains that government spends too little on
disseminating the anti-smoking message. 1t conveniently overlooks ' the value of the

free media” that the anti-smoking message receives daily Yet the Advocacy Insti-
tute—a pruminent arm of the anti-tobacco lobby —has noted the vast outpouring of
media attention to smoking.” and has ¢, umented that. [bly standards which apply
1o Most running sturies. coverage of smoking has enjoyed an extraordinary run in
the riedia” '® It would seem profligate. to say the least. in the face of the Federal
budget deficit. for Cungress to authorize an additional 330 million t, promote a mes-
~age that Amerians already wnderstand and believe and that is reinforced contin-
uaily and pervasively by the news media

I should add. in this onnection, that we view with particular concern the provi-
~wn of S I3 directing the Center to * coordina® e} with film makers. broadcast
miedia managers. and others regarding the impact of media on tobacco use behav-
1wl Sec Whas3 It s not appropriate for government to tell artists, write=s and
ither in the media how to portray sroking or smokers in the,r work. or t¢  ,gest
that sume portrayals are more politically “correct’” than others It 1 one tming for

Curarets A terteany, Testing, ana laability Hearings on H R 55470 before the Subcomm
s Iransportation Tourism and Hazardous Materials of the House Comm on Energy and Com
M 1HRh Cong U4 Ses 204 (19900 198% Heanngs «rstatement of Michael D Guerin Dr
fuerin fent fied That the potential additional constituents of tobacco smoke are not per e
narmtut compounds fd ar Uil
Ner T Hearings supra aote 1) at 113 statement of Gerald M Goldhaber Charrman De
rariment of Communications State University of New York Buffalo s
Id at 42 82
Soioking and Health 4 Roport of the Surgeon (eneral pi7 1011
Leventhai et al 1< the Smoking Decision an Informed Chowe > JAMA vol 277 pp
4 Tho T
“See ooy Sk Priooention Act Hearings on HR 82} before the Subcomm on Health
and the Environrunt of the House Comm on Energy and Commerse 5th (ong Nt Sese 34
S statement of Mortimer B Lipsett M D, Director, Natwnal Institute of Child Health and
Himan Devdopment  The inost forceful determinants of «<moking by youny, people, are par
snts peers and older ablings Aary Woid, Kannas & Rimpella  Heaith Behaviour tn School
hildren A WHO Cries National Surves,  Health Promotion vob 1 no | pp 17 21 ‘Hay 9%t
When voung people start smoking the most important predictor is the smoking behaviour and
siroking related activities of sienificant others' )
¢ Medua Strategies tor Sionking Cantrol - Guedelines p 9 uJan 11 1, 14w
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government ¢ fficials to speak out on an issue but quite another for the gevernment
to “prescribe what shall be orthodox 1n pohitics, nationalism, rehgion, or cther mat-
ters of opinion 20 Action by the Center pursuant to Sec 993(ax3 would chill expres-
sion protected by the First Amendment—effectively 1mposing a system of prior re-
straints on speech deemed to be wsufficiently “unfriendly” to smoking

td) State programs The Center would be directed to “provide assistance to Stutes
to enhance their efforts to enforce existing State laws concerming the sale of tobai:co
products within the State to minors.” Sec 901(bX5) Secs 915-920 would direct the
Center to make grants to States and political subdivisions of States to assist State
and local efforts to prevent initial tobacco use by minors and encourage the cessa-
tion of tobacco use, especially by members of * igh-use groups Sec 915 States that
ena t and enforce laws prohibiting tobacco sales to minors and prohibiting cigarette
vending machines except at locations where minors are not allowed would be re-
warded with additional grants Secs. 919 and 920

Mr Chairman, no one can senously suggest that State and local governments
need additional Federal encouragement 1n this area Virtually every State prohibits
the sale or distributton of tobacco products to minors aud many State and local gov-
ernments currently are considering a variety of measures to strengthen further ex-
1sting laws i this rezard Moreover, during this decade. many State and Jocal juris-
dictions have enacted laws restricting smoking in public places and workplaces and
implemerting other anti-smoking measures In his 1986 report. th: surgcon general
referred to “a wave of social action regulating tobaccu smoking in pubhc places "=
Most recently. the surgeon general’s 1989 report stated

‘Since the 19%6 Report. the pace of action appears to have increased in both tne
pubhc and private sectors Restrictions on smoking . pubhc places are the

resuit of government actions at the Federal. State, and local levels, particularly
State and local legislation 22

In short, this 1s not a case in whick Congress must bribe or coerce the States nto
pursuing Federal pohcy
‘er Other programs Secs 921-925 would direct :he Center to make grants to
unions and other orgamizations to support activities, coordinated with employers, to
prevent the jutiation, and encourage the cessation. of the use of tobacro products
among workers and their famihes. especialiy those  uividuals with the highest
prevalence of tobacco use " Sec 922 The bill also would direct the Secretary of Edu-
cation o provide “incentive grants” to establish smoke-free schools Sec 426 With
respect, we submit that additional Federal spendi-igz 1s not required to stimulate
anti-smoking activity 1n these areas

2 State and Local Regulation of Cigarette Advertising and Promotion Sec 955
would provide as follows

" Nothing in thiz subtitle, Section 5 of the Federal Cigarette Labehng and Ad-
vertising Act * * * or the Comprehensive Smokeless Tobacco Health Education
Act * * * shall prevent anyv State or local government from enacting additional
restrictions on the advertising. promotion. sale or distribution of tobacco prod-
ucts to persons under the age of 1%, or on the placement or location of advertis-
ng for tobacco products that 1s displayed solely within the geographic area gov-
erned by the applicable State or local government, such as advertising on hill-
boards or on transportation vehicles, as long as the restrictions are conststent

with and no less restrictive than the requirements of this subtitle and Federal
' LIRS
aw -

West Virqinia State Board of Education s Barnette YL S w28 121953
< The Health Consequences of Intoluntam Smoking A Report of the Surgeon (reneral p i
Tint
* " Reducing the Health Consequences of Smoking A Repor of the
190,

- * For purposes of Title IX. advertisement would mean— —

‘A all newspaper and magaune advertisements and advertising inserts billboards posters,
signs decals. banners matchbook advertising, point-of-purchase display maternial 1except price
information), and all other printed or other materml used for promoting the sale or consump-
tion of tobacco products to consumers, and

1B) any other means used to promote the purchase of tobacco product.  Subtitle F. Sec 9611
For purposes of Tatle IX, “promotion™ would mean— -

any marketing communication riethod that forms persuades or reminds consumers of a
‘obacco product or the attributes, image or brand name of <uch product or |wc| notivates con
st ers to sample or try that product ~ Subtitle E. Sec 9611

&5

Surgeon General p 332
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It 1s unclear what thi: provision would accemplish The first part of Sec Y35
likely would be invoked by anti~moking advocates at the S.ate and local levels in
4n attempt to justifs sweeping restrictions on the advertising, promotion, sale and
di-uribution of tobacco products in the name of reducing smohing by voung people
T s could result in an end run arvund Congress' consistent policy of national uni-
tirmity 10 this area Moreover by arguably hicensing State ard local measures that
w uld render cigarette advertising and perhaps cigarettes themselves invisible to
sourg people, this part of Sec 955 would fly 1n the face of the US Supreme Court's
repeited admourgtion that the guvernment ma; not 'reduce the adult population

tc reading only what is [deemed] fit for chiidren ' " 446824 Bolger v Youngs
Druy Product Corp. 463 US 60, 73 (1983) (quoting Butler v Michigan, 352 US 3%0,
7 1837 invahdating statute that prohibited reading materials deemed tnappro-
priate for children See also Health Protection Act of 1987. Hearing on HR 1277
«1d HR 1532 before the Subcomm on Transportation, Tourism & Hazardous Mate-
rials £ the House Comm on Energy and Commerce, 100th Cong . 1st Sess 99 (197
testimony of Professor Burt Neuborne, New York University Law School)

The second part of Sec 955—authorizing State and local restrictions on the place-
mert or location of advertising displayed solely within the junsdiction anvolved—
vnuld Balkarize regulation of the advertising and promoticn of a nationally marhet-
ed product Such an outcome would be seriously at odds with First Amendment
values In addition antismoking advocates undoubtedly would attempt tv use S
227t justify prohibitive State and local advertsing requirements, ur even outright
hans For all of these reasons. similar legislation i the House has been vpposed 1n
the last two Cungresses by the American Civil Liberties Union. the Washington
L.l Foundation the Frerdom To Advertse Coahition. the Assoctation of National
Adsertiser~ and the American Assxiation of advertising Agencies, amony others 2°
We uppose this provisien of § 1583 for the same reasons There 1s no reason to re-
treat from Congress » consistent 2-yvear pohicy of ne.onal uniformity 1 this field

' An Addiction Warming Saction 1kb of S 1883 would replace the surgeen
denera: s varbon monoside warning with the following warming  SURGEON GEN-
ERALS WARNING Smoking 1= \ddictive Once you start you may not be able to
\h)p

Mr Chairman this issue was the subject of a hearing in 195x before the House
Subcmmittee uon Health and the Environment At that hearing. we testified against
i addiction warning on the ground that calling cigarette smoking an  addiction
trivializes and almost mocks, the serious narcotic and other hard drug problems
taced by our society and undermunes effurts to combat drug abuse -* In addition. we
nsted that the addiction  (laim with respect to smoking is without medical or sci-
- naific fuundation notwithstanding the comments of former Surgeon General Koop
~uch g clamm defies all lugie when according to the surgeon general. nearly half of
(b Americans who ever smoked have quit.s”™ and most of the 31 million smokers
wh yuit did »0 without turmal treatment programs or smoking cessation desvice <"
Ironically  the presence of an  addiction” warning could serve to discourage sorae
~mohers from quitting

Rather than repeat my testimony from that hearing, 1 respecttully request that
my testimon;y and the ~upporting testimony of Dr Stephen M Raffle and Dr Theo-
aore H Blau '« included in the recor 1 of this hearing 2¢

Tonaes  Iovae o Purt Hearing on HR 1250 bofors the Subcomm  n Fransportation aud
Hocardvus Materiads ot the Howse Comm on Energs and Commerce 101t Cong iat Seoss LI
xy Hearems apra note

Seos toand T oof S sy which wodd amend the Deuz Free SC oD and Communities At of

™t and the Anti Drug Abuse Adt of 15 to cover tobacco products suffers from the <ame
ftent These provisions ot > Is~ 1 would divert the Limited funds appropriated under these acts
*antitobaccn programs without appropriating any additivna, funds for such programs

SN Report supra note 22 a4t 242

" The Health € cnsaguences of Smoking Nuotine Addu tion 4 Repors of the Surgeon (e r raf
poodnt i ss Seeglio ot ot TTT Wm0 St rends in quitting activity:

*Health Consequence  of Smo &g Nwotine Addiction Hoaring: bepore thy Subvomm  on
Heaith and the bnvirannant ot the Hiouse Comm on krergy and ( ommerce 16ith Cong 2d
Sews P T P

*The materals being submitted s ith this statement are as follows 4 The Code of the
Smicheless Tobaooo Tadustey b 4 tortinuing commutment 1 Because we care d

Faking Our Respor<itility Seriously ) Common Values Comnmon Programs  Re
marks by Michael | Rerrgzan to the Ane rican Legion Commission on Children and Youth May
oo and f o Examiples of paid publy w6 rvice announcements

&)
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At some point, Mr Chairman, any industry faced with the prospect of still further
regulation 1s entitled to say “enough ” We clearly have reached that point with the
regulation of tobacco products S 1883, which proposes regulation that 1s not needed
and spending the Federal Government can 1ll afford. should be rejected

I would be glad to answer any questions

The CrHairmMAN. We will recognize Mr. Boggs now. We are de-
highted to welcome you to the committee.

Mr. Bogas. Thank you, Mr. Chairma :, Senator Dodd.

My name is Tom Boggs. I am a partner in the law firm of
Patton, Boggs and Blow, and I am accompanied this morning by
Ray O’Hare, of the same firm.

We are here today representing the Freedom to Advertise Coali-
tion. The Coalition members include the American Advertising
Federation, the American Association of Advertising Agencies, the
Association of National Advertisers, the Magazine Publishers Asso-
ciation, the Outdoor Advertising Association of America, and the
Point of Purchase Advertising Institute.

Before turning to an analysis of S 1383, I should point out that
many organizations involved with advertising and the First
Amendment have expressed concern about the bill, including the
A merican Civil Liberties Union, the Washington Legal Foundation,
and the Advertising Leadership Council.

Yet until our Coalition met with the chairman’s staff just last
week, we were told that no one from the advertising sommunity
would be permitted to testify.

This short oral testimony cannot possibly fully air all of the po-
tential negative impacts the bill could have on commercial speech.
We therefore request permiss.... to submit more detailed com-
ments for the hearing record. including comments from constitu-
tional experts.

Is that all nght, Mr. Chairmar®

Senator Dodd [presiding]. Yes ‘Vithout objection, so ordered.

[Information referred to above follows at the end of the hearing ]

Mr BoGGs By drastically weakening the existing Federal pre-
emption over State and local regulation of tobacco advertising, sec-
tion 955 of the bill would vpen the door for States and localities to
~rohibit local advertising. such as that placed on billboards, transit
v icies, and perhaps other locations such ns point of purchase

Moreover. in the name of protecting children. this section would
permit State and local governments to enact other severe and po-
tentially diverse restrictions as to create a de facto ban on all
multi-state tobacco advertising

One of the *wo substantive clauses of section 93 would permit
States and localities to place restrictions on tobacco advertising
that 15 displayed solely 1n the geographic area governed by the ap-
piicable State or local government. such as advertising on pill-
boards or on transit vehicles This would encourage States to un-
constitutionally restrict local advertising

The courts have perm.*_<d localities to restrict all billboards in
certain geographic areas These restrictions are imposed because of
the location of the advertising, not the message

Section 955 in contrast would permit States or localities to ban
local advertising because of what 1t says—a result at odds with the
First Ame .dment.

Gi)
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Moreover, the other substantive clause of the section goes beyond
local advertising to invite State or local governments—and by the
way, there is no definition of local governments, and there are
6,700 taxing jurisdictions in the United States, so I assume it in-
~ludes all of them—to restrict advertising of tobacco products to
persons under the age of 18. This language would permi. States to
seek to restrict any advertising which could be scen or heard by
children, effectively banning a_vertising of tobacco products in the
name of protecting children.

Even if this reading of the language is too broad, section 955
might permit State control over content or location of tobacco ad-
veitising, such as prohibitions on importation int. a State of maga-
zines or newspapers containing tobacco advertising with ce-tain
imagery or prohibition of tobacco advertising in certain magazines.

Perhaps more importantly, each State most certainly would
apply the language differently. The crazy quilt of regulations which
would result could Balkanize the regulatory structure in such ways
as to amount to a de facto ban on multi-state advertising of tobacco
products.

The First Amendment protects commercial speech, which cun-
cerns a lawful activity, which is not inherently misleading. Protect-
«d commercial speech may be only restricted by regulation which
1s narrowly tailored to directly advance a substantial governmental
interest Proponents of restrictions on toyacco advertisements have
not demonstrated that such restrictions w~ill reduce demand for to-
bacco products with substantial governmant interest.

Indeed, as Mr Whitley pointed out, Dr. Everett Koup s recently
as 1989 reaffirmed that there is nc ngorous scientific evidence to
that effect.

Moreover, by abdicating its responsib lity and giving the States
license to censor tobacco advertising as they please, Congress'
action would not be “narrowly tailored” to meet the U.S. Supreme
Court test.

The censorship permitted by sect'on 955 is cloaked witk the
noble clause of “protecting children. ' However, the U.S. Supreme
Court has held that the governmernt may not reduce the adult pop-
ulation to read only what is fit for children. The level of discourse,
the court has stated, “simply cannot be limited to that which
would be suitable for a sandbox.” That same principle was just
reaffirmed by the U S. Supreme Court in June of 1989.

Although S 1883 woula not directly impose restriction on com-
mercial speech, it would invite the States to do so. As the ACLU
has commented on a previous bill which would have repealed the
tobacco advertising preemption, “Where the effect of 4 statute is to
impede the interstate flow .f information, protected by the First
Amendment, there 15 cause for alarm. By essentially delegating to
the States the authority to -equire new forms of advertising, the
effect of the legislation is to invite an unconstitutional vesult.’

When evaluating First Amendment implications, the U.S. Su-
prem: Court and constitutional jurisprudence demands that a law
must be tested by its operation and effects. The effect of S. 1883
would be to invite States to create restrictions on advertising which
would violate the First Amendment. Moreover, even if individual
States or localities enacted restrictions which could be upheld indi-
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vidually against a consututional challenge, the aggregate effect of
all of those provisions could create a de facto ban of advertising.

Over a period of 25 years, Congress has developed a comprehen-
sive, uniform scheme for the regulation of tobacco advertising. The
legislative history of the Federal Cigarette Labelling and Advertis-
ing A~" is fuil of references to the need for uniformity in order to
make the Federal scheme effective.

Congress nas decided that tobacco is a unique product. It imposed
a warning label requirement, and banned tobacco advertisement
from television and radio. Proponents of advertising restrictions
have not sliown that the Federal regulatory scheme is not working.
In part because of the health warnings displayed in advertise-
ments, Americans now uruerstand the risks involved in smoking.

S. 1883 reflects a continuing concern with ‘he health warning
system by replacing one cigarette warning with a new message.
Yet section 955 would invite States to restrict or ban tobacco adver-
tising, and by so doing, suppress the very health message Congress
hopes to convey.

Although the proposed section 955 constitutes only one small
portion of S. 1883, it is the offensive and objectional provision for
the advertising industry The Freedom to Advertise Coalition asks
that this unconstitutional and unsound paragraph be deleted from
the bill. If more education is required, Mr. Chairman—and that
seems to be the purport of the bill—what is needed is more speech,
not less speech.

And I might say just as a matter of tactics, Mr. Chairman, this
one paragraph will probably engender the opposition ~f numerous
groups in this country from the American Civil Liberties Union to
the Washington Legal Foundation, going the spectrum from the
right to the left It will also engender the opposition of almost all
the major advertising entities in the country. Without this provi-
sion, I don’t think you would have that opposition to this bill. So I
think in terms of moving the bill and the legislation along, simply
the deletion of the advertising provision would go a long way.

Thank you, sir

[The prepared statement of Mr. Boggs follows:]

PREPARED STATEMENT OF ToM Boucs

My name 1s Tom Boggs and I represent the Freecdom to Advertise Coalition The
Coaliion was formed in 1987 out of concern for the right to truthfully and non-de-
ceptively advertise all legal products—a right protected by the First Amendment
The Coalition’s members inrlude the American Advertising Federation, the Ameri-
can Association of Advertising Agencies, the Association of National Advertisers,
the Magazine Publishers Association, the Qutdoor Advertising Association of Amer-
ica, and the Peint of Purchase Advertising Institute

Before turning to an analysis of S 1883, I must request that the committee not
act on this il until further consideration 1s given to its potential effect—particular-
Iy the provisions related to advertising Many organizations involved with advertis-
ing and the First Amendment have expressed concern about the bill including the
American Civil Liberties Union and the Washington Legal Foundation. Yet, until
our Coalition met with the chairman’s staff just last week, we were tod that no one
from the advertising community would be permitted to testify The few days we
were given to prepare, and this short oral testimony, cannot possibly fully air all
the potential negative impacts the bill cculd have on commercial speech We request
permission to submit more detailled comments for the hearing record within the
next 15 days 'ncluding comments from constitutional experts Moreover, the Federal
Trade Comnussion, the agency responsible for the regulatiun of advertising, should
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be consulted Finally, if advertising provisions remain 1n the bill the Senate Com-
nuttee un Commerce, Science and Transportation. which has jurisdiction uver adver
tising 1ssues and which created the Federal tubacco advertising regulatory structure,
should receive sequential referral of the bll

By drastically weakening the existing Federal preemption over State and local
regulation of tobaccu advertising. Section 955 of the Public Health Services Act,
which would be (reated by S 1833, would open the door for States and localities to
prohibit " local” advertising such as that placed on billboards, transit vehicles, and
perhaps other locations such as the paint-of-purchase Moreover. in the name of pro-
tecting children, this anti-preemption section could permit States and local g vern
ments to enact other such severe and potentially diveree restrictions as to create a
de factu ban on all multi-state tobacco advertising as well The anti-preemption lan
guage contained 1n Section 955 would destroy a carefully constructed, uniform Fed
eral structure for the regulation of tobacco marketing Section 955 would also exac
erba.e the growing trend toward the proliferation of advertising restrictions for
many legal products and services The Freedom to Advertise Coalition vpposes this
constitutionally wnfirm and unwise proposal

One of the two substantive clauses of Section 935 would permit States and local
1ties tu place restrictions on tobacee advertising that is “displayed solely within the
gevgraphic area governed by the applicable State or local government, such as ad
vertising on billboards or on transit vehicles ”” The Coalition opposes this provision
betause 1t would encourage States to unconstitutionally restrict “local” advertising
Although the cuurts have permitted localities to restrict all billboards 1n certain ge-
vgraphic areas. these restricliuns are 1mposed because of the location of the adver
tising rather than the message Section 955, 1n contrast, would permit States or lu-
calities to ban ‘local’” advertising because of what 1t says—a result at odds with the
First Amendment If billboards are a significant local problem. existing Federal law
allows localities to restrict them without regard to their content

Moreuver. the other substantive clause of the section goes beyund "local’ advertis-
g to 1nvite State ur local governments to restrict ‘advertising of tobacco prod-
ucts tu persons under the age of 18" This ambiguous language could permit States
tu seek to restrict any advertising which could be seen or heard by children in
uther words, Section 955 could permit States to accomplish through the back door
what others have not been able to du through the front door of Federal legislation
cffectivey ban all advertising of twbacco products in the name of protecting chil
dren

Fuon of this reading of the language is ton broad. sectiun 955 maght stil]l permit
State contrul uver cuntent or location of tobacco advertisements, such as prohibi-
tiuns ot the importation into a State of magazines or newspapers cuntaining tobaceu
advertisenients with certain unagery, or prohibition of tobaccu advertising in cer-
tain magazines Perhaps more importantly, each State most certainly would apply
the language differently The crazy quwilt of regulations which would result could
Balk  1ze the regulatory structure in such ways as to amount to a de facto ban on
multi-state advertising of tobacco products

It :s important tu note that httle ur no tobacco advertising is truly local in nature
Natwnal tobacew brand marketers develop billboard and puintur-purchase designs
fur distributior throughout the United States Thus, even if the ambiguous clase
referenced above were stricken from the section, the 'local” advertising c¢. ase
wouid sull permit States and lwalities to restrict interstate coinmerce 10 tobacew
advertising

The First Amendment protects commercial speeci., hike tubaccu advertising. which
concerns a lawful activity and which is not inherently misieading Protected cor.-
mercal sieech 1ay unly be restricted by a regulation which is narrowly tailured to
directly a ce a substantial governmental interest

Propunc  » of restrictions on tubacco advertisements have not demonstrated that
such restrictions will reduce demand for tobaccu products Indeed. C Everett Koop.
furmer surgeun gen.ral. admitted 1n a 1989 report, that “[t}here 1s no scientifically
riguruus study davailable tu the public that provides a definitive answer to the basic
yuestion of whether advertising and promotion increase the level of tubacco cun
sumptivn ” Thus, without strong new evidence the Government cannut meet its
burden of proof of demunstrating the restrictions on tobaccu advertising would "'di-
rectly advance’ any substantial governmental interest Moreover, by abdicating 1ts
respunsibiity and giving the States license tu censor tobaccu advertising as they
please, Congress’ action would not be *narrowly tailored "

The censurship permutted by Section 953 15 cloaked with the noble cause of pro-
tecting children However, the US Supreme Court has held that government may
not "reduce the adult population to reading only what s fit tor children ” " The
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level of discourse,” the Court has stated. "simply cannot be l,mited to that which
would be suitable for a sandbox ™

Although § 1883 would not directly impose restrictions on commercial speech, 1t
would invite the States to do so As the ACLU has commented on a previous bill
which would have repealed the tobacco advertising preemption

Where the effect of a statute 1s to impede the interstate flow of information pro-
tected by the First Amendrient, there 1s cause for alarm By essentially delegat-
g to the States the authority to require new forms or advertising copy, the
effect of the legislation 1s to invite an unconstitutional result.

When evaluating First Amendment 1mphcations, Supreme Court constitutional
Jurisprudence demands that a law must be tested by its operation and effect. The -
effect of S 1883 would be to invite States to create restrictions on advertising which
woun! violate the First Amendment Moreover, even 1f individual States or localities
enacted restrictions which could be upheld individually against a constitutional
challenge, the aggregate effect of all of those provisions could create a de facto ban

It 15 disingenuous to argue. as some have, that this anti-preemption language
would simply put tobacco 1n the same position as every other product Over a period
of 5 years, Congress has developed a tough, comprehensive, umform scheme for the
regulation, of tobacco advertising. The legislative history of the Federal Cigarette
Labeling and Advertising Act 1s full of references to the need for umformity n
order to make the Federal scheme effective Congress has decided that tobacco 1s a
unique product It imposed a warning label requirement and banned tobacco adver-
tisements from television and radio It created Federal preemption to ensure that
Congress would dec:de what kind of information would be available.

Proponents of sdvertising restrictions have not shown that the Federal regulatory
scheme is not workirg In part because of the health warnings displayed 1n adver-
tisem.ents. Americans now understand the risks involved in smoking For example,
by 1956 92 percent of adults believed that cigarette smoking 1s a cause of lung
cancer Moreover, smoking has dechned The surgeon general reports that the prev-
alence of smoking by adults dropped from 40 to 29 percent between 1965 and 19687

S 1883 reflects a cont.nuing concern with the health warning system by replacing
one cigarette warmng with a new message Yet. Section 955 would invite States to
restrict or ban tobacco advertising and. by so doing. to suppress the very health
message Congress hepes to convey

The license to censor tobacce advertisements which Section 955 provides to the
States could trigger State activity which would use the tobacco experience as a dan-
ger o precedent .0 restrict advertising for automobiles, non-prescription drugs or
pohtical messages Thus, the impact of Section 935 could go well beyond tobacco
Constutional rights are fragile Once cut back. such nghts are difficult to restore

Althcugh the proposed Section 955 constitutes only one small portion of S 1x¥3. 1t
1s the oTfensive and objectionable provicion for the advertiemng industry The Fr se-
dom to Advertise Coalition asks that this unconstitutional and unseund paragraph
be deleted from the bill

The CHAIRMAN. Thank you very much, Mr. Boggs.

Mr Whitley, the tobacco industry maintains that it is already
regulated I think we should also remember that cigarettes are the
c?ly product whose advertising the States are prohibited from reg-
ulating.

In testimony delivered in 1982 at a hearing on the House side,

Mr Horrigan, at the time the CEO of R.J. Reynolds and Executive
Committee Chair of The Tobacco Institute, testified that each .
member company “still adheres to the principles of the industry’s
cigarette advertising code adopted in 1964, and he submitted a
summary of ihose principles, which 1 will read from.”

One of them is: “N> one depicted in cigarette advertising ?
shall be or appear to be under 25 years of age.” You saw the tod-
dler-size t-shirts displayed by Dr Blum before and the material on
the videotape showing young teenagers involved in the advertising
and promotional events Is the industry adhering to its own code?

Mr WHITLEY Yes, we think we have, Senator. That merchandise
that was displayed over there does not depict any sort of a model
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under 20 years of age—and obviously, a toddler 1s not guing to buy

that product If it 1s bought, it is going to be bought by an adult

The Cuairman Why” | have trouble following that, why a young

person cannot purchase 1t, why it has to be limited just to an adult

Mr WwitLey. Well, I think what he showed was a tiny little t-

4 shirt for a baby or 4 toddler, and certainly someone that age is not
gomg to buy 1.

The CHairmManN Well, your statement is that all those who are
involved in advertising, all of the models and all the rest, are over
25 years of age?

Mr. WHiTLEY. They are if the advertising agencies are adhering
to the specific written instructions that they receive and which
they agree to in preparing advertisements.

The CHairmMaN. Well, that's what I'm asking you—are they doing
it, or aren’t they doing it?

Mr. WHITLEY. We say they are. yes.

The Cuairman. Well, all of them are, then?

Mr. WHITLEY. Yes, yes.

The CaairMaN. I want to find out in the testimony now. Each
one of the major companies now are not using any models under 25
years of age.

Mr. WHITLEY Unless it is being done without the knowledge and
consent of the company.

The CuairMaN. Without the knowledge or consent of the compa-
ny Any one of those companies will say that they are not.

Mr WuiTLey. That's correct.

The CuairMAN OK. Then another principle “‘Cigarette advertis-
1ng shall not depict as a smoker anyone who has been well-kr.own
as an athlete”——

Mr. WHiTLEY. That's right.

The CHAIRMAN [continuing | “‘Nor shall it show any smoker par-
ticipating 1n or obviously just having participated in a physical ac-
tivity requiring stanuna or athletic conditioning beyond that of
normal recreation "’

Now, did the videotape you saw earlier show any individuals par-
ticipating in physical activities requiring stamina?

Mr. WHITLEY Well, 1if you are talking about race car drivers, Mr
Chairman, it certainly didn't show any of those people smoking.
And they are wearing so many 'abels all over those coveralls that
you've got to really be looking to pick out the names of cigarettes

The CHAIRMAN So, you are indicating now that all of the compa-
nies that are advertising are continuing living up to that particular
. principle

Mr. WHITLEY Yes, yes

The Cua1rMAN All of them are

Mr. WHITLEY Yes

. The Cuairman Here is an advertisement for “Virginia Slims

Tennis Courts the Best™, then you have the advertising for Virgin-
1a Shms, then you have the logo, which shuws women's tennis, with
a tenas player sitting down with a tennis racquet in one hand and
o cigareite in the other That doesr’t——

Mr WHITL:Y No, it doesn’t. If you'll read again the provision of
the code that you just read, I think yuu will see that that person is
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not depicted as having unusual skills or anything beyond the ord-
nary tennis player.

The CHairMaN Well, I don’t know how she would react to that
particular suggestion. [Laughter )

Mr. WwiTLey Who is the tennis player involved, Mr. Chairman? »
I have not seen that, Mr. Chairman.

The CHairmMaAN Well, it is a big ad in USA Today, Friday, Febru-
ary 9.

Mr. WHITLEY [ understand that. But is the individual depicted a -
prominent person or a professional athlete or anything of that
na.ure? [ haven’t seen it.

The CuairmaN Well, I can read the list of the prominent tennis
players that are in it——

Mr WaITLEY | mean the picture to which you referred, Senator.

The CHairman. Well—Steffi Graff, Sabatini. Navratilova, Garri-
son——

Mr. WuitLey Are they pictured holding cigarettes, Mr. Chair-
man?

The CHalRMAN No, not individually, but they are all with their
racquets, holding them, and right next to them is another person
with a racquet, with a cigarette You could draw certain distinc-
tions——

Mr WwiTLEY Is that a list of the participants 1n {'1e tournament,
Mr Chairman?

The CHAIRMAN Yes, allegedly. | mean, this is USA Today. 1 don't
think it is any mystery I'm glad to let you have my copy.

Mr WHiTLey I'm sure, but it just came out this mormng, Sena-
tor, and I haven't seen it. You have the advantage——

The CHairRMAN. It isn’t this morning. It is February 9.

Mr WHiTLEY We take the position that that does not violate the
code.

The CuatrMaN OK. Another principle States that “Cigarette ad
vertisin.g shall not suggest that smoking is essential to social prom-
iner-e, distinction or sexual attraction, nor shali it picture persons
smoking in an exaggerated manner.”

Mr. WHITLEY. Yes, we adhere to that.

The ChairmaN. In 1971, after the television and radio advertis-
ing bans, Mr. Joseph F Cullman III, of The Tobacco Institute, said
In an interview on “Face the Nation”. “We volunteered to go off
the air We plan to be off the air. We agree to do this The law
provides 1t We plan to adhere to the spirit and the letter of the
law We are not going to advertise cigarettes on the air.”

Now, Dr Blum showed earlier how many cigarette logos can be
shown during a sporting event—far more than the industry might
choose to buy time for. Do you contend that the broadcasting f
these promotional events adheres to the spirit of the electronic
broadcast ban passed by Congress in 1969?

Mr WHITLEY. Absolutely. There is no message there.

The CyairmMAN. Pardon me?

Mr WHITLEY There is no message there which is designed to sel|
cigarettes. Whatever is there at the arena and is televised at the
arena is a display ad for that purpose, but it is not a bought, paid-
for television commercial. That’s what we're talking about.
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The CHAIRMAN. We understand that it is not bought, paid-for tel-
evision, but you also indicated that the spokesman for the industry
said: We agree with this. The law provides it. We plan to aZhere to
the spirit as well as the letter. Do you think that that was adher-
ing to the spirit?

Mr. WHITLEY. Well, those events are not just television events,
“Mr. Chairman. Those events are staged for thousands and thou-
sands of people who attend them, and that advertising is designed
to attract them. It is not done in a television studio. That is not a
television program.

The CHairMAN. Despite the Federal preemption on the regula-
tion of advertising, four cities, including Boston, have limited out-
door advertising of tobacco. The State of Uiah has banned all to-
bacco billboards in the State. Why hasn’t the tobacco industry chal-
lenged thus in court.

Mr. WurrLey. Well so far, Mr. Chairman. there has been very
hittle of that that has been done and where it has been done. it has
been implemented on a very slow basis, and I would suppose that
the industry is just watching developments.

Mr. Bocgs. In the case of Utah, Mr. Chairman, their statute pre-
ceded the Federal preemption provisions.

The CuairMAN. What about the others? Boston certainly was
afterwards. Do you intend to challenge those?

Mr. WaITLEY. I cannot give you a categorical answer to that, Mr.
Chairman; we have not as yet, as you know.

The CHairMman. Well, I just do not understand. if you are not
challenging it, why you object so strenuously to permitting it. You
have not challenged it yet. Are you prepared, as a spokesman for
the industry, to claim that it is 1llegal.

Mr. WHITLEY. | am prepared to claim that it is iilegal. I do not
question for a minute that——

The HAIRMAN. But you are just not going to do anything about
it—

Mr. WaITLEY [continuing.] That the activity prohibited by the
Boston ordinance is contrary to the Federal preemption. I just said
that we had not yet arrived at a decision as to when or whether it
1s going to be chadenged in court. Clearly it is illegal, .s is the law
in Utah.

The CHAIRMAN. You contend that to reveal additives is to reveal
trade secrets, yet the companies who market well-known foods or
cosmetics seem to find no problem with revealing their additives.

Mr. WHITLEY. Yes, but, Mr. Chairman. you give them an exemp-
tion for fiavorings, sp.ces, color and——

The CHAIRMAN. We'l if we give you the same exemption, will
you sign on?

Mr. WHiTLEY. Well, certainly the—we alread; provide——

The CHairMaN. Wait a minute, wait a minute. Did you say, well
certainly?

Mr. WarrLey. No. I said we are alread: providing a list of ingre-
dients, and it 1s already being examined, it is already being looked
at. And if you start making the kind of thing that you are talking
about available to everybody, then you get into proprietary ‘or
mation.
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The CHalIRMAN You mean r.aking it available on the cigarettes
packs or in the packs, giving the people the right to know what
kind of additives have been put in—say we exclude the flevoring.
spices and fragrances that you just mentioned. You do not think
the public is entitled to know there are cancer causing agents that
are in those cigarettes?

Mr WHrTLEY. Well, if the Secretary of HHS makes a determina-
tion that there are cancer causing ingredients added to tobacco to
produce cigarettes, I am sure that he will very quickly notify both
the public end the Congress to that effect and that appropriate
steps will be taken. Information is already there, Mr. Chairman.

The CxairMAN. In this list here that is provided, all it does is list
the various chemicals. It goes on with list after list on this. I under-
stand, there are scores of these that are considered to be cancer
causing agents.

Mr. WHrtLEY. Well, I do not share your knowledge. I have not
seen the list, Mr Chairman. But again, the secretary has it. He has
requested more specific quantitative information and that is forth-
coming.

The CHARMAN. Is your testimony here now, speaking for the in-
dustry, that there are no cancer causing additives that are included
in the manufacturing of cigarettes?

Mr WHITLEY. Mr. Chairman, we contend categorically and with-
out any equivocation at all that there are no additives in cigarettes
in the quantities that would produce any harmful effects whatso-
ever.

The CHAIRMAN. Why not let the chief public health officer make
tha‘)t decision rather than having that judgment made by the indus-
try?

Mr. WarrLey. He is doing it rizht now, Mr. Chairman. He is
doing that with the information thzt is provided.

The CHaiRMAN. Well, you heard him, if you were in here, saying
that that information is virtually useless to make that determina.
tion.

Mr. WHITLEY. But he also said he had——

The CHAIRMAN. Because——

Mr. WHITLEY. Excuse me.

The CHAIRMAN. Because of the way it is characterized 1n
here——

Mr. WHITLEY. But he also said——

The CHAIRMAN [continuing.] Virtually useless.

Mr WHITLEY [continuing.] That he had asked for quantitative in-
formation, and I am telling you that that is forthcoming, as is any
other information that he says he needs to make that determina-
tion.

The CHaIRMAN. It is interesting that it was done 5 days ago.

. Mr WaitLEY. Well, he made the request, and we responded to
it——

The CHAIRMAN. No one is questioning Dr. Sullivan, but it is in-
teresting that—well, do you have any reason that we should not
have access to the response of Dr. Sullivan, if—

Mr WHITLEY. We would be delighted to give you a copy of Dr.
Sullivan’s letter and our response.
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The CHAIRMAN. Let me just move over to Mr. Boggs. The 1969
Amendments say it shall be unlawful to advertise cigarettes on any
medium of electronic communication. You saw the examples of the
promotional sporting events on TV. Do you think the tobacco ad-
vertisers are adhering to the letter?

Mr. Bocas. To the letter of the law, Mr. Chairman?

The CHAIRMAN. Yes.

Mr. Bocgs. I think they are. I think that the law is written——

The CHaAIRMAN. As well as the spirit?

Mr. Boggs. I am not sure what the spirit of the law was at the
time. But the law is very unclear as to what constitutes advertis-
ing. For example, the promotional materials that the doctor
showed, the t-shirts and the hats, that has not been considered ad-
vertising until very recently when the Courts of Appeals decision
in the District of Columbia did hold that some of those materials
were advertising materials. So the standard logo or the standard
name just placed in a location has not necessarily been considered
advertising requiring a warning label, for example.

The CHaIRMAN. You know, one of the difficulties I have, Mr.
Boggs, with your excellent presentation, is about what is a political
subdivision, a governmental subdivision, State or local. You know,
people up in my part of the country—you are familiar with Massa-
chusetts——

Mr. Bogas. Yes, sir.

The CHAIRMAN [continuing.] They understand that. We have got
a number of counties that are dry up there. They cannct advertise
alcoholic beverages in Arlington, MA, or Vineyard Haven, because
it is dry. And it works up there. People are happy with the way it
works.

Mr. Boggs. You mean they cannot advertise alcohol?

The CuairmaN. That is correct, yes.

Mr. Bocas. Well, there was a constitutionil amendment or alco-
hol, Mr. Chairman.

The CHairmaN. Just following your logic or reasoning about how
repealing the advertising preemption would create a patchwork
quilt of different regulations. My State has different regulations in
a number of different counties, and it works up there. People say to
me, you can do it with alcohol; why in the world can’t you do it
with cigarettes? If different communities want to have that kind of
protection, why not permit them to?

Mr. Bocas. First of all, I would suggest that if you take a look at
this last week’s Sports Illustrated magazine, for example, I assume
that everybody in the localities you are talking about probably re-
ceive copies of those magazines if they were subscribers or bought
it on a newsstand, they certainly had numerous advertisements in
that issue of the magazine. I happened to read it because it is the
issue that has the annual swimsuit edition, and it has numerous
advertisers for alcoholic products. So certainly there is no ban in
that locality in Massachusetts on a nationwide advertising cam-
paign by, say, Tanqueray gin. If you had 6,700 localities with provi-
sions like the one in Massachusetts and the localities started en-
forcing those provisions, then you could not have an ad in that
magazine, which was a standard ad which you showed all across
the country.
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The CAIRMAN First of all, I would think that there is a certain
arrogance in insisting that people in those local communities are
going te pass unconstituticnal acts.

Mr. Boges. No, no——

The CHAIRMAN. No, no, just wait a second.

And that is what is suggested throughout your presentation on
this. If we let people in the local communities take action, which
they did in Boston, with regard to limiting or prohibiting billboard
advertising, sure they are still going to be able tc get Sports Illus-
trated down there. But they think that those limitations can have
some beneficial impact. And you have got a number of other com-
munities that say we also can have some impact. We do not want
those ads near the schools where our kids go or near the places
where they play. And they can make that judgment. And your re-
sponse is, well, they can still read Sports Illustrated, so we are not
going to permit them to take any step at all.

Mr. BoGes. No, no. My response, Mr. Chairman, is, first of all,
part of your bill aimed at children may well prohibit the Sports Il-
lustrated as well as the transit ad. It is unclear really as to wheth-
er your bill does that or does not do that. If you read it literally
and you did not have U S. Supreme Court decisions about the sand-
box and children, I think you could interpret it would be very im-
possible to have a national campaign of any sort that was not in
some way aimed at children. So you probably could not have a na-
tional campaign.

I am not saying that localities would necessarily enact unconsti-
tutional provisions. I am saying that they could all enact constitu-
tional provisions. You put them all together, it will basically make
it impossible to have free speech about that product, because it is
Just impossible to comply with that many different and very odd
regulations.

The CHAIRMAN. Well. there is no advertising prohibition on
newspapers.

Let me go into this other issue. To your knowledge, has the ciga-
rette companies ever asked an advertising agency to be careful in
designing a promotion campaign not to recruit new smokers?

Mr. BoGGs. I do not know, Mr. Chairman. The people to really
ask about that would be the American Association of Advertising
Agencies. That is one of the groups that we do represent today.
They would be delighted to come and testify. They asked to testify
and have not yet heen allowed to testify.

The CHAIRMAN. Do you think that their advertising does recruit
new smokers yourself?

Mr. BoGGs. Recruit new smokers?

The CHAIRMAN. Yes.

Mr. BoGGs. Yoo mean a personal opinion?

The CHAIRMAN. Yes

Mr. BoGaes. My personal opinion is just a personal opinion. I
think that most people really know that tobacco is bad for you. I
thirk that what advertising woes is bring you to one brand or an-
other. It is my understanding that if you change the market 1 per-
cent of a brand of advertising, it is five hundred and some million
dollars to the company. So, there is a huge amount of competition
to try to get a 1 percent difference of market share.
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The CxsalrMAN. Do you think the adveriising does recruit new
smokers?

Mr. Bocos. ! just do not know. I really do not know. 1 smoke
without it. I wish I did not. .

The CuairMAN. Do you think advertising could prevent people
from starting to smoke?

Mr. Bogas. I think clearly that more speech and more informa-
tion is very effective in terms of preventing people from smoking. I
think that that is what you ought to be concentrating on.

The CaAIRMAN. I think you indicated that you wanted to submit
some testimony for the record within the 15 days. We would be
glad to place it in the record.

Mr. BocGs. What we would like, Mr. Chairman, is to have a
couple of constitutional experts do a really decent piece on the free
speech issue.

The CHAIRMAN. Before yielding to Senator Dodd, I would like to
clarify for the record the language of the provisions which you are
concerned about, the section 955 provisions, that would enable
State and local governments to enact additional restrictions on the
advertising, promotion, sale or distribution of tobacco products to
persons under the age of eighteen and on the placement or location
of advertising for tobacco products displayed within its geographic
area. Nowhere in the provision does it empower States ur localities
to enact legislation in violation of the Constitution.

If you want to add to that particular provision that we are not
going to permit any statute that does nut meet the constitutional
require ments, I certainly have no objections to that.

Mr. Bogas. Mr. Chairman, I think that that will be very helpful.
I think that wouid be something worth adding to the bill.

I think that either you have a different version than I have, you
read an “and” on the placement or location of advertising. I have a
version with “‘or’ on the placement or location of advertising for
tobacco products.

I think there are two tests, not one.

The CualrMAN. If you look at the one that has been introduced,
it is the one I referred to.

Mr. Boggs. It is now “‘and’?

The CHAIRMAN. That is correct. Yes, that is the way it has been
introduced.

Senator Dodd.

Senator Dopp. Thank you, Mr. Chairman.

Charlie, it is a pleasure to see you again. I think we were elected
in the same year. | am getting white hair. You had white hair back
then.

Mr. WHITLEY. That is right.

Senator Dopp. Let me ask you, if you can, to go back and take a
review with me on the 1964 voluntary self-regulation of the tobacco
industry. That was the year that the industry established its own
cigarette advertising code. I wonder if you might share with the
committee what the major tenets of that code were and in your es-
timation nhow well and how effective that code has worked over the
last 20-0dd, 25 years, and does the industry adhere fully to the code
in your estimation.
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Mr. WartLey. Essentially what that code did was to say the in-
dustry will no longer advertise, for example, on college campuses
or in any kind of publications that are designed primarily for
young people such as college newspapers or Seventeen magazine,
that sort of thing. The accompanying sampling code provided that
there would be no sampling of cigarettes to minors or any sampling
at areas that were close to concentrations of young people, that in
the sampling of cigerettes, passing out of samples, that people
would be, those who did the actual passing out would be carefully
instructed to ascertain that the person, (1) was a smoker and, (2)
was 21 years of age. And if they had any doubt, either not to give
the sample to the individual or to require some sort of identifica-
tion. That has been done as a part of the sampling code.

As the Senator pointed out, we do not use athletes, well-known
athletes either active or retired. We do not show people who have
just engaged in or are about to engage in strenuous physical activi-
ty as smoking. We do not show people smoking in some kind of an
exaggerated manner. Those are the basic tenets of the code. I do
not have it in front of me, Senator, but essentially that is what it
provides for.

The next part of your question was, how has it worked?

Senator Dopp. Let me ask you a question on the first part.

Mr. WHrTLEY. All right.

Senator Dopp. The rationale for that voluntary code, is it fair to
draw the conclusion, was because to do that is apt to promote ciga-
rette smoking on the part of younger people, or was there some dif-
ferent rationale?

Mr. WhiTLeEY. The purpose was to avoid any appearance even of
advertising to young people or even doing it to the extent that it
might have been done prior to that time such as sampling on col-
lege campuses or advertising in college newspapers and things of
that nature.

Senator Dobp. But it was the conclusion of the industry that that
was not the case, it was merely the perception? Or had the indus-
try concluded that in fact there was a relationship?

Mr. WHiTLEY. It was a change in some of the advertising and
marketing practices. [ just gave you one example such as sampling
on college campuses, advertising in college newspapers. That was
an industry practice, a specific one which was discontinued.

Sena‘;or Dopp. OK, if you go to the second part: how effective has
it been?

Mr. WaiTLEY. Well, I would go back to what I szid in my princi-
pal statement.

Senator Dobp. Again, I come back to the point, the purpose was
to try and——

Mr. WHITLEY. Yes.

Senator Dopb [continuing.] At least do the perception that we
would not promote cigarette smoking among younger people.

Mr. WaiTLEY. That is right. Well, 29 percent, about the time that
this and other activities restricting advertising and merchandising
began to take place and educational efforts and the labeling, and
all these things combined, about 29 percent of youngsters under
the age of 18 were smokers. That has now dropped to 21. It fluctu-
ates, it has for the last 4 years, it has fluctuated back and forth
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between 18 and 21. So, you have had about a 10 percent drop. The
total of the actual drop is more than that. The drop has been from
29 percent to about 21 or 18 percent. So, there has been a signifi-
cant drop in the incidence of smoking by young people.

Senator Dopp. Although there is a higher increase ot smoxing
among younger people than there ever has been before, is that not
also true? In other words, children under the teenage years, getting
into the age of twelve and below, those numbers have actually in-
creased, have they not?

M;:. WHITLEY. ] do not have data on that immediately in front of
me. | have heard assertions to that effect.

Senator Dopp. I have that data in front of me, it asserts that. De
you have any data that would negate that?

Mr. Waur LY. Not immediately in front of me. Again, the data I
have is not specifically, does not specifically cover 11-, 12-year olds,
if that is what you are talking about.

Senator Dopp. That was a concern, that actually the age has
been dropping.

Second, and again if you have information and statistics that
would contradict this. I would be interested in them, but a survey
done among high school students, of those who are smoking, some
95 percent indicate that they intended to quit within 5 years, but
that in fact only 25, or a quarter of that number who are smoking
actually succeed in quitting the habit. A full 75 percent of that
smoking popuiation continues to smoke after the 5 year period.

Mr. WhiTLEY. Well, I do not know how long after the 5-year
period or how long the period of time that survey covered. As we
testified earhier, the surgeon general's 1988 report, I believe it was,
on smoking and health indicated that {1 miliion Americans have
quit smoking And the statistical abstract goes further and points
out that half of the people who ever smoked have quit smoking

Senator Dopp A lot of them may not be around.

Mr WHITLEY. Well, that was talking about people who gave up
tbe habit

Senator Doon And are still with us

Mr. WritLEY. That is correct.

Senator Dopp | would like vou to check on that number, those
statistics of those, the high school students. because it raises the
question of whether or not the voluntary code has been effective
with younger people

Mr WiiTLEY. Well. you know. [ do not think anything is going to
be 100 percent effective—-—

Senator Dopp. N¢, 1 am not suggesting——

Mr. WHITLEY [continuing.] To persuade Americans of any age not
to take up habits that involve some sort of a health risk. I do not
believe any kind of 4 program is going to be a hundred percent ef-
fecuve. But I think 1t needs to be pointed out again that the Jour-
nal of the Ametican Medical Association in 1987 reported on a
study, a survey made of some 895 high schoo! students, and 98 per-
cent of them believe that smoking was a health risk and could
identify specific parts of the body that they thought would be ad-
versely affected by smoking. You know, when they are educated to
that extent and they believe it to that extent, I do not know what

163




ERIC

100

you do beyond that to affect people making certain choices. They
may be wrong choices.

Senator Dopp. Do you think younger people—you mentioned how
harmful it is—do you think they are also aware of the addictive
nature of smoking?

Mr WaitLEY. Well, it is hard for me t~ believe, Mr. Chairman,
you and I are not the youngest people in the room, but when I was
a youngster that age I had no doubt in my mind that cigarette
smoking was habit forming, that if you started smoking cigarettes
you would probably develop the habit. And it was not a habit that
was very easy to give up. I do not think that is anything new. I
think people know that. But the word addictive now is something
else. When you start saying that cigarette smoking is addictive, you
are beginning to equate it with hard drugs like cocaine and crack
and heroin, and these things which are mind-aitering substances
and which are illegal substances. And to suggest to a young person
by hanging the word addictive on cigarettes, that it is about the
same thing to smoke a cigarette or to smoke pot or to snort cocaine
or smoke crack or mainline heroin, that is sending the wrong mes-
sage.

Senator Dopp You and I do not disagree over the fact that there
are strong habit forming qualities to cigarette smoking. Using the
medical term addictive is one I would use, but I appreciate the fact
there are some people in the medical profession who disagree with
the usage of that word But nonetheless there is a significant habit
forming quality to smoking that you and I——

Mr WHiTLEY. People develop the habit of smoking, as they aevel-
op many other habits.

The CHAIlRMAN. If the Senator would yield, the testimony is over-
whelming before this committee that one of the principal problems
that young people are facing is what they call gateway drugs, and
tobacco is right there. You are going to fly right in the face of
sound medical results, as the tobacco industry has over the years. |
am not going to let that go unchallenged. There is no question that
nicotine is an addictive substance. And I do not think you want to
state, to leave the record to indicate to us that you do not believe
that it is, do you?

Mr WHITLEY. Again, Mr. Chairman, when you use the word ad-
dictive, we think that is th- wrong word. The World Health Orga-
nization does not even use the term addictive anymore. They say 1t
has been misunderstood. Dr. Koop in 1982 said that American teen-
agers were addicted to video games. We hear it said that people are
addicted to food, they are addicted to a lot of things. But when you
use the word addict or addiction, the ordinary person conjures up
visions of somebody nodding off on heroin in a ghetto alley or
somebody surreptitiously snorting cocaine in a rest room or puffing
crack through a pipe. And it is not right to put cigarettes in the
same category and those mind-altering illegal drugs

Sernator Dopp. Clearly there are distinctions, there are distinc-
tions within the pharmaceutical products. As someone who has
been a smoker, 1 will tell you firsthand, T mean we may quibble
about the word addiction in different ways, but as someone who
has gone through the quitting process, I cannot speak firsthand ob-
viously about cocaine or crack but I can tell you about smeking.
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And it is damned hard to quit. Now, you can call it habit forming.
You can call it a problem I may have. But I want to tell you it was
hard to keep my mitts off that pack of cigarettes. For whatever
reason, that is as close to an addiction as I am familiar with.

Mr. WrTLeY. But you did it, Senator. You are one of those 41
million who did it and without any help. .

Senator Dopp. I am struggling. I am still struggling, I can tell
you. And I know several of my colleagues who are still struggling
with it. I made the commitment, but I will tell you it is tough. If
that is not an addiction, I do not know what is.

The CHAIRMAN. If the Senator will yield, in the 1987 Surgeon
General’s Report, he has labeled it addictive.

Mr. WHrTLEY. Yes, he has.

The CHAIrRMAN. All right.

Senator Dopp. I want te get to the constitutional question a bit,
because I was reading this Houston Electric and then the follow-on
case. | see Floyd Abrams here, who is an acknowledged expert in
this area, or Mr. Boggs, eitl.er one. But the Houston case and the
Puerto Rican case, the Posadas case, where the issue in the Posa-
das case was gambling in Puerto Rico. And yet there the conclu-
sion wu. reached that even though legal and even though there
was nothing misstated in the advertising regarding gambling, legal
gambling in Puerto Rico, the courts upheld the right of the locality
there to ban advertising over a legal activity, because there was a
substantial State interest, was the argument, I think the bottom
line argument there.

So, you did not have to prove that it was habit forming. You did
not have to prove that the advertising was incorrect or fraudulent.
You did not have to establish any of the things that we have been
discussing here today, merely that the State drew the conclusion
that this was something that they felt they have a State interest in
and thevefore banned the advertising.

Why would that be any different than in the sense that the Fed-
eral Government taking that position using that same logic of
those two cases?

Mr. Bogas. The Posadas case, Mr. Dodd, basically said the gam-
bling, which had been illegal in Puerto Rico, was made legal in
Puerto Rico. As a condition to its legality, they basically said you
could not advertise gambling to local Puerto Rican residents. You
could advertise to Senator Dodd all you wanted to encourage him
to come to Puerto Rico and gamble but you could not advertise to
loca] residents. So, the resi distinction between that case and the
other case, first of all, it was an illegal activity made legal. There
was a condition put on the legality of the activity.

Second, Puerto Rico is quite different than——

Senator Dopp. Are you suggesting that had it been a legal activi-
ty and that they had then decided to ban the advertising, the
courts would not have reached the same conclusions?

Mr. Boggs. They may well not have, that is correct. That is cer-
tainly the consistency of most of the commercial speech decisions
in the United States involving States.

Senator Dopp. | understand.
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Mr. Bogas. Puerto Rico, as you also know, is quite different than
a State. It is a Commonwealth. It has got very different status in
terms of its citizens.

Senator Dopp. But it was & U.S. Supreme Court decision of the
United States—- )

Mr. Boges. Involving citizens of the Commonwealth of Puerto
Rico, that is correct.

Mr. ABrams. Could I just add, Senator Dodd, that there has been
a good deal of variation in results in commercial speech cases since
the U.S. Supreme Court first held in the late 1970s that cornmer-
cial speech was entitled to at least some First Amendment protec-
tion. And vhe courts have gone up and down the scales about quite
how far First Amendment protection shall be afforded.

I think it is true to say that this is an area which is harder to
predict in terms of futu.e rulings than a lot of other areas. But I
think it is also true to say that not only is the protection for com-
mercial speech still recognized but that the reasons that we protect
commercial speech are still valid reasons. I mean, when at the very
beginning of this process the U.S. Supreme Court said that the free
flow of commercial information is indispensable to our predomi-
nately free enterprise system, they were making a value judgment
that it was a good thing for the public to have more rather than
less information about commercial products as well as political or
social matters.

It is my view that if that remains the view of the U.S. Supreme
Court, and I think it does, that when they are confronted with the
question, as they have not been yet, of a total ban on cigarette ad-
vertising or liquor advertising or a situation such as Senator Ken-
nedy suggesteg earlier about a total ban on billboard advertising in
a major area at least, that it will not only be a close question, be-
cause there are votes both ways, for sure, on the U.S. Supreme
Court on that, and that there is not only a decent, a good argument
that it would be unconstitutional to have these total bans, but I
think that there is a really good chance that at the end of the day
that that is what the U.S. Supreme Court may say.

I do not think that anybody can honestly tell you in this area
that they can predict with any sense of assuredness where the
Court is going to come out. But what they can tell you is that if
you really believe that the protection of commercial speech means
anything, that it 1s a good idea, that if you start talking about
either banning a lot of commercial speech or encouraging States to
do so about lawful products, that you are at least walking in a very
treacherous area.

Senator Dopp. I understand that. I again have the highest
regard—I should say it is a please to see you here, someone I con-
sider a personal friend as well and have the highest regard for
your ability. But let me quote from Judge Rehnquist at the time in
that decision. He said the State has a legitimate interest to protect
the health, safety and welfare, it constitutes a substantial govern-
ment interest. He was talking about States there, and I presume he
was not trying to make a distinction between a Commonwealth and
a State. And I appreciate the academic consideration. But certainly
I presume society would react because on the issue of pornography,
again the academic pesition on something that may offend one’s
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local sense of good taste, that we would not have too much difficul-
ty in prohibiting or banning certain types of advertising to promote
certain products if they were to fall into the area of pornographic.
Am I correct in that? Do any of you disagree with that?

Mr. ABraMs. As long as it was obscene as constitutionally de-
fined. But what you cannot do, for example, notwithstanding what
I will bet is 85 percent of the American public supporting it, is to
ban dial-a-porn on television. You cannot do it. It was a nine to
nothing vote within 2 years by the U.S. Supreme Court saying we
cannot reduce——

Senator Dopp. What if prostitution were legal in the jurisdiction
and they decided they just did not want to have it promoted
through billboard advertising? Do you think the Court would have
difficulty in suggesting that that might violate the health and wel-
fare of a local community and suggesting that even though legal,
we are going to uphold the local jurisdiction’s right to restrain pro-
motion of the activity?

Mr. ABrams. | think it will be a close case. The reason it sounds
like an absurd answer, if you will, is that it is not likely that in
large areas of the country prostitution or drugs, say, will be legal.
Suppose we legalize marijuana: fair question. Would we then say as
a society, would the First Amendment then tell us that we could
not ban advertising of marijuana? I think there would be a very
good argument for it.

I thirk what comes with legalization is that you have to trect
something as a lawful product. And I think, if I may say so, a lot of
the testimony today seemed based on the notion that cigarettes are
so bad, so offensive, so terrible that they should be treated as
almost a status offense, a criminal offense, a war crime. We cannot
do that with a lawful product.

Senator Dopp. Again, we are looking here at the power to regu-
late, it is limited in one sense, but the ability to regulate the activi-
ty. For instance, in Connecticut we ban the sale of tobacco to
minors. I do not know how well controlled that is. But having
upheld the right for the State to regulate the activity, it seems to
me, that you would also be, I think, hard-pressed to argue that
they could not also regulate the promotion of the activity.

Mr. ABrams. Oh, I agree, that if you can ban_the activity, you
can also ban advertising. The question is, if you do not ban the ac-
tivity, can you ban advertising? Now, Posadas is authority for that,
Senator Dodd, you are not wrong to cite Posadas to us. What I am
saying is that the law remains in a State of flux, and that in my
view the policy reasons for protecting commercial speech remain
strong enough and valid enough and that there is a good enough
chance for the U.S. Supreme Court to reassert them that in this
type situation that the section 955 is at least asking for trouble.

Senator Dopp. Let me cite one more, just for the record, the
Board of Trustees v. Fox, in 1989 in that case, where, among other
things, the Court held there that restrictions need only be reason-
ably related to substantial governmental interest, which wou’d
seem to make even a stronger case than the Posadas did in terms
of the ability to ban the advertising.

Mr. ABrams. I would just reassert my last answer to you and to
say again in very brief terms, Senator, that I am not urging on you
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that the law is clear. What I am urging on you is that it is unclear
and I am urging you to stay away from the treacherous shoals,
unless you really have to get there, of asking for a major, tough,
First Amendment challenge here.

Senator Dopbp. I think your caution is a wise one. I think we are
wiser to proceed with caution, unless one draws the conclusion that
there is a direct relationship here between the activity and the
health and welfare of those who abuse it and whether or not that
activity promotes further use of it. For my own part, ] am drawn
more to the conclusion that that is the case.

Looking at advertising in magazines and so forth, it seems to me,
I guess all of us in this business, sitting on this side of the table
may look at advertising through a finer strainer, if you will, than
others may because we use it so often ourselves in political activi-
ties. But nonetheless, it seems to me quite clear that there is a
clear message that there is nothing adversely affecting one’s health
by doing this, because you see people who are tremendously
healthy-looking or having just completed some health-related activ-
ity. Whether or not they are proficient at it or not is, it seems to
me, irrelevant. The fact is they have just played one hell of a game
of tennis or they have just finished one great game of squash or
something else, and they have torched up a cigarette so that that
activity has no adverse effect on their ability to perform and the
activity they have just completed. Or in an academic environment
or women looking at some male who is s:noking with something
less than interest in his intellectual abilities. It seems to me it is
quite clear what the linkage is there. At least that is my sort of gut
reaction, that that is the case.

If it is designed to promote new usage rather than arguing over
which brands one would use, then you can have a much easier time
getting beyond the caution in terms that you have suggested and
one that I think is worthy of mention.

Thank you, Mr. Chairman.

The CrAIRMAN. Thank you very much.

Scott, you have been verv patient. We try to move the hearing
along quickly, but I always feel that we shortchange those who are
later in the testimony. But we will include your statement in its
entirety in the record. We have a leadership caucus which starts in
just a few moments. Perhaps you could make that case, summarize
it concisely in a reasonable period of time. We are very much inter-
ested in your testimony. I know of the work that you have done in
this area, and it is very important for us to have this information.
Whatever you can do to accommodate us, we would appreciate it.

Mr. BALLIN. Thank you, Mr. Chairman. I will be as quick as I
possibly can.

STATEMENT OF SCOTT D. BALLIN, COALITION ON SMOKING OR
HEALTH, WASHINGTON, DC
Mr. BaLLN. Mr. Chairman, as you know, our three organiza-
tions, the American Cancer Society, the American Lung Associa-
tion, and the American Heart Association, ,uve endorsed your leg-
islation. We need to do a lot more in the area of tobacco education
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and regulation if we are going to have any significant impact on
this Nation’s leading preventable cause of death.

In the next several minutes what I want to do is concentrate on
why we believe your legislation is so desperately needed. In spite of
what the tobacco industry claims, these deadly products are the
least regulated consumer products in the United States.

In the 3 hours that willi have passed since this hearing com-
menced, over 125 people will have died in the United States from
cigarette smoking. They will continue to die uatil the Congress of
the United States acts and acts decisively.

Mr. Chairman, the lack of regulation and contro} over tobacco
products is historical, economic and political. The one thing it is
not, it is not logical. Tobacco products have been exempted from
every major health and safety law in the United States, including
the Consumer Product Safety Act, Toxic Substances, Fair Packag-
ing and Labelling, and the Hazardous Substances Act.

The tobacco industry has the most irresponsible corporate record
in the United States. This is an industry that still refuses to this
day to acknowledge that their products cause cancer, hearth dis-
ease and emphysema.

Mr. Chairman, I want to address what we view as a number of
major areas in need of congressional action, many of which are
contained in your legislation, some of which we hope will be added
as your bill moves through the Senate. To begin with, tobacco prod-
ucts need to be regulated as we regulate other products that
present potential health and safety risks to the public such as foods
and drugs. In the case of tobacco, it is not just a potential risk; it is
a serious and well-established risk.

Is it not ironic that in spite of the fact that tobacco contains nico-
tine, a deadly drug described hy Surgeon General Koop as addictive
as cocaine and heroin, we are powerless to control its use in ciga-
rettes and other tobacco products? Is it not a travesty that in addi-
tion *o the fact that tobacco in and of itself kills, the tobacco indus-
t:y 15 under no regulatory constraints from adding hundreds if not
thousands of chemical udditives to their products?

To put this lack of Federal control over health and safety of
these products into further p2rspective, we have all heard and seen
the imminent threats from the Chilean grapes containing arsenic
and the one you mentioned, Perrier water tainted with benzene,
and immediate reactions of the public and the Federal Government
to protect our health. Both of these substances have been identified
in even greater quantities in tobacco smoke, but the government
has done nothing for those products.

Even Philip Morris recognized this tragic inconsistency. An in-
ternal 1959 Philip Morris document released 1n a tobacco litigation
suit notes: If the food and drug laws were ever applied tc ciga-
rettes, certain constituents like arsenic and other insecticides and
certain minor smoke constituents might have to be regulated.

In spite of Philip Morris’ fears and in spite of over 20 years of
attempts to bring tobacco under Federal control, these health relat-
ed concerns remain unregulated and unresolved.

Mr. Chairman, 1 want to turn my attention now to what Secre-
tary Sullivan and others touched on this morning, and that is the
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advertising, promotion, distribution and sale of tobacco products
targeted 1 t children, women and minority populations.

For toc long we have listened to the to’.acco industry assure us
that they do not want young people to smoke, that their advertis-
Ing is aimed merely at brand switching, that they do not sample
and market to children, that they adhere to a vo untary advertis-
ing and regulatory code adopted 25 years ago, and that somehow
because we in the health community are concerned about their tar-
geting and marketing strategies aimed at women and minorities,
we are both sexist and discriminatory. This is an industry which
think, somehow they can buy the Constitution and the Bill of
Rights with t', “r corporate profite and then convince us that they
want to prote  sur rights as individual citizens.

One has to « « whose rights are be(')ua% violated. Does and should
an industry have a right to kill 390, Americans each year for
the sake of billions of dollars in profits? Does an industry have a
right to advertise and promote and hand out sample of a product
that is as addictive as cocaine and heroin? Does an industry have a
right not to disclose to the public what it is putting in those prod-
ucts in the form of potentially dangerous additives?

I would say that does not the public have a right to be protected
from these and other abuses by the tobacco industry? To borrow
one of their own propaganda campaign phrases, Mr. Chairman, we
have had enough, and enough is enough.

I would like to take the last couple of minutes to focus on some
of the advertising and the First Amendment issues that were dis-
cussed here earlier. While your bill does not directly address the
issue or prohibiting or restricting cigarette adverts ements, 1 do
want to take the opportunity o0 address what we fee. the U.S. Su-
preme Court has said about this issue.

We have heard all the arguments on both sides of the First
Amendment. We know what the U.S. Supreme Court said in Cen-
tral Hudson Gas and in Posadas and most recently in the Board of
Trustees of the State University of New York v. Fox. In Posadas
Justice Rehnquist wrote on behalf of the Court that if the legisla-
ture has the power to prohibit certain conduct such as cigarette
smoking, then it also has the power to take the less intrusive step
of allowing the conduct of reducing demand through restrictions or
bans on the advertising of that. The U.S. Supreme Court has said
that those restrictions need only be reasonable.

Is it reasonable to restrict or prohibit advertising and other pro-
motional practices of chis addictive killer when it is promoted with
things that imply that with its use come success, attractiveness,
athletic ability and sexuality? Is it reasonable to restrict or prohib-
it its advertising when we know that at least 3,000 children are
trying cigarettes for the first time each and every day and that
cigarettes often serve as a gateway drug for other drug abuse prob-
lems? Ani is it reasonable to restrict advertising and promotion of
these deadly products because of the tobacco industry’s flagrant
failure to take voluntary actions it promised 25 years ago?

Obviously, Mr. Chairman, the answer has to be yes.

Clearly, Mr. Chairman, we have a lot to do in our battle against
this major killer. While we spend billions of dellars to fight illicit
drug use which is killing tens of thousands of Americans, the
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Office on Smoking and Health’s budget remains at a low figure of
$3.5 million. The tobacco industry spends almost twice as much in
1 day to promote the use of tobacco than the Office on Smoking
and Health spends in an entire year. This is a national travesty.

I want to thank you, Senator Kennedy, and other members of
the committee for giving this important issue the priority it de-
serves. We pledge to work with you to insure that this legislation
becomes law. Thank you.

The CHAmrMAN. Thank you very much. Without objection, your
prepared remarks will be inserted in full into the record.

[ he prepared statement of Mr. Ballin follows:]

PREPARED STATEMENT OF SCorT BALLIN

Senator Kennedy and members of the committee, my name s Scott Ballin Today
I appear before the commuttee on behalf of the three largest voluntary health orga-
nizations 1n the United States the Amenican Cancer Society, the Amencan Heart
Association, and the American Lung Association Together, these organizations rep-
resent over > mihon dedicated volunteers—volunteers whose sole gual is to keep
America healthy

As you know Mr Chairman. our organizations are ia full support of your legisla-
tion We believe, as you and Senator Hatch do, that we need to do much more 1n the
area of education and regulation of tobacco products, if we are gomng to have any
sign.ficant impact on this Nation's leading preventable cause of death

For the next several minutes | want to concentrate on why your legislation is so
desperately needed

In spite of what the tobacco industry claims. and in spite of the fact that tobacco
products account for approximatel, 390,000 deaths each year, t"iese deadly products
are tue least regulated consumer products in the United States In the three hours
that will have passed since this hearing commenced, over 135 people will have died
in the Umted States from vigarette smoking They will continue to die untii the
Congress of the United States’ acts, and acts cecisively

Mr Chairman, the lack of regulation and control over tobacco products are histor-
1cal. economical. and political——not logical

Tobacco products have been exempted from every major health and safety law 1n
the Lnited States, including the Consumer Product Safety Act., the Toxic Substances
Act, the Fair Packaging and Labeling Act, and the Hazardous Substances Act.

The tobacco mndustry has the most irresponsible corporate record in America This
an industry who still refuses to acknowledge the incontrovertible scientific fact that
their products cause cancer, heart disease and emphysema

Mr Chairman, | want to address what we view as a number cf major areas in
need of Congressional actton—many of which are contained in your legislation,
~ome of which we hope will be added as ¥our bill moves through the Senate

As | stated. tobacco products have unfortunately been exempted from all major
health and safety laws in the United States We think that that needs to be
changed Tobacco products need to be 1eguluted a> we regulate other products that
present potential health and safety rishs to the public. su.h a> foods and drugs In
the case of tobacco. 1t 1sn't Just a potential nish, 3 is a scrious and well established
ri=k

Tor 1 1t 1ronic that 1n <pite of the fact that tobaccy contains deadly nicotine, a drug
described by the surgeon general as addicive 9s cocaine and heroine. we are power-
less 10 control is use N cigarettes and other tobacco products” Isn’ it iromic that
this addictive substance, when not used in cigatettes, 1s in fact strictly regulated by
the FDA. and has resuited n products. actually lese harmful than tubacco, being
banned from sale in the market place”

Isnt it a travesty that in addition tu the fact that tobacco in and of itself, kills,
that the tobacco 1ndustry is under nu regulatory constraints from odding hundreds.
i not thousands of cherical additives to tobacco” Not only does the public not
krow what 15 being added to tobacco products, no Federal agency monitors whether
these additives, when burned. can produce pharmacotogical results i! 1t are harmful
or even deadly No government agency has any authonty to require the public dis-
closure of these additives, or the authority to remove additives, found to be harmful
The ndustry's argument of “trade secrets” 15 me-ely a smokescreen 1f the FDA can

1ii !




108

require disclosure of ingredients in foods, then surely similar requirements can be
apphed to disclosure of ingredients in tobacco.

Isn’t 1t & travesty that the t DA has the authority to remove cancer causing addi-
tives 1n fooda. and the Federal Government is powerless to do anything for a prod-
uct that causes nearly 125,000 lung cancer deaths alone each year?

It is well accepted that the industry uses low-tar and nicotine advertising and pro-
motion to convince smokers and nonsmokers alike that these products are somehow
“safer, “heaithier,” and less addictive.

We are distressed that the industry has been free to make these imphed claims
about their products without any requirements of substantiation. Whle touting
claims of reduced “tar” and “nicotine,” the industry does nothing, nor is 1t required,
to tell the public about the 4,000 constituents in tobacco smoke. The 1989 Surgeon
General’'s Report noted that some 43 carcinogens have been identified in tobacco
smoke.

To put this lack of Federal contrel over the health and safety of these products
mnto further perspective, we've all seen and heard of the imminent health threats
from Chilean grapes containing arsemic and Perrier water tainted with benzene and
the 1immediate reactions by the Federal Government to protect our health. Both of
these substances have been identified, and in greater quantities, n tobacco smoke,
but FDA has been powerless to act. Even Phihp Morris recognizes the tragic incon-
sistency An internal 1959 Philip Morris document, released in a tobacco htigation
suit notes,

“1f the food and drug laws were ever applied to cigarettes, certain constituents
like arseme and other insecticides and certain minor smoke constituents might
have to be regulated

And 4, 1n in 1963, another internal memo to the Philip Mornis research director
notes

"We believe the next medical attack on cigarettes will ke based on the co-cur-
cinogen idea With hundreds of compounds in smoke. this hypothesis will be
hard to contest.”

In spite of Philip Morris™ fears and in spite of over 20 years of attempts to bring
tobacco under Federal Government control, these health related concerns remain
unregulated and unresolved It's clearly time for Congress to bring tobacco under a
iealth and safety regulatory scheme.

[ want to now turn my attention to a subject which Secretary Sullivan has
touch~d on, and that 1s the advertising, promotion, distribution and sale of tobacco
products targeted at children, women and minonty populations.

These are areas which also warrant immediate action on the part of the Congress
For too long, we have listened to the tooacco industry assure us that they don't
want young people to smoke, that their advertising is aimed merely at brand switch-
ing. that they don’t sample or market to children, that they adhere to a voluntary
advertisng and regulatory code adopted 1n 1964, and that somehow, because we in
the health community are concerned about their targeting and marketing strategies
aimed at women and minorities, we are sexists and discriminatory This 1s an 1ndus-
try which thinks that somehow they can “buy” the Constitution and Bill of Rights
with their corporate profits, and then convince u, that they want to protect our
rights as indiidual citizens One has to ask whose rights are being violated

—Does and should an industry have a right to kil 390,000 Americans each year
for the sake of billions of dollars 1n profits”

—Does an industry have a right to advertise, promote, and hand out samples of a
product that 1s as addictive 2s cocaine and heromn?

—Does an industry have a nght to target children with mislea iing advertising
that suggests that the product wiil somehow make one more successful, sexually
attractive, athletic and sophisticated?

—Does an ndustry have a nght to not disclose to the pubhc what 1t 1s putting 1n
its products i the form of potentially dangerous additives?

1 would say. doesn't the public have a right to be protected {-om these and other
abuses by the tobacco industry?

To borrow a phrase from one of the mdustry's own propaganua campaigns, we
say, "Enough 1s enough”

Contrary to the claims of the tobacco industry and its allies, the advertising, pro-
motion, and marketing of tobacco products constitutes a health threat to the Amen-
can publc These practices encourage young people to begin to smoke, and to con-

RIC 112

Aruitoxt provided by Eic:




Q

ERIC

Aruitoxt provided by Eic:

109

tinue to use tobacco as well. We've geen it 1n the United States, and now we are
seeing 1t 1n the Asian markets, where the industry is demanding that it be allowed
to advertise and promote its products to populations, such as women and children,
who historically have not smoked. The argument against the industry’s ludicrous
claim that advertising merely promotes brand switching is best expressed in a quote
from Emerson Foote, a former Chairman of the Board of McCann-Erickson, one of
the world’s largest advertising agencies:

“The cigarette industry has been artfully maintaining that cigarette advertising
has nothing to do with total sales. This is complete and utter nonsense. The in-
dustry knows it is nonsense. I am always amused by the suggestion that adver-
tising, a function that has been shovm to increase consumption of virtually
every other product, somehow miraculously fails to work for tobacco products =

In January of last year, experts met in Houston, Texas to discuss and make cec-
vmmendations to the Bush administration and the Congress on what were viev od as
the most important policy goals related to tobaceco and health. In addition tr soize
specific recormmendations on the need to regulate tobacco additives, and ¢ mstitu-
ents which I have al- :ady mentioned, the conference recommended the fo lowing:

—The establishmer.. of a Federal minimum age of 21 for the purchase of tobacco
prodllxcts, coupled with strong enforcement authority at both the State a 1d Fed-
eral levels.

—The prohibition of all tobacco sampling, dis: .ution of discounted produ. ts and
“coupoming ”’

—A ban on the sale of tobacco products through vending machines.

- The elimination of brand name promotions, including brand name sponsorships,
free sampling, ‘‘couponing, the display of brand names in connection with
events open to the general public, the placement of brand names or logos on
any consumer products, including but not himited to hats and t-shirts, sports
.ars and other sporting equipment, and the payment of any money to any other
person to engage 1n any practice prohibited by this provision

Aﬁ ll()ian on all tchacco-related advertising in locations where sports events are

e

—A lIimit on all remaining tobacco advertising to a “tombstone” format, as fol-
lows ‘No hurman figure or facsimile thereof, no brand name logo or symbo!,
and no picture other than the picture of a single package of the tobacco product
being advertised displayed against a neutral background. shall be used 1 any
tubacco product advertisement, provided that the product package displayed
shall be no larger than the actual size of the product package and shall contain
no human figure or facsimile thereof, no brand name logo or symbol and no
pictures "

The ads should be restricted to black print on white background, with type size
and typeface of the warning label. The tombstone restrictions also should apply
tu all tobacce packages The text on tobacco packages shall contain and be limit-
ed to brand name, in ingredients, “tar”, mcotine, and carbon monoxide levels,
curporate name and any other governmentally mandated information

Many of those recommendations are contained 1n your legislation, Mr Chairman
Mr Chairman, I want to put today's hearing, your legislation, and the need to
regulate tobawo products, into perspective In 1964, 25 years ago, Dr Luther Terry
released the first surgeon general's report on smoking, implicating cigarette smok
ing as a cause of cancer
Fearfu. that t'ieir products could undergo regulatory controls or even be banned,
the industi, Jdid what they continue to do so well today they put up a smokescreen
by uffering up a vuluntary advertising, promotional and sampling code designed to
pive the public and the government the impression that they are a responsible in
dustry For 23 years, there has been rothing but example after example of viola-
uons of this code
The cudes was purportedly developed to prohibit advertisements and sampling
practices aimed ai persons under the age of 21, as well as assuring that unproved
and unst.bstantiated health clairas were not made Mr Chairman, I'd like to submit
for the record cop:es of the industry’s codes.
In 1964, the industry readily and openly acknowledged that promotion efforts
which related cizarette smoking to “‘sophistication,” ‘‘sexual attraction,” “success,”
sucial prominence,” and “athletic ubility,” were 1n fact advertisements which ap-
pealed to young people They also stated that they would not use cartoon characters
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""he industry’s code further required that advertisements should not suggest that a
person’s attractiveness, appearance or good health is related to cigarette smoking.

To this day, the tobacco industry has claimed that it has adhered to this unen-
forced code. Some of the ads you see here today clearly show they have not and, we
submit, never will until Congress acts to prevent this type of advertising. Yet, they
have repeatedly acknowledged to Congress and the American public that the
themes contained in advertisements, such as those appearing here, are in fact aimed
at young people and do encourage young persons to smoke. To quote the former
Chasi)xgémn of the Tobacco Institute, Edward Horrigan, at a hearing before Congress
in 1982:

“In 1964 we adopted a cigarette advertising code prohibiting advertising, mar-
keting, and directed at young people . each company still adheres to the
principles of this Code.”

I think, Mr Chairman, this long-standing admussion of 25 long years speaks for
itself Isn’t it ludicrous and hypocritical that, now faced with proposed congression-
ally mandated restrictions on advertising, the industry changes its mind after o
years and says “no, advertising and pr< -10tion that carries such themes do not en-
courage young people to smoke, they merely are aimed at brand switching.”

Mr. Chairman, the point is that we have not really made much progress— ve're
exactly where we were on this issue 25 years ago. It’s time we stop waiting fcr this
industry to do what it has said it woula do for 25 years In that period of time, from
1964 to today, Mr Chairman, millions of pec,le have died from smoking cigarettes
How many more ace going to die while we debate the same old issues again and
again as if they've never be_n disc. -sed?

We believe 1t is time for the Con,, ss to get on with its business in properly regu-
lating tobacco products.

While S. 1883 does not specifically address the 1ssue of prohibiting or restricting
cigarette advertisements, I want to take the opportunity to discuss what the U.S.
Sup-eme Court has said about the 1ssue We've heard all of the arguments on both
sides of the First Amendment We know what the U S. Supreme Court said in Posu-
das de Puerto Rico Associates v. Tourism Company of Puerto Rico and, most recent-
ly, in Board of Trustees of the State University of New York vs Fox, or the so-called
“Tupperware’ case

In Posadas, Justice Rehnquist wrote, on behalf of the Court, that if a legislature
has the power to prohibit certain conduct —such as cigarette smoking—then 1t also
has the power to take the l»ss intrusive step of allowing the conduct but reducing
demand for the conduct through restrictions or bans on advertising for 1t

Wniting for the majonity 1n the “Tupperware™ case, Justice Scalia elaborated on
this

“[Wihile we have insisted that the free flow of commercial information s valu-
able enough to justify imposing un would be regulators the costs of distinguish-
ng the I urmless from the harmful,’ we have not gone so far as to
impose upon them the burden of demonstrating that the distinguishment 15 100
percent complete, or that the manner of restriction is absolutely the least
severe that will achieve the desired end What our decisions require 1s a ‘fit
betiween the legislature s vnds and the means chosen to at'compltsz those ends—
‘a fit that 1s not necessar:ly perfect, but reasunable, that represents not necessari-
Iy the single best disposition but une w hose scope 1s "“in proportion to the interest
served.” Far from eroding the essential pretections of the First Amendment,
ue thiak this disposition strengthens them To require a parity of constitutional
protection for commerciul and non commercial speech ;J,}f;awuld intite dilution.
sumply by a leveling process, of the force of the Amendment's guarantee with re-
spect tc the latter kind of speech ' " (Emphasis added /)

The “Tupperware” case, Mr Chairman, strongly reaffirms the conclusiun of the
earher decision 1n Posadas Two things contained in the excerpt from Justice Sca-
lia’s opinion are clear One, within broad limts, it 15 the US Congress which has
the authority to determine what the restrictions on con mercial speech are to be
Two, the restrictions must only be “reasunable” to do everything we can to discour-
Jge smokers and nunsmokers alike from taking up the addiction or prolonging their
addiction when this product 1s killing 400,000 Americans eact year

ls it reasonable to restrict or prohibit advertising and other promotional practices
of this addictive, killer product when it ts promoted with themes that imply that
with its use comes success, attractiveness, athletic ability and sexuality? Is it rea-
sonable to restrict or prohiLit its advertising when we know that at least 3,000 chl-
dren are trying cigarettes for the first time each and every day and that cigarettes
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often serve as a gateway to other drug abuse problems? Is it reasonable to restnct
advertising and promotion of these deadly products because of the tobacco industry’s
flagrant failure to take voluntary actions it promised 25 years ago?

Obviously, Mr. Chairman, the answer has to be yes. By restricting tobacco adver-
tising we are not embarking on a “slippery slope” as the industry and its allies
claim. Tobacco is, first of all, a unique product in our society, one that, as I men-
tioned, would have been banned by the Congress a long time ago by other health
and safety statutes, except for the fact that the industry, through it's political
might, over the years has been able to have it excluded from such laws as the Con-
sumer Product Safety Act, the Toxic Substance Act and the Hazardous Substances
Act, to name a few.

Second, it is the Congress who must carefully assess, on a product by product
basis, which products warrant restrictions in advertising and promotion. And, Mr.
Chairman, the Congress has already done this on numerous occasions. We are not
breaking “new” ground in recommending the regulation of tobacco advertising. Con-
gress gave the FDA the authority to regulate the advertising of drugs and, in cer-
tain instances, food.

In the case of prescription drugs (and one can easily argue that tobacco products
are drugs), the Congress’ and the FDA's rationale for restricting their advertising,
promotion and sale is obvious. Failure tc do so would encourage their use—tanta-
mount to drug pushing. Can you imagine allowing Valium to be advertised in a
similar fashion to tobacco products? I can gee it now: the Virginia Slims woman
says, “I've come a long way, baby. I calm down and relax with a Valium, and you
should too” Isn’t it reasonable that tobacco products be held to at least the same
standard as other legal drugs?

In all of the debate over whether advertising affects consumption of a product and
encourages people to use that product, we seem to have forgotten what the U.S. Su-
preme Court has said about the level of proof needed. In both the Central Hudson
aud Posadas cases, the Court, with little discussion or fanfare, acknowledged that
advertising serves to increase demand for the product. In Central Hudson, the Court
stated:

“The State’s interest in energy conservation is directly advanced by the Com-
mission Order at issue here There is an immediate connection between advertis-
ing and demand for electricity. Central Hudson would not contest the advertis-
ing ban unless it believed that promotion would increase sales.”

And 1n Posadas the Court again applied a “common sense”” approach with respect
to the affects of advertising on the demand for a product, stating:

“Step three asks the question whether the challenged restrictions on commer-
caial speech ‘directly advance’ the governments asserted interest. The Puerto
Rico Legislature obviously believed when it enacted the advertising restrictions
here, that a of casino gambling aimed at the residents of Puerto Rico would
serve to increase the demand for the product advertised. We think that the leg-
wslature’s belief 1s a reasonable one, and the fact that the appellant has chosen to
hitigate this case all the way to this Court indicates that appellant shares the
legislature’s view."

Applying this “common senge” approach used by the Court in Central Hudson
and Posadas, 1t 1s easy to reach a conclusion that cigarette advertising serves to 1n-
crease and maintain demand for the product Otherwise (paraphrasing Central
Hudson and Posadas), why else w>uld the industry fight as hard and oppose a ban 1f
advertising didn’t promote the use of the product?

The tobacco industry agrees, but in rhetoric only, that children shouldn’t smoke
or use tobacco But 1t knows that it is in t ve youth market, it has 1ts greatest oppor-
tunities for the recruitment of new sn - 2rs. According to the surgeon general’s
most recent report, 25 percent of high sciool seniors who have ever smoked had
therr first cigarette by sixth grade, one haif by eighth grade We must therefore,
step up our efforts to ensure that our Nation's children, 3,000 of whom try ciga-
rettes for the first time each day, do not have access to these deadly products and
are better educated about the dangers associated with them We need to ensure that
tobacco products become a part of thi. Nation’s drug and alcohol education strate-
gies,

Mr. Chairman, clearly we have a lot to do, a lot to catch uj; on, on all fronts, in
our battie against this major killer Whiie we spend billions of dollars to fight 1ilhcit
drug use, which is killing tens of thousands of Americans, the Office on Smoking
and Health's budget remains at the low figure of $3.5 miilion The tobacco industry
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spends almost twice as much in one day to promote the use of tobacco than the
Office on Smoking and Bealth spends in an entire year.

I want to thank you, Senator Kennedy, and you, Senator Hatch, and the other
members of the committee, for giving this important issue the priority it deserves.
We pledge to work with you to ensure that this legislation becomes law.
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46 NATIOMAL ORGANIZATIONS SUPPORTING
RESTRICTICNS ON TOBACCO MARKETING AND PROMOTION
AND FEDERAL PEGULATION OF TOBACCO

Amercen Cances Society

Amedcan Lung Assor’stion
Ameduan Public Health Assoclasion
Natonal Allance of Senior Ciitrans
Natonsl Associaon of Bementary School
Principeds

American Acadermy of Pedistrics

American College of Cardiclogy
American Councll on Solsnos and Health
Americans for Nonamolsns' Fighes
Associesion of Schools of “ublic Health
Associstion of Minority Haerh yrolessions
Schools

Natonal Associason cf Public Aselth

Oncology Nurng  Soctety
American Association of Deel Schooks

Cx for Fsep
Conter %0r Science in the Public interest
Yaestems New York Coalition Againet
Smocing

Publc Volos 1or Food and Healh Folloy
Amancan Medios Stsdent Assoclation
Cittzens AQainet Tobaooo Srmole
Nasonal Minorkty Hewith Assoctation
American Acmterny of Farndy Physicens

AMERICAN

-

Amarican Heart Association
Aevearicn Medioal Associion
National PTA
of Sate and Health

National Medioal Associagion
Amarican Heclonl Wornen's Assocletion
Arvrican Soclety of Inemel Medicine
Action on Smoking end Healh

Soarde America
Sinols nteragency Councll for & Tot-ecco-Free
Society

American Society of Cinical Oncology
Amnerican Licensed Praciosl Nurses Associstion
Ameroen Society of Hemotology
ot Canosr
American Disbetes Assaciation
Amarion Acadery of Oolaryngokogy
College of Obeteart and Oy oh

Tre Ornewnas Sew Pecoe ©

LUNG ASSCCIATION $m
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TO WHOM IT MAY CONCERN

R.J. REYNOLDS WILL TARGET 18-20 YEAR OLD FEMALES
WITH A NEW CIGARETTE CALLED DAKOYA IN HOUSTON IN APRIL
PLEASE NOTE THE EXTENSIVE FIELD MARKETING EFFORTS WHICH WILL

ATTRACT TEENAGERS TOO!!i!

A CONCERNED CITIZEN

DAKOTA FIELD MARKETING CONCEPTS
Presented to: R. J. Reynolds Tobecco Co.

Presented by: Promotional Marketing, inc.
ternber 21, 1989

INTRODUCTION

The following field marketing programs, including tactical plans, have been
develope ! to reflect and best serve the objectives of the overall Dakota marketng
plan. Those objectives include:

o positionung Dakota as the choice among YAFS 18-24,
o developing exciting, contemporary, and relative marketing executions,

o utiliung tightly targeted, extremely impactful, and innovative
communication techniques;

o developing executions appealing to the YAFS while not adversely
impacting YAMS;

o reinforaing the brand image

o captuning consumer names for direct marketing purposes

Presently, the test market is scheduled for second quarter, 1990 1n Houston, Texas.
Although complete market research must be conducted, PMI has snutiated some
study of this market, the target (relative to this market), target night clubs, etc.
Thus, the proposed programs, detailed herein, have been agpropniately designed
and are appropnately executable based o the preliminary market data.



FERMANENT PRESENCE
CONTINUTTY CONCEPT:

DAKOTA Video Kiosk: In order to develop 2
contiguous approsch to field marketing,
permanent presence materials sre key. Bar kits,
signage, efc. are all proven effective spproaches
to permanent presence. in the case of
DAKOTA, however, there is s unique
opportunity to develop a novel presence piece
that not ondy provides continusity, but also allows
for high-evel product exposure and promotion
exposure and updates within various venues .
The DAKOTA logo treatment, and the
DAKOTA colors, lend themselves to the video
kiosk's eye-catching graphic desien

Each of the bars or clubs participating in the
selected DAKCTA promotions will be givena
dramaucally designed video kiosk unit that will
promote DAKOTA s intreduction and the
speafic DAKOTA actwty(s) scheduled for 1he
market, The vnideo kiosks will resemble a 50's
video juke box and will yulize the DAKOTA
colors, contairung 2 built-tn translite DAKQTA
logo, cclor video monitor. speakers, video
playback deck. and an appropnate DAKOTA
video loop tape.

The unts wil. srovide 2 umique club actmty in
their own nght. while exposing DAKOTA as an
attractive and appropnate product for target
consumers and providing information and
publicity for the vanous DAKOTA promotion
clements

The video wall be pnmanty graphically produced
so that with each promoticn change or update,
footage can be adjusted and customized
efficiently. There is also an opportunity to use
cither sull o7 live action footage of the models
who appear 1n the DAKOTA advertsing -
reinforang the personality and message of
DAKOTA.
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CONCEPT:

DAKOTA (THE CIGARETTE) PRESENTS
DAKOTA (THE BAND) ’

BASIC IDEA:

D.AKOT A presents its own 1ok band at selected
night clubs with exciting support promotions.
DESCRIPTIOMN:

The rock group DAKOTA is assembled through
auditions in a selected city(s). The group
members, which are men, reflect the personality
and “look” portrayed in the advertising. This
concept is somewhat unique to DAKOTA.
Being a new product, an appropriate image can
be connected to both the brand and the band.
Also, DAKOTA - the name of the product, 1s
also perfect for a rock band's name.

The group 13 hured under contract to play a pre-
selected number of test market dates. The group
does no brand promotion, but simply plays its
sets each evenung as any other band. However.
the group utilizes 2 large DAKOTA banner for
the stage backdrop and other stage matenals.
such as speakers, monitors, etc. are identified
with the DAKOTA brand identification and
colors. The group has special stage clothing
(teesturts. jackets, etc.) beanng the DAKOTA
name and logo. The act travels to each locat:on

1 their own speaial, highly decorated DAKOTA
limo.

The music style the zioup performs 1s rock - with
a shight skew towards heavy metal Both onginal
and cover matenal are uulized.

SUPPORT:

Cassettes of DAKOTA. the band. are gven out
to women smokers who can “easily” unscrambie
the words on a special card handed to them as
they enter the ciub (s e. DAKOTA - Where
Smooth Smokes)
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CONTINUITY:

This card also serves as the entry form for
women to enter the DAKOTA Night
sweepstakes at the promotion. The winners
drawn each night (5) are driven to the next
performance of DAKOTA in a DAKOTA limo
and become the official DAKOTA Groupies for
a night. This also serves the direct mail list
generation objective.

The Dakota Night winners also get their picture
taken with the members of the band, get alt their
dninks free, are admitted free, etc. They are
given special DAKOTA shirts or jackets like the
ones worn on stage by the band.

A life size photoboard is made of the act and all
women get free instant photos of themselves with
the band 1n a special DAKOTA photo folder.

The DAKOTA video kiosks publicize the
DAKOTA band and show chips of the band :n
performance, give the performance date, tme,
etc
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EXTENSION:

Guest Artist Series: The -~ is composed
entirely of men, but they are looking for a great
girl rock singer to perform as Guest Artist with
the band. Posters in clubs, newspaper ads and
direct mail (to local talent agents) publicize the
competition. Women enter the competition at
the cluts by filling out a form. They are
provided with an audition time and a cassette of
three songs performed by the band. The cassette
is used by the entrants to rehearse their audition
and performance. The audition is conducted
dunng scheduled hours (non-operating) ina
nightclub. The auditions are used to eliminate
most entrants  Three finalists are chosen frem
this audition and are scheduled to perform with
DAKOTA during the next scheduted weekend
show.

The finals are then conducted duning the
DAKOTA performance and are videotaped. A
combination of the consumer votes from the
audience and evaluation of the live performance
by a panel of judges determines the winner.
Their performance videotape 1s one of their
pnzes. The Grand Pnize winner receives the
videotape and a cash pnze.

The Grand Prize winner also performs with the
group as Guest Artist duning the remaining
DAKOTA performances.

CONTINUITY:

The Guest Artist Contest will be promoted on
the video kiosks throughout the varicus clubs.
Also. the winner will receive exposure thrcugh
the kiosks.
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CONCEPT:

ROCK UNTIL YOU DROP WITH DAKOTA
BASIC IDEA:

A mega Battle of the Bands takes placein a
large rental facility and runs all night (from 9PM |
until SAM).

DESCRIPTION:

Rock Until You Drop with DAKOTA will be
highly publicized by a local radio station whose
key DJ Will be the MC for this one-time-only
event. Bands may enter the Battle by submitting
tapes and photos to the radio station. A panet of
judges preseiects and schedules the finalists.

b
On the night of the Batde, two stages are used so0 '
that one band can be setting up while another
one plays. In this way the music can be
continuous.

The entire night will be formed around a "big
party” theme. The bands will provide the
entertanment portion in addition to DJs making
appearunces and providing additional music.

Sampling and other DAKOTA promotions wiil
be conducted during the Battle. Prior to the
Battle, DAKOTA Night promotions wiil be
executed. ‘
The winung band gets a cash pnize and bookings |
at the five top DAKOTA clubs. (DAKOTA pays
the bands, the club books the dates, and the
evening entertainment ;s hosted by DAKOTA )
SUPPORT:
Prior to the ail rught battle, DAKOTA parties
will be held in right clubs where, as before, five
names will be drawn each evening for DAKOTA
Night (limo, free dinner, drinks. etc ) from the
entries that evening  This agan serves the name
generation objecive. DAKOTA premiums and
free uckets to the Battle will also be gven as

| prizes

126

Aruitoxt provided by Eic:

Each person who wins a ticket receives two Free
Admissions - one for herself and one for a friend
CONTINUITY:

The bands that are chosen 1o appear at the
Battle will be shown throughout the clubs on the
video kiosks. Also, the winner will receive
additional support and publicity through the
kiosks after the Battle.




CONCEPT:

DAKOTA'S MUSIC VIDEO SCREEN TESTS
BASIC IDEA:
* DAKOTA will conduct screen tests and will
provide an opportunity for the five finalists to
appenr in a “feature role” in a music ideo with a
popular rock artist.
DESCRIPTION:
The screen tests will be highly publicized by a
focal radio station. Registration will be
conducted in clubs for a number of weeks.
Another person, & friend, etc., must sign-up the
participant for the screen test. In this way, both
names are captured.

When each contestant is entered, they appear in
front of & ideo camera and are video taped
while they explain “why" they want to appear
with the determined Star. The tapes of the
entrants is then screened by a panel of judges
and twenty-five semi-finalists are chosen.

The twenty-five semi-finalists are then scheduled
for their “screen test”. Friends, faruly, and the
public are all invited to the “screen test’.

The video 15 produced prior to the promotion so
that the Star 1s singing during the video and
there are open shots or cuts to be edited in - the
edits are where the contestant’s scenes are
inserted. Thus it seems that the contestant was
actually *in’ the video.

A panel of judges reviews the completed videos
and chooses a winner. The five finalists are
announced through radio spots promoting the
final announcement of the winner and the
personal appearance of the Star

ERIC

Aruitoxt provided by Eic:

'
'

At a determuned club, the winner is announced
by the Star. All five videos, and others, are
shown on a large video screen. The Star signs
astographs.

The winner receives & cash pnize, 2 CD pleyer,
the Star's CD's, and an autographed picture of
themselves with the Star. The other finalists
receive all of the above, except the cash prize.
SUPPORT:
A photoboard of the Star will be used in the
clubs. Game cards with trivia Questions about
the star will be used to deliver brand identified
premiums to Dakota smokers.

Also, the Dakota Night wili be run as a
simultaneous promotion.

CONTINUITY:

The in-club kiosks are used to promote the
screen tests with the rock star looking for a
leading.actress. Also, the kiosks will replay the
screen tests publicizing the promotion.

107
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DAKOTA FIELD MARKETING CONCEPTS
BupGer Estimate

0 DAKOTA Video Kiosks
o DAKOTA Presents DAKOTA
o Rock Until You Drop With DAKOTA
0 DAKOTA's Music Video Screen Tests
o Continuity Sampling
0 Bar Prese.ce Materials

P A inuity Material

Based on creating a permanent high nce video, with
music, and video kiosk to be utilized for product
introduction and promotion information and updates:

- Pre-production expeases for video $12,000.
- Creative development/design for video kiosk 3,000
- Production of 10 video kiosks 78,000.
- Production of video - including loop :opies 84,000,
TOTAL $177,000,

128
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Dakota Presents Dakota

Expenses based on creating and producing one touring band
and all support activities and materials:

- Pre-production expenses. Including castir.  hearsal, costumes, legal, field

marketing research
- Recording expenses for cight songs for Dakota cassette
- Video Kiosk programming

- Creative development/production of photoboard, stage
materials, limo badges, and purchase of cameras

- Creative development/mechanical preparation - all other materials

TOTAL

Support Materials - weekly estimates based on five promotion mghts:
- Dakota Cassettes (250 per week)

- Dakota Night Sweepstakes Forms (2000 per week)

- Dakota Posters ( 250 per week)

- Poloroid Photos and Folders (1000 per week)

- Teeshirts (500 per week)

- Dakota Jackets/Shirts (30 pr - week)

WEEKLY TOTAL SUPPORT MATERIALS

—
rd

27-757 - 90 - 5

$58,509.
57,600.
9,000.

22,800.

$1,000.
850.
950.
1,500
2,700
L440

$8.430,
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C. Program Exacution - weekly estimates based on five promotion nights:

- Band/tech/crew compensation including hotel and per diem $15.300.
- Dakota Night (25 winners per week) 1,500.
- Limo 1,200. '
- Gratis (1000 per week) 600.
- Baskets/wrape/sampler uniforms TBD .
- Warehousing/Insurance 780.
- Advertising Support 3,000.
- Supervisory expenses, masketing manager, staff travel 2,800.
- Program Supervision/Coordination 2000,
WEEKLY TOTAL $27,180,

D.  Dakota Extension - Guest Artist:
- Pre-production, creative development/mechanicals $34,200

- Weekly expenses including program supervision/c/,otdination 1,720.

ERIC 130
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Rock Undil You Drop With Dakoia

Expenses based on creating and producing one battle of the bands and
peripheral promotion acitivities and materials:

- Pre-production exper es including fegal and field marketing research $11,700.
- Video Kiosk programming 9.000.
. E‘r:::e ‘;dsvmz umet;sm of photoboard, venue and stage materials, limo 2000
- Creative development/mechanical preparation - all other materials 44200,
TOTAL $106,900,

Support Materials - weekly etimates based on five promotinn nights:

- Dakota Cassettes (250 per week) $1,000.
- Dakota Night Sweepstakes Forms (2000 per week) 850.
- Battle Entry Forms (25 per week) 30.
- Dakota Posters ( 250 per week) 950.
- Poloroid Photos and Folders (1000 per week) 1,500.
+ Teeshirts (500 per week) 2.700
- Dakota Jackets/Shirts (30 per week) 1.440.
WEEKLY TOTAL SUPPORT MATERIALS $3.470,

13i
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Program Execution - weekly estimates based cn five promotion nights: k

- Dakota Night (25 winners per week) $1,500. :
- Limo 1,200. ’]
- Gratis (1000 per week) : 600. o
- Baskets/wraps/sampler uniforms TBD ;1
- Warehousing/Insurance 780.

- Advertising suppoert 3,000.

- Supervisory expenses, marketing manager, staff travel 2,800.

- Program supervision/coordination 2.000,

WEEKLY TOTAL $11.380,

Event Expenses:

- Venue rental, pasty production $60,000.

- Equipment rental 12,000,

- Cash prizes/judges fees/DJ compensation 25.800,

TOTAL EVENT EXPENSES $97.300,

-
~
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VI Dako's Music Video Screen Test

A.  Expenses based on creating and producing music video screen tests and all support
activities and materials:

- Pre-production expenses. Including star scarch, auditioning. legal, field marketing

$17,700.

- Music video configuration 12,000.

* - Video Kiosk programming 9,000.
- Creative development/production of  usic video set, photoboard, limo badges,

and purchase of cameras 28,800.

- Creative development/mechanical preparation - all other materials 40,800,

TOTAL $108.300,

B.  Support Materials - weekly estimates based on five promotion nights:

- Dakota Video Cups (2000 per week) $1,000.
- Entry Forms/Information (250 per week) 150.
- Dakota Posters ( 250 per week) 950
- Poloroid Photos and Folders (1000 per week) 1,500.
- Teeshirts (500 per week) 2,700.
- Dakota Jackets/Shirts (30 per week) 1.440,
WEEKLY TOTAL SUPPORT MATERIALS $1.740

Q 1 3 .r}
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Program Execution - weekly estimates based on five promotion nights:

- Limo

- Gratis (1000 per week)

- Videotaping equipment/expenses

- Baskets/wraps/sampler uniforms

- Warehousing/Insurance

- Advertising Support

- Supervisory expenses, marketng manager, staff travel
- Program Supervision/Coordination

WEEKLY TOTAL

Event Expenses:

- Venue Rental/Party Production
- Equipment Rental

- Cash Prizes

- Other Prizes

- Star Compensation/Judges Fees

TOTAL EVENT EXPENSES

134

$1,200.

8,400.
TBD

780.
3,000.
2,800
2,000.

$18.780,

$30,000.
12,000.
12,000.
3,000.
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V. Continxily Sampling
Executional costs based on 5 sampling nights per week:

- Sampling personnel - 4 samplers sach night $1.440.
. - Gratis product (250 per night) 750.
- Baskets/Wraps/Uniforms T8D
- Program Development/Supetvision/Administration 2900,
WEEKLY CONTINUITY SAMPLING $4.190,

V1.  Presence Maierials

- Creative Development TBD
- Tranalite Sign TBD
-LED Sign ) TBD
- DAKOTA Neon TRD
- Pamp Mirror TBD
- Napkin/Coaster/Stirrer Holder TBD
- Napkins/Coasters/Stirrers TBD
- Table Tents TBD
+ Ashtrays TBD
- Packaging TBD
- Handling/Postage T8D

O
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TRONE
ADVERTISNG INC.

V.F. PROMOTION - PROGRAM QVERVIEW

Qbjectives

Develop integrated year 1 promotion program for V.F. that:

1. Generates immediate initial trial.

2. Generates continuing trial and repurchase.

3. Builds and reinforces brand awareness and image.

4. Achieves target smoker “involvement” with the brand.
Strategy

Develop high impact "lead promotions to gamn immediate trial and
b_uud_bmnﬁ_auw 2lmage.

Determine ways to utilize the various RJR "areas of strength™ to
maximize V.F. promotional programs. These area. include:

1. Direct mail.

2 Premium development.

3. Pack-action.

4 Field marketing/sampling

Develop promotion program options that include specific
recommendations aimed towards:

1 Ge&xerating pack trnial/retnal in traditional and non-traditional
outlets.

Sampling via conventional and unconventions| sampling
methods and existing or _created event tie-in opportunities.

The developnent of continuity programs to maintain target
involvement with the brand.

Enhancing brand av.areness and image.

?gil%ing highly vizible brand presence among the target and her
riends.

Aol A

cxecutional Guidelines

O
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Make sure pro.ustions are not so broad-based or executed so that they

eéntice non-target sMoKEYS,

Promoticas/Premiums must be relevant to the target and her lifestyle
while not being a “turn-off” to men

Unconventional promotional and sampling methods wall be required to
achieve objectives.
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FEMAL

VIRILE FEMALE
DEMOGRAPHIC/PSYCHOGRAPHIC REVIEW

Al Target Customer
1.

Demographics
a) Age/gender:

b) Education:

) Occupation:

Lifestyle
a) Employment:

b) Attitude
Toward Work:
) Dress:

d) Cosmetics

e) Favorites
TV Program
TV Role

Music

Music Groups

Caucasian Females, Age 18-20
(seccndarily 21-24)

No education beyond high school

Entry level service or factory
job

Now working at whatever job
she can get; high level of
unemployment and part-time

Work is a job; not a career,

a way to make money

Jeans, knit tops, sweaters,
shorts, warm-up suits, sweat-
shirts/pants

Wears little eye shadow or
make-up

Roseanne
Roseanne
Evening Soap Opera
{Bitches)

Classic Rock & Roil
from the 60's & 70’s

All Male Groups
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Aspirations
a) To have an ongoing relationship with a man

b)  To get married in her early twenties and have
a family.

c) To have fun with her boyfriend and partying
with her friends.

Current practices relative to the category
a)  Now smoke Marlboro

b) Buys the pack, from convenience stores,
supermarkets, and drug stores

How she spends her free time
a) With her boyfriend doing whatever he is doing

Interests, activiti and places the target
gathers

a) Partying with friends

b) Danaing, going to dance clubs & bars
(those over 21 or wath a borrowed ID)

c) Going to concerts (classic Rock & Roll, all
male groups)

d) Cruising
e) Classic Cruising cars (59's & 60’s hot cars)

1)) Watching television (entertainment they can
afford)

g) Going to movies, renting movies
h) Going camping, to the lake, to the river
i) Apartments where they live
) Athletic activities:
(1)  Company softball team
(2) Company basketball team
(3)  Bowling league, social bowling




k)

D

Shopping

(1
(2)

At the mall

Jeans speciality stores, es%ecially the
lower priced jeans stores, Cheap Joes

(3) Low price clothing stores: T. J. Maxx/$6 Store
Events they attend:

(1) Dragraces

(2) Motocross, Motor cycle races

(3) Hot Rod shows, Cycle Shows

(4)  Tractor Pulls, Monster Trucks

(5) Wrestling

(6) Tough Man Competition

(7)  Fairs, Camivals

(8) Friends--parlying

139
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HOT BUTTONS

-Menvhaving their "guy”
-Hanging out/being with their guys
-Partying w/friends & boyfriend
-Going to "classic” rock concerts
-"Classic” rock music

-Soap operas

-Movies

-Video movies

-Getting married/kids 1n next couple of years
-Dancing/clubs

-Cruising

-Watching TV

-Classic cars

-Softball

-Bowling

-Camping

-Hanging out at mall
-Motocross

-Drag racing

-Hot rod/cycle shows

-Wrestling

-Astrology

-Toughman competition

-State Fairs/carnivals

-Tractor pulls/monster truck "shows"”

ERIC 140
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PROMOTI
V.F. Rock Choice Awards

CONCEPT
-Offer on-pack music related premums.

-Overlay is a "People’s Choice” contest on-pack where participants rate their
favorite rock groups.

.Consumer sends in votes (proofs) for their favorite group.

-Cash/prize structure is implemented for most correct votes (proofs) for
winner in category.

-Each entrant receives a8 commemorative poster of the winners.

PREMIUMS
Music videos
Music cassettes
Walkman
HOTB N
Winning big

usic
Music Idols
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PROMOTION

Classic Rock Contest

CONCEPT
-Deliver on-pack music-related pramiums.
-Overlay with rock classic trivia contest on pack.
Sample question: Who did Sammy Hagen replace in Van Halen?
Answers: A, Eddie Murphy
B. Paul Butterfield
C David Lee Roth
Correct Answer:  David Lee Roth

-Participants mail in answers with dproofs. Most correct answers and proofs
wins song with their namen it and a tnp to the recording session.

N B _J@

Rock cassettes 7

Rock love song cassettes A }%y 4,; %"

Cassette holder 05)’\ O.Q {{N“ﬁ

T-shirt \p .
\,;\/\ M

HQT BUTTONS W '

Win big at

Music_

Free gifts

-RIC 142
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PROMOTION

V.F. Best of 1989

CONCEPT

-Develop an on-pack contest for consumers to select their favorite movies,
songs, rock groups, TV shows, entertainers, etc.

-Registration ballots are on-pack and utilized with user friendly computers
in-store or at malls.

-All ballots are preprinted with the names of entertainers and entertainment
that is to be voted on.

-Participant registers votes on card. Inserts ballots into computer which
keeps cards for vote tabulation.

-Each participant sending in 20 or more proofs receives a collectors edition
volume of the results that includes a video of best movie, cassette of best song
and group, autographed picture of favorite stars, etc.

HOT N
Entertainment
Free gift

et
R
.




PROMOTION

Win In Atlantic City

CONCEPT

-On-pack gambling related premiums

-Overlay with on-pack gaiabling trivia contest. Use rub-off technology to
confirm correct answers. More than one answer may be right. Participants
are to check all correct answers.

Sample question: What beats a straight flush?
Answers: g Full house

. Royal flush |

C. 3ofakind |

D. 5ofakind l
Correct Answer: Royal flush
5 of a kind

-Consumers send in correct answers (pro ). Most correct answers wins.

-Grand prize is all expenses paid tnp to Atlantic City plus gambhing bankroll.

PREMIUMS

Mini poker machine
V.F. playing cards
Mini roulette wheel

HOT BUTTONS
Win big
Gambling

Free gifts
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PROMOTION

V.F. Treasure Hunt Contest

CONCEPT

-Offer V.F. customized reslonal map on pack featuring target Hot Spots
within a hundred mile radius.

-Create a series of on-pack clues leading participant to treasure location and
$25,000 prize.

Sample Clue: Start where liberty first rang and take the shortest
route to boat house row in Fairm~unt Park. From
there find the nearest on ramp to cthe Schuylkill
Expressway and go north on the expressway
exactly 1 /2 times the number of miles it {ook you
to go from wliere liberty first rang to boat house
row. You are now within 40 mils of the treasure
location and ready for clue number two.

-Participants sending in the most clue tickets and the correct treasure
location win. Equal distribution of pnize goes to all winners.

EXTENSION OPPORTUNITIES

-Unmique twists could be added to map such as the use of water or heat to
reveal special hidden clues.

-Alternative raap could feature a fantasyland as opposed to a real place.

L
HOT BUTTONS /\)b
-Chance to win big money w ‘I&\B
8\
JWU

-Fun and games W
-Something to do at parties Pl 0{(‘

et
Na W
i
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PROMOTION

V.F. Soap Opera Trivia Video

CONCEPT
-Offer targeted soap/T'V related premiums on pack.
-Overlay with on-pack soap trivia contest on vic.eos as first premjum.
-Videc depicts famous soap opera story lines then asks "What happens next?"
Sample Question: What did Vivian do 11ext?
Answers: A, Marry Pete
B.  Go to bed with Rod
C. Leave the country
D. Kill herself

Answer: Marry Pete
Go to bed with Rod

-Consumers answer questions on pack anc send 1n answers. IMcst correct
answers {proofs) wins. More than one ar.,wer may be correct. Participants
must mark all correct answers.

-Cash andpr prize structure is implemented.

PREMIUMS

-Continuing saga comic strip or video - 3 or 4 instaliments.
-Subscription to Seoap Opera Digest.

-Mini TV with pocket for aigs.

-TV band radio.

HOT BUTTON.

Win big
Soap operas
Free gfts

146
ERIC

Aruitoxt provided by Eic:

T _



PROMOTION

Hidden Pictures (You Can Be A Star)

CONCEPT
-Develop photo-related premiums offered on pack.

-Overlay with hidden picture contest where purticipants are provided with
on-pack illustrations 1n which a number of other pictures are hidden.

-On-pack picture is a black .:nd white line drawing of a current ad. Hidden
ictures within the line drawing wall be items of interest to target, i.e.
alkman, car, sunglasses, etc.

-Participant circles the pictures and mails them in with proofs. Most proofs
and found pictures wins a poster of winner stripped into a roci group, cone
head or Road Warrior poster. Cash/Prize structure could also bre
implemented

PREMIUMS

Trick camera
Kazoo that looks like film
Trick photos

HOT BUTTONS
Winning

Games
Free gifts

Q 1 4 7*
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PROMOTION

Great Times Sweepstakes

CONCEPT

-A series of three grand prizes specifically designed for target Hot Buttons.
-Prizes to include: Great Party, Hot Car, $25,000 Cash.

-On-pack premiums related to prizes.

-Participants call an 800# to enter for each prize; one entry per call, iteras
often as you like. A drawing is conducted to select the winner for each prize.

PREMIUMS
Miniature car key chain w/working headlights (same car as grand pnze car)

V.F. money clip
Party T-shirt

HOT BUTTONS
Win big
Hot cars

Money
Partying

PR TION

™~ Fantasy Poconos Honeymoon

CONCEPT

-Create a geries of on-pack his and her premiums.

-Overlay with a sweepstakes to win a "Honeymoon” in the Poconos.

-Participants are instructed to call & 900 number to enter as often as they
like. A drawing is conducted to select the winner.

PREMIUMS

Unisex robes .
Towelg

Slippers
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PROMOTION
Be A Soap Star Sweeps

CONCEPT
-Deliver Soap Qnera/TV related premiums on-pack.

-Overlay with a sweepstaxes to win a walk-on part 1 your favorite soap
opera.

-Prrticipants enter as often as they like through the use of an 800 number.

EXTENSION OPPORTUNITIES

-Create a Soap Improvisational Group that travels to bars/clubs and conducts
live soap opera with audience participation. Audience warm-up could be soap
trivia.

-Additional or alternative on-pack offer could be a soap opera gamecilayed
with friends. Character cards and descriptions are delivered on-pack.
Interactions between characters are delivered on sabsequent packs.

PREMIUMS

Free subscription ‘%o Soap Opera Digest
Mini TV with pocket for cigarettes
TV band radio

HOT BUTTONS

TV

Soap operas
Winning
Games

O
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PROMOTION

StarIn A Ror;lance Nove]

CONCEPT

-Develop his and her premiums for delivery on-pack. -

-Overlay with a sweepstakes for a customized romance novel and poster.
-Novel will feature names of reci&ient.. their friends and significant others;
along with descriptions of each, their cars, likes and dislikes, etc. All facts
are woven into a romance novel. Photos will be requested for the purpose of
book cover and poster designed with their likeness,

-Additional on-pack is a token for 2 free photographs to be taken in-store at
special V.F. photo booth.

-Participants are asked to keep one photo and send the other 1n with their
sweepstakes form for novel/poster customization.

-Winners are selected 1n drawing

ALTERNATIVE

Romance novel customization could be a mail-in offer with proofs or proofs
and cash.

PREMIUMS

Double headset Walkman
Interlocking mugs
Interlocking pendants

HOT BUTTONS

Romance

Winni

Love rgfaﬁonships
Boyfriends
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VF For Two

CONCEPT

-Offer a senes of self grading quizzes on-pack that allow you to instantly rate
your lover, your relationship, yourself, etc.

-Utilize rub-off technology tn determine scores. Score totals are referenced on
back of quiz with analysis.

-Overlay wath sweepstakes to win a superdate to the Hotspot of your choice

-Use 5004 for sweeps entry Enter asoften as you hke Winners are selected
in a drawing

HOT BUTTONS

Boyfriends

Dating

Love relationships
Win big

PROMOTION
We've Got Your Ticket

NCEPT

-Offer on-pack vouchers for )0 that can be ccilected and redeemed for up
to full admussion to target events at local stadivm or coliseum.

-Vouchers could work in conjunction with wrestling matches, car shows, rock
concerts, mowvies, 4X4 contests, and other cntertainment opportumties.

HOT BUTTON

Something Free
Music

Wrestling

Cars

Movies

Clothes

Stereo/TV Systems
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ROM N
Shop With V.F.

CONCEPT

-Offer vouchers on 2-pack purchase for $1.00 that czn be collected and
redeemed for up ¢o full cost of electronucs purchase.

-Vouchers could work in conjunction with target electronics chain, i.e. Dee’s
Appliances (Circuit City type chain in Philadelphia).

HOT BUTTONS
Something free

Stereo systems/auto stereo e wpment
TV's/'VCR's a

PROMQTION

Love On Pack
CONCEPT
-Develop a sequential series of 3 :r 4 V' F romance novels delivered on-pack.

-Each novel leads into the next promotr - continued pack purchase.

EXTENSION QPPORTUNITIES

-Overlay with cash/prize sweigstakes. Deliver on-pack coupons for free V.F.
romance novel. On separate display offer nove!ls for sale with sweepstakes
offer inside. No purchase 1s necessary.

HOT BUTTONS
Romance
Win big

ERIC 152
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PROMOTION

Pocket The Savings

CONCEPT
-Offer 3 packs free wath the purchase of a V.F. T-ghirt.
-Offer with in-store drawing in every outlet for V.F. denim or leather jacket

~Jackets are on display in-store and won by consumer registering at that
store.

H UTTON
T-shirts
Winmng

PROMOTION
Box Cffice Bonanza

CONCEPT
-On-pack vouchers for free movie rental

-Tie-in promotion with a local ndeo rental store

ALTERNATIVE

-Tie-in gromouon with movie producer (MGM) for free rental on a newly
released film.

HOT BUTTON

Movie watching

O
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PROMOTION

V.F. Rock-Off

CONCEPT

-Offer a series of on-pack, music related premiums.

-Overlay is ¢- camunication of a battle of thc bands contest with qualifying
rounds con‘iucted in target bars/clubs.

-Tie-in events with a local radio station to d3 a series of remotes at qualifying
rounds ¢nd finale.

-Radio station will provide peak awareness, promotional announcements;
arringements with bars and other outside vendors; coordination of events
and bands and their own selection of giveaways.

-Finale is a 4 band competition/party held in a warehouse or coliseum. Cash
or prize structure is implemented.

-Additional prometion for events is at point of purchase.

EXTENSION OPPORTUNITIES

-Qualifying rounds could become mini V.F. parties that include heavy
sampling, screening, 1§~iveawa s, and gumes such as dance competitions,
Name Tha* Tune, V.F. pinball machine contest, phone book ripping contest,
dart and/or pool competitions, boyfniend/girlfirend photos, ete.

-Invitations to qualifying rounds and finale could be distributed through
conventional sampling methods.

PREMIUMS

Battle of the Bands T-Shurt
Rock and Rc!l Cassettes
Radio or Cassette Players
Music Videos

Rock Star Poste s

Radio Watch

Concert Tickets

HOT BUTTGWNS

Music
Partying

iad
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PROMOTION
Night Of The Living Hunks

CONCEPT
-Deliver "hunk" oriented premiums on-pack.

-Overlay with V.F. male strip shows in target bars/clubs.

EXTENSION OPPORTUNITIES
-Bar nights could include contests to vote for your favorite hunk and win a

date with him. Heavy sampling, screening, giveaways, i.e. life-size hunk cut-
outs.

PREMIUMS

Hunk calendars

Collectible baseball-style hunk cards
HOT BUTTONS

Men

Dating
Bars
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PROMOTION

Cruisin’ For A Party!

CONCEPT
-Offer a series of targeted, car-related premiums on-pack.

-Overlay with a series of V.F. cruising parties conducted in large parking lots
on or near the "main drag."

-Main event of parties would be offer for on the spot poster of you, your
friends and your car. Special camera and poster equipment are brought on-
site with a l(:go backdrop. Cars gull in front of backdrop for picture and 22 x
28 poster is then processed in a half hour.

-Promste events via in-store signage and tie-in with a targeted radio station
to promote the events and build strong awareness and large crowd
attendance.

Radio station to conduct live remotes at cruising parties, handle bulk of

arrangemoents, execution, recruiting of additional sponsors ..d choosing sight
locations.

EXTENSION QPPORTUNITIES

-Cruising parties can be conducted with a series of additional gfts and
activities to include: V.F. window decal, mgarettes, screening, any pnzes
from the radio station, and register to win Superdate.

-Work with local Chevy dealer to provide red Corvette convertible for posters.

-Offcr an additional prize to any car comin'im with a V.F. waindow
decalbumper sticker already on their car that 1s distnbuted free at retail.

PREMIUMS HOT BUTTONS
Window decal Cars

V.F.license plate Cruising
Autoshade Partying
Cruising party T-shurt

Sunglasses

License plate necklace
Can cooler with ashtray

4
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ROMOTI
Get A Grip On A Winner

CONCEPT

-Develep wrestling-related premiums delivered on pack.

-Overlay with V.F. sponsored wrestling tournament with local wrestlers
-Additional overlay is sweepstakes to win the right to be Honorary Manager
of one of the wrestlers. Sweeps is delivered at point of purchase prior to the
event by utilizing an 800 number. Registration is also allowed the night of
the event to insure a winner.

-The winner's name is selected at the beginning of the event.

PREMIUMS

Wrestling belt buckle
Poster
Mim revenger

HOT BUTTONS
Wrestling

Winni

Free gi

1
H
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PROMOTION

V.F. On-Site At Speaial Events

CONCEPT

-Contract with coliseum of sther arenas to give out samples as people enter
the events.

-Create a series of targeted premiums to accompany samples - premiums are
designed to be highly visible billboards at the events.

-Select target events such as wrestling matches, rock concerts, car shows, etc.

PREMIUMS

Noisemakers (wrestling matches)
Beachball (rock concert)
Classic car key chain (car shows)

HOT BUTTONS

Wrestling
Music

Cars .
Free pren.iums

Y
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PROMOTION

V.F. Limo Parties (All Year Long)

CONCEPT

-Build a V.F. customized limousine or van.

-Offer to consumers for Superdates and parties.

-Use of vehicle can be obtained as ptize in drawing.

-Date vehicle is used as an on-going program and to tie-in with other

programs, such as fairs, carnivals, festivals for sampling, screening and
giveaways.

EXTENSION OPPORTUNITIES

-Vehicle is equipped with chauffeur, bar, food, samples, giveaways.

HOT BUTTONS

Dates

Partying
Hot cars
Freebees
Winning

159
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PROMOTION
V.F. Nights

CONCEPT

-Create party packages specifically designed for V.F. target hot spots.
Bowling alleys, bars, apartments, company gatherings.

BOWLING ALLEYS
-Create a V.F. midnight bowling party; rotate through lanes in city.
-Offer game and food discounts with pack of V.F.

-Have targeted prizes and giveaways for mni-competitions. Highest score of
the mght, lowest score of the might, 3 strikes in a row, 3 gutterballs :n ~ row.

-Prizes/giveaways might include V F.: bowling balls, shirts, preduct
sampling.

BARS

-Select target bars for V.F. nights package.

-Create a series of games and attractions such as V.F. pinball machine,
pool/dart competitions, matchmaker game, product sampling.

-V.F. band could be created for these nights for dance competitions, name
that tune, bp synang and song contests.

-Offer prizes and/or cash, giveaways.

APARTMENTS

-Create party packages offered to target apartment complexes free of charre.
-Design party and match making games similar to bar package.

-Maght add in secret apartment game - give clues - locate and win prizes.

-Parties to be held at club house or nearby bar.

COMPANY PARTIES

-Create a series of picnic activities and offer free of charge to target
employers for company parties, picnics, barbecues.

-Companies are rovided with game essentials such as sacks for a sack race,
etc. We would also provide prizes for the competitions along with someone to
conduct sampling, screening.

160
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PROMOTION

V F. Softballi Tournament Packages

CONCEPT

-Prowvide local women's o1 co-ed softball league with special tournament
packages.

-Packages include. Pnazes, trophues, scoreboard logos, banners and perhaps
premium giveaways to spectators.

-Heavy sampling and screening could be conducted at events

EXTENSION OPPORTUNITIES

-Grand pnze could be umforms and equipment for winmng team

HOT BUTTONS
Sports

Winnng
Freebees

PROMOTION
Direct Mail T Shirt Screening

CONCEPT

Develop a direct mail package to targeted consumers through the use of an
outside hst

-Package to include

A Postcard mail-in offer for a free T-shirt (postcard 1s used as a
further screening device)

B Invitation to V F Rock Off or other lead event

C A sweepstakes entry form to win a Superdate in the V'F
hmousine

D An 800 # they can call to receive free product through the mail

-All smoking respondents sending in postcards will receive a T-shurt and
product Non-smokers receive a T shirt

HOT BUTTONS

Free T-shirt

161
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PROMOTION

Clerk Program

CONCEPT

-Develop V F buttons for m store clerks

-Clerks are asked to wear buttons and point out new brand to target

customers

-Incentive device 15 the chance for (lerks to win  ~ey fspotted weanng
tutton and endorsing product to target

-Employ a team of spotters to cant as the stores and award pnize money en
the spot for the first 3-4 weeks of ' . 1 Yuctory penod

HQT BUTTONS

Win money

PROMOTION
Store POR

CONCEPT

-Preduce a logo. vt stere perna e nt senm permanent agnage packa,e

Items mught nelude

ERIC
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Door decals
Invout stickers
Floormats
Change cups
Banners

Neon signs
Counter mats

“ I motion syas
Lok

Ty ALp toppers

ST DT L
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PRIZES
Grand

-$25,000 Cash
? -Supei-date Tnp. weekend 1n Poconos, weekend tnp to Bon Jowi concert
.Great Party: indoor live band party, outdoor bonfire barbecue
-Classic Vehicle. Corvette convertible, custom van, 4X4 Jeep, 4X4 pck-u
“Tnp: local beach/mountain resort, Atlantic City’Las Vegas; Disney Worﬁi,
whit water rafting.
-Electronics: home stereo/car stereo, TV, VCR, Compact Disc
-Wardrobe Shopping Spree

Medium

.Leather Jacket - Bomber style, western, biker

-Belt Buckle - Brass, porcelain, silver/turquoise

-Superdate Night: Bar hopping in hmo/cruising 1n van
-Derum Jacket Updated style, traditional western, blazer
-Record Collection Classic rock. conterr.porary Int, country
Jewelry: Silver/turquoise, brawded, scented. gold

Token

-On the spot poster of you with friends, car, boyfrnerd, all
T-shart with photo of boyfriend, you and boyfriend

-Book with your natnesin it romance novel, comic book
-Astrological chart dune for  you. boyfriend. cumnpanison of both

ERIC 163
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PREMIUMS
Music Onented

Ro:k N Roil Cassettes
Radio or Cassette Players
Music Videos

Rock Star Posters

Radic Watch

Concert Tickets

Tickets to Dakota E vents
T-Shirts Battle of the Bands
Concert Beachballs

His & Her

Interlocking Beer Mugs
Matching nngs

Interlocking Pendants
Relationship Thps

Walkman with 2 Headphones
T-Shuarts with Connecting Pictures
3 Eamngs

Washable Tattoos

Double Sleep:- ¢ Bags

Rate Your Lover Quiz

Car

Dnn}u’ﬁash Casetty B a0y
Dash Picture Frame
License Plate

Mud Flaps

Window Toys

Car Mats

Bumper Stickers W.ndow De-als
Auto Shade

160

Party

Mugs
T-Shurts
Party Games Book

Miscellaneous

V F. Hot Spot Man

On-Pack Coupons for Stores and Events
Any Kind of T-Shirt

Money Chip

Wallet

Bank

Wresthng Noisemaker

Classic Car Key Ring With Work s Headhphts

Key Ring With Car Charm
Crursing Party I Shurt
Astrelogy

Shdeguade & B Kk For luony e
Dakota Jarot Caras

Gude U Tanpar g Soen 1 do Lt
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Progzct VF
RecomMENDED NEXT STEPS

MARKETING 0BIECTIVE
REPLACE MARLBORO AS BRAND OF CHOXCE aMONG YAFS.

MARKETING STRATEGY

¢ CLEARLY POSITION DAKOTA AS EXCITING, CONTEMPORARY AND RELEVANT

BRAND CHOICE VIA TIGHTLY TARGETED, EXTREMELY IMPACYFUL,
INNQVATIVE COMMUNICATION OF BRAND IMAGE.

® IMPACTS EVERY MARKETING PLAN COMPONENT

- 00H

- PRINT

- "NON-TRADITIONAL" ADVERTISING
- PREMIUMS

- PROMOTIONS

- FIELD MARKETING

- POINT-OF-SALE/RETAIL PRESENCE

ProjecT VF
RECOMMENDED HEXT STEPS

I OvervIEw

C.

Brano CRITERIA

"NIFFERENT" IS NOT ENOUGH TO MAXIMIZE APPEAL AMONG TARGET,
LeAND MUST COMBINE "STABILITY'" OF MAQLBORO WITH SENSATION OF
UNITUE, YOUNGER ADULT FEMALE IMAGE

EACH ELEMENT MUST MEET THE FOLLOWING

- DOES IT GEMERATE APPEAL AMONG YAFS J1THOUT ALIENATING
YOUNGER ADL ¥ MALES’

- Is IT UNIQUE (WITHOUT BEING FADDISH} VERSUS OVYHER
CIGARETTE BRANDS’

- Does IT EFFECTIVELY REINFORCE THE BRAND IMAGE’
- Is IT CONSISTENT WITH A "BIG BRAND" VERSUS A NICHE BRAND’

Bortom LINE® "IS IT SOMETHING MARLBORO MIGHT 007"

i60

|
i
4
\
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Recomenoep Nexy Steps

PROVIDE TARGET WITH PROOUCT ~HAT PERFORMS SUCH THAT MOVE FROM
HARLBORO IS NOT A TRADEOFF:

- SMOOTHER TASTE
Anp/0R

- OTHER "POINT OF DIFFEREMCE"

ProJECT VF
RECOMMENDED HEXT StEPS
Prooycy
B. CURRENT Prooyct

¢ CURKENT PROOUCT DIFFERS FROM OTHER NJRT ENTRIES:
- Repucep G-7 amD G-13 -> HO "RJR SIGNATURE"
- MORE TOBACCO -> FIRMER -> LESS "LOOSE ENDS"

- SLOWER BURN RATE -> INCREASED PUFF COUNT (PARITY TO
MarLBORC)

~ IMPROVED APPEARANCE
¢ CIGARETTE PAPER
9 TIPPING PAPER

¢ TIGHTLY PACKED ENOS
¢ MINIMALLY REDUCED CIRCUMFERENCE -> LESS WRINKLES

166




ProoycT
CurreNT ProOYCT (ConT’D)

¢ QUALITATIVE LEARNING SUGGESTS CURRENT YF PRODUCT IS AS GOOD/
BETTER THAN MARLBORO ON_IDENTIFIED BASIS:

- STRENGTH, TASTE, DRAW SAME AS MARLPORO
- VF AS SMOOTH OR SMOOTHER

¢ CPT RESULTS TO CONFIRM PERFORMANCE "WE WEEK OF OcToser 30.

Project_VF

II  Prooycr

€ ProoucT DeveLOPMENT

ProDUCT "POINTS OF DIFFERENCE" EXAMINED INCLUDE:

HIGm_YAR/SLOW SURNING PROOUCT: TOC STRONG, HARSH,
MORE DEVELOPMENT WORK NECESSARY

WIDg CIRCUMFERENCE (FC): Mo PERCEIVED BENEFIT;
"FELT FUNNY" IN TARGET'S HAND

Foxt _INNERSEAL: MNO PERCEIVED BENEFIT, EXPLANATION
ONLY CONFUSED CONSUMERS

"CUFES!: FEMALES INTERESTED, MALES WERE NOT,
JUOGED TOO GIMMICKY For VF

SUIDE BOX: GENERATED EXCITEMENT, INTEREST,
PFR - IVED BENEFITS (UNPROMPTED) INCLUOE LESS MESS
AND ONE-HANDED CONVENIEMCE

CHELSEA AcomMa-  JUDGED INCONSISTENT wWITH BRAND S IMAGE
NICHE RATHER THAN BIG BRAND, NO UNIQYE POINT OF
DIFFERENCE SHoutp CHELSEA expanD

Ennancen ToBacCO AROMA: REQUIRES LONG-TERM (2+ YEARS)
DEVELOPMENT

ERIC
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ProyecT VE
RecomENDED NEXT STEPS

II. Paooyct
D. RecorMENDATION

® DEVELOP POINT-OF-DIFFERENCE PRODUCT FOR TEST MARKET INTRO-
DUCTION AS SOON AS POSSIBLE:

- SLIDE BOX

- SLOWER BURKING (+2-4 PUFFS VERSUS MARLBORO)
- OmieER

® IF CPT RESULTS POSITIVE, INTRODUCE VF IH STANDARD BOX
CONFIGURATION IN JUNE. fPOSTPONEMENT ENABLES 831
INTRODUCTION.)

PROJECT VF
ReCoMMENDED_NEXT_Sreps

II  Proougrt

0  RecomenpaTION (ConT' D)
® Rationaie

"STANDARD" TEST PROVIDES BASE TO ASSESS INCREMENTAL IMPACT OF
ADDED POINT OF DIFFERENCE VERSUS INCREMENTAL COST.

- POINT OF DIFFERENT MIGHT ACTUALLY HURT VF PERFORMANCE:
® NICHE RATHER THAN BROAD BASE
® GIMMICKY/FADDISH
® UEPARTURE FROM CURRENT HABITS/EXPECTATIONS

® SENSATION/STABILITY BALANCE -- CIGAREYTE CHOICE
(MARLBORO) PROVIDES STABILITY

- JUNE TEST PROVIDES USEFUL LEARNING, MINIMIZING LEAD TIME TO
EXPANSION:

® MARKETING MIX ELEMEKTS

® OveraLL VF pOSITIONING/IMAGE (IF UNSUCCESSFUL, POINT
OF DIFFERENCE WILL NOT BE ENOUGH)

N7y
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ProJECT VF
11 Propucy
E. Trmng
__TIMING
1. Current ProDUCT
! A 79m
Frewo CPT CoMPLETE
CPT RESULTS w/o 10730
TEST MARKET INTRODUCTION 04/02/¢)
B. 83m
Frewp CPT 12/89
ResuLTS 01/90
MANUFACTURING CAPABILITY (PACKER) 04/90
DTS» 06/04/90

« REQUIRES FF PRODUCT CROSS-TOWN TRANSFER AND COLD STORAGE THROUGH

SEPTEMBER.
Project VF
T Prooycy
E  TiMInG (Conv’'D)
_TIminG
2. PropucT_PoINT_QF DIFFERENCE
A SLI0E Box

LOCATE MACHINERY/PRELIMINARY INSPECTION COMPLETE
Next STEPS w/0 9/25
EARLIEST MAILOUT FOR EXTENDED USE TEST 11/89
ResuLts ! 12/90
PROJECTED MANUFACTURING CAPABILITY 07/90
DTS 09/03./90

. 8. "Exyra PurfF" PropUCY
BEGIN DEVELOPMENT WORK COMPLETE
Maxe/assess - Rouno 11/89
Make/assess - Rouwo I1 01/90

LY CPT marLoOUT 03/90
CPT RESULTS 04/90
EarLIEST DTS 07/90

ERIC 169
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ProsegT VF
RecommenoE: NEXT SteEps

ITT AovesTising
A Focys Grour LeaRNTNG

s OVERALL, CAMPAIGN ACHIEVES DESIRED COMMUNICATION POINTS:

- INDEPENDENT, IN CONTROL

- SELF-CONFIDENT

- "REAL PERSON"

- Retaxeo

- SOCIABLE

- Woulb LIKE TO BE ANO/OR FRIENDS WITH

© SOME REFINEMENTS/REV,SIONS WERE RECOMMENOEO FOR INTRODUCTORY
POOL

- CANNOT BE 100 TOUGH I & , BITCHY/COLD (MOTORCYCLE JACKET)

- CANNOT BE Y00 CUTE, GIG66LY (BARREL-COUPLE)

- HOMAN CANNOT BE TOO SUBMISSIVE (I E , FAWNING AT MAN WHO
LOOKS OISINTERESTED)

¢ ONCE BRAKD TMAGE IS ESTYABLISHED, WE CAN EXPLORE GREATER
EXTREMES IN INDIVIOUAL EXECUTIONS

® "WMERE Smo0TH COMES EASY" OVERWHELMINGLY BEST COPY LINE

PROJECT VF
RecomqENDED NEXT STEPS

Il Aoverrisyng
B Nexy Stees
8 YISUAL POOL APPROVED

o DEVELOP INNOVATIVE TECHNIQUFS TO MAXIMI'E CAMPAIGN IMPACT-
COMMUNICATION

- GOH
- PRINT
- POS

- Drare

Q 70
ERIC 17
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PRO.ECT \F PACKAGING TEST

LTINS

® ASSESSThE SOMMLUL €2 TION ATEEAL OF PROUEST Vb
PATKAGING

PR IDE NPUT INTC ™HF SELECT ON OF AN APPROPRIATE 0O R
FOF VO PACKAGNS
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METHODOLOGY

three Cell

150 Female Marlboro NM smokers, aged 18-24/ceil (75 FF. 75 FFLT)

S0 Male Mariboro NM smokers, aged 18-24/cell

Prerecrud* 3 central lecation

Monadic evatuation of brand family packaging

Color preference

PALKAGING ATTRIBUTES

8l grown Burgundy

(ise 150 (150
Attributes (Agree; % X X
Untgue/Differert Ak Qg 52
Attractive 88 84 88
Feel Comfortable Carrving il 77 73
Friends Would Car 53 66 61
High Quality 17 79 78
Modern/Contemporary 87 91 85

173
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PACKAGING ATTRIBUTES ¥S MARLBORO

8lue Brown Burqundy Marlboro

(150)  (150) (150) (450)
Attributes (Agree) X X X X
Unique/Different @ 48
Attractive

Feel Comfortable Carrying 86

Frienos woulo Carry 90
High Quality 34

67

@
61
78

&

MoGern/Contemporary

USER IMAGERY

Blue Brown Burqundy
(150) (150) (150)
X X X
sex
Mainly/Somewhat Male 32 4] 28
Equally Male and Female 37 3 37
Mainly/Somewha! Female 31 28 35
Age
Matnly /Somewhat Younger Agult 53 o 4 —> b
Equally Younger ang O'der Adult 28 31 29
Mainly /Somewhat Cloer Aoult 19 27 16

El{fc 173
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USER_IMAGERY

Attributes (Agree)
A person like you

A person who likes to make
oxn decision

A traditional person
A person Yike your friends

An independert person

PRODUCT _IMAGERY

Mean Attribute Rating - Ideal
TOTAL

8lue Brown 8yrgundy

Tobacco Taste 22
sSmoothress

Ctrangth

Mtigress

Arttfictal Tiste

Harshness

3ignificant 1y more than tdeal (90X confidence tevel)
Significarty Tess tran tgeal (90X confidence level)

ERIC 175
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PRODUCT IMAGERY
pAL L AL oL

TOTAL
Blue Brown Burqundy .

| A ——
Non-Mentho 1 89 94 9

Henthol 10 5 $

—> Significantly different (90X confidence level)

TOTAL L 3 my
T Fom Fapdy U siom  digund o “oigundy
—

L)) * ”? " "> W "

3 10 L} 4 10 ) 3

=> Sipificantly {ifferent (W1 conlidence level)

ERIC
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Better/Equa!

Qualtty
Tas'e

Smoothness

PURCHABE INTENT

173

PRODUCT PERCEPTIONS YERSUS MARLBORO

____Total

Blve

54

Brown Burqundy

- )

e~ [sa_____ e9]

62

61 69

KEY MEASURES

“oP 2
‘OP )

‘HERMOMETLR RATING

704
[ 10

REFERENCE

Lue
ROWN

JRGUKDY

ERIC
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KEY MEASURES

MALES
BLUE BROWN DURGUNDY
Dy ' G
PURCHASBE INTENT
OoP 2 3 €2 4
oPr ) [ 1] 74 €4
'REPERENCE
o o o
RO 14 10 1
WWRGUNDY 24 32 20
1 eeasuers
Pesals Male
- AL WQTG‘W' Y
ve Dieww Ky I Teom Burgend T Fown Turgun Slve Brewm Bur
R R X T RN R L f
H H H H H H H H H H H 1
Putchags Intent
————3
"' H 1) [} [} " . 82 [} [} (1} bt } [t} [T
hl ‘ ‘-_-“Nw
Ty ) " 7 [ }] (24 ~>{ll | il i ] (3] [ ] b1y “
SO
Thetncaerst 'ulnl
I, N “ b hH [ “ by bM " P -—
I 40, ®0 1" [A) B > 0 . L] » AL [ - -
Prelerence
m , -
" MR EHR y RO 8 M &
Hrown bl 1 , I 1 , bt " . 16 17 1s
Bt sundy n b 1 » b4 AL 1w tad 1% 1 A} n

YoStgrificantly different ot the %1 - #¢ donce .qvel
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CONCLUSIONS

o Design effectively communicates the uesired product/user imagery

s Relative to Marlboro, the Oakota packaging design is
- =ore unique

- more attractive
- more modern

¢ Reactions to color alternatives wnclear
- Monacic ratings of ‘burgundy® show !cvest weaknesscs

- *8lge" preferred overall

RECOMMENDATIONS

¢ The *blue’ packaging offers an cpportunity to communicaie the desi-ed
fmage ‘n a uniguesfmpactful manner versus traditional clgarette
packaging colors

s Product/yser perceptions assoctaied with the packaging 2!17 be further
enhanced by the Dakota advertising/product

o 74
ErlC 17
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Septecber 16, 1989

To: Ms. L.L. 3endex

From: Ms. P.S. Cohen

Subject: Project VF-"Point-of-Difference”

The following will provide you with 2y perspective on the Project
VF "Point-of-Difference”.

BACXCAQUND:

Project VF is being targeted against 18-20 year old fecale smckers
of karlboro. Llearning to date Suggests that, to peximize appeal
ascng the target, the brand must cc=bine the stability of MaTtlboro
with the sensation of £ uanique younger adult fexmale irage.

Several judgemental “"yardsticks” have been developed to assess the
ability of vazious elexents of the parketing mix to meet the above

object ives:

* Does the brand/zarketing element generate appeal among
younger adult females without alienating younger adult males?

* Is the image/zmarketing element unigue (withcut being faddish)

versus other cigarette brands?

* Does each marketing elezent effectively reinforce the brand

inage?

* Is each marketing element consistent with a *big-brand” as
opnosed to a niche brand (ie., Is this sonething “hat
M2 riboro would do?)

ROINTS-QF-DIFFERENCE:

The saze "yardsticks" should be applied when evaluating the
appropriateness of product points-of-difference. Two difference=
which appear *o be consistent with the above criteria are slow
burn/increasad puff count and the "slide” box. (Note: The current
.Project WF:priducts offer increased puff count versus other RJR
brands. Increises versus Marlboro vi:ll become viable as the 83mm
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An additional ‘point-of-difference which has been proposed is
1acorporation of rhe Chalsea arnma Rowsvar. yhen etvaluated

against the Project VF "criteria®, aroma appears to be
inappropriate for the brand:

* Previocus research suggests that aro=a benefits appeal
Frizmarily to fecales, aged 25-34 who smoke 100z= products
(Se= Attachment). Appeal among younger aduit smokers,
particularly younger adult males, is limited.

¢ Aroma ia z position which has been established (at least in
test zarket) by Chelsea. Thus, it is not unigue versus other
brands.

* The use of aromz as a product point-of-difference on Project
VF does nct work in conjunction with other marketing elezents
to reinforce the overall brand image. As & result, it
aFpears to be rmore of an “"add-on® than a real benefit.

¢ Aroma benefits may ke mire consistent with a very targeted
brand, rather than, 2 "big hrand”.

~Share potential/viabil:ty for Chelsea remains uncertain

-Judgezentally, Philip Morris would be much more likely to
incorperate aroma ¢n Virginia Slims than on Marlboro.

BECOMMENDATION::

Given that any modification to the Project VF product will require
2 delay in the timetable, a two step test market plan is
recorended:

* Evaluate the strength of the current proporition by
proceed:ing to the inital test rmarket in Apzil, 1989.

* Continue to desvelop those points-of-difference which appear
to offer the most potential for Proiect VF (ie., increased
Puff count and slide box!) and evaluate the incremental

w2
,
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potent:al via a second test market.

This recommendation will allow the Brand to prczeed wath the
in-market development/refinexent of current marketing elements (as
recoxxrended by the Delta Task Force) while ensuring that the
potential for enhanced "points-of-difference® are also pursued.

Finally, it should be poiated out that the test narket
introduction of a new brand proposition where the primary point of
difference is imace-based is not unprecedented in the current
marketing organization. To my knowledge, the product benefits
provided by Project UT are quite similiar to those of Project VF.

The key difference is providing a unique and relevant image versus
other c:garette brands.

Total Avo=a
Seckess Sexsitive Izdex
Male 5i.2 37.2 7
Texale 43.8 62.8 129
18-24 17.5 12,7 n
28-34 25.8 22.2 R7
3845 4.1 58.1
SO+ i2.5 9.9 72
Texale i
18-24 3.3 il.6 LY
25-34 28.8 37.5 {1304
35-49 42.9 36.4 84
50+ 15.0 14.8 99
13 43,4 40.5 93
3 §.6 59.5 105
p 67.9 3.6 . 101
b 32.1 3.4 98
8= 53.% L4.0 82
100=—~ 46.6 5.0
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Septesber 19, 1989

- e ’ P mmnse
T Mz, 1. Bagoace
TRON: Ms. ?. S. Cohen

SURBJECT:  YOUNGER ADULT FZMALE SMOKING POPULATION

——— e s VIV

Per your request, I have determined the current total U.S. younger adult
fesale Karlboro ssoker population sixe:

Total Females, aged 18-24 14,968,532
X X
Saoking Incidence 23.32
X X
Marlboro KM Share of Smokers 48.6X
Fezale Marlboro Sazokers, aged 18-24 1,695,006

1f you have gny questions, please don’t hesitate to call.

&

Penny s?ﬂhen
Business Informstion Department

O
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Projece VF Producr/Manufacturing
. Acsiivity Jiaing,
e Field firsz CLT ané QDA Co3plete
e CLT results Complete
. e Field second CLT and QDA Complete
e CLT results Cozplete
e Final QDA results Coaplete
e Deterains next steps/point of difference Complets
developaent*
e CPT mailout v/o 9/25
e CPT Tesults w/o 10/30
e Final produc: decision w/o 11/179*
a Phase II production (produce 6X ssles sasglesr) [M 1
e Specifications cozplete 01/08/590

Begin production m 2

** No later than

B Denotes key dates in which any deleays will izpact other aress,
specifically

1. Sales sazple delivery
- Retail distribution

ERIC ]
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Exolect VF Packaging

Astivicy

—Rizing .

E ® Focus group feedback (Salrimore) Complete
- ® Xeviev sodified logo Complete
q ® Reviev modifled pecks Complete R
® Fleld packaging test Cenplete
i ® Packaging test results Complete
= ® Pack chosen/approved —wio o7t Vi %/35
? ® Carton, tipping comps approved —wfr 8 .o 7)aT
- ® Final art/mechanical dus w/o 9/25
3 ® Art/mechanical to Archer 10/02/8%

® Trial run in Manufacturing 12/04/89
3 ® Packaging/product receive R&D/QA approval 01/08/90
’ ® Packaging materials at Hanufacturing for 01/22/90

start.up

® Manufacturing start-up 01/29/90
-
; Ld
4
g
i
A
3 Q
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hidil Ao

L2y

Activity

® Advertising packaging and product focus groups
(Raltimore)

(aYaakania a4

L » Fleld marketing/promotion focus groups
(concepts only)

3 e Quntitative packaging test

- Field
¥ - Results
A e Quantitative advertising communication test
- - Field

- Resul:s

® Additional focus groups (Chicago)
- Advertising
- Product point of difference
- Promotion

o Concept/product test

- Field
- Results

ERIC
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-

Compiete

Complete

Conplete
Conplete

Cancelled
Cancelled

Complete

v/o 9/25
w/o 10/30

T
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Broject VF authorization Request

Activicy Tining
® Final product decision 11/17/8%
® Product cost analysis received w/o 11/27
e Cannibalization estimates received w/o 11/27
e Financial analysis complete w/o 12/11
® Route Authorization Request to reviewers v/o 12/18
® Route Authorization Requast for approvals w/o 01/08
¢ Autherization Request approved w/o 1/22

Project VF Sales

Activity _TIining

® Sales brochures, letterhead, direct account 01/15/90

fact sheets, retail fact sheets and special
prebooking forms arrive in Division Offices

@ 6M gratis cases arrive in division, chain, 01/15/90
Tegional and sales area offices

e Division Managezent mee.ing with Sales 01/22/90
Representative,

« Begin selling direct accounts and chairs 01/22/90

® Prebooking begins (including B1G1F) 01/22/90

¢ Carton/package facsimiles and package rack tags 01/29/90
arrive in Division Offices

e First delivery date to direct accounts 03/02/90

(day of)

¢ Introductory discount period 3/2-30

e POS and field siles distributed coupons arrive 03/05/90
in Divisien Offices

o First delivery of BIGIF product to direct 03/23/90
accounts (day of)

¢ OOH 4/90

¢ Down-the-Street 04/02/90

EI{IIC 200
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Project VF Advertising

Activity

o Reviewv revised ad concepts

e Qualitative testing (Baltimore)
® Advertising shoot

o Qualitative testing (Chicago)

e Quantitative communications test

~ Fleld
- Results

e Final comp approval

¢ Art/mechanicals approved

e Kini-proofs spproved

e Release OCH art/mechanicals
e Test post approved

e Begin final OOH production
e Sample post

e OOH arrives at posting plant

Iising
Couplete
(omplate
Complate
Coaplete

Cancelled
Cancelled

11/06/89
11720789
w/o 1/1
w/o 11
w/o 2/5
w/o 2/19
w/o 3/5
v/o 3/19
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Project VF POS/Sales Materiais
Activicy _Timing
¢ Order stock for pack facsimiles, etc. 10/23/#9
o Seles brochure comp approved 10/23/89
o POS comps approved 10/23/89
o Art/mechanical for sales brochure approved 11/13/89
o Art/mechanical for pack facsimiles, etc., 11/13/89
approved
o Art/mechanical f.: POS approved 11/13/39
e Pack insert art/mechanical (if warranted) 12/11/89
o Ship sales brochures 01/08/90
o Sales brochures, letterheads at Division Offices 01/15/90
o 6M sales semples at Division Offices 01/15/90
o Carton/pack facsimiles and rack tegs at Division 01/29/90
Offices
e Ship POS 02/19/90
¢ POS arrives {n Division Offices 03/05/90

O
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* B. Project VF

Project VF is 2 new brand designed to replace Marlhoro as
the brand of choice among female smokers 18-24. Unlike
Marlboro, VF will not be positioned as 2 "“cigarette for
men”, but will reinforce targeat smokers’ desire for

¢ traditionally "masculine" values. Development is proceeding
to meet an April 2, 1990 tast markat DTS.
1. Product

Brand met with R&D to discuss 2adding 2 noticeable
product/packaging "twist" to VF’s proposition. Several
ideas were discussed preliminarily, with a detailed
idea generation session planned for w/o 8/7.
Suggestions uncovered in this meeting will be prepared
and presented for consumer feedback nid-September.
Brand will present recommended next steps/timing later
that month.

Concurrent with this exploratory, R&D will continue
development of existing VF prototypes. Preliminary
central location tests indicate several VF products
perform at parity to Marlborc. Two additional CLT's
are planned, with best performing products to bs placed
in full concept-product testing w/o 9/25.

2. Nape

The law department is increasingly optimistic that ATC
has no plans to use the "Dakota" name. As such, RJR
should be able to ohtain trademark rights in November
when new laws go into effect. A back-up name search
continues in the event that registration is denied.

3.  Advertising

A full campaign shoot will be conducted next week (w/o
7/31), with photocomps brought to focus groups w/o 8/28
to ensure wardrobe, styling and casting are consistent
with younger adult lifestyles/expectations. Focus
group learning will guide introductory visual and
pooclout recommendations, which will be forwarded for
management approval nid-September.

El{fc 203
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4.

Packaging

Quantitative testing will be fielded w/o 8/7, with
results due in early Septsmbar. Al packs carry the
unique Dakota logo; hcwever, three background colors
(Blue, Brown, PBurgundy) will be assessed to determine
vhich best meets brand objectives. Recommanded
packaging will be forwvarded for management approval v/o
9/11.

Maxketing Plan

VF’s strategic marketing plan will be forwarded in
conjunction with 1990 annual plan presentations.

Kev Timing

Latest dates to meet 4/2/90 DTS:

L 74-)
L) Quantitative Packaging Test -~ Field 8/7
~ Results 9/4
. Packaging approved ~ Pack 2/11
- Carton/Tipping 9/18
° Advertising approved 11/6
° rinal product decision 11/17
° Manufacturing start up 1/29/90
[ ] DTS (test market) 4/2/90

204




DG D Al A€ ¥

Laaio A LU Re i S

k.

Bt C32

O

ERIC

Aruitoxt provided by Eic:

201

82 Mesgney Ae.
ool M IO
-1 1]

Saptembsr 5, 1989

Hs. Peany Cohen

Marleting Research Manager

R. J. Reynolds Company

401 Worth Wain Street
Winston-Salen, Nortk Carolina 27i212

Dear Penny:

This letter is a summary of Project VP groups conducted in
Chicago on August 28th and 25th, 1983.

A bdbroad spectrum of attitudes among women to the advertising
was noted, creating a range of positive, moderately
enthuriastic, znd negative reactions to the advertising. Ths
advertising strategy msust communicate the user image with a
multi-fcceted personslity, such as independent yet
spproachable, socirble yst also enjoying har own cospany,
feeling equal to men yst enjoying a warm fun relationship with

.- 8 man.

Positive attitudes appear to occur among women who aspire to be
independient, or to be a more contemporary woman, <nd hove less
traditional imagez >f what is "Proper behavior® for a woman.
Some of these women may bs psychologically ready to become more
independsnt, resdy for the next phase of maturity and adulthood.

They afmire the Dakota womsn’s independencs, *Knowing her own
mind," her versatility of enjoying the outdoors as well as
carnival sitvations snd street scenes, her willingness to be by
herself or with a group or having fun with a man.

However, even these women need assurance she is approachable.
They want to see that she can be friendly and smiling and not
%0 independent that they could not aspire to de like her.

Negative reactions occur among women who do not aspire to the
Dakota woman's indepandence, assertiveness, and control. Some
of these wcme= spnear to have traditional values, leading them
to feel less involvel with her indepsendence.
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k3. Penny Cohen
Sspteamber S5, 1989
Fige 2

Soa3 women with negative reactions may not yst aspire to the
Dakota woman's independence and assertive=ess. Being part of a
social group, being accepted by others, and not yet "Doing
their owvn thing® ig still important to them. Howsver, as they
mature within the next few years, they could aspire to the
Dakota woman's unique combination of independencs, sociability,
versatility, fun and contemporary sensitivity in her
relatioaship with men.

Some of these women could be more likely to aspire to her
earlier if they feel she is approachable, and rot so
independent and assertive that she would reject them and their
(currently) more traditional, unassertive feminine values.

Some women perceive her as toc sexy because of her direct body
language positioning. A few perceive her as "A toaboy.® The
“Masculine” sort of way she handles her body, sitting first on
a motorczcle with her boyfriend behind »er, is inconsistent
with traditional feminine values.

The poderatz level of interest occurs among a few of the women
who perceive the Dakota woman as "An outdoors woman® who enjoys
outdoor gituations. HKer dnformal clothing appears to reinforce
this, especially in these situations. “Her indepsndence appears
t:db. p;zceived =mainly as related to her desire to be cutdoors
3 active. -

Overall, the Dakota woman appears to be perceived as an
independent woman who has her own mind, and when presented in a
variety of sgituations could also be perceived as sensitive,
friendly and warm, yet retaining her unique contemporary
independence. 1In addition to appealing to some woman
izmediately, she could be a2 aspirational figure for other
women who may initially be unable to relate to her, but aspire
to her psychological strength and independsnce as they mature.
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M3z. Penny Cohen
September 5, 1585
Page 3

Initial adverticing should create 8 multi-faceted image of the
Dakots woman. It should include executions which show her
independence, her sociability with other women friends, her
warn snd gsensitive relationship with a man, and communicate
that she can also be friendly and approachable.

Her informal clothing, such as jeans, Western hat in one
picture. can be seen as only western in outdoor rugged
situations, and should be counter-balanced by city scenes, a
carnival, or other scenes to aveid her being perceived as
merely a feminine copy~-cat of the NMarlboro Man.

A key issue in her appeal appears to be the combination of
specific advertising executions which are used. Perceiving her
a8 unique, because she is independent, yet enjoying a
relationship with a man, as being able to be by herself yst
enjoying situations with her friends, creates 3 unique image.

The complexity of this total communication indicates that the
advertising which is used to introduce her should de researched
to evaluate its effectiveness in creating the desired image.
Since the components ccmbination of image appear very
important, the advertising research should evaluate the
portfolio of images which are used to create the total image
which makes the Dakota woman azpirational and creates the
desired motivational compellingness which could appeal to
contemporary women.

The man in some executions also plays a key role. He should
appear strong and unique also, in addition to being attractive
and aspirationally appealing. Bis down-to-earth ruggedness
makes him uniquely interesting, but he should also appesr
“Dacently groomed,® even though his total menner is informal,
independent, and the kirnd of man who algo likes to 4o °His own
thing.* His indspendence should not overshadow the Dakota
woman‘'s independence. It should {ndicale she 1ikes a strong
man, yet they have a sensitive relationship betwean then.

ERIC 207
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Ms. PennY Cohen
September 5, 1989
Page 4

The product used in these groups appears to be extremely
sppealing. Many of the women feel its taste and satisfaction
is comparable to their current brand and it hag the additional
benefit of being smoother.

Promotions, inserts and other interest-stimulating devices
should be consider® very carefully. They should be consistent
with the unique image of the Dakota woman, especially in the
introduction when her image is being established.

I hope these observations are useful, and if I can be of any
further service, please contact ne.

Sincerely.

Mene

Gene Shore, Ph.D.
President

GS:mn
0550R
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DATE: September 20, 1989

TO: L L. Bender FROM: C. R. Curpenter

SUBJECT: VF Product Development -
Increased Puff Count

The following is a summary of our preduct development plan to produce VF
prototypes with increased puff count for potential third quarter, 1590 test market
introduction.

Prototypes that are currently being fielded in the VF Concept/Product Test in
preparation for April, 1990 DTS have the following analytical values:

EFLY FF
Bt Count Tar Byft Count Tar
CT1895 A 88 108 CT 1806 A 82 186
CT 18958 84 122 CT 1206 8 &1 161
MadborolL 83CPB 80 107 Maboro 79CPB 87 188

A3 you can see, our FFLT prototypes heve as much as 8 pulls more than Marlboro
L. and FF prototypes are as much as .6 puffs fewer than Marlboro. The VF
prototypes are slready at 2 puff count advantage versus our established brands CPB
products which currently range from 6.6 to 7.6 puffs. During VF product development,
we incorporated most of the puff count increase options that the established brands are
now using to improve products, always attempting to maintain equal taste delivery to
Mariboro. By elimination of G13 in one blend, we were able to increase puff counts
to 8.8 and 9.5 on FFLT and FF prototypes, respectively. However, these prototypes
were not pursued further when VF focus group respondents perceived the products to
be to0 Light and lacking tobacco taste. Low levels of G13 and G7 (low density
components) along with increased tobacco weight were the primary contntutors to
increased puff count in VF products. Also, contributing were the inclusiou of G7-10C
(G7 with DAP) and slow buming cigarette paper. By balancing all of these variables,
we developed acceptable prototypes.

ERIC RG3
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L L Eender -2- September 20, 1589

In an cffort to increase puff count further, we plan to use the same variables and push
ther t= e limit. Density will be further increased by increasing tobacco weight more
and climinating G13. In addition, cast sheet, which is a very dense component, will be
evaluated. Cast sheet was not considered for initial VF development because of the
project timeframe and lack of a cast sheet production facility. Implementation of cast
sheet by third quarter, 1990 remains highly questionable. The only production facility
available is an outside company calied Nuway. Our first run on their cast sheet line
will be conducted in the next few weeks. It is not certein whether the same material
can be produced. Cigarette papers can be used to modify product tum rate
substantially by changing porosity and levels of burn additives. Currently, I have six
different cigarette papers on band that will increase puff count to varying degrees.
Since tar Jevels will increase significantly with these papers, the filter and venti'zdon
system will kave to be changed. All prototypes will be produced in 8 mm sength
which is accompanied by a circumference reduction from 24.70 to 24.40 mn. Because
prototypes. like these have never been made, it may take several product sevelopment
tests to achieve an acceptable product. Initial development will be done on FFLT only
until our options are screened down to a more workable number.

Our best guess cn project timing is outlined below. Since learning will be built
incrementally it 1s difficu:: to project how many tests will be needed and more
importantly when & consumer test might be feasible.

— Twming
First product developmant test - density, cigarette papers, cast sheet Make 11/6/89

Analticals  11/17/89
Quaitative research 11/27/8.
Second round of prototypes Make 1/8/90

Anajyticals 1/19/90
Qualtative research 1/22/%0
Concept/Product Test Malout 3/12/90

Resuks  4/23/90

This sc:edule allows for only two product development tests prior to consumer testing.
It is risky to assume that only two tests are needed since the product changes needed
to increase puff count by as much as two puffs are considered fairly radical. This
schedule also provides for no internal QDA evaluations and only two rounds of
qualitative. The purpose of qualitative research will be to determine if consumers
perceive a difference in puff count and if product taste is acceptable. Obviously the
t'ming listed here is tentative and up for discussion. It is unlikely that the first
prototypes could be made before 11/6/89 and quite possible that jt could be later. The
pilot plant schedule in October is extremely cluttered with mailouts and product
development tests receive lower priority.

Please callif you have questions on this Gevelopment plan.

| o
——
—
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Prosecy VF
Recoresmoen Nexy Sters
II. Prooucr
D. Recomsemoarzon (Cowt’p)

© RavromaLe

“Toms
-hmmmmmm. MINIMIZING LEAD TIMNE TO

EXPANSION:

0 MARKETING MIX ELEMENTS

o OvematL VF POSITIONING/TMAGE (IF UNSUCCESSFUL, POINT
OF DIFFERENCE WILL NOT SE ENOUGH)

= APRIL TEST PROVIDES BASE TO ASSESS INCREMENTAL IMPACT OF
ADOED POINT OF DIFFERENCE VERSUS INCREMENTAL COSY,

= POINT OF DFFERENT MIGHT ACTUALLY WURT VF PERFORMANCE:
@ NICHE RATHER THAN BROAD BASE
@ GIMMICKY/FADDISH
@ DEPARTURE FROM CURRENT HABITS/EXPECTATIONS

@ SENSATION/STABILITY SALANCE == CIGARETTE CHOXCE
(MARLBORO) PROVIDES STABILITY

ProJect VF
II. Prooucy
E. Tmng
1
. CurRenT Proouct
Frewo CPT w/o 09/25
CPT mesuLTs w/0 10/30
TCST MARKET INTRODUCTION 4/90
2. Prooucy PoINT OF DIFFERENCE
A. Stipe Box
LOCATE MACHIERY/PRELIMINARY STATUS CoMpLETE
NERY TN SECTION 09/18/89
&%ﬁ‘l.m.‘:n RUN FOR TESTING 10789 =t 125
EXTENDED USE TEST RESULTS 11/89
MACHINERY SHIPPED (IF WARRANTED) 10/89
MACHINFRY ARRIVES IN MANUFACTURING 12/89
MANUFACTURING CAPABILITY T8D
TEST MARKET INTRODUCTION 3ro Q. 90w
8. Extma Purr” Propucy
BecIn DEVELOMMENT WoRK ComvpLETE
Q BID/RLD DEVELOPKENT PLAN FOMMROED w/0 09/18
TEST MARKET INTRODUCTION 30 QrR. '90+

”y - - . .-
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II. Proouct

¢ DELTA FOUND MO CURRENT ALTERNATIVES JUDGED VIABLE 8y VF TarGeT.
DAKOTA PROVIDES FIRST ALTERNATIVE.

¢ WE HAVE NEVER INTRODUCED CIGARETTE WITH "NON-RIR" SIGNATURE,

PREVIOUS PAILUPES MAY BE DUE TO TASTE DEFICIENCIES NOT PRESENT WITH
DAKOTA.

(¥ ALL, TARGET WANTS GOOD TOBACCO TASTE AND SMOOTHNESS.

¢ OTHER PRODUCT CATEGORIES MAVE SUCCEEDED WITH IMAGE-ONLY
POSITIONING:

- CharLIE CoLOGNE
- Coors BEER
- AssoLut VYooxa

IIX. AOVERTISING
A. Focys Grour LeamNING
[ ] OVEMLL, CAMPAIGN ACHIEVES DESIRED COMMUNICATION POINTS:

- INDEPENDENT, IN CONTROL

- SELF-CONFIDENT

- "ReAL pERSON"

- RELaxED

- SOCIABLE

- WoulD LIKE TO BE AMD/OR FRIENDS WITH

® SOME REFINEMENTS/REVISIONS WERE RECOMMENDED FOR INTRODUCTORY
PoOL:

- CANNOT BE TOO TOUGH...I.E., SBITCHY/COLD (MOTORCYCLE JACKET)

~ CANNOT BE TOO CUTE, GIGGLY (BARREL-COUPLE)

= WOMAN CANNOT KE TOO SUBMISSIVE (I.E., FAWNING AT MAN WHO
LOOKS DISINTERESTED)

® ONCE BRAND IMAGE IS ESTABLISHED, WE CAN EXPLORE GREATER
EXTREMES IN INDIVIDUAL EXECUTIONS.

® "W4ERE SM0OTH CoMeS EASY™ OVERMMELMINGLY BEST CopY LINE,

B. Mexy Steps

® VISUAL POOL APPROVED.

® DEVELOP INNOVATIVE TECHNIQUES TO MAXIMIZE CAMPAIGN IMPACT/

COMMUNICATION; ‘
O ‘ - 00H
ERIC - PNt
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PROJECT VF QUALITATIVE RESEARCE - CHICAGO
(31D #89-43613)

PURPOSE:

This report summarizes lesrning from the Project V¥ qualitative research
. conducted in Chicago, IL on August 28 - 29, 1989.
OBJECTIVES:

¢ Ixplore the communication/appeal of the Project VP introductory
advertising.

¢ Explore reactions to other elements of the Prcject VF marketing mix:
- Product

- Proasotion

¢ IExplore alternative means for providing Project VP vith a unique, yet
seaningful, point of difference.

METHODOLOGY:
A detailed methodology and summary of stimulus msterials are provided in the

attachsents.

CONCLUSIONS/RECOMMENDATIONS:

The Project VP advertising sppears to convey the desired product/user imagery.
Importantly, learning from this resesarch, in cosmbination vith managesent
judgement, suggests that the appeal of the "Dakots Voman” may be enhanced
through caretul selection/development of the executional mix. Specifically,
the caspaign should incorporate executions vhich reinforce that, although the
"Dakota Voman" is extremely independent, shu is also approachable and
friendly.

NEXT STEPS:
Quantitative assessaent of the Project VF sdvertising will be incorporsted in

the Concept/Product test fielded Septeaber 25, 1969. Results vill be
available the veek of October 30, 1989.

LRIC \
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HBYPOTHESES EXPLORED/GENERATED:

I. Mvertising

The Project VF campaign will convey the underly
Marlboro e vhile prov & unique younger adult famale
positioning/imagery versus Karlboro.

Both male and female respondents described tha Dakota voman as
attractive, and & "voman of the 90’a®. 1In addition, she appears to
share ::3y positive traiz:hvith the Marlboco covboy - she vas frcqgcntly
descrd as independent, her ovn person, confident, ard ip control (yet
easygoing). Importantly, manv rccpondcn;: believed she convayed ¢

-~ fun-loving rebellious npture that they could easily itentify vith end,

for sose, aspire to.

Respondents vho found the "Cakota Voman® unappesiing tendsd to ascribe
negative traits to her attiiude and independence oy referring to her cs
aloof, unfrigndly. :ng!pith, and “easy".

Observation of consumers and their reacticns to the “"Dskota Voman™
suggests that those vith more confident/outgoing perscnslities vieved
the advertising more positively. In contrast, sor2 conservative/
introverted respondents may have felt somevhat threatened by the strong
psrsonalities conveyed in this sdvertising.

The most appealing headline(s) vill clearly convey the correct
product/user imagery in a unique manner:

(f”"?ﬁ??izihcadllnc: explored, ("Vhere Smooth Cones !nsy‘\appcart to offer

the most potential for Project VF. Respondints suggested that this line
clearly describes the attitude/personality of the "Dexota Vomen" vhile
at the same time indicating an extremely smooth product.

Other headlines vere often rejected for a variety of reasons:

~ No clear meaning

-~ Pit only vith selected executions ("Come togethar smooth®,
*"Smooth. Streetvise™, "Smooth Revolution®)

~ Suggest a harsh product ("Smooth A<tion. Slov Burn.Y)

-~ Obvious/overt use of younger adult language/slang ("vdhere Smooth
Saokes.")

II. Product

The Project VF prototypes vhich vill be included in the upcoming
Concept/Product test vere exposdd to respondente in these groups.

Project VF prototypes vill provide a product delivery vhich is
perceived as comparable Narlboro:

Overall reactions to the Project VF prototypec vere generelly
positive. Both full flavor and FFLT ssok.rs described the products as
smooth, not harsh, and similar in taste tc HMarlborc. Unlike previous
qualitative, there vere no mentions of "hard ¢rav” asscciated with the
denser pack of ,these prototypes.
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I1I. Unique Psckaging

In an effort to provide a further "point of differance® for Project VF,
tvo unique packaging alternatives (slide box and seeled inner liner) vere
elso explored in these groups.

e Unique packaging elternatives can provide an appeeling and meaningful
point-of-difference.

Respondent reactions to the "slide-box" wvere extramely positive.
Alsost ell respondents described it as unique and different.
Isportently, several gmokers indicated that rather than being “just a
gismick® the slide box design would provide the banafit of "keeping
tobacco from spilling out ir your purse®.

In contrest, respondents sev little or no benefit to the "seeled
inner-liner®. In fsct, most vere confused by this design since they
believe thet sdequete freshness is ensured vith the cucrent use cof
cellophane.
Promotion
Although only lisited time vas eveileble to explore promotion elterna-
tives, respondents vere exposed to s mall oriented promotion progrss and
e vsriety of packaging onsert elternetives. Although reections to these
prosotions vere generelly positive it should be noted thet they provided

little or no reinforceeent of tha {mage conveyed by the Project VP
sdvertising.

ATTACBKENT
KETBODOLOGY

Pive Yocus Groups:

- & groups of Female Marlborn NM smokers, aged 18-20.
- 1 group of Male Mariboro NM ssokers, sged 18-20.

- Selected respondents hsd coapleted no education beyond high school.

Hoderstor: Dr. Gene Shore

Stizulus:

- Project VP Advertising Caspeign (C-Prints)

Besdline Alternstives (shovn simultaneously on vhite card)

Project VF prototypes (2 - FF, 2 - FFLT)

Unique pe. aging incorporeting Dakots graphics
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Laura Bencuer

Natalie Perkins

September 20, 1989
Ad'ertising Budget

Don White

Ron Irons
Angelyn Honton
Lee Trone

Attached 1s a detailed description of all the VF Projects to date. : have also
included amount of the approved estimate, and how much of the project has
been invoiced to date. I used actual invoice amounts when available, .
otherwise I worked with the estimate amount. According to my calculations,
these projects can be summarized us follows:

VF40? Agency Retainer
ADVERTISING

RJ7280 Ad Cor.cepts Phase |

VF400 Ad Concepts Phase I1

VF409 Final Ad Comp Assembly
VF412 Final Ad Photo Shoot

VF413 Ad Shoot Pre-Production
VF414 Model/Talent Shoot Fee
VF418 Second Casting/Shoot Overages
VF419 Ad Still Life Photo Shoot
VF430 Talent Test Usage Fee
VF425 Final Comp Revisions

VF427 VF High Impact Ad Concepts

ERIC
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TOTAL

$460,000.00

$12,671.50
354,440.56
49,617.37
88,010.87
84,080.95
*82,000.00
*28,964.32
7,637.97
*18,000.00
*25,078 23
*17905 43
$778,307.20
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PACKAGING
RJ7279 Name/Pack Exploratory
VFad? Pack Logo/Background Exploratory
Phase I
VF404/ Pack Logo/Background Exploratory
VF407 Phase 1
VF405 Pack Final Art Mechanical
VF406 Alternate Name Exploratory
VF408 Pack Background Refinements
VF410 Barrel/Tipping Design Exploratory
VF411 Pack Background Exploratory
VF415 Pack Comps for Testing
VF416 3.D BarreVTipping Comp Exploratory
VF417 Pack Logo Refinement / .
VF423 Packaging Options
TOTAL
PROMOTIONS
VF403 Promotion Concepts Phase I
VF421 Promotion Concepts Phase II
TOTAL
MISCELLANEQUS
VF424 CPT Test Prints
VF426 VF Team Appreciation Awards

*Estimated cost.

Laura, please call me if you have any questions or comments.

217

27-157 - 90 - 8

$12,671.50

20,719.11

30,518.49
*38,000.00
-0-
10,532.16
5,000.00
14,036.27
21,935.90
7,659.17
*2,895.95
1.530.00
$165,498.50

$15,172.28

£.446.84
$20,619.12

$5,215.42
TBD
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September 20, 1989
VF BUDGET

INVOICED
JOB # JOB NAME/DESCRIPTION ESTIMATE TO DATE

RJ7279 Name/Pack Exploratory $13,720.00 12,671.50

Imtial exploratory of 40
pack backgrounds and 40 names
to be tested by groups in Phil.

RJ7280 Ad Concepts Phase I1 360,745.00 354,440.96

Initial exploratory of 120
advertising concepts to te
presented to groups in Atl.

VF400 Ad Concepts Phase II 91,785.00 91,785.17

Additional exploratory and
refinements to 50 ad concepts
to be reviewed by groups in
Baltimore.

VF401 Agency Retainer 450,000.00 450,000.00

Monthly agency advertising
retainer for period (Apnl-
December).

VF402 Pack Logo/Background Explor. 20,610.00 20,713.11
Phase 1

Pack log_o/back und exploratory
of 40 different flat 200% comps
to be presented to client.

VvF403 Promotion Concepts Phase I 14,482 18 15,172 28

Production of 50 color marker

promotion/field marketin
remium comps to be reviewed
y groups in Philadelphia.

218
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Pack Logo/Background Explor. 31,083.40 30,518.49

Phase I1

Continued exploratory of pack
background colors and simplification
of current logo to be used on pack.
Tested by groups in Baltimore,

Pack - Final ArtMechanical

. Production of final art and
mechanicals electronically for
packs and cartons (two s les),
and barrel/tipping art an
mechanical. Includes buyout
on logo and two sets of prototype
packs/cartons.

VF406 Alternate Name Exploratory -0- -0-

Additiona! exploratory for
back-up names to Dakota.
(internal time only.)

VF408 Pack Background Refinements 11,111.00 10,532.16

Refinements to pack back-
Fround colors using simplified
0go

YVF409 Final Ad Comp Assembly 65,465 40 49.517.37

Costs for assembhing all
comps (40) for testing in
Chicago - all type, color
rints, stats, etc included.
ncludes travel for 4 agency
people for 3 days.

VF410 Barrel/Tipping Design Explor. 5,000.00 5.000 00

Color marker exploratory of
barrel/tipping design (49 comps)

VF411 Pack Backgrouad Exploratory 13,577 85 14,036 27
Final pack background exploratory

1n the six selected colors
(18 comps)
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VF417
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Final Ad Photo Shoot

Six days of shooting ad
concepts in LA. Includes
photographer fee, costs of
crew, insurance, special
effects and location fees.

Ad Shoot Pre-Production
Pre-production, ing,
location scouting, w:

make-up & hair consulting &
travel for 3 agency people to
attend 3 day casting session.

Model/Talent Shoot Fee

Payment of all models (5 hero
models, 5 secondu?' models and
hand & body models). Includes
travel expenses for out of town
models.

Pack Comps for Testing

Refinements & ?rintin of 40 flat
comps of each of six difterent
designs for a total of 240 comps
to be used 1n quantitative testing.

3-D Barrel Comp Exploratory

3-D comps of selected barrel/
upping art designs for two
styles in various colors (117 comps)

Pack Logo Refinement

Testmﬁ of pack logo on Satex
for RJR printing tolerances

Second Casting/Shoot Overages

Additional lead casting, shoot
overages due to additional requests
and last minute changes causing
further pre-production and
overtime Includes travel to LA
and lodging for 4 agency people

for 11 days

88,638 00

85,553.50

93,900.00

20,103.25

7.842.51

2,885 95

42,045.00

88,010.87

84,080.95

*32,770.94

21,935.90

7.65917

38,964 32
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VF419

VF421

VF422

VF423

VF424

VF425

VF426

VF427

VF428

V430
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Ad Still Life Photo Shoot 7,025.00
Photo &h} for the high impact.

still ife shots. Includes casting

and all photo expenses.

Promotion Concepts Phase I1 9,346.65

25 marker comps of promotion
concepts to be tested in focus
groups in Chicago.

VF Bar/Club Neon Promotion TBD
Dakota Neon and "Nuen”

to be uged for bar/club
promotions.

Packaging Options 1,530.00
Production of 8 prototype

packaging options to be

used reviewed by groups in

Chicago.

CPT Test Prints 5,215.42
Printin% and assembling 125

books of ad OOH comps to

go to CPT test

Final Comp Revisions 25,078 23

Rewvisions made to final 15 comps
to be used for RJR presentation.

VF Team Appreciation Awards TBD
Create a Dakota Certificate of

Appreciation to be given to team

members for outstsnding work

VF High Impact Ad Concepts 17,905 43
Rough concepts, examples of

unique, creative ways of displaying

Dakota OOH, Field Marketing, Pnnt

and POS.

VF Final Pack Art TBD

Development of art for packs
that wal) appearn ads.

Talent Test Usage Fee 18,000.00

Talent test usage fee for
10 models at $1800 00 each
(includes talent agency mark up)

*Not final invoice amount

™o
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7.637.97

5,446.84

*-0-

1530.00

*.0-

6,001.34
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The Caarman. I will submit some questions to you, but I think
you raised a point that is right on target as we are trying to deal
with the whole problem of substance abuse and drug education and
spending millions of dollars on that. On the other hand, we see the
billions of dollars that are being spent to glamorize the area of to-
bacco.

The varied research, the work that has been done shows, as I
mentioned earlier in the hearing and will not repeat it, about the
power of movement int: gateway drugs and what that means down
the road in terms of addictiveness in tiiese other areas. The lines
are just there. If wc are going to be really serious about trying to
deal with that as well as the health implications which we testified
to today and which is obviously the highest priority, and these mat-
ters are related, then we are going to have to be serivus about this
issue.

I want to thank you very much.

Mr. BaLLIN. Thank you.

‘ 1[lAdd]itional statemenis and material submitted for the record
ollow:

LETTER FROM ASSOCIATION OF NATIONAL ADVERTISERS, INC.

1725 K Street, N W, Washington, DC,
February 20, 1990
The Honorable Epwarp M. KeNNEDY, Chairman,
Senate Labor and Human Resources Commuttee
215 Senate Russell Office Building,
Washington, DC

DeAr SeriaToR KENNEDY Attached 1s a statement prepared by tr.e Association of
National Adverticers, Inc (A N A)) regarding S 1883, the “Tobacco Product Educa-
tion and Health Protection Act of 1990 ” On behalf of the ANA and Association
President DeWitt F Helm, Jr, I respectfully request that this statement be made a
part of the hearing record.

As you know, ’I%xe A N A had requested permission to testify at hearings before
the Labor and Human Resources Committee regarding S 1883. This request was not
granted 1n advance of today’s hearing.

A NA maintains that several issues of serious concern to national advertisers
were not covered thoroughly during the hearing proceedings this morning and
remain outstanding While we certainly appreciate your consideration of our pre-
pared statement in regard to S 1883, we believe that these issues ment debate
before the full Labor and Human Resources Committee. A N A therefore asks that
our earlier request to testify before your committee 1n regard to s 1883 be consid-
ered when any future hearings on this subject are scheduled

On behalf of the Association, T thank you in advance for your attention to this
request and for your thoughtful consideration of the ANA’s views If you have any
quesltmns or require additional information, please do not hesitate to contact me di-
rectly

Best wishes,

Smcerely,
DanieL L JarrE

PREPARED STATEMENT OF THE ASSOCIATION OF NATIONAL
ADVERTISERS, INC.

Sevtion 955 of S 1483, the “Tobacco Product Education ard Health Protection Act
of 1890, is almost certain to lead to & de facto ban of all national and regional to-
bacco advertising 1n the United States This provision literally allows thousands of
State, county, city and other local governmental entities to impose tubacco advertis-
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Ing restrictions. Section 955's removal of Federal preemption of State regulation of
tobacco advertising is a clear prescription for regulatory chacs. The Association of
National Advertisers, Inc. (ANA) strongly opposes this provision. ANA’s member-
ship includes companies whose more than 2,000 subsidiaries, divisions and operatin
units market a variety of goods ard services and collectively account for almost 8
percent of all regional and national advertising in the United States.

ANA not only believes that enactment of Section 955 will destroy tobacco adver-
tising in the United States, but that it also will create dangerous precedents in
regard to Federal preemption and will injure a broad range of advertisers that
market products and services other than tobacco products.

What Does Section 955 Do?

The drafters of S. 1883 have stated that the legislative intent of Section 955 of the
bill is to remove the Federal preemption of State and local advertising (See Attach-
ment 1). However, the language contained in Section 955 reaches far beyond this

purpose.
As introduced, the Section reads:
“Nothing in this subtitle. Section 5 of the Federal Cigarette Labeling and Ad-

vertising Act (15 U.S.C. 1332, et seq.) or the Comprehensive Smokeless Tobacco
Health Education Act (15 U.S.C. 4401, et seq.) shall prevent any State or local
government from enacting additional restrictions on the advertising, promotion,
sale or distribution of tobacco products to persons under the age of 18, or on the
placement or location of advertising for tobacco products that 1s displayed solely
within the geographic area governed by the applicable State or local govern-
ment, such as advertising on billboards or on transit vehicles, as long as the
restrictions are consistent with and no less restrictive than the requirements of
this subtitle and Federal law.” temphasis added)

The first substantive clause of Section 255 would grant broad new authority to
“State' and “local government” to enact ‘additional restrictions” on the “advertis-
ing, promotion, sale or distribution of tobacco products to persons under the age cf
18" This provision allows multiple advertising restrictions by multiple government
entities

Any “State’ (which S 183 defines as "any State or terntory of the United States,
the District of Columbia, and the Commonwealth of Puerto Rico”) 1s allowed to
impose "additional restrictions” on tobawco advertising If each “State,” as defined
InS 1843, imposed a single additior.al restriction on tobacco advertising, that wou'!
multiply by more than 30 the rumber of advertising restrictions facing the tobacco
ndustry Howeve Section Y35 allows any "State” to apply “additional restrictions”
\emphasis added) without unylimitation as to their number Therefore, each State,
individually, 1s allowed to impose multiple advertising restrictions

Furthermore, Sectiun 955 allows "‘local government™ to impose "‘additional restric-
uons’ on tobacco advertising There are more than 2,000 cities and counties in the
United States As S 1883 does not define “'local government.” apparently local gov
ernmental transit authonties, bridge authorities. zoning boards and other such gov
ernmental entities, also will be allowed to impose addit.unal restnictions on tobacco
advertising  Does anyone seriusly believe that tobacco advertising will survive
under these circumstances”

“To persons under the age of I»’

On the surface. Section 955 appedrs to place a imitation on State and local gov-
erntments by stating that they can unly regulute the “aavertising proinotion, sale,
or distnibution of tobacce products tu persons under the age of 18 7 Unfortunately,
this lause 16 totally nebulous, ambiguous and will clearly breed extensive litigation

If regulation of "advertising to persons under the age of 18" sumply means
advertising seen by youths under the age of 18, as well as the rest of the public, the
United States Supreme Court has stated clearly that such a regulatory approach 1s
unconstitutional

The Court in Bolger v Young'’s Drug Products Corporution, 163 U'S 60 (1950), un
equivocally stated that efforts to manipulate advertising seer by adults and the
young could not be restricted in such a way as to lower discourse 1n society “'to the
level of the sandbox * Itid at 73 The Court 1n Bolger, aiting Butler v Michigan, 353
USC 4838 19571, also condluded that "Government may not ‘reduce the adult popu
lation to reading only what is fit for children.”” Ibid

State and Lwcal Restrictivns of Tobacco Advertising Must Be “Cunsistent™ with
and “No Less Restrictive” than Federal Regulations

Two other apparent restrictions on State and local regulation of tobaccu advertis-
iy contamned 1n Section 957 alsu are certain to generate extensive litigation Section
455 of S 1%%3 provides that in restricting tobacco advertising, States are only al-
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lowed to impose additional advertising restrictions if they (1) *are consistent with”
and (2) “no less restrictive than the requirements of this subtitle and Federal law.”

There are no provisions in section 955, however, to provide a raechanism to deter-
mine whether a particular proposed restriction is “consistent with” or more, less, or
equally restrictive than Federal law. Is this determination to be ioft to the courts to
be decided on a case-by-case basis? Is the Federal Trade Commission, which has re-
sponsibility for the enforcement of the warnings in tobacco labeling and advertising,
to make this determination? Is the Department of Health and Human Services,
which has been provided increased powers under S. 1883, to make this determina-
tion? Most importantly, does this type of approach have any likelihood of leading to
consistent and effective regulatory policy in regard to tobacco advertising? Clearly,
the answer to this last question is “no.”

Section 955 Would Undermine the Existing National Uniform Structure for the
Relation of Tobacco Product Advertising and Create Deleterious Precedents for the
Regulation of National Advertising

e Congress has worked deliberately over the past 25 years to develop a tough,
comprehensive, uniform scheme for the regulation of tobacco product advertising. It
now threatens to destro, this scheme

In 1965, the Congress enacted the Federal Cigarette Labeling and Advertising Act
(FCLA Act), the first in a series of legislation designed to regulate cigarette advertis-
ing and labeling. In its current form, the FCLA Act specifically preempts States
from enacting cigarette advertising statutes based on smoking and health. In en-
dorsing the Federal preemption language, the architects of the FCLA Act recognized
that smoking and health are matters of national concern and therefore should be
subject to uniform national regulatory policy.

The declaration of policy and purpose contained in the statutory language of the
Federal cigarette advertising and labeling laws confirmed Congress’ desire to create
a “‘comprehensive Federal program to deal with cigarette advertising and labeling
with respect to any relationship between smoking and health .. " (emphasis
added) (See 15 U S C Section 1331) Furthermore, the language indicates specifically
that in developing an effective Federal program, Congress deemed it essential to
preclude *‘diverse, nonuniform and confusing cigarette labeling and advertising reg-
ulations with respect to any relationship between smoking and health.” I&id.

Congress since 1965 has sought to refine the Federal cigarette advertising and la-
beling laws by, for exar ple, changing and adding health warning messages and re-
quiring health warning statements to rotate on a regular basis The Cengress also
has developed detailed format, print size, and placement requirements for the four
rotating health warnings presently mandated for all cigarette advertising and label-
ing Also, based on the FCLA Act model, Congress has moved to require health mes-
sages for tobacco products other than cigarettes, such as smokeless tobacco products
At each step the Congress has 1m Federal preemption.

ANA firmly believes that the Congress should not destroy this foundation for the
national regulation of tobacco advertising and labeling through the removal of Fed-
eral preemption of State and local regulatory authority in this area. S. 1883 pro-
poses a system that requires the coordination of tobacco advertising regulation
among thousands of independent governmental entities. If communicatton rather
than obliteration of advertising messages concerning tobacco is the goal, then the
regulatory scheme contained in Section 955 must be rejected.

Before the Congress strips away 25 years of Federal preemption, the question
needs to be asked “What has changed to justify this sudden shift in policy?” The
honest answer 1s *‘nothing has changed ” National problems deserve national solu-
tions There 1s nothing intrinsically local about the 1ssues raised by tobacco advertis-
ing Nor do the States have any special expertise concernming the health or advertis-
Ing 1ssues 1nvolved Why shou{d the findings of some county health official be af-
forded equal or greater status than the findings of the U Surgeon General 1n
regard to the health imphications of tobacco?

"“Targeting”

In some quarters 1t has been argued that increased regulation of tobaccy advertis-
ing should be ingtituted to counteract the targeting of blacks, women, and blue
collar workers Clearly, whatever one’s views on this question, this 1s a national
issue and does not justify removing Federal preemption concerning tobacco advertis-
ing If targeting 1s inappropriate, it 1s inappropriate in Dubuque, Detroit, Dallas or
any other part of our country Clearly, targeting is not an issue that should be treat-
ed differently from area to area or place to place

More importantly, ANA firmly. believes that efforts to “protect” blacks, women,
and blue collar workers from tobacco advertising have dangerous overtones of
racism, sexism and mi-~directed paternalism As Benjamin Hooks, the Executive Di-
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recttg(; of the Nationa! Association for the Advancement of Colored People, has
stated:

“Buried in this line of thinking and never really mentioned by these critics is
the rationale that blacks are not capable of ing their own free choice and
need some guardian angel to protect their best interests. This is an insidious
form of paternalism. Blacks, like the rest of the ﬁ(‘)&ulace, can make the choice
of whether to smoke or not.” (“What About ividual Choice?” Michigan
Chrunicle, December 16, 19°  (See Attachment 2))

ANA strongly endorses this view and contends ,2that if products are legal to be
purchased and used by every segment of the adult population then society should
not create second class citizenship with regard to commercial speech. We believe
that this issue is really about respect for the rights of all Americans to be treated
equally when it comes to receiving informatio.' and making decisions for them-
selves—irrespective of their race, gender or economic status.

Blacks, blue collar workers and women do not need a national nanny to tell them
how to think or how to act To suggest otherwise is merely to create a smokescreen
to hide a regime of governmental censorship.

The Need for National lation of National Advertising

ANA believes that in order to ensure that actions taken under the banner of
“consumer protection” Jo promote the best interests of consumers, a predictable na-
tional regulatory scheme for national advertising must be maintained.

National advertisers must be subject to national standards enforced at the nation-
al level. The responsibility for regulating national advertising and protecting the
national marketplace should reside primarily with the Federal Trade Commission
where a coordinated and uniform national policy can best be achieved. Inconsistent
regulation at the Federal, State and local level will make national marketing impos-
sible. Therefore, ANA strongly urggtthe Senate Labor and Human Resc urces Com-
mittee and the Congress to reject ion 955 of S. 1883.

PrREPARED STATEMENT oF THE SMokeLEss Tosacco Counci, Inc,,
MicHAEL J. KERRIGAN, PRESIDENT

Mr. Chairman, my name is Michael J. Kerrigan and I am the President of the
Smokeless Tebacco Council, Inc., an association of domestic smokeless tobacco nan-
ufacturers. 1 appreciate the ogportunity to submit this statement, which expresses
the views of the smokeless tobacco manufacturers on S. 1883, the Tobacco Product
Education and Health Protection Act of 1990.

For those of you who may not be familiar with smokeless tobacco, it is tobacco
which is intended to be uaeg in the mouth and is available in two main varieties—
chewing tobacco and snuff. Smokeless tobacco has been enjoyed in this country since
it was first settled over 300 years ago. Indeed, one brand of smokeless tobacco, still a
popular brand today, is one of the oldest consumer products in this country, having
been granted one of the first trademarks issued by the U.S. Patent Office. Today,
smokeless tobacco products are used primarily by outdoors men and those who work
with their hands.

I. The Legislative Proposal* S. 1883

Mr. Chairman, it 18 the position of the smokeless tobacco manufacturers that the
Yroad, new bureaucratic scheme contained in S. 1883—including the creation of a
new Federal agency “o be known as the Center for Tobacco Products—is unneces-
sary, unfair, and based on false assumptions. Furthermore, your proposal would un-
dermine the long standing principle established by Congress of regulating tobacco
labeling and advertising so as to provide a uniform and consistent message to the
general public regarding the tobacco and health controversy.

Your proposal is unnecessary because current Federal regulation, particularly the
Comprehensive Smokeless Tobacco Health Education Act of 1986, P L. 99-252, (the
“Comprehensive Act”), deals in an appropriate manner with most of the smokeless
tobacco matters covered by S. 1883, These include public education activities, re-
ports to Congress, and the reporting and evaluation of smokeless tobacco ingredients
and nicotine provided fc- 'n your bhll.

Indeed, the Secretary of Health and Human Services has declared that S. 1883 is
“unnecessary.” In his statement submitted to the U.S. Senate Committee on Labor
and Human Resources on February 20, 1990, Dr. Sullivan stated:

Although we support the committee’s efforts to focus greater attention on tobac-
co and health, I behieve the Department’s activities—those underway and those
we will be pursuing during the coming months—serve the same purpose and
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accomplish the identical goals as those set forth in S. 1883. The Administration
shares the concerns addressed by the legislation.

We do not believe, however, that the additional authorizations and require-
ments contained in S. 1883 would measurably add to our current or planned
efforts. Therefore, the Administruiion believes such legislation is unnecessary.

The Comprehensive Act represents a sweeping effort by the Federal Government
to nationally and uniformally regulate the smokeless tobacco industry. This compre-
hensive anl uniform Federal law should be given adequate time to work before the
American taxpayer is burdened with a new, largely redundant, regulatory scheme.

Second, S. 1883 is unfair because it would strike down, without justification, the
right of smokeless tobacco manufacturers to have their product formulas treated by
the Federal Government as confidential trade secret information—a right recog-
nized by Co when it passed the Comprehensive Act and one accorded manu-
facturers of all consumer products.

Furthermore, the array of anti-tobacco programs plx;gsoeed under Subtitle B of the
bill, including so-called “‘persuasional programs,” embody pro| that do not have
a proper flace in a democratic society. These campeigns would be aimed specificall
at “‘school dropouts, minorities, blue collar workers, and low and no income individ-
uals” and are intended to deny these adult American citizens their informed free-
dom of choice as to whether to use tobacco products.

S. 1883 also seeks to undermine the long-standing Federal %’,hcﬂ of maintaining a
uniform national system for regulating tobacco advertising. The bill seeks to foster
a patchwork of local—and therefore inconsistent—regulations. This ill-advised
aspect of the bill would threaten the carefully constructed balance struck by the
Congress between regulation of tobacco products and legitimate commerce.

Finally, the proposed legislation is on false assumptions, including the
notion that tobacco advertising and promotion contributes to the initiation of tobac-
co use by youth.

Needless to say, Mr. Chairman, the enormous cost of erecting this new bureaucra-
cy—$185 million in fiscal year 1991 alone—would impose an unacceptable new
burden on the American taxpayer, e:.d divert resources from the country’s real
needs, in this era of budget deficits »::d fiscal restraint.

II. Our Record on Smokeless Tvoacco and Youth

Before turning to a detailed discussion of our industry’s position on S. 1883, I
shall focus on one concern of the bill to which the smokeless tobacco manufacturers
have devoted substantial efforts and resources—ensuring that smokeless tobacco
products are not marketed to persons under the age of eighteen The smokeless to-
bacco manufacturers have adopted 'ne Code of the Smokeless Tobacco Industry.
Under the Code, smokeless tobacco manufacturers oppose any association of smoke-
less tobacco with activities which may be designedp for persons under the age of
eighteen. In particular, we do not direct our advertising or promotions toward
youth, do not use active athletes or professional entertainers to endorse our prod-
ucts, and all models who appear in our advertisements must be at least 25 years of
age. A copy of our Industry e i8 attached.

In addition to these strict policies, our industry has spent considerable time and
effort encouraging others to support our “adults only” policy. In 1984, only 22 States
had laws mandating 18 as the minimum age for purchase of smokeless tobacco
Thanks in part to our efforts, 38 States now have laws establishing 18 or a higher
age as the minimum age for purchasing our products. Not only do we support 18 as
the minimum age of purchase, in many of tgese States—Colorado, Maryland, New
York, Pennsylvania, Texas and Virginia, for example—the Council submitted test:-
mony and actively supported the passage of these laws.

In 1984, we began a program to encourage retailers to support our policy that 18
years should be the minimum age for purchase of our products. The Council printed
and distributed point-of-sale signs to more than 50,000 convenience stores urging re-
tailers to ask for positive identification when selling our products and not to sell
them to anyone under 18, even if the laws in their States did not prohibit it.

In 1985, to reach the general public with our message, we produced a public serv-
ice announcement (“PSA”) entitled “Smokeless Tobacce is NOT for Kids” and re-
leased it to 300 television stations nationwide. Millions of people heard and saw this
important message.

e continued vigorously to carry out this program in 1986 bf means of the print
media. “Some things are still for adults only” was the paid public service announce-
ment that kicked off our 1986 program This PSA urged those under 18 not to at-
temp* to buy smokeless tobacco products and urged retailers not to sell our products
to a1 , one younger than 18
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We also launched a netional media campaign entitled “Because We Care.” We
placed open letters to America’s ts, coaches, teachers and retailers urging
these adult authority figures to help educate the Nation’s youtk about our age of
purchase policy. These messages were placed in some of the most widely circulated
publications in the country including Parade Magazine and The Washington Post, as
well as some key specialty publications such a8 Education Week and Convenience
Store News. In 1986 alone, we reached more than 25 million people.

From 1987 to 1988, the Council went to the local level with two new paid public
service announcement campaigns concerning youth and smokelees tobacco. The first
campaign—*it's Our Responsibility’”’—was targeted at local newspapers and fea-
tured strong parental figures di 1 rﬂomibility and the importance of par-
ents helping to prepare their children for adult decisions. These PSAs were placed
in local newspapers from coast to coast such as The (Memphis) Commercial Appeal,
the Wisconsin State Journal, the Southern Illinoisan and the Tallahasee Democrat.
With this PSA alone, we reached more than three million readers.

Another Smokeless Tobacco Council campairn—directed specifically at education-
related print media—urged America’s teachers, coaches and principals to teach
youth about the “Fourth R: Responsible Decision-MakiE" Among the 47 publica-
tions that ran our PSAs were the nationally-circulated Education Week and Teach-
er; as well as West Virginia School Journal and The Arizona Administrator.

In 1989, we produced a compendium of all of the industry’s youth efforts to date
entitled “A Continuing Commitment.” This publication was distributed to business,
civic and youth organizations communicating our meesage and asking their help in
supporting our policies. The Boy Scouts of America, the Rotary Club International
and the US. Chamber of Commerce are some of the nearly 100 orgnizations we
contacted.

As a result of that effort, we worked closely with the American Legion to incorpo-
rate our youth message into their youth outreach p . We twice addressed
their Committee on Americanism and Youth, distributed our youth policy materials
to 50 State commanders and more than 100 other top officials, and placed paid
publie service announcements in The American Lefian agazine. Thanks to the Le-
gion’s cooperation, our message will reach a far wider audience.

In addition to these yearly campaigns, we maintain many onyoing activities to get
our youth message out to the public. We have spoken to tobacco farmers, distribu-
tors of tobacco products and convenience store owners to expliin our youth policy
and ask their help 1n making it work. We have also distributed tens of thousands of

teces of literature on our policy during the course of delivering these addresses.
me examples of those materials are being submitted with this statement.!

We. also take advantage of editorial opportunities to get our message across We
regularly publish op-ed articles in trade and general interest publicatiors to inform
readers of our policies. We also make a point of setting the record struight when
publications wrongly accuse our industry of marketing amokeless tobacco to those
under 18 Hundreds of letters to the editor have been sent out reminding editors
and their readers of our polici; that smokeless tobacco is not for youth.

Our i1dustry is proud of the efforts we are making, and we will continue these
programs nw> the nineties to ensure that the American public understands and re-
mains aware that our products are for adults only.

111. S 1883 ic Unnecessary and Unfair

Upon introduction of S. 1883, it was stated that “tobacco [is] ‘he only consumer
product today tha. -as serious consequences for public health but that 13 essentially
uncontrolled.” The ..otion that tobacco products are “uncontrolled” or un lated
1s wrong. In fact, smokeless tobacco products are regulated by an array of Federal
authorities, including:

~The Department of Health and Human Services, which monitors the ingredi-
ents 1n smokeless tobacco products, conducts tobacco and health research and
public information programs, and reports to Congress on an annual basis re-
garding tobacco and health issues;

—The Department of Treasury, Bureau of Alcohol, Tobacco and Firearms, which
collects tobacco taxes, and restricts certain marketing and promotional prac
tices,

' The materials being submitied with this statement are as follows (a) The Code of the
Smokeless Tobacco Industry, (b) * a continuing commitment”, (¢c) “Because we care ———, (d)
“’l‘akmg Our Responsbihity Seriously , () “Common Values, Common Programs”—Re-
marks by Michael J Kerrigan to the American Legion Commssion on Children and Youth, May
8, 1989, and () Examples of paid pubhic service announcements.
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—The Department of Agriculture, which grades and characterizes tobacco, und
regulates production and prices;

—The Federal Trade Commission, which regulates tobacco product packaging and
advertising, including monitoring the use of government-prescrited warni:
messages on smokeless tobacco products, and reporte to Congress oi. & bierni
basis mga.;dmg the sales, advertising, and marketing practices of the smokeless
tobacco industry.

These wide-ranging Federal efforts are supplemented by a panoply of State and

local regulatory authorities, including:

—State and municipal environmental protection agencies;

—State occupational safety and health agencies;

~—State consumer protection agencies;

—State departments of labor; and

—Municipal fire marshals.

Given this comprehensive Federal, State, and local iramework, S. 1888 is unneces-
sary. Indeed, it is clear that all of the stated “purpoc:s’ set forth in Section 2(b) ¢f
S. 1888 as they relate to smokeless tobacco products are currently fulfilled by the
Comprehensive Act as demonstrated by the following su.mary:

—S. 1883 states that it is a purpose of the bill to “help educate young citizens to

grevent initiation and encourage cessation of tobacco use” and to ‘“‘support

tate efforts to improve educational programs for the prevention and cessation

of tobacce use,” but such activities are already within the scope of Section 2 of
the Comprehensive Act eniitled “Public Education.”

—S. 1883 states that it is a pu of the bill to “inform the public about the
harmful effects of tobacco products,” but Section~ 2, 8, 4, and 8 of the Compre-
hensive Act mandate health warnings for smokeless tobacco products and ad-
vertisements and provide the Secretary of HHS with a broad array of authority
to undertake “informational” and “educational’” programs.

—S. 1883 states that it is a purpose of the bill to “strengthen laws limiting the
sale of tobacco products to minors” but Section 2bX3) of the Comprehensive Act
rovides the Secretary of HHS with authority to carry out such activities.

. 1883 states that it i8 a purpose of the bill to “estavlish Federal regulatory
authority over tobacco products and additives in such products,” to “ensure the
disclosure of accurate information to the public,” and to “analyze additives and
determine the risk of such additiver to individuel health,” but all of these mat-
ters are covered by the Comprehensive Act, particularly Section 4 of the Act.

Snme specific examples of the redundant and unfair nature of the provisions of S.
1883 include:

A. Reporting Provisions
The smokeless tohacco reporting program of S. 1883 15 unnecessary. Section 4 of
the Comprehensive Act, entitled “Ingredient Reporting”, already provides in part.

(1) Each nerson who manufactures, packages or imports smokeless tobacco prod-
ucts shall annually provide the secretary with——

(A) a list of the iniredients added to tobacco in the inanufacture of smokeless
tobacco products which does not identify the ccmpany which uses the ingredi-
ents or the brand of smokeless tobacco which contains the ingredients; and

(B) a specification of the quantity of nicotine contained in each such product

The smokeless tobacco manufacturers strongly believe these Comprehensive Act
reporting provisions adequately aud appropriately serve the legitimate public inter-
est, as determined by Congress, by providing the Department of Health and Human
Services with information about the ingr%ents and nicotire content of smokeless
tobacco products. Furthermore, the industry has cooperated fully with the Depart-
ment of Health and Human Services in developing and responding to the regulatory
and statutory rcquirements of the Act.

B. Evaluation of Ingredients

S 1883 contemplates that the proposed Center will evaluate smckeless tobacco in-
gredients to determine whether they represent what the Lill refers to as “unneces-
sary increased risks to health ” However, the ingredient provisions of the Compre-
hensive Act uire that the Secretary of Health and Human Services report to
Congma ing scientific research on the poseible health effec.s of smokeless to-

bacco i ients and, in particular, that the secretary advise Congress with regard
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to any smokeless tobacco ingredient which the secretary believes “poses a health
risk to users of smokeless tobacco.” Clearly, the secretary must undertake a scientif-
ic evaluation of smokeless tobacco ingredients in order to comply with this Congres-
sional mandate.? Indeed, Congressman Henry Waxman—one of the leading propo-
nents of the Comprehensive Act—described the ingredient reporting and evaluation
provisions of the Act as follows:

“Section 4 of the legislation requires ingredients in smokeless tobacco to be dis-
closed to the Secretary of Health and Human Services. Such disclosure will
permit more precise evaluation of the heelth effects of smokeless tobacco prod-
ucts and will enable the secretary to warn of specific ingredients contained in
smokeless tobacco that may increase the health risks of the product.” Cong.
Rec. Feb. 3, 1986 H 249.

Mr. Chairman, it is clear: The proposed S. 1888 ingredient evaluation require-
ments are unnecessary ar duplicative of existing Federal law. The recently en-
acted provisions of the Comprehensive Act should be permitted to continue in effect
ﬁ::lx? reasonable time before rushing to impoee new and conflicting rules and stand-
ards.

C. Public Dissemination of Proprietary Product Formula Information

Section 953(bX1) of S. 1883 provides that the Secretary of Health and Human
Services shall promulgate regulationa for she public diseemination, either on smoke-
less tobacco product packages or by other means, of smokeless tobacco proprietary
product formula information. This proposal is in direct conflict with existing Feder-
al laws which recognize that certain consumer product ingredient information is a
confidential trade secret.

The ingredient reporting provisions of the Comprehensive Act explicitly recogmze
the proprietary nature of smokeless tobacco product ingredient information, the
only exception being for disclosure of such information to a Congressionai commit-
tee 3 The proponents of S. 1883 offer no justification for striking down the important
and legitimate trade secret protections to which smokeless tobacco manufacturers,
like all manufacturers, are entitled and which were acknowledged by Congress just
feur years ago. Indeed, S 1883 would subject smokeless tobacco manufacturers to
disclosure requirements that go far beyond those applied to other consumer prod-
ucts. Smokeless tobacco manufacturers would be required to divulge on a brand
basis ingredients such as individual flavorings ingredients explicitly exempted from
all other Federal disclosure requiremerts, speifically because of their importance
as trade secrets.

D Reports to Congress and "‘Public Education” Activities

Sections 928 and 929 of S. 1883 contain proposals for “public education regarding
smokeless tobacco” and reports to Congress by the Secretary of HHS regarding varn-
ous matters relating to smokeless tobacco.

The “public education” provisions of Section 928 (beginning on page 38) direct the
secretary to "‘establish and carry out a program to inform the public of any dangers

z These requirements are set forth 1n Section 4(b) of the Comprehensive Act

iby Report (1) At guch time as the secretary considers appropriate, the secretary shall trans
mit to the Congress a report, based on the information provided under subsection (a) of this sec
uon, respecting——

\A) a summary of research activities and proposed research activities on the health effects of
ingredients added to tobaccu in the manufacture of smokeless tobacco products and the findings
of such research,

(B) information pertaining to any such ingredient which 1n the judgment of the secretary
poses u health risk to users of smokeless tobacco; and

(C) any other information which the secretary determines to be in the public interest

3 The ingredient confidentiality provisions of the Comprehensive Act state

(2xA) Any infornation provided to the secretary under subsection (a) of this section shall be
treated as a trade secret or confidentia] information subject to Section 552bX4) of Tatle 5, and
shall not be revealed, except as provided 1n paragraph (1), to any person other than those au-
thor:zgd by the secretary 1n carrying out their official duties under this section

{C) The secretary shall establish wntten procedarcs to assure the confidentiality of informa
twn provided under subsection (a) of this section Such procedures ghall include the designation
of a duly authorized agent to serve as custodian of such information The agent——

w shall take physical possczsion of the information and, when not in use by any person au-
thorized to have access to such information, shall store it in a locked cabinet or file, and

ut) shall maintain a complete record of any person who inspects or uses the information Such
procedures shall require that any person permitted access to the information shill be instructed
mrwrmng not to disclose the information to anyone who is not _.titled to have acress to the
nformation
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to human heal.) resulting from the use of smokeless tobacco products” and set
forth various duties which the secretary shall undertake in carrying out the pro-
gram. Section 928 also provides that the secretary may furnish technical assistance
and make grants to the States “to asgist in the development of educational pro-
and materials and public service announcements” relating to smokeless to-
cco, and “to establish 18 as the minimum age for the purchase of smokeless tobac-
c0.” Section 929 provides that the secretary shall submit to Congress biennial re-
ports containing, among other things, “a description of the effects of health educa-
ticn efforts on the use of smokeless tobacco products” and “an evaluation of the
health effects of smokeless tobaco products and the identification of areas appropri-
ate for further research.” .

While at first glance these provisions of S. 1883 regarding “public education” and
reports to Congrees regarding smokeless tobacco issues may seem laudable, they are
tot«allg unnecessary. Every provision contained in Sections 928 and 929 of S. 1883 is
already part of the Comprehensive Act. Indeed, the provisions of Sections 928 and
929 are taken virtually verbatim from Sections 2 ang 8 of the Comprehensive Act.
Duplicating provisions of existing law underscores the truly redundant nature of S.
1883 and unnecessarily increases the cost to the taxpayer.

1V. False Assumptions: Tobacco Products and Minors

The provisions of S. 1883 regarding use of tobacco products by minors, while well-
ntentioned, are based on false assumptions. The bill centains a purported “finding”
that “the tobacco industry contributes significantly to the experimentation with to-
bacco and the initiation of regular tobacco use by children and young adults
through its advertising and promotion practices.” The fact of the matter is, howev-
er, that research studies by tobacco critics have consistently found that tobacco ad-
vertising and promotion have no siﬁniﬁcant impact on the initiation of tobacco use
The following studies are of particular interest with regard to the 1ssue of smokeless
tobacco use by youth-

—In a paper published in the American Journal of Public Health 1n 1986, Marty
and his collzagues reported on their study of 901 h'_.1 school students 1n north-
west Arkansss. Those students who reported using smokeless tobacco were
asked about the primary influence in their initiation of smokeless tobacco use
827 percent of the respondents reported that the primary influence was one of
the following: a friend, a relative other than a parent, a teacher, a coach, or a
parent Only one respondent, comprising 0.6 percent of the group, reported that
an advertisement was the primary influence Marty, P.J., et al, Patterns of
?91:(1)01(;!2% g‘obacco Use in a Populat.on of High School Students. AJPH 76 (2)

-192, 1986.

—In a second study based in Arkansas, Williams and his coll es reported on
their work with over 1200 students at 13 rural Arkansas high schools. Those
students who reported using smokeless tobacco were asked “who/what was the
single most significant influence in your decision to begin using smokeless to-
bacco?”" The researchers noted that “a strong parental influence was evident 1n
the reason most frequently cited for deciding to use smokeless tobacco "' Indeed,
571 percent of the respondents answered “a parent”; 327 percent answered “a
coach”; and 9.2 percent responded “a teacher ™ Again, only a single respondent,
comprising 0 5 percent of the group, indicated that "‘an advertisement” was the
most sigmficant influence The researchers concluded that “the youth surveyed
mn this study did not report advertising to be instrumental 1n t{e initiation of

roduct use.” Williams, T., et al,, Smokeless Tobacco Use Among Rural High
hool Students in Arkansas. J Sch Health 56(7) 282-285, 1986

—Guggenheimer and his colleagues published a study in the American Journal of
Public Health in 1986 in which they reported on a group of 609 students 1n the
Pittsburgh area Those students who reported using smokeless tobacco were
questioned as to what influenced them to use the products. The researchers re-
ported that “although mass- media and other marketing efforts to promote
smokeless tobacco have intensified, only 4 percent of the users admitted to
being so influenced, whereas 60 percent reported learning about the products
from a friend.” Guggenheimer, J, et al, Changing Trends of Tobacco Use in a
Teenage Population in Western Pennsylvania. AJPH 76 (2). 196-197, 1986.

Furthermore, the provisions of S 1883 regarding use of tobacco ‘products by
minors are r~lur {ant given our industry’s own effort both to ensure that smoke-
less tobacco pruducts are not marketed to persons under the age of eighteen, and to
support State laws which Sprohibit the sale of tobacco products to persons under the
age of 18 As to the few States that permit the sale of tobacco products to persons

Q

ERIC 231

Aruitoxt provided by Eic:




Q

ERIC

Aruitoxt provided by Eic:

221

under the age of eighteen, there are adequate measures already in place to encour-
age these States to adopt appropriate legislation. For example, the Comprehensive
Act provides that “the Secretary of Health and Human Services may prcvide tech-
nical assistance and may make grants to States to establish 18 as the minimum age
for the purchase of smokeless tobacco.”

Our industry's determination and commen cause with the Department of Health
and Human Services in this area is underscored by the fact that the Smokeless To-
bacco Council has drafted and made available to State legislatures a model statute
which establishes 18 as the minimum age for purchase of smokeless tobacco prod-
ucts. The model statute pruvides, ir: part:

—Sec. 1. Sale of Smokeless Tobacco Products—It shall be unlawful for any person,
firm, corporation, partnership, or any other entity engaged in the sale of smoke-
less tobacco products to knowingly sell, barter, give, or in any other way furnish
to a person under the age of eighteen (18) years any smokeless tobacco products,
including chewing tobacco, snuff, or any other form of smokeless tobacco.

—Sec. 2. Purchase of Smokeless Tobacco Products—It shall be unlawful for any
person under the age of eighteen (18 years to purchase, barter, or in any other
way receive from any person, firm , corporation, partnership, or any other
entity engaged 1n the sale of smokeless tobacco products any smokeless tobacco
product. including chewing tobacco, snuff, or any other form of smokeless tobac-
co

V Impact of S 1883 on Tobacco Farmers and Manufacturers

Smokeless tobacco manufacturers have developed a close relationship with domes-
tic tobacco farmers, and a decp appreciation for the unique agricultural practices
which generations of our farmers have utilized.

Under & 1883, tobacco products would be subject to an extensive regulatory
regime which would encompass tobacco growing and tobacco constituents, the very
elements of the plant iself. as well as the tobacco product manufacturing process
As a result. the bl holds substantial implications for tobacco farmers

—Toubacev constituents are broadly defined, thereby granting the new Center au-
thurity to regulate the naturally occurrning elements of the plant itself Con
stituents may also include the content of the leaf after curing

- Additives are alsu defined bruadly under the bill. granting the Center authority
to regulate tobacco ingredients used 1n tobacco growing and processing

- (urrent tobacco growing and curing pracuces could be rudically altered due to
fiew restrictiuns wil tubaccu cunstituents ur additives Constituents and additives
used in growing tubacco could be subjected to regulation by the Center in add:-
tion to current requirements of EPA ur USDA This cuuld be an expensive aad
time-consunng process at best

In sum. S 1883 would unpose a new regulutory program un smokeless tobacco
manufacturers {n turn this new systern could impose significant new costs and tech
nally unae alevable restrictiuns on American tobacco farmiers and processors

V1 'S 183 Lacks a Balanced Approach t Education

suttitle B of § 1883 provides a vehicle for private anti tobacco advocates to
obtainn Federal funds jor “public information campaigns”™ and persuasional pro-
gramis  These programs would be directed at. in the irunic words of the proposal,

target  groups whom anti-tubaceo advicates apparently believe are unable to make

their own adul decisions. ur who perhaps are thought to be making the “wrong”
decisions Among the “targeted” groups would be ' minonties,” “hlue collar work-
ers,  scthool dropouts.” und “lov and nu incume individuals ” Federal funds weuld
also be used to develop programs aimad at “wurkers and their families” mnvolving
a woncentration of effort to change tobacco use behavior in those groups ™

Providing information intended o permit adults to make an informed decision
whether tu use tobaccow products 1s une thing Engaging in Federally funded “persua
swnal programs ' simed at effectng “behavior change” in "minorities {and] blue
collar workers'' 1s quite another and accordingly must be rejected

We belie  American adults should be allowed to exercise their informed freedom
of chuice to use these legal tobacco products The claimed health risks of smokeless
tubscew use are universally known, and congressionally mandated information on
this subject appears 1n smukeless tobacco advertisements and on every smokeless to-
bacco package Consumers should be allowed to evaluate this information and
decide. without coercion or restrictions, whether to use tobacco products While we
will continue vur effurts tu ensure Jhat smokeless tobaccu products are not market
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ed to persons under the age of eighteen, we also will vigorously oppose any effort to
infringe upon the rights of adult citizens who choose to use our products

VII S 1883 Would Undermine the Principle of Nationally Uniform Regulation of
Tobacco

Section 955 of S 1883 is an ill-advised attack on a fundamental principle underly-
ing Federal regulation of tobacco products. It has long been recognized that the reg-
ulation of tobacco products, which are marketed and used nationwide, must be car-
nied out on a nationally uniform basis. Thus, the Comprehensive Act put into place
a nationally uniform program for the regulation of smokeless tobacco.

Mr Chairman, Section 955 would undermine this well established principle by
permitting, and even encouraging, State and local authorities to ‘enact diverse and
inconsistent regulations regarding smokeless tobacco advertising, sale and promo-
tion Moreover, since anti-tobacco activists have declared their intention to seek out-
nght bans of local tobacco advertising, Section 955 would be in direct conflict with
First Amendment protection of commercial speech. Indeed, S. 1883 would provide
Federal funding for these unconstitutional State and local restrictions on comm -
cial speech, as well as funding private counter-advertising. In short, S. 1883 seeks to
employ the power of the Federal Government to attack the First Amendment rights
of smokeless tobacco manufacturers, as well as to sweep aside traditional and funda
mental notions of balance in the regulation of commerce in tobacco.

In conclusion, Mr Chairman, the passage of S 1883 would underm:ne Congress’
own recent efforts to establish a comprehensive Federal framework of smokeless to-
bacco regulation. The Comprehensive Act established a broad system of regulation
for smokeless tobacco products, including educational programs, pack age warnings,
and 1ngredient and nicotine reporting S. 1583 would wipe out this comprehensive
plan and instead 1mpose a redundant and unwarranted new system It 1s imperative
we take the time to evaluate .he effectiveness of the Comprehensive Act before any
uddll_gonal burdens are placed on the taxpayer under the guise of tobacco "regula
ticn

Indeed, S 1883 rerresents such a dramatic departure from the comprehensive
pulicies for regulatiny wbacco prodncts as determined by Congress, and affects such
fundamental principles of commerce as the advertising, labeling, and sale of a cun-
sumer product, that this proposal requires closer scrutiny and careful consideration
by those Senate commuttees with jurisdiction o' er those matters

Finally, S 1883 raises an 1ssue which 1s funaamental in our democratic and free
enterprise society with its many const.tutionus and legal protections against ex
cessts It 1s disingenuous for the propunents to label this bill as a regulatory propos
al, when 1n fact its purposes and theirs are clear the cessation of tubacco use and
the creation of a ''tobaccu free society "' In reality the bill creates a new Federal
bureaucracy by which antitobaccu proponents would preside over the ultimate
demuse of the industry with which they would be charged with ''regulating

The smokeless tobaccu 1ndustry :s an honorable one Over (he years we have dem-
onstrated that we are a responsible and reasonable industry As we have dune
during consideration of previous legislation regulating our t sacco products, we will
work  nscientiously to avod divisive discuurse und take a fair-ninded approach to
this complex 1ssue Nevertheless, we are resolved to protect our night to man. -
ture and market quality smukeless tubacco prodi ts to vur adult consumers in a r
sponsible manner

Thank you. Mr Chairman, for the opportunity to present these views to th. com-
mittee

PREPARED STATEMENT OF THE NATIONAL AUTOMATIC
MERCHANDISING ASSOCIATION, RicHARD W. FUNK, Chier COUNSEL

Chairman Kennedy and distinguished members of the Committee on Labor and
Human Resources, my name 1s Richard W Funk and I am Chief Counsel of the Na-
tunal Automatic Merchandising Association The National Automatic Merchandis-
ing Association is the national trade association of the merchandise vending 1 usi-
nese 1400 companies which belong to our association uperate merchandise vt nuuy
machines and of these, more than 1000 sell ciga  .tes through verding machines
They strongly oppose Section 5 of S 1883 1Sec 919(bXCl We singularly objest to
that provision in the “Tobacco Product Education and Health Protection Act of
1990"" which would himit the sale of cigarettes through vending machines to places
where persons under the age of 18 are not pernutted, in order to yualify for State
grants
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The vending 1ndustry has long recognized its responsibility to prevent minors’
purchasing cigarettes through vending machines. As early as 1962 we adopted a #
step self-regulation program designed to make sure cigarette vending machines are
not a source of cigarettes for minors These six steps, first adopted 27 years ago, are
as follows

Each vending machine operator should:

1 Survey his entire cigarette operation to determine the location of those ma-
chines to which minors are likely to have access.

2 Post “Minors are Forbidden” warning decals conspicuously on all machires

3 Post on each machine the name, add zss, and phone number of the operator

4. Sohicit the location owner’s cooperation to prevent minors from purchasing
from machines to which minors have access. Reposition machires, where necessary,
to assure adequate supervision.

5 Remove machines from locations where the sales of cigarettes to minors cannot
be prevented

6 Cooperate with competitors to achieve area-wide compliance of preventing the
purchase of cigarettes by minors from vending machines (As part of this step, estab-
iish local group hiaison with police officials and offer cooperation in the enforcement
of "'sales to minors” laws).

This 6-step self-regulation program has been vigorously followed by all members
of our industry since it was first adopted in 1962

A variety of statistics clearly show that cigarette vending machines are the least
likely source of cigarettes for purchasing by teenagers under the age of 18 who
smoke About 8 out of 10 cigarette vending machines are located ~re teenagers
are not allcwed or rarely frequent. Bars, éocktail Lounges 31%, Industrial Plants
27%. Offices 12%. Hotels/Motels 4%. Universities/Colleges 3.5%—TOTAL 77.5.
Other Locations— Restaurants 13%, Service Stations. Government--Military, Retail
Stores, Transportation Terminals, Rec. —Bowling Centers, Misc. —TOTA " 22.5%

These statistics are besed on a nationwide vending machine placemen: s.dy rep-
resenting 590 of the 1,000 or so NAMA member companies who operate cigarette
machines. The survey covered virtually every State and was conducted in March.
1yst These figures are confirmed by similar subsequent studies. For instance. a
1n survey 1n the State of Michigan totaling 4.048 machines, showed that 956 per-
cent of these machines are located 1n places where minors are not allewed or are
well supervised This st vey included more than half of all Licensed cigs _tte ma-
chines tn Michigan

Sales of cigarettes through vending machine represent only 34 percent of the
total cigarette market

Analyzing these figures and noting that slightly less than 2 out of 10 high school
seniors smoke cigarettes regularly, and of these, 13.8 percent smoke haif a pack 1
day ur more and 7 3 percent a pack a day or more (This 1s based on a study Drugs
and Ameruan Hlﬁh School Students 1975-1983. US Department of Health and
Human Services. Public Health Servicel. it is clear that cigarette vending machines
are a trivial source of cigarettes for persons under the age of 18 Moreover the
placement of cigarette vending machines has been drastically reduced in recent
_w;r; “ute that 1n 1976, 32.065 new cigarette machines were shipped; 1n 1988 just
340

A study underwnitten by us conducted 1n June and July, 195 analyzing teenage
~muk ug and purchasing behavior showed that of the teenage sn. kers who buy ciga-
rettes vften or occasionally, only one out of 11 frequently buys cigarettes from vend-
ing machines 19 percent) Of this group that buys cigarettes, over 3 .t of 4 say they
as¢ vending machines seldom or never 64 percent of tecnagers w . buy cigarettes
otten ur vecastonally, buy them over the counter from a sales ¢'.rk 1n convenience
stures 143 percent), in gas stations (29 percent), 1n grocery st~ - t.] percent) and 1n
drugstores tb percents A copy of this report conducted by Response Research is
made part of this statement

A« is evident from the Response Research study, cigarette vending machines have
no disceruble influence on teenagers’ smoking Whether parents smoke is the most
important influence on teenagers smoking ha%nts along with peers and other family
members

Not a single State prohibits the sale of cigarettes through vending machines
states are close to the teenage smoking situation and they see no problems in the
<ale uf Lgarettes through vending machines They have long ago concluded that cig
arette vending machines are the least likely source of cigarettes for teenagers We
~ugzirest that the Congress should not be usurping the States’ exercise of this norma!
police power Since nost of the 50 States already have on their books laws which
the proposed legislation tries to encourage by the payment of Federal grants, it
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seems the proposal calls for a misspending of tax dollars, particularly uncalled for
in this era of massive Federal deficits

Prohibiting the sale of cigarettes through vending machine will result .n a severe
economic loss Without factoring in the hardware capital loss represented by the
overnight total devaluation of that percentage of 374,000 cigarette vending ma-
chines which will no longer be allowegeto be located on premises where those under
the age of 18 can frequent, consider the following consequences. up to 10,000 lost
route and other vending jobs at an average annual compensation of g25000 totaling
$250,000.000. loss of retail sales of $1,600,000,000, and without putting a dollar figure
on it. diminished vehicle purchases and purchases of other supperting equipment.

The vending industry continues to recognize its responsibihities through self regu-
lation ‘even though the vast majority of our machines is located where teenagers do
not have access to them and the current Response Research study shows that few
teenagers purchase from vending machines). The vending industry tock the lead vol-
untarily over 27 years ago to prevent teenagers from buying cigarettes. It stands
ready to cooperate with all groups to make sure that its record of responsible con-
duct and compliance with established laws 1s 1naintained in fact and 1n spirtt

Thank you for this opportunity to express our views

PREPARED STATEMENT oF THE U.S. HispaNiC CHAMBER OF
COMMERCE

Chairman Kennedy. Senator Hatch and members of the commattee. 1t 1> an honor
tu have the opportunity  « pruvide you with the written testmony of the US His-
pan« Chamber of Cor _erce ~ position un Senator Kennedy Ant:-Tobacco Buli. S
g

The U S Hispanic Chamber of Commerce has been for the past ten years commit-
ted to fostering the development and growth of the US Hispanic business commu-
nity and to advocating Hispani. business interests The U'S Hispanic Chamber of
Commerce national Hispanic business network is comprised of more than 200 His-
pani chambers of commerce and Hispanic business assuciations, and some 400 JO
Hispanic owned business As 4 leading natwnal Hispanic business organization. the
U 3 Hispanic Chamber of Commerce also adsvocates the ads ancement of the Hispan-
« population at large through an active involvement i1 social economic jseues sucn
a~ Egucat.on Health Immigration Housiry etc

fnduded in the US Hispanic Chamber of Commerdce ~ member~hip is the Nation-
a1 Asoctation of Hispanic Pubucations NAHP  Mr T.no Du an. President NAHP
st~ h~ to represent nore than 0 Spanish asguage and bilingual publications in the
Un.ted States with a combined arculatior ot . 7 mithon Their massion is to facili-
rate the advancement of Hispano Business and Hispeni inhabi.ants mto the US
evonumie and ~oCia Mainstredn, through an easy access to inforn ation The Hispan-
o prat media Industey s a tast growing austry generating milhons of dollars 1n
poth emplovment—Hispuries primarils - and vending vpportunities 1 their locai
commanities As a result thes ndustry  ntributes 1o reducing the hign anemolos-
et trate among huspanics in America, cutting the welfare cost and i reasing the
Tevenue tax base nence bernehting the U'S woonomy at large

Aswou well know the US Hicpane poputation surpasses 20 mithon and grew by
" oversus for the US reneral population acordaing the Departmunt o Lommerce -
fensus Bureau  Imeigration aoceunts tor abcut halt of the overall growth By the
veear 00 Hispanis will reprosent ptof the U S workforce It 1= clear that Hospanie
print media serve a sers important segmen’ of the population

Suneys hase proven st Hrosond cattaral reasons the mogorits of Hispanies
read Hispanie publations ra wr than knglish A vast portion of the Hispana pop
iaten read Spansh pubiioar ens because of their himited Enghish proficen. . The
sexrment ot the pooulation cannot te dened ccess to information and edncation
ot be necessary 1o convince Mr Chairman nor Senator Peli ance both of von
tave mrroduced [ast vear to the Senate complementars teacher enhanceme <.; bilis
TNt taret the mLoority teadt o r ~shortage On the other hand ~small Hispanic owne !
Boisaess fend to advertise an comrnunity Spanish newspapers because the cost o« far
caerthan that ol English newspapers Avain 1 s dear that Hispanic publiations
mieet the needs of a4 vers important sement of the U S population

Members of the Tobacco industty are jong nime corporate partners of <he Hispan

busmess onminity Their »fforts 1o give back to che communits to reach out 1o
H o spanics s exemplified ain Philip Moreris Companies Ine RJIR Revnolds and others
sapport to mn profit Hhspanu assiations committed 1o the advancetent of His
fartsar the TN v and sovan maanstream Iarough fnerr minoris sending
prowrer - these TS ons o rporationeenerate bihons of dolers in procurement
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opportunities for Hispanic business and other minority owned business, hence fos-
tering their growth and advancing the minority community at large.

By giving unbridled authority to States and localities to restrict tobacco advertis-
ing, S 1883 would make advertising for the tobacco industry prohibitively expensive
or practically impossible This would entail a severe cut in Hispanic publications’
resocrces which would drive them out of business. The immediate impact on the
Hispanic population and Hispanic business populaticn would be extremely severe.
lost of thousands of jobs—among Hispanics primarily high cost of opportunity due
to the fact that Hispanic entrepreneurs would shy away from the print media indus-
try and would be deprived from owning their own business and create jobs in their
communities; the limited English proficient Hispanic population would be deprived
from access to information and education; Hispanic business would not be able to
promote their business at a reasonable cost in community based Hispanic newspa-
pers, etc. The impact of S. 1883 would considerably hurt the Hispanic business com-
munity and Hispamc population, possibly leading to effects radically o posed to the
inwmtl;?lri of this bill as well as to Senators Kennedy and Pell’s teacﬁer enhance-
ment bills.

Furthermore, if enacted, this bill would establish a dangerous precedent for cen-
sonng the advertising of other “controversial” products, jeopardizing even further
the financial resources of Hispanic publications, and hindering their growth.

Not withstanding the above referenced concerns and certainly of most impor-
tance, the U S. Hispanic Chamber of Commerce takes issue with passage of S. 1883
for 1ts tendency towards violating protection of individual and collective rights
under the first Amendment of the U.S. Constitution as it relates to freedom of
choice. Under the guise of preventing youth access to tobacco products, this bill con-
cervably violates the First Amendment of the Constitution to which our organiza-
tion has been committed since its inception and for which thousands of Spanish
speaking individuals have fled their country and immigrated into the United States
of America, the land of freedom and opportunity where everyone is entitled to an
equal place at the starting line. On February 12, 1990, the US Hispanic Chamber
of Commerce Board of Directors ratified a Resolution opposing any effort tc ban or
restrict truthful, non-deceptive advertising of legal consumer products, based on its
long standing commitment to the First Amendment of the U.S Constitution and the
protection of individual and collective rights Enclosed is a copy of the above refer-
enced Resolution

Chairman Kennedy, Senator Hatch and members of the committee, the US His-
panic Chamber of Commerce urges you to please consider the s «1al and.economic
severe 1mpact that S. 1883 would have on the Hispanic business community, the
Hispanic population and the US economy at large.

Thank you for this opportumty to present the US Hispanic Chamber of Com-
merce s view and concerns Should you have any question, please contact Ms Veron-
1ca Gouabault, Eastern Regional Manager, at (202) 789-2717

REesoLUTION

Whereas The US Hispanic Chamber of Commerce (USHCC) 15 organized to pro-
mote the creation and foster the growth of Hispanicowned retaill and wholesale
businesses, and

Whereas The develupment of minority-owned and operated commercial, industri-
al and professional activities 1s vital to the socio-econonuc growth of the growing
Hispanic communty and the US economy at large, and

Whereas An environment conducive to a free enterprise system is essential to the
expansion and prospenty of Hispanicowned ventures including the freedom of
speech, freedom of thougiit, freedom of expression, and freedom of choice, and

Whereas The USHCC has a long standing commitment to the First Amendment
of the US Constitution and the protection of individual and collective rights, and

Whereas It has come to the attention of the USHCC that attempts are being
made at various levels of government to ban advertising of consumer products, :nd

Whereas Such legislative and, or regulatory prohibitions would curtail fundamen
tal freedoms,

NOW, THEREFORE, BE IT RESOLVED THAT the USHCC oppose any efforts, 1n
whatever form cr forum to biu or restrict truthful, non-deceptive advertising of
legal consumer products

Duly adopt 1 by the USHf C Board of Duirectors on this 12th day of February,
199%)

Attest Dina M Cedero Secretary

Lupe Garcia. Charrman of the Board
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PrePARED STATEMENT OF THE CIGAR ASSOCIATION OF AMERICA, INC

The Cigar Association of America (CAA) appreciates the opportunity to present its
views on S. 1883 (The Tobacco Product Education and Health Protection Act of
1990).! These comments are limited to the provisions of the bill as they pertain to
the U.S. cigar industry, whose annual sales in 1989 were about $665 million repre-
senting less than 2 percent of all tobacco products sold in the United States

The CAA opposes the broad scope of S. 1883. The “Findings” upon which the bill
1s premised present fundamentally inaccurate and misleading information to the
public and do not differentiate among tobacco products The fact of the matter 1s
that there are considerable differences among tobacco products—in how they are
used and how they are marketed, for example Legislation that purports to promote
greater public awareness of matters related to smoking should be based on accurate,
objective data.

The avowed purpose of S 1883 is “to ent. "~ige cessation of tobacco use” among
youny people and to strengthen laws limiting sales of tobacco products to minors
The cigar industry firmly supports the principle that cigar smoking is an adult
cus.om based on mature and informed decision Objective data clearly demonstrates
that cigars are not youth-oriented products The U S. market for cigars consists of
ad.alt males who have the matunty to make informed, responsible decisions about
cigar smoking. Typically, those who sinoke cigars begin to do so when they reach
their 30s. Moreover, the cigar industry disapproves of advertising designed to en
courage cigar smoking by thcee under 21 years of age That principle is set forth in
the CAA’s Cigar Advertising Standards.

The average cigar smoker smokes 2 cigars per day According to the Bureau of
Alcohol, Tobacco, and Firearms, cigar sales have dechined 68 percent in the past 20
years The total advertising and promotional expenses of the cigar industry are less
than one half of one percent of the figure cited 1n the “"Findings” 1n S 1883 The
cigar industry spends the vast majunty of these expenses on point-uf purchase mate-
rials.

In addition to our objections to the unjustified treatment of cigars in the bill, we
wish to bring to the committee's attention that there is no recognized testing meth-
vdology for measuring the constituent: of cigars or their smoke (as distinguished
from other tobacco products) This 1s true internationally as well as domestically
Nevertheless, the bill would impose a requirement on cigar manufacturers to state
the guantities of named constituents to a Federal agency Absent a standardized
test, the cigar data generated by this requirement would be unreliable and virtually
useless.

This hearing has given us the opportunity to inform the committee why S 1883 1s
not appropriate where cigars are concerned For the reasons outhned abuve, we be-
lieve cigars should be excluded from the scope of the bill

NorMAN F Suare
President

LerTER FrRoM U.S HispaNic CHAMBER oF COMMERCE

Februarm 16, 1990

The Honorable Orrin G HATCH,
S Senate,
Senate Labor and Human Resources Commuttee
8725 Hart Senate Office Building,
Washington, DC 20510

Sir In my capacity as Chairman of the Board of the U S Hispanic Chamber of
Commerce (USHCC), and member of the Advisory Commuttee to the Task Furce un
Hispanic Affairs of the Senate Republicau Conference, 1 would lLike to share with

' CAA 18 the nativnal trade assocation which represents cigar manufacturers and importers
as well as leaf dealers and other Cigar industry suppliers CAA member firms accounted for vver
90 percent of the large i1 e . traditi.nal) ugars sold in the United States tn 1989 Large wgars are
defined as those weighing more than three pounds per 1,000 cigars
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you the USHCC’s written testimony on Senator Edward M. Kennedy's Tobacco Edu-
cation and Health Protection Act of 1990, S. 1883.

We strongly believe that if enacted, S. 1883 would severely impact the Hispanic
print media industry which relies heavily on the support of members of the tobacco
industry, hence hurting the Hispanic business community and Hispanic population
at large. Furthermore, this bill would establish a dangerous precedent for censoring
the advertising of other “‘controversial” products, and would conceivably violate the
First Amendmer.: of the U.S. Constitution as it relates to freedom of choice.

It 15 our hope thav you will be sensitive to our concerns as you meet with the
members of tae Senate Labor and Human Resources Committee on Tuesday 20,
1990 Our Eastern Regional Manager, Ms. Veronica Gouabault, will be attending
the public hearings and will be available to meet with you, at your convenience, to
further discuss our concerns.

Sincerely,
Lupe GARCIA
Chairman of the Board

LETTER FROM SUZANNA SHERRY, PROFESSOR OF LAW

Senator EpwaARD M. KENNEDY
US Senate
Washington, DC 20510

DeaR SENATOR KENNEDY You have asked for my opinion on the constitutionality
of Section 955 of S 1883, which repeals an earlier statute pre-empting State regula-
tion of tobacco advertising. I have examined both S. 1883 and the relevant case law,
and I conclude that section 955 is clearly constitutional.

Section 955 1n fact raises no substantial constitutional questions, because neither
a deaision to repeal an earhier statute nor a decision not to pre-empt State law can
be constitutionally suspect Any constitutional questions that are raised by the re-
striction of tobacco advertising, moreover, are raised only with respect to potential
State legislation, and thus cannot be litigated through a challenge to section 955
Finally, State legislation restncting tobacco advertising is likely to be constitutional
in any case.

1 The mere repeal of a prior statute cannot be unconstitutional. Crawford v
Board of Education, 458 U S 527, 539 (1982), Washington v. Seattle School Dist. No.
1, 458 U.S 4517, 483 (1982); Dayton Board of Education v. Brninkman, 443 U.S, 526,
531 n5 (1979, Hunter v Ernckson, 393 U.S. 385, 390 n.5 (1969). In the rare cases in
which a repealer statute has been held to violate the Constitution (all of which in-
volved racial discrirunation), the Court has always been careful to note that the
challenged statute did more than merely repeal earlier legislation. In each case, the
repealer statute in some way made racial discrimination a policy of the State, and
burdened future attempts to desegregate. See Seattl. School Districi, supra, 458 U S,
at 483, Hunter v Erickson, supra, Reitman v. Mulkey, 387 U.S. 369, 376-77, 380-81
11967) The court itself has recently described these cases as involving more than
“mere repeal” Crawford, supra, at 538 Thus section 955 raises no constitutional
questions, since it 15 merely a repeal of a prior statute.

2 A Congressional decision not to pre-empt State laws does not raise constitution-
al questions Whether particular State laws are pre-empted is a question of statuto-
ry interpretation only See, e.g. Pacific Gas & Electric Co. v State Energy Comam'n,
461 US 190 (1983), New York Dept. of Social Services v. Dublino, 413 U.S 405
11973 To argue otherwise is to suggest that the Constitution requires Congress to
preempt State laws, which cannot be sound. Moreover, in the case of State interfer-
ence with interstate commerce (which violates the Constitution in the face of Con-
gressivnal silence} the Court has frequently allowed positive Congressional action to
“unpre-empt” State laws interfering with such commerce. See South-Eastern Under
writers Ass'n, 322 US 533 (1944) (invalidating some taxes on out-of-state corpora-
tions) and Prudential Ins Co v Benjamin, 328 U.S 408 (1946) (upholding such taxes
un basis of intervening Federal statute authorizing State taxation, also upholding
the Federal statute), Leisy v Hardin, 135 U.S 100 (1890) (invalidating some State
restrictions on alcohol distribution) and In re Rahrer, 140 U.S. 545 (1891) (upholding
such restrictions on basis of intervening Federal statute authorizing State regula-
tion), see also Western & Southern Life Ins. v. State Board of Equalization, 451 U.S.
648, 653- 54 (1981} discussing these pairs of cases) Thus section 955 raises no consti-
tutional Questions, _ince 1t 1s merely a Congressional decision not to pre-empt

)
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3 Congressional decisions not (o pre-empt, and even Congressional decisions to
adopt or incorporate State laws, are not considered grants of power to the States,
but are instead merely the “removial] {of] an 1mpediment to the enforcement of |
State laws.” In re Rahrer, 140 US 545, 564 (1891), according, U S v. Sharpnack, 355
U S 286, 294 (1958) Thus it cannot be argued that section 955 grants unconstitu-
tional powers to the States

4 Even if section 955 is construed as an authonization for States to enact advertis- {
1ng restrictions, section 955 1itself cannot be challenged as unconstitutional. The
Court has held that the possibility that a Federal authorizing statute might be used
1n such a way as to impair First Amendment freedoms cannot be litigated until the
statute is actually so used Int'l Ass'n of Machinists v. Street, 367 U.S. 740, 748-49
11961) Moreover, the general doctrine of standing precludes plaintiffs from challeng-
ing a statute where the alleged harm to plaintiffs is the result of speculative, third-
party responses to the statute. See Allen v Wright, 468 U S. 737 (1984) (black par-
ents had no standing to challenge IRS regulations which allegedly would cause pri-
vate schools to discriminate), Simon v Eastern Kentucky Welfare Rights Org'n, 426
U S 26 (1976) (welfare rights orgamzation had no standing to challenge IRS regula-
tions which allegedly would cause hospitals to refrain from serving indigent pa-
tients), Warth v Seldin, 422 U S 490 (1975) (low-income 1ndividuals had no standing
to challenge zoning regulation that allegedly caused builders to refrain from provid
ing low income housing) thus because anry constitutional challenge depends on legis
lation States might enact 1n the future, section 955 itself cannot be challenged Only
the subsequent State legislation might be challenged

5 Section 955 cannot be challenged as encouraging States to enact unconstitution
al legislation The cases that have allowed governmental "encouragement” of pni-
vate discrimination to constitute sufficient governmental action to come within the
purview of the Fourteenth Amendment have all involved direct governmental im-
primaturs on or participation in unconstitutional actions See Reitman v Mulkey.
3%7TUS 369 (1967) (State constitution interpreted by State court to create ‘‘right”” to
discriminate), Robinson v Florida, 378 US 153 (1964) (State law required segrega-
tion ), Anderson v Martin. 375 US 399 (1964) (State law required that ballot 1denti-
fy candidates by race), Barrvus v Jackson, 346 US 249 (1953) (State civil enforce-
ment of racially restrictive covenants) Since section 955 does not 1n any way sanc-
tion or participate in State advertising restrictions, but merely removes a previous
impednnent, any constitutional flaws 1n subsequent State legislation cannot be im-
puted to section 955

6 State legislation restricting tobacco advertising would 1n any case be constitu-
tional Commercial speech in general receives less First Amendment protection than
other types of speech The government needs only a “‘substantial "' rather than a
“compelling’” interest 1n the regulation, and the regulation need only “directly ad-
vance” that interest. Board of Trustees v Fox, 492 US ——, 109 SCt 3028 (1989),
Posadas de Puerto Rico Assoaates v Tourism Co. of Puerto Rico, 47% US 328, 344
11986), Central Hudson Gas & Elec Corp. v Public Service Comm'n, 447 US. 557
{1980) In Posadas, the US Supreme Court upheld Puerto Ricus restrictions on
casino advertising, finding such restrictions on casino advertising, finding such re-
strictions to be directly related to the Commonwealth's interest in the health, safety
and welfare of its citizens The Cuurt noted that where the legislature has power tu
prohibit an activity altogether, it also has the option of using the less intrusive
method of prohibiting advertising of that activity Posadas, supra, 478 US at 346
Finally, the Court indicated that cigarettes fall into the category of “products or ac-
tivities deemed harmful,”” which can thus be subject to everything from “outright
prohibition” to ‘legalhization with restrictions on stimulation of its demand "' Id
Thus if a State statute restricting tobacco advertising were ultimately o be chal- ¢
lenged, 1t would almost certainly be upheld under Posadas

In conclusion, it 15 my opinion that section 955 1s entirely constitutional I would
be hapgy to answer any further questions you might have

incerely.
SUZANNA SHERRY (
Professor of Law
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BACKGROUND AND PURPOSE

The 1980's have witnessed a substantial change in the American Public’s attitude
toward smoking cigarettes. While cigarette smoking used to be an acceptable
behavior, {t {s now becoming a habit that is being actively discouraged by a
variety of health organizations, consumer groups and mesbers of the general
public. Along with this attitude shift have come some new laws whi regulate
smoking. There {s also legislation pending at both the state and national

level which would restrict smoking even further. )

The public’s attitude change has had an impact on the companies and
organizations which are associated with the manufacturing and selling of
cigarettes. One of the organizations which has been affected by this attitude
change 1s the National Automatic Merchandising Association {NAMA), which
represents the vending industry, tncluding cigarette vending companies. NAMA s
specifically concerned about proposals to ban cigarette vending machines. The
rationale for such machine restriction is the allegation that sany tesnagers are
using cigarette vending machines to obtain cigarettes. Consequently, NAMA has
comissioned Response Research, an outside, independent marketing research fire
to conduct a survey which will determine how and where teenagers who smoke
currently obtain cigarettes.

More specifically, NAMA commissfoned this 1989 study in order to obtain gurrent
objective measures of the following:

--the extent to which teenagers obtain cigarettes by purchasing them, and
--the portion of Stgarette purchasing that is done through vending machines.
It is hoped that the findings presented here will assist interested

organizations and lammakers in getting factual and current data regarding the
involvement of vending machines in the smoking habits of teenagers.

<

THE COMPLETE STUDY REFERRED TO IS RETAINED IN THE FILES OF THE COMMITTEE
The CHAIRMAN. The committee stands in recess. ¢

[Whereupon, at 1:05 p.m., the committee stood in recess subject
to the call of the Chair.]

- L3




