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HEARING ON THE FEDERAL ENFORCEMENT OF
EQUAL EDUCATION OPPORTUNITY LAWS

TUESDAY, NOVEMBER 28, 1989

House oF REPRESENTATIVES,
COMMITTEE ON EDUCATION AND LABOR,
Washington, DC.

The committee met, pursuant to call, at 9:30 a.m., in Room 2175,
The Rayburn House Office Building, Hon. Major R. Owens presid-
ing.

Members present: Representatives Hawkins, Owens, Hayes,
Payne, Lowey, and Smith of Vermont.

Staff present: Shirley J. Wilcher, associate counsel; John W.
Smith, special assistant to the chairman; Ricardo Martinez, legisla-
tive analyst; Jo-Marie St. Martin, minority education counsel; and
Kathy Ma.shall, minority professional staff member.

Chairman OweNs. The Committee on Education and Labor will
come to order.

This morning the Education and Labor Committee is convening
this oversight hearing in order to ascertain the current status of
the Federal enforcement of laws providing for equal opportunity in
education.

These statutes include Title VI of the Civil Rights Act of 1964,
Title IX of the Education Amendments of 1972 and Section 504 of
the Rehabilitation Act of 1973. The Office for Civil Rights of the
U.S. Department of Education and the Department of Justice, Civil
Rights Division, are the agencies primarily responsible for the en-
forcement of these laws.

In December 1988, the committee issued a report prepared by the
majority staff, concerning the civil rights enforcement activities of
the Office for Civil Rights. Committee staff visited six of the ten
regional offices of OCR, interviewing most of the enforcement and
legal staffs of those offices.

What they found was an apparently deliberate and very effective
system by which OCR adamantly failed to enforce the civil rights
laws according to its mandate.

The committee staff investigated several facets of OCR’s oper-
ations and policies including. The development and Jissemination
of enforcement policies; the use of letters of dissemination of en-
forcement policies; the use of letters of findings, particularly in
cases in which a violation of the civil rights laws has been found;
monitoring of agreements once a settlement is obtained between
OCR and the school district or college/university; the agency’s poli-
cies and practices regarding technical assistance; the status of its
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quality assurance program; and the impact of the Grove City Col-
lege v. Bell and Adams v. Bennett decisicns upon case processing.

The findings included in the staff report were highly critical of
the policies and practices of this agency. In general, the report
found that the agency has not vigorously enforced laws protecting
the rights of women and minorities since 1981.

These findings mirror testimony given before the House Govern-
ment Operations Committee and the dJudiciary Committee in 1982,
1985, and 1987 regarding the failure of the previous administration
to enforce the civil rights laws regarding equal education opportu-
nity.

Recent reports that our nation’s public schools are becoming re-
segregated, and that racial tensions on our college campuses are in-
tensifying, have made this committee even more concerned about
the enforcement of civil rights laws. We will hear testimony ad-
dressing both of these problems today. We are also concerned that
this administration’s policies regarding parental choice may seri-
ously exacerbate the twin problems of segregation and re-segrega-
tion.

Lastly, we know that by the year 2000, the majority of new en-
trants to the labor force will be women and minorities, and that
the minority, female and disabled school children of today will be
critical to this nation’s economic survival in the next century.

Therefore, equal education opportunity is not only a moral im-
perative, it is a matter of national security.

When candidate George Bush included as an integral part of his
platform the improvement of our Nation’s educational systems,
many of us had high hopes that his administration would reverse
the educational disgraces of the Reagan Administration. When the
‘President’s education budget was revealed, we were disheartened.

When the $166 billion S&L bailout was pushed through Congress
we were angry because we knew that the massive flow of money
into this bottomless pit meant that we would have no meaningful
increases in education or other domestic appropriations for a long
time. Now, we have yet another signal of President George Bush’s
true commitment to education.

After almost one year in office, there seems to have bzen no sub-
stantive efforts to improve CCR’s dismal enforcement record, and
there has not even been a nomination for permanent assistant sec-
retaries of civil rights enforcement in either the Department of
Education, or the Department of Justice. Apparently, ensuring
equal education opportunity for all American children is not very
high on our Education President’s list of priorities.

Today, we will hear from OCR Acting Assistant Secretary Wil-
liam Smith and Acting Civil Rights Assistant Attorney General
James P. Turner.

We will also hear from a stellar group of experts who have moni-
tored this administration and its predecessors and will provide ex-
cellent testimony regarding the issues before us. On behalf of the
committee, I wish to thank the witnesses for appearing before us
today, and for taking their time to enlighten us regarding the criti-
cal issue of equal education opportunity law enforcement.

Iyield to Mr. Hawkins for an opening statement.
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Mr. Hawkins. I have no opening statement, Mr. Chairman. The
Secretary of Education before this committee did make a strong
commitment that he would not tolerate a lack of enforcement of
civil rights.

So, I commend you on conducting these hearings. If the hearings
reveal that there is a lack of enforcement of civil rights, I think we
should recall the Secretary of Ednucation before the committee to
}nal}{le good on his commitment. I think we should take it in good
aith.

I certainly hope that these hearings will certainly prove whether
or not there is really enforcement of civil rights and whether or
not we are just engaging in a lot of rhetoric.

Thank you.

Chairman Owgns. Mr. Payne.

Mr. Payne. Thank you, Mr. Chairman.

I want to take this opportunity to thank you for bringing these
distinguished panelists before us today in order to address the ad-
ministration of the Department of Education of the Office for Civil
Rights. The committee’s initial investigation of the Office for Civil
Rights occurred before I was elected to Congress.

I am honorad to be a participant of today’s hearing. I must com-
mend the Education and Labor Committee of the 100th Congress
for exercising its oversight authority to examine the extent to
which the Office for Civil rights was carrying out its mandate in
keeping with the intent of Congress.

As a former teacher, a civil libertarian and a Member of Con-
gress, | am committed to working toward the eradication of dis-
crimination in education.

Therefore, I am anxious to hear the response of the government
representatives and other interested persons to the findings of the
committee staff task force. After reviewing first the mandate of the
office and then the committee report and its appendices, I am very
disappointed in the administration and enforcement activities of
the Office for Civil Rights.

As a member of this congressional committee, we must make
known our interest in the correct administration of this agency.

We have an obligation to see to it that there is equity in educa-
tion, particularly for women and minorities. I would like to thank
all of today’s panelists for taking the time to present their testimo-
ny before us today. I am looking forward to hearing their com-
ments.

Thank you, Mr. Chairman.

Chairman Owens. Mr. Hayes?

Mr. Haves. Mr. Chairman, I do not have a prepared statement. I
do want to voice my, as have my two colleagues, my sincere sup-
port to your calling this hearing at this time even though I hated
to leave the vicinity of my own district to come back here, but I
think it is itnportant enough to do it.

I do want to say I hope the results of this hearing will prove me
to be wrong. At least I have concluded almost that the backward
march that we have in the enforcement of civil rights statutes in
terms of opportunity for education at all levels, not just the post
secondary levels, but blacks, Hispanics and other minorities, it is
by design and no accident.
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I hope I am wrong. I can’t believe it is personal neglect. When I
read some of what has been going on and some of the experiences I
have in my own district and some of the directions that have been
predetermined as to the way we have gone the past eight or nine
years is appalling.

It is destructive to people, those people who are economically dis-
advantaged, so many of them are in my district, who want to go to
school at the post secondary level and, yes, the kindergarteners’
programs are being undermined when it comes to funding and re-
sources to keep them active as they should be.

Thank you very much.

Chairman Owens. I think the people in all of our districts will
find these hearings are quite relevant to our districts.

We are pleased to welcome the representatives of the Adminis-
tration for our first panel.

The Honorable William L. Smith, the Acting Assistant Secretary
for the Office for Civil Rights, U.S. Department of Education. The
Honorable James P. Turner, the Acting Assistant Attorney Gener-
al for the Civil Rights Division, U.S. Department of Justice.

Welcome, gentlemen.

You may take your choice.

Mr. Smith?

STATEMENT OF HON. WILLIAM L. SMITH, ACTING ASSISTANT
SECRETARY, OFFICE FOR CIVIL RIGHTS, U.S. DEPARTMENT OF
EDUCATION; HON. JAMES P. TURNER, ACTING ASSISTANT AT-
TORNEY GENERAL, CIVIL RIGHTS DIVISION, U.S. DEPARTMENT
OF JUSTICE; ACCOMPANIED BY: ROGER CLEGG, DEPUTY AS-
SISTANT ATTORNEY GENERAL, DEPARTMENT OF JUSTICE;
NATHANIAL DOUGLAS, EQUAL EDUCATION OPPORTUNITY
LAWS, DEPARTMENT OF JUSTICE; JAMES LITTLEJOHN, DIREC-
TOR, REGIONAL AND HEADQUARTERS MANAGEMENT REVIEW
TEAM, OFFICE FOR CIVIL RIGHTS, U.S. DEPARTMENT OF EDU-
CATION; KENNETH MINES, REGIONAL DIRECTOR, CHICAGO, DE-
PARTMENT OF EDUCATION; AND WILLIAM BOSTIC, DEPUTY AS-
SISTANT UNDERSECRETARY FOR OPERATIONS, OFFICE FOR
CIVIL RIGHTS, U.S. DEPARTMENT OF EDUCATION, AND CATHY
H. LEWIS, ACTING DIRECTOR, POLICY AND ENFORCEMENT
SERVICE, OFFICE FOR CIVIL RIGHTS, U.S. DEPARTMENT OF
EDUCATION

Mr. WiLLiaM L. SmitH. I am pleased to appear here today on
behalf of the Department of Education’s Office for Civil Rights.

I also would like to submit to the record the entire testimony,
but I don’t expect to speak to all of it in my opening.

Chairman Owens. Without objection, your entire testimony will
be entered into the record.

Mr. WirLiam L. SmitH. I want to thank you for taking the time
when you do not have to be here to give us the opportunity to
speak to this very important question.

The Chairman’s letter invited me to testify regarding OCR’s mis-
sion te enforce the civil rights statutes under our jurisdiction as
well as speak to the question of the staff report.
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The Office for Civil Rights was established along with the De-
partment of Education in May 1980, and you have already identi-
fied the areas for which we are responsible. OCR has done a good
job of enforcing the civil rights statutes and ensuring an equal edu-
cation opporiunity for all Americans. However a number of factors
have affected the manner in which OCR enforces these civil rights
statutes. I would like to summarize those.

First, the Adams v. Bennett court order. The court order, which
placed stringent time frames on OCR for the processing of com-
plaints and compliance reviews, was in effect until December 1987.
It had a significant effect on OCR’s flexibility to adjust time frames
and limited the agency’s abilivy to prepare and conduct compliance
reviews on complex issues and in large institutions because such
reviews generally can not be completed within the court required
time frames.

In December, 1987, we did make an initial decision to continue to
follow the Adams’ time frames.

This has resulted, however, in tremeadous pressure on our staff
to conduct numerous complex complaint investigations and is a pri-
mary reason for burnout of OCR staff and the high attrition rates.

1 am currently reviewing the entire time frame issue.

The second is the United States Supreme Court decision in Grove
City. From February 1984 to March 1988, the United States Su-
preme Court Grove City decision removed OCR's jurisdiction over a
number of complaints previously filed with OCR. Substantial staff
resources were used to determine whether or not the agency could
establish jurisdiction.

Often, OCR did not have jurisdiction, particularly under the Title
VI and Title IX statutes, and in postsecondary institutions, with
regard to a number of these complaints.

We did, although, in 1987 make a determination to allow an in-
vestigation to go on. We had a Title VI investigation process during
that year.

The third were the student health insurance cases, what we call
the SHIP cases. Following passage of the Civil Rights Restoration
Act in 1988, a single complainant filed 1,261 complaints alleging
discrimination in the student health insurance programs offered by
many of the Nation’s postsecondary institutions. OCR found viola-
tions in 712 or 56 percent of these cases and obtained corrective
action agreements in all cases where a violation exited.

The fourth was the Civil Rights Restoration Act of March 1988.
The Civil Rights Restoration Act (CRRA) reestablished OCR'’s juris-
diction in a number of case investigations over which we lacked ju-
risdiction after Grove City. Its effect on OCR’s workload has been
significant. I draw your attention to the chart at the end of this
statement. For example, complaint receipts after the passage of the
act have increased 40 percent, and we predict, based on nine
months experience in fiscal year 1989, that investigative starts will
be up by an estimated 65 percent in fiscal year 1990.

We believe this trend will continue throughout fiscal year 1990.
In October 1989, the first month of fiscal year 1990, OCR received
308 complaints, the largest number received in any one month
sir.ce October 1980.

.Ln_.i
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This represents: a 40 percent increase over October 1988; and an
9 percent increase over October 1987, the last October before pas-
sage of the Civil Rights Restoration Act.

These substantial increases in complaints place a tremendous
strain on OCR'’s staff resources. Our recent assessment of regional
workload found that a substantial portion of staff resources is de-
voted to complaint investigations, with correspondingly fewer re-
sources available for conducting compliance reviews or related
compliance and technical assistance activities.

As your report notes, OCR has had a very high turnover of staff
during the past few years, which I believe may be due jn large part
to the tremendous pressure to meet time frames and #o take on nu-
merous added responsibilities as noted earlier in my testimony.
From fiscal year 1986 through fiscal year 1989, OCR lost a total of
482 staff through attrition but hired only 382 replacements. We
lost many experienced investigators and attorneys.

The increase in complaints and other workload requirements
have made it difficult to address our need for training and staff de-
velopment. Some of our best experts on program training issues are
senior regional investigators whose personal case loads are too
heavy to permit them to assist us with training new staff.

As a result, we are not developing, as quickly as we would like,
the skills of the people we need to carry out our important mission
during the 1990s.

Mr. Chairman, I read in your staff’s report that OCR does not do
enough Title VI compliance reviews. I have given you some of the
reasons why we have not been able to do more. The truth is, how-
ever, we want to do more

In guidance I have provided the Regional Directors, I have
stressed the importance of increasing our Title VI compliance
review activity for the coming year, even though a continuing high
number of complaint receipts may result in an overall lower
number of compliance reviews. I am also interested in working in
an affirmative way with the Devartment of Justice to ensure the
enforcement of the civil rights laws.

We are currently exploring with DOJ the possibility of conduct-
ing two pilot reviews to determine whether the districts are com-
plying with their court-ordered desegregation plans. This joint
effort would be beneficial to both agencies.

The purpose of the pilot reviews will be to determine whether re-
segregation is occurring and the kinds of resources that may be
needed to carry out these types of compliance review investiga-
tions.

We will find the resources to conduct these pilot reviews. Howev-
er, the majority of school systems under these court orders are in
Region IV, which includes the traditional southern states and is
headquartered in Atlanta.

OCR’s_recent comprehensive assessment of work has shown
Region IV to be the most overworked OCR staff in the Nation be-
cause of the high number of complaint receipts. As a consequence,
Region IV is one of the regions that will be able to do little else
this year but complete its complaint investigation activities, unless
I am able to find additional assistance for that region.

11
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In fact, I am initiating actions to provide some relief to Region
IV and other regional offices with similar problems, primarily Re-
gions V and IX.

I would also note that OCR has initiated two complex Title VI
reviews of major university systems involving the issue of alleged
discrimination against Asian-American students in admissions.
These reviews are extremely resource-intensive and very costly in
terms of time, money, and staff.

For example, the three-week on-site visit to the UCLA campus
with a team of eight people to gather extensive data on UCLA’s ad-
missions procedures to the undergraduate schools of Letters and
Sciences and Engineering and to 42 graduate programs cost OCR
$25,000 in travel and per diem costs alone. In summary, Mr. Chair-
man, OCR is doing the best job possible given the resources at its
disposal.

Now, let me use my remaining time to discuss the committee’s
staff report about OCR’s operations. The report raised a lot of ques-
tions about the operation of the Office for Civil Rights. I am pre-
paring a point-by-point response to the staff report.

My written response also will correct any factual errors con-
tained in the major findings and recommendations in the report.
At this time, I will comment on changes made at OCR that address
some of the concerns and questions raised by the report.

I know that the Office for Civil rights is doing an effective job of
enforcing that statutes and regulations it is charged with enforcing
with the resources at its disposal. We have done many things
during my tenure, and my predecessor’s tenure, at the agency
toward this end. Nonetheless, according to this report, there was a
perception by some in GCR and elsewhere that, at the time of the
report’s preparation, OCR was not doing an effective job.

What 1s the appropriate response to such a perception? I believe
the expression of such a perception is a warning light. A warning
light to me, as the Acting Assistant Secretary, to determine why
such a perception would be held.

Since the summer of 1988, former Assistant Secretary LeGree S
Daniels had been planning to conduct management reviews in all
10 OCR regional offices and of headquarters operations. The com-
mittee staff report came to OCR at an opportune time. OCR incor-
porated the issues identified in the report into the Management
Reviews initiated in late 1988.

We have spent a substantial amount of time and effort through
the past year in our self-assessment and follow-up activities. This
committee should keep in mind that the December 1988 commit-
tee's staff report was based on data gathered in the spring and
summer of 1988. It is now a year and a half later, and many
changes have taken placz at OCR. In preyaring for today’s hearing,
I was struck by the numbar of OCR-initiated recommendations that
are being implemented that are similar to recommendations made
in the committee’s staff report.

If it is necessary for you to query the specifications of what we
have regarded to do, I have the Director of our Enforcement Unit,
Cathy Lewis; the Director of our Regional and Headquarters Man-
agement Review Team, Mr. Jim Littlejohn. I have brought a Re-
gional Director, Mr. Kenneth Mines from Chicago.

g
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I have a Deputy Assistant Undersecretary for Operations, Mr.
Bill Bostic.

If you want to ask them with regard to any specifications, they
are more than ready to serve you. '

These reviews were the most comprehensive ever undertaken by
OCR. A highly competent team of senior regional and headquarters
managers was charged with critically examining all of OCR’s pro-
gram operations, management practices, and operating procedures.

Included on the team were several managers who are also attor-
neys. All the team members who carried out the bulk of the region-
£l management reviews had substantial regional experience, and
the project was headed by a manager with more than 20 years of
OCR experience, including 12 of those years in one of our larger
regional offices.

After the reviews were completed, at the end of April 1989, I di-
rected the team to conduct a management review of all headquar-
ter operations with the same degree of thoroughness and compe-
ténce that had been used in the regional process.

I asked the team to place special emphasis on addressing the con-
cerns and issues raised by regional managers with regard to region-
-al and -headquarters relationships and with various aspects of head-
quarters operations that have a direct effect on-regional operations.

The issues and concerns identified in the regional management
review process were stated as follows: Regional productivity, as re-
flected in the rates for meeting due dates and issuing LOFs is very
high in all of the regions.

However, the morale of regional managers and staff is affected
by many factors listed in my written statement that I will not take
the time to mention here.

The team has also identified a range of issues and recommenda-
tions that I intend to give high priority to implementing over the
next several months.

A major priority that I have identified is the development of a
strategic planning capability in OCR to ensure all of our resources
are directed to essential activities of the highest priority with
regard to short-range operations and long-range strategies.

Following the regional! management reviews, I established sever-
al work groups comprised of regional and headquarters managers
and instructed them to develop proposals and recommendations for
addressing significant issues 1identified by the team. A week long
management roundtable with all of our regional directors was built
primarily around these follow-up activities.

Let me list some of the accomplishments that have come out of
this management review process to date. The management review
did, in fact, take into account every single finding and every single
recorxx.ltmendation that had been provided us by your committee
report.

For the first time the total regional work load was identified. A
complete assessment was made of the work activities to be accom-
plished in fiscal year 1990. Among the numerous activities we are
required to conduct, OCR established the following order of prior-
ities for fiscal year 1990. All complaint investigations, compliance
activities, including monitoring, magnec school reviews, evaluations
of state vocational education methods of adminisiration and Title
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VI, IX and Sectit.. 304, and age discrimination compliance reviews.
We will also foc... sn staff development and training and case-re-
lated technical assistance.

New gaidance has been issued for selection of compliance review
sites to promote additional complex reviews and reviews on issues
not usually addressed in compliance or complaint investigations.
OCR'’s Investigation Procedures Manual is being revised to simplify
the monitoring process and provide greater flexibility to regional
managers in other aspects of case processing. Our case information
tracking system has been modified to collect coraplete information
on OCR’s monitoring activities. OCR has developed a policy agenda
that identifies the major documents that will be issued this year. .
This agenda has been coordinated with regional officers to ensure
that their immediate policy needs are being met.

In addition, the issues emulating from the management reviews
were discussed at this recent roundtable. I will not mention them
here even though we see them as important and I have made them
available to you in my overall presentation.

Let me say in conclusion that in the nine months I have been
directing the Office for Civil Rights I have led some of the most
competent staff members that it has been my privilege to work
with in many years of Federal service.

These people are responsible for protecting one " the most fun-
damental precepts of our democracy, the provision of equal educa-
tion opportunities for all children and adults in America. They
take this work very seriously. I .aave learned that this is an organi-
zation capable of conducting careful, honest and highly professional
self-scrutiny. I have seen the senior management staff work hard
to develop and implement OCR’s improvement initiatives.

I have learned in spite of the tremendous amounts of civil rights
investigative compliance, enforcement and technical assistance
work, this organization attempts to accomplish OCR’s achieve-
Ir)nenf:s are not always fully recognized and credited as they should

e.

Where the facts favor the complainant, the recipient may be un-
happy. When the facts favor the recipient, the complainant may
also be unhappy. This is the nature of our work.

I come here proud of our record. I believe the changes OCR has
undergone and will undergo will result in a better managed organi-
zation and an agency that will continue to enforce civil rights law
expediticusly, efficiently, effectively and evenhandedly.

I recognize that because the majority of complaints OCR receives
allege discrimination on the basis of handicap and because com-
plaint investigations consume the greatest number of OCR’s re-
sources. 1t sometimes appears that Section 504 conce.ns dominate
OCR’s civil rights efforts.

However, OCR conducts and will continue to conduct, a compli-
ance and enforcement program that addresses each of our statuto-
ry authorities effectively, with an appropriate balance of activities.

14
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Lastly, my staff and I will carefully review all of the proceedings
of these hearings to identify any additional areas of concern that
we have not yet addressed.

Thank you, Mr. Chairman, and members of the committee, for
the opportunity to address the committee. I am ready to respond to
any questions that you or the members might have.

[The prepared statement of William L. Smith follows:]
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OPENING STATEMENT
BEFORE

THE COMMITTEE ON EDUCATION AND LABOR

Mr. Chairman, Members of the Committee, I am pleased 1o appear here today on behalf of the
Department of Education’s Office for Civil Rights (OCR).

1 am Bill Smith, Acting Assistant Sectetary of the Office for Civil Rights. I have served n ihis
capacity for approxdmatcly 9 months since March 1989. Previously, I served a5, 1) the
Associate Commissioner for Educational Personnel Development and, later, for Career
Education in the Office for Vocztioral and Adult Education, 2) National Director of the
Teacher Corps, 3) United States Commissioner of Education, 4) Acting Deputy Under
Secretary for Intergovernmental and interagency Affairs, 5) Admmistrator of Educauon for
Overscas Dependents, and 6) Adminsstrator of the Admunstratve Review Task Force i the

Office of the Deputy Under Secretary for Intergovernmental and Interagency Affairs.

The Chairman’s Ietter invited me to tesufy regarding OCR s mussion to enforce the cvii nights
statutes wnder our jurisdiction. The Office for Civil Rights was established along wath the
Department of Education in May 1980. The Office is charged with enfurung the fullowing vl

rights statutes with respect to institutions that receive Federal finanaial assistance.

o Title VI of the Civil Rights Act of 1964, which prohibits discimination on the basis

of race, color and national origin;

Aruitoxt provided by Eic:
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o Title IX of the Education Amendments of 1972, which prohibits discrimination on

the basis of sex;

4] Section 504 of the F habilitation Act of 1973, which prohibits discnmination of the

basis of handicap; ard

o The Age Discrimination Act of 1975.

To begin, I believe that OCR has done a good job of enforcing these civil nghts statutes and
ensuring an equal educational opportunity for all Americans. However, since May 1980, a
number of factors have affected the manner in which OCR enforces thesz eml nights statutes.

I would summarize these as follows:

*

o The Adams v. Bennett court order

This court order, which placed stringent time frames on OCR fo. the processing of
complaints and compliance reviews, was in effect until December 1987. It had a
significant effect on OCR's flexibility to adjust ime frames and himited the agency s
ahility to prepare and conduct compliance reviews on complex issues and n large
institutions, because such reviews generally cannot be completed within the court-

required time frames. In December 1987, an initial decision was made to follow the

Adams time frames. This has resulted, however, in tremendous pressures on our
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staff to conduct aumerous complex complaint investigations and is a primary reason

for "burnout” of OCR staff and high attriton rates. 1am currently reviewing the

entire time frame issue.

The United States Supreme Court Decision in Grove City

From February 1984 to March 1988, the United Statcs Supreme Court’s Grove City
decision removed OCR’s jurisdiction over a number of complaints previously filed
with OCR. Substantial staff resources were used to determine whether or not the
agency could establish jurisdiction. Often, OCR did not have jurisdiction,
particularly under the Title VI and Title IX statutes, and in postsecondary

institutions, with regard to a number of these complaints.

Stucent Health Insurance Progran, (SHIP} Cases

Following passage of the Civil Rights Restoration Act in 1988, a single complainant
filed 1,261 complaints alleging discriminatory studcat health insurance programs in
many of the nation’s postsecondary institutions. OCR found violations in 712 or
56% of these cases and obtained corrective action agreements in all cases where a

violation existed.

'
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o  The Civil Rights Restoration Act of March 1988

The Civil Rights Restoration Act (CRRA) re-established OCR’s junsdiction in a
number of case investigations over which we lacked junsdiction after Grove City.
Its effect on OCR’s workload has been significant. I draw your attention to the
graph at the end of this statement. For example, complaint receipts after the
passage of the A=t have increased by 40%, and we predict, based on 9 months
experience in FY 1989, that investigative starts will be up by an estimated 65% mn
FY 1990. We believe this trend will continue throughout FY 1990. In October
1989, the first month of FY 1990, OCR received 308 complaints, the largest number

received in any one month since October 1980. This represents:
- a 40% increase over October 1988; and

- an 89% increase over October 1987, the last October before passage of the

Civil Rights Restoration Act.

These substanuial increases 1n complamts place a tremendous stran on OCR's staff resources.
Our recent assessment of regional workload found that a substantal portion of siaff resources is
devoted «» complamnt investigations, wnh correspondingly fewer resources available for

conducting compliance reviews or related comphance and techmcal assistance activities.

Q ' &t
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As your report notes, OCR has had a very high tumover of staff during the past few years,
which I behieve may be die in large part to the tremendous pressure to meet time frames and
to take on numcrous added responsibilities, as noted earlier in my testimonr From FY 1986
through FY 1989, OCR lost a total of 482 staff through attrition but hired only 382
replaccments.  We lost many expenicnced investigators and attorneys. The increase in
complaints and other workload requirements have made it difficult to address our need for
traming and staff development. Some of our best experts on program traming issues are sentor
regional mvestigators whose personal case Joads are 100 heavy to permit them to assist us with
training new stafl. As a result, we are not developing, as quickly as we would like, the skills of

the people we need to carry out our important mission during the 1990's.

Mr. Chairman, I read in your staff’s report that OCR does not do enough Title VI comphance
reviews. | have given you some of the reasons why we have not been able to do more. The
truth 15, however, we want to do more. In guidance I have provided to the Regional Directors,
I have stressed the importance of increasing our Title VI compliance review actmity for the
coming year, even though a continumg h.gh number of complaint receipts may resuht m an
overal; lower number of compliance reviews. I am also mterested 1n work:ng 1n an affirmatve
way with the Department of Justice (DOJ) to ensure the enforcement of the civil nghts laws.
We are currently exploring with DOJ the possibility of conducting two pilot reviews to
determme whether the distncts are complying with therr court-ordered desegregation plans.
This joint cffort would be beneficial 10 both agencies. The purpose of the pilot reviews will be
to dctermine whether resegregation s occurnng and the kinds of resources that may be necded

to carty out these types of compliance review investigations.

Q .
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We will find the resources to conduct these pilot reviews. However, the majority of school
systems under these court orders are in Region IV, which includss the tradwional southern
states and is headquartered in Atlanta. OCR'’s recent comprehensive assessment of work has
shown Region IV to be the most overworked OCR staff in the nation because of the high
number of complaint receipts. As a consequence, Region IV is one of the regions that wll be
unable to do little else this year but complete its complaint investigation activitics, uniess I am
able to find additional assistance for that region. In fact, I am initiating actions to provide

some elief to Region IV and other regonal offices with similar problems.

I would also note that OCR has initiated two complex Title VI reviews of major university
systems involving the issue of alleged discrimination against Asian.American students in
admission to postsecondary institutions. These reviews are extremely resource-intensive and
very costly in terms of time, money, and staff. For example, the 3-week on-site visit to the
UCLA campus with a team of 8 people to gather extensive data on UCLA’s admissions
procedures to the undergraduate schools of Letters and Sciences and Engineering and to 42
graduate program cost OCR $25,000 in travel and per diem costs aione. Iu summary,

Mr. Chairman, OCR is doing the best job possible given the resources at jis disposal.

Now, let me use my remaining time to discuss the Committee’s staff report abcat OCR’s
operations. The report raised a lot of questions about the operation of the Office for Civil
Rights. I am preparing a point-by-point response to the staff report. My written response also

will comrect any factual errors contained in the major findings and recommendations 1., .ie

. 28"
ERIC




18

report. At this time, I will comment on changes made at OCR that address concerns and

questions of the Report.

I know that the Office for Civil Rights is doing an effective job of enforcing the statutes and
regulations it is charged with enforcing with the resources at its disposal. We have done many
things during my tenure, and my predecessor’s tenure, at the agency toward this end.
Nonctheless, according to this repot, there was a perception by some in OCR and elsewhere

that, at the time of the report’s preparation, OCR was not dcing an effective job.

What is the appropriate response to such a perception? I believe the expression of such a
perception is a warning light. A warning light to me, as the Acting Assistant Secretary, to

determine why such a perception would be held.

Since the summer of 1988, former Assistant Secretary LeGree S. Daniels had been planning 1o
conduct management reviews in all 10 OCR regional ofices and of headquarters operations.
The Committee staff report came to OCR at an opportune time. OCR incorporated the issues
identified in the report into the Management Reviews initiated in late 1988. We have spent a
substantial amount of time and effort through the past year in our self-assessment and follow-up
activities, This Committee should keep in mind that the December 1988 Committee’s staff
report was based on data gathered in the spring and summer of 1988. It is now a year and a
half later, and many changes have taken place at OCR. In preparing for today’s hearing, I was
struck by the number of OCR inutiated recommendations being implemented that are similar to

recommendations made in the Committee’s staff report.

o 03
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These reviews were the most cumprehensive cver undertaken by OCR. A highly competent
Team of semior regional and headquarters managers was charged with cntically examining all of
OCR > program Opcraiions, management practices, and opcrating procedures. Included on the
Team were several managers who are als.. attorneys.  All the Team members who carned out
the butk of the regional management reviews had substantial regional expericnce, and the
project was headed by a manager with more than 20 years of OCR experience, including 12 of

thosc years in onc of our larger regional offices.
The objectives of the regional management review process were as follows:

1.  to detérmine whether the Assistant Secretary's systems for ensunng the integrity of

case processing were in place and being implemented;

2. to identify, and reach an understanding of, any problems regional offices were
having in implementing OCR policies or integrity systems, and to recommend

proposed solutions to those problems;

3. 10 identify significant obstacles to the efficient and effective management of the
regional offices, and 1o develop recommendations for enhancing regional

office/hcadquarters relations; and

ERIC I
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4. 1o identify exemplary management techniques that may be of benefit to other

regional offices, or 1o the organization as a whole.

The process followed by the Review Team was exhaustive. At the initial planning stages in
November 1988, the Team examined in depth all of the Findings and Recommendatons of the
staff Report, and incorporated questions into the.interview forms to address these. Before the
on-site review visil 10 cach 1egional office, attorneys in the headquarters Policy Division closcly
scrutinized all Letters of Findings (LOFs) issued by each regianal office for 4 to 6 inoaths and
fecorded any questions of concems with the presentation of evidence, the applhication of policy
or the conclusions of law. These LOFs werc further scrutinized by the Team, which had
extensive programmatic expertise. Where questions remained, regional files were cxamined and

discussions were held with regional managers about the cascs.

Files of administrative closures were also examined as well as files and practices related to the
implementation of various integrity systems that have been put nto place in the past 3 years

From the various files 2nd document reviews, the Team found that:

0 the Assistant Sccrctary’s systems 10 ensurc intcgrity in case processing are in place
and being implemented by all regional offices. Overall, the quality of case
investigations is very good, as reflected in case files and LOFs. Conscicntious and
successful efforts arc being made to meet OCR's Lavestigation Procedures Manual

(IPM) requircments in all 10 rcgional offices,

ERIC
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0  Some of the “integrity” systems should be re-examined and substantially rewised.
Portions of the Quality Control/Case Assessinent program, which is designed to
cnsure that regional case files meet OCR's case processing steadards, are redundant,
the program nceds 2 major ovethaul. The Uniform Manageinent Systems
Procedure, which ensures the integrity of OCR's case-processing procedures, is
meeting the purpose for which it was established, but 1t should be further tefined to

climinate some duplication and excessive recordkeeping requirements.

The file review process dascribed above was only a portion of the review.  In-depth mterviews
were held with cach regional management team, the Regional Director, the Deputy Regional
Director, the Chief Civil Rights Attorney, 2ll Division Directors, all dranch Chiefs within theu
respective investigative Diwisions, and the Director of the Program Rewvien. and Management
Staff. Three 1o four scts of interviews were held in cach tegional office, with each interview
lasting from 6 t0 10 hours. The Review Team covered all aspects of regionzl program and
management operations, including the issucs rased in the staflf Report. The Team alsu plavcd

special emphasis on issucs related to headquartersiregional relations.

One of the reasons the interviews were so lengthy was the extiemcly posint 1espoase o the
Management Review process by all levels of regiunal management snd theu willingness tu sheic

their concerns, ideas. and recommendations with the Team.

At the end of cach onusite visit, the Team provided the Regional Diteuiut with substanuive

feedback on the status of the Regunal Offive fium a prugiam awu sianogement peispeutine and

O L0

LRIC




11
mads recoz.imendations for enhancing the region's operations. In addition, each region was

provided with a written report of the Team's findings and recommendations.

Alter the Regional reviews were completed, at the end of April 1989, I dirccted the Team to
conduct a management review of all headquarters operztions with the same degree of
thoroughness and competence that had been used in the regional process. I asked the Team to
place special emphasis on addressing the concerns and issues raised by regional managers with
regard to regionalheadquarters relationships and with various aspects of the headquarters

operalions that have a direct effect on regional operations.

The 1ssues and concerns identified 1n the Tegional management review process were stated as

follows:
Regional productivity, as reflected in the rates for meeting due dates and closing
complaiats, is very high in all of the regions. However, the morzle of regional managers
and staff is affected by such factors as:
o an increasing workload;

o  pressure lo meet 100% of case processing time frames;

o  rigidity of current case processing time frames;

O
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o extensive levels of review of work products;

o lack of flexibility in many case processing procedures;

o insufficient time to do complex compliance reviews or tv participate in

training programs;

©  numerous reporting and administrative requirements;

o the age and condition of equipment; and

o the use of extensive overtime and compensatory time to meec case-processing

time frames.

In general, regional managers feel that they have little control over their workload,
limited planning opportunities, and little discretionary time for staff development
activities. The above concerns must be addressed and resolved to enhance the
operations of the regional offices and to increase job satisfaction for regional

managers and staff,

Our self-initiated management review has presented us with the following larger issues on which
our attention has been focused and where we believe we have developed better practices and

procedures;

o 0%
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To clarify OCR's programmatic goals and objectives that it expects to
accomplish and the role each of the program activities should have in meeting

those goals and objectives;

To enstre that the curtent regional office organizational structure is the most

efficient and effective way of carrying out OCR’s goals and objectives;

To maintain the relationship of long-range Gevelopment of human resources
10 increased productivity, ¢.g., increased innovation, improvement in work

quality, and improved morale;

To ensure that OCR’s procedures for case processing are sufficiently flexible
1o allow regional managers to apply their expertise and discretion to improve
the efficiency of regional operations, while ensuring a high-quality work

product;

To clarify the relationship between headquarters and the regional offices in
terms of the arcas where headquarters is to provide a support function to
regional offices, and the areas where headquarters carrics out a directing of
oversight function, and the role ¢ach headquarters unit has with regard to

each of these functions; and

baw)
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6. To clarify the short- and long-term technological needs of the regional offices
in terms of hardware, software, training of siaff to use sophisticated
equipment, and effective maintenatce of such equipment, and whether the
current OCR office automation plan is consistent with regional office

technological needs.

The Headquarters Management Review Team considered the above concerns and issues as part
of its review process, in addition to looking at all aspects of headquarters operations. The
Team found, as in the Regional reviews, that there are a large number of dedicated,
hardworking staff in headquarters who are carrying cut functions ané acuviiies essential to the

effective operation of OCR.

The Team has also identified a range of issues and recommendations that I intend to give high
priority to implementing over the next several months, A major priority that I have idenufied
is the development of a strategic planning capability in OCR to ensure that our resources are

always directed to essential activities of the highest priority with regard to both short-range

operations and long-range strategies.

Following the regional Management Reviews, I established several work groups comprised of
regional and headquarters managers and instructed them to develop proposals and
recommendations for addressing the significant issues jdentified by the Team. A week-Jcng

management Roundtable held earlier this month was built pnmanly around follow-up actvities

Q 30"
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to these reviews. Let me list some of the many accomplishments that have come out of this

Management Review process to date:
o For the first time in OCR’s history, the total regional workload was idenufied and a
complete assessment was made of the work activities to be accomplished in
FY 1990. Among the numerous activities we are required to conduct, OCR has
- established the following order of priorities for FY 1990:

- complaint investigations;

- compliance activities, e.g., monitoring; Magnet School reviews, evaluations of

state vocational education Methods of Administration, compliance reviews;

- staff development and training; and

- case-related technical assistance.

o New guidance has been issued for selection of compliance revicw siies to promote

additional complex reviews and reviews on issues not usually addressed in complant

investigations.

o OCR Investigation Procedures Manual (IPM) is being revised to simplify the

monitoring process and provide greater flexibility to regional managers in other

ERIC )
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aspects of case processing, and our case information tracking system has been

modified to collect complete information on OCR’s monitoring activities.

o For the first time, OCR has developed ar agenda that identifies the major
documents that will be issued this year. This agenda has been carefully coordinated

with the regional offices to ensure that their immediate policy needs are being met.

In addition, the issues emanating from the Management Reviews were discussed in depth at the

recent Roundtable:

ERIC
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o Efficiency in handling complaint investigations und menitoring;

0 Examination of alternative regional organizational structures;

0 Opportunities for cooperation and collaboration between the Department of Justce

and OCR;

[ Implementing an effective compliance revicw program;

0 Cost-effective technical assistance programs;

0 OCR’s technology needs;
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o Issues related to complex compliance reviews; and

o Headquartersiregional relationships.

Let me say in conclusion that in the 9 months I've been dirccung the Office for Civil Rights
I've lcarned many things. I've met some of the most competeni, motivated staff members that
it has been my privilege to work with in many years of Federal service. These people are
responsible for Frotecting one of the most fundamental precepts of our democracy. the
provision of equal educational opportunities for all children and adults in Amerr.a. They take

this work very seriously!

I've lcamed that this is an organization c. yable of conducting careful, honest, and highly
professional self scrutiny, and I've seen the semor management staff work hard to develop and
implement OCR improvement initiatives. And I've learned that, .n spite of the tremendous
amount of civil rights invesuigative, compli.ace, enforcement, and technical assistance work this
organization accomplishes, OCR'’s achievements are not always fully recognized and credited as
they should be. When the facts favor the c&mplainam, the recipient may be unhappy. When
the facts favor the recipient, the complainant may also be unhappy. This, we understand, 1s the

nature of our work.

1 come here proud of this record. 1 believe that the changes OCR has undergone and will

continue to undergo as a result of this most comprehensive effort will result 1n a better
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managcd organization and an agency that will continue to enforce the civil rights laws

expeditiously, efficiently, effectuively, and evenhandedly. [ recognize that, because the majority l
of complaints OCR receives allege discrimnation on the basis of handicap and because

complaint investigations consume the greatest number of OCR resources, it sometimes appears
that Section 504 concerns dommate OCR’s civil rights efforts. However, OCR has conducted

and will continue to conduct a comphance and enforcement program that addresses each of our

statutory authorities effectively, with an appropriate balance of activities.

Lastly, my staff and I will varefully review all of the proceedings of these hearings to identify

any additional areas of concern that we have not yet addressed.

Thank you for the opportunity to address the Committee. I am ready to respond to any

questions that the Members might have. ~
|
|

ERIC ' 54

27-873 0 -90 -2

T —_—— . . e e e ——




REGULAR COMPLAINT RECEIPTS *
October 1986 through October 1989

350
300
250 =“
200 =TIF "
- 8
150 | cepe
100
05N DJFMAM:;:
FY 1987




R

31

Chairman Owens. Mr. Turner?

Your written testimony will be entered into the record.

Mr. TurNER. Thank you, Mr. Chairman.

I will only summarize that testimony at this point.

I am pleased to respond to your letter inviting the Attorney Gen-
«.al’s representative to discuss with you the enforcement of laws
relating to equal educational opportunities.

Let me introduce the gentlemen with me.

To my immediate right is Deputy Assistant Attorney General
Roger Clegg, and to his right is the chief of the section responsible
for enforcing equal educational opportunity laws, Nathaniel Doug-

as.

Mr. Chairman, it is a pleasure to appear before you today.

For almost a year, since December of 1988, I have had the privi-
lege of acting as the Assistant Attorney General for the Civil

Rights Division.

n that capacity I have been responsible for directing the Civil

.. Rights Division’s enforcement activities.

But as an attorney in the Civil Rights Division siurce 1965, in the
early days of the enforcement of Title IV and the schcol desegrega-
tion laws, I bring an absolutely broader perspective.

I have been extremely proud, Mr. Chairman, of the Civil Rights
Division’s contributions over the years to what the statute calls
“the orderly desegregation of public schools.” Our lawyers partici-
pated in literally hundreds of school desegregation cases and con-
tributed to the development of legal principles that have caused a
major social change in our country.

That work is not nearly done, Mr. Chairman, but I think it is
inspiring on occasion to look back over the ground that we have
traversed.

The Administrations of both parties have relentlessly worked to
eliminate segregated schools from our educational life, but we still
have far to go.

Let me describe to you what projects we are now working on in
the Civil Rights Division ir: this tradition.

In the area of elemer.tary and secondary education, we still must
monitor the good faith compliance with the hundreds of court
orders requiring the desegregation of public schools. Also, in my
judgment, we need to establish the rules of the end game; how do
we get courts out of the business of running schools once compli-
gncg has been obtained and return the control to the local authori-

ies?

In the written testimony I have submitted, it sets forth in deiail
what the Civil Rights Division is currently doing in this field. We
are litigating essentially with those districts that are not comply-
ing with their court orders. We are encouraging courts, where it is
appropriate, to spell out the rules for disengaging judicial supervi-
sion of school districts and the daily management of school affairs
once compliance has been obtained.

In the area of higher education, we have litigated statewide chal-
lenges to the vestiges of segregated college systems in Alabama,
Mississippi, and in Louisiana. Each of these cases has been a m.as-
sive undertaking, and each is in a slightly different procedural pos-
ture at the present time.
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The details of these are also set forth in my testimony. But, we
are committed once and for all t. pursue a just and final remedy in
these higher education cases—a remedy, incidentally, that will not
involve abolishing predominantly black schools that have served
black students so long and so well.

We have also recently been concerned, and very seriously con-
cerned, about reported quotas used for Asian and Asian-American
students in some of the universities in the country. The Office for
Civil Rights of the Education Department has taken the lead in in-
vestigating those matters.

If we receive a referral from that office or if the Attorney Gener-
al receives Title IV complaints, we stand ready to investigate and,
if necessary, litigate the matter.

The third major area of our current concern is in the area of
lﬁandicappe'd students. Theze are two key acts of Congress involved

ere,

The Education for All Handicapped Children Act and the Reha-
bilitation Act of 1973. We recently helped win a major legal victory
in the EHA area in a case called Timothy W. v. Rochester.

There, the First Circuit held, as we had urged, that the EHA,
when it says all students—all children—that it means that very
thing, that all children are entitled to an appropriate public educa-
tion, not just those who in the judgment of local administrators
may meet some standard of educable capacity.

I am pleased to report that yesterday the Supreme Court de-
clined to review that judgment, and it will now stand as the law of
%he land, at least in the Northeast part of the country in the First

ircuit,

We also hace an ongoing and effective program under Section
504. We filed suit against the University of Alabama in Birming-
ham to compel them to require interpreters for hearing impaired
students.

We are appealing to the court of appeals the negative judgment
of the district court on the sufficiency of lift-equipped buses. They
were provided for only four hours 2 day, which in our judgment is
insufficient under Section 504.

Mr. Chairman, I have been in the civil rights enforcement busi-
ness in the Department of Justice for almost 25 years. I can report
to you that the Civil Rights Division today is maintaining an active
and effective enforcement program with respect to the laws con-
cerning equal educational opportunity.

I would be pleased to discuss that effort with you and your col-
leagues and to the best of my ability answer any questions you
may have.

[The prepared statement of James P. Turner follows:]
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Kr. Chairman and Members of the Coxzmittee:

It is a pleasure to appear before you today to discuss thc
enforcement of laws relating to equal educational opportunaty.
The enforcement efforts of the Cival Rights Davasion fail antc
three categories: (1) cormbating discramination an hagher
education: ({2 eliminating segregation in pramary and secondar,
schools; and (3) enforcaing the laws that pronote educational
oppertunity for handicapped indivaduals. Traditionally, of
course, the bulk of the Division’s work has concerned the
disrantling of dual, prirmary and secondary school systems and
that rerains true, even though the nature of our activaties has
evolved as substantial progress has been made. In recent yea::s,
we have also made sigiificant advances in dismantling dual
systens of higher education and in ensuring that state and loca.
authorities provide educational opportunity for handicapped
students, as required by the Rehzbilitation Act and the Educat.sr
of the Handicapped Act. The Division’s accomplishments contifuc
to be substantial. X will now turn to a more detailad discuss.c:.
of our recent activities.

Higher pducation

In recent years, we have been in the vanguard in our efforts
to eliminate dual systems of higher education. We have litigated
statewide challenges to segregation in higher education in
Alabanma, Mississippi, and Louisiana. 1In Alabama, after a lengthy
trial, we establidhed liability in the district court, only to

have the court of appeals vacate the decision because of the
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district court judge’s refusal to recuse himself from the casc.
After additional litigation in the district court and court of
aopeals addressing recusal, we are now preparing the case for a
sezond trial on the merite.

In Louisiana, after lengthy discovery and a trial, we werc
successful in establishing liability in the district court, which
recently ordered a comprehencive restructuring of the state
university Systez. While we are generally pleased with the plan,
we have objected to that portion which orders dissolu*ion of the
Southern Universaty Law School and its nerger into LSU Law
School. Direct appeals have been taken to the Supreme Court.
There iS a question whether the Suprewme Court has jurisdiction or
whether the case should be sent to the court of appeals. In any
event, we expect generally to support the district court’s
decision.

In Mississippi, we sued in 1975 to eliminate the vestiges uf
that state’s racially segregated and unequal systen of higher
education. In December 1987, the district court ruled that the
defendants had disestablished the dual system by adopting a race-
neutral admissions policy, even though in other respects we
argued that vestiges of the dual systen rempained. We appealed to
the Fifth Circuit, our appeal was argued last spring, and 2
decision is pending.

We are also gctively monitoring the investigation into
allegations tbat certain universities have linmited the number of

Asian students that they adait. These allegations involve a
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number of schools and we are very troubled by them. Such a
practice 1s obviously intolerable. The Office of Cival Rights cf
the Department of Education (OCR) has inaitial responsibilat, for
invest.gating these complaints. We understand that OCR is
investigating admissions policies at the University of Califcrnia
at Los Angeles and Harvard Universaty, and making prelaminar;
inquiries into admissions policies at the Universaty of
Calafornmia at Berkeley. If OCR’s ainvestiaigations uncover evidencc
of discrimination, it may refer the matters to us and we will

respond promptly.

Primary and Secondary Education

Thirty-five years after Brown v. Board of Education, the
effort to provide equal educational opportunmity for primary and
secondary school students continues, but 1ts contours have
changed. During the 1960‘s and 1970’s, the Division led the wa,
in obtaining orders that some 400 school districts adopt
desegregation plans. Most of those districts continue to operate
under those plans and under court supervision. Thus, the
enmphasis has shifted from filing large numbers ©f new lawsuits to
enforcing existing orders, seeking further relief where praor
efforts have failed, and bringing cases to a conclusion where
segregation and its vestiges have been eradicated. This shaft
has meant that our activities address new issues and often do so

through a combination of negotiated and court-~ordered relief.
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This is not to say that the Division has stopped filing and
litigating desegregation suits. For example, our successful suit
against Yonkers, New York, has received considerable publicity.
Since 1985, we have filed five additional desegregation suits and
have won relief in each. In another suit, against Charleston,
South Carolina, trial was just completed, and we are awaiting a
decision from the court.

The bulk of our primary and secondary enforcement effort,
however, has focused on those 400 distraicts already under court
order. Information about these districts reaches us in three
principal ways. First, we receive statistical reports from most
of the districts annually. Second, we receive complaints from
citizc.s or employees about districts under court order.

Finally, when districts seek to nodify or terminate the court
orders under which they operate, they must justify the changes,
and we undertake our own investigations.

Where these sources of information have uncovered the need
for further action, we have taken it, either by seeking
enforcement of existing orders or by seeking further relief. The
Division’s enforcement efforts with respect to primary and
secondary education have resulted in numerous consent decrees and
court orders in the last three years. For example, in 1988, we
filed a motion for further relief against the Natchez,
Mississippi school district after our investigation revealed
discriminatory employment and student assignment practices. We

prevailed, and the district is now implementing a new remedial
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plan. We recently filed a motion to enforce a previous order
obtained against the Meriwether, Georgia school distrach after we
deterrined tnat the district was assigning students in a rac:all:
discriminatory manner. We recently obtained a temporary
restraining order in this case, which should go to traal with:in
the next 90 days.

Also in 1988, the Corpus Christi, Texas school districe
ncved to modify its court-ordered desegregation plan, with the
concurrence of private plaintiffs. The government, howewver,
believed that some of the proposed mod:ficat:ons violated the
existing court order and objected to them. After trial, the
district court agreed with the governnent and the matter was
resolved through negot:ation.

That same year, two school districts in Mississippr ==
Vicksburg and Warren County -- advised us that they had agree:d <:
Consolidate. Because their proposal would have produced severa.
all-black schools, we objected to the proposal and initiated
legal proceedings against the districts. Eventually, the
Department and the districts worked together to produce a plan
that desegregated several racially identifiable schools, and
created several magnet schools that will enhance the quality of
education that students of all races receive.

We also participated in the recent effort to desegregate
further the Savannah-Chatham County, Georgia schools. Largely
because of white flight following an earlier desegregation order,

many of the system’s schools had become racially identifiable
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again. The district proposed a new plan, which we endorsed
generally, with one substantial reservation. Under the Board’s
propoesal, new desegregated magnet prograps were housed in all
black schools with little or no interaction between the magnet
and non-pagnet students. Under this plan, a significant
percentage of black students would continue to attend all~-black
classes. We argued that, under desegregation principles, such
students should share at least scme classes and activities with
the nagnet students. The district court rejected our argument,
but the court of appeals, while generally affirming the district
court’s approach, directed that our position be incorporated into
the court order. Stel) v. Savannah-cCha.ham Count ard of
Education, No. 88~8465 (11th cir. 1989).

The éivil Rights Division, of course, has worked hard to
implement the relief that it won in Yonkers, New York, in 1985.
Since then, there have been numerous orders and appeals. The
education part of the remedy has been implemented, for the most
part, and the city’s schools have been largely desegregated. The
housing side of the case should soon produce construction of low;
income housing that will result in further desegregation by
changing the racial composition of neighborhoods.

over the past several years, many districts have moved for
an end to court supervision, contending that the successful
operation of theigjremedial plans has eliminated all vestiges of
their prior sébr;gation. It is our viey of the law that, where a

district can show that it has operated a unitary system for the
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requisite period, there is no justification for further court
supervision. This is sound law and sound policy and just commcn
sense.

T« Frecise procedurss and standards for lifting court
supervision are presently being worked out in the courts. The
Pivision has participated in this process, largely because 1t is
at least partially responsible for many of these court orders ani
feels a duty to contribute to the development of a sound
jurisprudence for closing successful school cases and returning
the operation of school systems to local officials. Title IV,
after all, requires us to further *the orderly achievement of
desegregation in purlic education”, a process that obviously
includes an orderly end to litigation. Our views have prevailed
in the Fourth Circuit in Riddjck v. School Board, 784 F.2d 521
(4th Cir. 1986) ang Fifth Circuit in U.S. v. overton, 834 F.2¢
1171 (Sth Cir.).

In the Eleventh Circuit, the Division recently prevailed in
one appeal and is a participant in two others that should
contribute to this jurisprudence. The case of United States and

harli ey v. Georgja, No. 89~8179 (11th Cir.), involved nine
school districts that have operated since 1974 pursuant to a
consent order. Since that time, the case has been inactive. 1In
1988, the United States moved for a declaration of unitariness,
dissolution of all-injunctions, and dismissal of the cases.
Private plaintiffs and, ultimately, defendants objected and

sought through motion to have the cases dismissed while retaining
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the injunctions and without declaraing the systems unitary. The
United States countered that the cases could not be dismissed
unless the systems were declared unitary, in which event all
injunctions would have to be dissolved. The district court
agreed with the government that the cases should not be dismissed
in the present posture, and the court of appeals recently
disnissed private plaintiffs’ appeal for lack of juraisdiction. I
have recently agreed to meet with a representative of private
plaintiffs to discuss the future of these and similar cases.

Lee v. Macon Countyvy Board of Educatjon, No. 88=-7471 (1lith
Cir.) (argued Aug. 9, 1989), derived from a statewide action to
desegregate schools in Alabama. In 1985, the district court
approved a joint stapuiation of dismissal and entered a judgment
stating that the school system had achieved unitary status and
dismissing the case. In 1988, private plaintiffs sought to
reopen the case, alleging discrimination in school closings and
new construction. The United States countered that the case had
been dismissed and could not be reopened, although we also
stressed that plaintiffs were free to file a new lawsuit. The
district court refused to reopen the case and private plaintiffs
appealed. This appeal should help establish the import of a
declaration of unitariness and dismissal of a case.

Lee v. Macon County Board of Educatjon, Nos. 88-7551, 88-
7552, and 88~7553 (11th Cir.) (argued Aug. 9, 1989), derives fron
the same statewide action, but involves three different school

districts. In 1987, after an exterded period of court
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supervision, the district court entered an order to sho. cause

why these cases, which had beer inactive, should not be

dismissed. After d.scovery, a non-evidentiary hearing, and

briefing, the cocur: declared the systems unitary, dismisses th<

cases, and dissolved ali injunctions. Pravate plaintiffs

appealed, challenging the district court’s procedures and 1ts

ruling that disrissal necessarily d:issolves all outstanding

injunctions. The United States supported the district court. I

stall add, Mr. Chairran, that 1in the original action before the

district court, we also persuaded the court that dismissal of

four of the seven cases at 1ssue was not yet appropriate,

requiring at a minimun addit:onal data fron defendarnts.

Thus, the Division has sought to bring scme cases to a

conclusion when the czse has been inactive and the evidence

supperts a finding that the systen involved has achieved unitar,

status. Equally irportantly, however, where the process of

adjudicating the question of unitariness has uncovered new

discrinination or has revealed that the vestiges of

discrinination have not been eliminated, the Division has pressed

for conpliance with existing orders and further relief. For

example, the district court recently declared unaitary the San

Felipe-Del Rio, Texas school district over the objection of the

United States and private plaintiffs. The United States has

appealed the district court’s dismissal of the case, arguing that

the school district’s failure to comply with reporting

requirements regarding its bilingual program makes it impossible

ERIC

Aruitoxt provided by Eic:




O

Aruitoxt provided by Eic:

ERIC

43

- 10 ~
to determine whether 1t has eliminated the vestiges of its prior
discrimination against Mexican American students. United statec
v. Texas, No. 89-1304 (5th Cir.).

similarly, in 1987, the Lowndas County, Alabama school
district sought a declaration of unitary status. The Division’s
1nvestigation revealed that Lowndes and eight other school
districts were participating in an extensive ”"web” of illegal
interdistract transfers that enabled white students to transfer
to predominantly white schools. Whe successfully negotiated
consent decrees with five of these districts, but proceeded to
trial against three. After the district court ruled against us,
we prevailed on appeal. United States v. Lowndes Countv Board of
Educatjon, No. 88-7560 (1lth Cir. July 13, 1989).

The p}oblen of impermissible interdistrict transfers
encountered i1n Lowndes County highlights another important aspect
of the Division’s work: cooperation with state officials to help
elininate statewide problems of noncompliance. For example,
during the past several years, in Alabama and elsewhere, the
Division has received numerous complaints of illegal transfers,
most involving white students’ efforts to avoid attending
predominantly black schools by using false addresses and specious
guardianships. Although we have pursued several of these
complaints in individual court proceedings, this course consumes
a disproportionate share of the Division’s resources. We have,
therefore, met with the state Attorney General and education

officials to persuade them to cooperate in eliminating these
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illegal transfers. We are optimistic about reaching an agreersit
pursuant to which the State will play an active role in
nonitering transfers. Similarly, we have worked closely an
recent years with the Texas Eaucat..n Agency to.share inforrmalics
ana coordinate compiiance eli.:t.. We Lo.¢ accomplished a gocd
deal with this two-pronged effort of negotiation and litigatic..
and rlan to deal with future corpliance issues in this way.

Education of Handicapped Individuals

In recent years, there has been a growing understanding :i:r
the country of the importance of extending to handicapped
individuals the opportunity to participate fully ain our societ;.
This understané;ng led, 1n the last Congress, to amendments to
extend the guarantees of the Fair Housing Act to handicapped
individuals and in this Congress has fueled the drive to enact
the Americans with Disabilities Act. Both of these efforts enjc,
the strong endorsement of th.s Adninistration.

In the field of educational opportunity, we have undertaler
important litigation to further enforcement of the two key laws
that guarantee educational opportunity for handicapped
individuals: the Education of All Handicapped Children Act (EHA,
and the Rehabilitation Act of 1974. Regarding the EHA, the Caval
Rights Division participated in the United Stat=ss court of
appeals for the First Circuit as amicus curiae in Timothy W. v.
Rochester School District, 875 F.2d 954 (1st Cair. 1989). In this
case, the district court held that the child was so severely

handicapped that the school district was not required to attempt

O
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to provide him with the ”free and appropriate” education mandates
by the EHA for all handicapped children. We argued successfully
before the court of appeals that the statute mandated educational
services for all handicapped children, regardless of the severity
of a child’s handicap. The school district’s petition for
certiorari is pending before the Supreme Court.

On March 23, 1989, we received a favorable decision from the
Eleventh Circuit in Rogers v. Bepnett, 873 F. 24 1389, affairming
the district court’s dismissal of a suit brought by the State of
Georgia and two of its counties to block administrative
enforcement proceedings by the Department of Education. The
State and counties had refused to allow the Department of
Education to investigate alleged deficiencies an the education of
handicapped students, arguing that the Department has no
jurisdiction to investigate such conmplaints under Section 504 of
the Rehabilitation Act because the EHA provides the exclusive
avenue for parents to complain of deficient educational
opportunities for handicapped students. The court of appeals
agreed with our contention that the Department of Education’s
authority to investigate compliance with Section 504 does not
depend on parental exhaustion of EHA remedies. <his decision
cleared the way for the Department of Education’s enforcement
action to proceed.

We also sued the University of Alabama-Bi,mingham to enforce
directly the protections of Section 504. We argued successfully

that its practice of requiring hearing-impaired stuaents to pay
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for classroom interpreters ran afoul of Section 504’s prohibition
of discrimination on the basis of handicap in federally assisted
prograns. We contended that while a college 1s not required to
provide personal services to handicapped students, it is
responsible for providing classroom interpreters who would
benefit all hearing impaired students in the classroon and perrit
them to receive the benefits of the universaty’s federally
assisted educaticnal programs. We have appealed the district
court’s decision that the university'’s on-canpus bus systen,
which provides a wheelchair lift-equipped bus for only four hours
of 1ts twelve-hour day, adeyuately served mobility-impaired
students. The appeal has been briefed and is pending in the
Eleventh Circuit. United States v. Bd. of Trustees of the

University of Alabara, No. 89-714S8.

conclusion

As the foregoing discussion of selected cases demonstrates,
the Civil Rights Division rerains in the forefront of the effort
to ensure equal educational opportunity for all students at all

., levels of education. Under the present Administration we look
forward to a continuation of this positive enforcement role. I

will gladly answer the Members’ questions.
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Chairman Owens. Thank you very much for your testimony.

Even though we don’t have a clock today, I am going to try to
respect the spirit of the five-minute rule. If necessary, we will have
a second round of questioning.

I would like to begin with a simple question for Mr. S -ith.

You know, it is hard not to be moved by your description of the
overwhelming work load of the agency and how people are burned
out and working hard, but I just wonder is your sense of purpose
and sense of urgency—and you mentioned internal action, modifi-
cations of procedures and new manuals being prepared and a
number of other things that you are working hard at—is that
shared by the Administration, gy the President and by the Secre-
tary, that same sense of urgency? And if so, why don’t you have a
permanent Assistant Secretary at this point.

What has been the situation with respect to your budget? If you
are olvgrworked, can you get more people? Have you asked for more
people? .

Have you spent all the money that was allocated to you in the
past year? What is the situation with respect to the way your supe-
riors view your activities?

Mr. WiLLiam L. SmitH. I have not spoken with the President, I
have spoken with the Secretary and the Under Secretary. Every-
thing I have said is their commitment to that job.

I have been told by the Secretary and the Under Secretary that
until such time as there is a permanent position established for a
confirmed Assistant Secretary, I have thkeir support to carry out
the program as has been identified to you. Therefore, I have every
confidence that what we are proposing, and the manner in which
we are doing it, will be maintained whether a new person comes in
next week, next month or a year from now.

I am not sure I can remember all the parts you asked. Let me
just make two points. Then I will pick up the pieces. )

From a financial point of view, part of the problem was the fact
that the problems grew. As you know, the budget process is always
two years in the making. The reason I pointed out the complaints
increase was to show you the impact of that.

Last year in fiscal year 1989, the Senate and the Congress was
good enough to provide us with a supplemental of $790,000 to allow
us to finish all of our work last year. We have an increase this year
in our budget from $41 million *.o $45 million less whatever the se-
quester ends up with.

We are not sure what that does. We have requested for fiscal
{.ea_r 1991 additional funds hopefully at the tune of about $48 mil-
ion.

The Administration has been responsive to the fact that we have
an overwhelming amount of work to do and has provided us with
thc:i assurance that we will receive the resources that will allow us
to doit.

One of the real problems is that the number of complaints that
we have to investigate really takes a large number of people, and
our budget is really related to the number of people we have.

hairman OweNs. Do you have a full complement of people?

Mr. WiLLiaM L. SmirH. No, we do not.

Chairman Owens. Authorized for 800, you say?
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Mr. WiruiaM L. SmitH. We had anticipated 820. The budget has
allowed us to go up to 801. We are at 801.

Chairman Owens. You have 801 staff?

Mr. WiLLiam L. SMmitH. Yes.

Mr. Chairman, I can’t tell you what this morning’s report is, but
our attrition is high. We lost——

Chairman OweNs. Yes, I know. You said you lost 400 and some?

Mr. WiLuiam L. SmitH. We were down to about 780 as we got to
the r:ilonth of Septembu:r, then we had a very high recruitment
period.

I think between September and November 15, we have an addi-
tional 24 or 25 people that have come on. I am almost confident,
and I will check the record and submit what we have specifically
for you, but I feel confident that I can say to you that we are
pretty close to 800 personnel at this very moment.

That isn’t to say—let me do this so that I can be accurate. I will
show you for the record where we were in September, where we
were on October 1, where we were on November 1 and where we
are we will be by the time I get it back to you, it will be a few days,
the month of November as well. .

Yes, we have, in fact, increased the number of people we have,

The real problem we have is we had expected to go to 820 with
the total amount we have. But if we sequestered funds, you realize,
of course, that that impacts on the number of people that we will
be able to have.

While we may be up at this point, one of the real problems we
have is that with a high attrition rate we lose a lot of people, We
may lose upwards of 10, 11, 15 people a month.

If it turns out we are impacted by the sequester, I will simply not
allow the staff to hire at that point because we will have to fore-
cast what we will need in resources.

Chairman Owens. How many people do you think would be
ample to meet the increased work load that you have?

Have you estimated that?

Mr. WiruiaMm L. SmitH. Mr. Chairman, I truly believe—I can’t
give you an honest answer because there is still homework that has
to be done.

I think that what we have as a complement of 801, if we have
the 801, I think we will be able to carry out for this fiscal year the
objectives we have established.

We tnay not be able to get as many compliance reviews as the
committee might like. I hope we would be able to have compliance
reviews that are significant to the issues that the committee feels
we should be pursuing.

Chairman OwEeNs. The report was issued by the Education and
Labor Committee about a year ago?

Mr. WirLiam L. SMiTH. December 1988.

Chairman Owens. Was it the overwhelming workload that kept
you from responding until now. You said you plan to respond to it
but yov have not responded.

r. WiLLiaM L. SMiTH. I came to the Office for Civil Rights in
March, I think the Secretary wrote you on March 2, or wrote
Chairman Hawkins, that there would [‘;e a response to it. When 1
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took over, we were in the middle of the regional management re-
views,

It was my feeling that since the management reviews were fo-
cused on the very issues that you had raised, it made sense to allow
the reviews to take place so our response could show you what we
have in fact found and what we have done about it.

I think the timing of those oversight hearings is perfect because
we are in a position to say to you, here are the things you have
said we have done. Here are the things we are able to show you we
have, in fact, been able to accomplish in light of the information
you have provided us. And here, Mr. Chairman, is where we differ.

We have not been in a position to do that, but I would expect
that given another month—by the 15th of December I should be
able to have for you a point-by-point response that lays out every
single solitary item that you have in the 28 findings and the 15 rec-
ommendations.

Chairman Gwens. Thank you.

Just one question for Mr. Turner, who is a long-time employee of
the Civil Rights Division. .

You made a statement that your department contributed to legal
principles that have caused major social changes. I assume you
mean in the area of race relations, the ending of discrimination.
Why do you think there has been such an upsurge in complaints
recently?

Why do you think we are having difficulties in universities with
racism?

Why are we having more cornplaints now than before? Does it
have anything to do with the priorities of the Administration, the
fact that the previous President started his first campaign in Phila-
delphia, Mississippi, the place where three civil rights workers
were murdered?

Did that send a message? Did that set off an escalation of racism
in the country that has wiped out some of the gains we made with
the legal principles you have contributed?

Mr. TurNER. I don’t know anything about politics. The Civil
Rights Division has a responsibility of enforcing the laws.

To the extent your question suggests that we have been or are
p}:'esently deluged with complaints, I can report to you that is not
the case.

Chairman OwENS. You are denying the testimony of your——

Mr. TurNER. No, I don’t deny it. I said w~e, the Department of
Justice. I don’t know what the Department of Education is doing or
what they are receiving.

Of course, I accept his representation that their complaint load
has increased. My suggestion to you is that particularly in the area
of school desegregation that 30 years after the Supreme Court de-
clared separate but equal system to be unconstitutional, you would
not expect to have as many complaints with all of the school deseg-
regation decisions that have been handed down.

We are monitoring in our department some 400 school desegrega-
tion cases.

Chairman Owens. You are not deluged, but you have more than
you think you ought to have?

o
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Mr. TurNER. We have plenty to do. We try to describe in my tes-
timony the nature of our job now and how it has changed. We are
not filing a lot of school desegregation cases because most of the
places that needed to be sued have been sued. We are monitoring
to make sure that compliance is taking place under those court
or%ex;is and to look to see when the court orders should be properly
ended. .

Chairman Owens. Thank you.

Mr. Hawkins?

Mr. Hawkins. May I say that I am very disagypointed in the testi-
mony. You seem to be proud of your record. You seam to be the
only one who is proud of it, Mr. Smith.

I haven't read any report that commends you or says that you
are doing a good job. The only—the reason the segregation assist-
ance centers issued this report—have you seen it?

Mr. WiLLiaM L. Smrmi. No, sir.

Mr. Hawkins. That is typical.

Mr. WiLiaM L. SmitH. T lied. I have seen it, but I have not read
it.
Mr. Hawxkins. I think you are seeing it now. But seeing it and
reading it and responding to its recommendations are three differ-
ent things. But the point is, and you know it as well as I do, is en-
forcing the civil rights laws as they should be enforced—you can
plead that you have this great increase in the number of cases as
you started out, yet in answer to the Chairman’s question, you
defend the number of employees you have now. ,

You know that you have a decreasing number of employees, ac-
cording to the recommendations made by the administration, and
you know that to attack your failure to enforce the law because
you don’t have the staff to do it is embarrassing to the administra-
Eior;, alnd you refuse to tell us what type of staff you need, which is

ypical.

he Secretary did the same thing when he came before this com-
mittee. You seem to be operating on the theory that you can do
more with less, which is a lot of baloney. We know that is nothing
but double talk.

I think it is an insult to this committee to come before us and do
that. We sent the staff out to regional offices in order to interview
your employees, and they brought back this report, not from what
they said but what your employees said; and we asked you more
than a menth ago in a letter which I sent to the Secretary on Octo-
ber 25th to reply to some of the recommendations and what had
been done in response to the report.

And we have not yet received an answer. That was more than a
month ago. Now, this committee has a responsibility of oversight,
and we expect replies. We don’t get any replies from you when we
constructively direct specific o: stions to the office. How are we to
respond then to what you say before the committee that what you
are %oing to do in the future when you haven’t done it up to this
time?

Let me—I know the time is limited, but let me ask you one spe-
cific question. Maybe we can get one answer. In the case of the
Palm Beauh School District, you gave them $3.4 million 4s a grant
for magnet «chools. You had found, according to the regional office,

\‘l . X 4
RIC 35

IToxt Provided by ERI




51

there were cases pending at that time. Despite that, you made that
award and two years later have not issued any findings, even
though the regional office recommended that Palm Beach County
be declared ineligible for such funding.

Let me ask you, have you done anything about that particular
case when you found that there had been a finding of discrimina-
tion in the school district and despite that, you overruled the Igcal
office, the regional office in that district and gave them the $3.4
million? Can you, in that case, say that you enforced the civil
rights law?

Mr. WiLLiaM L. SmitH. Do you want me to only respond to that
one question or to everything you have said?

Mr. Hawkins. Do it together, if you wish.

Mr. WiLLiaM L. SmitH. I have only been here nine months. I
have no vested interest in the Office for Civil Rights other than the
fact that I enjoy the job I am doing. I have discovered that there
are people working their fannies off to do the job. I have had an
opportunity to go to regions and find people there working.

I don’t deny what your report said. Your report has provided us
with an opportunity to take as systematic a review of every single
region’s problem, including headquarters, and we will be in the po-
sition to provide you if you desire the entire management review
report that outlines step by step what we have found region by
region.

Until such time as I am not there, I shall do everything in my
power to assure you that if you have a question that you want an-
swered, you will have an answer for it.

Mr. Hawkins. When? You haven’t done that in the past, and you
know it. Now you say you are going to answer these—the response
you gave to this report more than a year ago was inadequate and
you know it.

Mr. WiLuiaM L. SmitH. I wasn’t there.
hI‘,I‘x;. Hawkins. It is a new day. When do you intend to answer
that?

Mr. WiLLiaM L. Smrra. I will have for your committee on the
16th of December a response to every single item in your report.

Mr. Hawkins. When do you intend to respond to the letter of the
29th” When does the Secretary intend to =espond to my letter of
October 29, 1989?

Mr.tWJLLIAM L. SmitH. Mr. Chairman, I don’t know because I
cannot——

Mr. Hawkins. It pertains to the Magnet School Award in the
Palm Beach case.

Mr. WiLLiam L. SMitH. Let me tell you where we are on that.

Mr. Hawkins. That is several years old.

Mr. WiLLiaM L. SmitH. That is correct.

Mr. Hawkins. It seems to me that we ought to have some re-
sponse in the two years in which the office—I am not talking about
you personally. It pertzins to the office, its failure to respond at the
same time that you are awarding this amount of money to a dis-
trict that was definitely in violation.

According to your regional office, you denied an award to Los
Angeles Unified School District based ‘on one single case which was
in dispute. In that case I agreed with you because you obviously
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told the school District that I was responsible for its failure to get
that award, so you were very anxious, enthusiastically anxious to
say that the school District, in which my district is located, failed
to f};let its award because of a strict interpretation, which I agree
with.

Why in other cases were you not as enthusiastic about enforcing
the law as you were in that particular case? As you go across the
country, this is only one case; but it is typical of what you have
been doing, and this is not enough. And to say that you are proud
of this to me is merely begging the question.

We at least are entitled to a response 2nd to an explanation, and
then we can talk intelligently.

Mr. WiLLiaM L. Smrte. That is fair, Mr. Chairman.

Let me respond to the first question having to do with West
Palm Beach. There is a group that has gone into West Palm
Beach—first you need to know something about the manner in
which we have worked v~th the Magnet Schools Program. There
had heen a policy, and it is in force at this time, that if we have
not sent out a letter of finding citing violation to the recipient, that
still allows the recipient to be in competition until such time as
there is, in fact, a letter of finding that they have received.

There has not been a letter of finding submitted to West Palm
Beach and therefore even though the Regional Director had, in
fact, not signed in, but sent a memo saying I don’t feel it is appro-
priate to sign, we have not agreed to send a letter of finding and
tbglx'efore as far as we were concerned, West Palm Beach is still eli-
gible.

We have a team there that will have their first meeting 10 De-
cember at which time they will begin the process of corrective
action. So that is in place, and we will be in a position to respond
after the 10th of December as to the status.

There may be a minute-to-minute report that I have not re-
ceived. They have already .net with them. They have been down
and met, but they will start the hearings, I think, on the —they are
working on the settlement starting the 10th of December, so we
should be able to respond to you for that.

I don’t know who told you in the Los Angeles case that you uad
any role in it. ] met with your staff, and when they asked the ques-
tions as to why they were, in fact, in the situation that they were
in, it was because a letter of finding had already been sent to them,
and they had, in fact, already worked out a settlement that had not
been approved by the school board.

It was through the good graces of your office somehow that con-
vinced the s:hool board that they, in fact, should comply with the
pian of action and as a result, Los Angeles did receive its funds.
But at no time were you ever made the person that was involved.

I think your county would have to attest to the fact that we did
have a set of meetings and at no time was your name ever brought
u

p.

Mr. Hawxkins. It was the San Francisco Regional Office. We

agreed with you, and we told the District to come into compliance.
Mr. WiLuiam L. SMiTH. And they did, Mr. Chairman.
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Mr. Hawkins. We were on your side. Apparently nobody in Flori-
da was on the side of the law. They got the $3.4 million, which they
have enjoyed regardless of what may happen hereafter.

Mr. WiLLiaM L. SMiTH. And they have agreed——

Mr. Hawkins. That was a recommendation made by the regional
office, which recommended that they be declared ‘ineligible for

funding. e e

Mr. WiLLiaM L. SmitH. The regional offices has the right to make
a recommendation to headquarters. Headquarters has legal staff
with responsibility for looking at any single finding that any region
brings in to determine whether or not it can be enforced, whether
or not they have evidence necessary to support the case, and
whether or not it is an appropriate time to take action. Those are
the steps we normally take any time there is a violation and we
find recipients do not want to take corrective action.

We have three letters of findings. First, the regions have the op-
portunity to send directly to the recipients saying you are not in
violation, congratulations. The second letter of findings says you
had a violation, we cite the violation, but you have agreed for cor-
rective action. We are working on a plan of corrective action, and
we are notifying you you now have corrective action and you are
off the hook.

For the third, it either goes to administrative action or to the De-
partment of Justice. We try to give recipients every opportunity to
deal with whatever we find. We have tried to be as even-handed as
we can. You have an argument with regard to Palm Beach. It is
long overdue. I cannot deny that.

Mr. Hawkins. After two years, your explanation is useless. If
you have allowed them to enjoy this money for two years and you
still don’t know whether they are eligible to receive it or not, I say
that is damn poor management, and I don’t see how you :an get
around it.

Give us a better explanation, and we will give you the time to
give us the explanation and to make all the investigations you
want, but we do want an answer as to that.

If T appear to be a little abrasive, I don’t intend to do that. It is
nothing personal, but it seems to me that we are not communicat-
ing very well with each other and that we don't have any particu-
lar standard whereby we can judge whether you are succeeding or
not.

All the reports issued say you are not and that segregation is on
the rise. Now we have another crazy idea, Choice, which is going to
contribute to that resegregation and is being sponsored by the ad-
miristration of which you are a part that we cannot tolerate, not
under our system of government in this country.

If you wish to respond——

Mr. WiLtiaM L. Smita. Mr. Chairman——

Mr Hawkins. I have made my comment. You have full privilege
to answer in any way you wish.

Mr. WiLLiam L. Smita. I thank jou for not making it personal. I
did feel a pinch of abrasiveness, but I didn't feel it was personal,
Mr. Chairman.

I can only deal with the present. I cannot deal with the past. I
will say to you that I agree with you that on the matter of Palm
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Beach, it appears that something has occurred that has not, in fact,
made the system as successful as it ought to be.

I have said to you that we now have people in Palm Beach who
are working with the school system to ens.re that the violations
that have been cited have, in fact, been corrected.

I cannot—I have no way of responding to what they did a year ____|
—— -—ago with™fuiid§ of Whéther it was, in Tact, valid or invalid. T will be
in a position to defend whatever actions we are able to take from
the 10th of December on. I cannot, and there is no way for me to
respond to anything that happened in the past.

It is clear that you see it as you see it, and I cannot argue with
it, so there is nothing I can do with that.

With regard to Choice, we are looking at policy implications for
Choice. The President and the Secretary have said that in no way
would they be supportive of any program that would cause re-seg-
regation.

Our staff has responsibility for making sure that whatever steps
the Secretary takes with regard to Choice is consistent with Title
VI, Title IX, Sections 504 and Asian discrimination. And we will do
everything in our power to ensure that the Department of Educa-
tion is carrying out its objectives consistent with whichever of the
laws may, in fact, be questioned.

Other than that, I am not sure that I can respond to the issue of
Choice. We have to take it case by case. If we see a particular place
that has a Choice program and there is a complaint relative to it,
we will be the first to%e there, as we have, in fact, carried out the
responsibilities with the Asian-Americans discrimination.

Once that is accomplished, we are in a position to let the Secre-
tary know whether or not there is evidence that a Choice program
may, in fact, be in violation of any of our laws. We see that as our
responsibility and stand ready to do that.

I can only speak to what we are in a position to do now, not what
they did years ago. The staff report, as well as the evidence that
you have, implies that there are things that we need to clean up.
We are in the process of doing that. We can only do it one step at a
time.

Since March 1989, we have tried to do two things to make the
Office for Civil Rights a more manageable organization. When
Chairman Owens asked the question with regard to the lapsed
funds as a case in point, I wanted to say to him, yes, two years ago
we did lapse about $900,000. Last year we lapsed about $62,000.
This year it shows $400,000 that was not, in fact, spernt.

I can assure you that that $470,000 has been spent because
$197,000 of it is for contracts for the computers that will go to Re-
gions 4 and 9, which need them badly.

Travel costs have not yet been fully calculated in our finance de-
partment, but I can assure you that every nickel of Fiscal Year
1989 money was, in fact, spent.

One of the reasons I am not in a position to say, when you ask
the question, do you need additional staff, we have not managed
the Office for Civil Rights as effectively as we could. I think the
steps we have taken tc shore up what we are doing will help us to
get more done with the people that we have. I am not an advocate
of doing more with less.
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We are looking at the best possible way to manage the Office for
Civil Rights, and we have found there are examples of things done
in some regions that will be beneficial and more cost-effective for
other regions.

It doesn’t mean we will_negate..any- of. the. responsibilities~we-—

nave for carrying out those complaints or those compliance re-
views, but there are some things that we are able to do that we
have not been able to do in the past that we think will be helpful
to us.

Mr. Hawkins. Thank you.

Chairman Owens. Mr. Payne?

Mr. PAYNE. Thank you, Mr. Chairman.

There was a statement made by the committee in cne of its
major findings tkat a review of the OCR’s case rocessing statistics
revealed that the agency has not vigorously en?orced laws protect-
ing the rights of women and minorities in: education since 1981,

You have only been there for nine months; whatever——

Mr. WiLLiam L. SMits. But I have staff that have been there for
20 years. We ought to be able to answer every question you have.

Mr. PAYNE. I am glad you mentioned that.

Mr. LITTLEJOHN. James Littlejohn.

Your question is with regard to one of the findings. Would you
repeat that, please?

Mr. PAYNE. I wanted your reaction to a statement made by the
committee in its findings that simply revealed that the agency had
not vigorously enforced laws protecting the rights of women and
minorities since 1981.

I thought you might have an opinion about that.

Mr. LittLEJOHN. There are a couple of points. .

First of all, with regard to complaints, we-process all cumplaints
and those where we have jurisdiction we investigate, whether they
are ’Igi&e VI, Title IX, Section 504. Most of our complaintis are Sec-
tion 504.

Another factor I think during that time period, a good part of
those ycars we were under the Grove City limitations with jurisdic-
tion and Title IX was a particularly difficult area to establish Jjuris-
diction because we could not find the Federal money in the pro-
gram.

With Section 504, we had a much easier time with regard to edu-
cation of the handicapped funds that went into the public schools.

The Title VI issue, to some extent there was a jurisdictional
problem,

Another factor that we discovered in doing the management
review was that the time frames that we had been working under
tend to cause the regions to select compliance reviews, not com-
plaints, but compliance reviews that they can finish within those
time frames.

Many Title VI issues such as ability grouping and other issues
are quite time consuming.

We agree that that is a problem, but if you look at the overall
statistics, the complaint investigations were across the board.

Whatever came to us we did.

The compliance reviews where we had more discretion, we
tended to pick up Section 504 reviews during the years of Grove
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City rather than take on Title XI and Title VI reviews because the
difficulty in establishing jurisdiction on issues under those statutes.

We have identified the need to increase our compliance review
effort in both of those areas.

e ——Mr, PAYNE: The Secretary-of Education then listens to-what you=-———="
say? How would you grade yourself from A to F, if you were an
elementary teacher? :

Mr. LitrLesonN. I was a high school teacher at one time. I have
to say that after visiting all ten regional offices and spending two
or three days in intensive interviews with regional managers and
the staff, they certainly get an A for effort, and I hope that in the
headquarters we get at least a B-plus for working with them.

We think we need 1> do improvement in headquarters to make
the regional operations work better.

As far as the issue of whether we have enforced with regard to
women and minorities, I think with regard to complaints we have
done an A job.

With regard to compliance reviews, I would give us a C or C-
minus.

Mr. WiLLiam L. Smita. I have a draft copy of the response that
we are preparing for the total report with regard to the question
which tends to reject the notion that we haven't vigorously en-
forced, and then it goes on to explain why.

I would be pleased to submit, although it is in draft—let me
check and see if I can do that.

May I suggest that when I send it do the committee on 16 De-
cember that I will highlight that so you will have our response to
it.

[The information referred to is retained in committee files.]

Mr. Payxng. Thank you.

It does remind me of the report cards. I am glad you brought up
both sides. One side talked about ccoperatior, dependability and
initiative and all that. Then the other side is whether you can read
or add or spell.

Many times youngsters have all of the goodies, but they just
can't read or spell, so you have to fail them on the side that unfor-
tunately counts.

I see that in your opinion, the desire was there, but the results
were a little lacking. I guess that is how we conld more or less
summarize the past eight years.

Mr. LitrLEJOHN. I think we ha". 2 done an excellent job of investi-
gating complaints.

Because of gentleman and complaints under the Adams Order,
we have had problems in carrying out exhaustive program compli-
ance reviews.

Dr. Smith testified that with the increase in complaints, we are
going to have difficulty maintaining the compliance review levels
that we have had even in the past.

Mr. PaynE. I am also kind of curious about the results. I guess if
you have very few citat:ars that shows that you are doing a good
Jjob; I guess you could look at it that way.

I would look at it the other way: The committee report states
that, “Letters of findings which cite schools for violations of the
Civil Rights Act must be first approved by the OCR national office,
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and regional staff consistently criticize the inordinate time taken
by headquarters staff to approve issuance of violations.”

Then it says, “Of 112 draft letters of findings submitted to head-
quarters in 1987 through June 1989, only 7 were approved. The

-~vast-majority;-92,-were-resolved-with.a.violation_corrected, LOF.”

Could comebody explain that to me, why only 7 cases were found
serious enough to issue a violation and all the rest just happened to
warrant only a little tap on the hand?

Mr. WiLuiam L. SMitH. Mr. Chairman, I go back to a comment I
ma%? in my opening statement with regard to the nature of our
work.

We try to be as even-handed as we can with regard to the com-
plaint and to the recipient.

One of the things that we feel very strongly about is that our job
is to investigate any complaint that comes up.

We are to do it as thoroughly and as comprehensively and as
honestly as we can.

As a result, it means that whexn the effort is made to do the in-
vestigation and you submit to the recipient that there is, in fact, a
violation, one of two things occurs.

The recipient determines that they do not believe they have a
violation and do not feel that they wish to respond to the fact that
it is occurring. That says to us that we have no way of having them
voluntarily take corrective action.

When that occurs, we simply move it into the letter of finding
and it comes to headquarters.

I will respond to your headquartiers question in just a second.

We try diligently to deal with whatever actions a recipient is in a
position to take to ensure that the violation is corrected.

b We feel that that is probably one of the strongest points that we
ave.

Wf. agree that there may be many who do not agree with that &as
a policy.

We find that it does, in fact, help us get the recipient to acknowl-
edge the violation and to take corrective actions.

We also have discovered that when you do a violation letter of
finding and you submit the letter of finding, you have an adversar-
ial relationship as opposed to a cooperative working relationship.

It takes on a totally different tenor and deais with the question
of enforcement.

Anytime a recipient is notified that there is a violation found
and they have the option to voluntarily correct it, we provide the
staff to work with them to correct it.

That is one of the reasons why a number of LOFs that have come
forward have come forward with corrected violations as opposed to
letters of correction citing a violation.

We have taken a straightforward position with regard to what a
recipient is able to respond to.

Mr. PaynE. It is a soft approach, but wouldn’t we tend to see
reoccurrences if there is no penalty to the person who was proven
to have discriminated?

Mr. WiLuam L. SmitH. If we are talking about an individual
complainant, if an individual has a complaint with the recipient
that receives Federal funds and the recipient is willing to make the
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corrections to eliminate the violation, it seems to me we have
solved the problem.

Mr. PAYNE. Well, I know one thing: If you could speed and not
get points or fines, you might tend to speed again more easily than
if you got fines and points.

I just wonder whether by this policy, we will solve this particular

ic problem. We are sort of going from the particular to the univer-
sal, and this approach may not be having very much of an impact
on the overall attitude of violators or potential violators.

How do you feel about that? If a person or organization could
violate people’s rights without any penalty, they will just keep
doing it if you feel like doing it.

Mr. WiLtiam L. SmrrH. I made a mistake regarding Los Angeles
and show you what a corrected letter of violation provides.

When you have a magnet program and the letter of finding has
been sent and a letter of finding had not been sent to Los Angeles,
I just remembered, because they were, in fact, working together to
take corrective action on identifying all of the handicapped kids in
Los Angeles.

If the letter of finding had gone to Los Angeles, it would have
prevented Los Angeles from making the correction and be able to
apply for the magnet schools program.

That is the best single example that I can give you of what a cor-
rected violation provides.

It left the option open to Los Angeles to not, in fact, have the
violation because the very fact that we were in the process of deal-
ing with them—no, I am wrong—they had, in fact, gotten a letter.
They had not gotten the letter.

Had they gotten the letter, they would not have been eligible for
the magnet school program.

They were still in the process of negotiating corrective action.

The school board had not taken the action to close it and because
they had not taken the action to close jt, we were in the process of
sending them the letter of findings and it was that particular case
that I am pointing to that allows us to say that the recipient had
the opportunity to be able to compete as did Florida, because we
had not come to closure with the letter of finding.

That is the best example I can give you.

Mr. PAYNE. ] know my time has just about run out. I just have a
problem with the OCR’s attitude. It seems, that has come in from
what I have read beginning in 1981.

First of all, at that time, you had 1,099 full-time employees.

In 1987 and 1988, you had 820. Now you say you have 801.

In addition to that drastic reduction of 20 percent of the worn
force, which is one-fifth of the full-time employees, the department
has never, in nine years spent its total allocation. Today, of course,
you are going to look at how much travel went on to see if you will
spend it all.

But the question that the department from .4 percent to 6.2 per-
cent of the budget which had been drastically reduced where full-
time employees have been cut by 20 percent still never spent its
total amount, shows there was no interest in doing the job.
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It is very clear—you can’t tell me that people want to enforce a
law when they don’t use all their resources at their disposal.

Finally, the OCR’s national office did away with the quality as-
surance program which was transferred to regional offices in 1985.
Compared to the counterpart Federal compliance program with the
United States Department of Labor, OCR has conducted relatively
few compliance reviews since 1981.

" OCR™staff, i & Tégion with & large Hispanic population, noted

tshat .nﬁ one on the staff with technical assistance could speak
panish.

Also, formalized training at OCR was virtually disbanded in 1981
when the Denver Training Center was closed.

The computerized data management program was plagued with
problems to the point where they couldn’t effectively conduct an
analysis of alleged wrongdoings. There is a total conspiracy of at-
tempting to deny people’s civil rights and this department has not
lived up to what it is supposed to do and I think it is just appalling.

I don’t have any other questions. You don’t need to respond to
that. I am sorry if I took too much time, Mr. Chairman.

Chairman Owens. Mr. Hayes.

Mr. Haves. Thank you, Mr. Chairman.

My two colleagues to my right, especially my Chairman, have
been so forthright and in this inquisition of Mr. Smith, until I was
going to, if he needed more time, relinquish my time to him, be-
cause I have heard nothing in the testimony, being very honest, to
dispel my opinion that the backward march that we are taking in
the whole field of civil rights as it relates to education is no acci-
dent, it is by design. I certainly wouldn’t want to be in your posi-
tion of having to act out that kind of a program.

Mr. Smith, when you look at the structure, you, as acting Assist-
ant Secretary, you have been in that capacity for nine months. To
whom are you directly responsible in that capacity?

Mr. WiLLiaM L. SmitH. The Secretary.

Mr. Haves. Are you free to make decisions that the Sec. etary
would make?

Mr. WiLLiaM L. SMITH. Am I free to make decisions that t} - Sec-
retary makes?

Mr. Haves. That is right. Who do you take your guidance from?

Mr. WiLiaM L. SmitH. The Secretary and the U%lder Secretary
of Education.

Mr. Hayes. The Under Secretary of Education?

Mr. WiLLiam L. SmrtH. Yes. You said guidance.

Mr. Haves. Yes.

Mr. WiLLiaM L. SmrtH. Yes.

Mr. HAYES. Your sense of direction.

Mr. WiLLiaMm L. SmitH. From the Secretary and the Under Secre-
tary.

Mr. Haves. Did it ever occur to you with having to work in that
kind of capacity in the absence of a Secretary, that this conceptual-
ly seems to indicate a de-emphasis on the importance of that de-
partment?

Mr. WiLLiam L. SmitH. You mean the absence of an Assistant
Secretary.

Mr. Haves. Or Secretary?
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Mr. WiLuiaM L. SmitH. Mr. Hayes, I am not sure I can answer
the question directly, but I will try. I think the White House and
the department principals are attempting a nationwide search to
fil‘li both of the positions of the two of us acting in those positions
today.

Mr. Haves. Are they open to suggestions?

Mr. WiLuiaM L. SMitH. I cannot say that, but if you have one, I

would Be more than willirig to“send it back to-them: T-will -take-~it-

today if you would like.

I think that there are a number of things that axe occurring. I
think that this administration has been in office si.ice January.
Your report has been available to us since December of 1988. And I
think that if there is any indication that this administration at the
Department of Education, which represents the President, is genu-
inely interested in making change, I think you have to read what
we will have as a response that will point out to you those things
that are in fact being done as a result of, one, a new administra-
tion, and two, the inputs that this committee has made to the
Office for Civil Rights, which has been taken very, very seriously.

I wish that we had had time enough to complete our response to
all of the findings and all of the recommendations so that they
would have been available to you before this hearing, but I will say
to you, sir, that we will have those available to you and I think you
will be as—you may not be satisfied, because I think that in the
nature of our work, nobody ~eems to be fully satisfied because ev-
erybody feels there is more that can be done. But I think you will
be in a position to see that there has been movement.

1 feel confident as I speak .0 you today, althcugh I am an acting
Assistant Secretary, I have the utmost confidence in the Secretary
and the Under Secretary to .arry out that policy. There have been
no quarters held in getting that job done.

When I took it, they told me what I could expect and I have
found that they have lived ap to everything that has been there
and I feel confident that I can put that on the record. You will see
changes that have occurred,

Mr. Haves. I notice in the OCR limitation on investigation, re

the question of race, there was a clear perception among some of

the regional office staff th.t certain issues were off limits and
could not be investigated.

Most of the issues involved race discrimination. Among such
issues were discrimination involving disciplinary action and the
placement of black students in special education prograr.s. It was
reported that the National office would not approve investigation
of such cases unless they were horror stories.

You know, you are not dealing with fools. I am not blaming you,
but this administration has to understand that you can’t cover or
hide what is reality or what is going on in this whole area of segre-
%ation in the educational system. We have to accept the fact thai
irst there is existence of it and second, have efforts to do some-
thing about it.

I wonder whether or not you in your position have the latitude
and authority to approach this problem to try to clear it up. I see
that youn%man second from the right here, he keeps frowning and
wiggling. He has some problems with the question we are asking.

*

65




61

Mr. WiLuaMm L. Smita. He is from Illinois.

Mr. Haves. He seems to be in pain.

Mr. WiLuiam L. SmitH. He is one of our regional directors. Would
you like for himto respond? He is certainly available.

Mr. Haves. I mean sitting at the table.

Mr. WiLuiam L. Smith. That is the Justice Department, sir.

Let me just say-to you that I think that we have a problem and I
have tried to say it as discretely as I can. We have a problem be-
e g uSE-bh e-time-frame.has.in fact,.not_only in fact affected, but cap-

tured our lives in the Office for Civil Rights.

We must do something about the time frames, and one of the
things that I am hoping we will be able to do in the near future is
have a meeting with the Office of General Counsel and the Depart-
ment of Justice to talk about whether or not we can afford to con-
tinue to honor .the Adams order. As you know, it is in litigation.

We, during the months of February and March and April, will be
responding to the court because of the actions that have been
taken. Our belief has been that we wanted to try—the belief has
been that we wanted to try to maintain the time lines so that if
there were appeals and the like, people would at least feel that the
Office for Civil Rights is doing something that is consistent with
thé Adams time frames.

The truth of the matter is, it is killing us. We need to deal with
the fact that we can’t continue to operate as we have.

When you asked about what areas we have not been able to
pursue, while it may not have been verbally stated, it was implied,
it will cost us in terms of dealing with that particular case because
it doesn’t in fact stay within the time line. If we expect to have
complex compliance reviews, there is no way for us to be able to
meet the Adams time frame, and therefore we have to deal with
that. Until we deal with that, you will be able to beat us to death
and some of it gets bloody.

Mr. Hayes. Mr. Turner, in your statement you say, “In recent
years we have been in the vanguard in our efforts to eliminate a
dual system of higher education.”

How :ong have you been in the vanguard?

Mr. FurNer. That is referred to the last—1974 was the first
higher education case we filed and we have been litigating virtual-
ly nonstop since then, Congressman.

Mr. Haves. I was reading further the statement. I was trying to
find a victory, that you had one, several cases, particularly, in the
three States mentioned. I didn’t find :it. Most of them are still pend-
ing.

Mr. TurNER. The three major ones are still pending: Louisiana,
Mississippi and Alabama. They are in various different postures.

If you would like to discuss any individual one, I would be glad to
take it up.

Mr. Haves. I don’t want to take up the time. But I don’t want us
to be left with the wrong impression that we are making great
strides in this effort.

I think there has to be, first, recognition of the fact that there is
a great waste of talent out there because we aren’t educating them.
Some of that reason is because of race. Now, we have to do some-
thing about it.
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One of the best defenses that this nation can ever have is not |
found in whether or not we can explore outer space or build a-new
bomber, but in whether or not we can educate our young irrespec-
tive of their race, creed; color, sex or financial standing.

Chairman Owens. Mrs. Lowey, I understand you have a state-
ment in addition to questions?

Mrs. Lowey. Yes, Mr."Chairman, but I will ask unanimous con-
sent to include my opening statement in the record.

Chairman Owens. Without objection.
e [The prepared statement of Hon. Nita M. Lowey follows:]

PRrePARED sTATEMENT OF Hon. NiTA M. LowEY, A REPRESENTATIVE 1N CONGRESS
FROM THE STATE OF NEw YORK

Mr Chairman, I am extremely pleased to join you here today for this extraordi-
narily important hearing.

This hearing goes to the very heart of what we stand for as a nation. Our nation
stands for equal opportunity and for the ideal that every individual should be given
an equal chance to succeed.

There can be no doubt that the number one ingredient in success is education.
And as we enter an age of increasing complexity and technological sophistication,
education has become more important than ever.

We know that our education system is failing many of our students—that they
are not prepared to face the challenges of the future because we simyly did not pro-
vide them with a quality education. This is one of the tragedies of modern American
life that must be corrected.

But there is another reason why some of our students are not receiving an equal
chance They are not receiving an equal chance because they are victims of discrimi-
nation They are being denied the opportunity to achieve, to contribute, and to suc-
ceed for no other reason than their race, their age, their sex, or their handicap, This
also is tragic and must be corrected.

Congress created the Office for Civil Rights (OCR) in the Education Department to
insure that our students would receive equal opportunity 1n their educational pur-
suits. But sadly, OCR’s record is far from what it might be. The committee has
found that OCR has not vigorously protected the rights of women and minorities—
and that it has actually thwarted this goal in many instances.

This cannot be tolerated. If, as a Nation, we do not insist on equal opportunity for
our Nation’s students, we will have abandoned the fundamental principles on which
our Mation is based And we will all suffer from the consequences of having permt-
ted the obstacle of discrimination to stand in the paths of so many Americans who
are yearning to contribute to our great Nation.

The Bush Administration has emphasized its commitment to education. But that
commitment must be a commitment to the education of all American citizens. It
{nust include a full commitment to upholding our Nation's fundamental civil rights

aws.

I am hopeful that the Bush Administration will act quickly to restore OCR to the
role that Congress intended—the role of vigorous protector of our Nation's women
and minorities I am hopeful that the Bush Adminstration will transform OCR into
an agency whose commitment to the principle of equal opportunity ;s unquestioned
and no longer the subject of debate and controversy.

But that will take more than words. It will take actions. I look forward today to
the testimony of the administration witnesses with the hope that they will detail
the specific actions they will take to fully protect equal opportunity for our Nation's
students. For there are few tasks in America today that are more important to our
children, our Nation, and our future.

Thank you very much.

Mrs. LowEy. I am extremely pleased to join you here today, Mr.
Chairman, for this extraordinarily important hearing, because the
hearing goes to the very heart of what we stand for as a nation.
Our nation stands for equal opportunity and for the ideal that
every individual should be given an equal chance to succeed.
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I have several questions after listening to the testimony this
morning for acting Assistant Secretary Smith and for your associ-
ates, or whoever cares to answer it.

You have contended that OCR has done a good job. In fact, at
one point Mr. Littlejohn said, “You have done an excellent job en-
suring equal opportunity for all Americans.” On the other hand,
the committee found that OCR closed 58 percent of all cases with a
finding of no violation from 1983 through 1988.

Now, of course we can’t expect you to find a violation when there
isn’t a violation, but the committee also found that OCR was
almost twice as likely to find that there was no violation in cases

cap.

Could you explain why this is in fact the case? Could it be that
OCR has not faithfully executed iis duties?

Mr. WiLLiam L. SMrtH. I am kind of stymied. I' guess the primary
reason I am stymied is that a finding is a finding. If you are look-
ing at a complaint and the evidence does not support the fact that
there is a violation, then there is no violation. I am not sure I un-
derstand the question, so——

Mrs. Lowey. Well, the actual statistics were that in cases of race,
84.9 percent were found to be no violation. In cases of sex, 48.2 per-
cent, no violation.

I just wonder if there is some problem in pursuing cases of the
kind we have discussed. It just seems strange to me—again, we
don’t want you to manufacture violations when there aren’t viola-
tions—but I wondered why in certain areas you seem to have great
success and in other areas, you don’t.

Mr. WiLLian L. Smirs. 1 reaily don't know. I don’t know whether
the cumulative time frame that you are talking about includes *he
Grove City period when we found that in a number of cases, we
had no jurisdiction to follow the case and, therefore, we closed. it.

I am not sure what the specifics are, but let me s2y this. if you
have a specific and you wish a response for the reccrd, I would be
more than pleased to submit it.

Mrs. Lowey. I would appreciate that. Thank you. The period was
1983 through 1988. But I would be happy to continue the discussion
at a later date.

Mr. WiLLiaM L. SMiTH. Mr. Littlejohn feels that he may be able
to give you a more precise answer.

Mr. LitTLEJOHN. All cases we investigate go through the same
process. Each regional office has a unit of legal staff including a
chief civil rights attorney that must review and sign off on every
case to make sure the evidence supports the finding. That is one
thing, race, sex or Section 504 handicapped.

Another point to consider and nobody knows why statistics have
come out this way, but I am confident after doing management re-
views, that our staff is doing a thorough job of reviewing the cases
and reaching a correct legal finding.

The Section 504 regulations are very specific with regard to Title
VI, for example. There are lots of procedural and other kinds of
t' :ngs that must be followed and when these are not followed, it
results in a fairly direct violation.

Q

alleging-race-or-age-discrimination-than-in-cases.of-sex.or.hani: |




64

Title IX is more specific along those lines and Title VI is less spe-
cific. This could be a factor. No one can say for sure.

Mrs. Lowey. Thank you. )

The committee aiso found that OCR staff admitted to encourag-
ing complainants to withdraw or narrow the allegations contained
in their complaints. To me this is absolutely outrageous. Represent-
atives of the Federal Government were in the position of attempt-
ing to persuade citizens of this nation not to pursue their rights
under the law and to accept real or perceived discrimination.

In addition, many OCR staff apparently are operating on the as-
sumption that certain issues, particularly relating to race discrimi-
nation, are not appropriate areas to investigate.

What have you done to correct these serious problems? I know
you have been there only nine months. Have you investigated the
charges that were very specific relating to employees who sought
the withdrawal or narrowing of charges? Have you issued any di-
rectives to make clear that this is not permissible? Have you made
it clear to all of your employees that they should investigate all
claims of discrimination under the laws of the United States?

Mr. WiLLiam L. SmitH. First, this is probably one of the pla‘es
that creates some sensitivity. We have no evidence as to who it is
tlllat has been identified as having a complainant withdraw a com-
plaint.

I think that our response has been if you tell us what region,
who the players are, we will thoroughly investigate it, but the com-
mittee did not provide us with any information other than the fact
that people have said—so this is a very sensitive issue. We have no
evidence that that has occarred, because it is illegal and it would
create serious problems.

But if the committee has evidence as to what region it is and
who the players are, I will guarantee you that we will thoroughly
go into an investigation of that complaint from this committee. We
do not have that. .

Mrs. Lowey. You are aware, however that there have been alle-
gations?

Mr. WiLLiaMm L. SmriH. Yes. I read that report.

Mrs. Lowry. Therefore, even without the specifics, and I know
that the committee will have further discussions with you regard-
ing the specifics, but without the specifics, have you issued any di-
rectives o be sure that this is not the case and if it were the case,
that it would not be the pattern in the future.

Mr. WiLLiaM L. SmitH. Let me have Ms. Lewis——

Mrs. Lowey. Have you yourself issues any directives to this
statement to respond to this allegation?

Mr. WiLLiAM L. SmitH. You have to understand the mechanics of
the office. Every piece of guidance and every directive that 1 put
forth comes as a result of a thorough analysis of whatever the
groblem is. That is Ms. Lewis’ job. She provides me with whatever

ata I must decide upon, so I was going to let her te' you what
steps have been taken.

You have to understand the process. If this committee or any-
body says fo me, there are in fact employees who have gone to a
complainant and said to a complainant, “You ought to withdraw
it,” I want to know that. I have no evidence that that has occurred
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a}rlld until such time as I have facts before me, I cannot respond to
that.

Mrs. Lowkey. I would not expect you to respond to an individual
complaint if you don’t know the specific name or specific person,
but if there have been allegations reported to you from our com-
mittee, I assume it would be appropriate to issue a directive stating
your overall policy for the agency?

Mr. WiLLiam L. SmitH. Yes. I would answer the question—Ms.
Lewis may have several policies—I would answer the question
“no.” Until there is evidence that it is in fact occurring, I would
not put out a directive because I have no reason to. I would want to
be sure that each regional director takes care to make sure that
they are not accused or any person on their staff is accus.d of it.
But I wouldn’t put it in writing.

Mrs. Lowey. Perhaps we can pursue it at another time.

Mr. WiLLiaM L. SmrtH. I think there are many people who per-
ceive that there were areas that were taboo. That is critical. I have
looked at the questions raised by the committee both in terms of its
finding and its recommendation. It goes back again to the question
of time frames.

The system that has been used to date is that your rating is
based on meeting time frames, so that time frames are part of the
performance agreement from the in~eption. So you have a system
which is driven by a time frame and every regional director and
every staff person and management person wants to be sure Jhat
they are in fact meeting whatever goals and objectives they have
for their performance agreement.

The tragedy of it is that what occurs is they may not decide that
this is a case we can take because this is not going to allow us to
meet our time frame. That is why I want to go after the time
frame to do something about it, so nobody is in the position of not
having the time frame to carry it out.

I think Mrs. Lewis is ready.

Mrs. Lowey. I would just as soon pursue that at another time. I
want fo pursue another line of questioning.

I understand-that the policy of OCR sinze 1981 is to close most of
its complaints and compliance reviews in which violations of law
have been found by means of a letter of finding indicating that the
violations cited have been corrected even if the school district has
only promised that it will take action to correct these violations.
Yet, what has concerned me in reviewing the report, and you have
acknowledged the same thing in your testimony, is that you rarely
follow up to find out whether the violation has been corrected.

The committee report notes that also monitoring has beer. done
in part because the regional offices are not credited with concuct-
ing meaningful follow-up of such cases.

First of all, can you comment on the propriety of issuing “viola-
tions corrected” letters of finding when you don't know if the viola-
tion has been or will be corrected? The committee has recommend-
ed that you do away with that practice. Will you do so?

Mr. WiLuam L. SMmita. A letter of finding, as I mentioned, citing
a violation means that our staff has investigated it, found fact that
there is a violation, and has notified the recipient that there is a
violation. The recipient must in fact make a decision we want to do
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something about correcting that violation, or we are not going to
because we do not feel it is a violation.

‘When that occurs, one of two things happens. If the first occurs,
we don’t put out the letter of findings until we have assurances
that they will be able to carry out the corrected areas. It is true
that we did not have before this the opportunity to provide each of
the regions with citations for monitoring. That has been corrected.
That is already in place.

When I said that our case monitoring process now takes into ac-
count monitoring, it is true. We have made monitoring a major
part of the compliance activity so that that is also built in.

One of the things, one of the previous speakers talked about our
comparison With the Department of Labor compliance review
group. When we looked at what they were doing, and calling it
compliance reviews, we were able to broaden our base so as to in-
clude monitoring and the magnet school program and the vocation-
al education program as part of the compliance analysis process so
that we now are in a position to include all of those as part of a
compliance activity. .

Mrs. Lowey. Thank you.

Another findirg of the committee which is directly related to this
discussion and is very disturbing to me is that the committee has
found that OCR’s presence across the country is little known, little
felt. No one knows they exist. I don’t know where the money is
going, particularly in some of the comnunities that are most in
need of its assistance.

It is my understanding that when Congress created OCR, it did
so in order to create a visible agency to which aggrieved parties
could turn to when they needed help in ensuring fair treatment.

It is hard to understand how individuals will know who to turn
to when they don’t know it exists. What can OCR do, what are you
doing, what are you planning to do, to help get the word across
that you do exist, particularly to groups protected under civil
rights laws?

I tnink it is important that people know that you exist so that
they have a claim, they know who to go to, who to reach out to,
how to get the help.

Mr. WiLLiam SmitH. We have tried to respond to those findings
and will have that for you on December 15.

There has been a dilemma with regard to our presence and the
extent to which we are known. That becomes a question of how do
you use technical assistance for those persons who request it, and
how do you use technical assistance from an OCR-initiated process?
That has been one of the items that we—because it does take
money.

That is one of the items we have been looking at. We have tried
to go to conferences that have either recipients or organizations
that serve complainants. We try to provide {or them in an informa-
tion booth material that allow them to deal with their individual
constituencies back home with regard to what we do in civil rights.

We have put all of that in each of the conferences that we go to.
We pay a conference fee, we do whatever, send the people on
travel. We try to get it all together. We have not been successful in
broadening our base, except through the publicity, as is the case in
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Chicago, when the Chicago schools finally signed the agreement
with the Office for Civil Rights so that they, too, could apply and
receive magnet school funds. .

We are thinking about some ways that we may be able to do
that. I have made that at this point a secondary source. I have
looked at what we have as resources, and I have tried to have our
senior staff direct those resources at those areas that are most crit-
ical, that by law we must carry out.

Until we are able to deal with the time frame problem and get a
sense of how to manage the total number of complaints that con-
tinue to increase, we have not tried to deal with the question of
how do we make our presence known. That is a process we hope we
can in fact improve.

Mrs. Lowey. Let me say in closing, Mr. Smith, I believe you re-
ferred to the fact that it takes money. My colleague also referred to
the fact that the agency has repeatedly turned back money.

I think perhaps it is not just money. It is will, it is desire, it is a
commitment. And it is my strong hope that the Bush Administra-
tion, and it has to start fr~m the top, will take the issue of equal
opportunity and education ve1ry seriously.

It seems to me that one way to demonstrate that kind of commit-
ment would be, first of all, to be mcre aggressive in pursuing com-
plaints and compliance reviews. But OCR can and should also
make itself more available to local communities and play a more
public role in educating the public about their rights to equal edu-
cation, to equal opportuniiy, because this is the key to our future.

As we see the walls tumbling down in Berlin and we realize
there has to be less emphasis on pursuing the race for the best
weapon in the world, uniess we are focusing on equal opportunity
and giving every youngster in the world the opportunity for that
education, we are not going to go forward. I would hope you and
your colleagues would take these responsibilities seriously, because
our committee looks forward to working with you.

I thank you very much. I feel as if we are letting the Justice De-
partment off the hook. If we have time, I will go back. I Lhave taken
enough time. Thank you very m*<h.

Mr. WiLLiaM SmiTH. You have our support with regard to carry-
ing out this obligation.

Chairman OwEeNs. Mr. Smith?

Mr. WiLuiaM SmitH. Yes.

Chairman OweNs. The other Mr. Smith.

Mr. SmitH oF VERMONT. I think I will limit myself really to a
short comment. If it provokes a response, that is fine. Generally
speaking, I want to associate myself with the comments I have
lﬁeard from my colleagues since I have come in, Mr. Payne and Ms.

owey.

It may be that they are now willing to suspend their disbelief in
the interim. I will tell you I am. We have got about about two and
a half weeks. I understand, I think, that you are in a difficult posi-
tion, to put it mildly, in that you are being asked to be accountable
for and to explain 10 years of policy, or the better part of 10 years
of policy, the 12mnants of which you inherit and are asked to do
something about.
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I appreciate that is a difficult quilt to patch together. From this
side of the aisle, I want you to know there is at least one member
of this committee, and I suspect I am not alone, for whom the re-
sponses in the December 15 report are going to be very, very im-
portant in terms of our ability to assess positively the department’s
ser}ilousness of intent with the enforcement and protection of civil
rights.

You know, I am sure, that the education summit that the Gover-
ners, that some extent this committee, many people are talling
about different constructions for educational excellence. The con-
text in civil rights, among other things, is not only a legitimate,
but an essential core function of the Federal Government.

We wouldn’t be able to create the climate, the kind of excellence
we need in our schools if we don’t have confidence that the Fedeyal
Government on the Executive side is 150 percent committed to en-
suring those civil rights are protected. It won’t happen. So, it is
that important, from my point of view.

Finally, a separate issue. You asked to take recommendations
back for people who are applicants for the job. I would tell you I
have no recommendations about candidates. I would tell you if
th. e are people who receive advice, I would simply be delighted if
you were to share with them that there is one Republican member
on this committee who hopes that how an individual feels about
questions of choice, sex education, abortion, are not criteria of the
positions that we are talking about.

Thank you.

Chairman Owens. Thank you, Mr. Smith.

Is there any member of the committee who feels the need for one
urgent last question?

Mr. Hawxkins. Yes, sir.

Chairman OweNs. Mr. Hawkins.

Mr. Hawkins. May I ask Mr. Turner the same questicn I asked
Mr. Smith? Have you read this report titled “The Segregation of
Public Schools, the Third Generation?”

Mr. TURNER. We have not received or seen that, Mr. Chairman.
Perhaps you could share it with us after the session.

Mr. Hawrkins. It was financed in part by the Department of Edu-
cation, and it . ntains—well, the question I wanted to ask you, I
guess, is not relevant. It speaks of increasing segregation of His-
panic students—the most segregated States are in Illinois and New
York—two of my friends represent districts in those Ctates, and
those school districts—are knowingly denying limited English-profi-
cient students their civil rights.

It would seem to me that the Department of Justice should be
interested in those statements and in the well-documented vidence
that is presented in this report. Otherwise, it would seem to me, I
would suggest that the Department of Justice is a misnomer.

Mr. TURNER. You will be glad to know it is not a misnomer.

Mr. Hawkins. Well, I would hope so. But if you have not aven
responded in any way to a document that certainly is available to
you, you have copies, I would suggest that you then submit to the
committee, when ycu have had an opportunity to read it, what liti-
gation, if any, has followed the reading of the document and what
you intend to do about the statem :nts contained therein.
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Mr. Turner. Mr. Chairman, we are pursuing right now an
appeal in a case called San Felipe Del Rio in Texas, involving the
bilingual education issue. The Attorney General does not have self-
starting authority under Title IV to file lawsuits. We file lawsuits
aild we conduct investigations when we receive a statutory com-
plaint.

Under the law that Congress passed back in 1964, the Attorney
General has to certify that he has received such a complaint and
that he is satisfied that it is bona fide before we initiate either an
investigation or a lawsuit. To my knowledge, we have not received
such a complaint from any citizen in Illinois and New York.

The other way we get involved in these matters is through refer-
rals from Dr. Smith at the Office for Civil Rights, OCR. We have
not, to my knowledge, received in either of the States you men-
tioned such a referral. I dv not believe we have anything going in
those States.

We are entirely willing and able to conduct s.ch investigations
as our action in San Felipe Del Rio shows.

Mr. Hawkins. I don’t have time to follow up, but I would assume
the Office for Civil Rights would make referral to the department
of its findings. Therefore, it would seem to me that these allega-
tions that are being made that are really atrocious might have
so}rlne solution through the two departments cooperating with each
other.

I won’t follow up on this, because I just don’t have the time. I
would certainly strongly suggest greater cooperation then between
the two departments.

Mr. TUurNER. We accept your suggestion.

Mr. WiLLiaM Smrta. Mr. Hawkins, I wanted to say to you that
when I said fo you I had not read it, but I had seen it, I did not
mean in your hands. I had met with Dr. McWilliams. She had al-
ready agreed to send me a copy. She was the principal author. I
had read the different generations that she had described.

I just had not read it in toto, so I did not feel I could respond to
it. I want you to know I had seen it, I had it in my hands and I had
in fact begun to review ijt. I could not respond to it. We will, if you
wish us to do so.

Chairman OweNs. The Chair would like to thank both of the rep-
resentatives of the Administration, and stress the fact that we
would like to submit additional questions to both of you in writing.
Mr. Smith, we are particularly interested in your management
review and supporting documentation for that review. We would
like to submit questions related to that. Although we appreciate
your predicament, having been there for a short time, we would
like for the answers not to stress tie fact that you have only been
there fur a short time. We want to deal with the institutional
memory and institutional record with respect to these events.
Thank you very much.

Mr WiLLiaM Smrth. I appreciate that. I did not mean it in that
sense with regard to the number of month.. We will be sure that
we will respond to everything you asked for.

Chairman Owens. Thank you again.

The Chair would like to note the fact that we are a little behind
schedule. We do intend to complete the second panel in its entirety
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before we break for lunch. The second panel will please come for-
ward at this point.

The second panel includes Phyllis McClure, the Director of the
Division of Policy and Information, NAACP Legal Defense and
Educational Fund; Elliott Lichtman, Esquire, Lichtman, Trister,
Singer & Ross; Dr. Ethel Simon-McWilliams, Northwest Regional
Education Laboratory. We are adding to the panel Dr. Gary Orfield
from the University of Chicago.

The Chair would like to remind all witnesses that we have your
written testimony and they will be submitted for the record. We
would like to begin with Ms. McClure.

STATEMENTS OF PHYLLIS McCLURE, DIRECTOR, DIVISION OF
POLICY AND INFORMATION, NAACP LEGAL DEFENSE AND
EDUCATIONAL FUND, INC.; ELLIOCTT LICHTMAN, ESQ., LICHT-
MAN, TRISTER, SINGER & ROSS; DR. ETHEL SIMON-McWIL-
LIAMS, DIRECTOR, DESEGREGATION ASSISTANCE CENTER,
NORTHWEST REGIONAL EDUCATIONAL LABORATORY; and DR.
GARY ORFIELD, UNIVERSITY OF CHICAGO, DIRECTOR, METRO-
POLITAN OPPORTUNITY PROJECT

Ms. McCrure. Thank you, Chairman Owens, Mr. Hawkins, Mr.
Smith, Mr. Payne, Mr. Hayes, good morning. On behalf of the
NAACP Legal Defense Fund, I want to thank this committee for
cenducting its oversight responsibilities of the Office for Civil
Rights of the Department of Education, the office responsible for
assuring non-discrimination on the basis of race, color, national
origin, handicap, age, and by recipients of Federal funds from that
department. -

I want to say that the majority staff report that this committee
did approximately a year ago is a very unique kind of over.ight
report. In my experience, most oversight reports are based on hear-
ings in Washington, official documents issued by the department,
sometimes by outside investigators like the GAQ, sometimes on the
basis ¢f allegations by civil rights groups.

This majority staff report was based on information collected
from the employees of the very agency—over half of the regional
offices under the Office for Civil Rights.

Let me turn to some of the things that have been raised already
by Mr. Smith and his colleagues and by members of the committee
who brought up various questions.

Mr. Owens, you began by saying that Mr. Smith’s testimony con-
veyed a sense of urgency. I was wondering urgency to what? I
almost felt as if Mr. Smith was polishing up the fire engine, clean-
ing out the fire house. Where was the fire? I do detect a different
tone in Mr. Smith's appearance before this committee and his testi-
mony. He is not drawing up the wagons, he is not being so defen-
sive. He is being somewhat more cooperative, somewhat more open.

But what I also do not find in his testimony and his approach is
what are the very issues of discrimination in this country that OCR
is prepared to go after when all of its management reviews and one
thing or another are finished.

Second, Mr. Smith has said repeatedly throughout his testimony
he has blamed the time frames for a lot of things. I have heard the
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time frames blamed for a lot of things, too, but I never heard them
blamed for the attrition of the Office for Civil Rights.

I thought largely since '81 a large part of the attrition was due to
the fact that a lot of employees disagreed severely with the civil
rights policies of the Reagan Administration. Mr. Lichtman will
say more about the time frames than I.

Let me say that these alleged burdensome problems with the
time frames are generally of the agency’s own making, as the : .a-
jority staff report points out. They have had, and they continue to
have, ample opportunity to come forward and say precisely what is
the burden, what can’t they live with, what is it they want to pro-
pose to do differently.

Let me move on to the fact that the majority staff report noted
decline and disproportionately less attention given to title VI com-
pliance reviews and complaints. I note in my written comments
why I believe the number of title VI complaints has declined and
also why the nuraber of Title VI compliance reviews, that is agency
initiated reviews that don’t depend upon the receipt of any com-
plaint, has declined. I am glad to hear him say that he is going to
increase them. I am curious to know what he means.

There is a critical need, especially in the South, for compliance
reviews of pupil segregation. Mr. Hawkins referred to that new
report. I want to bring to the committee’s attention that the Atlan-
ta Journal, Atlanta Ceastitution last year did a seven part series
“Divided We Stand, The Resegregation of Our Public Schools, a
New Wave of Segregation. The Nation’s Public School Systems Qui-
etly Abandoning Three Decades of Racial Progress.”

This is a critical need in the South and certainly elsewhere. I
must say to you that there are problems inherent in Office for Civil
Rights that don't give me a great deal of hope that they are going
to do school segregation, pupil assignment, or faculty reviews. For
one thing, their data base isn’t very good in that respect. They are
limited to investigating. They would have to refer the cases to the
Department of Justice. .

The reason is that since the mid-seventies, the Congress of the
United States has attached riders to the department's appropria-
tions bill that limits its power to effective remedies for segregated
schools. If there were a better working RIP between OCR and the
Justice Department, OCR could investigate and refer these matters
to the Justice Department. Or alternatively, Congress could remove
the riders. It might put the Office for Civil Rights back in the busi-
ness of using Title VI as a tool to desegregate schools.

Next, let me jump to the issue of Palm Beach, Florida that Mr.
Hawkins raised.

First of all, Mr. Smith was not responsible for the fact that one
of those two Title VI complaints was more than two years old, but
he is responsible for the fact that while he was acting assistant sec-
retary, a policy existed whereby any applicant was literally cleared
unless there was an -~utstanding, incorrect letter of finding, or deci-
sion by administrative law judge finding the recipient in violation.
As this committee knows, there were exceedingly few violations
LOF ever issued by the agency. It is tantamount for approving any
applicant.

kg ry
Fo-




72

Furthermore, Mr. Hawkins, the fact of the matter was that the
assurances built into the statute that are part of the Hawkins Staf-
ford and School Improvement Act, the assurances say—one of
tnem—that no applicant, or an applicant has to assure that there
is nondiscrimination on the basis of race in hiring, promotion, and
assignment of faculty. OCR had evidence of its own that there was
a pattern of racially assigned faculty in portions of the Palm Beach
County school district. That did no? raise a question.

It seems to me that race is & question as to whether OCR is exer-
cising its pre-clearance responsibilities in a way that Congress in-
tended. It may be that you are going to have to get more to the
bottom of this. This was not an issue that was explored to any
extent at all in the majority staff report. That is the only circum-
stance I know of.

There have been—by the way, Mr. Hawkins, that money just
went this year. It was in August when those grant awards were an-
nounced. The pre-clearances were done by the regional offices in
April, It was forwarded, all of those clearances were to be deter-
mined by the regions something like April 20. They went to head-
quarters. This all happened while Mr. Smith was there, all right.

The next issue I want to talk about is this violation corrected
LOF, which both Congressman Payne and Congresswoman Lowey
touched upon.

The majority staf1 report talks about it. Of course, OCR—what I
have come to appreciate is that although this violation corrective
LOF business was started many years ago, there is great resistance
to change, and the regional offices like it. They want to preserve
the status quo. I have come to appreciate why that may be so. The
fact of the matter is that it is so difficult for the regions to get
Washington to go along with it on correcting an LOF. There was
such delay in headquarters when cases are sent for clearances tg
find a recipient in violation—a situation which I call referring
these cases to the black hole—that the regions would rather keep
that cased, try to extract some compliance from the recipient, and
again, by the pressure of the time frames, they feel that they have
got to try to settle these cases, and keep them away from Washing-
ton.

You know, I can appreciate their rationale for wanting to pre-
serve this system, but I remain convinced that it is still not the
proper way to run an enforcement agency. I brought a couple of
examples of letters of findings with me to explain exactly why. I
won’t go into that unless you want to raise it on questions.

Moving right along, however, you notice that I\gr. Smith said that

R got a supplemental appropriation of $790,000. Well, I guess I
was glad to hear that. Mr. Smith seems satisfied with his current
staffing level. Yet I also note that the Office for Civil Rights has
not finished editing the data that it collected from elementary and
secondary schools in 88 because—I am told by people in Mr.
Smith’s own office that they have not—they weren’t awarded the
money to finish the job of editing. That is last year's survey. They
are now going through the clearance process for their ‘90 survey.

Igota copy of the clearance package. The 90 survey looks exact-
ly like the ‘88 survey, and the ’86 and the '84 and the '82. I mean,
it is business as usual with that elementary and secondary survey.
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In addition, next time Congress gives them the supplemental, I
think they ought to spend some of it expanding their data base.
They have no useful compliance indicator information in higher
education, in vocational rehabilitation, and they have not done a
civil rights compliance survey of vocational schools in five years.

Now, the next issue I want to come to is policy. When I was pre-
paring for my testimony, I read the part of the majority staff
report that talked about policy. Then I looked at the 8th annual
report. Congress, when it created the department, and created the
Office of Assistant Secretary for Civil Rights, also put in a require-
ment that the assistant secretary file a report with Congress every
year.

I sometimes rue the fact that Congress implemented or required
that report. Nonetheless, I quote in my written testimuny what the
majority staff report has to say about policy and what the annual
report filed with Congress. By the way, it was filed a couple, about
two months after the majority staff renort.

The Office for Civil Rights is saying that they have issued about
75 policy and procedural guidance documents for its regional of-
fices. They also talk about policy guidance that has been issued to
members of Congress and members of the public. I am curious as to
what all those documents are. OCR doesn't tell us either here, or I
note in Mr. Smith’s testimony, I heard not a single reference to
policy. The question of cleaning up the fire house, but where is the
fire? What is this urgency going to be directed at is the question I
think the committee ought to pursue and I have not heard an
answer to this morning. )

The policy issues, whether it is the regional office that think
they don’t have enough guidance on how much fact and how much
proof they have to have to make a case, or whether it is Washing-
ton saying we have issued policy, I think there is probably some
truth in both regards. But when I talk about policy, I mean where
is OCR’s policy, where is the department’s policy on how Title VI
applies to homeless children?

How about the situation of immigrant children in this country?
Where is the department’s policy on choice, on how choice must
comply with Title VI and Section 504?

Here is the Administration, the White House and the Secretary
arguing for choice, but not a word about civil rights policies implic-
it in that.

Finally, let me, since I have already covered most of the things I
wanted to say, let me turn finally to some recommendations for
Congress. I think it is difficult for this committee or indeed the
other committee that held oversight hearings on OCR two years
back principally be devoted to higher education, which my col-
leagues on this panel will get into. Both of these committees have
had a sense of frustration to get its message across that it wants
some change. I heard some of that frustration from you this morn-
ing.

I thought I might offer just a couple of suggestions that you
might want to consider.

The one thing that gets the agency—any agency’s attent. .. in-
stantly, is their budget. The annual budget when OCR .umes




74

before the Appropriations Committee, this committee and its staff
might consider testifying.

You certainly should present your findings both at this hearing
and any other evidence you have as to what you feel is not being
done. You miglit consider, or the Appropriations Committee might
consider dealing with certain riders to the department’s appropria-
tions bill directed at the Office for Civil Rights.

There are riders now that are prohibiting OCR from undertaking
certain remedies. Might the Congress use that to acquire OCR to
undertake certain activities?

Second, Congress does have this mechanism of an annual report
that is to be filed. If that annual report is not sufficiently forthcom-
ing, the committees, or the Speaker’s Office can always write back
to the Office and say, “this is not sufficient. We want further de-
tails. We want substantive details, not a lot of numbers and
charts”, and use that annual report as a tool and as 2 means of
trying to extract information.

Although that report has its limitations, I must say it is a valua-
ble tool for public information purposes because in the past several
years the Office for Civil Rights has been acting and furnishing as
a secret agency, secret society. It has no public relations effort to
speak of. It hardly ever puts out a press release.

It requires members of the public and members of the press to
deal only with one single individual in Washington. Knowledgeable
people in the region, in headquarters, are not allowed to speak pub-
licly on the record. If it were not for the Freedom of Information
Act, there would be no way in other than that annual report.

That can be a valuable tool.

Finally, as has already been brought up, the last presidential ap-
pointment, I believe, in the Department of Education to be filled by
the President is this position of Assistant Secretary for Civil
Rights. There are some confirmation hearings coming up in Con-
gress.

It would seem to me perfectly appropriate that members of this
committee either testify in person or present information to the
Senate Committee on Labor and Public Welfare when those confir-
mation hearings come up.

Thank you. Of course, I will answer any of your questions.

[The prepared statement of Phyllis McClure follows:]
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TESTIMONY
' of
1
PHYLLIS MCCLURE, DIRECTOR

DIVISION OF POLICY AND INFORMATION
NAACP LFGAL DEFENSE AND EDUCATIONAL FUND, INC.
before the
COMMITTEE ON EDUCATION AND LABOR
U.S. HOUSE OF REPRESENTATIVES
November 28, 1989

Chairman Hawkins, Members of the Committee. On behalf of the
NAACP Legal Defense and Educational Fund, I wish to thank you and
the Committee for conducting oversight of the Department of
Education's responsibility for enforcing the Nation's civil rights
laws in schools and colleges which receive federal financial
assistance from the Dz2partment.

The Committee's Majority staff Report (hereinafter referred
to as the Report) on the Department of Education's Office for Civil
Rights (OCR) is unique. It is based on what OCR's own staff told
Committee investigators, not on documents released by officials in

i

OCR Headquarters, not information collected by outside
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investigators such as the General Accounting Office nor on
allagations by civil rights groups. The letter from LeGree
Daniels, former Assistant Sacretary for civil Rights, which is
printed in the Appendix of the Report is OCR's only rasponse to
date. That letter charges “he Report with misrepresentatlons, lack
of understanding, distortions and other errors. These accusations
are directly at odds with the comments of OCR regional gtaff on
which the Report is based. Employees in over half of the Regional
Offices would not have consistently told Kajority staff outright
falschoods. OCR has many civil seyvants who are comnitted to their
responsibilities to enforce the civil rights laws, but they are
rarely asked by COngfess about the operational details of their
agency.

The findings of the Report comport with LDF's observations
and knowledge of OCR's operations since 1981. I would like to
review some of its major findings and suggest gome reasons for
those findings. I then propose to offer recommendations to the
Committee as to how it might bring about changes in the agency
which would lead to more effective enforcement.

MAJOR FINDINGS OF THE MAJORITY STAFF _REPORT

1. The Report documents that OCR's workioad is dominated by
handicap discrimination and that far less attention is given to
race and sex discrimination. This is true of both complaints filed
with OCR and agency initiated compliance reviews. Rather than
conducting compliance raeviews in areas which complaints do not

raise, OCR selects issues for investigation fairly proportionate
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to the types of complaints it receives. The majority of complaints
and compliance reviews involve handicap discrimination, followed
by sex discrimination, and the fewest concern race and national
origin aiscrimination. The Report further notes that handicap~
and sex-based complaint investigations were most likely to be
closed with a finding of "violation corrected" while age and race-
based claims were most likely to be concluded with a £inding of "no
violation.” The number of compliance reviews overall has appeared
to decline since 1983.

Why is OCR apparently giving disproportionate attention to
disability discrimination than to race and sex discrimination?
Reflected in the large number of Section 504 complaints is the
fact, noted in the Report, that middle-class parents and
organizational advocates of handicapped children and adults tend
to have more rasources and more know-how in combatting
discrimination through the administrative complaint process. They
spend time documenting their claims, following the investigation
and challenging OCR's conclusions. The same phenomenon was
apparent in sex discrimination claims after znactment of Title IX
and publication of the regulations when the number of complaints
surpassed those filed under Title VI.

By contrast, many black people and oxrganizations have given
up on OCR. I have personally encountered individuals who believe
that it would be pointless to file a Title VI complaint against
their school system because OCR would not do anything to correct

the vielations or because doing so would subject plack school
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officials to retaliation. A substantial number of Title VI
complaints concern employment, especially situations in which
teacher and administrative vacancles are repeatedly filled by
whites resulting in a declining black workforce in school systems.
Title VI, however, covers employment only where it is the primary
objective of the federal assistance or where employment practices
subject black students to discrimination. Elements of proof in
such cases can be difricult, anca since OCR requires no record-
Keeging of the recrultment or selection process, there |is
frequently no evidence to sustain a finding of a violation.

There are four reasons why OCR does few agency-initiated
investligations under Title VI. The first 1s that there is an
attitude on the part of some managers that Title VI has dealt with
overt and readily provable forms of race discrimination, such as
intentionally racially segregated schools, and that enforcement of
Titls VI improperly interferes with decisions made by local school
officials in the best interests of chi® *ren. This attitude is most
prevalent in the area of within-school discrimination, such as
ability grouping und assignment to classes for the educable
mentally retarded.

Second, as the Report notes, some issues such as raclially
disproportionate discipline and school segregation, are not
approved by Headquarters. The Executive Bran-h has shown no
in*erest in the last eight years in remedying increasing racial
segregation of schocls. Indeed, it has been more interested in

allowing school systems to undo desegregation plans and to return
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to racially segregateua neighborhood schools. 7Jut the Congress is
also responsible for eliminating compliance reviews of school
segregation. sSince the .1d-1970's riders have been attached to the
appropriations bills of the Department of Health, Education and
Welfare and the Department of Education which have prohibited OCR
from requiring transportation and uther remedies for segregated
schoolis. Although OCR 1is not prohibited from conducting
investigations in this area and referring violations to the
Department of Justice, why spend agency resources on cases that
will g> nowhere.

The third reason for the low number of Title VI reviews is
that OCR has failed to dev- .op pol :.cies which would apply the legal
principles embedded in the law and regulations to emerging issues
and contemporary developments. Examples here would include
treatment of homeless, immigrant or non-resident =lien children
who are predominantly non-white or unequal access in inner-city
and majority black rura. schools to curriculum mandated for a high
school diploma or college admission.

Lack of data is the fourth reason to explain the paucity of
compliance revie's 3in the area of race. As docamented in the
Report, OCR's Elementary and Secondary School Civil Rights Survey
is outmoded, obsolete and not timely delivered to the Regional
Offices for the intended purpose of selecting compliance review
sites. OCR has submitted to the appropriate Department officials
the 0ffice of Management and Budget Clearance Package of the 1990

Elementary and Secondary School Civil Righ%s survey, bat it has not
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completed editing the data from the last survey done in 1988,
allegedly for lack of money. The agency collects no useful data
in higher education or in vocational rehabilitation that would
reveal potential compliance problems. It has not conductied a
survey of vocational schools and institutions in five years.

Without relevant policies and good information, with the
attitude that Title VI has somehow taken care of the problems which
it was meant to correct, and in the absence of political leadership
and support for remedying racial discrimination, it is no wonder
that so 1little of OCR's work 1is devoted to identifying and
remedying racial discrimination.

As to the higher incidence of violatiun findings in Section
504 cases, I think that OCR finds these cases easier to prove. If,
for example, a univ-~rsity has a policy of providing sign-language
interpreters only to those hearing-impaired students who cannot
vfford to hire their own, that is a flat-out violation of the
regulations. OCR has required the institution to change its
policy. Race discrimination is often not as blatant, and
investigators lack the training and the time that it frequently
takes to build a case.

There are several explanations for the decline in the number
of compliance reviews: the number of complaints may have dropped;
investigators may have been assigned to monitor state higher
education desegregation plans or the Methods of Administration of
a state vocational education agency; and the decline in agency

personnel,
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2. The practice of issuing a violation-corrected Letter of
Finding (ILOF) was instituted by former Assistant Secretary for
Civil Rights harry Singleton. Prior to his time, 1if an OCR
investigation uncovered one or more violations of the civil rights
statutes, the agency issued to the recisient ¢(and complainant if
the investigation was conducted pursuant to a complaint) a LOF
detailing the facts and applicable regulations in support of its
conclusion with respect to each of the violations. The reciglant
was asked to produce a corrective action plan which would remedy
the violation(s).

The Majority staff Report discusses what is wrong with the
violation corrected IOF and why it should be abandoned.
Negotiating and securing the promise of remedial action before
conclusions of law and fact are formally issued undercuts OCR's
credibility to enforce the law, requires far more monitoring to
determine whether the promigzed remedy has been implemented, and if
the recipient defaults on the corrective action, necessitates a
repeat Iinvestigation, repeat negotiations, and a second (and
sometimes third) violation-corrected LOF. With recalcitrant
recipients, OCR has to reestablish its case and issue a LOF setting
forth tha violation (assuming no political or ideological objection
in Washington) before proceeding to the next enforcemant step, a
Notice of Opportunity for Hearing.

There 1is another reason that LDF has long opposed the
violation~corrected LOF. It creates a2 situation in which rights

are compromised. In conjunction with the pressure created by CCR's
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interpretation of the timeframes, the pre-LOF negotiations force
OCR staff to accept only as much remedy as the recipient is willing
to undertake. In other words, OCR has to accept a bottom-line
offer and in the process bargain away some students' rights.

I am firmly convinced that the original reason for changing
agency practice was that the Department and the Administration did
not want to find recipients in violation of the civil rights laws.
If there was a "problem" (a euphemism for a violation), it was to
be worked out and recipients' "good faith" intentions were to be
honored.

However, the violation-corrected LOF is now entrenched agency
policy, and there is terrific resistance to returning to the former
practice. The resistance is, in a way, understandable. The
Regional offices want to avoid at all costs sending cases to
Washington for clearance to issue a LOF finding a violation because
they know that either the case will disappear into a "black hole"
for months and years or Headquarters will quibble and question the
regions' findings and conclusions of law, forcing regional staff
to gather wore facts or re-draft the LOF. This process can go on
interminably and is exacerbated by the lack of definitive, widely
understood and accepted agency policy on how much and what kind of
proof is necessary to sustain a finding that the law has been
violated.

I have come to appreciate that OCR regional staff have a
vested interest in maintaining the status quo. They prefer to keep

the case away from Headquarters and attempt to secure some remedial
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action from recipients rather than see the case get axed in
Washington. <The timeframes which are missed while the case is
sitting in Washington are held against the region and reflect
adversely on nanagers' performance ratings. It is a perverse
situation, but in an Administration bent on not enforcing (and even
disagreeing with) the law, the rationale of regional officials is
at least understandable.

3. The Timeframes

originally instituted as a result of the Adams litigation,
;:he tirmeframes were intended to prevent inordinate delays in
acknowledging complaints, investigating and resolving cases and
taking formal enforcement action. Thoy are a subject of much
controversy and complaint within OCR. The controversy and
corplaints about the burden of the timeframes are of the agency's
own making.

As the Report points out, OCR has manipulated the timeframes
in such ’a way as to increase its own burden. It has chosen to
collapse the 195 days for the negot.ation and issuance of the LOF
into 105 days. Adherence to the timeframes has been rerquired of
the regions but not of Headquarters. These management decisions
have led to the narrowing of issues to fit the available time and
by pressuring people to withdraw their complaints. Further, the
agency has refused to use the escape valves built into the
timeframes orders which allow for mc;re time on complex and multi-

issue investigations.

To the extent that OCR has legitimate problems with the
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timeframes and is not advancing complaints about burden as a cover
for its own inefficiency and mismanagement, it has yet tc cone
forward with an explanation of what the burdens are and how the

timeframes could be adjusted to ameliorate those problens.

4. Policy bevelopment and Dissemination

There are diametrically opposing views between OCR regional
staff, as reflected in the Majority staff Report and OCR
Headquarters as to whether the agency has developed compliance
policies to guide its staff or publicly disseminated
interpretations of how the civil rights statutes apply to
particular issues.

It is interesting to éompare the Report with OCR's Eighth
Annual Report for Fiscal Year 1988 submitted to Congress on March
23, 1989, rursuant tc section 203 (b) (1) of the Department of
Education Organization act on this point. Let me quote first from
the Majority staff Report:

Exacerbating the problem of the 1lack of
meaningful guidance and support from the
National qffice dquring the Reagan years is the
apparent dearth of written substantive
enforcement policies imsued by headquarters.
Fleld staff notrd that much of OCR'S policies
and substantive legal issues in recent years
were generated in the form of responses to
draft LOFs sent from the regional offices,
"marginal notes" on the LOFs returned to the
field or in the form of telephone calls from
the National office. Rarely would there be
policy directives which would be disseminated
nationwide and pade ayplicable to all regions.
--.The absence of public notice of policy
decisions may have also adversely affected
recipients, civil rights advocates and others
who have an interest in ascertaining the
agency's policies regarding various leg:il and

10
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enforcement-related issues. ?

The Eighth Annual Report portrays a totally different view.

During FY 1988, OCR develcped and reviewed a
substantial number of policy and legal documents
related tc OCR compliance and enforcement
activities. These included approximately 85 policy
and procedural guidance documents for its regional
offices to assist in interpreting the statutes and
regulations over which OCR has jurisdiction. oOCR
also reviewed approximately 5 court decisions, and
132 Departmental regulations or regulatory changas
for their impact on OCR and prepared analyses and
comments, as appropriate.

Major policy documents included guidance on
jurisdiction under the CRRA and guidance on a
variety of issues arising out of regional

complaint and compliance review investigations.
Other areas of poiicy guidance included substantive
responses to Congress and the general public on
policy issues; review of TA and training materials
issued by headquarters and the regions; review and
approval of states' MOAs; and review and approval
of MOUs between OCR and appropriate entities.?

As a consequence of ny own monitoring of OCR, I conclude that
there is some validity to both points of view. I know, for
example, that Headquarters did issue pclicy guidance to the regions
revoking the previous intent standard and instituting an effects
test for the clearance of applicants for Magnat Schools Assistance
grants.

I also know that the absence of legally sufficient guidance

on elements of proof and disagreements over the applicability of

‘committee on Education and Labor, a Report on the
Investigation of the civil Rights Enforcement Activities of the
Office for civil Rights Y.s. Department of Education, pp.32-33,
January 1989.

’office for civil Rights Eighth Annual Report FY 1988, p. s5.
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judicial holdings cauges protracted disputes between Headquarters
and the Regional Offices and is perhaps the chief reason that draft
violation-1LOFs are held up in Washington for so long. In addition
the multiple levels of review of investigative findings noted in
the Report provide substantial opportunity for ad hoc pollcy making
which reflect individuals® predilections rather than agency policy.

The policy problems run deeper. OCR is not developing and
issuing civil rights compliance policy on contemporary issues. For
example, the Secretary of Education and the White House are
promoting parental cholce of schools as a remedy for educational
failure, but OCR has not taken any cognizance of the how choice
plans may violate Title VI and Section 504. Guidance is urgently
needed, but in this instance, as in so many other cases, OCR
Headquarters is afraid of taking the initiative because staff fear
the reaction from "across the street." "across the street" is OCR
parlance for the Secretary's Office or the General Counsel's
Office.

As to the 85 policy and procedural guidance documents and
policy provided to Members of Congress and issued to the general
public which are rentioned in the quote from the OCR annual report,
I frankly do not know what is being referred to. Perhaps this
committee could ask OCR to supply coples of the 85 policy documents
or require OCR to publish them.

12
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PRE-CLEARANCE OF APPLICANTS FOR
THE MAGNET SCHOOLS ASSISTANCE PROGRAM

one important function of OCR wnich the Majority staff Report
does not explore 1s its task of certifying that school districts
which apply for Magnet Schools Assistance Program (MSAP) funds have
met the statutory non-discrimination assurances and that the
districts' magnet schools are part of a desegregation plan approved
by a court, a state agency or OCR itself or that the magnet schools
will reduce minority isolation. Because MSAP reviews are done
prior to, rather than after, the grant award, they afford OCR great
leverage in remedying any discrimination which may already have

been established or which may be uncovered in the pre-grant review

satisfy originally applied only to race when MSAP was first enacted
in 1984. When the program was reauthorized in 1988 as Title III
of the Hawkins-Stafford School Improvement Act, the non-
discrimination assurances were expanded to include discrimination
on the basis of sex and disability.

The three assurances are require that the local educational
agency will not engage in discrimination based on race, religion,
color, national origin, sex or handicap

0 in the hiring, promotion or assignment of employees,

0 in the mandatory assignment of students to schools or

courses of instruction within schools, and

0 in designing or operating extracurricular activities

|
|
|
]
process.
The non-discrimination assurances which applicants mnust
13

Lo
DO

ERIC




ERIC

88

for students.

Three matters must be brought to the committee's attention:

First, the Dspartment has never issued any regulations
pertaining to ocR's pre~clearance responsibilities.

Second, the Regional Offices have not been given time to
examine applicants for compliance with the non-discrimination
agsurances.,

Third, in the latest round of MSAP grants, the Policy and
Enforcement Service of OCR has given applicants civil rights
clearances regardless of any cvidence collected by the Regional
Offices wnless there is an outstanding, uncorrected violation LoF.
Because, as this committee knows, there are exceedingly few
violation-L1OFs ever issued, that policy is tantamount to clearing
all applicants and is further, I believe, a violation of
congressional intent.

The first-line investigation of MSAP applicants is done in the
Regional offices, but they were given only 20 days to complete
their work. oOne major problem is that the applications do not
contain information which is relevant to OCR's compliance
determinations. Not until the Regional Offices Xnow who the
applicants are can they begin to acquire the information they need
to determine if school systems are meeting the assurances. There
is a lot of data which must be gathered and analyzed in 20 days.
Due to the shor. time p¢ :iod, data gathering and investigations had
to be terminated prematurely in order to meet the deadline set by

Washington. Yet Headquarters allowed itself twice as long to
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review the regions' work. Under these circumstances, it isg
impossible to ascertain whether or not “ha MSAP applicants are
complying with the non-discrimination agsurances.

Even if regional staff had sufficient time and had produced
evidence that the district was not moeting its assurances, OCR
Headquarters has ignored it and cleared the applicant district.
This is precisely what happened in the case of Paln Beach County,
Florida. That schocl district received a $3.4 million magnet
school grant despite evidence known to OCR that 41 of the
districta' 107 schools were racially identifiable and that in over
halt of these racially identifiable schools there was a pattern of
racial assignment of faculty.

Furthermore, The Atlanta Regional Office had received two
Title VI complaints, one of which was more than two years old.
Both complaints alleged that the Palm Beach County scheol officials
had allowed three schools to become 75t and more black in a part
of the district which was approxizmately 20% black. The Atlanta
Regional Office found a violation of Title VI in both cases, but
Headquarters did not agree with this conclusion and did not approve
issuing a violation LOF. Now that palm Beach county school systenm
has its $3.4 million, the Regional office has been instructed to
"settle" the complaints.

Iet nme conclude by briefly suggesting action that this
Committee, which has principal oversight responsibility, might
consider taking. Both the hearings conducted by Congressman Weiss

and this committee's Majority Staff Report have been ignored by OCR
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and by Secretaries Bennett and cavazos.

The one thing which is guaranteed to get the agency's
attention is its annual budget. This committee should convey its
findings to the appropriate subcommittee of the committee on
Appropriations, and Members could testify. The Appropriations
Committee might consider attaching riders to the Department of
Education's budget requiring oCR to change its practices.

Under the Department of Education organization act, the
Assistant Secretary is required to file an annual report with
congress which gummarizes the compliance and enforcement activities
of OCR and identifies significant civil rights compliance problems.
This annual report presents what I call "the official truth." It
is full of a lot of numbers, charts and descriptions‘ of agency
activities, but it tells very 1little about what kinds of compliance
problems have been found and what remedies have been obtained. It
does not reveal substantive policy or any data which might be
obtained from gurveys about enrollments, employees, and gervices
regarding minorities, the disabled or women. Either this Committee
or the Government Operations Committee could review these annual
reports, request further information, and require specific kinds
of information in future annual reports.

I must digress here to 3ay that these annual reports, despite
their limitations, are a vital source of public information. In
the past decade, OCR has functioned almost as a secret agency. It
has no public relations function to speak of. It hardly ever

issues any press releases. It does not even announce its own
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"victories" or successful resolution of major compliance actions.
Agency policy prohibits knowledgeabie regional and Headquarters
staff from speaking to the press. oOnly the Freedom of Inforaation
Act provides a window on OCR's oporations, but one has to know
exactly what documents exist in order to make a FOIA request.

Finally, this committee could provide its oversight findings
and recommendations to the Senate Committee on Labor and Public
Welfare when confirmation hearings are held for the President's
nonination of an Assistant Secretary for civil Rights.

Thank you for the time and ttention which the Committee has
given to critical issues which have prevented effective enforcement

of the civil rights laws by the Department of Education.
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Chairman Owens. Thank you.

Mr. Lichtman. | .

Mr. LicutmaN. Thank you. I have submitted a prepared state-

" ment for the record. I will attempt only to summarize briefly its
highlights at this time.

Then I will try to respond to the criticism of the Adams’ time
frames which has been a subject which seemed to consume the tes-
timony of Mr. Smith.

I am counsel for the plaintiffs in the Adams v. Cavazos case, a
case which has long attempted to induce the Office for Civil Rights
of the Department of Education to enforce Title VI of the Civil
Rights Act of 1964, Throughout this two decade litigation we have
with regularity been forced to return to the Federal court for more
and more judicial relief. In almost every case the .ourt’s order has
been filed initially with some enforcement activity only to result in
a slackening of effort, forcing us to return once again for further
judicial help.

We have now reached a point where it is unclear whether fur-
ther court intervention will be forthcoming. After 16 years of
active litigation with major orders issued every few years, the Dis-
trict Court in 1989 dismissed the case at the behest of the Govern-
ment on the ground that piaintiffs lack standing to pursue their
claims against the Federal defendants relying upon a recent Su-
preme Court decision.

On appeal, the U.S. Court of Appeals in July of this year re-
versed the District Court, holding that plaintiffs do have standing
because they have been injured and are being injuvred by the con-
tinuing distribution of Fede:ral funds to the schuois and colleges
which they attend and which are discriminating against them on
the basis of race.

And that the injuries suffered is fairly traceable to the Federal
defendants who are subsidizing that racial discrimination. Howev-
er, before permitting the case to proceed, the Court of Appeals sat
down for further bricfing and argument a series of legal questions
such as whether the plaintiffs have a cause of action at all against
the Federal def:ndants under Title VI, Title IX and A04, and
whether the Federal defendants are bound by consent decrees en-
tered into by their predeces;or Federal officials in prior adminis-
trations.

Of course, even if we prevail on those issues, the Government
may seek certiorari from the Supreme Court under the standing
separation of powers and other legal issues being ruised. At this
point, with respect, future assistance of the Federal court in ..dams
is in question, OCR has taken a series of drastic actions tanta-
mount, in our view, to an administrative repeal of Title V1.

The Agency’s misconduct is most dramatically shown in the case
of the statewide desegregation efforts in higher education affecting
a substantial number of southern and border States, a subject on
wll11ich Mr. Smith did not comment one bit, at least as fa: as I could
tell.

As long ago as 1969 and 1970, OCR concluded that each of the
S .ates was operating a system of higher education in which the
vestiges of the former dual systems remained. Since the filing of
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the Adams case in 1970, there have been no less than three cycles
of desegregation plans involving this higher education system.

Each provided a formulation of the plan by the State, approval of
the plan by OCR, purported implementation by the State and a
finding that the State had not met its commitments. The only dif-
ference in the current cycle is in its conclusion.

That is that OCR has now decided that the States have come
fully into compliance with Title VI. Some negotiations are continu-
ing with two States, but all the signals indicate that a compliance
finding will soon occur there as well.

More specifically, at the direction of the court, OCR issued in
1977 a series of desegregation criteria by which the statewide de-
segregation plans were to be measured. There followed the submis-
sion of plans approved by OCR which attempted to achieve the ob-
jectives requiredp by those desegregation criteria.

When those goals were generally uamet in the early nineties, the
District Court in the Adams case required OCR to secure further
commitments from the States, commitments of additional measures
which could realistically achieve the objectives of those plans by
the end of the latest five year cycle.

That is the 1985 and 1986 school year. However, when the results
were scrutinized, we found once again that the States had failed to
reach most of the desegregation goals set forth in their plans and
in the formal desegregation criteria.

Nevertleless, despite those conclusions, despite those findings,
this time OCR and the Secretary of Education have found Title VI
compliance simply because the States often carried out the steps or
measures which they promised notwithstanding the sad fact that
the measures have not removed the vestiges of segregation.

The other committee that has looked at this issue, the House
Commiittee on Government Operations, concluded—and I will quote
one paragraph from their report a year or twc ago. This is the
House Committee on Government Operations report issued in 1987.
They found, “The Subcommittee reviewed the history of the ex-
pired desegregation plans, including the original findings of viola-
tion of Title VI, the OCR regional summaries of each expired plan
and the OCR staff’s site visits of every institution covered by the
plan. Based on this review, the Committee concludes that the origi-
nal violations of law have not been corrected, and the factors that
OCR found that constitute illegal vestiges of segregated systems of
higher education remain.”

In short, the vestiges remain. OCR has almost completely closed
the book with its findings of compliance and no help can be expect-
ed from the Adams case in the near future.

There remains, of course, the Congress which enacted the law
which OCR has egregiously flaunted. We appeal to the Congress to
exercise its oversight and appropriations authority to bring about a
vindication of statutory rights of plaintiffs and others attending the
;aci(zlllly discriminating schools with the assistance of Federal

unds.

Let me add just a word about the time frames that were referred
to me by Mr. Smith on a regular basis throughout his testimony. It
seems they seem to have become an excuse for the lack of enforce-
ment generally. Let me make a number of comments. Number one,
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there are longer time frames in the Adams order for more complex
cases. They are not all the same for every kind of case.

Number two, these time frames were agreed to by two prior Ad-
ministrations and resulted in consent deérees, a Republican Admin-
istration, the Ford Administration, and a Democratic Administra-
tion, the Carter Administration. These time frames have been
modifie¢ over the years by the court as experience has warranted.

The government has really only made one serious effort to
modify those time frames. That resulted in a hearing before Dis-
trict Judge Pratt in March of 1982 in which for three days the
Judge heard testimony about these time frames. The government
was really attempting to get out from under any time frames alto-
gether, not saying they are too long but they don’t want any at all.

The court’s conclusion after hearing three days of testimony was
there must be some time rules of some kind. Given the history of
this case, given the history of OCR’s enforcement and go back to
1970 when this case was filed, this has been a classic agency which
has promulgated and carried out the principle of justice delayed
equals justice denied. \

That has been the origin of the time frames. The judge decided,
you can’t continue to delay forever because that has the effect of
denying people rights.

There has to be some time frames. That is what he ordered.
Tl:iere is nothing magic about the time frames we have in the
order.

They can be modified. What the Government wants is no time
frames at all. It is very confusing because there are no time frame
orders mandating anything at this point in time. The Adams case
has been temporarily dismissed.

The judge in December of 1987 dismissed the order, dismissed the
case. The time frames don’t exist in terms of a judicial mandate.

We have got a partial reversal in the Court of Appeals. Hopeful-
ly, we will have a complete reversal and kave time frames put into
place. Even if we are successful on appeal, there is nothing to stop
the Government from saying we have specific experience with cer-
tain kinds of cases and we request different time rules for different
kinds of cases.

The judge modified those rules in the past and chances are he
will modify them in the future if the Government can make that
showing. The Government has never done so. The ILL behooves
them: to come before this committee and use the time frames as an
excuse for their failure to enforce a statute at all. It is misleading
and highly inappropriate for the agency to come to this Congress
and ask that the time rules—use the time rules as an excuse for
their general non-enfcrcement. More, I guess, if they have a prob-
lem with the times rulcs, when the order goes back into effect, they
ought to go to the judge with evidence and show him how those
time rules ought to be modified and chances are they will be.

That completes my initial presentation. I will be happy to
answer any questions after other panelists have had an opportuni-
ty to speak.

[The prepared statement of Elliott Lichtman follows:]

™
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ON EDUCATION AND LABOR ON NOVEMBER 28, 1989

Chairnan Hawkins and Members Of the Committee:

I appreciate the opportunity to provide testimony concern-
ing the case of adams v. Cavazos and the enforcement activities of
the office for civil Rights of %he Department of Education
("OCR"). For the record, ny law firm along with the Naacp Legal
Defense Fund represent the plaintiffs in the Adamg case.

In this written statement, I will (1) briefly review the
history of the pdams case filed in 1970 including the continuing
need for this litigation, the evolving orders of the federal court
and the temporary dismissal of the case in 1987; (2) the recent
unravelling of OCR’s desegregation effort; and (3) the partial
success of the appeal in Adams and the need for rigorous oversight
by the Congress.

The original complaint in Adams was filed in the United
States District court for the District of columbia in oOctober
1970. It charged that the defendant Secretary of the Department
of Health, Education and Welfare (now Department of Education) and

the defendant Director of the office for cCivil Rights were
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viclating Title VI, the Fifth Amendment, and the Fourteenth
Amendment "through continued assistance to public schools and
colleges” in 17 southern and border states that were engaging in
racial segregation and discrimination in education.* Individual
class representatives irclude students who attend bistorically
black public colleges that have yet to receive equal treatment,
black students who continue to suffer discrimination at histor-
ically white public colleges, and 9ther black students who attend
elementary and secondary schools that practice racial
discrimination but continue to receive federal funding.

Plaintiffs alleged that defendants were systemically
defaulting on their statutory duty under Title VI by failing to
initiate investigations, by delaying investigations in progress,
and by falling to initiate fund termination proceedings against
schools found to be practicing discrimination, including those
schools and school systems that had reneged on their commitments
under negotiated desegregation plans.

Describing in detail HEW’s brcad~scale failure to comply
with Title VI’s mandatory requirement, the district court held
that the agency was under an affirmative duty to commence

enforcenent proceedings * when efforts toward voluntary compliance

* A separate class action, Brown v. Weinberger, 417 F. supp. 1215
(D.D.C. 1976), arose from 2 similar complaint filed with respect
to 33 northern and western states. Pursuant to a settlement
2greelent in 1977, that case was largely consolidated with .
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failed. Adams v. Richarxdson, 351 F. Supp 636, 641 (D.D.C. 1972).%*
The district court directed HEW's Office for civil Rights to
commence enforcement proceedings within specific time 1limits in
pending cases and to report to the court on any failures to meet
judicially specified timeframes in processing future cases. Adams
v, Richardson, 356 F. Supp. 92 (D.D.C. 1973).

In 1973, the United States court of Appeals for the
District of Columbia, sitting en banc, unanimously affirmed.
Adams v. Richardson, 480 27.2d 1159 (D.C. cir. 1973). The Court
held that "atfirmatively continu(ing] to channel federal funds to
defaulting schools" is unlawful. It mandated that if the agency
could not obtain voluntary compliance ®"within a reasonable time,"
it must enforce Title VI by starting fund termination proceedings
(or by referring the case toc the Department of Justice), and
stated that "consistent failure to do so is a dereliction of duty
reviewable in the courts." Id. at 1162-63.

The Aggg; Court andates Timeframgs To Counter Delays
A view

Despite the unanimous affirmance by the court of Appeals in
1973, plaintiffs found it necessary to seek further Jjudicial
relief in the face of continuing default by OCR. The court found
that

having failed during a substantial period of time to
achieve voluntary compliance [for some 39 school dis~

*The District court in Brown v. Weinbhercer also made detailed
findings of HEW’s record of noncompliance and in reliance of those
findings concluded that HEW had failed to fulfill its statutory
duties under Title VI. 417 F. Supp. at 1219.
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tricts], [HEW] has not commenced enforcement

proceedings by administrative notice of hearing or

any other means authorized by law. Apart from the

school districts expressly covered by this cCourt’s

February 16, 1973 order, HEW has not initiated a

single administrative enforcement proceeding against

a southern school district since the issuance of this

Court’s order 25 months ago.

Adams v, Weinberger, 391 F.Supp. 269, 273 ((D.D.c. 2975). Finding
“over-reliance" by OCR on negotiations "over protracted time
perieds," the district court granted supplemental relief including
timeframes for future Title VI enforcement activities. Id. at 271.
The government did not appeal this order. A year later in 1976,
pursuant to a consent agreement entered by the Ford Adminiscation,
the district court extended che timeframes order with modifica~
tions to reflect experience in implementing it.

In 1977 plaintiffs filed a motion for further relief
alleging that defendants still had not corrected their chronic
delay in complying with Title vI. Upon completion of an eviden-
tiary hearing, the parties engaged in protracted negotiations
which resulted in entry of a consent Decree on December 29, 1977
that modified the 1976 order.

Following this series of orders, the large backlog of
unresolved complaints was significantly reduced. By 1980 and
1981, hcwever, OCR again reagressed, incurring massive delays in
all stages of complaint processing and compliance reviews,

Plaintiffs then filed a motion requiring defendants to show cause

why they should not be held in contempt of court. After taking
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evidence from both sides in a 1982 hearing, the court concluded
that the December 1977 Decree "has keen Violated in many important
respects" (Hearing, March 15, 1982, Tr. at 3, emphasis added).
The court also found that if the government were "left to its own
devizes, . . . the substance of compliance will eventually go out
the window." In August of that same year, after negotiations
proved fruitless, defendants moved to vacate tha 1977 Consent
Decree in its entirety. The district court denied that motion on
March 11, 1982, finding that defendants had not made the requisite
showing of ‘"grievous wrong evoked by new and unforeseen condi-
tions:" nor had defendants shown that the purposes of the
litigation had been accomplished. That same day the district
court issucd a second order reaffirming but "modify[ing] the terms
of the 1977 consent Order."

After entry of this 1983 Timeframes Order, OCR delays again
decreased. In sharp contrast to its practice in earlier years,
OCR commenced, within about a year, administrative enforcement
proceedings against <3 recalcitrant school districts and referred
another 18 distracts to the Department of Justice for civi.i suit.
More recently, however, enforcement activity sharply declined once
again’ only nine districts were noticed for hearing in fiscal
1986. Although we believe OCR’s enforcement activity regarding
elementary and secondary school districts has continued to decline
‘'n the last three years, we are unable to provide precise datiw
since OCR ceased its reporting to plaintiffs following the \\\\\\

district court’s 1987 dismissal of the AdamS case discussed below.
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The court Mandates the Desegregation of Higher

In 1969 and 1970 OCcR found that ten states were operating
Segregated systems of higher education in violation of Title VI.
Despite the agency’s own findings, however, it took no effective
action to require desegregation or to stop federal funding until
required to do so by court orders in the Adams case.

Following the 1973 Orders of the district court and the
Court of Appeals, OCR in 1974 obtained desegregation plans from
eight states. By the following year, however, the agency found
widespread default in state performance of the plan commitments
and reiterated the finding that the states were not in compliance
with Title VI; but nonetheless OCR took no enforcement action.
Plaintiffs then moved for further relief. After reviewing
substantial documentary evidence and holding oral argument, the
district court concluded that defendants had failed to enforce
Title VI and that the 1974 plans were inadequate under defendants’
own requirements. Adams v. Galifano, 430 F. Supp. 118 (D.D.cC.
1977). Under the court’s Order, OCR first developed and adopted
criteria to guide formulation of new higher education desegrega-
tion plans, and then in 1978 obtained significantly improved
five-year plans.

Before the plans expired in 1982-83, OCR concluded that the
states were in default and "virtvally certain" not to achieve

desegregation. Nonetheless, OCR  still refused to initiate
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enforcenent proceedings. Plaintiffs again sought relief, and on
March 24, 1983, the district court found that

(elach of these states has defaulted in major

respects on its plan commitments and on the

desegregation requirements of the criteria and Title

VI. Each state has not achieved the principal

objectives in jts plan because of the state’s failure

to implement concrete and specific measures to ensure

that the promised desegregation goals would be

achieved by the end of the five year desegregation

period. v ;, Order at 2.

The court directed OCR to require full desegregation or conmmence
proceedings to terminate federal funding.

During the implementation of desegregation plans prompted
by the district court’s order, there was sope =~ albeit 1littlee=-
progress. For ecxample, traditionally black institutions (TBIs)
were strengthened with construction, renovation, and upgraded
programs, though not nearly to the point of comparability with
their white counterparts. However, as we discuss below, when the
plans expired in 1985 and 1986, the states had defaulted on many
of their desegregation plan comnitments to desegregation and
equalization.

verpm a a jsmiss

OCR appealed the "timeframe" orders entered on March 11,
1983, which had refused to vacate the 1977 Consent Order and
veaffirmed the time rules. Defendants did not appeal the March
24, 1983 higher 2ducation Order. In 1984 thc court of Appeals,

without reaching the merits, remanded for consideration of

plaintiffs’ standing to continue the case in light of the Supreme
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court decision in Allen v, Wright, 468 y.s. 747 (1984). ¥onen'’s

Eaujty Action Leaque v. Bell, 743 F.2d 42 (1984).

Following the remand proceedings, the district court on
December 11, 1987 dismissed the case in its entirety. adaps v,
Rennett, 675 F. Supp. 668. The court found that plaintiffs
lacked standing in the case and further that the Maxch 1983 orders
violated the separation of powers doctrine. Plaintiffs promptly
appealed to the United States Court of Appeals for the District of
Columbia Circuit. puring the pendency of the remand proceedings
on the standing issue and during the appeal, a series of actions
by OCR largely undermined many of the modest gains previously

secured.

! v i a

As discussed above, ocR concluded about 20 years ago that a
number of states were operating higher education systems that were
racially segregated in violation of Title VI. Under the prod of
the district court orders in Adams, OCR obtained desegregation
plans that were supposed to contain "concrete and specific
measures that reasonably ensure that all the goals" of the 1978
desegregation plans would be met "no later than the fall bf 1¥85."
(March 24, 1983 order, p. 3).

After ten state plans expired in 1985 and 1986, the House

Connittee on Government Operations, reviewing ocR’s own reports on

the progress of the states, concluded:
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The subcomnittee reviewad the history of the expired
desegregation plans =-- including the original
findings of violation of Title VI == the OCR regional
sumnaries of each expired plan, and the OCR staff

site visits of every institution covered by the

plans. Based on this review, the committec concludes

that the original viclations of law have not been

corrected, and the factors that OCR found to

constitute illegal vestiges of segregated systems of
higher education remain,*

Plaintiffs’ review of the plans and OCR’s evaluations and
status reports found that the states had not only failed to
achieve the overwhelming majority of their goals, but had also
defaulted on nany pronised measures. For example, by OCR’s own
description, traditionally black institutions (TBIs), such as
virginia State University (attended by saveral of the Adaps
plaintiffs), had not been nade vomparable to their white
counterparts in facilities, resources and programs, and a number
of plan measures for enhancing them had not been implerented.
Sinmilarly, as the gap between black and white college-going rates
widened, states disregarded measures they had promised for the
purpose of narrowing it.

The MNAACP Legal Defense Fund has.reviewed in detail the
major defaults of the states on the comnitments set forth in their
desegregation plans. Although space does not permit a summary of

the numerous LDF findings shared with OCR, it does permit a review

of some Of the key findings regarding one illustrative state,

—

*Fajlure and F v s e__Department
, House Comaittee on Governrent Operations, H. Rep.
N5, 100-334, 100th Cong., ist Sess. 8 (1987).
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Arkansas. This example demonstrates the Secretary’s abandonment
of the important requirement in the state plans of comparability
between traditionally black institutions (TBIs) and traditionally
white institutions (TWIS) with similar missions. Arkansas
promised new programs to the University of Arkansas-Pine Bluf€
(UAPB), its TBI, including an autonomous master’s degree program,
and elimination of unnecessary program duplication with the THIS.
OCR’s 1983 Status Report (p. S) found that the state had not
established the master’s program, citing lack of funds; that no
new programs had been added since 1982; and that unnecessary
prograrm duplication remained. The agency told Arkansas to "expand
UAPB’s program offerings and take steps to reduce duplicative
progran at Tw;s that share UAPB’s service area." Id. Subsequent
OCR reports made clear that the state did not comply with this
directive. (Compare OCR 1983 Status Report for Arkansas with OCR
1988 Final Report for Arkansas).

The OCR Task Force which reviewed the state’s compliance
with Title VI after their plans expired noted with respect to
Arkansas, "all  projects for construction or renovation of
facilities at TBI have been funded or completed, but the TBI
continues to have a higher proportion of its facilities rated
below average than all but one of the TWIS." (H. Rep. 100-334,
supra at 28).

OCR complained to Arkansas in 1983 that the State had not
made sufficient efforts "to ensure that effective and comprehen=
sive action will be taken to eliminate the disparities" between
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black and white college-going rates. Status Report 1983, p. 6.
Arkans. - principal statewide "measure"” to effectuate this goal
was a cecruitment program that the state admits was pot targeted
at blacks in particular. see Addendum, Aug. 31, 1983, p.l. The
OCR Task Force Notes on Arkansas reveal that even with the state’s
efforts after 1983, not all the TWIs implemented recruitment
rzeasures called for in the plan. And as evidenced by the OCR 1988
Final Report, <the state did not implement a statewide recruitment
neasure targeted at blacks. Thus when Arkansas’ plan expired in
1985, disparities in college-going rates between blacks and whites
in Arkansas actually had increaged since inception of the plan.
(OCR 1988 Final Report for Arkansas.)

These kinds of defaults and many others are replicated in
every other "Adams state" plaintiffs have examined. The House
Committee on Government Operations reached the same dismal
conclusion (H. Rep. 100-334, supra, pp. 10-29). Many of the
defaults are simply a matter of money tl. states refuse to spend
for financial aid, for programs to compensate for inferior
secondary school euvc.tion, and for equalization of TBIs.

Despite these widespread defaults on the goals and objec~
tives of the states’ desegregations plans, the Secretary of
Education and OCR have chosen to ignore the states’ failures.
Emboldened by the district court’s dismissal of the Adams case in
December 1987, the Secretary in February 1988 effectively excused
all ten states from further equalization and desegregation

requirements. Four states were excused immediately. six were
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asked to complete minor measures by December 1988 with the promise
that no more would be required for a £inding of complete Title VI
compliance. *

Since OCR has now found most of the states fully in
compliance with Title VI despite their egreglous delaults on nmost
of their plan goals, the Secretary has plainly shifted the
standard of compliance from the achievement of desegregation to
the nere carrying cut of measures ~~ whether
neasures actnallv achjeved deseqregatjon. It sadly appears that
this shift, which effectively constitutes OCR’s abandonment of two
decades of desegregation efforts, will apparently only be reversed
by directives from the courts cr the congress. Some hope arises
from the recent decision by the Court o Appeals in Adans.

Plaintiffs’ Appeal in Adams and the Role of Conaress

on July 7, 1989, the Court of Appeals ruled on the appeal
from the district court’s dismissal of the Adamg case two years
earlier. Reversing the district court, the court of Appeals held
that  the Adams plaintiffs are injured by the Department’s
distribution of federal funds to schools and colleges which
discriminate, and that the injury to the plaintiffs is fairly
traceable to the federal funding by defendants. Plaintiffs were

held to have standing to challenge the actions of the federal

*All but two of the states, virginia and Florida, have now satis~-
fied the Secretary and have been found completely in compliance
with Title VI.
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defendants and, further, that separation of power principles do
not preclude continuation of the Adams case. Before relnstaving
the 1983 orders in Adams and permitting plaintiffs to return to
the district court for further relief, however, the Ccoart of
Appeals set for further briefing and oral argument four legal
issues: (1) whether Title VI, Title IX and Section 504 authorize
an action directly against the federal funding/compliance-
monitoring agency; (2) whether the district court has authority to
impose procedural or enforcement requirements such as ticefrazes
and reporting; (3) whether the current governzent official
defendants are bound by the consent decrees negotiated by the
governzent official defendants of prior administrations; and if
so; what nust be shown to set aside or modify the consent cecrees:
and (4) whether the states which submitted higher education
desegragation plans to OCR are "indispensable® parties to the
federal 1litigation. The argument has been scheduled for May 15,
1990.

Even if the plaintiffs succeed in fully reinstating their
right to proceed with the Adams case, it is obvious that recourse
to the courts is insufficient to induce OCR to comply fully with
its responsibilities under the statutes. The painful lesson to be
drawn from the chronic executive footdragging over the years
despite the pending orders in Adams is that only vigorous
oversight by the Congress gill persuade the agency to do its job
properly. The earlier reports by the House Committee on Govern-

nent Operations in 1985 and 1987 and by the Majority staff of this
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Comnittee in 1988 have been important supportive steps. We
respectfully urge the most rigorous scrutiny by this Committee of
the civil rights enforcement activities of OCR. Anything less, we
fear, will result in complete abdication by the 0ffice for civil
Rights of its crucial responsibilities under these important civil

rights statutes.

El{fC‘ 113 *

Aruitoxt provided by Eic:




109

Chairman Owens. Thank you.

Dr. Ethel Simon-McWilliams.

Ms. SimoN-McWitLiams. Thank you, Mr. Chairman, and mem-
bers of the committee, I am Dr. Ethel Simon-McWilliams, Director
of the Title IV Desegregation Assistance Center, Region dJ., located
at the Northwest Regional Educational Laboratory, Portland,
Oregon. There are ten such centers strategically located through-
out the Nation to assist public school personnel, students enrolled
in public schools, parents of these students and other community
members with addressing problems related to race, sex and deseg-
regation. My center serves Alaska, American Samoa, Guam,
Hawaii, Idaho, Northern Mariana Islands, Oregon, Trust Territory
of the Pacific Islands and Washington.

I have submitted to you for the record documents from which
some of my brief testimony has been taken. They included a report
prepared by the Desegregation Assistance Center Directors entitled
“The Resegregation of Public Schools: the Third Generation”, a
report prepared by me entitled, “Desegregation Related Complaints
in the Northwest States and Pacific Islands,” and an expanded ver-
sion of the testimony I will provide today. -

In many ways, this is one of the most exciting times to be in-
volved in public education. Reforms have been launched that are
aimed at improving schools, empowering teachers and engaging
students in the process of learning. From the urban schools of Flor.
ida to the rural bush schools of Alaska, education reform has taken
hold in a variety of ways.

There, also, are frustrating times for many of us who worked
throth some of the problems of the first and second generations of
school desegregation, and who must now contend with the third
generation. We can, also, call these the worst of times for the com-
mitment to school desegregation has waned as is evidenced by the
reduction in dollars recently appropriated for Title IV desegrega-
tion assistance—from $23.4 million to $21.7 million—and, the re-
duction in the level of effort being expended by the Office for Civil
Rights toward enforcing Federal laws which prohibit discrimina-
tion based on race, sex and national origin.

I am pleased through this committee we are bringing attention
to the segregation that is going on in our schools. In one of the doc-
uments I submitted to you, we talk about school desegregation as a
three-generational issue. The first generation issue is well under-
stood—the physical segregation of students by race.

The second generation came when, once all children could enter
a school building, many schools segregated them by race, gender
and language proficiency within classrooms.

A third generation of school desegregation has now evolved. It
has grown out of a recognition of a new mix of problems. Renewed
physical segregation coupled with desegregation related probl~ms
such as increased racial harassment of minority students, particu-
larly of black students in my region, the Pacific Northwest. In one
district such harassment was at a level that it warranted the par-
ticipation of a task force.

From that task force, a study was conducted. In this document,
you will see overwhelming evidence of race discrimination of our
black boys and girls.

1i4 :
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Another article in the Sunday Oregonian Discipline, headline,
“District concern that most cases involve minorities.”

Yes, we still have desegregation-related problems as well as seg-
regation within our schools.

The third generation is particularly perplexing because it in-
cludes a mix of first and second generation problems or resegrega-
tion.

Problems continue to be apparent in practices such as:

School policies and procedures which result .in race of gender
identifiable outcomes; program counseling or assignments which
create classes that are racially, ethnically or gender identifiakle;
denial of adequate language instruction or provisica of adequate
levels of English instruction and preparation; grouping practices
between classes or within classes which create racial, ethnic or
single sex identifiable groups for extended periods of time; extra-
curricular activities which evolve into racial, ethnic or single sex
identifiable groups; and school faculty which can be identified by
race, ethnic group or sex for consistent assignments to specific aca-
demic courses or positions.

While it is true that many school districts currently operate
“unitary” -chools which are physically desegregated, it is also true
that many Jdistric:s in all parts of the country have not lived up to
their constivatior.al obligations or have taken a passive position
which has not kept pace with increased minority enrollments or
racial changes in housing patterns.

In either case, the fact remains that a large percentage of minor-
ity students in grades K-12—who attend schools in districts which
have a substantial number of non-minority students—continue to
attend schools and participate in classes which are clearly racially
or ethnically identifiable. Thus, the first generation problem is
once again recognized as being alive and ugly as ever. Thuse first

eneration problems that the %ffice for Civil Rights indicated that
it has settled need monitoring.

To complicate matters, Office for Civil Rights Enforcement ef-
forts related to desegregation are at an all time low. The reason
given in my region is that the office is overwhelmed with cases re-
Iated to Section 504 of the Rehabilitation Act.

This is not to say that progress has not been made. Most school
districts have, in fact, achieved some degree of desegregation. But
it is evident as the desegregation centers’ level of assistance in-
creases, a great deal is still to be done.

We have lived through implementation of activities—I have been
involved in providing desegregation assistance for 18 years. There-
fore, that which I am presenting is that which I am now living and
I have also lived. So we have lived through implementation of ac-
tivities which were to have eliminated problems occasioned by de-
segregation such as emergency school aid act alternative schools
and other programs, and through other educational reforms that
attempted to provide equitable education for all students within a
desegregated environment.

Some of these programs did have a positive impact with assist-
ance of desegregation centers. However, we must remember that at
that time—during the 60s and T0s—the Office for Civil Rights exer-
cised a very high level of enforcement activities, and worked very
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closely with the desegregation centers to assure that desegregating
schools requested training and technical assistance. We must pay
attention to the resegregation that is now occurring.

The cost to society for students who dropped out of our educa-
tional systems, because they were not experiencing academic suc-
cess, was not of primary concern during the 60s and 70s. For jobs
were still available in most parts of the Nation for those without
high school diplomas.

Most recently, I must say since the issuing of reports such as
“The Nation at Risk”, and since the business community has
become more vocal toward our education system—and toward the
products we are sending into the marketplace—this concern has
extended to one of students not making successful transitions to
productive adults lives. This is partly due to the complexity of our
technological society. The cost to society of persons who do not par-
ticipate productively in the work force must now be more concrete-
ly estimated. What is more concrete than counting money?

The cost to the Nation for these persons in foregone earnings
and higher utilization of services such as welfare, unemployment
compensation and other social services is astronomical. Other
social costs related to unfinished education can be seen by our
over-crowded prison systems.

Most of these costs which I have noted are the direct result of
society’s sacrifice of equity and of problems related to the resegre-
gation of our schools. This should be a pressing national problem.
Pressing because the pocketbooks of all Americans, yours and mine
included, will be impacted.

We must pay attention to the continuing work of the ten deseg-
regation assistance centers which includes revisions of desegrega-
tion plans, workshops that sensitize teachers and administrators to
issues of multi-cultural education, academic performance of minori-
ty students, self-esteem building, training on racial conflict man-
agement, and other areas of race, sex and national origin equity.

We must demand that schools not celebrate their success until
all of our children are a part of that success. We must not be lulled
by those who see parental choice or any other program as a pana-
cea for the ills of education. We must personally look into pro-
grams and determine why some work, and why some do not. And
we must determine what effect they are having. We must recognize
that some will use reform programs as a means to resegregate
:beir schools, while others will experience unintentional resegrega-

ion.

Yes, we are experiencing resegregation in our public schools.
Yes, we can overcome this resegregation. With continued support
from desegregation assistance centers, closer attention to student
outcomes, and a higher level of involvement by the Office for Civil
Rights, we can move more quickly to a truly desegregated system
of 1public education.

will stop and entertain questions from anyone who has spoken
before, anyone who has ha<(i1 a chance to read my documents and
any other e%uestions one may have because of information I have
not provided.

Thank you.

[The prepared statement of Ethel Simon-McWilliams follows:]

1is.
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TESTIMONY BY
DR. ETHEL SIHOH-MCWILLIAMS, DIRECTOR
DESECREGATION ASSISTANCE CENTER
RORTHWEST REGIONAL EDUCATIONAL LAB“RATORY
PCSTLAND, OREGON
BEFORE THE
COMMITTEE ON EDUCATION AND LABOR
UNITED STATES HOUSE OF REPRESENTATIVES
2175 RAYBURN HOUSE OFFICE BUILDING
WASHINGTOK, D.C. 20515

HOVEMBER 28, 1989
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VR. CHAIRMAN, MEMBERS OF THE COMMITIEE. | AM OR. ETHEL SIMON-MOWILL 1AMS,
DIRECTOR OF THE TITLE 1V DESEGREGATION ASSISTANCE CENTER, REGION J., LOCATED
AT THE NORTHNEST REGIONAL EDUCATIONAL LABORATORY, PORTLAND, CREGON. THERE ARE
TEN SUCH CENTERS STRATEGICALLY LOCATED THROUGHOUT THE NATION TO ASSIST PUBLIC
SCHOOL PERSONNEL. STUDENTS ENROLLED IN PUBLIC SCHOOLS, PARENTS OF THESE
STUDENTS AND OTHER COVMUNITY MEMBERS WITH ADDRESSING PROBLEMS RELATED 0
DESEGREGATION. MY CENTER SERVES ALASKA, AMERICAN SAMOA, GUAM, HAWAIL, 1DAHO,
NORTHERN MARIANA ISLANDS, OREGON, TRUST TERRITORY OF THE PACIFIC [SLANDS AND
WASHINGTON.

| HAVE SUBMITTED TO YOU FOR THE RECORD DOCUMENTS FRGM WHICH SOME OF MY
BRIEF TESTIMONY HAS BEEN TAKEN. (1) A REPORT PREPARED BY THE DESEGREGAT 10N
ASSISTANCE CENTER DIRECTORS ENTITLED, “THE RESEGREGATIuN OF FUBLIC Sgit00LS:
THE THIRD GENERATION"'. (2) A REPORT PREPARED BY ME ENTITLED, “DESEGREGATION
RELATED CGHPLAINTS IN THE NORTHWEST STATES AND PACIFIC ISLVIDS," AND (3) AN
EXPANDED VERSION OF THE TESTIMONY | wiLL PROVIDE TODAY.

INMANY WAYS, THIS IS ONE OF THE MOST EXCITING TIMES TO BE INVOLVED N
PUBLIC EDUCATION. REFORMS HAVE BEEN LAUNCHED THAT ARE AIMED AT IMPROVING
SCHOOLS, EMPONERING TEACHERS AND ENGAGING STUDENTS IN THE PROCESS OF
LEARNING.  FROM THE URBAN SCHOOLS OF FLORIDA TO THE RURAL BUSH SCHOOLS OF
ALASKA, EDUCATIONAL REFORM HAS TAXEN HOLD IN A VARIETY CF WAYS.

THESE, ALSO, ARE FRUSTRATING TIMES FOR MANY OF US ¥HO WORKED THROUGH SONS
OF THE PROBLEMS OF THE FIRST AND SECOND GENERATIONS OF SCHOOL DESEGREGAT 10N,
AND ¥HO MUST NOM CONTEND WITH THE T.{IRD GENERATION. WE CAN, ALSD, CALL THESE
THE WORST OF TIMES FOR THE COMAITMENT TO SCHOOL DESEGREGAT ION HAS WANED AS 1s
EVIDENCED BY THE REDUCTION IN DOLLARS RECENTLY APPROPRIATED FOR TITLE IV
DESEGUEGATION ASSISTANCE-FROM $23.4 MILLION TO $21.7 MILLIION--AND, THE
REDUCTION IN THE LEVEL OF EFFORT BEING EXPENDED BY THE OFFICE OF GIVIL RIGHTS
TOWARD ENFORCING FEDERAL LAWS WHICH PROMIBIT DISCRIMINATION BASED ON RACE, SEX
AND NATIONAL ORIGIN.
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WE TALK ABOUT SCHOOL DESEGREGATION AS A THREE-GENERATIONAL [SSUE. THE
FIRST GENERATION ISSUE IS WELL UNDERSTOOD (THE PHYSICAL SEGREGATION OF
STUDENTS 8Y RACE).

THE SECOND GENERATION CAME WHEN, ONCE ALL CHILDREN COULD ENTER A SCHOOL
BUILDING, MANY SCHOOLS SEGREGATED THEM BY RACE, GENDER AND LANGUAGE
PROFICIENCY WITHIN CLASSROONS.

A THIRD GENERATION OF SCHOOL DESEGREGATION HAS NOW EVOLVED. 1T HAS GROWN
OUT OF A RECOGNITION OF A NEW MIX OF PROBLEMS.  RENEWED PHYSICAL SEGREGATION
COUPLED WITH DESEGREGATION RELATED PROBLEMS SUCH AS INCREASED RACIAL
HARRASSMENT OF MINORITY STUDENTS, PARTICULARLY O BLACK STUDENTS IN MY
REGION J THE PACIFIC NORTHWEST; LOW EXPECTATIONS OF MINORITY CHILDREN,
CULTURAL BIAS OF MANY INSTRUCTIONAL MATERIALS AND METHODS, LACK OF
MULTICULTURAL MATERIALS AND CULTURAL SENSITIVITIES, PERSISTENCE OF RACE
STEREOTYPING AND BIAS, AND CLASS ASSIGNMENTS THAT ISOLATE STUDENTS ON THE
BASIS OF RACE, NATIONAL ORIGIN, OR GENDER. THE THIRD GENERATION IS
PARTICULARILY PERPLEXING BECAUSE IT INCLUDES A MIX OF FIRST AND SECOND

GENERATION PRIBLEMS OR RESEGREGAT ION.

* PROBLEMS CONTINUE TO BE APPARENT IN PRACTICES SUCH AS:

O SCHOOL POLICIES AND PROCEDURES WHICH RESULT IN RACE OR GENOER
IDENTIFIABLE QUTCOMES (DISCIPLINE REFERRALS, SUSPENSION AND EXPULSION
RATES, LIMITED COMPETITIVE SPORTS FOR FEMALES).

O " PROGRAM COUNSELING OR ASSIG\MENTS WiICH CREATE CLASSES THAT ARE
RACIALLY, ETHNICALLY OR GENDER IDENTIFABLE (OVERREPRESENTATION OF
MINORITIES IN SPECIAL EDUCATION AND VOCATIONAL EDUCAT 10N PROGRAMS VS.
UNDERREPRESENTATI"W IN GIFTED AND COLLEGE PREP PROGRAMS: SINGLE SEX
CLASSES: TRACKING OF LEP STUDENTS, ETC.)

0 DENJAL OF ADEQUATE LANGUAGE INSTRUCTION OR PROVISION OF ADEQUATE
LEVELS OF ENGLISH INSTRUCTION AND PREPARATION.

0  GROUPING PRACTICES BETWEEN CLASSES DR WITHIN CLASSES WHICH CREATE
RACIAL, ETHNIC OR SINGLE SEX IDEMTIFIABLE GROUPS FOR EXTENDED PERIODS
OF TIME.
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GRS ey s, o e
CHEERLEADING, COMPETITIVE SPORTS, SCHOOL-SPONSORED CLUBS).
IO Mo gurm e e o
(ADMINISTRATORS, MATHEMATICS AND SCIENCE TEACHERS, CDACKES. VOCATIONAL
TEACHERS)
: WHILE IT 1S TRUE THAT MANY SCHOOL DISTRICTS CURRENTLY QPERATE "UNITARY"
SCHOOLS ¥HICH ARE PHYSICALLY DESEGREGATED, IT 1S ALSO TRUE THAT MANY DISTRICTS
IN ALL PARTS OF THE COUNTRY HAVE NOT LIVED UP TO THEIR CONST 1 TUTIONAL
0BLIGATIONS OR HAVE TAKEN A PASSIVE POSITION WHICH HAS NOT KEPT PACE WITH
INCREASED MINORITY ENROLLMENTS OR RACIAL CHANGES IN HOUSING PATTERNS. IN
EITHER CASE, THE FACT REMAINS THAT A LARGE PERCENTAGE OF MINORITY STUDENTS 1IN
GRADES K-12 (WHO ATTEND SCHOOLS IN DISTRICTS WHICH HAVE A SUBSTANTIAL NUMBER
OF NONMINORITY STUDENTS) CONTINUE TO ATTEND SCHOOLS AND PARTICIPATE IN CLASSES
WHICH ARE CLEARLY RACIALLY OR ETHNICALLY IOFNTIFIABLE. THUS. THE FIRST
GENERATION PROBLEM 1S ONCE AGAIN RECOGNIZED AS BEING ALIVE AND UGLY AS EVER.
TO COMPLICATE MATTERS, OFFICE OF CIVIL RIGHTS ENFORCEMENT EFFORTS RELATED 10
DESEGREGATION ARE AT AN ALL TIME LOW. THE REASON GIVEN IN MY REGION IS THAT
THE OFFICE 1S DVERWHELMED WITH CASES RELATED TO SECTION 504 OF THE
REHABILITATION ACT.
THIS 1S NOT T0 SAY THAT PROGRESS HAS NOT BEEN MADE. MOST SCHOOL DISTRICTS
. HAVE, IN FACT. ACHIEVED SOME DEGREE DF ')ESEGREGATION, BUT IT IS EVIDENT AS
THE DESEGREGAT ION CENTERS' LEVEL OF ASSISTANCE |NCREASES THAT A GREAT DEAL 1S
STILL TD BE DONE.

WE HAVE LIVED THROUGH IMPLEMENTATION OF ACTIVITIES WHICH WERE TO HAVE
ELIKINATED PROBLEMS OCCASIONED BY DESEGREGATION SUCH AS EMERGENCY SCHOOL AID
ACT ALTERHATIVE SCHOOLS AND DTHER PROGRAMS, AND THROUGH DTHER EOUCATIONAL
REFORMS THAT ATTEMPTED TQ PROV'DE EOUITABLE EQUCATION FOR ALL STUDENTS WITHIN
A DESEGREGATED ENVIRONMENT. SOME OF THESE PROGRAMS DID HAVE A POSITIVE IMPACT
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WITH ASSISTANCE OF DESEGREGATION CENTERS. HOWEVER, WL MUST REMEMBER THAT AT
THAT TIME (DURING THE 60's and 70's) THE OFFICE OF CIVIL RIGHTS EXERCISED A
VERY HIGH LEVEL OF ENFORCEMENT ACTIVITIES, AND WORKED VERY CLOSELY WITH THE
DESEGREGAT ION CENTERS TD ASSURE THAT DESEGREGATING SCHOOLS REQUESTED TRAINING
AND TECHNICAL ASSISTANCE. WE MUST PAY ATTENTION YD THE RESEGREGATION THAT IS
NOW OCCURING. THE COST TO SOCIETY FOR STUDENTS ¥HO DROPPED OUT DF OUR
EDUCATIONAL SYSTEMS, BECAUSE THEY WERE NOT EXPERIENCING ACADEMIC SUCCESS. WAS
NOT OF PRIMARY CINCERN DURING THE 60's AND 70°'s. FOR JOBS WENE STILL
AVAILABLE IN MOST PARTS OF THE NATION FOR THOSE WITHOUT HIGH SCHOOL DIPLOMAS.

MOST RECENTLY, | MUST SAY SINCE THE ISSUING OF REPORTS SUCH AS “THE NATION
AT RISK™, AND SINCE THE BUSINESS COMUNITY HAS BEQUMZ MORE VOCAL TOKARD OUR
EDUCATION SYSTEM--AND TOWARD THI, PRODUCTS WE'RE SENDING INTD THE
NARKZTPLACE--THIS CONCERN HAS EXTENDED TD ONE OF STUDENTS NOT MAKING
SUCCESSFUL TRANSETIONS TD PROOUCY IVE ADUL( LIVES. THIS IS PARTLY OUE TO THE
COMPLEXITY OF QUR TECHNOLOGICAL SOCIETY. THE COST TO SOCIETY OF PERSONS %HO
DO NOT PARTICIPATE PROOUCTIVELY IN THE WORK FORCE MUST NOW BE MORE CONCRETFLY
ESTIMATED. WHAT IS MORE CONCRETE THAN COUNTING MONEY?

THE COST TO THE NATION FOR THESE PERSONS IN FOREGONE EARNINGS AND h.GHER
UTILIZATION OF SERVICES SUCH AS WELFARE, UNEMPLOYMENT COMPENSATION AND OTHER
SOCIAL SERVICES 1S ASTRONOMICAL, DTHER SOCIAL COSTS FzlLATED TO UNF INISHED
EDUCATION CAN BE SEEN BY OUR OVER-CROWDED PRISON SYSTEMS.

MOST OF THESE COSTS WHICH | HAVE NOTED ARE THE DIRECT RESULT OF SOCIETY'S
SACRIFICE OF EQUITY AND OF PROBLEMS RELATED TD THE RESE(REGATION OF OUR
SCHOOLS. BY THE YEAR 2000 IT IS PROJECTED THAT THERE WILL BE A ONE TO ONE
CORRELATION BETWEEN THOSE IN THE WORKFORCE AND THOSE DRAWING PENSIONS.
CLEARLY, THE NEED TD IDENTIFY AND ASSIST OUR CHILDREN IN TODAYS SCHOOLS WHO
ARE AT-RISK OF NOT JOINING THIS EVER WJM)LING WORK FORCE, SHOULD BE A
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PRESSING NATIONAL PROBLEM. PRESSING BECAUSE THE POCKETBOOKS OF ALL AMERICANS,
YOURS AND MINE INCLUDED, WILL BE IMPACTED.

¥E OFTEN HEAR SOME BOAST OF HOW PROGRAMS IN THEIR SCHOOLS HAVE HAD POSITIVE
INPACTS ON STUDENTS LEARNING. 1 SAY SOME HAVE. SCHOOL OFFICIALS ACROSS THE
NATION ARE ABLE TO SAY: "LOXK, OUR SAT SOORES ARE UP." A0, “LOOK, OLR KIDS
ARE READING BETTER." AND, “"LOOK, OUR KIDS ARE ABLE TO MAKE THE CONNECTIONS
BETWEEN THE NEW INFORMATION THEY GAIN AND THE PERSONAL KNOWLEDGE AND BELIEFS
THEY POSSESS."

AND | SAY, “THAT'S ALL WELL AND GOOD." BUT I ALSO ASK, “FHICH KI0S ARE YOU
TALKING ABOUT? WHOSE PROGRESS ARE YOU MEASURING? WHAT STANDARDS ARE YOU
USING?" AND, PERHAPS MOST IMPORTANTLY, “WHO ARE YOU LEAVING CJT?"  PLEASE
READ THE 10 DESEGREGATION ;\SSISTANCE CENTER DIRECTORS® REPORT ENTITLED
URESEGREGATION OF PyBLIC SCHOOLS: THE THIRD GENERATION." IN THIS DOCUMENT
YOU'LL FIND SOME OF THE ANSYERS TO QUESTIONS | JUST POSED AS WELL AS THE TYPES
OF ASSISTANCE THE DESEGREGATION ASSISTANCE CENTERS ARE PROVIDING 7O ADDRESS
PROBLEMS OF RESEGREGATION.

AN ELEMENTARY SCHOOL'S EXPERIENCE PROVIDES A LESSON FOR ALL OF US CONCERNED
ABOUT CONDITIONS WITHIN OUR DESEGREGATED SCHOOL. THIS SCHOOL, LOCATED IN THE
PACIFIC NORTHWEST, WAS INVOLVED IN A TWO-YEAR PROGRAM TO IMPROVE PERFORMANCE
IN LANGUAGE ARTS. AND IMPROVE IT DID.

FROM 1987 to 1988, THE PERCENTAGE OF THE TOTAL SCHOOL POPULATION IN THE TOP
QUARTILE OF THE SCHOOL'S STANDARDIZED TEST SOORES IN LANGUAGE ARTS HAD
INCREASED FROM 23 TO 38 PERCENT. THE FERCENTAGE IN THE LOKESY QUARTILE HAD
DECREASED FROM 23 TO 17 PERCENT. DATA SHOWED THAT MORE STUDINTS WERE
SUCCEEDING AT HIGHER LEVELS IN THIS SCHOOL.
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BUT THAT SUCCESS. WITH ENCOURAGEMENT FROM OTHERS, LED TO MORE INDEPTH
EXAMINATION OF DATA AND AN UNDERSTANDING OF DISCREPANCIES IN PERFORMANCE AMONG
RACIAL GROUPS. SCHOOL OFF ICIALS DISAGGREGATED THE SCHOOLWIDE DATA BY RACE.
WHAT DID THEY FIND?

YHILE ONLY 17 PERCENT OF THE TOTAL SCHOOL POPULATION WAS NOW IN THE LOWEST
QUARTILE. 32 PERCENT OF A MINORITY STUDENT POPULATION PERFORMED AT THIS
LEVEL.

BY DISAGGREGATING TEST DATA BY RACE, THE DISTRICT FOUND THAT ITS BOAST OF
SUCCESS WAS PREMATURE.

DISAGGREGATED DATA NEED TO BE ANALYZED TO ASCERTAIN THE REAL SUCCESS OF ALL
SCHOOL PROGRAMS. FOR SUCCESS NEEDS TO BE MEASURED BY THE ACHIEVEMENT OF ALL
STUDENTS--OR OUTOOMES.

¥E MUST PAY ATTE™"ION TD THE CONTINUING WORK OF THE TEN DESEGREGATION
ASSISTANCE CENTERS WHICH INCLUDES REVISIONS OF DESEGREGATION PLANS. WORKSHOPS
THAT SENSITIZE TEACHERS AND ADMINISTRATORS TO ISSUES OF MULTICULTURAL
EDUCAT 1N, ACADEMIC PERFORMANCE OF MINORITY STUDENTS, SELF-ESTEEM BUILDING.
TRAINING ON RACIAL CONFLICT MANAGEMENT, AND OTHER AREAS OF RACE, SEX AND
NATIONAL ORIGIN EQUITY. )

WE MUST DEMAND THAT SCHOOLS NOT CELEBRATE THEIR SUCCESS UNTIL ALL OF OUR
CHILDREN ARE A PART OF THAT SUCCESS. WE MUST NOT BE LULLED BY THOSE ¥MO SEE
PARENTAL CHOICE DR ANY OTHER PROGRAM AS A PANACEA FOR THE 1'.LS 0¥ EDUCATION.
¥E MUST PERSONALLY LOOK INTO PROGRAMS AND DETERMINE WHY SOME WORK, AND WHY
SOVE DO NOT. AND WE MUST DETERMINE WHAT EFFECT THEY'RE HAVING. ¥E MUST
RECOGNIZE THAT SOME WILL USE REFORM PROGRAMS AS A MEANS TD RESEGREGATE THEIR
SCHOOLS, WHILE OTHERS WILL EXPERIENCE UNINTENTIONAL RESEGREGATION.
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THOUGH MOST OF THE REFORMS ARE FINE IN CONCEPT, THEY MUST BE DRIVEN BY A
STANDARD OF EQUITY THAT ALLOWS ALL STUDENTS TO HAVE THE OPPORTUNITY TO
SUCCEED. TOO OFTEN, DESEGREGATION IS LOST IN EFFORTS TO REFORM SCHOOLS BASED
ON STANDARDS OF COMPETITIVENESS, AGGRESSIVENESS AND SURVIVAL OF THE FITTEST.

FOR EXAMPLE, "SOME" MAGNET SCHOOLS ARE DESIGNED TO PROVIDE A FEW STUDENTS
WITH FAR MORE EDUCATIONAL RESOURCES THAN THOSE ENJOYED BY THE VAST MAJORITY.
WE MUST ASK (BEFORE IMPLEMENTATION) IF THIS TYPE OF PROGRAM CAN TRULY OFFER AN
EQUITABLE SOLUTION TO THE DESEGREGATION PROBLEM WE'RE ATTEMPTING TO ADDRESS OR
WILL IT RESULT IN RESEGREGATION. THIS IS THE TYPE OF QUESTION POSED TO
SCHOOLS BY THE DESEGREGATION ASSISTANCE CENTERS.

| SHUDDER, WHEN | READ COMMENTS SUCH AS "PUBLIC SCHOOL CHOICE WILL FORCE
THE SYSTEM TO PUT COMPETITION BACK INTO EDUCATION...TO UPGRADE THE SECOND-RATE
SCHOOLS OR CLOSE THEM.” WHAT WILL HAPPEN TO THOSE STUDENTS LEFT ATTENDING
WHAT SOME CALL THE "SECOND-RATE SCHOOL?" WILL THIS EFFORT RESULT IN
RESEGREGATION? | SHUMDER, BECAUSE IN A SYSTEM BASED ON SURVIVAL OF THE
FITTEST, WE KNO¥ WHO WILL BE LEFT TO FEND FOR THEMSELVES.

YES, WE ARE EXPERIENCING RESEGREGATION IN OUR PUBLIC SCHOOLS. YES, WE CAN
OVERCOME THIS RESEGREGATION. WITH CONTINUED SUPPORT FROM DESEGREGATION
ASSISTANCE CENTERS, CLOSER ATTENTION TO STUDENT QUTCOMES, AND A HIGHER LEVEL
OF INVOLVEMENT BY THE OFFICE OF CIVIL RIGHTS, WE CAN MOVE MORE QUICKLY TO A
TRULY DESEGREGATED SYSTEM OF PUBLIC ECUCATION.
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This work was performed pursuant to U.S. Department of Education grant
$008745261. The contents of this publication do not necessarily reflect
the views or policies of that agency or of NWRE%. This document is for
internal Northwest Regional Educational Laboratory (NWREL) use only and
must not be duplicated or quoted without consent of the Director of the
NWREL Center for National Origin, Race and Sex Equity.
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REPORT OF DESEGREGATION RELATED COMPLAINTS
IN THE NORTHWEST AND PACIFIC

Prepared By
3 Dr. Ethel Simon-McWilliams
- and
A. Kent Gorham

This report presents information on the following:

1)  The number, type, location and disposition of complaints
filed by, or on behalf of, K-12 students alleging unlawful
discrimination in educational opportunities on the basis of
national origin, race or sex equity.

2)  The number. type, location and disposition of complaints
filed by, or on behalf of, public school personnel alleging
.unlawful discrimination in employment practices.

3) Implications for services from the Desegregation Assistance
Center.

Data presented in this report were furnished by five (5) primary

sources: United States Department of Education - Office of Civil Rights
(OCR) - San Francisco, Seattle and Washington D.C. offices; Office of
Oregon Congressman Ron Wyden and the Oregon State Department of

Education. It should be understood that this report is not exhaustive

but presents information made available at this time. N

The Department of Education's Office of Civil Rights is responsible for
enforcing federal laws which prohibit discrimination baced on race,
national origin., sex, handicap or age in all educational programs. This
enforcement power is authorized by the Title VI of the Civil Rights Act
of 1964, Title IX of the Education Amendments of 1972, Section 504 of the
Rehabilitation Act of 1973 and the Age Discrimination Act of 1975. The
Civil Rights Restoration Act of 1988 restores the originally intended
scope of the aforementioned laws to be institution-wide rather than
progran specific.

The laws require OCR to investigate complaints of discrimination and
conduct compliance reviews in areas where discrimination may be a
systemic problem. When violations of law are found, either by the
primary method of complaint investigations or the secondary method of
compliance reviews and the violator is unwilling to voluntarily correct
the problem, OCR has two (2) enforcement avenues at its disposal. OCR
can: 1) seek the termination of federal funds by bringing the case before
an administrative law judge--a process called issuing a "notice of
opportunity for hearing” or: 2) refer the case to the Department of
Justice which can sue the violator to force compliance with the law.
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Until recently, OCR had been required to conduct investigations according
to certain timeframes and procedures mandated under an order imposed by
the United States Discrict Court for the District o Columbia in Adams v,
Califano (1977) and modified twice in 1983 as a result of Adams v. Bell,
a continuatior of the case.

The Adams order dictated the following timetable for all of OCR's civil
rights complaint investigations and compliance reviews:

Complaint Investigations

OCR must acknowledge a complaint within fifteen (15) calendar days
and inform the complainant whether the complaint is complete or
incomplete.

If the complaint is complete, OCR must notify the complainant within
fifteen (15) days of the receipt of the complaint whether it has
jurisdiction over the allegations and whether an on-site
investigation will be conducted.

1If the complaint is incomplete, OCR must notify the complainant. If
the information required to ccmplete the complaint is not provided
within sixty (60) days, OCR may close the complaint,

Within fifteea (15) days of the receipt of a complete complaint, OCR
must notify the affected institution of the nature of the complaint
and the procedures and laws to be followed in investigating the
complaint, including whether an on-site visit is plananed.

Findings must be issued within 105 days of the receipt of a
complaint.

In cases where a violation of law is found, OCR must bring the
affected institution into compliance within 195 days of the receipt
of the complaint and, if corrective action is not secured by that
time, OCR must initiate enforcement proceedings within 225 days after
the receipt of the complete complaint.

Compliance Reviews

Within ninety (90) days of the date a review commences, OCR must
determine if the affected institution is in compliance with
applicable laws regarding the issue investigated.

1f corrective action is not achieved within 180 days of the
commencement of a review resulting in negative findings, OCR must
initiate enforcement proceedings within 210 days of commencement.

In December 1987, United States District Court Judge John Pratt dismissed
the case, Adams v. Bennett. first filed seventeen (17) years ago by the

NAACP Legal pefense and Education Fund, ruling that the plaintiffs no
longer had legal standing or the right to sue. (See footnote #1)

[Elz:i(:‘ -1.2225 ‘
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Title VI and IX Activity - OCR San Francisco

Tht OCR - San Francisco office reports the following information:
Between February 1984 and November 1987 a total of six (6)
complaints of alleged unlawful discrimination in elementary/
secondary schools were filed against the Hawaii Department of
Education.

In 1984, four {4) complaints were received and all four were Title
VI actions based on race/national origin - Asian/Pacific Islander
{one complaint also involved a charge of sex discrimination -~ Title
IX). Two (2) of the cases were brought by administrative and
managerial staff, one (1) by a staff member for students whose
Primary or Home Language is Other Than English (PHLOTE) and the
fourth was a class action. The issues in the four (4) cases were
alleged unlawful discriminatory conduct in: 1) recruitment,
criteria for selection and training; 2) hiring criteria for
selection. selection process and procedures. assigument of PHLOTE
studeats., language assessment, placement and exit criteria,
qualifications/quality of staff; 3) retaliation and: 4) PHLOTE
identification, languzge assessment, placement, exit criteria and
other assignment of PHLOTE students issue.

In 1985 two (2) complaints were received, both filed by students.
One complaint was based on Title VI - reverse race discrimination
(non-minority white) and the other was based on Titles VI and IX -
the complainant®s status s an Asian/Pacific Islander. non-minority
vhite, reverse discrimina.ion against males. The issues in the two
(2) cases were alleged un.awful discriminatory conduct in: 1)
students rights, retaliation and harrassment and:; 2) criteria for
awards and honors., selection process/procedures and distribution of
awards and honors.

Enforcement Action Taken By OCR - Title VI and Title IX

There were 2 total of six (6) complaints filed with the OCR in San
Francisco and in two (2) instances violations were found to have
occurred and corrective action plans were adopted and are being
monitored.

The reasons given for the remainder of the complaint closu:es
indicated that in three (3) instances no violation was found and
the last case was closed because the complaint was not completed.
(Appendix )
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Title IX Activity - OCR Seattle

" The OCR - Seattle office reports the following information:
Between December 1984 and December 1987 a total of seventeen (17)
complaints of alleged unlawful discrimidation_ in elementarys
secondary schools were filed under Title IX - based on sex. All
but two (2) of the filings were‘by studeants.

In 1984 two (2) complaints were filed, 1985 eleven (11), 1966 one
(1) and 1987 three (3). The most recurring specific charge
brought, it occurred eight (8) times, was in athletics-~the failure
to accommodate effectively the interests and abilities of students
and to eansure that equal opportunity for protscted group members
exists in all aspects of intercollegiate, interscholastic and
intramural sports competition and programs; failure to provide
reasonable and proportional opportunities for obtaining athletic
financial assistance:; provision of special services for student
athletes in a manner that adversely impacts on the opportunities
provided to protected group members.

Four (4) other charges were brought twice. They included: 1)
provision of the necessary athletic equipment, supplies and
facilities for all studeats; 2) the scheduling of games and
practice times; 3) the provision of equivalent opportunity to
travel and equivalent per diem allowances and: 4) the equivalent
provision of publications and other promotional devices, sports
information personnel and access to other publicity resources.
Othcr complaints dealing with athletics included: interest and
abilities of students, assigrment/compensation of coaching staff,
opportunity to receive coaching and other athletics issue.

The following charqes by students appeared only once: criteria for
participation in and selection process and procedures for student
organization/activities: disciplinary criteria for students:
studeat rights; harrassment: academic evaluation/grading; failure
to provide/keep information required by Title 1X; failure to adopt,
implement or adhere to procedures required by OCR; and grievance
procedures/due process.

Also appearing only once were the following complaint issues in the
area of employee rights: hiring; recruitment; selection; criteria
for selection; demotion, dismissal, disciplinary action: other
employee demotion, dismissal or disciplinary issue; employee rights
and criteria for disciplinary action.

1 X1
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Enforcement Action Taken By OCR - Title iIX

While there were seventeen (17) Title IX.complaints filed with the
OCR. in.Seattle, in only one (1) instance was there a violation
found. This was in a three-part complaint filed by a student
alleging: 1) the -failure-to ensure: administrative policies that are
essential to the. provxsxon ot equal educational opportunity and
which are provided in accordance with regulatory requirements and
do not result in discriminatory effect; 2) the failure to adopt,
implement or adhere to admxnxstratxve procedures required by the
regulations which OCR enforces, and; 3) the adoption. publicatioa
ard contisuing .implementation of grievance procedures that
incorporate appropriate due process standards and provide for the
prompt and equitable resolution of complaints alleging discrimina-
tory. action.

The  reasons given for the remainder of the complaint closures
indicate that in seven (7) instances the complaints were withdrawn
after the complainant achieved the changes desired. Two (2)
complaints were not timely and two (2) others were not completed.
In one (1) complaint there was a lack of jurisdiction, in another
OCR had jurisdiction but arother ageacy would process the
complaint. There was no violation found in one (1) complaint and
one (1) charge was found to be pateantly frivolous. In one (1)
instance no reason was given for the closure. (Appendix B)

Title VI Activit

During the szie time period, the Seattle office reports that a
total of thirty (30) complaints of unlawful discrimination in
elementary/secondary schools were filed under Title VI - races
national origin. Twenty (20) of the filings were by students.
seven (7) were by applicant(s)/employ2e(s) and three (3) were
jointly filed by student(s)/applicant(s)/employee(s). For 1984
one (1) complaint is listed, 1985 six (6). 1986 nine (9) and 1987
thirteen (13) (one appears to be a carryover from prior to 1984).

The two most recurring charges brought, which showed up four (4)
times each, were the following: 1) subjecting studeats to harrass-
ment and; 2) selection process and procedures for employment.
Appearing three (3) times each were: 1) disciplinary criteria for
students? 2) corporal punishmeat; 3) hiring ands 4) criteria for
selection/hiring. Showing up twice were: 1) retaliation against
students; 2) assignment to program for gifted and taleanted
studeatss 3) suspension of students:; 4) discriminatory policies
regarding applications for employment: S) discriminatory policies
regarding review and selection of applicants; 6) application
requirements/forms and: 7) methods of recruitment.
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The remaining charges brought by students were: staffing that
perpetuates racial/ethnic identity of schools, programs or classes:
assigament to schools that results in discriminatory effect;
identification, evaluation and placement of students in programs
for the gifted and talented; assignment within schools; criteria
for assignment within schools: expulsion and other discipline
issues; failure to ensure studeats are afforded equal treatment;
failure to keep or provide information required by Title VI;
grievance procedures and due process; irequitable provision of
support services not part of the academic curriculum; financial
assistance and scholarships; criteria for participation in student
organizations/activities and selection process/procedures;
placement of PHIOTE students; criteria for selection to an
education program; placement and referral of students with physical
or mental impairments; academic tutoring; transportation;
distribution of administrative funds that results in inequitable or
discriminatory allocation; and other student rights issues.

The remaining charges brought by employees were: recruitment;
processing applications; employee evaluaticn/treatment; other
employee evaluation/treatment igsues: promotion, demotion/
dismissal/disciplinary action: employee rights: retaliation and
harrassment.,

Enforcement Action Talea By OCR - Title VI

While there were thirty (30) Title VI complaints filed with the OCR
in Seattle, in only one (1) instance did the complainaant achieve
the results desired. On this occasion the complainant was an
employee who withdrew a.two-part complaint alleging the
discriminatory effect of: 1) the standards, rules aand eligibility
requirements for promotion and; 2) the manner in which promotion
criteria is considered and decisions are made.

The reasons given for the remainder of the complaint closures
indicate that in four (4) instances OCR found that it had
jurisdiction, but another agency would process the complaint.
(Either the Justice Department, state or local agency.)

In seven (7) instances the investigations found no violations and
in another seven (7) cases the complaint was not completed. On two
(2) occassions OCR had no jurisdiction over the subjoct matter. In
the remaining cases OCR fourd it had no jurisdiction over the
institution; no jurisdictinn nver the subject matter and referred
the case to another agency. cie complaint was not timely; the
complaint was withdrawn with. -t benefit to the complainant; and the
complaint was patently frivolous. There are four (4) complaints
which remain open. (Appendix C)
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Compliance Reviews

For fiscal years 1984 through November 1987, OCR in Seattle
conducted 2 total of twelve (12) compliance reviews, three (3)
Title IX and nine (9) Title VI.

One (1) Title IX compliance review was conducted in 1985 in Oregon
at which time a violation was noted and a correction letter sent.
In 1986 two (2) Title IX compliance reviews were held in 2laska and
no violations were noted.

One (1) Title VI compliance review was conducted in Washington in
1984 at which time a violation was noted and a correction letter
sent. In 1985 three (3) reviews were conducted, violations-.were
noted in two (2) instances and correction letters sent to Idaho and
Oregon. No violations were noted in Washington. In 1986 four (4)
reviews were conducted, two (2) in Alaska and one (1) each in Idaho
and Oregon. The reviews found no violations. In 1987 one (1)
review was held in Washington with a finding of no violations.
Curreatly two (2) reviews remain open in Oregon and two (2) in
Washington.

IIXI. The following general information, obtained during a telephone
conversation with the Department of Education/Office of Civil
Rights in Washington, D.C. and due to be submitted to Congress in
March, concerns all (elementary/secondary and post secondary) OCR
national enforcemeat activities for fiscal years 1987 - received
1,971 complaints/closed 2,197 and initiated 276 compliance
reviews/closed 2765 1986 - received 2,649 complaints {cf which 515
were brought by a single complainant)/closed 2,796 (of which 641
involved a single complainant) and initiated 196 conpliance
rev_.ews/closed 2087 1985 - received 2.240 complaints/closed 2,045
and initiated 289 compliance reviews/closed 301; 1984 - received
1,934~ complaints/~closed "1,966 and initiated 220 compliance
reviews/closed 224; 1983 - received 1,946 complaints/closed 2,264
and initiated 287 compliance reviews/cloted 281. All of tha
closure numbers include action taken in the particular fiscal year
and cerryovers from previous yearcs.

The reasons given for both complaint and compliance review closures
fall into five (5) categories: Administrative Closures*; No
Violation: Corrective Action Secured; Administrative  Enforcement
Proceedings; and Referrals to the Justice Department.

*Administrative Closure could be based on any one of seventeen (17)
reasons, examples of which include: no jurisdiction over the
institution, complaint not timely, complainant cannot be located.
complaint patently frivolous or complaint not completed.

o 133
ERIC

Aruitoxt provided by Eic:




iv.

ERIC

Aruitoxt provided by Eic:

129

Regarding Complaints, in 1987 there were 1,052 Administrative
Closures, 534 findings of No Violatiom., 611 Corrective Action
Secured, 3 Administrative Enforcement Proceedings and 4 Referred to
the Justice Department; in 1986 there were 1,349 Administrative
Closures, 494 findings of No Violation, 945 Corrective Action
Secured, 9 Administrative Enforcement Proceedings and -0~ Referred
to the Justice Department: in 1985 there were 776 Administrative
Closures, 610 findings of No Violation, 654 Corrective Action
Secured, 20 Administrative Enforcement Proceedings and ~0- Referred
to the Justice Department! in 1984 there were 729 Administrative
Closures, 578 findings of No Violation, 639 Corrective Action
Secured, 22 Administrative Enforcement Proceedings and 3 Referred
to the Justice Department: in 1983 there were 877 Administrative
Closures, 613 findings of No Violation. 618 Corrective Action
Secured, 2 Administrative Enforcement Proceedings and 17 Referred
to the Justice Departmant.

Regarding Compliance Reviews, in 1987 there were 3 Administrative
Closures, 67 findings of No Violation and 206 Corrective Action
Secured; in 1986 there were 5 Administrative Closures, 59 Findings
of No Violation, and 145 Corrective Action Secured; in 1985 there
were 5 Administrative Closures, 82 findings of No Violation and 214
Corrective Action Secured; in 1984 there vere 2 Administrative
Closures, 60 findings of No Violation and 159 Corrective Action
Secured; in 1983 there were 3 Administrative Closures, 82 findings
of No violation and 196 Corrective Action Secured.

Documents supplied by Congressman Wyden's office reveal that on
September 29, 1987, the Cormittee on Govercment Cperation - United
States House of Representatives - approved and adopted a report
entitled “Failure and Fraud In Civil Rights Enforcement by the
Department of £ducation” (House Report 100-334). The findings in
this Committee report are extremely important., to say the least, as
one goes ahout weighing-the accuracy and validity of the
information reported by the OCR‘s San Francisco and Seattle Regions.

The most pertinent and poignant aspects of the Committee report are
as follows:

A. "Because OCR has demonstrated a historic recalcitrance towards
enforcing civil rights laws, the office is virtually
controlled by the Adams decision...(p. 4)

B. Until the 1983 order in Adams, OCR did not seek enforcement in
individual cases where violations of law were found and after
the 1983 order was issued OCR used new and innovative methods
to circumvent the order. Ome such ruse involved referring
cases to DOJ, which was not covered by the Adams order...(p. 6)
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In September 1986 the Justice Department filed a report with
the Adams court, informirg the court that some employees of

the Region I offica (Boston) of OCR might have engaged in the
practice of backdating documents or failing to follow internal
procedures required to track processing of complaints...(p. 37)

Backdating was later dincovered in OCR regional offices
nationwide indicating a systematic problem that may have
eminated from the Central office as an unwritten policy...
{p. 39)

In regard to the backdating, discrepancies were found in seven
(7) of twenty (20) cases in Regions X and IX (Seattle and San
Francisco)...(p. 40)

The Adams order permits a cortain percentage of cases to be
“tolled", that is, to waive the time requirements if there are
legitimate reasons for the investigation to be delayed, such
as the unavailability of a witness. The OCR internal review
found that the tolling privilege was routinely abused. Cases
were &/stematically tolled when a recipient operating in good
faith simply could not meet OCR's timeframe for providing
information or was otherwise delayed in providing
information. In such circumstances Regioas IX and X
incorrectly invoked the “witness unavailability tolling
provision”“...{p. 40)

Another serious infraction committed by OCR involved
contacting complainants and persuading them to withdraw
complaints for the sole purpose of meeting Adams due
dates..."(p. 41)

“The committee does not believe OCR or the Department of
Education/Inspector General conducted a thorough investigation
of the backduting of -documents, improper tolling.of
investigative cases. and the improper persuasion of
complainants to drop charges of discrimination. Each of their
activities was intended to dupe the United States Federal
District Court in the Adams case and may have resulted in
delays or inaction in cases of illegal discrimination. DOE
does not know the extent of the problem, if it continues, or
even if investigations were halted of ca.es involviag
violations of civil rights laws. Given the high perceatages
of cases found to be associated with these activities, the
committee believes OCR should require its staff to determine
how many files were involved in improper actions and what was
the involvement of Central Office staff,” (Committee
Recommendations, p. 43)
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The Oregon Depeartment of Education (CDOE) waz able to supply
information for the period of July 1987 .> the present conceraning
the number and type of requests for asdistance it has received.
Since July ODOE has hsd eight (8) telephone contacts with school
districts, six (6) calls were related to sex equity concerns
(sports offerings) and one (1) call was related to race - 2 sudden
and large influx of black students to 8 school district. Xaforma-
tion related to similar activity based on wationzl origin is not
svailable at this time.

In addition to contacts with OCR, Congressman Wydea and Oregoa DCZ,

four (4) of the DACs were coatacted to determine if and how they

had compiled information of a8 similar nature related to OCR

enforcement efforts in their regions. One DAC reported that it is

now setting up a system to track parallel activity in all three (3)

areas (national origin, race and sex) and that while the federal
government iz somewhat inactive the information which is available .
is provided by the state educational ageacies. Data are not now

compiled by other DACs.

Conclusions

1. The December, 1987 action of U.S. District Court Judge John
Pratt in dismissing the case Adems v. Beanstt was &
substantial blow to the cause of desegregation. The sifect of
thigs dismiceal was to remove & previously existing order which
required the Office of Civil Rightz (OCR) to lavestigate
complaints expeditiously.

2. While the Office of Civil Rights had been required tc handle
complaints expeditiously from 1972 to 1987, its actual
performance in this respect is somewhat suspect. On the
national level this was documented in a publication of the
United-States-House-of Representatives-Committee on Government
Operations (House Report 100-334) dated September 29, 1987.
Given the dismissal of Adams v. Bennett {t seems there is one
less incentive to improve in this respect.

3. The San Francisco and Seattle offices of OCR certainly do not
appear to have been very vigorous in their investigation of
civil rights cases. Although the OCR data appear to be of
imperfect quality, they leave the impression that the San
Francisco and Seattle offices may have been less vigorous than
OCR offices as & whole nationwide. This suggests:

a. They may not provide leadership in furthering the
cause of civil rights. That leadership will have to
come from somewhere else.

b. The lack of quality dats hurtz the cause of civil
rights. The improvement of the quality will have to
come from somewhere other” than OCR.
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4. State Departments of Education and other education agencies
contirue to express feelings that there are many unmet needs
in the area of desegregation of education. However. these
needs are not clearly based on documented cases. Again, there
is & data problem. Education agencies may be unable to solve
that data problem by themselves.

5. The Dasegregation Assistance Centers have a continuing
important role in providing leadership and providing
assistance in matters of educational desegregation and civil
rights. The need to exercise that leadership and provide
assistance is increased by the apparent reluctance of OCR to
do so.

6. The Desegregation Assistance Ceaters need to take vigorous
steps to develop a system of tracking cases and aggregating
data which will pe useful for strategic purposes as well as
for helping with the individual cases. Without clear
documentation it will be extremely difficult to document
additional needed efforts in the educational desegrecation
field.

7. The Desegregation Assistance Centers currently have a unique
opportunity and responsibility to take the actions suggested
in Conclusions 5 and 6 above.

Many challenges and opportunities lie ahead for continued DAC
assistance. What follows is a summary of information which forms
the foundation for some unanswered questions and future DAC
activities in the region.

In submitting its Grant Application to serve as the Desegregation
Assistance Center for Region J, U.S. Department of Education's
Region X and portions of Region IX, the Laboratory included the
following information from the Seattle and San Francisco offices of
OCR related to major civil rights conceras and Corrective Action
Plans. and concerns mutually identified by the DAC and SEAs:

A. Northwest and Alaska - OCR Seattle

- Availability and access to athletic programs for women

~  Overrepresentation of minorities, especially Blacks, in
special education classes

- Availability of bilingual programs for language
minorities, especially Spanish speaking

- Proper identification, asse t aand pla

- English proficient studeats

- Discriminatory disciplinary procedures for minorities,
particularly Blacks

- Lack of sensitivity, knouledge and understanding of
teachers of cultural and ethnic characteristics

-  Lack of understanding of non-minority students of minority
cultural and ethnic groups

of limited
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Hawaii - OCR San Francisco -

Overrepresentation of limited English proficient students
in special education classes

Failure to adequately assess and evaluate language
proficiency of students

Failure to have a system for evaluating language
proficiency of students before placement in special
education classes

A disproportionate number of limited English speaking
students in vocational education .

Guam - OCR San Francisco

Disproportionate number of limited English proficient
students were enrolled in vocational education programs

E. Mutual areas of concern identified by the DAC and Idaho SEA
included:

Instructional capacity building to meet the needs of
minority school children

Human relations training and technical assistance aimed at
reducing racial conflict in Idaho's schools

Development of educational processes that lead to
integrated assignment of students in both the school and
classroom levels

Elimination of cultural and linguistic bias and barriers
in curriculum and instructional treatment

Parent and community participation in the educational
process of school children

Adoption of squitable employment opportunity and
procedures that would encourage minority recruitment and
promotion

Yet, OCR in Seattle indicates not a single complaint being
- filed in the last three years uander Title VI or Title IX and
only one (1) Title VI compliance review.

C. Mutual areas of concern identified by the DAC and Oregon SEA
included:

Promotion of equitable employment opportunity and
procedures that encourage minority recruitment and
promotion

Elimination of differeantial treatment of minorities in the
disciplinary process

Parent and community participation in the educztional
process of school children

Provision of inservice to districts regarding minority “at
risk youth"

Inclusion of desegregation needs in Oregon's Action Plan
for Excellence

12
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Yet, OCR in Seattle reports that only two (2) Title VI and two
(2) Title IX complaints were filed during the last three
years, one (1) Title IX and two (2) Title VI compliance
reviews,

Mutual areas of concern identified by the DAC -and Alacka SEA
included:

-  Multicultural bias/fair curriculum offerings

~ Development of human relations training activities that
would facilitate racial harmony in the schools

-~  Multicultural education training and technical assistance

- Technical assistance that will provide clarity to the
early leavers problem

- Assurance of equal access to educational opportunity

~ Development of desegregation plans under Title VI and
resolution of problems resulting from the implementation
of those plans

-  Pareat training

~  Adoption of equitable employment opportunities and
procedures that would encourage minorities and women

Yet, OCR in Seattle notes that not a single complaint was
filed in the last three years under Title IX, while six (6)
complaints were brought under Title VI. During the same time
period two (2) Title IX and two (2) Title VI compliance
reviews were conducted,

Mutual areas of coacnrn identified by the DAC and Washington
SEA included:

- Disproportionality of racial groupirgs to specific
curricular offerings

- Disproportionality of minority student assiganments to
special evaluation

- Unequal student disciplinary treatment

- Human relations training needs to resolve racial coanflict

- Desegregation plan development and resolving problems
occasioned by desegregation

=  School district staff inservice to assist minorities and
females in the educational process of children

-~ Need to promote awareness regarding interactive behaviors
between teachers and students

- Adoption of equitable employment opportunities that would
encourage minority promotion

By far, Washington outpaced its border states. The OCR in
Seattle reports that in the last three years, fifteea (15)
Title IX and tweaty-one (21) Title VI complaints wore filed.
yet there were no Title IX and only three (3) Title VI
compliance reviews conducted.
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P, Primary areas of need identified by the DAC and Pacific school
systems included:

Hawali

- Continued training in identification, assessment and
placement of LEP students

- Multicultural education and parent involvement

~ Teaching English in the content areas

- Working with non-English proficient students in the regular
classroom

- Continued training in equity issues involved in equitable
classroom management techniques

Samoa

~ Strategies for teaching English in the content areas

~ Language development programs in the primary grades

- Equitable classroom management techniques for new and
uncredentialed teachers

Trust Territories

- Equitable classroom management techniques

~ Disciplinary practices

~ Assessment of student language proficiencles

~ Equity awareness in chrricular and instructional strategies

- Identifying bias in-textbooks and imstructional materials

- General.awareness.of discriminatory practices by all school
personnel

Northern Marianas

~ Equitable classroom management techniques

- Identification, asgessment and placement of limited English
proficient students

~ Teacher Expectations of Student Achievement and Gender
Expectations of Studen% Achievement workshops

- Egquitable counseling programs -and techniques

Palau

~ Assessing English proficiency and student placement

- General awarensss for school personnel and parents of
desegregation related issues

Guan

~ Identification of bias in textbooks and other materials
~ Equitable counseling techniques

-~ Equitable disciplinary procedures

- Development of programs for LEP students
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Yet, OCR in San Francisco Feports that only two (2) Title IX
and four (4) Title vI complaints were filed in ths last
three-and-a- half years and all six (6) complaints were filed
against the Hawaii Department of Education, Not a single
complairt originated in ejther Samoa, the Trust Territories,
Horthern Marianas, Palau or Guam. During the same time
period, one (1) compliance review was conducted in Hawaii.

The remarkably few number of corplaints filed and violations found
in Regions IX and x sSuggest one of a number, or combination, of
occurrences:

1) SEAs and LEAs have made great strides in correcting and
improving equal educational opportunity concerns so that few,
if any, protected grouP members believe they have been
discrizinated against and sought relief ‘through the Office of
Civil Riohts,

2) OCR's monitoring activities have resulted in improved
conditions throughout the regions.

3) Aggrieved pergons may have sought relief through state or
local antidiscrimination laws.

4) OCR persuaded complainants to withdraw complaints or engaged
in other serious infractions noted in the Cormittee cn
Governrent Operations Report, "“Failure and Fraud...” (see
pPages 8 and 9 herein).

5) "[One] factor that leads state and local education officials
to resist data collection efforts or provide low-quality
responses is the desire to avoid enforcement actions or
embarrassent.” (Rand Corporation - Politics of Educational
Data Collections - P, T. Hill)

6) Individuals were disciminated against, dig aot realize it and,
therefore, never sought enforcement of laws designed to
Protect their right to equal educational opportunities.

Whatever the reasons are, there is strong evidence that 211 of ths
above have contributed, ip varying degress, to the relative
inactivity in the number of complaints filed and violations found
in the regions.

With this in mind, the following areas should serve as the minimum

focal points for continued training and technical assistance
activities in paAC Region J:
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Title IX - Sex Equity

1)

2)

3)

4)

5)

6)

School Personnel Understanding - The development of programs
to increase the understanding of public school personnel
concerning the problem of sex bias in education and to avoid
this bias in their work.

Problem Resolution - The identification and resolution of
educational problems that have arisen, or that may arise, in
meeting the requirements of Title IX (and, in connection with
that activity, of state laws prohibiting discrimination on the
basis of sex in education).

Parent/Student ldentification « The preparation and
dissemin2tion to parents and students of materials explaining
the requirements of federal and state laws.

Staff Recruitment - The requirements of women and men for
employment in public schools in positions in which they are
underrepresented.

Employment Practices - The development of procedures for
preventing discrimination on the basis of sex in public school
employment practices such as hiring, assigament, promotion,
transfer, termination, and payment.

Resource Identification - The identification of federal, state
and other resources that would assist in sex desegregation,
except that the recipient may not assist in the preparation of
applications for financial assistance.

Title VI - Pace/Nationzl Oriqin

1)

2)

3)

4)

Problem Resolution - The identification of educational
problems that have arisen, or may arise, from the
implementation of 2 race desegregation plan or in meeting the
raquirements of Title VI relating to discrimination on the
basis of national origin.

Community Support - The development of methods of eacouraging
students, parent and community support for, and involvement
in, the race desegregation process.

Staff Recruitment - The requirements of women and men for
employment in public schools in positions in which they are
underrepresented.

Employment Practices - The development of procsdures for
preventing discrimination on the basis of race/national origin
in public school employment practices such as hiring,
essigoment, promotion, transfer, termination, and payment.
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5)

6)

7)

8)

9)

10)

11)

12)

13)

138 :

Student Assignments - The development of procedures to prevent
student assignments within public schools (including
assigoments to ability groups) that discriminate on the basis
of race/national origin.

Disciplinary Procedures - The development of disciplinary
procedures that do not discriminate on the basis of race/
national origin. .

Civil Rights Related Requirements - Meeting other civil rights

related requirements of the Emergency School Aid Act.

Student Participation - The development of methods of
encouraging the participation of students of all races in
school activities.

Human Relations - The development of human relations
activities designed to facilitate racial harmony in public
schools.

Parent/Student Communication - The preparation and
dissemination of m2terial explaining the requirements of
federal and state laws to parents and students in their
dominant language.

Bias in Curriculum Material - The ideatification of
stereotypes in textbooks and other curricular material and the
development of methods of countering their effects on studeats.

Lanquage Assessment - The davelopment of procedures to
identify students whose dominant laanguage is not English and
to assess their English language proficiency (and before
placement in special education classes.)

Resource Identification - The identification of federal, state
and other resources that would assist in race/national origin
desegregation, except that the recipient may not assist in the
preparation of applications for financial assistance.

' On October 19, 1970. the NAACP Legal Defense and Education Fund filed
suit alleging six different causes of action charging the Department of
Health, Education and Welfare (HEW) with refusing to taks action against
school districts under court order requiring desegregation; refusing to
enforce Title VI agaianst higher education systems; refusing to initiate
enforcement proceedings against school districts that had reaneged on
existing desegregation plans; refusing to terminate Federal funds to
school districts that had been the subject of enforcemeant proceedings for
more than two years’ and refusing to abide by Supreme Court decisions in
evaluating desegregation plans. (Adams v. Richardson)

2006m
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Recipient:
Date:

General Basis:
Employee Type:
Issue(s):

Finding(s):

Recipient:
Date:

General Basis:
Employee Type:

Issue(s):

140

APPENDIX A

SAN FRANCISCO-OCR/DOE

Elementary/Secondary

Hawaii - Department of Education
May 29, 1984
Asian/Pacific Islander and Sex

Administrative and Managerial Staff

(1) Discriminatory policies, practices or
procedures related to the process of
identifying and attempting to persuade persons
to apply for employment; recruitment practices
that have the effect of giving preferential
treatment to nonprotected group members or
result in disproportionate employment of
comparison groups.

(2) Tests, standards, rules or eligibility
requirements that must be met in order for a
person to be considered for employment.
Examples: Past experience or training, test
scores, recommendations,

(3) Opportunities to pursue training or other
methods of job-related development. Examples:
Payment of tuition, leaves of absence or
sabbaticals.

No

violation.

Hawaii - Department of Education

February 29, 1984

Asian/Pacific Islander

Instructional Personnel for students whose
Primary or Home Language is Other Than English
{PHLOTE)
(1) patterns and practices for assignment of
staff to schools, institutions, programs,
classes and educatiénal activities in a manner
that perpetuates raqial or ethnic identity.

(2) The provision of comparable qualified staff
to each school, institution, program and

class.

Examples: Qualifications of bilingual

instructional personnel, teacher certification,
in-service training of staff.

fes-S
LR




II.

III,

E. 1Issue(s):

F. Finding(s):

A. Recipient:

B. Date:

C. General Basis:
D. Employee Type:
E. Issue(s):

141

(continued)
(3) Tests, standards, rules or eligibility

‘requirements that must be met in order for a

person to-be considered for employment.
Examples: Test scores, past experience or
training.

(4) The manner in which gelection criteria are
considered and employment selections made.
Examples: Rating of applications, composicion
of decision-making committee, numerical limits
or gquotas.

(5) Failure to identify and provide adequate
instruction for limited English proficient
students (LEPS) through the language they can
understand best, as well as effective
instruction in English until gtudents are able
to function effectively in regular programs;
discriminatory treatment of such students.

(6) The process and procedures by which ‘a
recipient assesses the degree of linguistic
function or ability (language proficiency in
both English and the native lenguage) of each
student so as to place the student in:i
category by language proficiency. Examples:
Relative language proficiency tests, structured
bilingual interviews.

(7) The procedures used to identify the nature
and extent of each student's educational needs
and to prescribe and implement an appropriate
education program”that will satisfy the
diagnosed educational needs.

(8) Criteria by which students are exited
(transferred to the regular education program)
from a transitional bilingual educaton program.
Violation found and a corrective action plan
adopted and being monitored.

Hawaii - pepartment of Education

april 24, 1984

National Origin

Student/Class Action

(1) The process or procedures by whicp a,
recipient identifier each student's primary or
home language. Exa.ples: Home visits, teacher
observation.

el
N
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III. E.

IV. a,

c.
D.
E.

c.
D.
E.

Isgue(s):

Finding(s):

Recipient:
Date:

General Basis:
Employee Type:
Issue(s) :

Finding(s):

Recipient:
Date:

General Basis:
Employee Type:
Issue(s):
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(continued)
(2) The process and procedures by which a

‘recipient agsesses the degree of linguistic

function or ability (language proficiency in
both English and the native language) of each
student so as to place the student in a
category by language proficiency. Examples:
Relative language proficiency tests, structured
bilingual interviews.

(3) The procedures used to identify the nature
and extent of each student's educational needs
and to prescribe and implement an appropriate
education program that will satisfy the
diagnosed educational needs.

{4) criteria by which students are exited
(transferred to the regular education program)
from a transitional bilingual education program.
(5) Other PHLOTE issue.

Violation found and corrective action plan
adopted and being monitored.

Hawaii - Department of Education

May 29, 1984

Asian/Pacific Islander

Administrative and Managerial Staff
Intimidation, coercion, or threatening of an
employee because he/she has made a complaint,
testified or participated in an investigation
or proceeding in relationship to alleged
discrimination by the recipient.

No violation.

Hawaii - Department of Education

March 7, 1985

Race/Non-Minority White

Student

(1) Failure to ensure that student/
beneficiaries are afforded their rights to
equal treatment in a nondiscriminatory manner
and are not subjected to retaliation for making
or assisting in a discrimination complaint.

(2) The intimidation, coercion or threatening
of a student/beneficiary because he/she has
made a complaint, assisted or participated in
an investigation or hearing in relationship (o
alleged discrimination by the recipient.




vI.

2024m
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A,
B.
C.

E.

F.

Issue(s):

Finding(s):

Recipient:
Date:
General Basis:

Employee Type:
Issue(s):

Finding(s):
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(continued)

(3) The subjecting of student/beneficiaries to
improper conduct that is a term of receiving
services or benefits; improper ¢ ° intimidating
conduct that substantially interferes with the
equitable delivery of services or benefits.
Examples: Sexual harrassment, racist or sexual
remarks made by an instructor in the classroom.
No violation.

Hawaii - Department of Education

July 9, 1985

Asian/Pacific Island, Non-Minority White, Male
(reverse discrimination)

(1) policies, standards and requirements that
must be met in order for a student/beneficiary
to be considered for an award, honor or prize.
Examples: Teacher recommendations, special
talents or abilities.

(2) The manner in which selection of student
beneficiaries for awards and honors are made.
Examples: Composition of decision-making
committee, rating of candidates.

(3) Procedures for ensuring that the overall
distribution of awards and honors does not have
a discriminatory effect or disproportionate
impact on protected group members.

No violation.

[ —
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APPENDIX B

SEATTLE-OCR/DOE - TITLE IX

Elementary/Secondary

I, A. Recipient:
B, Date:
C. General Basis:
D. Employee Type:
E. Issue(s):

F. Finding(s):

11, A. Recipient:
B, Date:
C. General Basis:
D. Employee Type:
E. Issue(s):

P, Pinding(s):

ERIC

Aruitoxt provided by Eic:

East Valley School District #361

December 31, 1984

Sex

Student/Staff

(1) Athletics - failure to accommodate
effectively the interests and abilities of
students and to ensure that equal
opportunity for protected group members
exists in a1l aspects of intercollegiate,
interscholastic and intramural cports
competition and programs; failure to
provide reasonable and proportional
opportunities for obtaining athletic
financial assistance; provision of special
services for student athletes in a manner
that adversely impacts on the
opportunities provided to protected group
membears.

(2) Equivalent assignment and compensation
of coaching staff. Examples: Salary,
fringe benefits, leave, training, duration
of contract.

(3) The provision of equal opportunity to
receive coaching benefits and gervices in
overall athletic program. Examples:
Participation/coach ratio.

Complaint not timely.

Salem School District 24J

December 31, 1984

Sex

Student

Discriminatory policies, practices,
procedures or standards uysed to mesfsure
academic performance or achievement; or
that have a disproportionate impact on
protected grzoup members; failure to ensure
that students/beneficiaries are afforded
their rights to equal treatment in a
non-discriminatory manner and are not
subjected to retaliation for making or
assisting in a discrimination complaint.
Complaint patently frivolous.




III.

Recipient:
Date:

General Basis:
Employee Type:
Issue(s):
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Tacoma School District #10

January 30, 1985

Sex

Student

(1) Provision of the necessary athletic
equipment, supplies and facilities for all
students. Examples: Uniforms, instructional
Cevices, practice and competitive facilities.
(2) Scheduling of games and practice times.
Examples: Number of competitive events, time
of day events and practices are scheduled,
pre and post-season competition.

(3) Provision of equivalent opportunity to
travel and equivalent per diem allowances.
Examples: Modes of transportation, housing

1v.

O

IE

RIC

Aruitoxt provided by Eic:

Finding(s):

Recipient:
Date:

General Basis:
Employee Type:
Issue(s)s

Finding(s):

Recipient:
Date:

General Basis:
Employee Type::

Y
pet

furnished during travel, dining arrangements.

{4) Equivalent ProviEToR 0f"Bublications®and cemmemmmmmm
other promotional devices, sports informa-

tion personnel and access to other publicity

resources. Examples: Provision of

cheerleading.

Unknown.

Mercer Island School District #400

February 20, 1985

Sex

Student

Athletics = failure to accommodate
effectively the interests and ebilities of
students and to ensure that equal
opportunity for protected group members
oxists in 21) aspects of intercollegiate,
interscholastic and intramural sports
competition and programs; failure to provide
reasonable and proportional opportunities
for cbtaining athletic financial assistance:
provision of special services for student
athletes in a manner that adversely impacts
on ‘the opportunities provided to protected
group members.

Complaint withdrawn, complainant achieves
results.

Bellevue School District #405
February 20, 1985

Sex

Student
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v. E. Issue(s): Athletics - failure to accommodate
effectively the interests and abilities of
students and to ensure that equal
opportunity for protected group members
exists in’all aspects of intercollegiate,
interscholastic and intramural sports
competition and programs; failure to provide
reasonable and proportional opportunities
for obtaining athletic financial assistance;
provision of special services for student
athletes in a manner that adversely impacts
on the opportunities provided to protected
group members.

F. Finding(s): Complaint withdrawn, complainant achieves
results.
VI AT Recipienty =], akesWashington«SchoolsDistr.ict
B. Date: February 20, 198S

C. General Basis: Sex

D. Employee Type: Student

E. 1Issue(s): Athletics - failure to accommodate
effectively the interests and abilities of
students and to ensure that equal
opportunity for protected group members
exists in all-aspects of intercollegiate,
interscholastic and intramural sports
competition and programs; failure to provide
reasonable and proportional opportunities
for obtaining athletic financial assistance;
provisicn of special services for student
athletes in a manner that adversely impacts
on the opportunities prcvwided to protected
group members.

F. Finding(s): Complaint withdrawn, complainant achieves
results.
VII. A. Recipient: Northshore School District $417
B. Date: February 20, 1985

C. General Basis: Sex

D. Employee Type: Student

E. Issue(s): Athletics - failure to accommodate
effectively the interests and abilities of
students and to ensure that equal
opportunity .for orotected group members
exists in all a.pects of intercollegiate,
interscholastic and intramural sports
competition and programs; failure to provide

152,
ERIC

Aruitoxt provided by Eic:
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VII. E. Issue(s): (continued) reasonable and proportional
o opportunities for obtaining athletic
financial assistance; provision of special
services for student athletes in a manner
that adversely impacts on the opportunities
provided to protected group members.

F. Finding(s): Complaint withdrawn, complainant achieves
results.
VIII. A. Recipien:: Issaquah School District #411
B. Date: February 20, 1985

C. General Basis: Sex

D. Enployee Type: Student

E. Issue(s): Athletizz - failure to accommodate
efZectively the interests and abilities of
students and to ensure that equal
opportunity for protected group members
exists in 21l aspects of intercollegiate,
interscholastic and intramural sports
competition and programs; failure to provide
reasonable aﬂé‘ﬁ?BES?ETthl‘opportunities,__________i‘—
for obtaining athletic financial assistance:
provision of special services for student
athletes in a manner that adversely impacts
on the opportunities provided to protected
group members.

F. Finding(s): Complaint withdrawn, complainant achieves
results.
!- ¥, 2. RzTisient: Egeteisce Sutholic iigh schosl
B. Date: February 20, 1985

C. General Basis: Sex

D. Employee Type: Student

E. 1Issue(s): Athletics - failure to accommodate
effectively the interests and abilities of
students and to ensure that equal
opportunity for protected group members
exists in all aspects of intercollegiate,
interscholastic and intramural sports
competition and programs; failure to provide
reasonable and proportional opportunities
for obtaining athletic financial assistance;
provision of special services for student
athletes in a manner that adversely jmpacts
on iue opportunities provided to protected
group members.

F. Finding(s,: Complaint withdrawn, complainant achieves
re3ults. -

ERIC

Aruitoxt provided by Eic:




Recipient:
Date:

General Basis:
Employee Type:
Issue(s):

Findirig(s) :
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Tacoma School District #10

March 27, 1985

Sex

Student

(1) Provision of necessary athletic
equipment, supplies and facilities for all
students. Examples: Uniforms, sports-
specific equipment and supplies, locker
rooms.

(2) scheduling of games and practice
sessions. Examples: Number of competitive
events, number and length of practice
opportunities.

(3) Provision of equivalent opportunity to
travel and equivalent per diem allowances.
Examples: Modes of transportation, length of
stay.

(4) Equivalent provision of publications and
other promotional devices, sports informa-
tion personnel and access to other publicity
resources. Examples: Provision of
cheerleading.

Corplaint withdrawn, complainant achieves
results.

X, A,

B.

c.

D,

E.

F.

XI. A,

B.

c.

D.

E.

F.
Q
ERIC

Recipient:
Date: -
General Basis:
Employee Type:
Issue(s):

Findin3j(s):

Welipinit SChGG1~DiStEict™
April 15, 1985

Sex

Student

(1) Failure to accommodate effectively the
interasts ard abilities of ctudents and to
ensure that equal opportunity for protected
group members exists in all aspects of
intercollegiate, interscholastic and
intramural sports competition and programs:
failure to provide reasonable ai
proportional opportunities for obtaining
athletic financial assistance; provision of
special services for student athletes in a
manner that adversely impacts on the
cpportunities provided to protected group
members.

(2) Other athletic issues.

Investigation found no violation.

;1 e, -
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XII.

XIII.

A,
B.
Cc.
D.
E.

Recipient:
Date:

General Basis:
Employee Type:
Issve(s):

Finding(s):

Recipient:
Date:

General Basis:
Employee Type:
Issue(s):
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Renton School District

June 4, 1985

Sex

Student

(1) Failure to orovide or keep information
required by Title IX regulations, failure to
maintain confidentiality of records.

(2) Failure to adopt, implement or adhere to
administrative procedures reduired by
regulations enforced by OCR.

(3) The adoption, publication and continuing
irplementation of grievance procedures that
incorporate appropriate due process
standards and provide for the prompt and
equitable resolution of complaints alleging
discriminatory action. Examples:
Opportunity for hearing, notice of
opportunity for parental participation,
review procedures.

Violation corrected, remedial action
conpleted.

Federal Way School District

June 17, 1985

Sex

Student

(1) 2olicies, practices or procedures

ERIC

Aruitoxt provided by Eic:

155,

regarding the hiring of employees that
résilt~in-the-exclusion of protected group
mepbers: discriminatmthat“*—*————-
result in identifiable patterns of
enployment regarding comparison groups:
hiring practices that have a discriminatory
effect or disproportionate impact on
protected group members.

(2) Discriminatory policies, practices or
procedures related to the process of
idencifying and attempting to persuade
persons to apply for employment: recruitment
practices that have the effect of giving
preferential treatment to nonprotected group
members or result in disproportionate
employment of comparison groups.

(3) Practices and procedures used in
attempting to persuade persons to apply for
employment with an education program or
institution and the treatment afforded
prospective employees. Examples:
Recruitment team composition, assigned roles
of r:cruitment team.




X1I1. E.

Issue(s):

Finding(s):
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X1v. A.
C.

D.
E.

O

Recipient:
Date:

General Basis:
Employee Type:
Issue(s):

Finding(s):

151

{continued)

(4) Discriminatory policies, practices or
procedures regarding the review of
applicants and the determination or
selection of those persons to be hired;
selection policies or practices that have
the effect of excluding protected group
members, have a discriminatory impact on
protected groups or result in dispropor-
tionate employment of comparison groups.

(5) Tests, standards, rules or eligibility
requirements that must be met in order for a
person to be considered for employment.
Examples: Past experience or training, test
scores, recommendations.

(6) Discriminatory policies or practices
that result in the disproportionate
demotion, discipline and/or dismissal of
comparison groups: demotion, dismissal
and/or discipline policies or practices that
have a discriminatory effect on protected
group members. Examples: Layoffs, position
downgrading, prohation.

(7) Failure to ensure that employees are
afforded their rights to equal treatment in
a nondiscriminatory manner and are not
subjected to retaliation for making or
assisting in a discrimination complaint.
(8) Other employee demotion, dismissal or
disciplinary issue.

OCR has jurisaiction, but another agency
will process.

Shelton School District #309

October 20, 1986

Sex

Student

(1) policies, standards, rules or
requirements regarding parZicipation in
student organizations and activities.

(2) The manner in which selection of
students for memebership or participation in
extracurricular organizations and activities
is made. Examples: Numerical limits or
quotas, composition of decision-making board.
Complaint not completed.

ey
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XV, A. Recipient: Enumclaw School District #216

B. Date: March 17, 1987

C. General Basis: Sex

D. Emnmployee Type: Student

E. Issue(s): (1) Regulations, guidelines, standaras ot
rules of behavior used to determine
of fensive conduct/behavior, infractions and
violations for which students are punished.
Examples: Appearance codes, separate or
different rules of behavior for comparison
groups.
(2) Subjecting of student/beneficiaries to
improper conduct that is a term of receiving
services or benefits, improper or intimi-
dating conduct that substantially interfers
with the equitable delivery of services or
benefits. Examples: Sexual harrassment,
racist or sexual remarks made by an
instructor in the classroom, differential
treatment of protected group members.

F. = Finding(s): Complaint not completed.
XVI. A. Recipient: Oregon Department Of Education
B. Date: June 10, 1987

C. General Basis: Sex

D. Employee Type: Staff

E. Issue(s): Regulations, rules, behavioral codes and
measures of performance that establish the
standards which, if not met, are grounds for
dermotion, dismissal or discipline of
employees; criteria used to determine
employees to be dismissed when layoffs occur.

Fe o rinding(s)sm———eComplaint_not timely.
XVII. A. Recipient: Puyallup School District
B. Date: November 16, 1987

C. General Basis: Sex

D. Employee Type: Student

E, Issue(s): The determination and effective accommo~-
dation of the athletic interests and
abilities of students. Examples:
Assessment/determination of athletic
interests and abilities, levels of
competition available, Juality of
participation opportunities.

F. ¥inding(s): Lac' of jurisdiction.

2012m
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A,

C.
D.
E,
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APPENDIX C

SEATTLE-OCR/DOE - TITLE VI

Recipient:

Date:

Elementary/Secondary

General Basis:
Employee Type:

Issue(s):

Finding(s):

North Slope Burough School District
December 12, 1984

Races/National Origin

Student/Staff

(1) The provision of staff for programs
and educational activities in a manner
that results in or perpetuates
racial/ethnic identity of schools.
programs or classes; failure to provide
staff of comparable quality and/or
comparable student/teacher ratios:
staffing that results in discriminatory
delivery of program services or has a
disproportionate impact upon members of a
protected class group.

(2) Policies, practices or procedures
regarding the hiring of employees that
result in the exclusion of protected group
members; discriminatory practices that
result in identifiable patterns of
employment regarding comparison groups:
hiriag practices that have a
discriminatory effect or disproportionate
impact on protected group members.

No jurisdiction over the subject matter.

O

II.

ERIC
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Recipient:

Date:

General Basis:
Employee Type:

Issue(s):

1

~ne
L 94

9

Seattle School District

March 13, 1965

Race/National Origin

Student

(1) Discriminatory policies, practices or
procedures regarding the assignment of
students/beneficiaries to schools or
institutions; assignment practices that
result in identifiable schools or have a
discriminatory effect on protected group
members.




II.

III.

Iv.

ERIC
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E.

F,

B.
c.
D,
E.

F,

Issue(s):

Finding(s):

Recipient:
Date:

General Basis:
Employee Type:
Issue(s):

Finding(s):
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(continued)

(2) Policies, practices or procedures that
result in provisions of inequitable
transportation services; provision of
transportation services in a manner that
has a discriminatory effect or
disproportionate impact on protected group
students.

Complaint not timely.

Hydaburg City School District

March 29, 1985

Races/National Origin

Student

(1) Failure to ensure that student/
beneficiaries are afforded their rights to
equal treatment in a nondiscriminat-ry
manner and are not subjected to
retaliation for making or assisting in a
discrimination complaint.

(2) The subjecting of student/
beneficiaries to improper conduct that is
a term of receiving services or benefits;
improper or intimidating conduct that
substantially interfers with the equitable
delivery of services or benefits.
Examples: Sexual harrassment, racist or
sexist remarks made by an instructor in
the classroom, differeat treatment of
protected group members.

Complaint not completed.

A.
B.
c.
D.
E.

Recipient:
Date:

General Basis:
Employee Type:
Issue(s):

Seattle School District §1
August 22, 1985
Race/National Origin
Studeant

(1) The process used to locate s‘udent/
beneficiaries with demonstrated
achievement and/or potential abilities who
require differentiated educational
programs. Examples: Teacher reccmmen-
dation, test scores.

(2) Standards and procedures uysed to
evaluate the achievement or potential of
gifted and talented students/beneficiaries
(after the preliminary identification has
been made),

e
é
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E.

F.

Issue(s):

Finding(s):

Recipient:
Date:

General Basis:
Employee Type:
Issue(s):

Finding(s):
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{continued)

(3) The assignment of students diagnosed
as having outstanding abilities to
differentiated programs designed to meet
their education needs.

(4) Other assignment to programs for
gifted and talented issue.

Remains open.

Wrangell Public School District

September 12, 1985

Race/National Origin

Employee/Staff

(1) Policies, practices or procedures
reqarding the hiring of employees that
result in the exclusion of protected group
members; discriminatory practices that
result in identifiable patterns of
employment regarding comparison groups:
hiring practices that have a discrimi-
natory effect or disproportionate impact
on protected group members.

(2) Discriminatory policies. practices or
procedures regarding application for
employment with an education institution
or program; processing of applications in
a manner that has a discriminatory effect
on protected group members:; any
application requirement that has the
effect of excluding or dissuading

Jprotected group.members—from~applying«for—————=t=

employment or that results in
disproportionate employment of comparison
groups.

(3) Discriminatory policies, practices or
procedures regarding the review of
applicants and the determination or
selection of those persons to be hired:
selection policies or practices that have
the effect of excluding protected group
members, have a discriminatory impact on
protected group members or result in
disproportionate employment. of comparison
groups.

(4) The manner in which selection criteria
are considered and employment selections
are made. Examples: Rating of applica-
tions, interview ratings, numerical limits
or quotas., consideration of personal
questions asked during interviews.
Complaint not completed.




vI. A. -Recipient:

B, Date:

c. General Basis:
D. Employee Type:
E. Issue(s):

F, Finding(s):

~~complainants

vVII. A. Recipient:

B. Date:

C. General Basis:
D. Employee Type:
E. 1Issue(s):

157

Fairbanks North Star Borough

September 25, 1985

Race/National Origin

Student

(1) Practices, policies or procedures
regarding the assignment or placement of
students/beneficiaries which result in
discriminatory identification, evaluation
and/or placement of protected group
students entitled to special programs of
institution; or disproportionate impact or
discriminatory effect of assignment
practices on protected group students.

(2) Policies, practices and procedures
regarding the assignment of students
vithin schools or programs: assignment
practices that result in identifiable
classes or have a discriminatory effect or
disproportionate impact on protected group
members.

(3) standards, rules, principles and
measures used to determine the classes to
which students are assigned. Examples:
Sex separate physical education or
vocational education classes.

(4) The practice of grouping students
within grade levels as programs according
to their estimated capacity to learn or
perform.

Complaint withdrawn without benefit to

Wapato School District

Race/National Origin

Student

(1) Regulations, guides, standards or
rules of behavior used to determine
offensive conduct/behavior, infractions
and violations for which students are
punished. Examples: Appearance codes,
separate or different rules of behavior
for comparison groups.

(2) physical punishment as a method of
discipline; punishment inflicted directly
on the body.
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(3) The temporary barring or exclusion of

interruption of program participation due
Examples:

(4) Permanent dismissal or exclusion of
students from an education program as a
method of discipline; cessation of program

Examples: Disproportionate

The methods established for the allocation

funds; distribution of funds in a manner
that provides equal opportunity and access

Examples: Funding

ViI. E. Issue(s): (continued)
students from an education program or
institution as a method-of discipline;
to disciplinary infractions.
Comparability of length of suspension.
disproportionate suspension rates.
participation due to disciplinary
infractions.
expulsion rates.
F. Finding(s): Investigation found no violation.
PLs
VIII. A. Recipient: Alaska Department of Education
B, Date: December 31, 1985
C. General Basis: Race/National Origin
D. Employee Type: Student
E. Issue(s):
of Federal., State or local education
to services and benefits of education
programs or activities by all
student/beneficiaries.
formulas.
F. Finding(s): Investigation found no violation.
IX. A. Recipient: Seattle School District
B. Date: January 31, 1986
C. General Basis: Race/National Origin
D. Employee Type: None listed
E. Issue(s): None listed
F. Finding(s): Complaint siot completed.
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Issue(s):

Finding(s):
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Tacoma Public School - Bilingual Program
March 5, 1986

Race/National Origin

Employee/Staff

(1) Discriminatory policies, practices or
procedures regarding application for
employment with an educational institution
or program; processing of applications in
a manner that has a discriminatory effect
on protected group members; any
application requirement that has the
effect of excluding or dissuading
protected group members from applying for
employment or that results in
disproportionate employment of comparison
groups.

(2) Forms that must be submitted and
Information supplied as part of the
application process. Examples:
Preadmission inquiries about health or
family status.

(3) A geries of actions, starting with
receipt of an application, that lead to
consideration for employment; the
treatment afforded application forms and
all supplemental information.

(4) Discriminatory policies, practices or
procedures regarding the review of
applications and the determination or
selection of those persons to be hired:
selection policies or practices that have

members, have a discriminatory imgact on
protected groups or result in dispropor-
tionate employment of comparison groups.
(5) Tests, standards, zuies or eligibility
requirements that must be met in order for
a persou to be coansiderdd for employment.
Examples: Past experience or training,
test scores, recommendations.

(6) The manner in which gelection criteria
are considered and employment selections
are made. Examples: Rating of
applications, composition of decision-
making board., consideration of personal
questions asked during interviews.

No jurisdiction over subject matter.

18475
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Walla Walla School District

April 9, 1986

Race/National Origin

Student

(1) Policies, practices or procedures that
result in the inequitable or inaccessible
provision of services that are no% part of
the academic curriculum or program
services, but support and/or contribute to
them; provision of such services in a
manner that has a discriminatory effect on
protected group members or results in
disproportionate participation of
comparison groups.

(2) Discriminatory policies, practices or
procedures in the awarding of all forms of
financial assistance designed to help
sutdents finance enrollment or associated
costs in academic programs; policies or
practices that result in unequal
distribution of financial assistance among
comparison groups. Examples:
Scholarships, grants-in-aid, loans,
waivers,

Complaint not completed.

Grandview School District

May 13, 1986

Races/National Origin

Student

(1) Physical punishment as a method of
discipline; punishment inflicted directly
on the body.

(2) other discipline issue.

Investigation found no violation.
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Fairbanks North Star Borough School District
June 9, 1986

Race/National Origin

Employee/Staff

(1) Tests., standards., rules or eligibility
requirements that must he met in order for a
person to be considered for employment.
Exarples: pPast experience or training, test
scores, recommendations.

(2) The manner in which gelection criteria
are considered and employment selections are
made. Examples: Rating of applicants.,
interview ratings, anumerical limits or
quotas.

Complaint withdrawn, complainant achieves
results desired.

Seattle School District

July 15, 1986

Race/National Origin

Student

Failure to 2asure that administrative
policies, practices and procedures that are
essential to the provision of equal
education opportunity are provided in
accordance with regulatory requirements and
do not rvesult in discriminatory effect or
disproportionate impact on protected¢ group
members. This includes the policies,
practices and procedures of state agency
recipients.

Complaint not completed.

Grandview School District

July 25, 1986

Race/National Origin

Employee/sStaff

(1) Policies, practices or procedures
regarding the hiring of employees that
result in the exclusion of protected group
members; discriminatory practices that
result in jdentifiable patterns of
employment regarding comparison groups:
hiring practices that have a discriminatory
effect or disproportionate impact on
protected group members.
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(continued)

(2) Discriminatory policies, practices or
procedures related to the process of
idnentifying and attempting to persuade
persons to apply for employment: recruitment
Practices that have the effect of giving
preferential treatment to nonprotected group
members or result in disproportionate
employment of comparison groups.

(3) Practices an@ procedures uysed in
attempting to persuade persons to apply for
employment with an education program or
institution; and the treatment afforded
prospective employees. Examples:
Recruitment team composition, assigned rcles
of recruitment team.

(4) Policies, practices or procedures that
result in the delivery of program services
in a manner that, when viewed in its
entirety, is inequitable or inaccessible;
program services that have a discriminatory
effect or disproportionate impact on
protected group students.

(5) The provision of staff for programs and
educational activities in a manner that
results in or perpetuates the racial, sexual
or ethnic identity of schools, programs or
classes; failure to provide staff of
comparable quality and/or comparable
student/teacher ratios: staffing that
results in discriminatory delivery of
program services or has a disproportionate
impact upon members of a protected group.
(6) The provision of comparable numbers of
teachers or instructors (ag compared to the
number of students) for each school,
institution, program or class.

Complaint patently frivolous.
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North Slope Borough School District
September 2, 1986

Race/National Origin

Employee/Staff

(1) Failure-to-ensure that employees are
afforded their rights to equal treatment in
2 nondiscriminatory manner and are not
subjected to retaliation for making or
assisting in a discrimination complaint.
Does not iaclude grievance procedures or due
process rights.

(2) The intimidation, coersion or
threatening of an employee because he or she
has made a complaint, testified or
participated in an investigation or
proceeding in relationship to alleged
discrimination by the recipient.

(3) The subjecting of an employee to
improper conduct as a condition of receiving
services or benefits: improper or
intimidating conduct that substantially
Interfers with job performance. Examples:
Sexual harrassment, differential treatment
of comparison groups.

(4) Discriminatory policies or practices
that result in the disproportionate
demotion, discipline and/or dismissal of
comparison groups; demotion, dismissal
and/or discipline policies or practices that
have a discriminatory effect on protected
group members. Examples: Layoffs, position
downgrading, probation.

OCR has jurisdiction, but another agency
will process.

Shelton School District %309

October 20, 1986

Race/National Origin

Student

(1) Policies, standards, rules or
requirements regarding participation in

s* dent organizations and activities.

(<, The manner in which selection of
students for membership or participation in
extracurricular organizations and activities
is made. Examples: Numerical limits or
quotas, composition of decision-making board.
Complaint not completed.

10
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XVIII. A Recipient: Reynolds School District 7
B. Date: January 21, 1987
c. General Basis: Race/National Origin
D. Employee Type: Student
E. Issue(s)s Physical punishment as a method of
discipline; punishment inflicted directly
- on the body.
F. Finding(s): Investigation found no violation.
XIX. A. Recipient: Enumclaw School District $216
B, Date: March 17, 1987
C. General Basis:  Race/National Origin
D. Employee Typa: Student
E. Issue(s): (1) Regulations, guides, standards or
rules of behavior used to determine
offensive conduct/behavior, infractionms
and violations for which students are
punished. Examples: Appearance codes,
subjective definitions of offensive
conduct/behavior.
(2) The subiecting of
student/beneficiaries to improper conduct
that is a term of receiving services or
benefits; improper or intimidating conduct
that substantially interfers with thre
equitable delivery of services or
benefits. Examples: Racist or sexist
! remarks made by an instructor im the
classroom, different treatment of
protected group members.
F. Finding(s): Complaint not completed.
xX. A. Recipient: Seattle School District 1
B. Date: April 7, 1987
C. General Basis:  Race/National Origin
D. Employee Type: Student
E. Issue(s): (1) Regulations, guides, standards or

O

rules of behavior used to determine
offensive conduct/behavior; infractions
and violations for which students are
punished. Examples: Separate or different
rules of behavior for comparison groups,
subjective definitions of offensive
conduct/behavior.

(2) Other assignment to program for gifted
and talented issue.

11
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(contiaued)

(3) The adoption, publication and
continuing implementation of grievance
procedures that incorporate appropriate
due process standards and provide for the
prompt and equitable resolution of
complaints alleging discriminatory action;
the establishment of procedural, due
process safeguards with respect to
identification, notification evaluation
and-placement of handicapped persons at
the elementary and secondary level.
Examples: Due process procedures in the
administration of discipline, opportunity
for hearing, third party representation/
representation by counsel, review
procedures.

Investigation found no violation.

Marysville School District

April 8, 1987

RacesNational Origin

Studeant

(1) The subjecting of student/benefi-
ciaries to improper conduct that 5s a term
of receiving services or benefits;
improper or -intimidating conduct that
substantially interfers with the equitable
delivery of services or benefits,
Examples: Racist or sexist remarks made by
an inrtructor in the classroom,
differential treatment of protected grcup
members.

(2) Other student rights issue.
Investigation found no violation.

Seattle School District #1

May 22, 1987

Race’National Origin

Scucent

(1) The temporary barring or exclusion of
students from an education program or
institution as a method of discipline;
interruption of program participation due
to disciplinary infraction. Examples:
Comparability of length of suspension,
disproportionate suspension rates.

12
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(continued)

(2) The intimidation, coersion or
threatening of a student/beneficiary
because he or she has made a complaint,
assisted or participated in an
investigation or hearing in relationship
to alleged discrimination by the recipient.
(3) The subjecting of
student/beneficiaries to improper conduct
that in term of receiving services
benefits; improper or intimidating conduct
that substantially interfers with the
equitable delivery of services or
benefits. Examples: Racist or sexist
cenarks made by an instructor in the
classroom. ‘differential treatment of
protected group members.

Investigacion found no violation.

Seattle School District #1

June 15, 1987

Race/National Origin

Student

Pattern and practices for assignment of
staff to schools, institutions, programs,
classes and educational activities in a
manner that perpetuates racial or ethnic
identity.

No jurisdiction over subject matter.

Moses Lake School District #161

July 29, 1987

Race/National Origin

Employee/Staff

Tests., standards., rules or eligibility
requirements that must be met in order for
a person to be considered for employment.
Examples: Past experience or training,
test scores, recommendations.

OCR has jurisdiction, but another agency
will process.
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Salem/Keizer School District

August 26, 1987

RacesNational Origin

Employee/Staff

(1) Forms that must be submitted and
information that must be supplied as part
of the application process. Examples:
Preadmission inquiries about health o:r
family status.

(2) Other employee evaluation or treatment
issue.,

OCR has jurisdiction, but another agency
will process.,

Tacoma School District $10

September 15, 1987

Race/National Origin

Student

Procedures used to identify the nature and
extent of each studeant‘s educational needs
and to prescribe and implement an
appropriate education program that wiil
satisfy the diagnosed educational peeds.
Remains open.

Seattle School District

September 24, 1987

Race/National Origin

Student

Intimidation, coersion or tkreatening of a
student/beneficiary because hesshe has
made a complaint, assisted or participated
iz oz isvestigation or hearing in
relationship to alieged discrimination by
the recipient.

Remains open.

Tacoma School District

October 9, 1987

Race/National Origin

Employee/Staff

Practices and procedures ysed in
attempting to persuade persons to apply
for employment with an education program
or institution and the treatment afforded
prospective employees. Examples:
Recruitment team composition, assigned
roles of recruitmeant team,

OCR has jurisdiction, but another agency
will process.

14
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Bremerton School District #100-C

April 3, 1987

Race/National Origin

Student/Staff

(1) Tests, standards or rules that must be
met in order for a person to be considered
for selection., Examples: Residency
requirements, financial status, grade point
average, course work prerequisites.

(2) The manner in which selection criteria
are considered and employment selections
are made. Examples: Rating of applica-
tions, interview ratings, consideration of
personal questions asked during interviews.
No jurisdiction over the institution.

Seattle Zchool District

December i, 1987

Race/National Origin

Student

(1) Procedures for interpreting evaluation
data and making decisions as to the
Placement or referral of persons diagnosed
as having physical or mental impairments.
Examples: procedures to ensure that
information used is documented and
carefully considered by an appropriate
decision-making group, overinclusion of
protected group students.

(2) Policies and procedures for providing
individual academic instruction designed to
help students with courses in which they
are experiencing difficulty; procedures for
obtaining tutoring services; the manmner in
which tutoring services are provided.
Remains open.
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APPENDIX D

OCR ELEMENTARY/SECONDARY/POST SECONDARY
NATIONAL ENFORCEMENT ACTIVITIES

Coaplaints Complaints Compliance Reviews Compliance Reviews

_Received Cloged Initiated Cloged
1687 1,971 2,197 276 276 R
1986 2,649+ 2,7964¢ 196 208 .
1985 2,240 2,045 289 301
1964 1,934 1,966 220 224
1983 1,946 2,264 287 281
* 515 brought by single complainant 1

4% 64) involvad single complainant

The following information concerna the reasons why complaints and compliance reviews were closed:

foy
COMPLAINTS 3
- Adninistrative No Corrective Adminigtrative Referred To @
Closure* violation hetion Secured _Enforcement Justice Department
1987 1,052 534 611 3 4
1986 1,749 494 945 9 0
1985 776 610 654 20 0
1984 729 578 639 22 3
1983 877 613 618 2 17

COMPLIANCE REVIEWS

1987 3 67 206
1986 5 59 145
1985 5 82 214
1984 2 60 159
1983 3 82 196

* Administrative Closure could be based on any of 17 reasons, examples of which include:
no jurisdiction over the institution., coxplaint not timely, complainant cannot be located,
complaint patently frivolous or complaint not complc:eg ]:'7 5
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Mr. OrFieLp. My name is Gary Qrfield. I am a professor of Politi-
cal Science at the University of Chicago. I have been directing a
study of changing patterns of opportunity for minority students in
the United States, particularly focusing on a number of our large
metropolitan areas, including Chicago and Los Angeles.

I have prepared a long statement for the committee, but I would
like to summarize it, some of the main points briefly.

First of all, I think the most important thing for us to keep in
mind is that American society is changing. Our population is be-
coming less white and more minority. The .number of white stu-
dgigzgs in public schools declined by one-sixth between 1968 and
1986.

.The number of blacks increased by one-twentieth. The number of
Hispanics doubled. The society is changing.

.The growth sectors in our society are the groups most disadvan-
ta%ed in the educational institutions. We have made no progress in
schpol desegregation since 1572. We have very clear evidence segre-
gated schools remain today and that they are one of the causes for
what I will be talking about, which is a declining access of minority
students to higher education and tc the job market.

There has been a large increase: in the number of jobs that need
higher education and advanced training in our society. There has
been, in this decade, a very substantial decline in access to higher
education by the growing sectors of our population, particularly
young blacks and Hispanics and most particularly young black and
Hispanic males.

At the same time this decrease in minority access has been going
on, we have had almost no significant activity on that issue by the
Federal Government and the Office for Civil Rights. As far as ele-
mentary and secondary education goes, the Federal Government
has become the principal enemy of school desegregation activities
in the United States and advocated a massive dismantling of school
desegregation all over the country, announcing the problem has
been solved.

We have policies being adopted by many State and local govern-
ments and school districts, colleges and so forth, that are limiting
minority access. They are not being held accountable by the Feder-
al Government for the violations of the Title VI for the 1964 Civil
Rights Act that may be caused by those policy changes.

Changes that have the foreseeable effect of limiting access to col-
lege and limiting the possibility of completing college, for example.
This declining opportunity that we have in our higher education
system directly threatens black and Hispanic communities in the
United States and is devastating the future, particularly of minori-
ty men, of course, and of families that they would form.

The gains of the previous 25 years and access to higher education
were largely lost by the middle of the eighties as a result not just
of the lack of civil rights enforcement, but also of the changes in
the financial aid programs and other kinds of policies that took
place in the eighties as well as the changes in the policies of State
governments and colleges and universities which made those col-
leges accessible and less supportive for minority students.

Civil rights enforcement, in our judgment, was one of the key
elements that permitted a tremendous increase in opportunity in
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higher education between the middle sixties and the middle seven-
ties, when access to college for minority students'reached its peak.
We believe that the dismantling of that enforcement process is one
of the key elements that ied to the dismantling of opportunity for
young black and Hispanic students in the United States.

As part of our project, after we identified the declining access to
college and the declining completion rates in each of the metropoli-
tan areas we studied around the country, part of our project was to
find out what was going on in civil rights enforcement.

- We began to visit the regional offices of the Office for Civil
Rights and ask why these patterns were occurring, including sever-
al States that were under court order to increase minority access,
and what the Federal Government was doing about it.

After the Washington office of the OCR found out we were doing
that, they shut off our access to any more regional offices for em-
ployees to speak to us, refused to answer Freedom of Information
requests, and generally speaking, intimidated employees and or-
dered that those who made appoiniments to speak with us and
cancel their appointments.

What we found in the offices we did visit was a deeply demoral-
ized staff that was being terrorized by very strong opponents of
civil rights who were running the civil rights issues in the Educa-
tion Department throughout the Reagan Administration, particu-
larly in its final years.

People who believed that they were under extremely rigid con-
straints who had spent years of work trying to find out about civil
rights violations, who believed very much in enforcement of the
law, who sent tremendously well-documented evidence to Washing-
ton—we will find they were never acted on or the Washington offi-
cials giving full approval to the agency that had the pattern of doc-
umented failure to meet its own promises on a plan submitted to a
Federal court.

The record shows, in our judgment, systematic non-enforcement,
massive assaults of political appointees, deep demoralization of an
agency, we found that by the end of the Reagan Administration
procedural trivia had almost totally displaced substantive enforce-
ment of civil rights law.

People were being threatened with loss of their job if they didn't
process complaints within certain numbers of days, but they were
never told to get any relief for the victims of the segregation. In
fact, almost invariably in the large State plans, those plans that
were obviously failing to meet the commitments and meet the goals
and so forth were approved.

We found that there were consistent approval of activities of
State Governments which were actually following policies that pre-
dictably limited minority access to college and minority success in
completing college. .

We found that collegc officials would have been willing to take
positive steps if they were asked, but they were not even asked by
the Federal Government.

In other words, the Federal Government was more conservative
than the college leadcrs in the conservative States in the country
and were basically telling them that nothing needed to be done,
that whatever they did was okay and that if minority access
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dropped precipitously when it was supposed to be increasing, that
was fine as long as they met certain formal requirements. Nobody
cared how it came out. How it came out was judged to be irrelevant
in evaluating performances of the States. They failed to ask col-
leges to even seriously examine why their minority enrollments
were decreasing.

Outside of the States that ‘were under court order, we found no
serious investigations of the patterns of minority decline in access
to college, which is occurring in all States.

In California, there are stunning declines happening-and-nothing
had ever been done systematically by the Office for Civil Rights to
look at the University of California system or the California State
university system, or the failure of students to transfer from the
minority community colleges into the higher level institutions.

There were general denunciations by leaders of the Administra-
tion, particularly in the Justice Department of the very idea of af-
firmative action or of measuring whether or not success was ac-
complished except in the case of Asian students. ,

In the case of Asian students, there was a very intense pressure
brought to bear on universities that adopted admissions policies
that led to a decline in Asian access to college.

There was no such pressure at all brought on by any of the col-
leges and university systems that adopted policies that had the
completely foreseeable effect of limiting access to black and His-
panic students.

We found that there were decisions in the judgments of the State
plans under Adams that would praise those who were going back-
wards and announce that they were in full compliance with the
law when they had actually become significantly worse in terms of
their minority enrollment and graduation levels.

We found no evidence of serious technical advice and no recogni-
tion from the civil rights officials and the rest of the Education De-
partment of successful programs that should be models for the rest
of the country.

All this was happening during a period when leadership of
higher education in the country was increasingly concerned about
these problems.

If you read the publications of the American Counci’ vn Educa-
tion or the College Board or many of the other institutions, they
recognize that they had a serious problem and that something
needed to be done.

The Federal Government would come in response to that and say
no, nothing needs to be done, you don't have to accomplish a posi-
tive change, it is all right if you ado,t any policies you want that
decreases access for underrepresented minorities as long as you
don’t say that openly in the policy statement.

What needs to be done if we are going to have a serious enforce-
ment effort? These findings were found before the current Admin-
istration came into office and I hope that we will see changes on
some of these fronts.

Let me tell you what I think some of the essential requirements
are ard I don't think any of these are in place yet in the Office for
Civil Rights.

g
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The Office for Civil Rights plays a vital role in setting the stand-
-ards for activity on the rights of minority students. We need clear
requiréments.

Colleges have no idea what they are supposed to do to comply
with Title VI of the 1964 Civil Rights Act. There are no clear
standards or plans. Where there were plans under the court order,
they have all almost now heer accepted as fully complied with,
even though the goals were not met in almost all cases. We need to
tell colleges what they need to do, what we are expecting them to
do in terms of analyzing their problems and developing plans to
deal with them. College people understand that they have to have
some kind of activity on this front, and the Federal Government is
not giving them any leadership.

We need to have an effective data system which gives us indica-
tors of when we are moving forward or backward. The Federal
Government has never had the capacity to get timely data out
about what is happening to either elementary and secondary or
higher education systems. My research group waits for years fcr
the data tapes from the Federal agencies to come out and we are
now told that the higher education data for 1988 won’t be available
for a very long time. We just barely got the 1986 data. The 1988
elementary and secondary data isn’t going to be ready until the
middle of 1990 and funds have been taken from that. These agen-
cies are running without information. This information should be
on line and analyzed right away so we can find out what direction
our society is moving. We need professional investigations monitor-
ing and legal analysis.

This staff has been so demorali: 1 and so decimated it is not a
decent quality staff now. We have to rebuild it. We have to get
higher education prof.ssionals involved in working with the col-
leges and universities.

Colleges and universities are very complicated decentralized or-
ganizations and you have to have p¢iple understand how they ac-
tually work and where decisions are actually mcde in them, et
cetera.

I don't think that the OCR has had thot capabilit to seriously
talk colleague-to-colleague about these kinds .f issues, but people
who actually have the >xperience within the colleges, do under-
stand what needs to be done.

We need high-cuality technical assistance and dissemination of
effective techniques.

In other words, there are a lot of colleges around the country
with positive programs, some of which are working pretty well.

Instead of not doing anything, in addition to providing so.ane
policy guidance, we should spotlight some successful models and
encourage other colleges to emulate them.

Learning from one campus to another would be more effective
than trying to learn from a Federal bureaucracy.

We should have a policy staff that is capable of collecting and
using data. There isn’t one in the Office for Civil Rights. They
really don’t know how to get the kinds of compliance indicators
that they need out of the data that they collected. Not only is it
delayed so late that it is obsolete by the time anybody can use it,
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but they don’t have capacity to use it to target the things tha’. they
need to focus on.

We need to have a strategy that focuces on big issues. Where
there is a State or minority access to 30 or 40 percent in higher
education, OCR should be looking at that asking for expansions
and for some remedial action.

That is much more important than investigating 10 or 15 zom-
plaints, most of which will be dismissed in any case.

There is a need to change the time frames. The time frames
don’t exict in a court order now. We need to focus on these very
large negat.ve patterns. We need to get Federal grant funds to help
design positive new approaches.

This is something I think the committee ought to do, to create a
national competitive grant system. Colleges will bid for those kinds
of things that will help them design and evaluate positive ap-
proaches for increasing minority access and retention.

Even when we had access in the seventies, we did not do a good
job in retaining minority stude.its and getting them graduated.

We have to use the Federal cutoff in litigation powers. We were
talking about enforce ient on difficult, complex issues which re-
quire difficult institutional changes that go against the grain of
many institutions and there is no viable thireat at all that anything
bad will happen to these institutions if they don’t take action.
Without some kind of threat, this is not going to go anywhere near
the top of the agenda. I can testify to that as one who knows many
colleges.

The Justice Department strategy for enforcement and develop-
ment of case law in higher education is vital and we need the Jus-
tice Department to stop trying to dismantle school desegregation
plans all over the country and start dealing with some of the seri-
ous issues of city-suburban segregation, the role of State Govern-
ments, use ¢f transfer programs and Choice ir. a positive way if it
is going to be implemented, and issues of that sort. The Depart-
ment of Justice should not use the power granted by the 1964 Civil
Rights Act to threaten to destabilize existing desegregation plans
all over the country.

We need to adopt systemic assessment procedures within the
Education Department of other pclicy areas to look at their effect.

There is no question from our research that the financial aid
policy changes have had an extremely negative effect on college
going and completion of minority stud-ats.

There is very serious risk in my judgme-t that the Choice pro-
posals and policies need to be assessed seriously £ om a civil rights
perspective. That is one of the things that a ;-00d policy ste® and
OCR could do if it were on the job.

So I think that all the fundamentals for a good enforcement pro-
gram aren’t there. We need them badly because we are moving
backwards on some of the most important issues for the future of
our country.

I am encouraged that this committee is calling the officials to ac-
count and I hope that they will use their full range of powers to
make sure that they listen and act ¢n your concerns.

[The prepared statement of Gary Orfield follows:]




176

TESTIMONY OF PROFESSOR GARY ORFIELD, UNIVERSITY OF CHICAGD
DIRECTOR, METROPOLITAN OPPORTUNITY PROJECT
BEFORE THE HOUSE EDUCATION AND LABOR COMMITTEE, NOV. 28, 1989

During the past three years the Metropolitan Opportunity
Project at the University of Chicayo has been investigating

the decline in educational and job training opportunities far
young blacks and Hispanics in a n.iber of the nation’s largest
metropolitan areas. After finding vexy clear evidence of
declining access to college in all areas studied by our project
we decided to study a number of possible causes of the decline.
Twi ) were federal civil rights enforcement and changes in federal
financial aid policies. The study of the changes in federal
civil rights enforcement is complete and a monograph reporting
its findings will be published by the Joint Center for Political
Studies in a few months. This testimony draws heavily on that
report.

The basic finding is that minority access to college is
sericusly threatened and that there has been no significant
enforcerent of the 1964 Civil Rights Act's prohibitions against
racial discrimination in the 1980s. our study concluded that
the Reagan Administration had systematically dismantled the
enforcement process in spite of evidence of declining opportunity
for blacks and Hispanics and of the willingness of the colleges
to take some positive actions if required by the federal
government. The report recommends a series of steps to rebuild
the Office for Civil Rights stafi and to create and enforce a
policy that could help reverse the dangerous loss of potential
college students and graduates that has occurred in the past
decade.

The Decline. Minority access to higher education declined rapidly
in the 1980s although the number and percent of blacks and
Hispanics in the pool of high school graduates have grown and
minority scores on college admission tests have risen. This
happened both on a national scale and in each of five very
different metropolitan areas studied by the Metropolitan
opportunity Project. Two decades ago there was a major national
commitment to open the doors of higher education regardless of a
student’s race or income, a commitment that had a vast impact or
minority college enrollment by the middle 1970s. Black
enrollment and the integration of previously all-white
institutions, were spurred by federal policies, adopted in the
1960s, assuring civil rights protection, expanding financial
aid, and creating special recruitment and retention programs for
ninorities. Each of these policies has been slowed or reversed
in the 1980s.

The remarkable increase in access of black high school graduates
to collage from the early 1960s to the mid~1970s was reversed in
the 1980s. The level of access to college for new grads reached
its peak in the late ’/7¢s. The 19805 brought a rapid decline.
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In spite of small increases in recent data. ®hen looking at the
18-24 year-old population of high school graduates, the
percentage of white men and women enrolled in some college
actually rose modestly between 1976 and 1986. In 1986 it was
35.7% for white men and 32.7% for white women. Among black
graduates in the same group, however, there was a significant
decline for both men and women. The male participation rate
pPlummeted from its high of 35.4% to its 1986 level of 27.8%,
while the female level fell more gradualtiy, ending at 29.3% The
drop in participation for Hispanic men vas even more drastic,
falling from 39.7% in 1976 to 29.0% a decade later. The pattern
for Hispanic women showed a decline slightly larger than the
decline for white women.

Table 1
Changes in college Enrollment Rates, 1976-1986
for High School Grads, 18-24 Years 0ld

Year J— percent enrolled in colleqe
black Hisvanic

white

M F M F M F
1976 35.4 32.0 39.7 33.1 35.4 30.7
1978 31.9 28.2 30.0 24.8 33.9 28.6
1980 26.4 28.8 31.0 28.8 34.0 30.2
1982 28.3 27.7 27.2  30.9 34.4 31.8
1984 28.9 26.0 28.1 31.3 36.4 31.1
1986 27.8 29.3 29.0 29.9 35.7 32.7
CHANGE -7.6 -2.7 -10.7 ~-3.2 +.3 2.0

Source: Census Current Population Survey data fron
American council on Education, o
i i ducatjon, 1988: 19-21.

Studies carried out for the Metropolitan Opportunity Project at
the University of chicago show serious declines in black and
Hispanic college access for high school graduates in large
metropolitan areas across the country. They aiso show even
greater concentration of those minority students who do go to
college in two-year rather than four-year colleges and even wider
gaps than in the past between the proporticn of white and
minority students able to finich college and obtain degrees.
Research shows a rapid decline in the training of minority
teachers in many parts of the country. studies by the National
Academy of S:iences and other researchers show severe declines in
the production of black Ph.D’s, future college teachers, in a
nunmber of fields. Theé number of blacls receiving Ph.D.’s fell
32% between 1977 and 1987 and there was a stunning decline of 54%
for black men. (Chronicle of Higher Educatjon, March 1, 1989:
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A=11l). During the 1975-1985 period there was a decline in
portion of tha nation’s full-time faculty who were black, a
number that stood at 4.1% in 1985.(ACE, 1988:32). Examples of the
wide disparities in college enrollment by race can be seen in the
follcwing tables on metropolitan Los Angeles:

Table 2
Enrollment at University of California Campuses in Metro Los
Angeles as a Percent of High School Graduates, 1980-1986

1980 1984 1986
T HS stUC Dif % HS % UC Dif % HS 3%UC Dif
Grad. Enr. Grad. Enrol Grad. Enrol

Asian 4.7 14.9 +10.2 7.7 21.9 +14.2 8.8 23.1 +14.3
Black 12.3 6.3 6.0 11.2 5.3 =5.9 10.8 5.4 -5.4
Hisp. 17.2 8.2 =-9.0 22.6 8.7 -13.9 23.4 0.1 -13.3
White 65.8 70.7 +4.9 58.5 64.2 +5.7 57.1 61.4 +4.3
Total 100.0 100.0 100.0 1100.0 100.0 100.0

Table 3

Enrollment at California State University Campuses in Metro Los
Angeles in Relation to High School Graduates 1980-1986

1980 1986
3 % % %

‘ H.s. Enr. Diff. H.S. Enr. Diff.
Asian 4.7 10.9 +6.2 8.8 15.9 +7.1
Black 12.3 9.6 =2.7 10.8 6.8 -4.0
Hispanic 17.2 12.0 =5.2 23.4 12.1 =-11.3
White/oth 65.8 67.5 +1.7 57.1 65.2 +8.1

Table 4

ETHNIC PATTERNS IN ENROLLMENT AND TRANSFER FROM METRO LOS ANGELES
PUBLIC COMMUNITY COLLEGES TN ALL UNIVERSITY OF CALIFORNIA
CAMPUSES IN 1986 and 1987

1986 1987
% % 3 2

Enr. Tr. Dif. Enr. Tr. Dif.

(1984) (1986) (1984) (1987)
Asian 10.1 13.0 +2.9 10.1 12.6 +2.5
Black 8.9 4.0 -4.9 8.2 3.9 -5.0
Hispanic 15.8 10.8 -5.0 15.8 11.2 -4.6
White/oth 65.2 72.2  47.0 65.2 12.3 +7.1

*Sources: US Dept. of Education, HEGIS/IPEDS Data and california
Dept. of Educatisn; CPEC. 1987 Update
Tables prepared by Faith Paul, Metropolitan Opportunity Project.
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There were many signs that the job of civil rights enforcement
had not yet been completed. The evidence showed negative trends,
many reaching their low point around the mid-1980s as key
questions of civil rights enforcement ware coming to a head in
the Office for civil Rights of the U.S. Department of Education.
It is vital to understand what was happening within OCR as the
situcticn of black collegians deteriorated.

The Reagan Administration’s general opposition to civil rights
and federal regulation greatly affected the efforts of the
Education Department’s Office for civil Rights to enforce civil
rights law. Although OCR enforcement had always been limiteq,
reversals in the Reagan years were sweeping. The Administration
leaders in Washington simply dropped the idea that the major .
segregatéd institutions must achieve either real integration or
substantial equality for minority students. The officials
assumed that racial barriers no longer exist and that all the
problems of unequal education were in the elementary and
secondary schools. While absolving the colleges, however, they
also opposed judicial efforts to require change in the separate
and' unequal publ _c schools, advocating dissolving court-ordered
deseqgregation plans and cutting federal aid for compensatory
education. In higher education, they concluded that states were
in compliance with civil rights law even when all indicators
showed things getting worse.

Federal officials have ignored very large state policy changes
narrowing minority access. The Justice Department has fought to
reduce judicial oversight of the government’s civil rights
enforcement responsibilities for higher education. offizials have
denounced the very idea of measuring progress, giving a number of
states official rulings that they need do nothing more, rulings
that greatly increase the obstacles to enforcement of the law
through private civil rights litigation.

The early settlement of the uUniversity of North carolina case
gravely weakened OCR policy and undermined OCR'’s professional
civil rights staff, making it clear that colleges would not have
to worry about failing to meet their student and faculty goails.

The Reagan administration officials systematically attacked their
own professional staffs and openly fight civil rights groups.
They demoralized the professional staff, driving many out of
civil rights enforcement. They imposed a strong curtain of
secrecy around all of these changes, trying to prevent outside
analysis or criticiem. During most of the Reagan Administration
the OCR professional staff was distrusted, power was centralized
to an extraordinary degree, and an atmosphere cf secrecy and
intimidation became pervasive in OCR. Professionalism was not
respected; ideology was.

As soon as the Washington office became aware of the nature of
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our research in mid-1988, all inquiries to additional regional
offices were referred to Washington aund neither the regional or
Washington offices providzd any response to our Freedom of
Information requests until after the end of the Reagan
Administration. A. very limited response, drawing only on
“readily available®, information, was provided in March 1989. The
OCR refused to answer many of the questions or to permit access
to its staff for interviews. It was, nonetheless, possible to
conduct a number of off-the-record interviews with staff members
who defied the secrecy directives.

My tirst attempts to interview those in charge, during a visit
to washington, failed completely. All previously arranged
appointments were cancelled. The press officer said that he had
been given orders by Mr. Pell, the Deputy Director of OCR, not
even to make available copies of previously issued OCR annual
reports to Congress and public statements. "My instructiors," he
said, "are to tell you what I have told you."(Interview with Gary
Curren, Sept. 16,1988),

Subsequently, some of the public doctments were provided but the
agency provided no answers to the specific questions about its
enforcement efforts. Freedom of information requests filed in
July 1988 received no response from the regional offices and were
all referred to Washington. No substantive response was

received to those .requests until March 1989 when a few pages of
“readily available" data were provided. In studying OCR
activities over a five administrations, this researcher never
encountered such unresponsiveness or anything like the current
intimidation and silencing of the professional staff.

Shrinking Resources. During the period between the last Carter
budget (for the 1980 fiscal year) and the last Reagan budget,
the Office for vivil Rights staff declined by more than a fourth
(26%) and the budget fell in constant value dollars between 1980
and 1989 by more than half from the $45.8 million provided for
the last carter year. .lthough no civil rights laws had been
repealed ana Administration policies required extremely detailed
investigations proving intent to discriminate rather than
discriminatory results and more cycles of negotiation before
anything could be done intensified the impact of the cuts. rhe
law became vastly more difficult to enforce as the resourcs
available fell sharply. The first budget of the Bush
Administration, for Fiscal Year 1990, provided a real increase in
resources for OCR for the fi-st time since the Carter
Administration.

Domipation by Procedure. OCR became dominated by empty
procedure. Deadlines were enforced fiercely as substantive
requirements evaporated. People would be hars.'ly punished for
not completing an investigation on time on a case in which the
agency was dead-sat against taking any enforcement action.

s
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Pressure to meet deadlines became so intense that it produced a
major scandal within OCR, when staff menbers yere caught
backdating files. The final step came when the court gave up
enforcing the deadlines at least for a time and the Reagan
Adnministration continued to follow them anyway. The means
displaced the ends and furious procedural procedural activity
accom~-.aied the abandonment of goals for real equity.

v i . As the government pressed for release
from court supervision it demonstrated the way in which it would
interpret the demands of the law. Higher education plans in ten
of the fourteen states under federal- supervision expired during
the 1985-86 academic year and the accomplishments were reviewed
by OCR in a process that resulted in visits to hundreds of
campuses and the gathering of rooms full of data memos and
reports. (Sixth Annual Report: 7) In the 10 states whose plans
were expiring, there were on-site reviews at all institutions.
(Ibid.:38) Never had so much time and money been invested in
studying racial patterns in colleges. The research showed a
nunber of states not only failing to meet their goals for
minority access but moving backward, as shown in the following
table:

Table 5
Disparity between College Enrollment Rates of Black and White
High School Graduates, Selected Adans States, Fall 1978-1985

1978 1985
Arkansas 10.1% 13.1%
Florida 4.3% 8.9%
Georgia 16.8% 19.9%
Oklahoma «6% 2.0%
Virginia 8.7% 20.7%

Source: OCR Draft Factual Reports on State Systems

Georgia: oving_3acksliding. The story of a single state can
illustrate the problems created by non-enforcement. Georgia saw
significant conflict over the Adams requirements, particularly
over the state’s new test for becoming an upper classman in the
university system. 1In a July 1983 news conference, Governor Joe
Frank Harris said that the Regents Test for graduating from
college, attacked by local civil rights groups, was "not
negotiable" and was "grounds for us to go to court."(New ‘“ork
Times, July 8, 1983).

OCR had received a complaint about the racial impact of the
Regents test and spent a great deal of time investigating it.
Although it was clear that it would have a disproportionate
effect on black students, OCR decided to permit the test and to
try to win assurances that special preparation would be made
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available at the black public colleges. Since the test would
affect black students everywhere and the great majority were not
in black public ~olleges this was a limited strategy, accepting a
policy almost ceriain to hegatively impact the achievement of the
goals of the Adams plan. .

On broader issues, OCR had singled out Georgia in early 1584
among the first six states with Adams plans as the only one that
had not made substantial progress. After "extensive
negotiations™ the OCR ruled in September that Georgia had

shown "substantial progress."( oxrt, 49).

The most important urban university in the state

reflected the patterns of declining access. Georgia State
University is a crucial institution for black access to public
higher education in metropolitan Atlanta. It is the only public
university in Atlanta and is located in the heart of the city,
only blocks from the traditional main street of black Atlanta.
Since there was no public black collede in the metro area, GSU
was the key institution.

The basic question was whether or not GSU should admit and
provide the needed remedial training for substantial numbers of
black students. Joan Elifson, GSU’s assistant vice president
for academic affairs, had intimate experience with the problens
of poorly prepared minority students both at GSU and at Atlanta
Junior College where she previously taught. She saw declining
access for inner city students and an increasingly rigid set of
tests and deadlines that 1limit access to college, limit what the
college can do to help poorly prepared studentsS, and made test
scores more important than the judgment of the professors who
actually teach the students.

The first stage of this process in higher education was the
implementation of the Regents Test. Although tree-fourths of
students passed this test on their first try, it created a severe
barrier for students from weak inner city high schools enrolled
in weak junior colleges. The Atlanta Junior College, she said,
teaches mostly students below grade level for whom the test was
extremely frustrating and had a "deadly impact."

Most of the black students in GSU came in through a compensatory
program called ".evelopmental studies" which was created as part
of the state univarsity system’s OCR plan. About two-fifths of
GSU freshmen were in developmental studies, which meant that they
had to take special remedial courses in math, reading, and/or
composition. Most had to take courses in two or three of the
fields. GSU decided to raise its minimum admissions
requirements and its requirements for getting out of
developmental studies and into normal classes considerably higher
than tha statewide standards, which would have allowed about
three-fourths of the developmental students would take regular
classes. GSU raised its minimum admissions Scores on the SAT by
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50 points in 198s, excluding about a fifth of the black
applicants on the ground that they would not graduate anyway.

The state university system had decided by 1987 to require
another year of high school algebra for admission to the
university. This was another standard that doubtless had the
greatest impact on black students.

GSU’s developmental studies was hurt by the state requirement
that all deficiencies must be repaired within four quarters.
This reguirement, for which Elifson saw "no educational
justification" was a part of the state tendency to restrict
compensatory education. Those working on the program, said
Elifson, "feel overregulated at that point and the faculty are
very frustrated." There were "entrance tests, exit tests, ang
linits on the time a student can stay in the program” and the
program’s faculty was kept separate from the general faculty of
the institution. GSU was not comfortable with programs ywhich had
been created because of civil rights pressure, but were m. rginal
and eroding without outside support. Restrictions on these
programs were very important restrictions on the chances for
college education for black students. OCR, however, made clear
that the university system would not be held accountable for the
racial effects of policies excluding black students or cutting
academic support for them.

When the Georgia state plan ended far short of its goals in 1985
the regional office was not even authorized to ask the state to
continue reporting data, to say nothing of requiring additional
steps. The office sent out a letter in mid-1985 telling the
states that they had the "opportunity" to submit data but
requiring nothing. "There is a general understanding,” said one
menmber of the regional staff, "that we do not do anything
controversial.® oOfficials at the University of Georgia system
said that they did not prepare studies of racial trends except
when required to do so by the federal agencies.

Elridge McMillan, then Chairman of the University of Georgia
Board of Regents, said that before the OCR informed the state
system that it was no longer under its jurisdiction that the
state had been prepared to respond to additional federal
requirements. The governor had told the board, as McMillan
recalled, that "I want you folks to do whatever we have to do ...
not to lose money." When the system’s leaders realized that
"these guys are not going to do anythi.g", attention turned to
other issues. McMilian’s judgment was that a few campuses had
made a real commitment, but that the most powerful campuses had
been slow to act. Many institutions had done very little and
leadership was lacking within most campuses. When OCR "just
walked away" from the er <ement process, the efforts
collapsed. (Interview, Ma_ L, 1987).
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Georgia not only failed to achieve the spacific goals but lost
cround. In their final review, however, the federal officlals
simply left out all evidence of failure. The OCR, in its ietter
to Governor Joe Frank Harris, said that all that remained to be
done was the completion of a few specific commitments primarily
with regard to strengthening three black campuses. The OCR asked
Gov. Harris for commitments to build or renovate buildings there
and to provide joint management of agricultural extension by the
Univ. of Georgia and the black agricultural school at Fort Valley
State College. A final commitment was for a plan to encourage
students in a white community college in Albany to transfer to a
traditionally black four-year college in their city. No
significant change was asked of the system or its largest
institutions.

The letter to the Georgia governor praised the many positive
steps that Georgia had taken, said nothing about the decline in
black access to college and specific stated that Georgia’s
success should not be judged by whether or not it met its goals.
Just a few small steps, the federal officials assured the
governor, it would "bring Georgia into full compliance with Title
VI."(Daniels to Joe Frank Harris, 2/9/88)

Three months later the Governor informed the federal officials
that the matters had been taken care of and expressed his
appreciation for "the cooperative relationship" with the OCR.
(Harris to Daniels, 5/9/88). OCR acted in August, 1988 to accept
the assurances of the Georgia Governor. "If the activities set
forth in your letter are completed by December 31, 1988, as you
have assured, Georgia will be in full compliance with Title VI,
and no further desegregation measures will be required by OCR.
(Daniels to Harris, Aug. 30, 1988).

_on es. Regional civil rights officials
interviewed during 1987 Ind 1988 were frustrated and confused
about the department’s policy. None of the officials we were
permitted to interview could describe any substauntive policy for
civil rights enforcement in the higher education.

Regional officials said that they had learned that headquarters
would not approve the use of sanctions and they were forced to
seek voluntary solutions if anything was to be done. They
reported tha* the form of the enforcement process had almost
totally repl _ed the substance and that tl.e Washington office was
not only unwilling t enforce sanctions but also not even
interested in continuing to receive systematic data. The
situation was deeply disturbing to many professionals in the
agency beczuse they believed that real progress was possible with
reasonable support in Washinaton.

There was a tremendous pressure to meet deadlines, but no
substantial guidance about how to do so. Pressures included
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withholding raises and promotions, creating an administrative
situation which gave more rewards for dismissing a casa or
finding a superficial response than for a major attack on serious
problems. Some regional staff members told congressional staff
investigators that they were “encouraging complainants to
withdraw complaints in order to decrease the complaint load and
to diminish the pressure to investigate and close cases within
certain time frames."(House Education and Labor Comm., 1988:27).

The branch chief in another regional office recalled the change.
Prior to the Reagan Administration, she said, the normal sequence
was to do the investigation, gend a letter of findings and then
negotiate. 1In nine-tenths of the case a corrective action was
agreed upon in negotiations. 1n the Reagan period the OCR staff
had to justify compliance reviews in advance and limit their
scope and seldom had the leverage of a public letter finding
probable violations. The policy was to put very little in
writing and to send few letters of findings.

Needed W. rt. As a result of the lack of support
from Wwashington, OCR officials ended up not enforcing what many
believed to be clear legal requirements, and negotiating whatever
settlements they could. "There is no external pressure that we
can exert and the institutions know it," another regional higher
education director commented. oOne director suggested what would
be needed for policy to make a difference:

"What is needed in Civil Rights policy from a new
administration is commitment to substantive civil rights
goals and enforcement, clear nolicy direction from
Washington, bulanced use of negotiations and sanctions,
freedom from arbitrary time constraints on case settlement,
staff, time and money for program review at the regional
level, support from Washington on referrals from the
Regional Office, ard more latitude to the regional offices.
The federal government .needs to identify areas needing
rectification and give it publicity to get cases that are
substantive, .not.just oddball complaints.”

. The aAsian
admissions issue was an example of forceful civil rights .
enforcement with a strong results orientation. The dramatic
attacks by the Justice Department on leading American
universities with declining asian admissions produced an
immediate response on campus. No such attacks were made on
institutions that initiated new admissions requirements which
lowered black or Latino enrollment. A consistent non-
interventionist posture emprasizing university autonomy would
have simply denied any valid federal interest unless there was
proof of intentionally discriminatory activity (such a history
was present, of course, in all of the states under Adamg plans).
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Even if there were a federal interest, the philosophy applied by
the Reagan Administration in the southern cases would have
suggested deferral to university authorities, even where there
was a clear negative impact, so long as any kind of legitimate
academic justification for the policy could be devised.
Certainly, for example, there would be many professors on any
campus who would favor increasing the centrality of English
skills or diminishing the importance of math scores in admission
for legitimate pedagogical reasons even on campuses where there
was no significant Asian enrollment. Many researchers would nho
longer accept the characterization of standardized admission
tests as genuinely neutral measures with high predictive
validity. In fact a federal court in New York has ruled, on the
basis of very powerful evidence that the SAT, for example,
systematically underpredicts women’s performance in math.

This does not mean that the Asian protesters were mistaken in
raising their issues, only that if they and the govermment are to
apply a results tests to policies hurting one, relatively
privileged, minority community they should be consistent in
applying the same results standard to policy changes affecting
disadvantaged ninorities.

Steps Needed for Serjous Enforcement

Civil rights enforcement in American colleges and
universities has never had high priority in any administration.
Serious attention has been limited to the minority of states that
once had de jure segregation in higher education. There has
been virtually no enforcement in the North or West and no
systematic attention to the situation of Hispanics outside ot
Texas. Most enforcement activity was due to the stimulus of a
court which has now withdrawn from the effort to enfoxce the law.

The most basic features of a viable civil rights enforcement
policy are lacking. There is no clear policy. The 1978
criteria could have produced real change if supplemented with
nore specific policies and seriously enforced. The Reviged

remain much less specific than the OCR regulations
governing discrimination against women and the handicapped.
Even a college administration wanting to comply would be unable
to know what it should do. There is no systematic monitoring of
data, even when there are very large negative changes across the
country. The enforcement staff lacks crucial expertise and
credibility and is profoundly demoralized. OCR provides no
significant technical assistance to the colleges. There is no
credible threat to use sanctions which would force college
officials to make the issue a serious prioxity within their
institutions.

The systea is a wreck. It needs basic xebuilding and it may need
some major new approaches. The most basic need is a clear policy

11

Aruitoxt provided by Eic:




187

‘backed by serious enforcement, Even those willing to comply
without pressure cannot lead effectively toward an unknown goal.

The baslc need is to forus the limited resources where they can
do the most goed. mighest priority in OCR should go to examining
situations of deep and even increasing differences in access,
internal treatment, and success within the various institutions
undér OCR supervision. Xf, for example, there is backward
novement for blacks and Hispanics and other protected groups are
doing relatively well oCR compliance raviews should give the
highest priority to exanining what is happening aad

acting against any discrimination found in compliance reviews.
OCR now has so many diverse responsibilities that it is unlikely
to have large impacts in any area unless it targets resources,
seeks cases.of potentially large importance, takes appropriate
enforcenment "action, and, su sequently, builds the findings into
appropriate regulations and technical assistance for other
similar institutions.

SPECIFIC RECOMMENDATIONS

None of the basic essentials of an effective policy for civil
rights enforcement now exist in higher education. The needs are
as follows:

1) clear requirements

2)  an effective data system with timely indicators of
progress

3) professional investigations, monitoring, and
legal analysis

4) involvement of higher education professionals

5) high quality technical assistance and dissemination of
effective techniques for improving minority access
and retention

6) a policy staff capable of collecting and using data and
conceitrating administrative resources on the most
critical problems and institutions

7) systematic monitoring of institutions failing to meet
goals

8) federal grant funds (both new and from existing
programs) to help launch new positive
approaches designed by colleges and to provide
research testing their value. There should be
positive national recognition by the Secretary
of Education of suc :essful models and funds for

12
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disseminatirg them.
9f use of federal cut-off ana litigation powers when
needed, including a grant of more authority
to communicate findings of probable violations
to regional. staffs.
10) a Justice Department strategy for enforcement
and developaent of case law on effective remedies
11) adoption of systematic assessment procedures by the
Education Department to assess the impact of
major changes of federal and state policy in
other areas such as financial aid and testing on
minority opportunity for higher education.

e S. Since mandatory reassignment of students is
not possible within college systems where attendance is voluntary
and private institutions play a much larger role college plans
must emphasize on broadening the choices and ending the
stereotypes of institutions among students who are black or white
vwhile recognizing the special historic importance of black
colleges and the need to enhance them and attract other students

The basic goal of the requirements, clearly present in the
1978 Criteria for the states with separate institutions, should
be to move steadily toward narrowing the gap in college
enrollment and completion rates for white and disadvantaged
minority students (blacks, Mexican Americans, Puerto Ricans, and
Indians) within their state institutions of higher education.
The goal might be, for example, to eliminate at least a tenth of
the gap each year. Institutions should be given broau latitude to
develop plans that will work in the local context so long as they
move toward the goals. Enforcement should be triggered only by
failure to achieve progress or clear showings of policies or
practices that have a high probability of harming minority
opportunity. Public institutions should be required to assess the
probable consegquences of major changes in admissions and other
policies that may affect access and survival of minority
students. Faculty ir .egration should be considered an essential
element of the process, as it is in public school plans and
colleges should be watched closely for progress in hiring and/or
in producing minurity faculty members. Such progress could
include increased enrollment in on-campus Ph.D. and post-~
doctoral programs by disadvantaged minorities.

Equity would clearly require progress by minority students
in gaining access to the traditionally white institutions, which
have superior resources, curriculum, completion rates, and
success in placing graduates in professional training and jobs.

13
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It would also require upgrading facilities and offerings at
traditionally black institutions to break the stereotypes of
their inferiority. Regqular progress toward integrated student
bodies would be good indicators of success in meeting these goals
in white institutions and some progress at black institutions
would be an important indicator that policies had significantly
lessened the stigma traditionally attached to these colleges in
the white community. Priority in enforcing desegregation
requirements should be given to full minority access to
traditionally white campuses and to intense investigations of
situations of rapid decline in the access of students from
disadvantaged minority groups (Airican Americans, Mexican-
Americans, Puerto Ricans, and American Indians).

There should be special requirements for communities with
two or more racially defined institutions providing the same
basic educational program. Duplicating entire universities is an
extremely expensive and wasteful proposition and such areas
should be required to develop plans for combined programs, for
specialized prograis on single campuses, for free exchange of
students and faculties and cross—enrollment. They should be
asked to systematically examine the possibility of merger of the
institutions under procedures that guarantee protection of black
interests.

Data. No administration has established a system of data
coilection that worked effectively. OCR has not effectively
analyzed its own data and more than a year passes as the data is
collected in the IPEDS, sent to a consultant, and eventually
returned in the form of statistical reports that were still too
complex to be of much use. As this is written, in July 1989, oOcCR
has not yet prepared a data tape showing degrees received by race
three years ago; obviously this is totally inadequate for serious
analysis either by OCR or by outside experts and civil rights
organizations. 1In the states where desegregation plans have
ended, OCR has dropped its series of detailed reports and now
receives much less adequate information. One of the important
tools for civil rights compliance could be prompt public release
of lists of the institutions and states with the worst and best
records of increasing access for minority students and faculties
but this has not been done. OCR has released extremely little
public information during the 1980s. An effective program would
have 2 few Key measures that could be rapidly monitored each
year. The data on these measures should be immediately entered
into a simple data system readily accessible by minicomputer at
each regional office and for responsible headquarters personnel.
Such information shculd also be available to the press and the
public. When these measures snowed problems, then OCR could
demand an explanation from state and local college officials. The
lack of basic data, readily available, is the clearest possible
indication that civil rights is not a serious organizational
priority.

14
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OCR should no longer be so dependent on outside resources
for data analysis and make such weag use of the data that it does
collect. An effective civil rights program needs a small
analysis division including programmers and trained policy
analysts together with the temporary help of outside contractors,
which should develop yearly reports, available by Dec. 15, on the
current years’ enrollment, retention rate and level of transfers
from two-year to four year institutions by race, sex,
institution, and state. Data on degrees received and community
college transfers should be available within six months. This
would give the higher education community and federal policy
makers clear and early evidence on new trends. By early sprina
of each year, there could be a full analysis of the previous
year’s faculty hiring results.

The OCR data experts could also draw upon and analyze
other basic sources of student information, including those
providing by large federal surveys such as the High School and
Beyond survey and the Current Population survey, as well as the
1950 Census. There should, of course, be a close watch of the
relationship between the year to year trends in high school
completion and college anrollment. All of this would have been
very difficult to do when OCR was a new agency; it is now
affordable and feasible. In the personal computer era it would
not be difficult to provide all investigatory and legal staff
with the capability to immediately recall present and past basic
data about recipients and to compare their record with that of
comparable institutions elsswhere.

Rebuilding the Staff. The professional staff of the OCR
has shrunk, has lost many o its most dedicated and talented
members, and has become burned out and bitter under hostile
leadership. At times professional civil service staff who support
vigorous enforcement of civil rights laws have been treated as
suspects, accused cf leaking information about nonenforcement,
and seen as disloyal to their superiors who were dismantling the
enforcement program. It still includes, however, many people who
would like to be involved in a vigorous enforcement program.

OCR leadership should identify the most able staff members,
reorganize the office to increase their authority, bring in top
civil service managers from the Senior Executive Service,
augment the staff where it is weak, and organize retraining and
revitalization programs to communicate both the new policies and
a sense of commitment to the organizatjonal mission. fThe staff
needs to be expended and to be reinforced with newcomers strongly
committed to the basic mission, and to be retrained.

If most of the staff is to remain concentrated in the field
offices, there will have to be intense training in all offices
and considerable exchange of personnel between offices until the
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new standards and procedures are well established throughout the
agency.

College Educators. OCR, even at its best, lacked staff
with solid and credible experience within colleges and
universities. College administrators and faculty members rarely
believe that investigators in Washington really understand the
nature of higher education. To some extent, of course, they are
right. Colleges are inclined to oppose anyone attacking their
institutions from the outside, often uniting under the banners of
academic freedom, prcfessional standards, and meritocracy.

Within the academy, however, there is often intense self-
criticism and almost always some wide variety of perspectives on
the fairness of existing processes, and on the responsibility of
the university to society. The OCR staff should include some
acadenics perhaps through a combination of hiring people with
substantial experience, encouraging temporary transfers from
public universities under the Intergovernmental Personnel Act,
and making 1liberal use of consultants, particularly in the
earily stages of the program’s revival. University people are much
nore willing to concede problems and talk about practical
alternatives to colleagues who understand the complexity of
academic decision making and share the basic values of the higher
education community. Plans designed by people with such
experience are more likely to work within the decentralized
structure of university governance.

Technjcal Assjstance. Although many universities have
learned .how to increase access and success by minority students
this experience has not been-effectively summarized and
communicated. One of the best ways to improve the process is to
bring to bear the experience of counterparts in other
institutions who have been successful. A good technical
assistance program should include high -quality research and
dissemination, workshops, visits by counterparts, and support for
experts able to work successfully with college administrators in
drawing acceptable plans. All of these tasks should be supported
by OCR and research offices within the Department of Education.

A Policy Analysis Staff. The federal government collects a
great deal of information relative to coliege access but federal
enforcement officials tend to have virtually no information about
the relative importance of different types of work. OCR requires
capacity to target 1limited resources on the problems that are
the most critical for the largest number of beneficiaries and on
the institutions that have the largest effects, directly and as
leaders among their peers.

The policy analysis staff should include people who are
trained in the analysis of large data sets on mainframe computers
and people trained both in statistics and in education policy.
This staff should work closely with top leadership in the agency,
providing the best possible answers on the effect of various
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decisions and the degree to which institutions are successfully
fulfilling their commitments. With the necessary information,
the agency would continually improve its understanding of the
value of various plan components, learn lessons for use in both
enforcement and technical assistance, and have sarly warnings
when things start to go wrong, warnings that might reopen
negotiations and produce solutions rather than confrontations.

a ing. Good policies, good information and
good analysis are not worth much unless linked to regqular
monitoring. OCR monitoring has been extremely weak in the 1980s.
There must be officials in charge of overseeing reports from each
type of institution who will regularly review the data, lcoking
for negative trends and checking in detail in institutions which
fall well below their goals or are moving backward toward less
access and diversity. OCR has been very weak in monitoring
compliance. Skillful monitoring would identify problems long
before they became massive and should be combined both with the
opportunity for technical assistance and a credible threat of
sanctions if nothing is done. With a good data system well
integrated into OCR operations, monitoring could be a relatively
inexpensive and effective way to leverage important changes and
to avoid the development of severe problems leading to
confrontations and litigation.

iv s =] cts The
federal government rarely employs harsh sanctions against
powerful institutions because of the political pressure that such
conflicts almost inevitably produce. The normal way for the
federal government to change the behavior of state and local
governments and private institutions is through grants-in-aids,
which are basically incentives or rewards for accomplishing some
goal that the government believes to be important. The tradition
of federal-state-local relationships is built around systems of
grants, experimentation, and communication of results. Even the
very controversial policy of school desegregation, for example,
was substantially aided by a large grant program, the Emergency
School Aid Act which lasted almost a decade until it was repealed
in 19s81.

The federal government should initiate a small
program, perhaps $50 million the first year, to provide
competitive grants to help fund planning and start-up costs for
university and college equal opportunity plans. These grants
should require a commitment for eventual transfer of the
resulting programs that prove to be successful to the
university’s regular budget. Grants should be for three years
with the government providing up to 90% of the cost the first
year, 60%, the second, and 30% the third, in return for a long-
term commitment from the institution. Federal funds from other
related programs should also be coordinated with these efforts.
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Grants should require careful evaluation of results. The
Departnent of Education should also allocate funds from its
research budget, or Congress should provide a special set-aside
of research funds, for a systematic assessment of previous and
contemporary experiments in increasing minority access and
success in college. Among the subjects on which particular
attention might focus in the first phase are the effects of
financial aid cutbacks and regulations on black colleges, the
seldom studied and precarious situation of college-age Hispanics,
the rapid decline in the access to college of minority males in
the past decade, and the very low transfer rates of minority
community college students.

Demonstration of the Will to Employ Sanctions. Sanctions
have large political costs and probably cannot be employed
frequently except in the presence of an unambiguous political
leadership dedicated tn the pursuit of an urgent goal. The only
time that this has been present in civil rights in American
history was the period of 1964-1968. Unfortunately, higher
education was not a central goal at that time. The ultimate
credibility of any law enforcement program rests on the knowledge
that there are penalties and that they may be employed. This
seems self-evident, for example, in issue of enforcing tax laws.
Civil rights laws are at least as difficult to enforce as the
Internal Revenue Code. When the Education Department becomes
seriously concerned about a policy area it shows its willingness
to use sanctions, as it has done in the student loan default
area. Any Serious civil rights program must be willing to
initiate fund cutoff proceedings and to carry out the decisions
when there is no alternative. Experience shows that if the
threat becomes believable that it will rarely be necessary to use
it and that even those who lose funds will almost always find a
way to come into compliance when there is a real price. Even a
handful of fund cutoff proceedings would immediately change the
seriousness with which university officials regarded civil rights
requirements.,

Litigation Program. A successful enforcement effort
requires support from the Justice Department, the agency that
coordinates civil rights for the government, represents the
government in court, and plays an extremely influential role in
the development of the law. This last responsibility is of
particular importance in an area where the basic legal principals
of remedy are still under development. A revived Civil Rights
Division suppurting policies requiring progress on the campuses
would be critical to an effective enforcement operation.

Assessing the Effect of Broad Poljcy changes.

Civil rights enforcement is often treated as if it is a discrete
function not related to the broad policy decisions of education
agencies. If the goal of civil rights enforcement 1s properly
understood as that of increasing real opportunities for
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disadvantaged minorities, it is very clear that this is wrong.
Negative financial aid policy changes affecting low income
students, for example, may undo the-best efforts of colleges

to recruit and retain such students. If states raise barriers to
admission they may well seriously cut access. Excluding minority
colleges from eligibility for student loan programs because of
repayment problems could have devastating effects both on their
students on the financial viability of the college. An
administration making minority opportunity a serious concern in
higher education policy would require impact assecsments of major
policy choices and encourage research on the effect of federal,
state, and institutjonal policy changes on the situation of
disadvantaged minorities.
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Chairman OwEens. Thank you.

I want to thank all of the panelists. I think all of you have unfor-
tunately in studying your experience and your research, reinforced
the findings of the committee, expanded and documented the find-
ings of the committee in some cases.

We have a situation here which did not occur in a haphazard
manner, not by accident. It doesn’t relate to a few individuals. It is
a result of a policy, a very negative and destructive policy that is
being pursued.

I want to correct myself—before I mentioned the Republican can-
didate, when he launched his campaign in 1984. I meant 1980.

When Ronald Reagan launched his campaign from Philadelphia,
Mississippi, he sent a clear message to the Nation that his party
and he would take a different position on civii rights matters.

That was one extreme.

At the other extreme is the selection of certain kinds of people to
appoint as judges to the Supreme Court which has produced a Su-
preme Court which also sends another message.

In the last campaign, the advertising campaign related to Willie
Horton, which also exploited racism, acquiesces to racism, and pan-
dered to racism, and that plays a major role in national politics.

The Republican party has actually adopted that as a major vehi-
cle for getting votes.

"However, Congress still has passed certain laws and it seems to
me that refusal! to enforce those laws is illegal regardless of what
part isin power.

(Il want to ask you to think about it and give me your reactions
today.

Are things like Choice—is Choice illegal in the fact that Choice
is really when you examine it closely promoting activities which
will resegregate schools, in many cases along class lines and practi-
cally all cases along race lines; class and race having a definite re-
lationship in this country?

Also, what would you suggest Congress should do in terms of this
cor tinued pattern of refusal to enforce the law, the refusal to carry
out the intent of Congress which ran through the previous Admin-
istration?

The Reagan Administration did it whether dealing with safety
laws relating to workers or civil rights matters, they refused to en-
force the law.

We see no indication of improvement with respect. to the Bush
Administration.

There are clear policies. They don’t put them in writing, but the
message is certainly circulated.

The message is certainly sent out strong and clear to the top
people what the policies are and the workers, of course, in agencies
like the Office for Civil Rights Compliance get these messages that,
as you have pointed out, are the cause of a lot of demoralization
and a lot of the attrition. .

Is Congress helpless and how long will this go on? Should we
have some kind of mechanism which would allow Congress to
better enforce the law, better enforce, guarantee that the intent of
Congress will be carried out.
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Obviously oversight hearings are not enough, because I have sat
through Government Operations hearings covering some of this
same territory.

Repeatedly, we have hearings and the Administration represent-
atives in essence tell us that that is the way it is, that is all we are
going to do and the implication is you have no recourse.

I throw these simple questions out to all four of you to respond to
as you wish.

Ms. SimoN-McWiLLIAMS. Mr. Chairman, I certainly would like to
respond to the Choice issue.

I feel very strongly that Choice is certainly a way, and I think
you will note in my testimony as I certainly did not provide it to
you orally—that Choice is a way for some people to resegregate, if
you will, and unintentiona! resegregation will also take place.

When one listens to certain words such as “Well, then the
second-raté schools will close,” in my opinion, this is a way of sift-
ing through the various student populations aad causing those who
would, if you will, be able to succeed any way to cross over into a
certain academic track or attend a certain school and those who
would need assistance would not be afforded education in these
schools of Choice.

If there is not written into the various regulations related to
Choice and magnet schools then we will see an even more signifi-
cant, if you will, amount of resegregation and not only by race, but
certainly by caste, as you indicated. Those persons who are of a
higher economic level will be able to get their children into what-
ever school it is that they choose; and second, they will be able 1o
even go out of the system, if they will.

Mr. OrrieLp. I would like to speak to the choice question. It de-
pends on how it is done. The entire effect depends on how it is
done.

If it is just open choice with no restraints, it will unquestionably
increase segregation probably by race and certainly by class.

_ We have experience of that in several cities.that we are study-
ing.

Ma,;;net schools have very few poor children compared to other
schools.

I believe there are four key elements in making a choice pro-
gram equitable.

One is that there is really intense information provided to the
low-income and non-English-speaking parents and that that should
be on a person-to-person level, not just through brochures.

Second, free transportation must be provided unless you are
going to stratify by class. Choice without free transportation is an
economic-sorting device.

Another one is there must be civil rights goals. The school must
be integrated and under a Choice plan and there should not be
choices that increase segregation.

1 believe that there should not be screening devices like tests to
get into Choice schools, that will have a class and race segregating
effect in most circumstances.

So I think that those things have to be attended to.
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Chairman OWENS. Do you think that the people who are pushing
Choice will take any—will allocate any resources to carry out those
four things?

Mr. OrrieLD. If they don’t, anyone who is concerned about civil
rights should oppose Choice proposals.

Chairman OwENs. On the basis of your experience, do you think
they will?

Mr. ORFIELD. Most of the proposals don't provide these essential
things. Also, Choice, where it is going to be across district lines as
it is in some of our school desegregation consent orders in places
like St. Louis or Milwaukee or in Minnesota, under State law—
there should be strong efforts to make good suburban school oppor-
tunities available to inner city minority students who are in inferi-
or schools by every possible measure.

I think Choice should be inter-district.

Mr. LicuT™aN. I would like to comment on what should the Con-
gress and the committee do in response to protracted and chronic
failure to enforce Title VI and other civil rights statutes by the
Office for Civil Rights.

I think the answers come down to basically the oversight area
and the appropriations area.

For example, the House Committee on Government Operations, I
think, did an extraordinary service as did this committee in coming
out with the reports that they have come out with.

To use the example of higher education, which I focused on when
the House Committee on Government Operations found that the
vestiges of segregation have continued and said it like it was, they
did an enormous service for the country, but that was 1987 and 1
don’t know of any follow-up since 1987 by the Congress.

OCP should have been called to account for its failure to deal
with these vestiges and called to account by this committee also, in
the sense that a Learing should be held as a starter, and questions
should be posed forcing them to explain how could they have ap-
proved these plans when most of the goals and objectives of these
plans have not been met.

How could they shift their standard for review to one of whether
or not the States were carrying out certain steps regardless of the
result of those steps.

We have had a very pernicious shift in the standard of compli-
ance.

No longer is there concern about whether the plans work or
whether or not the goals or objectives are met.

Desegregation is declared on the basis of carrying out certain
steps regardless of result.

This committee would do an enormous service, I think, in forcing
them to justify what I think is a wholly unjustifiable position and
if they won't carry out their statutory duty, I think—to second the
view of my colleague, Ms. McClure—I think appropriations is the
next step, that members of this committee would testify and that
the OCR would be told that if they don't carry out the statute, they
won’t have the funds.

Chairman OweNs. Ns. McClure?

Ms. McCLURE. Another way to approach the appropriations is to
earmark or indicate that it is expected that the department will
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spend out of these appropriations such funds as are needed, and
then list it.

I am frustrated, too, but you have to keep at it; persistence. Do
more hearings.

In fact, the committee might consider—the full committee, might
consider creating a special subcommittee or designating an existing
subcommittee to focus on this.

I mean, there have been plenty of examples of the Congress
going after non-law enforcement—the Environmental Protection
Agency, for example, comes to mind in the first Reagan term when
thhe Congress just went after it and after it and finally got some-
where.

They exposed some things.

I know this committee has a very full plate, especially in a year
when major programs have to be reauthorized.

I suppose—you are in a position which the Legal Defense Fund
isn’t. You write to the Sccretary and ask for a policy on Choice.

Don’t ask Mr. Smith, because Mr. Smith has to do what across
the street wants. Across the street is OCR parlance for the Secre-
tary’s office, the General Counsel’s office.

It is those people that make those decisions. So you have got to
go across the street, too, or bring across the street to the Rayburn
Building.

Chairman OweNs. I throw out one question that you can consid-
er and I would like a response in writing, since you have wrestled
with this problen quite a bit.

I have been here seven years so I am still considered relatively
new, but I don’t know why we can’t push for a congressional solici-
tor, someone to take the Administration to court.

We had an experience with disability, people being knoc'.ed off
the rolls with respect to disability, but Members of Congress joined
citizens and went to court and the court ordered the policies of the
Reagan Administration be reviewed and in the meantime people
had to be put back on.

There have been cases where citizens go to court, and Congress
goes to court and gets results.

I don’t krow why Congress can’t have at its disposal a solicitor
who goes to court to force the Administration to carry out the
intent of Congress.

Think about it and I would appreciate your response.

Chairman QweNs. I have one quick question. OCR reported in its
fiscal year 1988 annual report that it met over 90 percent of its
Adams time frames for complaint processing.

Do you believe that these statistics are valid?

Mr. LicurmaN. That is difficult for us to evaluate because since
the order was dismissed, they have refused to share the informa-
tion with us. They no longer report to us.

Even if they are valid, they are only part of the story. Obviously
the substance of what they decide is very, very important and to
the extent that they have met the time frames, for one thing, you
would have to look at do they meet the time frames on acknowl-
edging complaints on the substantive decisions on letters of find-
ings and enforcement decisions.
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You have to look at those data very closely, but you also have to
look at what they decide.

To the extent that they are dismissing the complaints, it doesn’t
help much that they do it on a timely basis.

Ms. McCLure. I think it is a fraud.

In the summer of 1985, we were still getting reports and we did
an analysis of the time frame and there were four separate ones
and we did it by region and within region by jurisdiction.

It was an awful job.

What it shows in the first time frame is do they acknowledge re-
ceipt of the ccmplaint?

Well, gee whiz, golly, they got nearly 100 percent on that one.

The next was, di§ they complete the investigation?

They didn’t get anywhere near 100 or 90 percent on that.

Did they issue the letter of finding?

And the fourth time frame is, if they had not secured voluntary
compliance, did they take the case to administrative enforcement?

It was interesting to note that there were a number of due dates
declined in each of the four categories, so you might start with a
tllaousg)nd due dates and do they acknowledge receipt of the com-
plaint?

By the time it got down to did they take any enforcement action,
it was down in the low hundreds.

If you add those together, the high 100 percent for acknowledg-
ing—almost any agency can acknowledge within 15 days receipt of
a complaint. When you add those together, sure they may get 90
- percent,-but disaggregated, the story is different.

Chairman Owgns. Thank you.

Mr. Hawkins?

Mr. HAwkiNs. I think in answer to one of the questions, Dr.
Simon-McWilliams indicated a view on Choice and I think Mr. Or-
field seemed to not completely agree with the statement.

I think that Dr. Simon-McWilliams had made him a prepared
stat‘tiaerr&ent. I wasn’t so sure. It seems to me some clarification was
needed.

Mr. Orfield seemed to suggest that with a number of limitations
of certsin conditions, that Choice might work. However, these are
not included in any of the proposals that I have seen being advocat-
ed by those who advocate Choice. If they were, there would be no
reason to have Choice because they would make the schools better
if you met those conditions.

But the statement that I read goes much beyond a gimmick
called Choice because I don't know where the idea originated or
who originates the idea or who decided this was to be the corner-
stone of education during this administration. Certainly it is not a
policy because no policy has been enunciated.

It is something that arose and they are using it because I sup-
pose it justifies the budget cutbacks. You don't have to spend
money on it if you advocate that States and local districts can go
ahead and open up enrollments. But the issues seem to have been
brought to focus in Dr. Simon-McWilliams' statement where she
said that public school Cheice will force the system to put competi-
tion back into education.
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Who decided that we need to put competition back into educa-
tion? What type of competition are they talking about? Will it be
the competition that will allow schools to be selective in the stu-
dents that they receive, that would reduce their costs and improve
their profit rating? If we are going to talk about competition, I sup-
pose we should talk about schools making their profit of some kind.
I am not sure who decided that.

The idea that in some way we are going to upgrade the second-
rate schools or close them, then what are we doing to upgrade the
schools? So I guess we get down to the question, are we going to
close up those schools, and how many students who are in those
schools we close up. What becomes of the schools we close? Would
you elaborate on that statement?

Ms. SiMoN-McWiLLiaMS. This is a statement——

Mr. Hawkins. T will ask Mr. Orfield about his so-called limited
Choice and all the good things that he thinks are going to be done
to make Choice work when the President has already decided at
the summit in Virginia with the governors that he is going to de-
regulate the schoodls.

If he is going to deregulate and let them have the Federal money
with no strings attached, then obviously you are not going to have
any conditions.

Ms. Simon-McWiLLiams. I noted that in my presentation on page
7 and indicated that desegregation is lost in efforts to reform school
standards of competitiveness, aggressiveness and survival of the fit-
test.

In my opinion, it is taking us back to sifting through the school
population and saying that there are only a few that we want to
send through the system, the others be damned. This is what I see
fha; the Choice move, if you will, is perhaps leading to or it could
ead to.

I noted, as I put in quotes, the words “public school Choice will
force the system to put competition back into education to upgrade
the second-rate schools that are closed.” That statement was made
by a persori from the Department of Education and I would expect
that that goes back to that competitiveness, if you will, and filter-
ing out those creating the class system within our society.

And when one is bold to make the statement to upgrade the
second-rate schools or close them, I should underscore that that is
truly a bold statement because we know that the schools that have
been attended by, if one would call second rate, were those schools
that are dilapidated in physical plant as well as wanting an in-
structional staff, and those schools are usually within the inner-
cities where we have the largest group of minority students.

I maije the statements and put in quotes, but I also say that I
shudder when statements like that are made by persons who are
leading our national education system, because it certainly appears
to me that there is an intent of, if you will, moving back to a segre-
gated society, not only by race but most assuredly assuring that it
will be by class.

Chairman OweNs. Secretary Cavazos actually made that state-
ment at the University of California at Los Angeles and again
before this committee, so I guess we could credit him with the
statement and also the statement that he would not countenance
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any type of segregation aiong with it. However, there seems to be
some dichotomy involved in that.

Now Vr. Orfield, you have indicated that you thought that
under «: “tain limitations then we could make Choice work, and I
wasn't so clear on who is going to be responsible for those condi-
tions. Who is going to pay for the transportation, fur example? You
said transportation—those advocating Choice. Let’s say the depart-
ment is advocating Choice but it is not suggesting that it is going to
put up any money te do it, then that first condition, one of the con-
ditions you mentioned is out of the window to begin with, assuming
that that would be required as one of the conditions.

I have forgotien some of the other conditions, but they are all
local decisions to b made, that are not included in what is being
advocated at the Fecieral level. Who would be responsible for, let us
say, making sure those conditions prevail?

Mr. OrrieLDp. Well, I think that one of the things that should be
done is that there should be some civil rights guidelines on Choice
plans which should be issued by the Office for Civil Rights and the
Justice Department, and they should incorporate those require-
ments.

If you are going to have Choice, you can’t make Choice depend
on the wealth of the family or depend on them knowing the intri-
cacies of the bureaucracy of the school district, so they can get
through a very complicated system. You have to make the system
accessible and have a set of desegregatio goals.

The reason I think that it may be worin pursuing this, in those
cases where we can get those protections, is that there are a lot of
schools that are not functioning. In our city of Chicago, »f the 65
high schools I would estimate 60 of them are not preparing stu-
dents for college adequately and they do need to be shaken up and
we x;fsed to try everything we can that does not have inequitable
results,

So I think Choice is one of the things that we might explore if we
have the right protection. But if we don’t have it, it should not only
be lprevenbed, it should be opposed by some Federal civil rights offi-
cials.

If Congress is going to mandate or encourage Choice, it should be
included in the funds that Congress dispenses for these programs,
either Congress itself funds these necessary elements or scheol dis-
tricts can receive the Federal grant funds only when they provide
those necessary elements from local funds. They have to come from
one source or another, or Choice should not go forward.

Mr. Hawkins. They never came before Congress before this.
There is a bill pending in this committee to establish it legally, but
this bill has not been introduced. It has been proposed.

One of the conditions seems to be as to whether or not a school
would be selective. We compel children to go to school—that is the
States do—to a legal age and a neighborhoca school, an ordinary
schnool can not reject a student. A student comes, registers and that
is it. Under the school that has been designated as a Choice school,
that school has the right to refuse a student if the student doesn't
live in that attendance area. If you are going to have competition,
gair competition, you would compel every school to accept any stu-
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Mr. OrriELD. I think that that is right, Congressman.

Mr. Hawxkins. That would be one of the conditions. It can’t be
selective, if you are going to get the Federal money, you can’t dis-
criminate against, on any basis, the student who comes to that
ahqol. If you do that, obviously you would destroy the idea of

oice.

Mr. OrrieLp. That is right. I think that the selection procedure
should be a random selection from the students who are interested,
subjected only to a limitation on civil rights grounds.

In other words, if the initial choices would produce a segregated
school that should not be allowed but otherwise students should
not be screened out of Choice schools on standardized tests or other
kinds of procedures. They should have a right to go there just like
other public schools and it should be on the basis of their interests
or if their parents think it is beneficial for them. There should be a
system of randomized selection that permits every student to have
an equal chance to get into those schools. Also there should be civil
rights guidelines to make sure that they are integrated.

Ms. SiMmoN-McWiLLiams. In the Pac:ific Northwest, I think per-
haps some persons may like to visit a couple of school districts
where Choice, if you will, has been in effect long before it became
the activity of the administration. I think that they will find that
our desegregation assistance center is working with these districts
because racial segregation has taken place.

If, in fact, the districts have those dollars available that are nec-
essary, and I agree, if it was necessary, to pay for the transporta-
tion, if you will, and also to have the necessary support so that par-
ents will understand what Choice is all about, then perhaps you
can look at those dollars and utilize them within those schools that
are 10w called segregated and all schools then could become a part
of that mix of Choice.

Mr. Hawxkins. Thank you.

Chairman Owgns. Mr. Orfield, would you say that Choice schools
ought to have a lottery system for the admission of students. Is a
lottery the only just way to do it?

Mr. OrriELD. I think the best way to do it is not to do it on first
come, first served because that will advantage parents with the
most information.

The best way is to have desegregation goals and within those
goals, allow students to register as a matter of right and choose
from those who want to go by some kind of a lottery system.

Chairman Owens. Thank you.

Mr. Payne.

Mr. PAYNE. Thank you.

I think this is a very interesting conversation and I appreciate
you experts giving us some guidance on this very important sub-
Jject. I think that the question of choice is an issue that we are
going to have to wrestle with so I appreciate the opportunity to
have this dialogue

Of course, the first problem is that of nomenclature and that this
whole thing is called Choice. I wish there was another word be-
cause our colleagues are so anti-choice. It seems like when it comes
to a woman’s right to choose, then to use the term choice is bad. I
think it is going to mix the bad guys up with the good guys, or
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maybe it is consistent, the more I think about it, because I can’t
see under the current et of circumstances, hew this whole ques-
tion of choice will be able to work especially if yov are saying let
the Justice Department, let the Office for Civil Rights monitor to
make sure the system works. We have seen very clearly over the
last 10 years what happens when you have the wolf watching the
chicken coop. So therefore, it is doomed to fail.

The whole question of when do you stop Choice—if a school is
known to be very good in an area and everyone is going to apply
there, how do you determine who can go?

Also, on the question of Choice, those who are better informed
and have parents who may take interest or have the time to make
evaluations and all that is necessary, they are going to be the ones
that are going to end up in the Choice schools in the first place and
those people who need the assistance and the prodding to be able
to understand the importance of education will.fali down to the
bottom tier.

It is even interesting that on the question of Choice, we find that
in 1879, in the Ferguson case—the Supreme Court found segrega-
tion was constitutional, and in 1954, Brown v. Board of Education
found unconstitutional. We are going to be able to almost take both
cases and find another way to legally resegregate through this
question of choice.

I doubt seriously if—those points you raised, Dr. Orfield, are ex-
cellent, but I don’t see anyone tsking time and interest in doing
those things. Therefore, Choice is doomed to fail.

Surprisingly enough, with the new progressive government of
South Africa, they talk about dismantling apartheid and going to
the beuch if you want, but there is one provision that they are
holding closely and that is the group right to choose. It is called the
same thing, Choice. Choice simply means that a community in
South Africa, even when apartheid laws are dismantled, will have
the right for group association, it is called. You decide who you
want to live with, whether you want to go out at night, what kind
of club you want to go to, where you play golf and 1 guess where
you send your kid to school. That is pro-choice.

I see a lot of serious difficuities in this whole question of the
voucher system, basically that is what I call it. I would appreciate
it if you could give me your written thoughts.

I think your thoughts are good and maybe that we would be able
to—because if we knew the answer, we wouldn’t be asking you the
questions, that is for sure. So it is not that we are here saying your
answers are faulty. We have no answers either.

So if you could think through this and give us some information,
I think that that would be helpful to us as we grapple with this
question which is certainly going to come up before us more and
more in the future.

I don’t have any questions unless anyone wants to comment.

Chairman OweNs. Mr. Hayes.

Mr. HAYES.Mr. Chairman, I heard you at the beginning when
you said that we are running behind schedule. In addition to that, I
was hopeful that we would be able to make up for some of that
!?teness by shortening our lunch, which I still have hope we can do
1t.
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Second, there is a limit as to what that portion of the human
anatomy which you sit on can endure. We have been here better
than three and a half hours now, and I am going to just comment
by saying that we have benefited from what has been excelient tes-
timony from all the panelists.

The one question that I might have, and I will certaiuly go
through the prepared testimony, because it is enlightening in many
respects—I would like to just say as I look at this report on rese-
gregation of public schools in the third generation, some of you all
made contributions to the preparation of this report.

You, Dr. Orfield, I am tired of hearing this about Illinois leading
the pack in this whole area. I find myself in a somewhat defense-
less position. Yet, when I see 2 situation where in the suburban
schools, public schools surrounding Chicago, where the State of Illi-
nois spends ahinost $800 a year per student on a kid who goes to
school in the suburbs than they do on a kid who goes to school in
Chicago, where I see a situation where at the University of Illinois,
which has an enrollment I think of almost 30,000 students, less
than 2 percent of that number I think are African American stu-
dents, and I see a growing number of Asians. They are being af-
forded an opportunity to get an education which African Ameri-
cans can’t get, and you weigh that against the increasing cost of
tuition, with a lessening of Federal help to those students who need
help. I wonder if we have a way to solve this crisis based on the
current approach because there are kids who want to go to school,
yet we have a drop-out ratio in black areas of the city of Chicago
that are hovering around 50 percent.

When we here in this Congress have trouble funding a measure
to combat dropouts to the tune of some $50 million, which is pocket
change by the way we spend money. It is not one of our top prior-
ities. I think we have got to begin to make this one of our top prior-
ities and I certainly think you people in the education field, if we
are going to be faced with it in the next 10 years, people have no
longer a desire to even become teachers. .

The decline in the number of black students who want to study
to go into the teaching profession is declining. There are reasons. I
don’t want to get into them, but I am trying to lay out what I see
as some of the problems that we face which leads to the conclusion,
I guess, in part to the vesegregation of the public schools, not just
in the South, where I marched along with others to open up those
schools and create opportunities, but when we sit here and contin-
ue to see the Justice Department refusing to do anytihing about
changing the course that we are traveling except to come up with a
so-called solution of maybe Choice, I know in front that many of
the kids in my area, in my district, they have no choice. They have
to go to the school they can walk to and hope they can get break-
fast when they get there, particularly at the elementary level, be-
cause that is where they eat the third and fourth week of the
month.

Do you want to respond?

Mr. OrriELD. About half of the black and Hispanic students in
Chicago aren’t finishing high school and there is very little help in
drop-out prevention programs from either the State or Federal
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Government so far and those students are doomed in terms of em-
ployment prospects as adults.

What we find is that five out of six young black men between 18
and 19 don’t have jobs in Chicago. It is just a shocking situation
that the black enrollment at the University of Illinois, Chicago
campus, which is in the middle of the city, went down over 40 per-
cent in the first four years of the 1980s. Tuition is one of the most
expensive in the country.

Public tuition in the country has raised substantially faster than
family income. Racial income gaps have grown during this decade
a?thederal fnancial aid covers @ smaller and smaller percentage
of that.

We show, in research we will be releasing soon, that even for
those students who graduate from high school in our big cities, less
than one out of 10 is finishing college in the 1980s.

We have a terrible situation and it relates both to civil rights en-
forcement, because the University of Illinois and other campuses
are adopting increasingly demanding requirements to get in and
are eliminating remedial programs, and it relates to financial aid,
which is something that if we are going to get low-income students
to go to college, we have to fund them more adequately, especially
in the first two years of college. They can’t afford huge loans.

The committee and the Congress have failed to fund those schol-
arships at a level that makes it possible for low-income students to
pay these rapidly increasing tuition loans. I think it is one of the
hardest issues we have to face.

Ms. SiMoN-McWiLLiams, With that type of information and that
that you have afforded, my question is, from what will these chil-
dren choose? If they are dropping out of school, if we do not have
the support for them to travel to these various schools, if they are
not able to go to coliege, what is out there for our children to
choose and what will be left when they do close, if you will, those
second-rate schools, as someone is calling them?

Chairman Owens. Thank you very much.

I would like to note that the panel has been quite informative
and inspiring. We do afpreciate your being here and would like to
submit some additional questions to you in writing. We will hold
the record open for that. ’

Mr. Smith, who had to go, Mr. Smith, the Member of Congress
on the minority side, specifically has questions that he would like
to submit to some of you.

I would like to leave you with one question that I didn't get a
chance to explore. Shouf& Congress take steps to prohibit Federal
education aid to States which discriminate in their distribution of
education assistance funds within their State?

Formulas which have a result of being discriminatory have been
promulgated for a long time by aumerous states, including the
State of New York. When you advance a formula which insists that
you must allocate State assistance funds on the basis of attendance
instead of enrcllment, that is a discriminatory formula which is
used quite a bit in a number of places.

We wonder if Congress shouldn’t take some action to press States
to be fairer in their own distribution of State aid funds to educa-
tion. Inner-city communities where there are large numbers of mi-
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norities are inevitably the victims of these kinds of discriminatory
formulas.

Thank you again very much.

We will recess at this point until 2 o’clock. It is going to be a
sh(irtir recess than we planned, but we will resume testimony at 2
o’clock.

[Whereupon, at 1:20 p.m., the subcommittee recessed, to recou-
vene at 2:00 p.m., this same day.]

Chairman OweNs. The committee will please come to order. For
the afternoon hearing session, we are going to combine pcnels 1
and 2 for the afternoon.

We also have a substitute person testifying. Ms. Pamela Mormnroe
Young will join us, replacing Althea Simmons, who could not be
here. She is a Legislative Counsel with the NAACP, Washington
Bureau.

David Chavkin is the Senior Program Analyst for National
Center for Clinical Infant Programs. Ellen Vargyas, is representing
the National Women’s Law Center.

Norman Cantu, Esquire, is Director of Elementary and Second-
ary Programs of Mexican American Legal Defense and Education
Fund. And Susan Liss, from the Citizens’ Commission for Civil
Rights; accompanied by, Elliot Mincberg, Esquire, People 1or the
American Way; and James Lyons, for the National Association for
Bilingual Education.

We will begin with Mr. Chavkin.

STATEMENT OF DAVID CHAVKIN, SENIOR PROGRAM ANALYST,
NATIONAL CENTER FOR CLINICAL " INFANT PROGRAMS;
PAMELA MONROE YOUNG, LEGISLATIVE COUNSEL, NAACP,
WASHINGTON BUREAU; ELLEN J. VARGYAS, ESQUIRE, NATION-
AL WOMEN's LAW CENTER; NORMAN CANTU, DIRECTOR OF EL-
EMENTARY AND SECONDARY PROGRAMS, MEXICAN AMERICAN
LEGAL DEFENSE AND EDUCATION FUND; SUSAN LISS, CITI-
ZENS COMMISSION FOR CIVIL. RIGHTS; ACCOMPANIED BY:
ELLIOT MINCBERG, LEGAL DIRECTOR, PEOPLE FOR THE
AMERICAN WAY AND JAMES J. LYONS, NATIONAL ASSOCIA-
TION FOR BILINGUAL EDUCATiON

Mr. CHAVKIN. Good afternoon.

As I was listening to Mr. Smith’s and Mr. Turner’s testimony
this morning, I began to get a feeling that OCR and the Depart-
ment of Justice have done a pretty horrible j.b with regard to Title
VI and Title IX.

It is because they have been putting all their efforts into enforc-
ing Section 504 to protect the rights of persons with disabilities.

Then I remembered I was going to be testifying about what a ter-
rible job they had done. I began to wonder what it was they had
been doing.

The major difference, I think, between the civil rights issues af-
fecting women and minorities and the record of OCR and the De-
partment of Justice and the record affecting persons with disabil-
ities has been that whereas the department has frequently gone
out of its way to show active hostility to minorities and women by
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intervening in litigation and by other activities, the record with
regard with disabilities is very different.

There is almost a complete pattern of neglect, not benign neglect,
but just complete neglect. What I want to do is focus on a few ex-
amples of that.

I am going to be deviating largely from my testimony, which I
know will be included in the record. I will focus in part by respond-
ing to some of the concerns that came up this morning.

Two points especially come to mind. The first was the point Mr.
Turner made about the extent to which the Justice Department
has been an avant-garde of the civil rights movement.

Mr. Hayes is already chuckling. Obviously, you took Mr. Turner
to task and set him straight with regard to Title VI.

However the record with regard to Section 504 and the education
for the handicapped act may be even worse. During the 1980s there
were six or seven major cases that went to the United States Su-
preme Court on the rights of persons with disabilities in programs
that are either administered through or funded by the Department
of Education.

In one of those cases, the Rowley case, the Administration joined
the side of the parents. That may have been the “kiss of death”
because they lost as a result.

In three of the remaining cases they didn’t even get involved at
all. 1 want to talk about some of the specifics of that.

The other two, which the department lost, joined the side of the
school system. So the litigation record is hardly one to be proud of,

Mr. Turner talked about the recent First Circuit case. Let’s hope
that case is a turnaround, that it is the start of a new effort to
properly address the rights of persons with disabilities.

The other major point came up with regard to the case statistics
and the extent to which the handicapped discrimination complaints
have dominated the work of the Office for Civil Rights.

Going back to some of those statistics, if you look at them a little
closer, the record is not quite as significant as it might appear at
firs’. First of all, those complaints that were withdrawn, this whole
issue that the staff and a number of members raised this morning,
33 percent of the handicapped discrimination complaints were
withdrawn prior to action by the Office for Civil Rights.

If you look at the additional cases in which there were closures
with no violations, which were 49 percent of the letter of finding
closures, the total closures in which no violation or no positive
action occurred, 67 percent.

Mrs. Lowey raised the question of, you know, what does that tell
you. Mr. Smith’s response was, “We can’t find a violation if there
is no violation.”

The other way of looking at that is it may be that the office is
simply not looking hard enough. Part of that raises this while prob-
lem with regard to policy development that I want to get into in a
moment.

The other thing about case statistics is they don't tell you much
about the qualitative actions of the Office for Civil Rights. It is one
thing to find a violation where to get corrective, there is no lift on
a bus or where a ramp needs to be put into a school to allow a
person with mobility impairment to get into the building.

2}‘2 o
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What that doesn’t tell you is what happens when the person gets
into a classroom. That is where the Office for Civil Rights really
has been most grossly lacking.

Part of that fact is due to the absence of policy development, the
staff report on page 4, item 13, talked about the consensus among
OCR regional staff and that few useful subs*antive policy directives
bave been issued since 1981. One of the specific recommendations
in number 8 was that policy directives should be developed and dis-
tributed on a-wide basis.

Obviously if you want people to obey the law, you must tell them
what the law 1s. One of the critical problems js that nothing has
happened in terms of policy formation since the re-promulgation of
the old HEW Section 504 regulations when the Department of Edu-
cation was created in 1980. There has been nothing significant on
the regulatory horizon in terms of formal regulation or in terms of
interpretative rules.

Perhaps the most gross example of that is described in my testi-
mony with regard to the question of availability of related services.
This is in the written testimony on page 8.

One of the ongoing problems under the Education for the Handi-
capped Act is the extent to which children with disabilities are en-
titled not only to specialized instruction, but also to such .related
services as social work services, counseling, physical therapy, occu-
pational therapy, and those kinds of things. Some of those related
services, if they are not provided, actually prevented the child from
attending school.

It would be as clear as closing the door to that child. On January
19, 1981, the last full day of the Carter Administration, a notice of
interpretation was published in the Federal Register with regard to
the coverage of clean intermittent catheterization. This procedure
is commonly done by family members, but can now be done by indi-
viduals other than medical personnel.

It is essential for a child who is unable to empty hiz or her blad-
der completely. It allows that child to attend class until they are
able to catheterize themselves. .

The notice of interpretation that was issued said this is a re-
%1uirec.l related service under Section 504 and the Education for the

andicapped Act because it is necessary to allow children with
that kind of disability, in this case it was & neurogenic bladder, to
attend school.

February 17, 1981 the Reagan Administration postponed the ef-
fective date of the policy statement until March 30, 1981, a little
over a month,

March 27, 1981, the effective date was postponed again, this time
until May 10, 1981. On May 8, 1981, the effective date was post-
poned again, this time until further notice. We are all still waiting
for the further notice.

What happened instead was a child, who was being excluded
from school because of the unavailability of that service, went to
court. The case ultimately got up to the United States Supreme
Court. That is the case of Irving Independent School District v.
Petro, described on page 9 in the written testimony.

The Supreme Court said that was a required-related service be-
cause it was necessary to allow the child to attend school. Curious-
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ly, the Administration, which is again, supposed to be the avant-
garde of civil rights enforcement under their own description,
didn’t participate in the case.

The Solicitor General was absent from any involvement of the
case at the Supreme Court level.

One of the things that happened later is the whole problem, and
it is really a policy matter that is going to come within the jurisdic-
tion of this committee, and that is the extent to which Section 504
still applies in cases that arise also under the Education for the
Handicapped Act. This problem is described in the testimony on
bage 5, it is the critical difference between Section 504 and Title IX
and Title VI with regard to the rights of children.

Most of those ~ights are defined by the EHA. What happened in
1984 was the Si.preme Court decided the case of Smith v. Robinson
which, the court said that where the child was proceeding under
the Education for the Handicapped Act, you couldn’t bring the
action in Section 504.

It arose really on the issue of attorney’s fees because at that
point attorney’s fees were only available under Section 504, not
under the Education for the Handicappsd Act. The Supreme Court
said Section 504 adds nothing to the substantive rights of a handi-
capped child and we therefore cannot believe that Congress intend-
ed to have-a careful balance structure in the EHA upset by reli-
ance on Section 504 for otherwise unavailable damages or for an
award of attorney’s fees.

Ina larFe part, as a result of the acticns of this committee and a
comparable committee in the Senate, the Handicapped Children’s
Protection Act was passed in 1986. That established the right to at-
torney’s fees.

What it didn’t do was grapple with the whele question of the
extent to which Section 504 is a valid right of action, a valid basis
on which to allege complaints under the EHA. Therefore, a large
number of issues in which Section 504 really is critical is where the
EHA rights simply don’t go far enough. Lef m.e give you one exam-
ple of that.

All of us know that minority children are disproportionately
placed in special education programs. They are either labeled as
educable mentally retarded or as emotionally disturbed.

All of us know that. We got it from anecdotal evnerience.

In 1979 there was survey data developed by tue Department of
Education that reinforced that. What we dor’t know is why that is
h}alippening, nor has the department thought about what to do with
that.

Well, that obviously raises Section 504 issues because the locai
education agency has been identified as regarding those children as
handicapped. They are, therefore, protected under Section 504.

Even though they are not handicapped 1. many cases, they are
being regarded as handicapped, the third prong of Section 504 defi-
nition testimony. They are not being educated in the least restric-
tive environment. .

They are being educated in a restrictive environment, to their
advantage. That is a Section 504 issue in which the Education for
the Handicapped Act is not much use.

R14:
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Other examples are described in testimony. But it is really criti-
cal that this committee and furthermore the Office for Civil Rights
itself, begin to grapple with that issue. Even with those uncertain-
ties under the EHA, it is important to recognize that the non-EHA
issues in education also haven’t been addressed.

Some of those are highlighted towards the end of my written tes-
timony, but they involve such problems as the discrimination of vo-
cational rehabilitation programs against children with severe dis-
abilities despite some of the statutory protections that this commit-
tee put in place. It involves discrimination of vocational education
programs against children and adults with disabilities and the fail-
ure to_provide reasonable accommodations to ensure that those per-
sons are main-streamed and realize their potential.

So there is a wide, wide. disparity between the impression that
was left with the committee this morning and the reality of what
has happened both in terms of policy development, which as the
staff noted and as the committee pointed out, is really the under-
pinning for both technical assistance and voluntary enforcement,
and on the other side in terms of meaningful enforcerent of civil
rights for persons with disabilities.

Why don't I stop there and let-Ellen proceed.

Chairman OweNs..I am sorry. I neglected to point out the fact
that we have your written testimony, and the entire written testi-
mony will L« entered into the record.

Ellen Vargyas, National Women's Law Center.

Ms. VarGyas. Thank you very much. I am very pleased to be
here today in a dual capacity as an-attorney with the National
Women’s Law Center and also as the Chair of the Coalition for
Women and Girls in Education.

While both the coalition and the law center are deeply concerned
with the full range of civil rights enforcement, our particular focus
is the enforcemert of Title IX of the Education Amendments of

. 1972, the statute which prohibits sex discrimination in education
programs and activities which receive Federal financial assistance.

My testimony will therefore concentrate on issues regarding
Title IX although many of the concerns I will voice apply equally
to the enforcement of the other civil rights statutes within OCR’s
jurisdiction.

In addition, because I understand that many procedural prob-
lems in OCR enforcement, for example, compliance with time
frames, avoidance of the Letter of Finding pracess, et cetera, are
being addressed by other witnesses, I will focus my remarks on the
substantive aspects of Title IX enforcement.

It is both timely and important for this committee to exercise its
oversight jurisdiction regarding the Office for Civil Rights in the
Department of Education. We start with the proposition where se-
rious concerns are raised by the failure of the Administration to
nominate a Secretary for Civil Rights.

When viewed in combination with the sigrificant decline since
1980 of OCR’s budget in real terms and the well-documented and
pervasive failures of OCR during that time in handling complaints
and conducting compliance reviews, see, for example, this commit-
tee’s excellent 1989 majority staff “Report on the Investigation of
the Civil Rights Enforcement Activities of the Office for Civil
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Rights, U.S. Department of Education,” the unmistakable message
emerges that civil rights in education has become, at best, a low
priority.

We urge this committee to announce, loud and clear, that this
message is unacceptable.

Belre addressing the particular concerns we have regarding
OCR, which when I do, I am going to focus more on the substantive
issues of enforcement rather than procedural questions that were
raised this morning. Important as they may be, I think they have
been aired and would like to get into the substance.

First, I would like to take a moment to review the many equity
problems which confront girls and women in education. Let me be
crystal clear in this regard: ongoing gender-discrimination in edu-
cation has a devastating and broad-based impact.

Indeed, it not only detrimentally affects the girls and women—
disproportionately racial and ethnic minority group members—who
are denied access to the education, training and jobs they need to
properly provide for themselves and their families.

Based on the well-documented projection that many of the new
jobs which will emerge over the next decade and beyond will go un-
filled for want of people with the necessary skills fo fill them—all
too many of them women—it will also have exceedingly damaging
consequences on our economy.

Recognizing the importance of the problem and taking the neces-
sary steps tc achieve gender-equity in education must be a national
priority. Examples of the many serious and ongoing problems of
?ender-equity in education: Girls and women at every educational
evel are substantially under-represented in matk, science, comput-
er, and other technical courses and programs.

Major problems of sex-segregation in vocational education pro-
grams persist at both the secondary and postsecondary levels with
girls and women heavily concentrated in traditionally female, non-
technical and low-wage areas.

Sexual harassment is a problem of major proportion at both the
secondary and postsecondary level with women as victims both in
their capacity as students and employees of educational programs
and institutions.

Gender discrimination in education-related em loyment, in addi-
tion to sexual harassment, remains a serious problem with women
concentrated in lower level jobs and receiving lower salaries than
their male peers regardless of their job level.

Discrimination against females in education-related sports activi-
ties is endemic. Girls and women have substantially fewer opportu-
nities to participate and receive significantly less support than
their male peers in virtually every aspect of secondary and postsec-
ondary school athletics, including scholarship assistance.

In addition, women suffer from widespread employment discrimi-
nation in education-related athletic programs.

%r!e of the most serious areas of fall out is in sports-related schol-
arships.

We have serious problems in health care, with discriminatory
policies and health programs in many post secondary institutions
which fail to cover pregnancy and gynecological care as other serv-
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ices. There are serious deficits in the educational opportunities pro-
vided to pregnant and parenting teens.

Indeed, while it is clear that pregnancy and parenting play a
major role contributing to female dropout rates, only the most
minimal attention has been paid to those very vulnerable women
in dropout prevention programs.

Many of the standardized tests used so widely in our education
system reflect a serious gender-bias. For example, females score, on
average, 60 points lower than males on the SAT in spite of the fact
that the SAT is justified as a predicator of first-year college grades
and women consistently receive higher grades than their male
peers.

As a result of this score differential, women lose out in many of
the benefits pegged to SAT scores ranging from college admissions
to competitive scholarships. Women receive only one-third of the
prestigious National Merit Scholarships which access to gifted and
talented programs for junior high school-age students.

Similarly, serious problems of gender-bias pervade the Armed
Services Vocational Aptitude Battery which is used by high schools
across the country in connection with their vocational education
programs.

The wide gender-diverging scores on this test—which apparentlﬁ
has not been validated for uses in connection with the civilian jo
market—substantially contribute to the channeling of girls and
women into traditionally female, non-technical and low-wage jobs.

Finally, the widespread lack of availability of child care effective-
ly deprives many women access to education at both the secondary
and Yostsecondary level—the education they so desperately need to
enable them to provide for their families.

Clearly, profound problems of sex-equity run throughout our edu-
cational system. The key question for this committee is: What is
OCR doing regarding all of these critically irnportant issues?

The unfortunate response is very little. This is the direct result,
in my view, of a combination of a failure of leadership and a lack
of resources.

The bottom line is that OCR too often fails to use its powars even
in the fact of clear violations of Title IX. 1t has not taken meaning-
ful initiatives to either understand or resolve virtually any of the
critical sex equity in education issues facing us today.

In that sense, I would echo Dave Chavkin's testimony regarding
with problems dealing with Section 504 enforcement.

A prime example of the first problem of simply failing to enforce
the law is found in the area of sex equity in athletics. Probably the
best resource for this is a guide to Title IX which the National Col-
legiate Athletic Association put out. The guide contains internal
OCR memoranda and guidelines in great detail to give its member
institutions clear guidance on how to avoid creating sex equitable
athletic programs and still maintain conformity with OCR rules.

Another example is found in OCR’s response to the problem of
discriminatory health plans and services offered by colleges and
universities.

Approximately 1800 complaints have been filed with OCR deal-
ing with health plans which do not cover pregnancy and/or gyneco-
logical services the same as other illnesses and disabilities.
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This is a clear violation of the regulations. It is not a subtle, diffi-
cult question.

After sitting on the issue for about five years, a review of the
sample of these 1800 complaints, or the dispositicn of them, shows
OCR failed to take decisive action to guarantee compliance. Instead
of clearly informing colleges and universities they are in violation
of clvil rights law and what they have to do o come into compli-
ance, they have relied on institutional assurances of compliance
without any followup or monitoring to close these cases.

Based on these and other anecdotal experiences with OCR and as
an attorney who actively practices in this area, I have no choice
but to routinely counsel discrimination victims. In my view such
victims will be far better served taking their claims to court with
all the burdens and costs, or pursuing state remedies where they
exist. To say this is unfortunate begs the question.

Equally troubling is OCR’s failure to have mounted any mean-
ingful initiatives in the area I have identified as well as others.
Where is OCR, for example, in the important effort to enhance
female participation in math, science and computer programs?
What is it doing about getting women and girls into nontraditional
areas of education? Why hasn’t OCR done anything notable in the
effort to eliminate sexual harassment in our nation’s schools?

Why is it almost invisible in the effort to put pressure on junior
and senior high schools to accommodate the special needs of preg-
nant and parenting students? Why have they left alone the dropout
programs? Why Has OCR done almost nothing to address the prob-
lems faced by victims of multiple discrimination?

Cutting across all of these issues is OCR’s failure to have pro-
duced or sponsored the research and analysis necessary to under-
stand the nature and extent of the problems, or to produce effec-
tive strategies. There is a record of OCR’s turning down direct
offers of help vutside organizations to help put, together policies to
develop materials to take un some of these issues.

A current example is the problem of widespread noncompliance
with Title IX regulations regarding the treatment of pregnant and
parenting teens. Even where OCR has addressed in some fashion
some of these issues, they have an uncanny knacx jor missing the
point. An example of this is found in the testing area. The Armed
Services Vocational Aptitude Battery has not been validated for
use with civilian employment. There are sex bias problems in the
outcome of those tests.

Some schools, in trying to deal with this problem tried to score
the test to develop separate test norms so they can see where girls
rank among their peers in these nontraditional areas. It is a con-
troversial practice, but it is a way to try to deal with the problem
of the underlying instrument. OCR, in a series of compliance re-
views dealin, with this test, has totally ignored the problems pre-
sented by the use of this test—~which is a very flawed test—and has
rif?f‘l’"}';?d these schools that separate sex norming is a violation of

itle IX.

Not only has it missed the underlying problem, it ignored Title
IX regulations which specifically allow recipients to undertake ef-
forts to help the gender which has been historically excluded from,
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or unrepresented in certain activities—in this case, nontraditional
vocational education.

This narrow approach has had a troubling fallout. You see school
administrators shying away from any kind of separate sex program
even where, in these cases, it is specifically permitted under the
Title IX regulations. A troubling example is an excellent program
sponsored by the Girls Clubs, which is designed to help get girls,
many of them minority girls, involved in math, science, and techni-
cal kinds of programs.

It is a single sex program. Clearly girls have been unrepresented
in these areas. School administrators are giving the Girls Club a
great deal of problems in running these programs through the
schools, even though I think any fair reading of the title and the
regulations show these are permissible undertakings.

In remedying these problems, clearly we have to get a confirmed
Assistant Secretary for Civil Rights who understands these issues
and is committed to developing the policy, research, and backup to
take on some of these terribly important issues.

At the same time, Title IX has to be guaranteed the resources to
do the job. Meanwhile, until that eventually occurs, we very sin-
cerely commend this committee for keeping the heat on so that at
the very least, there is a full and public record of the problems we
encounter.

Thank you very much.

[The prepared statement of Ellen Vargyas follows:]
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STATEMENT OF ELLEN J. VARGYAS
ON BEHALF OF THE NATIONAL COALITION
FOR WOMEN AND GIRLS IN EDUCATION
AND THE NATIONAL WOMEN'S LAW CENTER

My name is Ellen J. Vargyas and I am very pleased to be here
today in my dual capacity as Chair of the National Cozlition for
Women and Girls in Educaticn and an attorney with the National
Women's Law Center. The National Coalition for Women and Girls
in Education represents over 60 diverse women's, education, and
civil rights organization; comnitted to expanding equity for
women and girls in all aspects of education. The National
Women's Law Center, a private, non-profit legal organization
devoted to developing and protecting women's legal rights,
similarly has as one of its key priorities the elimination of
gender-based discrimination in education.

While both the Coalition and the Law Center are deeply
concerned with the full range of civil rights enforcement, our
particular focus is the enforcement of Title IX of the Education
Anendments of 1972, ‘the-statute-which-prohibits-sex-
discrimination in education programs and activities which receive
federal financial assistance. My testimony will therefore
concentrate on issues regarding Title IX although many of the
concerns I will voice apply equally to the enforcement of the
other civil rights statutes within OCR's jurisdiction. In
addition, because I understand that the many procedural problems
in OCR enforcement, i.e., compliance with timeframes, avoidance

of the Letter of Finding process, etc., are being addressed by
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other witnesses, I will focus my remarks on the substantive
aspects of Title IX enforcezent.

It is both timely and important for this Committee to
exercise its oversight jurisdiction regarding the office for
Civil Rights in the Department of Education. Extrenely serious
concerns are raised by the failure of this Administration to have
even nominated an Assistant Secretary for Civil Rights, nearly a
year into its term. When viewed in combination with the
significant decline since 1980 of OCR's budget in real terms and
the well-documented and pervasive failures of OCR during that
time in handling complaints and conducting compliance reviews,
see, e.d., this Committee's excellent 1989 majority staff Report

v igat Civi t Actjvitie
of the office For Civil Rights , U.S., Department of Education,
the unnistakable message emerges that civil rights in education
has become, at best, a low priority. We urge this Copmittee to
announce, loud and clear, that this message is unacceptable.

Before addressing the particular concerns we have regarding
OCR, I would like to take a nmoment to review the many equity
problens which confront girls and women in education. Let me be
crystal clear in this regard: on-going gender-discrimination in
education has a devastating and broad-based impact. 1Indeed, it
not only detrimentally affects the girls and women -—-
disproportionately racial and ethnic ninority group members --
who are denied access to the education, training, and jobs they

need to properly provide for themselves and their families.
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Based on the well-documented projection that many of the new jobs
which will emerge over the next decade and beyond will go
unfilled for want of people with the necessary skills to fill
them -- all too many of them women -~ it will also have
exceedingly damaging consequences for our economy. Recognizing
the importance of the problem and taking the necessary steps to
achieve gender-equity in education must be a national priority.

Examples of the many serious and ongoing problems of gender-~
equity in education include:

¢ Girls and women at every educational level are
substantially underrepresented in math, science, computer, and
other technical courses and programs.

¢ Major problems of sex-segregation in vocational education
prograns persist at both the secondary and post-secondary levels
with girls and women heavily concentrated in traditionally
female, non-technical and low-wage areas.

¢ Sexual harassment is a problem of major proportion at both
the secondary and post-secondary level with women as victims both
in their capacity as students and employees of educutional
prograns and institutiéns.

¢ Gender discrimination in education-related employment, in
addition to sexual harassment, remains a serious problem with
women concentrated j1 lower level jobs and receiving lower
salaries than their male peers regardless of their job level.

¢ Discrimination against fepales in education-related sports

activities is endemic. Girls and women have substantially fewer
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opportunities to participate and receive significantly less
support than their nale peers in virtually every aspect of
secondary and post-secondary school athletics, including
scholarship assistance. 1In addition, women suffer from
widespread employment discrimination in education-related
athletic pregranms.

¢ In the area of health care, and despite explicit
regulations to the contrary, many post-secondary institutions
have failed to provide health coverage for pregnancy and
gynecological services on the same basis as other illnesses and
disabilities.

¢ There are serious deficits in the educational
opportunities provided to pregnant and parenting teens which have
devastating consequences for this particularly at-risk
population. Indeed, while it is clear that pregnancy and
parenting play a major role in contributing to female drop-out
rates, only the most minimal attention has been paid to these
young women in drop-out prevention prograns.

¢ Many of the standardized tests used so widely in our
education system reflect a serious gender-bias. For example,
females score, on average, 60 points lower than males on the SAT
in spite of the fact that the SAT is justified as a predictor of
first-year college grades and women consistently receive higher
grades than their male peers. As a result of this score
differential women lose out in many of the benefits pegged to SAT

scores ranging from college admissions to Competitive
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scholarships (women receive only one-third of the prestigious
National Merit Scholarships) to access to gifted and talented
programs for junior high school-age students. Similarly, serious
problens of gender-bias pervade the Armed Services Vocational
Aptitude Battery which is used by high schools across the country
in connection with their vocational education programs. The
widely gender-diverging scores on this test -- which apparently
has not been validated for uses in connection with the civilian
job market -- substantially contribute to the channelling of
girls and women into traditionally female, non-technical and low
wage jobs.

¢ Research shows that the structure of lessons and the
dynanics of classroom interaction, to this day, all too often
create an environment alien, if not hostile, to girls. Indeed,
patterns of differential treatrment sometimes are so deeply
ingrained that even teachers wh, strive to be fair and impartial
are not aware of them. The fall-out is seen in the problem areas
presented here as well as many others.

¢ Finally, the widespread lack of availability of child care
effectively deprives many womer. of access to education at both
the seccndary and post-secondar, level -- the education they so

desperately need to enable ther to provide for their families.

Clearly, profound problens of sex-equity run throughout our
educational system. The key question for this Committee 1s:

what is OCR doing regarding all of these critically important
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issues? The unfortunate response is very little. This is the
direct result, in my view, of a combination of a failure of
leadership and a lack of resources. I would like to emphasize
that the problems stem from the top because, clearly, there are
many dedicated staff. But they cannot do it by themselves. The
bottom line is that OCR too often fails to use its powers even in
the face of clear violations of Title IX while it hazs not taken
meaningful initiatives to either understand or resolve virtually
any of the critical sex equity in education issues facing us
today. R

A prime example of the first problem is found in the area of
sex~equity in athletics. Apparently totally unmindful of the
pervasive historic discrimination against girls and women in
sport -- as well as Title IX's specific guarantee of equity in
this area -- OCR has repeatedly given its imprimatur to practices
assured to maintain females' distinctly second class status in
athletics. For example, in response to complaints, OCR has
approved the practice -- common to many institutions -~ of
spending only an insignificant portion of their promotion and
advertising budgets on women's sports. It has ruled that it is
perfectly acceptable for schools to schedule women's competitions
~~ but not men's -- in unfavorable time periods. And it has
construed the regulations governing equity in athletic
scholarships to give post-secondary institutions the broadest
possible leeway in favoring male athletes and depriving iemale

athletes of equal acces$ to a free or reduced cost education.
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Indeed, in its gufde to Title IX (1988) , the National Collegiate
Athletic Association cites, at length, OCR decisions and internal
guidelines and nemoranda which its member institutions can rely
on in stopping far short of establishing sex-equitable athletic
progranms,

Another example is found in OCR'sS response to the problen of
discriminatory health plans and services offered by colleges and
universities across the country. Approximately 1800 complaints
have been filed with OCR regarding health plans which do not
treat pregnancy in the same fashion as other illnesses or
disabilities %nd/or which impose linits on the delivery of
gynecological services which do not apply to other health
services. Both practices are in clear violation of the Title IX
regulations. However, a review of a sample of these complaints
cenonstrates that OCR has failed to take decisive action to
guarantee'cgmpliince with these important and straightforward
regulations. Y&nstead of clearly informing colleges and
universities that they are in violation of Title IX and putting
in place an appropriate program -- with meaningful monitoring --
to assure compliance, OCR has simply relied on iqstitutional
assurances of compliance without any follow~up to close these
cases.

As an attorney actively practicing in the area of Title IX,
I have no choice but routinely to counsel discrimination victims
to be extremely wary of OCR in pursuing their claims. 1In ny

view, such victims will often be better served by taking their
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claims to court, with all the attendant burdens and costs, or
pursuing state remedies where they exist. To say this is
unfortunate, begs the question.

Equally troubling is OCR's failure to have mounted any
meaningful jinitiztives in the areas I have icentified above.
Where is OCR, for example, in the extrenely important effort to
enhance female participation in math, science and computer
programs or vocational training for non-traditional jobs? Why
hasn't OCR published guidelines or regulations for eliminating
sexual harassment from our nation's schools? Why is OCR nearly
invisible in'the effort to put pressure on junior and senior high
schools to both accommodate the special needs ot their pregnant
and parenting-students and assure quality instructional programs
for them? Why has OCR not taken on the drop~out prevention
prograns which largely ignore-this-extremely-vulnerable
population? And why has OCR done virtually nothing to address
the very serious problems faced by victims of multiple
discrimination such as sex and race or a combination of sex, race
and disability? It is well-established that victins of double
and triple discrimination face uniquely devastating barriers in
the field of education but OCR, althouéh it clearly has the
jurisdiction to act, has railed to demonstrate any xeaningful
presence in this critically important area.

cutting across all of these issues is OCR's failure to have
produced or sponsored the research and analysis necessary to

understand the nature and extent of the problems and formulate
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effective strategies to assure Title IX compliance. Indeed,
there is an extremely disturbing record of OCR ignoring
independent research regarding the extent of certain sex-equity
problems and actually turning down offers of pmaterials and
agsistance in addressing such problems. A current example
includes the issue of widespread non-compliance with Title Ix
requirements regarding the treatment of pregnant and parenting
teens.

Even where OCR has addressed in some fashion these issues of
gender-equity in education, it has managed to largely miss the
point. A prime example is a ‘'series of recent Title IX compliance
reviews it has conducted which have addressed questions of
standardized testing. Some school districts have attenpted to
deal with the serious gender-bias problems in the Armed Services

TTTTTT  Vocational Aptitudé Battery discussed above by using separate
scores -~ or norms -- for the young men and women taking the
test. While this practice is controversial and does not :-solve
the underlying problem of a flawed test instrument, its
supporters believe that by giving young women -- and vocational -
education program adninistrators --a sense of where the young
wonen rank among their peers in non-traditional fields, it nay
enhance their access into training programs for such fields.
Nonetheless, and without even considering the questions presented
by the use of the test in the first place, OCR has informed
several school districts that this "separate norming" violates

Title IX. In my view, what is needed is not a cramped
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interpretation of the statute -- which totally ignores the
explicit, and highly appropriate, recognition in the Title IX
regulatjons that school districts are free to undertake efforts
to enhance the participation of girls and women in programs where
they have historically had limited opportunities -- but an effort
to deal with the far more basic questions presented by the use of
the test at all.

This narrow approach has had a very troubling fall-out in
the reluctance of school principals and other administrators to
permit single sex programs which are explicitly designed to help
girls and women overcome the effects of conditions which have
resulted in their limited participation in non-traditional areas
and are therefore in full compliance with Title IX. A case in
point is the Girls clubs' Operation SMART program == a program
for girls -- which is a national effort to interest and involve

) girls in math, science and technology. Althougﬁ there is no
question that girls have historically been -- and continue to be
-- extremely underrepresented in math, science and technology,
many schools have been reluctant to permit such programs based on
an erroneous reading- of Title IX which has, at least implicitly,
been supported by OCR.

In remedying the problems I have identified, a key step must
be the appointment and confirmation of an Assistant Secretary for
civil Rights who understands these problems and is committed to
addressing them. At the same time, OCR pust be guaranteed

sufficient resources to do the job. An effective OCR must, at a

10

El{fc - 2303w

Aruitoxt provided by Eic:




226

minimum: undertake, or otherwise sponsor, and disseminate the

research necessary to evaluate the extent to which equity in

education is being achieved; develop analyses and
addressing the key issues which I have addressed;
publicize approaches that work: provide technical
appropriate; develop a cooperative and productive

with others working the field; use the compliance

models for

identify and
assistance as
relationship

review process

to expand an understanding of sex-equity issues rather than
simply nirroring complaints which may have been filed: and let
civil rights violators understand in no uncertain tems that
their behavio® will not be tolerated. At the same time it is
cxritjcal that OCR be held to a stringent standard of reporting on
its activities in a fashion that will enable the public to
understand wvhat it is -- and is not -- doing. This is all the
nore important since the reporting requirements which had been
imposed in connection with the WEAL and Adams litigation are not
~_,__,‘c;‘urg:gant.l.y’ in effect. Only then can there be truly meaningful
oversight.
Meanwhile, we commend this Committee for keeping the heat on
so that, at the very least, there is a full and public record of
the many problems presented.

Thank you for the opportunity to testify.
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Chairman Owgns. Thank you.

Ms. Pamela Monroe Young.

Ms. Young. Thank you very much, Mr. Chairman, and members
of the committee. I am, as the chairman identified, Pamela Monroe
Young, Legislative Counsel for the Washington Bureau of the
NAACP. I am appearing here today instead of the invited witness,
Althea Simmons, who unfortiinately is sick, and cannot attend the
hearing today.

Mr. Chairman, we have asked our regional staff to supply us
with some’ information based on their activities in connection with
Title VI and the Office for Civil Rights of the Department of Edu-
cation. We are presently awaiting the response from the field. So
we ask for permission to submit at a later date evidence that we
will receive from the field.

Critical to the elimination of discrimination in this country is the
unequivocal commitment of government agencies to vigorously en-
force the antidiscrimination laws. The importance of vigorous en-
forcement cannot be overstressed, particularly in this period of
trampling of civil rights by the security and its Federal court prote-
ges.

One area of grave concern for the NAACP today is the enforce-
ment activities of the Office for Civil rights. We are tremendously
affected when we learn there are efforts to minimize that office’s
impact through confused and even hostile policy directives, admin-
istrative mismanagement, and changes in leadership. Thus, we em-
brace fully the recommniéndations of the staff of the Education and
Labor Committee, which seek to restore and ensure the effective-
ness of that office.

Allow me-to elaborate on a‘few of our concerns, -particularly-as:

they pertain to Title VL It has been suggested in the report on the
investigation of the civil rights enforcement activities for the Office
for Civil Rights, that the office should conduct more compliance re-
views regarding race and national origin issues. We strongly
concurx with that recommendation.

After all, as pointed out in the report, the Office for Civil Rights
was established as a result of the passage of the Civil Rights Act,
which we consider to be the major piece of legislation designed to
address race discrimination.

Even more compelling in our conclusion that more compliance
reviews are in order is the fact that the Office for Civil Rights has
inadequately pursued these types of cases. The report tells us that
of the issues perceived by the field staff of the Office for Civil
Rights are off limits, most were issues involving race discrimina-
tion. Those off limit race issues involved a variety of important
areas that are described in the report.

Then we are told that it took egregious stories to justify enforce-
ment of the law in those areas. The failure of the OCR to gife ade-
quate attention to race based complaints is wholly inconbistent
with the mandates of the law before that office and totally unac-
ceptable tu the NAACP. Thus, we call for more compliance réviews
and complaint investigations which raise issues of impermissible
race discrimination. We urge the committee to join us in request-
ing more complaint investigations as we note that the report refers
to the compliance reviews. !
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Moreover, it is our hope that the recommendation of the report
is not proffered to the Office for Civil Rights by that office as a
mere suggestion for change in approach. This issue is too impor-
tant to our association, such that we feel that race focused compli-
ance reviews and complaint investigations must be incorporated in
that process.of the Office for Civil Rights.

The NAACP also agrees that the Office for Civil Rights should
establish time frames for case processing. In light of this history of
less than vigorous enforcement by the Office for Civil Rights, ‘the
NAACP cannot fully support voluntary compliance with the
system of time frames. We recognize that a voluntary system is
much too vulnerable to the whims of the Administration. .

Further, we can no longer solidly rely on orders of the court—
such as the Adams orders—to impose time frames in light of the
arguments that the orders by the court intrude upon the function
of the Executive Branch and violate the separations of powers doc-
trine. Thus, we call for more than a volunteer system and concur
with the report that definite time frames should be reported in the
Federal Register.

Now, we recognize that selecting the proper time frames is a
delicate issue. On the one hand, we agree that time frames should
be amply flexible to allow thorough investigations of complex,
novel or multi-issue cases. They must not be so stringent as to en-
courage the compromise of a claim by the staff of the OCR.

Suggestions that there is a correlation between the compliance
with time frames and the number of cases.being closed with no vio-
lation are extremely troubling. Equally troubling are those cases
where remedies have been determined to be proper following a
review, but compromised as a result of deadlines. These circum-
stances are clearly unacceptable. On the other hand, the NAACP
certainly would not want to see deadlines so flexible so as to
permit routine extensions of times simply because of a staff per-
son’s failure to properly process the case.

We believe, however, that proper time frames can be found if the
time frames suggested by the OCR are published in the Federal
Register for comments. Then all of those affected will have the op-
portunity to share their experiences as we seek to identify the
ideal, or at the very least, most practical set of time frames.

The NAACP also supports amending Title VII regulations to pro-
vide for several things that have been identified in the report. They
include time frames for record retention, full relief for victims of
discrimination, the posting of notices that nondiscrimination is the
law, the issuance of subpoenas where employers have not voluntar-
ily complied with document requests, and the use of a reasonable
standard in determining whether there has been a violation.

The requirement of an intense standard to develop a violation,
determination of a violation is too stringent. Apparently for the
staff of the OCR, what makes this standard even more difficult is
that thé actual proof required under this standard has not been
clearly identified in writing. This makes the process of establishing
a violation subject. to individual inter retation and decreases the
likelihood that a violation will be~foun£ L. .

The standard of reasonable cause, as used under Title VII,.in our
view, is the more proper standard to be used. Under that standard,
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the staff viould have to determine that there is reasonable cause to
believe thut the complainant has suffered discrimination rather
than making an actual finding of discrimination based on intent.
Even courts have permitted complainants to establish discrimina-
tion without proof of discriminatory intent, where there has been
no statutory requirement of intent.

Moreover, to require the type of investigation to establish inten-
tional discrimination, as suggested by some OCR staff, means a
number of other cases of racial discrimination will be put on hold.

We desire full relief for victims, at least comparable to the type
of relief offered in Title VIII. Promises of compliance by employers
are totally inadequate.

The victim_of proven discrimination simply must be made whole.
We are also very concerned with the present procedure for issuing
lette~s of findings which cite institutions for violations of the civil
rights law. The complaints of the staff regarding the :nordinate
time taken by the headquarters to review and approve letters of
findings tells us that the system is not working. Anything that
breaks down the system is unacceptable.

We have learned that in some instances cases are closed instead
of being forwarded to the National headquarters for review and ap-.
proval. We have learned that for some in the field, there is the in-
ference that the National offices do not wish them to submit these
letters of findings of violations in light of criticisms regarding the
number of letters being submitted.

In our view, this represents a system that is working to the dis-
advantage of victims in this country. The NAACP is seriously trou-
bled by this practice. Our rights should not be bogged down by the
structure and the carelessness of an office.

In concluding, I would like to thank the committee for this op-
portunity to be heard. The NAACP urges the committee to. contin-
ue its outstanding review of the OCR so as to ensure that the laws
protecting our interests are enforced.

Thank you.

Chairman Qwens. Thank you.

Your additional evidence may be submitted. We will hold the
record open for that. You referred to additional material?

Ms. YounG. Yes. Thank you very much.

Chairman Owens. Without objection.

Norma Cantu, the Director of Elementary and Secondary Pro-
grams, Mexican American Legal Defense and Education Fund.

Ms. CanTu. On behalf of the Mexican American Legal Defense
and education fund, a nonpartisan legal advocacy organization,
dedicated to protecting the civil rights of the Hispanics in the
United States, I want to thank you for the opportunity to address
the issue, the enforcement by the OCR of the civil rights laws of
this country. My presentation today will be brief, but I want to em-
phasize three parts:

First, I want to discuss the importance of having an agency that
does in fact enforce the civil rights laws in this country, particular-
ly for Hispanics who need that advocate, who need that Federal
agency overseeing their rights.

Second, I want to discuss some observations that MALDEF made
concerning the OCR’s role in enforcing the laws.
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Finally, I will give recommendations for improving the enforce-
ment as it relates to Hispanics.

The history of the OCR has been that it treats Hispanics as an
invisible minority. When we heard minority, it means handicapped,
it means women, it means blacks, it doesn’t necessarily mean Mexi-
can-Americans, Cubans or any other Hispanic group.

MALDEF joined the Adams suit on that point. We intervened
when our clients were told that their complaints would be closed
because they were under court orders to work on other minorities
and other types of cases. We had to step in to be sure the office
included Hispanics as a separate and independent ethnic group.

The eighth annual report by the Office for Civil Rights is silent
on Hispanics. It doesn’t break them down as a separate group.
Indeed, it would be easy to conclude from reading that public docu-
ment that Hispanics did not exist and that is a sad fact because
Hispanics do have a problem in securing equal access to education
and it is a very serious problem.

Hispanics are characterized by rapid growth, so despite the treat-
ment as an invisible minority, will be a very large invisible minori-
ty. Our numbers are estimated at 20 million in the United States.
And the figures are growing.

In Brownsville, Texas, they are building an elementary school a
month. And where they once had one high school, they have five
high scheols. This growth has occurred in a 10-year span.

We are characterized by poverty as well. Unlike the median
family income for whites, which has increased in the last 10 years,
the median income for Hispanic families has dropped by $1600 per
family. We see education as the avenue for improving our role in
the American society and so we look to agencies like the Office for
Civil Rights to open that opportunity.

It is very, very disconcerting to see the activities of the Office for
Civil Rights and see how absent Hispanics are. One major area
that distinguishes Hispanics from other minorities is our language
difficulties. We warnt to learn English. We are trying to learn Eng-
lish but there are many barriers tc that. It is a misnomer that all
school districts are trying to help Hispanics learn English. Very
few have programs for that.

The responsibility of the Office for Civil Rights under Title VI is
to overcome_those obstacles and, yes, as we see from a partial re-
sponse to a FOIA request directed to the Office for Civil Rights, in
the last five months there has been 16 law reviews. Law reviews
are those special reviews directed at finding out how language mi-
nority students are being treated.

Sixteen law reviews in a whole country of 20 million Hispanics is
very sparse and it treats that group as though it doesn’t exist. In
order to overcome language difficulties, we need to overcome racial
attitudes.

In Dortnio, it means a screw. It is a small town in west Texas.
The school superintendent sent a memorandum to all parents re-
questing that the parents apply corporal punishment when the
children spoke Spanish. They were literally trying to beat the
Spanish out of the school children.

It took community pressure and the state agency and Hispanic
organizations to cause that superintendent to change his mind that
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you educate children into learning English. The Office for Civil
Rights was not active in that situation. It happened a year ago, not
something that happened when we were in school, but it is still
happening today.

It is a civil rights issue, not merely a language issue and the
Office for Civil Rights should be active in situations such as that.

The insensitivity isn’t limited to west Texas. It appears through-
out the country and sadly, the Office for Civil Rights is not active
in the language issue. -

In terms of observations :about the Office for Civil Rights when
MALDEF filed its first education discrimination cases 21 years ago
there was a lot of hostility among the courts. Education was not
popular with Federal judges and it required a number of appeals.

It is a basically difficult kind of work to do but it needed to be
done. The way you educate judges is you file more cases and the
strategy is one of accepting the fact that there will be some con-
frontations.

The Office for Civil Rights has avoided confrontations. Its prac-
tice has been to be as far away as possible from anything that is
unpopular or confrontative.

1 am not an advocate for confrontation, but when it is dealing
with educators practicing the same kind of policies for more than a
hundred years sometimes litigation is the only recourse that they
will listen to. Sometimes as a matter of last resort, litigation.is nec-
essary. It is not avoidable and it is only a litigation tool that some
educators will respect.

Like the Office for Civil Rights, MALDEF has relied on Title VI.
But the principle legal tool that we rely on to protect children who
are non-English speaking is the Equal Education Opportunity Act
of 1974. And that is a very important Federal law. It mandates
that both local and state governments shall remove barriers to the
education of limited English proficient students. MALDEF groups
have used this Federal law to cause large school districts and even
states to reform the manner that they educate non-English speak-
ing children.

We have seen very little activity by the Office for Civil Rights in
using this Federal law. It follows Title VI. It is important because
it requires an effects test. MALDEF handled a suit, Gonez v. Illi-
nois State Board of Education, Tth Circuit Division 1987. Taat deci-
sion plainly stated it is an effects test.meaning that the Office for
Civil Rights need not prove racial discrimination or any kind of in-
tentional discrimination, and yet, as we were reviewing correspond-
ence after the decision occurred, there are still staff at the Office
for Civil Rights who are requiring proof of intent. This makes it
very difficult for children to receive any kind of relief if the Office
for Civil Rights is requiring a more difficult standard than the Tth
Circuit, which many lawyers regard as a conservative circuit, a dif-
ficult circuit to win a civil rights victory from. :

It is in the area of language that we hope minority children re-
ceive the greatest gain from enforcement of civil rights. In Illinois
alone with that Gonez case, we helpzd 40,000 children. I see oppor-
tunities for the Office for Civil Rights to help language groups of
minority ¥ids with these kind of impact cases but they are absent
from thac arena and I think that is a major concern.
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In terms of recommendations, we recommend that—first of all,
we appreciate the tremendous influence that OCR has. It has the
capacity to really expand educational opportunities for Hispanics.
It has the clout to secure access to information that private groups
cannot get, that community organizations cannot get. It can use its
power to initiate investigations. It could use its power to compel
data collecting. It can use its power to take administrative enforce-
ment action.

In Texas, before OCR showed up, there was no data at ail on His-
panics in higher education. We couldn’t tell you how many went to
college, how many graduated or how many were in the work force.
In: 1979, for the first time public colleges began to gather that kind
of cata and OCR wrote up a letter of finding saying they found
'severe underrepresentation of Hispanics in Texas. They never
mailed that letter. They entered into a settlement.

The investigations begin, these letters are drafted, and they are
never formalized. But at least the process began in one instance.
OCR started the ball rolling with its data collecting power.

The ball has stopped in Texas. OCR has allowed the plan to
lapse. There is no more data in Texas. We have.no idea how many
Hispanics drop out of public colleges in Texas because no longer is
the state required to keep collecting that data.

We have no way of forcing public universities because OCR has
let the ball stop, and that I think is something in terms of a-recom-
mendation. We recommend that GCR use that power more fre-
quently than it is doing at the present time.

We recommend OCR engage in some community outreach efforts
to involve the Hispanic community in prioritizing where it does its
OCR compliance reviews and where it provides technical assistance
services. The Hispanic community should be made aware of the
power that the OCR has to collect and use data to target investiga-
tions to conduct compliance reviews.

MALDEF recommends that OCR scrutinize state policies and
practices as they affect the educational opportunities of minority
children. OCR does not have to wait for a Hispanic group to file a
complaint.

Individuals are unwilling to file complaints because they fear re-
taliation. Public information in terms of what the new education
reform movement has done and how it has affected minorities—
OCR could scrutinize those particularly where standardized tests
are being used to keep minorities in low ability tracking to keep
them from graduating. OCR can tale a more affirmative stance in
those areas. ;

MALDEF recommends the internal review of the ‘uniformity
with which OCR uses that Equal Education Obpportunity Act. In-
sistent enforcement of Federal law has missed opportunities to ini-
tiate enforcement actions such as the Gomez case where we were
able to help 40,000 students. MALDEF recommends that the OCR
report to this committee the reason that disproportionately fewer
complaints in the category of multiple bases for discrimination are
being closed as compared to single bases.

If you will see the Fiscal Year 1988 report, if you only com-
plained about one type of discrimination you are better off with the
Office for Civil Rights. If you are a minority female, your file is
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held in limbo longer. There is no explanation for the report. Or if
you are a handicapped female or a handicapped minority, if you
are a doubly discriminated person, your file gets held up a lot
longer. I don’t know why. .

The figures in their report show single bases of discrimination
are processed. Multiple bases of discrimination are receiving lower
priority and it is inexplicable.

MALDEF recognizes the Department of Education budgetary
constraints and while we believe that OCR must be funded ade-
quately, we are concerned that no amount of money will make
OCR effective if it fails to prioritize its activities in light of the
great educational needs of the Hispanic community.

Thank you.

Mr. MincserG. I am Elliot Mincberg, Legal Director of People for
the American Way. I am here with Jim Lyons and Susan Liss on
behalf of the Citizens’ Commission for Civil Rights.

During 1988 and 1989, the Citizens’ Commission undertook a
comprehensive investigation and review of Federal civil rights en-
forcement activities which culminated in the publication of one
nation indivisible, the Civil Rights Challenge for the 1990s.

In conjunction with that review, I was privileged to lead a task
force of four education and civil rights attorneys, including Mr.
Lyons, who reviewed in particular civil rights activities of the Fed-
eral Government in the area of elementary and secondary educa-
tion. That is an area where there is absolutely no question that the
problems of segregation and discrimination are still with us and in
some areas may be worse than they ever were.

For example, a 1988 study found that although there are some
areas where those problems have lessened, particularly in areas
where there have been metropolitan desegregation plans, there are
substantial areas of our country today, including many of our
major urban areas which more than 30 years after Brown v. Board
of Education, there is no sign that the Supreme Court ever ruled
against segregation. That is a decision that should be a priority for
the Federal Government, for OCR and for the Civil Rights Division.

Unfortunately, our review as well as the review undertaken by
this committee staff found that during the 1980s priority and ef-
forts weren’t there. I will not go into detail on all of the findings
that we made, many of which have been echoed in the testimony
this morning, although I will ask that our written testimony and a
copy gf the chapter of the report on the subject be made part of the
record.

I want to spend a few moments talking about three particular
subjects that should concern this committee, OCR, and the Civil
Rights Division as we enter the 1990s. They are compliance re-
views, the subject of second and third generation problems of segre-
gation, and briefly the subject of nominations to important posi-
tions in the area.of civil rights. Mr. Lyons will speak grieﬂy in the
area of language minority discrimination.

With. respect to compliance reviews, there is absolutely no ques-
tion that OCR must evoke significantly more efforts in that area.
You have heard that already today. We understand the problems
that OCR may have, but for an agency which many times during
the 1980s turned money back to the Treasury unexpended, there is
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no excuse for not spending more time and effort in the area of com-
pliance revicws, particularly for language minorities and other mi-
norities that are not as able as others to, on their own, come for-
ward with compiaints.

OCR’s ability and willingness to undertake compliance reviews is
critical, but OCR’s ability to do so has been handicapped by a
number of problems, two of which I want to highlight briefly.

One is the area of the OCR semiannual survey of school districts
undertaken ever other year. In the mid-1980s, OCR undertook a
number of steps which significantly weakens that survey. It had
been intended originally that about every school district in the
country would be covered one way or another during the six-year
cycle of those surveys. But as a result of changes, even though
some corrective efforts were made in 1988, there will be literally
thousands of districts not covered at all during the 1982-1988 time
frame of that survey. It ought to be an important priority for OCR
as we approach 1990 to consider very carefully the extent to which
4 comprehensive resurvey may be necessary to establish the data
base that is going to be required to effectively monitor, both for
compliance review purposes and other purposes, the extent of seg-
regation and discrimination in our nation’s school districts.

The other point with respect to compliance reviews has t¢ do
with selection. In the late 1980s, we found, and the committee staff
found as well, that OCR undertook a policy of not reviewing for
compliance review purposes some of the districts that may have
needed compliince review the most, districts which had been sub-
Ject to court order or OCR approved desegregation plans.

I notice Mr. Smith referred to a possible pilot project to review
o?_e or two districts that had been court ordered desegregation
plans.

In our view, if it hasn’t been already, the overall policy of not
subjecting those districts to compliance reviews ought to be rescind-
ed. Those districts need the compliance reviews at least as much as
other districts do and OCR ought to be focusing on that as well.

Both points were well made in the staff December 1988 report,
and I.was struck, as I read that report and reviewed drafts of our
report, how parallel the reports were. Both we and this staff found
many of the very same problems that you have already heard
about today that plague civil rights enforcement.

The second arez is what we might call-second or third generation
problems of segregation in our nation's public schools, for example,
the -problem of interdistrict segregation.

As the surveys have found, the most effective and stable desegre-
gated districts in our country are those where desegregation
doesn’t siup at arbitrary school districts or city lines, but where
there is interdistrict desegregation, to address metropolitan wide
problems. And in that area it-is very important not just that OCR,
which doesn’t have the authority to institute suits, but also the
Civil Rights Division focus some attention on trying to solve those
problems.

During the 1980s there have been some interdistrict suits that
have been brought in Saint Louis, Kansas City, Milwaukee, and
Little Rock but the Federal Government sat on the sidelines, or in
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the case of Little Rock and to a certain extent in Saint Louis op-
posed some of the interdistrict relief that was sought.

The priority should be the other way. The Federal Government
authorities in the area of civil rights should be looking for ways to
promote, not retard, interdistrict desegregation.

In the area of the relationship between housing and segregation,
in the late 1970s the Civil Rights Division undertook a landmark
suit in Yonke:s to push that issue and to bring a suit for education
and housing relief based on a combination of segregation in both
areas, but sinrce then very little has been done. And in the Little
Rock case, there was opposition by the Federal Government to an
interdistrict desegregation decree based upon housing violations.

We urged the Federal Government to look again very closely at
the often insidious relationsiip between segregation and education
and housing and to take action in that area as well.

In the area of in-school segregation, an area that is both OCR
and Civil Rights Division responsibility, our report found very little
attention being focused on that very serious problem. Even in
school districts, which on paper may be desegregated, in practice at
the school level the degree of segregation may be so severe as to
make desegregation in name only but not really in practice.

We urge both the Division and OCR to focus some real attention
on this problem and to : .ake sure that the civil rights survey gives
them timely and efficient information in that area.

Another third generation type problem is the area of faculty de-
segregation. This is an area where a number of school districts
around the country have on their own or prompted by court order
taken some steps in the right direction. But, again, we have not
found the Federal Government pushing in the right direction.

In some instances, we have found them pushing in the wrong di-
rection, like one in Prince George’s County where the NAACP and
the Prince George's County School Board entered into a consent
decree to provide faculty desegregation, and one of the few suits
that the Justice Department fiied in the 1980s was a suit designed
to upset that and to retard progress.

From my discussions in school districts around the country, well
berond Prince Georges County, a lot of school districts are worried
about voluntary desegregation efforts in faculty and elsewhere.
They are worried about what will happen in the Federal Govern-
ment, and we urge the Federal Government to move to the right
direction as we enter the 1990s.

That brings me to the area of nominations to the two key posi-
tions we have been referring to today. I don’t have to tell this com-
mittee that there has not yet been a single nominee submitted for
the position of assistant secretary for civil rights at the Depart-
ment of Education. Since the rejection of Mr. Lucas there has not
been a nominee submitted for the position of head of the Civil
Rights Division of the Department of Justice. That means as we
enter the decade of the 1990s, the two most important civil rights
positions with respect to education and perhaps with respect to
civil rights in general in the Federal Government will not have
xsaeople appointed to them by the President and confirmed by the

enate, and that is a situation that we urge this committee to con-
tinue to send a message must be rectified. There simply must not
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be nominees submitted, but nominees that are experienced and
committed to restoring the vigorous bipartisan tradition of civil
rights enforcement that we have seen in the past and which we
hope to see as America approaches the 21st Century.

With that, I will turn the mike over to Mr. Lyons briefly.

[The prepared statement of Eliot Mincberg follows:]
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STATEMENT OF ELLIOT M. MINCBERG, LEGAL DIRECTOR OF PEOPLE FPOK THE
! ON FOR CIVIL RIGHTS

My name is Elliot M. Mincberg, legal pirzctor of People for
the american Way in Washington, D.C. In 1988-89, on behalf of the
citizens' Commission for civil Rights, I led a task force of four
education and civil rights lawyers who conducted comprehensive
research and analysis for the Commission concerning federal civail
rights enforcement with respect to elementary and secondary
education since 1981. On behalf of the Commission, I am pirased
to accept the invitation of the Committee to testify concerning
the enforcement activities of the Office of Civil Rights of the
Department of Education (OCR) and related subjects.

The Commission's work concerning civil rights enforcement in
elementary and secondary education focused-on the two agencies
with primary responsibility in this area: OCR and the Ccivil
Rights Division of the Department of gustice. The results of our
investigation were published as Chapter VII of the Commission's

1989 report, e Nation, divi : vi s e
for the 1990s. A copy of Chapter VII is appended to this
statement.

As this committee is aware and as our report found, both OCR
and the Division had a proud, bipartisan history during the
1960s and 1970s of contributing significantly to effective civil
rights enforcement ang combatting segregation and discrimination
in education. As America approaches the 1990s, however, our
report found that the problems of seqregation and discrimination
continue to plague our nation's public schools. Most alarmingly,
moxeover, our investigation revealed that federal civil rights
enforcement in education deteriorated dramatically in 1981-88,
contributing to the tragic increase in the twin problems of
school segregation and inequality which our country has witnessed
since 1981. The remainder of this statement will summarize our
findings and recommendations with respect to civil rights
enforcement in education, as well as commenting briefly on OCR in
1989 and beyond.

Findings concerning civil rights enforcement in educatjon

Our findings concerning civil rightt eaforcement in
education fecused specifically on OCR and o. the civil rights
bivision. With respect to OCR, our findings closely paralleled
those contained in the December, 1988 Committee staff report on

vesti ion o e Civi i Enforcement Activities he
office for Civil Rights. We found that during the 19802, OCR's
complaint processing efficiency declined, ..nd that OCR has
consistently peen unable to meet the timeframes called for in
the applicable orders entered in the Adams litigation. Yet at the
same time OCR has failed to utilize all funds aprropriated to it
for enforcement activities.
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With respect to OCR compliance reviews, we found that such
reviews had declined during the 1980s, despite their importance
as an enforcement mechanism. We found that as a result of changes
adopted in 1984, OCR significantly reduced the usefulness of its
sepiannual civil rights survey of school districts, a key tool
begun in 1968 which has been used to decide which districts to
review for civil rights compliance. We found that selection of
sites for compliance reviews has been limited by questionable
OCR policies, such as a 1987 policy which stated that such
reviews shouid not be undertaken in districts subject to
desegregation plans approved by courts or OCR. We found that OCR
failed to use its authority effectively under the federal magnet
school program to gather and evaluate potentially key information
to help determine civil rights compliance. We also found, as the
Committee staff report concluded, that OCR had required an
"intent" standard to find a civil rights violation, despite the
fact that the courts and OCR itself had previously recognized
that practices which have a discriminatory effect may violate
civil rights laws and warrant remedial action, further impeding
enforcenent.

In the area of obtaining relief for civil rights violations,
we found that OCR's performance was particularly poo¥X. Timely
relief of any sort was obtained in only a fraction of the cases
where OCR had made findings of discrimination. In many other
cases, OCR did not even reach the stage where findings are
issued, but instead resolved complaints without tindings by
accepting virtually any agreement offered regardless of its
substance. Even in cases where violations were found, OCR
accepted numerous settlements since 1981 which relied on general
promises or assurances and simply failed to correct violations of
law. Contributing to inadequate enforcement, we found, were such
practices as issuing letters of findings to districts indicating
that civil rights violations had been corrected based only on
assurances of future performance without on-site monitoring, and
the disbanding of OCR's national Quality Assurance Staff, which
had previously served as an internal check on OCR enforcement by
finding errors and problems.

We also found serious OCR inadequacies during 1981-88 with
respect to remedying continuing problems of in-school
segregation, enforcing prohibitions against sex discrimination,
and ensuring equal opportunity for language-minority students. As
detailed in Chapter VII of the Commission's report, these
problems extend beyond inadequate OCR enforcement, and include
serious deficiencies in Department of Education policies and
funding priorities, particularly with respect to equal
opportunity for limited English proficient and female students.

In addition to problems in OCR and the Department of
Education, our research revealed a serious deterioration in
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enforcement during the 1981-88 period by the civil Rights
Division of the Department of Justice. During that period, the
£iling of new lawsuits to challenge school segregation and
inequality of educational opportunity in elementary and secondary
education by the Division had slowed to a virtual crawl, in
marked contrast to the vigorous enforcement record previously
established by the Division during both Republican and Democratic
adninistration. As with OCR, the Division failed during this
period to seek and implement effective remedies for illegal
segregation and denjal of equal educational opportunity. This
included improper opposition to the use of mandatory student
reassignment plans where necessary; reliance on purely voluntary
measures and opposition to effective and enforceable relief;
refusal to seek and outright opposition to necessary funding for
effective remedies; refusal to seek' systemwide desegregation
relief; reversal of previous opposition to tax exemptions for
discriminatory private schools; and improper attempts to
terminate enforcement litigation. Indeed, the Division has even
attacked legal principles which pivision attorneys themselves
helped establisg under earlier Republican and Democratic
administrations, and actually switched sides in several cases to
defend those who the Division itself had previously charged with
discrimination. .

Recompmendations for action

Our analysis led to a series of recommendations designed to
help restore our nation's bipartisan commitment to vigorous civil
rights enforcement. With respect to OCR and the Department of

Education, in summary, those recommendations included the
following:

In the area of processing of complaints, OCR should seek to
expend properly all funds appropriated for its enforcement
activities and request additional funding as needed. OCR should
institute additional monitoring and develop guidelines to avoid
improperly suspending or delaying the processing of OCR
complaints and help promote compliance with the
timeframes, any changes in which should be accomplished through
notice-and-comment rulemaking.

With respect to initiating and conducting compliance
revicws, OCR should return to the methodology used prior to 1984
in its vocational and civil rights surveys, and should determine
Promptly whether a comprehensive national resurvey is needed for
1990. OCR should also seek to develop methods to increase the
nunber, role, and quality of compliance reviews, such as removing
restrictions on conducting reviews of districts which are
subject to court or OCR-approved desegregation plans. OCR should
develop policies to use its authority under the federal magnet
school assistance program to help determine compliance with civil
rights laws, including establishment of a policy to utilize an
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Yeffects test" in clearing districts to receive magnet funds.

With respect to obtaining relief for civil rights
violations, OCR should develop specific guidelines for its
enforcement policies. Guidelines should focus on avoiding
delays; ensuring that settlements actually correct violations:
prohibiting reliance on general assurances of good faith without
effective monitoring, and abolishing the use of *violations
corrected” Letters of Findings and instead returning to the prior
practice of issuing such Letters with findings of fact and
conclusions of law before negotiating corrective action. OCR
should also return the quality assurance program to the national
level to perform its previous functions.

OCR should focus attention on the issue of in-school
segregation, particularly in formerly segregated school
districts. OCR should consider sponsoring general research into
particular types of tests used by many districts to assign
students to classes where concerns have been raised about
discrimination against minorities.

OCR should conce again aggressively enforce complaints of sex
discrimination and establish comprehensive monitoring and
compliance review procedures with respect to sex equity and sex
discrimination. The Department should promote the development of
model sex equity programs and provide increased funding for
initiatives to combat voluntarily sex discrimination in
education.

In the area of ensuring equal educational opportunity for
linited English proficient students, the Department should take
specific steps to improve federal counts and estimates of
language~minority populations. The Deparxtment should seek
significant additional appropriations for Bilingual Education
Act programs, including expanded support for Developmental
Bilingual Education. OCR should significantly increase compliance
review activity in this area, and OCR and the Department should
act to grovide additional specific guidance to districts
concerning civil rights responsibilities with respect to
langvage~-minority students.

u : OC a yond

As of this date, we have very little to report concerning
the implementation by OCR of our recommendations to improve
civil rights enforcement., No doubt OCR has been slowed
significantly by the fact that no nominee has yet been selected
for Assistant Secretary for civil Rights, the head of OCR,
although 10 months have already passed since this Administration
took office. We urge that a nominee experienced in and committed
to vigorous enforcement of civil rights laws be selected
pronptly. A nominee-with similar characteristics should also be

4
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selected as soon as possible to head the civil Rights pivision
at the Department of Justice. These two key civil rights
positions cannot be permitted to remain vacant as we enter the
1990s.

The citizens' Commission has provided its report poth to
OCR and the civil Rights Division, and we are anxious to meet
with officials at these agencies to discuss how our
recomnendations can be implemented effectively. We and other
members of the civil rights comnunity hope and trust that it
will be possible to work-with OCR and .the Division to restore
our nation's bipartisan commitment to vigorous and effective
civil rightz enforcement in education in the 1990s. This
Committee's December, 1988 report is sinilarly an important
step towards that end: we urge OCR to implement the report's
recommendations and we urge this Committee to continue to review
OCR's activities and to work with OCR to help accomplish this
important goal.

Thank you again for your invitation to testify. Please let
us know if we can provide the committee with any other
information that would be useful in its activities.
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I. The Problems of Segregation
and Inequality of Educational
Opportuniiy

For more than a gencration, a key purpose of
federal civil rights enforcement has been to come
bat segregated education and incquality of educa-
tional opportunity. As America approaches the
1950s, however, these problems continue to
plaguc clementary and secondary education in our
nation's public schools,

A comprehensive report by the National School
Descgregation Project in 1987 concluded that
there are “clear signs” of “deepening isolation of
children growing up in inner-city ghettos and bar-
rios from any cortact with mainstream American
socicty.”" Aceording [0 a twenfy-year study of ra-
cial segregation in large school districts published
by the National School Boards Association in
1988, black students arc usually highly segregated
from wkites in big city districts, with no sig-
nificant progress in desegregation since the mide
1970s and there are "seyere increases in racial
isolation in some areas. ¢ For example, in about a
fifth of cur nation's largest urban districts, three
out of every four black students atiend highly
scgregatcd schools which arc over 90 percent
minorily.” Scgregation is growing worse for
Hispanics, who have scen constantly increasing ra-
cial isolation in virtually all parts of the country.*
Almost two-thirds ¢f all minority students arc en-
tolled in schools which are predominantly
minority, and over 17 percent attend classes
which are over 99 percent minority. Although
scgregation bas been reduced in some school sys-
tems, particularly where metropolitan desegrega-
tion plans have been impleménted, significant
arcas remain loday *where there is simply no sign
that l!gc spreme Court ever ruled against segrega-
tion.”

In addition, incquality and indequacy of educa.
tional opportunity remain a devasc-ting problem
for minority students. Schools serving
predominantly minority pupils "continue to do
much worse than white schools in academic
achievement, graduation rates, and t;lhcr key
measures of academic oppostunity.”’ Minority stu.
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dents arc twice as likely to drop out of school as
while students.” As many as 40 percent of

hildren are functionally illiterate.? Over-
all, the largcly separalc education provided for

bas not b cqual in the

United Slalcs of the 1980s,” and there is *no in-
dication that the severe inequalities that led
minority families and organizations o institute
the carly cgrcganon cases have yct beez
resolved.” " lnstead, a “great many blavk stu-
dents, and very rapidly growing nus.ocrs of
Hispanic studerts. «rc mppcd in schools where
more than hall rac studeits drop out” and "where
the average acs. wncnt level of those who
remain is so low lhal]lhcrc 1s Bittle scrious pre-col-
Tegiate instuction.” " In thus conlext, cffcctive
and yigorous civil rights enforcement is more cru-
cial than ever in the area of elementary and secon-
dary education.

89
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Il. Background of Federal Civil
Rights Enforcement and Policy
in Elementary and Secondary
Education Prior to 1981

Two agencies have pnimary responsibility for
federal ewvil nghis policy and enforcement with
respect to clumentary and sccondary cducation.
the Civil Rights Division of the Department of
Justice (the Division) and the Department of
Educauion, particulasly the Office of Civil Rights
(OCR). As a result of the Civil Rights Act of
1964, the Department of Justice oblained specific
authority 1o file lawsuils in federal coust to chal-
lenge scgregation and mcquahly of educational op-
postunity, and to intervenc in pending fediral
suits. See 42 U.S C_§.2000c-6,-2000h-2.177 1960,

—the-Justice Départmicnt announced a full-seale at-

tack on segregated cducation, l’:lmg forty-four

new lawsuils and lbmy five motions for enforce-

ment or further relicf in cases that were pcndmg
Although the precisc Ievel of caforcement activily

by the Division has vancd. substantial numbers of

new plaints and s tary cnforcement
motions COnlmu:d 1o bc filed during both
Dy atic and R rations

during the 1960s and 1970s. As of 1974, for cx-
ample, there were wo hundred pending dcscgrcga-
tion-related cascs by the Divi, |on, affecting about
five hundred school districts. 3 New lawsuits
werc filed against many school districts 1n 1975-
81, including both nosthern and southemn school
systems. In addition to helping combat scgrcga-
tion and jncquality of opportunity in the specific
districts in which they were filed, the cascs in-
itiated by the .lusucc Dcpanmcnl between 1965
and 1980 ibuted to the devel of a sig+
nificant body of school desegregation law.

In contrast to the Justice Depart nent, which pur.
sues its enforcement activities through the courts,
OCR enforcement is through the administrative
process. Specifically, OCR is responsible for en-
forcing federal statutes which prohibit discrimina-
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32, based on race, sex, pational origin, hand-
2p, or agc, in all education programs and ac-
vities which receive fundicg from the federal
overzment, inducﬁn; almost sixteen thousand
cal school districts.”

OCR uses two methods 1o fnvestigate alleged
+iolations of federal civil rights Jaws: complaint
-vestigations, which are conducted in response 1o
complaiots received from individuals and groups,
and compliance reviews, which are initiated by
OCR based upon information gathered in OCR
surveys. Whea OCR finds a violation of the Jaw
through cither administrative procedure and the
violalor is not willing 1o commect the problem
voluntarily, OCR can refer the case to the Civil
Rights Division, which €an sue the violator in
court, ¢t OCR can seck a cut-off of federal funds
1o the viola:or through a proceeding before an ad-
ministrative law judge. See HL. Rep. 458 at23.

In the 1960s,- when OCR’S Enforcement activitics
“began pursuant to Title VI of ths 1964 Civil
Rights Act, 42 U.S.C. § 2000d ¢ Seq., OCR's ¢f-
forts focused largely on schoo! systems in the
South which had failed or refused to achieve
desegregation. Hundreds of administrative actions
were begun 10 defer or terminate funds, in addi-
tion to lawsuits brought by the Civil Rights
Division. These efforts produced dramalie results
By 1966, descgregation had begun in virtually
every rural southern schoo! district, most of
which bad previously been totally segregated. Al-
though 98 perceat of black children in the eleven
states ia the deep South still attended all-black
schools in 1964, fewer than 9 percent attended
such all-black schools by 1972.1¢

In 1969, howeves, the attomney general and the
secretary of HEW, who was then in charge of
OCR, announced a new policy which mirimized
the number of cases in which federal funds would
be cut off due 1o civil rights violations, and which
postponed previous administrative deadlines for
desegregation in southern school systems. See H
Rep. 458 at 4. In 1970, a fed=ra! court complaint
was filed in the case of Adams v. Richardson, con-
tending that as evideaced by the 1969 policy
change, OCR had begun systematically to fajl o
erforee prohibitions against federal assistance to
segregated and discrim';mory schools and other
institutions. /d. at 4-5.}

The Adarns litigation has bad a major impact on
OCR enforcement activitics. In 1972-1977, the
court in Adams issucd a series of orders finding
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that OCR was failing 10 carry out its enforcement
responsibilities and requiring specific relief. This
relief igeluded orders dating that OCR begin
administrative enforcement proceedings against
specific school districts and other institutions and
requiring that OCR band!e complaints and com-
pliance reviews according to specified timeframes
1n order 1o prevent serious dcliys which were im-
peding effective enforcement.! Although Adams
originally f d on OCR enf with
respect 10 racial segregation and discrimination
against blacks, the case was expanded 1o include
discrimination issues with respect 1o Hispanics,
women, and disabled students, in 1976 and
7.}

In 1977, OCR and the plaintiffs in Adams
negotiated a settlement and consent decree which
incorporated the previously ordered timeframes,

-and adopted Feporting and other requitements.?

Efforts to comply with the consent dzcree be-
tween 1977 and 1980 were generally successful,
and the backlog of pre-order cases was almost
climinated.*! While problems with civil nght. en-
forcement remained, as of 1980 both OCR and
the Civil Rights Division appeared commutied to
effective action with respect to cavil nghts enfor-
cement in clementary and secondary education.

- R50.3
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Since 1981, federal civil rights
enforcement in elementary and
Sacondary education has
deteriorated dramatically

25*’"

11l. Federal Civil Rights Enforce-
ment and Policy in Elementary

and Secondary Education Since
1981: Findings and Conclusions

A. Summary and Overview

Since 1981, federal civil rights enforcement in
clementasy and secondary education has
deteriozated dramauca!ly The Division has filed
only four new suits challenging segregation or inc-
quality of educational opportunity in more than
seven years, and has begun no new enforc-ment
2ction at all in such critical areas as metropolitan
desegregation. Instead, it has focused on trying 10
dissolve injunctions againt discri and to
dismiss dcscgrcgauon cases filed before 1980 in
fact, the Division has tried 1o dismiss d:scgrcga-
tion cascs against more than twice the number of
schoo! districts than it has filed new suits since
1981. OCR has similarly failcd 10 comply with
]udxcxal and administrative guidelines for process-
ing complaints, debilitated important civil rights
surveys, avoided conducling compliance reviews,
and evea resorted to backdating documents and
persuading victims to drop complaints in order to
appear to meet enforcement deadlines. OCR and
the Department of Education have also failed to
fulfill their rcsponsxbxhtics in eaforcing laws
prohibiting sex discrimination and in

that educational opponumucs are provided (o
Timited English speaking students.

Both the Division and OCR have failed to pur-
sue effective remedies for discrimi , often
agreeirg o sctilements which ef’ecuvcly permit
civil nghts violators 1o police lhcmsclvcs with no
further g and enf t. Contradicte
ing Supreme Court preeedent, the Division has op-
posed remedies which require desegregation or
utilize busing, even when the school districts in-
volved support lhose remedics, and has failed to
seek nceessary fi | support for magact and
other alternative programs. The Division has at-
tacked Icgal principlcs which Division attorncys
themselves helped establish under previous
Republican and Democratic administrations. En-
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deed, the Division bas evea switched sides in
pending Supreme Court cases, 1Cadiang it 1o attack
voluntary desegregation in Seattle, oppose efforts
1o provide educational opportunities for children
of undocumented aliens, and support IRS tax ex-
empions for discriminatory private schools.

In short, as the United States Commission on
Civil Rights concluded in 1983, th~ fedzral
goverament bas *reversed eaforcement policies
pursued for pearly a quarter of a ceatury by
chubyzcan and Democratic administrations
alike."* This reversal bas done much much more
than simply fail to promote desegregation and
equality of educational opportunity. Instead, the
cvidence suggests that schoo! desegregation ang
incquality have grown worse during the 1980s.%%
As the United States moves into the 1990s, it is

- -critical that the national bipartisan commitment to

effective civil rights enforcement in education be
restored.

The remainder of this analysis specifically
reviews civil rights enforcement in clementary
and secondary edycation by the Division and by
the Department of Education during the 1980s.
Analysis of the Division's activities focuses og in-
itiation of new cases, secking remedies for viola-
tions of the law, and termination of litigation,
including such issues as metropolitan desegrega-
tion, busing, and magnet schools. Analysis of the
Department of Education and OCR concentrates
on the complaint review process, civil rights sur-
veys and compliance reviews, combating scgrega.
tion within schools, easuring compliance with
laws against sex discrimination, and the issue of

<ases, and one case which was nothing more than
a {iil~2 in court--along with a consent decree--10
embody w2 terms of a settlement with OCR at
the school distnct’s seq This is substantial-
ly less than the number of new cases filed during
any similar previous seven-ycar period; indeed, it
is less than one-tenth the aumber of cases filed
during 1966 alone.

The Division leadesship has claimed that the
small number of new cases is due 1o the progress
that has been made in school ggse regation since
Brown v. Board of Education, T%c dismal statis-
tics discussed in Scction 1 above concerning ra-
cial segregation in the 1980s, howevcr, make it
¢lear that much more remains to be donc. In the
twelve months prior to January 1981, morcover,
four new desegregation suits were started; but the
Divisien filed 8o new complaints at 2l for th
next two years and only three in seven years.*’

As of 1985, the Division had eleven investiga-
tions of possible complzints pending --more than
twice the lolzag number of complaints filed n over
seven years.” Congressional reports and statc-
merts by former Division attorneys, morcover, -
dicate that the Division has farled or refused 10
act on a number of cases referred to it by OCR
and has slowed or abandoned investigatiuns and
possible complaints across the co. .y, such as in
Rochcslg;, New York and Albuguerque, New
Mexico.

The Division's failure to undertake new enforce-
ment zctivity is particularly traubling wath respect
to the issuc of metropolitan desegreganon, The
evidence is clear that interdistrict sehool

bilingual education.®¥ Specific recommendations
ase included with respect 10 each subject, and are
summarnized in Section IV,

descgregation involving both central eitics and
suburbs offers the bcﬁ hope for achicving stabic,
effective integration.” The Division had sup-
ported metropolitan desegregation in eadier years,
as in Indianapolis, and was prepared to fil¢ an in-
terdisinet suit in St. Louis in early 1981.30 Yer

B. The Civil Rights Division

1. Initiation of new cases

The filing of new Tawsuits to challenge school
segregation and jacquality of educational oppor-
tunity in elementary and secondary education has
slowed to a virtual crawl since Janvary, 1981,
The Division has filed only four new cases sinee
that time, including only three desegregation

[
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the Division failed to file such 2 complaint in St.
Louis, refused 10 take a position on the issue
when the NAAT and the city sehool board pur-
sued desegregation claims against the St. Louis
suburbs, and then opposed portions of a settle-
ment which called for voluntary student lrangfc:s
between the city and the suburban districts. The
Division abandoncd an carlicr cffort to seck a
mewsopolitan remedy in Houston, Texas rollgwing
2 lower court dismissal of its c.se in 1981.%° In
Milwaukee, where the ¢ity school board and the
NAACP filed suit against suburban distrigts in
1984, the Division remaincd uninvolved.™ Andin
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Little Rock, Arkansas, where private plaintiffs
and the city school board sought metropolitan

dics, the 1;“ ion filed an ful
aemicus curige brigf opposing any interdistrict
relief \.vlulsocvcx'.“'Is ppos

Another arca where new enforcement activity
should be explored conceras the snteraction be-
tween school and bousing segregation. The
Supreme Court has Joag recognized that
segregated bousing contnibutes to segregated
schools and vice versa, and a number of courts
have ruled that government actions which lcad to
segregated housing can provide the basis fo
school and housing desegregation remedses.* In-
deed, since 1981, the Division has continued to
pursue the landmark case of United states v.
Yonkers, is which segregative government-sub-
sidized bousing policies formed a large pant of
the basis for bousing and scsi;ool desegregation
relief ordered by the Court.®’ The Division has
not begun other schools-bousing cases, bowever,
and opposed an interdistrict remedy based o
bousing segregation in the Little Rock case.>®
School segregation remains a serious problem 1n
many metropolitan arcas, and discnmination 10
bousing has undoubtedly helped cause and rein-
force such segregation. Both with respect to 1n-
dividual manicipalities and metropolitan arcas
across the cousntry, the close mleraction between
school aod housing segregation offers a promising
avenue for breaking dowa the barners of racial
isolation.

Accordingly, it is recommended that the Dvie
sioa significantly increase its efforts lo inves-
tigate and file new cases to combat the continuing
problems of school sugregation and inequality of
educational opportunity, focusing its efforts on
cases attemptiag to achieve melropolitaowide
descgregation, and to pursue the link between
segregated bousing and segregated schools.

2. Seeling remedies for illegal segregation
and denial of educational opportunity

Prior to 1981, the Division itself belped estab-
lish some of the key peinciples which govern the
provision of rclief against school segregation.
Chicf among these is the rule that a defendant
guilty of segregation must take immediate, affirm-
ative steps to climinate all vestiges of segrega-
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tion. Green v. County School Board, 391 US.
430, 438, 439 (1968). Whilc voluntary transfcrs
and magnet schools may be utilized as part of 2
desegregation remedy, the Supreme Court has
specifically ruled that a purely voluntary
*freedom of choice® approach with 0o enforce-
ment pechanisms is *unacceplable” where there
are alternatives offering *speedier and more effec-
tive” relief. 7d. Such remedies can and should in-
clude compensatory and remedial cducation
programs to help climinate the damaging educa-
tional vestiges of segregation. Sze Milliken v
Bradley, 433 U.S. 267 (1977). They must also in-
clude consideration of the use of student reassign-
ments and busing where necessary and
appropnate, the Court has beld, since desegrega:
tion plans "cannot be limited to the walk-in
school.” Swann v. Charlotte-Mecklenburg Board
of Education, 402 U.S. 1, 29 (1971).

Since 1981, the Division has refused to follow
these pnnaples. This refusal consists of much
more than opposition to busing by the Division's
Teaders. It includes active opposition to and
refusal to seck any remedy which specifically re-
quires desegregation, sehance on purely voluniary
plans regardless of thesr effectiveness, refusal to
seck necessary funding to support voluntary plans
and compensatory programs, and refusal 1o seek
systemwide desegregation remedies. These
pohicies contradict the biparusan cival nghts enfur
cement record prior to 1981 and have contnbuted
significantly to the fack of progress in combating
racial isolation aad incquality of cducational op-

portunity.

a. Opposition to use of mandatory
student reassignment plans

The Division’s leadership bas unequivocally
repudiated the use of mandatory student reassig:
ment plans or "busing® to hcl}g achieve desegrega-
tiono under all circumstances.” This policy
directly contradicts the Supreme Court’s pronoun
cement that any *absolute prohibition 2gainst usc
of [mandatory reassignmenl]--cven as a stasting
point.-contravenes the implicit command of
Green v. County School Board . . . that all
reasonable methods be available to formulate an
effective remedy.” North Carolina Stat. Board of
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Educ. v. Swann, 402 U.S. 43, 46 (1971)..As the
Court has recogaized, in many school systems *it
is unlikely that a truly effective remedy could be
devised without continued reliance upon
[busing).* 4.

. This judicial recognition is confirmed by, ex-
perience. Where properly planned and imple-
mented, mandatory reassignment plans have

by allowing busing for all purposcs except
desegregation, was tainted by discriminatory in-
tent, and made it impossible for Seattle to effce-
tively eliminate segregation.*® When the case
reached the Supreme Court in 1981-82, however,
the Justice Department switched sides, rejected jts
own prior arguments, and argued against Seattle
that the initialive was constitutional.*? The

Court rejected these arguments and

succeeded in promoting cffective desegreg
across the country, A 1987 survey showed that
the stares and metropolitan areas with the
“greatest integratioa of black students lypicallx
have extensive court orders requiring busing.”
In Charlottr_ North Carolina, where the Supreme
Court specifically approved mandatory reassign-
ment in 1971, residents have called the city*s
descgregated school system *one of the nation’s
finest” and Charlotte’s *proudest achievement.™*
As demonstrated by expericnce in Charlotic and
other citics, as well as by national polling data,
most parents support such plans once they have
begun and problems of "white flight® due to
desegregation are generally minimal 4% Just as
with the many more students who are bused for
reasons uarelated (o desegregation, such plans do
not involve excessive time or distance and protezt
students® health, safety, aid welfare.*® Indesd,
compelling evidence shows that black studznt
achievement bas significantly improved in

ment has either improved or stayed the same, and
that desegregation plans can also improve cgploy-
ment opportunitics and housing integration.** The
courts have used mandatory transportation
remedies only where necessary and whgre other
methods of desegregation have failed > When
properly used, bowever, such plans achieve suc-
cessful and effective desegregation *that is unat-
tainable through other means.” H. Rep, 12 at 19.
Since 1981, however, the Division has gone
even further than refusing to ask for or support
such remedics. It bas actively opposed and sought
to limit or terminate such plans, even where the
school district affected disagrees with the
Division. A prime example was in Seattle, where
the local school district had voluntarily begun a
reassigament plan to promote integration. When a
statcwide initiative was passed i the 1970s
probubiting such plans, the Division initially
Joined the school district in successfully arguing
to the lower courts that the ixitiative was uncon-
stitutional. The lower courts found that the inisia-
tive created an impermissible racial classification
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desegregated schools, that white students® achieve.

ruled that the jnitiative was unconsx'gulional.
thereby upholding the Seatue plan.é

A series of other cases further exemplifics the
Division's recent policy. In the Nashville case,
the Justice Department sought Supreme Court
review of an appellate court decis:on refusing to
pemismajor modifications to a desegregation
plan*’ The Supreme Court declined review of the
Nashville case without a single dissenting vote,
rejecting the govemment’s apparent attempt to
urge reconsideration of Swann and other cases,

-upholding the.use of mardatory reassignment.

In cases in Beaumont, Texas and Kansas City,
Kansas, the Division dropped appeals of
desegregation orders it bad previously filed large.
ly because, aceording to the former Division attor-
ney assigned to the cases, the Division did not
want to seek further remedies involving man-
datory student reassignments.”' The result was
that many black students in these districts

in segreg h with no remedy.

A particularly disturbing example was in East
Baton Rouge, Louisiana. In that case, the
Division again switched sides and urged a lower
court to replace a mandatory desegregation plan
with vo! This was despite the
fact that the Division had previously advocated a
mofe extensive plan than the oae it sought to
replace, and that the Division’s own consultant
2greed that the voluntary plan would be less effec-
tive than the existing rcmcd; and would allow ra-
cial segregation to continue.>” Mandatory
remedics were ordered in East Baion Rouge only
after tweniy vears of resistance by the school
board tv Jesegsegation, and a specific finding by
the court that the board’s conduct was a classic
example of the *litany of failure by local white
clected officials (0] discbarge their constitutional
responsibilities.">* The local board was thus un-
denstandably encouraged whea the Division ap-
peared to take its side in opposing mandatory
descgregation, even to the extent of reassigning
Division attomeys who had previously argued for
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extensive desegregation in the case. Yet the
board failed even to approve the voluntary
~measures suggested by the Division and continued

d to oppose descgregation, forcing the

‘Division to bastily withdraw ils suggestions.5
When the nation’s chief civil rights enforce-

ment office switches sides and appears to reward
the secalcitrance of Jocal officials, as in East
Baton Rouge, the result can only be to rob the
Division of its credbility with the courts and en-
courage the very *failure of leadesskip, courage,
and wisdom o the part of local officials” which
necessitated mandatory remedies in the first
place. Davis, supra, 514 F. Supp at 871. Similar.
ly, by removing even the threat of the Division's
most effective remedies against districts guilty of
segregation, the Division's rigid antibusing policy
climinates much of the incentive 0 undcrtake
voluatary efforts and further encourages-defiancc.
By giving comfort to continued resistance to
desegregation and by failing to promote effective
and responsive Tocal leadership, the Division
makes 1t much more difficult for desegregation to
succecd. Even morc than the impact of its actions
in particular cases, it is this more subtle effect of
the Divisica's policies which may most senously
damage effective civil rights enforcement in
education. It s accordingly reconmended that the
Division end its rigid opposition to the usc of
mandatory transportation as a remedy in school
desegregation cases, and return to its previous
policy of considering the use of al] available
remedies and supporting relief which will be mor.
cffective in individual cases.

b. Reliance on purely voluntary
measures and opposition to enforceable
reliet

Since 1981, the Division has sought to rely
solely o voluntary methods in desegregation
cases, such as magnet schools to encourage in-
tegrative transfers, without enforcement or back-
up mechanisms if such methods do aot achieve
descgregation. This is in accord with the
philosophical position of the Division’s leader
ship that a school district’s obligation is simply to
refrain from hindering whatever degree of integra.
tion may naturally occur on its owp, and that the
Division will not seek to "compe! childrea who
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do not want to choose to have an intcgrated educa-
tion to have one,” even where tllsrc has been a
history of enforced segregation.

This philosophical view, however, has been ex-
pressly rejected by the Supreme Court. Where a
defendant is guilty of unconstitutional school
segregation, damaging the education of minority
students and engendering racizl segregation and
divisivencss in a community, it cannot simply
step aside and shift to parents and children the
responsibility to desegregate voluntarily. Nor can
it fulfill its-obligations by simply behaving in the
future in good faith and without discriminatory in-
tent. Instead, the Court has held, the defendant
has the "affirmative duty® to take *whatever steps
might be necessary” to actually eliminate segrega-
tion ang its vestiges to the maximum extent prac-
ticable.® Since the Sapreme Court rejecicd
*frecdom of choicc™ plans i Green, the courts
bave consistently held that purely voluntary mag-
nct or othcr programs cannot be the sole techni-
que uscd to remedy sggrcgalion.

Magnct schools and similar programs which
offcr.incentives. for voluntary. integrative transfers,
can play an important role in achicving desegrega-
tion. When used alone and with no provision for
enforccment, however, rescarch demonstsates that
such voluntary programs arc incffective.®® In addi-
tion, scrious qucstions about equity and fairncss
have been raised in districts employing mag
schools. A recent report has concluded that in
several cities, magnels have produced stratified
school systems that effectively consign low-ine
come and at-risk students to infesior, g
schools with few resources and little chance of ex-
cellence.

The Division has relicd heavily on purcly volun-

tary measures in litigating and settling cascs with
school districts since 1981. An carly examplc was
in Chicago. In 1980, the Division and the
Chicago school boara ntered into a consent
decree which required the district to propose a
comprehensive desegregation plan in March,
1981, to be implcmented beginning in September
The board missed the first deadline and, in
response to a court order, filed a subsequent plan.
That plan postponed most comphance until 1983,
and defincd a 70 percent white school as adcquate-
ly desegregated, even though (he district as a
whole was only 20 percent white. The Division 1n-
1hially objected to the plan One month later,
however, the Division reversed its position,
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withdrew its opposition, effectively agreed to per-
mit the district to remain in violation of the cone
sent decree, and asked the court to refrain from
even ruling on the adequacy of the school
district’s proposed guidelines.9? Not surprisingly,
descgregation in Chicago has not succeeded, and
the Chicago public schools remain among the
most segregated in the country.

Even more demonstrative of the Division's
policy have been the consent dscrees and settle.
ments which the Division has entered into begin.
sing in 1981, For example, in 1984 the Division
simultancously filed and entered into a consent
decree to settle a cate against the Bakersfield,
Califomia school district. OCR had previously
found that the district had committed pervasive,
intentional acts of discrimination in segregating
black and Hispanic students, and referred the case
to the Division because it concluded that an effec-
tive remedy would require 2 court order mandate
ing some reassignment and additional busing of
students.” Yet the Division agreed (0 a settle-
ment involving 00 such remedies, relying instead
oaly on magnet schools and other voluntary
measures. In addition, the consent decree did not
e -call upon the district to achieve any specifie’level
of descgregation or provide for any effective
method of enforcement. Instead, it simply called
for a "good faith cifort” by the district, and
provided that the case could be dismissed within
three years if such an effort was mads, regardless
of the dsgree of segregation remaining in the
schools.” The Division specifically acknow-
ledged that Bakersfield could comply with the
decree cvcng’f its schools continued to be
scgregated®

The Bakersfield consent dzcree was severcly
criticized as incffective and a *blueprint® for
segregation5’ In fact, the district’s first report on
the plan revealed that all ten schools which were
intentionally segregated and racially identifiable
before the plan continued to be racially identifi-
able after impl ation, including three schoo!
which remained 90 percent or more minority and
one school which € even more segregated
after the plan began.®® Even as of 198788, four
years after the BakersfieldD plan was adopted,
[five of these ten schools remain racially
identifiable.5 Nevertheless, Bakersfield has an-
nounced that it intends to seck termination of the
consent decree and dismissal of the case, and vir-
tually identical consent decrees selying solcly on
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voluntary measures and containing no cffective cn-
forcement or desegregation standards were

entered by the Division in other ca;gs. such as in
Lima, Ohio, and Phoenix, Arizona.

No one representing the victime of segregation
could object to the consent decrees in cases like
Bakersfield and Phoenix, since only the Division
and the school districts involved were parties to
these cascs. Indeed, the Division has sought to
prevent civil rights groups from participating in
its cases; for example, the Division oppos- ! par-
ticipation by the NAACP Legal Defense Fund on
behall of minority children in the Charleston
case, even though the defendant schoo! board ite
self did not oppost intervention by a black
parenls’ group, and the head of the Division repor-
tedly instructed line attomeys to make " those bas-
tards . ., jump lh,rough every heop to become
party to the case.’® In the Hattiesburg, Mississip-
Pi case, however, where a plaintiff representing
minority students was in the case and objected to
a proposed consent decree between the Division
and the school district similar to those in
Bakersfield and Phoenix, the court of appeals [
spccifi,%ally.rcjcclcd the consent'decree™as inads-
quate.’* This decision confirms the serious
problems raised by the Division’s reliance on to-
tally voluntary, unenforceable methods, particular-
ly in cases where no other parties are present to
defend the rights of minority school children,”

In fact, the Division has even opposed totally
voluntary desegregation measures because some
effective method of enforcement was included. In
the St. Louis case, the NAACP, the city school
board, and the suburban districts all sv.eed on a
planin 1983 to settle claims of metro}- fitan
segregation The plan called for totally volintary
transfers of minority city students to suburban dis-
tricts, but also allowed the plaintiffs to go back 10
court against suburbs which had not achieved
agreed-upon levels of integration in five years
Even though all transfers were totally voiuntary
and no mandatory reassignment was involved, the
Division opposed the plan, arguing that a "good
faith® effort should be enough and that no fynhcr
method of enforcement should be provided.’ The
court rejected the Division’s arguments and ap-
proved the settlement, which has led to sig-
nificant numbers of interdistrict transfers and has

not required further t action ag
any suburban districts.
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As the St. Louis case illustrates, voluntary
desegregation measures can succeed where they
are part of an overall desegregation effort and
where there are enforcement or back-up measures
to eacourage voluntary methods to work. Others
wise, bowever, purely voluntary measures are in.
cffective, potentially unfair, and in violation of
accepted principles of desegregation law, It is ac.
cordingly recommended that the Division employ
magaet schools and other voluntary desegregation
methods, both in scttling and Hitigaling cases,
only where they are part of an overall desegrega-
tion cffort including effective enforcement or
backup measures and will not impair educational
opponunities of children in nonmagnet schools.
Division policy should seck to effectuate the prin-
ciple establisbed by the Supreme Court that af-
firmative steps must be taken to eliminate school
scgregation and its effects to the maximum extent
practicable.

¢. Refusal to seek, and opposition to,
necessary funding for effective desegrega.
tion and equality of educational opportunity

Inordertobe s ful, mag Lools and
similar voluntary measures require additional
funding for enhanced educational programs and
facilities as well as transportation to attract
parents and students to desegregated schools.™ 1n
addition, the Supreme Court has recognized that
segregation has damaging long-run educational
consequences, which may require compensatory
and remedial educational programs as well 25,
physical desegregation to achicve full selief.

Tbe Division itself bas similarly recognized that
incqualities in the "tangible components of educa-
tion” bc(wecg minority and white students should
be remsdicd.”

In foct, boweves, the government bas been
unwilling since 1981 1o provide or support the
provision of the funding necessary 1o make mag-
net and other voluntary programs work, even
though it has advocated such voluntary megsures,
and to offer cqual educational opportunity.’” In
Chicago, for example, the settlement plan relied
beavily on magnet schools. When necessary -
federal funds o support such programs were
climinated, Chicago had to go to court for an
order freczing cducation department funds until
tbe money promised by the federal government
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was provided. A congressional bill to provide
such funding was vetoed, and the court had to
virtually hold the Justice Department in contempt
before the ggyemment agreed to provide money
for the plan.

An example relating to cqual educational oppore
tunity outside the specific context of desegrega.
tion is presented by Plyer v. Doe, 457 US, 202
(1982), in which the Supreme Court ruled that it
was unconstitutional for Texas to deny a free
public education to children of undocumented
alicns. Prior to 1981, the Division pasticipated in
the case at the lower court level and argued suc.
cessfully that Texas' actions unconstituionally
denied equal opportunity to such children. When
the case reached the Supreme Court after 1981,
however, the Justice Department abruptly
changed its position and stated that st would ex.
press no view on the constitutionality of Texas'
conduct. As onc former Division attomney has ex.
plained, in addition to failing to support cqual
cducational opportunity, this switch in position
*damaged the Department’s credibility both with
the Court and with the public.”%}

In a growing number of cases in recent years,
minority citizens and city school boards have
sought funding from state governments for com-
pensatory programs, magnet schools, and other
measures, based upon the Supreme Court’s ruling
in the Milliken I case that courts cun require
such remedies (0 be funded by state governments
which have contributed to school segregation.
This development offers an important method for
helping provide effective remedses for school
segregation and incquality of educational oppore
tunity, which are often beyond the fiscal capacity
of local school districts.

Rather than supporling or seeking such relief,
bowever, the Division has opposed it. In St.
Louis, for example, the Division objected to a
lower court order which required Missouri to help
fund voluntary magnet programs, educational im-
provements for minority sludigls, and voluntary
integrative transfer programs.>> The Court of Ap-
peals questioned the propricty of the Division’s
actions, gcicc(cd its arguments, and approved state
funding. “In the Yonkers case, the NAACP and
the local board have filed a similar claim secking
slate participation in nccessary compensatory and
remedial education programs, but the Division
has opposed the claim.
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In general, federal funding for compensatory
cducation and desegregation has decreased sig:
nificantly since 1980, For example, between 1980
and 1986, speading for the Chapier 1 compen.

-$atory education program decreased by 23 per-
cenl, serving 500,000 fewer students. 58 As of
1987, Chapter J served two million fewer students
than in 1980." The administration successfully
persuaded Congress in 1981 (0 eviscerate the
Emergeacy School Aid Aet, reducing the funds
available for m3gnel schools and other desegrega.
tion programs.”* For 1987 and 1988, the Departs
ment of Educati ) d a rescission of all
$24 million approprialed to provide desegregation
assistance under Title 1V of l;\c Cuwvil Rights Act
of 1964, 42 US.C. § 2000c3

Adequate funding is critical to success, par-
ticu-larly with respect to Voluntary desegregation
measuses which the Division has supported. It 1s
accordingly recommended that the Division and
the government support the provision of funding
necessary for magnet schools and other voluntary
descgregation programs and for compensatory and

edial education prog In particular, the
Division should seck and support remedies pur-
suant to Milliken Il which require state govern-
menls lo belp fund magnet, compensatory, and
remedial programs (o assist in rcmedying the ves-
tiges of scgregation,

d. Refusal to seek systemwide
remedies

In Keyes v. School District No. 1, 413 US. 189
11973) a casc concerning segregation in the Den-
ver public schools, the Supreme Court established
the important principle that where a substantial
portion of a school district is segregated, there is
a presumption that racial imbalance in other
schools in the district is due to segregation, and
that a systemwide remedy should be ordered en-
compassing all schools. As the Court explained,
*common sease dictates” that “rasially inspired
school board actions bave an impact beyond the
particular schools that are the subjects of those
actions,' and systemwide relief is often necessary
to eliminate all vestiges of such segregation.
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Nevertbeless, the Davision®s leadership repudi-
ated Keyes in 1981. Jt announced that 1t would
not utilize e Keyes presumplion in initiaing
liGgation and would *scek to limit the remedy
only to those schools in which racial imbalansc 15
the product of intcntionally scgregative acts.*?!
Although it is difficult to tracc speaific Division
actions to this shift in policy, former Davision at-
tomeys and other observers have suggested that 1t
bas played an important role in the decision not
to seck further relief in the Kansas City case and
in the lo»; number of new cases begun by the
Division.”?

In addition to these problems, the Keyes. policy
shift has potentially eritical smplications for

_.achieving'effective relief in dcsc?rcga(ion cases.

Ordering remedics in only part of a system where
segregation bas occurred may well encourage
residential instability and "white flght* within a
district by effectively permitting those opposed to
desegregation to uansl!:" clsewhere. Meaningful
desegregation may often be smpossible 1f only a
fraction of a distnct s involved, particularly in
light of the effccts of segregative acts throughout
a district, as the Supreme Court has recogmzed.
Accordingly, it is rec ded that the Division
seck systemwide relief in its cascs in accordance
with Keyes, and that the Davision fully utilize the
principles of Keyes in initialing and conducting
school desegregation litigation.

e. Reversal of oppostiion to tax
exemptions for discriminatory private schools

Problems arose concerning pnivate schools
which discriminated against minonties and served
as havens for *white flight* from desegregation,
particularly as descgregation of public schools 1n-
creased in the 1960s. In 1971, the Supreme Count
affirmed the jssuance of an injunction prohibiting
the IRS frem granting tax exemptions (o such dis-
criminatory private schools. Green v. Connally,
330 F. Supp. 1150 (D.D.C.), aff'd, 404 U.S. 997
(1971). Altbough the injunction in Green formally
applied only to schools in Mississippi, the IRS
bad extended the policy to all pnvate schools.
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Whea scveral private schools fater challenged
the lPdSJolicy. the Justice Department vigorously
defended it, and the lower courts ruled that the
IRS policy peoperly denied tax exemptions ¢o dis-
crimizatory peivate schools. In the most
publicized of its skifts on civil rights issues,
bowever, the Department revessed itself when the
casc reached the Supreme Court and took the posi-
tion, that the IRS did not have the authority 1o
deny such’(aX exemptions. This was despite the
vigorous opposition of many career altorneys and
the goverament’s own characterization_ of the
schools as *blatanlly discriminatory.*”® In Bob
Jones University v. United States, 461 U.S. $74
(1983), the Supreme Count specifically rejected
the Department’s pew arguments and upheld the
IRS* policy. Jd. at gss n.9. é)ncc again, the
Departmeat’s credjbility and reputation were
:cvmy dxmag:ﬁ‘ Y P

Although the specific issuc in Bob Jones is un-

likely to recur, the issue of discriminztory private
schools warrants centinued aitention in the con-
text of the Division's future desegregation efforts.
In some areas, private schools may still be yul-
ized 10 attempt to avoid desegregation. The courts
bave specifically noted, for example, that segrega.
tion 1may be fostered by state laws which
facilitate ransfers to private schools through such
wethods as subsidizing transportation costs.”
States sueh as Ohjo havi adopied rules to try to
combat such problems.?® It js accordingly recom-
mended that the Division support methods at the
state, local, and federal level to combat dis.
erimiation by private schools and to prevent the
use of private schools to avoid desegregation, ine
cluding requestiog court orders in descgregation
cases litigated by the Division,

3. Termination of litigation: the issue of
unitary status

Oncc a court has found illegal segregation in a
school district, the Supreme Court has ruled, the
court should retain jurisdiction over the district
until it Ws descgregated and achieved *unitary
status.””” While the definiton of umitary status
continues 1o evolve on a case-by-case basss, the
Court has indicated that in order to te unstary, a
district must eliminate the vcsugcs of segregation
to the maximum extent practicable with respect to
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student and teacher assignment, school facilitscs,
and other aspects of yts operation.*® The Coun
bas also suggested that such vestiges may include
the lingering educational deprivations to minonty
students caured by scgregation, and that school
segregation may also contribute to residential
segregation, 9-0rdinarily. a school disinct atself
seeks a declaration of unitary status, and removal
of court jurisdiction, when it believes that st has
desegregated and wishes to operate without count
supervision.

Since 1981, however, scveral impostant shifts
in Division policy have occurred wath respect to
the issue of unitary status. In accord with 515 view
in cases like St. Lous and Bakersfield, the
Division specifically argaed 1n the Denver casc,
for example, that a school district’s good fauth 1m.
plementation of a desegregation plan, no matter
how in:ffective, should be enough to achicve
unilaryl atus and end a court’s remedial super-
vision.”™ The court in Denver did not accept this
position, which is flatly inconsistent with the
Supreme Count’s holding thal comphiance with
descgregation is measured by the cﬂccmcn%s of
a remedy, not the degree of good sntentions.t®! |
is accordingly reconvnended that the Division ad-
here to the principle that a school district can be
declared unitary only Jf it has actualiy elsminated
all vestiges of segregation 1o the maxsmum extent
practicable, including harmful educational and
residential segregative effects of school segrega-
ten,

The Division's policy shift has gone even further,

however, In a number of school distrsets 1n Geo-
8i3, against which the Division had previously
filed desegregation suits, the Dwvision has jisclf
taken the burden of starting proceedings to have
the schoo! districts declared unitary and to dis-
miss injunctions against further discrimination.
This is despite the fact that none of the districts
involved requested such action, that complaints
with OCR have recently been filed against several
of the districts, and that most of the districts them-
selves have opposed the proposcd action aftcr ob
jections were filed by the minority plantiffs
participating in the cases.

Spedifically, in late 1987, the Division con-
tacted a number of districts which were defen-
dants in the United States v Georgia Titigation
filedin 1969 Aftcr initial implementation of
desegregation plans, those districts had been
operating pursuant 1o an injunction issucd in 1973
prohibiting future scgregation or discrimination
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and placing the cases on the Court's inagtive dock-
et subject to reactivaticn if necessary.’°? Without
consulting the. plaintilfs represeating black stu-
deats in the districts, the Divisioa peoposed that
stipulations be filed dismissing the districts al-
together. A pumber of districts agreed. On
February 3, 1988, the.Division wrote 1o the Court
submitting such stipulations calling for the cases
to be dismissed against eight specilic school dis-
tricts.\On the same date, the Division notified the
privdallc ;;lbaialiffx of it;rach}ions for the first time,
seading copy of the proposed stipulations
it had ﬁlcd.:%"On February 23, 1983, without the
consent of the piaintiffs, the Division formally
asked that the Court enter the slip%l‘alions and dis.
miss the cases within thirty days.)

The private plaintiffs objected, noting that they
bad rot been eoasulted carlier, that no supporting
brief had been filed by the Divisioa as required
by local sules, and that no discovery and court
proceedings kad ever been held to determing that
the districts.were in fact unitary. /% Research also
revealed that complaints of discrimination kad
receally been filed against several of the.districts
with OCR, aad that OCR had issued a finding in
1987 tLat onc of the districts had discrimiuated
aganst black studeats by-assigning them jm-
propetly to racially identifiable classes.!® Within
weeks, most of the districts withdrew their agree.
meat to cooperate with the Division in light of
the plaintiffs’ objections and requests to begin dis-
covery proceedings.!%’ One district specifically
poted that it had initially agrced to cooperate be-
cause the Division bad indicated, apparently
witbout foundation, that there were ne objections
by the pyivate plaiatiffs to dismisssl of the
cases,}

Despite the fact tkat most of the school districts
themselves no longer agreed, the Division bas pere
sisted in Ms position. In fsct, the Division has
cvea rejected a compromise suggested by the
court and agreed to by the plaintiffs and a number
of (he school districts, under which the cases
would be dismissed but the injunctions against
sqrmu‘on and discrimination would remain in ef+
fect.™ The Court has derided the Division's posie
tioa, soting that it is *tolally inconsistent with the
old adage ‘if it ain’t broke, don't fix it,'* and bas
ruled that the Division may continue 10 press its
claims caly if (he Division--which iaitially sued
the Georgia districts+now sgrees to represent
thess defendants without expense in all discovery
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and cther pcocccdings.m The issus remans pend.
ing as of this date in United States v. Georgia,
but the Division has clearly indicated that it is in-
lcreslﬂ‘in initiating similar proceedings in other
cases.

This latest action by the Division raises senous
problems, In United States v. Georgia alone, the
Division has sought to end desegregation cases
against more than twice the number of school dis-
tricts that it bas filed new cases against in over
seven yeas. Thete is no reason why districts
themsclves canaot initiate dismissal proceedings
‘where appropriate, and no reason why the
Division should use its searce rcsources 19 do so
wherc the districts themselves do not. The
Division should not support a determination of
unitary status with respect to districts against
which there are recent or unresolved comphaints
of discrimination, and should uot agree 10 2
usitariness finding without even consulting all par.
ties. In addition, there is no rcason to oppose con-
tinuing injunctions against discrimination and
scgregation as in United States v. Georgia, since
such measures may well deter futuse violations
and make it casier to obtain relief if they do
occur, Indeed, onc appeliate covrt Kas ruled that
even after a district bas beea declared unitary, it
must demonstrate that changed circumstances war.
rant modifying or clinﬁrialing . «yjunction calle
ing for descgregation.

dingly, it is rec ded that the Davi-
sion should retum to its previors practice of not
initiating attemzis to have a school district
declared unitary. and thus dismiss desegregation
claims against it. The Division should consult
specifically with CCR and all pastics to a case
*O¢fore deciding what position to take with respect
10 arequest to declase a distsict unitary or dis-
miss a case, and should not support such a rc-
quest where there are recent or unresolved

plaints of discrimination, or vestiges of
zegregstion, which can be eliminated by further
action, Where cases are to be dismissed, the
Division thould explore the possibility of keeping
in place injunctions which prohibit future dis-
crimination or call for the cuntinuation of
descgregstion plans where necessary, The
Division should also suppont the principle that
where an isjunction calling for descgregation has
been entered, the defeadant must besr the burden
of proving changed circumstances sufficicat to
justify modifying or climinating the injunction.
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Followiog such recommendations, as well as the
other recommendations 1a this section, can help
restore our pation's bipartisan commitment to
vigorous civil rights enforcement in education
through the Civil Rights Division.

C. The Department of Education and the
Office of Civil Rights

1. Processing of complaints

Onc of OCR's major activities is the handling
of complaints of discrimination against individual
school districts and institutions. Although the
numler of such complaints has dechined during
the 1980s, OCR's complaint processing efficiency
bas also declined, 25d OCR has consistently been
unabdle to mcﬂghc timeframes called for in the
Adams order.
mittee found a "nationwide scheme” in OCR of-
fices to backdate documents and persuade victims
to drop discrimination complaints in ?rdcr 10 ap-
pear to meet the .4dams timeframes, !

In addition 1o scarce , several causes
of these problems bave been suggested. Imually,
OCR has a?parcnlly failed to use aJl funds ap-
propnated for its caforcement activities; for ex-
ample, over $20 million appropriate * between
fiscal years 1980 and 1985 was cither returned to
the Treasury or slpgnl on activities not related to
OCR operaiions.’? It is accordingly recom-
mended that OCR seek to expend properly all
funds appropriated for its enforcement activities
and request additional funding as necessary.

In addition, complaint processing has been
slowed and disrupted by placing complaints on
hold in many cases, For exampie, 2 1986 OCR
review revealed that officials ir. five OCR
regional offices routinely delayed processing of
cases because of reasons such as alleged un-
availability of witnesses, even where in fact there
was no adequate basis for such delays, and ‘lgat
tnonitoring of this process *vss insdequars.!’® In 2
number of instances in the early 1980s, OCR
suspended processing of complaints altogether in
cases in which OCR ﬁncml policy changes were
under consideration.?’ It is accordingly recont

1n fact, in 1987, 2 House subcom-

delaying the p ing of OCR plaints and
to help promote compliance with the Adams
timef; This may include modifying or
providing additional ficxibility in meeting such
timeframes in some types of cases, such as com-
plex, multi-issve, multiparty cases. Any changes
in the Adams timeframes should be accomplished
through notice and comment rulemaking by the
Department. Efforts should also be made to im-
prove the cfficieacy of case processinﬁ where pos-
sible without compromising quality.!!

Reports indicate that OCR enforcement activity
both with respect to complaint investigations and
other cfforts is hampered by the Tack of clear,
written policy guidance to regional offices.!*” Ac-
cordingly, it is recommended that OCR promul-
gate and dis*ribute policy directives on civil
tights enforcement issues on a timely basis consis-
tent with applicable law, to OCR regional offices
and the gencral public,

Another possibility may be for GCR to evelop
selationships with state civil rights agencies .0
help handle, under OCR supervision and
guidehnes, some categories of complaints. At-
tempts at joint federal-state handhing of civil
7ights complaints have s ded on a limil
basis with respect to OCR and the EEQC, par-
ticularly with respect to individualized ar}g rela-
tively routine and sepetitive complaints.’*” In
addition to helping cope with the complaint
workload, such measures could help OCR con-
cenlrate more resources on compliance review ac-
tivities which, as discussed in Section 2 below,
can potentially provide much more effective en-
forcement by OCR. Federal-state activities in he
civil rights area must be conducted carefully,
however, since there is a serous danger of 1m-
proper federal reliance on state agencies which
may be unreliable.l Accordingly, it is recom-
mended that OCR analyze and develop proposals
for possible joint OCR-state bandling of in-
dividual complaints now processed by OCR.

d

2. Initiating and conducting compliance
reviews

There is strong evidence that complaint inves-
tigations by OCR are gencrally a less effective
means of civil rights enforcement than com-

mended that additional toring and guideli

! reviews started by OCR itself. OCR has

be instituted to avoid improperly suspending or
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found that comphiance reviews produce twice as
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many remedies and benefit six times as many dis-
crimmﬂion victims as complaint investiga-

tions.'*# 1n addition, suck reviews are critical in
enforcing the rights of peor, undereducated, and
non:English speaking persons, who are fcast hike-
1y tofile complaints but gl’lcn most hikely to suf-
fer from discnmination, 14 Despite the decline in
comlaints during the 1980s, however, com-
pliance reviews also declined, and still remain a
“small part of OCR’s eaforcement program.’¢ In
1982, for example, OCR conducted reviews covers
ing caly about 8 percent of districts or nstity-
tions which were "apgarelly in severe
poncompliance® with civil rights laws.}2*

In deciding which school districts 1o review for
civil rights compliance, OCR has previously
relied beavily on its semiannual civil rights sur-
veys of school districts begun in 1968, which col-
Iect information on such subjects as the racial
makeup of schools and classrooms, assignments
to gifted and special cducauion classes, and dise
ciplinary actions. From 1978 ihrough 1982, the
surveys were conducted so that all districts with
ensollments over three hundred were surveyed
comprchensively at least once dunsg the six-ycar
cyclé, with districts of high intcrest surveycd
every two yeass, minimizing the burden on school
districts tw providing complete and useful data
for OCR.14¢

In 1984, however, OCR changed the civil rights
survey and seriowsly reduced its uscfulncss. It
abandoned its 1978-82 survey strategy, using ine
stead a stratified random samplin, of districts and
allowing large districts to sample only some of
the schools witkin their systems. These changes
mean that the survey will miss thousands of
schools and school districts, making it extremely
difficult to fgw targets for compliance reviews
effectively.’*’ For example, even though OCR
has climinated the large district sub-sample proce.
dure and sought to include more districts not syre
veyed recently in 1988, it is estimated that about
two thousand districts surveyed in 1978.82 will
be bypassed in the six-year period through 1988,
and that about seven thousand mostly small dise
tricts will not have been included since 197648
A comprehensive resurvey of all school districts
may be needed by 1990 {'gqordcr 10 restore the uss-
fulness of the data base.
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In addition, failing to survey high interest dis-
tricts every two years makes it quite difficult to
monitor districts which wamant special attention.
OCR also altered its vocational education survey,

-10 1984,-10 a manner which senously impairs-its

uscfulness, by including schools over which OCR
has jurisdiction or which are not vocational
sckools and omilling %chools which arc needed 1o
provide useful data.?®

Sclection of sites for comptiance revicws has
also been limited by questionable OCR polici
In a 1987 mcmoirandum to its regional offices,
OCR stated that compliance reviews should not
be undertaken in districts which are subject to
court or OCR-approved desegregation plans, and
discouraged compliance reviews of inslixtslions re-
questing technical assistance from OCR.M! Such
policies feave hundreds of districts, including
many which have committed civil nights violae
tions in the paslﬁ{fcclivcly excmpt from com-
pliance revicws.

OCR has also failed 1o use its authonty under
the federal magnet school program effectively 1o
gather and evaluate potentially key information 1o
serve as a further guide for determini 3 com-
pliance with civil rights laws. In order to reccive
federal funds to support magnet schools under the
program, schoo!® districts must be camrying out a
courteordered or voluntary desegregation plan and
must provids assurances of nondiscrimination,
which OCR has the authority to evaluate.’ Yot
OCR has failcd 1o ysc its authority o request in-
formation from school distncts on civil rights
comphiance beyond the information previously
submitted by the distncts themsclves, thereby
neglecting a "legitimate tool for encouraging
voluntary compliance with cwil rights laws.”'34
Morcover, a 1983 review of OCR pre-grant
reviews, under the magnet program by the
NAACP Legal Defense Fund suggested that OCR
bad clezrcd the Pittsburgh district to receive mag-
net funds despite an OCR regional officc’s own
finding that Pillsl}urgh had discriminated in facul-
ly assignments.’> The same review indicated tht
OCR had improperly used an *intent® standard 1n
cluaring districts to receive magnet funds, despite
tie fact that the courts and OCR have previously
recognized that practices which have a dise
criminatory effect may violate Tutle VI and jus.
tify OCR remedial action.’> OCR officials had
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indicated that anotber review of Pittsburgh would
take place, 2ad that OCR was developing a policy
to implement use of an “ceffects test® for magnet
program clearance purposes, but no action had
been takea as of early October, 1988.%?

Tt is accordingly reconvnended that OCR retumn
to the metbodology used prior to 1984 1p 1ts voca-
tional and civil nghts surveys, and determine
whether a comprehensive national resurvey is
aeeded for 1990. Iz conjunction with improving
tke complaint investigation process, OCR shouid
also seek to develop methods to inerease (he num.
ber and role of compliance reviews as part of the
OCR enfi process Sel of com-
pliance review sites should be based on gqualia-
tive criteria such as OCR susvey data vather than
random selection OCR should also remove restric-
tions oz conducling compliance reviews of dis-
tricts which arc subject to court or OCR-app:oved
desegregation plans, or have requested technical
assistance from OCR, and should study other
ways o belp prevent potential conflicts between
OCR’s enfor and technical assistance func-
tions. OCR should also develop policies to use its
authority under the federal magnet school assise
tance program to gather and evaluate data effec-
tively todetermine compliance with civil rights
laws, including establishment of a policy to util-
ize an “cffects test® in clearing districts lo receive
magnet funds. Compliance reviews should gencral-
ly be systemwide rathes than focusing on par-
ticular isolated programs.

3. Obuaining relief for cwil rights
violations

Perbaps the most persistent ertrcism of OCR,
r aticuladly since 1981, has been its falure to ob-
tain effective remedics, even 1n cases where OCR
bas mads findings of discriminaticn. Although
OCR found two thousand violativns of law as a
result of compliance reviews or complaints from
1981 tomid-1983, it began only tweaty-seven ad-
ministralive proceedings which can lead to fund
cutoff or deferral and referred only twenty four
lddil‘i&nal cases (o the Division for prosecu-
tion.*”" Relicf was slow or non-existent cven in a
sumber of these ﬁﬂy-gne cases due to delays by
OCR or the Division.!*” In many other cases,
OCR has’not even reached the stage where find-
ings dare issued, but has instead resolved com-
plaints without findings by accepting virtually
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"any_agreement which results in a withdrawa com-
plaint, regardless of the substance of the agree-
menl," a practice which the Division and OCR
staff have severely eritieized.'“? Even in cases
where findings have been issued, OCR has ac-
cepled numerous settlements since 1981 which
rely on general promuses or zssurances and o&hcr-
wise, simply fail to comrect violations of Jaw. !4

For cxample, in 1976, OCR had found tha: the
New York City schools had violated Title VI by
discriminating 1n the hining and assignment of
minority teachers. A 1977 settlement agreement
provided that New York would be ineligible to
recewve federal funds until it adequately remedicd
the violations, and federal money was accordingly
withheld uniil 1982. In 1982, howcver, OCR
agreed to a new settlement nith New York which
effectively allows the city (o mamtam virtually
all-whitc faculties 10 many schools, to contnut to
assiga less qualified personnel to predominanily
minority schools, and to take no stcps to remedy
discn - x;,‘ ng 'l&z

¥ & an ¥ L

Another example 1s Peona, Illinots, where, 1n
1984 OCR found that 2 number of schools were
racr.lly 1solated in violation of Title Vi. As OCR
staff negotiated a possible scitlement with Peona,
it was operating under gurdelines that the consent
decree 1n the Bakersficld casc should provide the
basis for sctlements in cascs like Peonsa. As dis-
cussed above, there are serous deficaences in the
remedy in Bakersficld. In Peoriz however, the
director of OCR rejected the recommendations of
his own Policy and Enforcement Sepvice and ac-
cepied a settlement which was even tveaker than
in Bakersfield, since it did not encourage volua-
tary integrative transfers or include substantial

pensatory ion prog for racially iso-
lated schools '*> As the former director of OCR's
Policy and Enf Sesvice luded, the
scitlement was 'ccrlainlx not” adcquate to addsess
violations of Title VLY

Several specific problems appear to be contribut-
ing to inadequate OCR enf OCR has
adopled a practice of issuing letters of findings to
districts indicating that their civil rights violations
have been corrected based only on assurances of
{uture perfonnance and without on-site monitors
ing, a process that has been severely criticized. s
In addition, OCR has disbanded 1ts natonal
Quality Assurance Staff which, pnor to s

limination, had found errors an

problems 1n OCR enforcement practices.’

as
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Itis accordingly ~ecommended hat OCR de-
velop and implement guidelines for its enforce-
meat and settl t practices. These guideli
should focus on determining which type of enfor-
cement should be used in particular cases, avoid-
ing delays when cases are referred to the
Division, ensuring that settlements in cases where
violatiozs are found actually cormrest viola.ons,
prohibiting reliance on assurances of good faith
or future actioas in sett] without monitor-
ing to ensure actual performance, and ensuring
that resolution of cases prior to the issuance of
findings are in accord with applicabls laws and
regulations. OCR should abolish the use of *viola-
tion corrscted” Letters of Findings and return to
its prior practice of issuing Letters of Findings
with findings of fact and conclusions of law
before negetiating comective actioc ™R should
also retura the quality assurance prog.a.n L the
natiosal level (o pesform its previous functions of
assessing the quality of OCR work, and assuring
consistent implementation of policy.

4. Remedying in-school segregation

As more and more court decisions have re-
quired school districts to assign children of all
races (o cach of their schools, attention has
focused on ensuring that segregation does not
oceur within schools. Particularly in systems with
a history of segreration, some schools bave used
tesling and ability grouping to assign students to
racially isolau;ld classrooms and perpetuate
segregation.!* The problem is icularly
serious because of persistent evidence that tests
used by many school districts arc biased against
minonities.

Although in-school segregaticn is within OCR's
jurisdiction, OCR’s response to the probler 15
been inadequate. Some informaltion 0 in-suiuol
segregation is available via the civil rights sur-
vey, but the survey questions on the subject have
ot been updated since the 1970s and may miss

. p (X} Dcsp“c‘- FH 2 of 3 ":
ideatifiable classrooms in a number of cases,
moreover, OCR has accepted vague assurances
that efforts would be made to avoid discrimina-
tion or has indicated shsl it will continue to
monitor the sitwation.’*” Ta one case involving
Dillon County, South Carolina, OCR had made
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three findings that ability grouping was being
used (0 perpetuate segregation, but took no acticn
until the 1983 Adams order led (o a referral of the
case to the Division. When the Division dechined
the case, OCR delayed any enforcement action
for another two years until prodded by a House
Subcommittee.’ One former OCR official
reported in 1985 that OCR con.siqgrcd dropping
ability grouping cases altogether.'”!

It is accordingly recommended that OCR focus
aftention on (he issuc of in-school segregation,
particulasly in formerly segregated school dis-
tricts. OCR should consider sponsoring gencral re.
search into particular types of tests used by
multiple school districts to assign students to clas-
ses as 1o which conccms have been raised of dis-
crimination against minorities, which can be used
to help identify and take action with respect to
districts witk. problems of in-school segregation.

3. Enforcing prohibitions against sex dis-
crimination

Sex discrimination in elementary and sccondary
education is a continuing and serious problem.
While sex equity problems may not be as visible
as problems of racial discnmination, since public
schools arc generally not segregated by sex, there
is nonetheless a striking dispanily in the oppor-
tunities and achicvement of boys and girls
throughout el tary and d. ducati
Boys and girls participate unequally in sports,
they score differently on (he pre-college aptitude
tests, they choose very different collcge ard voca-
tional education concentrations, and they are even
treated differently in the classroom.

1n 1982, only 35 percent of (he mofy than S.1
million kigh school athletes were girls.>2 This
figure 1emained unchanged 1n 1985-86. One of
the primary reasons for this disparity is that op-
portunities for giris are limited; for example,
there are 25,000 less high school sports teams
nationwide for girls than for boys.153 Boys and
girls continue to express very different preferen
ces for majors in college; 10.6 percent of high
school girls want to major in the physical scien-
ces, w?ilc 34 percent of high school boys choose
tkem.! Although boys outscore girls on the
SAT, the Education Testing Sesvice (the producer
of the SAT) has admitted that the SAT under-
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predicts the grades of college women.!** In 1986,
girls® scores were, on the 1vzragc, sixty-one
points below boys’ scores.)*® Such discrepancies
seriously damage opportunitics for female high
school sludcng; to go to college and oblain merit
scholarships. 7

government’s igvestigation and resolution of sex
discrimination complaints, however, has ex-
- A (7 a1

P ap decline since January
1981.1%7 During the first six years of the Reagan
presidency, *{t]be word [went] out, very clearly,
that the Office for Civil Rights finds aggressive
caft of [Title IX] to be unacceptable.""

In high s‘chool vocational ed tion, are
13 percent of engintering studepys. but 90 percent
of the allicd health |>l't>l'cssior.‘|s.ng One of l‘fg few
arcas in which girls outperform boys is in the
high school drop-oy! rate, where the rate is slight-
ly higher for boys;*° but males who do not
graduate from high school have a much kigher
cmploymfnl rate than females who do not
graduate.!® Boys are more likely than girls to be
suspended from school, but they f‘]i" receive
more teacher attention than girls.'®! The evidence
suBgests that such discrepancies are not caused by
differencss in abilities or preferences between
boys and girls, but instead are auributable primari-
ly to such problems as biased testing, differences
in opportunities and resources, 20d improper chan-
neling by educational authorities 192

Similar discrepancies exist with respect to
school administrators and teachers. Although 84
peicent of elementary school teachess are female,
only 52 percent of high school teachers, 26 pet-
cent of el y school principals, and 6 per-
cent of high school principals are female. Women
coastitute only 7 percent of all school superinten-
dants, a!lgougb 70 perceat of all teachers are

female.!®

Despite the serious natute of sex eyuity pro-
blems, federal financial support and enforcement
cfforts over the past seven years have dechined
dramatically. Indeed, *funding and support for
equity -related issuss have nearly disappeared at
the federal 20d state levels. Equity 1s not mersly
out of fashion in the Department of Education--1t
bas been declased an encmy. !

The primary vehicle for federal enforcement of
$ex cquity in edv. . 100 is Title IX of the Educa-
tion Amerdments of 1972, which prohibits all

p of sex discrimination in equcation that
teceive federal assistance.’®® The prolubiuon has
been interpreted broadly to apply to admussions,
atkletics, employment, vocational education, child
care, and ficancial 2id."*® As discussed carlier,
for financial aid distributed by the Departmeut of
Education, it is the responsibility of OCR, tn con-
junction with the Department of Justice, to en-
force federal laws such as Title 1X. The federal
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The Justice Dcpanin;m's record appears, if any-
thing, to be worse.!®” Nor has the Departmeal of
Education adequately supp
bat sex discrimination.

The same problems that have affected enforce-
ment of other civil rights laws bave also affected
enforcement of Title 1X. Initially, OCR has not
developed policies that promote sex equity, and
the cffectivencss of its compliance-rclated ac-
tivities has Jeclined dramatically over the past
seven years. For example, OCR has provided in-
adequate guidance to regional offices on fiow to
process sex equily cases. A 1984 snternal OCR
report expressed concern that the regional offices
bad insufficient guidehines on how to conduct
complaint investigations or compliance reviews 1n
interscholastic cases at the elementary and secon-
dary school level.)™ But the Assistant Secretary
of Civil Rights was unable to recall whethes OCR
had xalm! any comcclive actions as a result of this
report.

Administrative enforcement actions have also
been Jax. In the past, after OCR mnvestgated a dis-
trict and found a Tille 1X v.olation, it :ssued a let-
ter of finding setting out in detail tae violations.
However, OCR policy has been not to issuz the
letter, but instead to find the schools in com-
pliance, and then agree with the distnct on fuiere
compliance actions.} "¢ Not only 1s 1t difficult for
the ity to monitor these "ag) " but
also school districts leam that Title IX violauons
are not likely to be punished. To make matters
worse, OCR q,gmpiiancc reviews and moniloring
are “spotty.”’*> OCR bas even pressured com-
plainants to drop the complaints they have filed
with OCR.!™

In addition to OCR’s lackadaisical enforcement
efforts, another serious setback to enforcement of
Title IX was the Suggcmc Court’s decision 1n
Grove City v. Bell 1% Priot 1o Grove City, if an
educational institution reccived moncy from the
federal govemsnent, it could not disciminate.

In Grove City, however, the Supreme Court
limited the coverage of Title 1X (and the prohibi-
tion against sex discrimination) to only the
specific program or actlivity which reccived

d prog to com-
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federal funds.}?? The Department of Education ul-
timately intespeeted Greve City rigidly, narrowing
the coverage of Title IX. "Immediately after the
Grove City decisicn, [OCR], by its own count,
closed, limited, or suspended sixty-three elaims
because of the lack of diect federal funding. That
was just the beginning* 178

Initially, OCR bad interpreted Grove City some-
what narrowly so as to preserve broad CCR Junis-
diction with respect to elementary and secondasy
education. 1na July, 1984 analysis of Grove City,
the Assistant Secretary for Civil Rights stated that
as to those school districts that receive Chapter 2
fuods, *there is a presumption that all of [the
distric’s} programs and activities are subject to
OCR’s jurisdiction® because 1, possible uses of
Chapler 2 funds are so broad.!”® Such an inter-
pretation would bave permitted OCR 1o retain
broad authority with respect to many districts
with sex discimination problems. But the
Department’s Reviewing Authority sooa sig-
pificantly narrowed this interpretation. In 1985,
the Reviewing Authority dismissed an enforce-
ment proceeding against a schooi district that
maintained sex-segregated physical education clas-
scs, finding that the Department had no authority
1o apply Title 1X, because no federal funds were
specifically carmarked for the physical education
program, even though otker fedsral funds
reccived by the district could have been used for
the physical education classes.’®® This interpreta-
tion effectively confined OCR jusisdiction to
cases where federal money couid be traced di-ect-
Iy to programs that discriminated, severely lin't-
ing caforcement efforts.

Another serious effect of Grove City was to dis-
courzge girls and women from [iling complaints
with OCR. Reports indicate that many we..cn
were afraid to file 2 complaint, viewing tke nsk
to their education or jobs as too great if, after
they bad filed 2 complaint, OCR found that their
specific program received no f:g:xal funds, and
then diemissed their complaiat,’!

There bas also been a decline in Depart acnt
and overall federal support for programs to 1p-
creasc sex cquily on a voluntary basis since 1981.
In 1974, Congress passed the Women s Ecucauon-
al Equity Act (WEEA), 20 US.C. § 3341 21 5eq.,
which established a program of grants and other
support for projects 1o promolc sex equily 1n
education. Since 1981, however, the Executive
Branch has sought 10 climnale the program, and

Chapter ViI

1

funding 1as been cut from $10 mill:on 1n 1980 to
$3.2 million in 1988. Although WEEA was in-
teoded to help develop and distribute model
programs Lo address sex cquity problems, Depart-
ment of Education policies have resulted in no
new model programs being gubhsh:d between
May, 1984 and May, 1987."%2 Congress has
sought to improve sex cquity problems in voca-
tional education through the Carl D. Perkins Voca-
tional Education Act of 1984, 20 US.C. § 230

et seq., which requires 12 percent of each basic
state grant 1p support of vocational educauon 1o .
be earmarked for female students and set up a sex
equity coordinator to monitor programs for

female students. It 1s clear that senous problems
of sex discnrmination remain, however, that mest
be effecuvely combated as the nation moves into
the 1990s.

While the passage of the Civil Rghts Restora-
ton Act should prevent the Department of Educa-
tion from refusing 1o handle cases based on lack
of junsdiction under Title 1X, the past eight years
have senously damaged efforts towards sex equi-
ty 0 ed e rece dat:ons for 1m-
proved federal enforcement in this area echo
those discussed previously pertaning to the
prohibitions against race discnmnation Accord-
ingly, 1t 1s reconunended that OCR once agan ag-
gressively enforce complaints of sex
discnmunation filed with it, and develop umform
guidelines to be seat to each regronal office con-
ceming the processing of different type- of com-
plaints of sex discrimination. OCR should also

blish a more prehensive momtonng proce-
dure 1o ensure that school districts which have
violated Title IX in the past have actually cor-
rected their procedurss so that they are 1n com-
pliance with Title 1X at tke time of any settlement
aglecm:mlsand s0 that they remain 1n comphance
thereafter.”™” As part of what should become a
comprehensive momitoning system, OCR shoula r¢-
quire that distncts collect and mantain 1nforma-
tion on the naturc and extent of sex cquity
activities, and OCR should analyze which ac-
tivities prove most successful. It is also recom-
mended that OCR resume its practice of broad
audits of edugalional institutions suspected of dis
criminating '®* This should nclude analyses of
tests which appear to severely impede academic
opportunities for female students The Depariment
should actively promote the development and dis
semination of model sex cquily programs, such as
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programs to improve voluntary compliance with
Title 1X, and increased funding should be
providzd for the Women's Education Equity Act
and otber initiatives to combat sex discrimination
in education.

6. Ensuring equal educational opportunity
for language-minority students

A
c

minorily students by enacung the Bilingual Educa-
tion Act as Title VII of the Elementary and
Secondary Education Act. During the next dozen
years, the federal courts, the Congrass, and four
presidents pushed forward together along two
parallel racks (o easure that Janguage-minority
students receive effective and equal educational
opportunities. The first track, represented by the
Bilingual Education Act, involved the provision
of federal aid and techaical assistance to help
schools develop effective instructional programs
for non-English-language background students.
The second track involved the enforcement of
civil rights probibitions against national-origin dis-
criminatica and the enactment of an equal educa-
tiona! opportunily law that requires schools to act
affirmalively to overcome the fanguage barsiers
gtcmfronling limited-English-proficient (LEP) stu-
nts.

121968, the federal government first addressed
the di i ional needs of 1

Since 1981, however, federal efforts to improve
the education of language-minonty students have
slackened dangerously. In addition to secking
reduced appropriations for federal bilingual educa-
tion programs, there have beea repeated efforts to
restrict student program cligibility and to
climinale the key feature of these programs--the
provision of instruction through both English and
the studeat’s native Janguage, At the same time,
the Department bas {ajled to discharge its respon-
sibilities to protect the civil rights of national
origin minority students who are limited in their
English language proficicacy. As our nation
moves towards the 1990s, these serious problems
must beaddressed effectively.

a. Estimating the number of language-
minority and limited-English-proficient stu-
dents
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According to the 1980 census, approximately
4.5 million school-age children lived in U.S.
bomes where a language other than English was
spoken, classifying them as language-minorty
Rl d, A 30 lO H * 4 N
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grew to mearly cight million by 1985.1%

1n 1982, Secretary of Education, T. H Bell,
teported that as of 1978 there were approximately
3.6 million schooci-aged language-minority
children who were limited in the English-lan-
guage skills peeded to succeed it an Englishe
medium school. Three-quarters of these
limited-English- proficient children were bom in
the United States, or onc of its outlying arcas,
and cpproximately 70 percent of the LEP students
in 1078 spoke Spanish. The secretary also
reported that there were 24,000 Navajo children
with limited English proficiency aged 5 to 14 in
1980.1%¢

The number of languag 1ty children 1n
the United States 1s projected o increase by
neasly 40 percent by the ycar 2000, and
Sparush language background children by over
50 percent. These percentages contrast with the
projected increase 1o the number of school-age
clldsea 1n the genzral pogulation which 1s
about 16 percent.

The nusber of LEP children in the United
States is projecied to increase by about 35 pere
cent by the year 2000. Ninety-two percent of
the projected incrce.sg will have Spanish lan-
guage backgrounds. 1’

More recent Dep of Ed S
of the LEP student population have been the sub-
ject of controvessy. In 1986, Secrctary of Educa-
tion, William J. Bennell, released a report which
slashed LEP $tudent population esumates by al-
most two-thirds. The new estimates reported a
total 1982 LEP siudent population of 1.2 to 1.7
million.*

Members of Congress challenged the accuracy
of the Department’s 1986 LEP student estimaies,
noting that most states bad reported continuing
growth of the 1aaguage-minorily and LEP stud
populations since the late 1970s. The state with
the largest language-minority population, Califor-
nia, reported that its LEP student population had
more than doubled between 1977 and 1986, rising
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from 233,444 10 567,564 studeats. Experts on the
LEP student population noted that the
Department’s new eslimates were based o

df H 1 A A Aaerl or =, ul' A K
proficicacy, and that the Department had used an
asbitrary system of *indicators” to cxc&gdc other-
wise LEP students from the estimate.!

Tae current lack of accurate counts and esti-
mates for U.S. language-minority and LEP stu-
dent populations is, in itself, a matter of national
concera. The abseace of reliable population data
eafesbles federal policy-making, techaical assis-
tance, program administration, and civil righte en-
forcement on bebalf of this growing segi of

and other nonwhite Americans have frequently

-been denied the opportunities available.to whites. .

While the nation has moved closer to the goal of
a color-blind society, we have yet to eliminate ra-
cial and ethnic discnmination or to overcome its
lasting effects.

But in addition to these barriers to educational
success, LEP students face additiona! challenges.
First, they must learn English, a Janguage other
2than their mother tongue. At the same time, LEP
studeats must advance in their development of
scademic-and social skills. And fisally, many
LEP studcnts musi leam 1o appreciate and accom-

date a culture diffcrent from their own. For

the American student population.

Accordingly, it is reconvnended that the Depat-
ment of Education take steps to improve federal
counts, estimates, and projections of the lang
minority and LEP student populations. The
Depariment should avail itself of all pertineat
federal data as well as statistics gathered by state
and local-agencies. In analyzingthese data, the
Department should utilizerthe services of in-
dividuals with professional expertise in the
demography of American language-minority
populations.

b. The educational plight of langusge-
minority students

For language-minority students, the impediments
to academic success are several and severe. A dis-
i ber of language-minority and
\

those LEP students who are newcomers to this
country, "culture-shock” is often compot.nded by
the traumas of war, famine, and disaster--forces
that drive many families from their native lands.

Despite their acute educational needs, LEP stu-
denis are not well-served by our schools. In 1982,
Educati y Bell concluded that "al-
though local school districts and states are
making an effort, schools in gcnsral are nol meel-
ing the needs of LEP students.”'”* The sccretary
reported that "many schools are not assessing the
‘special nesds of language-minority children. They
are not assessing the English language proficien-
cy of these children, much less the home lan
guage proficicncy, as a basis for planning
programs and providin, services.” And of the stu-
dents identificd as LEP, only one-third were
receiving either bilingual instruction or instruc
tion in English as a second lagguagc, without the
use of their home languages.!

The most recent national empirical study of the
A . 1 dits S

prop e

LEP students z 2 poor.’*® Hispanics in g

are tw;ic as likely as white Americans to be
ipoor,”! andmore than balf of all Pucrto Rican
childrea livilpin the United States in 1984 lived
in povcny.” The parents of language-misority
studeats are usually limited in their own English
proficicacy, and have significantly less education-
al preparation than the general population. Accord-
ing to the 1980 census, while more than half of
all blacks and more than 70 percent of all whites
2gc 25 and over bad completed kigh schodl, of
Hispazics 25 years of age and over, only 45 per-
cent bad completed high school.!”* Poveny is
only part of the problem. Many language-minority
children and even more of their parents have suf-
fered discrimination at the hand of private partics
and the govemment. In education, as well as
other areas of social life Indian, Hispanic, Asian
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condition of languag ty st
dents was published in %985 by the Educational
Testing Service (ETS).1”° The ETS study was car-
ried out as part of the National Assessment of
Educational Progress, the federal government’s
primary program for measuring the educational
performance of our schools and children. Under
the NAEP nrog; arepr ative sample of
more than one million students in the fourth,
cighth, and cleventh grades are tested annually to
determine their academic achievement. Under
NAEP procedures, however, school officials were
allowed to exclude students they judged unable to
participate in the b of dis.
abilies (physical, mental, or behavioral disorder)
or because their ability to speak English was ex-
tremely limited.
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Of the four primary racial/ethnic groups identi-
ficd in the NAEP survey (white, black, Hispanic,
and other), students classified as Hispanic and
“other” were most likely to be excluded from the

*NAEP-assessment,-and in more than 80 percent of
the cases because of limited English proficiency.
Thus, while “other” students constituted only 2
pescent of all surveyed fourth graders, they con-
stituted 10 percent of the fourth graders excluded
from nssessment. And 6 percent of all fourth
grade Hispanic students in the sample and § per-
ceat of Hispanic cighth and 11th graders were ex-
cluded from assessment because of severe
limitations in Exglish proficiency. !

dents (defined narrowly as children who come
from homes where *most® people speak a lan.
guage other than English) constituted 9 percent of
the fourth grade, 7 percent of the eighth grade.
and 6 percent of the eleventh grade NAEP
sample. Despite the namowaness of the definition,
more than 42 percent of the Hispanic stude ais and
more than one-third of the Asian and American In-
dian students 2ssessed at al! three grade levels
were identified as language-minority.

NAEP rcading test scores showed that *lang-
vage.minority studests, espeially Hispanic
children, are [performing} considerably betow the
national average, and that discrepancy increases
with grade level and demands for performance on
higher level reading tasks. Indeed, language-
minoritfy Hispanic students in the cicvcnlh grade
are oming at ajevel rable to the nation
al s:rcnrplc at grade cighl.'f%npa

Reading test scores for the children azsessed
under NAEP were used to group students accord:
ing to five levels of reading proficicncy: Rudimen-
tary, Basic, Intermediate, Adept, and Advanced.
While 96 pereent of all NAEP-assessed fourth
graders had achicved at least 2 rudimentary level
of reading proficicncy, only 88 percent of the
Hispanic language-minority fourth graders had
done s0. By the cighth grade,63 percent of all
NAEP-assessed students and 70 percent of the
white studeats had achieved intermediate reading
proficicacy, however, only 47 percent of the lan.
guage-minority and just 37 percent of the
Hispanic language-minority sighth graders
reached the level of intermediate proficiency. At
the eleventh grade level, 90 percent of the white
students had achieved intermediate proficiéncy,
and almost half (47 percent) were rated adept. By

109

ERIC

Aruitoxt provided by Eic:

Of 1he assessed students, language-minority stu-

comparison, only 65 percent of Hispani. anguage
minonty 11th graders achieved "intermediate®
proficiency and %ly 14 percent were classificd as
*adept® readers.!

- Tac ETS study included another indcx of
academic progress, the promotion of students-
from grade to grade, by meast'ring student age.in.
grade. The study noted that "gradc repetition, as
indicated by over-agedasss in grade, has long
been recognized as a problem for Hispanic stu-
dents in gencral, and for Hispanic language-
minority students 1n pasticular. It has been
associated in previous stz%gics with the dropout
rate of Hispanic youth."**” The ETS study found
that 2 percent of all white and 3 pereent of all
non-language-minonty fourth graders were two or
more years over-age (11 or older), 8 percent of
the Hispanic language-minonty fourth graders,
howcver, were more than two year. over-age. The
picture worsens at the cighth grade level where
12 percent of Hispanic language- minority stu
dents are two or more years over-age (15 or
oldcr) compared with 3 percent of all white
cighth gradcrs.zo

Despite lagging reading and acadenuc perfor:
nunce, nore tlan two-thirds of all the language-
rmunorily siudents assessed in the 1983-84 NAEP
study. both Hispenic and non-Hispanic, were,
recewving neither bilingual nor ESL, services 20
At the same tmc, the study found that Hispanic
language-minorily youngsters were the most
scgregated group of studen’s, with mo-thirds 1o
three-quarters of these childscn atiending
predominantly minority schools.

The ETS report concluded.

The gap in reading performance of Jan-
guage-minority students compared with
their white non-language-minority
classmates suggests that the unique educa-
tional needs of pupils whose home lan-
guage is not English are currently not
being served suIﬁcif&lly by the American
educational system.

As grim as they are, the ETS-NAEP findings
understate the extent of our failure to provide
equal and clfcctive educational opportunities to
languagc-minority students. The most flagrant

Chapter Vi




evidence of this failure..student drop-out rates of
nearly 50 percent for Hispanic and Indian Jan-
guage-minority students--is not even addressed by
the NAEP, since NAEP orly addresses the perfore
mance of students still enrolled in school.

¢. Background of federal bilingual
educatlon programs prior to 1981

On January 2, 1968, President Lyadon B.
Johnson signed into Jaw the Bilingua! Education
Act, successfully concluding a year of intense con-
gressional activity f d on the educational
needs of language-minority students, including %l}
children of *limited English-speaking ability.* 2

The factors contributing to the federal decision
to authorize funds specifically for the education
of language-minority children were described by
one scholar of federal education policy as follows:

Oe factor influencing the federal view
was the armival of bundreds of thousands
of Cuban refugees following the Castro
revolution in Cuba. These refugees
beought the issue of bilingual-bicultural
education to the forefront since they had
no intention of giving up their native cul-
ture or language. Another factor was the
growing realization by cducators of the
special needs of the large numbers of
limited and non-English speaking children
in the public schools such as the Puerto
Ricans in New York and the Mexican
Americans in the Southwest. Still another
factor was the civil rights movement of
the 1960s which raised the concept of
cqual- educational opportunity in a way
ihat began to inspire first questions and
later demands from Spanish-sumamed and
Indian American minorities. Finally, as the
federal govemment accepted 2 respon-
sibility to help disadvantaged children
bridge the awarcaess gap caused by pover-
ty backgrounds, it became apparent that
li_nsuisl&- 8aps could no Jonger be ignored
cither.?

Senalor Yarborough's explanation of the final
bill was direct:
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The concept of the bill is really very simple-
«s0 simple that it is amazing that in all of
our years of striving for improved educa-
tion the problem has never beea given
much autention. The problem is that many
of our school-age children in this nation
come from homes where the mother tongue
is not English. As a result, these children
cater schools not speaking English and not
sble to understand thc(i,?suwion that is all
conducted in English.?

The Bilingual Education Action (BEA) estab-
lished a volunlary, competitive grant program to
“provide financial assistance to local educational
agencics to develop and cany out new and im.
aginative clementary and secondary school
programs® designed to meet the special education-
al peeds of children of *limited English-,peaking
ability." Scheols serving high concentrations of
children from families with incomes below
$3,000 per year or receiving payments under 2
program of 2id to families with dependent
children were eligible to apply for grants.

Under the BEA, grant funds could be used for
pre-service and in-service training and for the ese
tablishment and operation of special instructional
programs for language-minority students. Ac-
tivities specified in the law as cligible for support
included:

(1)  bilingual education programs;

(2) programs designed to impart to students a
knowledge of the history and culture associated
with their languages;

(3)  efforts to establish closer cooperation be-
tween the school and the home;

(4) carly childhood educational programs re-
lated to the purposes of this title and designed to
improve the potential for profitable learning ac-
tivities by children;

(5)  adult education programs related to the
purposes of this title, particularly for parents of
childres: participating in bilinguz! programs;

(6) programs designed for dropouts or poten-
tial dropouts having nced of bilingual programs;

(and]

(7) programs conducted b; ogccrc:diu:d trade,
vocational, or technical schools.
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The primary restriction on BEA g.ants was that

they were required to be used by school districts

to :;&alcmecl. and in no case supplant, Title 1-

(l’;: acrvices to limited-English-speaking stu-
ts.

Funding for the Bilingual Education Act was
autborized for three years in progressively larger
amounts: $15 million for fiscal year 1968; $30
million for 1969; and $40 million for 1970. Ac-

“tual appropriations, however, fell far short of
authorization limits. In fiscal year 1968, no funds
were approprated. In fiscal year 1969, $7 million
in appropriations supported 76 project grants serv-
ing approximately 26,000 pupils. In fiscal year
1970, appropriations of $21.3 million supported
more than 130 projects serving approximately
52,000 students.

The Education Amendmeats of 1969 extended
the authorization of the Bilingual Education Act
for two yeass, through fiscal year 1973, at increase
ingly higher appropriations limits. The 1969
Amendmeats also authonized the commissioner to
make paymeats to the Secretary of the Interior for
BEA programs in Indian reservation schools. Ap-
propriations for the BEA rose from $25 million in
fiseal year 1971 to $35 million in 1972, and to
$45 million in 1973. At the same time, Congress
authorized the expenditure of funds under a
vaniety of existing and new federal education
programs for bilingual-bicultural activities.

In 1974, Congress rewrote the Bilingual Educa-

tion Act and reauthorized the Act through fiscal
year 1978, The revisions, part of the Education
Amendmeats of 1974, cxpanded the federal
government’s involvement in bilingual cducation
in 2 number of ways. The 1974 Ameadments also
cluificd the meaning of the Act's key termes
*limited English speaking ability*-+and clasificd
the kinds of programs cligible for Title VI assis-
tance. In place of the broad and nondescriptive
phrase "new and imaginative elementary and
secondary schoo! programs® set out in the original
Acl, the Ameadments used the term *program of
bilisgual cducation” and defined it 2s:

.. . aprogram of instruction, designed for
childres of limited English-speaking
ability in clemeatary and secondary
schools, in which, with respect to the
years of study to which such program is
applicable.. (i) there is instruction given in
and study of English and to the extent
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necessary to allow a child to progress effece
tively through the educational system the
native language of the children of limited
English-speaking ability, and such instruc-
lion is given with appeeciation for the cul-
tura] heritage of such children, and, with
respect to elementary school instructicn,
such instruction shall, to the extent neces-
sary, be in all courses or subjects of study
which will allow a child to progress effec.
tively through the educational system.

While the 1974 Amendments loosened the fam.
ily poverty requirements set out tn the ongenal
Act, they added a new requirement that grant ap-
plications be developed in consultation with
parents, teachers, and secondary students, and
that successful applicants provide for continuing
participation in the program of a parent commut-
tee.

The Amendments also included provisions to
prevent the segregation of students 1n BEA
programs. Title VI grantees were to make
provision for the participation of children of
limited Englishespeaking ability 1n regular classes
for the study of art, music, and physical educa-
tion And grantees were authorized to provide for
the voluntary enrollment of a limited number of
English-language-background students *in order
that they may acquirc an understanding of the cul
tural heritage of the children of limited English.
speaking ability. . . .* This autborization for the
voluntary enrollment of English-language-back-
ground students was limited, however, by a
statutory caution. "In no cvent shall the program
be designed for the purpose of teaching a foreign
language to English-speaking children.®

To carry out the expanded BEA, Congress in.
creased the fiscal year 1974 authonzation level to
shghtly more than $141 million and provided for
annual increases reaching $170 million ia fiscal
year 1978. Appropriations to carry out the restruce
tured Bilingual Education Act increased steadily
and substantially, rising from $68 million in fise
cal year 1974 to $146 million in 1978.

The House Report on the Education Amend.
ments of 1978, the next legislation revising and
reavthorizing the Bilingual Education Act,
provided the folluwing capsule overview of the
operation of the program nine years after its enact-
ment:
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Fiscal year 1977 appropriations for the Act to-
taled $115 million. Seventy five percent of
these funds were spent for grants for basic
demonstration programs to over 425 Jocal
cducational agencics in 47 states and outlying
areas. Just over 60 pereent of the funds are ex-
peaded oo Spanish-language programs with the
remainder being spent on multi-lingual
programs. . . involving onc of 67 other lane
guages.

The remainder of funds under the Act are used
for a varicty of support services, including
grants to institutions of higher education to
develop and improve teacher training peograms,
graduatc fellowships to prepare traincrs of
teachers, grants (o states for technical assis-

tance, and funds for a Tie VII network consist-

ing of 15 resource centers, 14 materials
development centers, three dissemination and
assessment centers and a national clearine
ghouse. Under the program, 100 institutions of
higher cducation ase offering teacher training to
an estimated 25,000 p l. At the graduate
level, the fellowship program offers advanced
degrees in 42 institutions reaching about 500
candidates.
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highlight the cligibilty of Amcrican Indsan and
Alaskan Native students.

1o keeping with Congress’s continuing concerns
about school segregation, the 1978 Amendments
clarificd that up to 40 percent of the students en-
rolled in Title V11 Programs could be English-lan-
guage-background children. While the 1978
Amendmeats required that such integrated
programs be principally focused on helping LEP
children improve their English language skills,
the Amendments climinated the prohibitory
reference to foreign language teaching set out in
the 1974 Act.

The 1978 legislation anticipated sigmificant future
growth in the Tille VII program. The Amend-
ments provided a $200 million authonization level
for fiscal year 1978, with a $50 million annual in-
crease in authorization levels through 1983. Final-
ly, the 1978 Amendments directed the secretary
of HEW to submit, oot later than 1981, a repont
to the president and the Congress *sctting forth
recommendations on the methods of convzrting.
not later than July 1,1984, the bilingual education
program from a discretionary grant program to a
formula grant program.”

The expansionary vision of bilingual education
set out in the 1978 Amendments was not hed
by moncy. While fiscal ycar 1978 appropriations
d by more than $30 million to $146 mil-

About 57 percent of the basic Jocal educational
agency grants rcach urban arcas, 36 percent
reach towns and suburban areas, and about 6
percent reach rural areas. The majority of the
programs are concentrated in California, Texas,
and New York. Nine states did not operate any
Title VII programs in fiscal year 1977,

Like the 1974 Amendments, the 1978 Amend-
ments to the Bilingual Education Act refired key
terms in the law. The new legislation used the
term "limited English proficiency® rather than
*limited English-speaking ability” and provided a
more functional educational definition: in-
dividuals who "bave sufficient difficulty speak-
ing, .cading, wriling, or understanding the
English language to deny such individuals the op-
portunity 10 leam fully in clas
where the language of instruction is English."
Thus, for the {is¢t time, the Bilingual Education
Act referred to the specific language skills 10+
volved in leaming. The new defimtion of *fimited
English proficicacy® also included language to
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lion, total Title VI funding in fiscal year 1980--
the highest in the Act’s history--was only $167
million, less than half of the authonization level.

d. Background of federal civil rights efforts *
on behall of language-minority students prior
to 1981

The fedesal government's first efforts (9 ensure
equal educational opportunities for language-
minority students grew out of the prohsbition
2gainst "pational onigin” discrimination in federal-
I{-usislcd programs and activitics contained in
the Title VI of the 1964 Civil Rights Act. In
1968, the Department of Health, Education, and
Welfare (HEW) issucd guidelines which held
“school systems . . . responsible for assuring that
students of a particular race, color, or national
origin are not denicd the opportunily to obtain the
education generally obtained by other students in
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the system.” Just over a year after Presideat
Nixon took office, the director of OCR followed
up on the general 1968 guidelines with specific in-
formation on the civil rights responsibilitics of
schools serviog languagz.minonty studeals.

On May 25, 1970, the director of OCR scut a
memorandum to school dis"ln'cls whose nalio;al-
ongin munonty group carollmicats exceeded five
P nHb‘ﬂn:g oand noted "a ber of
common cducational practices which have the cf-
fect of denying equality of educational oppor-
tunity to Spanish-sumamed pupils.” *Similar
practices,” it continued, "which have the cffcet of
discriminatioa on the basis of national origin
exist in other locations with respect to disad-
vantaged pupils from other national origin.
minonty groups, for example, Chinese or
Portuguese.”

To "clasify HEW policy on issucs concerning
the respoasibility of school districts to provide
equal cducational opportunity to national-ongsn

inonty-group children,” the dum idene
tified four basic school distnet responssbilities.

(1) Whert inability to speak and und d
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(4) School districts have the responsibility to
adequately notify national-origin mizority.
group parents of school activities which are
called to the attention of other parents. Such
notice in order (o be adequate may have tobe
provided in a language other than English.

The memorandum signaled the beginning of in.
creased activity within OCR on behalf of fan-
guage-minority students. jts full significance,
bowever, would not be realized until the Supreme
Court's 1974 decision in Lau v. Nickols.

Lau was 3 classeaction suit brought on behalf of
LEP students of Chinese ancestsy carolled in the
San Francisco public school system. Of the 2,800
Chincsc LEP students, sbout 1,000 reccived sup-
plemental instruction in the English language;
about 1,800, however, reecived no special instruc-
tion The plaintiffs alleged that the sehool
district’s conduct violated both the F h
Amendment of the Constitution and the Title VI
of the Civil Rights Act of 1964, but they did not
seek a specific remedy -<only that the Board of
Education be dirceted to apply jts expertise to the

'Y

p and to rectify the situation.

the English language excludes national-origin

minority-group children from effective participa-

tion in the educational program offered by a
school district, the district inust take affirmative
steps to rectify the language deficiency in order
10 open ils instructional prograr 1o these stus
dents.

(2) Schoo! districts must not assign nationale
origin minority-group students to classes for the
mentaliy retarded on the basis of eriteria which
esseatially measure or evaluate English lan.
guage skills; nor may schoo! districts deay na-
tional-ofigin minority-group children aceess to
college preparatory courses on 3 basis directly
related to (e faifure of the schoo! system to in-
culcate English Jasguage skills.

(3) An ability grouping or tracking system
cmployed by the school system to deal with the
special Jasguage skill nceds of nauonal-ongin
minority-group children must be desigaed to
meet such language skill needs as soon as pose
sible and must not operate as an educational
dead-end or permancent track.
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Both the District Court and the Court of Appeals
found no violation of the Chinese students* con-
stitutional or statutory rights. The Court of Ap-
peals concluded that the San Francisco school
districi's duty to non-English-speaking Chinesc
students "extends no further than o provide them
with the same facilitics, textbooks, teachers and
cuniculuin as is provided (o other children in the
distriet."$1t

1n 1974, the United States Supreme Court unam-
mously overtumed the lower court's decisions «n
Lau, findipg that the schoo! distnet bad violated
Title VIL** Because it found that plainuffs'
statutory civil rights had been violated, the Count
did not consider their constitutional clasms.

In delivering the Court's decision, Justice
Douglas reviewed provisions of the Califomnia
Education Code regarding English language and
bilingual instruction in the State, bigh school
graduation requircments pertaining to English
proficicacy, and the compulsory full-ime educa
tion of children between the ages of six and 16
years. Justice Douglas reasoned that.
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Under these state-imposed standards there is no
cquality of trestment merely by providing stu.
dents with the same facilities, textbooks,
teacbers, and curriculum; for students who do
bot understand English are effectively
foreclosed from any meaningful education.

Basic &ﬁ]kb skills are the very cote of what
these public schools teach. Impositica of a re+
quiremeat that, before a child can effectively
participate in the educational program, he must
already have acquired those basic skills is to
make a mockery of public education. We krnow
that those who do 0ot understand English are
certain to find their classroom esperiences whol.
lf{d iglo?mpt:hcmiblc and in 00 way meaning.

Justice Douglas thea cited the general Title VI
guidzlines, promulgated by HEW n 1968, banng
actions which are discriminstory in effect evea
though no purposeful design is present. *It seems
obvious,' be wrote, *that the Chinesc-speaking
minority reccive fewer benefits than the English-
speaking majority from respondents’ school sys-
tem which denies them a meaningful opportumty
to participate in the educational programe«all car-
marks ,?f‘lhe discrimination banned by the regula-
tions.*" The Court also cited the provisions
regarding students’ English Janguage deficiencics
set out in the 1970 OCR Mcmorandum, noling
that school districts agreed to corply with these
rsg'%ilrfmmu a$ a condition for receiving federal
ai

vious compliance rcviews that most schools were
doing little or nothiog to overcome the special bare
fiers confronting language-minority stud

Once the Supreme Court bad ruled in Lou, OCR
focus ed its attention on the questioz the Count did
not answerwhat kind of special instrucuon
sbould schools provide 1o limited-Englisheprofi.
cient studens. To develop answers to the ques.
tion, HEW assembled 2 task force of experts on
language-minority education and sckool ad-
ministration,
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Even before Lau, OCR officials knew from prc-
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In August 1975, the commissioner of cducation
announced the issuance of HEW guidelines for
compliance with Title VI under Lou. The
guidelines, officially titled "Task Force Findings
Spetifying Remedics Availabic for Eliminating
Past Educational Practices Ruled Unlawful Under
Lau v, Nichols® are usually referred to as the
*Lau Remedies® or *Lau Guidslines.”

The Lau Guidelines were detailed and specific.
They specified approved approaches, methods,
and procedures for: identifying znd evaluating na.
tional origin-minority students® English Janguage
skills; determining appropriate instrugtional treat-
ments; deciding when LEP childsen were ready
for Englisk-medi instream classes; and iden-
tifying prof ! standards for teachers of lan.
guage-minority childsen,

Significantly, the Lau Guidclines went beyond
the Lau ruling to specify that schools should
provide instruction to elementary students in their
strongest language until *hey could participate cf-
fectively in English-only classrooms. Englisheas-a-
Second Language (ESL) was prescribed for all
students for whom English was not the strongest
language Finally, any school districts that wished
to rely exclusively on ESL would be obligated 10
demonstrate that their programs were as effective
as the bilingual programs described in the
guidelines.

The Lau Guidelines were widely circulated in
mcmorandum form to school officii, and the
public; they were not, bowever, published in the
Federal Register. While the unpublished Lau
Guidelines were concemed with remedying Title
VI noncompliance, they quickly evolved into the
de facto standards that OCR staff applied to
measure school districts’ compliance with Title
VI under Lau.

Between 1975 and 1980, OCR canvied out neasly
six bundred Title VI Lau reviews, concentrating
on districts with substantial language-minonty stu-
dent enrollments. These reviews led to the
negotiation of voluntary compliance plans by 359
school districts during the five-year period. Vir-
tually all of the voluntary compliance plans ad.
bered 1o tke standards set out in the Lou
Guidelines.

In 1978, when an Alaskan school district filed
suit contesting OCR's use of the Lou Guidelines
for detcrmining Title VI compliance, the Depart.
ment of Health, Education, and Welfare agreed,
in a consent decree, to publish at the carliest prac-
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tical date gmul Title VI Lau compliance
guidelines.*!® Responsibility for fulfiliment of the
consent decree fell to the newly-formed Depart.
ment of Education, which on August 5, 1980
published it the Federal Register a Notice of
Proposcd Rulemaking (NPRM). in general, the
proposed rules required school districts receiving
Fedzral assistance to provide special instruction
to all !imi(ed-English-proﬁcicn( naticnal-osigin
minority-group studats and, uader most condi-
tions, to provide some native-language instruction
in academic sub;cc(s to LEP, students who were
more profi Zieat in their native language than in
Englisk.

Possibly ic respoase 0 prior criticism about
ambiguities in the Lax Guidelines, the NPRM 1n-
cluded numerous objective programmatic stand-
ards. The NRPM's standards eocompassed scet,
matters as the identificstion o' language-minunty
studeats, the assessment of thir language
proficiencics, the provision of appropriate instruc-
tional services, and criteria for determining when
students should “graduate” from special instiuc-
tional programs.

The Education Department received over four
thousand public comments on the NFRM, most of
which objectzd to one or more of the NPRM's
provisions. There were ~alls for congressional ac-
tion to block Lau rulem: king by the Department.
After a meeting with congressional leaders, Educa-
tion Secresary Shirley Hufstealer voluntanly
suspended finalization of the Title VI guidelines.
Following the clection of Ronald Reagas in
November of 1980, Secretary Hufstedler in-
structed OCR s(al'f 1o prepare a comprehensive
analysis of the public comments received or he
August NPRM. The analysis was jateaded tv nclp
the new administration grapple with what had
proven to be an exceedingly complex and con-
troversial set of educational, soc’al, and legal is-
sucs.

Concems about equality of educational oppor-
tumty for language-minority students also oc-
cupicd the attention of Congress One section of
the 1974 Education Amendments, the Egual
Educationa! Opportuniticc Act of 1974 (EEOA),
defined a5 a denial of equal educational oppor
tunity

the fajlure by an educational ageacy to take ap-
propriate actioa to overcome lan_uage bamers
that iropede equal participation by its students
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in its instructional pmgrams.2l7

The EEOA did not definc "appropriate action”
and its legislative history docs not amplify
Congress's intent. Despite this ambiguity, the
EEOA has proven helpful in Iegal struggles to en-
sure cqual educational opportunities for language-
minority students.

Unirke Title V1, the EEOA applics to all public
schools, nu just those recewving federal aid. Fur-
ther, because the EEO authorizes civil actions by
aggricved individuals as well as by the attomey
general, the federal courts have held that the
protections of the EEQA ar~ available to students
without regard to the issuc of the number of un-
served students.

Since the mid-1970s, the federal courts have in-
creasingly been called upon to determine whether
language-minority students were recewving equal
educztional opponumitics under Title VI and the
EEOQA. In making these determinations, the courts
have closcly examined such matters as the 1den-
tification and cnt of languag, y s u-
dents, student grouping and assignment, curricular
offerings and instructional programs, staffing,
lraining, and school communications with parents
In most of the reported cases, the federal courts
have found a violation of the LEP students’
rights Furthermore, all of the court-orde:ed plans
to remedy Title V1 and EEOA violations have
made provision for some instructional usc of the
LEP student’s native language.

e. Funding Federal bilingual education
programs since 1981

Federal financial assistance under the Bilingual
Education Act has fallen sharply during the last
cight years. Fiscal ycar 1988 appropriatios. for
Title VIl were 12 percent below the 1980 leyv sl in
sominal dollars. When adjustments are made for
.aflation, federal financial support for bilingual
cducation programs fell by more (hag 47 percent
between fiscal years 1980 and 1988.°18

Reductions in the level of federal support for
bilingual cducation program. would have been
even deeper if ~ongress had approved the Reagan
administration’s budget requests. In keeping with
the reduced authonization levels specified in the
Omnibus Budget R 1 Act of 1981, Con:
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gress appropriated $134 million for Title VI in
fiscal year 1982, 523 million less than the pre-
vious year. Despite this substantial reducticn, the
Reagan administration pushed for deeper cuts in
Title VI funding. In fiscal year 1983, the ad-
ministration proposed to reduce Title ViI ap-
propriations to $94.5 million. Congress declined
to adopt the administration’s proposal and level-
funded Title VII at $134 million. The next year,
the administration again asked Congress to slash
Title VII appropriations, this time to $92 million.
Congress responded by increasing fiscal year
1984 appropriations by slightly more than $1 mil-
lion 10 $135.5 m'V'ion. Since fiscal year 1984, the
administration and Zongress have basically fol-
lowed 2 bold-the-line appropriations strategy.

While the pumber of students in need of bilia-
gual education programs has increased sharply,
the nurber of students actually served under Tutle
VII has declined substantially. In fiscal ye--
1981, more than 269,000 students participated in
Tide VIl programs. In 1986, fewer than 197,000
students were participating in Title VII programs.

The impact of the decline in Title VI funding
will be felt for years to come. In addition to
providing grants directly 1o school districts for in-
structional programs, Trde VI supper- a wide
range of programs and activities desig. :d to
strengthen our schools' capacities for serving lan.
guage-minority students. These capacity-building
components of the Title VI program have been
seriously weakened. For example,

In fiscal year 1981, Tite VI provided
more than 4 million in fellowship aid to
529 students in engaged ir graduale study
pestaining to bilingual education. In fiscal
year 1987, fellowship aid stood at $2.5
million supportizg approximately 250
graduale students. Currently, the Depart-
ment of Education does nof jatend to
make any fellowship awards in fiscal year
1988,

In FY 1981, $9.8 million was ap-
propriated for nincteen multipurpose
fesource ceaters to help schools impeove
programs for language-minority students.
I fiscal year 1986, sixteen centers were
operating under 2 $6 8 million budget.
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In fiscal year 1986, $3.2 million was ap-
propeiated for research studies and evalua-
tion. Not taking inflation iato account, this
was just about half the amount of funding
avaiiable in fiscal year 1981,

Title VII funding for the develof of in-
structional materials fell from $6.5 million
in fiscal year 1981 to0 $250,000 in 1987.

As a result of these and other Title V11 reduc-
tions, the pace of educational improvement for

language-minorily students has slowed substanal-

ly. Itis » ded that significant additional
appropriations be sought for Bilingual Education
Act programs. The Departmeant’s 1989-90 budget
request should seek to restore such funding to fis-
cal year 1980-1981 levels adjusted for infiation.
Subsequent budget reg should provide for
sustained real growth in the federal bilingual
education program.

f. Federal policy concerning native
language instruction since 1981

On April 8, 1982, Education Secretary, T. H.
Bell, sen? to Cungress draft legislation to amend
the Bilingual Education Act. The primary change
sought by the amendments was elimination of the
requitement, explicit in the Act since 1974, that
Title VII programs make some inslr%:cgtional use
of a LEP student's native language.”!” In support
of this radical change, Secretary Bell testified.

The proposed language . . . rellects our
bclic? that schooml’gdisuias are in the best
position to evaluate the needs of their stu-
dents and 1o design programs ia response to
those needs.

While at present the Title VI legislation re-
quires the use of both English and non-
English languages, or proposed legistation
would not; schoo! districts would b free to
proposc programs which use both languages
or which use English cxclusivcly.“%‘
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The administration’s Title VI amendments were
considered in two days of subcommittee hearings
ig the Spring of 1982. Most of the public tes-
timooy and expert evidence presented during the
hearings contradicted the administration’s
peoposals, and oo further action was taken on the
legislation during the 97th Congress.

15 1984 Congress embarked o its third legislz-
tive reauthorization of the Bilingual Education
Act. A bill making sigaificant improvements in
the BEA, H.R. 5231, was introduced and then coa-
sidered in & subcommittee hearing in March, 1984,

HLR. 5231 clarified the goals of Title Vil instruce
tienal programs by requiring tkat they "allow 2
child to achieve competence in the English lan-
guage . .. fand] to meet grade-promotion and
graduation standards.” The bill also required that
all Title VIl programs provide "structured English
fanguage instruction” through an intensive ESI.
componeat.

In place of a single type of instructional pro-
gramn, HR. 5231 identified six different types of
programs eligible for Title VII support. Four of
the programs focused on special purposes or
populations.

Programs of Academic Excelleace "which

have an established record of providing cf-
fective, academically excellent instruction

and which are desigaed to serve as models
of exemplary bilingual sducation programs
and to facilitate the dissemination of effec:
tive bilingual education practices.”

Family English Litcracy Programs "designed to
help limited-English-proficient adults and out-
of -scool youth achieve competence in the
Englich language™ The legislation specified
that peeference for participation in these
programs shall be accorded 1o "the parents and
immediate family members of childsen earolled
in programs assisted under this tile.”

Bilingual preschool, special
giftedand talented programs.

and

Programs to develop instructional materials in
languages for which such materials are commes-
cially unavailable.

The two other programs identified in H.R. 5231
-Transitional Bilingual Education (TBE) and
velopmental Bilingual Education (DBE)..were
general-purpose instructional programs. The Jegis-
lation stipulated that 75 percent of all appropria.
tions for instructional grants be rescrved for TBE
programs, those most reserabling the "basic”
programs authorized under existing law.

HR. 5231’s most significan: anovauon was the
new authorization of grants for Developmeatal
Bilingual Education programs. The au  .izalion
was based on the finding

that both limited-English-proficient children
and children whosc primary languagc is
English can benefit from bilingual education
programs, and that such programs help
develop owr national linguistic resousces.

Unlike the cther programs set out in HR. 5231,
DBE programs wcre meant to promote bilingud
proficicr.<y rather than mercly English proficien-
cy. To foster this educational objective and to
promot< racial and ethnic integration, the legista-
tion stipulated that

fw]hese possible, classes in programs of
developmental bilingual education shall be
comprised of approximately equal numbers
of students whose native language is English
and limited English proficient students
whose native language is the second lan-
guage of instruction and study in the
programs.

In its original form, H.R. 5231 did not authonzc
Tite VII support for monolingual Englisi-fan.
guage instructional programs. Accordingly, the ad-
minstration voiced opposition to the bill.

As a compromise, a seventh type of instructional
program, Special Altemative Instructional
Programs (SAIP), was authorized. Like TBE
programs, Special Altemative Instructional
Programs must be designed to help LEP students
achieve proficiency in English and 10 meet grade-
promotion and graduation standards. Unlikc TBE
programs, these programs nced not make any 1n-
suructiona! use of the LEP child's native language
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Authorization for the Special Altemative Incte

tional Programs was premised on a new legisla-
tive finding *that in some school districts
establiskment of bilingual cducation programs
may be administratively impractical due to the
presence of small sumbers of students of a par-
ticular pative language ¢r because personne] who
are qualified to provide bilingual instructivnal ser-
vices are unavailable.”

To preveat the administration from using the
new monolingual program to divert resources
from time-tested dual-language instructional
prograns, a formula was devised to control SAIP
fuading. Under the formula, four percent of the
first $140 million of Tizle VII appropriations
were reserved for SAIP. To encourage the ad-
ministration to seek additional appropriations for
the BEA, the formula also reserved 53 percent of
all ‘Tite VII appropriations in excess of $140 mil-
lion for SAIP grants, subject to a 10 percent
limitation of total Title VII funding. On October
19, 1984, President Reagan signed the Education
Amendmeats of 1984 as Public Law 98.511.

Before the Education Department had developed

regulations to impl the 1984 dments to
the BEA, Education Sccretary Bell resigned and
r12sident Reagan appointed William J. Beanett to
be his successor. On September 26, 1985, in 2
speech to the Association for a Better New York,
Secretary Beanett Jashed out against federal bilin-
gual education policy. Citing the bigh dropout
rates of Hispanic students, Bennett termed the
seventeen-year-old BEA a *failure.” The
Secretary declared:

This, then, is where we stand. After seven-
teea years of federal involvement, and after
$1.7 billion of federal funding, we bave no
cvidence that the children whom we sought
20 help--that the childsen who deserve our
help--bave bensfited.

He charged that federal bilingual education
policy had *lost sight of the goal of learning
English as the key to equal educational oppor-
tunity® and had promoted native-language instruc-
tion a5 *an emblem of cultural pride.’

To *reform” federal bilingual education pro-
grams 284 policies, B t d a three- .
part ®initiative,” Firsy, the sccretary promised that
the Department “voul. develop regulations to im
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p! the 1984 d to the BEA which
would give preference to programs that moved
children as quickly as possible from native-lau-
guage instraction to mainstream classes. Second,
the sccretary announced that the Department
would notify all school districts which bad
adopted voluatary compliance plans based on the
“Lou Guidelines® that they were fres to
rencgotiate the plans with the Department’s Of-
fice for Civit T o hts. Finally, the secretary an.
nounced 2aat the Department would push for the
enactmen: of legislation removing all restnetions
on Title V.1 funding for English-only instruction-
al programs.

The following spring, the Senate Subcommittee
on Education, Arts, and Humanities held a one-
day hearing on S. 2256, which would have
climinated the 1984 formula applicable to TBE
and SAIP funding. Most ¢f the witnesses who tes-
tified on S. 2256 opposed the legislation, and the
bill did not reccive further consideration in the
99th Congress.

The Education Department did not seek substan-

tial increases in the Title VI appropriations
above the $140 million level to set in motion the
50 percent Jator provision contained in the
compromisc SAIP funding formula. Still, in fiscal
year 1987, the Department was able to make 41
SAIP grants serving almost tea thousand LEP stu-
dents under the 4 percent minimum set-aside
provided in the 1984 Amendments.

Mcanwhile, Secretary Bennett, and other top
Depantment officials, continued to campaign for
the removal of all Title VII funding limizs on
SAIP grants. They asserted that Esglisk-only in.
siructional programs were as likely to meet the
educational nceds of LEP students as were
programs which made some instructional use of
the LEP child's pative language.

Anticipating legisiative action to reauthorize the
BEA in 1987, Housc Education and Labor Com-
mittee Chairman Augustus F. Hawkins asked the
General Accounting Office (GAO) to review the
administzation’s assertions regarding native lan.
guage iastruction in the light of contemporary re-
search evidence. The GAO selected ten experts,
five of whom bad been nominated by department
officials, or whuse work had been cited by depart-
ment officials in support of the administration's
proposed bilingual education policics, to carry ow
this rev.ew. In March of 1957, the GAO released
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its report entitled *Bilingual Education: A New
Look at the Rescarch Evidence.®

‘The GAO repons contradicted the Department’s
position o ative-language instruction. Only two
of the ten experts agreed with the
administration’s assertion that native-language in-
struction did oot help LEP students become profi-
cieat in Esglish. On the question of whether

b evid pported the use of pative-lan-

suage instruction to teach academic subjects other
than English to LEP students, only thsee of the ex-
perts responded i the negative. Finally, seven of
the ten GAO experts disagreed with the Education
Departmeat's asscrtions that monolingual-English
instructional programs were as likely to meet the
cducational nceds of LEP students as programs
wkich offer some native-lznguage instruction.

Despite the GAO’s findings, the Department
continued to push the administration's amend-
ments as Congress worked on Title VII
reauthorization legislation during 1987 and 1988,
As in 1984; Coogress struggled to achieve a bipar-
tisan compromise to end the controversy.

The August F. Hawkins-Robert T. Stafford
EH ary and S d; y Ed 1on ]mproyc.
ment Act of 1988, signed as Public Law 100-297
on April 28, 1988, reauthorized the BEA tkrough
fiscal year 1993. Tke Hawkins-Stafford Act set 2
$200 millioa authorization limit on Title VII for
fiscal year 1989 while providing an unlimited
autborization of appropriations for fiscal year
1990-1993.

The Hawkins-Stafford Act authorizes the
secretary 10 reserve up to 25 percent of all
program grant funds for SAIP. At the same ime,
the Act requires the secretary to resesve at least

25 percent of all grant funds for TBE
programs.*?! With respect.to grants for the other
four types of Title VII instructional programs--
Developaental Bilingual Education, Programs of
Academic Excelleace, Family English Literacy,
asd Programs for Special Populations--the Act
provides they may be funded from cither the 25
percent permissive set-aside for SAIP oc the man-
datory 75 perceat reservation for TBE. Finally,
the Act states that the new funding reservations
shall not result in *changing the terms, coadi-
tions, and negotiated levels of any grant awarded
in fiscal year 1987° for the life of the grant.
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Senate Labor and Human Resources Committee
Chairman, Edward M., Kennedy, the chicf ar-
chitect of the final compromise Title VII funding
provisions, explained their intent:

Inclusion of the Senate bill’s new fundng reser-
vations in HR. § accommodates the Education
Department’s quest for greater funding
flexibility without mandating increased spead-
ing for monolingual instructional programs,
Thus enhanced funding flexibility should be ex-
ercised in a responsible fashion, and I urge both
the Department of-Education and my colleagues
on the Senate and House Appropriations Com-
mittees to allocate nonrsserved funds to those
part A prograras, which, on the basis of objec-
live program cvaluation and research data, are
shown to be most effective in helping limited-
English-proficient students achieve academic
suceess, In this regard, 1 am troubled by the
fact that the Department of Education currently
provides only two grants, amounting to less
than one-quaster of 1 percent of ali part A grant
funds, for two-way developmental bilingual
education programs. Locally funded two-way
bilingual education programs have proven effec-
tive in mecting the second-language learning
needs of both Iimited-English-proficient stu-
dents and monolingual-English students in a
positive, integrated educational environment.
These include several two-way bilingual
programs in my own staic. . . . Programs like
these descrve additional Federal support, sup-
port made p%szsziblc under the bill's new funding
rescrvations.

The flexible Title VII funding provisions sct out
in the Hawkins-Stafford Act provide a mechanism
for ending, once and for all, destructive debate
oves the allocation of scarce resources among
necessary programs. This mechanism should be
used, thoughtfully and creatively, in developing
1ts budget proposals for Title VIL. Specifically, it
is recommended that the Department propose in
its next budget request to provide equal funding
for Developmental Bilingual Education and Spe-
cial Alternative lastructional Program grants the
two instructional program alternatives to Transi-
tional Bil'ngual Education Transitional Bilingual
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Education programs have also proven successful
in meeting the distinctive cducational needs of
LEP students. As provided under the Hawkins-
Stafford Act, it is recommended that suck
programs receive continued strong federal support.

There are local situations which render bilingual
education programs for LEP students impractical.
1n such situati~ns, LEP students necd and descrve
the kind of inswuction supported by Special Alter-
native Iastructional Program grants. Developmen-
! Bilingual Education Programs, however, are
more than simply an alternative to Transitional
Bilicgual Education programs. In communities
scattesed across the nation, locally-funded two-
way developmental bilingual education programs
are helping students succeed acadcmicg ;l‘y while
becoming proficieat in two languages.*?% These
programs promote ethnic integration, cross-cul-
tural understanding, and respect for other human
beings in ways that few other programs can.
Their success, both academic and social, follows
from their basic premise that a child's language
represents a resource (o be ¢ veloped and shared,
vever a “problem” to be overcome. It is recom-
mended that support for Developmental Bilingual
Education programs should be treated as a top
civil rights and education prority.

8. Federal civil rights efforts on behalf of
language-minority students since 1981

As one of his first official acts, Education
Sccretary, T. H Bell, announced on February 2,
1981 that (he Department of Education was for-
mally withdrawing the Carter admunistration’s
Notice of Proposcd Rulemaking (NRPM) respect.
ing the Title VI respoasibiliues of federally-as-
sisted schools serving language-minonty students.
Characterizing the August S, 1980 NPRM as
*barsh, inflexible, burdensome, unworkable, and
iscredibly costly,” Secretary Beli promised that
the Department would ® protect the rights of
children who do not speak Enghsh well,” but
would do so by *permitting school distacts to use
aay way [educational program) that has proven to
be successful.® The secretary provided no details
about the Department’s new approach to Title VI
enforcement.

Soon thereafter, educational "=aders expresscd
concern 10 Secretary Bell that hus announcement
could be misinterpreted by school officials as sig
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naling the Department’s loss of interest in cavil
rights enforcement. The secretasy responded by
sending a two paragraph memorandum to chicl
state school officers on March 30, 1981. "The
fact that the Lou Regulations were withdrawn as
the first in a serics of actions that we hope to take
in our program of deregulation should not be con-
strucd 2s an intent on our part to not carry out the
responsibilities that we have (0 assist and en-
courage full compliance with the aival nights of
children with limited-English-proficiency,” Bell
wrote. Noting that he was schedulea to meet with
the chief state school officers in June, Secrctary
Bell's memorandum concluded

In the meantime, we would urge you to en-
cowrage local education agencics 1o be cog-
nizant of the law and their responsibilitics
As you know, many of the rigid require-
ments and rules emerge from a faslure to
take appropriate action to comply with re-
quirements of law. As we work together,
perhaps we can persuade our colleagues
from this eventuality with respect to their
obligations under Lau v. Niclols.

Secretary Bell appointcd his Under Secrctary,
Bill Clohan, to lzad the Departracnt's efforts 10
develop a flexible, yet effective, Title VI pohicy
to protect the rights of limited-English-proficient
language-minonty students. Clohan, in turn,
asked OCR to prepare a discussion memorandum
covenng the basic issues associated with the
Department’s Title VI Lgu enforcemert policy.

In July 1981, Assistant Sccretary for Civil Righis,
Clarence Thomas, sent Clohan a comprehensive
memorandum on Title VI Leu enforcement The
memorandum reviewed the history of federal
policy regarding language-based discrimination,
analyzed the problem of language aiscrimination
and its regulatory implications, reviewed alterna-
tive Lou enforcement policies, and outlined
OCR's proposed enforcement policies and inves-
tigative procedures.

The OCR memorandum to Clohan emphasized
the distinctive nature of 1anguage discnmination.

Despite these general similarities {to other

forms of illegal discnminauon, for example,

race and sex}, discn against language-

minonty students diffcrs from other forms of il

legal discrimination in a significant respect, An
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individual's race, sex, or religion are education-
ally irrelevant charactesistics. An isdividual’s
lacguage is an educationally relevant charac-
teristic, however, because language: is the
velicle through which the school communicates
to studeats. Thus race, s=x, and religious dis
crimination occur whea s choo! officials treas ‘s
dividuals differently because of an
‘educationally-irrelevant characteristic. Lan-
guage discrimination, on the other hand, oceurs

ces, OCR concluded that *an cffective and
reasonable Lau compliance policy cannot be
reduced to & mechanistic compliance formula.”
Accordingly, Assistant Sccrctary Thomas argued
that the Department should not attempt to develop
detailed Titie VI Lau comphiance standards as the
Carter administration had tried in the 1}-fated
NPRM. "The complexitics associated with the
provision of cqual educational opportunities 1o
limited-English-proficient natiopal-origin

Ve ctud

When schoo! officials ignore an ed Jly-
relevant iodividual characteristic --language,
azd treat non-English-speaking students in the
$ame manner as they treat English-speaking stu-
deats. This distinction was the crux of the
Court’s decision in Lau,

Moreoves, the dy for language di na-
tica is fundamentally different than the remedy
for race or sex discrimination. To cuse these lat-
ter forms of discrimination, schoot officials
must reform their policies and procedures to
eliminate consideration of educationally-ir-
relevant studeat characteristics. In most cases,
school officials do not need to establish new
educational programs for minorities and
womean, but rather must insure that minorities
and women have access to and participate in
the educationai prograims they generally offer
To cure a Lau violation, school officials must
adjust their policies and proceduses to take into
t an educationally-relevant student

characteristic-+the language skill needs of non-
English-speaking students. In most cases,
:‘c!h;ol oifaildals need tl_o establish a special

cational program for language-minority stu-
deats to remedy a Lau vi:l?iio?. y

In OCR’s view, the distinctive s ature of janguage-
based discrimination bad two maje consequences
for federal cwil sights enforcement policy. *First,
the detection and climination of Janguage-based
discrimination requires the federal government to
examine & school district's substantive education-
al program to a degree that is usually not required
in other civil rights areas.® Second, there is a
*scemingly unlimited number of relevant vari-
ables [pertaining to both students and schoe! dis-
tricts} which must be taken into account in
determining whether a school district is providing
equal educational opportunities to language-
minority students.® As 2 result of these consequen-
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y * be wrote, *scem to preclude~
both practically and politically--formulation of
detailed substantive Title VII'Lgy comphance
standards.”

The OCR memorandum proposed that the De-
partment adopt a *flexible *facts and circum-
stances’ approach for determining whether a
school distnct has taken the appropniate steps to
insure that language-minority students receive
equal educational opportunitics. *The memoran-
dum stated:

The compliance standard or test would be
whcther the steps taken by a school district are
calculated to be effective and are reasonable in
light of student needs and district resources Un-
like the withdrawn NPRM and the " Lau
Remedies,” this enfc pproach would
not be premised on the assumption that any one
instructional methodology or service is legally
or educatonally preferable. Because of this
fact, the general Lau enforcement appeoach
proposcdg herein would not .innecessanly inter-
feze with the authority of oca) school districts
to control their educational programs

The disadvantage of OCR's proposed Lau enforce-
ment h, Thomas ded,

PP

. . . is that it requires the exercise of con-
siderable judgment and discretion. This disad-
vantage is an inevitable concomitant of the
flexibility and nonprescriptiveness iaherent 1n
such an approach.

Nevertheless, with appropriate *OCR staff tran-
ing, headquarters monitonng of Lau investiga-
tions and compliance reviews, and secretarial
revicw of all proposed findings of noncom-
pliance,” Assistant Secretary Thomas argued,
OCR’s proposed Lau enforcement approach
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“could be implemented so as to fulfill the
secretary’s commilment to reasonable and effec-
tive civil rights eaforcement.”

Following receipt of the July 1981 OCR memo-
randum, th: Department’s General Counsel,
Danic! Oliver, raised questions about the continu-
ing validity of an "effects test® to identify dis-
crimination under Title VI such as that approved
in Lou. Oliver argued that the Depaniment should
not adopt a Lau eaforcement policy barring unin-
tentional discrimination. In support of his posi-
tio, General Counsel Oliver cited post-Lau court
decisions bolding that discrimination must be in-
tentional before it violates Title VI and dicta
from Supreme Court decisions questioning the
*coalinuing vitality of Lau."

Assistant Secretary Thomas countered the
General Counsel's argument against following
Lau by sending the Under Secretary a 26-page
legal analysis OCR staff had prepared on the
issue. In the cover memorandum, Thomas con-
cluded that:

the Department has the legal authority under
Tite VI to require federally assisted school dis-
tricts to *provide specia! instructional services
10 limited-English proficient nationa origin
minority students ., . . and that the General
Counsel’s contrary views are not well
developed or legally supported.

Under Secretary Cloban agreed with OCR. °1
do not believe we should 1n effect overrule the
Lau case prior to the Supreme Court overruling
it.” Accordingly, the under secretary directed both
offices to develop Title VI guidelines applicable
to language-minority students. Although the
White House soon requested and received Mr.
Cloban’s resignation, his decision to uphold Lau
was not overturned by the secretary or bus succes-
sor.

While Education Sccretary Bell sought not to
altract public and congressional attention to OCR
policy-making and enforcement activiues respect-
1ng language-minority students, his successor fol-
lowed a differcnt course. As discussed earhier,
Secretary Beanett's high-profite 1985 New York
speech on bilingual cducation attacked all aspects

P

of federal bilingual education policy, g
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OCR activity. One of the three bilingual edica-
tion "initiatives” Secretary Bennett announced 1n
that speech was his invitation to local school dis-
tricts to modify previously negotiated Loy com-
pliance plans.

OCR impl d Secretary Bennett's *initi-
ative® later in the year by sending individual let-
ters to the nearly five hundred school districts
which bad previously agreed to implement OCR-
approved plans to remedy Title VI violations
respecting language-minority students. The letters
stated:

M

This letter is to remind you that OCR policy for
the past several years has been to allow school
officials the flexibility to choose any education-
al program that mects the educational needs of
the language-munonty students enrolled tn thesr
schools. In that regard, [addresses school dis-
trict] has the option to modify any program pre-
viously negotiated as part of the compliance
agreement noted above, or to change from one
type of program to another, as long as the dis-
trict conlinues 1o meet the requirements of Title
VI and to provide for the effective participation
of all language-minority students in the educa-
tional programs it offers.

OCR attached to the letter a copy of the May
25, 1970 OCR memorandum cited in Lau and a
aew, seven-page memorandum outlining *OCR’s
Tide VI Language Minority Compliance
Procedures.” OCR asked to be informed of any in-
tended changes in the district’s Lay plan, and
promised to notify the district within nincty days
as to whether the modifications complied with
Title VI requirements.

OCR’s invitation drew litle response, after five
months, oaly fourteen schools had proposed
modifications in lhg previously-approved Lay
compliance plans.®** The invitation did, however,
attract the attention of the three Chairmen of
House Subcommittess which share oversight
responsibility for the Education Department’s Of-
fice for Civil Rights In a joint letter to Secretary
Beanett, the three representatives requested com-
prebensive data oo OCR’s past Title VI enforce-
ment activities on behalf of language-mir rity
students.
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The data whick OCR submitted to Congress
providzd evidence of a dramatic slackening of ef-
fort to protect language-minority students after
January 1981. An Education Week analysis of the
data revealed that school districts were nine times
less likely to be scheduled for a Title VI Lau
review during the first five years of the Reagan

dmxmsua&gr than they were in the preceding
ﬁve years.*™ Between 1976 and 1980,0CR car-
ried out Title VI Loy compliance reviews in 573
school districts. In the first five years of the
Reagan administration, howcvcr, only ninety-fi ['vc
Title VI Lou compliance reviews were conduct
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limited-Englisk-proficient students. This guidance
can be provided through new regulations of
general applicability, through a public reporting
service of OCR individual case-determinations, or
2 combization of both.

With respect to ensuring equal educational op-
portunity for limited-English-proficicnt students,
as in the other arcas discus-ed in this analysis,
the Department and OCR have failed to fulfill
their respoasibilities over the fast cight years. Im-
plementation of the recommendations suggested
1 this analysls is critical to provide for effecive
of civil nghls and equal educational op-

in sixty-six school districts. Monitoring visits to
check on a school district’s implementation of
voluntary Lzu plans also fell off sharply during
this period.

The OCR data also reflected conlmumg dis-

inati t lang students.
Dcspllc the Depanmcn!'s utilization of flexible
and permissive Title VI compliance standards,
OCR found legal violations in 58 percent of the
lau-rﬂglcd investigations carmried out since
1981.

Accordingly, it is recommended that OCR and
the Depantment t the f
to prolecting the civil rights of lnmucd-Enghsh
proficieat national-origin y-group stud;
There thould be a major increase in the number
of OCR school district moniloring visits and com.
pliance reviews. These monitoring visits and com-
pliance reviews should be targeted on, but not
limited to, districts which OCR survey data and
other pubhc information indicate are likely to be
in noncomgliance with the requirements of Title
VI. At the same time, OCR must expand outrcach
efforts to inform both school officials and the
parents of language-minority students of their
responsibilitics and rights under law.

In addition, while the Department has with-
drawn proposed compliance standards and pre-
vious Lau guidelines, it has not officially
promulgated new guidelines and standards.
School personnel and parents both need, and
descrve, federal guidance in this critical and com-
plex civil rights area, It is thus recomvnended that
OCR and the Department act quickly to provide
legally and educationally sound guidance concern-
ing the Title VI responsibilitics of schools serving
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ponumly for Amenica’s school children.

Chapter Vil



279

IV. Summary of Recommenda-
tions

A. The Civil Rights Division
1. Initiation of new cases

The Division should significantly increase jis ef-
forts to iavestigate and file new cases to combat
the cortinuing problems of school segregation
and incquality of educational opportunity, focus-
ing its efforts on cases altempting to.achieve
metropolitan-wide desegregation and to pursue
the link between segregated housing and
segregated schools,

2. Seeking remedies for illegal segregation
and denial of educational opportunities

a. Opposition to use of mandatory student
reassignment plans

The Division should end its rigid opposition to
the use of mandatory transportation as a remedy
in school desegregation cases, and should return
to its previous policy of considering the use of all
available remedies and of supporting retief which
would be most effective in individual cases.

b. Reliance on purely voluntary measures
and opposition to enforceabls reliaf

The Division should employ magnet schools and
other voluntary desegregation methods, both jn
scttling and litigating cases, only where they are
pant of an overall desegregation effort includi
cffective enforcement or backup measures and
will not impair educational opportunitics of
childrea in nonmagnet schools. Division policy
should seek to effectuate the principle established
by the Supreme Court that affirmative steps must
he taken to eliminate schoo! segregaticn and its ef-
fects to the maximum extent possible.
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c. Refusalto seek and opposition to neces-
sary funding for etfective desegregation and
equality of educstional cpportunity

Tke Division and the entire federal government

specifically with OCR and all parties 1o a casc
before deciding what position to take with respect
1o 2 request to declare a district unitary, or dis-
miss a case, and should not support such a re-
quest where there are recent or unresolved

compl. of discrimination or vestiges of

should support the provision of funding
for magnet schools and other voluntary descgrega-
tion programs and for pensatory and remedial
education programs. In particular, the Division
should seck and support remedies pursuant to Mil-
liken v. Bradley, 433 U.S. 267 (1977), to requirc
State governments to help fund magnet, compen:
satory, and remedial programs to assist in remedy-
ing the vestiges of segregation.

d. Refusal to seek systemwide remedies

The Division should seek systemwide relief in
desegregation cases in accord with Keyes v
School District No. 1, 413 U.S. 189 (1973), and
should fully utilize the principles of Keyes in ine
itiating and conducting school descgregation litigae
tion.

e. Reversal of opposition to tax
exemptions for discriminatory private schools

‘The Division should support methods at the
State, Jocal, and federal level to combat dis-
imination by private schools and to prevent the
use of private schools to avoid desegregation, in-
cluding requesting court orders in desegregation
cases litigated by the Division.

3. Termination of litigation: the issue of
unitary stutus

The Division should adhere to the principle that
a school district can be declared unitary only sf it
has actually elimin ted all vestiges of segregation
to the maximum ¢ .at practicahle, including
barmfu] educatiouw and reside. ial segregative ef
fects of school segregation. In ~Jdition, the
Division should retum to its previous practice of
not initiating attempls to have a school district
declared unitary and thus dismiss descgration
claims against it, The Division should consuls
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scgregahion which can be ehmiated by further ac-
tion. Where cases are to be dismissed, the
Division should explore the possibility of keeping
in place injunctions which prohibit future dis-
crimination, or call for the continuation of
desegregation plans when necessary. The Division
should also support the principle that where an in-
Junction calling for descgregation has been
entered, the defendant must bear the burden of
proving changed circumstances sufficient to juse
ufy modifying or climinating the injuction

B. The Department of Education and the
Office of Civil Rights

1. Processing of complaints

OCR should seek to expend properly all funds
appropnated for its enforcement acivatics and rc-
quest additional funding as necessary. OCR
should institute additional monitoring and develop
guidelines to avord improperly suspending or
delaying the processing of OCR complaints and
help promote compliance with the Adams
timeframes. This may include modifying or
providing additional flexibility in mecting such
timeframes in some types of cases, such as com-
plex, multi-issue, multiparty cases, Any changes
in the Adams timeframes should be accomplished
through notice-and-comracnt rulemaking by the
Department. Efforts skould also be made to ime
prove the efficiency of case processing where pos-
sible without compromising quality. OCR should
promulgate and distribute policy directives on
cwvil nghts enforcement issues on a imely basis,
consistent with applicable law, to OCR regional
offices and the general public, In addition, OCR
should analyze and develop proposals for possiblc
joint OCR-state handhing of individual complanis
now processed by OCR.
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2. Initiating and conducting compliance
reviews

OCR should retum to the methodology used
prior 10 1984 in its vocational aad civil rights sur-
veys, and determine whether a comprehensive na-
tional resurvey is nceded for 1990. In conjunction
with improving the complaint investigation
process, OCR should also scek to develop
methods to increase the number and role of com.
pliance reviews as past of the OCR enforcement
process. Selection of compliance review sitcs
should be bascd on qualitative criteria such as
OCR survey data rather than random selection.
OCR should also remove restrictions on conducte
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Letters of Findings with findings of fact and con-
clusions of law before negotiating corrcctive ace
tion. OCR should also return the quality
assurance program 1o the national level to per.
form its previous functions of assessing the
quality of OCR work and assuning consistent im-
plenaentation of policy.

4. Remedying in-school segregation

OCR should focus its attention on the issue of
in-school scgregation, particularly in formerly
segregated school districts, OCR zhould consider

ing compliance reviews of districts which are sub-
jeet to court or OCR-approved desegregation
plans or have ¢ d technical assi from
OCR, and should study other ways to help
prevent potential eonflicts between OCR's enfore
cement and technical assistance functions. OCR
should also develop policies to use its authority
under the federal magnet school assistance
program to gather and cvaluate data effectively to
determine compliance with civil rights laws, in-
cluding establishment of a policy to utilize an *¢f-
fects test® in clearing districts to receive magnet
funds. Compliance reviews should gencrally be
systemwide rather than focusing on particular iso-
lated programs.

3. Obtaining relief for civil rights viola-
tions

OCR should develop and implement guidchines
for its enforcement and seulement practices.
These guidelines should focus on detemining
which types of enforcement should be used in par-
ticular cases, avoiding delays when cases are
referred to the Division, casuring that seitlements
in cases where viclations are found actually cor-
rect violations, probibiting reiiance on assurances
of good faith or future actions in settlements
without cffective moitoring to easure actyal pere
formance, and ensuring that resolution of cases
prior to the issuance of findings is in accord with
agglicabl: laws and regulations. OCR should
abolish the use of *violation corsected® Letters of
Findings and retum to its prior practice of 1ssuing
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p ing g t h into particular types
of tests used by multiple school districts to assign
students to classes as to which concemns have
been raised of discrimination of minorities, which
can be uscd to help identify and take action with
respect to districts with problems of in-school
segregation.

3. Enforcing prohibitions against sex dis-
crimination

OCR should once again aggressively enforce

plaints of sex discrimi , and should
develop uniform guidelines (o be sent to cach
regienal offies conceming the processing of dife
ferent types of complaints of sex discrimination.
OCR should also cstablish a more comprehensive  *
monitoring procedure to ensure that school dis-
tricts which have violated Title 1X in the past
have actually corrected their procedures so that
they are in compliance with Title 1X at the time
of 20y sctdement agreement, and $o that they
remain in compliance thereafter. As part of what
should become a comprehensive monitoring sys.
tem, OCR should require that districts collect and
maintain information on the nature and extent of
$ex equity actlivitics, and OCR should analyze
which activities prove most successful. OCR
should also resume its peactice of broad audits of
educaticnal institutions suspected of discrimina-
tion. This should include analyses of tests which
appear to severely impede academic opportunities
for female students. The Department should ac-
tively promote the development and dissemination ..
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of mode] sex cquity programs, such as programs
to improve volualary comphiance with Title IX,
and increased funding should be provided for the
Women's Educational Equity Act and other initia-
tives t0 combat sex discnmination in education.

6. Ensuring equal educational opportunity
for limited English proficient students

‘The Department of Education should teke steps
to improve federal counts, estimates, and peojece
tions of the Janguage-minority and LEP student
populations. The Department should avail itseif of
all pertinent federal data as well as statistics
gathered by state axd focal sgencies. 1a analyzing
these data, the Department should utilize the ser-
vices of individuals with professional expertise in
the demography of American language-minotity
nopulatioas.

‘The Department of Education should seck sig-
nificant additional appropriations for Bilingual
Education Act programs. Its 1989-90 budget re-
quest should seek to restore such funding to fiscal
year 1980-81 levels adjusted for inflation. Subse-
quent budget requests should provide for sus.
tained real growth in the federal bilingual
education peogram.

get request to provide cqual funding for Develop-
mental Bilingual Education and Special

Al ive Instructional Program grants, the two
instructional program alternatives to Transitional
Bilingual Educatio, which should also receive
contigued strong federal support. Expanded sup-
port for Developmeatal Bilingual Education
programs should be treated as a top civil rights
and education priority.

OCR aad tbe Departmeat should recommit the
federal government lo peotecting the civil rights
of limited-English-proficieat national-origin
mizsority studeats. There sbould be a major in.
crease ia the aumber of OCR school district
monitoring visits, and they sbould be targeted on,
but aot lismited to, districts which OCR survey

. data and other public information indicate asc like-
ly.t0 be in noncompliance with the sequirements
of Title VI, At the same time, OCR must expand
outreach efforts to inform both school officials
and the parents of laaguage-minority students of
their responsibilities and rights under law. OCR
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‘The Department should proposc in its text bud-
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and the Department should act quickly to provide
legally and cducationally sound guidance concern-
ing the Title VI responsibilities of schools serving
liuted-English-proficicat students. This guidance
can be provided through new regulations of
geacral applicability, through a public reporting
sesvice of OCR individual case determinations, or
a combination of botb.
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Mr. Lyons. Chairman, on Wednesday—Chairman Hawkins, Mr.
‘Payne and Mr. Hayes, thank you very much for holding this hear-
ing during a holiday recess. Tt is important because there is no
time to recess in the struggle for equal educational opportunities.
The truism that justice delayed is justice denied applies with spe-
cial force to children and their rights to learn.

Nineteen years ago che Office for Civil Rights decided to pursue
equal educational opportunities for language minority national
origin students. These are students who come to school speaking a
language other than English. They are of many races—caucasian,
black, Indian. They all share one thing in common, that they don't
know English and they have another language.

At that time the Oifice for Civil Rights issued a memorandum,
and I think it is important—E. ot mentioned the bipartisan tradi-
tion that we once had in this country for civil rights enforcement
and it was a Republican administration that issued a memorandura
on May 25, 1970, that outlined the responsibilities of school dis-
tricts serving language min.rity children. Those responsibilities, it
would seem on the face of that memorandum, were so clear that
they would be undeniable.

Number one, where inability to speak and understand the Eng-
lish language excludes national origin minority children from effec-
tive participation in the educational programs offered by a school
district, the district must take affirmative steps to rectify the lan-
guage deficiency in order to open its instructional program to these
students. )

Two, even more obvious, school districts must not assign national
origin minority group students to classes for the mental y retarded
on the basis of criteria which essentially measure or evaluate Eng-
lish language skills, nor may they deny them access to college pre-
paratory courses on the basis directly related to the school's failvre
to inculcate English language skills.

Three, any ability grouping or tracking system employed by the
school district to deal with special needs of national origin lan-
guage minority students must be designed to actually meet such
needs as soon as possible and must not operate as a dead end or
permanent tract.

Number four, school districts have the responsibility to adequate-
ly notify national origin minority group parents of school activities
which are called to the attention of other parents.

Nineteen years ago that was promulgated as policy. Five years
later the United States Supreme “ourt in the only case ever ren-
dered by that body regarding the -ights of language minority, na-
tional origin minorily students upheld this policy of the Office for
Civil Rights. It was a unanimous decision of the Supreme Court.

Mr. Justice Douglas writing for the court again followed what
would appear to be very simple straightforward logic. He stated,
under these state-approved standards, referring to standards of the
State of California, there is no equality of treatment merely by pro-
viding facilities, text books, teachers and curriculum for students
who do not understand English are effectively foreclosed from any
meaningful education.

He went on to say that basic English skills are at the very core
of what these public schools teach. Imposition of a requirement
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that before a child can effectively participate in the educational
program he must have already acquired these basic skills is to
make a mockery of public education.

We know that those who do not understand English are certain
to find their classroom experience wholly incomprehensible and in
no way meaningful.

We have departed in the last decade from a commitment to
meeting the needs of language minority students and ironically,
our departure from the commitment has occurred when the need
for the commitment is greater than ever.

Half of the children last year that entered the New York City
public schools and the LA 1nified school district, to mention the
largest two school districts in the country, came to school speaking
a language other than English and they were limited in their Eng-
lish language proficiency. These students had all the needs of every
other group of students in the country.

In addition to being language minority children, some are gifted
and talented. Otliers are h..ndicapped and have special needs. A
majority of these students are poor. Their parents themselves in
most cases lack extensive formal education or effective formal edu-
cation in many cases becaus . as language minority Americans they
too were the victims of prior discriminavion.

In working with the Citiz ns’ Comr.iission on civil rights and in
reviewing the excellent staf report prepared by this committee, it
is very clear that of all th: nonpriorities of the Office for Civil
Rights, the lowest nonpriority is protecting the rights of language
minority students, even thoigh as I said, this is the fastest growing
student population in the co: ntry.

It is ironic because Secre.ary of Education Bell when he took
office withdrew some appr« jriated regulations under Title VI to
implement the law decision. He made a vow and it was oi.e of his
most public actions in the a ea of civil rights certainly under Title
V1. He made the promise o protect the rights of students who
don't speak English well, tat he promised flexibility in the way
that was to be achiesed by allowing school districts to pursue any
method that is proven successful.

If that had even been done, I would not be here today telling you

this sad story. In point of fi.ct, it never was done. Your own staff

report says that the smalle. t number of complaint investigations,
the smallest number of compliance reviews, less than three per-
cent, have focused on national origin discrimination against lan-
guage rainority students.

Rather than belabor the problems, let me make a few re. amen-
dations of how we might move ahead together in securing greater
opportunities for this fast growing segment of our student popula-
tion.

Number one, and this doesn’t just go to OCR, I recognize this is
the full Education and Labor Committes and 1 think it is relevant
to you, although it would be more direct to the Appropriations
Committee, we have to do something to rechannel Federal aid or to
expand Federal aid in terms of those in the greatest necds. Specifi-
cally, we have seen a decline in the Federal assistance available to
Lelp school districts do a good job in educating language minority
students, a decline by almost 50 nercent.
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What we have also seen is a growing imbalance, because during
the same 10 year period aid to bilingual education and English as a
second language education has effectively been cut by over half,
meanwhile increases have been made in other Federal education
programs.

For example, education of the Handicapped Act—and I am not
suggesting that we are spending one penny too much under the
education of the Handicapped Act—but let me bring to you a prob-
lem that is constantly brought to my attention when I visit school
distrizts, and I find Haitian, Hispanic, and Asian students in spe-
cial education classes. These classes are for the mentally retarded
or learning disabled and in talking to school administrators they
admit these students who have normal intellectual capacity. They
are not mentally retarded. They simply speak a language that the
school is unprepared to teach in and to work with their parents in
that language.

It is a horrendous problem. It is sort of like a perverted twist on
a concern that this committee had many years ago that Federal
dollars follow a child when the child is part of a desegregation pro-
gram under Title | at that time, now Chapter I

What we are seeing is children chasing money because there is
money available under the education of the Handicapped Act and
there is not money available under the Bilingual Education Act.
These children are being stigmatized by Leing classified as mental-
ly retarded and they are not being provided the services that they
need or deserve. That is a violation of Title VI and a violation of
Section 504.

Number two, especially for this population we cannot rely upon
a complaint system exclusively or even heavily. Compliance re-
views are so tremendously important for a lot of reasons. Language
minority parents—and they are limited in their English proficiency
in 99 percent of the cases or their children wouldn’t be—face, first
of all, a language barrier in filing complaints and in recognizing
their rights.

Second, some of these parents are not documented citizens but
their children have accorging to the Supreme Court of the United
States a right to education, they also have a right to an equal edu-
cational opportunity.

I think it would be folly to suggest that parents who themselves
are in jeopardy of being put out of this country should be the ones
to come forward to complain when the civil rights of their children
are being violated.

Number three, it seems to me that we need to have not only ad-
herence to time frames but these time frames have to be realistic
and these are very difficult cases. Therefore, there ought to be
some realistic time frames, especially in language minority compli-
ance reviews.

I think it would be helpful if OCR would be%in to report its deci-
sions in cases. We have waited eight years to find out that nothing
has been happening. If case decisions were reported regularly we
could not only determine the level and the volume of activity, we
could also determine the appropriateness and correctness of that
activity.

Thank you.
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Chairman Qwens. Thank you.

I want to thank all the panelists. I will yield to Mr. Payne for
the first questions--he just left. He has a 3:00 o’clock appointment
so I wanted to give him an opportunity to ask the first questions
but since he stepped out, I will begin by asking what do you think
some other alternative ways of having the intent of Congress car-
ried out might be? None of you mentioned the legal services offices
out there. They have been harassed by the previous Administration
and are not being treated much better by this Administration but
they are out there and funded to handle some of these cases.

Are they of any great help? Should we appropriate funding advo-
cate groups of another kind in order to get the law enforced, have
the OCR put on the spot, OCR watch groups? Are there any alter-
natives you would like to appropriate for accomplishing the greater
enforcement of the civil rights laws?

Mr. CaavkiN. I think the answer to that question at least from
the perspective of persons with disabilities may be a little different
from a Title VI and Title IX perspectives. Let me explain why.

First with regard to the increased availability of legal resources,
one of the networks that exists besides the legal services programs
is the network of protection and advocacy programs. That is a very
critical resource for lots of farnilies. It obvious ¥ needs more money
as does the legal services corporation. Surveys indicate that most
protection and advocacy programs which are designed to protect
the rights of persons with developmental disabilities only can serve
about one in 10 of the people who need legal services. The reason
why I think it is a little different for persons with disabilities is
that one of the major gaps that exists is the legal standard that
should be applied and it leaves the courts to which legal recourse
would be sought very much adrift.

There is much better guidance with regard to Title VI enforce-
ment for example than there is with regard to Section 504 and one
specific example may highlight that.

Chairman Owens. We heard just the opposite this morning.

Mr. CHAVKIN. I know that that view has been expressed. Let me
give you a specific example. The whole Education for the Handi-
capped Act is structured around the idea of a free appropriate
public education.

What does the word appropriate mean? When the Supreme
Court got to consider that with absolutely no guidance from the
Office for Civil Rights or the Department of Education generally,
they came up with that an appropriate educational rogram is one
that yields some benefit for the children involved. I don’t believe
that this committee is really satisfied with that formulation.

The alternative is to say that they ought to be entitled to an
equal opportunity to realize their maximum potential to that en-
Jjoyed by children witho1t disabilities. That is the formulation that
exists under some state laws that go beyond the Federal standard.

If that were the standard, then children would have to be provid-
ed with all the services they really need. At present, we know that
in terms of related services, kids are getting about 40 percent of
the related service they need because services are being authorized
not on the basis of what the child needs but on the basis of what
resources exist within that school system.
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Jim talked about children being improperly classified and placed
on special education programs to get services. Aside from the un-
fortunate and illegal action there, they are in for a rude awakening
when they get in and find that the services that these well inten-
tioned teachers thought they were going to get are not going to be
provided. They are going to be placed in large classrooms, in
unduly restricted environments and they are not going to get the
specific services that would enable them to realize their potential.
So availability of increased legal assistance would be of benefit, but
without additional policy guidance and in the absence of policy
guidance by the executive agency the place to look for it is in the
authorizing committees.with jurisdiction.

Ms. Vareyas. I would like to support a lot of what David just
said. I think that it is in no way limited to the disability situation.
I think that those concerns lie across the board. I-certainly think
that increased legal services funding is important to enhance the
ability of legal services. offices to adequately serve the population.

Of course, the income eligibility of legal services will preclude
varying parts of the populations that we are talking about because
those eligibility levels are so very, very low. I think anothér——

Chairman OwEeNs. None of you mentioned legal services?

Ms. VAarGyas. I think it is a very good question because clearly it

is of a piece. I think in terms of expanding the legal services-

small—there is another important issue because there is private
enforcement of these statutes and because attorneys’ fees are avail-
able, there has been a number of probiems and restrictive decisions
in getting attorneys’ fees to prevailing parties and I think that is
an area to look at which would effectively enhance private enforce-
ment.

But I do think that there is certainly no getting away from the
key importance of assuring the effective government enforcement.
In fact, in principle one of the beauties of the enforcement schemes
is this combined public/private scheme which exists out there in
theory but not in actuality. The fact that various members of these
populations for a variety of reasons can resort or should be able to
resort to a government agency either through a complaint process
or through a helping structure reliance on a compliance review
process is in theory a powerful enhancement to the enforcement of
these statutes which I think is so important to try to get into place.

hSo I think that, like it or not, we need OCR. They are just not
there.

Mr. MincBeRG. I would second that. With respect to legal serv-
ices in particular the problem is not only funding but the general
hostility that has been expressed under a previous Administraticn.
Because of that there are some restrictions on legal services attor-
neys in terms of the ability to bring class actions, for example.

In order to enable legal services attorneys to do a better job in
the civil rights areas some of those restrictions would have to be
lifted. There would need to be more funding of backups which can
help in researching and providing assistance to legal services attor-
neys in the field on some of the broader issues. All that presup-
poses a legal services board which is committed to pushing legal
services aggressively on behalf of the poor people and in terms of
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the two civil rights posts, we don’t have a legal services board
either, or nominees submitted.

I think it is particularly interesting that it is those kinds of posi-
tions that remain vacant as again we are about to enter the decade
of the 1990’s. I think what Ellen says about attorney fees statutes
is worth considering and not only in attorneys fees but in trying to
do something: about court decisions that may restrict the ability of
private plaintiffs to enforce civil rights statutes.

Fox example, I know there is a lot of discussion about that in the
Title VII area going on right now, and I finally have to conclude
again by saying what Ellen said, particularly now we do need OCR
to be conducting compliance reviews, to be doing the sorts of things
it ought to be doing and we hope there will be a kinder, gentler
OCR as we proceed.

Ms. Cantu. Originally there were legal services attorney work-
ing on thése issues, especially helping the language minority chil-
dren. It has been a recent problem. that they cannot because they
are impact cases. They are class action cases. So I echo that testi-
mony. They have been precluded in recent times from handling
cases on behalf of children. They can’t do it. They would love to,
the talent is there but the restrictions are there as well. Alterna-
tives, I have to think in terms of analogies of what has happened
when we have searched state agencies that don’t want to enforce
the laws that apply t protecting minority children.

When we view the state agencies we do a couple of things. In
terms of remedy we try to separate the technical assistance from
the enforcement because it is two different attitudes that axe re-
quired and tow mind sets.

You can’t coach someone and at the same time punish them. It is
very difficult to do both things. So what we have asked states to do
in Texas, California, and Illinois is we have tried to separate those
functions, give them separate staff, separate tasks, separate objec-
tives.

That is one alternative that is possible. Another thing that we
have done is that we have set expectations of the state agencies of
what penalties can be applied to offenders and violators who break
the civil rights laws and we escalate the penalties from advising
and warning to actually cutting off funding.

The highest penalty is you can no longer provide educational
services to anybody. If you can’t do it right for minority children,
you can’t do it right for anyone. We monitor how often those penal-
ties are actually used. Have you ever used penalty 3 against any-

dy and we require clear reports from the states as to whether
that has ever happened. We also monitor carefully who they refer
cases to because agencies tend to refer to each other even at the
state level. We don'’t like it when they refer to someone and it be-
comes a dead end so we monitor those very carefully.

If there is an agency that is effective—in Texas the Accreditation
Department for the State Education agency does come down on
education agencies that fall below minimum standards. They come
down on people that are effective in terms of actually closing down
or threatening to shut down and they get results.

Where an accreditation agency is more willing to be assertive, we
don’t mind when a problem is referred to them. That is another
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analogy that we offer if you find yourself a model that is more ag-
gressive about it and see if you can facilitate a referral to that
agency.

Mr. Lyons. I would like to offer a thought that picks up on a rec-
ommendation of the staff report having to do with OCR, the agency
responsible for enforcing Titie VI providing technical assistance. It
is clear from your report that there has been an increase in the
alleged resources devoted to technical assistance. It raises problems
that Norma has already brought to your attention of mixed mes-
sgg-‘-s to both the recipients and beneficiaries of Federal financial
aid.

Let me suggest a very straight forward solution, that is in 1964
when the Civil Rights Act was passed, Title VI was seen as the
stick to bring about compliance, but included in that act was Title
IV which was to be the carrot.

The title of Title IV is Training and Technical Assistance. I
found it amazing, hypocritical to say the least, that during the
Reagan Administration the administration kept coming up to Con-
gress and saying either reduce the funding for Title IV, the train-
ing and technical assistance, or further, they asked that it be zero
funded. You know, back in fiscal year 1980 before the Reagan Ad-
ministration took office, Title IV was funded at $45.67 billion.
Today it is funded at less than $24 million.

That is not only a 50 percent cut in nominal terms, that is even
more when you take the effects of inflation into account.

There were people in the Department of Education that were
hell bent on doing away with the training and technical assistance
program for civil rights. One of their last acts was to completely
reorganize the program. It covers race, sex and national origin dis-
crimination. If you ask school districts that have, in fact, made an
effort to serve students better in terms of eliminating racial, na-
tional origin, or sex discrimination where they got the best help
they will tell you it is Title IV centers, yet those programs have
been eroded in a significant way at the same time that resources
that should be applied to compliance reviews and complaint inves-
tigations are allegedly going into technical assistance.

If you need to earmark the money, if you need to put a cap on
what kind of technical assistance OCR can do in terms of its
budget, fine. The concomitant of that is make sure that those re-
sources get to the best and true technical assistance providers, the
Title IV ceonters.

Chairman Owens. That comment relates to my final question.
Do you think there is any value in having a mass education, mass
media program just to let people know that they still have certain
rights and that OCR is still out there supposed to serve them, be-
cause many have lost faith in the government and enforcement of
laws and have put it away into their subconscious, and the next
generation dcesn’t know about it.

Would there be any value in having that kind of program be-
cause we have a constituency when you look at the disabled com-
munities, 43 million people and you have the female constituency,
at least half the population, you have the bilingual minority as
well as the African American minority, when you add it all up you
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have a majority of people who will benefit from enforcement of
these laws.

But you would never know it from the kind of testimony we have
heard today and the kind of problems that the report is highlight-
ing. So I just wonder would there be any value in just a massive
reeducation program to let people know that they have rights and
they should begin to apply pressure and become a political problem
out there, that then everybody would know enough about the fact
that something is wrong in order to have public officials respond to
that need? In two or three words or less.

Mr. CHAVKIN. Mr. Smith talked this morning about not being
able to please everybody and the fact that there are two constituen-
cies, the school systems on one side, the recipients of Federal finan-
cial assistance, and for our focus the families that have children or
adults with disabilities.

To the extent that you empower our constituency, it is going to
shift the focus of OCR. It is going to increase the level of account-
ability. No question but that would be a critical element toward
setting OCR back on its original mission.

Chairman OwENs. When we passed the laws we thought we em-
powered the constituency.

Mr. CHAVKIN. We now know better.

Ms. VarGyas. I agree. Letting people know their rights is criti-
cally important and in some areas if people understand their rights
they may be able to achieve them without resort to a bureaucracy
on an informal basis.

We see that sometimes in gender cases, not some of the more dif-
ficult emerging issues I have discussed, but wherc there are flat
out violations of the regulations sometimes knowledge is all that
you need.

It can't hurt.

Mr. MiNCBERG. Such a program should be directed at educating
people on what their rights are, not telling people if you have a
problem talk to OCR because before OCR can become the resort of
people with trouble, there needs to be some improvement at OCR.
The notion of educating citizens so they have a better grip of what
their rights are, I agree would be beneficial.

Chairman Owens. Thank you.

Mr. Hawkins.

Mr. Hawkins. May I by unanimous consent request that the
statement made by Mr. Smith this morning as to the date of the
submission of his report to us—he indicated December 15—inad-
vertently—he meant to say January 15, 1990, rather than Decem-
ber 15, and I would ask that that correction be made in the record.

Chairman Owens. Without objection, so ordered.

Mr. Hawkins. I wish to join you in commending the afternoon
panel. I don’t know where you got the morning panel from but you
could have left it out. It would seem to me that we need to be a
little more creative possibly in trying to deal with solutions to the
problem, ) :

We have an administrative agency that obviously is not doiny its
job, and how you can transfer an administrative function into some
kind of a statutory mandate to make sure it does what it is sup-
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posed to do I guess is the question before this committee and before
the Congress.

Several suggestions, I think, have been made and deserve to be
considered. I am not too vptimistic that legal services is going to be
a practical and viable solution. I think we run into grave difficul-
ties for the same reason that OCR is not enforcing the law and that
we would never be able to get anything through this Congress that
we are a part of. But it seems to me that we may be able to relate
in some way the function of the Office for Civil Rights to the en-
forcement of Title IV, which will probably get some publicity,
training and technical assistance, because we certainly aren’t get-
ting law enforcement. I am also struck by the idea that a memo-
randum which was issued in 1970 pertaining to equal educational
opportunities for language pupils may also be an opportunity. At
first I had the idea that we could, through the appropriations proc-
ess, put in some mandates for the use of the money which we give
to the Office for Civil Rights.

However, we may be prevented from doing that because of the
lack of authorization. But if we could reintroduce a legislative pro-
posal incorporating the memorandum verbatim that Mr. Lyons I
think referred to, plus a mandate to reinstitute the semi-annual
civil rights survey of school districts which I think the testimony
indicated has been suspended or at least not been conducted, to
mandate that survey to at least make available to the public. Put
those into legislative proposals and take our chances on getting
them through the Congress. It would be very difficult I would think
for one to oppose the 1970 memorandum or—and the semi-annual
civil rights survey and one or two other ideas, and take our
chances on doing that.

I think something like that will do more than trying to cajole or
to engage in interesting communication with the Office for Civil
Rights. We lost that contact with EEOC, we lost it with OFCCP
and I suspect we are going to have a lot of continued dialogue
which is notking more than double talk and some of us getting
very angry as I am, and losing patience with some of tlie witnesses.
I would certainly commend this committee through you, Chairman
Owens, for having taken the leadership to think in terms of some
of these other possibilities.

Recalling some of the witnesses we had this morning will still be
continued I suppose. In another year they will still say if the same
ones are there—I suspect we will have different characters to deal
with. They will plead innocence or that they haven’t been in office
long enough to do the job and that will continue as it did with Mr.
Lukas and Mr. Thomas and other civil rights agencies and all we
will do is get a heart aitack perhaps losing patience with them.

I would hope that we can turn our thoughts to something more
constructive as a means of doing it. I think the witnesses this after-
noon have given us some wonderful suggestions to follow and I
think we are going to have to look in that direction and perhaps on
that basis I will be willing to volunteer my services as well.

Thank you.

Chairman Owens. Mr. Hayes.

Mr. Hayes. Mr. Chairman, let me just again commend you and
our chairman for pulling together this kind of hearing. I don’t
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know if we realize it—maybe from where I sit I have a different
perspective, but I see a widening of the gaps between the races,
particularly in my city, Chicago, which means we don’t have a lot
of time to begin to put the pieces together which are going to bring
some democracy here as well as to Eastern Europe.

I know it is not as bad—I say that, but when you have the Vir-
ginia Beaches and the situation that we had in New York City and,
similar instances that occur in a city like Chicago, it is iraportant
what we discuss here today. I don’t recall in my seven years, Mr.
Chairman, of being with you, having had a panel here, five out of
six witnesses who are lawyers.

I don’t know whether that is good or bad, but I am willing to
give you that recognition. The testimony which you have given us
has been very deep and very helpful to me. It is broad based too.
When you talk about democracy, you are talking about people with
physical disabilities in terms of their getting an education, women
getting an education, Hispanics, bilingual education and and yes
the NAACP in its effort to try to hold together what we agreed to
and worked out in 1964 and that we find it moving away from us
now, with support from elected officials.

We have people running for public office with two or three differ-
ent speeches in their pockets to fit the ethnic group that they
might be talking to an(f that is certainly not the kind of unity we
desire when we talk about civil rights.

I just want to say that maybe this is a good beginning, maybe
next year, Mr. Chairman, we won’t be back rehashing. But I don’t
feel very optimistic, I will be very honest with you.

Chairman OweNs. One final question I would like to ask and
that is to what degree will the program or policy or whatever it is
of Choice help to solve some of the problems which you have high-
lighted or possibly exacerbate them and make them worse?

Mr. MINCBERG. Let me comment. One of the things that we
talked about in the citizens commission report is that choice pro-
grams such as magnet school programs can often lead to problems
of resegregation or further division of children, so I think the
answer tc your question is that it depends on how the programs
are administered in a way directed positively toward civil rights
that are in a desegregation context the part of other remedies, they
can be positive.

But if they are thrown wide open and there isn’t sensitivity to
discrimination concerns experience has already shown that they
can be very negative,

Chairman Owens. Any other comment?

Mr. CHAVKIN. With regard to persons with disabilities, that is
one of the elements in the equaticn of choice that hasn’t been
thought about. What we are beginning to see is increasing segrega-
tion of persons with disabilities in terms of the sites to which they
are sent and classrooms in which they are placed. .

In the testimony I discuss the problem of what has been happen-
ing with mainstreaming, that tge likelihood is that unrestricted
choice would only exacerbate the problems and result in discrimi-
nation against persons with disabilities. Minorities are dispropor-
tionately in the disabled population because of the impact of pover-
ty increasing segregation.
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Chairman Owens. Mr. Chairman.

Mr. HawkiNs. In that connection, let’s assume a handicapped
person leaves a neighborhood school that has instituted prepara-
tions for the handicapped, and has the facilities. That individual
wants to enroll in a so-called choice school which is a magnet
school, maybe because of the type of curriculum that is specialized
in that school, and located in that particular site—would you
assume that that receiving school was going to make the modifica-
tions and be willing to accept that child?

Mr. CuAVKIN. Our experience with regard to placement these
days under the current patterns is that it will be a cold day in hell
before that school accommodates the needs of that child. That in
fact—this is one of those areas where Section 504 imposes a much
greater than the Education of the Handicapped Act does. In theory
that person with a handicap would have equal access to choice as
well as any other child.

What has happened now is under the EHA certain programs are
placed in certain schools even though those children could be
served in less restricted environments.

So the kind of segregation of persons with disabilities and minor-
ity persons that already is on the rise would only be exacerbated
by increased Choice.

Mr. Hawkins. Do you think imposing a condition on any receiv-
ing school under a Choice proposal would be accepted by those who
are advocating Choice?

Mr. CHAVKIN. Imposing that kind of condition is a lot like requir-
ing recipients of Federal financial assistance to comply with Title
VI or Title IX or Section 504. It really gets back to the point that
you raised before. That is, how do we go about achieving compli-
ance? Imposing it as a condition is not going to mean anything
unless that condition is enforced.

While it is very important that additional money be placed in
terms of voluntary technical assistance, as a former deputy direc-
tor of the Office for Civil Rights at Health and Human Services, I
knew that we would never achieve widespread, voluntary compli-
ance without the stick of mandatory enforcement later.

To think that increasing funds under Title IV is going to solve
the problem, I think, is a mistake. We have got to find some way of
bringing this agency back to life because resorting to private en-
forcement just is not a realistic tool to see to it that the stick of
ultimate enforcement is going to be realized.

In many ways, that is especially true with regard to persons with
disabilities. If it is cheaper to not comply, local educational agen-
cies, colleges, and universities are going to take the cheaper choice.

There are too few resources to serve people as it is. If they can
get away with it, they are going to do it.

Mr. LicHTMAN. Choice has not been defined, as we all know.
Some of us fear it means freedom of choice, which was an allusion,
a deception rather than desegregation in the post-Brown period.
There is a role for Choice. It applies especially in the case of lan-
guage which has minor'cy children. The trouble is there s no
choice today. The parents of children who don’t know Englisu have
but one choice; that is to send them to English-only schools.
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In most areas of the country, there is no choice. But, it is illusory
in other areas. A member of my board who is a native American
was in Alaska and heard a speech to the native American educa-
tors by Secretary Cavazos. I said, “What did you think of the
speech?” He said, “Everybody agreed the part of the speech that
focused on the problems of Indian education and how they must be
resolved were elated.” Then he started talking about choice, and he
said there wasn’t much reaction to that.

Then again, if you live on an Indian reservation or live in the
Alaskan Bush, choice really is a meaningless, vapor-like concept.
There is no choice. Physical geography bars whatever people are
talking about in the way of choice in those areas, That is another
little caveat.

Ms. Cantu. I would add that the voting rights consequences need
to be considered. One of the ideas behind Choice is that the free
market will prevail; ineffective schools will shut down. Ineffective
schools are often defined a3 low resource schools with low perform-
ing students on academic tests and standardized tests.

I can see a future where there will no longer be schools in minor-
ity communities because the free market will have closed those
schools down.

The unempowered groups would have no choice but to attend
neighborhcead schools for the affluent,

I'can see a future where the school boards that serve those com-
munities would also be dissolved. An Anglo, all-white school board
would control, again giving the unempowered no choice.

I can see a future where the information to make an effective
choice would be available to the affluent, and the minorities would
not have an informed choice. I have 5een an education attorney for
10 years. Decisions now are not being made, sadly, in the best in-
terest of children. They are being made on the basis of politics.

Decisions on where to send children are being made on the socio-
economic ground of parents. Decisions are being made on conven-
iinqe, the easiest place to drop off my kids. Those are not informed
choices, .

I cannot see someone with a good conscience supporting Choice
unless it is informed, unless it does take into account the reality
that people come from different socio-economic backgrounds. And
it does take the voting rights conseqguences. Will we lose the repre-
sentation that we have fought for since the passage of the Voting
Rights Act on school boards because of Choice?

Chairman Owens. Any further comments?

Ms. YouNeG. Yes. As my colleagues have indicated, we, too, at the
NAACP view this issue of Choice with tremendous reservation. It
comes down to the basic fact of the illusory quality about the issue
of Choice as far as African-Americans are concerned.

Chairman Owens, Thank you very much.

I want to thank all the panelists. The hearing is now adjourned.

Whereupon, at 4:05 p.m., the committee was adjourned.]




E

RIC

——

O

Aruitoxt provided by Eic:

295

rnsanitebh

OANA ROHRABACHEN () SOUMCL SPACL AXD TICHNOLOGY
429 Dvirancy, Cuumomsas. IACIATIN tm 4PACT SCRRCE
WASHINGTOR (2NCL. m-:m - n::-:wno\
SRATOR AN BATSRAS

117 Lomoweara el Orncs Bunsms.

Wasrmngrea, O 10815-0843 . DSTRCT 0F COLUMBIA
AN RS-2a18 PAX D07 3150148
oty i Congress of the Wnited Hates vt o
e o Foouse of Representetives A e
10817 W 4301
e a MARICAN RESUARCH COUITEC
SOUTH BAY OFreil ey eeiialy
"umt‘;n—nv;;:u”‘ Docenber 1' 1989 uo:-mvumu:;:-
CINIT-0ee8 FAX 113 $14-8331
The Honcrable Augustus 7. Hawking .

Chairman

Coxmittes on Education and Labor
2181 Rayburn H.0.B.

washington, D.C. 2051S

Dear Mr. chairman:

Unfortumately »v recess schedule and the contraction of the
cozmittea’s ti- dazy hearing to cne day on November 28 prevented me for
tostifing on H. Con. Res. 147 nov pending before your committeec.

I have received a copy of testimony submitted to the committee for the
record by ¥r. Henry Der.

Mr. Der on page 3 quotas ne as saying that I am using H. Con. Res. 147
" aa a yehicle to show that America has made 2 nistake cn affirmative
action.® Mr. Der is supposedly quoting me at a question and answer
session after a spesch I gave on September 19, 1989. i have listened
§° a tape of that avent. X did not make the statement ascribed to e
y Mr. Der.

I did say that I am opposed to all quotas and later in the same answer
I did use the words quoted by Nr. Der through “vehicle" but then sald
"to correct what we consider to be a socictal mistake on the part of
the United States.” Afparently Mr. Dor equates quotas and affirmative
action and cannot believa that others can distinguish between
opposition to quotac and opposition to atfirmative action.

In fact I addreased the issue of aZfirpative action in an earlier
answer in that question and answer session saying: “If affirmative
action neans that we are going to help people from disadvantaged
backgrounds and we are going to actually work with them to develop
their skillas so that they can progress, now, I think that’s something
we should all support.® Later in the seme answer I sald: “If
aftirmative action, on the other hand, means that you are lowering
standards for some people on the basis of their race-- rather than
trying to help a Aisadvantaged person build up his own skill so that
he can reach thosze standards-- well, then it’s wvrong."
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The Honorable Augustus ¥. Hawkins -- Page 2
Since Mr. Der’s entire attack on my position iz based solely on this
nisquote, his whole arguement is unfounded.

I request that this letter ho iacluded in the record of the Noveabern
28, 1939 hearing at the beginning of the statements for the record.

Sincorely,

Dona Refrdnese,

Dana Rchrabacher
Menmber of Congress
DR:glc
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Written Testimony
of

Henry Der, Executive Director

Chinese for Affirmative Action
on behalf of the

Asian American Task Force on University Admissions
before
House Committee on Education and Labor

November 28, 1989
Washington, D.C.

Five years ago, concerned Asian American community leaders
established the Asian American fTask Force on University
Admissions for the sole purpose of fighting against any form of
racial discrimination against qualified Asian Americans in the
university admission process. The Asian American Task Force has
held numerous meetings with university officials and concerned
students and their parents, has provided expert testimony before
legislative bodies, and has had our views about university
adnission quotas printed and broadcast in the mass media.

Earlier this year, Congressman Dana Rohrabacher introduced
H.C.R. 147, calling on the U.S. Attorney General to investigate
allegations of illegal racial discrimin. ion in the admission
policies of institutions of higher learnin, and on the Secretary
of Education through his oOffice of Civil Rights to complete
compliance reviews on admission policies at selected university
and colleges.

To a large extent, Congressman Rohrabacher looked to the
rasults of the work of the Asian American Task Force to formulate
the rationale for H.C.R. 147. 1In specific, H.C.R. 147 cites the
apology made by the Chancellor of University of california at
Berkeley to Asian Americans for an admission process, beginning
in 1984, which had a negative impact against Asian American
applicants. The apology culminated many years of dialogue and
debate among the University of california at Berkeley, the Asian
American Task Force and the Asian American community as a whole
over unfair admission policies, including changes in policies
that were not fully disclosed or explained to qualified Asian
American applicants.

Notwithstanding the intense involvement of the Asian
American Task Force in identifying discriminatory barriers and
seeking solutions to mitigate unfair treatment of Asian
Americans, especially those from low-income, limited English
proficient families, Congressman Rohrabacher did not deem it
necessary or desireable to contact or consult with the Asian
American Task Force before he drafted H.C.R. 147. Ccnsequently,
his resolution selectively focuses on certain aspects and
concerns of the Asian American Task Force, while ignoring
completely our steadfast recognition and support for affirmative
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Page 2. Testimony of Henry Der before House Committee on
Education and rabor, November 28, 1989.

action programs to provide equal educational opportunities for
underrepresented minorities, i.e. Afro-Anmericans, Hispanics and
American Indians in higher education. His resolution also fz'ls
to grasp the underlying complexitiecof university admissions.

On october 12, 139, Congressman Dana Rohrabacher (R-Calif.)
called a press conference in Washington, D.C. to urge asian
American students anywhere in the United States to come forward
and to participate in public hearings, organized by the
Republican Research Committee, if they think they have been
discriminateé by any university in the admission process. He
also called upon Asian American organizations "to actively poll
and solicit their membership in order to help us make the public
and the authorities aware of any cases of college admission
discrimination.”

From his public statements and pub)ished articles, including
his lecture and discussion at the Heritage Foundation on
September 19, 1989, Congressman Roh‘;abacher has made three
charges:

1. Several wuniversities and colleges, including UC
Berkeley, UCLA, Harvard, Stanford and Brown, have
discriminated against Asian American applicants by two
specific means:

(a) setting an upper limit quota for asian Americans;

(b) wusing affirmative action programs Or series of
race-specific tracks for admission of
underrepresented minorities, Afro-Americans,
Hispanics and American Indians.

2. U.S. Department of Education's Office of cCivil Rights
has dragged its feet in its compliance review at UCLA
and Harvard.

3. Several Asian American and non-Asian civil rights
organizations and civil rights advocates in congrzss
have turned a deaf ear to his repeated calls for public
hearings and vigorous enforcement of civil rights laue.

The Asian American Task Force feels compelled to respond to
Congressman Rohrabacher's call and charges and to clarify for the
conmunity and public-at-large what issues are at stake and what
appropriate course of action asian American parents and s&t.lsnts

should undertake.

O
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Page 3. Testimony of Henry Der before House Committee cni
Education ard Labor, November 28, 1989.

While we apprecciate the willingness of any federal
legislator to fight for fair admission policies and procedures
anywhere in the nation, the Asian American Task Force
unequivocally opposet&t Congressman Rohrabacher's
misrepresentation, if not exploitation, of Asian American
concerns and his hostility towards affirmative action programs as
mandated by the law of the land. At the September 19 Heritage
Foundation Forum, a member of the audience who apparently
equated affirmative action programs for underrepresented
minorities as "quotas" questioned Congressman Rohrabacher why he
was just pushing the asian American cause. 1In response, above
and beyond opposing admission quotas against Asian Auerican
applicants, Congressman Rohrabacher indicated his inteution to
use House Concurrent Resolution 147 as a vehicle to show that
Anerica had made a mistake on affirmative action programs to
assist other minority group members. Tha Asian American Task
Force cannot and will not be party to any legislative proposal
that seeks to undermine and destroy equal educational
opportunities for racially disadvantaged groups in America.

For five years now, with considerable support from the Asian
American community, the Asian American Task Force has worked
diligently to oppose unfair admission policies and to recommend
changes that will treat Asian American applicants equally,
especially those who are low-income and non-native speakers of
the English language. Given the diversity in admission policies
and procedures from one university to another, the Asian American
Task Force has been very careful to examine admission practices
on a specific university campus as they affect Asian American
applicants and others.

Every university or college has its own elaborate set of
admission policies, standards, preferences (by no means based
solely on race), and procedures. All universities and colleges,
however, are required to comply with civil rights laws and the
U.S. Supreme Court decision in the Bakke case which sets forth
guidelines for developing legitimate student affirmative action
programs. To detect wrongdoings by any one university is no
simple matter. To undertake a sweeping investigation on many
universities simultaneously, the kind proposed by Congressman
Rohrabacher, is both impossible and irresponsible. Political
grandstanding can never be a substitute for obtaining justice for
unsuspecting victims and for fashioning admission policies and
procedures to provide lasting protection of Asian American
applicants.

The Asian American Task Force initially spent an entire year
investigating and documenting unfair admission practices before
it issued its report in June, 1985. It then encouraged and

P
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Page 4. Testimony of Henry Der before House Comnittee on
Education and Labor, November 28, 1989.

nonitored three other major reports: 1987 California Anditor
General's A_ Review o irst- dmissions ._Asjans and

Caucasjans at UC Berkeley, 1989 Report of the Specjal Commjttee
S an issions of the Berkeley Divi

on_Asjan Aperican Admij: sion of the
Academic Senate, 1979 Report of the chancellorx's Advisory
] i erjc S. In addition, the Asian

American Task Force held numerous neetings with university
officials and provided expert testimony to state legislative
oversight cormittees.

The painstaking commitment to and process of investigation
and dialogue by the Asian American Task Force contributed
substantially to the May, 1989 Report eshman Admissions

eley: olicy for the 's by the UC Berkeley
Acadenic Senate Committee on Admissions and Enrollement, chaired
by Professor Jerome Karabel. The Asian American Task Force
embraces the ten well-articulated principles cited in the Karabel
Report and applauds its recommendations for moxre fair, open and
accountable policies and procedures. In specific, the Asian
American Task Force notes UC Berkeley's comnitment to treat
econonically-disadvantaged Asian American applicants fairly and
its reaffirmation to “maintain its student affirmative action
program for underrepresented minority students.

Based on published statements, the Asian American Task Force
has reasons to conclude that Congressman Rohrabacher has misused
the complaints of the Asian American community with respect to
the university admission controversy and that his proposed course
of action or remedy is inconsistent with the law of the land with
respect to affirmative action prograns for underrepresented
ninority students.

As a racial minority group, Asian Americans are painfully
aware of the lasting, harmful effects discrimination has upon its
victins and of what must be done to correct historical and
current injustices. Like other racial minorities, Aasian
kmericans were victims of discrimination by the 1leading
universities and colleges before the civil rights novement of the
1960's. Very few racial minorities, including Asian Americans,
could get their feet into the door of these prestigious colleges.
Also, 1like other racial minorities, Asian Americans have
benefitted greatly from civil rights laws, not the least of which
are the affirmative action programs designed to dismantle unfair
barriers and rectify past injustices in university admission
processes. Even though Asian Americans are no longer protected
by student affirmative action programs, in the 1970's, Asian
Americans benefitted from them to gain access to these colleges.
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Page 5. Testimony of Henry Der before House Committee on
Education and Labor, November 28, 1989.

Accordingly, the Asian American Task Force opposes any
admission policy that favors whites and disfavors Asian American
applicants so as to maintain a floor through which non-minority
students will not fall. The Asian American Task Force strongly
supports affirmative action programs for underrepresented
minorities as cir reaffirmation to the national necessity to undo
past racial injustices. We will not tolerate any attempt to use
the 1legitimate struggle of Asian Americans against unfair
admission practices as a pretext to dismantle affirmative action
programs sanctioned by the U.S. Supremre court.

The U.S. Department of Justice and the U.S. Departnent of
Education's office for civil Rights have the prinary
responsibility to enforce Title VI of the cCivil Rights Act of
1964, to ensure that no institution of higher 1learning is
permitted to practice racial discrimination, and to secure
compliance by universities and colleges with the Bakke decision.
However, the Asian American Task Force Opposes Congressman
Rohrabacher®s attampts to re~interpret civil rights laws and U.S.
Supreme cCourt decisions. We object to the manipulation of two
major law enforcement agencies and of the underlying concerns of
the Asian American community to satisfy what is largely a
partisan political agenda to eliminate affirmative action
prograns across the board. Civil rights advocates and
organizations have wisely turned a deaf ear to his attempt to use
Asian Americans to subvert the law of the land.

Unless cCongressman Rohrabacher fully discloses the true
intent of nis proposed public hearings, the Asian American
comnmunity has no legitimate reason to participate and all civil
rights organizations should oppose openly his largely political
partisan agenda to destroy affirmative action prograns. The
Asian American Task Force calls on the U.S. cCongress and

President George Bush to disassociate themselves publicly with

the position of Congressman Rohrabacher.
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UNITED STATES DEPARTMENT OF EDUCATION
OFFICE OF THE ASSISTANT SECRETARY FOR CIVIL RIGHTS

JAN 16930

Honorable Augustus F. Hawkins
Chairman

Commitice on Education and Labor
U.S. Housc of Representatives
Washington, D.C. 20515

Dear Chairman Hawkins:

1 appreciated the opportunily to meet with you and members of the House Cummultee on
Education and Labor on November 28, 1989, to present information abowt the upeiations of
the Office for Civil Rights (OCR) and to address your concerns. As promiscd a1 the heanng, |
am sending you OCR’s response to cach of the major findings and recummendations ot the
*Committee on Educauon and Labor Staff chon issucd in December 1988, The repurt s
findings and recx are J a\ the top of cach page, followed by OCRs
response.

|

As I noted in my testimony on November 28, we determined that the repont shoukd be
considered at the same time as the comprehensive management review process that OCR had
alrcady scheduled and begun.  The report’s findings were useful in directing yur aitention to
certain arcas during the review. As a result of the information we gat* red, it has become
clear that there are refinements that can be made to help improve OCR's enfurwement citurts.
A summary of the information we obtained dunng the comprehensive management roview -
included. where appropriate, in the response to each finding.

However, it is also clear that many of the report’s criticssms are inaccurate or muleading. The.
report does not accuratcly take into account the cffects on OCR of caitam major 1oga” changes
(c.g-, the. Grove City decision, the Civil Rights Restoration Act, and Adams case duadliae), i
does it display a sound undcrslandmg of OCR’s cnforeement procedures. For examp'e. o

ludes from the distribution of complaints that OCR lias not vigoruusly cafurced the nghis
uf women and minoritics, when in fact OCR has no contro! over the kinds of complamis tha i
receives. Other uses of statistics in the report are similarly flawed.

Finally, onc significant issuc raised at the Fearing that is sot directly answered i our attached
response is whether OCR has suflicient resources (o carsy out its musston. Our agproach in the
past has been to work within the budgets we have been given and to put forth our best Jtons
to complete all required activitics cfficiently and cffcctively. We have not yut wmipleted the
wez,sment of our FY 1990 workload in comy with the budget available to us. Howewer,
when we do, we will then determine what actrvities OCR will carry out beyund thase rpred
by statutory mandatcs, such as complaint investigations, monitormg, magnet suiwl reviews,
methods of administration feviews, and higher cducation descgicgation reviews. Duning my
tenure as Acting Assistant Sccrctary, OCR has used all the funds provided to it. OCR aill
continue to use all the available financial resources allotted 10 it, as well as scarch for more
efficicnt and cffective ways to carry out its mission. You will note that there was an 1nrease in
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OCR’s FY 1990 budget over FY 1989. This clearly reflects this Admmistration’s continued
commitment to enforce the civil rights laws.

It has become clear that we are at a significant point in the history of cvl nghts enforcement
and necd new ideas, new solutions, and rededicated energy to ensure that we build upon our
past gains. The Sccretary and the Department arc fully commutted 1o the enforcement of civil
rights laws and we are convinced that OCR has the dedication, talent, and will to mamtain and
improve upon its successful performance.

Sincerely,

\éill(ia]ml.s

Acting Assistant Sccretary
for Civil Rights

Enclosure

Aruitoxt provided by Eic:




304

.

Orrice ForR Cvir. RiGHTS
RESPONSE TO THE
CoMMITTEE ON EDUCATION AND LABOR STAfF REPORT
ENTITLED
INVESTIGATION OF THE CiviL RiGHTS ENFORCEMENT ACTIVITIES
oF THE OFrice FOR CiviL RiGurs
U.S. DEPARTMENT OF EDUCATION

100t CoNGREss, SEcoND SessioN (DecEmBER 1988)

ERIC 309

’




305

OFFICE FoR CviL RiGHTS
RESPONSE To THE
. CoMMITTEE ON EDUCATION AND LABOR STAFF REPORT
b ENTITLED
INVESTIGATION OF THE CiviL RIGHTS ENFORCEMENT ACTIVITIES
oF THE OFFICE For CiviL RIGHTS
U.S. DePaARTMENT OF Epucation
1007 CoNGRESS, SECOND Session (DECEMBER 1988)

Table of Contents

Section I Page
Background 1
OCR’s FY 1989 Management Reviews 1
Follow-up to the Management Reviews 3

Section IY -- Responses to Major Findings
Major Finding #

1 Enforcement of Civil Rights Laws 5
a. Complaints
b. Age- and Race.Based Cases
¢. Compliance Reviews
d. Violations Corrected Letters of Findings

¢. Compliance Review Closures

f. Administrative Enforcement/Referral to Department of Justice

g Time Frame Compliance

h. Increase in Withdrawn Complaints
2 Budget/Staff Reductions 13
3 Lapses to Treasury 15
4 Drop in Fulltime Equivalent Staff 16
5  Impact of Grove City 17
6  Data on Reccipt of Federal Funds 18
7 Interpretation of Adams Time Frames 19
8  Scope of Issues 20
9  Complainant Withdrawals/Clarification of Allcgations 21
10 Logging Complaints on Following Monday 22
11 Headquarters Approval of Violation Letters of Fiudings a3
12 Number of Violation Letters of Findings Approved by Headquarters 24
13 Issuance of Policy Directives 25
14 Legal Decisions Reduced to Writing 26
15 "Off Limits" Issues 27
16  Use of Intent Standard ) 28

o 310, ...
ERIC o

Aruitoxt provided by Eic:




306

Page 2 - Table of Contents

Section II -- Responses to Major Findings (continued)

Major Firding #

17
18
19
20
21

22
23
24

Technical Assistance

OCR's Presence in the Communitics

Outreach to Hispanic Community

Monitoring

Number of Compliance Reviews Compared with Office of Federal
Contract Compliance

Quality Assurance Program

Training

Computerized Data Management System

Section III -- Responses to Recommendations

Recommendation #

O

ERIC

Aruitoxt provided by Eic:

Compliance Reviews

Work Product Requirements/Layers of Approval
Centralized Recordkeeping System on Federal Financial Assistance
Case Processing Time Frames

Time Frames Bascd on Business v. Calendar Days
Discontinuation of Violations Corrected Letters of Findings
Issuance of Violation Letters of Findings

Distribution of Policy Directives

Technical Assistance

Monitoring

Quality Assurance Program

Higher Education Descgregation

Training

Staff/Computer/Other Equipment Needs

Amending Title VI Regulations

Data Needs and Collect;. n Capabilitics/fCommunications Between Regions

and Headquarters
Committee Request for General Accounting Office Audit
Issuance of Age Discrimination Act Regulations

Page

29
30

32

33
34
35
36




O

ERIC

Aruitoxt provided by Eic:

307

Orrce ror Civil Ricuts
RESPONSE:TO THE
CoMMITIEE ON EpUCATION AND LABOR STAFF REPORT
ENTITLED
InvesTiGaTion oF 1L CviL. RIGITS ENFORCEMENT ACIMITIES
oF TiE OFfFIcs For Cival RiGirs
U.S. DEPARTMENT OF EDUCATION
1001 CoNGRESS, SECOND SkssioN (DECEMBER 1988)

Section L.

Background

In December 1988, the Office for Civil Rights (OCR) received the final version of the Stalf
Report (Report). For several months before that date, OCR had been considening a com.
prehensive management review process that would look i depth at regiunal and headyuarters
operations. In November 1988, those plans were put into place. OCR carefully considered ail
of the findings and recommendations in the December 1988 Repurt as it conducted 1ts
management review process.

Set forth below as part of Section 1 is an overview of OCR's management review process and a
summary of the follow-up activitics. Section II of this document provides OCR's detailed
responses to the Major Findings of the December 1988 Report. Secuon IH sets forth OCR's
responscs to the Report’s recommendations.  The Commutt..c's findings and recommendatons
are presented at the top of cach page, followed by OCR's response.

OCR'’s Management Reviews

In December 1988, OCR initiated an extensive evaluation of ity management operanons. A
tcam of senior regional and headguarters managers conducted womprehensive reviews of the
management and program operations of the 10 regional offices and of the headyuarters office
operations. The management reviews were initiated by former Assistant Scoretary LeGree S.
Danicls, as a follow-up 10 her visits to OCR's regional offices carlier in the year, and as a result
of her interest in identifying and addressing any arcas where regional operatiuns cuuld be
cnhanced. .

The major findings and issucs identified by the regional Management Review Team are as
follows:

A.  The Team was pleased with the overall commitment 1o the work of OCR exhibited
by the Regional Directors and regionat stafl. OCR's regional offices as a whole arc
managed by energetic and dedicated people, most of whom work muany cxtra hours
to ensure the goals and objectives of the Office are met. Regenal managers have
a wealth of experience and knowledge on programmatic and management issucs
within OCR. Their views should be solicited and considered on all significant
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decisions alfecting Regional office work and particularly in the resulution of issues
arising from the work of the Team.

The Team found that OCR?s systems to cnsure integrity in case processing are in
placc and being implemented by all regional offices. Overall, the quality of case
investigations is very good, as reflected in casc files and letters of findings (LOFs).
Conscicntious and successful cfforts are being made to meet OCR's Investigation
Procedures Manual (IPM) requirements in all 10 regional offices.

Some of the "mntegrity” systems should be re-cxamined and substantially revised.
Portions of the Quality Control/Casc Assessmient program are redundant, the
program nccds reconceptualization. The Uniform Management Systeas Procedures
(UMSP) arc mecting the purposc for which the system was established, but should
be further refined to climinate some duplication and excessive recordkeeping
requircments.

Regional productivity, as reflected in the rates for mecting duc dates and closing
complaints, is very high in all of the regions. Howcever, the morale of regional
managers is affected by such factors as an increasing workload, the pressure to meet
100% of case processing time [rames, the rigidity of current case processing time
frames; the extensive leve's of review of work products, the lack of flexibility in
many case processing prowcdures, the insufficient time to do complex comphiance
reviews or (o participate in training programs; the numecrous reporting and
administrative requircments, and the age and condition of cquipment. In gencral,
regional managers fee! that they have little control over their workload, imited
planning opportunitics, and virtually no discreticnary time for staff developni..nt
activitics.

The above concerns arc symptomatic of scveral larger issues that must be addressed
and resolved to enhance substantially the operations of the regional offices, and to
increase significantly job sansfaction for regional managers and staff. The Team's
evaluation of information obtained dunng the regional reviews raised questions that
pointed to the following overriding issucs:

1. whether OCR has clearly defined the programmatic goals and objectives it
expects to sccomplish as an office and the role cach of the program activitics
should have in mccting those goals and objectives;

2. whether the current regional office organizational structure is the most
cfficient and cffective way of carrying out OCR's goals and objectives,

3. whether OCR has sufficicntly recogmized the importance of the relatwunship of
long-range development of human resources to increased productivity, c.g.,
increased innovation, improvement in work quality, anu improved morale,
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4. whether OCR's procedures for case processing are sufficiently flexible to allow
regional managers to apply their expertise ana discretion 10 improve the
cificiency of regional operations, while ensuting a high-quality work product,

5. whether OCR has clearly defined the relationship betrvcen headquarters and
the regional offices, including the arcas where headquarters is to provide a
support function to regional offices, the arcas where headquarters carrics out
a dircctive or oversight function, and the role cach headquarters unit has with
regard to cach of these functions; and

6. whether OCR has clearly identificd the short- and long-term technological
needs of the regional offices in terms of automated data processing hardwate,
software, tsaining of stafl to use technologically sophisticated cquipment
(hardware and softwarc), and cffective maintenance of such cquipment, and
whether the current OCR technology plan is consistent with regional office
needs.

Follow-up to the Management Reviews

Following the regional management reviews, OCR took smmediate ation 1o issu¢ new guidance
10 improve OCR's compliance review program, including instructions to the regiunal offices to
conduct additional reviews of expanded scope and to increase the percentage of Title VI
compliance reviews. OCR also established several work groups compnsed of regronal and
headquarters managers and instructed them to develop proposals and recommendations for
addressing the significant issucs identificd by the Management Review Team.  Eauh wotkgroup
made presentations to OCR's sen’or managers on these and other ssues in a week-long
management Roundtable in late October and carly November 1989. OCR 1 now in the
process of implementing thuse recommendations where consensus was reached duning the
Roundtable and is continuing to develop the others (such as revision of the Invesugation
Proccdures Manual and modification of the Quality Control/Case Assessment program).
Another major follow-up activity to the regional management reviews was extensive cffurt
related 1o regional workload planning for IY 1990, The total regonal work luad has now been
idertificd and 2 complete assessment has been made of the wurk actmities W be awumplished
in FY 19%0.

In uddition, the Management Review of OCR's headquarters uperatiuns has wuntificd a fange
of issues and recommendations. OCR intends 1o give high prionty to making appruptiate
changes based upon the recummendatons. A majur priunity identificd by OCR fur smmediate
follow up is the development of a strategic planning capability in OCR to cnsuic that the
tesources of the agency arc always directed to esseanial activities of the tughe  puonty. OCR
continues to investigate complaints, carry out a wide vty of comphance actvitics, and
complete the numerous other activities related to its mission.
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Section II. Responses to Major Findings

OCR’s response 1o cach of the Major Findings 1n the Report is provided in this section.
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MAJOR FINDING

1 A review of OCR’s case processing statistics reveals that the agency has not vigorously
enforced laws protecting the rights of women and minorities in education since 1981,

(a) Fifty-cight percent of complaint investigations closed between Fiscal Year (FY) 1983
and FY 1988 were concluded with a finding of "no violation® of civil rights statutes.
During FYs 1981-1988, OCR initiated 9,768 complaint investigations, the majority of
which related to handicap discrimination. Only 15 percent of the complaints involved
race discrimination allegations, 17 percent related to gender discrimination and 3 percent
to national origin discrimination.

.lll...‘ll..‘....l............'.l..l.....l.l..l.‘.l........l......l............

The cvidence does not support this finding. OCR has competently enforced laws protecting the
rights of women and minorities in education. All complaints are processed 1n accordance with
sound procedures and appropriate legat standards of proof. All complaint investigations are
thoroughly reviewed by regional managers and legal staff, and cach case file is reviewed and
approved by the chicf regional civil rights attorney, ensuring its legal sufficiency.

OCR has no control over the kinds of complaints'it'receives or the merits of those complaints.
Complaints alleging diserimination on the basis of handicap outnumbered complaints alleging
otlict iypes of discrimination in each fiscal year since 1981. OCR also received many
complaints that alleged discrimination on multiple bases, ¢.g., race aad handicap, which were not
included in the figures cited by the Committee. Furthermore, OCR’s jurisdiction was
substantially imited for more than 4 of the 8 years covered by the Report because of the
Supreme Court’s decision in Grove City College v. Bell, 465 U.S. 555 (1984). Durning that
period, OCR jurisdiction was easily established in clementary and secondary special education
programs because of the large number of school districts that receive Department of Education
funds under the Education of the Handicapped Act. The Grove City decision made 1t difficult
for OCR 1o enforce its statutes in other areas of edcuation. The 1988 Civil Rights Restoration
Act eliminated the jurisdiction limitations imposed by the Grove City decision.

Attached arc four Tables (Tables 1-4) providing updated information on complaint receipts
between FY 1981 and FY 1989, including data on the basis of the alleged discimination, data
on complaints in which OCR initiated investigations, and data on findings made n the
complaints investigated during that period.

FRIC 316

Aruitoxt provided by Eic:




312

MAIJOR FINDING

1. (b) While handicap- and sex-based complaint investigations were the most likely to be
closed with a finding of "violation corrected,” age- and race-bascd complaint investigations
were the most likely to be concluded with a finding of "no violation.” Since OCR was
established as a result of the passage of the Civil Rights Act of 1964, which was originally
intended 10 address the problem of race discrimination, OCR’s failure to devote adequate
altention to racc-based complaints constitutes a violation of its mandate. As the clderly
population relics upon the national government to protect its rights as well, it is no less a
travesty for OCR to resolve age discrimination complaints with a finding of "no violation®,
if indeed the complaints filed were meritcrious.

S00 4000005000500 000000000003080000000000300080005000000000000000000000000000000

The facts do_not-support-this'finding. No complaints arc ever ignored by OCR. OCR devotes
thec same amount of attention to race- and age-based complaints as it to does complaints filed
under Section 504 or Title IX. As noted previously, all complaints are processed in accordance
with the same procedures and appropriate legal standards of proof. All cases are thoroughly
reviewed by regional managers and legal staff, and each letter of findings (LOF) is reviewed
and approved by the regional Chief Civil Rights Attorney, ensuring its legal sufficiency.

OCR has no contiol over the merit of complaints, and the percentage of complaints with
violations may change over time or vary by type of complaint. For example, the high per-
centage of sex-based complamts that resulted in findings of violations may be attributed in large
part 1o the fact that a smgle complainant filed nearly 1,900 complaints between FY 1981 and
FY 1989 alleging discrimination in the administration of student health insurance plars at
postsecondary education institutions. OCR found that a significant number of postsecondary
institutions were discnminating on the basis of sex in their provision of student health insurance
plans. As a result of OCR'’s cnforcement efforts, this compliance problem has been virtually
cradicated nationwide.

ERIC ’
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MAJOR FINDING

1. () The number of compliance reviews initiated between FY 1983 and FY 1988 appears
generally to be in decline. The majotity of reviews initiated addressed issues of handicap
discrimination. Only 162 of the 1,378 revicws conducted during those years involved race
discrimination issues, and 46 related to national origin discrimination. Two-hundred
cighty-three reviews involved gender discrimination.

..........................................'..........g.g{......................"“ -

OCR compliance activities, including higher education descgregation, making eligibility
determinations of applicants for grants under the Magnet Schools Assistance Program, and
assessing implementatior of vocational education Methods of Administration plans, involve
significant Title VI compliance and enforcement cfforts. The Report fails to take into account
these efforts.  Also, OCR’s ability to conduct 2 higher number of compliance reviews is directly
related to its increasing complaint receipts and the heavy workload engendered through
numerous other required compliance activities, including monitoring, making eligibility
determinations of applicants for grants under the Magnet Schools Assistance Program,
Vocational Education Methods of Administration reviews, and higher education desegregation
reviews. Although the number of compliance reviews initiated by OCR increased in FY 1988
10 247, OCR was able to initiate only 138 reviews during FY 1989 (Table 5) because of a
significantly higher complaint workload since passage of the Civil Rights Restoration Act.

Following completion of the regional management reviews, OCR underwent an extensive
planning process to determine its workload priorities und available staff resources for FY 1990
compliance activities. Indications are that the continued expected increase in the complaint
workload and a greater emphasis on monitoring, critically needed staff development, and

conducting a larger number of complex compliance reviews, will result in conducting from 105
t0 128 compliance reviews in FY 1990,

With regard to the types of compliance reviews OCR has condurted, the Report does not
accurately reflect the number of complianice reviews that addressed race, national origin, and sex
discrimination issues because multiple jusisdiction reviews were not factored in. Tables 6 and 7
preset data on the bases addressed through compiianice reviews conducted between FY 1983
and FY 1989 (automated data are not available for FY 1981 and FY 1982). In addition, many
Section 504 and Title IX reviews result in corrective action that affects large numbers of
minority students. For example, OCR’s enforcement action against the Chicago Public Schools
under Section 504 resuited in a corrective action plan that assisted the high percentage of
minority students, as well as nonminority students, in the District’s special education program.

On August 30, 1989, OCR issucd additional guidance 1o assist the regional offices in cffectively
planning and carrying out substantive compliance reviews addressing a broad range of issues.
On the basis of the information submitted in regional compliance review plans, 1 is clear that
the regions are planning to increase substantially the percentage of Title VI reviews that they
will be conducting in FY 1990,




MAJOR FINDING

1. (d) Since 1981, OCR’s policy has been to close most of its complaints and compliance
reviews in which violations of the law have been found by means of a Letter of Findings
(LOF) indicating that the violations cited have been corrected even when the recipient
school district has only promised that it will take action t0 correct the violations. During
FYs 1983-1988 (May 5, 1988), OCR closed 40 percent of all investigated complaints and
72 percent of all compliance reviews with a “violations corrected” LOF.
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The assumption on which this finding is premised - that it is inappropriate for OCR to
negotiate voluntary cortective actions when a violation has been found — is incorrect Each of
the civil rights statutes that OCR enforces requires OCR to engage in voluntary negotiations to
achieve compliance. Since 1981, OCR has used violation corrected LOFs as an cfficient and
cffective complaint processing procedure.. A violation corrected LOF obtains the same legal
remedy as would be obtained by issuing a violation LOF and then obtzining corrective action.
Further, pre-LOF settlements obtain appropriate remedies much sooner than can be obtained
post-LOF, where the parties arc forced into adversarial positions. AN regional offices are
required to ensure that a violation corrected LOF states that a violation has occurred and that
appropriate remedial action to correct the cited violation has been agreed upon by OCR and
the recipient. ‘The terms of a corrective action plan must be stated in writing and must include,
at a minimum, the specific acts or steps the recipient will take to make policy or procedural

--changes to correct the violation; the timetable for implementing the remedy; and a description

-and timetable for-submission of documentation that the recipient will provide as the remedy is
implemented. All corrective action plans submitted by recipients are carefully reviewed and
approved by the-regional legal staff and the Chief Regional Civil Right Attorney to ensure they
mect appropriate legal standards. Furthermore, corrective action plans accepted by OCR are
monitored 10 ensure implementation and oll.monitoring activities are doaumented in the case file.
If a recipient fails to take the agreed-upon.cosrective action, OCR will issue a new LOF and
take whatever enforcement action may be needed to bring the recipient into compliance with
the law.
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L. (¢) During the same period, OCR closed 99 percent of its compliance reviews by cither
finding no violation or reaching a scttlement prior to issuing a Letter of Findings.

........................................-...0..........................t.......

‘This finding is misleading in combining findings of no violations with findings of violations in -
which voluntary corrective actions have been.negotiated. The-two-are fundamentally different.
Most of-the violations found in OCR’s compliance revies are resolved pre-LOF and result in
violation comrected LOFs. Corrective action & secured and in a timely fashion. The corrective
actions obtained through pre-LOF negotiations are in no way inferior to corrective actions
obtained through adversarial proceedings and sccure the appropriate remedies for beneficiaries
much soones. As noted carlicr, a violation corrected LOF states that a violation has occurred
and that appropriate remedial action to correct the cited violation has been agreed upon by
OCR and the recipient. All corrective action plans are reviewed and approved by regional
legal staff and the Regional Chief Civil Rights Attomey to ensure that they meet appropriate
legal standards.  Furthermore, corrective action plans acccpted by OCR are monitored to
cnsure implementation.

The phrase “reaching a settlement” also is misleading. OCR obtains corrective action for all
violations of the law. All corrective action plans must satisfy the legal standards established by
the statutes and regulations enforced by OCR. Violations were found in 41 percent of the
complaints OCR investigated between FY 1981 and FY 1989 and in 72 percent of the
compliance reviews initiated between FY 1983 and FY 1989 (Table 8). [OCR does not have
automated data on the number of violations found in compliance reviews conducted in FY 1981
and FY 1982] In most instances, compliance reviews caver broader discrimination issues than
complaints and often affect significantly larger numbers of individuals than complaint
investigations,
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1. (§) If voluntary comphance cannot be sccured, OCR may pursuc enforcement through
administrative fund termination proceedings or by referring the casc to the Department of
Justice. In FYs 1981-1988, however, OCR instituted only 40 administrative enforcement
actions, 22 of which were instituted in 1984. Only 24 cases were referred to the
Department of Justice for enforcement.

The Commuttee’s finding addresses enforcement only in its narrowest scase, that of formal
admnstrative itigation.  Regardless, the actual number of such proccedings is not a measure of
OCRs cffecteness. The goal of cwil rights enforcement is to achieve compliance with the
civil nghts statutes and tastitute enforcement proceedings only when efforts at voluntary
compliance fail. All of OCR’s wnvestigative and negotiation cfforts are part of a process to
ensure that the cwvil rights laws arc enforced. A thorough investigation and an cflective
scttlement agreement that result in compliance with the law are as cflective in achicving that
objective as initiating lengthy formal proccedings.
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1 (g) On a positive note, the number of complamts missing at least one Adams ume frame
has declined on an annual basis since FY 1984. It is not clear, however, whether these
data have been affected by the reported efforts of some regional offices to "backdate” the
time spent in processing complaints, or whether these cases were closed with mimmal,
inadequate investigations in order to meet the time frames.

O r e s0s00 a0 00a00 a0ttt sttotosenettstotestsestortestttosceosssesettessseseses

OCR has increased its rate of meeting all case processing ume frames. from.78.percent-in
T TTFYT19840 95 percént in'both FY 1988 and FY 1939 (Table 9). The pereentage of nme
frames met for LOFs has also remained very high duning the past 2 years, 91 percent of LOF

time frames were met in both FY 1988 and FY 1989.

OCR's significant increase in mecling its case processing time frames 15 in no way connected lo
the small pumber of case documents that reportedly were "backdated” in 1986. After the
apparent problem with “backdaling” of documents was identificd i an extremely small pumber
of cases (through internal audit in 1986), 2 memorandum entitled "Signing of Documents” was
transmiticd 10 all OCR stafl on March 4, 1987, addressing the significant ethical responsibilities

. involved in the preparation and approval of documents issucd by OCR. No nstances of
“backdating™ have been identified since that time. The Management Reviews found that OCR’s
integrity systems are in place in every regional office and arc bemg carnied out. (These
integrity systems include the Quality Control/Case Assessment program and the Uniform
Management System Procedures.)

The Management Revicws of regional operations in FY 1989 determined that regional offices
have maintained a high quality of case work while meeting the time frames and that this
substantiai effort has occurred within the context of an increasing complaint workload and an
increased workload in 2 number of other arcas. The implementation of improved case
management techniques contributed to this progress. Regional managers and staff aiso have
worked excessively long hours, delayed annual leave, and made numerous other personal
sacrifices.
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MAJOR FINDING

1. (h) Complaints closed because the complainant withdrew the cumplanits appear o have
riscn sincc FY 1982

CO0LOONG000000000000ITOIIORIEE 000000 sOOtOItItttOOsOrIrtIItirsoeetesetssesssesss

This statement is incorrect. The percentage uf complaunis that were withdrawn without bencfit
to the complanant has rematned relatively constant (i.c., approximatcly 4 percent) sine

- FY i931 (Table 10). Similarly, the percentage of complaints that were withdrawn after change
was achicved that benefited the complainant (e.g., thivugh the Early Complaint Resolution
process) has remained relatively constant (i.c., an average of 11 percent) (Table 11).
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MAJOR FINDING

2. During the period FY 1982 through FY 1988, the Reagan Admunstration sought major
budgetary and staff reductions for OCR, arguing that it could *do more wuh less.” In 1982,
$51 million were requested by the Administration. Since then, the agency's budget
recommendations have significantly declined. By FY 1989, OCR’s budget request was
only $41 million.

CO0O 0000000000t E0000000000000E000O0000ItItEeettteeeetitteiteeiIetereeeseeeeese

The Report-is correct in noting that the overall budget requests for OCR have decreased since
1982, however, five of the nine budget requests since 1982 represent increases over the requests
for the preceding ycars. The budget cstimates transmitted to Congress for fiscal years 1983,
1984, 1987, and 1989 represented decreases from the budget estimate for the unmediately
preceding fiscal year. The five remaining estimates (fiscal years 1982, 1935, 1986, 1988, and
1990) represented increases. In addition, for 4 of the 8 fiscal years from FY 1982 to FY 1989,
Congress appropriated funding that was less than the amount requested in the President’s
Budget.

The FY 1990 President’s Budget Request of $45,178,000 for OCR was an increase of 8.5
percent over the FY 1989 funding level of $41,635,000. The FY 1990 appropriation of
$44,572,000 is an increase from the receding fiscal year. This will provide OCR with more
opportunities to handle increased complaints and compliance reviews. The following table
presents data on appropriations, staffing, and selected workload for FYs 1981-1989.
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Table of Appropriatious, Staffing, and Selected Workload

Employment FTE Complaints Compliance
FY  Appropriation Ceiling * Usage On Hand * Rev. Starts
1981  $46,915,000 1,098 1,099 4,940 138
1982 45,038,000 1,026 978 3,457 208
1983 44,868,000 970 941 3,137 287
1984 44,396,000 1,046 967 2,778 220
1985  45,000,000° 970 913 3,056 288
1986 44,580,000 907¢ 843 3,669 197
1987 43,000,000 840 807 2,851 240
1988 40,530,000 820 808 4,194 247
1989  41,635,000° 820 789 4,631 138

'For FY 1981 and FY 1982, these numbers Tepresent full-ume permanent staff positions, the figures
for FY 1983 through FY 1989 rcp full-time equivalent staff positions.

*Includes current year complaint reccipts and complaints pending from the previous fiscal year. Data
for FY 1985 through FY 1989 liave been updated.

*The FY' 1985 funding level of $45,000,000 included $420,000 that was reserved from obhigation und ¢r
Scction 515 of the Treasury-Postal Service Appropriations Act of 1985,

*The Justifications of Appropriation Estimates for the Committecs on Appropnations, FY 1986, ED
(Vol. 1i), revised the FY 1985 staffing level for OCR to 907,

*The FY 1986 appropriation of $44,580,000 included $945,000 that was rescrved from obligation under
Section 515 of the Treasury-Postal Service Apprupriations Act of 1986 and $1,876,000 that was withheld
to meet the requirements of the Balanced Budget and Emergency Deficit Control Act of 1985.

“Tne Justifications of Appropriation Estimates for the Commuttces on Appropnauons, FY 1987, ED
(Vol. 1I), revised the FY 1986 staffing level for OCR 1o 860. However, the Department subsequently
increased OCR's FY 1986 ceiling from 860 to 870,

*The FY 1987 funding leve! of $43,000,000 included $4,000 that was withheld to mect the requircments
of the Supplemental Appropriations Act of 1987.

*The FY' 1988 funding level of $40,530,000 included $154,000 that was wathheld from obligatton to meet
the requirements of Section 512 of P.L. 100-202, a full-ycar continuing resolution.

*The FY' 1989 appropriation of $41,635,000 included an adjusted appropniation of $40,845,000 and a
supplemental appropriation of $790,000.
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3 Despite such budget cuts, OCR has failed to expend all of the montes allotted 10 it and has
allowed between .4 percent and 6.1 percent of its annual appropnaton to lapse to the U.S.
Treasury.
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Over the last scveral years, the amount of lapscd funds has decreased stcaddy. Department
accounting records showed an uncxpended balance of $62,000 as of the last Jday of FY 1988.
Updating of the accounting rccords during the {ollowing months resulted 1n a zcro balance for
FY 1988. Similarly, for FY 1989, OCR anticipates that all or ncarly all funds will be expended
when all transactions involving FY 1989 funds arc completcd.
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4. The number of full-tine-equivalent (FTE) OCR emp.uyces has drasweally dropped i recent
years, froni 1,099 employees in FY 1981 to 820 in 1988. OCR has therefore, lost
approximately 25 percent of its staff sincc 1981,
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Following the passage of the Civil Rights Restoration Act, OCR has expenicnced an increase in
casc workload. Although OCR’s stafl has been reduced since FY 1981, OCR has continued to
process complaints in an increasingly timely manner and carry out a range of comphance
activitics, such as monitoring recipients’ compliance with corrective action plans, conducting
substantive compliance reviews on a varicty of issues, monitoning states’ comphance with their
approved higher education descgregation plans, evaluating states’ comphiance with their
vocational cducation Mcthods of Administration plans, detcrmimng the cumpliance chgibiy of
school districts to receive Magnet Schools Assistance Progiam funds, and dehvenng teohmial
assistance to recipients and beneficiaries.

During the hearing, I indicated that I would provide data on OCR’s FIE figures dunng the
past few menths. The table below presents the data requested:

Date
8/26/89
9/23/89
10/21/89
11/18/89
11728789
12/31/89

FTE
787
785
768
800
801
820

Noic  After September 30, 1989, these data represent pryjected annuahized FTE for FY 1990,
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5 The Grove Ciny v. Bell decision, handed down by the US. Supreme Count i March of 1984,
had a devastating impact upon OCR’S enforcement effort, Numerous cases were cited by
the regional sffice stafl, in which complaints of discimination could not be inveshigated
because OCR lacked jurisdiction over the program o actwaty recaving Federal financiat
assistance.  In FYs 1984 through 1986, OCR closed in whol or i part 674 complant
investigzidons and 88 compliance reviews because of Grue Cuy's imitations, and nmrowed
the scope of 72 compliance reviews. The Grove City Jeciston has sinee been supetis]eded
by the Congress' override of the President’s veto of the Civil Rights Restoration Act 1n
March of 1988,

B0 000000000000 00000000000000000000000000800000000000000000000000000000000804

During the 49 months in which the Grove City decision was in effect, the pereentage of
complaints that were closed bec.use OCR lacked jursdictivn increased substanually, partcularly
in the area of postsesuwamy education (Table 12). Howcver, the lunuations on OCR's
jurisdictional autho ity impe.cd by the Grove City decision were climinated with passage of the
1988 Civil Rights Restoration Act. The Act was not retronctive, it apphed only to complants
of discrimination that ceurred after March 22, 1988, the datc the Act was passed. On April 7,
1988, OCR regional offices contacted all complainants whose complaints were closed or
narrowed because of Grove City limitations. The complainants were advised that, of they
believed the discrimination alleged in their previous complaints continued 10 occur er her
occurred again after March 22, 1988, they should inform the regional office.  Of the complants
thar had heen closed or narrowed because of Grove City limuatons, 521 complamts were refiled
with OCR, including 431 from a single complainant,
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6 Exacerbating the effect of Grove City was the fact that the Deparument of Education had no
reliable data on the actual allocation of Federal funds awarded by it 10 the recipent
institutions. In most instances, OCR staff had to ask the school districts to mform them
as to which programs or activitics received the assistance.  Staff recewved no guidance
from headquarters regarding the available data for tracing the allocation of Federal funds.
Consequently, the time required 1o trace the funding to the specific program or activity,
and thereby, to establish jurisdiction, would often absorb 45 or more days, scverely
lessening the time remaining to investigate and resolve a complaint.
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The Department of Education maintains Federal financial assistance mnformation 1n two primary
tecordkeeping systems that assist OCR stafl in cstablishing jurisdiction. Information on direct
grants is maintained in the Federal Assistance Awards Data System (FAADS). Information on
state-administered funds to recipients is part of the General Education Provisions Ac {GEPA)
Section 406A data collection, but the data available to OCR are at least a year old. In
addition, OCR has access to the Office of the Inspector General’s Audit Universe file, which
also contains information on Fedcral financial assistance provided by the Department to
recipients. In fact, OCR headquarters has provided necessary guidance to the regional offices
on obtaining Federal financial assistance information. Quarterly printouts of FAADS data are
distributed to the regions. In addition, both the FAADS and GEPA files have been placed 1n
regionally accessible computer files, and appropriate guidance on using the fles has been
distributed. Guidance on use of the Audit Universe File also has been disseminated.

The requirement to identify program-specific funding under the constramts of the Grove Cuy
decision ended with the passage of the 1988 Civil Rights Restoration Act, which has virtually
climinated the difficulties encountered in establishing jurisdiction while the Grove City decision
was in cflect.
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7 The case processing time [rames ordered by the Federal distnct court i the Adams hugauon
were interpreted in @ way which provided additional pressure upon OCR staff to close cases
without in-depth investigations and with possibly inadequate settlements. The Reagan
Aduministration forced OCR staff to establish jurisdiction, to investigate a case, and to
seck voluntary scttlement within 105 days, instcad of the 195 days prescribed by the court.
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The finding that OCR has [ailed to conduct in-depth investigations and negotiate approprate
sctilements is incorrect. In 1981, OCR initiated p1c-LOF negotiations procedures to cnable
recipients to correct violations of the civil rights laws at an carlier stage m the cnforcement
process. The process is very successful in providing timely and effective corrective action where
violations of the law arc identificd Morcover, OCR is statutorily required to negotiate
voluntary scttlcments. We note that OCR has been successful in meeting the time franies cven
while ensuring that cases are closed based on thorough, in-depth investigations and, in czses
where violations are found, only with corrective action plans that cflectively remedy the
violations. However, OCR is currently reviewing its internal procedures to make this process
more efficicnt. OCR is about to make minor modifications to the time frames to provide
regional managers with additional {lexibility in processing cases.

330
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8 Asa consequence of the namowing of the time allotted to investigate a complant or conduct
a compliance review, OCR regional office staff indicated that the scope of issues for
investigation is being narrowed.
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The Regional Management Reviews found that OCR's regronal offices are prepanng case
investigations with a great deal of thoroughness and integrity. OCR stafl prepare detailed
investigative plans and detailed investigative reports for cach complamt and comphance review
investigation. These are carefully reviewed and approved by regional managers and legal staff.
The letter of findings sets forth the issues investigated and the evidence on which the findings
are based. All issucs raised by a complainant that are timely and are covered by the statutes
OCR enforces are investigated.

OCR has found that regional offices tend to sclect a high percentage of compliance reviews
with narrewer issucs that can be completed within the current time frames. OCR has always
had the discretion to determine the scope of its compliance reviews and to decide which issues
will be cxamined on a recipicnt-by-recipicnt basis,

Following the regional management reviews, OCR issued new guidance to improve OCR’s
compliance review program, including instructions to the regional offices to conduct more
cxpanded scope reviews and 1o increase the percentage of Title VI compliance reviews. It
should be noted that many Scction 504 and Title IX reviews result in corrective action that
affeets large numbers of minority students. For example, OCR’s enforcement action agamst the
Chicago Public Schools under Section 504 resulted in a corrective action plan that assisted the
high percentage of minority students, as well as nonminonty students, in the District’s spectal
education program.

O
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7, hodh 7,

9 Several OCR staff also admitted that they encouraged comp 15 tv cump
in order to decrease the complaint load and to dinunish the pressure to investigate and close
cases within the Adams time frames. As an altemative, staff woudd urge complanants to
“clanfy” their allegations in order 1o namow the scope of the complaints.
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OCR’s Investigation Procedures Manual provides specific guidance to the regwnal offices on all
case processing procedures, including case closures. Any action by OCR staff to cncourage
complainants to withdraw ;heir .vmplaints, either to decrease OCR's workload or to meet ume
frames, would be in direct conflict with those procedures. The isolated past inadents that
rclate to this finding were dealt with promptly and appropniately by the asuistant seuretanics who
were in charge of OCR when the incidents occurred.

With regard to the issue of “clarification” of allegations, OCR regional offices are required 1o
acknowledge receipt of a complaint within 15 days, and, if the complaint 1s deemed incomplete,
the complainant must be informed of the particular clements mussing in the complaint and the
information and steps needed to complete the complaint. Such clarification of complamt ssues
with the complainant is a sound investigative procedure.
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10.  In one regional office, staff admitted that incoming complawnts had been “lugged in” on the
following Monday in order to delay the time in which the Adems time frames began.
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The only evidence of this practice ever occurnng 1n OCR was contained in a 1986 report
prepared by the Department’s Office of Inspector General and involved only the Buston
regional office. OCR then conducted its own investigation of this office and, as a result of ¢his
action, all of the employees responsible retired, resigned, or were fired. The Management
Revicw Team revicwed in gepth the implementation of regional procedures for logging in
complaints and related activities instituted by OCR at that time. The Team found chat all case
integrity systems were in place and being carried out by each regional office.
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11 Leuters of Findings which cite schools for violations of the ¢, 4 rights acts must be first
approved by the OCR National Office. Regional office staf consistently cnucized the
inordinate time taken by headquarters staff 1o approve the issuance of violanon LOFs.
OCR admitted that of the LOFs sent to headquarters for approval which had not been
settled in the interim with "violation corrected” letters, all had been in headquarters for a
period generally exceeding 180 days in order to "ensure that the Letters of Findings were
fully supported by the evidence and accurately reflected current policy.”
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In virtually all cases where a violation of the civil aights laws has been determined, the regional
offices are able to sccure corrective action from the recipient and ssue violation corrected
letters. In the small number of cases where a regional officc is dealing wath a recipient who
refuses to settle a case voluntarily, the ¢ se is referred to headquarters. The small number of
cascs in which due dates are missed fal well within the exceptions to the time frames that were
allowed under Adams and that remain under OCR's current case processing time frames.
These cases almost always involve difficult, complex issues that must be thoroughly revicwed to
cnsure consistency with OCR policy and the applicable Icgal standards. This is a uime
consuming process. However, OCR is committed to cnsuring that, when we 1ssue an LOF
detailing violations of the civil rights laws and have been unsuccessful in secunng voluntary
remedial action, we have sufficient evidence and a thorough legal analysis tnat will permat us to
enforce compliance through the initiation of administrative enforcement proceedings or referral
of the case to the Department of Justice for the initiation of court action.

OCR is currently reviewing the process for referral to headquarters of violanon LOFs to
determine whether the procedures for such referrals should be modified.
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12, Of the 112 draft [violation] LOFs submitted to headquarters in 1987 through June 1988,
only seven were approved. The vast majority (92) were resolved with a “violation corrected”
LOF.

This finding crroncously implies that a violatian corrected LOF is inadequate cnforcement.
OCR's goal is to casure that the recipicnt complies with the law when a violation of any cwl
rights statute has been identified. Of the several methods for achicving this goal, voluntary
compliance through a pre-LOF settlement agreement consistently has proven the most
successful in achieving compliance through corrective action. These LOFs cite the violations
found and the legal standards applied. This process reduces the adversarial relationship by
providing the recipient with an opportunity to correct the wiolations by submitting to OCR a
corrective aciion plan that meets appropriate legal standards, and it provides cumplamnants with
a fasier resolution to the allegations they have brought to OCR. To initiate more formal
cenforcement proceedings in these cases, where recipients are willing to comply with the law,
would only unreasonably and unnecessarily delay resolution of the cases. It should be
understood that, in each of the 92 cases mentioned, corrective action was obtamned without the
necessity of moving to a more formal enforcement posture. Also, OCR momitors corrective
action plans.
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3. There was coitsensus among the OCR regional office staff that few useful, substantive policy
directives have been issued since 1981. When policies have been handed down, they have
been disseminated often in the form of responses to draft LOFs, “marginal notes”, or
telephone calls from the National Office. Rarely would there be policy dircctives dissemi-
nated nationwide and made applicable to all regions. A number of policy decisions have
been circulated as drafts, but have not been set forth as official policy. Morcover, staff
indicated that when policy decisions are made, they are often superficial and of little
value. As a result, it was difficult to analyze complex and unique cases because there was
little in writing and no predictability as to headquarters’ decision in such cases.
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Since 1981, OCR has, in fact, issued in writing a large number of policy directives of general
applicability on a range of substantive issues, which were disseminated to all of the regional
offices. Al policy of general applicability, including almost all case-specific policy, is
disseminated to all of the regional offices. Policy has been codified in OCR’s Policy
Codification System (PCS). The PCS has been automated and serves as the authoritative
reference for OCR policy on all issues. The PCS curtently contains approximately 170 policy
documents issued since April 1965. Approximately 150 of these documents were issued
between 1981 and 1989.

In addition, OCR holds policy discussions with the regional offices through nationwide
teleconferences. This is particularly effective, because it provides regional staff the opportunity
to discuss the application of OCR policy to specific cases and to ask follow-up questions. OCR
also circulated draft policy documents to regional offices for comments before developing the
final document. Obtaining the insights of the regional managers and staff is a sound practice,
since they are the ones who are most knowledgeable of how certain issues arc addressed
through the investigative process, what problems are occurring, and what specific guidance
would be helpful.

OCR managers recognize the need to expand policy development activities and are taking
necessafy action to do so.

O
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14.  According to the OCR field staff, when legal decisions are submitted to the field offices, and
are motivated by other than legal considerations, they are never reduced to writing, according
to OCR swaff. This ad hoc policy-making cannot be challenged, however, because there s
nothing in writing to cvidence such a policy.
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For at least the last 2% years, all major legal or policy decisions have been put in wnting and
shared with the regional offices. Whenever legal guidance is forwarded to the regional offices,

it is based on the statutes and regulations enforced by OCR and on applicable casc law and,
within those legal parameters, the policy decisions made by the Assistant Secretary.
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15 There was a clear perception among the regional office staff that certamn wssues were "off
limits” and could not be investigated. Most of the issues involved race discrimmation,
Among such issues were:  discrimination involving disciplinary actions and the placement
of black students iu special education programs. Reportedly, the National Office would
not approve of the investigation of such cases unless there were "horror stores,” facts of
such cgregiousness that a finding other than discrimination was not possible.
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Except for those iscucs over which OCR has no jurisdiction, no wssucs are "off limuts” to OCR.
OCR investigated 80 percent of the complints it received between FY 1981 and FY 1989 that
involved black students in special education (Table 13) and 68 percent of the Title VI
complaints it received citing disciplinary issues (Table 14). Those not nvestigated erther were
resolved through OCR's Early Complaint Resolution process or were closed admimistratively for
valid reasons. OCR has no procedure that involves ihe headquarters office "approving” the
invesligation of complaints received by the regional offices. All issues that anse through the
complaint process arc treated equally, and invstigations arc carried out as necessary (o resoive
any issues raised by the complaint allegations.

In addition, between FY 1983 and FY 1989, OCR initiated 168 compliance reviews involving
black students in special education and 34 compliance reviews involving Tule VI disaiphnary
issues (Tables 15 and 16). For the FY 1990 compliance review cy.le, the regiona: directors

have been asked to place special emphasis on Title VI issues, and scheduled reviews include
student discipline and placement of black students in special education programs.
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16. The Natwona! Office made ut virtically unpossible to find a vwlation uf the civil rights laws
becatise the standard of proof required to establish a violanon was the stringent “intent”
standard, which many regonal office staff mteniewed beleved was not required by the
courts.

sy e e A A A A A A AL i A AR Al A LA Al Al Al R dddd

The regulattons do not require proof of intent to discriminate to find a violation of Tidle VI.
The regulations implementing Title VI prohitit recipicnts from using critcria or methods of
adimmistration that have the effecy of subjecting indwiduals to discrimination because of their
race, color, or national ongin, or have the effect of defeating or substantially impairing
accomplishment of the abjectives of the programs. (Sce 34 CE.R. Scction 100.3(b)(2).)

Simlar language 15 found 1n the regulations implementing Title IX and Section 504. (See 34
C.FR. Parts 106 and 104.) The regronal offices have never been told that a violation of

Titte VI will be found only if the regional offices can obtun evidence of inicnt Lo discriminate.
All ewidence gathered 1n an ivestigation, including any evidence of an intent (o discriminate, is
cvaluated under the pertinent regulations v determine whether the recipients are in com-

pliance.
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17. While technical assistance (TA) has been the comerstone of OCR's enforcement effort since
1981, the regional office staff expressed rescrvations concening OCR's apparent use of TA as
en alternative to compliance reviews and complaint investigatiuns, and concering OCR’s
Jailure 1o provide TA 10 bencficiaries of the civil nghts laws, in addition 1o the recipients of
Federal financial assistance (i.c., the school districts/colleges).
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The facts do not support this finding. While TA forms an integral part of OCR’s comphance
activitics, it is not “the cornerstone of OCR's enforcement cffort” nur has it been regarded as a
substitute for critical investigative actions. Technical assistance js used by OCR 1o complement,
not teplace, its complaint and compliance review activities. OCR’s TA program includes the
provision of information and other services designed to inform benclicianes of ther nghts and
to assist recipients in voluntarily complying with the civil nights laws. Through TA, OCR s able
1o reach a far greater number of recipicnts than it could solely through complamt nvesugauons
and compliance reviews. For example, representatives from approximately 10,562 groups (c.g.,
state cducation agencics, Jocal education agencies, postsccondary institutions, and beneficiary
organizations) and 4,711 individual beneficiarics participated in the 3,176 TA acuviues that
OCR conducted during FY 1989.

OCR's TA program includes the provision of information and other scrvices designed 1o nform
beneficiaries of their rights and 1o assist recipients in voluntarily complying with the civil nights
laws Much of the TA is provided entircly outside the context of a complant invesugation or

compliance review.
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18 Staff acknowledged that OCR has lile presence in the commusmties tn which 1t operates,
and is particularly unknown to the surrounding minority populations. In one instance,
Committee stall intervicwed a member of the Scattle County Council regarding the
well-publicized racial confrontations occurring within the local schools and found that this
local community activist had no knowledge of OCR’s existence.
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Nowithstanding the one cxample, the overall facts do not support his finding. OCR has
substantially expanded its TA program in recent years to provide informaiwn and other services
designed to inform beneficiaries of their rights and to assist recipicnts in voluntanly wnplying
with the civil rights laws. Each regional officc develops an annual Technical Assistance Plan
designed to identify underserved populations and to encuurage cuoperative efforts with state
and local cducation agencics, postsecondary institutions, and recipient and beneficiary
organizations.

A considerable portion of OCR’s TA is in the form of outreach. OCR conducted 586 TA
outreach activitics during FY 1989. Efforts were concentrated on larger, more complex
activities that reached audiences with specific civil rights concerns. Representatives from
approximately 10,562 groups, such as state and local education agencics, postsccondary
institutions, and beneficiary organizations, and 4,711 individual beneficianes paricipated sn
OCR’s TA activitics in FY 1989. In addition, OCR published and distributed several pamphilets
explaining OCR’s mission and its regulations and procedures. Spanish translations of these
pamphlets have also been made available.
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19.  OCR staff in a region with a large Hispanic population noted that none of the staff
providing TA could speak Spanish and that there was litile cutreach to that commucrny.
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Every OCR rcgional office has the capability of providing TA to the Spamsh-speaking
community. OCR is not awarc of any situations in which a Spanish-speaking person has
coniacted OCR and has been denied assistance because OCK staffl did not have facility
Spanish. In addition, in rccent years, OCR has published three of its TA pamphlets and
fublications in Spanish. “Education and “Title VI", *Title IX and Sex Discimination”, and “The
Rights of Individuals with Haneicaps Under Federal Law." Thousands of copics of cach of
these pamphlets have been distributed to the regional offices for dissemmation to the public. A
numbcr of other OCR TA pamphlets arc «arrently baing translated into Spanish for publication
and disscmination. Furthermore, in the past 2 fiscal years OCR has conducted a vancty of
outreach activities directed toward language minority isues, including several confercnees ana
workshops related to Hispanie interests.
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20.  While monitoring of cases which have been closed with a “violations comected” letter 15
essential to determining compliance, linle substantive monitoring has actually taken place,
particularly since the regional offices are not credited with conducting meaningful follow-up
of such cases As a conscquence, the burden for determining if the school districts or
universitics are fulfilling their promises to comply with the law lics with the complainants
who must notify OCR of the recipicnts’ inactivity.
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In planning for the FY 1990 work activitics, OCR has identified compliance activitics, including
monitoring, as a high priority, second only to the processing of complaints. OCR’s regional
offices routinely monitor corrective action plans and maintain regional tracking systems.
Recipients whose cases are closed based on a remedial action plan are required to submit
monitoring reports to verify that the agreed upon actions have taken place (Table 17). OCR’s
substantive reviews of such reports are referred to as "desk audits.” Where needed, an on-site
visit to the recipient may occur.  All monitoring reposts (an average of agp.. ximately 140 are
reccived each month) are audited by OCR staff.

OCR’s Automated Casec Management Information System (ACIMS) has been modified to
colfect historical data on each monitoring activity that is conducted so that OCR can track the
actual number of monitoring desk audits completed cach fiscal year. The addition to ACIMS of
data on monitoring and other compliance activitics wilt permit OCR to report its actual
workload more fully and more accurately.
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21 Compared with its counterpan, the Office of Federal Contract Complance Programs of the
U.S. Depanment of Labor (OFCCP), OCR has conducted relatively few comphance reviews
since 1981. For cxample, in 1986, OFCCP conducted approximately 5,000 comphance
reviews while OCR cdnducted 250. It is not clear why there is such a wide vanance
between the enforcement statistics of the two agencies whose FTEs and budgets are
comparable. The numerous layers of review of work product at OCR and the voluminous
investigative reports which must be prepared in cach case may vontribute to the relative
paucity of compliance reviews at that agency.

‘..OO..........“...0:‘3....s......O......O....4.3‘...‘.O..........OO.........‘

This finding is misleading There arc significant differcnces between OCR and OFCCP related
to the statutes and authoritics under which cach agency operates. OFCCP requires contractors
to develop and implement affirmative action plans for employment. OFCCP’s complhance
Teviews consist of revicwing the content of existing affirmative action plans and their implemen-
tation, similar to OCR’s monitoring of corrective action plans.

By contrast, OCR must detcrmine in every case it investigates whether or not a recipient is
complying with the appropriate civil rights statute with respect to the issucs under investigation,
The results of an OCR investigation must be a legally supportable finding, and, when a
violation is found, OCR must negotiate a legally supportable remedy. If OCR cannot negotiate
such 2 remedy, the agency is obligated to initiate formal enforcement proceedmngs, which
fequire the in-depth preparation of witnesses, voluminous exhibits, and related actvities. OCR
docs not have the discretion to make findings or require remedics unless these are supported
by a thorough and careful investigation and corresponding legal review,

However, it is inappropriate to consider only compliance reviews, because in FY 1989, OCR
received 2,827 complaints. OCR also conducted a wide variety of other comphance activities,
including monitoring, cligibility determinations of applicants for grants under the Magnet
Schools Assistance Program, state vocational education Methods of Adminsstration reviews, and

higher education de-cgregation reviews.
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MAJOR FINDING
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22.  OCR has effectively disconnnued s Qualty Assurance Progran, which it transferved to the
regonal offices w1985, As a consequence, the agency hs little information on which to
determine consistency of policy application and quality of investigation.
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The facts do not support this finding. OCR has several procedures for ensuring both
consstency of policy apphication and high quality investigations. Review at key phases of case
processing, 1ncluding review by the Branch Chicf, Division Director, Staff Attorney, Chicl
Attorney, Deputy Regional Director (where applicable) and the Regional Director, ensures the
substantive quabty of decisions made during ¢s¢ processing. The small number of cases that
could be viewed as problematic did not jus.ty the expenditure of staft and fiscal resources
required to opesate a full-ume headquarters quality assurance program. Also, a headquarters
quality assurance progrem woula identify problems only after a casc is closed. OCR prefers to
identify any potential problems while a case 1s being processed, so that there are no quality
problems when the casc 1s closed. Since OCR transferred the day-to-day quality assurance
responsibilitics «© the regional offices in 1985, the number of cases being reviewed has
increased substantially.

Penodically, OCR sends out speailly cunstituted teams to check on the overall quality of work
and any problems wth 1cgard to policy application. For example, in 1987, a special Quality
Assurance Task Force visited all 10 regional offices to review the qualily assurance programe
and selected cases to ensure that she regions were appropriately and effectively implementing
their programs. More recently, betwcen the fall of 1988 and the spring of 1989, all 10 regional
offices were agamm visited by a speaial M nagement Review Team that, among other review
actvities, evaluated the quahty of cach region’s case processing activities and the regions’
Quainty Control/Case Asscssment programs. Potential improvements 0 the quality assurance
procedvres are being developed.
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MAJOR FINDING

23.  Formalized training at OCR was virtually disbanded n 1982 when the Denver Travung
Center was closed. Staff expressed a clear and undeviating concern for the lack of
classroom training, orientation programs for new employces, and refresher courses for
more experienced investigators and lawyers,

...O....O.........OO..........0...000.....0.....00.00.0.0000.000.0.00..........

Staff development and training have become a high priority for OCR. Formal tramming was
never discontinued.  For the past 6 years, OCR has had a Training Division 1n headquarters
that has provided substantive programmatic and technical assistance traimng through a vanety of
cost ffective means. Since FY 1983, formal classroom trairing has been provided to a number
of headquarters and regional staff on a varicty of basic and specialized program issues and skills.
(Examples include Title IX employment, basic investigation, legal reasomng and legal rescarch
for non-attorneys, vocational cducation Mcthods of Administration, mediation and negotiation
skills, provision of special language services to limited English proficient children, admimistrative
litigation, scxual harassment, and technical assistance approaches and techniques.) A wide range
of programmatic and skills development training is carried out cach year within each regional
office and headquarters components. Headquarters staff attend management and techmical
courses through the Department’s Horace Mann Learning Center and the Legal Education
Institute of the Department of Justice. OCR has also provided training to regional and
headquarters offices in computer and computer-related arcas through on-site training and the
development of scif-study guides.

Many regional offices have the program expertise and capability to provide their own tramming,
but they often have difficulty in organizing and implementing a sustained program because ¢f
the heavy workload. OCR recognizes that additional, substantive programmatic, management,
and skill development training is critically important. Staff development 1s one of OCR's
highest prioritics for FY 1990.
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MAJOR FINDING

24.  OCR'’s computerized data manugement systems was rife » '\ problems, nuking u difficls for
Committee staff to fully analyze key aspects of the agency s performance. Morcover,
because of the inadequacies of the data gathered dunng the pre-1983 peniod, siaff could
not conduct proper trend analyses. More scriously, the computerized sysiem 1o trach
cases referred to headquarters for enforcement is so unrchable that agency officials
advised Committec stalf not to use it. Also, data concerning monitonng reviews is not
systematically gathered or maintained by headquarters.
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This finding is partially correct. Pre-FY 1983 data gathering was inadequate. Huwever, these
problems have been corrected since 1983, The wwmputerized sysiem to track vases referred 10
headquarters for enforcement was found 1o be inadequate and was replaced by data clements in
the Automated Case Information Management System (ACIMS), which have proved to be
reliable. OCR has had in place for several years an automated system (ACIMS) that prowides
the Assistant Secretary with up-to-date, accurate informatiun un regional case actmity. Effective
October 1, 1989, several new data elements were added to ACIMS that now permit OCR to
track fully all case monitoring activitics, as well as such compliance activitics as evaluations of
states’ vocational education Methods of Acministraton plans and the funding chgibility
determinations OCR makes under the Magnet Schools Assistance Program. A computer
program that identifies possible data entry errors has been develuped and implemented.

OCR has focused on the development of a new system, the Actomated Information Manage-
ment System (AIMS), rather .han refinement of the existing Automated Case Informaton
Management System (ACIMS). The new system will include additional data clements and a
number of controls designed to improve the accuracy of data cntered by regional staff.
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Section_1I1. Responses to Recommendations

OCR's response to cach of the Recommendations in the Report is provided 1n this section.
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RECOMMENDATION

1. OCR should conduct compliance reviews of systemic discrimination issues, issucs not
raiscd in complaints, and issues that will have broad impact. Moreover, in keeping with
its original mandate, OCR should conduct more compliance reviews regarding race and
national origin issu¢s, without dimirishing its cmphases in other arcas.
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OCR does conduct a few reviews of systemic discrimination. A current example 1s the brozd-
based review of admissions to the UCLA undergraduate and graduate programs. Such reviews,
however, are extremely labor-intensive and very expensive. For example, a 3-weck on-site
review of UCLA cost the agenc, $25,000 dollars in per diem and travel costs alone.

On August 30, 1989, OCR issued "Additional Guidance for the Selection of Sites for
Compliance Reviews” to assist the regional offices in effectively planning and carrying out
substantive compliance reviews addressing a broad range of issues. The memorandum made it
clear that the regions were to conduct compliance reviews that have broad effect by conducting
multi-issue reviews and reviews on issues that have not been addressed recently by compliance
reviews,

The guidance noted that *Resources should be targeted on problems that appear to be serious
or national in scope and that may not have been raised by complaints® [emphasis added]. The
Acting Assistant Secretary also directed the regional offices to submit, for the first time, annual
Compliance Review Plans that identify the issues the regions intend to address comphance
reviews during FY 1990. On the basis of the information submitted in those plans, it is clear
that the regions are planning to increasc substantially the percentage of Title VI reviews that
they will be conducting in FY 1990. However, if complaint receipts continue at their current
very high rate, these plans will have to be re-examined.

It should be noted that many Scction 504 and Title IX reviews result in corrective action that
affects large numbers of minority students. For example, OCR’s enforcement action agawst the
Chicago Public Schools under Section 504 resulted in a corrective action plan that assisted the
high percentage of minority students, as well as nonminseits students, in the Distrct’s specizl
cducation program.
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RECOMMENDATION

2. The agency should review its work product requircments and muluple layers of approval
of work so that OCR may more cfficicntly and effectively increase its comphance review
work load and conduct complaint investigations without compronusing quakty.
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OCR'’s Management Review Team considered these issucs in some depth in all 10 regional
offices, and follow-up discussions on these issues were held with semor regional managers,
While some changes can be made to internal case processing procedures that will reduce some
of the workload burden for the regional offices, the nature of the nvestigative process, the
complexity and sensitivity of the issues that arise in educational institutions, and the legal
standards OCR must mect 1o make a finding under any of its statutes and regulations preclude
the 2gency from adopting certain shortcuts that may be appropnate for other agencics operating
under different statutes and with different types of recipicnts.

The Management Review Team found that OCR's regional offices, on the whole, conduct
thorough investigarions with well-supported findings. The high quality of the work products
produccd by regional office staff is dircctly auributable to the various levels of review by
regional managers, including the Chief Civil Rights Attorneys.

OCR's Investigation Procedures Manual (IPM) is being revised to strcambine proceduses
without affecting the quality of the work products. These types of management activities will
help improve efficiency, but they will not result in a substantial increase 1n the numbers of com-
pliance reviews undertaken.  Almost none of OCR's case investigations can be handled without
an in-depth review of a range of evidence. The fact that OCR has been so successful 1n its
negotiation of correctit : action plans where findings have been made 1s an indication that
recipicnts generally belicve the investigations (o be thorough and not casily subject to challenge.
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3. The Department of Educatiun should establish a centralized, comprehensive and unsform
computerized recordkceping system of all Federal funds awarded by the Department to
educational institutions.
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The Department of Education maintains Federal financial assistance information in two primary
recordheeping systems that assist OCR staff in establishing jurisdicuon. Informanon on direct
grants is maintained in the Federal Assistanwc Awards Data System (FAADS). Informaton on
state-admimstered funds to recipienss is part of the General Education Provisions Act (GEPA)
Section 406A data collection, but the data available to OCR are at least a year old. In
addition, OCR has access to the Officc of the Inspector Geaeral's Audit Umiverse file, which
also contains information on Federal financial assistance provided by the Department to
recipients. OCR headquarters Los provided guidance to the regional offices on obtaining
Federal funding information.

The requirement to identify program-specific funding under the constramts of the Grove City
decision ended with the passage of the 1988 Civil Rights Restoration Act, which has virtually
chmunated the difficulties encountered in establistuig junsdntion while the Grove Cuy deusion
was in effect.
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RECOMMENDATION

4 OCR should establish time frames for case processing and publish them n the Federal
Register for notice and comment. Ample flexibility should be included 1n the time frames
for the regional staff to investigate systemic, complex, novel or multi-issue cases.
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With regard to complaints, OCR’s current case processing time frames arc the same as the time
frames contained in the former Adams order. Up 1o 20 percent of the complamts received mn a
given fiscal year on a national basis may be excepeed from the case processing ime frames.

On August 30, 1989, OCR Headquarters advised the OCR Regonal Directors that their

FY 1990 Compliance Review Plans would serve as the basis for negotating with headquarters
time frame extensions that may be necessary to complete large, complex, and/or multissue
compliance reviews. Each region will be permutted 1o negotiate extended tme frames fur
approximately 10 percent of the reviews it plans to conduct during the fiscal year.

OCR is about to make minor modifications to the ume frames to provide regional managers
with additional flexibility in processing cases.

O
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RECOMMENDATION

5. OCR should require that time frames for casc processing be based upon business days
and not calcndar days.
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The nced for additional time for regional staff to investigate cases and to negotiate casc
scttlemcnts was highlighted ty the Management Review Tcam. It also was discussed in depth
by the Regional Dircctoss at OCR's recent management Roundiable. As noted carlicr, OCR s
- about to make minur modifications to the time frames to provide regional managers with
additional flexibility in processing cases.
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RECOMMENDATION

5 OCR should require that time frames for casc processing be based upon business days
and not calendar days.

...OO........O...t.......v....................t....t...........................

The need for additional time for regional staff to investigate cases and to negotiate casc
scttlements was highlighted by the Management Review Team. It also was discussed in depth
by the Regional Directors at OCR’s recent management Roundiable. As nuted carlier, OCR 1s
about to modily the time frames to provide regional managers with additonal tme to process
.cases.
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RECOMMENDATION

6. “Violations Corrected” Letters of Findings (LOFs) should be discontinued.
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OCR respeetfully disagrees with this rccommendation. The pre LOF negotations process is an
extremely timely and effective means of securing volunlary coniphiame frum reapicnits who have
been found to be in violation of the civil rights laws. The procedure i fully wnsistent with
OCR's statutory mandate. to cnsurc that recipicnts comply with the cvil niglis laws we
! enforce. The pre LOF negotiation process and violations corrected LOFs are also cunsistent
with the fact that OCR is required (o seck voluntaty compliance under cach of its junisdictions.
It should be understood that a violations cotrected LOF states that a wlation has vecurred and
e ‘that-appropriate-remedial-action. 1o correct.the.cited.violation has.beea_agrud upun by OCR
and the recipient. The corrective action is specified in the LOF, and mplementaton of the
corrective action is monitored by OCR.
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RECOMMENDATION

7. Notwithstanding OCR's mandate to achicve voluntary compliance, regional office saft
must be permitted to issue violation LOFs without the compulsion to scttle a complaint
or resolve a compliance review when there is little likelihood of settlement or when a
violation LOF will cither hasten the ncgotiation process or precede enforcement action.

LEALIITERIL AL R R AL R ALY R L L L R L om

OCR is reviewing its internal procedures to make this process more efficient.
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RECOMMENDATION

8. Policy dircctives must be distributed on a tiruely basis and must be made available 1o all
of the regional office stafl and to recipicnts and the public at large. Such policies must
be consistent with current Jaw.
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All of OCR’s policies arc consistent with current law. Since 1981, OCR has, in fact, issued 1n
writing a large number of policy directives of general applicability on a range of substantive
issues, which were disseminated to all of the regional offices. All policy of gencral apphicabiluy,
including almost all case-specific policy, is disseminated to all of the regional offices. Policy has
been codified in OCR’s Policy Codification System (PCS). The PCS has been automated and
serves as the authoritative reference for OCR policy on all issues. The PCS currently contans
approximatcly 170 policy documents issued since April 1965. Approximately 150 of these
documents were issued between 1981 and 1989.

In addition, OCR holds policy discussions with the regional offices through nationwide
teleconferences. This is particularly effective, because it provides regional staff the opportunity
to discuss the application of OCR policy to specific cases and to ask follow-up questions. OCR
also circulated draft policy documents to regional offices for comments before developing the
final document. Obtaining the insights of the regional managers and staff is a sound practice,
since they are the ones who are most knowledgeable of how certain issues are addressed
through the investigative process, what problems are occurring, and what spectfic guidance
would be helpful.

All of OCR’s policy documents contained in the PCS are available upon request to recipients
and the public at large. OCR intends to explore other methods for publishing and
disseminating its policy guidance.

OCR managers recognize the need *3 expand policy development activities and are taking
necessary action to do so.
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RECOMMENDATION

9. Technical assistance must not be used as a substitute for complaint nvestigations and
compliance reviews and should be provided to both recipients and benefictanes,  Staff
providing TA should not also be responsible for enforcement.

.................................................................uu............

OCR processes all complaints that it receives, technical assistance 1s never used as an alterna-
tive to the conduct of a complaint investigation. Furthermore, OCR conducts a compliance
review whenever it receives information about a recipient indicating a possible failure 10 comply
with the civil rights laws.

Technical assistance is used by OCR 1o complement, not replace, its complant and comphance
review activities. OCR's TA program includes the provision of mformation and other services
designed to inform beneficiaries of their rights and to assist recipients 1a voluntanly complying
with the civil rights laws. Through TA, OCR is able to reach a far greater nuniber of
recipicnts than it could solely through complaint investigations and comphance reviews. For
example, representatives from appraximately 10,562 groups (e.g., state education agencies, local
ceducation agencies, postsccondary institutions, and beneficiary organizauons) and 4,711
individual beneficiarics panicipated in the 3,176 TA activitics that OCR conducted durning

FY 1989.

OCR has found that TA can be an effective ool in addressing recurnng cvil nghts problems.
For example, at the same time that OCR was investigating a large number of complaints from a
single complainant alleging discrimination in the 2v tinistration of student health surance
plans, we conducted TA meetings with representatives of postsecondary reaipient organiza ons
and the major insurance carriers 10 advise them of their civil rights responsibiliies in providing
student health insurance. As a result of these cfforts, this civil nights problem has been vinally
cradicated nationwide.

Some regional offices have certain staff that only provide TA, while other regions have staff
that conduct investigations as well as provide TA. Since provision of TA involves disseniinating
information regarding OCR's comphance and cnforcement program, we do not sec a conflict
between both conducting investigations and providing TA.
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RECOMMENDATION

10.  Monitoring must be considered an essential part of OCR’s enforcement cffort. Stafl must
be given adequate time to perform monitoring activitics.

We agree and are so doing. Recipients whosc cases are closed based on a semedial action plan
are required to submit monitoring reports o verify that the agreed upon actions have taken
place. OCR’s substantive reviews of such reports are referred to as "desk audits.” On-site
monitoring is carricd out when needed. All monitoring reports (an average of approximately
140 are reccived cach month) are audited by OCR staff. OCR’s Automated Case Manageinent
Information System (ACIMS) has been modified to collect historical data on cach monitoring
activity that is conducted so that OCR can track the actual number of momitoning desk audits
completed cach fiscal year. The addition to ACIMS of data on these and other comphance
activities will permit OCR to report its actual workload more fully and more accurately. In
planning for the FY 1990 work activitics, OCR has identified compliance activities, mcluding
monitoring, as a high priority, second only to the processing of complaints.
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RECOMMENDATION

11 The Quality Assurance Program must be returned to the OCR Natonal Office and
restored 1o its previous function of assessing the quality of staff ivestigations and assuring
consistency of policy implementation.

OCR respectfully disagrees with this recommendation. OCR has several procedures that cnsure
consistent application of policy and quality investigations. Revicw at key phases of case
processing, including review by the Branch Chicf, Division Duscctor, Staff Attorney, Chict
Atiorney, Deputy Regional Direcior {where applicable), and the Regional Director, ensures the
substantive quality of decisions made during case processing.  The small number of cases that
could be viewed as problematic did not justify the cxpenditure of staff and fiscal resources
fequired to operate a full-time headquarters quality assurance program. Also, a headquarters
quality assurance program would identify problems only after a case is closed. OCR prefers to
identify any potential problems whilc a ease is being processed, so that there are no quality
problems when the case is closed. Since OCR transferred the day-to-day quality assurance
fesponsibilities to the regional offices in 1985, the number of cases being reviewed has
incrcased substantially.

Periodically, OCR - =nds out specially constituted teams to check on the overall quality of work
and to identify any problems with regard to policy application. For example, 1n 1987, a special
Quality Assurance Task Force visited all 10 regional offices to review the quality assurance
programs and sclected cases to ensure that the regions were appropnately and effectively
implementing their programs. More recently, between the fall of 1988 and the spring of 1989,
all 10 regional offices were again visited by a special Management Review Team that, among
other review activities, cvaluated the quality of cach region’s case processing activitics and the
regions” Quality Control/Case Assessment programs. Potential improvements to the quality
assurance procedures are being developed.
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RECOMMENDATION

12.  State higher education systemns which weic formerly de jure scgregated sysiems must nut
be cvaluated by a "good faith® standard, but must be held responsible for totally eliminat-
ing the vestiges of discrimiration, "root and branch.”
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In cvaluaung the present Title VI comphance of furmerly de jwe segregated systems of higher
cducauon, OCR has not used the so-called "good faith® stanaard. The standard apphed by
OCR is whether a state system, over the S-year duration of its desegreganon cffort, has
mplemented measures that effectively scrved cach averall objecuve of both the onginal plan
and the specific measures set forth therein. OCR has advised each state with an

OCR -approved desegregation plan that its higher cdu.auon system will be deemed to be in
womplianwc with Title VI only if the fauts demonstrate that sigmficant acuons have been taken
by the system 1o ahieve the objucaves iniended 1o be carned out by each mcasure set forth in
its plan. Under OCR’s procedures, ihe actual actions of the state system’s leadership and
individual institutions - and not ihe subjecuve mind set regarding “good faith” - determine
whether a system 1s deemed to have sausficd its desegregation obligations under Title VI
When a system’s actions :n a particular area are decmed to be deficient, OCR noufies the

s, cm of that fact and requires the systcm 10 implement prompily the oniginal plan measure or
ai cquivalent measure.
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RECOMMENDATION

13.  Formalized training courscs, including those provided at the Denver Training Center
which was closed in 1982, should be reinstituted,

.............'..............................................‘..................

Stall development and training have become a high priority for OCR. Formal training was
never discontinued.  For the past 6 years, OCR has had a Training Division in hcadquarters
that has provided substantive programmalic and technical assistance traiming through a vanety of
cost cffective means. Since FY 1983, formal classroom training has been provided to a number
of headquarters and regional staff on a varicty of basic and specialized program issucs and skills.
(Examples include Title IX employment, basic investigation, legal reasomng and legal research
for non-attorneys, vocational education Methods of Administration, mediation and negotiation
skills, provision of special language services to limited English proficicnt children, admmstrative
litigation, sexual harassment, and technical assistance approaches and techmiques.) A wide range
of programmatic and skills development training is carricd out each year within each regional
office and headquarters components. Headquarters staff attend management and technical
courses through the Department’s Horace Mann Learning Center and the Legal-Education
Institute of the Department of Justice. OCR has also provided training to regional and
headquarters offices in computer and computer-related arcas through on-site traimng and the
development of self-study guides,

Many regional offices have the program expertise and capability to provide their own traming,
but they often have difficulty in organizing and implementing a sustaed program because of
the heavy workload. Nevertheless, OCR recognizes that additional, substantive programmatyc,
managemeat, and skill development training is criticatly important. Staff development 1s one of
OCR’s highest prioritics for FY 1990.
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RECOMMENDATION

14. OCR stiff should be restored 10 ats 1981 levels as quichly as possible, and cumputer and
uvther equipment nceds should be wmmunicated to the Congress in time fur wnsideration
of the 2gency’s 1990 appropriation.
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As a follow-up to the Management Review process, OCR imiated extensive planning and
assessment avuvitics fegarding the workload of the regional and huadquastcrs uffies and the
allocation of cxisting staff resources in OCR. This provess will be used to determine whether
OCR-wide resources are buing used in the most cffuctive way, given the regivnal workload
prvnies.  These planming activitics need to be cared out in dupth and completed before any
determunation can be made as 10 whether or how many additonal staff OCR may nced.

With r;:gard 1o computer equipment, SICps have been takun 10 purchasc womputers fui word
processing for several regional offices.
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RECOMMENDATION

OCR should consider amending the Title VI regulations to provide for specific time
frames for records retention; full relief for victims of discrimination; a requirement which
mandates that recipients of Federal financial assistance post notices in conspicuous arcas
that nondiscrimination is the law: authority for the issuance of subpoenas for the
compulsion of necessary data; and a "reasonable causc standard® on which to determine
compliance.

.t.............t.......0.0........O................0.0.0.0t....................

OCR will consider whether it is appropriate to make any revisions to the Title VI regulations
consistent with the Report's recommendations,

O
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RECOMMENDATION

16. OCR should conduct a detailed analysis of its data nceds and capabulitics for data
gathering and monitoring. It should also assess the adequacy of its computer sysicm,
parti-ularly rcgarding the communication hnkages between the regional offices and
headquartess.
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The Office for Civil Rights completed a comprehensive review of its data nveds in FY 1986 in
the devclopment of @ new Automated Information Management System (AIMS). This system
was developed 1 closc cooperation with the Department’s Information Technology Service
(renamed Office of Information Resources Management), which has gencral oversight vver the
denclopment of major ADP acquisitions within the Department.  Delay in implementation of
AIMS resulted pnmanly from the neced to direct fiscal and staff resources to regional com-
pliance activities.

With regard to the adequacy of OCR's t.}.communication hinkages, recently the Department,
through its Office of Informauon Resources Management, negotiated a contract with Boeing
Computer Services.  System performance has greatly improved under this new contractor.
Telecommunications problems are quickly identificd and resolved.  Tclecommunicaions
problems will be further amcliorated by the advent of FTS 2600.

In FY 1987, 99 computer systems were acquired by OCR. In FY 1988, OCR completed an
Officc Automation Reguirement Defimtion and Plan that detaled OCR's need (o make
improvements in its vffice automation environment and capabilitics. Because of budgetary
constrants, OCR has not completely implemented the plan. However, during FY 1989, OCR
purchased an additional 56 PCs and associated technology. OCR also made significant
communications improvements between rcgiunal offices and Headquarters by implementing the
Comprchensive Electronic Office (CEQ) System in FY 1989.
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RECOMMENDATION

17 The Education and Labor Committee should
Office audit of the issues raised in this report
and implementation.

consider requesting a General Accounting
» particularly regarding policy dissermunation

2000000 .....‘.‘O.....‘....O..O...‘............O‘............O.......‘......O..O

The General Accounting Office began an audit of OCR on December 5, 1989,

O
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RECOMMENDATION

18. OCR should issuc age discrimination regulations by the end of FY 1989,

GOS0 ERI0INEPIO000EEIE0O000 tOO0OUTOROO Nttt tdrtIItitsiitetetseetitsesse

OCR has submuticd redrafted regulauons for implementng the Age Discnimination Act to the
Departmental clcarance process. Upon approval by the Sccretary, these regulations will be
submutted to the Secretary of Health and Human Semvices and, subsequently, to the Office of

Management and Budget.

O
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Table 1

Complaint Receipts Citing Each Basis Alone
by Complaint Type, FY 1981 through FY 1989

Basis Regular Single Complairant
Refiled

N % N % N % N % N %
Mandicap 1010 Si% 4 2% 1 7% 1 0% 10,261 47%
Race/National Origia 4236 2% 2t 2% 3 % 0 0% 4,260 20%
Sex 1.703 9% 17 18% 966  63% 424 8% 3.lio 14%
Age 25 24 4 4% 46 3% 0 0% a5 %
Other 1,294 7% 1 1% 2 0% 0 0% 1,297 6%
Multiple 2007 0% 13 13% 403 26% 6 1% 2,429 11%
Total 19,775 100% 97 100% 1529 100% 431 100% 21,832 100%
Note: Afierpassage of the Civil Rights R ion Act (CRRA), compl s were give the opportunity to

have complants which were elosed o narrowed due 10 Grove City re-examined. OCR staff re-opened 528 of
these complaints, which were referred 1o as “refiled™ complaints, O the 528 refiled complants, 431 were filed
by a single complainant who also filed 1466 new complaints.

Table 2

Complaints Received Citing Each Basis Alone orin
Combination with Another Basis, FY 1981 through FY 1989

Basis Number Perceat
Handicap 11,625 53%
Sex 4,638 21%
Race/National Origin 5,945 27%
Age 1414 6%
Total Receipts 21,832 *

*Note: The percentages tota) more than 100%, because some complaints
Alleged discrimination on more than one basis (.8 race and handicap)
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Table 3

Complaints Received and Subsequently Investigated,
by Basis, FY 1981 through FY 1989

Basis Number Percent

Number I-ereent

Received of  Invest- Investi-
Receipts gated® gated*

Handicap 10,261 47% 6374 62%
Race/National Origin 4,260 20% 2,157 5t1%
Scx 3,110 14% 2279 73%
Age 475 2% 108 23%
Other 12¢7 6% 48 4%
Multiple 2429 11% 1,316 54%
Total 21,832 100% 12,282 56%

*Note : Incomplete data; do not include some cases received late in FY 1989,

Table 4

Complaint LOFs by Basis, for All Complaints Received
During FY 1981 through FY 1989

ERIC

Basis Investigations LOFs No Violation  Violation Cited
Started  Issued N % N %
Handicap 6374 5039 2750 55% 289 45%
Ruce/National Origin 2,157 1,684 1415 84% 269 16%
Sex 2279 1554 648 42% 906 58%
Age 108 93 80 86% 13 14%
Other 48 38 30 79% 8 2%
Multiple 1,316 1,025 607 59% 418 41%
Total 12282 9435 3530 59% 3903 41%
n

b =
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Table §

Compliance Review Stants,
FY 1981 through FY 1989, by FY

Fiscal Number
Year of Starts
1981 138
1982 208
1983 287
1984 220
1985 288
1986 197
1987 240
1988 247
1989 138
Total 1,963
Table 6

Compliance Review Starts Citing Each Basis Alone,
FY 1983 through FY 1989

Basis Number Percent

Handicap 578 36%

Sex 339 21%

Raceand/or Nationa! Origin 380 23%

Multiple 320 20%

Total Starts 1,617 100%
Table7

Compliance Review Starts Citing Each Basis Alone orin
Combination with Another Basis, FY 1983 through FY 1989

Basis Number Percent
Handicap 848 52%
Sex 553 34%
Raccand/or National Origin 654 40%
Total Starts 1,617 .

SNote* The percentaj ¢s toal more tan 100% becsuse some conpliance
reviews cited discnmanation on more than onc basis (¢ g race and handicap).

370
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Table 8
Complaint and Comphance Review Letters of Findings (LOFs)

Complaints Compliance Reviews
(FY 1981-FY 1989) .
N % N %
No Violalion 5530 59% 448  28%
Viclation Cited 3903 41% 1,132 2%
Total LOFs 9433  100% 1,580 100%
Table 9

Combined Complaint and Review Time Frame
Compliance Rates, FY 1984 Through 1989

Ficsal Number of Percent
Year Due Dates Met
1984 3,645 78%
1985 3986 87%
1986 5,167 92%
1987 3,832 92%
1988 €487 95%
1989 6,249 95%

3571
’ 2,
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Table 10

Complaints Received Which Were Closed Due to Withdrawal
without Benefti to the Complainant, FY 1981 through FY 1989

Fiscal Total Number Percent
Year Receipts Closed Due Closed Due
© toWithdrawal  to Withdrawal
without Benefit  without Benefit

1981 2,889 119 4%
1982 1,840 75 4%
1983 1,946 87 4%
1984 1934 115 6%
1985 2,240 77 3%
1986 2,648 108 4%
1987 1976 92 5%
1988 3,532 i07 3%
1989 2,827 75* 3%*
Total 21,832 855* 4%*

*Note: Incompletc data: do not include some cases receiveo late i FY 1989.

Table 11

Complaints Received Which Were Closed Due to Withdrawal
with Benefit to the Complainant, FyY 1981 through FY 1989

Fiscal Tota! Number Percent

Year Receipts Closed Due Closed Due
to Withdrawal  to Withdrawa,
with Benefi*  with Benefipe

1981 2,889 189 7%
1982 1,840 182 10%
1983 1,946 219 11%
1984 1,934 267 14%
1985 2,240 293 13%
1986 2,648 2R 10%
1987 1976 251 13~
1988 3,532 319 9%
1989 2,827 309 11%
Total 21,832 2301 11%

*Note: Incomplete data, do not include some cases received late 1n FY 1985,
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Table

12

No Jurisdiction (NJ) Complaint Closures for
Complaints and Postsecondary (PS) Complaints Received,
FY 1984 through FY 1989

Total Postsecondary
Fiscal Receipts NI Closures* Receipts NI Closures’
Year N % N %
1981 2,889 649 22% 694 17 17%
1982 1,840 335 18% 486 96 20%
1983 1,946 319 16% 508 85 17%
1984 1,934 366 19% 549 93 17%
1985 2,240 498 22% n7 233 32%
1986 2,648 845 32% 1,059 520 49%
1987 1,976 506 26% 315 184 36%
1988 3,532 698 20% 1,885 416 2%
1989 2,827 438* 15%* 751 103* 14%*
Total 21,832 4,654 21% 7,170 1,847 26%

*Note: Incomplete data; do not include some cascs received late in FY 1989.
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Tahl= 13
Complaints Involving Black Students in Special Education

Fiscal Reccipts Number- Percent
Year Investigated  Investigated
1981 27 25 93%
1982 14 14 100%
1983 13 1 85%
1934 11 10 91%
1985 22 18 82%
1986 19 16 84%
1987 18 14 8%
1988 18 15 83%
1989 26 11* 42%*
Total 168 134* 80%*

*Note: Incomplete data; do not include some cases receivedlate ia FY 1989,

Table 14

Complaints Citing Title VI Disciplinary Issues
Fiscal Receipts Number Percent
Year Invesiigated  Investigated
1981 119 103 87%
1982 83 65 8%
1983 68 52 76%
1984 70 45 64%
1985 99 57 58%
1986 94 58 62%
1987 88 57 65%
1988 125 76 61%
1989 123 78+ 63%*
Total 869 591* 68%*

*Note: Incomplete data, do not include some cases recerved late in FY 1989,
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Table 15

Compliance Reviews Involving
Black Students in Special Education

Fiscal Starts Investi- Percent
Year gated  Investigated
1983 18 18 100%
1984 8 8 100%
1985 10 10 100%
1986 10 10 100%
1987 4 4 100%
1988 12 12 100%
1989 2 2 100%
Total 168 168 100%
Table 16

Compliance Reviews Involving
Title VI Discipline Issu2s

Fisca! Starts Investi- Percent
Year gated  Investigdted
1983 13 13 100%
1984 10 10 100%
1985 2 2 100%
1986 1 1 100%
1987 0 0 100%
1988 03 3 100%
1989 5 5 100%
Total 34 34 100%
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Table 17
Closures Requiring Monitoring

Tiscal Complaints Comphance Reviews
Year

Numocrof  Number Percent Number of Number Percent

Closures Requiring Requiring Closures Requiring Requiring

Monitoring Monitoring Monitoring Monitoring

1981 2889 64 2% na na na
1982 1,840 90 5% na na na
1983 1,946 212 11% 287 123 43%
1584 1934 210 11% 220 124 56%
1985 2240 305 14% 288 186 65%
1986 2,618 443 17% 197 126 64%
1987 1976 239 12% 240 166 69%
1988 3,532 815 23% 247 163 66%
1989 2,827 256 9% 138 78 56%
Total 21.832 2,634 12% 1617 966 0%
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