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The U.S. Congress may act this year on
the Family and Medical Leave Act (H.R.
925). If this legislation becomes law, thou-
sands of American employers, including
the federal gov ernmient, would be required
to provide job-protected, although unpaid,
leaves of absence to employees who need
time off to care for their new-born, newly
adopted, or seriously ill children, for se-
riously ill elderly parents, or for their own
serious medical conditions. I1.R. 925 would
also require these employers to continue
the leave-taking employees® medical in-
surance coverage.

This paper examines the history of this
legislation, from its origin as a benefit solely
for pregnant women workers to its current
status as a broad remedy for the stresses
of modern family life.

In the space of only four years, the pa-
rental leave issue has captured serious pub-
lic attention, building momentum to keep
it squarely before the nation’s policymak-
ers. How has this happened? Why has a
bill drafted by a half-dozen Washington
feminists become the central item on the
agendas of more than 70 organizations rep-
resenting millions of Americans nation-
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Introduction

wide? This paper lovks at these questions
and ultimately credits the changes in the
fules of women and in the characteristics
of U.S. families, and legislators’ willing-
ness tu achnowledge the realities of Amer-
ican family life today.

Craft, Coalition, and
Compromise

There are certain intangible factors that
have been purposefully nurtured to pro-
mote the Family and Medical Leave Act.
To begin with, should H.R. 925 be en-
acted, it will owe a great deal of its success
to the new prominence of family issues on
the agendas of policymakers across the
political spectrum. Family issues have al-
ways been hot property for political can-
didates, but perhaps never more so than
in this election year. In the past decade
or so, especially, conservatives set the terms
of the “family-policy™ debate, defining
family concerns as school prayer, oppo-
sition to abortion, and the preservation of
“traditional values.” Now liberals have
seized the family theme, citing day care,
access to nealth insurance, and parental
leave as key items or: the family agenda.
All the presidential candidates have ad-
dressed fannly issues. “The family,” what-
ever its pulitical meaning, seems tu evoke
a respunsive ¢hord throughout the
electorate.

The popularity of issues defined as fam-
ily issues inspired femimst urganizations tu
recast many of their own agenda items in
the Lroader family cuntext. Parental leave
is probably the premier feminist concern
packaged as a family issue, and sv far the
tactic appears effective with legislators. H.R.
925 has twice deared four subcommittees
and two full committees n the House of
Representatives, while a companion mea-
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sure in the Senate has gencrated serivus
interest in field hearings across the country.

The key to parental leave’s remarkable
progress in a few short years is not, how-
ever, simply the bill’s appeal to working
parents with young cluldren. While such
families arc the central beneficiaries of H.R.
925, a number of other constituencies stand
to benefit as weil. In truth. the Family and
Medical Leave Act would serve the inter-
ests not only of working mothers, but of the
handicapped and the elderly. The diverse
appeal of the legislation elicits support from
a broad range of organizations and individ-
uals, fron the National Organization for
Women to the United Mine Workers and
the U.S. Catholic Conference.

Labor union support of the parental leave
bill is widespread, for H.R. 925 breaks
new ground in labor law, providing a min-
imum leave standard that supporters say 1s
gravely needed. Women are increasing their
rumber and propoition in the workforce and
organized labor has responded by promot-
ing initiatives that help employees balance
the demands of family and work.

Still, its packaging, broad supporting co-
slition, and responsive labor pelicy are not
entirely responsible for the progress of the
Family and Medical Leave Act. Most, if
not all, bills are scaled back tv enhance
their chances of winning the support of a
majority of lawmakers, and the family leave
measure before the House of Representa-
tives is the product of extensive compro-
mise. H.R. 925 is an instructive example
of Congress’s preference for a cautious ap-
proach to change. The provisions of the
original parental leave proposal were con-
siderably more sweeping than those of the
version awaiting House action. The onginal
bill, discussed in detail below, would have
covered all employers except those with
fewer than five employees and thus would
have guarauteed leaves of alsence for most
American workers. In its present form,
however, H.R. 925 would cover fewer than
half of all workers when it is fully phased
in to apply to empluyers with 35 ur more
employees, The number of weeks of leave
required tv be offered have alsu Leen re-

) -
E TC«ced. Nevertheless, propunents of the bill
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puinit out, the underiying principle of min-
nnum jub protection remains unaltered,
providing a foundation of secunty for fam-
ilies that can Lbe Luilt upon in the future.

The Family and Medical Leave
Act (H.R. 925)

The contours of the bill that awaits ac-
tion by the full House of Representatives
as of June 1988 are as follows:

* It applies to all employers with 50
or more employees for the first three
years after it is enacted; thereafter,
it will apply to all employers with
35 or more workers.

* It entitles eligible employees—de-
fined as those who have at least one
year on the job and work at least 20
hours a week—to up to 10 weeks of
family leave over a two-year period
in order to care for a new-born, newly
adopted, or seriously ill child, or
seriously ill parent.

* Tt allows eligibie employees to take
up to 15 weeks of leave for the care
and treatment of their own serious
health problems, as certified by a
physician.

* It permits employers to deny leave
to high-salary workers—defined as
those whose salaries place them in
the top ten percent of the employer’s
salaried workers—if these employ-
ees’ absence would cause “grievous”
economic hardship to the employer’s
enterprise.

* It does not require that employers
pay leave-taking employees during
their absences, but it does require
employers to guarantee the employ-
ees jobs and to continue their health
insurance coverage (if the employer
provides that benefit to employees)
during the leave period.

The Family and Medical Leave Act is
modest by the standards of parental leave
policies in many countries, especially these
that require that ieave-taking employees
Le paid, but it repiesents a major step in
family and labor policy in the United States.
H.R. 925% broad coalition may applaud
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the step, but many businesses are fiercely
opposed toit. Rather than viewing the bLill
as providing a reasonable and necessary
minimum labor standard, the U.S. Cham-
ber of Commerce, _.i particular, sees it as
an unwarranted government-mandaied
benefit that threatens the freedom and
competitive edge of the American mai-
ketplace. The position of the Chamber ap-
pears to be quite firm: federal authority
to determine employec benefits, in prin-
ciple and in practice, is wholly unac-
ceptable. Leave policies must, says the
Chamber, be left 10 individual employers,
many of whom are already establishing
such programs in order 10 retain their
skilled workforce.

O
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Therefore, members of Congress, who
are under imtense lobbymg by both sides
uti the issu., face an ethen'ur propusition,
Further compronuse on 11.R. 923 may be
impussible. A prmciple 15 at stake, both
for the Chamber of Commerce, which re-
j('\ {s f(:dcmll) mandated |Jcncﬁla, aud for
the measure’s suppurters, whe have pared
the Lill's provisivns to the bune. Legislators
must decide whether they are for or agmnst
the Family and Medwal Leave Act as it
now stands.

Itis instructive to Juuk back at how this
situativn Jeveloped. What follows 15 a be-
hind-the-scenes histury of the Family and
Medical Leave Act.




A [Biflll Hs Coneeived

A Caiifornia Statute in Question

The issue of a nativnal parental leave
policy in the United States first aruse in
the 1920s, when the International Labu
Organization (ILO) met »nd recom-
mended that member nativnis enact mater-
nity leave laws. The current leave pulicics
of most Enropean countries took roct from
the 1LO conference, but it was not until
1978 that American policymakers began
to come to terms with the issue of preg-
nancy and the workplace. Befure that time,
women workers who became pregnant were
frequently fired ur reassigned tu less visi-
ble—and less remumerative—jubs, If af-
forded a leave of absence, new mothers
ready to retnrn to the worhplace might dis-
cover that their jobs were nu lunger avail-
able. Fringe benefits, such as insurance
coverage, provided tu other worhors on leave
with temporary disabilitics were not rou-
tinely provided to pregrant employees who
took leave. Congress curredted this injus-
tice by enacting the Pregnancy Discrimi-
nation Act (PDA) of 1978.

The PDA is an amendment to Title VI
of the Civil Rights Act uf 1964, which Lut-
laws employment discrinination vn the
basis of race, < olor, religivn, nativnal uri-
gin, o1 sex. As amended by the PDA, Title
VII stipnlates that “women affected by
pregnancy, childbirth, ur related medical
conditions shall be treated the same for all
employment-related purpuses .« . . as vther
persons not su affected bt similar in their
ability to work ™

This anti 'iscrimination remedy was a
major vichry for working wumen. Yet it
applies only tv employers whe offer fringe
benefits to disabled workers, and vnly if
the employer has 15 or mure empluyees.
Thus, women empluyed by businesses that
do not offer fringe benefits tu disaliled
¢y ~"ers are not entitled to leave and reem-

10

pluyment rights under the PDA, Moreover,
abuut 22 percent of the nutgevernment
workfuree is empluyed by businesses with
fewer than 15 warhers {Bureau of National
AMfairs, 1987, 12). In other words, an ab-
sulute right for pregnant women to tahe
maternity leave was not encompassed by
that legislation.

Even if the federal government made no
pronvantenient an this area. huwever, the
states were free to act amd several did. In
1978, as the PDA was enacted, the Cahi-
furnia assembly passud an amendment to
the state”. Fair Employment and Housing
Act alding w the state’s existing disability
program a provisivit that entitled women
wothers in the state to an unpard, four-
month pregnancy disabnhty feave with b
reinstatement, Undchangal were the exist-
aig provisions with respect to viher tem-
puratily disabled empluyees, for whom the
statute provided wage replacement but no
Jub guarantees and o nmimom leave-
lengths.

The statute was challenged by California
Federal Savings and Loan (Cals Fed.) after
the bank was uted for refusing tu reinstate
an clnp'u)cc, Lalhian Garlaud. folluw thg her
state-sanchivned matermty leave, In Cali-
Jornia Federal Savings and Loan o Guerra,
Cal. Fed. argued that the faw alluwed a
spectal bicak fur pregnant women ammount-
ing tu diserimination against men, This
prcfcrcntial pulin ¥, sanl the |mn|\, vivlated
the PDA. On February 9, 1984, the U.S.
District Conrt for the Central District of
Califurma ruled un the case atnd agreed with
the bank, stating. “Califunna empluyers who
cotply with state law arcsubject to reverse
discritmination sumts ander Fitle VH {of the
Civil Rights Act] by temporarily disabled
males Cho du not receive the same treat-
ment as female employees disabled by
pregnancy.”




The district court’s decision sent shuch
waves through Califurnia’s feminist com-
munity. An appeal was prepared. At the
same time, the U.S. Cungresstan who had
authored the California pregnancy disalal-
ity statute when he was a member of the

Califurnia state legislature decided to act
ot the federal level agamst the court’s ml-
g, Howard Berman (D-CA) deaded to
seek a nativnwide policy to protedt the jolis
of working women tanpuranly disaliled Ly
pregnancy and childbirth,

Figure 1. Civilian Labor Force Participation Rates for Women Age 16 and Over,

Selected Years, 1940-87
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The Dual Burden

The need for such protection has been
amply demonstrated. More women than
ever before gre in the paid work force (Fig-
ure 1), more than doubling their numbers
in a single generation. Career fulfillment
is certainly a motivating factor, hut the
majority of womnten also work for economic
reasons. The two-paycheek family is the
orm among married couples.

The number of mothers working outside
the home is four timies greater than in 1950.
Today. 60 percent of women with children
between three and five years old are in the
labor force. Most dramatic has been the
increase in the number of working mothers
of youug children (Table 1). Increasingly,
womnen are returning to work soon after the
birth of a child: almost one-half of all moth-
ers of children under the age of one are
working outside the home (U.S. Burcau of
the Census, 1986). These women1epresent
the fastest growing segment of the U.S,
workforce.

Approximately 75 percent of women in
the labor force are in their child-bearing
years. For the majority of those who become

pregnant, their employer's maternity poli-
eies may be an unpleasant surprise. The
size of the establishmentin which they work
is a key factor. Studies done in the late
1970s found that the vast majority of firms
with 100 or more employees provided dis-
ability leave for pregnant women and guar-
anteed their jobs upon return (Kamerman
et al., 1983). These findings were Lorne
out by a recent study conducted by the
National Council of Jewish Women (NCJW)
which concluded that “the provision of eight
or more weehs of job-protected medieal leave
for maternity is now the norm m the Amer-
icant worhplace” (Bond, 1987; 395), low-
ever, according to the NCJW, firms pro-
viding paid maternity leave are m the
minority. 36 percent of employers with 20
or more employees, and 11 percent of em-
pleyers with fewer than 20 employees.
Somewhat more one-third of the estabhsh-
ments surveyed by the NCIW allowed some
job-protected family leave m addition to
cight or more weeks of medieal maternity
leave; four weeks was the amount of family
leave most frequently offered. lowever, only
12 percent of employers with fewer than 20
worhers (ompared to 71 percent of those

Table 1. Labor Force and Employment Experience of Women with Young Chiidren,

March 1986 (in percentages)

With Children With Children

Family Type Under Age 3 Under Age 6
All women with children

Working full:lime 29.7 333

Working part-time 15.1 } 44.8 15.4 ] 8.4

Unsmployed 5.9 6.0

Not in labor force 49.2 45.6
Married, husband present

Working full-time 30.7 33.2

Working part-time 16.3] 41.0 16.5] 49.7

Unemployed 2.9 4.1

Not in fabor force 49.1 46.2
Other ever married!

Working full-time 33.1 429

Working part-time 12.9] 46.0 123 ] 55.2

Unemployed 11.5 9.5

Not in labor force 42.6 354

! Includes widowed, divorced, and married with an absent Spouse.

3= Bureau of Labor Statistics, unpublished data,
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witl: more than 20 workers) set the con-
ditions of leaves by a standard policy. The
absence of such standards, ac curding tu the
NCIW, “introduces uncertainty and places
some workers at considerable rish” (Bund,
1987: 394).

The only federal standard with respect
to maternity and parental leayes is the Preg-
nancy Discrimination Act. And, as dis-
cussed earlicr, this law does not require
employers to provide benefits, only to be
even-handed abuut administering thuse
benefits they do provide.

Special Versus Equal Treatment

The news that a member of the U.S
Congress wanted tu curre this situation
by implementing the Califurnia statute at
the national level might have been ex-
pected to prumpt jubilation. Instead, it
received a mixed reaction, of buth interest
and alarm, frum feniinist atturneys in the
nation’s capital.

Why shuuld this news cause alarm? The
reasunt is that many feminists were guietly
in partial agreement with the district court’s
dedisivn in the Cal. Fed. casc. They viewel
the matemity leave statute as a weli-ineaning
but nunctheless “protective™ measure at vdds
with the principle uf equal treatment of ale
and female workers.

Histuricdlly, prutective labur laws lini-
ited the huurs and kinds of jubs that wumen
could work in urder tu ensure healthy Jiild-
bearing. The results of these protectivns
can stll Le felt tuday v empluynient dis-
criminativn, vecupativnal segregation, and
the differential between men's and women's
wages. Thuse favuring the cqual treatnicut
model believed that any workplace pref-
erences niade sulely fur pregnant women,
no mattcr how nuble their intent, would
inevitably lead tv workplace discrimination
against women.

West Cuast activists and their allics why
suppurted the Califurnia maternity law
cuantered that since women alune bear
children they are at an indisputable dis-
advantage womipared tu working men and
reqaire an uldge to help them romain com-
petitive in the wurhplace. The law’s sup-

Q ters alsu argued that since women are

mcrcasingly indispenvable tu the work-
fUrLC, Ulnpluycrb “l'Ubl‘ lluhi"cbbcb (lcpc"(l
heavily un female productivits are unlikely
tv discnminate agasast women cmpluyees
Lecause uf a materaity leave preference.

This was an argument over means. not
ctds. the common gual was workplace ey-
uity. Nevertheless. the wsue evohed strung
fechings un both sides, and they naturally
split vver the federal distnet court’s Cal.
Fed. decisiun. West Cuast fentinists were
determined o appeal the ruling and win
reinstatement of the maternity leave law;
at the same time, Rep. Berman began to
draft federal legislation that would codify
the Califurnia measure as anativnal policy.

Equel treatment propunents welcomed
the idea of pusliag beyumd the confines of
the Pregnancy Discrimimatiun Act, but they
uppused reintruducing the theme of wumen
as special meners of the workfurce. Such
amove, they fuared, would spark a renewal
of the debate about “women’s place” in
sucicty. In the hands of ambivalent legis-
laturs, this could be extremely dangervus.

The pulitical chimate in Washington in
the mid 19805 was decidedly conservative.
The Reagan administration’s platform of
antifederalism and “traditivnal values™ made
astrung impressi s on many pulicymakers.
Women’s rights proponents were put on the
defensive, finding themselves having unce
again tu justify lung-accepted theurics of
cqual rights under the law. A phalanx of
legislaturs remameld commtted tu the femi-
st agende, bat the general sentiment of
Cungress was une uf cautious muderation.
the narrower and more arcumscribed the
wolnen’s issue, the better its chances fur
consideration,

If a federal Lill were intruduced alung
the Lines of the Califurnia statute—that is,
cunfined w providing speaial treatment for
pregnant workers—Mhow, in the prevailing
pulitical atmusplicre, could equal treatment
prupunents cver chiange the terms of the
debate? These adtivists recugmzed that the
majurity in Congress was likely to be in-
Qifferent tu thie subtletics of fominist legal
thouglht. Handed a narowly diawn propusal
un maternity leave, legislaturs would be apt
tu use their minds to larger issues. This
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was precisely whar the Washington-based
feminists wished tv avoid, fur they had
identifiecd @ means ol aclhicving v ternity
leave policy within the equal
theory.

uanent

Universal Disability Leave and
Parental Leave

The way to provide job prutectivn fur
pregnant women without setting them apart
from the rest of the workforce was tu extend
job protection to all temporarily disabled
workers. Women could not then be =ingled
out as requiring special treatment and run
the risk of appearing burdensume to em-
ployers. To add a contemporary spin to the
issue, Washington feminists expanded this
concept to another level: both mothers and
fathers would be entitled to leaves to care
for their newborns—giving time to bond
with and nurture their infants. With this
provision, the equal treatment mudel would
cross over frum the women'’s agenda tu the
family agenda.

Feminist lobbyists had been trying, in
recent years, to make the case that womn-
en's concerns were family concerns. In this
wider context, policies to enhance wom-
ens economic and societal status would
be viewed as enhancing the family unit.
“The family™ is sacred to polic ymakers,
but the “pro-family ” banrer had, fur some
time, been appropriated by the far right.
Now, in parental leave, there appeared an
issue that, although conceived as a wom-
ens rights measure, had a direct family
orientation that might attract cunsenative
interest while at the same time drawing
the pro-family label back tu the political
center. Here was an opportunity tu weld
womens and family concerns into a new
concept for Congress.

As the Washington Lased feminist lol,-
byists were developing their concept, in-
terest in doing sumething abuut parental
leave was rising on Capitol Hill, in partic -
ular among a number of uthier members of
the California congressional delegatiun, they
alerted their colleague Rep. Berman 1y their
concern about the Cal. Fed ruling, and
@ “nerest in a federal jub-prutected leave

pulicy. These mflaential members of the
House, ali Democrats, included Rep. Geurge
Miller, chairman of the Select Committee
uti Children, Youth and Families, and Rep.
Barbara Boxer, an outspoken former San
Francisco city commissioner. Rep. Ber-
man’s close friend and ally, Rep. Henry
Waxman. could also be counted on to play
a role in shaping policy. All wished to re-
spuid tu the judicial wmvalidativn of the
Califurnia state law while alsy addressing
a bruader concern abuut fathers’ roles in
unrturing healthy familics. They cunceived
a prupusal tu provide buth parents with joub-
guaranteed leaves of abisence upun the birth
ur aduption of a child, with an additivnal
pruvisiun that the parental leave could be-
gin for women Lefore the baby amived to
cuver any disability anising from the
pregnancy.

Cumnbining the disability and child care
cuncepts was intended tu address buth the
narruw issiie uf maiemity disability and the
larger concern of respunsible parenting. The
legislators reasoned that by opening the
leave-taking entitlement to fathers, the pro-
pusal avuided the appearance uf @ “wumen’s
concern” and appealed tv a broader
constituency.

The news of the California legislators’
initiative was greeted with chagrin by the
handful of feminist attyrneys and urgani-
zativn representatives why had furmed
themselves intu a commiti ze to draft a the-
vretically sutnd disalnlity and parental leave
bill fur Cungressional cunsideration. The
cute drafting comnuttee incduded Wendy
Williams and Susan Deller Russ of George-
tuwn University Law Schoul, Dunna Len-
hoff of the Woumen’s Legal Defense Fund—
veterans of the fight for the PDA—and Sherry
Cassidy of the Cungiessivnal Caucus for
Women’s Issues. This core group was fre-
quently augmented by such individuals as
Sally Orr uf the Assuciativn of Junier Leagues
and Betty Jean Hall of the Cual Empluy-
ment Project. Helen Blank of the Chldren’s
Defense Fund contrbuted her expertise to
the early undertaking, as well.

The drafting cumnnttee deaded that the
parental leave cuncept could nut be strethed
tu encumpass maternity leave (which s es-
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sentially a furm of disability lease) withuout
amning intu the spedial treatment trap, since
only wumen would be able tu Jaim g preg-
nancy-related medical prublem. All the
same, the drafting committec members®
commitment tu the equai treatment ap-
proach tu pulicymaking did not dim their
appreciativn uf the sensitive situativn that
now arose: they would have tv alert the
parentalmaternity leave bill spunsurs— in-
fluential members uf Cungicss with whum
the committee shared respect and admi
ration—that their propused legislation was
unacceptable, and that the unly tulerable
initiative was one that distinguished ddis-
ability leave from pareriing leave while en-
suring both for everybody.

With man, assurances of goud will, the
drafting cummittee gingerly conveyed its
reservativns. The Representitives e
sponded gracivusly. “Shuw us sun.cthing,™
they said. Little did they know that the
current carrying the parental leave propu-
sition was about tu shift from Capitol Hill
to the outside urganizations. The nascent
proposdl escaped the hands of legislators
and was nut tu retumn fur quite sume time.

An Outline Is Circulated

The leave proposal outlined by the
drafting committee for cunsiderativn by
the members of Cungress had a wide reach.
no empluyer exemptions frum the pro-
pused pulicy were envisivned, i was meant
to provide fur ail workers who may expe-
rence a disabling medical corditivn, need
time to establish family coliesivn with a
new baly, or administer tu a gravely ill
child. The vutline Jid not call un em-
ployers tv pay wages tv wurkers un leave,
but did require pre-existing health in-
surance bencefits tv be continued.

The drafting committee members rec-
ognized that theirs was a cunsiderally
grander idea than the une their congres-
sional allies hadin mind. Murcuver, it was
plain that a half-duzen or su Washingtun
lawyer-lubbyists, nu matter their extraor-
dinary commitinent and expertise un the
PDA, had little weight with which to sway
a congressional delcgativn amply sup-

F ‘l)Cfted in its point of view by the feminists
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amoung its uwn Califurnia cunstitucnts.

Su. even as the drafting committee’s vut-
line was being delivered w the Califurnia
representatives, the comnuttee set vut to
enlist a wider range of urganizational in-
terest in its propusal. Brought an at this
stage were traditivnal women's groups, such
as the American Assudiation of University
Wumen, mute specialized assuciativns like
the Pensiun Rights Center. and several la-
Lot urganizations. including the United Auty
Workers, the Service Empluyees Intena-
tivnal Uniun, the Communications Workers
of Anicrica, and the Internativnal Ladies’
Garment Workers' Uaion, The drafting
cummiittee’s strategy was tu invulve these
groups in fleshing out its outline for pa-
rental and disability leave, and thereby eo-
tablisl a cualitivn invested in the propusal.
This 15 an impurtant element in develuping
real cummitnient tv o measure, while var-
swus lubbying groups may unite in suppunt
of a particular propusal, their degree of
cummitment tu it—and its privrity un their
agendas—may vary. The inclusive ap-
pruach adupted by the drafting committee
prumised the participating vrganizativns a
hand in developing the proposal in return
for their conunitment to work actively for
the bill’s advancement,

This initial cualition-L silding strategy was
rishy. Hupeless decentralizativn, luss of
cuntiul, aimlessness—any of these prob-
lems could have besct such an undertaking,
The missiun of the committec, after all, was
tu put buth a bill and a cualition gether
in fairly short urder. Fortunately, the close
persunial and professiunal assuciativns amung
the urganizativnal representatives, and their
commnon guals, protected against breah-
downs, Pussibly because at this early puint
in the histury of parental leave legislation,
the 1ssue was nut generally viewed as une
likely to muve thruugh Cungress in the near
{ur cven distant) future, nu competition aruse
amwng the varivus groups fur contrul vver
the measures The women who had consti-
tuted the cure (!ldflillg coninnttee costinued
tu vversee all matters, Jetermining agen-
das, calling the countless meetings, and
following up on all issues related tu the
proposal taking shape.




Not surprisingly, this cvalitivn-building
strategy did make decisivn-making cum-
bersome. Each detail of the proposal—and
there turned ont to be scures—was sub-
jected to the demucratic process. This ap-
proach was laburivus and time-cunsuming
(2 major frustratiun tu sume participant. as
the proposal developed). but it did alluw
difficult issues to be aired and debated by
the various organizations.

For instance, while there was little dis-
sent on the need tu initiate a lease bill that
provided for both disability and parental
leave but treated them as separate cun-
cepts, and very little discurd uver the amount
of leave time that should be made avail-
able—six months for disability leave. four
months for parental leave—the matter of
not requiring paid leaves of absente was a
source of serious disagreement. Luw-in-
come worhers would be very unlikely tu
exercise a right tu take a leave withvut pay.
The core of any sucial pulicy regarding leaves
for disability or parenting, it was puinted
out, must be sume wage replacement medh-
anism, so that persuns at every level of the
workforce could participate.

Admitiedly, the drafting committee had
experienced its uwn deep cunflict uver this
issue, but ultimately cuncluded that a Lill
requiring empluyers to pay their absent
workers would be viewed by must legisla-
tors as much too extreme. The principle of
the matter, th cor.mittee made Jear, was
the eatitleme:nt of a basic right tu take a
leave wher special circumstanc.s de-
manded without lusing und’s jub. If wage
replacenient had tu be furfeited, at least the
proposal would apply tu all husinesses, large
and small.

The intensive work of the drafting cum-
mittee took on a life of its own. It dealt with
the broad issues as iniently as it eaplured
the intricadies of labur law, federally and
privately spunsured empluyec benefits, col-
lective hargaining agreenmients, and all other
factors relevamt to the devising of a first-
of-jts-kind natioral short-termi disalility and
narental leave policy. The findings of this
exbaustive effort by the committee—all of
whese members had other ongoing profes-

Q@  responsibilities —were nut necessar-
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ily imtended fur + wlusion sn the K, but
tu ensute that the « ummittee pussessed ex-
pertise in the subject area.

To the members of Congress why had
recensed the drafting cennitiee™s vriginal
bill vutline, these efforts mast have ap-
peared futile. Rep. Berman had already
sent his cupy of the vuthine tu the House's
legislative counsel’s uffice’ and a bill, in-
tegrated with the Cungressman’s original
parental-maternity feave woneept, was ready
tu be drupped in the hupper. Neither Rep.
Benan vor eny of his colleagues wished
tv intreduce 0 measure that encompassed
uLiversal disability lease. In their view.
this was nut germatie to the matter of child-
birth and child care.

The cualitivn was stunned by the legis-
lat srs” rejection ot its appruach. The leg-
islaturs explained their pusitivn. it was 2t
that they rejected the equal treatment the-
ury. it was that the equal treatment theury.
i the form of the bill developed by the
drafiing cummittee, was mudh & v broad to
attract senuvus attention. Rep. Berman felt
certain that Congress might muve va aleave
hill. but not un the versiun propused by the
drafting conniittee.

Represcntatives of the cuahitivn met sev-
cral times with the lawmakers ty debate
this assertivn. The members of Cungress,
raminding the cvalition that they'd been
atvand the legislative Lluek befure, re-
mained behind their own approach to the
leave legishation. Coalitivn representatives,
whoy attempted tu dramatize the breadth of
suppurt for their approach by appeanng en
masse at the conference table, were equally
stealfast. Nu duubt the amount of work they
had already expended in developing their
propusal was a factur, but nwre important
was the principle at stake.

If the groups in the coalition had any
leverage, it was the gnwing exatement vver
the political phenomenon known as the gen-
der gap. This was 1984, a presidential elec-
tivn year, and the gender gap inspired pol-
itivians of cvery stripe to dv sumethng for

' Each House of Congress has a separate ~1aff of
lemslative expents who transform drah proposals
it the proper Inll form for officral mtroducnion,




the nation’s female electorate. The per-
ceived clout of the women’s organizations
certainly had an impact on the disc ussivn
cf the paremta' leave propusal. But uncon-
nected, niore immediate concerns such as
the national clections soun vverlook Luth
the ce-lition and the legislaturs, and the
liscussivu had to be suspended.

Theu it was 1985. Contrary to the pre-
dictions of many feminists. the gender gap
had not een wide enough to unseat Pres-
ident Reagan. On Capitol Hill, legislaturs
reacted negatively to the failure of the Dem-
ocratic presidential ticket and its feminist
adherents. Wierce only a few weeks earlicr
politiciars had beaten a path to their dours,
now feminist women’s groups found then-
selves and thel; agenda held at a coul and
measured distance. Although the California
Democrats remained sympathetic, the co-
alition was perceived as politically weak
when it resunied the quest for a parental’
disability leave bill.

The Original Congressional
Sponsors Bow Out

As the 99th Congress began, the Cal-
ifornia members showed signs of having
secend thoughts about their eatlier re-
jection of the coalition’ all-inclusive leave
proposal. However, they were nuw per-
plexed by other, more practical cuncerns
that arose from the aay Congress oper-
ales—in particular, from the demands and
constraints of the commitiee system.

When a bill is introduced in the House
of Representatives, it is referred to the
committe¢ and subcommittee with juris-
diction over the subject matter of the bill.
(Many bills get no furthes, they languish
and die with the end of the Cungress.)
Action on a bill generally begins with at
least one subcommittee hearing convened
for the purpose of gathering relevant in-
formation and airing the pros and cona
If there is sufficient interest in the bill
among the subcommittce members, the
panel meets to “mark up,” ur amend, the
bill and then sends it to the full com-
mittee, where the foregoing prucess is typ-
ically repeated. The full commitiee’ final

© s areto vote on the bill and, if it passes,

tu furnish a report on its contents and
purpuses fur tlie rest of the House.

In most cases (the exceptions mvolve bills
considererd completely noncontroversialy,
before a bill can come before the whole
House for consideration, it must go to the
Rules Conimittee, whose function is to de-
cide the circumstances under which the
measire will be considered by the House—
fur examiple, huw many hours of debate will
be allowed. and whether there will be any
restrictivns v amenshnents offered srom the
flour of the House. Only when the bill has
been granted a rule can it be brought before
the full House for debate and a vote by all
the members. Should the bill then wm a
majuzity of voles cast m the Honse, it is
referredto the Senate. where asubstantally
similar process begins all vver again.

Members of the House of Representa-
tives typically sit on at least two full com-
mittees and several subcommittees of each.
They spend a great part of their working
hours mastering the intricacies of the topics
and issues handled by their committees and
subcommittees. House members normally
appoint vne ur two of their own staff persuns
1o assist them in this chore, and they also
rely o committes. and subcommittee staff-
em. All other subject matters—that is, those
vutside the members’ committee jurtsdic-
tion—are dealt with by members un a catch-
as-cateh-can basis. Legislative aides han-
Jdling noncommittee 1ssues for members
generally are respunsible for a staggermgly
diverse (and oft-times inconsequential) pile
of subjects.

The length of the process and the com-
mittee respunsibilities of niembers of Con-~
gress incan this. members tend to resist
assuming principal authorty for issues vut-
side their committees’ purview.

The parental/disalnlity leave propusal
deseloped by the coalition of women’s
gruupa—d medsure bow tentatively entitled
the Family Fionomic Security Act—was
morc than just a thevretical problem for the
interested members of the California
vongressivnal delegativn. Nut one of these
members sat on the panels (the Education
amd Labor Commuttee and the Pust Office

and Civil Serviee Commutiee) to whielisuch
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a propusal wuuld Le referred. The draft Lill
urged by the cualition was ubvivusly wide
in its reach, w advance it wonld require
buth subsiantial persunal and staff re-
suirces and time, commuslitics hardly -
finite to legislators.

Rep. Berman remained deeply cun-
cemed abuut resulving the Califurnia Ji-
lemma left by the court’s decisivn in the
Cal. Fed. case—an appeals wourt ruling un
the case was expected at any minute—and
it must have been deeply disappunaang tu
him that his initiative in this regard was
not wholly embraced by the cvalitivn.
Nevertheless, he infurmed the coalitivn
members that e wuulil nut act against their
interests. He gladly promised tu cuspunsur
their propusal and tu work for its apprusal,
but he could not act as its chief spunsur.
Rep. Berman has bLeen true tv his word,
remaining actively behind leave legisla-
tivn. While uther legislaturs wentun tu carh
cunsiderable attentiun fur their hey spun-
surship of the Family and Medical Leave
Act, it should not be forgotten that the leg-
islativnuses its cuneeptivn tu Rep. Huward
Berman of California.

The Dean of Congresswomen
Steps In

The cvalitivn had demonstrated its
duminance vier the dircetivn of parental
leave. Yet now there was nu cungressivnal
spunsur fur the cualitivies prupuadl. This
situativn prevailed for perhaps an hour
dter Rep. Berman annvunced that Lie cuuld
rut sputeur the bill. Tt twh abuut that
lung for Cungresswuman Patricia Schroe-
der to offer her leadership for the woali-
tion’s proposal,

Rep. Schrueder, the senivr woman in
the House, 15 generally regarded as the
furemost wumen’ rights activist in Cun-
gress. A Hanvard-educated lawyer, she is
sery stnart, a quick study, and an inde-
fatigable legislator. Furthermore, Rep.
Schroeder chairs the Civil Service Subs-
committee of the House Pust Office and
Civil Service Cumnmittce—the subcum-
fuittee with jutisdictivn vver legislation to
provide parental/disability leave for gov-

cenment empluyees. Federal vurhers were
included i the coalitions proposal. And,
as cu-cliair of thie Congressivnal Cauens
fur Womens Issues, « legislatisve senvice
urganiZativn comiprising mwure than 100
House menbers and a staff that acts as
Liaisun with the womens vrganizations, Rep.
Schrueder had a built-in cungressional co-
alitivn witl which to launch the bill.

As it happened, the Coluradu Demuerat
had been lusking for a pupular issue to
cenew the ﬂdgging pust—clcd;uh interest
s womens nghts, and the parental leave
idea was a perfect tunie. It crossed vver
intu the “pro-family”™ dumain, which was
particularly attractive tv Rep. Schirveder
because it nut unly bruadened the appeal
of a wuniens initiative but it alsu stule the
thunder of the new right. A savvy politi-
“eran with o hnack for delivering memo-
rable une-liners, Rep. Sclirveder was the
ideal pitchwoman for the parental/dis-
ability leave prupusal. All in all, Rep.
Sthrueder was perfect for the bill and the
bill was perfect for her.

Su, happily for all involved. the work of
the drafting committee was to be rewarded
after all. In a final flurry of activity, the
coalition completed its magnum opus. The
proposal delivered to Rep. Schroeder in-
uded. four months of unpaid parental leave
upuih the l,inl., dduphuh, ut serivus illness
of a culd, with pust-leave juby reinstate-
ment, six munths of unpaid shurt-term dis-
abulity leave, witli juls reinstatenient, con-
tinuance of pre-eaisting licalth isurance
aml maintenance of all vther pre-leave em-
pluyee benefits, such as seniurity and pen-
siun deerual, a envil court right of action
against employers who deny leave; and os-
tablishment of a commission tu stady and
mahe recummendanons vithin twy years of
cuactment with respeet tu a nativnwide paid
parental and disability leave pulicy. (This
pruvisivn vvercame most of the remaining
discurd in the coalition vver the unpaid
nature uof the leaves called fur by the pro-
pusal.y All enipluyers involved in interstate
commerce were tu be cuvered, as well as
all guvernment entities frum the federal ieve!
down.




Key developments in evolution of the Family and Medical
Leave Act:

September 1978: California statute entitling women workers to four-month job-
protected pregnancy disability leave signed into law.

October 1978. Congress approves Pregnancy Discrimination Act.

August 1983: California Federal Satings and Lvan 1. Guerra filed, challenging
California’s pregnancy leave statute.

February 1984: U.S. District Court for Central District of California rules in
Cal. Fed. case, finds California pregnancy leave statute violates Tutle VII.

March 1984: Informal committec to draft disability and parental leave legislation
has first meeting in Washington, D.C.

April 1985: Rep. Schroeder introduces H.R. 2020, Parental and Disability
Leave Act, in House of Representatives.

April 1985: U.S. Court of Appeals for Ninth Circuit reverses district court’s
decision in Cal. Fed. case.

October 1985: First congressional oversight hearing on H.R. 2020.

March 1986: Parental and Medical Leave Act, revised version of H.R. 2020,
introduced in House of Representatives as H.R. 4300.

April 1986: Parental and Medical Leave Act introduced ir Senate as S. 2278.

June 1986: House Post Office and Civil Service Committee passes H.R. 4300.

June 1986: House Education and Labor Committee amends and passes H.R.
4300; now called Family and Medical Leave Act, bill includes leave for
care of seriously ill elderly parents.

January 1987: S. 249 introduced in Senate. Otherwise identical to H.K. 4300
as amended by House Education and Labor Committee in June 1986, Senate
bill has no provision for care of ill parents.

January 1987: U.S. Supreme Court affiris appellate court decision in Cal. Fed.
case: California pregnancy disability leave statute dves not vivlate Title VII.

February 1987: H.R. 925, identical to H.R. 4300 as amended by House Ed-
ucation and Labor Committee in June 1986, introduced in House.

October 1987 Tipartisan compromise on H.R. 925 announced, includes re-
duction _.1 ieave time and higher small-employer exemption.

November 1987: House Education and Labor Committee passes compromise
version of H.R. 925.

February 1988: House Post Office and Civil Service Committee approves, without
revision, federal employee section of H.R. 925.

June 1988: H.R. 925 awaits consideration by House of Representatives.




A BBili Bs Entroduced

On April 4, 1985, the formally titled
Parental and Disability Leave Act® (PDLA)
was introduced in the House of Represen-
tatives. The PDLA drew only 20 original
cosponsors, but the list included many
prominent and highly respected legislatois.
A few of them were Republicans—making
the bill arguably bipartisan—and, signifi-
cantly for the effort to enlist support for the
bill beyond the feminist constituency—Rep.
Christopher Smith (R-NJ), one of the fore
most anti-abortion spokesmen in the House,
was among them.®

The endorsing organizations were the
Amner‘can Association of University Women,
the American Civil Liberties Union, the
Association of Junior Leagues, the Coal
Employment Project, the National Feder-
ation of Business and Professional Wom-
en’s Clubs, the National Organization for
Women, the National Women’s Political
Caucus, ihe Pension Rights Center, the
Women’s Equity Action Leagne, and the
Women’s Legal Defense Fund.

Interestingly, the fact that the Parental
and Disability Leave Act covered tempo-
rary disabilities of all kinds prompted little
remark from observers on or off Capitol
Hill. It is likely that the sheer novelty of
the proposal distracted attention from its
substantial reach. Certainly true is that the
measitre’s proponents dwelt largely on the
parental leave component, which was the
bill’s central and undeniable appeal.

2 The name of the bill was to change vnce mure,
but the move away from using “family” in the title
of the prototyge bill was due to the apprehension
of drafters that the measure would be nnstaken for
the property of the far right.

® The anti-abortion conncetion 'as been made re-
peatedly in behalf of parema! leave, but it has yet
to create a really firm attachment among anti-abor-
afa £

\~—es, despite the lobbying cffort devoted to

The Luck of Timing

With a mere 20 cosponsors and a great
deal ¢f groundwork still needed to prepare
for its advancement, the PDLA might have
heen expected to langnish. However, the
legislation seemed to possess a charmed
life from the very beginning. An early
happy omen was the number it was given—
H.R. 2020. An easily 1. .uembered bill
nuinber can be enormously helpful in
gaining attention, and sympathetic mem-
bers of Congress would later state that the
PDLA was as clear-sighted as its number
suggested.

Then, less than two weeks after the
PDLA was introduced, the U.S. Court of
Appeals for the Ninth Circuit handed down
its decision in the Cal. Fed. case. To the
surprise of many observers, the appellate
court reversed the lower court’ ruling and
found the California maternity leave stat-
ute compatible with Title VII. The Ninth
Circuit held that the federal Pregnancy
Discrimination Act was intended to pro-
vide “a floor beneath which pregnancy
disability benefits may not drop—not a
ceiling above which they may not nse.”
Rather than provoking more equal-versus-
special treatment acrimony, the finding
served to consolidate support for action
at the federal level. Now, more than ever,
a national leave policy appeared timely.

The backers of H.R. 2020 looked no
further for a press strategy. The Ninth Cir-
cuit Conrt’s clear ruling, and Cal. Feds
immnediate appeal to the Supreme Court,
made the issue of parental leave eminently
newsworthy, Most reporters covering the
issue gave the bill a favorable spin.* The

* Several reporters who spuke with the author -
dicated that ther personal sympathies were en-
gaged, sinve many of them had anfants thensselves
and enjoyed but meager benefits from their own

E TC leave by the U.S. Catholic Conference,
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fortunes of the infant legislatiun svared,
as did the prestige of its sponsor ar en-
dorsing organizations, who appeared to
possess remarkable furesight.

Back to the Drawing Board

As the Ninth Circuit dedision raised
the profile uf the parental leave issue, twy
allies uf the wumen’s groups tuuk a second
and closer look at H.R. 2020 and quietly
pronounced it unaceeptable. Organized
labur identified passages in the ball that
were vague envugh tuimperil the senivnty
system.” At the same time, disability rights
activists tuok issue with the very use of
the term disability throughout the bill.
They pointed out that H.R. 2020 defined
dis ability as a tutal inability to perform a
jub, anution ul diadbilily that the disabled
rights advucates had been struggling for
years to overcome.

Andthen, cungressivnal committee ex-
perts puinted vut that the frec-standing
bill did not duvetail with existing labur
law.

The message was clear. the PDLA clearly
appealed tu gruups beyund the wumen's ur-
ganizativns, but its shurtcummgs were two
gldring fur their unqualified suppurt. Asnt
stuud, H.R. 2020 would nut du, alienating
the labur and disability-nghts communities
was unthinkable. The drafting commitiee
wudld have tu be reconstituted, a revised
bill would have tu be intruduced.

A vew round of seenungly endless meet-
ings began. Sumany mure individuals joaned
the drafting conmuttee that conference halls

employers’ leave policies. In this connection, an
ironic situation arose in the spring of 1986, when
the Depanment of Labor had to cancel a long-
planned family policies semnar co-hosted by the
private-sedtor Bureau of Navonal Affars (BNA)
‘The Newspaper Guild went on strike against BNA
and U.S. Labor Secretary William Brock did not
want 1o cross the picket line. Promment among the
reasons for the stke was BNA's refusal to allow
the issuc of parental leave tv be brought to the
hargaining 1able.

*This panicular problem dwelt in the unintended
inference that leave-takers would have an uncon-
dit:onal nght to their jobs, superccding the nght
of mure senor nonfeave-tahing empluyees, msuch
:s as widespread layoffs,

]621

had tv be buuked ty accommudate the par-
ticipants. Nutable additiuns ty the com-
muttee at thus pumnt were the AFL-CIOQ, the
National Education Association, the Coa-
lition of Labor Union Women, the Dis-
ability Rights Education and Defense Fund,
the Nativnal Council uf Jewish Woutnen, the
League of Wumen Vuters, the American
Nurses Assuciation, and the Older Wom-
en’s League. Alsu, fur the first time, staff
experts>—uutably Ellen Battistelli, Fred-
erick Feinstein, and the late Linda Ittner—
frum the relevant wongressivnal comnntiees
took part.

Remarkably, the inclusive approach used
carlier by the drafting committee worked
once again. Not unly were the bill's prob-
lems addressed successfully, but the -
vperative effurt produced real commaitment
frum a larger and more diverse cuahtion
than before. Any disgruntlement that nay
have lingered among vrganizations not in-
Juded in the development of the protutype
bill svun dissulved. It shyuld be noted,
however, that participation in the drafting
prucess did nut ensure an urganization's
endursement of the pruduct, as had uve-
curred earlier. Fur sume groups with many
levels of bureaucracy—th: AFL-CIOQ, for
example—endursement of parental leave
legislation fulluwed lengthy intravrganza-
tional debate. .

The redrafting proceeded smouthly for
the must part and largely unbekugwnst to
the cungressivtial sputisurs. Cualitivt mem-
bers continued to call fur a nativnal parental
and disability leave policy but avoided ask-
ing tegislators specifically to cosponsor the
imperfect H.R. 2020.

The congressional experts’ concern about
the free-standing nature of H.R. 2020 was
solved by ri. Irling the revisiun on the ex-
isting Fair Labur Standards Act. Labor's
problem with the bill's unintended threat
to the seniority system was solved with the
addition of a single paragraph making clear
that, in the event of a layuff, leave-takers
would not be eligible for their jobs ahead
of more senior workers.

Resolving the disability-rights commu-
nity’s quarrel with the bill was even easier.
the term “medical leave™ was substituted
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for “disability leave" throughout H.R. 2020.
Medical leave more precisely defined the
matter anyway, since H.R. 2020 coustrued
this type of benefit to cover health condli
twns ranging from pregnanc y-related var-
icositie. to chemotherapy treatments for
cancer patients.

Once these problems were disposed of,
new issues arose. By mid-1985, the first
negative ramblings abont H.R. 2020 began
to be heard. The bill's coverage of small
emplovars was troublesome to some legis-
lators. This was a thormy issue, putting pro-
ponents on the defensive. The “redrafting™
comniittee (hereafter referred to as the co-
alition} decided to compromise. By estab-
lishing their own limits on the bill’s cov-
erage, proponents hoped not only to reinforce
their control over the terms of the debate
but also to signal their responsivene: » to
concerns about hardships for employers.

The compromise that the coalition conld
agree on was an exemption for employers
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with fewer than five workers—the same ex-
emption that pertains to the Fair Labor
Statdards Act, which established the nin-
imum wage and was used as & model for
revising HLR. 2020. (Under Title VH of the
Civil Rights Act, of which the Pregnancy
Disability Act is a part, the employer ex-
emption is higher—fewer than 15
employees.)

At this puint, the coahtion felt sumewhat
magnianinous about compromsing at all.
After all, there was a~ yet nu organized
uppusition to H.R. 2020%s universal em-
ployer coverage. Nevertheiess, if it soothed
cungressivnal cuncerns to eaempt small
cmployers from coverage, why not? The
prospects for the revised legistation could
only be strengthened by this modest
cuncession. now the measure could be
alkdressal as a pro-family imtative that als
was sensitive to the needs of small
businesses.




The Issue Caltches Fire

There were a few observers of the coa-
lition’s rewriting marathon who wondered
what purpose would be served by a fresh
bill if no actual congressional action had
occurred suggesting the need for a more
substantive initiative. The normal legisla-
tive process would call for a thorough airing
of the legislation before the markup began,
but here was a situation where the markup
(albeit unofficial) was already well under-
way. Congressional staffers feared that the
quest to revise was turning into an obses-
sion. It was time to act.

H.R. 2020 had aroused enough public
enthusiasm by the fall of 1985 to warrant
an oversight hearing on the prevalence of
maternity and paternity leaves among
Amierican businesses. Since congressional
oversight hearings explore issues, rather
than specific legislation, such a hearing
was a perfect approach to the matter at
hand. The revised bill was not yet ready
for introduetion, but its subject was ready
for a national forum. Parental leave had all
the ingredients to make a fine oversight
hearing: a well-defined problem, real peo-
ple ready to relate how their lives had been
affected by the lack of ieave, solid statis-
tics, many stellar spokespersons, and a
simple-sounding solution,

Parental leave was sufficiently intriguing
that the chairs of all subcommittees® to which

®The multiple committee and subcommitte: re-
ferral of H.R. 2020 stemmed from the broad areas
of law touched on by the bill. Since it involved
workers notonly 1n the private and nonfederal gov-
emment secturs but alsv an the federal govemment,
itwas referred to two full committees: the Education
and Labor Commitiee, where it was referred to both
the Labor Standards Subcommittee (because of its
similarity to the Fair Labor Standards Act) and the
Labor-Management Subcommittee (because of its
impact on employee benefits and labor law), and
Q st Office and Civil Service Committee, where
ERIC

H.R. 2020 had been referred agreed to a
joint vversight hearing. These members of
Congress and their panels were: William
(“Bill") Clay (D-MO) and Aust:n Murphy
(D-PA), chairs respectively of the Labor-
Management Relations Subcommittee and
the Labor Standards Subcommittee of the
Education and Labor Committee, and Pa-
tricia Schroeder and Mary Rose Oakar (D-
OH), chairs respectively of the Cvil Ser-
vice Subcommittee and the Compensation
and Employee Benefits Subcommuttee of
the Post Office and Civil Service Committce.

On October 17, 1985, the four panels
met to conduct the first congressional probe
intv leave pulicies for employees in Amer-
ica. The event was enormously successful.
Substantial and eloquent testimony entered
the record, making a strong case for a fed-
eral response. With all the skillful orches-
tration behind the scenes, the ontcome was
hardly surprising,

Ten witnesses, carefully chosen by Hill
staffers to express impassivned support for
a federal bill from different vantage pots,
appeared before the joint panels. It was an
artful display that included a self-styled
“macho man” from the United Mine Work-
ers juxtapused with a spokeswoman for the
Association of Junior Leagues. The homey
pediatrician T. Berry Brazelton, who rolled
a short filn of happy infants bonding with
their parents, charmed legislators from hoth
sides of the aisle. The mood was mellow.
It is likely that panel members who har-
bored reservations about a federal response
to the leave problem felt that an vversight

it was referred to two of that eommuttee’s subcoms-
mittees, (1 Civil Service and (2) Compensation
and Employee Benefits, The eurrent version of the
bill, H.R. 925, was subject to the same muluple
referral.




hearit:g was a hariless affair and thercefure
not the place tu express hustility. 1is alsu
prubable that, since little public uppusition
had surfaced at this time, nu members were
willing to appear negative. Whatever the
reason, a few congressivial panclists ea-
pressed sume careful shepticisim but nu un-
cuntruvertible opposition. I its fiest official
vuting, the issue of parental leave emorgad
unseathed.

The Revision Is Introduced,
The Opposition Is Organized

The momentum developed by the sue-
cessful vversight hearing picked up speed
over the next few munths. The Supreme
Cuurt agreed tu consider the ultimate fate
of the Califurnia pregnancy leave statute,
setting off a new round of press coverage
for the pussibility of a nativnwide parental
leave requirement. Shortly thereafter, the
cualition completed its revisions and the
four cungressivnal subcommittee Chairs
agreed not unly tu be the principal spun-
surs of the new Lill but to get it moving
immediately. Most significantly, the pro-
pusal futind husts in the Senate. Senators
Christopher Dudd (D-CT) and Arlen
Speeter (R-PA). On Mareh 4, 1986, the
new Lill, with a uew name, the Parental
and Medical Leave Act, and a nev. number
(H.R. 1300) was introduce e ... House,
on April 9, its counterpart, S 2278, was
introduced in the Senate.

All the pusitive press coverage and goud
will tuward the legislation finally suc-
ceeded in arousing the U.S Chamber of
Coummerce, which had Leen following the
parental leave issue in relative silence
The Chamber is a lung-standing vppuncnt
of most federal interventivn in the free
market. It had, in fact, opposed the PDA
when that measure was first intruduced.
The vrganization had lately been attempt-
ing to hold the line against guvernment-
mandated empluye. benefits, and there-

fore viewed TLR. 1300 as a dangerous
precedent. Consequently, the Chambers
previvus reluctance to b seen as the bad
guy by attacking parental leave quickly
evaporated.

The Chamber hastene d to alert its lucal
afiliates around the country that a new
mardated-benddits bill was gaining in
pupularity in Washington. Orchestiated
by the Chamber, local mom-and-pop shops
began flooding Capitol 11ill with their
complaints. They argued, first and fore-
most, that the bill was tou eostly for em-
pluyers. hulding jubs vpen while employ-
ces were un leave would cause small
empluyers tu founder. They argued that
the bill was unnecessary because em-
Pluyers were taking steps un their own to
pruy e leaves and jul) guarantees. Tllcy
argued that women themselses would be
victims of the bill hecause. as a practical
matter, wuinen would be the unly cin-
pluyecs to demand the propusals protec-
tiuns, tiius mahing empluyers reluctant to
hire wotnen. They argued that empluyers
would be Direed 1o do awey with uther
pupular emproyee benefits in onder tu of-
ford to provide the benefits called for by
the legislation.

These were damaging assertivis and many
lcgia'dturb twk nutice. H.R. 4300°s ad-
vuates were vastly vutmatched by its up-
puncnts in the generation of & grass-routs
campaign. Because of the largely negative
nature of what Congress was heaning from
the lucal level, critics of the Parental and
Medical Leave Act charged that the mea-
sure was an “insile-the-Washingtun-
Beltway™ phenomenvn—an initiative
dhcamed up by people vut of touch with the
real needs and cuncerns of grassruuts
Amcrica. Althvugh the Chamber of Com-
nicree was as busy as (or busier thany) the
cuahitiva at lobby g members quungrcba,
the vrganizad oppusition to H.R. 1300 had
the appearance of a pupulist crusade.




By the tine the four House suby ommit-
tees with jurisdiction touh up the legisla-
tion. parental leave had become a conten-
tious issie. The Chamber of Commerce was
suecessful in altering the terms of the de-
bate. so that many legislators began to pet-
ceive the victims in question as the em-
ployers who wonld be forced by the
government to provide leave rather than the
employees who currently lached protec-
tions. ‘This shift in sympathies pertainal
not only to some members of Congress but
also to administration ufficials, whe ex-
pressed strong opposition to the Parental
and Medical Leave Act.

The potential financial impact ok small
business discomfited even some of I.R.
4300's cosponsors. Large companies might
have little problem adapting to the measure;
many already offer more generons henefits
than those provided by the bill, and a larger
workforce more easily enables shifting of
employees 1o take up any slack left by leave-
takers. But the Chamber of Commerce
cliimed that small companies—which in
recent yeass have collectively aceounted for
the greatest nnmber of new jobs—would
pay some 13 billion in employee replace-
ment and administrative expenses were 1R,
4300 to be enacted,

This fignre tnmed ont to be a gross over-
estimate of probable costs.” Parental leave
backers contended that the financial impact
of the legislation woukt be minimal. For

¥ According to the General Accounting Office, “in
the esumate prepared by the Chamber of Com-
merce, the bulk of the cost was the result of ase
suthptivs made aboat the seplacenicn of workers
and prodoctisity losses, The Chamber's method-
ology assied that 100 pereent of workers on leae
were feplaced, o premium wage was paid (18 per-
cent lugher than the worker on leavey, and the
revlaccnients wert sumewhat less groducine than
QO ther replaced” (Gainer, 1987. 5).
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The Batile is Joined

one thing, they argued, employers can re-
direc t the work luad o lure temporary work-
ers {(many of whom are actnally less costly
than permanent staff persons) to handle the
tashs of absent personnel. And, as a prac-
tival matter, since the lease would be un-
paid, fow employees would be able to afford
to tahe the full amount of leave time pro-
vided under H.R. 1300,

Al the same, the cost of parental leave
Lecame the driving issue. The coalition
needvd badly to reassert its mfluence with
a message that defused or vutshouted the
cost argnment.

Compromise and The Family
Theme

By late spring of 19806, support for H.R.
4300 was dividing almost sqmarely on par-
tisan lines. Although several Republican
members of Congress played an active role
on the easnres behalf, those who sat on
the Education and Labor Committee were
cither resistant or openly hostile to it,
Compromise was essential if the bill was
to attract general support from GUP reg-
ulars and conservative Democrats.

Working with Republican as well as
Democratic committee staff, the lead co-
alition representatives—snch as the
Womens Legal Defense Fund, the Asso-
ciation of Junior Leagnes, the National
Coimeil of Jewish Women, and the AFL-
ClO—hammered ont a painful compro-
mise. Its key elements were raising the
zap on the small-employer exemption from
five to 15 workers, and capping at 36 weeks
the tutal amount of ellowable leave time
(that is. for family and medical leave com-
bined) an employee conld take in a twelve
month period. These were concessions to
worries aboit cost. Theu, tv broaden its
pro-family appeal, the measure was ex-
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panded to allow leaves of abisence to care
for an ill elderly parent as well as a hild.
This brought the politically poweriul
American Association of Retired Persons
into the cvalition and gave the Lill analt:-
generational “family” character.

The strategy succeeded in winning only
three Repnblicans on the Education and
Labor Committee, and thicir support was
grudging at best. Still, two of them were
¢uite inflnential: Reps. Jim Jeffords (R-
VT), ranking minority meinber of the full
commitice, and Marge Runkema (R-NJ).
ranking minority mamnber of the Labur-
Management Relations Subcunmnittee. It
was Repe Rouhema whu ashed that the Lill
include elder care. To balanee the addi-
tion of new beneficiaries, however, Reys.
Roukema wanted to ent the weehs of el
lowable leave-time frum 26 tv 13 wechs
for medical care, and from 18 tv 8 for
family care. More important, she wanted
to limit the legislation’ coverage tv o
ployers with more than 50 worhers— a liniit
that would leave 44 pereent of the Amer-
ican workforce withowt the bill’s protee-
tions. This proposal was rejected by the
coalition, but Rep. Ronkema remained
adamant that hers was the only version
that could attract 2 majority in Congress.

The cvalition’s compromise, nuw entitled
the Family and Medical Leave Act, passed
the House Educatie 2 and Labor Commttee®
on June 24, 1986, but a chaotic atmosphere
prevailed in the commiittee roum that Jday.

e
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Rq:ulﬁlkdns urmeal of the legislation tned
to derail the procecdings by parthiamentany
mancuvers and amendments viewed as
dilatory by their Democratic colleagues,
Indeed, these amcndments were mcrcl_v
delaying tactics, in the course of the time-
consutning debate on them, GOP commt-
tee. members made it dear that—n line
with the Chamber of Commeree pusition—
they would not accept any sersion of a fed-
erally mandated Lenefit Lill,

Time can vut onhe 99th Congress befure
the pared-back bill could Le brouglt to the
HNouse fluor. Bmay Lave been just as well,
Thie reception accurded alie Indl Ly the Ed-
ucation and Labwr Committee mdicated that
the lease issue was not ready for full House
debate, wod the Senate had tahen no action
whatsuevea an its counterpart ball. The co-
alition and spousuts set their sights un the
new Congress that would comene in 1987,
the year marhing Congress's bicentennial,
and perhaps a year that would usher in a
Demuctatic majunty on Capatol Hill,

* The Pt Office and Conil Serace Commane, in
contrast 1o the Education and Labor Comminee,
approted H.R. 4300 withow dissent, Because the
Posi Office Commtice sees 1he federal governmem
as a mudel employer, both Demon s and Repub-
hwns ot the pencd an genetally receptive 10 ox-
perimenting with innovations onhe federal work-
foree. For example, 1har committee has had ligle
trouble passing a bill to require a study of pay
equny m the federal workforce, a proposahihat has
met cumnderable uppasthiun an the whole House.




The B rive to the
Finish Line

The Pendulum Swings Back,
New Themes Are Voiced

Wit the advent of the 100th Congress,
the Democrats retooh control of the Senate
and kept control of the House. Proponents
of the Family and Medical Leave Act were
reinvigorated. When the new Congress
opened for husiness early in 1987, the
sponsurs of the Family and Medical Leave
Act (FMLA), newly introduced as H.R. 925
in the House, and its Senate companion
bill, S. 249°, came out of their corners
swinging. Other legislative commitments
might have kept these members of Con-
gress from giving their all to the FMLA
the past, but the measure was now se-
curely at the top of their ugendas. Both
congressivnal legislative schedules and the
efforts of the supporting coalition ensured
priority fur parental leave. All could see
that the issue was a durable one, despite
the Chamber of Comnisree onslaught, the
bill was continuing to receive favorable at-
tention frum the press and was picking up
speed at the local level. A number of state
legislatures were acting on similar initia-
tives, many modeled directly on H.R. 923.
Encouraged by the genuine grassroots
support for their measure, the FMLA'
spunsurs decided to launch a full-scale ef-
fort to enaet the bill.

The first prong of attack was to reassert
the reasuns for the Lill, to restate the pup-
ular concerns that necessitated a national
leave pulicy. Members of Cungress needed

* As introduced on February 3, 1987, H.R. 925
was identical to the compromise passed by the
Education and Labor Committee the previous June.
S. 249, which was mtreduced on January 0, 1987,

differed from H.R. 925 i that it had no provision,

Q  leave for the care of a seriusly ill parent.

ERIC

Aruitoxt provided by Eic:

23

a “hook,” a way of expressing themselves
so that their listeners got an immediate,
favorable, and indelible impression of the
issue. Accordingly, the principal sponsors
identified pusitive ways for their cautious
colleagues to view a bill widely held at arms
leagth because of its alleged cost.

Rep. Clay took the holistic approach,
calling the bill “preventive medicine,” be-
cause it “went to the heart of what is causing
families to struggle.” In other words, the
Family and Medical Leaz Act is good for
what ails you. Sen. Dodd unabashedly re-
ferred to the bill as “pro-family.” These are
messages that Rep. Schroeder terms “warm
fuzzies” because they give policymakers a
nice warm feeling. Warm fuzzic alone,
however, can make their spunsurs louk weak
and impractical. H.R. 925 alsu needed more
muscular rhetoric, so supporters empha-
sized the harder-edged theme of family leave
as a minimum labor standard. Anti-abor-
tion legislaturs supporting the bill even went
s0 far as to call parental leave a “pro-life”
measure.

On January 13, 1987, the Supreme Court
ruled in the Cal. Fed. case and revived
parental leave as a wumen’s equity issue,
By a six to three margin, the justices upheld
the California maternity-'cave statute,
holding that Title VII does uot pre-empt
states from providing additivnal maternity-
leave benefits. The Califurnia law proinotes
equal employment upportunity, wrote the
cenrt, because it “allows women, as well
as men, to have families withont losing their
jobs.”

The high eonrt’s decision was a windfall
for the supporters of the Family and Med-
ical Leave Act. Occwrring as it fortuitously
did at the beginning of the new terin of
Cungress, the ruling—and the publicity
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arising frum it—acted like adrenalin un the
bill and its advueates. With its spunsurs in
a fighting muud and the issue itsulf appar-
ently once more firmly ensconced on the
side of the angels. the FMLA took off.

Bicameral Action

Fur the first time. activn un a parental
leave measure touk place in the Scuate as
well as the Huuse. Tt is a fact that, even
amung cungressivnal allies, o shared con-
cern can give way tv unbridled and det-
rimental cumpetitivn between the too
chambers. Wisely, the Huuse and Senate
spunsurs A4 ot let this happen. They
vunvened hcuringa almust back-tu-back at
times, but used the vppurtunity tv build
ont each vthers mumentun. By Octuber
1987, the FMLA had been the subject of
aduzen cummittee ur subcummittce meet-
ings, including fickd hearings in Bustun,
Los Angeles, Chicagy, and Atlanta.

Huwever, while the number of House
nembers cuspunsuring the bill cimbed
steadily during these munths, several hey
legislaturs held back. They were sympa-
thetic tu arguments in favor of establishing
a nativnal leave policy, but could not en-
dorse the bill before them. It did not. they
felt. respond sufficiently w the cuncerns
raised by small businesses. By this tine,
the principal spunsurs had sensibly referred
the question uf cust tu the General Ac-
wounting Office (GAO), an independent,
nunpartisan guvernment investigative
agency, and the CAO% study was umder-
way. But Republic ans such as Reps. Olym-
pia Snuwe (ME), Nancy Juhnsun (CT),
Claudine Schneider (RI), as well as Jin
Jeffords and Marge Ruukhema—all mem-
beis o whum moderates of buth parties
luuked for a sense of diredtivn on this is-
sue—wanted substantive prow of the FMLA
spunsurs’ sympathy fur the concerus of small
employers.

The Huuse Democratic leadership alsu
hekd back frum the FMLA. These members
wanted prouf, twu, butof anvther kind. They
wanted tv be certain that the hilh would not
fail and be an embarrassment to the party.
Fuidence of its pruspects fur success woukld

at least 130 menbers (sume 30 mure than
H.R. 925 had Ly 0ud-1987) ane wu its sup-
purters” ablity tu deliver @ majunts vn the
House floor.

Yet Another Compromiise

The House Education and Labor Com-
mittee can be « fractivus panel, given w
extreme partisanship v sucial legisla-
tion. A Lill that passes the committee
alung party ues is very likely w fall prey,
un the House flour, tu the majurity which
Republicans and consenative Demucrats
constitute. H.R. 925, desuite its mumen-
tum and renewed vigur, faced this danger.

By Octuber 1987, the spunsurs needed
tu get the bill through the Educativn and
Labur Comnmittee with sume Republican
members un buard ur rish lusing the leg-
islativn altugether. Reps. Jeffords and
Roukema demanded further compromise
in exchange for their support, and vther
members of buth parties said they needed
sumic coneessiuns tu business cuncerns
before lh(:) could suppurt the FMLA. Do
something, they told the bills leading
sputisurs, su that we van say that the Lill
balances the needs of empluyers and
employees.

The two provisions of H.R. 923 that put
sunie utherwise a)mpdlhclu, members of
Coungress off were the length of leave time
it alluwed (26 weeks fur medical care, 18
fur family care) and the size of the small-
cmpluyer exemption (fewer than 15 em-
pluyees). Tu these members, the numbers
apprarcd arbitrary amd there was o reasun
ot tu adjust theni tu the magie puint where
they “sounded right.” However, the num-
bers were not in fact arbitrary . they cor-
respunded tu leave perinds in comparable
state prugrams and small-c iupluyer exemp-
tivis 1 cumparable federal labor laws. Most
impurtant, the numbers determined the
proportion of the American workforee that
would be covered by the bill and the ad-
cyuany of the coverage it afforded. Under-
standably, further comproniise on these
ceniral puitts was a heated issue for the
coalition,

Nunetheless, the feading representatives
of the coalitiun unee again met with the
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House sponsors and Reps. Jeffurds and
Roukenta to hammer out an aceeptable re-
vision of the FMLA. Finally agreed apun
was a compromise with the fulluwing
concessions: fur the first three years after
enactment, the bill would apply tv em-
plo,ers with 30 ur mure empluyees, and
thereafter to those with 35 or more: it would
entitle wurhers tv 10 weeks of family leave
over a two-year perivd and 135 weeks of
medical leave during a single year, it would
not require empluyers tu alluw leave tu em-
ployees with less than a year of senvice ur
with less than 20 wurk-huurs per week, and
it would allow empluyers tu deny leave tu
employees earning salagies in the tup ten
salary percentile of the empluyer’s work-
force if the absence of these empluyees
proved a finandial hardship un the em-
ployer. Unchanged were the uther provi-
sions of the bill, e.g., that employers cuv-
ered by the bill must guarantee leave-taking
empluyees’ jubs and cuntinue their health
insurance coverage.

The new limits un the legislativn met the
stipulativns uf Rep. Ruuhema and the uther
moderate Huuse Republicans invulved. The
endorsement of the cumprumise by the pre-
viously reluctant Republicans was su sig-
nificant tv the primary sponsurs that they
held a press conference tu annvance the
new bipartisan comprumise. At the same
time, the spunsurs annuunced the findings
of astudy by the General Accvunting Office
showing that the cumpromisc would -
tially cust empluyers nativnwide about 5188
million annually, rising tu $212 milliun unce
the bill was fully phased in (U.S. General
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Accounting Office, 1988). These estimates
were certainly a great Weal fess alumung
thar, thuse of the Chember of Commeree.
H.R. 925 tiun appeared tu represent a bal-
amed pulicy, une that respunded Luth to
the needs of working families anl tu the
legitimate concerns of business, especally
small businesses.

With the pruminent Republican sumen
uf the Cungressivnal Caucus fur Wumen’s
Issues—Reps. Snuwe. Juhnsun, anild
Schneider—uon buard, as well as the key
Educativn and Labur Committee Republi-
cans, Reps. Jeffurds and Ruukema, the
FMLA was nuw ready for marhup. The com-
mittee met un Nuvember 17, when unce
again the legislation met with a hustile re-
ceptivn frun. iis Republican cnitics. Tu these
members. whu were true tu the unswenving
pusition uf the Chamber of Cummerce, the
cuncessivns meant little. As a matter of
principle, they uppused federally nandated
employee benefits. The compromise passed
the Education and Labor Committee by a
vote uf 21 tu 11, of the GOP members. unly
Reps. Jeffords and Ruuhema soted in favor
of H.R. 923, uf the Demucrats, unly une—
Timuthy Penny (MNj—svuted against .

On February 3, 1988, the Huuse Pust
Office and Civil Service Comnnttee ap-
proved the sectivn of H.R. 925 that covers
federal emipluyees. Significantly, this cum-
mittee did not adupt the leave-time redue-
tivn eimbudied in the Education and Labor
Cummittee cumpromuse. Should H.R. 925
as it stands beconie law. federal vl sen-
ants will Le entitled tv up tu 18 wecks of
family leave and 26 weehs of medical leave.
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Conclusion

As this is written, the « ompromise Fam-
ily and Medical Leave Act awaits cunsid-
eration by the whole House. As required
by the Democratic leadership. the bill Las
150 cosponsors. It has the endorsement of
more than 70 organizativns. If there is une
sterling measure of the H.R. 925" appeal
10 mainstream America, it is that Ann Lan-
ders recently recommended it tu her mil-
lions of readers.

This paper has attempted tu desurilie the
dynamics that mold a bill and keep it before:
the attenzion of the national legislature. A
great deal of lard work by committed peo-
ple—uwithin and without Cungress—is gen-
enally involved, although it may appear tv
the cynical observer that theatrics and ma-
nipulation are foremost. Certainly, the art
of image-making helps to drive the poli-
cymaking process. But neither hard work
nor artistry will be effective unless there is
a demonsirable reed for the legislatiun.

In the case cf the Family and Medical
Leave Act, the demographics prove the neel.
Women with family responsibilities are in
the workforce o stay, and their—and their
familics’—needs are, in many cases. nut
being met by employers’ leave policies. The
American economy is increasingly depen-
dent on fewale labor and families are in-
creasingly dependent on women’s carnings.
These facts are coming to be accepted by
legislators of all political stripes. In the
consciousness of policymakers, the 1950
family model is being replaced by tuday's
typical American family —a family with a
woman in the workforce.

It is fair to ask whether these demo-
graphic changes will not canse employers
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oun their uwn to establish leave pulicies., as
the Chamber of Commerce contends. Most
sunveys show that American companies are
more likely than they used to be to uffer
matemity and child care leaves, in re-
spunst tu the mumiber of woinen m the work-
furce and the pressure t reta shilled em-
pluyees. In time, leave policies may . mdeed,
e mure common than they are tuday. even
if the FMLA is not enacted. Nevertheless,
there remain powerful arguments tur the
federal response embudied m the FMLA,
m particalar its establhishurent of a puni-
mum labor standurd. The guarantee of jub
reinslatement, at the minimum, represents
a flour beneath which benefits shuuld not
fall. Tt i5> the must baste of wurkplace en-
titlemenis and desenes 1o be a nativnwide
standard for all empluyers.

If there is a inajur weakness in the leg-
islativn befure the Huuse, it 1s in the nuni-
ber of empluyees whom the Il will not
help because their empluyers’ estabhsh-
ments are exempt from its requirements.
Even the failure of the bill to require pad
leaves pales befure this shurtcuming. How-
ever, if the basie goarantees of LR, 925
become law, legislaturs are free to revisit
the issue and mat.e a mure generous statute.
lu fact, H.R. 925 ealls for a panel tv in-
sestigate and repurt back 1o Congress on
ways te inplement a paid famly and med-
ical leave policy. This is the proverlnal
“camel’s nuse umler the tent” wamned agamst
Ly the Chamber of Cunnineree, but 1t1s true
that, unce the principle of the mmmum
labor standard is established in law, further
refinements ean be made.
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