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99TH CONGRESS 1 REPORT
e.0 1st session HOUSE CF REPRESENTATIVES 99-231

CZ
INDIAN EDUCATION TECHNICAL AMENDMENTS ACT OF

1985

W JULY 26, 1985.Committed to the Committee of the Whole House on the State of
the Union Ind ordered to be printed

Mr. HAWKINS, from the Committee on Education and Labor,
submitted the following

REPORT
(ro accompany H.R. 29081

[Including cost estimate of the Congressional Budget Office]

The Committee on Education and Labor, to whom was referred
the bill (H.R. 2908) to amend title XI of the Education Amend-
ments of 1978, relating to Indian education programs, having con-
sidered the same, report favorably thereon with an amendment
and recommend that the bill as amended do pass.

The amendment strikes out all after the enacting clause of the
bill and inserts a new text which appears in italic type in the re-
ported bill.

SUMMARY OF THE LEGISLATION

H.R. 2908, the Indian Education Technical Amendments Act of
1985, amends the Indian Education Act of 1978, as amended by the
Indian Education Amendments of 1984. It makes technical changes
and clarifying amendments to the statute to remedy a number of
concerns raised by the Bureau of Indian Affairs and the Indian
community.

Its major provisions simplify the requirements with respect to re-
porting requirements prior to school closures and make the provi-
sions on school closure and attendance areas prospective in their
effect. They delete provisions limiting the ability to take action
against bureau administrators for failure to implement bureauco standards and transferring the responsibility for the administra-
tion of contracts. They clarify that nothing in the 1984 amend-
ments require the provision of separate support services and insert
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of the 1984 provision on forward funding. Finally, they clarify the
policy or requirements on a number of the other 1984 provisions.

LEGISLATIVE HISTORY

H.R. 2908 was introduced by Congressman Kildee, with 12 co-
sponsors, on June 27, 198F An identical bill was introduced in the
Senate on the same day. On July 23, 1985, the Committee met and
ordered the bill reported with amendments by unanimous consent.

NEED FOR THE LEGISLATION AND PROVISIONS OF THE BILL

A. BACKGROUND AND NEED

The school system operated by the Bureau of Indian Affairs in-
volves over 180 programs and 40,000 students. It operates in 2:_'
States. It has been plagued by recurring problems in the areas of
support services and consistency of administration, to an extent
that the education of many of these students has been negatively
affected. As a Federal school system, and because of the special
duty owed to Indian people by the United States government under
the Trust responsibility, the Congress must take the responsibility
for this situation.

During the 98th Congress, the Committee worked on a package
of amendments affecting the administration of the Bureau of
Indian Affairs school system. The amendments essentially placed
limitations on the Bureau's discretion in the areas of school closure
or program curtailment, establishment of attendance boundaries,
and the provision of support services for Bureau of Indian con-
trolled schools 'including Facilities Management). They also includ-
ed authority for forward funding of these programs, and a number
of provisions relating to contract school standards and reporting,
personnel, and other minor issues.

Two days after these amendments were enacted as part of P.L.
98-511, the Appropriations Committee placed language in the F.Y.
1985 Continuing Resolution prohibiting implementation. The stated
reasons related to administrative concern regarding the feasibility
of a number of provisions and the need for others.

H.R. 2908 recognizes these concerns and seeks to address them. It
was developed through the efforts and cooperation of the Bureau of
Indian Affairs, the Senate Select Committee on Indian Affairs, the
Indian community, and other Congressional Committees and Of-
fices.

These amendments will affect school programs. These programs
begin during the August recess. Since it would not be a good idea
to begin implementation of changes during a school year, failure to
handle these changes expeditiously will mean that they could not
take effect until the 1986-87 academic year.

B. EXPLANATION OF THE RILL

(1) ImmunizationsIn considering these .endments, the Com-
mittee reviewed the Bureau's request for an amendment requiring
that the Indian Health Service provide all funding for the required
innoculations. The Committee has not acted on such an amend-
ment, because it ,I.vi043 it .11S tinneet:saryAbe funding for this re-
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quirement shall follow the current pattern for this practice, which
the Committee understands invol"es I.H.S. funding for immuniza-
tion shots.

(2) Tribal WaiverDue to a drafting error in the Indian Educa-
tion Amendments of 1984, the second sentence of section 1121(d)
was deleted. This amendment only reinstates this provision. It is a
strictly technical amendment.

However, the Committee, in restating this authority by the
Bureau, does not intend that it shall be without any limits. The
Secretary will establish the parameters for "good Lause" and
review through the usual regulatory means, and these parameters
will then be adhered to by all Bureau levels.

(3) Contract school standardsIn the consideration of the two
amendments to this section (particularly the amendment requiring
technical assistance from the Secretary), it became clear that it is
necessary for the Committee to clarify two points.

The standards developed by the Bureau under 20 U.S.C. 1121 (b)
and (c) clearly do not apply to contract schools in any fashion
UNLESS contract freely elect (under 20 U.S.C. 1121(e)) to have
them apply. The rejection by the Committee of the Bureau's 1984
proposal to change this legal situation shows the Committee's con-
tinued support for this exemption. If any further evidence in this
regard is needed, the Committee refers all interested parties to the
Report accompanying H.R. 15, later P.L. 95-561 (H. Rpt. 95-1137,
pages 118 and 173).

Secondly, and most importantly, as was stated in the report ac-
companying H.R. 11, later P.L. 98-511 (H. Rpt. 98-748, page 19),
there are contract schools which have developed standards and sub-
mitted them to review by the Bureau through the P.L. 93-638 proc-
ess of negotiation and review for the purposes of declination. These
standards have been accepted by the Bureau for a number of years.
They have been incorporated into the contract. The Committee re-
states that these standards are Bureau standards for the purpose of
meeting this section. Modifications to these standards and techni-
cal assistance shall be carried out in a manner consistent with P.L.
93-638 practices, and instances in which the Bureau refuses to
accept them shall be subject to the declination procedures.

(4) Contract school studythe purpose of this study is to yield a
method for generating program, administrative and other cost fig-
ures which are consistent between contract schools and which are
comparable to those produced by the Bureau's cost-accounting
system. The purpose of the study is to generate a method (e.g. a
system of conversion factors or definitions) which will allow the
Congress and the Administration to compare the costs and needs
among contract schools and between contract schools and the
Bureau schools. Such information will be important as the future
of contract schools and specific concerns, such as indirect cost
needs, are discussed.

The Committee clearly states that this .s not a study to require a
uniform cost accounting/ fiscal control system for the contract
schools. These schools already have such systems which meet spe-
cific requirements. Besides, such a requirement would, in all proba-
bility, lead to the imposition of a system which would resemble the
Bureau's. There are two major problems with this outcome. The
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Bureau's current accounting system is in need of substantial revi-
sion already. Additionally, the contract schools reflect many differ-
ences in size, sophistication and relationship to other tribal enti-
ties. Their fund accounting systems need to reflect these differ-
ences. Above all, this study is to be user sensitive and user-orient-
ed. The Committee also stresses that, to the greatest extent possi-
ble, the results of this study not lead to increased workloads or re-
porting requirments for the schools affected. Modification of cur-
rent P.L. 93-638 reporting requirements, rather than the addition
of a new set of requirements, should be the method used.

The Committee also stresses that the study should be conducted
in an objective fashion. If the Bureau should decide to do this study
and produce this system "in-house", it is the Committee's clear
intent that the Bureau consult with the Indian controlled contract
schools which will be ultimately affected at every step in the proc-
ess. Additionally, the Committee wishes to make clear that Nation-
al Indian organizations continue to be its suggestion for the prefer-
able contractor for this study. The Bureau's concern regarding the
use of an Indian organization was carefully considered. The Com-
mittee retained this provision due to its desire to insure that the
product of this study be user sensitive. If necessary, there is noth-
ing in this section that precludes subcontracts between the Indian
contractor and non-Indian entities for particular components that
might require special expertise.

(5) On closuresThe Committee stresses that it does not intend
for the Bureau to define the term "active consideration" in such a
restrictive fashion that it vitiates the protections afforded by this
section. Also, a "substantial curtailment" is one which involves a
decrease in a service to a significant percentage of the group who
are defined by the service to be decreased, i.e. in geographical
terms (cutback in bus service), by age or grade (cutting out a grade
or restricting the size of a class), or by service provided (the closure
of a dormitory restricting or terminating boarding operations). In
arriving at the percentage that will be affected, only those who are
receiving or who are eligible to receive, or who might reasonably
receive the service in the immediate future shall be included in the
computations. Therefore, when determining whether the termina-
tion of a bus route is "substantial curtailment" only those students
who use bus service at a school site shall form the total upon which
the comparison will be based. The percentage which represents a
significant number shall be determined in each individual case, but
in an case, a percentage in excess of 33% will be considered sub-
stantial.

At the Bureau's request, the Committee has included a provision
for closures for unforeseen emergencies. The Committee intends
that such emergency closures (e.g. for fire, flood, natural disaster)
be temporary and in no case for more than one year except where
special circumstances exist that preclude opening within the year.
If such circumstances exist, closure could continue for a reasonable
period beyond the year provided a report on the special circum-
stances is submitted to the affected tribe or tribes, the School
board, and Congress. This provision is not to be used for closure of
facilities that have, either deliberately or through neglect, been al-
lowed to deteriorate to the point where a health or safety risk
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occurs. If the Bureau decides to make a temporary closure, consoli-
dation or substantial curtailment permanent in nature, the Bureau
must use the regular statutory procedures.

The Committee is also sensitive to the concerns raised by the
Navajo Tribe that past statutory requirements relating to "com-
ments" and "consultation" by the Tribes and others has not lead to
meaningful input. This is largely the result of Bureau practices: (1)
that afford the opportunity for comment but which do not include
meaningful review or incorporation of those comments, or (2) which
do not involve comments until decisions have been substantially
made (or even partially implemented). The Committee has not in-
serted the suggested specific requirements spelling out each step
for consultation, since this rightly should be a matter for Adminis-
trative determination. Additionally, the efficiary of such a detailed
enactment would be questionable. The remedy must be a matter of
attitude, originating in the highest levels of the Bureau. The Com-
mittee prefers to state that with respect to the provisions of P.L.
95-561, particularly as amended by P.L. 98-511, current practices
are unacceptable. The Bureau should institute the needed remedial
actions, and thus avoid the need for very specific consultation re-
quirements in the future.

(6) School boundariesThe Committee wishes to call attention to
one particular facet of the Bureau's practices in establishing at-
tendance areas. The Bureau has discussed establishing boundaries
between Bureau programs and public school entities. In these dis-
cussions, the Bureau has repeatedly stated its intention to make
these boundaries mutually exclusive, requiring attendance by some
students at the public school, or, more accurately, prohibiting the
attendance by those students at Bureau programs.

The Committee recognized the need to establish clear and exclu-
sive attendance area boundaries in 1984. However, it is concerned
that the Bureau, in establishing these, will only consider geograph-
ic factors and will ignore the patterns of practice and problems
that may exist with respect to specific public schools serving reser-
vations.

The Committee hastens to state that it is aware that many
public schools give exemplary service to Indian students on Indian
reservations. However, it is also a fact that there are pubic schools
which do not provide adequate or equal services to their reserva-
tion based students or do not provide them on a consistent and
year-around basis. When the Bureau establishes its attendance
areas, it must take the specific facts regarding each instance into
account. It shall not regard as exclusive any public school service
area where the public school has not provided equal service in the
past (i.e. where bus routes are not run on a consistent basis year-
around or where bus service is unilaterally suspended for reserva-
tions during poor weather). This may be remedied by Bureau coop-
eration and assistance. However, concern for the students man-
dates that the problems be solved (or on their way to solution)
before the attendance areas be treated as exclusive. Also, the
Bureau should consider the same factors when determining the
need for contract schools. Failure to do so would constitute grave
neglect of its responsibility to Indian people.
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Finally, the Committee stresses that attendance areas are more
than mere lines on a map. The Bureau shall, in implementing
these amendments, develop a process to allow students with special
needs or who would benefit from special programs only offered in
particular schools, to receive the consideration they need.

The Committee recognizes a unique situation on the Navajo res-
ervation. The Navajo Tribe, pursuant to the Education Amend-
ments cf 1984, has established a Task Force with the intent of de-
veloping an attendance area system which includes all of the publi-
cally funded school operating on the reservation, i.e. BIA funded
schools and State funded schools. The Committee is also aware that
a waiver of the BIA established boundaries was in effect during the
1934-85 school year, since that system was not officially established
until after the school year had begun. A situation could develop
where students' educations would be disrupted by the implementa-
tion of the BIA boundaries in the school year 1985-86 and be fur-
ther disrupted by the implementation of the Tribal system the fol-
lowing year. Students in some instances coud be forced to change
school 2 years in a row.

The Committee directs the BIA to continue to cooperate with the
Trioal boundaries initiatives and to take such measures as are nec-
essary to prevent disruption in the educational program of individ-
ual students.

The Committee also recognizes that the contract schools on
Navajo are included in the current BIA boundary system and sees
no reason why this should not continue. There is nothing in the
1984 amendments or these amendments which would interfere
with such cooperative efforts, where they have been mutually
agreed upon.

(7) Contracting coordinationBy deleting the transfer of contract
functions to the Education Division and reinstating language that
coordination should be greater, the Committee does riot intend to
signal an acceptance of the status quo. If improvements are not
forthcoming, particularly as they relate to timeliness of action, the
Committee will reconsider this option.

In deleting this provision, however, the Committee could not
leave unaddressed the clearly inequitable situation that exists for a
few applicants for new school starts. The Secretary is directed to
review applications for new school contracts which were submitted
prior to October 1, 1984 under the rules and applicable Bureau
guidelines in effect when they were submitted. This means that the
Bureau guidelines which are currently being formulated, which
place a premium only on geographical factors, shall not and may
not be used in any way in this cetermination. The Committee does
not suggest what the ultimate determinations will be. However, it
does feel that the unconscionable delays in reviewing the applica-
tions submitted, delays which clearly violated the Bureau s own
regulations and good administrative practice, warrant this highest
level immediate review. The Committee also feels this is warranted
because at least one of these applicants, the Tiospa Zina tribal
school on the Sisseton-Wahpeton reservation, is a viable, State ac-
credited, and functioning program which stands in jeopardy due to
the Bureau's failure to meet its own review timeline. In this case,
substantial Federal funding, in the form of Indian Education Let
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funds, and substantial Tribal funding, in the form of a permanent
Building for this school, have already been expended. This money
cannot be allowed to go to waste simply due to the Bureau's failure
to act in a reasonable manner.

(8) Personnel sectionsThe Committee seriously considered con-
cerns raised by the Bureau with respect to the effects of the provi-
sion dealing with personnel. This provision does not require or
foster separate personnel services for the Education Division. In
the area of personnel, all school level personnel activities which
are supervisory and evaluative in nature (including the decisions
relating to such activities aswho to hire and when, termination
of a school employe [subject to the applicable rules and regula-
tions], evaluation of employe performance and the acceptance of
employes proposed for transfer) shall be under the control of the
Education Division. This does not affect in any way the issues of
processing of paperwork provision of technical assistance re: rules
and regulations or the handling of employe files and payroll ac-
tions. The Committee has made a clarifying amendment to Sec.
1126(b) which will solve the Bureau's concerns.

(9) Facilities ManagementThe Committee is aware that this
provision has caused the most concern for those who have ex-
pressed reservations to the actions taken last year. The Committee
once again states unequivccally that it was never its intent, nor is
it now its intent, to foster, encourage, support or require a separate
maintenance service for Bureau Education.

The Committee is recommending several minor changes to make
this clear. The Bureau will establish the required system for com-
puting maintenance budget needs and distributing the funds appro-
priated for operations and maintenance in such a manner that the
needs will be computed "from the field up." This means that field
officials, using guidelines established by the Assistant Secretary,
will be at least initially responsible for computing their needs and
reporting this to their superiors. Thus the aggregate figures pro-
duced in the Central Office will provide a realistic basis for a
Budget Request. The Amendment does not require that the Bureau
perform this function through the Education Division. However,
Education Division input into this process, through recommenda-
tions and review is required.

The Committee intends that the Bureau will continue to distrib-
ute the funds appropriated in the operations and maintenance ac-
count in the manner currently prescribed, that is, without segre-
gating any funds solely for the use of Education. What the amend-
ment requires is that the Bureau compute, using the system de-
scribed above, the funds which are included in the field distribu-
tion that can be reasonably stated to have been attracted by the
education needs in each area and agency. These figures, further re-
fined to an agency level, and where possible with a breakdown to
school site costs will be given to the field education personnel only
by the Director of the Office of Indian Education.

At the local level, the Committe intends that the Education
person in charge meet with th. 'r counterpart in the Facilities Man-
agement. Working together (i nsidering such components as fixed
costs, energy and scheduled maintenance costs, needs identified by
the FACCOMS system nd by school level facilities maintenance
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and education personnel, and other items) they will jointly estab-
lish a maintenance plan and timeline. The Facilities personnel,
using this plan, will perform all work. However, the amendment is
clear that on a regular basis (e.g. quarterly) education personnel
will be required to certify that the work is being performed or will
be performed. Continued availability of funds, to the extent the
funds have been attracted by and can be reasonably foreseen to be
intended for the maintenance of education facilities, will depend on
this certification. However, the, funds will actually continue to be
handled by the Division doing so now. The Committee has left to
the Assistant Secretary the development of a system for the resolu-
tion of any differences that may arise. However, it is the intent of
the Committee that such a system include equitable representation
of both the Facilities Management and Education divisions.

Nothing in this subsection is to be construed as to interfere with
the normal procedures of contract schools so authorized to contract
for facilities services and funds, as is currently authorized by P.L.
93-638.

The Committee has deleted the section dealing with control of
education facilities, because it has received information that if the
above plan is put into effect, it will be unnecessary. The Committee
continues to intend that Bureau Educators be in control of the uses
to which Bureau education facilities and their constituents (i.e.
rooms) are put. This should be done consistent with health and
safety factors, but education decisions in this respect should not be
"second-guessed" by any other Bureau division.

(10) Allotment FormulaThe Committee has withdrawn the
clause requiring a provision within ISEF to fund 12 month school
programs, as well as summer school programs. This withdrawal is
in no way to be construed as a lack of support for summer enrich-
ment and recreation programs.

The Committee is concerned by reports that summer school pro-
grams have been arbitrarily disapproved by the Bureau, both
under Indian Student Equalization Formula and Chapter 1 funds.
The Committee directs that local decisions with respect to summer
school programs not be overturned without going through the ap-
propriate process, where there is sufficient funding under I.S.E.F.
or Chapter 1 to support them and the requirements of the program
have been met. With respect to Chapter 1, the Bureau should treat
programs uniformly.

(11) Forward fundingThe Committee is aware that the early
implementation of the 1984 amendment authorizing forward fund-
ing appears unlikely. This is largely due to the "transition year"
effect, which means that the Budget outlay totals for the first year
would reflect a "doubled amount". The Committee regrets this situ-
ation, since this "hump" effect is not really a double-funding, but a
buy forward effect. The benefits of Forward funding are clear, and
the Committee remains committed to its ultimate implementation.

However, to obtain what relief may be approved quickly, the
Committee is amending the law to include an additional funding
option, advance funding. This form of funding allows the Appro-
priations panel to include two amounts of money in one Appropria-
tions Act, the first amount to be available immediately for the year
the Act covers. The second amount would not be available for obli-
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gation or expenditure until the fiscal year after the fiscal year cov-
ered by the Appropriations bill in which it is included. For in-
stance, if there were two amounts in the F.Y. 1986 Appropriations
Act, one designated by F.Y. 1986 and one designated for F.Y. 1987,
the one designated for F.Y. 1987 could not be spent until October 1,
1986.

While the funds would not be available for expenditure, they
would be available for distribution to the schools through a process
of notice of allotments. Then, on October 1, 1986, they would
become automatically available for distribution, without further
administrative action.

The benefits are increased stability of funding for schools (facili-
tating planning), an earlier distribution for obligation, with stabili-
ty insured against later "holds" or "transfers between accounts".
Also, such a system would safeguard against education programs
being squeezed should Appropriations not be enacted by October 1
of a year. In the Budget context, advance funding does not involve
a transition year, since it does not involve the obligation or expend-
iture of funds in advance of the year for which they are appropri-
ated. Thus there is no "double funding" or "hump" phenomena.
The Committee hopes that the Appropriations Committees will im-
plement this provision in the next Fiscal Year's Appropriations
measure.

(12) The Committee has carefully reviewd the concerns regarding
the creation of a local non-competitive procurement authority. It
has decided that the amount initially authorized for such a process
should be a fixed amount, not a percentage of the budget, and that
it should be small enough to allow careful monito:ing. The Com-
mittee also makes clear that the Assistant Secretary is to establish
guidelines for the use of this money. However, the Committee in-
tends that these guidelines not beco'ne so restrictive as to render
this authority meaningless or a "bureaucratic nightmare". This is
intended to be a fund to i set needs which are determined on a
local basis, and no guidelines on its use should act against this
intent.

OVERSIGHT

No findings or recommendations concerning oversight of the pro-
gram authorized by the bill have been received by the Committee
from the Committee on Government Operations.

!OST ESTIMATE

The Congressional Budget Office has provided the following esti-
mates of the costs which will be involved in implementing this leg-
islation. The Committee concurs in these estimates and adopts
them in compliance with clause 7 of rule XIII. No cost estimates
have been received from any other Federal department or agency.
The Congressional Budget Office letter follows:
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U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,

Washington, DC, July 24, 1985.
Hon. AUGUSTUS F. HAWKINS,
Chairman, Committee on Education and Labor,
U.S. House of Representatives, Washington, DC.

DEAR MR. CHAIRMAN: The Congressional Budget Office has exam-
ined the federal cost impact of H.R. 2908, the Indian Education
Technical Amendments Act of 1985, as ordered reported by the
House Education and Labor Committee July 23, 1985. This bill
amends Title XI of the Education Amendments of 1978 regarding
the Bureau of Indian Affairs (BIA) education programs by making
technical amendments relating to BIA school boundaries, closings,
consolidations, and standards. This bill would also change the au-
thorization for appropriation from forward-funded to advance-
funded.

Based on our analysis there would be no change in federal costs
as a result of this bill. H.R. 2908 amends certain administrative
procedures and guidelines for the operations of MA schools includ-
ed in the recently passed Education Amendments of 1984 (P.L. 98-
511) and would not affect federal costs. P.L. 9S -511 authorized the
forward-funding of appropriations of these BIA programs; this bill
changes that to advance-funding of appropriations. Both forward
and advance funding provide for the appropriation of funds a year
in advance but allow a slightly different timing in obligation of
those funds. To date, Congress has only provided current-year fund-
ing for these programs.

This bill would not affect the budgets of state and local govern-
ments.

Please call me if you have any questions or have your staff con-
tact Deborah Kalcevic (226-2820).

With best wishes,
Sincerely,

RUDOLPH G. PENNER, Director.

INFLATIONARY IMPACT

Since this measure does not alter the expenditure of any funds,
the Committee does not anticipate any inflationary impact if it is
adopted.

SECTION-BY-SECTION ANALYSIS OF H.R. 2908

Sec. 1 states the title for the bill.
Sec. 2(a) reinstates the provision giving the Secretary final au-

thority to establish standards for B.I.A. schools, accidentally delet-
ed last year. Also requires Tribe to submit alternatives within 60
days of waiver.

Sec. 2(b) clarifies language on standards for contract schools to
make provision applicable to existing programs (as well as new
ones) and to allow the Bureau to do the required study either
through contract or in-house. Also clarifies that the study is to in-
volve reporting standards.
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Sec. 2(c) deletes the limitation on the Secretary's right to disci-
pline B.I.A. educators for failure to meet the proposed standards.

Sec. 2(d) changes the requirements on closures, consolidations, or
curtailments of B.I.A. programs to be prospective in nature and to
simplify the reporting requirements. Also moves the date of the
report to Congress from May to August.

Sec. 3 changes the provision regarding the establishment of
school attendance boundaries to make it prospectirr, but retains a
presumptive right for tribes to petition for changes in the estab-
lished boundaries.

Sec. 4(a) deletes the transfer of the contracting service functions
to the Education division, but requires a review of all new school
contract applications filed before Oct. 1, 1984. Also clarifies that
separate personnel services for Education Division are not re-
quired.

Sec. 4(b) clarifies language on Facilities Management to :nake
clear that separate services for the Education Division ars not
mandated. Also, deletes the transfer of control over education fa
cilities to the Education Division.

Sec. 5(a) deletes the requirement that 12-month programs for
Bureau schools be studied. Also, clarifies the language on supple-
mental pay costs.

Sec. 6 changes the Bureau's provision on forward-funding so that
advance funding is also allowed. Also, changes the local non-com-
petitive procurement authority from 10% of funds received to a set
amount of $25,000 per annum. Also, clarifies that the amendment
on Tribal Education Divisions and codes -fas to make it an eligible
activity under 93-638, not a new program.

Sec. 7 clarifies that only schools are covered by the requirement
for Inspector General audits.

Sec. 8 clarifies voluntary services provision in statute to be sure
that the usual Workmen's Compensation and Tort Claims provi-
sions apply and deletes contract schools from this provision (does
not apply to them).

Sec. 9 renumbers statutory provisions, malr^s the Secretary's au-
thority to establish stipends discretionary, not mandatory, accepts
the Administration's proposals to clarify the proration of pay provi-
sion to protect the status quo for employee benefits, and deletes the
provision on waiver of rent.

Sec. 10 establishes effective dates.

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED

In compliance with clause 3 cf Rule XIII of the Rules of the
House of Representatives, changes in existing iaw made by the bill,
as reported, are shown as follows (existing law proposed to be omit-
ted is enclosed in black brackets, new matter is printed in italic,
existing law in which no change is proposed is shown in roman):

EDUCATION AMENDMENTS OF 1978
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TITLE XIINDIAN EDUCATION

PART BBUREAU OF INDIAN AFFAIRS PROGRAMS

STANDARDS FOR1THE BASIC EDUCATION OF INDIAN CHILDREN IN
BUREAU OF INDIAN AFFAIRS SCHOOLS

SEC. 1121. (a) * "

(d) A tribal governing body, or the local school board so designat-
ed by the tribal governing body, shall have the local authority to
waive, in part or in whole, the standards established under subsec-
tions (b) and (c), where such standards are deemed by such body to
be inappropriate or ill-conceived. The tribal governing body or des-
ignated school board shall [thereafter] , within 60 days thereafter,
submit to the Secretary a proposal for alternative standards that
takes into account the specific needs of the tribe's children. Such
revised standards shall be established by the Secretary unless such
standards are specifically rejected by the Secretary for good cause
and the Secretary notifies each affected tribe and local school board
in writing of such rejection. Such rejection shall be final and not
reviewable.

(e)(1) * * *
(2) [Within two years of the initial contract for the provision of

educational services under Indian Self-Determination and Educa-
tion Assistance Act]. Within two years after the date of enactment
of the Indian Education Technical Amendments Act of 1985, or two
years after the date of the initial contract for the provision of educa-
tional services under the Indian Self-Determination and Education
Assistance Act, whichever is later, each such school shall (A) be in
compliance with the standards prescribed under subsection (a), or
(B) have obtained accreditation, or be a candidate for accreditation,
with one of the accrediting agencies recognized by the Secretary of
Education or the State in which it is found. The Secretary shall not
rescind or fail to renew a contract because of this paragraph until
at least one year after notifying the school of a failure to comply.
During such one-year period, the Secretary shall render technical as-
sistance to aid the school to comply.

[(3) Within one year of the date of enactment of this paragraph,
the Bureal, shall, through contract with a nation: Indian organi-
zation, estaulish uniform fiscal control and fund accounting proce-
dures for all contract schools. Such procedures shall yield data re-
sults comparable to those used by Bureau schools.]

(3) Within one year of the date of the enactment of the Indian
Education Technical Amendments Act of 1985, the Bureau shall,
either directly or through contract with an Indian organization, es-
tablish a consistent system of reporting .standards for fiscal co).trol
and fund accounting for all contract schools. Such standards shall
yield data results comparable to those used by Bureau schools.

(f) Subject to subsections (d) and (e), the Secretary shall begin to
implement the standards established under this section immediate-\
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ly upon the date of their establishment. No later than January 1,
1981, ,nd at each time thereafter that the annual budget request
for I., x siau educational services is presented, the Secretary shall
submt t.o the appropriate committees of Congress a detailed plan
to bring all Bureau and contract schools up to the level required by
the applicable standards established under this section. Such plan
shall include, but not be limited to, detailed information on the
status of each school's .educational program in relation to the appli-
cable standards established under this section, specific cost esti-
mates for meeting such standards at each school, and specific time
lines for bringing each school up to the level required by such
standards. [Failure to implement or meet such standards shall not
serve as the basis for taking any personnel action against any indi-
vidual if (1) the failure is related to inadequate resources (as deter-
mined under sections 1128 and 1129 of this title), and (2) the Secre-
tary has not submitted the information required by this subsection
and has not requested sufficient funds to cover the cost (as deter-
mined under such sections) of meeting such standards at the school
concerned.]

(gXl) Except as specifically required by statute, no school [oper-
ated by the Bureau of Indian Affairs on January 1, 1984, may be
closed or its program curtailed] or peripheral dormitory operated
by the Bureau of Indian Affairs on or after the date of enactment of
the Indian Education Technical Amendments Act of 1985 may be
closed or consolidated or have its program substantially curtailed
unless done according to the requirements of this subsection,
except that, in those cases where the tribal governing body, or the
local school board concerned (if so designated by the tribal govern-
ing body), requests closure or consolidation, the requirements of
this subsection shall not apply. The requirements of this subsection
shall not apply when a temporary closure, consolidation, or substan-
tial curtailment is required by plant conditions which constitute an
immediate hazard to health and safety.

(2) The Secretary shall, by regulation, promulgate standards and
procedures for the closing [or consolidation] , consolidation, or
substantial curtailment of Bureau schools in accordance with the
requirements of this subsection.

[(3) Such standards and procedures shall require that, whenever
closure or consolidation of a school is under consideration or review
by any division of the Bureau or the Department of the Interior,
the affected tribe, tribal governing body, designated local school
board, and parents will be notified as soon as such consideration or
review begins and kept fully and currently informed with respect
to such consideration or review. Copies of any such notices and in-
formation shall be transmitted promptly to the Congress and pub-
lished in the Federal Register.

[(4) Prior to ordering any such school closing or consolidation,
the Secretary shall insure that a study is made of each Indian
child's educational and (where applicable) social needs and that
adequate alternative services are guaranteed. Such a study shall
include a description of the consultation cot:ducted between the po-
tential service provider, current service provider, parents, tribal
representative of the tribe involved, and the Director of the Bureau
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of Indian Affairs, Office of Indian Education Programs, with regard
to such child.

[(5) Prior to taking any action to close or consolidate any such
school, the Secretary shall make a full report to Congress describ-
ing the plans made (including schedules and plans for follow-up
studies on the students affected), and the study and consultations
undertaken pursuant to paragraph (4) of this subsection. No action
may be taken in furtherance of any such proposed school closing or
consolidation (including any action which would prejudice the per-
sonnel or programs of such school) until the end of the academic
year following the academic year in which such report is made.]

(3) Such standards and procedures shall require that whenever
closure, consolidation, or substantial curtailment of a school isunder active consideration or review by any division of the Bureau
or the Department of the Interior, the affected tribe, tribal govern-
ing body, and designated local school board will be notified as soon
as such consideration or review begins, kept fully and currently in-
formed, and afforded an opportunity to comment with respect to
such consideration or review. When a formal decision is made to
close, consolidate, or substantially curtail a school the affected
tribe, tribal governing body, and designated local school board shall
be notified at least 6 months prior to the end of the school year pre-
ceding the proposed effective date. Copies of any such notices and
information shall be transmitted promptly to the Congress and pub-
lished in the Federal Register.

(4) The Secretary shall make a report to Congress, the affected
tribe, and the designated local school board describing the processof the active consideration or review referred to in paragraph (3). At
a minimum, the report shall include a study of the impact of such
action on the student population, with every effort to identify those
students with particular educational and social needs, and to insure
that alternative services are available to such students. Such report
shall include the description of the consultation conducted between
the potential service provider, current service provider, parents,
tribal representative and the tribe or tribes involved, and the Direc-
tor of the Office of Indian Education Programs within the Bureau
regarding such students. No irreversible action may be taken in fur-
therance of any such proposed school closure, consolidat;,,n, or sub-
stantial curtailment (including any action which would prejudice
the personnel or programs of such school) until the end of the first
full academic year after such report is made.

SCHOOL BOUNDARIES

SEc. 1124. (a) The Secretary shall, in accordance with this sec-tion, establish separate geographical attendance areas for each
Bureau school.

[(b) No attendance area shall be established with respect to any
such school unless the tribal governing body or the local school
board concerned (if so designated by the tribal governing body) has
been given one year frrtn the date of enactment of the Indian Edu-
cation Amendments of 1984 to propose such boundaries. Such pro-
posed boundaries shall be accepted unless the Secretary finds, after

15



15

consultation with such body or hoard, that such boundaries do not
reflect the needs of the Indian students to be served or do not pro-
vide adequate stability to all of the programs affected.]

(b) On or after the date of enactment of the Indian Education
Technical Amendments Act of 1985, no attendance area shall be
changed or established with respect to any such school unless the
tribal governing body or the local school board (if so designated by
the tribal governing body) has been (i) afforded at least six months
notice of the intention of the Bureau to change or establish such at-
tendance area, and (ii) given the opportunity to propose alternative
boundaries. Any tribe may petition the Secretary for revision of ex-
isting attendance area boundaries. The Secretary shall accept such
proposed alternative or revised boundaries unless the Secretary
finds, after consultation with the affected tribe or tribes, that such
revised boundaries do not reflect the needs of the Indian students to
be served or do not provide adequate stability to all of the affected
programs.

BUREAU OF INDIAN AFFAIRS EDUCATION FUNCTIONS

SEC. 1126. (a) '
(b) The Director of the Office shall direct and supervise the oper-

ations of all personnel directly and substantially involved with pro-
ision of education services by the Bureau, including (but not limit-
ed to) sehcol or institution custodial or maintenance personnel.
[All contract functions relating to education (including those pur-
suant to the Indian Self-Determination and Education Assistance
Act) shall be supervised by the Director of the Office. Subject to the
provisions in subsection (c), nothing in this Act shall be construed
to require the provision of separate support services for Indian edu-
cation.] The Assistant Secretary for Indian Affairs shall provide
for the adequate coordination between the affected Bureau Offices
and the Office to facilitate the consideration of all contract func-
tions relating to education, except that the Secretary shall review
the applications for the new school starts which were filed with the
Bureau before October 1 1984, under the rules and guidelines in
effect on the date the application was filed. Nothing in this act
shall be construed to require the provision of separate support serv-
ices for Indian education.

* * * * * * *

(d)(I) The Assistant Secretary shall submit in the annual Budget
a plan

(A) for school facilities to be constructed under the system
required by section 1125(c); [and]

(B) for establishing priorities among projects and for the im-
provement and repair of education facilities, which together
shall form the basis for the distribution of appropriated
funds[.]; and

(C) including a 5-year plan for capital improvements.
(2) The Assistant Secretary shall establish a program, including

the distribution of appropriated funds, for the operation and main-
tenance of education facilities. [Such program shall be implement-
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ed by the Director of the Office.] Such program shall include, but
not be limited to

(A) a method of computing the amount necessary for each
education facility;

(B) similar treatment of all Bureau and contract schools;[and]
(C) [the] a notice of an allocation of appropriated funds

from the Director of the Office directly to the agency superin-
tendents for education, or to the area education program ad-
ministrators in the case of multitribal v.ioarding schools located
off reservation [.j; and

(D) a system for the conduct of routine preventive mainte-
nance.

The agency superintendents for education, or the area education
program administrator in the case of multitribal boarding schools
located off reservation, shall -make arrangements for the mainte-
nance of education facilities with the local supervisors of the
Bureau maintenance personnel who are under the authority of the
agency superintendent or area directors, respectively. The local su-
pervisors of Bureau maintenance personnel shall take appropriate
action to implement the decisions made in this regard by the
agency superintendents for education and by the area education
Program administrators, except that no funds from this program
may be [expended or transferred] authorized for expenditure by
an agency superintendent for education or by an area education
program administrator unless such superintendent or administra-
tor is assured that the necessary maintenance has been, or will be,
provided in a reasonable manner. Subject to the requirements of
subsection (b) of this section, nothing in this Act shall be constued
to require the provision of separate operations and maintenance
personnel for the Office.

[(3) The Director of the Office shall supervise all Bureau educa-
tion facilities, including local Bureau housing constructed for the
purpose of housing Bureau personnel at the school site.]

C(4) (3) The requirements of this subsection shall be implemented
within 270 days following the date of enactment of the Indian Edu-
cation Technical Amendments [of 1984] Act of 1985.

* * s * *

ALLOTMENT FORMULA

SEC. 1128. (a) The Secretary shall establish, by regulation adopt-
ed in accordance with section 1138, a formula for determining the
minimum annual amount of funds necessary to sustain each
Bureau or contract school. In establishing such formula, the Secre-tary shall consider

(1) the number of Indian students served and size of the
school;

(2) special cost factors, such as
(A) Isolation of the school;
(B) need for special staffing, transportation, or educa-

tional programs; .
(C) food and housing costs;
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(D) maintenance and repair costs associated with the
physical condition of the educational facilities;

(E) special transportation and other costs of isolated and
small schools;

(F) the costs of boarding arrangements, where deter-
mined necessary by the tribal governing body or designat-
ed local school board;

(G) costs associated with greater lengths of service by
educational personnel; and

(H) special programs for gifted and talented students;
[andl

[a) costs associated with operating education and recre-
ational programs on a 12-month basis;]

* * *
.

* *

[(e) The Director of the Office shall establish a separate fund
from which monetary awards and quality step increases for em-
ployees shall be paid. Such payments shall not affect school allot-
ments under this section.]

(e) Supplemental appropriations enacted to meet increased pay
costs attributable to school level personnel shall be distributed
under this section.

UNIFORM DIRECT FUNDING AND SUPPORT

SEC. 1129. (aX1) Within six months after the date of enactment of
this Act, the Secretary shall establish, by regulation adopted in ac-
cordance with section 1138, a system for the direct funding and
support of all Bureau and contract schools. Such system shall allot
funds, in accordance with section 1128. Amounts appropriated for
distribution under this section may be made available under para-
graph (2) or under paragraph (3), as provided in the appropriation
Act.

(2XA) For the purpose of affording adequate notice of funding
available pursuant to the allotments made by section 1128, amounts
appropriated in the appropriations Act for any fiscal year shall
become available for obligation by the affected schools on October 1
of the fiscal year for which they are appropriated without further
action by the Secretary, and shall remain available through six
months of the succeeding fiscal year. In order to effect the transition
to the advance funding method of distribution described in the pre-
ceding sentence, there are authorized to be appropriated, in an ap-
propriations Act or Acts for the same fiscal year, two separate ap-
propriations for such allotments, the first of which shall not be sub-
ject to the preceding sentence.

(B) The 'Secretary shall, on the basis of the amount appropriated
in accordance with this paragraph

(i) publish, on July 1 preceding the fiscal year for which the
funds are a,,propriatecl, allotments to each affected school made
under sectios 1128 of 75 per centum of such appropriations,
based on the school's student count for the preceding academic
year; and

(ii) publish no later than November 1 of the fiscal year for
which funds are appropriated the allotments to be made from
the remaining 25 per centum, adjusted to reflect actual student
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count, such funds to be immediately available for obligation by
the affected schools.

[2]0XA) For the purpose of affording adequate notice of fund-
ing available pursuant to the allotments made by [this section]
section 1128, amounts appropriated in an appropriation Act forany
fiscal year shall become available for obligation by the affecv.d
schools on July 1 of the fiscal year in which they are appropriated
without further action by the Secretary, and shall remain available
for rbligation through the succeeding.fiscal year. In order to effect
a transition to the forward funding method of distribution de-
scribed in the preceding sentence, there are authorized to be appro-
priated, in- an appropriation Act or Acts for the same fiscal year,
two separate appropriations for such allotments, the first of which
shall not be subject to the preceding sentence.

(B) The Secretary shall, on the basis of the amount appropriated
in accordance with this paragraph

(i) publish, on July 1 preceding the fiscal year for which the
funds are appropriated, allotments to each affected school
made under [this section] section 1128 of 85 percent of such
appropriation, and

(ii) publish, no later than September 30 of such preceding
fiscal year, the allotments to be made under [this section]
section 1128 of the remain,ag 15 percent of such appropriation,
adjusted to reflect actual student attendance.

[(3) Notwithstanding] (4) Pursuant to guidelines established by
the Assistant Secretary, notwithstanding any law or regulation gov-
erning procurement by Federal agencies, the supervisor of each
school receiving funds under [this section] section 1128 shall, sub-
ject to school board approval, have the authority to expend no
more than [10 percent] $25,000 annually of the funds allotted by
[this section] section 1128 to procure supplies and equipment,
[with or] without competitive bidding.

* * * * * * *

(c) Funds for self-determination grants under section 104(aX2) of
the Indian Self-Determination and Education Assistance Act shall
not be used for providing technical assistance and training in the
field of education by the Bureau unless such services are provided
in accordance with a plan, agreed to by the tribe or tribes affected
and the Bureau, under which control of education programs is in-
tended to be transferred to such tribe or tribes within a specific
period of time negotiated under such agreement. The Secretary
[shall institute a program] may approve applications for funding
tribal divisions of education and the development of tribal codes of
education from funds appropriated pursuant to section 104(a) of
such Act.

*

ANNUAL REPORT

SEC. 1136. (a) * * *
(b) The Inspector General of the Department of the Interior shall

establish a system to ensure that financial and compliance audits
are conducted of [the Bureau, the Office, and] each Bureau school
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at least once in every three years. Audits of Bureau schools shall
be based upon the extent to which such school has complied with
its local financial plan under section 1129.

VOLUNTARY SERVICES

SEC. 1140. Notwithstanding section 1342 of title 31, United States
Code, [an office: or employee of the Bureau or the Office] the Sec-
retary may, subje :t to the approval of the local school board con-
cerned, accept voluntary services on behalf of Bureau [and con-
tract] schools. Nothing in this title shall be construed to require
Federal employees to work without compensation or to allow the
use of volunteer se -vices to displace or replace Federal employees.
An individual prow-.;._ ig volunteer services under this section is a
Federal employee only for purposes of chap:. 81 of title 5, United
States Code, and chapter 171 ott:tle 28, United States Code.

PRORATION OF PAY

SEC. [1141.] 1140A. (a) Notwithstanding any other provision of
law, including laws relating to dual compensation, the Secretary, at
the election of the employee, shall prorate the salary of an employ-
ee employed in an education position for the academic school-year
over the entire twelve month period. Each educator employed for
the academic school-year shall annually elect to be paid on a
twelve month basis or for those months while school is in session.
No educator shall suffer a loss of pay or benefits, including benefits
under unemployment or other Federal or federally-assisted pro-
grams, because of such election.

(b) During the course of such year the employee may change elec-
tion once.

(c) That portion of the employee's pay which would be paid be-
tween academic school years may be paid in lump sum at the elec-
tion of the employee.

(d) For the purposes of this section the terms "educator" and
"education position" have the meaning contained in section
1131(n)(1) and (n)(2) of this title. This section applies to those indi-
viduals employed under the provisions of section 1131 of this title
or title 5, United States Code.

EXTRACURRICULAR ACTIVITIES

SEC. [1142.] 1140B. (a) Notwithstanding any other provision of
law, the Secretary [shall provide] may provide, for each Bureau
area, a stipend in lieu of overtime premium pay or compensatory
time off. Any employee of the Bureau who performs additional ac-
tivities to provide services to students or otherwise support the
school's academic and social programs may elect to be compensated
for all s-ach work on the basis of the stipend. Such stipend shall be
paid as a supplement to the employee's base pay.

[(b) The amount of such stipends shall be determined at the
area level.]
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[(c)] (b) If an employee elects not to be compensated through
the stipend established by this section, the appropriate provisions
of title 5, United States Code, shall apply.

[(d)] (c) This section applies to all Bureau employees, whether
employed under section 1131 of this title or title 5, United States
Code.

HOUSING

[SEC. 1143. (a) The Secretary shall continue to apply rental rates
for employee housing in accordance with all applicable laws and
regulations. Proceeds from rental receipts shall be used for the im-
provement and repair of employee quarters.

[(b) Notwithstanding any other provision of law, the agency su-
perintendent for education, or (for boarding schools located off-res-
ervation) the area education program administrator, shall have the
authority to waive up to 90 percent of the rental rate for educators
on school-wide basis to aid the school in recruiting and retaining
educators. Decisions on rent waivers will be made after consulta-
tion with the appropriate level school board and the employees.
Such superintendent's or administrator's decision (as the case may
be) nn the need for this assistance in recruitment and retention is
final and not reviewable.

[(c) During periods when schools are not in session and educa-
tors have been placed in non-pay status, all rents payable by those
educators shall be waived.

[(d) For the purposes of this section the term "educator" has the
meaning contained in section 1131(n)(1) of this title. This section
applies to those individuals employed under both the provisions of
section 1131 of this title and title 5, United States Code.]
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