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MATERNAL, CHILD HEALTH, AND FAMILY
PLANNING SERVICES

Healthy Children: Investing in the Future

THURSDAY, FEBRUARY 25, 1988

HouUsE OF REPRESENTATIVES,
CoMMITTEE ON ENERGY AND COMMERCE,
SUBCOMMITTEE ON HEALTH AND THE ENVIRONMENT,
Washington, DC.

The subcommittee met, pursuant to notice, at 9:30 a.m., in room
2322, Rayburn House Office Building, Hon. Henry A. Waxman
(chairman) pres ding.

Mr. WaxmaN. The meeting of the subcommittee will come to
order.

Two years ago, the Subcommittee on Health and the Environ-
ment requested that the Office of 'Technology Assessment conduct a
study on cost-effective strategies for improving the kealth of moth-
ers and children. It was our expectation that with such informa-
tion, we could better target limited Federal resources, in terms of
both enhancing lives and saving dollars. The purpose of today’s
hearing is to receive the findings of this OTA report, “Healthy
Children: Investing in the Future.”

As tbis report makes clear, we as a2 nation have made great
progress in improving the health status of our children. But as it
also makes clear, we stili have very far t. go:

—Although the national infant mortality rate has continued to
decline, the United States ranks 17th among industrialized coun-
tries in this key health indicator. Its position has not improved
since 1980. This year alone, it is anticipated that almost 40,000
babies will die within their first year of life.

—In recent years, the percentage of babies born to women who
receive late or no prenatal care has increased. In 1985, for exam-
ple, nearly one-quarter of all infants were born to mothers who did
not receive care during the critical first trimester of pregnancy.

—In 1984, over 1 million adolescents in the United States became
pregnant. Mast of these pregnancies were unintended and unwant-
ed and many ended with the delivery of babies with low birth-
weight, the No. 1 cause of infant death.

As part of its request, the subcommittee asked OTA to outline
specific policy options us to how the Federal Government could ad-
dress these problems most cost effectively. The report we will hear
about today identifies such strategies. Its top recommendations in-
clude expanding poor women'’s access to prenatal care and to im-
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proving poor children’s access to physicians’ care. I plan to intro-
duce legislation next week that includes several of these sugges-
tions.

The basic message of this OTA report is that a Federal invest-
ment in preventive services can yield large long-term dividends to
the Nation, even if they show up as short-run costs on the Federal
edger. It is a message well worth remembering as the 1989 budget
battle begins and is one, I hope, will be heard by all committees of
jurisdiction.

With this study [see p. 19], OTA has identified cost-effective op-
portunities to improve the health and lives of our children. The
Federal Government cannot afford to ignore them. The payoff is
simply too, great.

Our two witnesses today are senior members cf the study team
responsible for the development and production of the OTA
healthy children report.

Dr. Roger Herdman is Assistant Director of the Office of Tech-
nology Assessment and is head of OTA’s Division of Health and
Life Sciences.

Dr. Judith Wagner is a senior associate within the health pro-
gram of OTA. Dr. Wagner served as Project Director for the OTA
Child Health Study.

Thank you both for joining us this morning. We have already re-
ceived your prepared statement as well as a summary of the
study’s findings and recommendations. All of that will be included
in the record of today’s hearings.

We would like to ask you to take just 5 minutes or so to summa-
rize the statement and then we will have some questions for you.
We would like to hear from you both before the questions begin.

STATEMENTS OF ROGER C. HERDMAN, ASSISTANT DIRECTOR,
HEALTH AND LIFE SCIENCES DIVISION; AND JUDITH L.
WAGNER, SENIOR ASSOCIATE, HEALTH PROGRAM, OFFICE OF
TECHNOLOGY ASSESSMENT

Mr. HErpMAN. Thank you, Mr. Chairman. We are pleased to
present our report, “Healthy Children- Investing in the Future” to
you, a report wh.ch the subcommittee requested and which also
was requested by the Senate Committee of Labor ana Human Re-
sources. I am going to make a few remarks and then turn the
microphone over to Dr. Wagner.

Mr. Chairman, the report is sharply focused. The issues here are
those which are of interest to the Congress. We certainly could
have said more on the subject of income maintenance, the suliect
of adequate housing, the subject of dental care, menta heal‘h,
screening for lead. Ail of these do have impact on children’s healti.
We chose, at your suggestion, to emphasize a few issues stress;r ;
cost effectiveness, strategies which are practical and implement:-
ble, and budgetary responsibility as “Investing in the Future” im-

lies.

P Lei me emphasize the fcllowing findings: The United States can
do beiter in preventing health problems in infants and in young
children. A substantial number of young children have not re-
ceived their recommended immunizations. Children whe live in
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poverty bear more than their share of the burden of illness and
death. Racial differences in infant and childhood mortality are sub-
stantial.

Access to medical care is jeopardized for a substantial number of
Anmerican children without any health insurance. Between 14 and
19 percent of all children under age 13, roughly 6.3 to 8 million
children, have no health insurance coverage. Dr. Wagner will dis-
cuss the strategies which OTA has identified.

STATEMENT OF JUDITH L. WAGNER

Ms. WaeNeR. Thank you. Mr. Chairman, OTA identified seven
strategies for improving children’s health through either preven-
tion or improved access to medical care. We have listed the seven
strategies on the poster on lhe side for easy veference. I am going
to discuss just three of those this morning, but we would be happy
to entertain questions on any of the others.

The three that I want to focus on in the prepared remarks are
prenatal care, well-child care, and acces: to medical care. The
seven strategies, briefly, are to improve access to prenatal care for
poor women, to improve access for app.opriate well-child care for
poor children, to encourage the use of child safety restraints in
automobiles, to improve poor children’s access to medical care, to
expand newborn screening programs to inciude additional tests, to
ancourage the development of comprehensive school-based clinics
for adolescents, and to encourage the development of nurse home
visitor programs for pregnant women and infants at high risk of
low birthweight and child abuse and neglect.

Let me start with the first of the three. The first and foremost
among the strategies that we identified is improving access to early
prenatal care for poor women. This is both effective and cost-saving
to the health care system. We assessed the evidence on the effec-
tiveness of early or enriched prenatal care on low birthweight and
infant mortality.

Despite serious shortcomings in the design of almost all studies
of prenatal care effectiveness, the weight of the evidence from
more than 55 studies that we examined supports the contention
that low birthweight and infant mortality can be improved with
earlier or more comprehensive care, especially in high risk groups
such as adolescents and poor women.

If prenatal care can improve birth outcomes, the logical next
question i3 whether a specific strategy to increase such care is
worth its costs. We looked at how health care costs to the U.S.
health care sy.tem—not just to Medicaid—would be affected by a
policy of universal eligibility for Medicaid of all pregnant women
in poverty.

We estimated that for every low birthweight birth avoided by
earlier or more frequent prenatal care, the U.S. health care system
saves between $14,000 and $30,000 in newborn hospitalization costs,
in rehospitalizations in the first year of life, and in the long-term
costshassociated with disability that often accompanies low birth-
weight.

We found that the cost of providing the extra prenatal care to
society or to he heaith care system as a whole would be about $4

IToxt Provided by ERI s
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million nationally, and that these extra costs would be more than
made up for by the savings due to the reduction in low birthweight
that we can expect, given the evidence on the effectiveness of pre-
natal care,

In short, we found that encouraging poor women to obtain early
prenatal care through expanded Medicaid benefits is a good invest-
ment for the Nation.

One option for this committee to consider—and I gather that the
committee is already considering this option—would be to make
eligibility for Medicaid benefits mandatory for all pregnant women
in poverty. This would not necessarily lead to net savings to the
Medicaid Program itself, because Medicaid would pay for prenatal
care that was formerly paid for by other sources. It is our best
judgment that it would yield net savings to the health care system
as a whole.

The second strategy that I wouid like to focus on in the prepared
remarks is to encourage appropriate well-child care. OTA exam-
ined the evidence on the effectiveness and cost-effectiveness of well-
child care and many of its components. The cost-effectiveness of the
eight childhood vaccines routinely offered to children in the United
States is well =stablished.

These vaccines not only confer medical benefits but are cost-
..ving to the U.S. health care system. Even the recent increases in
vaccine prices brought about by the vaccine liability crisis have not
changed that basic fact. The recommended immunization schedule
for children requires seven visits in the first 6 yeavs of life. Adher-
ence to this schedule of well-child care visits, which usually in-
cludes other services as well as immmunization and which we
assume would take place, is cost-saving to the U.S. health care
system.

We do not know whether well-child care at more frequent inter-
vals than the seven visits required for complete immunization is
cost-effective because the effectiveness of other components of well-
child care has not been established in the studies completed to
date.

What we do know is, making sure that children do get the seven
well-child care visits in the first 6 years of life is a sound invest-
ment and that Congress might look for ways to ensure that low-
income children actually get that level of service.

One barrier to adequate well-child care is the low rate of pay-
ment that physicians get for EPSDT and regular Medicaid visits
compared to private fees in many States, This discourages physi-
cians from participating in Medicaid or EPSDT. Congress could en-
courage or require States to increase Medicaid fees paid to physi-
cians for EPSDT screening visits or regular Medicaid checkups that
correspond to the seven visit immunization schedule.

The third strategy is to improve poor children’s access to physi-
cians’ care, Medicaid is clearly a great benefit for eligible children.
It increases these children’s access to medical care that has been
proven effective. When children are sick, there are effective thera-
pies available and they need to have access to them.

The recent. optional expansions of the eligibility under OBRA-87,
which permits states to offer Medicaid to infants at 185 percent of
the f'ederal poverty level and to children through age 8 in poverty,

&)
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will undoubtedly be implemented only by a portion of the States,
perhaps in a minority of the States.

By making Medicaid eligibility mandatory for all poor children
through a certain age—perhaps 5 or 8—Congress would reduce or
eliminate this disparity among States that will result from the op-
tional provisions. While this option that we propose would imaprove
the health of newly eligible Medicaid children by increasing their
use of effective health care, it would also be likely to increase both
Medicaid and health system costs because it would bring about
more use of medical care by these children.

For children who are already eligible for Medicaid, the key prob-
lem is finding adequate sources of care. Physician participation in
the Medicaid Program varies from place to place, but it is limited
both by low Medicaid fees and by administrative procedures that
phtysicians find unpredictable and complex.

n general, Medice’ 1 fees lie well below the fees paid by private
patients. And the disparity grows every year. Between 1982 and
1984, for example, private physician fees increased by about 13 per-
cent while the median Medicaid fee for a brief office visit remained
virtuaily unchanged.

Congress could address the problem of low Medicaid fees for phy-
sicians who treat children by requiring States to increase these fees
for services provided to children. Increased fecs would raise Medic-
aid Program costs, however, and could encourage some unneces-
sary use of health services by Medicaid children. These problems
need to be weighed against the benefits of increased access to effec-
tive care.

We should also emphasize that real Federal funding of programs
such as the maternal and child health services block grant, commu-
nity health centers and migrant health centers, has seriously
eroded over the past 10 years. Between 1978 and 1986, at the same
time that the proportion of children in poverty rose dramatically,
Federal appropriations for these three programs declined by 32 per-
cent in constant dollars.

Increasing real funding for direct provision for health care serv-
ices to the poor through these programs is another way to expand
access to needed medical care for poor children.

By definition, however, the funding of pukblic or publicly subsi-
dized clinics for the poor tends to separate provision of care for
poor children and pregnant women from care given to the nonpoor.
The implications of separate streams of medical care for poor and
nonpoor children are unclear.

While targeted programs can offer enhanced services tailored to
the multiple needs of poor children and their families, the quality
and effectiveness of such services are likely to vary wi.lely across
areas. Without freedom to use other settings of care made possible
by access to public or private health insurance, some poor women
and children could receive low quality of care.

These problems deserve consideration as the Congress considers
ways of making effective care more available to low income chil-
dren.

That concludes my prepared remarks. Dr. Herdman, do you have
any other comments?

Q
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Mr. HerDMAN. Just two more items, Mr. Chairman. I will be
very brief on this. I just want to clerify and amplify two points
which are in the report.

First, some have worried that OTA is suggesting less care and
fewer well-child visits. This is not the case. OTA is emphasizing
seven visits which deliver immunizations and could also deliver
hearing and vision screening and other components of preventive
care, and if necessary, diminishing six lesser priority visits by shift-
ing funds to enhance payment for the cost-saving immunization
visits.

This budget neutral option is to ensure essential well-care. Mr.
Chairman, these visits are not only cost-saving, they are life saving.

Second, OTA has found that the slowing in improvement in
infant mortality recently may be in part a change in reporting.
That is, increased categorization cf very low birthweight high mor-
tality babies as live births rather than fetal deaths. There are
other reasons which may be responsible. For example, lesser invest-
ment in prenatal care.

The point, however, is not this statistic or any reasons for its
change. Mr. Chairman, the low birthweight and infant mortality
rates are unacceptable. We can do better. Prenatal care works and
it saves money as well as lives.

That concludes our report, Mr. Chairman. We would be happy to
entertain questions.

[T}ie prepared statement of Mr. Herdman and Ms. Wagner fol-
lows:

U
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TESTINONY OF
ROGER HERDMAN, M D , ASSISTANT DIRECTOR, AND
JUDITH L WAGNER, PH.D., SENIOR ASSOCIATE
OFFICE OF TECHNOLOGY ASSESSMENT,
U S. CONGRESS

BEFORE THE
HOUSE OF KEPRESENTATIVES
COMMITTEE ON ENERCY AND COMMERCE
SUBCOMMITTEE ON HEALTH AND THE ENVIRONMENT

February 25. 1988
HEALTHY CHILDREN INVESTING IN THE FUTURE

Hr. Chairman, {t {s our pleasure to appear before you with the results
of an assessmont of children’s health that we conducted at your request and at
the request of the Senate Committee on Labor and Human Resources

As you knowv, OTA was asked to examine the effectiveness and costs of
selected strategies for promoting and maintaining the health of children and
to identify strategies whose implementation could substantiaily {mprove
childrens health or lower iiealth care costs The Cumnittees also wanted to
know why the {nfant mortality rate i{n the Unized States does not appear to b
declining as fast as {t has {n the past and whether children have access to
the healtis care they need

The OTA assessment addressed all of those {ssues. This testimony
sumnarizes the major findings of the study and lays out options that the
Congiess might vant to consider {n {ts effort to improve the health of
Amorica’s children.

Despite many gains, the United States could do vetter in proventing
health problemt {n {nfants and young children. As you know, in 1985, the
Nation rarked 17/th among industrial{zed countries in {nfant mortality, a
position thet showed no {mprovemen: in the previous five years A Lubstantial
nuzber of young children have not received their recommended {mmunizations:.
{n 1985, over 20 percent of all 2-year olds {n the U S were not fully
{mrunized against measles Furthermore, children who live in poverty bear
more than their share of the burdens of {llness and death Racial differences
{n {nfant and childhood mortality are substantial, with black bables
experiencing twice the level of {nfant mortality as uhite bables Finally,
access to medical care {s jeopardized for the substantial number af Americe:.
children vithout an; health {nsurance In 1986, between 14 and 19 percent of
all children under age 13--roughly 6 3 to B million children--had no health
{nsurance coverage, 61 percent of these uninsured children were from poor or
near-poor families

OTA {dentified soven strategles for {mproving American children’s health
through prevention or improved access to medical care Three of the strategles
would be both effective and cost-saving to the U S health care system, two
are effective though not cost-saving, and two are promising nszv approaches
that appear to mer{t greater funding for demonstrations srd ¢ aluations. The
seven strategies are as follows

ERIC
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Ieproving a) care v ctive
cost-£aving) -- The high U S {nfant mortality rate in the United States is

due {n large measure to the high incidence of low birthweight births (defined
83 births under 5 1bs . 8 oz ) 1In 1980, low birthweight {nfants represented
less than 7 percent of all live births reported in the United Statee but
accounted for 60 percent of al) {nfant deaths Once birthweights are taken
{nto account, U.S {nfant portality rates are comparable to or even lower than
rates In other countries with much lower overall infant mortality rates

OTA assessed the evidence on the effectiveness of early or enrfched
prenatal care on low birthweight and {nfant worrality Despite serious
thortconings {n the design of most studies of prenatal care effectin ness, the
weight of the evidence from more than 55 studies supports the contention that
low birthwe{ght and Infant mortality can be {mproved with earlier or more
conprehensive care. especially {n high-iisk groups such as adolescents and
poor women Although the evidence clearly supports the effectivenass of
prenatal czre, {t {s les3 revealirg zbout the size of the effect that can be
expected from any given increase {n the quantity or quality of prenatal care
received by any segment of the population,

If prenatal care can i{mprove birtn outcomes, the logical next question
{s whether a specific strategy to increase sccess to such are {s vorth f{ts
costs  OTA performed ¢ .ost-effectiveness analysis to determine how costs to
the U S health care system (not just to Medicaid) would be affected by a
policy of universal eligibility for Medicaid of all pregnant women in poverty.

OTA estinated that for everv low birthweight birth averted by earlier o;
nore frequent prenatal care, the L S. health care systen saves between $14,000
and $30,000 {n newborn hospitalizatien, rehospitalizations i{n the first year,
and the long-term health care costs associated with low birthweight,

How effective would earlier prenatsal care need to be for the extra
prenatal care costs among newly eligible women--estimated at $4 million..to be
outwe{ghed by the savings resulting from & reduction in the rate of lov
birchwelght? Ve estimated that the axpansion of eligibility for prenatal care
benefits under Medicaid would have to prevent between 133 and 286 low
birthweight births among the 194.000 newly eligible womzen for the societal
health care savings to outweigh the costs. The reduction in low birthweight
births would be Loncentrated {n the group of puor vomen whose use of prenatal
care changed as & result of the ixpanded eligibility for Hedicaid If these
woren began with a low birthweight rate of 10 2 percent, that rate would have
to decline by between O 4 and O 8 percentage points to a rate of between 9.4
and 9.8 parcent for heoslth care costs to break even.

Is it reasonable to expect reductions of this eagnitude {n the low
birthweight rate among the women who take advantage of the expanded Hedicaid
benefits? The evidence on the i{mpac” of early prenatal care on birthweight
suggests that such reductions are quite feasidle. The quantitative results of
several reasonsbly well-designed studies of the effect of aarly prenatal care
on birthveight showed effects that wore at least twice as great as the effects
required for the expansion of Medicaid aligibility to pay for {tself in
reduced health care costs Of course, early prenatal care tan also be
expected to prevent some infant deaths (though the nuzber cannot be predicred

RIC
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with certainty), further enhancing the strategy's cost-<tfec“iveness.
Encouraging poor women to obtain earlv prenatal care through «xpanded Medicaid
benefits i{s 8 good investment for the Nation.

Congress has slready given the States the power to extend Medicaid
eligibility to pregnant women with family fncomes up to 185 percent of the
Federal pover.y line. States have always varied widely in Medicaid
eligibility 7nd benefit standarde, howevar, and there is no reason to think
thae rho sariation will be reduced under & program with voluntary
varticipation by the States. One option for Congress to consider would be to
make eligibility for Medicalid benefits mandatory for all pregnant woren in
poverty. This strategy would not necessarily lead to net savings to the
Medicaid program {tself. because Medicaid would pay for prenatal czre that was
formerly paid for by patients. by other State programs, or Erovided by
physicians and hospitals without compensation. but it would yield net savings
to the health care system as s whole.

Expanding eligibility for Medicaid will not necessarily bring about
early prenatal care unless other barriers to early care are also removed In
some States, the Medicaid enrollment process is complicated and lengthy and
can delay the receipt of care for poor women. States could be encouraged or
required to develop simplified eligibility requirements and procedures for
pregnant women to enroll in Medicaid. Simple actions, such as placing
Medicaid enrollment personnel in health clinics where many poor women first
come for prenatal care, might encourage many women to sign up early for
Medicaid.

Some providers have been - .luctant to offer care to pregnant somen in
anticipstion of their eligibility for Medicaid hecavse of the fear of
retroactive denial of eligibility and nonpayment for the services rendered.
Under the presumptive eligibility section of OBRA-86 (P.L. 99-509), a
"qualified provider” can provide services to a pregnant woman who is presumed
to le eligible and be guaranteed of Medicald reimbursemenc for that care even
if eligibility {s ultizately denfed "Qualified" providers include health
departmants, hospitals, and clinics, but not private physicians’ practices
Thus, the presumptive eligibility clause of OBRA-86 appears to channel
pregnant women who are probabiy eligible for Medicaid into sources of prenatal
care other than private physicians. Relaxinz the definition of a "qualified
provider” would assure private physicians of some Medicaid reimbursement even
if eligibility {5 ultimstely denied and would encourage private physicians to
accept poor women for prenatal care.

well- v .gav ..
Well-child care, consisting of immunizations, screening tests, and guldance
for parents, is of.ered by physicians or other health professionals at defined
points in a child s 1ife. These prevertive services are intended to improve
the physical, cognitive, and psychological health of children. OTA examined
the evidence on the effectiveness and cost-effictivc.ess of well-child care.

Immunization provides the starkest example of the pcwer of prevention to
save or prolong lives, preven ‘gnificant Gisability, and lower medical care
costs. The cost-effect.venes the eight childhood vaccines routinely
offered to children in the United States is well established in the
literature. These vaccines not only confer medical benefits but are wost:
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saving to the U.S. health care system. Even the recent increases in viccine
prices brought about by the vaccine liabilit; crisis have not changed that
basic fact Expert groups in tne United States currently recomzend an
irnunization schedule for children that requires seven visits in the f'rst 6
years of life. Adherence to this schedule of we l-child care visits, which
usually includes other services as well as immunization. is cost-saving to the
U S. health care systenm

We do not know whether well-child care ac more frequent intervals than
the seven visits required for complete fmmunization is cost-effective. because
the effectiveness of other components of well child care has not been
established in the studies completed to date ! It may be that more frequent
visits do have mcdest impacts on children’s health, but that these impacts
have gone undetected because the studies conducted have been too smzll. Some
outcomes, such as child developrent, have not even been addressed most
studies. What ve do know is that making sure that children do g© .e sevan
well-child care visits in the first 6 years of life {s a sound .estment and
that Congress might look for ways to ensure that low-income children actually
get that level of service.

For children who are eligible for Medicaid, access to well-child care
services is provided through either the regulas Medicalid program or the EPSDT
program Thirty-tws States explicitly allow Hedicaid providers to bill for
routine checkups for children under the regular Medicaid program. All States
must provide for perfodic health screening visits under the EPSDT program.
Yet, the limited evidence on the fmpmunization status of young children
suggests that a substantial proportion of poor children do not receive all the
immunizations that they shouid. One obvious problem is that the low rates o
payrment that providers get for EPSDT and regular Medicaid visits compared to
private fees in many States discourage physicians from participating in
HMedicaid or EPSDT. Congress could encourage ¢r require States to increase
Hedicaid fees paid to physicians for EPSDT screening visits or regular
Medicaid checkups that correspond to & seven-visit immunization schedule.

v ' ' ve)--The
frequency vith which American children see a physician when they are sick
depends very much on their income and their health insurance coverage. The
lover the family income, and the less generous the health insurance coverage,
the fever services a child uses. Unfortunately, parents don't appear to be
very good in differentiating between conditions for which medical care is
highly effec..ve and those for which it is not. When parents take their sick
children to the doctor less frequently for financial reasons, they reduce
effective and ineffective care in equal measure. Thus. the financial and
other barriers to access faced by poor and near-poor children translate into
less effective care for these children.

Medicaid is clearly a great benefit for eligible children. Very poor
children, who have access to Medicaid, are more similar to middle-income
children in the frequency of use of medical care than are other poor or low-
income children, although they tend to receive that care in health clinics,
hospital outpatient departments and emergency rooms more frequently than do .
middle- income children.

1This assessment of well-child care excluded consideration of preventive
dental services for children.
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Congress has been expanding Medicaid eligibility for children since
1984. By July 1988, all children through age 6 who meet the income and
resource requirements of the Ai_ to Families with Dependent Children (AFDC)
program, regardless of whether they are actually eligible for AFDC, will be
eligible for Medicaid. The AFDC income standards are State-specific, however,
so the eligibility (citeria are still varied and, in many States, stringent
In 1986, less than one-ho1f of 111 American children under 13 years of age in
poverty were covered by Medicaid OBRA-86 gave States the right to extend
Medicaid on a phased-in basis to all children under 5 years of age whose
incomes and resources put them below the FecCeral poverty line. As of January
1988, only 26 States had extended eligibility beyond the required levels The
recent optional expansions of eligibility under 0BRA-87 (P L. 100-203). which
permit States to offur Medicaid to infants whose family incomes are below 185
percent of the Federal poverty level and to chiidren up through age 8 with
fazily incomes below the poverty line, will undoubtedly be implemented by only
a minoritzy of States

By making Medicaid eligibility mandatcvy for all poor children through a
certain age (such as age 5 or 8), Congresswould reduce or eliminate the
inevitable disparity among States that will result from the optional
provisions of JBRA-87. While this option would improve the health of newly
eligible Medicaid ~hildren by increasing their use of effective health care,
it would also be likely to fncrease both Medicaid and health system costs
because it would bring about more use of medical care by these children.

For children who are eligib'e tor Medicaid, the key problem is findine
adequate sources of care. Physician participation in the Medicaid program
varies from place to place, but it {s limited both by low Medicaid fees and by
adninistrative procedures that physicians find urpredictable and complex 1In
general, Medicaid fees 1ie well below the fees pald by Medicare, which are in
turn lower than those pald by private patients. The disparity grows every
year. Between 1982 and 1984, for example, private physicians’ fees increased
by about 13 percent, while the median Medicaid fee for a brief office visit
remained virtually unchanged. Studies of physicians’ willingness to treat
Medicaid patients have generally shown that particivation rates are sensitive
to the Medicaid fee level. One study sheved that while low fees to private
physicians did not result in fewer overall visits for Medicaid children, they
did result in a shift in the site of care to hospital clinics and outpatient
departments. In 1980, almost one-half of all physician visits by Medicaid
children wvere in clinics, hospital outpatient departments. or emergency rooms

Congress could address the problem of low Medicaid fees for physicians
who treat children by requiring States to increase fees for services provided
to children. Increased fees would raise Medicaid program costs, however, and
could encourage some unnecessary use of health services by Medicaid children

An alternative to expanding Medicaid eligibility and increasing fee
levels for Medicaid providers would be for Congress to increase direct Federal
subsidies of health care providers that offer primary health care for low-
income families. Real Federal funding of programs such as the Maternal and
Child Health Services Block Giants, community health centers, and migran%
health centers has seriously eroded over the past ten years. Between 1978 and
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1986, at the same time time that the propcrtion of children in poverty rose
dramatically, Federal appropriations for these three programs declined by 32
percent in constant 1978 dollars.

Increasing funding for direct provision of health services to the poor
has the advantage of permitting States or localities to target services to
areas of greatest need and sc tailor programs to the needs of poor women and
children. Programs of erriched prenatal care, for example, can be more easily
coordinated through State or local governments or community health centers
than through physicians’ private practices.

By definition, however, the funding of p~hlic or publicly subsidized
clinics for the poor tends to separate provision of care for poor children and
pregnant women from care given to the nonpoor. The implications of separate
streans of medical care for poor and nonpoor children are unclear. While
targeced programs can offer enhanced services tailored to the multiple needs
of poor children and their families, the quality and effectiveness of such
servicesare likely to vary widely across areas. Without freedom to use other
settings of care, made possible by access to public or private health
insurance, some poor women and children could receive lower quality care.

W u de
L{effective)--Newborn screening for PKU and congenital hypothyroidism, two
diseases that cause irreparable pental retardation if not treated early in
life, has unquestionably reduced net societal health care costs. Today, all
States have newborn screening programs for these two congenital disorders.
Issues for newborn screening programs involve decisions about expanded
screening to include more tests or to screen bables a second time to avoid
missing cases o, the tirst specimen. We examined the cost-effectiveness of
several expanded screening protocols and found that one protocol--screening
for maple syrup urine disease and galactosemi: in addition to PKU and
congenital hypothyroidism on a single specimen--would detect an additional 68
affected infants at & net cost to tha U.S. health care system of between
$85,000 and $277,000 per case detected and treated. This cost range, though
seeningly high, {s in line with investments currently made for other medical
procedures,

Nev tests are nov available for relatively common conditions, including
sickle cell anemia and cystic fibrosis. Although information is lacking for
estinating the cost-effectiveness of screening for these disorders, newborn
screening combined with prophylactic antibiotic therapy for babies with sickle
cell anemia has been shown to be effective. To better determine if such tests
can be cost-effective, the Federal Covernment could increase funding for
research on such newly developed tests

Ei e ¢ sa a utom

¢iv -sav -«Accidents are the leading cause of death in U 3,
children after the first fev months of life, and about 15 percent of ali
accidental deaths to children urder age 15 occur to children riding in motor
vehicles. State laws requiring the use of child safety restraints in
automobiles have indisputably reauced deaths and serious injuries in very
young children and are therefore highly likely to be cost-saving to the U.S.
heallh care system.
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All States currently have laws requiring the use of infant or child
restraints, but some laws are more rigorous than others. For example, 18
States have no restraint requirements for children over age 5, and many States |
do not require restraints for children over 3 or 4 years old. To encourage |
States to adopt effective lawvs, the Federal Covernment could promulgate a - |
model child safety restraint lav and require States seeking Federal highway
funds to enact ict.

Jwo_additional promising stratepies for jmproving children’ ealth --
We found two other strategies for improving children's health that are
promising but need further study. They are comprehensive school-based clinics
for adolescents at risk of unwanted pregnancy and nurse home visitor programs
for pregnant women and infants in families at high risk of low birchweight
births or child abuse or neglect.

School-based clinics that offer family planning services to teenagers” at
high risk of unwanted pregnancies and low birthweight births may be effective
in reducing rates of pregnancy and births. Only two such programs have been
evaluated to date, but both programs showed some success in this area More
evaluation of both the costs and effectiveness of this rapidly growing
approach to delivering health services to high-risk teenagers would provide
valuabie information in the formation of future policy.

Providing home visiters to high-risk familics fs a labor-intensive and
therefore costly strategy for reducing the incidence of low birthweight and
child abuse and neglect, but the few available studies of its effectiveness
are generally quite positive. More needs to be learned about how to target
families who can most benefit from these services and the most effective and
efficient configuration of services to offer.

Conclusions--By necessity, OTA’s assessment of strategles for promoting
children’s health vas selective and limited largely to personal health
services Other strategies, not examined in this report, may also be good
investments It {s also wvorth noting that the environment in which children
are born and raised may have as much to do with their health, broadly defined,
as do the personal health care services they receive. The options raised in
OTA's assessment might best be viewed as incremental steps that can be taken
nov te improve certain aspects of children's health and that would be
reasonable components of a naticnal policy on children
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Mr. WaxMaN. Let me thank you Loth for an excsllent presenta-
tion, and commend you on the work that you have done. I think
this is an excellent report and it will be very helpful for the Con-
gress in deciding how to develop effective strategies for improving
child health in this country.

I want to ask you some questions. Currently, only 26 States have
taken the advantage of the option to extend Medicaid coverage to
pregnant women with incomes below 100 percent of the Federal
poverty level.

In your report you suggest that in order to prevent low birth-
weight and, in turn, to reduce infant mortality, Congress could
mandate Medicaid coverage for ail poor pregnant women. I agree,
anij I will be introducing legislation next week to implement this
policy.

This policy will, of course, cost money, perhaps as much as $200
to $300 million per year in new Federal outlays. How would you
persuade a Member concerned about the Federal defic:t .hat this
investment is necessary?

What do you say to a State which argues that its Jimited revenue
base simply does not allow it to spend anymore Medicaid funds?

Ms. WAGNER. Mr. Chairman, that is a very good question. In the
very near future we will be talking to some State legislators about
this very issue.

In my view, the purpose of Federal funding of health care serv-
ices for the poor is tc orovide services that have value to people. If
we were interested totally in saving Federal dollars we might not
offer any services to the poor. That would certainly be a way to
limit the Federal expenditures in this area.

When we make investments in health care, we are making those
investments in order to achieve value. In the case of prenatal care
for poor women, that value comes in reduced infant mortality,
saving babies lives. We don’t know exactlv how many but we do
know that is value right there.

And, interestingly enough also, a saving in health care costs that
are borne by other segments of society by the private sector, by
business and by consumers themselves. By making a public invest-
ment we are reaping returns on that investment in the private
sector and also giving value to our citizens.

Mr. WaxmaN. As you note in your report, it is not enough just to
make pregnant women and cnildren eligible for Medicaid. If these
groups are to have access to health care services, we also have to
increase participation in the program by obstetricians, pediatri-
cians and family practitioners.

You suggest that Congress could require States to increase the
fees paid to physicians when they care for children eligible under
Medicaid. Do you have any estimate as to how high fees would
have to be raised to assure adequate physician participation?

Ms. Wacner. That is a very difficult, technical question. What
we do know is that as Medicaid fees are increased or reduced rela-
tive to private fees, that there is a systematic relationship with the
number of services that physicians will offer to Medicaid patients.
We do kiow there is a relationship between that spread between
private and Medicaid fees and participation rates.
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As that spread is reduced, as Medicaid fees are increased, we can
expect more participation to take place. How high the fees have to
be is an empirical question that we are unable to answer at this
time. I think what we need to do is focus on getting Medicaid fees
closer to Erivate fees. They don’t necessarily have to equal private
fees but they have to come within some reasonable range of private
fees in order to induce the level of participation that would give
these poor children access to mainstream medicine.

Mr. WaxmaN. In asking my next question, I would like you to
take on the role of being a Member of Congress for a few minutes.
If the Budfet Committee told you that an additional $200 million
Federal dollars were available next year for improvements in child
{ma'l’th, what cost-effective strategies would you choose to enact into
aw?

Ms. WAGNER. That’s an interesting question.

Mr. Waxwman. If they tell you that, will you share that informa-
tion with me?

Ms. WAGNER. Yes. It’s delightful to be in your position.

Mr. WaxmaN. I think I might agree with your recommendations
to them, but before you send them in officially, I think I would like
you to share them with me.

Ms. WAGNER. It’s delightful to imagine ourselves in your posi-
tion. I think we would talk about two. One is clearly the prenatal
care, expansion of prenatal care to women in poverty. Yes, it would
cost Medicaid money. Federal dollars, as well as State dollars, but
that is so clearly a cost-saving intervention.

A second strategy that I think would be relatively inexpensive to
implement in terms of Federal outlays and would have immediate
impacts would be to use the Federal highway funding authority to
encourage States to enact rigorous, strong child safety restraint
laws for children.

It is not a personal health servi =s strategy, but it is a strategy
that could have immediate effects on children’s injuries and on
medical care costs with relatively limited Federal outlays. Those
are two that I think would be very high priority.

Mr. WaxmaNn. The OTA report suggests that the availability of
family planning services is effective in helping to reduce the
number of unintended and unwanted teen pregnancies. There was
a little discussion, however, about the importance of these services
in helping to reduce infant mortality rates of women of all ages.

What evidence is there that access to family planning services
helps lower infant death rates?

Ms. WaGNER. We actually did try to look at that question, Mr.
Chairman, and we had difficulty answering it in the course of our
project.

amily planning services are offered to low-income women. Low-
income women, women in poverty, tend to have higher rates of low
birthweight and consequently, higher neonatal and infant mortali-
ty rates. Preventing unwanted births among low-income women
presumably would decrease infant mortality rates in these areas by
the number of births times their infant mortality rates.

The problem that we had in looking at family planning in gener-
al, is that the goals of family planning progiams extend widely
beyond the reduction of infant mortality. The benefits of family
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planning are so much broader in scope beyond infant mortality and
In low birthweight.

They have so many benefits to low-income women, independent
of their impacts on infant mortality and low birthweight, that we
found it almost too narrow to look at family planning within the
context of our study which was more narrowly focused.

But certainly, it would have some impact on infant mortality and
on low birthweight rate in these groups if unwanted pregnancies
were able to be avoided in these groups of women.

Mr. WaxmMaAN. I guess that’s an obvious answer. Fan:ily planning
services allow women to avoid unintended pregnancies. Family
planning services help prevent pregnancies for those most likely to
have difficulties in getting the kind of prenatal cu.e that pregnant
women need.

But it seems to me that there is rnother benefit from the family
planning program, and that’s that it provides the first opportunity
that many women, both teenagers and older women, have to gain-
ing access to the health care system at all. They go into a family
planning clinic and they get some entry into the health care
system earlier than might have otherwise have been the case.

Do you see that as one of the benefits of family planning as well?

Ms. WAGNER. Certainly, a large proportion of the visits, the first
visits to the family planning agencies are for pregnancy testing. To
the extent that family planning agencies then act as referral agen-
cies 1nto sources of prenatal care, they are a very powerful impetus
to getting prenatal care at the time that it can make a difference
to these women.

Yes, we would see that as a value. We didn’t examine that par-
ticular aspect of family planning, but I think that it is a value.

Mr. HeromAN. We do know, Mr. Chairman, that the school-based
clinics which I think Dr. Wagner is aware of and has looked into,
are clinics which have family planning services and where teen-
agers go presumably to get family planning services. But those clin-
ics are, in fact, much more broadly based in terms of offering
health services because they are—it is important not to limit them
to family planning services.

That makes your point more strongly, that teenagers will go to
those clinics perhaps drawn by the need for family planning serv-
ices. But they will then be in a clinic which is a general health
care clinic.

Mr. Waxman. I understand that vour report did not discuss the
benefits of screening for lead poisoning, a disease that can lead to
severe disability and mental retardation.

In the work that I have done on this issue and particularly in
the environmental area, it has become ever more clear to me that
lead poisoning r2m:iins a major health problem for our children,
and that we need to have adequate screening programs in place.

Isn’t it true that lead poisoning is still a significant health prob-
lem for our young children? Can it be prevented with adequate de-
tection programs? Haven’t the programs that have been studied
been proven cost-effective?

Ms. WaGNER. Well, 1 regret to say to you Mr. Chairman, that we
didn’t examine the question of lead poisoning in our report. That
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does not in any way suggest that your conclusions and the findings
of your subcommittee’s deliberations are not true.

e had to make choices and be selective in where we wanted to
look, and we did not look in environmental areas in general. We
didn’t look also at water fluoridation and some other kinds of envi-
ronmental strategies where—there is evidence to suggest that they
do have powerful impacts on children’s health. We were selective.

I want to say also one point. We did, in looking at indicators of
children’s health status, point cut that in the area of elevated
blood levels which is a good indicator of children’s health status,
there has been a real decline of monitorin? and surveillance of
children’s blood levels at the State and local levels in this country.

We don’t have good monitoring systems to keep track of this po-
{entially debilitating health problem and the extent of the prob-
em.

Mr. WaxmaN. Your report raises questions about the number of
preventive health visits that should be made by children during
their early years. I don’t think we need to determine the magic
number here today, but I would like to get your views on the im-
portance of early vision and hearing screens, particularly for those
at higl.er risk of having or developing deficiencies.

Dozsn’t it make sense to catch these problems early on?

Mis. WAGNER. Our report did not look directly at vision screen-
ing. That is another area where we were selective. We didn’t look
at vision screening. I think that is an important area that we
might look at in the future.

ith respect to hearing screens, we did look at the value of early
hearing screening in *~< preschool period. The evidence is equivo-
cal. The question is to w..at extent earlly; preschool hearing screen-
ing, that is asymptomatic screening when there is no detectable
symptors, actually is a good predictor of permanent hearing prob-
lems in children.

The literature is very difficult to interpret and it has equivocal
findings. I guess our answer is sir.ply that we don’t know from the
evidence that is available, just how valuable preschool hearing
screening programs or hearing screening would be.

Mr. Waxman. We talked about school-based clinics having an im-
portant role in making family planning services available to adoles-
cents.

We held a hearing last spring of this subcommittee on school-
based clinics. At those hearings we iearned that, in fact, these pro-
grams provide a lot more than just contraceptive services. Is what
you found in your work on school-based clinics—that these other
services have been effective in dealing with the health problems of
adolescents, other than teenage pregnancy?

Ms. WagNER. The majority of school-based clinics do not offer
prescribing or dispensing of contraceptives. Many of these don’t
even provide family planning services.

What they do offer is a variety of counseling, physical examina-
tion and health services for minor problems, and referral for more
major groblems that are found for adolescents. We looked at these
school-besed clinics really from the vantage point of the extent to
which, when they offer family planning services they can be effec-
tive in reducing unwanted pregnancies among high risk teenagers.
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That was our particula~ handle on it. We were r.ot looking at the
overall health impacts on adolexcents. It is irue that these services
can’t even be provided in schools w thout oitering a brnader array
of services. They will not be accepted by siudents unless they are
seen as comj}-rehensive services.

So even when they do offer family planning sevvices, they must
offer a broader, more comprehensive array of services. We did not
look at the question of how effective these services are for teen-
agers. There is no reason to think that they are not effective, but
we don’t ha /e specific informatio-.

Mr. WaxMaN. You have as your sixth strategy, school-based clin-
tcs for at risk adolescents; what did you mean by that?

Ms. WaGNErR. We were more specific in the report. What we
meant in the report, we looked at programs—school- based compre-
hensive health services programs for teenagers who have high
rates of sexual activity and high rates of unwanted pregnancy.

We looked at the evidence on the impact of those services on
pregnancy rates, sexual activity rates, and birth rates in the
. 8chools. This is an area where the evaluative evidence is very pre-
liminary. There are only two studies of the impacts on pregnancy
and birth rates of school-based clinics that offer family pianning
services.

More evaluation is currently going on right now, with 100 or so
school-based clinics that exist in the country and will get more in-
formation over time on this.

What we wanted to highlight is that this is a potentially effective
way to g¢ about reducing infaut mortality ard low birthweight in a
particular’v vulnerable population that is at risk for having un-
wanted pregnancies that end up with very poor birth outcomes.
That was our particular vantage point for looking at school-based
clinics.

We did not look at the health of adolescents &s a group per se in
this report. We focused on young children and infants. School-based
clinics came in through the impact on infant mortality and low
birthweight that their services might potentially have.

We hope in the future there is some interest in looking at adoles-
cent health in and of itself in the future.

Mr. Waxman. I would be interested in some of your conclusions
when you do lovk at that issue as well.

I want to commend you on your presentation and in the work
you have done. It has been very helpful to us. We will share this
with our colleagues widely and we will share it with the Budget
Committee. We hope the report can convince thei.. that we need
more money to spend in this area where the payoff is really enor-
mous boch in terms of human life and savings of dollars and cents.

Ms. WAGNER. If we can be of any help, we would be delighted.
Thank you, Mr. Chairman.

Mr. WaxmaN. Thank you. That concludes our hearing this morn-
ing. We stand adjourned. ,

[Whereupon, at 10:15 a.m., the hearing was adjourned.]

[TF 2 Office of Technology Assessment report follows:]
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Summary and Policy Options

INTRODUCTION

A nation’s future lies with its children. Thus,
the health of children is a matter of fundamental
importance to all societies. In highly industrial-
1ized countries like the United States, the vast
majonty cf children are healthy,! but preventing
disease and reducing injuries among the young
halds promise for even further improvements in
their well-being.

Substantial improvements in children’s health
have been registered in the United States within
the recent past. The U.S. infant mortality rate,
for example, declined from 14.1 per 1,000 live
births in 1977 t0 10.8 in 1984, and the mortality
rate of children between 1 and 14 years declined
from 42.3 per 1,000 in 1977 to 34.1 per 1,000 in
1984.

Without dismissing the importance of such
gains, one can cite at least three compelling rea.
sons for an assessment of strategies for further im-
proving American children’s health. First, the evi-
dence suggests that the United States is not doing
as well as it could in preventing health problems
in children, despite the improvements to date. Sec-
ond. prevention or treatment of health care prob-
lems in early childhood can benefit a child for a
lifetime, and, conversely, failure to prevent such
problems can be costly to the child, the child's
family, and the Nation. Finally. the burdens of
illness, disability, and death are not borne evenly.
Some American children are at particularly high
nisk for poor health, and many of them have only
limited access to medical services.

The high cost of poer health 1n infants and chil-
dren suggests that some preventive strategtes,?
even those approaches that are mitually expensive,

1As used in thys assesument, health refens to physical not emo
tonal o mental health As many a3 12 to 1S percent of the Na
tion s chuldren may sulfer from mental or emotiona! problems For
a discusnion of 1sues involving children s mental health, see OTA s
background paper Chukiren s Mental lealth Problems and Services

A preventive steategy 1s any action tahen by individuals profes
sonals, or g to alter the vny c<hange the be-

.
A ‘x

Prote cramt March of Dience Bxth Detocts Fuwndeton

Preveniion of treatment of healin care Droblems in
infancy or easty childhood creates a lifelime of benetits
tor the Child, the Child's family, and society

may have payoffs in improved health, lower med-
ical care costs, or both, that make them well
worth their expense. The prinaipal objective of
this OTA assessment was to identify preventive
strategtes with high payoffs in relation to their 1m-
tial costs.

havier of 4 child or the famuly o provide eftective healtn . are with
the intention of preventing disease oz injury A strategy includes
not only speaifi preventive technologies te g vacnes of chuld
prool salety caps for medic i) but also the means of haaming
organunng. and detiy ning such technalogins te g mandatory schocd
IMMUBLZAUGH Programs)
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STUDY BOUNDARIES

Given the wide range of potential 1ssuc< in chil-
dren’s health, boundanes were needed tor OTA s
study. OTA focused on preventive strateges
applicable to preadolescent children. because the
major health problemt of adolescence have their
origins in emotional and behavioral problems
rather than in problems of physical health

Furthermore, the assessment focused largely on
strategics involving personal health care services.
not on strategies involving. for example. the
educational sector or the larger environment in
which children are raised Some authonties claim
that American children’s health problems can be
effectively addressed only in the context of a come
prehensive national strategy that considers the ime
plications of changes in the structure of the Amer-
ican family. the increasing percentage of mothers
who work oulside the home. and the increasing
percentage of children in poverty. Although a
good case can be made for a comprehensive na-
tional strategy on children, and some elements of
such a strategy are already in place. there 15 still
good reason to search for more hmited actions
that can be implemented and that can benefit chil-
dren today.

This assessment of preventive strategies placed
heavy emphasis on the importance of reduaing the

21

U S infant mortality rate. which is almost dou-
ble the rate in Japan and higher than the rates in
15 other developed countries One of the pnmary
causes of infant mortahity 1s low - .rthweight tun-
der 2,500 grams or 5 lbs 8 oz} Two personal
health care strategies for preventing low birth-
weight are examined in this assessment

® providing better access to famuly planring
services for high-nish women, particulacly
adolescents, and

¢ improving prenatal care for pregnant women
at hugh nisk of giving birth to low birthweight
babies

OTA also focused on four other health prob-
lems of young children

® congenital disorders detectabie by newborn
screening techniques,

® diseases and condtions preventable through
well-child cate;

* acaidental injunes. and

¢ maltreatment (child abuse and neglect)

Lach of these health problems accounts for a sub-
stantial burden of illness, disability, and death in
U.S. children Table 1 summanzes some pertinent
facts about each area chosen for study.

TRENDS IN U.S. INFANT MORTALITY

Infant montality is a matter of widespread con-
cem in this country. The infant mortality rate for
any year is defined as the number of infant deaths
under 1 year of age per 1,020 hive births 1n the
same year. About 1 percent of all babies born in
the United States—40,030 in 1985—dle in the first
year of life. Almost two-thirds of these infant
deaths occur in the neonatal peniod (the first 28
days of life); the others occur in the postneonatal
period (28 days to 1 year).

The infant mortahity rate has long been a pri-
mary indicator of the overall health status of na-
tions for two reasons. First, 1t tends to be closely
associated with access to food. shelter, education,
sanitatton, and health care, and second. it 1s rela-
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tively easy to monitor with basic vital statistics
collected 1n most countries.

The United States ranks 17th among industri-
alized countries in infant mortality (see table 2),
and its position has not improved since 1980 . If
the US 1infant mortality rate in 1985 had been
equal to that achieved by the country with the
lowest rate {Japan. witk a rate of 5.5 deaths per
1,000 hive births 1n 1985). there would have been
19.350 fewer infant deaths in the United States
that year—a sc.n greater than the number of deaths
of allU S children 1 to 15 years of age in 1985

The high U.S. infant mortality rate is brought
about largely by the high low birthweight rate in
this country. Low birthweight so overwhelms
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Tabte 1.—Burden of liiness In U.S Chiidren

Problem Burden ot iinexs ¢ cost
intant Y 274 1ow Difthweigh © AImo3t 40 000 badres (T percent ot &l U S Burths) die in the hirst year of
hite esch year
© The United States ranks 17th among indusinalized countries In infant
monanty
® 67 percent of Al US newdorns are 10w birthweight babies (under 2 500
Qrams., sdout § 1bs 8 o2)
* 18 percent of all very low Dirthweight badies 4 & . those weighing under
100 grams, abnut 3 ibs S o2} are moderatery of soverely nana.capped
Cong ] 3 i Dy tewborn ¢ About 4,500 Cases Of detectabie diseases Lausing death or montal
creening relarcdation occur each yeat
C pre 1 oh wetl Child © 37 percent Of U'S infants were tully +mmunized against diphihena
care tetanus, and pertussis (whooping cough) in 1083
© 78 percent of white children and 62 percent ol nonwhite chidren from 3
o 4 years olg were fully immunized 30303t polio in 1988
® Almost 8000 cases of meastes occurred in the United States in 19868
Accid: ChIIChOOd 10y ® 7850 coaths wore Caused by 3CCidantal injuries in ChiIdren under 18

years oid in 1984

110 @very 9 children iy i
foro age 1%

10 meHiOn envergency 10om visits per year are made for accrdentat o
other 1njuries

tof & Hal Or Other injunes bo

E

Child mattrea*ment

abuse

At 1east 1,200 chiidren 3 deaths in 1986 occurred ay 2 resutt of chr.
24 000 Chiidren sustained $GHOU% BhysiCal injury due 1o ChIG abuse in
1983

19 mition cases of suspected ChId abuse and Negiect wers raported 1n
1965 .

* 150000 to 200 000 ¢a363 of senual abuse 0CCut +n the United States

esch year

SOUMCT OMuce o To.Ausqgy 1/oesssmant I308

other health problems of carly childhood that it
cannot be ignored The prevention of low birth-
weight and snfant mortality has been a recent con
cern of many groups in this country 111 1979, the
US S -ceon General's Report on He, Ith Promo
tion + uified the reduction of "2+ t mortahity
as 2 fundamental goa! of the Nativr

Until the early 1980s, the United States made
remarkable progress in reducing infant mortality
During the 17-year period from 1968 to 1985, the
U5 infant mortality rate declined by about 50
perzent for both whites and blacks —from 21 8§
deaths per 1.000 hive births 1n 1968 to 10 o per
1,000 births 1n 1985 {sce figure 1) The averag
annual compound rate of dechne dunng ths
period was 4 2 percent The snfant mortalsty rate
for blacks remaned equal to about twice the white
rate throughout the 17-year penod

In the carly 1960s, the pace of the decline in
the US, infant mortality rate slowed apprecia-
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bly. In the 3-year pe 10d trom 1981 to 1984, the
annual average ot rate of dechne was 3 3 p seent,
down by abaut 20 percent from the 4.1-percent
average expenienced in the 3-year period from
1077 to 1981 And provisional U.S. infant mor-
tality data extending into 1987 indicate continued
deterioration in the pace of decline.

Year-to-year fluctuations 1n reporied infant
mortality rates are to be expected, but the recent
sivwdown in improvement of the U.S intant mor-
tality rate cannot be dismissed as a random vars-
ation around the trend At OTA s request, the
National Center tor Health Statsstics (NCHS) pre-
dicted U S anfant mortabity rates for the 3-year
penod irom 1962 to 1985 on the basis of trends
in Bnal U'S infant mortality rates from 1968 to
1981 The US infant mortality rate in 1985 was
10 0 infant deaths per 1,000 nve births, sygnifi-
cantly higher than the rate predicted for that year
on the basss of the NCHS analys:s (9 9 deaths per
1000 births) Had the U S infant mortahity rate
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Table 2.—Comparison of Infent Mortallty Rates®
In the United States and Other Countrisa, 1985

Country infant mortality rate, 1985
1 Japan . 55
2 Finland . . 63
3 Sweden 67
4 Switzertand . 69

“ § Denmark 79
6 Canada. ..... 79
7 Netherlands 80
8 France 81
9 Norway 83

10 irefana . 89

11. United Kingdom 94

12 Beigium 94

13 West Germany 95

14 East Germany 99

15 Australia 99

16 Spain 105°

17. United States 106

16 ltaly . . 109

- 19 New Zealand 10

20. Austria 1o

21. Israet 19

22.Brunet . . e 120

23 Malta . 136

24 Greece . 140

25 Crechosiovakia 153¢

26 Bulgarda 158

27 Cuba . 166

28.Poland .+ . 186

. 29 Hungary . 204
30 R 234°
e a0 is Jolined ofintants who dve i the first

yoor Of Mo par 1000 lve Durths
8 13 Spain & infant Moctality rate in 1963
CThese lntant mortality rates are fOr 1884

SOURCE A von Cube, Population Refersnce Bursau Washington OC personsl
communication May and September 1987

continued to decline after 1981 at the rate pre-
dicted by NCHS on the basis of previous trends,
the United States would have suffered about 2,630
fewer infant deaths 1n 1985 than were actually re-
ported.

No single explanation s sufficient for why the
U.S. infant mortality rate began tolevel off in the
early 1980s and continues to do so into the pres-
ent. But the key to the slowdown puzzle appears
to be the deteriorating U.S. birthweight distribu-
tion—especially the increase in the number of live
births recorded in the lovrest birthweight catego-
ries. In 1980, low birthweight infants represented
less than 7 percent of all newborns in the United
States but accounted for 60 percent of all babies
who died in infancy.

Progress in reducing infant mortality rates can
come through two routes.

ERIC
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Figure 1.—U.S. Infant Mortality Rates by Racs, 1968-85
40

Rate (per 1,000)

0|
686970 717273 74 7576 77 78 73 80 81 82 83 84 85
Year
= All races

-+ White

=== Black

SOUACE Oftice Of TECAOIOCY Assessment 1988 based 01U S Department of
Heaith ard Human Services Pubi ¢ Health Service National Center
102 Health Statistcs Hyattsviie MD unpubhsSed datafromUS vita
satistics 1986

1. changes in birthweight-specific infant mor-
tahty rates, and

2. changes in the distribution of birthweights
toward heavier babies.

Histonica.iy, most of the progress in the United
States since 1960 has been via the first route. In
fact, between 1960 and 1980, about 91 percent of
the improvement in the U.S. infant mortality rate
was due to changes in birthweight-specific mor-
tality rates. In recent years, U.S. birthweight-
specific mortality rates have continued to im-
prove, in large measure as a result of rapid ad-
vances in the technology of n2onatal intensive
care. Neonatal intensive care units (NICUs) of-
fer sophisticated monitoring and therapy to pre-
mature infants whe e undeveloped lungs do not
function properly. The 1970s saw rapid advances
in respiratory ilerapy techniques and improve-
ments in mechanical ventilation, which had 2 ma-
jor impact on the survival of premature infants
with respiratory distress syndrome. In the 1980s,
continued improvements in outcomes have oc-
curred in very low birthweight infants (those un-
der 1,500 grams or 3 lbs. S oz.), with the greatest

e
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improvement in the 750 to 1,000-gram birth-
weight group.

While U.S. birthweight-specific mortality rates
have improved in the 1980s, the reported birth-
weight distribution in this country has actually
deteriorated. Betwer 11977 and 1984, the percent-
age of live births at normal birthweights (greater
than 2,500 grams) increased slightly, but the dis-
tribution of low birthweight nfants shifted toward
the lowest birthweight intervals (those under 1,000
grams or 2 lbs. 3 oz.). Had U.S. birthweight-
specific mortality rates not impreved in this
period, the deteriorating birthweight distribution
would have resulted in an jncrease in the overall
U.S. infant mortality rate

Ironucally, the success of NICUs in improving
outcomes of the larger very low birthy.eight ba-
bies may be partly responsible for the reported
deterioration of the birthweight distribution. As
the frontier of viability has been pushed back to
smaller and smaller babies, obstetricians and ne-
onatologists may be more frequently resuscitat-
ing the very tiniest newborns, even those under
500 grams, despite the fact that very few of these
infants will survive. The increased concentration
of high-risk births in sophisticated regional perina-
tal centers and ethical concerns arising from the
“Baby Doe” controversy® may also be contribut-
ing to higher rates of resuscitation.

In addition to more aggressively resuscitating
the tiniest newborns, U.S. hospitals today may
be more careful to report as live births what in
the past might have been reported as fetal deaths
or have gone unreported altogether. Greater
awareness of State birth reporting requirements
and le,, * 1nd economic considerations may be in-
fluencing reporting practices.

Whatever the reasons, the number of reported
live births under 500 grams in this country in-
creased much more rapidly in the 1980s than did
live births at all other birthweights. The vast
majority of newborns under 500 grams die in in-

*Following the burth of Baby Jane Doe (an infant borm with mul-
tiple birth defects) Federal regulations were wniten to require that
hospitals treat severely handicapped infants over the objections of
ther parents Those regulations were later declared unconsttutional
by the Supreme Court
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fancy; thus, an increase in the reported number
of live births in this category would have the ef-
fect of pushing up U.S. infant mortality rates

In fact, OTA calculated that if the number of
hve births under 500 grams had increased between
1977 and 1984 only as fast as the number in the
other low birthweight categones, the U.S. infant
mortality rate in 1984 would have been 10.4 rather
than the reported rate of 10.8 per 1,000 hve
births ¢ The slowdown in the rate of change in
U.S. infant mortality would have been much less
apparent without the excess births in the under-
S00-gram category. the average annual rate of de-
cline 1n U.S. infant mortality rate would have
been 4.4 percent (rather than the reported rate of
4.1 percent) from 1977 to 1981 and 4 1 percent
(rather than the reported rate of 3.3 percent) from
1981 to 1984. Thus, a large part of the slowdown
in improvement in the U.S. infant mortality rate
in the early 1980s may be a reflection of chang-
ing management and reporting of very premature
deliveries rather than a real deterioration in the
health of pregnant women.

Other factors may also have contributed to the
slowdown in improvement, although available
evidence suggests that their impact would be mod-
est. Such factors include the natural maturation
of technologies for neonatal intensive care that
diffused widely in the mid-1970s and that are now
improving outcomes of the smallest birthweight
babies; the completion of the process of diffusion
of abortion services in the late 1970s that may
have differentially reduced birth rates in women
at high risk for infant mortality, such as very
young teenagers and unmarried women; the in-
crease in the percentage of infants living in poverty,
and deterioration in real dollars in the availabil-
1ty of subsidized health care services for pregnant
women and children.

The coincidence of increasing poverty among
infants in the early 1980s and decreased real
spending on publicly subsidized health services
in this country is particularly disturbing. From
1978 to 1984, the percentage of infanis residing
1n poor families rose from abou. 18 to 24 percent.

*OTA assumed for this analys:s that all under-500-gram live biths
died in infancy Only a few such babies have survived to date
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During this period, Medicaid expenditures in con-
stant dollars per child reaipient declined by 13
percent and Federal funding for three important
sources of primary health care for poor women
and children—~matemnal and child heaith services,
community health centers, and migrant health cen-
ters—declined in constant dollars by 32 percent.

Together, these trends suggest that more preg-
nant women and infants encountered severe fi-
nandal obstacles to obtaining timely health care
services in the early 1980s than in the late 1970s,
Any resulting deprivation would be expected to

PREVENTING LOW BIRTHWEIGHT

The United States invests a great deal in the
treatment of low birthweight babies and realizes
considerable success. Neonatal intensive care has
played a major and definitive role in the improved
survival of low birthweight and premature infants
since its introduction in the 1960s.* Each year,
about 150,000 to 200,000 infants (from 4 to 6 per-
cent of all U.S. newboms) are admitted to NICUs.
At least one-half of these infants are low birth-
weight babies. Without question, tal inten-
sive care is effective and becoming more effective
over time. In 1960, 72 percent of all very low
birthweight infants (1 500 grams or less) born in
hospitals with sophisticated NICUs died in the first
28 days of life; by the early 1970s, the percent-
age had dropped to 54, and by the early 1980s,
it had declined to 27 percent.

Although NICU care is effective, it is also ex-
pensive, ranking among the most costly of all hos-
pital care. The effort to reduce the dependence
of low birthweight babies on this expensive tech-
nology adds urgency to the search for strategies
“; prevent the need for NICU care in the first
place

Prenatal Care

Prenatal care encompasses a wide range of
preventive, diagnostic, and therapeutic services

*For detaided rformation on the effectiveness and costs of neonatal
intensive care, see OTA's 1987 case study Neonatal Irtensive Care
for Low Buthweght Infants Costs and Effectivene.s
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have only a modest effect on the overall U.S 1n-
fant mortalty rate, because relatively few women
and infants would have been newly affected by
the poverty and cutbacks and infant mortality 1s
still a rare event. Yet, for a particular infant, be-
ing born to a2 mother 1n poverty with limited ac-
cess to prenatal and infant care substantially raises
the risk of dying in the first year. Thus, cutting
back on funding for health care services at the
same time that infant poverty rates in this coun-
try were increasing raised the risks of infant mor-
tality for these babies.

delivered throughcut the course of pregnancy,
with the goal of both a healthy baby and a healthy
mother. Preventive components of prenatal care
include screening for potentially harmful condi-
tions in the mother and fetus, education and coun-
seling, znd sometimes nutritional supplements.
Diagno.tic and therapeutic interventions repre-
sent responses to and followup of problems iden-
tified either through symptoms or screening.

Photo cradit: Yale University and March of Dimes Birth Delects Foundation
Questions remain about exactly which preventive
care are

in and at what
intervals in the course of @ normal pregnancy they are
most effectively applied. Ultrasound examination Is not
tly ded by the A College
of Ob and Gy tor
rouiine use during pregnancy
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Because prenatal care includes not only preven-
tive inlerventions such as screening and counsel-
ing but also treatment when needed, 1t 1s bound
to be effective in altering the health of some
mothers and infants. Treatment of gestational di-
abetes or hemolytic disorders, for example, 15 cnt-
ical to healthy outcomes for both mother and in-
fant. The real question of effectiveness is not
whether prenatal care makes any differerc. to
child health, but exactly which preventive
measures—monitoring, screening, education and
counseling, or nutntional supplemerts—are effec-
tive and at what intervals in the course of a nor-
mal pregnancy they are most effectively apphed

Various new techniques of prenatal care are be-
ing developed, ard evidence needs to be gathered
to ensure their appropnate use in the care of preg-
nant women. One technique for which evidence
is only now accumulating, for example, 1s called
“ambulatory tocodynamometry.” Its place in
monitoring women at high risk for premature de-
livery is still undetermined

Effectiveness

The earlier that prenatal care 1s mnitiated, the
more frequent the number of scheduled visits, and
the more screening procedures that are performed,
the more expensive prenatal care becomes If fre-
quent routine visits and procedures do not offer
any advantages in terms of lowering nisks of pre-
mature labor, allowing more effective treatment
or better management of labor and delvery than
does seeking care when symptoms develop, the
value of such preventive care would be dubious

OTA examined the eviderce on the effective-
ness of early initiation of and more frequent
nrenatal care visits 1n reducing the rate of low
birthweight and neonatal mortality. Despte seri-
ous shortcomings in almost all studies of prena-
tal care, the weight of the evidence from more
than 55 studies of the effectiveness of earlier, more
frequent or enriched nrenatal care corvicos ap.
ports the contention that two key birth outcomes
—low birthweight and neonatal mortality —can
be improved with earlier and more comprehen-
sive prenatal care, especially in high-risk groups
such as adolescents and poor women. Although
the ev1dence clearly supports the effectiveness of
prenatal care, 1t 1s less revealing about the size

ot the effect that should be expected from increas-
ing the quality or quantity of prenatal care re-
ceived by any segment of the population

Cost-Effectiveness of Expanded
Prenatal Care for Poor Women

If prenatal care can improve birth outcomes,
the logical next question is whether a specific strat-
egy to increase access to effective services 1s worth
its costs. The Omnibus Brrdget Reconaihation Act
of 1986 (Public Law 99-509) gave States the au-
thority to make a new group of previously ineligi-
ble pregnant women eligible for Medicaid—those
whose incomes fall above the State’s standards for
Aid to Famihes With Dependent Children (AFDC)
but below the Federal poverty level. Since April
1987, States nave had the option of selecting any
income standard for extending Med:caid eligibil-
ity to pregnant women, provided the standard 1s
below the Federal poverty hre.* By January 1988,
26 States had exercised their option to expand
Medicaid elgibility to include more pregnant
women in poverty.

OTA performed a cost-effectiveness analysis to
determine how costs to the U.S. health care sys-
tem {not just to Medicaid) would be affected by
a policy of universal eligibility for Medicaid of
all pregnant women in poverty. Under such : pol-
1y, approximately 194,000 pregnant women
would be newly eligible for Medicard coverage,
but almost 60 percent of these women already
have some form of pnvate health insurance cov-
erage. Overall, OTA estimated that offening Med-
1card eligibihity to all pregnant women in poverty
would cau e an additional 18 5 percent of women
in this category to inttiate early prenatal care (1.e.,
care in the first tnmester of pregnancy) Nation-
ally, the extra prenatal care would cost about $4
million per year ’

“The Omnibus Budget Reconciliation Act of 1987 (CBRA 87)
passed by Congress 1n December 1987 {Public Law 100-203) gave
States even greater freedom to expand ehigibility for Medicaid to
pregnant women with incomes up to 185 percent of the Federal pov-
erty une

“Note that these extra costs of prenatal care do not represent the
additional costs to Medicaid of providing ehgibility nor do they
represent the full costs of prenatal care for the newly ehigible women

P the add ! costs d with the new care
initiated as a result of enhanced ehgibility The extra costs to Med-
wcard might be much higher since Medicard would probably be pay-
ing for care that previously had been paid for by patients and therr

families or been donated by other government agencies providers
or philanthropic groups
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OTA estimated that for every low birthweight
birth averted by earlier or more frequent prena-
tal care, the U.S. health care system saves between
$14,000 and $30,000 in newborn hospitalization,
rehospitalizations in the first year, and long-term
health care costs associated with low birthweight
(see table 3).

Houv effective would earlier prenatal care have
to be for the extra prenatal care costs among
newly eligible women—estimated at $4 million—
to be outweighed by the societal savings result-
ing from a reduction 1n th. .ate of low birth-
weight? OTA estimated that the expansion of
eligibility for prenatal care benefits under Med-
icaid would have to prevent between 133 and 286
low birthweight births among the 194,000 new
eligibles for the societal health care savings to out-
weigh the costs. If these women began with a low
birthweight rate of 10.2 percent,® the low birth-
weight rate in the target population would have
to decline by between 0.07 and 0.20 percentage
points for health care costs to break even.

The redurtion in low birthweight births would
be concent-ted in the group of poor women
whose use or prenatal care changed as a result of
the expanded eligibility for Medicaid. Ainong
these new users, the low birthweight rate would
have to decline by between 0.4 and 0.8 percent-
age points to between 9.4 and 9.8 percent.

Is it reasonable to expect reductions of this mag-
nitude in the low birthweight rate? The evidence
on the impact of earlier prenatal care on birth-
weight suggests that such reductions are quite fea-
sible. The quantitative results of several reason-
ably well-designed studies of the effect of earlier
prenatal care on birthwzight showed effects that
were at least twice as great as the effects required
for the expansion of Medicaid eligibility to pay
for itself in reduced health care costs. That early
prenatal care can also be 2xpected to prevent some
infant deaths (though the number cannot be pre-
dicted with certainty) further enhances the

Table 3.—Net incremantal Health Care
Costs of a Low Birthweight Birth

Low-Cost High-cost
estimate estimate

Initial hospitahization cost
* Hospital costs $ 3,763 $ 5236
* Physician costs 475 1,487
Total $ 4238 $ 6,723

Rehospitatization costs in
first year (hospital costs
only} . $ 802 $ 802

Long term costs of treating

low birthweight 9,000 $23.000
Total net incremental
costs $14,040 $30,525

Comprehensive School-Based Clinics
for Teenagers

One approach to reducing the U S. infant mor-
tality rate and low birthweight would be to give
women at high risk of poor birth outcomes bet-
ter opportunities to avoid unintended pregnan-
cies. Teenagers and women age 35 and above have
a higher nsk than other women of having babies
that die in the first 28 days of life and that weigh
2,500 grams (5 Ibs. 8 oz.) or less at birth * Siymi-
larly, women who have not graduated from high
school are at greater risk of experiencing these
poor birth outcomes than women with at least a
high school education.

In 1984, over 1 million teenagers in the United
States became pregnant. About 40 percent of these
pregnancies ended in abortion and 13 percent
ended in miscarriage, so the number of births to
teenage mothers in this country in 1984 was about
470,000. The vast majority of teenage pregnan-
cies are not only unintended but unwanted once
they occur. In 1979, 82 percent of unmarried
teenagers who became pregnant in the United
States reported that the pregnancy was unwanted,
but of unmarmned teenagers who did not want their

strategy’s cost-effectiveness. Encouraging poor
women to obtain early prenatal care through ex-
panded Medicaid benefits is a good ipvestment
for the Nation,

“The low birthweight rate 13 defined as the percentage of Live burths
with a birthweght of less than 2,500 grams
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pregnancy, only 32 percent used contraception

*Except for very young teenagers {those under 1S years of age).
the rel hip by age and } hity 1s a refl
of other factors such as poverty poor health care. or nsky be.
haviors, that tend to cluster in adolescent mothers
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Strategies for preventing teenage pregnancy
span a wide range of philosophies, from programs
that are intended to influence teenagers’ athitudes
about sexual behavior and relationships to pro-
grams that prescribe or dispense contraceptive
services. Thereis tentative evidence that compre-
hensive school-based clinics that offer contracep-
tive services (as well as other kinds of health care)
can lower teenage pregnancy rates and avoid un-
wanted births. Not all school-based clinics located
in high schools and junior high schools offer fam-
ily planning services. Of those that do, only a few
actually dispense contraceptives. Some chnics pre-
scribe contraceptives, and many others refer stu-
dents to other providers.

The effectiveness of school-based chnics in pre-
venting pregnancies and births among adolescents
has been examined at two programs to date, one
with three sites in St. Paul, Minnesota, and the

other located in Baltimore, Maryland. Studies of
the St. Paul school-based clinic program suggested
that the program was successful in reducing birth
rates among female students. The Baltimore
school-based clinic program appears to have pre-
vented pregnancies and reduced levels of sexual
activity among students receiving services.

Although it is premature to draw conclusions
about the effectiveness of school-based clinics in
reducing high-risk unwanted pregnancies in ad-
olescents, the evidence accumulated to date does
look promising. The costs of providing compre-
hensive school-based health services is about $125
per year per student. As more evidence on the ef-
fectiveness of school-based clinics in reducing rates
of teenage pregnancies and births accumulates,
study of whether such chnics can yield net sav-
ings to the U.S. health care system will be war-
ranted

PREVENTING HEALTH PROBLEMS IN EARLY CHILDHOOD

Once a baby is born, various preventive strat-
egies are available to promote his or her health
dunnginfancy and beyond OTA assessed the ef-
fectiveness or cost-effectiveness of interventions
in four general categories: newborn screening for
congenital disorders, well-child care, prevention
of accidental injunes, and prevention of child
maltreatment.

Newborn Screening for
Congenital Disorders

The screening of large populatiors of newborns
for congenital disorders began as 2 public health
activity in 1961 with screening for phenylketo-
nuna (PKU). PKU, an inherited disorder of me-
tabolism, occurs in about 1 1n 10,000 to 1 in
15,000 infants. The development of a newborn
screening test permtted its detection in the first
week of life, so that treatment could begin before
2 to 4 weeks of age, thus avoiding the irrevers-
ible mental retardation that would otherwise
occur.

Today, newborn screening for PKU and con-
genital hypothyroidism 1s conducted 1n all 50
States and the District of Columbia Tests for vari-

o)
oo

ous other congenital disorders are also offered in
some States, including tests for homocystinuna,
galactosemia, maple syrup unine disease, sickle-
cell anemia, cystic fibrosss, biotinidase deficiency,
and congenital adrenal hyperplasia.

In general, the disorders included in routine
newborn screening programs are diseases that are
present throughout the life of an affected individ-
ual, do not get better (and often worsen) with
time, and can result in severe mental retardation,
physical disabilities, and even sudden death if un-
treated in the first days or weeks after birth. Al-
though only a few disorders are in this category
and those are relatively rare, newborn screening
followed by early and sustaineq treatment can
make the crucial difference in affected infants.

Effectiveness

The effectiveness of newborn screening in iden-
tifying affected infants depends in part on the ac-
curacy of the test itself; it also depends on the abil-
ity of the screening program to collect blood
specimens from all infants and to perform the tests
properly and in time to initiate treatment. Thus,
the organization and management of newborn




ERIC

Aruitoxt provided by Eic:

10 o Heaithy Children Invesling in the Future

screening services, the timing and number of new-
born blood specimens, and laboratory perform-
ance have major bearing on the effectiveness of
newborn screening.

The United States and Canada are the only de-
veloped countries offering newborn screening that
do not have a national screening program. In the
absence of a national newborn screening program
or national set of minimum standards, each State
has taken a slightly different approach to provid-
ing screening services. A few States have joined
with neighbonng States to form regional pro-
grams. Most States have their own newborn
screening programs; State programs usually do
have a centralized screening laboratory, but many
do not have an organized program of services
linking the laboratory with followup, treatment,
and monitoring. A few States “perate without a
central laboratory or a centrally organized pro-
gram. These States rely on an informal network
of indwvidual famihes, physicians, and a combs-
natton of public and private laboratories to pro-
vide screening and followup.

In some areas, the lack of a coordinated net-
work of newborn screening services may reduce
the overall ¢ffectiveness of newborn screening by
putting infants at risk for not being screened or
for not receiving appropriate treatment. There are
no national data on the number of infants at risk,
however, because there is no central system for
collecting comprehensive data with which to mon-
itor and compare the outcomes of newborn
screening in the State and regional programs.

Cost-Effectiveness of Newborn Screening

Although the value of newborn testing in the
hospital for PKU and congenital hypothyroidism
is now widely accepted, there 1s substantial ques-
tion about the appropmateness of testing for other
conditions and about the need for a routine sec-
ond blood specimen at around the third week of
hife to pick up cases that might have been missed
on the first screen. The second spectmen 1ssue has
gamned importance in recent years as the trend
toward early hospital discharge of newborns has
increased the probabtlity that some affected in-
fants will be missed (In 1985, about 42 percent
of all newborns were discharged before 3 days,

89-601 0 - 88 - 2

up from 31 percent in 1980, and the optimal age
for PKU testing 1s 3 to 5 days after birth.) Con-
cern over the adequacy of the test in blood speci-
mens taken within 24 hours of birth led the Amer-
1wcan Academy of Pediatrics (AAP) Committee on
Genetics to recommend that all infants whose first
sample was collected before 24 hours after birth
have a second blood sample taken by the third
week of life.

OTA performed a cost-effectiveness analysis
comparing a basic screening strategy— one speci-
men taken in the hospital to test for PKU and con-
genital hypothyroidism—to no screening and to
six expanded strategies. The six expanded strate-
gies involve a second specimen or dditional tests
on a single specimen.

Newborn screening for PKU and congenital
hypothyroidism using one spectmen reflects the
m.atmum situation common to ail U.S. newborn
screening programs. Compared to no screening,
this basic screening strategy not only saves many
infants (about 1,291 per year) from lifetimes of
severe disability but also yields net savings fer the
U.S. health care system of about $120 million per
year. Each of the six expanded screening strate-
gies would save more babies from deadly or dis-
abling diseases than the basic strategy (ranging
from 50 to 160 infants nationwide per year, de-
pending on the strategy), but the incremental costs
of achieving those extra successes are high (see
table 4).

The net health care costs per case detected by
any of the expanded newborn screening strategies
remain high even under the “best case” assump-
tions applied in a sensitivity analysis. OTA found,
however, that under the best case assumptions,
the cost of detecting an extra case via an expanded
one-specimen strategy —to test for PKU, congen-
ital hypothyroidism, galactosemia, and maple
syrup urine disease—is about $85,000. This
amount would buy an entire lifettme for a child
with one of these disorders and 1s low compared
to the cost of many therapies currently consid-
ered accepted medical procedure. The cost (in
1986 dollars) per year of Life gained from heart
transplantation for congestive heart failure, for
example, 1s about $28,000 to $40,000, and for a
year gained from hemodhalysis for end-stage re-
nal disease 1s about $36,500
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Table 4.—!

tal Ettectl and Health Care Costs ot Six Exp
Compaced to a Basic One-Specimen, Two-Test Strategy® (1986 doitars)

Net Incremental cost
per extra case detected

" Number of extra cases
detected In the

Expanded strategy United States and treated
Two speci on first { test tor PKU and CH, on

second specimen, repeat test for PKU and CH :n all infants % $466,000
Two i on first i test for PKU and CH, on

second specin 1, test for PKU and CH only in Infants with tirst

specimen collected fess than 72 hours after birth 43 $253.000
Two sp on first test for PKU and CH, on

second specimen, test for CH only In ali Infants 64 $432,000
Two specime.'s on fi-st specimen, test for PKU and CH, on

sacond specimen, test for PKU, CH, and HC fn ai infants 94 $421,000
Qne specimen test for PKU, CH, GA, and MSUD 68 $173.000
Two | on first test for PKU, CH, GA,

and MSUD, on second specimen, test for PKU, CH, and HC

inall infants 162 $317,000

PRU = phenh o = tong: Wz y GA ~ QaMTOtemiA MSUD = Mapio §)1ud unna Gissase

The DABC newbOn BKTRINAG S1rBteCY To which [he 01 DN0d SUBtEQWS 1N IS Ladie &¢ LOMDAred 18 B UNG §PCimen Stretegy with tests for phenyiketonvna (PKU)
and congemtal hypothyrosdism (CH)

SOURCE Ofticw of Teihaotagy Assessment 1968

Four congenital disorders not included in the
screening strategies examined in OTA's cost-
effectiveness analysis—sickle cell anemia, cystic
fibrosis, biotimdase deficiency, and congenital
adrenal hyperplasia —are being considered for in-
clusion in an increasing number of newbormn
screcnung programs Newborn screening for sickle
cell anemia, in particular, 1s gaining widespread
support as a result of recent evidence hinking early
detection and treatment of the disease with re.
duced mortality in the first few years of life

OTA did not evaluate tests for these four dis-
orders in 1ts cost-effectiveness analysis, because
reliable data on the long-term value of screening
fer these disorders do not exist. Few evaluations
of the sensitivity and specificity of the screening
tests and of the long-term value of early detec-
tion and treatment of sickle cell anemia, cystic
fibrosis. biotinidase defiaency, or congenital adre-
nal hyperplasia have been conducted In the ab-
sence of more data on effectiveness, estimates of
the cost of screening and treatment, not to men-
tion costs averted by screening, would be incom-
plete at best

Well-Child Care

Well-child care refers to a variety of preven-
tive health services offered by physi.ians or other

health professionals at defined points in a child's
hife, beginning as early as the second or third week
after birth and extending into adulthood. The goal
of well-child care 1s ultimately to improve the
physical, cogmitive, and psychological health of
children both 1n childhood and adulthood.

Well-child care encompasses two main aspects
of prevention:

* immunization; and

* health supervision, consisting of physical ex-
aminations and other tests that screen for ill-
ness or developmental problems, health edu-
cation. and parental guidance.

Immunization

Immunization provides the starkest example of
the power of prevention to save or prolong lives,
prever. sgnificant disability, and lower medical
care costs It represents the ideal of medical
progress—prevention rather than cure or rehef of
symptoms. Today, children in the United States
arg routinely vaccinated agains eight diseases.
diphthenia, tetanus, pertussis (whooping cough),
poho, measles, mumps, rubella (German measles).
and, most recently, Haemophilus influenzae b
(Hib)

The cost-cffectiveness of the childhood vacanes
1s well established in the hterature—indeed, such
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taats that screen for llinass udovalopmonul problems,

immunization against polio and other diseases, heaith
education, and co: 1seling of & child's parents

vaccines not only confer medical benefits but are
cost-saving. The dipthena, tetanus, and pertus-
sis (DTP) vaccine—the mos* controversial vac-
cine—continues to be cost-saving, despite a rapid
nse in vaccine prices due to thie recent vaccine ha-
Lility crises. As vaccine prices increase, however.
costs saved with childhood immunization pro-
grams diminish. Thus, developments with regard
to the current vaccine liability cnisis will have an
ll'l'lpdti un wllt’llltl fuldnood IMMmMuNIZations con-
tinue to be cost-saving.

New technologies on the honzon also will have

an impact on the cost-effectiveness of childhood
immunizations Two new DTP vaccines devel-

Q
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oped by the U S. National Institutes of Health and
Japanese researchers could substantially reduce
the number and scriousness of adverse reactions
to the pertussis component of the DTP vaccine
A reduction in adverse reactions could decrease
the amount of corresponding litigation and ulti-
mately reduce vaccine prices.

Health Supervision

Evidence on the effectiveness of components of
well-child care other than immunization is more
remarkable for its limitations than for its findings.
No evidence supports the contention that well-
child care other than immunization significantly
influences mortality or morbidity among children
or that it enhances the development of a child’s
social competence. On the other hand, sample
sizes have been uniformly too small and followup
too brief to identify mortahty changes; the avail-
able measures of childhood morbidity have been
inadequate, and most investigators have not even
looked at children’s developmental outcomes. The
particular importance of the outcome measures
examined to date and their duration of impact
have not been evaluated For these reasons, ex-
pert opinion and good intentions rather than sci1-
entific data currently gurde the provision of well-
child care. Participation in well-child care does
seem to provide substantial satisfaction to both
parents and providers, and the value of their satis-
faction should not be overlooked.

Of the components of well-child care examined
by OTA, childhood immunization for eight dis-
eases is the only one shown to be cost-effective
and cost-saving. A schedule of well-child care
visits that corresponds to the AAP’s and Immu-
nization Practices Advisory Committee’s  recom-
mended schedule for childhood i
therefore, is cost-saving. Such a schedule would
include seven well-child care visits for normal in-
fants and children 1n the first 6 years of life. The
schedule for well-child care visits recommended
by AAP calls for 13 visits 1n the first 6 years of
ine whcihcl’ more well-Lhtia care visis than ine
seven required for childhood immunizations would
be cost-effective is unknown, because research-
ers have yet to be able to document the effective-
ness of the health supervision aspects of well-child
care in terms of rmproved health outcomes. In for-
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mulating recommended schedules for well-child
care visits, AAP and other recommending bod-
1es have relied on expert opinion regarding the ef-
fectiveness of the components of well-ch:ld care
other than immunization.

Preventing Accidental
Childhood Injuries

Accidental injuries are the leading cause of
death in American children after the first few
months of life.'? In 1984, 7,850 U.S. children un-
der age 15 died as a result of such injunes. Na-
tionally, approximately 353,000 hospitalizations
and nearly 10 million emergency treatments an-
nually are due to childhood injuries. Approx:-
mately 4,700 children under age 17 expenience
bed-disabling injuries cach year.

Childhood accidents are very costly to Amer-
ican society, even after the tremendous social and
emotional costs of death and disability are ex-
cluded. NCHS estimated that in 1980, injurtes and
poisonings (accidental and nonaccidental) ac-
counted for 13.3 percent of acute medical care
costs for U.S. children under age 17, or nearly
$2 billion. Most of this cost. which does not 1n-
clude long-term care costs or nonmedical costs,
is probably due to accidental injuries. As a group,
accidental and other injunes are the leading cause
of potential years of life lost before age 65. In in-
fants under age 1, injuries are the second leading
cause of death (after death due to conditions pres-
ent at birth); and in all other children under age
15, they are the leading cause of death.

In 1984, the greatest number (43 percent) of the
accidental fatalities in children under age 15 re-
sulted from vehicle-related accidents. Drowning
and fires/burns were also prominent causes of
death among children in this age group.

There are three broad strategies for preventing
accidental childhood injuries.

To desenbe acodental injuries, many prople prefer the label
unintentional infunes” because they belseve that the term

tal” implies unavoildability OTA has chosen 10 use the term ac-
Adental injunes for two reasons One is that it 15 the term more
commonly used by the general public The other 15 that many fe-
searchers tn the fidd of chuld abuse argue that the term uninten
tional injuries does not 1n fact exclude 8l injunes due 1o culd abuse,
because some chuld abuse 15 vntent:omal
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¢ Persuasion/education persuading people to
increase their self-protection (e.g., through
education or reminders to use scatbelts).
Regulation of behavior. requiring people to
increase their self-protection (e.g., by pass-
1ng laws requiring the use of seatbelts).
Automatic protection: providing automatic
protection from injury through product or
environmental design (e.g.. by designing au-
tomobiles so that a person is automatically
seatbelted when in the vehicle).

For motor-vehicle-related injuries in children,
both regul and automatic protection have
been very effective in reducing deaths (and, pre-
sumably, senious injuries as well). In 1977, Ten-
nessee passed the first State law requiring children
to be restrained in an infant or child seat. By 1984,
all 50 States had enacted laws requiring the use
of safety restraints for children in automobiles,
These laws contributed to the 36-percent decline
tn motor-vehicle occupant deaths among children
under age S between 1980 and 1984.

Still, there is considerable room for improving
child safety restraint laws. Many States require
safety restraints in automobiles only for very
young children. Altogether, 38 States have no re-
straint requirements for children over age S (and
many States do not require restraints for children
over 3 or 4). Laws covering only certain ages and
exempting certain vehicles may fail to prevent a
substantial number of avoidable deaths. One anal-
ysts of motor-vehicle occupant fatalities in very
young children (ages 0 to S) concluded that in
some States, up to 43 percent of deaths occurred
in children who would not have been covered un-
der restraint laws as of 1984.

The evidence regarding the role of enforcement
in improving the effectiveness of safety restraint
use is somewhat conflicting. A few studies of spe-
cific enforcement efforts have found that such ef-
forts had little additional effect. One study of seat-
belt use found. however, that Texas had the
highest rate of compliance in the Nation, a rate
which Texar authorities attributed to vigorous en-
forcement efforts.

Automatic protection has also played an im-
portant role in the reduction of motor-vehicle-
related childhood injuries. Attempts to reduce au-
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tomobile injuries have included both product and
environmental changes. The Motor Vehicle Safety
Act of 1966 (Public Law 89.563) required au-
tomakers to include certain safety features in 1968
and subsequent model cars, such as shoulder belts,
energy-absorbing steering ussemblics, and interior
padding Reductions in automobile-associated
deaths observed into the 1980s can probably be
attributed in part to the continued attntion of old
vehicles that did not meet the standards. The ef-
fect of the standards on death rates of children
alone has not been estimated.

Other possibilities for improvement also re-
main. For example, many vehicles still have pro-
trusions such as knobs and tapered dashboards
that can cause injury to the faces, heads. and
chests of Individuals during crashes or sudden
braking. One study found that 12 percent of chil-
dren’s injuries in motor vehicles occurred in non-
crash braking or swerving.

Althglugh education programs designed to en-
courage families to use child safety restraints in
automobiles have met v ith only modest success,
education may be an important component of reg-
ulatory strategies, both in encouraging the legis-
lative process and as a necessary background to
acceptance and proper use of required tech-
nologi®s.

For accidental childhood injunes not involving
motor vehicles, sinular conclusions can be drawn
Automatic protection is most effective and regu-
lation is often effective 1n reducing accidental
injury rates, especially when accompanied by
educational campaigns Examples of actions that
could together substantially reduce children’s
deaths due to accidental injuries include

® helmets for bicyclists,

® barriers around swimming pools,

¢ universal use of smoke detectors,

® window bars in windows above the first
floor,

® hot water heater temperatures of no more
than 120 degrees Fahrenheit.

® stringent limits on the sales and use of all-
terrain vehicles, and

® “no-right-turn-on-red” laws,

It must be remembered, however, that many of
these preventive interventions involve additional
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costs to society or substantial loss of personal
choice, 1ssues that need to be taken mto account
when considening accident prevention policies

Preventing Child Maitreatment

Child maltreatment —including physical, psy-
chological, and sexual abuse and neglect—is an
especially troubling children’s health problem be-
cause 1t 1s caused primarily by adult behavior, not
by accidents or natural disease proc.sses. In the
past two decades, there has been an explosion of
concern in professional and lay communities
about the problem, but policy debates regarding
appropnate responses are hindered by the lack of
consensus about what constitutes maltreatment,
what causes 1t, how frequently 1t occurs, and,
most important, how it can be prevented

All 50 States and the District of Columbia have
laws defining child maltreatment and mandating
that professionals working with children report
suspected cases. Typically these laws are vague,
leaving 2 good deal open to interpretation. State
child protection agencies, which are designated
by law to respond to reports of alleged child mal-
treatment, typically have a higher threshold for
identifying a case as abuse or neglect than health
care professionals have. For example, a padiatn-
cian mught consider corporal punishment of a
child to be abusive and decide to counsel a child's
parents about alternative disciplinary strategies.
A social worker for a State child protective serv-
ice agency, on the other hand, might require scat-
tered bruising to substantiate a case report.

The lack of clear definitions of child maltreat-
ment complicates attempts to estimate the fre-
quency with which maltreatment occurs, but even
clear definitions would not make measurement of
the size of the problem easy. The unacceptabil-
ity of child maltreatment and its potential legal
consequences makes conventional methods of esty-
mating incidence and prevalence {e.g., popula-
tion-based surveys or incident reporting) unrelia-
ble The more serious the maltreatment, however,
the more likely are reporting systems to sdentify
incidents. In 1985, 1.9 million cases of child mal-
trzatment were reported to child protective serv-
ices agencies in the United States, A 1986 survey
of child protection agencies estimated that at least
1.200 children died of child abuse 1n that year
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Few child maltreatment prevention programs
have been rigorously evaluated to ascertain their
short-term and long-term outcomes. Between 1979
and 1981, the National Center on Child Abuse
and Neglect (NCCAN]) sponsored a national eval-
uation by Berkeley Planning Associates of 19
NCCAN-funded clinical demonstration projects.
The 19 federally funded projects were intended
to demonstrate the effects of specialized clinical
treatments in five abuse and neglect subpopula-
tions {sexual abuse, adolescent maltreatment,
substance-abuse-rviated maltreatment, child ne-
glect, and remedial services to maltreated chil-
dren). The evaluation methodology was critically
flawed, lacking in comparison groups or in ob-
jective measures of effectiveness. Consequently,
this evaluation provides little information regard-
ing the usefulness of the approaches undertaken
by the demonstration programs.

The use of home health visitors to famihes at
high-risk for child maltreatment has been stud-
ied more than any other preventive approach.
Five programs, each of which provided a wide ar-
ray of services to clients including visits in the

home, have been evaluated. Although the specific
home care services differed among the studies,
four of the five studies found that home care serv-
ices were effective 1n reducing actual rates of child
maltreatment.

et 1 :

Taken together, av: e tions of home
health visitor programs suggest that such pro-
grams may be successful in preventing child abusc
and neglect.!" Although it is difficult to specify
at this point what program clements are most im-
portant in producing the positive outcomes, .e
home wisitor model appears to have a number of
practical advantages that enhance its effectiveness,
including reaching parents who lack self-confi-
dence and trust in formal service providers, ob-
{ .ining a more accurate and direct assessment of
the home environment, hnking parents with other
support services, and reminding parents that ex-
cessive punishment or neglect of children are not
condoned 1n our society.

SVisting nunes may aho be etiective inincreasing terthweight
and lowening infant mortabity

IMPROVING CHILDREN'S ACCESS TO

EFFECTIVE HEALTH SERVICES

Although this assessment focused largely on
preventive strategies for promoting or maintain-
ing children’s health, a fundamental question
raised In any discussion of children’s health is
whether systematic differences exist in American
children’s access to needed health care services.

OTA's review of the avallable data revealsd a
consistent relationship between family income and
children's use of health care services. Not surpris-
ingly, the higher the family income, the more serv-
1ces a child uses. This relationship appears to be
stronger the sicker the child. Very healthy chil-
dren do not dsffer widely by income group—they
all see physicians infrequently —but the frequency
with which American children who are sick see
a physician depends very much on their income.

The relationship between family income and
children’s use of health care services is softened
by the availability of health insurance coverage
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so that very poor children, who have access to
Medicaid, are more similar to middle-income chil-
dren in the frequency of use of medical care than
are other poor or low-income children (see fig-
ure 2), Indeed, children on Medicaid appear to
have as many general checkups and immuniza-
tion visits as middle-income privately insured chil-
dren (except for those enrolled in health mainte-
nance organizations). As might be expected,
having a generous health insurance plan has a
greater effect on the use of medical care for chil-
dren in poverty than it does for ather children.
Poor children whose families pay a large amount
out of their own pockets use much less care than
do those who recetve free care. Parents do not
appear to be particularly good at discriminating
between visits that are likely to be highly effec-
tive and those that are not. When parents cut back
on visits, they don't Just cut back on care that s
not likely to make much difference to the course
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Figure 2.—U1.8. Chiidren's Medicsl Visits:
Mean Number of Visits by Femily laicome, 1980
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of illness; they reduce in equal measure visit. for
conditions for which medical care is highly ef-
fective.

Family income and health insurance status in-
fluence not only the amount of health care U.S
children receive but also the site in which they
receive it. Poor <hildren—both those with Med-
icald ehgibllity and those without—are much
more likely to receive care in a health clinic, a hos-
pital emergency room, or outpatient department
th’n are middle-income children.

The result of these systematic differences in the
frequency of use of services and the site of care
suggests that poor children are treated very differ-
ently from nonpoor children by the U.S. health
care system. For poor children, the availability
of adequate health insurance makes a big differ-
ence in whether they get care they need; however,
Moedicaid eligibility means that poer children are
more likely to obtain medical care at 2 hospital
or public clinic than in a private physician’s
practice,

OTA estimates that in 1986, between 14 and
19 percent of all American children under 13 years
of age had no health insurance eligibility what-
soever. These percentages translate to between
6.26 and 8.5 million children

Children without health insurance are heavily
concentrated among the poor and the nea- poor
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(famuly incomes between 100 and 150 percent of
poverty) (see figure 3). In 1986. 61 percent of ait
children under age 13 who were reported to lack
health insurance were from poor or near poor
families.

Almost 40 percent of poor children in intact
families have no health Insurance. 1t fact, poor
children in two-pareat families are much less likely
to have health insurance than are poor children
living with never married mothers, whose rate of
uninsuredness is at most 16 percent. This differ-
ence can be explained by the fact that children
in intact families in poverty have somewhat higher
incomes on average than do those in houscholds
headed by single mothers. making fewer of them
eligible for Medicaid on the basis of income.

The exister.ce of Medicaid is clearly a great ben-
efit for eligble children. As a federally aided,
State-adminizter=d program of medical assistance
for low-income people. Medicaid enhances access

3.—Health insurance Status of Children
Under Age 13, by Income Level, United Ststes, 1986°
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to health care for the poor. Because each State
designs and administers its own program within
Federal guidelines, however, the adequacy of
Medicaid in meeting the needs of children varies
widely across the States.

Fedcral legislation has been expanding Medic-
aid eligibility for children since 1984. By July 1988,
all children through age 6 who meet the income
and resource requirements of the AFDC program,
regardiess of whether they are actually eligible for
AFDC, will be eligible for Medicaid. Because the
AFDC income standards are State-specific, how-
ever, the eligibility criteria are still varied and,
in many States, stnngent. In 1986, less than one-
half of all American children under 13 years of
age in poverty were covered by Medicald.

The Omnibus Budget Reconaliation Act of
1986 (OBRA-86) (Public Law 99-509) gave States
the right to extend !.fedicaid on a phased-in ba-
sis to all children under $ years of age whose in-
comes and resources put themn below the Federal
poverty ine. As of January 1988, only 26 States
had extended eligibility. More recently, the Omm-
bus Budget Reconcihiation Act of 1987 (OBRA.
87) (Public Law 100-203) permutted States to offer
Medicaid to infants whose fam'ly incomes are be-
low 185 percent of the Federal poveit; level and
to children up through age 8 with family incoms=
below the poverty levsl,

CONCLUSIONS

Fortunately, most children in the United States
enjoy excellent health, but this assessment dem-
onstrates that greater strides tcward improvement
i their weil-being are still possible if mor* em-
phaats is placed on cost-effective preventior. strat-
egi.s As the same time. a reality must be recog-
nized in any effort to employ such strategies
Every inch of ground g4ined is won with greater

OPTIONS FCR FEDERAL POLICY

OTA has 1dentified severa: preventive strate-
gies for smproving Amencan children's health,
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Physicians who care for Medicaid patients en-
counter severe r2stnictions on the payments they
recerve. In general, Medicaid fees lie well below
the fees paid by Medicare, which are in turn lower
than those paid by the private sector. The dispar-
ity grows with every year. Between 1982 and
1984. for example, private physicians’ fees in-
creased by 13.2 percent, while the median Med-
icaid fec for a brief office visit remained virtually
unchanged. As a ¢ quence of low Medicald
fees, physicians’ willingness to participate in Med-
icaid is limited. Nationally, pediatricians are about
average among all specialties in their rates of par-
ticipation, and their participation rates increased
slightly in the period between 1978 and 1984. The
increase may be due to factors unrelated to pay-
meat. 1n particular, the increase if the supply of
pediatricians during the period. Despite these
trend’s, continued stringency in Medicaid payment
rates can only put more pressure on children’s ac-
cess to private physicians in the future.

Finally, administrative red tape and payment
delays not only slow down the Medicaid ensoll-
ment process but also discourage private providers
from participating in the program. The net result
15 that in many areas, children eligible for Med-
1card must seek care at clinics that specialite in
care for the indigent or at hospital emergency
rooms

difficulty and usually at higher costs than the last
because the remaining problems, by definttion,
are more intractable. It 1s the fainiliar phenome-
non of dimimshing returns, with one vital differ-
ence. virtually no new gain can be dismissed as
ummportant if it promises some real reduction of
infant mortality and other forms of suffenng.

some of which would be clearly cost-saving to the
US health care system, some of which are ef-
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fective (though not cost-saving), and some of
which hold promuse of having important impacts
on children’s health:

improved access to early prenatal care for
poor women (cost-saving);

comprehensive school-based chnics for ado-
lescents at high sk of unwanted pregnancy
(promising);

newborn screening using . single blood speai-
men to identify four congemtal disorders
(PKU, congenital hypothyroidism, maple
syrup urine disease, and galactosemia) (ef-
fective);

well-child care as often as required for full
immunization of young children (seven visits
in first 6 years of life) (cost-savinig),

use of child satety restraints in automobiles
(effective, probably cost-saving);

nurse hom wisitor programs for pregnant
women and infants in families potentially at
higi risk for low birthweight, childhood ac-
cidents, or child maltreatment (promising),
and

improved access to physicians’ services for
children hiving at or near the poverty level
(effective).

Speaific policies for bringing about ti.ese improve-
ments are discussed below.

Expanding Access to Prenatal Care
for Poor Women

Option 1: Congress could mandate that elz i
bility for Medicaid be extended to all preg-
nant women with incomes below the Fed-
eral poverty line,

In the Ommbus Budget Reconciliation Act
passed in December 1987 (OBRA-87) (Public Law
100-203), Congress gave States the power to ex-
tend Medicaid coverage to pregnant women with
family incomes up to 185 percent of the Federal
poverty line.!? States vary widely in Medicaid
ehgibility and benefit standards, however, and
there 1s no reason to think that the variation wiil
be reduced under a program in which participa-
tion 1s voluntary So far, only 26 States have

$1The 1987 Federal poverty level 1s $11 203 tor a lamily of tour
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elected to expand Medicaid benefits to all preg-
nant women in poverty States may be reluctant
to undertake responsibility for a new eligibiity
group, because expanding Medicaid to pregnant
women tn poverty will increase Medica:d costs
as Med:caid pays for prenatal care that formerly
was paid for by other State programs with more
Federal matching dollars (e.g., the Maternal and
Child Health services block grant), paid for by
the patients’ families, or provided by physicians
and hospitals without compensation.

Requinng Medicaid coverage of all women witk
incomes below the poverty line would 2nsure eq-
uity in ehigibinty for Medicaid across the States.
This option would raise Medicard costs, although
1t could free some Maternal and Child Health serv-
ices (MCH) block grant money to be used for
other health needs of children and pregn *
women. In States reluctant to implement this op-
tion, 1ts effectiveness could be undermined
through enrollment procedures that delay or make
difficult the determination of Med:caid ehigibihty.

Option 2: Congress could require States to
shorten the period for determining Medicaid
eligibility for pregnant women and could di-
rect the Federal Medicaid authorities to pro-
mulgate simplified eligibility forms and pro-
cedures for such women.

In some States, pregnant women who are elig:-
ble for Medicaid find it difficult to receive early
prenatal care because of delays in the Medicad
enroliment process States have 45 days to proc-
ess an application for Medicaid, but women may
encounter additional delays when their appiica-
tions are incomplete or when other problems
anse. Congress could require States to make ved-
icaid ehgibility determinations for pregnant
women a priority and to require less documenta-
tion for approval.

Some providers have been reluctant to offer
care to pregnant women in anticipation of their
eligibility for Medicaid because of the fear of
retroactive denial of eligibility and nonpayment
for the services rendered Under OBRA-  ublic
Law 99-509), a “quahfied provider” can provide
services to 2 woman presumed to be eligible and
be guaranteed Medicaid reimbursement for that
care even Jf eligibshty 1s ultimately deried Qual-

qF
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Proto crackt: March of Dines Binh Detects Founcaton

Early prenatal care can reduce the incidence of low
turthwerght and the high costs of neonatal intensive care

ifhed providers include health departments, he s-
putals, and clinics, but not private physiaa s’
practices Thus, the presumptive ehgibility clause
of OBRA-86 appears to channel pregnant women
who are probably eligible for Medicaid into
sources of prenatal care other than private phy-
sicians Relaxing the definition of a "qual:fied pro-
vider” would assure private physicians of sorae
Medicaid reimbursement even 1f a woman’s elig:-
bility for Medicaid is ultimately demed; thus, this
chang * would enccurage private physicians to ac-
cept poor women for prenatal care

Encouraging the Development of
Comprehensive Schocl-Based Clinics
for Adolescents

Option 3: The Federal Medicaid program could
direct the States to expand funding for com-
prehensive school-based health chnics through
Medicaid and its Early and Periodic Screen-
ing, Diagnosis, and Treatment (EPSDT) pro
gram.

Scrort* ased health chnics that offer family
planning services are promising as an effective
way to reduce pregnancy rates among high-risk
teenagers Teenagers have special needs when it
comes to family planning services Because of ther
need for confidentiality, a canng atitude c.n the
part of staff, and proximity, the usefulness of the

4.

existing network of family planning services for
teenagers 1s limited

At present, 64 percent of the total funding for
school-based clinics s provided by public sources,
the remaining 36 percent 1s provided by pnivate
sources (e g., foundations, corporations, private
fees). Of the public funding for school-based
clinics, the bulk is provided by States through the
MCH block grant or State-only funds. Medicaid's
EPSDT program provides about 14 percent of the
total funds for school-based clinics Other Fed-
eral programs, including Title XX {Social Serv-
ices), Title X (Famuly Planning), and the commu-
nity health centers program, provide about 6
pexcent of the total funds.

As a comprehensive program of preventive care
for Medicaid-eligible children under 21 years of
age, EPSDT is potentially available to fund a
greater proportion of the services provided by
school-based chnics offering family planning serv-
1ces. In some States, however, school-based clinics
are not recognized as Medicaid providers because
they do not have a physician on staff. Further-
more, States can restnict payment to school-based
clinics by stipulating very few screening wisits for
adolescents under the EPSDT penodicity sched-
ule To address these problems, Federal EPSDT
regulations could be changed to require States to
certify as EPSDT providers chinics that serve
schools an to date a mi ber of
EPSDT screeniag visits for adolescents.

Implementing this option would still fea're to
local junsdictions the decisions about what kinds
of services to provide and 1n what schools. This
option would merely enable localities that want
to offer family planning and other health serv-
1ces to high-risk adolescents through school-based
clinics to make greater use of Medicaid funds

Promoting Effective Newborn
Screening Programs

Option 4: The Federal Government, acting
through the Division of Maternal and Child
Health, could use newborn screening grant
funds to encourage States to develop coordi-
nated newbom screening programs.

The effectiveness and costs of newborn screen-
ing depend on the accurate identification of 1n-
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fants with the target disorders and coordination
of screening with followup and treatment serv-
ices. Experts have long agreed that the qualty and
efficiency of newborn screening programs could
be enhanced by the development of regional screen-
ing programs, particularly where small State pop-
ulations and low budgets restrict access to high-
quality screening services Currently, however,
there is no ongoing system in place to assist States
in developing regional programs

At present, there are only three regional new-
born screening programs in the United States. to-
gether accounting for about 20 percent of births
A majonty of births (about 71 percent) are cov-
ered by State screening programs, most of which
have a centralized laboratory, but only some of
which have an organized program of services link-
ing the laboratory to followup, treatment, and
monitonng. A few States, accounting for about
9 percent of all births, operate without either a
central laboratory or a centrz.ly organized pro-
gram, thus relying on an informal network of
families, physicians, and a2 combination of pub-
lic and private laboratones to provide screening
and followup. In some areas, the lack of a coordi-
nated network of services may be putting infants
2t risk of not being screened or of not recerving
appropriate treatment.

The importance of program organization and
management in ichieving the theoretically feas:-
ble levels of effectiveness and efficiency of new-
born screening argues for an aggressive Federal
posture in encouraging the development of high-
quality, low-cost ne*  arn screening programs

The Centers for Discase Control’s monitoring
of the accuracy and precision of screening tests
through its laboratory proficiency testing program
addresses part, but not all, of the problem The
U.S. Department of Health and Human Services,
acting through the Division of Matemnal and Child
Health in the Public Health Service, could take
an active role 1n encouraging and coordinating the
development of regionalized newborn screening
programs through its already existing oversight
authority and its discretionary funds.

Option 5: The Federal Government could in-
crease funding for research on the effective-
ness of newly developed tests designed for
routine newborn screening.

ERIC
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A number of States are considering inclusion
1n their screening programs cf newly developed
tests for cystic fibrosis, sickle cell anemia, Giotini-
dase deficiency, and congenital adrenal hyperpla-
sta. Adequate funding of research on the effec-
tiveness of screening and treatment for these four
disorders before the new tests diffuse widely into
routie screening 1s needed to ensure the appro-
pnate use of resources.

The value of newbomn screening for cystic fibro-
sis. the most common of the disorders currently
under consideration for inclusion tn screening pro-
grams, 1s currently unknown. Carefully designed
research studies of both accuracy of detection and
effectiveness of early treatment are needed to
make good judgments about the appropnate place
of tests for cystic fibrosis in newbom screening
programs One such study of cystic fibrosis,
funded by the National Institutes of Health, 1s al-
ready underway

A federally funded study of one aspect of early
treatment for sickle cell anemia was recently con-
ducted That study found that the use of prophy-
lactic antibiotics in affected infants was success-
ful 1n reducing the risk of sudden death due to
overwhelming infection early 1n life Other 1ssues
1n the screening and treatment aspects of newbormn
screening for sickle cell anemia have not yet been
resolved. Such issues include problems in coun-
seling and followup of sickle cell carriers.

Tests for biotinidase deficiency and conge.atal
adrenal hyperplasia are already being included
1n many State screening programs. No adequate
long-term studies to determine the value of screen-
ing for these two disorders have yet been done

Encouraging Appropriate
Well-Child Care

Option 6: The Federal Government could en-
courage States to develop EPSDT screening
protocols that combine fewer well-child care
visits than are recommended in the Amer-
ican Academy of Pediatrics (AAP) guidelines
with real increases in physician fees.

For the poorest children who are eligible for
Medicaid, access to well-child care needs to be
dealt with either through the regular Medicaid
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A schedule of weil-child care visits that comesponds to
the Y y

is be*h effective and cost-saving to the
US health care system

program or through the Medicaid's EPSDT pro-
gram. States have established EPSDT screening
protocols that typically include fewer well-child
visits than the 13 recommended in AAP guide-
lines but more than the 7 visits recommended for
childhood imr»unizations in the first 6 years of
life. But as the EPSDT program has been imple-
mented by the States, only a minority of eligible
Medicaid children actually do have EPSDT visits
in any year.

There are several potential erplanations for this
situation. First, 32 States explicitly allow Medic-
aid providers to bill for routine checkups for chil-
dren under the regular Medicaid program, so
many children may be receiving well-child serv-
ices through this source. Second, the EPSDT pro-
gram in many States is not well integrated with
the primary health care system; EPSDT screen-
ing sites are separate from childrer’s usual sources
of medical care. Third, States have not aggres-
sively recruited providers to the EPSDT pro-
grams, and private providers may be reluctant to
undertake the reporting commitments required by
EPSDT. Finally, rates of payment for EPSDT
screens are generally low.

To increase recruitment of providers to EPSI™™
one of the key incentives is the level of payme¢
offered by Medicaid for EPSDT services. The evi
dence supporting the provision of more well-child
care visits than the number required for complete

immunization is very limited Thus, States could
Iimit the number of well-child care visits under
EPSDT to the seven required for immunizations
and would be able to provide higher rates of pay-
ment to EPSDT providers without incurring ad-
ditional program costs.

Whether this option would actually be cost-
neutral to Medicaid programs is uncertain, be-
cause Medicaid children do not now receive the
full complement of well-child care visits, and
higher enroliments in EPSDT could actually in-
crease the number of visits as well as the reim-
bursements per visit. Nevertheless, OTA’s anal-
ysis indicates that improved adherence to clearly
effective and cost-effective well-child care could
be worth the immediate outlays.

Such a strategy would be counterproductive if
only one part were implemented by the States.
That is, if the States were to limit the EPSDT pe-
nodicity schedule without substanhally increas-
ing rates of payment for EPSDT screenings offered
by private physicians, children might not receive
the basic number of well-child care visits that are
so clearly cost-saving to the U.S health care
system.

Reductions in the number of well<child care
visits should not be confused with reductions in
the scope and availability of followup services.
Once problems are identified in Medicaid eligi-
ble children, the availability of diagnostic and
treatment services is critical to these children’s
health status.

Option 7: Congress could require States to of-
fer children required followup services identi-
fied in EPSDT screens, regardless of whether
the services are covered in the State’s Med-
icaid plan.

Once a child has entered the EPSDT screening
system, the State is mandated to provide vision,
hearing, and dental services but is not required
to offer other followup care as needed above and
beyond the services outlined in the State’s Med-
icaid plan. This option would increase the prob-
abihity that children’s health problems identified
by EPSDT screens are actually dealt with by
Medicaid.

In States that contract with private providers
for EPSDT screens, this option would encourage
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providers to enroll children 1n EPSDT. The op-
tion might discourage State< £, om expanding Med-
icaid children’s access to EPSDT services, hots-
ever, because the Stat: woutd Jose control over
covered services

Encouraging the Us» of Child Safety
Restraints in Automobiles

Option 8: The Federal Goverrument, operating
through its highway funding authority, could
encourage those States whose child safety re-
straint laws are not very stringent to adopt
more rigorous standards.

Child motor-vehicle safety-restraint laws have
indisputably reduced serious injuries very
young children, and all States cutrently have laws
requiring the use of infant or child restraints The
details of these State laws differ. To enhance the
safety of children in States with less effective laws,
the Federal Government could promulgate a model
child safety restraint Jaw whose adoption could
be required for the receipt of Federal highway
funds.

Encouraging the Development of
Nur 2 Home Visitor Programs

Option 9: Congress could mandate that the
U.S. Department of Health and Human Serv-
ices fund experiments and evaluations of
home visitor programs in populations at high
sisk for Jow birthweight or child maltreat-
ment and othor injuries.

Home visitor programs arc labor-intensive and
therefore costly, and the evidence on their effec-
tiveness is based on a small number of programs
run by dedicated, enthusiastic, and particularly
skilled people, so it 15 premature to conclude that
the home visttor approach should be broadly
applied, Nevertheless, the evidence 1s certamnly
strong enough to warrant more widespread ex-
perimentation with the home visitor concept as
2 method of improving the outcome of pregnancy
and the health of young chidren. Possible fund-
ing and coordinating agencies include the National
Center on Child Abuse and Neglect (NCCAN),
the Division of Maternal and Child Health i the
Public Health Service, and ihe Centers for Dis-

Aruitoxt provided by Eic:

ease Control, all of which have junisdiction over
child health problems for which home visttor pro-
grams may be effective

Funding for experimental programs needs to be
directed to those with the strongest evaluation de-
s1gns if useful information on effectiveness is to
be achieved. The performance of NCCAN n
funding vald research has been disappointing.
Peer review of proposals for demonstration and
evaluation grants or contracts 1s one way of di-
recting funds to the programs with the strongest
evaluation designs.

The U S. Department of Health and Human
Services already has the power to issue waivers
under the Medicaid program to States that offer
additional services (such as home visitors) to
selected subgroups of Medicaid ehigibles as an in-
ducement to participate in case-management sys-
tems where the freedom to choose a provider 1s
restricted (Sec. 1915(b) of the Soczal Security Act).
To obtain a wawver, however, a State must show
that the proposed program will as a whole reduce
costs or slow the rate of increase in Medicaid pro-
gram costs. It may be difficult to justify an ex-
penstve program such as home visitors on the ba-
sis of cost-savings to Medicaid. More flexibility
on the part of the Health Care Financing Admin-
1stration 1n approving waivers containing these
services would enhance the development of such
programs.

Improving Poor Childran’s Access to
Physicians’ Care

Option 10: Congress could mandate that eligi-
bility for Medicaid be extended to all chil-
dren under 9 years of age in families with
incomes below the Federal poverty line,

OBRA-87 gave States the option to expand
Medicaid to cover all poor children under 9 years
of age and infants 1n families with incomes up to
185 percent of the Federal poverty hine. Making
Medicaid ehgibility for all poor children urder age
9 mandatory would eliminate the inevitable dis-
parity among States n eligibihty that will result
from the optional provisions of OBRA-87 and
would improve access to care for such children

q
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The available evidence suggests that this option
would be likely to improve the health status of
newly eligible Medicaid children because 1t would
ncrease their use of effective health care. It would
also be costly to Medicaid because free care would
bring about more use of medical care by these
children.

Option 11: Congress could require States to in-
crease the fees paid to physicians when they
care for Medicaid children.

For children who are eligible, the Medicaid pro-
gram offers a comprehensive array of health serv-
wes The key problem, however, is finding ade-
quate sources of care. Physician participation in
the Medicaid program vanes from place to place,
but it is clear that there are administrative and
payment barriers that discourage Medicaid fam-
ilies from using private practices.

The low levels of Medicaid fees in companson
to private fees in many States 1s of particular con-
cern. By mandating increased fee levels for phy-
sicians who treat Medicand children, Congrese
could arrest the tendency for Medicaid children
to seek primary caie in sites different from those
used by non-Medicaid children. Incresca fee
levels would also raise Medicaid prog’am costs,
however, and could encourage some ":nnecrssary
use of health services by Medicaid patients

Option 12: Congress could increase direct Fed-
eral subsidies of health care providers—
through community health centers, maternal
and child health projects, and other programs
administered by State and local governments
—to provide primary health care for poor
families.

An alternative to expanding Medicaid eligibil-
1ty would be for the Federal Government tc in-
crease its commitment to funding publicly subsi-
dized providers of health care for the poor The
erosion of real Federal funding of programs that
provide he- ith care services for poor children and
pregnant women 1n the last 9 years—a penod
when the population of poor and uninsured chil-
dren grew—has caused an increasing strain on
these services

Increasing funding for direct provision o: health
services to the poor would have the advantage
of permitting States or localities to target serv-
Ices to areas of greatest need and to tailor pro-
grams to the needs of poor women and children.
Programs of ennched prenatal care, for example,
can be more easily coordinated through State or
local governments or communuty health centers
than through physicians’ private practices

By definution, however, the funding of public
or publicly subsidized chinics for the poor tends
to separate provision of care for poor children and
pregnant women from care given to the nonpoor.
The mplications of separate streams of medical
care are unclear. Although targeted programs can
offer enhanced services tailored to the multiple
needs of poor children and their familes, their
quahty and effectiveness are likely to vary widely
across areas Without freedom to use other set-
tings of care made possible by access to public
or private health insurance, some poor women
and children could ultimately receive lower qual-
ity care.
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MATERNAL, CHILD HEALTH, AND FAMILY
PLANNING SERVICES

Title X of the Public Health Service Act

FRIDAY, APRIL 22, 1988

EouUsE OF REPRESENTATIVES,
CoMMITTEE ON ENERGY AND COMMERCE.
SUBCOMMITTEE ON HEALTH AND THE ENVIRONMENT,
Washington, DC.

The subcommittee met pursuant to call at 9:45 a.m., in room
2123, Rayburn House Office Building, Hon. Henry A. Waxman
(chairman) presiding.

Mr. WaxMan. The meeting of the subcommittee will come to
order.

Today’s hearing is on the reauthorization of the Federal Family
Planning Program, also known as title X of the Public Health
Service Act. Along with Congressman Madigan, I have introduced
legislation to extend that program for 3 years.

As anyone who reads a newspaper or a law review knows, this
program has been attacked from almost the first moment of the
present administration. Overlooking the medical, public health,
and health care benefits of contraception, the administration has
sought to defund the program, harass its providers and its patients,
relocate its services, and revise the basic statute by regulation.

In Congress, in the courts, and in the clinics, none of these ef-
forts has succeeded, and none of them has diminished the wide-
spread public and political support that exists thrcughout the
Nation for the Family Planning P-ogram. Americans of all stripe—
Republican and Democrat, Liberal and Conservative, anti-abortion
and prochoice—support title X. They recognize that it promotes
maternia! and child health and family stability. They recognize that
for every dollar invested in family planning, we save $3 in health
care costs, They recognize that with adequate counseling and con-
traception, the need for abortion services diminishes.

There has been confusion. Both inside and outside the adminis-
tration, efforts have been made to Take title X a litmus test for
abortion politics. These efforts are mistaken and misguided, and ul-
timately have fooled very few people for only a short time.

I know that these efforts are ongoing, but this year I hope that
the Congress will recognize that title X and family planning serv-
ices in general are solid health care. Along with childhood immuni-
zations, family planning is probably the most direct and effective
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method we have for preventing illness and for limiting health care
costs. -

I hope that today's hearing will demonstrate this effectiveness
and lead to the reauthorization of this successful program.

I would like to ask unanimous consent that the Waxman-Mad-
igan bill, H.R. 3769 be part of the record at this poinc.

[The text of H.R. 3769 follows:]




100tH CONGRESS H P 7
18T SESSION T 3 69

To amend the Public Health Service Act to revise and extend the program of
assistance for family planning services.

IN THE HOUSE OF REPRESENTATIVES

DECEMBER 15, 1987

Mr. Wax»AN (for himself and Mr. MADIGAN) introduced the following bill; which
was referred to the Committee on Energy and Commerce

A BILL

To amend the Public Health Service Act to revise and extend
the program of assistance for family planning services.

1 Be it enacted by the Senate and House of Representa-
2 tives of the United States of America in Congress assembled,
3 SECTION 1. SHORT TITLE.

4 This Act may be cited as the “Family Pl: ning Amend-
5 ments Act of 1987”.

6 SEC. 2. PROJECT GRANTS AND CONTRACTS FOR FAMILY
1 PLANNING SERVICES,

8 Section 1001 of the Public Health Service Act (42
9 U.K.C. 300) is amended—

a
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2

(1) by striking subsection (c) and redesignating subsec-
tion (d) as subsection (c); and

(2) by amending subsection (¢) (as so redesignated) to
read as follows:

“(c) For the purpose of ;;rants and contracts under sub-
section (a), there are authorized to be appropriated
$148,300,000 for fiscal year 1989, $156,200,000 for fiscal
year 1990, and $164,200,000 for fiscal year 1991.”.

SEC. 3. FORMULA GRANTS TO STATES FOR FAMILY PLANNING
SERVICES.
Title X of the Public Heaith Service Act (42 U.S.C.
300 et seq.) is amended—
(1) by striking section 1002;
(2) by striking “or 1002” in section 1006(c); and
(8) by redesignating section 1003 as section 1002.
SEC. 4. TRAINING GRANTS AND CONTRACTS.

(a) IN GENERAL.—Section 1002(a) of the Pubiic Hea)th
Service Act (as redesignated in section 3(8) of this sct) is
amended by striking “to »rovide” and all that follows and
inserting the following: ““to provide technical sssistance a1.d
clinical training for personnel (including obstetric-g; necologic
nurse practitioners), training for educators and c-vnselore
and training of other personnel to carr; out family planning

service programs deseribed in sect »ns 1001 and 1005.”.

OHR 3769 IH
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(b) AUTHORIZATIONS OF APPROPRIATIONS.—Section
1002(b) of the Public Health Service Act (as redesignated in
section 3(3} of this Act) is amended to read as follows:

“(b) For the purpose of grants and contracts under sub-
section (a), there are authorized to be appropriated
$4,700,000 for fiscal year 1989, $4,900,000 for fiscal year
1990, and $5,100,000 for fiscal year 1991.”.

SEC. 5. ESTABLISHMENT OF GRANT PROGRAM WITH RESPECT
TO CONTRACEPTION.

Title X of the Public Ilealth Service Act (42 U.S.C.

300 et seq.) is amended by inserting before section 1004 the

following new section:

“CONTRACEPTIVE DEVELOPMENT AND EVALUATION
“Skc. 1003. (a) The Secretary may—
“(1) conduct, and
“(2) make grants to public and nonprofit private
entities and enter into contracts with public and private
entities and individuals for,
research into the development of new or improved contracep-
tive devices, drugs, and techniques and evaluations of the
acceptance, convenience, safety, efficacy, and cost of contra-
ceptive devices, drugs, and techniques.
“(b) For the purpose of carrying out subsection (a),
there are authorized to be appropriated such eums as may be

necessary.”.

OHR 3769 IH
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SEC. 6. RESEARCH.

Section 1004 of the Public Health Service Act (42
U.S.C. 300a-2) is amended in the matter after and below
paragraph (2)—

(1) by striking “‘development,” and inserting “de-
velopment and evaluation,”; and
(2) by striking “population.” and inserting the fol-
lowing: “population, and research to improve the clini-
cal managemant and direct delivery of family planning
services.”’,
SEC. 7. ESTABLISHMENT OF GRANT PROGRAM WITH RESPECT
TO INFORMATION AND EDUCATION.

Section 1005 of the Public Health Service Act (42

U.S.C. 300a-3) is amended to read as follows:

“INFORMATION AND EDUCATION

“Sec. 1005. (a) The Secretary may make grants to
public and nonprofit private entities and enter into contracts
with public and private entities to assist in making available
information and education to enable persons to make respou-
sible choices concerning human sexuality, pregnancy, and
parenthood. Such information and education shall be made
available to all persons desiring it, either through appropriate
community organizations or through facilities of the Depart-
ment of Health and Human Services, with special emphasis

on adolescents and parents, and shall include information
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5
ahout the availability of family planning methods and serv-
ices.

“(b) For the purpose of ; .. and contracts under sub-

-section (s), there are authorized to be appropriated such sums

as may be necessary.”.
SEC. 8. ESTABLISHMENT OF REQUIREMENT OF COLLECTION
OF CERTAIN DATA.
(a) IN GENERAL.—Title X of the Public Health Service
Act (42 U.8.C. 300 et seq.) is amended by adding at the end

the following:

“DATA COLLECTION
“Sec. 1010. (a) The Secretary shall, on an annual
basis, collect data on—

“(1) the number of individuals who receive family
planning services from entities that receive grants
under section 1001 and the age, sex, race, and family
income of each of such individuals;

“(2) the types of family planning services chosen
by individuals who receive services from entities that
receive grants under section 1001;

“(3) the number of low-income individuals, mar-
ginai-income individuals, and teenagers, at risk of unin-
tended pregnancies; and

“(4) the sources of funding for subsidized family

planning services in the United States.
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1 “(b) The Secretary may carry out subsection (a) through
grants to public and nonprofit private entities and through
contracts with public and private entities and individuals.

“{c) The Secretary shall make data collected under sub-

2
3
4
5 section (a) available to 'he public.”.
6 (b) CONFORMING AMENDMENT.—-Section 1009(a) of the
7 Public Health Service Act (42 U.S.C. 300a-6a(a)) is amend-
8 ed in the matter preceding paragraph (1) by striking “plan”
9 and all that follows and inserting the following: “plan, to be
10 based upon data collected under section 1010 and carried out
11 over the next five fiscal years, for—",
12 SEC. 9. EFFECTIVE DATE.
13 The amendments made by this Act shall take effect Oc-
14 tober 1, 1988, or upon the date of the enactment of this Act,

15 whichever occurs later.
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Mr. WaxMAaN. Before calling forth our witnesses, I wou.d like to
call upon a very distinguished member of the Energy and Com-
merce Committee, Congressman Nielson, from the State of Utah,
for comments you may wish to make.

Mr. NieLsoN. I am not a member of this subcommittee. I was for
two terms. I am a mu.mber of the full committee. I appreciate the
chairman allowing me to sit on the panel. I have a real interest in
this particular title, title X and title XX.

At one time we made a little agreement we won’t mess with .itle
X if you don’t mess with title XX. We do have some interest in the
area. I have a witness who will be speaking on the third panel, Dr.
Stan Weed, who has done a lot of work on teenaged pregnancy. I
will be introducing hiia at 1hat time.

I appreciate the chairman’s willingness to let me sit on the
panel. I hope I can be helpful.

Mr. Waxman. We are pleased to have with us representing the
administration, the Assistant Secretary for Health, Department of
Heaith and Human Services, Dr. Robert E. Windom. We want to
welcome you to our subcommittee hearing this morning.

We have your prepared statement. We will make it part of the
record in full. We would like you to summarize or make your oral
presentation to us in around 5 minutes so we will have a full op-
portunity for questions and answers.

STATEMENT OF ROBERT E. WINDOM, ASSISTANT SECRETARY
FOR HEALTH, DEPARTMENT OF HEALTH AND HUMAN SERV-
ICES, ACCOMPANIED BY NABERS CABANISS, DEPUTY ASSIST-
ANT SECRETARY FOR POPULATION AFFAIRS; AND RONALD
ROBERTSON, GENERAL COUNSEL

Mr. WinpboMm. I am pleased to be here today to discuss title X of
the Public Health Service Act, the Family Planning Program. Ac-
companying me is Miss Nabers Cabaniss, Deputy Assistant Secre-
tary for Population Affairs whe is directly responsible for adminis-
tering the program and Mr. Ronald Robertson, General Counsel for
the Department of Health and Human Services.

Family planning services are an integral component of primary
health care and are well established in most States. The Depart-
ment strongly supports authorization of the title X. family planning
program as a State-administered grant program and will soon
submit legislation to bring this change about.

Making the States the sole family planning grantees will enable
them to exercise maximum flexibility in tailoring services to best
meet their citizens’ needs. States and territerial health depart-
ments are the sole grantees in 33 States and territories, and in an-
other 11 States they are one of the grantees funded by the pro-
gram. Passage of our proposal would allow States to administer the
Family Planning Program in all jurisdictions, with the flexibility
to operate clinics through county agencies, private agencies, or hos-
pitals as is most appropriate for each particular State.

In my testimony today I would like to discuss the current cate-
gorical family planning program under title X of the Public Health
Service Act, provide more detail on our proposal to transfer the ad-
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ministration of the program to the States, and discuss several key
activities and priorities of the program under its current form.

The current title X family planning statute authorizes four com-
ponents: family planning services, research, training, and informa-
tion and education. In fiscal year 1988, $130 million was provided
to support family planning services. In addition to the services
funds, estimated funding for the three other major program areas
is $1.4 million to support the research program designed to im-
prove the delivery of family planning services, $3.4 million to pro-
vide training for family planning personnel, and $400,000 to fund
information and education activities.

Title X was enacted in 1970 as a national program to assist in
making “family planning services readily available to all persons
desiring such services.” Family %lanning projects are required to
provide a broad range of acceptable and effective methods of con-
craception und various other services related to reproductive health
care. Acceptance of family planning services must be voluntary.

Since the enactment of title X, requirements have been added
that natural family planning, infertility services, services for ado-
lescents, and family involvement must be a part of title X projects.
In accordance with the statute, programs funded by title X must
assure that priority is given to perscns from low-income families.

Title X contains an explicit prohibition on use of funds appropri-
ated under this title in programs where abortion is a method of
family planning. Recently, the Department prcmulgated new regu-
lations to ensure grantee compliance witi. this prohibition.

To support the delivery of family planning services, grants are
awarded to public and private nonprofit entities to establish and
operate voluntary family planning projects. These grants are
awardea and monitored by the Public Health Service regional of-
fices.

In fiscal year 1987, $136 million was spent to fund 89 grantees
that provided services at over 4,000 clinic sites to an estimated 4.3
million persons—about one-third of whom were adolescents. In
fiscal year 1988, as a result of the bipartisan budget agreement to
reduce the deficit, $130 million has been made available to approxi-
gnately the same number of grantees and clinics to support serv-
ices.

In addition to the fiscal year 1988 funds provided to each region-
al office in accordance with the allocation, $478,000 has been pro-
vided to each region to support national priority projects in the
areas of infertility services, family involvement, male involvement,
adolescent albstinence, prevention of sexually transmitted diseases,
and regionally determined areas of concern.

The focus of the Service Delivery Improvement [3DI] Research
Program continues -, be the enhancement of the delivery system,
particularly at the clinic level. Six service delivery improvement
projects are currently funded, including projects to study the ef-
fects of integrating family planning services with other services,
the factors influencing contraceptive behavior among adolescent
clients, and ways in which clinics can attract more male clients.

An agreement has been continued between the Office Population
Affairs and the National Institutes of Health [NIH] to provide peer
review of all service delivery improvement research grant apolica-
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tions. This process insures the selection of projects which are of
high technical quality and are directed to high priority research
questions within the family planning field.

To ensure that service providers, researchers, and policymakers
have access to the research findings, all SDI research grantees are
required to deposit their data in a public use data archive. This fa-
cilitates not only wide availability of the study results, but also en-
sures that the data upon which the conclusions were based is acces-
sible. Findings from recently completed projects are being pub-
lished in such journals as ‘Fa.mi.ll; Planning Perspectives”’ and
“American Journal of Public Health.”

Title X training programs are designed to provide personnel with
skills and knowledge necessary for the effective delivery of family
planning services. Training is currently provided through 10 re-
gional general training grants and 5 nurse practitioner training
grants. These grants provide training for personnel at all levels of
services deliverKnincluding medical and professional staff, adminis-
trators, and technical and clerical staff.

In fiscal year 1988, each of the training grantees were awarded
supplemental funds to provide training on the prevention of AIDS.
Support is also continuing for the development of a broad range of
family planning informatior and educational materials to be made
available to all persons desiring them. Under the law, information-
al and educational materials used in title X projects must be suita-
ble for the ccmmunity and population for which they are used.

We will very shortly be submitting legislation to establish title X
as a family planning grant program fully administered by the
States. Shifting the administration of the family planning grant
grogram to the States will enable them to exercise maximum flexi-

ility in tailoring services to more appropriately and effectively
meet their citizens’ family planning needs. Within this framework,
certain Federal requirements would be retained from current law,
including the prohibition on funding programs where abortion is a
method of family planning, the priority for serving low income
families, the encouragement of family participation, and the re-
quirement that services be voluntary.

The proposed program of State-administered grants would have
many advantages cver the present grant program. It would result
in improved allocation of resources, improved services delivery, and
greater administrative flexibility. This proposal will allow States to
plan family planning programs in conjunction with other State-ad-
ministered health programs. Service delivery and program admin-
istration would also be improved by elimination of burdensome ap-
plication, reporting, and monitoring requirements in the current
program.

I would now like to report on two current issues in family plan-
ning which I believe will be of interest to the committee: the new
title X regulations and title X policy with regard to AIDS.

As yuu know, on February 2, the Department of Health ard
Human Services issued final regulations to clarify and enforce the
statutory prohibition on use of funds in programs where abortion is
a method of method planning. Implementation of these regulations
has been enjoined by court action in Boston, Denver, and New
York. Pending clarificatioi: of the scope of the permanent injunc-
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tion in Boston, the HHS regional offices have been instructed to re-
frain from implementirg the final rules.

Although efforts to prevent HIV infection have generally focused
on homosexual and drug abuse populations, we must not overlook
the critical role of the family planning program to prevent hetero-
sexual and perinatal transmission. Last year, the Office of Popula-
tion Affairs issued program guidance which iequires all family
planning clinics to offer, at a minimum, (1) education on HIV infec-
tion and AIDS, (2) counseling on risks and infection prevention,
and () referral to other facilities when appropriate for further
evaluation or services. This program instruction makes clear that,
as appropriate, family planning clinics may provide and pay for
prevention services such as behavioral risk assessment, HIV test-
ing and pre- and post-test counseling.

The title X Family Planning Program plays an important role in
the health care system by providing a needed service to over 4 mil-
lion persons, primarily low-income women, each year. We believe
our proposal to shift administration of the program to the States
will provide States with the necessary authority and flexibility to
improve the efficiency anu effectiveness of the program. This
action will increase the program’s ability to meet the health care
needs of our citizens and improve the delivery of high quality, free
or low-cost family planning services to the people who need these
services.

Mr. Chairman, we urge you and your colleagues to join with the
administratior in supporting our legislation to facilitate the deliv-
ery of improved and better coordinated family planning services
within the State-administered Family Planning Program.

Mr. WaxmaN. Thank you, Dr. Windom, for your testimony. In
1984, Secretary Heckler testified before this committee that the in-
snector general of HHS had determined that “the prohibition
against abortion was well-known at the level of the family plan-
ning clinics, and it was being honored.” She went on to say that
“the family planning clinics have been very aware and have hon-
ored the law in terms of the a.ortion prohibition which was the
main subject of the GAO repo:it.”

In 1955, the last {ime this committee held hearings on the title X
program, Dr. James Mason, who was then in your job, testified on
behalf of the administration. I asked Dr. Mason at that time if he
agreed with the 1984 statement made by Secretary Heckler. He re-
sponded, ‘“Yes, I agree with the Secratary.”

In his confirmation testimony, Secretary Bowen said he “saw no
reason to change Secretary Heckler’s assessment.”

My first question to you, Dr. Windom, is simply this: Do you
agree with Secretary Heckler, Dr. Mason, and Secretary Bowen?

Mr. WinpoM. Mr. Chairman, I would like to clarify the answer to
that question, but Ms. Cabaniss will respond because it is in the
testimon; .

Mr. Waxman. 1 am asking you the question. They testified that
the prohibition against abortion was well known at the level of
family planniny clinics, and it was being honored. You are now tes-
tifying on bebalf of the administration. Do you agree with Secre-
tary Heckler and Secretary Bowen and Dr. Mason?
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Mr. Winpom. I think from what our testimony showed from Ms.
Heckler at that time, there was confusion on her part about that.
It was not clear as to what was really the intention of her state-
ment. That is why I wanted to refer to——

Mr. WaxmaN. Let me ask about the present status. Do yeu be-
lieve at thﬁlgrwent time that the family planning clinics are aware
of the prohibitiva against abortion and that they are honoring the
law prohibiting family planning clinics from engaging in abortion?
I am asking Dr. Windom that question.

Mr. WinboMm. Well, they are honoring what is currently believed
to be the direction that they are to follow. However, I believe there
is some misunderstanding that is there that creates the problem.

Mr. WaxmaN. What is that misunderstanding?

Mr. WinpoMm. Well, may I refer to this testimony that was—that
you are referring to also and read it? When that question was
asked, Ms. Heckler said, “I certainly do not.” I have always known
the difference, obviously, if a statute prohibits abortion advice,
counseling or involvement. I will say that I think Marge Mechlin-
berg was appointed and works under Dr. Gramm, who is a very
able assistant.

Unfortunately the whole area of populatio.. affairs and family
planning throughout history we have seen almost a political saw
on one side of the issue or the other.

Mr. WaxMAN. Whose testimony is this?

Mr. Winpom. Ms. Heckler’s testimony that you are referring to
her statement back in 19—

Mr. Waxman. She told us at that time she saw no reason to
change the law. Dr. Bowen indicated to us he saw no reason to
change the law. I am asking you, since you are in charge of run-
ning the Department as it relates to health issues. We have a law
that says family planning clinics are not to be engaging in abortion
services, and I wanted to know from you whether you think that
the family planning clinics are aware of this prohibition against
abortion services and are honoring the law that requires them to
refrain from those services?

Mr. Winpom. That is why, I would say, sir, that at this point we
feel there is confusion in the area and that is why we have promul-
gated the new regulations to clarify that. So your answer directly,
there does not exist in all these clinic sites that clear undersiand-
ing of the iaw, and where this is a site of confusion, we feel the law
needs or the regulations need to be more specific.

Mr. Waxman. Well, GAO—the Government Accounting Office—
conducted a study in 1982 on this issue. That was 6 years ago. They
found in their evaluation that the family planning clinics were
very much aware and were honoring the law in terms of the abor-
tion prohibition.

Now, yov feel either that the GAO finding wasn’t correct, that is,
that the clirics are not honoring the law, or, two, that you don’t
think that it is clear that there is a prohibition against abortion
services. Which is it?

Mr. Winpom. I think the law from the GAO report indicated that
we need to clarify the scope of the law. That is why we are follow-
ing in that direction, to make it more specific and clear. Because
there was existing some confusion at th + time, too.
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That report asked us in the Department to clarify the entire
scope of that.

Mr. WaxMaN. Under the authority of the Department by regula-
tions, you have sought to change the law and three courts have
said that those regulations are illegal. I want to ask you this; What
evidence do you have which indicates that family planning clinics
either were unaware that the law prohibited them from doing
abortion services, or were not following the law?

Mr. WinpoMm. I think the clarity of the fact that the people in the
clinics understood that they could not perform abortions, they still
were not clear of the scope of what was allowed for them to do in
regara to the abortion issue.

That is whi' we are trying to clarify that, to make it clear for all
to understand.

Mr. WaxmMaN. Isn't it the case that prior to the change proposed
in the regulations that would prohibit abortion counseling, that
current guidelines, in fact, requive family planning clinics to do
abort.on counseling?

Mr. Winpom. Well, the regulation before did say that the coun-
seling for abortion was to be allowed.

Mr. WAXMAN. I'm sorry?

Mr. WinpoM. Counseling for abortion was to be one of the com-
ponents.

Mr. WaxmaN. So prior to your change in the regulations, the
guidelines said that clinics had to do abortion counseling.

Mr. Winpom. These were the guidelines that included that.

Mr. Waxman. So you didn’t clarify anything. You reversed cur-
rent poli? and said now they can’t do abortion counseling. Before
they could and then you told them now you can’t.

Mr. Winpom. The guideline before allowed that to be performed.

Mr. WaxmaN. Required it to be performed, didn’t it?

Mr. WinboM. Since 1981 is when that was required.

Mr. WaxMAN. It was required as one of the nondirective preg-
nancy option counseling matters to be discnissed. Abortion was to
be discussed as one of the options. Abortion counseling was re-
quli_red by the regulations prior to the change of administration
pelicy.

Mr. Winpom. In fact, in reviewing those regulations and guide-
lines, we felt that this perticular aspect of the abortion counseling
which was provided there was inappropriate for the overall scope
of the total title X regulation.

Mr. WaxMAN. Well, that is not confusion about what the law is.
That 1§) a change in interpretation of the law, a reversal of policy,
isn’t it?

Mr. Winbom. Just one of the aspects of the overall regi:i-tions.
Others involve counseling for adoption——

Mr. WaxmMmaN. Abortion counseling is what I am discussing. We
ave talking about whether abortion can be discussed as a pregnan-
cy option. There has been a reversal position by the administra-
tion, not a clarification of some ambiguity. Let me go on and ask
you further this.

As you know, three different Federal court judges have enjoined
the Department’s February 1988 regulations. In the Boston case,
Judge Walter Skinner issued a permanent injunction. In so doing,
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Judge Skinner stated that he assumed that “the Secretary, as a re-

sponsible public official, would apply this judicial determination

eszvenhandedly to all similerly situated entities in the United
tates.”

Despite this, just 3 weeks ago, the Deputy Assistant Secretary for
Population Affairs, Nabers Cabaniss, sitting right next to you, filed
papers with the district court for the southern district of New York
in which she declared her intention to implement the Federal regu-
lations against any title X grantee not covered by an injunction.

Would you address the apparent discrepan(iy between Judge
Skinner’s opinion and Ms. Cabaniss’ action. Do I have your assur-
ance that the Department will not seek to implement the February
regulations against any agency that is not covered by three injunc-
tions while the case is on grpeal?

Mr. Winoom. Mr. Chair;uan, I feel it would be most appropriate
if Miss Cabaniss responded to that.

Miss CaBaniss. Mr. Chairman, we stated in the court in New
York that we would intend to issue and implement the regulations
where not enjoined, if not impractical. We have not received clarifi-
cation on the full scope of the injunction in Boston.

One of the plaintiffs, NFPRHA, has supplied their membership
lists to us. One of the other plaintiffs, American Public Health As-
sociation, has not yet done that. Fending clarification of the scope
of the injunction, we will not implement the regulations and we
have so instructed our regional offices.

Mr. WAaxMAN. So if you find there is a family planning clinic not
covered by a specific injunction becuuse it wasi’t actually a party
te the lawsuit, do you plan to then go akead a:d implement the
regulations as to that family planning clinic?

Miss CaBaniss. If there were only one clinic out of 4,000 across
the country, clearly we would not. We would have to determine
how many grantees and how many clinics are not covered by the
injunction and make a determination, but until we know the full
scope of that ruling, we can’t make such a l}iudgment.

Mr. WAXMAN. That is {our policy only if one clinic isn’t covered.
There are thousands of clinics around the country.

Miss CaBaniss. There s.re 4,000.

Mr. WaxMaN. I don’t knew how many were covered in each of
the lawruits. Do you fecl you have legal authority to go ahead and
implement the regulations to any of these other clinics—1 or 500,
1,000 just because they have not been named as a party to the law-
suit.

Miss CaBaniss. Again, we would have to make that determina-
tion and perhaps Mr. Robertson could respond to that, but we will
make that determinatior when we have information on what the
scope of the injunction is.

Mr. 'WaxMAN. Mr. Rebertson, you are the general counsel for the
Department of Hcalth arid Human Services. There is an injunction
that has been promulgsied against the Department from enforcing
the regulations. Do you think the injunction can be enforced with
respect to other grantees that simply weren’t parties to the action?

Mr. RoBerTsoN. Mr. Chairman, we are very much aware of the
judge’s words in that order and have conferred with the Depart-
ment of Justice on this issue and have been advised by the Depart-
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met of Justice who is representing the Department in the pending
litigntion, that indeed the Department could proceed with partial
implementation in those areas that would not be specifically cov-
ered by the scope of any of the existing injunctions.

Mr. WaxMaN. You say the scope. What does that mean? If the
judge comes in and says what the Department has done by regula-
tion is not consistent with the law and you have no authority to
issue such regulations, would that permit you to go ahead and en-
force these regulations against other grantees simply because they
weren’t parties in the action?

Mr. RoBERTSON. That it is what we have been advised by the De-
partment of Justice. And under the order by the court in Boston,
that partial implementation could proceed once we have deter-
mined the specific scope of that order.

In other words, which grantees are encompassed under that
order, that grantees not specifically covered under that order, or
the orders from the court in New York.

Mr. WaxmaN. What is the purpose to be served? Is it simply to

requ . that every grantee file another separate legal action and
every district court in this country waste money and time for both
sides? What purpose can possibly be served? If you have been told
by a judge you don’t have the authority to issue these regulations
why try to implement them at all? Why can’t you wait until there
is & final determination before you force other people to get the
same injunction? The issue has been litigated and an injunction
has been granted. Shouldn’t that stand as a precedent for other
cases.
Mr. RoBeRTsON. I would do that as a program of policy determi-
nation. I was addressing what I understood your specific question
with respect to the legal analysis as to the scope of the injunction
from the court in Boston.

Mr. WaxmaN. So it is a policy determrination. Let me ask Dr.
Windom—since you are in ck-.ge of the policy—why would you
want to require every grantee around the country tu have to use
funds to yo hire lawyers and to go into court to make the same
case for an injunction?

What policy or purpose can be served ov trying to enforce the
regulations against some grantees simpiy because they weren’t
named as the original pcrties to the lawsuit?

Miss CaBaniss. Let me, if I may, respond to that. First of all, we
do not know yet the scope of the injunction. Therefore, we do not
know whether we will implement it on some grantees and not on
others.

Mr. WaxmMan. If the scope of the injunction is such that it says
you don’t have the authority to issue the regulations, wouldn’t that
scope inean you don’t have authority to enforce them against any
grantee?

Miss CaBaniss. Clearly we will abide by what the courts tell us
to do. But if the courts are not speaking fer ali grantees across the
country, our intent and our purpose is t» very clearly separate
abortion from family planning. That is the raission of the regula-
tions. We believe it is consistent with the statute, with the legisla-
tive history.

ERIC 62

IToxt Provided by ERI




59

Mr. WAxMAN. I know you believe that, but the courts, where the
issue has been litigated, don’t agree with you. The courts say you
don’t have the authority to issue .hese regulations. Now you are
saying, however, as I understand it and correct me if I am wrong,
that you, have the authority to say, unless a particular grantee is
involved in a specific piece of litigation where an injunction has
been issued, you can go ahead and try to enforce the regulations on
that clinic and make it to go to court to file to get an injunction for
its own particular case.

How can you justify doing that?

Miss CaBaNiss. If one particular judge does not speak for the
whole Nation, as I understand has been the case in the opinions
that have beer. issued so far, then clearly we don’t interpret him as
speakix‘lg for the whele Nation. We will abide by——

Mr. Waxman. Is vhat a policy decision or a legal decision?

Miss CaBaniss. The law tells us we do not have to implement—
excuse me. We can implement. We are not enjoined. We will have
to make a policy decision with regard to where is that practice and
is it practical.

Mr. Waxman. Well, Dr. Windom, your people have declined to
answer staff questions about these regulations because the Depart-
ment is engaged in litigation.

Now, it seems to me that you have a choice here. You could
agree that the injunctions issued in litigation apply to all grantees
or you can disagree and say that the regulations are in place for
some grantees. As I understand it, we are being told regulations
are in effect for some grantees. If you say that they are in force, I
believe you must answer all my questions about them.

It is inconceivable to me that you believe there can be executive
branch activities for which you are not accountable to either the
Congress or the courts. If you are not going to commit to the policy
that these regulations wilf not be enforced against potential grant-
ees while the litigation is continuing—and I ; ather that is the tes-
timony of your assistant, Miss Cabaniss—then I want to have your
full corperation in answering our questions about these regula-
tions.

Mr. WiNpoM. Mr. Chairman, we do not have the information yet
to know what numbers we are speaking of, as far as a total of
4,000-plus clinics that we have, to know the scope of the involve-
ment of the injunction right now or the legal affect on how many.

If it turns out there is a great majority, high number that that
does enjoin, then we will certainly consider waiting to see the reac-
tion to that.

Mr. Waxman. If you are prepared to enforce these regulations
against any grantees, it seems to me you should be prepared also to
answer our questions. Are you prepared to answer questions about
these regulations?

Mr. Winpom. We are not enforcing those regulations against any
grantee at this time.

Mr. WaxMaN. At the present time.

Mr. Winpom. We have not implemented the new regulations at
this time on any grantee.

Mr. Waxman. Then my statement to you is if you start enforcing
those regulations, we are going to expect that you will have to
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come before us and answer all the policy questions about those reg-
ulations, which heretofore the Department has refused because the
claim is that you are in litigation.

Mr. WinpoMm. Yes, that 1s our legal counsel guidance at this time.

Mr. WaxmaN. We will accept that so long as you are not going
forward with those regulations. But if you go forward with those
regulations and implement them as to some grantees, tnen you
have got to answer to the Congress about those regulations. As to
those grantees, there is no litigation and so our questions must be
answered.

Mr. Winpom. Yes.

Mr. WaxMaN. OK. I have other questions, but T want to give Mr.
Nielson an opportunity to pursue some of his and we will go back
to another round.

Mr. NiErsoN. Thank you, Mr. Chairman. I have a ri.mber of
questions which have been submitted by Mr. Bliley.

I wondered if the‘a% can be submitted to the witness directly.

Mr. Waxman. Written questions? Without objection, we will
submit written questions » the Department and ask that you re-
spond in writing.

Mr. NieLsoN. Thank you.

In 1982, the GAO report the chairman referred to was issued
about the abortion prohibition in title X, how it was working. And
in addition to section 1008, which specifically prohibits the use of
funds for abortion, are there any other regulations or any other
statements or any other things that you deal with this issue, that
state the language about the program being free from abortion?

Mr. WinDoM. Mr. Neilson, Ms. Cabaniss is director of that pro-
gram. She can give more specific answers.

Miss CaBaNiss. In addition to section 1008, there is substantive
legislaiive history that makes it clear that a family planning pro-
gram was in no way intenced to be involved .a abortion activities.
Indeed, Congressman Dingell in introducing 1008, made one state-
ment if there is any d. ect relationship between family planning
ard abortion, it would be this; that properly operated family plan-
ning programs should reduce the incidence of alsortion.

He went on to say that abortion should not be encouraged or pro-
moted in any way in the title X Family Planning Program.

Mr. NiewsoN. You have been criticized in the Department for
paying too much attention to the abortion side of title X. With a]l
d: ¢ respect, it might be that you concern yourself too little with
that aspect because it has taken you 5 years to look at the regula-
tions and to perhaps adopt the GAO recommendation.

Would you respond to that, please?

Miss CaBaNiss. We share the concerns with the time that it has
taken to really take substantive action to deal with the connection
between abortion and family planning and we are just pleased that
we have finally taken action to get abortion out of title X.

Mr. NieLsoN. Now, let me get to the first question I really have.
That is, you apparently object to the H.R. 1769, Waxman-Madigan
bill, to_reauthorize title X with substantially no changes. You
object. Would you detail the reasons for your objections or what
your objections are? And also while you are at it, do you have the
same objections or different objections to Senate bill 1366?
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Miss CaBaniss. If I may answer that question, the two bills are
very similar. We are unofficial on S. 1366. We have not filed a bill
report on the House bill.

Mr. NieLson. Can you tell me your objections tv S. 1366?

Miss CaBaNiss. Qur concerns are threefold. The primary concern
is the administration supports a State-administered family plan-
ning program. The bill before the Fouse is not a State-adminis-
tered family planning program. It would continue the program as
is

So our primary concern is that it is inconsistent with the major
reform in the program, which we would like to make.

Mr. NieLsoN. Was that recommended in the GAO report, to be
State-administered?

Miss CaBaniss. That was not part of the GAO report, no, sir.

Our further objections relate to the expanded authorities for con-
traceptive research and the expanded authorities are community-
b information and education. We don’t believe those authori-
ties are necessary in the family planning program. We believe a
sufficient authority exists for those activities.

Mr. NieLsoN. Where?

Miss CaBaniss. In title X itself. I can get you this particular sec-
tion. Qur final concern is that it is beyond t':e budget request for
this administration.

Mr. NieLsoN. So basically, it does not State-administered that
you would prefer, it expands the powers beyond what you think it
should have, and three, it costs too much.

Is that basically it?

Miss CaBaniss. Right.

Mr. Nierson. Are any title X used to support clinics that provide
contraceptives to teenagers, to your knowledge?

Miss CaBaniss. There are a vas .cy of different definitions of a
school-based clinic. Based on an informal survey of our grant-
ees__—

) l.\;[r. NieLsoN. Do you provide funds to any of the teenaged clin-
ics?

Miss CaBaniss. We don’t appear to be funding direct contracep-
tive services in schools. We may be providing services relating to
the contraceptive distribution such as prescriptions, family plan-
ning counseling. We do not appear at this time to be actually in-
volved in distributing contraceptives in schools.

Mr. Nierson. Dr. Windom, would you tell me what the pare- * -l
involvement there is in the title X program?

Mr. WinpboM. Well, we certainly encourage parental involve-
ment, but by statute this does not dir.ct it. We see that it does
vary from clinic site to site. Wherever possible, this is encouraged
and we try to have the teenager involved with the problem to cer-
tainly talk with and share that with the parent.

We cannot obligate that.

Mr. NiELsoN. In my native State of Utah, we have what some
people call the squeal law. Our law requires parental consent, if a
teenager receives, if she is requesting contraceptive drugs or de-
vices paid for by Federal funds. The courts have felt that Federal
funding under such a law is illegal.
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Therefore, your family planning funds have been revoked. Do
you think that that is right? Do you think that we should have had
the funds revoked because the State has a so-called squeal law?

Mr. WinpoMm. According to the law that would be a violation. I
presume it would have to be for the courts to follow. I don’t think
that would preclude the encouragement of the parental involve-
ment.

Miss CaBaNiss. To add on that, I think clearly the administration
supports efforts to involve the femily and supports parental notifi-
cations and parental conse:at. However, our regulations to accom-

lish that were not upheld in court, and therefore in order to allow
tah to do that, separate legislative authority would be needed.

Mr. NietsoN. But don’t you think by cutting off the funds it
denies the country the opportunity to see whether such a program
would work or not.

Miss CaBaniss. We would concur in that, and we would support
legislative efforts to allow that sort of activity.

Mr. NieLsoN. What t of research do yon do under title X?
You mentioned you didn’t want to expand the research powers as
the Waxman-Madigan bill could do. What kind of researc. do you
do currently? )

Miss CaBaniss. Our research is directed toward seivice delivery
improvement. We have funded a variety of research to help clinics
better deliver services that includes projects to promote male in-
volvement in the delivery of family planning services, to promote
better integration of services between family planning clinics and
sexually transmitted disease clinics, as well as research on natural
family planning and a variety of management issues in title X.

Mr. NiELSON. Are any funds from title X used for sex education
in the schools?

Miss CABANIss. Yes. I assume that is used for sex education.

Mr. NieLsoN. Do you have any details about that?

Miss CaBaNiss. We would not have numbers on exact amount.

Mr. NieLsoN. Could you supply deta:ls?

Miss CaBaNiss. We can. Clearly, there 1, no prohibition in the
current law for that being done.

Mr. NietsoN. Have you evaluated or reviewed the progress for
those particular programs?

Miss CaBaniss. We have not.

Mr. NieLsoN. Would you do that? I think it would be very impor-
tant for you to supply the information to how much—what funds
are being used for sex education and what has been .he effect of
those funds.

Miss Capaniss. We would indeed like to have information on
that, effectiveness of title X.

Mr. Waxman. Will the gentleman yield to me?

You want to find out how much of title X funding is going into
sex education. Wouldn’t counseling a teenager about sexual activi-
ty and contraception and personal responsibility be sex education?

Mr. NieLsoN. Yes, to some extent. I was talking about formal,
classroom presentation, however.

Mr. WaxaN. You want to limit your inquiry to formal class-
room education about sex?
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Miss CaBANISS. His question was about what sex education do we
do in schools?

Mr. NiewsoN. How many of those sex education on a formal,
classroom type setting rather than individual counseling, how
much of that comes from title X funds? I would like to have that
information to the extent you can provide it and also an evaluation
of how effective it is.

I have other questions. Perhaps you would like anot!-er round
and I have a few more questions.

Mr. Waxman. Fine. Dr. Windom, you just told Mr. Nielson pa-
rental involvement varies from clinic site to clinic site. Could you
submit studies for the record that indicate that parental involve-
ment varies from clinic site to clinic site?

Mr. WiNDoM. Yes. The degree and absolute amount and to what
extent with each person, each counselor is involved is often differ-
ent. I think there is some degree of maybe more encouragement by
one counselor in one area compared to another.

Mr. WaxMaN. I am talking clinic site by clinic site. That was
your statement.

Mr. Wixpom. Of variation in the degree of commitment or in-
volvement, I don’t know of any studies. We haven’t done any per se
but we know we hear in some areas representatives in those clinics
are more in the way of trying to get parental involvement with the
teenagers.

Others are maybe no’ as aggressive but there are no tangible
specifics,

Mr. WaxmaN. Maybe on a personal, individual cases some may
be more involved in urging parental involvement?

Mr. WiNnpom. This has not been a study per se. It is on what we
are hearing.

Miss Casaniss. If I may add, the issue here is there are no specif-
ic regulatory requirements for how family involvement is to be pro-
moted, therefore, there is not one standard for all 4,000 clinics. The
clinics make their own judgments.

Mr. WaxmaN. I know there is no regulation that sets out a spe-
cific requirement, but the law, which I authored, says we want
family involvement to be encouraged by the clinics.

Dr. Windom’s statement a ininute ago was that the spirit of the
law is being lived up to in some clinics well and in other clinics not
so well. He said that the degree of encouraging family involvement
varies from clinic site to clinic site.

As I understand it, that isn’t really an accurate statement based
on any studies, but is simply an observation that some counselors
may be more eager to involve in the family than others.

Is that a correct statement?

Mr. Winpom. That is what we are saying, sir, yes.

Mr. WaxmaN. There seems to be some confusion about the reach
of the title X program now and about my bill to reauthorize it.
Does the current family planning program require grantees to pro-
vide services in school-based clinics?

Miss CaBaniss. No, it does not.

Mr. WAxMAN. Is there anything in the bill that encourages such
clinics?

Miss CaBaniss. Under current law, no sir.
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Mr. WaxMAN. Is there anything in the legislation that we have
introduced that would encourage that?

Miss CaBaNiss. We assume that that expanded provision was
added for a particular reason and that you saw some need {or an
expanded authority.

'o my knowledge there is no explicit requirement in your bill to
fund school-based clinics.

Mr. WaxMaN. Which expanded authority in the legislation are
You referring to? '

Miss CaBaniss. The community based information and education
services.

Mr. WaxmaN. That is not for contraceptive information, only for
school-based clinics; isn’t that correct? Is that your unders:anding?

Miss CaBaniss. It would be for a variety of types of services that
might be provided in school, sex education services, counseling
services that might be provided. It does not, as I read it, apply to
direct contraceptive distribution.

Mr. WAXMAN. Is there any reason to believe the Department of
Health dand Human Services would change its current policies to
start school-based contraceptive clinics if this bill became law?

Miss Casaniss. The position of the Department is that we are
very concerned with the mixed message that is sent to adolescents
by the provision of contraceptives in schools and we would not sup-
port exﬁanding in any way the role of the title X program in offer-
ing such services at schools.

r. WAXMAN. So the bill does not provide for expanding contra-
ceptive services in schuol-based clinics and you, at the Department,
gon’t want to do that even though you may have some authority to

o it.

So, therefore, whether this law is changed or not as it relates to
school-based clinics for other purposes, it won’t require you to pro-
vide contraceptive services at school-baced clinics. You would not
be inclined to do so?

Miss Casaniss. Tha', is correct.

Mr. WaxmaN. Do you have any reason to believe that the bill
Mr. Madigan and I have introduced, H.R. 3769, will force HHS to
fund abortifacient development?

Miss Casariss. Well, the Hyde amendment prohibits the funding
of performance of abortion. One would assume that would also
cover any clinics in which abortifacient drugs were provided to
pregnant women for Jaurposes of inducing abortion.

So under the Hyde amendment, we would assume we cannot
fund abortifacient drugs at least as it relates to directly providing
the drug to pregnant women.

Mr. WAXMAN. Is there anything in the bill Mr. Madigan and 1
have introduced that would change the policy in any way and re-
guireqthe Department to deal with development of abortifacient

rugs?

Miss Casaniss. We would have to, I think, know a little bit more
about what your intenticn is in expanding the authority. Presum-
ably, you are not happy with the authority in the current legisla-
tion and you have a reason for expanding that authority.

Mr. WaxMAN. How about your reading of the language of the
bill?
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Miss CaBaniss. Our reading of the language of the bill would not
suggest that we would be required to fund abortifacient drugs and
11deed the administration’s policy is we will not and do not fund
research on drugs for abortifacient purposes.

Mr. Waxman. I am a little confused about the desire of the ad-
ministration to have the family ;)lanning program run exclusively
by the States. Is that your desire? You want the States to run these
prg’grams excessively and not have funds go directly to some clin-
ics?

Miss CABANISS. Our proposal is the States run the programs and
then they would delegate the delivery of services to clinics, hospi-
tals, a variety of {}'pes of organizations as is currently done.

Mr. Waxman. Under current law, a State can come in and ask to
be funded for title X purposes. In fact, the law even gives them pri-
ority should they come in and agply to take on this responsibility.
Why would we want to do anything more? Evidently some States
don’t want to take this responsibility. Why would we try to force
them to take on this responsibility? .

Miss CABANIsS. Our effort is to minimize the Federal paper work
and the Federal regulatory burden upon the States in delivering
services and allow the States to operate family planning programs
in accordance with local priorities znd local standards; therefore,
we believe that handing it over to the States and allowing them to
sgend the money for family planning services in accordance with
their local needs and priorities is a better and more efficient way
to deliver family planning services.

Mr. Waxman. I have no problem with States running title X pro-
grams if they apply with good, solid applications for funding. But
there are 17 States who are not sole grantees. Either they can’t
run or don’t want to run a good program or feel that there are
others better qualified to do so.

Why would we at the Federal Government say that we are going
to overturn a State decision not to come in and supersede the other
grantees that they think are doing a pretty good job? I thought the
conservative Republican philosophy was to let these local govern-
ments make the decisions for themselves,

Miss CaBaniss. That is exactly right and we are concerned that
really since its inception, the title X program has been plagued by
controversy. The controversies have primarily centered around
abortion and arcund family ¢nd parental involvement in the pro-
gram.,

Mr. Waxman. Do you v ant to put all those controversies to the
States and have them fight each of them?

Miss Casaniss. We would like to see diversity in the program so
States can administer tne >rogram in a way that meets local prior-
ities and values and standards.

Mr. Waxman. You are not saying that the only reason those 17
States have not gotten grants is because of some Federal prohibi-
tion against them coming in?

Miss Cananiss. There is no Federa! prohibition against any State
coming in,

Mr. WaxManN. I would think the conclusion to be reached is that
[ these States don’t want to run the programs, What you are saying
i is if they don’t want to run them either because they don’t want to
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or because they think otherwise already doing it well, then the
F}fderal Government is going to superimpose its judgment over
theirs.

I have other questions, but I want to recognize Mr. Nielson and
then I will ask further questions after that.

Mr. NieLsoN. Thank you.

I would like to followup on the question about why you think
State programs would improve the program, in other words, having
the acgmn' istering threcugh title X through the States. How do you
think that would improve the program?

Miss CaBANISS. You mentioned the six in Utah in which you are
not currently allowed to get parental consent. That is the sort of
issue we believe the States can best address tF :mselves.

Mr. NIELSON. Isn’t that part of the title XX?

Miss CaBaNiss. That is correct.

Mr. NieLson. Parental consent is involved in a requirement of
title XX but not of title X.

Miss CaBaniss. That is correct.

Mr. Nietson. Have you analyzed the difference between title X
and XX had involving the parents has helped or not?

Miss Casaniss. We are finding in the title XX program that
family involvement is helping. It is definitely making a difference.
If I could follow on to a nrevious question you asked about what
evaluation has been done of sex education programs in title X, one
of the divergences between title X and XX is XX requires evalua-
tion. XX is held to a very high standard of let’s look at the effect of
these programs on teen pregnancy and teen sexual activity.

There has never been any mandate by congress that title X be
held to a similarly high standard.

Mr. Niewson. Of the many States or grantees in a title X pro-
gram, how would your program differ from the current program
since many States are already involved with it? Let’s put it this
way, for those States which are already grantees under Title X how
would it differ in those States?

Miss Caraniss. If the State had particula:r priorities in the way
of who should be served in the program, what types of services
should be provided as a part of family planning, the degree of
gamfily involvement, those would all be issues that the State could

ecide.

Mr. NieLsoN. Would there be some administrative savings if the
States took it over?

Miss CaBaniss. Yes. There would be # reduction of about 40
FTE'’s at the Federal level.

Mr. Ni1eLsoN. Would that reduction provide additional services at
the Federal level or would it be a net savings?

Miss CaBaniss. It would be a nat savings.

Mr. NieLsoN. Is this a situation where we give the States the pro-
gram without the wherewithal?

Miss Casaniss. That would continue at current level.

Mr. NieLson. The savings would be at the Federal level and the
State level should stay about the same.

Miss CaBaNiss. A litsle more would be going to the State.

Mr. NIeLsoN. The administrative costs saved at the Federal level
would accrue to the benefit of the States?

7y
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Miss CaBaNiss. That is correct.

Mr. NIELSON. Are you aware of any State initiatives that are cur-
rently ongoing that are making inroads intc the problem of teen
pregnancy?

Miss CaBaniss. I can mention a couple that are going on in the
title XX program. one of which is a program called, postponing
sexual involvement, which has been implemented all across the
entire State of Georgia and is showing reductions in teen pregnan-
cy, birth, and abortion rates as a result of the program.

In Utah there is a program that has been funded under AFL out
of Brigham Young University. It is operating not just ir. Utah, but
in other States across the country and it also is particularly show-
ing improved family communicatior around sexual issues and im-
proved attitudes toward postponing sexual involvement.

Mr. N1erLsoN. Would you say we are winning or losing the battle
about teenage pregnancy?

Miss Casaniss. I think we are making signiiicant progress. The
rates went way up ia the 197"'s. Tuey have now leveled off and I
think we are going to see some change in the trends in a positive
way.

Mr. NieLsoN. Do we need some new solutions that have not yet
been suggested to make the battle even faster?

Miss CaBaniss. We believe that would be one of the merits of a
State-administered family planning program that would allow
States to come up with many diverse approaches to the teen preg-
nancy problem through family planning.

Mr. NieLsoN. What about the Chairman’s concern that some
States would pursue the objectives to title X effectively and enthu-
siastically and willingly? Other States would do it grudgingly if at
all? What is your answer to that argument?

I think it is a legitimate argument for the Chairman to raise. In
other words, if a State is willing to do it, you wili get some good
results, if a State is relactant, you may not get any results at all.

Miss CaBaniss. I guess we have a higher view of States and do
believe——

Mr. NIELSON. Maybe I am not really phrasing his objection cor-
rectly. That is how I perceived your question, Mr. Cha‘rman.

Mr. WaxmaN. Would you yie!d o me? Right now under present
law, States can take this program over and run it. They can sub-
contract and do the whole thing and in fact 33 States have done
that. Seventeen have chosen not to.

My question is I hope the 33 *hat are doing it are doing a good
job, but if 17 don’t even want to do the job either becni'se ‘they
don’t feel it is their responsibility to take it on or they » .t is
being done adequately, why should we at the Federal level tell
them that there will be no family planning program in their State
unless the State comes in as the grantee?

Miss CaBaniss. Mr. Chairman, a number of States operate their
own family planning programs. We could not imagine the State
would totally reject funds under the family planning program and
refuse to operate it.

We would find that very unlikely.

Mr. NieLsoN. I have a question which you referred to in your
answer to a previous question about the abortifacient drugs par-
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ticularly RU-486. Is there any charze that the bili proposed by Mr.
Waxman and Mr. Madigan could develop research on that drug
and perhaps I was going to say supersede or at least go around
FDA" regulations and FDA application? Is there any danger of
that?

Miss CaBaniss. There is no prohibition in his provision against
any research on abortifacient drugs. That prohibition comes pri-
marily through the Hyde amendment and also perhaps through
section 1008,

Mr. NietsoN. Could that drug, RU-486, come into the country
without going through FDA approval?

Miss CaBaniss. I do not believe so.

Mr. NieLsoN. There is no danger of that?

Miss CaBaniss. No, sir.

Mr. NnirsoN. There is no way it could be mariceted unless it goes
through FDA as far as you are concerned?

Miss CaBaNiss. That is correct.

Mr. NieLsoN. The other question, are you concerned about the
new elements? You mentioned you didn’t like the new expansions
in the program. Would you be more sperific as to why you don’t
like the proposals for expansion?

Miss CaBaNiss. We believe the current law——

Mr. NieLson. Name them one by one as to which ones you object
toz)svl?ich ones you think might be all right, which ones you would
modify.

Miss Casaniss. There are primarily three expansions. No. 1, ex-
panded authority for doing community based information and edu-
cation. We believe that is aiready being done in the family plan-
ning program.

Mr. NieLsON. Where?

Miss CaBaniIss. It is being done in satisfactory fashion through-
out 4,000 clinics we fund now as well as through a clearing house
which we operate to provide information on a national basis.

The second expanded authority is for contraceptive research and
investigative research on contracepcive effectiveness. We believe
that authority is not needed. We iave that authority under current
law as well as throughout NIH statute and we are concerned about
what is the purpose of expanding that authority.

Then the final expansion is an ¢xpansion in the budget and we
don’t believe that is——

Mr. NieLsoN. It is a consequence of the other; is it not?

Miss CABANISsS. Yes.

Mr. Nie.soN. What about the school based clinics? What is your
objection to that? That is expanded in the bill.

Miss CaBaNiss. We are very conceri.ed about the mixed ~~essage
that delivery of family planning services or family planning coun-
seling, we are concerned about the mixed mescage that gives to
adolescents. We, therefere, do not support expanding the involve-
ment of family planning services into schools.

Mr. NietsoN. Thank you, My, Chairman.

I have no further questions.

Mr. WaxmaN. Thank you, Mr. Nielson.

A couple of points I want to pursue. First of all, I understand
that Chairman Dingell <lisagrees with Miss Cabaniss’ estimate of
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his role in the legislative history of title X with respect to the issue
of abortion.

I know he has written a letter to Dr. Bowen expressiug his view
on this and I would like to have his letter be made a part of the
record.

[The letter referred to follows:]
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The Honorable Otis R. Bowen

Secretary

Department of Health and Human Services
200 Independence Aveonue, S.W.
wWashington, D.C. 20201

Dear Mr. Secretary:

It was with great disaspo:ntment that I read the proposed
regulations for family planring clinics which were published in
the Federal Register on September 1, 1987. The regulations
appear to sanction excessive intrusion into the private
operations of facilities which receive funds under Title X of the
Public Health Service Act; they also appear to restrict unduly
the activities which Title X r2cipients .an conduct with federal
monies. I would like to take this oppostunity to express my
concern that the Department has *aker a very narrow view of the
iegislative history of Title X and has used its narrow view to
construct a biased interpretaticn »f conjressional intent for the
program. At a personal level, I prouest in the strongest
possible terms the misuse of my Fl. : statement from the debate
during passage of the original fam:ly planning legislation in
1970. I request that this letter and 1ts attachment be included
as part of the formal comments on tne proposed rules.

The Background ction of the proposed regulations purports
to establish congressional intent for the family planning set out
1in Title X. To establish congressional intent, your Department
quotes two sentences from the 1970 Conference Report on Title X
and three passages from my Floor statement on the original
enacting legislation. The Department has conveniently ignored
the intervening 17 years of congressional action on this issue.
Since my statement was made, the Title X program has been
reautrorized six times and has been the subject of at least 7
other pieces of legislation. strictions sim:ilar to those zn
the regulations have been specifically proposed and rejected
during this period. An accurate legislative history would
reflect the entire record.
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The Ronorable Otis R. Bowen
October 14, 1987
Page 2

In addition to relying on an incomplete legislative history,
the Department has also quoted passages from my Floor statement
out of actual and historical context to imply things that were
not said and which may not be reasonably inferred. My statement
was made in opposition to the use of Federal funds to support or
encourage abortion as a form of birtn control. The statement did
not suggest, either expressly or implicitly, that family planning
clinics should be prohibited from counseling pregnant women on
any matter or referring them to appropriate facilities. Nor did
the statement support the imposition of record-keeping, distinct
facility requirements, constraints on political activity, or the
taking of a negative oati by clinics. The proposed regulations
erroneously suggest tiiat the statement somehow supported these
goals.

I regret that the Department has succumbed to political
pressure o apparently misinterpret the congressional intent for
Title X and to propose the current set of regulations., I had
been hopeful that the Department woula abaadon this regulatory
approach last February when the pepartment reprimanded
then-Deputy Assistant Secretary Gasar for circulating a
memorandunm which promoted what appeared to be Ms. Gaspar'’s
personal agenda regarding Title X by using the same misconstrued
reasoning as 1s used 1in the regulations. I commun:cated my views
on these issues directly to you in a February 6, 1987 letter.
Since the meaning of that letter was apparently unclear, let me
state clearly for the Administration that I ornnead Ms. Gaspar’s
attempts to restructure Title ¥, I oppose ine current regulatory
efforts to restructure Title X, and I w1l oppose such efforts to
alter the program in tne future

JOHN D. DINGELL
CHAIRMAN
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COMMENTS
OF
CHAIRMAN JOHN D. DINGELL
COMMITIEE ON ENERGY AND COMMERCE

U.S. HOUSE OF REPRESENTATIVES

ON °>ROPOSED RULES 42 CFR PART 59--Federal Regiscer Notice
September 1, 1987

at pages 33210 to 33215

I. INTRODUCTION

The proposed regulations issued by the Department of Heal“h
and Human Services on September 1, 1987 rega-rding compliance with
a statutory proscription on abortion under Title X of the Public
Health Service Act purport to rely heavily for their justifi-
cation on gtatements I made .n 1970 during floor debate on the
original family planning legiclation. The statements quoted are
taken out of context and misconstrue legislative intent and
history. As suct they do not serve as a proper basis for the

proposed regulations.

II. THE QUOTED STATEMENTS ARE TAKEN OUT OF CONTEXT
A, My 1970 floor statement in the Conaressional Raco:d in
oppcsition to federal support or encouragement of abortion
was fundamentally directed at the question of whether

abortion constituted a justifiable form of birth control. I
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explored this question from medical, ethical, legal and
international perspectives. My coﬁments, by virtue of their
very scope, acknowledged the complexity of the problem. They
filled several pages in the Record a' | contained some 64
footnotes. The few sentences selectively cited in the
Federal Register to support the proposed regulations distor*
the aim and meaning of my words.

B. My remarks did not suggest--either expressly or
implicitly--that the legislation being considered intended or
required a prohibition on non-directive counseling or
referral of pregnant women to abortion f..ilities. Nor did
they in any way intend, require or contemplate the imposition
of record-keeping or distinct facilities requirements,
constraints on pc .i1tical activity or the taking of a negative
oath by clinics.

Rather, the original Title X law proscribed federal
support or encouragement of abortion. Congress was then and
remains now able to legislate any of the changes proposed by
the Department.

c. The proposed regulations not only distort my remarks but
conveniently ignore a crucial sentence in the Conference
Committee Report. That sentence which immediately follows
the two sentences quoted in the reqgulations established a
clear congressional intent not to interfere with the
activities of organizations supported by non-Title X funds.
While the regulations later purport to uphold that intent,

their practicel effect would be just the opposite.
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THE PROPOSED REGULATIONS QUOTE 1970 STATEMENTS WITHOUT

ACKNOWLEDGING THE EVOLUTION OF THE LAW

A. My floor statement was made with specific reference to
the state of the law in 1970. The statement noted that
most states and in the District of Columbia abortion was
illegal. My statement reflect :d particular concern about
the €federal government either sanctioning illegal conduct
or effectively overriding state laws.

Irrespective of any government official's personal
belief, it is undeniable that the Supreme Cosurt's 1973
decision in Roe V. Wade has changed the legzl and
constitutional landscape rather dramatically. Some of the
legal concerns that gave rise to many of my 1970 comments
musc now be viewed in a different light. Quoting
selectively from my comments without acknowledging changes
in legal precedent is plainly deceptive. It also
underscores the lack of a substantive basis for the
proposed regulations.

B. The Department has attempted to expioit comments nade
in 1970 to bolster a ban on referral and counseling. Sich
a ban is not justified under current law. Inasmuch as my
statement was delivered during a period in which abortion
was illegal in virtually every state, legal liability could
then have attended any part of the referral process. With
abortion a legal option, the failure to adequately apprise

a patient of her medical options can itself give rise to
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legal liability. The proposed regulations neglect to
address these central facts.

c. Finally, even if my statement haa not made specific
reference to the state of the law in 1970, rules governing
statutory interpretation of legislative intent require
reference to the state of the law at the time legislation
is passed. Likewise, legislation enacted after 1970
including reauthorizations and appropriations of Title X
were based and should be interpreted on the state of the

law as it had then evolved.

Iv. THE PROPOSED REGULATIONS SELECTIVELY QUOTE MY STATEMENT

ILE IGNORING CHP -3ES IN MEDICAL SCIENCE AND PRACTICE

A. My statement specifically referred to and was based on
the state of medical science in 1970. As noted,
medicine's Liiity to detect severe birth defects early in
a pregnanc, ;s then quite limited. It has improved
appreciably in the intervening years.

B. further, in 1970, the medical ¢ mmunity did not
me.ntain a consensus about the medical necessity of
informing a woman of her right to an abortion. Today there
is a consensus. It is reflected in current program
guidelines. That consensus derives not merely from
concerns about legal liability but from concern about
appropriate practice of medicine and ethical standards

which require disclosure of options.
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THE PROPOSED REGULATIONS DISTORT THE LEGISLATIVE

BISTORY AND INTENT OF TITLE X. °

The discussion of virtually every proposed regulation is
preceded with a reference to the legislative intent of
Title X. Su- ourported intent, the proposed regulations
suggest, is defined by a few remarks selectively quoted
from my 1970 statement as well as two sentences from the
1970 Conference Report.

The proposed regulations effertively claim that the few
remarks selectively quoted from my statement and from the
original conference Committee report constitute the entire
legislative history and intent of relevant portions of the
Titie X statute. Such a claim lacks a lega) basis and is
misleading.

The Title X program has been reauthorized six times and has
been the subject of at least seven other pieces of major
legislation over the past seventeen years. Legislative
history and intent derive from tha. entire record.
Moreover, that record serves as a rejection of the
regulations proposed. Reauthorizations and appropriations
have given implied or express support for the program as it

has been operated over the past several years.

SUMMARY AND CONCLUSION
The past two decades have witnesse” dramatic changes 1in law
and medicine which have undeniably affected the right of

women to obtain information about abortion. During that
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same period, the Congress has spoken frequently to lend its
support for the Title X program as it is currently
operated.

Had the Department squarely acknowledged these facts it
would not have sought to justify sweeping changes in the
program by relying on a tiny fragment of the histor:ical
record, and one that is taken out of actual and histor:ical
context.

Nonetheless, if the Department still holds fast to the
belief that my comments constitute the relevant legislative
intent for its proposed changes, let the record be clear:
neither the contents of my 1970 statement nor subsequent
legislative history cede to the Department the right to

implement any of the changes it proposes.
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Mr. Waxman. Without objection. You think title XX is doing a
good job?

Miss CaBaniss. We do think positive results are coming out of
the title XX program, yes, both in terms of services to pregnant
and parenting teens as well as services to non-pregnant teens.

Mr. WaxMaAN. Why then does the administration recommend to
the Co tnat we phase out title XX then?

Miss CaBaniss. That is no longer the proposal of the administra-
tion. The proposal is that we fund the program at ®'0 million. That
was the proposal a year ago and since looking into the program
further, particularly as it relates to the adoption issue, the admin-
istration realized that was not a wise proposal and we are support-
ing continued funding of the program.

r. WAXMAN. You would like to have the States run the family
planning programs and make the decisions as they see the needs in
their own State; is that correct?

Miss CaBaniss. That is correct.

Mr. WaxmaN. What if a State decided it wanted to provide abor-
tions along with family planning services? Should we prohibit that?

Miss CaBaNiss. That is prohibited in the proposal we will be sub-
mitting to Congress.

Mr. WaxMAN. Why can’t the States make that decision for them-
selves if they are gomg to make the decision of running the family
planning program?

Ms. CaBaniss. We believe there are certain parameters that
should be set at the Federal level. We are proposing, for example,
the money only be spent on family planning services. It cannot be
spent on some other type of service unrelated to family planning.

We also believe general guidance should be set on what we mean
by family plaiining and one of the things we don’t mean by familv
p{anning is the support of abortion as a method of family planning.

Mr. WaxMAN. So you would have the Federal law in effect as it
relates to abortion services, even if the States were running the
family planning program?

Ms. CaBaniss. That is correct.

Mr. Waxman. Mr. Windom, let me ask gou a professional ques-
tion. I am not talking to you as Assistant Secretary of Health, but
as a practicing cardiologist, in fact, a well-known cardiologist, I be-
lieve.

Did you talk to your p..ients when they came to you with a
heart problem? Did you discuss various treatments that they might
consider such as bypass surgery or using a cardiac balloon or using
various drugs?

Mr. Winpom. Certainly, yes, sir.

Mr. Waxman. Suppose Medicare ca .. in une day and told you
by regulation that you couldn’t talk to your patients about bypass
surgery but only about balloons or certain drugs? In other words,
under this regualtion, it would be illegal for you to use Medicare
money to talk about the option of bypass surgery.

Would you support such a policy? Should the Government tell
you how to practice medicine?

Mr. WinboM. I do not fee. that would happen, sir, because I don’t
think that would be——

Mr. WaxmMman. But if it did, wouldn’t you be against it?

& .
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Mr. WinpoM. Yes.

Mr. Waxman. Now, abcrtion is legal and in some cases it is a
recomrended surgical procedure in the United States. How is the
department’s regulation prohibiting doctors in family planning
clinics from discussing abortion any different from the Health Care
Financing Administration telling cardiologists not to talk about
bypass surgery? I think Mr. Windom can answer this as a profes-
sional on his own.

Mr. WinpoM. In that case, Mr. Chairman, the individual who is
pregnant is referred to a fphysician for—is able to be referred to a
physician for discussion of the abortion but¢ alortion is not a part of
family planning,

Mr. WaxmMan. If a doctor is talking to a woman who is pregnant,
and she wants to talk abov- .ous options that are available to
her, should that doctor be  »aibited from discussing abortion as
an option?

Mr. WinpoM. If she is pregnant and planning a family then he
would discuss her option to carry the baby and if she did not wish
to go that—wish +d to keep the baby, the option of adoption is given
to her.

Mr. WaxMaN. What about abortion?

Mr, WinpoM. Thal is not part of family plarning. That is termi-
nation of a pregnancy in which she would be rcferred to a physi-
cian in the community for prenatal care if she raised that issue.

Mr. WAXMAN. A woman comes into a clinic. She is a middle-aged
woman. She is pregnant. She has as viral encephalitis or mononu-
cleosis and CNV. Or take a 13-year-cld girl who is pregnant from a
rape. Consider a mother of a dead Tay-Sachs child who is pregnant
with a second fetus that is determined to have Tay-Sachs also. Or
young drug abusing woman who is pregnant and tests positive for
the AIDS virs. Let’s say any of the these women comes into the
clinic and talks to a physician.

Should that physician be prohibited from saying to these women,
in looking at their individual circumstances, thus abortion is a
medical procedure tha’ is available to them?

Mr. WinpoM. The direction would be to refer her to that site
where she could, to that physician where she could seek the guid-
ance and direction for medical care.

Mr. Waxman. If she elected to have zn abortion, certainly she
would have to be referred to a place where the abortion could be
performed. But in discussing her options, why can’t a physician be
able to tell a woman in any of those circumstances that abortion is
a possibility? Then the doctor could give a referral if that is what
she wanted?

Mr. WinpoM. The title X program that we support and which we
have in effect is for prepregnancy guidance and direction. Once a
pregnancy has occurred, that is not a part of the title X program.
Thus, if the individual is pregnant, she is referred——

Mr. Waxman. You don’t think the program ought to be involved
in abortion activities but I am asking you to discuss this issue as a
physician. If a woman comes mistakenly to your office thinking
that you are available to answer questions on this subject, do you
feel you should not be permitted to talk about abortion as an
option?
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Mr. Winbpom. That circumstance, if I were under the clinic direc-
tion of the Federal funding as it is now, I would not be able to do
that. I would refer her to those who could do that for me.

Mr. Waxman. How is that different from the « £ Medicare’s
paying you to handle an elderly patient’s heart problem and the
Government comes in and says to you: “Doctor, you are receiving
Medicare’s payment for this patient. Don’t you dare talk to this pa-
tient about bypass surgery. We have had a lot of costs for bypass
surgeries. We don’t want them encouraged. We don’t even want
you to discuss it.”

Wo;xld you think there is any difference between those two
cases?

Mr. Winpom. Medicare is not a program of planning or directing
care. It is strictly a financial support mechanism. If you had a Fed-
eral program though that you are speaking of, then we would have
to consider the evaluation at that time. But it is entirely different
between Medicare giving dollars for payment of services than
would be the case of title X which is specifically a family planning
program.

Mr. Waxman. Should a woman be turned away from a family
planning clinic if she is pregnant? Should she be turned away and
told, sorry we don’t want to tall. to you here. This program is de-
signed to avoid pregnancy. Y.u are already pregnant; go some-
where else.

Mr. Winpom. She would be directed to medical services for preg-
nancy if she is already pregnant.

Mr. Waxman. You think the clinic ought to refer her elsewhere
and not discuss any options?

Mr. WinpoMm. Yes.

Mr. WaxmaN. What about adoption? Thai 1s not contraceptive
planning?

Mr. Wincom. No, but that is the . lternative to how to dea! with
a baby after birth.

Mr. WaxMman. The fact is abortion is also an alternative to dea’
with a pregnancy after conception.

Mr. Winpom. But the statute prohibits the involvement of feder-
al—

Mr. Waxman. You keep .aying that the statute prohibits discuss-
ing abortion as an option because your regulations prohibit such as
discussion and because the administration doesn’t want any discus-
sion of abortion as an op.:on.

But I am asking you as a physician. If a woman comes in to see
you and she is already pregnant, would you feel in any way the
Government should tell you not to be able to mention abortion to
her as an option?

Mr. Winbom. If I am working in that clinic under the direction it
is now and receiving Federal funds for the program, then I would
not be able to do so.

Mr. Waxman. Then should the government tell you you have to
discuss adoption with her?

Mr. Winpom. No They don’t have to tell me. I could. That is al-
lowed.

Mr. Waxman. You think that should ve allowed?

&
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Mr. WinNDOM. Because you are not termirating a pregnancy at
that point. The pregnancy would be continuing.

Mr. Waxman. What if she brings up the subject. She says:
“Doctor, I know adoption—giving the baby up for adoption is one
choice. I know bearing the child—even though the child is car.ying
Tay-Sachs—is another choice. I know the fact that I have b.en
raped and that I can carry this baby to term is a choice, but I don’t
want to do that.”

I have heard about abortion. Do you think you shouid say to her
at th=t point, “I am sorry. Let’s discuss the issue no furth -. I have
no right to discuss this with you”?

Mr. WinboM. My job at that particular time would not be deliver
or direct prenatal care.

Mr. WaxmaN. You are not going to deliver?

Mr. Winpora. I would refer her to those who would be in turn
able to give her the direction when she is pregnant as far as carry-
ing out her pregnancy.

Mr. Waxman. Let’s say she ceines into the clinic and she wants
to be pregnant. She is excited about the possibility. She takes a
pregnancy test but in the work up you also find that her health is
endangered.

M.ss Cabaniss, I don’t understand why you have to be whispering
to him. I am asking Mr. Windom these questions in his capacity as
a physician. Are you a physician, Mrs. Cabaniss?

Miss CaBaniss. No, Mr. Chairman, I am not.

Mr. WaxMman. That is all I wanted to know. Mr. Windom, you
are a physician and you have had more experience in dealing with
patients. I think you can give us guidance on this. A woman comes
in to see you and she is really excited about being preguant. She
wants the pregnancy test. You do a work up and find she has got a
disease she didn’t realize she had. Her life is in danger if she car-
ries this pregnancy to term.

Do you think you are permitted to say to her, I have got some
bad news for you and I think through with her, guide her through
the various options, one of which mavbe she could decide to nave
an abortion?

Mr. WINDOM. At very early stage if her life is in danger, she is
certainly not a candidate to stay in the clinic. She has to go to
care. That is where she would be directed for care.

Mr. WaxmaN. Can the doctor suggest that one of the options
open to her is to go somewl.. rz else to have an abortion?

Mr. Winpom. That is where the analysis would be made to deter-
mine whether her life was in danger to the point the pregnancy
would endanger her and possibly cause her death.

Dr. WaxmaN. Do you think a doctor under those circumstances
where the life of the mother is endanger¢ 1 could discuss the option
of abortion?

Dr. WinpoM. That is what would be do.e if she was referreu to
the doctor that would consider her pregnzncy.

Mr. Waxman. Do the regulations nov’ being considered by the
department say abortion can be discussed as an option if the doctor
determines the life ¢i the mother is i danger? Do they say in
other circumstances the doctos may not discuss abortion?
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Mr. Winpom. When “he mother’s life was in danger and that was
the time the recommendation is made to save here life.

Mr. WaxMman. Could you, as a physician, work in a clinic as a
physician that requires you not discuss abortion as an option
except under very limited circumstances? Would you personally
stand for that?

Mr. Winpou. If I were in the clinic, sir, I would certainly abide
by those directions and under what the limitations are.

Mr. WaxmaN. But would you feel as a professional physician

" that would be an infringement on your right to practice good medi-

cal science as you might see it for each and every case?

Mr. Winpom. Working within that clinic vou assume the respon-
siilities and also the obligations you have to meet to fulfill that
Jjob. Then you also realize you have the alternative to refer the pa-
tient to a source where that can be dealt with and continued as far
as the rest of the pregnancy.

Mr. WaxmMman. Let’s get to the cardiologist kind of situation. A
woman comes in. She is middle aged, pregnant for the first time.
She has a severe heart murmur and signs of increasing cardiac ac-
tivity in the first few weeks of pregnancy.

Would you as a physician feel obligated to tell this woman about
the option of abortion in her case?

Mr. Winpom. That is beyond the scope of the clinic, sir.

Mr. WaxMman. I am not asking you about the clinic. I am asking
you as a physician. If this woman came to see you as a private phy-
sician.

Mr. Winpom. I wouid have to determine, one, whether we could
manage her condition with the heart failure and if you manage all
that and she goes through satisfactorily, fine. But if she can’t be
managed with drugs and with the program of adjustment to get
her back to stable condition, then the question would be, is she
going to die if this pregnancy continues, at which time tiie ohstetri-
cian taking care of her would have to make a decision as to what
that general boundary is or when to offer the abortion tha: was
going to save her life.

Mr. Waxman. Should she have a say in any of this? You don’t
know for sure she is going to die.

Mr. Winpom. If you know her life is in danger to the point it
would, you would have to discuss that with her.

Mr. WaxMaN. You say to her: “Vour life is in danger. You may
not be able to live through this pegnancy. You might recognize
that fact and there is a legal procedure cailed abortion which yot.
may :hoose to have under these circumstances.”

You would say that to her; wouldn't you?

Mr. WINDOM. Yes.

Mr. 'WaxMaN. Any good physician would give her that informa-
tion, even if you personzily didn’t like abortion.

Mi. Winpom. That is correct.

Mr. Waxman. Do you think the Governmen: should tell you you
shouldn’t discuss that with her?

Mr. Winpom. No. She has the care of the doctor who is carrying
her through the pregnancy, they have the opportunity to discuss
options.
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Mr. Waxman. Suppose that won.an came into a family planning
clinic and had a pregnancy test and during the other medical
vorkup it was found she had this medical problem that might not
permit her to carry the pregnancy to term. Now she is in a clinic
where the doctor employed by that clinic knows there are rules
and regulations.

Do you think it is reasonable to say to the “octor: “You can di-
cuss with this woman the option of giving up the child for adop-
tion. You can discuss with this woman the option of carrying the
pregnancy to term. But she may not make it. However, you cannot
discuss with this woman the option of 2oing for an abortion some-
where else?”

Mr. WinpoM. Yes. She will be referred somewhere else if he felt,
as he saw——

Mr. WaxMAN. Does she have to bring up the subject of abortion
before the doctor can talk to her about it or can the doctor mention
tu her affirmatively that abortion is one of her options.

Mr. Winbom. He cannot talk to her about that option. If it came
to the point where he felt what he knew that indicated she needed
further puidance in her pregnancy he would refer her for that.

Mr. Waxman. He would have to refer for the purpose cf even dis-
cussing the option?

Mr. WinboM. That is right because somebody who is going to
carry her through the pregnanc' needs to be able to step in as
early as possible.

Mr. Waxman. OK. T have no turther questions.

Mr. Nielson.

Mr. NieLson. I think obviously you know this is a continued at-
tempt by this administration with these regulations to interfere
with the practice of medicine, as any responsible doctor would do
u}.:_der the circumstances in dealing with a doctor/patient relaticn-
ship.

It is a further effort to try to hinder the family planning clinics
and to try to stifle the whole program. The idca of saying Sta*-s
ought to run it when 33 already do is a further effort of the admin-
istration to abolish the family planning programs and say to the
States, run it if you want, but we don’t want to have family plan-
ning at all.

Mr. WaxmaN. Mr. Westmoreland of my staff just raised another
point and I will ask it. Suppose this woman goes to a clinic for poor
people—not to a family planning clinic—but a community health
center, for example. She has the same problem. She is pregnant,
has cardiac problems. She may not live—may or may not live
through the pregnancy. Do you think she ought to be informed by
a doctor in that clinic, which is not a fam\ly planning climc, that
abortion is one of the choices she might make?

Mr. WinpoM. I am sure they vary in the type of clinics you are
referring to and I am not sure what their directions or regulations
are.

Mr. WaxmMaN. What would you support? How about maternal
and child health clinics? Do you think they ought to have the right
:n that type of clinic that deals with poor women to d’scuss this
option? What is your personal opinion of that?
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Mr. WinpoM. Personal opinion gets to the point where this is an
issue that is going to affect her life and cause possibly her death
during, if she carried it to termination, that decision has to be
made by those who are not prohibited from doing it which these
programs allow.

She would have to be directed to a program where she coul?
have that guidance.

Mr. WaxmaN. Jet’s say the Federal Government is trying tc
decide whether it should prohibit abortion counseling or not and
you were asked your view as a doc’or. Should we prohibit a doctor
from discussing this option with this woman in this clinic? After all
if you mention the abortion option she may take that option.

Mr. Winpom. That particular clinic prohibits that; that would
have to be the way it is.

Mr. WaxMAN. A poor woman has no other choice. She can’t
afford to see you or some other doctor in private medicine. She
goes to a maternal and child clinic supported by taxpayers who be-
lieve that a poor woman should get medical services while she is
preguant. .

Do you think that is just unfortunate that she may not have the
option of abortion even mentioned to her?

Mr. Winpom. In that circumstance that would be the case.

Mr. WaxmaN. Thank you very much, all of you, for your presen-
tation to us. We look forward to working on this legislation with
you and to further discussing this issue. I hope we will not go
through a lot of acrimony and that we can work these things out.

Thank you sery much.

Our next witness is Dr. C. Earl Fox, State health officer, Ala-
bama Department of Public Health. He has long been involved
with the title X family planning program, from the State perspec-
tive, and is here today to address that issue. He is appearing on
behalf of both the State of Alabama as well as the American Pablic
Health Association.

Dr. Fox, we are pleased to have you with us today. Your written
statement will be made part of the record in full. We would like to
ask you to take no more than 5 r:inutes to make your oral presen-
tation. By the way, we are going to have to be very strict with you
and all the other witnesses scheduled to testify in enforcing the 5-
minute presentation period. We will not be able to go beyond the 5-
minute time period.

STATEMENT OF CLAUDE EARL FOX, STATE HEALTH OFFICER,
ALABAMA DEPARTMENT OF PUBLIC HEALTH AND ALSO ON
BEHALF OF AMERICAN PUBLIC HEALTH ASSOCIATION

Mr. Fox. Thank you, Mr. Chairman ana distinguished members
of the committee. I am Dr. Earl Fox, the health officer for the Ala-
bama Department of Pub)i- Health. I am pleased to have the op-
portunity to testify regarding the reauthorization of the title X leg-
islatior

I have been fortunate to have been able to work in the family
planning program at all levels as a ciinician initially 15 years ago
actually providing family planning services, later served to admin-
ister the program at a sup.-State and then later State level. I have
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served as a national child health director for 6 years and finally
assumed responsibility of State health officer.

A comprehensive family planning results, in my opinioyn, in
many benefits. These benefits include improved health ty spacing
the pregnancies, by early detection of health problems, aad preven-
tion of unwanted pregnancies. These benefits impact the total
heai..1 of the individual, and tne diagnostic services of the program
- nhance the concept of primary care of the patients.

Comprehersive family planning services represent an attempt to
deal with health, social, and economic problems associated, at least
in part, with tiie occurrence of unwanted and mistimed pregna.i-
cies in America.

For many roor women, entry into a system of health care often
begins in the family planning clinic. Screenings and referrals for
problems, as well as health education and counseling, are compo-
nents of family planning clinic services in addition to a physical
exam; related laboratory tests such as Pap smears ard sexually
transmitted disease testing; and the provision ot _ontraceptive sup-
plies. These services enable women to space and/or prevent preg-
nancies and achieve improved health through the prevention of
high risk pregnancies, early detection of breast and cervical can-
cers, sexually transmitted diseases, hvpertension and other health
problem conditions. Infertility services are also provided for per-
sons who desire pregnancy.

Information and education programs that are designed to achieve
com.nnity understanding of the State program’s objectives and to
inform the community of the availability of services are ongoing in
each program area. The service program is buttressed by a training
program for clinic personnel, community education activities, and
strict evaluation requirements o ensure program accountability.

In Alabama during 1987, a total of 83,372 women were provided
medical family planning services. These patients received over
591,000 Lealth screening services. Incl'ided in this total were 69,853
Pap smears; 76,455 biannual pelvic examinations, 63,394 urinalysis
tests; 132,81. blood pressure determinations; 60,225 blood tests;
6,693 sickle cell tests; and 107,271 sexually transmitted disease
tests.

In_many States, the family planning program is a vital part of an
integrated health cure system that includes all personal health
services such as prenatal care, child health services, WIC, cancer
detection, sexually transmitted diseases detection and treatment,
hypertension services ond immunization. Many State programs
have family planning service agreements with a majority of the
Federally funded primary care projects in the south.

For the past 18 years, title X has been the primary force in our
efforts to reduce the number of unintended pregnancies among
teenagers anc poor women in general. There are more than 5 mil-
lion poor worren and teens served through title X clinics each year
throughout. this country. Each year, there are more than 800,000
pregnancies averted-——more than half among teens—-through title X
agencies. As a result, the :itle X national program helps avert
more than 400,300 abortions each year.

Family planning not only has a positive impact upon the health
status of the community, but it greatly reduces human suffering
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from wife abuse, child abuse, nutritional problems, and abject pov-
erty. Infant and maternal morbidity and mortality are reduced as a
result of successful family planning programs.

We are fortunate, at this time, to see aggressive movement rom
the national Congress and from many States toward reducing
infant deaths. A major component of these reductiou efforts is, and
must continue to be, the provision of family plarning services to
low-income women.

Family planning is the primary Federal/State program aimed at
the prevention of unintended adolescent pregnancies. The family
planning program supports the establishment and maintenance of
clinics, which is crucial in reaching geographic areas that are medi-
cally underserved. Because program participation is not liniited
solely to persons on welfare, the near-poor and many teenagers are
able to avoid failiug into poverty as the result of an unintended
pregnancy. .

The consequences of teenage pregnancy and childbearing have
been vwell documented and widely publicized. While some teenagers
assume the responsibilities of parenthood without major problems,
particularly if they have of the support of their families, thc conse-
quences for most young people are adverse, and often long-lasti-g.

Teenage pregnancy continues to be a major problem in Alabama
and the Nation. Half of all teenage pregnancies occur within the
first 6 months after sexual activity begins. Unfortunately, most
t((eier;agers wait at least 9 months before seeking contraceptive
advice.

Alabama continues to rank third in the Nation in the percentage
of teen births as a nercent of total births. An unwanted pregnancy
can force a teen into a situation whe:e she has to begin teaching
another person about life before she has had a chance to exyperi-
ence it for herself. Family planning clinics encourage teens to in-
volve their parents/guardians in their decisions about using contra-
ception.

Fach dollar invested in family planning by the government in
any one year yields a savings of $2 in other health and welfare
costs thet would be associated with unintended births the following
year. The cost/benefit is even greater amo.g teens-—a $3 savings
for every dollar spent—because teen pregnancies and births are
more likely to be problematic medically, and teenage parents are
more likely to need welfare and other public benefits than their
adult counterparts.

Our commitment to family planning continues to be based on
three fundamental premises: that all persor.s shculd be able to de-
termine the -mber and spacing of their children; that the timing
and spacing of births is vectly related to the health f mothers
and children; and that the availability for family planning services
to low-income persons can be instrumental in preventing or allevi-
ating poverty and dependency.

Title X is vital in attempting to reech the targeted in-need popu-
lation. I thank you for your past support of this legislation, and so-
licit your support in getting the title X legislation reauthorized.

Mr. WaxMaN. Thank you, Mr. Fox. Are you a physician?

Mr. Fox. Yes.

Mr. Waxman. You work for the State of Alabama?
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Mr. Fox. Yes, sir.

Mr. Waxman. Do you bclieve that the ethics of your profession
are pvt on hold while you work for the Government?

Mr. Fox. I would hope they would not be.

Myr. Waxma .. Do you think it is ethical for » physician not to
tell a patient that her life may be endangered and that in order to
avoid that consequence there is a legal, medical procedure that
may save her life?

Mr. Fox. Mr. Chairman, I believe that is an ethical responsibility
and, in fact, I had a situation while working in the health depart-
ment where that happzaed to me.

I ha. a woman, a Z(-year-old woman who had two sisters that
died from a previous pregnancy she came in for birth control pills.
At the time of her first family planning visit she was already preg-
nant again. was ' florid heart failure and really would have died
if some referral had nct been made at that time.

Mr. Waxman. If a doctor, even because there was some rule in
the clinic, didn’t discuss with a patient a possible medical operation
and the patient then died cr suffered grievous harm, could that
doctor be sued for malpractice?

Mr. Fox. I would assume they coull.

Mr. WaxmaN. Do doctors who deal with poor women in public
clinics at the Federal or State level have immur.ity fro the same
medical standards of practice that other doctors have who are pro-
viding services to a private pay patient?

Mr. Fox. We ought to be held to a higher standard because many
of those women don’t have resources to go some vhere else.

Mr. Waxman. I find it incredible the Federa. 3overnment of the
United States would say to poor women that e. n though we will
pay for needed medical services we won't pay for one specific medi-
cal service. That is abortion. I find that disturbing. But I find ic
really extremely reprehensible to say we won't even tell a poor
woman that there is an option tha. may save her life called abor-
tion, even if we won'’t pay for it. I suppose that is a rhetorical stat>-
ment but I certainly want to get my feelings on the record.

I just heard Dr. Windom make the administration’s case for
making title X into a block grart program. They Lave been trying
to make this \ ase for 8 years. Last year it was such an unporular
idea they couldn’t even get anyone to introduce it as a bill.

Your State, I believe, is a title X grantee. So if there were a
block grant you would be in the same kind of situation, I suppose.
How would you respond to the idea of the proposal to make family
planning program a block grant program as opposea to a Foderal
program as it is today?

Mr. Fox. Mr. Chairman, I prescribe to the saying if it ain’t
broken, don'’t fix it. My experience over the 15 years I have been in
puklic health has been that the r'2deral family planning program
in my opinion has bean one of the best run and higkest quality pro-
grams we have had the opportunity to deal with. The entities out
there now providing family planning services, I think, are doing a
good job. The program should be left pretty much as it presently is
constituted.
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Mr, WaxmMaN. I understand that the State of Alabama is one of
36 State health departments that had cornmented on the HHS Feb-
ruary 1988 regulations.

If these regulations were to go into effect what would be their
impact on the delivery of family planning services in Alabama?

Mr. Fox. We feel they would certainly restrict our ability to pro-
vide adequate services, to make referrals and to give the type of
service to women, particularly low income women, that we are
trying to deliver throughout the health devartment clinics.

Mr. Waxman. Mr. Nielson.

Mr. NieLson. Yes. Thank you, Mr. Fox. I think my brother-in-law
knows you are working in the State system down there in ala-
bama. You know the family planning clini:s encourage teens to in-
volve their parer:is in the decision about using contraceptives.

Mr. Fox. Yes, sir.

Mr. NieLsoN. Would you describe the steps that are taken to do
that‘,’bo inform the teens and encours~= them to involve their par-
ents?

Mr. Fox. We have training programs statewide, we mandate to
all of our employees and these are on going. Part of those training
programs require all of our nursing staff, within the cliaics, tc en-
courage teenagers—regardless of the service they request—to in-
volve their families, to talk to their parents about their sexuality,
and to talk about contraception. This is an ongoing part of our
entire statewide family planning program.

Mr. N1x "soN. Do you find title X and title XX are in conflict with

.ch other or are the compliraentary?

Mr. Fox. I don’t believe they are in conflict. I would not like to
see one to the exclusion of the other. Certainly there is room for
both. Some individuals need to be counseled and we enccurage
trying to work with teenagers to delay the onsset of sexual involve-
ment, sexual intercourse. There are a lot of ressons to do that.

But we must recognize that many of teenazers are going to be
sexually active. Qut of 20,000 cases of gonorrhea in Alabama in
1986, 6,600 were in chilcren age 10 to 19. I think there is room for
both.

Mr. NiELsoN. You raentioned 3,372 women in the title X program
in Alabama in 1987. Could you break that down as to hcw many of
them were adolescents or how many were not.

Mr. Fox. Yes, sir.

Mr. NieLson. In general, coulw. you break it down by age all the
way through?

Mr. Fox. I don’t have it with me, but I can tell you in general,
one-third of our patient population are teenagers 19 and under.
Less than 1 percent are under age 14.

Mr. Niewson. If you would supply that breakdown by age, I
would be very interested. Also, could you break it down by income.
How many would be considered low income?

Mr. Fox. If we have that information, I will be glad tc give it to
you.

Mr. NixLsoN. You stated teenage pregnancy continues to be a
major problem in Al:bama and the Nation. How are we doing on
teenage preguancy? Are we winning the battle against it or losing
it?
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Mr. F.x. I think we are winning it. Our pregnancy rate of 17.4
has heer. on the decline since the early 1980’s so I think we are
winaing tue battle although the rates are still very high.

Mr. N1£LSON. Y»ou say if it is not broke, don’t fix it. Is it possible
that the administration’s approach to go to the State directly might
be an improvement or do you think it better not to do thst?

Mr. Fox. 1 have some concerns. We sometimes all tend to get
upset with requirements for various programs but I think the
famil;” planning program, although we fuss sometimes about the
things we have to do, cer.ainly has a high set of standards, particu-
larly as far as followup of medical problems such as annrual Pap
smears, I would be concerned in either a block grant situation or
any type of different administration other than what we have now
that the quality of the program might suffer.

Mr. NieLsoN. Is your concern that of the chairman’s, that some
States just won't do it?

Mr. Fox. I think that is true. There is a variety of interest
among the States. Some States are more involved in it and also
State health departments vary a great deal in their provision and
involvement in direct medical services.

Mr. NieLsoN. I congratulate you. Apparently you tave one of the
better programs in the ~ountry and you personally are better quali-
fied than most. I appre- ,ate your testimony.

Thunk you.

Mr. WaxMAN. Let me just ask you one more question. We have a
possibility of title X programs playing a critical role in helping to
prevent the transmission of the AIDS virus. Do you believe that we
need a strong Federal and tight discrimination policy in place as
part of any testing and counseling program that may be offered in
family planning clinics?

Mr. Fox. Mr. Chairman, we are offering AIDS tests to all of our
family planning patients on a voluntary basis, not a mandatory
basis. We do support and are very inter~sted in and think the Fed-
eral Government should initiate some type of legislation. I think it
is going tc be very difficult to go State by State and it needs to be
there.

Mr. WaxmaN. Do family planning clinics have the resources in
terms of dollars and personnel to carry out an adequate AIDS test-
ing and counseling program?

Mr. Fox. I can’t speak for the other agencies, Mr. Chairman. We
are going to do it and pull the money out of other sources but our
family planning dollars have not gone up very much during the
last several years, as you know.

We are increasingly subsidizing our family planning program out
of other moneys at the State level. I would assume that for most
States, including ours, additional dollers would be needed.

Mr. Waxman. What would be the impact on the title X program
if you were required to test and counsel =very person who came
through your clinic door?

Mr. Fox. It would cost us several hundred thousand dollars more
than we spend right now. The AIDS test cost us on an average in
our State laboratory approximately $10 per test. On the private
market it would be between $50 and $100 per test. Multiply that by
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the number of patients—83,000. And some of those receive more
than one visit a year.

The counseling itself is time consuming and should take any-
whelre from at least 20 minutes to an hour so it would be quite
costly.

Mr. WaxmaN. Thank you, Mr. Fox. We very much appreciate
your testimony and your willingness to be with us here.

Our third panel includes Ms. Jo Ann Gasper, former Deputy As-
sistant Secretary for Population Affairs, Department of Health and
Human Services. In that capacity she was responsible for the day-
to-day operations of the family planning program. The panel also
comprises Stan E. Weed, Ph.D. director of the Institute for Re-
search and Evaluation, Richard Glasow, Ph.D., director of educa-
tion, National Right to Life Committee; and Mr. Michael Schwartz,
resident fellow in social policy, Free Congress Research and Educa-
tion Foundation.

Ms. Gasper.

STATEMENTS OF JO ANN GASPER, FORMER DEPUTY ASSISTANT
SECRETARY FOR POPULATION AFFAIRS, DEPARTMENT OF
HEALTH AND HUMAN SERVICES; STAN E. WEED, DIRECTOR, IN-
STITUTE FOR RESEARCH AND "EVALUATION; MICHAEL
SCHWARTZ, RESIDENT FELLOW IN SOCIAL POLICY, FREE CON-
GRESS RESEARCH AND EDUCATION FOUNDATIUN; AND RICH-
ARD D. GLASNOW, DIRECTOR OF EDUCATION, NATIONAL RIGHT
TO LIFE COMMITTEE

Ms. Gasper. Thank you, very much. I am delighted to be here
today. I will be testifying as a former DASPA, Deputy Assistant
Secretary for Population Affairs. I have had a lot of experience
with family plani:ing. From 1981 to 1987, I Lad oversight as well as
operational responsibilities for the program. Therefore, I would like
to tell you that there has been a conspiracy of silence and a cover-
up regarding how title X is operated.

The President ordered the National Family Planning Program to
be cleaned up of any taint of abortion. Unfortunately it required
the President to act in this regard and that is because of the pow-
erful influence of the abortion industry. It took a Presidential di-
rective to begin the process to stop taxpayer support of abortion
and abortion related activities by the National Family Plannirg
Program.

Since title X was originally enacted, prezram practice has deviat-
ed significantly from program law and program policy. This lack of
compliance with the law has resulted in a program which unlaw-
fully promotes, advocates, and encourages abortion, a program
which rapes the minds of children, undermines family values and
operates without regard to community standards.

The President ordered HHS to issue regulations which will bring
the program practice into compliance with law. All the regulations
could go farther. They are a reasonable beginning. The regulations
will prevent grantees from providing abortion counseling, some-
thing which has never been legally permitted within the program.

Let’s set the record straight. Title X grantees like other organiza-
tions that receive Federal funds have an option. They may operate
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the programs the way Congress intends, or they shouldn’t take the
taxpayers’ money. The choice is theirs.

at is not supposed to happen is that tax money is taken and
then the law disregarded. Unfortunately that is what has happened
with the title X family planning é)rogram. The money has been
taken and the law has been ignored. The abortion industry is very
upset with the regulations and they are upset for a very simple
reason: They will lose money. I can’t tell you exactly how much,
but a lot.

When you look at their arguments in opposition to the regula-
tions the abortion providers talk about there haviug been $150 mil-
lion of support in suhsidies to abortion and abortion related activi-
ties out of the title X program. I should point out that abortion pro-
viders often freque-tly claim their constitutional rights will be
denied if taxpayers do not support their programs.

I should say that don’t forget roughly a third of the people who
receive services from title X are children who get services without
any parental consent or notification. Opponents of the 1egulations
are arguing preventing abortion counseling violates constitutional
rights. That 1s like saying that taxpayers should provide bullets to
12-year-olds and then tell them where to go to get a gun in order to
protect their constitutional right to bear arms.

Nor will the regulations require any violation of information con-
sent or medical standards. Title X is not supposed to pay for abor-
tion. It is not supposed to promote abortion. There is supposed to

be a clear and separate distinction, a wall of separation, between
title X and abortion. To talk about abortion to try to get informed
consent for abortion is clearly outside of the scope of the program.
Fertunately, when the courts uphold the regulations, the Depart-
ment of Health and Human Services will be able to clean out the
taint of abortion throughout the entire program. That is very much
needed. Still, there are other problems witn the National Family
Planning Program.
As I said earlier, the program rapes the minds of children, un-
dermines family values, and operates without regard to community
standards. As an example of this attack on children, there is sex
education curriculum funded by title X totally. This curriculum is
designed to support homosexual activity. The authors state what
the curriculum is and I quote their comments, “A radical approach
to sexuality.”
The program teaches, i¥ ¥ may quote, “The problem is a homo-
phobic society and his stuc 1its affirm their sexuality.” The author
1s distressed that society—again I quote from the author of the
book—‘‘presents homosexuality as a deviant behavior. a problem
similar to the problems of transvestitism or pedophilia, or at best
an alternative life-style.” Another stated objective is to expose lit-
eral hatred of women we believe young nen have.
Mr. Chairman, I am embarrassed to qu  some of the passages
from this book. It is an example of Federa: .unds being spent with-
out regard to title X statutory requirements. The curriculum states
) it is unrealistic to expect patients to participate. It is u...ealistic

and even undesirable in most cases to include patients iu the pro-
| gram. That is a conflict with the statute. It is simply outrageous.
‘ Tax dollars are going to support militant, homosexual idealogues
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and Congress should ensure that Federal programs are not in-
volved in these services.

Mr. Waxman. Thank you very much.

[Testimony resumes on p. 137.]

[The prepared statement of Jo Ann Gasper follows:]
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TESTIMONY OF
Jo Ann Gasper
Hearing on Title X of the Public dealth Services

Friday, April 22, 198¢

Mr. Chairman, thank you for the opportunity to be here
today. I am Jo Ann Gasper, the former Deputy Assistant Secretary
for Population A{fairs (MASPA), Public Health Service, Y. S.
Department of Health and Human Services. I served as the DASPA
from February 1985 until July 1987. During that time I ias
responsible for the administration of the Title X National Family
Planning Program and the Title XX Adolescent Farily Life program.
Both programs are authorized under the Public Health Service Act
(PHSA). Prior to being appointed the DASPA, I was the Deputy
Assistant Secretary for Social Services Policies (DAS/SSP),
Office of the Assistant Secretary for Planning and Evaluation
(ASPE). fs the DAS/SSP I had responsibility for policy oversight
for Titles X and XX of the Public Health Services Act. Thus, I
have been involved with Title X since 1981. I am here today as
an individual expert witness. I do not renresent the Executive
Branch, in particular the Department of Health and Human Services
or the Department of Education, and my testimony has not been
endorsed or reviewed by the Administration.

I will be discussing a conspiracy of silence and cover up .
Since the program was originally enacted, the administration of
Title X has deviated from the law. This lack of compliance with

law has resulted in:
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o A program which unlawfully promotes, advocates and
encourages abortion.

o A program which rapes the minds of children, undermines

family values, and operates without regard to community
standzrds.

I will also discuss the choices which Congress can make. It
is important that the quality of family planning services be
improved and that public confidence in the program be restored.
Congress has two basic choices. Congress can either:

o Enact a State Administered Family Planning Program to

provide federal subsidies for fam:ly planning
~r

o Significantly modified the existing categorical program

to improve th. quality and effectiveness of services.

I will also provide you w th my comments on HR 3769.

THE UNLAWFUL OPERATION OF TITLE X

THE CONSPIRACY OF SILENCE
Wnen the National Family Planning Program was originally
enacted, Congress clearly intended the program was to help poor
women have access to family planning services so that they could
plan their pregnancies. Congress wanted family planning services
to be readily available to poor women. Congress believed that

increasing the availability of family planning services to low
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fncome women would in help reduce infant mortality, reduce
maternal mortality, and reduce the number of "unw3nted"
pregnancies. It was felt that reducing the number of "unwanted®
pregnanzies would reduce the need for abortion. The anti-
abortion aspect of Title X was clearly laid out in statute and
during the floor debate at the time of enactment. Since its
original enactment, sipporters of Title X have viewed the program
as one which prevents abortion by reducing the need for abor ion.

Thorough a conspiracy of silence, Title X has becoze a
progran which supports, encourages, and advocates abortion. I was
fired by Secretary of Health and HKHuman Services Otis Bowen for
refusing to fund abortionists. Secretary Bowen issued a
menorandum on February 5, 1987 which directed progran
adoinistrators to review the eligibility of current and
prospective Title X grantees in light of longstanding PHS 3rsnts
Administration rules concerning exceptional’advocacy
organizatiogs. These rules, at PHS Grants Adrministration Manual
(GAM) Chapter {:1-05, recognize that grant awards to advocacy
organizations can raise special problems, especially when the

purposes of the advocacy diverge from or confliict with the

purposes of the grant.1 ajlthough I had requested permission on

May 1, 1987, to review two Planned Parenthood organizations

' Although PHS Grants Administration Manual (GAM) Chapter
1:1-05 was revised and reissued o>n January 7, 1988, all
references to the Department's GAM will be for the GAM in effect
until January 7, 1988 since thes> were the rules in effect at the
time that the Department imp >perly funded two pro-abortion
organizations.

Q \’
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because of their abortion advocacy, permission was denied and I
was ordered to fund. On June 30 I explained that it would be
unlawful for me to fund.2 I pointed out that if the Department
really believed that there was no impropriety in funding abortion
advocacy organizations with Title X funds without even a cursory
review of their status, then the Secretary, the Assistant
Secretary for Health, the Deputy Director or Grants Management
Officer for the Office of Population Affairs could be ordered to
sign. The g-ants expired at midnight on June 30 and were not
signei until vu.y 2. Signing an expired grant was against the
rules. The General Counsel for HHS advised me that if I were to
sign the grants after they had expjred it would subject me to
"wrist slapping™ for inappropriate actions and poor management.
Thus, the Department actively engaged in a couverup of misuse of
federal funds to support abortion and abortion-related

activities.

ABORTION AND ABORTION-RELATED ACTIVITIES

When the National Family Planning Program was originally
being debated before the Congress there was a great deal of
concern that the provision of family planning services would
increase abortion and that the program would encourage and

promote abortion. Because of this concern Section 1008 was added

2 aAttached is a copy of that memorandunm.

PREEE)




97

Jo Ann Gasper April 22, 1988

to the statute. Section 1008 states:

None of the funds appropriated under this title shall
be used in programs where abortion is a method of
family planning. Based on that language, the Office of
General Counsel (0GC) of the Department of Health and
Human Services (HAS) has long maintained in numerous

legal opinions that:

<

there must be a clear and distinct separation between
the Title X Natlional Family Planning Program and
abortion or abortion-related activities;

the National Family Planning Program is not to
encourage, promote or advocate abortion;

abortion is antithetical to the tNational Family
Planning Program.

Unfortunately, the program has never been administered in

strict conformity with law and regulation. In 1982 the General

Accounting Office issued a report which clearly showed that

clarification of restrictions on abortion and abortion-related

activities are very much needed. Questionable activities by the

grant recipients which the GAO discovered included:

[o]

A grant recipient was using educational materials which
presented barrier methods of contraception toge<her
with early abortior in case of failure as a unified
method of family planning.3

Through interlocking trustees and the exclusive right
and power to nominate and elect trustees, a Title X

recipient had effective control of a corporation which

3 General Accounting Office (GAQ), Restrictions on Abortion
and Lobbying Activities in Family Planning Programs Need
Clarification, page ii.
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operated solely to provide first trimester abortions.Y

Abor’ clients were counted as family planning
clients in the HAS reporting system. Since
"productivity" was a factor in the awarding of grants
and the amount of funds awarded, abortion clients

increased the funding to grantees.5

Counseling practices were not consistent with prograa
guidelines. I want to point out that those guidelines,
which are still in effect, are inconsistent with the
statute and should be changed. However, the GAO found
practices which went even farther than those
inappropriately permitted by the guidelines. In
general these questionable activities consisted in more
pervasive abortion counseling than the specific
guidelines allow.6 jgbortion counseling that goes
beyond the loose guidelines is clearly centrary to the

anti-abortion underpinnings ot the program.

Some clinic practices may have gone beyond "mere

referral™ for abortion.” OGC opinions have stated that

4 Gao, page 7.

5 GAO, page 9.

6 GAO. page 16.

T GAv, nage 18.
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"mere referral” for abortion Is permitted. However,
anything more than "mere referral” runs afoul of the

statutory prohibitions on zbortion.

[ Educational materials presented by family planning
clinfics presented abortion as a backup 1f a

contraceotive method failed.

[ All seven Title X recipients reviewed for lobbying had
incurred expenses that raised questions as to adherence
with Federal statutory restrictions on use of funds for

lobbying.9

[} Crantees used program expenditures for dues to
organi~ations that lobby at the Federal level. One
grantee spent over 3$27,000. The average expenditure
was $8,400 per recipient of Title X funds. The use of
Title X funds to pay cues to organizations that 1lobby
for or against pending 1legislation that would affect
the grant program is inappropriate in light of current
prohibitions against lobbying and the anti-abortion

provision within the program*s statute.10

8 GA0, nage 20.
9 GAO, nage 25.

10 GAO, page 25.
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As serious as were the problems found by the GAO in 1982,
the magnitude of those problem was understated. Staff lawyers
from the Office of General Counsel advised me that had the GAO
reviewed the program expenditures consistent with the Publie
Health Service (PHS) policies regarding what Is considered
program funds and therefore bound by program law and regulations,

the findings would have been worse.

The GAO erroneously looked at only the direct individual
program dollar, Although this Is consistent with accounting
practice for some HAS programs such as Medicaild, PHS policy is to
regard all program dollars as program funds, whether they are
direct federa” .xpenditure or are project "match"™ dollars. Thus,
PHS fiscal policy recognizes a faderal part in every dollar spent

by the "program".
This will be clearer {f I give an example:

Medicald is a reimbursement program. The state incurs
expenses and the federal government refimburses the state a
specified percentage of the expenditures. The direct dollars
received from the federal government are covered by federal law
and regulation. The state match dollars are not covered by
federal law and regulation. Within a Medicaid program 55% of the
medicaid program dollars will be covered by federal law and

regulation and the remaining U45% of the dollars will be bound by

10
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state law and regulation. A state thus may i1se state medicaid
funds for abortion which would not be reimburseable because of

federal statutory prohibitions.

In contrast, PHS grant policy dictates that program law and
regulatious cover 100% of every dollar in a program, including

the marching funds provided by the grant recipient.

Because some of the funds which the GAO considered as
"private™ by their accounting standards are in fact program funds
under PHS grants pollicy, the GAO report understated the degree to
which the National Family Planning Program was entangled with

abortion, abortion-related and ‘obbying activities.

CO-SITING OF ABORTION AND FAMILY PLANNING

The co-siting of abortion clinics and Title X family
planning clinics {s probably the most egreglous assault on the
integrity of the National Family Planning Program. AsS the GAO
has stated, "the public can get the impression that Federal funds

are being improperly used for abortion activities."q When the

GAO reviewed the Title X program in 1982 the estimate of the
number of co-sited clinics was 74, That number has grown tov 85
fn 1986, What {s particularly distressing i{s that the growth in

co-siting is {n the type of setting which {s most troubling for

11 GAO, page ti.
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the credibility of the National Family Planning Program. The co-
siting f abortion and family planning by Planned Parenthood
grant reciplents has grown from 21 to 31, The expansion of co-
siting in "other non-profits” has been from 4 to 7.12 Although
the overall growth has been 14.9%4, the growth of co-~siting among
Planned Parenthood is 47.£%. Other non-profits increased 75%.
Hospitals and Public Heaith clinics showed declines of 2.2% and

respectively,

33.3%

Co-siting of free-standing abortion clinics with federal
family planning clinics is clearly contrary to the spirit as well
as the letter of the law. Furthermore, it undermines the
integrity of the National Family Planning Program. A reasonable
man or wWoman quite easily confuses the federal program with the

private program tarnishing the reputation of the fecderal program.

Because of the manner in which the Cepartment has
administered the Title X program, this travesty has been
permitted to occur and i{n fact has expanded. Let me give an
example of co-siting of an abortion clinic with a family planning

clinic.

The facility operates Monday through Friday. The clinics
use the same office space and furnishings, use the same clinic

personnel, the same receptionist greets all clients and visitors.

.

12 See Appendix B: Co-siting.
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The only difference {s that on Monday, Wednesday, and Friday, all
the bil's are paid by the federal government and no abortions are
performed. Walk through those same doors on Tuesday or Thursday
and you have entered an abortion clinic. How is the ordinary
citizen to know the difference? The publi. {s not easily able to
learn that there are two separate legal corporations. One scuns
the operations on Monday, Wednesday and Friday. The other
corporation is responsible on Tuesday and Thursdays. The husbaad
performs the abortions and {s the head of the abortion clintc
corporation. His wife is the head ¢f the family planning clinic.
All common expenses are pro-rated 60f to Title X and 40% to the
abortion clinic because that is the ratio of days of operation,
Thus Title X underwrites the expenses of the abortion clinic
since such items as umedical malpractice, liability and property
damage insurance risks are higher for abortion than for family
planning. Furthermore, Title X function3 as a marketing tool for
the abortion clinic, offering free pregnancy tests and reduced
rate services., The family planning program can provide the
pregnancy test, the gynecological exam, the "options" counseling,
and the referral to the abortion clinic. The woman comes back
the next day and has the abortion. She is charged for the cost
of the abortion procedure aud orly the abortion procedure. After
the abortion the woman i{s able to return to the family planning
clinic for medical follow-up and any family planning services

which she may desire, paid for by Title X.

<
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Did Congress intend this entanglement of abortion with
family planning? 1Is this consistent with the longstanding policy
that abortion and family planning must be clearly separate and
distinct? The resounding answer to both questions is NO. This
kind of activity is not consistent with long established

Congressional and ostensible DHHS policy.

The co-siting of abortion clinics and family planning
clinics results in a situation where the abortion services hulk
30 large and are so intimately related to the family planning

clinic that such a grant {s unlawful.13

THE PRESIDENT ORDERED HHS COMPLY WITH LAW

Pre ‘dent Ronald Reagan ordered HH> t issue regulations to

13 06C has stated that:

It {s recognized that in some
situations, the abortion element in a progranm
of fapily planning services may bulk uo large
and be so intimately related to all aspects
of the program as to make it difficult, ¢f
not i{mpossible to separate the eligible and
nen-eligible items of cost. I- such a case,
we think a grant for the project would pe
legally questionable.

In other words, a mere technical
allocation of funds, attributing Federal
dollars to non-abortion activities and other
dollars to abortion activities, in what is
otherwise a discrete project for providing
abortion services, would not, in our opinion,
be a legally supportaole avoidance of the
section 1008 prohibition.

See GAO, pages 13f.
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provide guidance to prov.ders of service under tre National
Family Planning program in order to insure uniform, consistent
and strict conformity with the law. Until these regulations are
fully implemented, the Title X program will continue to be
riddled with the entanglement of abortion and abortion-related
activities in clear violation of law.

The final regulations, issued February 2, 1988 make a
significant step fcrward to bring program practice into agreement
with the anti-abortion policy in law. Although the regulations
éould go further, they take the minimal steps zecessary to remove
the taint of ahortion from the National Family Planning program.
The full and aggressive execution of these regulations will be a
significant move to restore publlic confidence in the program.

The regulations have carefully explained to the public what
has been longstanding policy. The National Family Planning
program is not to encourage, support, or advocate abortion; and,
there must be a clear and distinct separation between abortion
and family planning. Unfortunately the policy has not been
offectively enforced. Although pro-abortion organizations have
complained abcut the regulations because enforcement of law will
mean a significant financial loss to them, the regulaéions are
very good.

There have been some nisrepresentations made in the publie
Jebate regarding the operation of the progran.

First, the Title X program has never been a prenatal

program. The program guidelines at 10.1 Prenatal Care state:

ERIC
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"Projects must therefore refer pregnant clients for adequate
prenatal care." Prenatal care i{s permitted only in extremely
limited circumstance. Thus, the new regulations will not deny

prenatal services to low-income women.

Second, abortion counseling has never been permitted. The

program guidelines, which were issued in 1981, require "options"

counseling only when a two step test is met. The two step test

fs: 1) the woman has an unintended pregnancy and 2) that she
requests information on her options. [Based upon the number of
clinic personnel saying that they have been providing abortion
counseling and must continue to do so--unlawful abortion
counseling is even more widespread than the GAO determined {n

1982.1]

RAPING THE MINDS OF CHILDREN

Congress was concerned that the National Family Planning
program be operated in & sensitive manner. Since the services
which Title X provides are so controversial, Congress, in its
wisdom, wanted to make sure that the family was involved and that
community standards were not violated.

A recent grant funded by Title X rapes the minds of.
children. The curriculum is cesigned to support homosexual

activity.14 The aythors of the curriculum state it fs a

1% Mutu.l Caring--Mutual Sharing: A Sexuallty Education
Unit for Adolescents. Developed for the Strafford County
Prenatal and Family Planning Program, Dover, New Hampchire.
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", ..radical approach to sexuality."™ The program teaches "...that
the problem is a homophoblie culture." The materials decry a
homophobic society and helps students affirm their sexuality.
The auther is destressed that socliety "...presents hcmosexuality
as a deviant behavior, a *problem* similar to the problems of
transvestism or pedophilfa, ~r at best and talternative
lifestyle*."™ The curriculum is based on conjecture reported as
fact. A stated objective f{s to "...expose the misogyny
(1iterally, hatred of women) that we believe young men have."

It is simply o;trageous that tax dollars are going to
support militant ideologues.

The statute clearly states that projects operated "shall
encourage family participation™!5 and that informational and
educational materials developed will be suitable based upon
", ..the standards of such population or commurity...". Title X
grantees and contractors have disregarded these statutory
provisions.

Mutual Caring--Mutual Sharing is an example of grants funded

without regard to Title X's statutory requirements. The
curriculum states "...it is unrealistic to expect parents to
participate....Our working assumption, until we are convinced

otherwise, is that it is unrealistic and even undesirable in most

15 Section 1001. [300) (a)....To the extent practicable
entities which receive grants or contracts under this subsection
shall encourage family participation in projects assisted under
this subsection.

..,
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cases to include parents in the program."16

The vernacular language used 1n Mutual Caring--Mutual

Sharing is offensive for a school setting and is not consistent
with community standards.

Advisory committees are required in order to make sure that
both services and information provided are consistent with
community standa ds.'7T Program managers usually form advisory
committees which are representative of persons who have received
services through a Title X clinic. Frequently, persons who
disagree with the program manager are systematically excluded
from appointment to advisory committees. Thus, the advisory
committees are_stacked with persons who represent only one view

point and not the community at large.

ABORTION ADVOCACY
Approximately 10 years ago, grants management rules were
established which pertained to the funding of "Exceptional
Organizations™. The rules (PHS.i: 1-05) were reissued effective

July 1, 1986 as Chapter VII, Part 700--Exceptional

16 Mutual Caring--Mutual Sharing p. 6.

17 Section 1006 (d) (2) states:

.s.an advisory committee established by the grantee or
contractor in accordance with the Secretary's
regulations. Such a committee shall finclude
individuals broadly representative of the population or
community to which the materfals are to be made
available.
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Organizations.!8 The purpose of the policy Is to ensure that
federal funds are awarded to grantee organizations which are
competently managed, are responsible, and are committed to
achlieving the objectives of the grants they receive. As defined
by the Grants Administration Manual (GAM):

An organization may be identified as "exceptional™ |{f
it advocates a position or course of conduct in the
area for which Federal! support is sought based on
criteria or views that are not germane to, or conflict
with, the purposes of the proposesd grant. Examples
include applications proposing to rxplore sensitive
matters with political, religious, or moral

implications. Special precautions, controls, and close

monitoring must be stringently utilized in supporting
such proposals [emphasls added].1d

Organizations which advocate, encourage, or promote abortion
as a method of family planning or who have actively sought to
expand funding for abortion as a method of family planning

clearly hold views in conflisct with the Title X statute.20

There are special risks associated with funding
organizations involved in advocacy activities at conflict with

the law. Included among the special risks are:

18 Appendix B has a complete copy of Chapter VII, Part 700
-~ Exceptional Organizations.

19 Grants Administration Manual (GAM) 700.2 Definition (b).

20 0GC has repeatedly maintained that: 1) the family
planning program may not be used to promote, encourage, or
advocate abortion, 2) there must be a clear and distinct
separation between abortion and family planning, and 3) abortion
is antithetical to the family planning program.

o
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(1) An advocacy organization may be placed in a
government-sponsored position of great influence with

persons of special vulnerability.

(i1) A cause which conflicts with the purpose of
the grant may be facilitated and given special

strength.

(111) Personnel choices may be pade for reasons

foreign to the purpose of the grant.

(iv) There may be special motivations to mis judge
defaults or deficiencies of participants or to provide

special benefits to employees or beneficiaries.2?

18

The GAM Exceptional Organization/Advocacy rules require a

"shall formally assess the sensitive areas..."22

The GAM clearly states that:

If an organization's commitment to its own goals
involves the strong 1ljkelihood that grant funds may be

)

ERIC
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grant making official to look not only at what is included within
the four corners of the grant application but to look at the
-- even if those activities are

Under the GAM the awarding agency

21 GaM, 700.7 Advocacy Organizations (b) General

Considerations.

22 GaM, (2).

[SSY
wramd
».




[E

11

Jo Ann Gasper April 22, 1988 19

misused, or {f one of the factors in (b)(1) above
result, the option of not awarding the grant should be
carefully considered lemphasis in originall.Z3

The Department has not enforced these rules. The funding of
abortion advocacy organizations clearly falls within the scope of
the Exceptional Orgarization/Advocacy rules. A comparison of
abortion referrals shows that Planned Parenthood clinics have a
significantly higher asortion referral rate than other types of
grantee clinics. The sample examined by the General Accounting
Office showed the average public clinic referral rate to be
10.2%, while the comparable figure for the Planned Parenthood
clinics was 35.2%. The abortion referral rates at the Planned
Parenthood clinics ranged up to 86.4%, while the highes* rate of

referrals at the sampled public clinics was only 20%.24

In fact, rather than attempting to enforce the rules, the
department has papered over problems in the program. Members of
Congress and the public, when they have expressad coucern about
the funding of abortion advocacy organizations, have been assured
by the department that the "projects" are carefully reviewed. In
fact, however, the GAM requires that not only the "project" be
reviewed but all the activities of the "organization". The

Regional Health Administrators (RHAs) who award the service

23 GAM, (3), page 700-5.

2h see comparison of referrals made by Title X recipients,
attached.
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dollars for the National Family Planning Program have told me

that they have not and will not 1look at the abortion advocacy

activities of the organization until they have recelived explicit

written instructions to do so. The RHAs are simply following the
Department®*s leadership which has called for the "status quo" {n

the administration of the National Family Planning Progranm.

PROGRAM OR PROJECT

Congress prohibited funds goling tc¢ "programs" where
abortion is a method of family planning. The department has
administratively interpreted "program"™ to be synonymous with
"project". (A "project™ {s 4hat is described in the grant
application ani {s typlcally a part of a larger program conducted
by an organization.) Thus, it bezomes tautological to say that a
family planning program does not pay for abortion as a method of
family planning. Programs where abortion is used as a method of
family planning simply exclude from their "project" application
their abortion activities. DHHS only looks to what is within the
grant application and this will fund the "program" (i.e. project
which is part of a large program). The problem of direct
conflict with law and Congressional intent, and even DHHS policy,

is simply defined away.

A straightforward reading of the statute would indicate that

DHHS has contravened the intent of Congress. Sectinn 1008
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states:
None of the funds appropriated under this Litle shall be

used in programs where abortion is a method of family
planning.

The Conference Report contains the following statement:
The legislation does not and is not intended to
interfere with or limit programs conducted in
accordance with State or local laws and regulations

which are supported by funds other than those
authorized under this legislation.25

A strict reading of the statute and its legislative history
would prevent Title X funding of those individual programs
operated by an organization where convenience or family planning
abortions are performed. The organization could operate other
programs, which were not supported by Title X, where abortions

were performed and not receive funding unlawfully.
DHHS has used the words "project™ and "program"
interchangeably. This permits DHHS to bureaucratically

manipulate compliance.

Program as-used within Section 1008 could be read ore of

three ways:

1) the discrete project described in a grant application

25 Conference Report, H. Rep. No. 91-1667, December 3, 1970,
pages 8f.
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2) the collectivity of several projects or activitiec into
one individual prosjpectus
3) the totality of the activities or prospectuses of an
organization.
The committee report langrage appears to exclude the thira
meaning. The second reading of the word "program™ is the most
common usage of the word and {s the most reasonable
interpretation of the statute. The definition which DHHS has
used is the most distorted, and permits spurious compliance with

the statute.

The GAO has stated that Congress may want to provide
guldance to HAS {f {t does not want Title X funds to go to
organizations providing abortions.26 The Administration has
introduced legislation which would c¢larify that organizations
which perform or refer for abortions would e ineligible for
funds.2T Passage of this leglslatlion would expand the current
statutory prohibitions regarding funding of program where
abortion is a method of family planning. The expansion of anti-
abortion provisions does not relieve DHHS ©f the responsibility
to administer the current statute in accordance with the intent
of Congress. The excuse that DHHS has not followed the law for

15 years simply cannot be permitted to act as an estoppel to

26 GAO, page 11.

27 S. 1242 introduced by Senator Humphrey and H.R. 1729
introduced by Congressman Hyde.
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strict enforcement of law and regulation,

PROGRAM GUIDELINES ARE AT CONFLICT WITH STATUTE

Although the law and policy are clear, the Title X
guidelines are not consistent with law and regulation. Abortion
{3 antithetfcal to the National Family Planning Program, yet the

guidelines require:

[ referral for services related to abortion when the
mother's 1life is not endangered {f the fetus is carried
to term.28

[ that grantees engage in "options™ counseling when a
woman has an unintended pregnancy.29 It should be
remembered that there are only two "options™ {n dealing
with pregnancy--one is birth, the other {s abortion.

To mandate the discussion of family planning abortions

<] endorsement of "postcoftal contraception", i.e. the

28 Program Guidelines for Project Grants for Family Planning
serv.ces (Program Guidelines), pages T7f.

fs not consistent with law and regulation.
29 Program Guidelines, 8.6, page 13.
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administration of drugs to induce an abortion when
unprotected {ntercourse has occurred around the time of

ovulation.30

DHHS did make a commitment in August, 1986 to certain
members of Congress to bring two areas of the guidelines into
conformity with statute, Consistent with this agreement,
modifications to 7.4 Referrals and Follow-up and 8.6 Pregnancy
Diagnosis and Counseling were developed and cleared through the
Office of General Counsel. The cleared guldeline changes were
never i :sued. Guidelines, which had been modified to look like a
change had been made, were transmitted to certain members of
Congress. However, DHHS refused to officially fssue guidelines.
The proposea guidelines would have made options counseling
permissive rather than mandatory; however, if options counseling
were provided, all optlions would se required to be discussed.
Furthermore, the change would have removed any requirenent for
referral for abortion unless the mother*s life were endangered {f

the fetus were carried to term.

DHHS has maintained that committee report language prevents
bringing the guidelines into conformity with law and regulation.
But Committee report language is not statute. If it were,
Congress would not need the President's signature on any law: It

could simply write Committee Reports.

30 Program Guidelines, 8.4 Fertility Regulation, page 12.
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program or Congress should make a significant changes in the
current categorical program. The enactmen. of a State

Administered program is the best cholce.
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A STATE ADMINISTERED FAMILY PLANNING PROGRAM
The best way to laprove the Hational Famtly Planning progran
and prepare it for the future is to change the program from a
categorical program to a state administered program. This would
sive the 3states greater flexibility {n meeting the family
planning needs of the people in their states. States would be
able to develop 2 family planning program which is well received
** in each respective state. Those states which wanted to have
parental consent or notification before a child receives
prescription contraceptives could. A State Admiaistered program
would permit states to improve coordination of services.
Improved coordination would result i{n increased funds being
avallable from family planning services rather than being spent

on administration. In June of 1981 the General Accounting Office

ERIC
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stated that 83 =million too much was being spent due to the
duplication of testing services as family planning ~lients move
between the family planning program and other prograns.

Probably most {mportaatly, a State Administer block grant
program would enable statss to more effectively provide family
planning services to a dramatically changing target population.
It 3ho. ' be remembered that family planning has historically he
targeted primarily to women 15 - 44 years old, This segment of
the population will be changing significantly in the future. The
effects of demographic changes are already being felit by
providers, In order to maintain their client counts, nany
¢linies are providing non-family planning services to wonmen.
These non-family planning services which are currently being
subsidized by Title X fnclude other health services such as
breast cancer screening for older women. Although breast cancer
screening for older women i{s fimportant, it {s not a fam{ly
planning service and should not be sub2idized by Title X. With
the aging of the p.,ulation, pressuras will continue to be
exerted to change Title X from being a family planning program
to being a more comprehensive health progran.

Let me briefly describe the demographic changes which *he
family planning program is faci{ng. Although the total populatfon
of women 15-44 has increased, it {s an older population. Over
the years 2/3 of the women served by Title X have been under age
25. 1In 1970 the age group 15-24 sccounted for 42% of the total

femalc population. In 1990, this age group will be Just 30% of
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the total female population. The 15-24 age cohort will have
¢3clined by 16% since 1980. Nationally, after increasing by 8%
from 1970 to 1980, the female adolescent population has since

declined. By 1990 there will be nearly 2 million fewer females

aged 15 to 19 than there were in 1980. Today, approximately 1/3

of all title X users are adolescents. Conversely, the 35-44 age
group accounted for 27% of the population in 1970 and declined to
25% in 1980. But, the 35-44 age population will increase to 32%
of the total female population aged 15-44 in 1990. The older age
group is less likely to receive family planning services from
organized clinic providers. A State Administered program will be
able to much more easily adjust to the graying of the American
population.

Enactment of a State Administered Family Planning block
grant program would permit Congress to maintaln current levels of
services and save the administrative costs which would result
through reduction of federal staff. Or, Congress could increase
dollars available for services without any budget impact by
transferring the administr~*ive costs to services. Because of
demcgraphic changes, I do not recommend additional increases in
funding.

I strongly recommend a State Administered block gra.t
program modeles after the current family planning program with
Title X current anti-abortion policies in statute and increased

program flexibility.

O
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RECOMMENDED CHANGES TO TITLE X
The following are several areas where Title X could be
improved i{f Congress does not enact a State Administered program.
The best way to provide for the provision of family planning
services {s to enact a State Administered program:

1. The statute should be modiffed to clearly state that

family planning providers should encourage adolesceats to abstain

from premarital sexual intercourse. Most adolescents are not

sexually active. A Lou Harris Poll commissioned by Planned

Parenthood shows that only 28% of children aged 12 - 17 have ~ver

had sexual Intercourse.31 apgtinence from premarital sexual
intercourse is the most effective, appropriate and healthful
manner for children to prevent pregnancy. Abstinence from sexual
intercourse i{s the only family planning method which is 100%
effective in preventing pregnancy. Abstinence has no adverse
health consequences and {s not morally offensive. Furthermore,
# <¢lnence prevents the spread of STDs.

2. The statute should be modified to encourage adoption as

an alternative to abortion for women and girls with unplanned

pregnancies. The original reason that Congress decided to
subsidize family planning services was to improve maternal health
and reduce infant mortality. When a woman ras an unplanned
pregnancy, adoption can improve {infant mortality by giving women

another alternative to abortion. Abortion is inevitably fatal to

31 Louis Harris and Associates, Inc., American Teens Speak:
Sex, Myths, TV, and Birth Control. Fieldwork: September-October
1986 .
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the infant.

3. The statute should be modified to require parental

consent or notification when a child s given prescription

contraceptive services. Girls who are 11 and 12 are utilizing

federally subsidized family planning services. Although girls of
such an age may not be mature enough to give fully informed
consent, they receive prescriptive contraceptive services without
either parertal knowledge or consent. Parents have a right to
know taat their child is sexually active in order to encourage
responsible sexual behavior. When prescription drugs and devices
are used, parents need to know in case there are any adverse
health consequences. After all, parents are liable for any
medical care which a child might need.

4. The statute should be modified to clearly state that

family planning health care providers are require. to report to

the state child protective service any suspected case of sexual

abuse or molestation. Currently sexually active children are

receiving services from Title X. Clinic personnel do not report
the sexual activity of children to the parents because of the
confidentiality provisions in the statute. Some clinic personnel
suspect that girls are being sent to Title X clinics for birth
control by their pimps. The statute should require that sexually
active unmarried children receiving services be reported to the
local child protective agency in order to protect the child from
sexual exploitation or abuse. Parental notification is the

pref.rred way to prevent child sexual abuse or exploitation.
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However, if clinic personnel cannot notify a child®*s parent, the
state child protective agency should receive notification. The
child protective agency can then investigate to insure that state
laws regarding sexual behavior are enforced and that children are
not sexual abused or exploited.

5. The statute should be modified to more clearly state

current statutory policy regarding abortion. Section 1008 should

be modified to clearly state that the program is not to
encourage, promote, r advocate abortion in any way; and, that
there must be a clear and distinct separation between abortion
and family planning.

6. The statute should be modified to require evatuation.

Significant sums of taxpayer money have been spent on providing
family planning services, primarily <ontraceptive service.
Currently there is no clear evidence that family planning
services reduce sexual activity among unmarried persons or reduce
unwanted pregnancies. Pregnancies may not be reduced because the
pregnancy reduction of contraception may be more than offset by
increases in sex activity. Studies conducted by CDC and the IG
show mixed findings. In other words, there is evidence that
pregnancy rates increase with increased family planning services
and that increases in Title X services increase sexual activity.
There are also studies that indicate the opposite. There has not
been a full scale independent evaluation of Title X. Proponents
and opponents of Title X are able to quote research findings

which are equally reliable. After 17 years and billions of
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dollars, it is time to find out. Does Title X work? I dontt
know. The taxpayers deserve to know.

There is a double standard between the program which
cacourages adolescents to abstain from premarital sexual
intercourse (Tile XX) and programs which provide contraceptives
to adolescents (Title X). Both approaches have received taxpayer
support in order to reduce adolescent pregrancy. The Title XX
program has a stringent evalration to determine progranm
effectiveness. Title X does not require the evaluation of each
program. The research which has been done to date on Title X
shows inconclusive results.

If Congress is going to continue the Family Planning
program, it should know whether or not it works.

7. The statute should be modified to clearly state that

Title X funds may not be used to provide contraceptive services,

other than the promotion of abstinence from premarital

intercourse,at school based clinics. Increasing contraceptive

serylces and information to children has not been demonstrated to
be effective in reducing adolescent pregnancy and abortion rates.
Although evaluations of School Based Clinics (SBCs) which provide
contraceptives or referral for contraceptives have been done,

solid data on them are scarce:

[ The primary purpose of providing contraceptive services
to sexually active adolescents is to prevent pregnancy.

It has not been demonstrated that school based clinics
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have reduced the adolescent pregnancy rate.

[ While some clinics have data which ind:~ate a reduction
in adolescent birth rates over time, they do not
collect the data necessary to assess the effect of

services on pregnancy rates.

) This leaves unanswered the question of whether the
decline in birth rates is due to a corresponding
decline in pregnancy or an increased reliance on

abortion.

[} Success is often measured by increased utilization of
contraceptive services. This raises the question of
whether these services are being sought by students who
are already sexually active or by those who are
contemplating initiation of sexual activity because of

contraceptive availatility.32

When contraceptives are provided to children through the
schools, the wrong message is being sent to children. It is far
better to develop character in schools than provide
contraceptives in school. Eunice Kennedy Shriver's approach to
preventing adolescent pregnancy through her "Community of Carirg"®

is far more promising than the mechanical pushing of pills.

32 adolescent Pregnancy and Childbearing.

4
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Particularly in the AIDs era, children need to le~»n that for
their health and well-being there is nothing better than one man-
one woman-one family.33

S. The statute should be modified to permit for

profits to compete to become providers of service. Currently

only nonprofit and public entities may provide services under
Section 1001. This restriction should be eliminated i{f Title X
remains as a categorical program. Permitting for-profit health
care providers to compete would enable the taxpayers to get the
must for their money. There is no significant difference in the
quality of care which is provided by for-profit and non-profit
providers of services. If the Department is permitted to fully
compete, the government will be able to benefit from having the
most cost effective program.

9. The statute should be modified to clearly state that

the income of parents should be counted when providing services

to adolescents. Congress has closed loop-holes in the tax laws
to prevent children from paying lower tax rates than their
parents. Title X should not be subsidizing family planning
services for families with the resources to pay for the services.

Count ing family income, would permit the Title X resources to be

33 For a further discussion of School Based Clinics see:

William J. Bennett, "The Case Against School-Based Clinics",
Crisis, September 1987.

Tobin W. Demsko, "School-Based Health Clinics: An Analysis
of the Johns Hopkins Study™, Family Research Council.

Richard D. Glasow, [chool-Based Clinics, The Abortion
Connection, National Right to Life Educational Trust Fund.

Barrett Mosbacker, "Teen Pregnancy and School-Based Health
Clinics, Family Research Council.
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Jo Ann Gasper April 22, 1988 34
targeted on low~-income families as stated in the law.

12. Modify the statute so that organizations with varying

phllosophical basis may be eligible to be grantees. Currently

certain organizations are not able to apply to be grantees solely
due to philesophical differences. An example of this can be seen
in groups who support Natural Family Planning but do not support
"artificial contraception."™ These organizations are not eligible
to be a grantee. To participate in the program, they must become

a sub-contractor to a grantee.

COMMENTS OM HR 3769

Mr. Chairman, HR 3769 has one very useful addition to
current statute, "Section 8, Establishment of Requirement of
Collection of Certain Data." The information which would be
required under this section would be extremely useful. As the
DASPA I strongly supported and attempted to improve the data
collection for Title X. Certain parts of the PHS have refused to
move. I am confident that the current DASPA, shares my views and
is probably encountering the same difficulties which I
encountered in trying to improve what is known zbout Title X.

-2 other proposed modifications to Title X are unnecessary.

Section 4 Train Grants and Contracts I do not understand

the difference between what Is being proposed and what the
Department is currently doing. The training program has been and

integral part of Title X. I am unaware of any reason why the
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training program would not continue as long as there is a
categorical fzmily planning program. Should Congress enact a
State Administered Family Planning program then training would be
left vp to each state to determiae.

Section 5 Establishment of Grant Program with Respect to

Contraception HHS currently has sufficient authority to
adequately provide research for the development and evaluation of
contraceptives. These authorities are currently administered by
NIH. This provision would only duplicate what is already being
done.

DHHS currently has an aggressive research agenda to
improve contraceptives. There is not a lack of statutory
authority for contraceptive research. Furthermore, funding
levels are adequate for responsible contraceptive research and
development. It is critically important that contraceptive drugs
and devices be thoroughly examined and evaluated to insure that
the health of women and untorn children not be Jjeopardized.
Research must necessarily move at a pace slower than many would
like. The potential damage to women and their children is very
obvious. Problems with drugs such as thalidomide and DES, and
devices such as the IUL, were not readily apparent. Furthermore,
caution needs to be exercised in the development of
contraceptives to insure that they are just that -- drugs and
devices which prevent pregnancy ~-- and are rot chemical or

mechanical methods of destroying innocent unborn children.
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Section 6 Research It is unclear what is desired by this

amendment. It does not on {ts face seem to call for new or
different activities. Since it does not seem to be different
from program practice, it {s unnecessary.

Section 7 Information and Education To the extent this

initiative is intended to expand contraceptive information and

education to children, {s also likely to be counterproductive.

Sex education has been available long enough to have
numerous evaluations. Although there is a tremendous variety in
what {s offered in traditional sex education courses,

evaluations of these programs have demonsirated:

[ some increase in knowledge;

o little impact on values or attitudes;

[ mixed results with respect to contraceptive use;
[ mixed results with respect to pregnancy rates.3y

Thus, increasing sex education {3 not likely to result in
changes in values or attitudes needed to encourage children to
absta 7 from premarital sexual relations or to effectively

utilize contraceptives if sexually active.

What i{¢ more promising is abstinence education rfor

34 adolescent Pregnancy and Childbearing, Office of
Population Affairs, U. S. Department of Health and Human Services.
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adolescents, Most adolescents are not sexually active and it {s
better to support and encourage children not to engage in
premarital sex, Furthermore, sexual activity rates do not have
to continue in an upward trend. Although sexually active rates
for adolescents 15-19 have risen from 26.8% in 1971 to 42.8% in
1982, sexual activity rates for black adolescents peaked in 1976
at 62.7 and have declined to 57.8% in 1982, This clearly
demonstrates that adolescent behavior can change over time. It
also demonstrates that the upward trend of adolescent sexual
activity can be reversed.

The Family Life Information Exchange, currently funded by
DHHS currently provides i{nformation to individuals, and coumunity

organizations.
CONCLUSION

DHHS has not administered the Title X Fa2.:ily Planning
P. ogram consistent with law and regulation. The department has
consistently ignored the law and {ts own policies. DHHS has
refused to provide even minimal gudidance to Insure reasonable
compliance with Title X*s anti-abortion provisions. Presidential

act fon was required to improve program compliance with law.

One example of mismanagement and inappropriate activity
occurred when I was ordered by Dr. Robert Windom, the Assistant

Secretary of Health, to violate a department policy against

ERIC fa '.
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extending lapsed grants. The reason given me why it was correct
to extend expired grants was "Frequently, PHS extends budget
periods after the expiration of the project period."35 <This is
symptomatic of the disregard for strict enforcement of law and
regulation, particularly whea it pertains to anti-abortion

pollcies.

Those who ask that the National Family Planning Program be
cleaned up and the entanglement and taint of abortion be removed
from the program are often tagged as being "anti-family planning"
and "extremists". Bu€ it is those who promote and encourage the
entanglement of abortifon and abortion-related activities who are
doing an extreme disservice to the integrity of the National
Family Planning Program. Title X mu>! be enhanced so that it {s

a prograan of family planning services which:

encourages unmarried children to abstain fron

premarital sexual relations;

assists sexually active persons to utilize family
planning methods of their own choosing (whether natural

or artificial methods);

helps couples desiring children to achieve that goal

through infertility treatment services;

35 see Shoe, July 1, 1987 memo, attached.
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] supports adolescents and women with unintended

pregnancy in considering adoption;

[ assists pregnant women to have a healthy pregnancy aad

a healthy baby.

Only when Title X is purged of all activities and actions which
corrupt aud polson the program with abortion and abortion-related
activities will the National Family Planning Program be what
Congress enacted and only then will public confidence in the

program be restored.

El{lC 0
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ESTIMATES OF QD-SITING COF TITLE X CLINICS WITH ABCRTION SERVICES

GRANTEE/ PLANNED OTHER
DELEGATE ~ HOSPITAL ~ PARENIHXD  HEALTH  NON-PROFIT  TOTAL
REGIONS
1 6 0 6
n 9 5 16
111 4 5 10
v 2 3 5
v 4 2 6
VI 0 0 0
VII 1 3 4
VIIl 1 1 3
IX 18 12 34
X 0 0 1
1986 TOTALS 45 3 - 85
{1982 TOTALS 46 21 74)
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COMPARISON OF REFERRALS MADE BY TITLE X RECIPIENTS

Clinic type Records Abortion % Abortion
Raviewed Referrals! Referral

Public:
City/County 14 - -
County 13 2 15.4
County 50 1 2.0
County 50 10 20.0

Other nonprofit:
Planned Parenthood 50 15 30.0
Planned Parenthood 25 1 4.0
Planned Parenthood 50 5 10.0
Planned P "enthood 50 26 52.0
Planned Pa.enthood 50 21 42.0
Planned Parenthood 22 19 86.4
University 50 - -
University? - - -
Unlverslty3 - - -
Private 50 - -

Total 474 160 4,74

(Analysis based on data provided in "Summary of Referrals Made by
T tle X Recipients, GAO, page 19]

! Includes only recorded abortion referrals.
2 Clinic did not offer pregnancy counseling.

3 No client files reviewed--clinic did not have current
contract with title X grantee.
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é DEPARTMENT OF HEALTH & HUMAN SERVICES | Public Haslth Service

Office of the Asmstant Secretary

for Health
Washington DC 20201

10:00 A.M., June-30, 1987

MEMORANDUM TO DR. ROBERT éINDOH, ASSISTANT SECRETARY POR HEALTH

Prom: Jo Aon Gaspar
Deputy Assista ecretar
for Populatioo” Affairs

Subject: Reaponae to Your Memorandum of June 29, 1987 Regarding
Extansion of Eight Tratlanlng GCrants.

This morolng, I executed and transmitted notices of axtension for
& period of 60 days for six of the eight training granta wiich
have been uandar discussion since May 1. I did not, and can not,
act to extend the other two: Planned Parenthood Federation of
Americs sod Plaoned Parenthood of Wisconsin. To do so would not
be lawful.

I wast you to know that I did not take thts course of action
lightly. I do not lika aftuations io which I am forced to act ino
contradiction to the fastructions of ay superiors. Nevertheless,
this 1s the ooly course of action which the law and regulations
perait me to take, and I am further strengthened ia my resolve by
the knowledge that I am acting in full accord with the policties
a3« positions on abortiocon enunciated many times by my boss, and
yoars, Presié ot Reagan.

The law ‘— Section 1008 of the Public Health Servica Act-—-
states: "No funds appropriated under thia title shall be used in
prograns where abortion {a & aethod of family placniong.” This
has been interpreted by the HHS GCeneral Counsel as representiog a
fundamental programmatic aotipachy to abortion.

.

Departaental Toles -~ Grants Adminfistration Policies. Chapter
PHS.1: 1-05, entitled Exceptional Organizations —- atate that,
"eeoprogranm officials shall make every effort to i{dentify
exceptional organizations before a grant {s awarded, in
accordance with the provisions of this policy.”

These rules also state that, in the caae of advocacy
organizations, a category of exceptional organizatiocns, "...the
avarding agency shall formally assess the sensitive arecas,
incorporate jsppropriate ccntrols in the sward document, and
provide for close acnitoring and appropriate reporting.”

These rules also state that 1f certatn factors may result, %“the
option of not swarding the grant should be carefully considered.”
Among the factors listed in the ru’e are: "An advocacy
organization may be placed in 2 government sponsored position of

11"'\
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« '‘grest influence with persons of speclal vulnerability."” and, "A

ERIC
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casuse which conflicts with the purpose of the grant may be
facilitsted and given greater strength.”

I have been provided informastion which slleges that Planned
Parenthood Pederstion of America and Planned Parenthood of
Wisconsin have taken advocscy poaitiona regarding abortion. In
light of this informatiom, I have sought to follow the procesa
established in the Grants Management Rules: 1) determine whether
‘these organizations are indeed advocacy organizations, 2)
deteraine whether cheir advocacy, {f established, would result in

‘any of the factors such as those detailed in the Rules, snd 3)

determine vhat controls or ssfeguards would be appropriate to
impose. I proposed to performs this review before tsking any
action on extension in my memo to you JdJated May 1. You have
tefuaed on numerous occssions to permit me to proceed with such a
tevieu.

(I should point out that it is the opinioa of the Office of
General Counsel, expreased in your presence during s wmeeting in
your office on June 24, that there is no doubt that Planned
Parenthood Federstion of America and Planned Parenthood of
Wisconsin sre abortion sdvocacy organizations as advocscy
organizations are defined-in the Exceptional Organizations
Rules.)

I did not create the Exceptional Organization Rules; they have
been in existence for at least ten years. I have aerely tried to
enforce theam. In numerous discussions over the past six months, I
have argued to follow established Departmental Rules, and I have
been repeztedly instructed to 1ignore them so that Planned
Parenthood can be routinely and painlessly refunded. This I
csanot do.

I csnonot, in good conscience, awvard Federal grant funds without
being confident of the grantee organtization”s compliance with all
statutes, rules and regulations, particularly where the subject
of concern is abortion, - ich is singled out for pronibitive
sttention in the Title X . .tute.

If you really believe that there is no impropriety in funding
sbortion advocacy organizstions with Title X funds without even s
cursory review of their status under the Exceptional
Organtzations rule, you or Secretary Bowen can sign the awsrd
documents. If you do not wish to follow this course, the Deputy
Director or Grants Management Officer for the Office of
Population Affafrs could be ordered to sign.
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DEPARTMENT OF HEALTH & HUMAN SERVICES Puokc Heatn Service /

Msmorandum
cJL 1 oer

Director
Divisien of Grante end Contracts, ORM/OM

Extension of Title X Nurse Prectitionsr end Cenersl Ireining Grente
Chief Counsel, PHS

In sccordance with cur discuseion, {t is my understanding thae
conesideration is being given to extending certein Title X Nurse
Practitioner end Genersl Treining Grante sfter the axpirstion of the
project periods of thets grente.

You have inquired as to the diecretion the PHS hes to make such
exteneions subsequent o the sxpiretion of the project perioed.
Prequently, PHS extends budget psriods after the expirstion of the
budgst period. In many inetances, this occurs efter the expirstion of
the project pesriod. 1In thess ceses, the fesus date of the avard ie
subsequent to the expirstion of the budget or project period. The
effective dete ie elvays the day efter the sxpired perlod.

., You have slso requested sdvice ss to the wesning of the srctement
conta‘ned on page 7 of the PHS Crente Policy Statewent that "In no cese
vill such an excension be epproved efter the expirstion date of the
final budget period of the project period.” This stetemsnt epplise to
extensions requested by grant recipients. A resding of the prior
sentence in thg Crante Policy Stetement makes it cleer that the context
deels vith requests made by grant recipients. The etetement does not
limic che sbility of PHS to initfate end effect noncompeting extensions
8¢ contemplated by the preceding paregreph in the Grents Policy
Stetement vhich etetes thet “a mpeticive 108 of & budget
period or project period may slso be inttiated by PHS."

Conesquently, the sdninistrstive policies, including the Crente
Policy Stetement, which ere fssued by thie office would not preclude the
60-day temporery extensions which you have described to me.
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Mr. WAXMAN. Dr. Weed.

STATEMENT OF STAN E. WEED

Mr. Weep. My name is Stan E. Weed. My Ph.D. is in social psy-
chology from the University of Y ashington, with special emphasis
in research methodology, quantitative methods, and data analysis
in an applied research context I am the director of the Institute
for Research and Evaluation, a nonprofit research corporation
which focuses on social problems and policies related to adoles-
cents, particularly teen pregnancy, drug abuse, delinquency, et

s cetera.

Because of this focus, today’s hearing has particular interest to*
us since title X programs have been proffered as a solution to the
serious social and economic problems associated with teen pregnan-
cy. Title X, of course, addresses other issues, but our intent is to
speak to the legislation as it relates to teen pregnancy.

As an institute, we have engaged in extensive study and research
in the area of teen pregnancy, examined its social and psychologi-
cal dimensions, its causes and consequences, and the variety of pro-
¢rams and approaches offered as solutions. We have looked careful-

ly at family life and sex education approaches, family planning ap-
pr:gcllges, and the more broadly based “enhanced life option”
models.

Out of all of this, we suggest some basic criteria by which poten-
tial solutions, including this legislation, can be evaluated. Ulti-
mately, it is effective solutions that all of us are interested in. Solu-
tions to problems are like keys to locks. No matter how elegant
they are, no matter how well intended they are, no matter how
popular they are, if they don’t fit, they don’t work. We ask that
you consider the following as guaidelines for developing solutions
that fit the problems, that increase the probability of succeeding.
Briefly stated, these are as follows:

First, the solution should take into account the stages of emo-

tional, cognitive and social development of the adolescent popula-
tion. Many of our national and State policies and programs have
done this with respect to driving, voting, drinking, contractual rela-
tions, et cetera. All of these activities require a certain level of
adultlike judgment and responsibility that v/ill minimize risk to
self and others. This maturity is directly linked to developmental
capacity as well as experience.
———— Unfortunately, the title X approach for teen pregnancy was a
wiiolesale transition of adult relevant assumptions v an adolescent
population where those assumptions were not valid. The extension
of a program originally desigred to serve poor adult women into
the area of teen pregnancy prevention has been both simplistic and
overly narrow.

Second, the solution should take into account the significant fac-
‘ors and determinants of adolescent behavior, including their
future orientation, their sense of control over their own lives, their
belief and value systeins, et cetera. More broadly, their sense of
identify. Adolescent sexual activity and pregnancy rates are direct-
ly related to these internal, psychological dimensions as well as
their social context. By not taking these into account, our potential
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fﬁr succeeding is drastically reduced. Title X does not address
them.

Third, we must take into account the cultural norms and circum-
stances, and try to capitalize on the cultural deterrents to pregnan-
cy. As a recent report by the RAND Corp. emphasizes, teenage
women who become single mothers and those who avoid pregnancy
constitute a highly diverse po(fulation. The factors and determi-
nants of adolescent sexual and child-bearing behavior mentioned
above v considerably with that cultural diversity—Moore,
Simms and Betsey, 1986; Furstenberg, Brooks-Gunn, an Morgan,
1937. A single-minded, universal solution of contraceptive services
to teens has little hope of making a difference.

Fourth, we cannot not rely primarily on the educational/infor-
mational approach for changing sexual behavior. Numerous and
recent national studies have demonstrated the limitations of the
“informational” model as a solution to teen pregnancy. These pro-
grams increase knowledge, but have little direct impact on vaﬁm
and attitudes, actual sexual behavior,-use of birth control, and
teen-age pregnancy. Neither pregnancy education nor contracep-
tive education exerts any significant effect on the risk of premari-
tal pregnancy among sexually active teenagers.

On the whole, the latest and best research on sexuality education
as a deterrent to the problems of teen pregnancy and sexually
transmitted diseases indicates that sex education programs as they
now exist are not an effective solution. This does not suggest infor-
mation should not be used. It simply means we can’t rely on it to
solve the problem, and that it will most likely be helpful only in
the context of the other criteria we are proposing here.

Fifth, we cannot simply rely on the medical/technical solution of
contraception to solve the problems associated vsith adolescent sex-
uality. We have analyzed data for all 50 States and the District of
Columbia over a several year period to determine the net effective-
ness of family planning programs for teens. We used both cross-zec-
tional and longitudinal data, and controlled ifor other correlates of
teen pregnancy such as poverty, urbanization, mobility, race, prior
fertility, et cetera. We found that rather than the predicted reduc-
tion of 200 to 300 pregnancies per 1,000 additional teen family
planning clients, there wer:. between 40 and 90 more pregnancies,
depending on the year.

We did observe fewer births per thousand clients, but also found
about 120 more abortions per 1,000 teen clients. The reduction in
the birth rate was due not to a reduction in th~ initial occurrence
of preﬁnancy, but to more frequent terminat.on of pregnancy

through abortion—Oisen and Weed, 1986; Weed and Olsen, 1986.

Researchers from the Alan Guttmacher Institute in New Yo.k
have also found, using similer data, that family planning enroll-
ment rates were associated with lower birth rates, but higher abor-
tion and pregnancy rates. The program assumption that increased
availability and accessibility of contraceptive services and counsel-
ing would reduce the rate of teenage pregnancy is simply not valid.
There is no basis to support the claim of 800,000 averted pregnan-
cies per year.

Sixth, the intervention should focus at the earliest stages of the
problem behavior. Family plarning providers have explained the

14, .
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program failure by pointing out that teens have usually been sexu-
ally active for about a year before they ever come in for services.
Our point would be not to encourage contraception at earlier ages,
because the developmental capacity limitations mentioned above
would simply be greater, and contraceptive failure would increase.

Rather, we would argue for preventive strategies that would
delay sexual involvement and experimentation. The AIDS crisis
has certainly provided significant incentive for prevention at the
earlier stages. Current demonstration programs strengly indicate
that it is possible.

Seventh, the approach should be broadly based so that the signif-
icant agencies and institutions can provide a mutually reinforced
and integrated approach. In particular, it would facilitate the sig-
nificant and meaningful involvement of parents in the critical
events and developmental processes of their children.

A coordinated approach is needed which recognizes the existing
and potential impact of a variety of sources of influence in young
person’s life. Schools, youth services organizations, and other agen-
cies and institutions need to work together in a concerted effort
and with a common goal. Without such integration, we should not
be surprised to see both wasteful duplication, and significant gaps
in essential services as well as ineffective or counterproductive pro-
grams.

The potential contribution of parents and families is a much ig-
nored resource in teen pregnancy prevention efforts. It is time for
those who profess an interest in parental involvement to seriously
consider ways to incorporate parental interests and prerogatives
into their programs. Every area of research that has looked at ado-
lescent’s acquisition of citizenship, productivity, responsibility, and
achievement has identified the major and significant contribution
of parental involvement and parental factors. Ignoring, dismissing,
or minimizing the role of parents should no longer be tolerated.

Finally, it is essential to assess policy and program effectiveness.
The persistence of social problems in the face of continuous fund-
ing of social programs requires that we determine what works and
what doesn’t. If it doesn’t work, why not? If it does work, is it cosi-
effective? Independent and objective evaluation of expensive gov-
ernment programs is a matter of fiscal responsibility and govern-
mental integrity.

In conclusion, the more of these guidelines and factors that we
can incorporate into our policies and programs, the more effective
and lasting our solutions to the teenage pregnancy problem will be.
Unfortunately, the legislation under review here today does not in-
corporate them adequately, if at all. Whatever title X may do for
other segments of the population, what it does not do is contribute
to the net solution of teenage pregnancy.

We can ill afford to go another 15 years on the premise that we
have a solution that simply needs more money and more time.
There is now a substantial body of evidence that was not available
to us when title X was initially launched that argues for alterna-
tive approaches to teenage pregnancy prevention. These alternative
app.'oaches would incorporate the above mentioned guidelines. We
need solutions that both work and fit.
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Our recommendation would be to reassign the one-third portion
for the title X funds currently used for teenage clients and estab-
lish a new and different program in line with the criteria listed
above that has promise for solving the problem. A second recom-
mendation would be to evaluate more systematically and more ob-
Jectively, from independent sources, not only this new thrust but
the existing title X programs that have operated on untested as-
sumptions.
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Mr. WaxMAN. Mr. Schwartz.

STATEMENT OF MICHAEL SCHWARTZ

Mr. ScewarTz. While Americans are bitterly divided over the le-
gality of abortion, one point on which virtually everyone agrees is
that it is better to prevent unwanted pregnancies than to end them
through abortion. As a matter of public policy, government agen-
cies and grantees offer family planning services to all who want
them as a means of reducing the need for abortion. Teenagers have
been a primary target of these programs.

The rapidly increasing rates of pregnancy, abortion and out-of-
wedlock births among teenagers have generated widespread public
alarm over unwanted teenage pregnancy. The response has been
more intensive efforts to involve teenagers in family planning pro-
grams.

In 1970, there were approximately 330,000 family planning clinic
clients under the age of 20. Vigorous promotion of clinic programs
for teenagers by Federal, State, and local agencies boosted enroll-
ment rapidly throughout the 1970’s so that by 1980, teenage enroll-
ment in clinic programs peaked at 1.7 million. Despite declines in
the teenage population since then, clinic enrollment. among teen-
agers still stands above 1.5 million.

The fivefold expansion of clinic programs for teenagers was
clearly the major fector in the increase in contraceptive use ob-
served by Kantner and Zelnik in their three NIH-funded surveys of
sexual activity, contraception and pregnancy among American
teenagers in 1971, 1976, and 1979.

In their 1971 survey, Kantner and Zelnick found that fewer than
20 percent of sexually active teenagers were always-users of contra-
ception. Fewer than half had used a contraceptive st last inter-
course and fewer than one-seventh used medical methods of contra-
ception, the most popular methods being condoms and withdrawal.
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Five years later, after Federal family planning efforts had been
geared up, they found that more than 30 percent of the sexually
active teenagers were always-users; almost two-thirds had used a
contraceptive the last time they had intercourse; and one-third
were users of medic:.] methods. By 1976, oral ‘ontraceptives had
become the most popular method of contraception among teen-

agers.

In light of this significant qualitative and quantitative increase
in contraceptive use among teenagers, it cannot be doubted that
the family planning clinic programs had achieved their initial goal
of promoting more widespread use of contraception by sexually-
active teenagers.

Yet, as “Family Planning Perspectives” r _fully reported in
1980, “Most teenagers are using contraceptives and using them
more consistently than ever before. Yet the number and rate of
premarital adolescent pregnancies continues to rise.”

The increase in teenage out-of-wedlock pregnancy during the
1970’s was enormous. The combined number of abortions and out-
of-wedlock births amo teenagers nearly tripied during the
decade, even as the number of teenagers enrolled in family plan-
ning clinic programs increased fivefold.

e evident failure of the clinic programs to stem the increase in
gremarital teen pregnancy brougnt forth strong criticism of the
amily planning program. At a 1981 Senate hearing, opponents of
the program noted that clinic expansion was associated with higher
rather than lower teen pregnancy rates. This effect, they argued,
was due to (a) the relatively high pregnancy rate among teenage
contraceptive users, a pregnancy rate actually higher than the rate
of unintended pregnancy in the overall teenage population, and (b)
the far higher rates of sexual activity among teenagers which, they
claimed, had actually be caused in part by the clinic programs
themselves, vnrough their implied approval of premarital inter-
course.

In support of this view, opponents of the programs cited the close
corrclation between rates of increase in expenditures and enroll-
ment of tecaagers in the clinic programs and the rate of increese
in premarital pregnancy among teenagers; and the observati: :
that the proportion of sexually active teenagers who b¢:ame pre-
maritally pregnant remained remarkably consistent—at approxi-
mately 30 percent, despite the acknowledged increases in contra-
ceptive use.

Defenders of the programs responded to this criticism by accus-
ing their attackers of a post hoc ergo propter hoc fallacy. It was
true, they acknowledged, that premarital pregnancy was increas-
ing, but those increases might have been far more rapid without
the family planning clinic programs.

Kantner and Zelnik had made a crude attempt to estimate the
~uantitative impact of famil gllanning programs on teenage preg-
nancy raves. They multiplied the pregnancy rate of sexually-active
never-ugers of contraccption by the entire sexually active teenage
population to determine the hypothetical total of teen pregnancies
if no contraceptive programs existed.

From this figure, they subtracted the actual number of teen
pregnancies in 1976 and concluded that some 680,000 teen pregnan-
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cies had been averted through contraceptive use in that year. Re-
versing the same procedure, they multiplied the pregnancy rate oi
always-users of contraception by the same estimated total of sexu-
ally active teenagers, and concluded that if all of those teenagers
had been always-users of contraception, an additional 313,000 preg-
nancies might have been averted.

These facile computations did serve to illustrate the uncontested
int that sexually active teenagers were four w five times less
ely to get pregnant if they always used contraception than if
they never used contraception. As a realistic assessment of the
impact of family planning programs on teenage pregnancy, howev-
er, they were vulnerable to the charge that they failed to account
for the major argument of program opponents; namely, that the
programs themselves had an impact on the rate of premarital
sexual activity among teenagers.

A more sophisticated defense of the effectiveness of the programs
was needed, and it was supplied in a 1981 study by Forrest, Herma-
lin, and Henshaw for the Alan Guttmacher Institute. These re-
searchers carried out a multivariate correlation analysis between
teenage enrollment in family planning clinic programs and the
teenage birth rate in selected counties. Using five distinct regres-
sion models, they ultimately determined that in 1976 the effect of
the enrollment of 1,000 teenagers in family planning clinics was a
reduction in the number of births to teenagers by 94. The total
number of births averted as a result of the clinic programs in 1976
was estimated, on this basis, at 119,000.

The methodology of the AGI research team in reaching this
figure is open to serious question. Of the five regression models
they used, only one yielded results highly favorable to the pro-
grams, and this one applied the rate of sexual activity—the very
point of controversy—as a control variable.

Moreover, since sexual activity could not be measured directly, it
was estimated, in part, on the basis of the birth rate. Consequently,
their adjusted birth rates were adjusted, in part, by the birth rates
themselves. This was only the beginning of the mathematical diffi-
culties connected with this AGI report.

The authors went on to note that live births represented on'y a
portion of the total number of unwanted pregrancies that occurred
among teenagers. In 1976, only 36 percent of umatended teenager
pregnancies ended in live birth. Therefore, reasoned the AGI re-
search team, the live births averted by the family planning clinic
programs must represent a similar number of the total proportion
of unwanted teenage pregnancies averted by those programs. Based
on that assumption, they estimated that family planning clinic pro-
grams were responsible for averting 172,000 abortions and a tc.al
of 331,000 pregnancies in 1976.

Extrapolating these results through the erntire decade, the re-
searchers claimed that nearly 1 million births and 1.4 million abor-
tions had been averted as a result of the family planning clinic pro-

ams.
nghese results were widely cited as evidence of the effectiveuess of
the programs. Despite the continuing increase in the ac*ual rate
and number of out-of-wedlock »regnancies among teenagers, there
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was plausible mathematical support for the contention that the sit-
uation would be even worse if not for the family planning clinics.

The AGI results were not universally accepted. For one thing,
the researchers made no distinction between marital births and
out-of-wedlock births, even though the demographic trend of the
1970’s showed that these two categories of births were moving in
contrary directions. Out-of-wedlock births to teenage mothers iad
steadily increased during the decade, rising from 190,000 in 1970 to
260, in 1980. This increase was more than offset by the steady
decline in births to married women under the age of 20, from
450,000 to 280,000.

This reduction in the number of births to married women was
the result of two major factors: an increase in the average age of
marriage, which reduced the pool of married teenagers, and the

eneral decrease in fertility among married women. The birth rate
or t}.ose married under 20 declined at approximately the same
rate as that of older married women, but the net effect of this
sharp decline in marital births to teenage mothers was to offset the
increase in out-of-wedlock births to teenagers.

On balance, teenagers gave birth to far fewer babies in 1980 than
in 1970, but this fact tended to disguise the actual increase in those
out-of-wedlock births which constitute a serious social problem. If
the AGI study had distinguished between marital and nonmarita)
births, the results would have shown a worsening rather than a im-
provement in the situation.

A more serious criticisin was that averted births was an inad-
equate basis for inferring averted pregnancies or ghortions. A ma-
jority of unintended teen pregnancies ended in abortion, and abor-
tion was obviously a major factor in avertinf births in this age
group. But while an abortion can avert one live birth, it cannot
also avert 14 abortions. The irony of the AGI analysis is that it
inferred averted abortions from birth statistics that were them-
selves depressed by higher abortion rates.

The earlier criticism of the effectiveness of the programs, based
on the continuing increases in abortion and out-of-wedlock birth
rates among teenagers, was not conclusive because it failed to es-
tablish a casual link between clinic enrollment and lower birth
rates was at least equally inconclusive. Even leaving aside the
problematic character of the allegedly averted live births, the infer-
e:lc'?i from averted births to averted pregnancies is painfully in-
valid.

A newly released study by Stan Weed and Joseph Olsen of the
independent Institute for Research and Evaluation breaks this im-

. Weed and Olsen used essentially the same sort of multivar-
late reﬁression analysis employed by Forrest, Hermalin and Hen- -
shaw. But they gathered statistics from all 50 States and the Dis-
trict of Columbia, instead of merely from selected counties. And, in-
stead of relying on mathematically shaky inferences of how many
abortions must have been averted as a resu't of a certain number
of averted births, they calculated the correlations of clinic enroll-
ment with abortions and pregnancy as well as with live births.

Weed snd Olsen, like the AGI research team, did not distinguish
between marital and nonmarital pregnancies and births. This is so,
in part, because many of the data-collecting agencies do not so dis-
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tinguish, and in part because Weed and Olsen wished to replicate,
as closely as possible, the methodology of the earlier researchers.
Consequently, their study is open to the same criticism as the AGI
study in this reeqect It cannot be determined with certainty, but it
is highly probable, on the basis of the contrary trends of marital
and nonmarital births among teenagers, that this conflation of the
marital and non-marital statistics tend to exaggerate the positive
m&ct of the clinic programs in both studies.

e Weed-Olsen study agreed with the AGI analysis in finding a
relationshig between clinic enrollment and lower teen birth rates,
although they generally found a smaller magnitude of birth reduc-
tion than the earlier study had. For 1980, for example, Forrest,
Hermalin, and Henshaw estimated that 79 births were averted for
every 1,000 teenagers enrolled in family planning clinic programs.
for that same year, but using statistics from the entire Nation,
wetsd and Olsen calculated 77 averted births per 1,000 clinic cli-
ents.

> 1978 the disparity between the two studies wus even greater,
with the AGI researchers projecting 10! averted births per 1,000
teenage clients, and Weed and Olsen finding only 40 per 1,000.

Nonetheless, both studies conclude that clinic enrollment is asso-
ciated with lower teenage birth rates, despite their differences in
estimating the magnitude of those reductions. With this agree-
ment, however, the similarity between the two studies ends. Weed
and Olsen confront with hard data the inferences of the AGI team
regarding allegedly averted abortions among teenagers as a result
of clinic enrollment.

Where the AGI researchers had projected 146 fewer abortions
per 1,000 clinic enrollees in 1978, Weed and Olsen found 130 more
abortions. For 1980, the AGI team had projected 169 fewer abor-
tions, but Weed and Olsen found 123 me- e abortions.

These are dramatic differences, pointing to absolutely contradic-
tory conclusions. If the AGI analysis is to be believed, then family
planning clinic enrollment is associated with substantially reduced
abortion rates. The AGI researchers go so far as to make the claim
that clinic programs have actually averted millions of abortions.
But they make this claim without counting a single abortion, with-
out maiing the slightest effort to determine whether the lower
birth rates which they had noted were a cause or an effect of
changes in the abortion rates.

Weed and Olsen’s estimates were based on actual calculations of
correlations between clinic enrollment and abortions, not on mere
inferences from averted births. They demonstrate conclusively that
all of the reduction in births to teenage mothers associated with
cliniz enrollment are the result of the higher abortion rates associ-
ated with clinic enrollment. Not only that, but the increase in teen-
age abortion rates associated with clinic enrollment is so large that
it points to an actual increase in the teen pregnancy rates associat-
ed with clinic enrollment. Weed and Olsen have demonstrated that
ia)box};téon has been a cause and not an effect of averted teenage

irths.

What do these resul.s say about the effectiveness of family plan-
ning clinic programs in reducing the level of unintended pregnan-
cies among teenagers, which, after all, is their objective?
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In both 1973 and 1980, according to the AGI projections, family
planning clinic programs were responsible for averting 282 preg-
nancies for every 1,000 teenagers snrolled. On the basis of those
projections, the &rggrams reduced the number of teen abortions by
upwards of 200,000 a year. These would be impressive accomplish-
ments—but the Weed-Olsen study shows that they are = 1y illu-

sory.

According to the findings of Weed and Olsen, family planning
clinic enrollment was actually associated with an increase rather
than a reduction of teenage pregnancy. They found 95 additional
pregnancies per 1,000 teenage clinic clients in 1978 and 42 addition-
al Kregnancies per 1,000 in 1980.

ccording to the findings of Weed and Olsen, the enrollment of
teenagers in family planning clinics is associated with lower teen
birth rates, but not with lower pregnancy rates. All of the reduc-
tion in the birth rates is attributable to the substantially higher
abortion rates, while the rate of pregnancy among teenagers is ac-
tually found to increase in connection with family planning clinic
enroliment.

The implication of this analysis is that family planning clinics do
not reduce pregnancy rates among teenagers, but tend to increase
those rates. Weed and Olsen do not speculate on the reason for this
anomalous effect, because their study was empirical. But their find-
ings do lend support to the argument of earlier critics that the ex-
istence of these programs tends to elevate rates of premarital
sexual activity among teenagers, thereby exposing more teenagers
to the risk of pregnancy.

Even more significant is the startling increase in ‘eenage abor-
tions which Weed and Olsen found to he associated with clinic en-
rollment. It is clear that the reductions in teen birth rates associat-
ed witk family planning clinic enrollment are not primarily the
result of avertec{ pregnancies but of substantially increased abor-
tion rates.

According to the findings of Weed and Olsen, the major impact
of family planning clinics among their teenage clients is not to
reduce the pregnancy rate but to reduce the rate of continuation
for pregnancies, that is, to increase the abortion rate. This effect is
so substantial that nearly half the abortions performed on teen-
agers can be attributed to the impact of family planning clinics.

Supporters of family planning clinics have depended on the
claim that the services of these clinics reduce the need for abor-
tions among teenagers. But Weed and Olsen have demonstrated
that precisely the opposite effect i= produced by the clinic pro-
grams. Far from reducing the demand for abortion, they create a
market for abortion among teenagers by leading to higher pregnan-
cy rates and by discouraging continuation of pregnancies.

If family planning clinic programs did not serve teenagers, there
would be approximately 125 fewer abortions annually for every
1,000 teenagers currently enrolled. The number of abortions would
decline by about 200,000 a year.

Weed and Olsen do not speculate on the cause of the higher teen

regnancy rates associated with family planning clinic enrollment.
g‘he matter is not really a nystery, however. Several factors can be
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_isolated from the current literature on the subject which explain
wlg the programs do not yield the desired effects.

irst, contraceptive use reduces, but does not eliminate, the like-
lihood of pregnancy among teenagers. According to a life-table de-
veloped from the 1976 data of Kantner and Zelnik, sexually active
{eenagers who never used a contraceptive method have a 48.6 per-
cent chance of becoming pregnant within: 1 year of their first inter-
course, and a 65.9 chance of becoming pregnant within 2 years.
Among those who used a medical method of contraception, the
pr:ﬁilnancy rate within 1 year of first intercourse is 7.9 percent and
within  years it is 13.6 percent.

Thus, even if all never-users became users of medical methods of
contraception, there would still be about one-fifth as many preg-
nancies. This, however, is a comparison between two extremes—
those who are sexually active but never use any form of contrace
tion and those who used the best contraception available. Real-life
behavior generally falls between these two extremes. The actual
experience of sexually active teenagers in 1976 is that 22.2 percent
became pregnant within 1 year of first intercourse, and 34.8 per-
cent within 2 years. This means that if all scxually active teen-
agers used medical methods of contraception, the pregnancy rate
would stil) be one-third to one-half as high as it currently is among
sexually active teenagers.

Contraception is certainly not totally ineffective. A woman is less
likely to become pregnant while using contraception than she is if
she experiences unprotected intercourse. But a reduction of the
possibility of pregnancy is a far cry from the elimination of that
possibility, so far that a substantial majority of unintended preg-
nancies among teenagers occur among contraceptive users, and
about one-third of those pregnancies occur while a contraceptive is
being used.

Thus, the alternative “protected or pregnant” is simply not valid.
A substantial percentage of those young women who think they are
protected, almost one-fourth within a year, become pregnant

anyway.

g;ond, enrollment in a family planning <linic program does not
necessarily translate into regular contraceptive use among teen-
agers. A study conducted in 1980 and 1981, involving 445 adoles-
cent cliep’s at nine federally funded family planning clinics in the
Philadelphia area, found that at the end of 15 months, only 82 per-
cent of the responding clients were currently using contraception,
but only 43 percent had been alwaKs-users during that time period.

In addition, about one-third of the initial sample was lost to fol-
lowup, so the actual contraceptive continuation rate for the entire
sample may have been lower. The researchers were able to identify
certain factors associated with higher continuation rates. Among
these were age, high academic performance, and greater frequency
of intercourse.

Third, family planning clinic enroliment and contraceptive use
are associated with more frequent intercourse. This has been noted
repeatedly in stuaies of adult and adolescent women. In one survey
of teenage clients at a large Michigan family planning clinic, for
instance, the average frequency of intercourse increased by more
than 50 perceat within 1 year of clinic enrollment.
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If the risk of pregnancy over a given period of time is understood
as the product of the pregnancy risk at each act of intercourse
times the frequency of intercourse, it will be seen that this increase
in the frequency of intercourse tends to diminish the positive effect
of contraceptive use.

For the overwhelming majority of teenage girls, :heir first act of
intercourse is unplanned and regretted. It is typically followed by a
stage of denial and by a fairly long lapse of time between first and
second intercourse, for those who experience intercourse a second
time. Kantner and Zelnik found in 1976 that 14 percent of all the
teenage women classified as sexually active; that is, nonvirgin, had
experienced intercourse only once.

averag?, this lagse of time is 3 mouths, although it is longer
for younger girls and shorter for older ones. According to Con-
stance Lindemann, one of the objectives of a family planning coun-
selor in dealing with a new teenage client is to help the client over-
come her feelings of guilt and ambivalence about her sexual activi-
ty. Eliminating such feelings is a motivation to more conscientious
contraceptive use. But it is also, inevitably, a motivation for more
frequent intercourse.

Fourth, clinic enrollment tends to discourage secondary virginity.
There seems to be an insufficient appreciation of the fact that
sexual activity is not an addictive behavior, and that many young
women who are not virgins may not be currently sexually active,
and hence not at risk ot pregnancy. In the Philadelphia study, one
of the reasons cited for contraceptive discontinuation was- the
breakup of a steady relationship or some other factor leading to a
temporary or permanent discontinuation of sexual activity This is
not an uncommon phenomenon, although it has not received de-
tailed scholarly study.

In Kantner and Zelnik’s 1976 study, half the sexually active
women had not experienced intercourse in the month preceding
their interview. Presumably, a substantial proportion of these
young women had no intention of having intercourse again until
they were much older. They had resolved their feelings of guilt and
ambivalence through a decision not to resime a sexually active be-
havior pattern. Although they were categorized as sexually active,
they were at zero risk of pregnancy until such time as they re-
sumed sexual activity.

This factor is the most likely explanation for the surprising low
pregnancy rate among nonusers of contraception, especially in the
second year after first intcrcourse. If all noncontraceptors had
intercourse as frequently as contraceptive users, their pregnancy
rate within 1 year would probably be over 80 percent. Infrequent
intercourse and secondary virginity contribute significantly to hold-
ing down pregnancy rates among unmarried teenagers, perhaps as
much as contraceptive use does. Yet this is a safety factor which is
not enhanced, but counteracted by the activities of family planning
clinics.

As a consequence of these four factors, which work to offset the
anticipated reductions in pregnancy rates produced by improved
contraceptive use, the proportion of sexually active teenagers who
have experienced a pregnancy has remained remarkably steady at
about 30 percent. In four separate, large-scale studies of teenage
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sexual behavior and contraceptive use from 1971 to 1982, the pro-
portion of sexually active teenagers who had experienced a preg-
nancy never deviated by more than 2.5 percent from this 30 per-
cent figure. This consistency is especially striking in view of the
sharp ¢ es in the rates of sexual activity and of contraceptive
use re in those same studies.

On balance, then, efforts to improve contraceptive use among
teenagers have simplg; been a wash with respect to reducing preg-
nancy rates among those who are sexually active. For every step
forward in reducing teenage pregnancy through more widespread,
more reguiar and more sophisticated contraceptive use, there has
been an equivalent step backwards due to more frequent inter-
course and the high rate of contraceptive failure.

But the programs have not been neutral in their impact on the
overall levels of premaritai teenage pregnancy.

The proportion of births to teenage mothers that are out-of-wed-
lock has increased enormously. The Center for Disease Control esti-
mate that 46,000 abortions were performed on ieenagers in 1970.
The Alan Guttmacher Institute estimates a figure about twice as
high. By 1980, the number of abortions performed on teenagers had
peaked at nearly 450,000, and it has remained over 400,000 ever
since.

Yet it would not be precisely correct to say there has been a
great increase in teenage pregnancy during this period. The overall
teen pregnancy rate increased only modestly since 1970. But there
has geen a tremendous increase in out-of-wedlock pregnancy
among teenagers, up from about 300,000 in 1970 to more than
750,000 by 1980. This is the social prcblem that has been identified
as teen pregnancy.

Those pregnancies that result in a marital birth to a woman
under 20 are simply not a problem for the public. They are declin-
ing in frequency and, in any case, do not represent a pathological
social situation. Pregnancies that end in out-of-wedlock births or in
abortions are a prcblem, at any age, and the gigantic increase in
this social pathology among teenagers is cause for concern.

The increase in premarital pregnancy among teenagers is obvi-
ously a result of an increase in premarital sexual activity. Such a
complex phenomenon cannot be attributed to any one single cause,
but one factor which clearly emeryes as a contributing cause has
been the more widespread availability of family planning services
for unmarried teenagers. The following chart illustrates tl.e corre-
lation between family planning clinic enrollment and sexuai activi-
ty and its consequences among teenagers.

Obviously, the cause of the increases and decreases in the total
numbers of out-of-wedlock pregnancies and births and abortions is
the proportion of unmarried teenagers who are sexually active. A
more significant question is whether the rate of sexual activity is a
cause or consequence of the enrollment of teenagers in family plan-
ning clinic programs.

Throughout the 1970’s there was a steady and sharp increase in
both of these measures, followed by a slight decline in the early
1980’s. But the decline in family planning clinic enrollment was
not a response to a reduced demand for such services produced by a
decline in the rate of sexual activity. The cause of the enrollment

152




149

decline was a reduction in the funding of title X, from $161.7 mil-
lion in fiscal year 1981 to $124.2 million in fiscal year 1982. This
strongly suggests that declines in clinic enroliment of teenagers
causes declines in the rate of sexual activity, rather than vice-
versa. This suggestion is reinforced by the differences in the age-
specific rates of sexual activity between 1979 and 1982.

The reduction in the rate of sexual activity was more pronounced
in younger age cohorts than in older. An obvious reason for this is
that high levels of sexual activity had already been established
within the older age cohorts who had been exposed to the impact of
larger fan.ily planning programs. The age-specific rates of sexual
activity among younger teenagers in 1982 were very close to those
of 1976, when the level of family planning clinic enrollment was
approximately the same as it was in 1982

If the funding levels of family planning programs had remained
the same or declined further after 1983, instead of increasing
again, it is likely that the number of out-of-wedlock pregnancies,
births and abortions would have continued to decline instead of
inching back upwards, as the reductions in clinic enrollment would
have had time to effect a substantial reducticn in the rate of pre-
marital sexual activity.

These observations agree with those of Weed and Olsen. In-
creased funding of family planning programs produces higher
levels of enrollment arnong teenagers, which produces higher levels
of sexual activity among unmarried feenagers, which produces
higher rates of jut-of-wedlock pregrancy, which leads to higher
totals of abortions and out-of-wedlock births. On the other hand, re-
ductions of funding in family planning programs produce lower en-
rollment among teenagers, which lead to lower rates of premarital
se;lu:l activity, and hence lower abortion and out-of-wedlock birth
totals.

This conclusion seems paradoxical in view of the purpose of
family planning programs; namely, to reduce the levels of unin-
tended pregnancy through improved contraceptive use. But is has
already been observed that changes in contraceptive practice do
not have a significant impact on the percentage of sexually active
teenagers who become pregnant. Since the other effect of increased
funding of family planning programs is to increase the percentage
of teenagers who are sexually active, and hence at risk of pregnan-
cy, it follows that increases in family planning expenditures lead to
increases rather than decreases in the unintended teen pregnancies
they are intended to reduce.

Mr. WaxmanN. Thank you.

Mr. Glasnow.

STATEMENT OF RICHARD GLASNOW

Mr. Grasnow. I am Richard Glasnow, director of education for
the National Right to Life Committee [NRLC].

The National Right to Life Committee is the Nation’s major pro-
life organization. We represent about 2,500 local prolife chapters.
We are advocates for those innucent luman beings whose right to

life is threatened by abortion, infanticide, or euthanasia.
< -
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NRLC and its affiliates take no positioi: whatever on contracep-
tion, properly so-called. Qur members have views that run the
gamut on the issue of contraception. We recognize, however. that
title X is currently a major source of funds for certain organiza
tions which treat abortion as simply one birth-control option
among many.

has many concerns with the way that title X has been im-
plemented over the years. Most of those concerns will be addressed
by other witnesses here today. Therefore, I shall concentrate on
two new concerns about the proposel amendments to title X in
H.R. 3769, which would promote abortion in two ways: funding of
socalled school-based clinics, and research and development of
zggrtion-causing drugs and devices, such as the abortion pill, RU

School-based clinics promote abortion counseling and referrals,
pro-abortion education and abortion pills.

First, section 5 of H.R. 3769 to fund a “grant program with re-
spect to information and education” is clearly intended to pour
Federal title X dollars into school-based clini :s [SBC’s]. The connec-
tion between the proposed amendments to title X and SBC’s was
acknowledged last July by a spokesman for the pro-abortion Na-
tional Family Planning and Reproductive Health Association—the
trade association and lobbying arm of the family planning indus-
try.

In a story in the Washington Post on Wednesday, July 29, 1987,
Scott Swirling, executive director of the association, stated that the
bill would indeed fund school-based clinics. His exact words were:
“It is not the case that new research money would be going to
abortion-causing drugs, nor is the bill intended solely to fund
school-based clinics.”

H.R. 3769 would authorize title X funding for SBC’s, and if a SBC
received any title X funds, the staff would be required—under tke
present guidelines governing recipient policies—to provide abortion
counseling and referrals behind parents’ backs, een over the objec-
tions of local oificials.

Unfortunately, many policymakers and members of the public
have unthinkingly accepted claims that SBC’s do not promote abor-
tion. Nlustrative of the assurances routinely given the public was
the statement that appeared in the Los Angeles Daily News attrib-
uted to Jackie Goldberg, the Los Angeles school board member who
coauthored the proposal which established two clirics. “We don’t
intend to have an abortion referral service in the clinic,” she said.
“It’s really sad how a good idea can be ruined by going around and
yelling abortion,” she lamented.

These claims are at best half-truths. Clinic supporters recognized
several years ago that their pro-abortion policies and activities
posed a potentially significant public relations problem. In an im-
portant article published in March 1985 summarizing SBC activi-
ties, Joy Dryfoos observed that “the issue of abortion is frequently
fin in these clinics.” This choice of words and the description
of SBC policies found earlier in her article would alert the reader
that SBC staff members are indeed amploying a “subtle and tactful
strategy”’—to quote the dictionary definition of “finesse.” By being
less than candid, SBC proponents were able to achieve their objec-
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tive of arranging for abortions without arousing the indignation of
either the parents or community.

The careful reader will find in the speeches and publications of

BC proponents explaining clinic activities clear evidence that
SBC’s currently encourage abortion in two ways. First, school-based
clinics exploit the authority of the schools to funnel a captive clien-
tele of pregnant teens into abortion mills without parental knowl-
edge or consent. Second, clinic staff members teach pro-abortion
“sex education.”

In addition, the widespread establishment of SBC’s could have
dangerous future implications. Critics fear that if SBC advocates
are successful in carrying out their plans to open clinics thrcugh-
out the country, the facilities could become distribution centers for
the abortion pill, RU 486, if it eventually reaches the market in the
United States. )

The Frincipal prolife objection to school-based clinics is that they
counsel and refer pregnant girls for abortions. In this section, we
will explain what those terms mean. We will also offer evidence
from speeches and publications by leading SBC advocates and staff
members to demonstrate how school clinics, either openly or cov-
ertly counsel and refer for abortions.

Another term figuring prominently in this discussion is “per-
forming” or “providing” abortion which means the intentional kill-
ing of the unborn child either by dismembering the baby b:- sharp
instruments or by injecting toxic chemicals. At this writing, no
school-based clinic performs abortions. However, some organiza-
tions which sporsor school-based clinics do. For example, the St.
Paul-Ramsey Hospital Center in St. Pavl, MN, which operated sev-
eral of the most widely emulated SBC's from 1973 through 1986,
performs both first and second-trimester abortions.

Defining counseling and referral: Defining terms is an essential
first step1 this controversial public policy debate because the SBC
advocates will sometimes give an erroneous impression of what
services a clinic is performing by twisting the usual meaning of
words, especially the terms “counsel” and “refer.”

“Counseling” by SBC’s means informing the pregnant girl about
her “legal options,” abortion or birth, and assisting her in making
a decision about what course of action to take. Counseling is usual-
ly conducted in conjunction with a laboratory test and a physical
examination to confirm pregnancy (U.S. Department of Health and
Human Services 1981; 3,10,12,13).

One of the key pieces of information provided to a pregnant girl
during counseling is the fact that she has the constitutionally pro-
tected right to obtain an abortion without her parents’ knowledge
cr consent. While some States require nominal parental notifica-
tion or consent, the U.S. Snpreme Court has ruled that the girl can
bypass her parents by going }sefore a judge. (Morrissey 1986, 68-69.)

BC staff members either counsel pregnant girls in their own
clinic, or if prohibited from so doing, refer the teens to an outside
organization who will counsel the girl, including telling her about
the option of abortion.

“Referral,” thus, describes the process of sending the girl to an
agency outside of the school to obtain services that th. SBC does
not provide. (U.S. Department of Health and Human Services 1981,
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7-8, 13). The staff refers the girls out when the SBC either does not
want to provide a certain service itself—such as performing abo:-
tions—or is prohibited from providing a service—such as being in-
volved with abortion-related activities.

In addition to referring for counseling, SBC’s also refer for abor-
tions—either directly or indirectly. When the rules permit, SBC’s
will refer pregnant teenage girls directly to an abortion provider in
the community. Right-to-life advocates usually connect the word
“referral” solely with this type of activity since the national family
planning industry operates in this way. This referral might consist
of giving the girl the name and location of the abortionist, direc-
tions to the office, the hours of operation, and information about
possible sources of funding for the abortion, such as Medicaid or
loans.

An example of this appeared in a story in the New York Times
on October 15, 1986. It explained how Fran Combe, the resident
nurse practitioner in the clinic located in Martin Luther King, Jr.
High School in Manhattan, made seven abortion referrals during
one school year (Perlez 1986). According to the Times, 5 of the 10
girls who were found to be pregnant at Combe’s clinic had abor-
tions at the Eastern Women’s Center, the abortion clinic at 14 East
60th Street that she most frequently recommends. Combe also di-
rected two other pregnant girls to another abortion facility. The re-
maining three young women had their babies.

The seccnd scenario occurs when the SBC staff is prevented by
regulations or school policies from offering counseling and direct
referrals to abortionists. In this case, they arrange what we will
cali an “indirect” referral for those aburtion-related services. The
school clinic circumvents the restrictions by sending the pregnant
girl to an agency outside of the school, which is not governed by
the same restrictions, such as the local Planned Parenthood, city or
State public health clinic, or public hospital. There she could
obtain a confidential pregnancy test, counseling about avortion,
and another referral by the community-based agency to an abor-
tionist—an abortion provider. As we shall see, SBC staff have per-
suaded themselves that this type of indirect referral does not vio-
1ate school or parental restrictions on abortion-related activities.

SBC’s allowed to perform abortion ccunseling and direct refer-
rals: According to SBC proponents, the laws and regulations gov-
erning a school clinic’s operations determine what type of arrange-
ments the staff makes to guarantee that pregnant girls can obtain
abortions confidentially. We will initially examine two sets of rea-
sons SBC’s which perform on-site abortion counseling and direct re-
ferrals to abortionists without parental knowledge or consent. This
section will also point out the flaws in the SBC proponents’ flimsy
justifications for their abortion counseling techniques. Then we will
turn our attention to how the school-clinic staff utilizes indirec. re-
ferrals to achieve the same objectives. Thare are no published sta-
tistics revealing how many SBC'’s take either approach.

Federal and State requirements said to mandate abortion-related
activities: Some SBC'’s justify performing controversial abortion-re-
lated activities in their own facilities on the grounds that they are
obligated to do so by either State or Federal law.
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For example, the October 1986 issue of Clinic News, published by
the Center for Population Options’ clinic support center, listed 33
States and the District of Columbia where minors are empowered
to give their own consent to obtain pregnancy tests, counseling,
and referrals (Center for Population Options 1986, 3). In 12 of those
States, the teens can consent for all of their own medical care, in-
cluding iregnancy testing and abortion.

Some key Federal programs also carry similar explicit require-
ments. They provide a relatively small amount of the total SBC fi-
nancial support nationally but have a profound influence all out of
proportion to their number for two reasons.

First, receipt of funds from a source such as title X of the Public
Health Service Act imposes requirements on the whole program.
This provision is especially important in vie\* of the efforts to pass
new Federal SBC legislation thal carries similar stipulations. For
example, H.R. 3769 would pour millions of dollars into new SBC’s
and would require that they perform confidential abortion counsel-
ing and referrals.

ikewise, according to an authoritative book by two attorneys
and a pediatrician on Egoviding contidential health care to adoles-
cents, a SBC is legally bound to provide teenagers with confidential
abortion counseling and referral if it received any fu.ds from titles
XIX, medical assistance, and XX, aid to families w:th dependent
children, of the Federal Social Security Act (Morrissey 1986, 63).
The dollar amount of SBC funding from these two programs in
1986 was also rather small—about 2 percent of the total SBC fund-
ing (Lovick and Wes=on 1986, 13). However, the income could in-
crease in the future as more SBC’s learn how to tap into these
sources.

Federal programs also carry great influence for a second reason.
Their operating policies determine national standards. Observed
Asta Kenney cr Alan Guttmacher Institute staff members, speak-
ing at the annual SBC conference in October 1986, the title X pro-
gram sets the standards fer the entire “family planning industry,”
including, of course, SBC’s. She noted that the title X guidelines re-
quire that recipient agencies provide serviczs to minors without pa-
rental knowledge or consent (g(enney 1986).

Nondirective or objective counseling: SBC ﬁroggnents assert that
when the school clinics counsel p ant girls about abortion, they
employ tne so-calied “nondirective” methods used by Planned Par-
entiood and other memkbers of the national family planning indus-
try funded by title X. They claim to describe the two possible
choices—abortion or birth—without promoting either one (1981, 23;
U.S. Department of Health and Human Services 1981, 12, 13).

SBC’s may even go so far as to state that they do not perform
“abortion” counseling per se on the grounds that they present
abortion merely as one “‘option.” Fer exainple, the Center for Popu-
lation Options’ “School-Based Healti» Clinics: A Guide to Imple-
menting Programs, avoids the word “abortion” by using the innoc-
uous term “pregnancy counseling” which describes informing
“gregnant patients” about “all of their legal options” (Hadley 1986,
89 and 34).

During policy debates, SBC advocates commonly make two mis-
leading and inaccurate assertions about their counseling tech-
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niques. The first is that counseling can he performed in a neutral
manner. The rhetoric of terms such as “nondirective” merely dis-
guises the real agenda. “Counseling abortion world be pointless in
the absence of an expectation that some women receiving such
counseling will choose to have an abortion, ” pcinted out the Feder-
al Department of Health and Human Services in its proposal on
September 1, 1987, for new guidelines for counseling by title X
g;azl?{t)aes (U.S. Department of Health and Human Services 1987,

Offering counseling about abortion sends the clear message to
the students that both the SBC and the school believe that abortion
is a morally acceptable and medically safe practice. In other words,
abortion counseling in an SBC represents endorsement by the pol-
icymakers of abortion as a possible “choice.” So-called objective
counseling by SBC’s about abortion is impossible.

The clinic personnel’s second deceptive clai'a is that so-called
ethical considerations compel them to counsel pregnant te~nage
girls about abortior “SBC practitioners,” stated the SBC operating
manual published .. October 1986 by the Center for Population Op-
tions, “adhere to standards of medical ethics which state that preg-
nant patients are entitled to know all of their legal options, includ-
ing of course, abortion” (Hadley 1986,34). Taking their cue from the
family planning clinics funded by title X, the staff must provide
that information and guidance, they assert, in orler for the girls to
give “informed consent” (Hayes 1987, 174).

Critics of this policy have pointed out two reasons why this line
of argument falls apart under scrutiny. First, the proponents seri-
ously misrepresent and subvert the traditions of the healing profes-
sion. Medical ethics places no burden on physicians and other
health care professionals to support or perform abortion—in fact,
just the opposite. By embracing abortion, the SBC advocates have
forsaken the traditional “sanctity of life” ethic in western civiliza-
tion, which has encouraged doctors and 1i..rses to protect the
health and welfare of all members of the human race, both born
and unborn (Wardle and Wood 1982, 141-156; U.S. Congress.
Senate 1982, 46).

Second, the events of the last 15 years have completely destrnyed
the credinility of the clinic proponents’ alleged interest in promot-
ing “informed consent.” Their litigution in Federal and State
courts has prevented enforcement of State and local laws requiring
that a pregnant girl be given accurate and comprehensive informa-
tion about the status of her pregnancy, the nature of the abortion
procedure, and possible short- and long-term complications (Wardle
and Wood 1982, 91-103; Horan, Grant, and Cunningham 1987, ap-
pendix 1.)

The evidence clea:ly reveals that the clinic proponents’ asser-
tions about being compelled by “medical ethics” to promote abor-
tion is a thinly veiled disguise to justify their pro-abortion ideologi-
cal and political agenda.

Despite these flaws in the rationalizations justifying ¢ounseling,
a review of press reports of debates about SBCs disclos2s that
school-clinic advocates have been quite successful in using their
misleading rhetoric to defus~ criticism. Most of the media and
public attention has focused on abortion referrals, possibly because
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counseling a pregnant teenager may not appear to have as direct a
cause-and-effect relationship with abertion as giviag her directions
to the nearest abortionist.

One final point that is extremely important in connection with
the requirements of State and Federal law is the selective effect of
the laws on SBC policies. Local elected officials and parents may
not be aware that the laws would permit enforcement of parental
consent regulations for some services in the school-clinic—such as
athletic physicals—but not for others—such as abortion counseling.

In other words, the local authorities may erroneously believe
that their parental consent policies control all of the clinic’s activi-
ties when they actually contiol only part of them. The authorita-
tive manual, “Scbool-Based Health Clinics: A Guide for Implement-
ing Programs,”’ published by the Center for Population Options, ex-
plained that “laws in most States guarantee confidertial family
planning services to teenagers, but a different set of consent rules
applies for general medical treatment” (Hadley 1986, 48). “At
SBCs, staff members urge students to talk with their parents about
sexual matters,” states the manual, “but ciinics respect the law in-
?gfé%r?’g informing parents directly about these matters” (Hadley

SBC proponents may refrain from pointing out when the law
conflicts with policies approved by vhe school board, and one won-
ders how many parents are informed about the potential conflicts
when their school board or city council is considering opening
school clinics.

Counseling ap referrals done when regulations do not prohibit
them: A second category of clinics which provides onsite aboriion
counseling to pregnant teenage girls, pointed out by Asta Kenney
at the SBC conference in Denver, is that which, in the absence of
local or State laws or school regulations to the contrary, adoot the
same policies as the title X-funded facilities. She explained that the
staff assumes that the same rules of confidentiality that govern
family planning clinics operated outside the school, also apply to
SBCs within the schools (Kenney 1986).

This approach should not be surprising since much of the impe-
tus for starting SBCs came from the family planning industry, in-
cluding Planned Parenthood and other title X grantees. They are
urging the SBC’s to adopt the rolicies that they have employed for
the last two decades in their facilities in the community.

Accordi.g tc Kenney, Federal programs which provide most of
the government funding, such as the Federal maternal and child
heaith [MCH] block grant—Title V of the Public Health Service
Act—do not have specific stipulations either requiring or prohibit-
ing parental involvement (Kenney 1986). According to a report
compiled by the Center for Population Options during 1986, the
MCH block grant provided 27 percent of the funding for SBC’s
(Lovick and Wesson 1986, 13).

Using indirect referrals to circumvent restrictions on counseling
and direct referrals: When confronted with school regulations or
parental prohibitions which prevent them from providing onsite
pregnancy tests, abortion counseling, or direct referrals to abortion-
ists, SBCs utilize two strategies to circumvent the restrictions to
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sh}?w pregnant teens how to obtain those forbidden services else-
where.

One method is to employ the informal cha.anels of communica-
tion within the school to inform the students where to go for preg-
nancy tests and abortion counseling. Speaking at a conference in
San Diego in November 1986, Kachleen Arnold-Sheeran, a long-
time nursing and administrative staff member of the St. Paul clin-
ics and currently director of the National Association of School-
Based Clinics, exvlained that the clinic staff in the St. Paul Pro-
gram was careful to inform students that the clinic did not offer
abortion counseling because of the terms of a speciel Federal grant
from the Adolescent Family Life Program under title XX.

However, at the same time, the staff ensured that the girls knew
the location of another facility nearby where they could obtain a
free confidential pregnancy test and abortion referral. “We certain-
ly talk to kids and let them know there are options available,” she
stated. “We just can’t go into any details talking about abortions.”

The result, pointed out the former SBC sta er, is that the preg-
nant girls who are considering abortion “do. "¢ come to us for their
pregnancy tests.” They went to the outside agency. This arrang.-
ment not only allowed the clinic to maintain a facade of not pro-
moting abortion, but it also created the impression that the clinic
was actually quite successful in convincing teens to give birth.
Since the pregnant girls contemplating abortions avoided the SBC,
almost all of the girls who received positive pregnancy tests at the
clinic carried their babies to term. According to Arnold-Sheeran be-
cause “98 jpercent that come in for pregnency tests continue their
pregnancy’ (quoted in Patton 1986).

In circumstances where the SBC performs abortion counseling
but is prevented from referring girls directly to an abortion provid-
er, the clinic staff uses a different plan. They direct the pregnar+
teens to an agency outside of the school, such as the local family
planning or public health agency, which *self does not perform
abortions. Then the outside agency, which is not covered by the
school’s or parents’ restrictions, arranges to send the girls to an-
other agency or facility, which does perform abortions.

This clever policy, while somewhat round-about, effectively ac-
complishes the objective. Moreover, it gives the SBC staff the se-
mantic “out” they need because they can claim that they did not
“refer’’ the girls to ar abortion facility. Somehow the SBC staff be-
lieves that sending pregnant girls indirectly, rather than directly,
to the aborticnist, sufficiently changes the nature of the activity
such that they are off the hook.

The director of public policy for the Center for Population Op-
tions, Jodie Levin-Epstein, explained how this duplicitous method
operates in practice during her speech at the workshop at the
Denver SBC meeting titled “Parents: Consent and Confidentiality”
(Levin-Epstein 1986). “In practice, it is our understanding,” she
said, “that where a parent has not given consent for participation
in a program, or in those instances where there is a checkoff for a
particular program and the student for whatever reason isn’t sup-
posed to be served by that SBC program according to the parental
consent form, the program refers for that service, or handles it in
whatever way has been articulated by the advisory board.”
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Commenting on that policy at the same workshop, Cleve Holt, a
nurse practitioner with the Orr High School Clinic 111 Chicago, said
“We do not even mention abortion in the school-based clinic. If it
dggg come up, we refer them out. We don’t talk about it.” (Holt,
1986.)

Steve Purser, health planning coordinator in charge of the
Balboa High School clinic in San Francisco, gave a more extensive
explanation of how this indirect abortion-referral policy operates
during a workshop on March 6, 1986 at the annual meeting of the
National Family Planning and Reproductive Health Association.
His remarks are worth quoting at length.

Although his clinic i1s heavily supported by Federal title X
money, which would normally require abortion referrals without
parental knowledge or consent, he will not do that because ‘‘we
don’t want to usurp the parents’ role.” (Purser, 1986). “The last
thing you want to do,” emphasized Purser, “is to have a parent
sign a consent form saying I want to exclude ‘x’ service, then pro-
vide that service to the child.” Then he went on to reveal that the
actual reason for ostensibly being so respectful of the parents’
wishes was pure politics. If the clinic gave unauthorized services,
“the school rd would shut us down—Iliterally,” he stated em-
phatically.

Turning next to the issue of referrals, Purser asked himself the

uestion of “What do we do if they, the students, come to us and
the parent sajs ‘I don’t want my child to receive family plan-
ning'?” (Purser 1986). If that situation arises, or if there is no
signed consent form at all, he explained that “they are referred to
a clinic that is about a mile-and-a-half from us, which is another
health department clinic that provides family planning services.”

When the teenager is referred to the outside .linic, Purser
stated, they “are no loner a student receiving hewith care at the
high school; instead they become part of the general health system
po ulation.”

ince the nearby city-operated health facility is not under the
same restrictions as the school clinic, students receive medical
treatment without parental knowledge or consent.

This point about the use of indirect abortion referrals should be
emphasized because it is so important. If the SBC is prohibited
from sending a pregnant girl directly to an abortionist, then clinic
personnel can and will circumvent the parents’ wishes simply b
sending her to an agency or organization outside the school whic
itself does not perform abortions but which will refer the girl to
someone which does perform abortions. Technically, of - ~urse, the
SBC has not referred the girl directly for abortion.

Once a clinic opens in a school, this method for procuring abor-
tions indirectly by utilizing referrals to outside agencies would be
very difficult to identify and regulate. Moreover, if a controversy
does develop over referrals, the clinic staff could raise new justifi-
cations for their actions, such as claiming that medical ethics or
the students’ “right to privacy” under Federal, State, or local laws.
The best solution is not to open a school-based clinic in the first
place.

In addition to _referring pregnant girls for abortions both directly
and indirectly, SBC’s also promote abortion through their in-school
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education programs. The pilot programs in St. Paul and Baltimore,
which have been widely emulated throughout the country, strongly
emphasize the value of clinic personnel working closely with the
school’s health educators to develop the “reproductive health cur-
riculum,” and even to teach classes in order to establish rapport
with the students (Ahartz 1986, 90; Zabin et al. 1986, 120, 125;
Zabin et al. 1984, 425; Kapp 1986, 83).

This arrangement presents an extraordinary opportunity for the
clinic staff to imbue the teens with pro-abertion concepts (usually
described as presenting “all of the options”) and to explain about
the availability of fpre ancy tests, of nearby abortion facilities,
and of government funds to pay for abortions.

Dr. Douglas Kirby, the Center for Population Options’ director of
research, observed that the classroom presentations “not only serve
an educational function, but a recruiting function as well” (empha-
sis added. Kirby 1985, 13). SBC expert Joy Dryfoos explained th.
“[cllinic staff often conduct sex education and family life [educa-
tion) classes in the school, so they have ample opportunity to en-
clzgtslga%g)the student in the classroom to attend the clinic” (Dryfoos

Finally, Kathleen Arnold-Sheeran, an experienced clinic nurse
and administrator for 13 years at the St. Paul clinic, stressed the
importance of giving “lectures in the classes” at a workshop in San
Diego in November 1986. “If you have a SBC without health educa-
tion services, forget it,” she emphasized. “It’s no good” (quoted in
Patton 1986).

Another abortion-related issue that to date has not played a role
in debates over SBC’s but could be very important in the future is
worth mentioning here.

The potential for distributing the abortion pill to teenagers
through school clinics was not lost on SBC proponents. In a story
appearing in the Boston Globe on December 22, 1986, the chairman
of Planned Parenthood Federation’s Board of Directors, Dr Allan
Rosenfield, endorsed approval of RU 486 as a “major step f.rward
for teenagers” (Franklin 1986, 1 and 14). He believed, reported the
Globe, that if teenage girls who suspected they were pregnant
“knew they could come to a clinic for a pill when their period is
late, they would probably show up a lot earlier than they do now.”
Jonathan Brant, a Boston attorney specializing in bzaith care
issues, explained to the Globe that ‘{most current restrictions,
such as parental notification laws, would be unenforceable.”

Clearly, clinics located inside of schools would be in an especially
advantageous position to distribute abortion pills; therefore, one
wonders whether clinics, in whatever current benign form that
they make take at the moment, should be allowed to become en-
trenched so0 close to teenagers.

In order to minimize controversy, SBC advocates carefully “fi-
nesse” the abortion connection, to use Joy Dryfoos’ apt description.
SBC proponents employ several techniques to downplay this abor-
tion linkage and hide their real agenda.

One approach for deflecting criticism is to deny direct involve-
ment—which can be true—yet accomplish the same goal by refer-
ring indirectly. Another technique is to orchestrate the pro-SBC
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publicity and lobbying campaign under the guise of apparently dis-
interested and objective research.

The SBC advocates’ third approach is to claim that the primary
objective in promoting SBC’s 1s not to further their own narrow
pro-abortion agenda but to provide “comprehensive” medical serv-
ices. However, SBC proponent Sharon Lovick has revealed how this
is a smokescreen for their real objective—‘‘doing something about
adolescent pregnancy” (Lovick 1987). In fact, operating clinics
inside schools offers Planned Parenthood and its allies an unparal-
leled opportunity to accomplish four long-sought-after goals: use
the close proximity to the students and the school’s authority to
control the teenagers’ lives, counter pro-life gains among the youth,
add new sources of income, and diversify their range of medical
services.

The right-to-lifers’ second objection is to the misleading—and
often completely erroneous—claims that SBC’s reduce the number
of teen pregnancies. A thorough review of their own statistics re-
veals how the hype does not square with the reality. Data from
pilot clinics in St. Paul, Baltimore, and Chicago are simply inad-
equate to support any claims of success. SBC's may have been
shown to reduce births, but that was achieved by increasing the
number of abortions, not decreasing the number of pregnancies.

A spokesman for the .eading organization promoting SBC’s ad-
mitted in a speech last rionth that a preliminary study of clinics
across the country revealed that they have had ‘“no measurable
impact” on teen pregnancy rates. Douglas Kirby, director of re-
search for the Center for Populaticn Options, candidly unveiled the
results ¢f a study by his organization in a March 2 workshop
speech at the annual meeting of the National Family Planning and
Reproductive Health Association (Kirby 1988). Although he pre-
faced his comments during the speech in the “Effectiveness of
School-Based Clinics” with the caveat that they had not finalized
the results, Kirby stated that “I am reasonably confident that what
I am going to say will hold true.” When reduction of teen pregnan-
cies is one of the primary goals of title X, and there is no proof
that SBC programs achieve that goal, SBC’s should not be funded
by Title X. ,

| Finally, a third prclife critique of clinics is their policy of provid-
ing medical services, including abortion counseling and referrals,
behind parents’ backs. Individuals and groups who might not other-
wise be strongly motivated to speak out about the abortion connec-
tion have oined anti-SBC coalitions because they grasped how clin-

| ics thoroughly undercut parental authority and seriously under-
mined the integrity of the family.

In addition to these three key criticisms, opponents have raised
other major objections, financial and moral, to clinics. Their finan-
cial considerations include questions about the high cost/low cost-
effectiveness of the clinics: the inevitable requirement for Govern-

r ment funding; and the need for extensive medical liability insur-
| ance coverage. In addition, many parents and other concerned citi-
zens are justifiably worried that the clinics will overburden school
systems which are barely able to achieve their fundamental educa-
tional mission now. And finally, critics have pointed out the racist
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implications of targeting the clinics almost exclusively in inner-ity
minority neighborhoods.

Another objectionable provision of H.R. 3749 is the so-called con-
traceptive development initiative, which authorizes a new source of
funding for so-ca.{ied contraceptive development and research. This
section would encourage Federal suppori for development of new
abortion-causing drugs and devices, such as the abortion pill RU
486, which pruponents have consistently mislabeled as “contracep-
tives,” For example, in late 1986, RU 486 suppcrters abandoned
their promotion of using the drug to cause an early abortion, and
they have concentrated on perfecting techniﬁues for using the abor-
tion pill after a woman misses her menstrual period and knows she
is pregnant. (Murphy 1986, 64; Kolata 1988, Al; Steinbrook 1988.)

e obvious purpose of this proposed araendment to title X in
H.R. 3769 is to provide the funding that RU 486 promoters have
been unable to secure from pharmaceutical companies in the
United States, which have refused either to test or market the pill
for two reasons. (Kolata 1988, Al; Family Practice News 1987;
Gapen 1987.) The companies’ execulives recognize how vulnerable
they would be to liability lawsuits from selling such a dangerous
drui. They also recognize that any drug company which approach-
es the FDA for permission to market an abortion pill will become
the target of a massive and long-term boycott by prolife organiza-
tions and churches.

During the past 6 years, a French drug manufacturer, Rousell-
Uclaf, assisted by researchers in the Urnited States and at least 10
other countries, employed RU 486 in experiments on thousands
of women to induce abortion by blocking the action of an essential
hormone, progesterone (Kolata 1Y88). The antiprogesterone drug,
whose name is derived from the company’s initials [RU], disturbs
the delicate hormonal balance of pregnancy, and is much more
complex and subtle than surgical abortion, which involves cutting
up and scraping the baby out of the womb.

Depending on when RU 486 takes effect, the result is either to

revent implantation of the growing human in the uterus or to dis-
rodge tke baby from the wall of the uterus after implantation (Bau-
lieu 1985; Spitx and Bardin 1985.) Proponents have offered an
exotic variety of names for the action of the pill, but what matters
is not the migleading labels but the fact that fertilization has oc-
curred. Thus, the action of RU 486 is not of an contraceptive but of
an abortifacient. Whether the drug takes effect before or after im-
plantation, the baby dies when the lining of the uterus starts to
slough off, and the woman starts bleeding.

RU 486 and similar antiprogesterone drugs which could be devel-
oped in the future, kill the baby after fertilization and are totally
distinct from true contraceptives which prevent fertilization.

While RU 486 may not meet all of the criteria of pro-abortion
supporters for the ideal method of stopping unwanted births, it cer-
tainly goes a long way. When proponznts of RU 486 claim th.it the
drug could replace 80 percent of surgical abortions, they are clearly
assuming that the most women who currently abort their babies
would never face the problem of a crisis pregnancy if they routine-
ly took a monthly abortion pill. “In all cultures and throughout
history,” explained Dr. Allan Rosen‘ield, Planned Parenthood’s
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chairman of the board, to a Washington Post reporter, “women
have looked for & drug that will bring on the period [i.e., cause
abortion]” (Rosenfield 1986, C1).

Proponents of RU 486, such as the leading researcher Dr. E.E.
Baulieu from France, and Dr. C. Wayne Bardin from the Popula-
Jon Council in the United States, recognize that they face an
uphill battle to win approval from the FDA to market the drug be-
cause of safety considerations and golitical opposition from the
right-to-life movement. (Rosenfield 1986, CBS Morning News 1986.)
In order to swing public sentiment in favor of making the drug
available in the United States and neutralize prolife resistance,
they have consistently misled both the public and press about RU
486's abortifacient properties.

Bardin, Baulieu and other supporters anticipate that millions of
women would opt to reFlace their current method of birth control
with a_monthly dose of RU 486. (Baulieu 1985, Spitz and Bardin
1985.) The drug could be taken at home with a doctor’s prescription
ostensibly to “cause menstruation”—induce bleeding in the uterus.
The only noticeable external difference might be a heavier men-
strual ff;w. RU 486, in their view, serves .s a simpler, once-a-
month substitute for daily contraceptives, and is more fool-proof in
preventing births. Moreover, the researchers also expect that the
abortion pill could be taken as a “morning-after pill” after what
they describe as “unprotected intercourse.”

Media interest in RU 486 came in two distinct waves in 1986. In
the spring, the New Republic magazine ran an influential article
by Tony Kaye titled “Are You For RU-486.” (Kaye 1986, 14.) Like
most stories in early 1986, Kaye failed to clearly explain that RU
486 was not a contraceptive but an abortifacient. The second wave
came in December, sparked by a special session at a conference
sponsorzd by the strongly pro-abortion Catholics for a Free Choice
and «a article and editorial in the influential New England Jour-
nai of Medicine. (Couzinet, et al. 1986, 1565; Hansen 1986, 7.) Inter-
estingly, by December most accounts correctly described RU 486’s
abortifacient properties.

To most people, conception is synonymous with fertilization, the
unique moment of union of sperm and egg. (For example, Sted-
man’s Medical Dictionary [1982, 308] and Blakiston’s Gould Medi-
cal Dictionary [1984, 305].) In this sense, a cont; aceptive would pre-
vent fertilization. (National Right to Life take< ao position on con-
traception.)

However, the proponents of RU 486 are using contraceptive as it
was redefined in the late 1960’s by the American College of Obste-
tricians and Gynecologists [ACOG] (Hughes, 299.) ACOG threw out
the traditional meaning and made conception synonymous with iin-
plantation, the time several days after fertilizaticn when the dev:l-
oping human embeds itself in the lining of the mother’s uterus.

By ACOG’s redefinition, RU 486 does act as a contraceptive when
it acts to prevent implantation. Even by ACOG’s elastic definition,
RU 486 remains an abortifacient when it is expected to be most
widely used because it causes the uterus to slough off the develop-
ing human after implantation.

The researchers themselves may inadvertently have helped es-
tablish the reputation of RU 486 as an abortifacient by selecting an
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abortion experiment to publicize their product in December 1936.
Much of the press attention surrounding RU 386 centered around
the lead article in the December 18th issue of prestigious New Eng-
land Journal of Medicine which described using RU 486 to induce
abortions in women who were 4 to 5 weeks pregnant. (Couzinet
1986, 1565.)

The beauty of the drug, from the view of the abortion crowd such
as Flanned Parenthood and its media sympathizers is that the
woman need never know that she is pregnant. The abortion pill is
so appealing to them because it helps a woman rationalize her way
out of the guilt associated with killing her unborn baby. As Dr.
Baulieu pointed out, RU 486 offers a «woman a “much less trav.rat-
ic form of abortion, both mentally and physically.” (Bardin 1985.)
RU 486 represents what women have always wanted, say Planned
Parenthood, the National Abortion Rights Action League and
others: a method of no-guilt, no-planning and no-responsibility
birth control.

How ironic that these are the same supporters of unrestricted
abertion who have constantly defended Roe v. Wade in the past on
the ground that women do not take the decision to abort frivilous-
ly. They claim that women grow emotionally when they decide to
abort rather than nurture; that abortion must remain available as
a moral choice. However, if RU 486 has widespread use, choice is
out the window, and self-deception is in. Just how absurd this can
become is demonstrated by the fact the proponents of choice are
consciously trying to mislead the public into believing that RU 486
is a contraceptive rather than an abortifacient.

Their assessment of the potential impact of the drug emphasizes
the short-term relief that women may experience and ignores the
potential for long-term guilt associsted with taking the abortion
pill month after month and year af*er year. Women may be atie to
rationalize themselves out of the situation, but perhaps not. In. this
case the woman herself could be performing the abortion each
month oy taking the pill.

In searching for opposing viewpoints about the new drug, the
press usually failed to note the growing criticism from two groups
within the pro-abortion ranks questioning the safet;’ and morality
of the drug. First, as researchers conduct more clinical trials
during the next few years on RU 486, we are likely to hear more
from feminists and health care professionals voicing their concerns
about how the drug affects women’s health. Despite a strong pro-
abortion bias, these groups maintain a healthy skepticism toward
any new birth control method in view of the past callousness dem-
onstrated toward women by drug companies and organizations
such as the Rockefeller Foundation and the Population Council,
which are actively promoting RU 486 (Boston Women'’s Health Col-
lective 1980, viii-1x; Network News, 1984, 5; Corea 1985, 3; Ehren-
reich et al. 1979, 31.) :

Much like the ill-fated Dalkon Shield, the abortion pill, RU 486,
is being hyped as a safe method of birth control, and the print and
electronic media has repeated claims by the abortion pill’s promot-
ers without scrutinizing them adequateiy. Of course, this powerful
abortion pill is lethal for unborn babies, but it also has extremely
hazardous short- and long-term side effects for pregnant women
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who take it. Tests during the past 6 years have revealed several
important immediate side effects, including severe nausea, mild
uterine pain, vomiting, weakness, and fatigue (Spitz and Bardin
1985, 260-262; Baulieu 1985, 1 and 19.) Despite reports of no evi-
dence of damage to the hormonal system from taking the drug, the
long-term effects of repeated use of RU 486 will not be known for
years. Ironically, in order to promote RU 486, its supporters have
described how unsafe current surgical abortion techniques are.

Everﬂ pregnant woman who takes RU 486 has a miscarria%e and
heavy bleeding. Researchers reported in the British medical jour-
nal Lancet that half of the women who took RU 486 bled 12 days
or more, and some bled for 6 weeks (Rodger and Baird 1987, 1416.)
Most of them had twice the amount of bleeding of a normal men-
strual period, and some had six times as much.

Moreover, if a woman with an ectopic Yregnancy—in the fallopi-
an tube—takes RU 486, the bleeding will give her a false impres-
sion that she is no longer pregnant; however, the eventual rupture
(1’5 7l;er fallopian tube would endanger her life (Herrmann 1985,

Many prospective patients would probably not be thrilled to
learn that drug is not very effective in what it is designed to do—
cause abortions—and the researchers acknowledge that they do not
know why (Baulieu 1985, 16-17.) The rate of complete abortion in
various experiments has varied widely, usually in the range of 70
to 90 percent, which the researchers regard as unsatisfactory.
Moreover, they are still searching for the optimum dosage and
timing of the RU 486 pills—contraception supplement 1987.

Joreover, when the abortion pill does not produce a complete
abortion—between 5 and 15 percent of the time—the woman must
have immediate surgery to stop the bleeding and repair the
damage (Rodger and Baird 1987, 1417-1418.) Also since the drug
has been tested for less than 5 years, the fivst generation of RU 486
users will be guinea pigs to determine the pill’s long-term effects
on women'’s health and fertility.

To date, no cornclusive evidence exists that RU 486 is anything
more than a killer drug. Advocates of RU 436 have exaggerated the
fragmentary results from a mere handful of tests about possible
therapeutic uses of the drug.

The second set of pro-abortionists with some reservations about
RU 486 are commentators usually sympathetic to the abortion
movement whc profess to be uneasy with promiscunus and routine
use of abortion. They see disastrous social and moral consequences
if women turn exclusively to the abortion pill as the sole method of
stopping births.

For example, columnist Ellen Goodman explained that “only a
hardcore few—abortion advocates—are comfortable with the notion
of using abortion as birth control” (Goodman 1986, A23.) Moreover,
she wrote “RU 486 would surely increase that use.” In addition,
“lalbortion ought not to be traumatic, but should be serious,” she
wrote. If abortion became available through a pill, the “moral ques-
tions would be easy, perhaps ton easy to avoid,” she concluded.

The media’s projection that the American public would welcome
an ahortion pill is based on an inaccurate and one-sided reading of
public opinion polls about abortion. The majority of Americans are
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opposed to legal abortion except for a very narrow set of hard
cases, such as rape, incest, and endangerment of the life of the
mother. Most Americans definitely do not support the current situ-
ation, where no more than 1 percent of abortions are done for
these sco-called hard-case circumstances. Marketing RU 486 in the
United States would heighten—not decrease—the public’s uneasi-
ness akut abortion because the pill further trivializes the decision
to take innocent human life.

In view of strong opposition from the right-to-life movement and
publicity about these ethical and safety drawbacks being raised
even in some pro-abortion quarters, proponents of RU 486 such as
Dr. Baulieu remain cautious about projecting when RU 486 might
be marketed in the United States as a p’’! to cause very early abor-
tions. However, the “major barrier to introduction of any birth-
planning metnod,” Dr. Bardin stated on CBS Morning News, re-
mains “how much money is it going to make?” (CBS Morning News
1986.) Drug companies are unwilling to shoulder the potential li-
ability costs of costly litigation if someone is hurt by the drug.

National Right to Life’s opposition to RU 486 arises out of a con-
cern to protect both the life of the unborn child and the life and
health of her mother. American women aren’t looking for a “chem-
..a1 Dalkon Shield.” Neither are we.

Mr. Waxman. Thank you very much for your testimony.

Mr. Grasnow. Can I correct this? I think I made a mistake. RU
486 is an abortion pill, and it is a month-after pill. I think I might
have made a mistatement as I was reading.

Thank you, sir.

Mr. WaxmaN. The record will reflect that correction on your
part.

Professor Weod and Mr. Schwartz, both of you suggest that
family planning services lead to an increase in teenage pregnancy.
Yet neither of you take into account the phenomenal increase in
sexual activity over the past 20 years.

Evidence shows there was a two-thirds increase in sexual activity
in the 1970’s. Over the same time period there was a 10-percent in-
crease in teenage pregnancy. Doesn’t that suggest the.t contracep-
tion has been working.

Mr. ScuwarTtz. There was not a 10-percent increase in teenage
pregnancy during that period. It was about 150 percent during that
reriod. But you will also note that——

Mr. WaxmaN. Do you nave a study for the record that would in-
dicate that figure?

Mr. ScHwARTZ. Ten percentage points or in the number of teen-
agers who became pregnant?

Mr. WaxMAN. You made the staiement there was 150 per-
cent——

Mr. Scuiwartz. The number of teenagers, unmarried teenagers,
oregnant in 1970 was about 300,000. The number of teenagers who
were unmarried and pregnant in 1980 was over 700,000. That is ap-
proximately 150 percent increase in the number of out of wedlock
teen pregnancies.

Mr. WaxmaN I would like you to submit that. I agree that the
number of teenage births out of wedloch has gone up. But it seems
that the key point is not the number of teenage births which has
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heen going down even before family planning services and abortion
were widely available, but the striking decrease in the number of
teenagers getting married.

Mr. ScHwWARTz. Teenagers are not at all getting married any-
mcere, not merely as they were before. Fewer teenagers are married
and as a consequence of that, a greater proportion of the births to
teenagers are out of wedlock births.

In 1970 about one-third of the births were nonmarital. By 1980 it
was about half, and currently a majority of births to teenagers are
out of wedlock. That is only a small proporiion of all pregnancies
among teenagers and among all teens unmarried.

Two-thirds of the pregnanc’ s to unmarried teenagers end in
abortion.

Mr. WaxmaN. How is the family planning program responsible
for the decisions of teenagers not to get married?

Mr. ScawarTz. I will be happy to evplain that, sir. Not to get
married but to become sexually active.

Mr. Waxman. That is not my question.

Mr. ScuwaRrTz. It is responsible for the decision for teenagers to
become sexually active, and to expose themselves to the risk.

Mr. Waxman. That pregnancy rate hasn’t gone up?

Mr. ScuwarTz. It has gone up 150 parcent in 10 years.

Mr. WaxMAN. Unmarried pregnancy rate bas gone up. The mar-
riage rate has gone down?

Mr. ScuwaRrTz. That is righ:.

Mr. WaxmaN. If there is more sexaal activity and more pregnan-
cy and you find that those getting pregnant are not married, thn
it is unmarried women becoming pregnant.

Mc. ScuwaRrTz. That is “he socia! problem.

Mr. WAxMAN. I am not denying the problem. I am not denying it
is a matte~ of great concern. It is sweeping to say that family ‘lan-
ning program is responsible for all the unmariied pregnancy wher
we can’t show why the family planning program is not leading
people to get married.

Mr. ScawarTz. No. The reason why premarital pregnancy is in-
creasing is not because people are getting married. It iz because
more unmarried teenagers are beginning to become sexually active.
That is something the family planning clinic program contributes
to in three ways.

First of all—

Mr. Waxman. Excuse me.

Mr. ScawarTz. I have to answer the question you were asking
me.

Mr. Waxman. T want you to understand what I wanted an-
swered. Data show that while there was a two-thirds increase in
teer.age sexual activity in the 1970’s, at the same time period, there
was 10 percent increase in teenage pregnancy.

Mr. ScuwaRrTz. That is incorrect, sir. The increase in premarital
teenage pregnancy was 150 percent, approximately.

Mr. WAxMAN. Married and unmarried?

Mr. ScuwaRrTz. Married and unmarried. I don’t know what that
number is, but { doubt that it was——

Mr. Waxman. I have a 10-percent increase.
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Mr. ScHwartz. Married teenagers becoming pregnant and
having babies is not the kind of problem title X is——

Mr WaxMman. I must beg to differ. The title X, family planning
program, is not just for unmarried people. It is for married people
and people who want to cont. 71 when and if they are going to have
children.

Mr. Scawarrz. Married women having babies is not a social
problem. The unmarried women problem is.

Mr. Waxman. It is a problem that they might want to get contra-
ceptive information and—

Mr. ScawarTz. I propose only unmarried minors be disqualified
from family planning services under this program.

Mr. GrasNow. Mr. Chairman——

Mr. Waxman. Excuse me. I want to ask questions. I want to ask
you a question, Ms. Gasper, because I was intrigued by the analogy
you made between giving teenagers advice as to where to buy bul-
lets for a gun—which is illegal under most laws, and some people
claim, even under the constitutional right to bear arms—and
giving teenagers information about abortion services, which are
legal and constitutional.

What about grownups? Why shouldn’t the grownup be told that?
While I don’t like people to have guns, they can go buy a gun. You
may not like the idea they may choose to have an abortion, but a
doctor should be able to tell his patients abortion is an option.

Ms. Gasper. That is very fine as long as tax dollars are not sup-
porting that advocacy activity. I would no more support tax dollars
supporting the National Rifle Association to go and argue for the
right to Year arms than I would for Planned Parenth.sd to get title
X funds to argue for the right to have an abortior.

Mr. Waxman. Well, you talk about tax dollars, but if tax dollars
are going for a clinic—and maybe you Fon’t think family planning
uader any circumstances ought to be vnere, but the Congress has
decided we want tax dollars to go to fund clinics where women can
come in and get information about their health, maternal-child
health, and contraception—it seems to me that a woman ought to
have the right to get the information abcut abortion if she comes
into that clinic.

A grown-up woman ought to have tire right to get the informa-
tion available to protect her health and maybe even to save a life.

Ms. Gasper. Congress, in its wisdom, enacted statutes. And nor-
mally when you do that, you say you want the dollar;, the tax dol-
lars to be spent for a specific purpose. Under title X there was a
very explicit prohibition that the title X program is not to promote
abortions or advocate in favor of abortion.

There is a long statutory history. There is a long legislative his-
tory, and numerous general counsel opinions that say that abortion
is outside of the title X program. No Federal funds should be used
in the title X program to promote abortion.

Therefore, if somebody, back to our analogy, wants to discuss an
abortion, they may do so. They have to do it outside of title X.

Mr. Waxman. Is it promoting abortion to discuss the fact that
there is a procedure called an abortion which may be an option
available to a woman under certain cirenvzastances.

177y

v
-t




167

Ms. Gasper. I would say, givern the abuse found by the
general—

Mr. Waxman. I am not asking about abuse. Excuse me.

I am asking about the very fact of telling a woman who has been
raped, and who is pregnant, that abortion is an option to her if she
chooses it. Giving the child up for adoption is another option; car-
rying the pregnancy to term is another.

Without directing or promoting any one of those options, do you
think it is promoting abortion simply to say that abortion is avail-
able as an option?

Ms. GaspPER. 86.4 percent of pregnant women are referred for an
abortion. I think that does promote abortion, and that is outside
the statute.

Mr. WaxMmaN. So, you are saying you believe that there are a lot
of referrals for abortions or a lot of abortions taking place and,
therefore, even mentioning it as an option to a person should be
prohibited?

Mr. GrLasNow. I think the program should be administered ac-
cording to the law and regulations. There have bee.. abuses within
the program. The program should be administered in strict compli-
ance with the law.

Mr. Waxman. Therefore, because there has been abuse over
there, a woman over there, who has been raped, should not 5c iold
abortion is an option? A woman who ha< a possibly fatzi disease if
she carries the pregnancy through full term shouldn’t be told?

I am 20t even asking you that question, because that is exactly
the point we have gone over. If there are abuses here, you are
saying that we should deprive people of information over there.
That is not—it may be your opinion. It is not my opinion of what
the Congress intended. And it ic not the opinion of Congressman
Dingell who authorized the provision saying, that we in Congress
don’t want abortion to be funded by the family pianning——

Ms. GaspER. I do not think if Mr. Dingell had not made his floor
statement that title X would have been enacted.

Mr. Waxman. I don't disagree with that.

I wasn’t here at the time. But Mr. Dingell was and if title X was
enacted——

Ms. Gasper. He said these words and the program was enacted.

Mr. WaxmaNn. He submitted a letter and I have the letter which
we have now made part of the record.

He makes clear:

In addition to relying on an incomplete legislative history, the departmnent has
also quoted passages from my Floor statement out of actual and historical context,
to imply things that were not said, and which may not be reasonably inferred. My
statement was made in oppositicn to the use of Federal funds to support or encour-
age abortion as a form of birth control.

The statement did not suggest either expressly or implicitly that family planning
clinics should be prohibited from counseling pregnant wowen. or any party, or refer-
ring them to appropriate facilities, or of recordkeeping distinct, facility require-
ments, constraints on political activity or the taking of a negative oath by clinics.
Prolposed regulations erroneously suggest that statement somehow supported these
goais.

Those are the statements from Congressman Dingell, who you
are citing as the source for the regulations that are beiny proposed.
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Ms. Gasper. The intent of Congress when title X was enacted,
was not to promote, advocate, or encourage abortion. And I think
that when you have abuses in a program, when there are problems,
then it is very prudent for program managers to take the steps nec-
essary to ensure strick compliance.

Mr WaxmaN. Thank you very muck..

Mr. Nielson.

Mr. NieLsoN. Thank you, Mr. Chairman.

The doctor suggestel in his testimony that family planning clin-
ics encourage teens t7 involve their parents in decisions about
using contraceptions. Lo any of you agree or disagree with that?

Ms. GaspeR. I think )r. Fox and the region he 1s from has pri-
marily a State-administired family planning program. He is speak-
m% from experience in Alabama.

have no qualms with that. When you look at the program, how-
ever, nationally, there is a great deal of variety and I don’t think
his comments hold true across the board.

Mr. ScawarTtz. I would say it is rather difficult to involve par-
ents in the whole process when they are forbidden to know that
their children are involved in it.

I mean it is impossible to have parents totally involved unless

ou have parental notification first. You can’t expect people to
ome involved in wha* they don’t know about.

Mr. NieLson. If there is proposed fundiug of title X through the
States directly, do you agree with that, Dr. Glasow? Do you agree?

Mr. GrasNow. I amn not qualified to deal with that issue. We
would be happy to provide a written answer.

Mr. NiewsoN. Dr. Weed, do you have anything to add to that?

Mr. WEED. I can speak to the question in terms cf my State. We
have a State task force on teen pregnancy, and we are well quali-
fied to administer our own program and would like to do so.

At the current time, we are prohibited from doing that. We have
a parental consent and notification requirement.

Mr. NieLsoN. Do you know any other States making headway be-
sides Utah?

Mr. WEED. Not that they are making inroads on. At the State
level, no.

Mr. NieLsoN. Would you say the country is losing the battle on
teenage pregnancy?

Mr. WEED. Yes, we are losing it. The title X program in spite of
all the efforts and funding, has shown very little impact.

Mr. NieLsoN. Mr. Schwartz said teen pregnancy increased by 150
percent. Do you agree?

Mr. WEED. Unwed teens, that is correct.

Mr. MieLsoN. The point the chairman was making is the total
sexual activity may stay the same. If you have a smaller percent-
age who marry, that would increase the unwedded. He was trying
to raise that with you.

Could you refute that?

Mr. ScuwARrtz. I will try to clarify it, sir.

I think the 1..umber of pregnancies and number of births to mar-
ried women who are under the age of 20 is relatively irrelevant to
the success or failure of title X because most of those births if not
all, are intended births.
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If the »umber of young women under the age of 20 who marry is
reduced, thaa naturally the number of babies they intend to have
is reduced. The social problem which we know under the label
“teen pregnancy” really is the problem of unmarried teenagers be-
coming pregnant.

The total number of unmarried teenagers who became pregnant
was 2% times as high in 1980 as in 1970. And very little ofp this was
dg’?Gbo population increase because the teen population peaked in
1976.

Mr. NieLsoNn. How much would have been reduced if tk . mar-
riage rate stayed the same?

Mr. ScuwarTz. No difference at all that I can see, sir, if the mar-
riage rate stayed the same. The only thing the marriage rate does
is change the relative balance between marital and out-of-wedlock
births among teenagers.

Mr. NieLsoN. Dr. Weed, you mentioned on page 4 that demon-
stration programs indicate it’s possible to aid in the AIDS crisis.
Can you give me an example of that. The sexual involvement and,
therefore, help cut duwn the amount of AIDS.

Mr. WEED. Programs come to mind. We are evaluating two, ¢ e
of which has demonstrated a reduction.

We don’t find that kind of reduction in a title X kind of program.

Another illustration. from a project up in Chicago: 15 school dis-
tricts are involved, and we find huge shifts in kids attitudes and
values, and beliefs about premarital se .ual activity, and we are
suspecting that we are going to see that transfer into behavior and
reduction of pregnancy.

Mr. NieLsoN. Your statement on page 5, seeing about the paren-
tal involvement and factors of improved situations were as ignoring
and dismissing and minimizing the roles of the parents caused
problems.

Mr. WEED. There is a project reported funded through title XX
and additional support given by the Ford Foundation. They looked
at {;{he repeat pregnancy rate for girls who had a child out of wed-
lock.

They were trying to reduce the repeat pregnancy rate in a situa-
tion where the parents are directly and heavily involved. The
repeat pregnancy rate was 1 out of 15. The control group under the
usual kind of approach, one out of four. So the difference was about
300 percent by involving parents in a significant and meaningful
way.

Mr. NieLsoN. I am going to ask you and Dr. Glasow the same
question.

You didn’t have a chance to finish your statement. Three min-
utes is not enough time. You didn’t get to page 6, but you say
something about our recommendations would be to reassign one
third portion of the title X funds currently used for teenage clients
and establish a new (nd different program in line with the criteria
listed above that. has promise for solving the problem.

A second recommendation would be to evaluate more systemati-
cally and more objectively, from independent sources, not only this
new trust but the existing title X programs that have operated on
untested assu‘aptions.
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What would you rocommend we do with the present legislation
proposed by, number one, the administration and, two, by Waxman
al.d?Madigan. What would you do about those two pieces of legisla-
tion?

We have not seen the details of the administration’s but what
would your recommendations be?

Mr. WEep. Whatever title X raay do for other segments of the
population, what it doesn't do is contribute to the net solution of
teenage pregnancy. If we knew what we k:1ow now, we would never
assume title X would be a solution to the pregnancy problem.

" "2 can’t go another 15 years assuming that we have a solution.
Tl refore, with that experience now behind us, we ought to be able
to move ahead in a different direction, building in those criteria I
have suggested and make a difference in reducing teenage preg-
nancy rights.

Mr. NIELSON. Let me ask a blunt question. Would you recom-
mend abolishing title X entirely?

Mr. WEED. No. I think part of it makes a contribution.

We can’t take it as a lump sum and ignore those parts that are
failing r drastically.

Mr. Ni£LsoN. Mr. Schwartz, you certainly indicated if you cut the
funding you will also cut the teenage pregnancy. The logical con-
clusion is if you eliminate the funding you are closer to eliminating
teenage pregnancy.

Mr. Scuwarrz. That has to be weighed against other possible ob-
Jectives. The subject of my scholarly investigation has been the
effect of title X on teenage pregnancy. It is disastrous.

Disqualiiying unmarried minors from eligibility for contracep-
tives through title X would significantly improve the situation of
out-of-wedlock pregnancy. Reducing the funding by one third to
note the fact that family planning clinics would be iosing a large
part of their clientele would probably also be a healthy thing to do.

Mr. NieLson. Dr. Glasow, Dr. Fox testified that the availability
of family planning services actually reduced incidents of both rreg-
nancy and abortion among teenagers. Would you comment on this
statement?

Mr. GrLasnow. Our basic problem with the title X program as
currently being administered is that it promotes abortion.

Mr. NieLson. You are suggesting the opposite, it promotes abor-
tion and increases teenage pregnancy, or——

Mr. GrLasnow. We are not making a statement about the in-
crease in pregnancies. We are focusing on the abortion issue and
our concern is the fact that it is allowi.ig organizations to get Fed-
eral funds to promote abortion, contrary to the original intent of
the legislation.

Mr. NieLsON. Let me ask you this question: if you had the power,
would you abolish title X entirely.

Mr. Grasnow. There are many systematic preblems with title X
as currently set up. The Chairman’s proposed legislation would
make that worse. We oppose the proposals that I have outlined in
my testimony.

Mr. NieLson. You oppose the school based clinics primarily and
you also oppose the use of RU 486.
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Mr. Grasnow. Right, arA similar abortion causing drugs and de-
vices. As far as title X is concerned, the larger issues are in the
courts, and in the best possible situation.

If title X is returned to its original family planning intent where
it doesn’t promote abortion, we would be hands-off. We are inter-
ested in the abortion issue.

Mr. NieLsoN. Two more questions.

Mrs. Gasper, you were formerly Dep..y Assistant Secretary for
Population Affairs. I unde.stand there is a curriculum you almost
provided to a New Hampshire clinic which you have concerns
about tgnd which talks about the evaluation and review of title X
projects.

you speculate how this might be consistent or inconsistent
with title X?

Ms. Gasper. The Dover, NH, clinic or curriculum is inconsistent
with title X in many aspects.

Mr. WaxMaN. That is what he said.

Mr. NieisoN. Why do they receive title X funds in that case?

Ms. Gasper. That is a good question. It is an example of the prob-
lems with the program where groups are receiving funds to do
things not consistent with the statue.

Mr. NieLsoN. How about secondary education programs. Are
they consistent with title X objectives?

Ms. Gasper. Depends on the program. Tit’: X does fund second-
ary education.

r. NieLsoN. Were you dismissed from your job because you
were gefusing to go fund some of the secondary education pro-
grams?

Ms. Gasper. I was fired because I -~rused to fund two training
programs, and I did so because to fi.1¢ Jhem would have been un-
lawful and inappropriate as well as contrary to my moral convic-
tions. The primary thing was it was unlawful, and I was not even
permitted tc administer the departments rules to see for instance,
where the programs were within compliance. T was told I coulu not
look at the grants in order te fund them.

Mr. NieLsoN. Did you speak or obtain any help when you were
firad fx;om the government employees union or any groups of that
nature’

The reason I ask the question is because I serve cn another com-
mittee with some 33 people, 33 people lost their jobs because they
went from a specific categorical program to a block grant program.
There was no need for the administers.

As I understand the administrations program, they are going to
need future administers in the Federal level. We will have to then
reduce those jobs and that was in the field of education.

There was a furor over it that lasted 8 years. You didn’t seek
that kird of determination——

Ms. GaspER. Sir, there is a fellow named Ernie Fitzgerald who
was responsible for the whistle blower legislat' 1 that protected
Federal bureaucrats from inappropriate firings. ..zgerald——

Mr. NieLsen. You didn’t seek remedy.

Ms. Gasper. I was a political appointee and served totally at the
discretion of the Secretary of the Department of Health and
Human Services.
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Therefore, I did seek whistle blower protection, and I could not
get whistle blower protection because I was a political appointee.
_Mr. NieLson. That goes beyond the scope of thus hearing. I apolo-

gize.

It was intriguin%lto me that some employees seem to be able to
hgﬁ on to this when the discretion of their boss, they no longer
need it or they are not going along with the regulations as they see
them, but you apparently were not.

Ms. GasPER. I was not eligible because I was——

Mr. NIELSON. Appreciate that clarifi~ation.

Mr. Waxman. You were fired * .use you were given direct
orders by your supervisors to do so.. :thing, which you didn’t want
to do and didn’t do. You were, therefore, fired for insubordination.

Ms. GaspER. I was fired because I refused to fund, to use taxpay-
er dollars to fund grantees whose activities would have been un-
lawful and inappropriate.

Mr. Waxnran. That was your view, but your superiors had a dif-
ferent view and ordered you to sign some papers.

You felt it was unlawful. They felt it was lawful. They told you
to sign the papers. You saic' you wouldn't.

Ms. GASPER. On the grants expired at the end of June. I was or-
dered four or five times to fund the grants.

I had requested permission to review the grants to take appropri-
ate administrative action if needed. I was denied permission to
review.

I was ordered to fund. I told my supervisors the reasons why I
felt it was unlawful to fund and explained to them if they wanted
the grants funded they could sign, the Secretary could sign, the As-
sistant Secretary could sign, or two members of my staff could sign.
If I may finish the story leading up to my firing.

Mr. Waxman. Do it very briefly. Basically, what you are saying
is you didn’t think you should do what they wanted you te do?

Ms. GaspeRr. I felt it was unlawful.

Mr. WaxMaN. They fired you.

Ms. GaspER. After the grants expired. I sought general counsel
advice on whether it was appropriate to fund or not.

I was told by general counsel of the United States Department of
Health and Human Services that it was inappropriate to fund.

Mr. Waxman. OK.

Ms. GaspeR. I did not fund.

Mr. WaxMaN. Mr. Glasnow, I am sorry, I am not sure whether it
was Mr. Schwartz or Dr. Weed who said he didn’t think title X
ought to be providing contraceptives to teenagers that were unmar-
ried.

Do you agree with that, that title X should not be permitted to
provide contraceptives for teenagers that are not married?

Mr. GLasnow. My organization takes no position on contracep-
tives at all.

Mr. WaxMAN. That is not your issue. OK.

I wanted to clarify a point o: the legislation, H.R. 3769, about
school-based clinics and abortion inducing drugs. Current law nei-
ther requires nor prohibits school-based clinics. Current law doesn’t
say one thing or another about them. The department has said
that it doesn’t intend to start the<e programs.
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Our bill does not require or prohibit such ciinics or such drugs.
Wg just don’t do anything other than what current law now pro-
vides.

I want that to be clear to you. You, I suppose would like to have
it prohibited.

y legislation doesn’t require them ‘o do it and they seem to be
unwilling and have no intention to do that sort of thing. They are
not inclined to do it. We don't tell them to do it.

We don'’t say they shouldn’t do it. We don’t change current law
in that respect. Is that your understanding?

Mr. Grasnow. The legislation you proposed would allow the
funding to go forward if, for instance, the department made the de-
cision to do it. Is that correct?

Mr. WaxmAN. Current law allows them to use funding for con-
traceptive research purposes, if they chose to—for research on
something that is not contraceptive as you see it. If we give them
more money to do contraceptive research and they decide to do re-
search on this RU 486, they could do it. We don’t direct them to do
that research, however.

Mr. GLasNow. This would be a new initiative that would encour-
age the department to move into these areas. In particular, it is im-
portant to keep in mind the companion bill on the Senate side
which is promoting not only the research, but the marketing.

Mr. WaxmaN. | want you to understand and I am not sure what
the Senate bill provides, our bill doesn’t provide anﬁthing about
marketing, promoting this drug or this kind of research.

It is clearly a statement that there vught to be riore research on
contraceptives and leaves current law in place ‘o decide what re-
search the Department wants to dn

Mr. Schwartz you said a iatement that puzzled me. Do you be-
lieve that current law forbids parents to know that their teenage
children are in a clinic?

Mr. Scawarrz. It forbids clinics personally from notifying the
parents if the child does not first initiate that contact.

Mr. WaxMAN. That is different than your statement awhile ago
that parents are forbidden from knowing.

Mr. ScuwarrTz. If their child doesn’t want them to know.

Mr. WaxMmaN. I authorized a provision in the title X law that
says that the clinics should encourage family involvement and
should encourage teenagers to have their parents brought into
these discussions. But the provision doesn’t mandate involvement
because in every circumstance in my view, it shouldn’t be mandat-
ed.
Ms. Gasper. Programs funded by title X discourage family in-
vo{ve(rinent and say basically that the parents should not be in-
volved.

Mr. WaxmaN. I haven’t seen that. Submit that to us and if it is
inconsistent of the idea of encouraging family participation, I cer-
tainly wouldn’t——

Mr. ScHwaARTz. Since your comment was directed to me, we
simply have a disagreement of opinion. I can’t imagine how fami-
lies can be involved if there are circumstances under which th.ir
children would be enrolled in those programs and they wouldn’t ve
allowed to know about it. There are such circumstances.
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Mr. WaxmAN. You can’t imagine how parents can be involved if
the teenage person has the right to not bring them in?

Mr. ScHwarTz. Nc. I car’t imagine Low parents can be involved
if their child does not bring them 1n. You know——

Mr. Waxman. I can—I don’t have any disagreement with that.

Mr. SciwarTz. The thrust of the Janguage you added tc the pro-

» in 1981 or—whenever it was, really had no effect.

It still left the ability of parents to know when the government
was giving drugs to the children for whom they are legally respon-
sible, up in the air.

Mr. Waxman. The difference we have is whether the teenager
should be encouraged by the clinic to have the family involved in
the discussions and decisions or whether the teenager should be
forced to include the family. Clinics are supposed to encourage in-
volvement.

The question is whether you mandate it under every circum-
stance and you are correct that we do not mandate it. After dis-
cussing it with the teenager, for all sorts of different reasons, it
may not be best to involve the parents. Parents themselves may be
the problem.

There may be sexusl abuse of the child. The.e may have been an
absolute disregard by the parents. Under those circumstances t is
not re%téired by law that the parents be notified and brought in.

Mr. ScawarTz. Which means the parents do not have a right t¢
know whether the government is putting drugs into the ies of
their children. But the government officially is encouraging paren-
tal involvement in the process. OK.

Mr. WaxmaN. The parents do not have the right, absclute right
to supersede all other rights.

Ms. GaspER. Mr. Waxman, on a different point than what we
should or should not do with parents. There is a problem in the
actual opecation of title X program that it may beﬁoove Congress
to address. Let me give you an example.

There are family planning clinics out there across the country
and the;s provide services confidentially to minors. Clinic personnel
expressed concern that pimps are arranging access to title X serv-
ices for minor children so they can go out on the streets and not
get pregnant.

r. WaxMmaN. I would like to receive evider = of this. We are
going to leave the record open. I don’'t want—we really must go on.

We have other witnesses to hear from. If you have something on
this, submit it in writing and we will put in the record. I want to
see evidence because we certainly would not want that to be.

Ms. GaseER. I recommend you modify title X so there ha: o be
reporting to local child protective agencies, so that that can pe fol-
lowed up.

Mr. WaxmaN. I would be interested in seeing that. I may end up
agreeing with you.

Mr. Nielson.

Mr. NieLsoN. I have one question, a basic question. It seems to
me and I hope this isn’t misinierpreted, it seems to n.e if a woman
becomes pregnant, she has already made the decision.

Why should she go to a family planning unit under those circum-
stances, if she is clready pregnant and has already made the deci-
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sion to have the baby, or to at least to become pregnant, and, if so,
why does she need to be involved in a famiiy planning clinic in the
first place?

Mr. SciawaRrTz. Is this directed to anyone, sir?

I would volunteer to start out. A woman might find herself in a
family planning clinic because she doesn’t know she was pregnant
before she came in.

At that point, she does not need the services of the family plan-
ning clinic. She needs the services of someone who can manage her
pregnancy and the new regulations require that title X recipients
refer her to such agencies.

Just as if they found by accident that she had a heart problem,
they would not try to diagnose or treat tii*  .rt problem. They
would refer her to scmeone who could cor . 2utly take care of it.

Mr. NieLsoN. You would say she doesn’t  ed to be in the family
planning clinic if she is pregnant?

Mr. Scuwartz. Well, if she is pregnant she ought to be referred
somewhere else because she is 110 longer in the realm of needing
family planning services.

Mr. NieLsoN. Anything else on that Ur. Glasnow; do you have
any comment?

All right, I have several more questions I would like to subn.it
for the record. I appreciate your coming. Thank you very mucn.

Mr. Waxman. We will provide an opportunity for members to
submit questions in writing and get responses to them for the
record.

I will leave the record open for questions to all three panels and
the next two and for other members to make statemen’s.

I want tv do this for the record so it will be clear. V/e have unan-
imous consent for that purposa.

Ms. GaspeR. This is another area where we have agreement: im-
proved data collection. I can verify that when I v as the DASPA, I
attempted to improve the data collection, because we need to know
whether or not title X works. I am reasonably confident the cur-
rent DASPA supports your data collection efforts but there is a bu-
reaucratic difficulty.

Mr. WaxmaN. We would be happy to discuss those proposals fur-
ther and look for other areas of agreement as we work through the
legislation.

Mr. GrasNow. One clarification. If you think that HHS already
has the authority for two of those new initiatives in your legisla-
tion, we would assume that you would not object to amendments
saying that the provisions don’t grant any more authority there.

Mr. WaxmaN. Don't grant any?

Mr. GLasNow. Additional authority. In other words——

Mr. WaxmaN. I would be receptive to that. Let’s look at it be-
cause we are not planning to change the law in that regard.

We should, if that is our intent, we should have that cleared up
s0 you don’t believe we are changing the law.

Thank you.

We are going to break until 2 o’clock. We will then return to this
room and complete the testimony.

[Whereupon, the committee recessed until 2 p.m., the same day.]
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AFTER RECESS

Mrl;i Waxmar. The meeting of the subcommittee will come back
to order.

Each member of the next pane! of witnesses is or represents a
grovider of title X family planning services. Each of them has first-

anc experience with tiic program and its operations.

Dr. Anita L. Nelson is & member of the American College of Ob-
stetricians and Gynecologists and assistant professor of obstetrics
and gynecology at Harbor-UCLA Medical Center. She is also medi-
cal director of both the Women’s Health Care Clinic and the Nurse
Practitioner Training Program at UCLA.

Ms. Peggy Jarman is the executive director of Planned Parent-
hood of Kansas.

Mr. Walter Klausmeier is the executive director of Family
Health Services, Inc., of Centre County, PA. And, finally, from Chi-
cago, is Ms. Barbara Waggoner, who is director of the ambulatory
women’s health care programs at the University of Illinois, College
of Medicine.

I am pleased to welcome each of you to our hearing today.

We have your prepared statements, which will be made part of
the record in full. We weuld like to ask you, if you would, please, to
summarize those statements or otherwise limit y ,ur oral presenta-
tion to us to 5 minutes.

Dr. Nelson.

STATEMENTS OF ANITA L. NELSON, MEMBER, AMERICAN COL-
LEGE OF OBSTETRICIANS AND GYNECOLOGISTS; PEGGY
JARMAN, EXECUTIVE DIRECTOR, PLANNED PARENTHOOD OF
KANSAS; WALTER W. KLAUSMEIER, EXECUTIVE DIREC. =,
FAMILY HEALTH SERVICES, INC. OF CENTRE COUNTY, PA; AND
BARBARA WAGGONER, DIRECTOR, AMBULATORY WOMEN’S
HEALTH CARE PROGRAMS

Ms. NeLsoN. Thank you.

Good afternoon, Mr. Chairman.

As a practicing obstetrician-gynecologist in a title X program, I
am very pleased to be here today in support of this important legis-
iation.

Dr. Fox has already highlighted for you the importance of title X
programs in preventing infant mortality and morbidity and in pro-
viding primary health care services to mar / indigent patients.

In addition to the family planning services we are providing,
each clinic also provides these health care services. When a patient
comes into one of my clinics, she receives a complete examination.
These simple maneuvers often uncover serious medical problems.
Last mor.th we had a 26-year-old woman who came into our clinic
who had missed several months periods. We found out she wasn’t
pregnant and looked into it and found she has a brain tumor. Be-
cause we uncovered this problem early, she will be sble to have
good treatme:t and her prognosis is very healthy. This same
woman’s Pap smear results came back and told us she had a pre-
cancerous lecion on her cervix. We have treated this problem and
have maintained her potential for having children in the future if
she so desires.
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This is not an unusual case. Many women come into our clinic as
entry points into the medical health care system. Each week we
discover dozens of women who have these cervical problems. We
also treat women for bladder and vaginal infections and a whole
array of sexually transmitted diseases.

During her visit in our clinic, each patient also receives vital in-
formation and education just about basic health issues. These
things she does not have access to in other places. She receives in-
formation and understanding she can take home to help the health
not only of herself but also of other members of her family.

As a physician, I must counsel each woman fully regarding her
choices and options about any medical problem she has. It trorbles
me greatly that the administration is attempting to eliminate abor-
tion counseling and referrals within title X clinics. This is in con-
flict with the ACOG standards.

When a patient comes into my clinic and is faced with an unin-
tended pregnancy, I explain all of her options oren to her. For in-
stance, she may continue the pregnancy, carry to term and deliver
and take the baby home with her. She may continue the pregnan-
cy, carry to term, deliver and offer the baby for adoption. Or she
may elect to termincte the pregnancy. After I explain each of these
options to her and answer her questions, it is she who makes the
final decision.

Denying a patient information that is pertinent to her care is in
clear violation of her rights to be fally informed. These regulations
endanger the patient’s health by delaying her access to providers
whoe can give her the services she desirzs. They also place the
health care provider at additional risk for malpractice because of
the failure to inform the paiient fully of all of her options.

These regulations will only serve to discourage more providers
from entering the program. If you have fewer providers, fewer
family planning se.vices will be available. The result will be more
unwanted pregnancies and more abortions.

The rate of adolescent pregnancy in this country is alarming. In
my practice, there are adolescents whe are 10, 12, 12 years old who
come ia pregnant. It has been said that access to contraceptive
services increases the rate of sexual activity among teenagers. I
can tell you this is just nct true. Women very rarely come to our
clinics before they start intercourse. It is typically 6 months, 8
months, 10 months before they come into our clinics, and the
reason they come there for the first time is to get a pregnancy test.

The teenagers delay seeking help. Why? There are several rea-
sons fo_ it, but one that has drawn a particular amount of atten-
tion is ine concerr: that they have that they may be discovered by
their parents.

I always encourage family involvement whenever it s feasible,
but I strongly oppose mandatory parental consent or nocification
because sometimes it is inappropriate. For example, muny teen-
agers these days are victims of sexual abuse, particularly the
yourng ones, oftentimes by a family member. Requiring consent in
these cases would expose the young woman to more vioicnt repris-
als.

In my area, many of the teenagers are runaways and they are
working the streets for survival. To require them to have parental
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consent would not only be impossible but would also result in more
unwanted pregnancies and add to their proslem list.

Now, I am not saying title X is going to solve a lot of social prob-
lems. All I am saying is it offers women who have these significant
problems already, a chance to avoid unwanted pregnancies.

Lack of contraceptive research and devclopment in this country
is also a very big problem. All ;he current devices we have avail-
able were developed based on basic research done in the 1960’s and
maybe the early 1970’s. Unless we do more R&D, we are going to
find ourselves limiting our future options.

One other im;oriant area covered in this legislation is the provi-
sion for increated raining of nurse practitioners. Graduates for
our program serve in rural areas all over the country. They serve
on Indian reservations and in inner cities and many places where
there are few, if auy, providers who are able to care for indigent
patients.

In conclusion, I urge prompt reauthorization of this important
public health program. I encourage the members of the subcommit-
tee to maintain the medical integrity of the program by opposing
any amendments which would mandate parental consent or elimi-
nate abortion counseling or referrals within the title X clinics.

I will be pleased to answer any questions.

Thank you.

[The prepared statement of Ms. Nelson follows:]
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STATEMENT

of

THE AMERICAN COLLEGE OF OBSTETRICIANS AND GYNECOLOGISTS

Mr. Chairman, Members of the Subcommittee, I am Anita L. Neison» MD, a member of
the Amenican College of Obstetnicians and Gynecologists (ACDG) and Assistant Professor
of Obstetrics ard Gynecology at Harbor~UCLA Medical Center located mn Torrance,
Califormia. I am also the Medical Director of the Women's Health Care Clinic and the
Nurse Practitioner Training Program, both of which are located at the Medical Center.
The Women's Health Care Chin - 1s funded through Title X and serves primarily indigent
patients. I am also the recipient of one of five Title X nurse practitioner training grants.
Studzats enrolled in this program ieceive their clinical training at the Womn's Health

Care Clinic.

I appreciate this opnortunity to appear betore ycu on behalf of ACOG t> discuss the
reauthorizat:on of Title X and the related 1ssue of the appropnate federal role in supporting
family rlanning servic®s and population research. Title X of the Public Health Service
Act provides voluntary family planning services for neerly 5 millilon women annually to
help them avoid unintended pregnancy. Most women can become pregnant from the time
they are tecnagers until they are in their late 40s or in some instances, thetr early 50s.
This means that for 30 to 40 years of the normal w oman's average hifetime she can become
pregnant. My comments will focus on the benefits of family planning services, especially
to teenagers, coin.eling regarding options, and the contraceptive initiative included 1n

the reauthornization measure.

BENEFITS OF FAMILY PLANNING
Effective family planning has been positively correlated with a reduction 1a infant mortality
and low birthwersht, a leading cause of infant mortality. The relationship between low
birthweight and infant mortality 1s well-documented in the report Preveating Low
Birthweight 1ssued by the Institute of Medicine (IOM) 1 1985. Infants weighing 3,0uy
to 3,500 grams, or 6.6 to 7.8 pounds, expenience the lowest mortality rates. The mortality
rate increases rapidly with decreasing birthweight particularly fur those infants who weigh

2,500 grams (5.5 pounds) or less. Most mnfants who weigh 1,000 grams (2.2 pounds) or less
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die. The majonty of these infant deaths occur during the neoratal period, that 1s, the

first month of life. In addition to increasing the infant mortality rate, low oirthwerght
also increases the rate of morbiditv in infants. Several health problems have been
associated with low birthweight including neurological abnormalities such as cerebral

palsy and an increased sk of developing respiratory tract conditions.

Several nisk factor» have been identified that contribute to low birthweight infants. These
include certain chronic maternal illnesses, smoking, moderate to heavy alcohol use and
drug abuse, poor nutritional status, and susceptibility to infections suth as rubella. Other
risk factors inc’ ide childbearing at an early or late age (under 17 or over 34), a very short
interval between pregnancies, and a large ..umter of births. It 1s possible for the health
care provider to iwdentify many of th2 msk facters associated with low birthweight in a
woman before she becomes pregnant. Many of these risks can be reduced through
appropriate edi -ation. In particular, the msk factors associated with tuning and number
of births can be 1 d.ced by effective family planning which can either prevent pregnancy
or help o time the occurrence of a pregrancy. The IOM report recommended that "family
planning services should be an integral part of overall strategies to reduce the incidence
of low birthweight i wnfants.” The need to educate women and teenage.s about human
reproduction and the risk factors that contr.bute to infant mortality 1s also recommended

in the IOM report. Healthy Children: Investing in the Fuwre, a report recently issued

by the Office of Technology Assessment, ulso acknowledged the role of family planning

in reducing the infant mortality rate and low birthweight.

Several ctudi’s indicate that .here 15 an unmet need in this country for contra.~ptive
services especi. lly among teenagers and low-income women. The IOM report recomr.. 'nded
the federal suosidizat'on of family planning services to meet this need through programs
such as Title X. My experience with the Title N progran. indicatys that 1t s v ell-designed

to target low-income women and teenagers, both popuiations at high rmsk for poor pregrancy
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outcome. In addition to reducing risk factors associated with low birthweight and infant
mortahty through the prowision of famly planning services, Title X cl.nics provide other
beneficiai hea.  services to woniin and teenagers. These include preventive health
measur2s such as .creening for cervical cancer and sexually transmitted diseases such
as AIDS and Chlamyaia. Among :he ta.get groups of women involved, such diseases may
not ve diaguosed 11 taeir early stages if the patients did not visit a Title X chiric for

contraceptive services,

SERVICES FOR TEENS
The Umted States has the hghest rate of teenage pregnancy in the developed world.
For example, 1t 1s twice as high as the rates found in Great Britain, France and Canada.
In 1984 there were over one million adolescent pregnancies in the Umted States. Of these
pregnancies, 470,000 resulted in lve ™k, 400,000 were pregnancy terminations, and
134,000 were miscamages. By age 18, 2 out of 19 adolescents have had a pregnancy.
By age 20, 4 out of 10 acolescents have had a pregnancy. Although the overall pregnancy
rates for women aged 15 to 19 years rose from 1970 to 1980, there wac a shght decline
in pregnancy rates for this age group by 1984. However, the pregnancy rate for adolescents

14 years old and under increased shghtly i 1983.

As noted in the [OM report, the rates of maternal mortality and merbidity and the risk
- giving birth to a low birthweight infant are considerably higher among teenage motbers.
The available evidence shows that infants of teenage parents are much more hikely to
be of low birthweight anu to die than are those born to mothers over the age of 20. In
addition to medical problems, teenage pregnancy and childbearing are assoc.ated with
2 number of social and economic problems. Most adolescents are tll-prepared emotionally
or fiancially for the responsib lities of parenthowi. The Center ‘or Population Options
recently reported that the Umted States spent $18 billion in 1986 in public assistance

payments to households where the mother wa, a teenager when her first child was borm.
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Both the personal and the public costs ¢f early childbearing stretch across decades and

generations.

It 15 estimated that 2.4 milhion teenagers under the age of 18 are at risk of pregnancy
because they are sexually active. Statistical studies indicate c’zarly that an adolescent
ropulation that 1s sexually active at an early age 1s the least inclined to use the most
effective forms of contraception. During the 19705. premarital sexual activity among
young women 15 to 1) years of age increased by 67 percent. Today, six of every ten teenage
women 2re sexually active by the :ge of 19, anu four of every ten are sexuqally active

by the age of 17.

Some argue that access to contraceptives increases the rate of sexual activity among
teenagers. This 1s stmply not true. Female adolescents generally wait approximately
six months to one year after the inmitiation of sexual activity tu seek medical advice.
Often, this 1s to request a pregnancy test. More than 85 percent of teenagers first visiting
family planning clinics are already sexually active, and 50 percent have been so for nine
months or more. Research indicates that fifty percent of all teenagers do not use
contraceptives during their first .exual experience. Twenty percent of first pregnancies
occur during the fwst month after the mtiation of sexual activity. Fifty percent occur

during the first six months.

Adolescents demonstrate a high utilization of abortion to resolve i regnancy. Of the one
million adclescents who becom.2 pregnant each year, shightly lesc than 50 percent choose
abortion. Adolescent women whose first pregnancy ends in abortion usually practice
contraception more vigiiantly thrreafter «nd are only half as likely to become pregnant
again within a year as are those whose first pregnancy ended 1n a live birth. Clearly,,
the availability and effective use of co.itr iception, partic 'arly among teenagers, is the
most effertive way to prevent unintended pregnancy. This has been documen-ed n recent

stud-es including one published 1n the October 16, 1987 1ssue of the Journal of the American

-
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Medical Association where tne Centers f-r Disease Control reported that the teenage
birth rate dechined for the fuwt time 1n 1983 and again n 1984. Since the abortion rate
has levelled off and there 's ,0 reduction in the percentage of teenagers having sexual
intercourse, the authors of the study concluded that the reduction in birth rate 1s
atiributable to "...behavonal factors that reduce the likehhood of becoming pregnant,

suca asincreated use of contrac._*ives.”

Risking the Future: Adolescent Sexuality, Pres 1.y, and Childbearing, a National Academy

of Sciences’ report published 1n 1987, also conciuded that "the most effective mtervention
for reducing early unintended pregnancy in sexually acrtive teenagers 1s dihigent
contraceptive use.” The report recommends continued public suppor: for the provision
of contraceptive services to adolescents and cited Title X as one 1mpc.tant example of
such a progiram. Title X clirics can play an 1mportant role n edvcation and outreach

to the teenage population.

As a practicing obs.etrician-gynecologist, I provide health care services to sexually active
women during their teen years as I would any patient, regardless of age or emancipation
status. This 1s consistent with the policy of the American College of Obstetricians and
Gynecologists (ACOG) which recommends that sexually active teenagers of any age, and
all those aged 18 years or over, be encouraged to have yearly pelvic examinations. The

sixth edition of ACOG's Standards for Obstetric-Gynecologic Services states: "The sexaally

active adolescent female deserves special attention because of the high incidence of
unintended pregnancy in this population “he gynecologist should attempt to ensure that
individuals exposed to the risk of unwanted pregnancy have access to the most suitable

methods of contraception.”

S.udies indicate that one of the major causes for delay by adolescents in seeking

contraception 1s fear of parental discovery. As a physician who works with adolescents,
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I encourage family 1avolvement when feasinle. However, the health care provider's primary
duty 1s to the piatient. Adolescents should not be denied care and services on the basis
of mandaied parental consultation. Mandated parental notification or consent may subject
the patient to family friction or abusive behavior. Teenagers who do not wish to mvclve
their parents will not seek contraceptive services, thereby serving only to increase the
rate of teenage pregnancy and ultinately the number of abortions. During the debate
on the parental notification rule issued by the Department of Health and Human Services
in 1982 and later overturned by tae District of Columbia Court of Appeals, several clhinics
reported a drop in the number of teenage patients. Although most states ne=mally require
parental consent when minors obtain medical care, twenty-nine states . the District
of Columbia have legislated the right of minors to obtain contraceptive information and

care by their own consent.

Mandatory parenta. notification or consent also violates the confidentiality of the
patient/physician relatior<' ,, The ary, nent has been made that parents should be notified
because of the hi ... _isxs of prescription contraceptives. dowever, the health risks
of pregnancy far exceed the health risks of effective corraception, especially among
adolescents. For example, a sexually active adolescent 1s five times more likely to die
of conditions related to pregnancy than when using oral contraceptives. For these reaso.s,
I urge tt Subcommittee to oppose any amendments which would mandate parental

notification or consent.

OPTIONS COUNSELIN®;
In rzcent years, there have been several attempts through legislat-on and regulation to
prohiit counseling and referral for abortion services in programs receiving federal family
planning funds. As federal funding of abortion 1s already prohibited by iaw, such attempts
f- Leyond this restriction and are ammed at restricting the flow of informaticn between

a patient and her physician. A prohibition on the content of counseling be.ween the patient
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and her physician 1s contrary to medical stardards and severely erodes the patient's right
to informed consent. As a physician, I respect and value my responstbility to counsel

women fully regarding their choices and ootions of medical treatment.

To elimmate any counseling or referral for abortion within the Title X program violates
a basic mediral principle -- the duty of the health cere provider to provide all pertinent
wnformation to the patient as well as a patient's rght to give informed consent. Informed
consent is a legal doctrine that requires the physician to obtamn consent irom a patient
before a medical treatment 1s rendered. It 1s a process of education anl discussion which
recwres active imnterchange between the physician and the patient. The physician must
provide an explanation to the patient which should nclude the diagnosis, a description
of the procedur~ to be used, the nisks and benefits the expected outcome, and a description
of any alternative courses of treatment. Throughout t  discussion, the health care provider
should encourage questions o assu~e that the pa.tent fully understands the information

provided.

Good health practice demands open communication between health care professionals
and thewr patients. When we are prevented from communicating honestly and adequately
with those we serve, patients do not receive the best health care. All patients have the
right to decide what medical care they wish to receive. Patients can make this choice
only after being fully informed by the health care provider of the msks and benefits of

all available options.

The sixth edition of ACOG's Standards for Obstetric-Gynecologic Services states: "In

the event of an unwanted pregnancy, the physician should counsel the patient about her
options of continuing the pregnancy to term and keepitng the infant, continuing the
pregnancy to term and offering the mfan. for legal adoption, or <borting the pregnancy."

These standards are consistent with tne current prcgram guidelines for Title X. I urge
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the Subcommittee to oppose any amendmenis which would restrict the content of counseling

between a patient and her health care provider.

CONTRACEPTIVE RESEARCH
Included 1n the Title X reauthorization measure is an mitiative on contraceptive research.
The need for safer and more effective methods of contraception 1S more 1mport. .t than

ever. | urge the Subcommittee to support this imtiative.

Women today have fewer contraceptive choices in large part due to the cwrent climate
surrounding product hability. This chima‘s has affected the availability of contraceptives
on the market as well as technological innovation in this area. In 1986, the G.D. Searle
Company withdrew from the market the Copper-7 IUD, used by over two million women
in the Umited States. Prior to 1986, several other IUDs were also withdrawn. Searle's
decision to remove the Copper-7 from the market was reached because of the high costs
of defending Liability suits and the inability to obtain adequate insurance, lespite continued
Food and Drug Admunmistration (FDA) approval of the proau.t. Although Gyno Pharma
Inc. recently announced 1t will market the Copper T380A IUD, first approved by the FDA

in 1984, this1s the exception rather than the rule.

Recently the Supreme Court refused to review and thereby let stand a lower court decision
in Ortho v. Wells, which awarded $4.6 million 1n damages against the Ortho Pharmaceutical
Company. The suit was filed by a woman who became pregnant while using contraceptive
Jelly and later claimed that i1t caused severe birth defects in her infant. The decision
in this case 1s particularly disturbing hecause 1t contradicts the available scientific evidence.
It 1s of great concern that pharmaceutical manufacturers of ~permicides may withdraw
such prr “ucts from the market if they are faced with the costs of defending additional

suits involving huge awards. This would have a devastating effect on contraceptive
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availablity of the spermicide nonoaynol-9, which 1s used in several birth control methods,

including foams, creams, alone or with a diaphragm, and with the contraceptive sponge.

The -ability crisis has also affected technological innovation. Tr ditionally, contraceptive
research and development have been carmed out by the pharmacecutical industry, the federal
government, and non-profit orgamzations. Several manufacturers are no longer carrying
out such research and development due to the specter of habilhity swits, low return on
their investments, and the long FDA approval process. These same factors also hamper
small firms from carrying out innovative studies. Research in this area now falls almost
exclusiv.ly to the federal government and non-profit orgamzations. | commend the
Chairm .+ and the Ranking Minority Member for recogmzing the nced for additional
contraceptive research and development to assure that American women have access

to the safest and most effective contraceptive methods.

CONCLUSION
In conclusion, I support prompt reauthorization of the Title X famly planming program
and urge the Subcommittece to recognize the special nceds of adolescents. I also urge
the Subcommittee to m: ntan the meaical ntegrity of the program and to oppose any
amendments requining parental notification or consent or restricting the content of

counseling between the health care provider and patiert.

I will be happy to answer any questions.
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Mr. WaxMaN. Thank you.
Ms. Jarman.

STATEMENT OF PEGGY JARMAN

Ms. JARMAN. Chairman Waxman, it is an honor to testify before
this subcommittee in support of H.R. 3769. We are grateful for this
subcommittee’s unwavering support of the title X program and we
are very proud of our Kansas contingent, Congressman Whittaker,
who has been a long-time friend of our program.

Planned Parenthood supports H.R. 3769, a 3-year reauthorization
of the titie X family planning program. Since 1970, title X has
served as the backbone of our national family planning clinic net-
work that provides medical and education services to over 5 million
low-income women and teensgers ia 4,500 local clinics around the
country. While th« primary focus of title X is contraception, title
X-supported clinics offer a range of basic preventive health services
and are ofttn the first plece low-income women, and especially
teenagers, receive formal medical care.

Moreover, t'e title X family planning program is the only major
Federal healti. program that by design aims to reduce the need for
abortion. More than half of the approximately 6 million pregnan-
cies that occur each year are unintended, and half of those unin-
tended pregnancies end in abortion. It is a terrible irony that the
interest groups that most strongly oppose abortion are the very
ones who have tried repeatedly to dismantle the national family
planning program.

There has been a lot of discussion recently about the problem of
adolescent pregnancy, and I would like to spend a minute talking
about the importance of adolescent services under title X.

A recent poll by Louis Harris Associates found that 84 percent of
Americans believe teen pregnancy is a serious problem. While the
solutions to this problem are complex, a panel of experts convened
by the National Academy of Sciences concluded last year that dili-
gent use of contraception by sexually active teens is the surest
strategy for prevention of teen pregnancies. One of the Academy’s
specific recommendations is the reauthorizstion of the title X pro-
gram.

Adolescent pregnancy is also a major concern to us in Kansas. A
recent study by graduate students in maternal and child health at
Wichita State University calculated the cost of adolescent pregnan-
cy to the State of Kansas. The study revealed that Kansus could
have saved $19.14 million in 1 year if the adolescent mothers had
delayed having children until they we: 20 years of age or older.

I would like to submit a summary of .aat study for the record.

In 1986, with the encouragement of the Kansas Department of
Health and Environment, we opened a new clinic in Cow'ey
County, the county with the highest adolescent pregnancy rate in
our State: 86 percent of the patients we see in this clinic have in-
comes below 150 percent of the poverty level; 37 percent of the cli-
s‘ntsl are under the age of 18. Two-thirds of our patients there are
adults,

When our original title X grant of $6,000 proved insufficient to
meet the needs of our patients, the majority of whom were poor
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and unable to pay for services, the State provided an additional
$10,00¢ in title X funds. Without that support we would have been
forced to discontinue services in Cowley County.

In addivion to this clinic, Planned Parenthood of Kansas operates
clinics in two additional counties. We provided medical services to
5,800 patients in 1987. For many of these patients, Planned Parent-
hooi of Kansas represented their entrance into the health care net-
work.

We are proud to be part of the title X provider network in
Kansas, although we are by no means the largest provider. In fact,
over 90 percent of the nearly $1.24 million which title X sends into
Kansas supports public health programs that make family plan-
ning services available to low-income women throughout the State.

It is critical to ensure adequate funding levels for the title X pro-
gram if we are to meet the demands facing the program today and
the new challenges on the horizon. In 1981 family planning, along
with most other domestic health programs, took a drastic 22 per-
cent cut in appropriations. This year’s appropriation of $136.4 mil-
lion, which represents a $6 million cut from last year, is still more
:,]han $30 million below fiscal year 1981’s level, not adjusting for in-

ation.

It is time that we again think of family planning as a basic
public health service, a part of our overall effort to improve mater-
nal and child health, and not as another political battleground on
which to debate the issue of abortion.

We urge promp. passage of H.R. 3769, and once again I thank
the Chair and the subcommittee for this opportunity to testify.

[The prepared statement of Ms. Jarman and attachment follow:]
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TESTIMONY OF PEGGY JARMAN, EXECUTIVE DIRECTOR

PLANNED PARENTHOOD OF KANSAS

Chairman Waxman, members o‘ the subcommittee, I am Peggy
Jarman, Executive Director for Planned Parenthood of Kar.sas.
With your permission, I would like to s.bmit testimony on behalf
of Faye wWattleton, President of Planned Parenthood Federation of
Arerica, for the record.

It is an honor to testify before this subcommittee 1n
support of H.R. 3769. We are grateful for the subcommittec's
unwvaivering support of the Title X program and we are very proud
of our Kansas contingent, Congressman Whittaker, who has been a
long-time friend of our progran.

Planned Parenthood supports H.R. 13769, a three-year
reauthorization of the Title X family‘ plamzinq'p'r.oqram. Since
1970, Title X has served as the backbone of our mational family
planning clinic network that provides medic-:al and education
services to over five million low-income women and teenagers in
4500 1local clinics around the country. while the primary focus
of Title X is contraception, Title X-supported clinics offer a
range of basic preventive health services, and are often the
first place low-income women =~-- and especially teenagers--
receive forrwal medical care.

Moreover, the Title X family planning program is the only
major federal health program that by design aims to reduce the
need for abortion. More than half of the approximately six
million pregnancies that occur each year are unintended, and half

of those unintended pregnancies end in abortion. It is a
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terrible irony that the interest groups that most strongly oppose
abortion, are the very ones who have tried repeatedly <to
dismantle the national family planning program.

There has been a lot of discussion recently about the
problem of adolescent pregnancy, and I would like to spend a
minute talking about the importance of adolescent services under
Title X. A recent poll by Louis Harris Associates found that 84%
of Americans believe teen pregnancy is a serious problem. While
the solutions to this problem are complex, a panel of experts
convened by the National Academy of Sciences concluded last year
that diligent use of contracepti 1 by sexually active teens is
the surest strategy for prevention of teen pregnancies. One of
the Academy's specific recommendations is the reauthorization of
the Title X program. . N

Adolescent pregnancy is also a major comcern to us in
Kansas. A recent study by graduate studénts ir maternal and
child nursing at Wichita State University calculated the cost of
adolescent pregnzncy to the state of Kansas. These costs
included direct and administrative cost for AFDC, food stamp
allocations and Medicaid outlays. The study revealed that Kansas
could have saved $19.14 million in one year if the adolescent
mothers had delayed having children until they tere 20 years of
age or older. The authors of the study conciude that "strategies
that focus on prevention of adolescent pregnancy are needed and
could avert negative social, educational, and economic
consequences to the mother and her child, as well as high

expenditures of public funds to support adolescent families." I
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would like to submit a summary of the study for the record.

In 1986, with the encouragement of the Kansas Department of
Health and Environment, we opened a new clinic in Cowley County,
the county with the highest adolescent pregnancy rate in our
state. Eighty-six percent of the patients we see 1in this clinic
have incomes below 150% of the poverty level. Thairty-seven
percent of the clients are under the age of 18. When our
original Title X grant of $6,000 proved insufficient to meet rt:ht-:
needs of our patients -- the majority of whom were poor and
unable to pay for services -~ the State provided an additional
$10,000 in Title X funds. Without that support we would have
been forced to discontirue services in Cowley County.

In addition to this clinic, Planned Parenthood of XKansas
operates clinics in two additional counties. :: We pravided medical
services to 5300 patients in 1987. For many of'these patients,
Planned Parenthood of Kansas represented their entrance into the
health care network. In addition to our medical program, we
served 10,509 Kansans through our educational programs for
schools and community groups. We work closely with school
districts to help them comply with the recently mandated
sexuality education requirement passed by the State Board of
Education. We also work extensively with parent groups, and
offer a very popular workshop entitled, "Self-Esteem for Teens."

We are proud to be part of the Title X provider network in
Kansas, although we are by no means the largest provider. 1In
fact, over ninety percent of the nearly $1.24 million Title X

sends into Kansas supports public health programs that make
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family planning available to low-income women throughout the
state.

Mr. Chairman, Planned Parenthood supports the
reauthorization of the Title X progranm, 1ncluding the
contraceptive research 1initiative and the expansion of
information and education activities. We need to expand our
efforts to find more safe and effective methods of contraception
to further reduce the neec¢ for abortion. And we need to do more
-- not less -- to reach out to adolescents with information and
education to help them make responsible decisions about their
sexuality and their futures.

But most importantly, we need to ensure adequate funding
luvels for the Title X program if we are to meet the demands
facing the program today and the new challenges' on the horizon.
In 1981, family planning, along wirh most other domestic health
programs, took a drastic 22 percent cut in appropriations. This
year's appropriation of $136.4 million -~ which represents a $6
million cut from last year =~- is still more than $30 million
below FY 1981°'s level, not adjusting tcr inflation.

It is time that we again think of famiiy planning as a basic
public health service -- a part of our overall effort to improve
maternal and child heaith -- and not as another political
battleground on which to debate the issue of abortion. We urge
prompt passage of H.R. 3769, and once again, I thank the Chair

and the subcommittee for this opportunity to testify.
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The Public Cost of Adolescent Pregnancy in Kansas

By Marjory K. Waterman, R N., B.S.N., Virgicia Lyna Scott, R.N., B.5.11. and Francine M. Nichols, RN.C,, PA.D.

Adolescent pregnancy and parenthood
have increased steadily in the lat wenty
years, partcularly among unwed and youn-
ger adolescents Each year more than one
million adolescents become pregnant Kan-
$as ranks nineteenth in the nation in rate of
white pregnancy and seventh in
black adolescent pregnancy (Singh, 198}
If present staust cal trends continue, more
than one third of the g:rds who are now four-
teen years old will become pregnant at least
once before thev reach the age ot twenty
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Adolescent mothers are currently reanng
1 3 mualhion cheldren with an sdditional 3 6
miflion children jess than five years of age
fiving with women who were adolescents
at childbirth (Alan Cuntmacher Institute,
1981

Pregnancy affect< not only the individu
al adotescent and her infant but society as
a whole The adolescent mother 1s more
hikely to discontinue her education and 15
Iikely 10 have more children than her pee:s
who delay chitdbeanng ontil at least twenty
vears of age Furthermore adolescent preg
nancy and parenthood are linked to in
creased mantal instability, decreased
part:Cipation in the labor force dex reased
eainings potential, increased dependence
on public assstance and increased poverty
(Chilman 1980, Dryfoos 1982 Fursten
berg, 1981 Kan<as Action for Children
1985, National Re<earch Council Panel nn
Adole<cer: Pregnancy and Childbeaning,
1987)

In 1985 there were 39,418 hve births in
Kansas and 4,492 of these tarths were to
adolescents Of these adolescent births
3 519 were first births (Kansas State Depart
ment of Health and Emvironment 1986}
According 1o a state-wide suney of Kansas
A to Famities with Dependent Children
(AFDC) clients, 52 percent of families
receving AFDC were headed by women
who had their fisst child while an adoles-
cent (Kansas Department of Social and Re
habilitatrve Services, 1985) The purpose of
this study was to determine the cost of
adolescent pregnancy to the state of Kan
sas for the year 1985

Uterature Review

Severat previous studies have been con-
ducted t0 estimate the public costs of
adoleccent childbearing While these
studies have used different methodology
the majonty have considered public codts
ansing from AFDC, Medicawd, food stamps.
and social services in determining the cost
of adolescent pregnancy The focus of these
studhes has ranged fram an exploration of
costs at a national level (SR interational,
1979, Wertheimer & Moor» 1982, Burt,
1986) 10 a narrower focus on a .ngle state
county  of comunity (Block & Dubra, 1981
Wales. &, 1983)
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The SRI Internanonal study (1979}, wath
1ts clearly defined assumptions and metho-
dotogy, hus 1o date <erved as 2 model for
later studies  Estmates were made of sin
gle bith costs and single cohort cols for
adolescent pregnancy in 1979 and ex-
pressed as tullcosts Later studies (Walen-
tk 1983 and Burt & Hatfner 1986}
expressed ther tindings using marginal
€osts, that s the savings possible assunung
that a certain percentage of adolescents
would need public assistance as adulis
regardiess of when they delivered a child

Vs alentih 5 (1983) study of the economic
cost of adolescent pregnancy to 5t Louss,
Missoun was very similar to the SRl Inter-
national study Exceptions were the use ¢
an 18 year projection for single cohot costs,
the calculation of costs based on total brths
to adolescents rather than first burths only,
and the calculation of marginal rather than
full cost savings possible wath the preven
tion of adolest ent pregnency In 1986 Burt
and Hatfner developed an instrument to es-
timate the cost of adolescent pregnancy in
the United States of a locality within the
United States Previous studies were used
as a basis for determmning the assumptions
of the study as well as the costs used 10 a1-
nve at estimates of the public cost of adoles-
cent pregnancy {Burt & Hafner, 1986}
Applying this formula to national 1985 data
yielded an average single birth cost of
$13 902 a single year cost of $16 S billion
and a single cohort cost of $5 2 billion It
was estimated that if all adolescent birthc
i the United States in 1985 had been
delayed there would be a savings of $2.1
billion.

Methodology

The Burt and Haffner (1986) instrument
w s Used to calculate the public cost of
«dolescent pregnancy to hansas in 1985
This nstrument 1s based on certa. " assump-
tions 1) greater fert ity among vomen
with an early first birt (2} the incr ased
potential for dependenc e upon public 1s-

sistance dunng the women s childbearing
career, (31 the largest public assistance pro-
grams reaching the largest number of fam,
lies are AFDC, Medicaid and food tamps¢
(Burt & Hatiner 1986)

The tool includes only tirt births mak-
mg numencal adjustments for the
documented iikelihood of greater fertility
anong women with an early first bith
Twenty year projections tor public as-
sistance are based on research indicating
that #y percent of agc'escents will have
asecond burth within two years of the first
Thus there s an increased probahility that
the tamily will remain on public aswistance
beyond the eighteenth birthday of the first
child Burt 1986)

The tollowing data were collected from
State agenties using the Burt and Hatfrer
tool first live births to adolescents in three
age categonies, 13 years of younger, 15-17
years, and 18-19 years, and direct cash and
administratine cotts for AFDC food stamp
alloc ations, and Medicard outlays The data
were analyzed using Burt and Hatfrer s
Saptation of the Lofus 1-2 3 computer pro-
fram 1o calculate certan cost categones and
mode! (with discounting) the future year
conts f adolescent pregnancy  Calculated
conts are defined as follows (1) single buth
cost — the public cost for a single family
begun by an adolescent birth for twenty
years following that bith (2) single veor
cost - the public cost in a single year to
support all famiies begun by a burth to an
adotescent in that year, and {3) single co-
hort cost — the public cost for all famibes
begun by a teen birth i a single ye ir for
the twenty years that the family mav require
public awsistance Calculations were also
madc of the potentral cost savings realized
il all udolescent births were delayed This
figure v, as based on research by Wertheim-
ef and Moore {1982) who poted that even
if all adolescent births were delayod, many
low tncome tamiltes would stifl be depen
dent on public assistance

The Kamas Nunse, February 1988




E

O

Estimates of Public Costs 1n Kansas* 1985

Single birth costs: The average single
burth cost of $13,600 for the state of Kan-
sas was shightly lowet than the national
average of $13,902 (Bun, 1986) The aver-
age angle birth costs for specific age groups
were as follows for mothers under fourteen
the cost for Kanaas was $17,670 as com-
pared to 2 natonal aversge of $17 724
(Bunt, 1986), for mothers ages fifteen tn
seventeen the cost was $17,636 as com
pared tn a nauonal average of $17,689
(Burt, 1986), and for mcthers between
aghteen and mineteen years old the cost
was $11,173 as comparerl to a national
average of $11,213 (Bunt 1986) f these
adolescents had not given wrth to an infant
until they were at least twenily years nld the
state of Kansas would have saved an aver-
age of $5,340 for each turth as compared
tn $5.560 natonslly (Burt, 1986)

Single year costs, In 1985, the stale ot
hansas spent $143.92 million on famities
that were tarted when the mother was an
adolescent This igure includes actual pay
ments as well as admintdrative codts as-
sociated with AFDC Medicard and food
stamps  This esimate reflects only the
minimal public outlays for adoles vont preg-
nan. y 10 that it does not include frequent
Iy used public services such as hotsing,
<pecial education child protey won cenicns,
toster Care, day care, and other <ocial serv
«ces These are average conts for farmities be-
gun by an adolexcent tith Two st ot theee
adk lescent mothers do net recen e public
assntance, thus the actual public cosof &
single bith to an adolescent who does
1ecene assitance 18 considerably ingher
than the estmated average cost

Si~e v cohort costs: All Kansas famulies
begun by a first birth to an adolescent in
1985 wil. con tanpayers $47 86 million
over the nexttwenty years If all adolescen t
turths 10 Ransas were delayed until the
mother was twenty years or older the
potenhial sav ngs for the state of Kansas
would be $19 14 nullion for the entite co-
hort of adoles *nts who would otherwise
have had a first 'nath 1n 1985 This poten
tial savings repee ents forty percent of the
full estimated conont cost ot adolescent
childbeannyg in Kaasas

Implcations

Adolescentanildbes #ng results not only
10 pegative oadl oo al, and o
DOMIC CONSEQUT (M 7 o'y mdbet
child but also in gl e ps aditure s ot pub-
lic 1unds to support adolescent amilies €4
forts <hould be targeted toward r¢ lucing the
incidenc ¢ of adolescent pregnancy and en
surtng acequate support programs and serv
1005 for peegnant and parenting adoles ents
There arc thrce imhiatinves that have boen
shown to be ettectiv e 1n reducing the ina
dence of adolescent pregnancy

1 Fannly tite Education Programs (sex
eduiationi that encuurage adolvscents

he Kansas Nurse, February 1988
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delay sexual actvity 2+ well as empbasiz
ing thewr responsibility it they decide to be
come scaually active

2 School Based Health Clinies that pro-
vide both health < are and information about
fanuly planning

3 Family Planning Clinics that are locat
ed ner schools and are open dunng the
ovening houns

Publiy bealth policy 15 needed to secure
tunding for the development and provision
of these adoleneent Pregnancy prevention
programs as well as for the provision o ade
quate prenatal and pediatne health care for
adole~cent families Nurses and other beatth
professinnals can use the data on the eco-
nomic consequences of adolescent preg-
nancy 10 Kansas to actively advocate 1or
increased funding for adolescent pregnan-
¢y preventron prograns 1n the State The ex
ecution of ngorously devigned research to
evaluate the effectiveness of current and v
wre programs, develop 3 detinitne
Anow ledge base and generate new ideas for
the prevention of adolescent pregnancy i<
abo essential The investment now 1n strate
g~ related 10 1 > preven on ot adolescent
regnancy as well as suppxort proReamns tod
adotescent familics can avent soqial edwca-
tional and econonyit Lonvequent e 1o the
adolescent mother and hef child as well as
high expenditures of public funds 10 wp-
port adolescent fanubies

AT arad e snd ioigrams ane luxbad by 3 1ot g f

Lt anwd taberan turnd W e (e Baed Stampn Pragam s nnd
o htatty by b fonts

Abstract

The purpose of this study was 10 calu
late the cOns 0t adolescent pregnancy to the
state ot hansas for the year 1985 The fol
lowing data were ¢ ollected tiom State agen
e using the Burt and Hatinet ool fiest Ine
Exrths to adolex ents 1n thice age «ategones,
14 years of younger, 1517 years and 18 19
years, and direct cash and adminitcative
conts tor Ard to Famidies with Dependont
Chitdren (ATDC) tood stamp i stions,
and Medicaid outlays Data were analy sed
using Burt and Hatfaer s adaptation of the
Lotus i-2-3 computer program  The aver-
age single bith wost ipublic cost for wingle
amily begun by an adolescent irh for
taenty yeors followng that birth) was
$ 360D The single year cost (public cost
in 1 angle yeat to support all fannbies be
Run by a birth to an sdolecent in that year)
was $143 92 millhion The sigle cohort cont
(public costfor alt tamilies begun by dteen
burth 10 a single year 101 the twenty years
that the tomuly may requite public o
wsance was $47 86 million over the neat
t enty yran Kansas coulo have waved
41, 18 milhon if these adolescent niothers
had detayed having <hildren unil they were
twenty years of age or older Strateges that
tocus on the presention of adolescent preg
naney ate needed andd 1o ild avert negatne
soaal educatonal, and &anomic conse
quences i the n other and her < hild aswell
av hugh expenditures of public tunds to up-

port adolescent tandhes

Acknowledgments

The tollowing individuals who provided
asstance dunng this projedt e ac
hnow ledged

Peggey Junnan Direcor of Planned Pa - nt
hoad, Wichita, Kansas

D Maunce | Penner Assistant Protes
sor Depanment of Health Administratron
and Educanon  The Wichita State
Unneraty

Dr Rita Kay Ryan, Coordinator Health
Services for Mothers and Children Bureau
of Family Health Nan<as Depantnent of
Health and Envitonment

Dr Patniiia Schioesser Medical Director
Divisinn of Health Ransas De,aament of
Heatth and Emvironment

James L Stachl, hansas Ottice 1t Intor
mahon Systems and Computing

Atteen Whittield, hanaas Depanment of
Sxtal and Rehabulitative Soavices

e

Al L ummace Lt (19810 Trenage pregaancy Du

thot Rawnl gone sway New Yk Autuw

Kheh A& Taten & (19613 Rewran h on the cOmegueni rn
of adube et (hrkdbearng, welare Lows 2t the bl bevel
Ty Misver Thntuh Foandah n

Bunt SR 119601 Euimanng B gl o1 o wdid deeoags <hind
s Forely Ponneng Perspesives. 185 2211 5

Bt A& Hamen ) 119600 Tevnage (vkbeanng. how much
ey (ot A unde te Bedermanmng the boc ol Lonty o Teenage
(vdbearng W, DE o ke Rgutamn Ohdum

Chidman U (1980 Adobesent pregaincy snd Chridiesr
.3 Prom rewrar A W Flumtin 11 L8 ot
g O e

Drtimn |V IOR T The epudemul aty of xkungs AL e an
O maabver ames and ievenion o duat LR A Wer
C1 ) Prrgascy w adobestence teeds, problems, and
managemedt Now Pk | ot Reinte bt

Furdke ataer ¢ THATL Impiic g e Lm v Kevnans gt
PanCand b g tvemen (D [ 1Y Teenage preg:
Aarey on the lamdy contert Phalakeiha Tomple 7 v ny
bre

Raimnas Actiwr bir t haldra 198 May Adolen el pregnan
€ Uheld watch rrport Mach 1 Auhee

Raman an Depus tren o Fovattl wad it s nenl | ¥,
ot amy Sy aend g om0 Unee bartie by age
7oup of mother Lor welvs el c Oumters, Raeds rrsadents, 1983
Tynds Autnn

Raram | hguemment @ ol ot P sbsdta o S W
Koo apends for mwestir § 0 women and cheldren 1 qut
Amun

Meart KA AUl MK 1900 Prnste tone pub 10wt
Pobay perspes v o sorage chldbranag W ot D1
V ttun 1t 3 Fres

Snstanal Remaorth Cimnc ¢ Pavel b Adbescs  Frtyans o
ael) it o 1IN RARieg the Iuture advbes ont ury sk
Ay pregnoncy and thekdbearng, Wonhiun 110 St b
Aatern e

R Sk ot il BT A anafyses of gverament evpende
Tures (omrquer.. taternage Chaldberth Merit (LR Tt E ra L
At

Nh S B Aok et st o e sl Satey
a0 i st #aby v Fameby Planseng Perprites 38
R

Walenth DS 1Al Tees vie pregasncy monomic (osls
Ko the 5t Lowm commmnty M Lix s Mawnst L adtiaoh buun
atn

Vetheimer K1 S Supve R4 1487 Teraage (hidbear
g A e tor et Wt gt 08 T bt 10

About the Authors

Marjory K Waterman, RN, BSN and Vir-
gimia Lyna Scott, RN, BSN Craduate *ty
denis Afaternal Chidd Nuning, The Wecha
sate University Wichita Ransas 67208

Frarcine H Nichols, RNC, PhD \swoci
ate frotecsor AMaterndt Child Nurang The
Wbty e Unive ety Wichita Ko
67208

19




T

196

Mr. Waxman. Thank you very much.
Mr. Klausmeier.,

STATEMENT OF WALTER W. KLAUSMEIER

Mr. KrausMEIER. Mr. Chairman, other distinguished members of
the committee, I am Walter Klausmeier, the executive director of
Family Health Services.

I would like to speak in favor of H.R. 3769.

Family Health Services was begun by a group of local concerned
citizens in Centre County, PA in 1970. We are a rural health care
provider and the cornerstone of our agency is our family planning
program. We serve three counties, three rural sites: the town of
Philipsburg, which is a small, depressed, coal mining region; State
College, which is a town of ahout 35,000 residents; Bellefonte,
avhich is a typical rural Pennsylvania town of just over 6,000 resi-

ents.

Since beginning our program as a family planning program, we
have integrated other maternal/child health services around this
core program. I think that makes us somewhat unique. Those serv-
ices are the WIC program-—the Women, Infant and Children Nutri-
tion Progiram—EPSDT; and sexually transmitted diseases testing,
where we are providing both treatment and counseling and educa-
tion to both men and women, and where, very recently, we inte-
grated into that program HIV screening, testing and counseling.
We also offer cancer screening tests to our clients, as well as older
women. We provide genetic screening services and also an array of
educational programs, inciuding prenatal education for pregnant
women.

We believe title X has addressed many of the important health
issues of our day, such as the prevention of cervical and uterine
cancers; decreasing unwanted teenage pregnancy and sexually
transmitted diseases; and providing quality, medically supervised
family planning services.

We also believe we have lived up to the public trust placed in our
agency to provide these services and to the trust of Congress and of
your committee in ca.rying forth this important public health pro-
gram.

It is interesting to note our experience is different from those of
some of the previous witnesses of this morning, in that we have
seen both a decrease in birth to teens and a decrease in abortions
to teens in Centre County, PA Birth to teens in a period from 1979
to 1984 has declined by 15 percent and at the same time the abor-
tion rate decreased. It is important to make the distinction that
there is a corresponding decrease in the abortion rate as well as
the birth to teen rate. As you know, nothing prevents the need for
abortion more than good medically supervised family planning
services.

We also have noticed that a direct corollary to our decrease in
Centre County, PA—one of the Pennsylvania counties—also has oc-
curred in the State. There is a decrease in the age group 15 to 19 in
terms of pregnancies and of abortions in that group from 1977 to
1986. That is quite a long period of time, and the numbers have
been published by the State health department.

e AULRS
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One example of how title X has helped to improve the lives of
people in our community occurred recently. One of our nurse prac-
titioners, having received the results of a recent Pap test, noticed
. an abnormal finding. We then invited the client to return to the
clinic for further followup and cervicography. Ultimately, she was
referred for a hysterectomy due to carcinoma. This was a tragic
story, yes, but this cancer was detected early enough for our client
to have a complete recovery.

I think this illustrates well the life benefits of the national
family planning program. Helping men and women meet their re-
productive health needs continues to be one of our primary goals.
Reproductive health care takes many forms at Family Health Serv-
ices: its annual gynecologic exams, including Pap smears, pelvic
exams, breast exams, and other arrays of tests for our clients.

Yet another illustration of title X's impact on rural communities
i through the testimony of another client who told us the follow-
ing family planning success story: .

T am the oldest of eight children raised in a strict Catholic family. My upbringing
was steeped in discipline and tradition. My father, being a blue collar worker, and
my mother staying at home, we were a typical lower-middleclass family of the
1950s. The first 13 years of my life were spent in a small, rural Pennsylvania town
where I attended parochial school for 8 years.

During my first years in junior high school, my family moved to a farm and I
finished my education in th> public school system. At age 17 I went to the Family
Planning Center under much the same circumstances as most of my peers. I was a
sexually active teenager not using a method of birth control with any regularity. As
I look back on this period of my life, my lack of understanding and education about
sex is not only disconcerting but also sadly typical. ‘

There is no doubt in my mind that if family planning had not been available to
me, both financially and confidentially, I would have become a pregnant teenager.
There was a friend already using the Family Planning Center that encouraged me
to visit the clinic. Then I encouraged others who needed the service to do the same.
Lli.kg most teenagers, I was already having sex before I visited the Family Planning
clinic.

We have heard testimony today that indicated this is typical of
teens’ experience in that they are having sex before they visit a
family planning clinic, anywhere from 6 months to 2 years.

Mr. Waxman. I am going to have to interrupt you.

Mr. KLAusMEIER. May I offer a summary?

Mr. WaxMAN. A brief sentence or two.

Mr. KrausMmEeIer. This is a typical story of a family planning
client. She went on to have several children, to visit the clinic after
her children were delivered, and also she used our WIC Program.

So there are a lot of health benefits that accrue to the family
planning program and we hope that your bill, HR. 3769, will be
become law.

Thank you very much.

(The prepared statement of Mr. Klausmeier follows:]
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Walter W. Klausmeier
Executive Director
on behalf of Family Health Services, lncorporated
of Centre County, Pennsylvania

Mr. Chairman and Members of the Committee:

1 am Walter W. Klausmeier, Eaecutive Director of Family Health
Services. On behalf of Family Health Services, 1 thank you for this
opportunity to testify in support of the reauthorization of Title ‘v
of the Public Health Service Act.

Family Health Services, a nen-profit agency, was established
in 1970 by ~ group of citizens of Centre County, Pennsylvania, who were
concerned about the lack of comprehensive family pianming services 1in
our community.

Family Health Services serves our community through three
clinies located in Phalipsburg, a small coal mining town of approximately
2,000; State College, a college town of 34,456, and Bellefonte, a typical
rural Pennsylvania town of 6,308. As a private non-profit agency
the cornerstone of our organization is our Family Planning Program,
Reproductive health exams, breast exims, early cancer screening,
preghancy tests, birth control counseling, 1nfection treatment and
genetic screenming are some of the rany services that are offered at
our clinie.

Since our beginning, we have integrated other health services
that 1a0clude our Women, lnfants and Children (¥IC) autrition program
which provides supplemental foods to pregnant and brceastfeeding women,
women who have del:ivered within ix months, and children under the age
of five who qualify economically and nutritionally, Fomily llealth
Services also provides child health screeming to those clients on
medical assistance through the Early Periodic Screening, Diagnosis and
Treatment Program (EPSDT). EPSDT not only provides a basie physical

assessment but also includes dental assessments; immunirations, develop-
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mental screening and visfon testing. Responding to the pubiie health
problem of AlDs, we have instituted H1V scereening and counseling into
our agency. Family lealth Services also provides reproductive health
serefces to men.  In this regard, we would like to cncourage an fncrease
in Title 10 funding tor reproductive health services for men.

Family Health Services also provides education to commanity
members through our community cducation program,  Prenatal educatyon
classes are available free of charge to pregonant women and thear
partners with four sets of sesstons held o vear.

We beliceve that Title 10 has addroessed many of the important
health issues of our day such as the prevention of cervical and uterine
cancers, decreasing unwanted tecnage pregnancy, and sexually transmiasibile
diseases prevention as well as providing quality family planning services.,
In short, Title 10 has improved the health of our communtty .

One cxample of how Title 10 helped ipprove the health of our
comnunity is the story of one of our clients, Joan. Joan firat visited
Family Health Services soveral months ago for an annual nynecologionl
exam by oae of our nurse practitioners The results of her pap smear
came buek abnormal, suggestive of corvical cances. Joan was peferred to
se¢e an Obstetrician/Gynecologint at Family Health Seryices dysplasia
clinic¢ for further cevaluation, Usii g cervacograpny (the taking of a
photograph of the entire o vix) and colposcopy (0 viewing of the
cervix under magnification with a high intensity light) alonp with
biopsy, our suspicions of cervical cancer were confiimed.

A tragic story, yeu But also one filled with Lope because
Joan®s cancer was detected in the carly stapes and treatod sy sfully.

thanks to newer, more sophisticated techniuues and to Title 1o, the
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National Family Planning Program. Joan is alive today thanks to
family planning.

Helping men and women meet their reproductive health aeeds
continues to be one of our primary goals. Reproductive hoalth care
takes many foi.as at Family Health cervices., It s annual gynccological
exams (l1ike Joan had) including pap smears, pelvic, and breast exams
that arc favaluable in carly cancer detection. it is alno contraceptive
and sexuality counseling for men and women, tajlored to meet eadh
individual’s nceds.

Yet another fltustration of Title 10's impact on rural
communities fs through the testimony of another client who told us the
following famity planning success story. 1 have 1lived all of my 32 yoars
1n Centre County, Pennsylvania. The oldest ¢ f cight children, ragisod
in a strict Catholic {am:.ly, my upbringing xas steeped in discipline
and tradfition. My father being a Llue collar worker und my mother
staying at home, we were a typical lower-middle claus family of the
fifties. The first thirteen years of my life were spent in n osmall
rural Penosylvania town where 1 attended parothial schoor for cight
years., During my first year in juafor high school, my family moved to
a furm and I fimished my cducation fn the public school system

Al age 17, 1 went to family planning under much the same
circumstances as most of my peers. 1 owas a seéxually active Leenager
not using 2 method of birth control with any regularity. As | looked
tack on this perfod of my life, my lack of understanding and cducation
about scx {8 not only disconcerting, but also sadly tynfcal. There
is no doubt in my mind that {f family planning had not been avatlable

to me both financially and confidentially, 1 would have been n
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siatistic, a pregnant teenager. It was a friend already using family
planning that encouraged me to visit the clinic. Then I encouraged
others who needed the service to do the same. Like most teens, I was
already having sex before I visited a family planning clinic.
Confidentiality was of great importance to me. Seeing my
family physician was not a possibility becaus~» he was a friend of
the family and surely would have told my parents of my wvisit. Fam*'ly
Planning offered me the confidentiality that I sought, services at
no cost that 1 could not otherwise have afforded, and much needed
education that in my ignorance I did not even know I needed. The staff
was always patient, understanding and most of all, professional. They
obviously had seen many young women in my situation.
Visits to the family planning clinic were not limited
to my teen years. 1 have utilized its family planning services
with the exception of the times that I was pregnant with my two
children and during that time I was fortunate to use the Women, Infants
and Children program. In addition to contraception and nutritional
needs, I have been seen for check-ups and physicals. Even today I
am in need of the services that this clinic and others like 1t
provide on a sliding fee scale. Low and moderate income women like
me depend on the continued availability of low cost, high qualaity
health services.
I have few financial resources to repay the clinic for the
years of service that it has given me. My form of payment has been
in service on the clinic board whese I have worked to make sure that
othr=s in my situation have the same opportunities available that

I did.

Q QQ;;
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Having access to family plarning services did more than keep
me from getting pregnant. It helped to break the poverty cycle in my
family. 1 did not marry too young. I had a chance to work my way
through college, being the first female 1n my family to do so. It
enabledw me to gain the maturity and confidence to develop into an
independent person. Because of family planning services, I chose a
husband based on merit and not on fatherhood. 1 was uble to space
my children and make sure that they came when we were ready 1 see
family planning services as a continw  .hrough my life, a real life
line.

As 1 mentioned, 1 feel my situation was not an exception
but the norm. 1 am counfident that having acccss to family planning
as a teenager changed major variables in my lafe. 1 am a famly
planning success story and our family 1s a stronger family today because
ol our local clinic.

These stories are compelling ones. Volces crying out
above those calling for restrictions, or even an end to these
vital services. If our opponents have their way, hundreds of women
like these will find their confidentialaty th}entened, or worse their
lives. Title 10 improves the health of our people. Please join

with other members of Congress 1n supporting this noble effort.
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Mr. Waxman. Thank you.
Ms. Waggoner.

STATEMENT OF BARBARA WAGGONER

Ms. WAGGONER. Chairman Waxman and members of the commit-
tee, I am pleased to be here today to testify in support reauthoriza-
tion of the title X program.

I am here to talk to you about hospital-based clinics and title X
family planning programs in Illinois.

I work for the University of Illinois at Chicago, which has had a
title X-funded program since 1980. In addition to ours, there are
seven hospital-based programs in Chicago in Cook County. They
have made a very important contribution to family planning in the
State of Illinois.

Three of the eight hospital-based programs are located in Region-
al Perinatal Centers, which means that we provide tertiary prena-
tal care and delivery to women with high-risk pregnancies. Many
of these women come from the 19 Chicago Community Areas which
have been targeted by Governor Thompson’s Infant Mortality Re-
duction Initiative.

In our continuing fight to lower infant mortality rates, it is es-
sential that women who have just had a high-risk pregnancy have
access w education and subsidized family planning services.

In addition, the low-income women in the hospital-based pro-
grams tend to use the family planning clinic as their entry point
into the healih care system. They come to us with a myriad of
health problems. They make an appointment for a pill refill. How-
ever, while the nurse is taking the history, the woman reveals med-
}cal a:alnd social problems, all of which require treatment and/or re-

erral.

Hospital-based programs have been a very important part of
family planning in Illinois for a very long time. One of the first
OEO grants for family planning was to the University of Chicago
back in 1969. Their primary objective was outreach to hospital
postpartum wards.

One of the first sites they chose was Michael Reese Hospital,
which later became a title X program. They sent doctors and
nurses there to counsel women about birth control. One of the
nurses hired under that program was Mrs. Lamella Gales, who
trained as a nurse at Provident Hosp:tal.

One of the first patients Mrs. Gales encountered at Michael
Reese was a 14-year-old girl named Brenda, who had just had her
second baby. Mrs. Gales got Brenda into the family planning clinic
and she was a successful contraceptor for 5 years, when she had
twins at the age of 19. Brenda didn’t give up, however. She strug-
gled through high school and college. She now works in a daycare
center and has put all of her four children through parochial
school.

How do we know where Brenda is today? Just recently Brenda
came back to the Michael Reese Clinic with her own daughter, who
is now 14 years old. She brought her back to meet Mrs. Gales, who
had made such an impact on her life. Unfortunately, because of
funding problems, Mrs. Gales has just been laid off. But at the age
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of 77, she still works as a volunteer on the postpartum floor at Mi-
chael Reese Hospital.

At the University of Illinois clinic, 14 percent of our patients are
17 years old or younger. We have specialized teen services, as well
as a bilingual health educator who has more thun she can do to
respond to requests from schools and community groups for presen-
tations on all aspects of human sexuality, sexually transmitted dis-
eases and contraception.

However, today I would like to emphasize the 72 percent of our
patients who are not teenagers. They are adult women, 87 percent
of whom are below the poverty level and who are planning their
families Forty percent of them are on public aid. However, many
of the others are marginally employed as store clerks or in fast
food restaurants. They are struggling to survive and fully under-
stand the need to space and limit the size of their families. They
can’t afford $12 to $14 a cycle for birth control pills from their
local pharmacy.

These are the majority of women who are dependent on title X
for subsidized family planning services in order to keep up the
struggle to make a better life for themselves and their children.

Thirty-five percent of the women who use the University of Illi-
nois clinic are from two large Hispanic communities just to the
south of the medical center. We have fully bilingual staff through-
out the clinic.

Florentine has been coming to us for 5 years and speaks no Eng-
lish. She has had three children by choice in a milieu where seven
or eight ch.ldren are common. Her husband works, but earns
$11,000 for their family of five. Florentine knows how important it
is to space and limit the number of children and has brought five
of her relatives and friends into the clinic for our bilingual educa-
tion and services.

Also Tanya, who is now 27 years old, first started coming to the
Illinois Masonic Family Planning Program 11 years ago when she
already had two children and was on public aid. Even though she
was a l6-year-old single mom, she was a successful contraceptor
and finished high school and now works as a public aid caseworker.

Hospital-based clinics are not large, impersonal programs. Pa-
tients are very loyal and will ride public transportation just to get
to the hospital that they identify with. Often they or their mothers
were delivered at Cook County Hospital and they won’t go any-
where else; or their family members have always gone to the Uni-
versity or Mount Sinai and they trust the staff there.

It is crucial that title X be reauthorized to enable us to continue
these important and essential services.

Thank you.

Mr. Waxman. Thank you.

[The prepared statement of Ms. Waggoner follows:]
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BARBARA WAGGONER, MPH
DIRECTOR, AMBULATORY WOMEN'S HEALTH CARE PROGRAMS
DEPARTMENT OF OBSTETRICS AND GYNECOLOGY
UNIVERSITY OF ILLINOIS

Chairman Waxman and Committee Members:

I am here to talk to you about hospital-based Title X family planning
programs in Illinois. I work for t'e Oniversity of Illinois at
Chicago which has had a Title X funded program gince 1980. 1In
addition to ours, there are geven (7) hospital-based programs in Cook
County. They have made a very important contribution to family

planning in the State of Illinois.

During 1986, 56,333 low-income women received family planning
services in the City of Chicago. Thirty-four percent (343) of them

were seen i.. Hospital-bzsed clinics.

Three of the eight hospital-based programs are located in Regional
Perinatal Centers which peans that we provide tertiary prenatal care
and delivery to women with high-risk pregnancies. Many of these
women come from the 19 Chicago Community Areas which have been
targeted by Governcr Thompson's Infant Mortality Reduction

Initiative.

In our continuing fight to lower Infant Mortality Rates, it is
essential that women who have just had a high-risk pregrancy have

access to education and subsidized family planning services.
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In addition, the low-income women in the hospital-based programs tend
to use the family planning clinic as their entry point into the
health care system as a whole. They come to us with a myriad of
health problems. They may make an appointment for a pill refill.
However, while the nurse is taking the history, the woman :ev;als
medical and social pfoblems. all of which require treatment and/os"\

~
referral.

Hospital~based programs have been a very important part of family
planning in Illinois for a very long time. One of the first OEO
grants for family planning was to the University of Chicago back in
1970. Their primary objective was outreach to hospital postpartum

wards.

The Michael Reese Pamily Planning Program was started during that
time by sending counselors and nurses to postpartum wards to counsel
women about birth control. One such nurse from the beginning days of
the Michael Reese Program was named Mrs. Lamella Gales. who trained

as a nurse at Provident Hospital.

One of the first patients Mrs. Gales encountered at Michael Recse was
a 14 year old girl named Brenda, who had just had her gecond baby.
Mrs. Gales got Brenda into the family planning clinic and she was &
successful contraceptor for five years, when she had twins at the age
of 19. Brenda didn't give up, however. She struggled through high
school, and college. she now works in a day-care center and has put

all of her four children through parochial school.
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How do we know where Brenda is today? Just recently, Brenda came

. back to the Michael Reese Clinic with her own daughter, who is now 14
years old. She brought her back to meet Mrs. Gales who had made such
an impact on her life. OUnfortunately, because of funding problenms,
Mrs. Gales has just been laid off. But, at the age of 77, she still
works as a volunteer on the postpartum floor at Qiqpael Reese

Hospital.

At the University of Illinois clinic, 14% of our patients are 17
years old or younger. We have specialized teen services, as well as
a bilingual health educaztor who has more than she can do to respond
to requests from schoois and community groups for presentations on
all aspects of human sexuality, sexually transmitted diseases and

contraception.

HBowever, today, I would like to emphasize the 72% of our patients who
are aot teenagers. Theyare adult women, 87% of whom are below
poverty level, and who are planning their families. Half of them are
on Public Aid. However, many of the others are marginally employed
as store clerks or in fast food restau-ants. They are stuggling to
survive and fully understand the need to space and limit the size of
their families. These are the majority of women who are dependent on
Title X for subsidized family planning in order to keep up the

stuggle to make a better 1life for themselves and their children.

Por example, Candy first came to the Cook County Family Planning
Clinic in 1970, when she was 14 years old. She comes from a family

who were on Public Aid. However, Candy was a successful
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cbntraceptor, finished high school and college before marrying and
starting her family. Her second pregnancy wasa tubs! pregracy. It was
identified in the Family Planning Clinic and her surgery was at CCH.
Candy completed her planneq\family with her second child and still

comes to the Cook County Program.

\
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Thirty-five percent of the women who use the Oniversity of Illinois
clinic are from two large Hispanic communities just to the South of
the Medical Center. We have fully bilingual staff throughout tha
clinic. Florentine has been coming to us for five years and speaks
no English. She has had three children by choice in a milieu where 7
or 8 children are common. Her husband works, but earns $11,000 for
their family of five. Florentine knows how important it is to space
and limit the number of children and has brought five of her
relatives and friends in to the clinic for our bilingual education

and services.

Also, Tanyar who is now 27 years old. She first started coming to the
I1linois Masonic Family Planning Program 11 years ago when she
already had two children and was on Public Aid. BEven though she was
a 16 yéhr old, single Mom, she was a successful contraceptor and

finished high school and now works s a Public Aid caseworker.

Hospital-based clinics are not large impersonal programs. pat.ents
are very loyal and will ride public transportation by several other
providers just to get to the Hospital that they identify with.

Often, they or their mothers were delivered at Cook Codnty Hospital
and they won't go anywhere else; or, their family members have always

gone to the University or Mount Sinai and they trust the staff there.

It is crucial that Title X be reauthorized to enable Gs to continue

these important and essential services.

Thank you.
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Mr. WaxXMAN. Dr. Nelson, let me start with you.

You are a physician, are you not?

Ms. NELSON. Yes, sir.

Mr. WaxmaN. You heard my discussion this morning with Dr.
Windom regarding the administration’s proposed regulations re-
garding family planniag clinics.

Do you believe a physician should consult with patients about all
options available to her? Do you feel that it is ethical for a physi-
cian ;;o withhold information from a patient about treatment op-
tions?

Ms. NELsoN. Absolutely the patient inust be informed of all the
options that are available to her.

Everytime I take a patient to surgery, I must tell her what the
nonsurgical gstions are, as well as surgical. It is part of her right
to be informed.

Mr. WaxmMaN. In outlining options to women in the family plan-
ning clinic, do you advocate any particular option or do you have to
make any of them available to people?

Ms. NELsoN. You have to tell the patient what is available to
her. You can’t assume she knows what she has available. You have
to tell her, just because you can’t know what is in her mind. You
have to give her each of the options so she can make an informed
decision for herself.

The double standard here is very uncomfortable. We just had a
recent law in California that said to protect women’s fertility,
before a hysterectomy can be performed, I must go through a two-
page informed consent form. I must go through each of the options
available to her to avoid surgery: medical treatment, myomecto-
mies, all of these other things. But, on the other hand, I am getting
a message from the administration that under other circumstances
some things you can’t even tell the patient what is available to her.

This double standard in different :ettings is intolerable.

Mr. WaxMaN. Not only do you have a conflict between the State
law and what the administration would like to have as Federal
law, but you have a conflict between what the administration
would like ai'ou to do—not mention abortion as an option—and your
professional ethical standards in giving the best judgment and
guidance to the patient in order to have that patient exercise her
options.

Ms. NELsoN. It is actually withholding information from her. It
is not a passive act; it is a very aggressive act, a very positive state-
ment. By not providing her information, I am limiting her options.

That is unethical. As a physician, I just could not do that. You
may ask why does a pregnant patient come to a family planning
clinic? Why would she go there for her pnlafnancy testing? Why not
just eliminate pregnancy testing in family planning clinics alto-
gether and then you won’t have that as a question? Strip that
away, [ am still left with the question of what devices to offer a
patient who comes in.

Why has she missed her period? Does that mean I can’t offer her
a pregnancy test to find out whether I can give her something else?

ou can’t have the whole program without offering pregnancy
testing and you can’t offer pregnancy testing without telling a pa-
tient what each of her options is.
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Mr. Waxman. Thank you. ,

Ms. Wapgower, soinetimes peotple think—1I certainly got the im-

ression this vioruing--if it is a family planning clinic, all the staff

o is talk about coriraception, give some contraceptive prescrip-
tion, perhaps counsel a woman o abstain from sex. But if it is a

uestion of a wornan’s being pregnant, that is not t~e business of
the family planning clinic any lorger.

Is that an accurate picture of what is going on or do we have a
whole range of services provided at the same setting where a
woman would come in for family planni?g services?

Ms. WAGGONER. I think you have heard over and over today that
women——poor, low-income women—use tit'c X services at almost
anglsite, as their entry point into the health care systera.

r. WTAXMAN. It becomee a clinic for them tc come in for any
medical needs they have.

Ms. WaGGONER. Absolutely. Very often it is either that or the
emergency room, and when there are children they take them to
the emergency room. Most women use their gynecologist—even
women who aren’t low-income tend to use the gynecologist as the
starting point—because you go there for ongoing care.

I think the hospital-based systems are a little bit more this way
because if patients are sick they tenu to come to us, rather than

- the local Plgnned Parenthood, just because they already know they
are not feeling well. Sc they feel they can get referred within the
hospitai system. .

r. WAXMAN. Now, the contested regulations the administration
is proposing, in addition to saying you can’t even mention abortion,
they want to have a complete separation of family planning activi-
ties and privately financed abortion services, even in a L aspital.

Title ‘? grantees under these regulations would not simply have
to separate the funds for contraceptive services as opposed to abor-
tion services, but provide separate buildings, personnel, stationery,
everything. .

How do you think this would affect most hospitals that now have
a family planning clinic and also provide abortion services?

Ms. WaGGONER. | hesitate to answer for more than my own, hut
I did go to each one of the hospital-based clinics in the city of Chi-
cago and inquire, and in some cases, about half of the cases, tae
abortion services are in the same area and the regulations wouid
definitely affect them.

In most cases, however, the department chairman responded by
saying, I will allow my house staff to function within the limits of
the law because we have a family planning clinic in one part of the
hospital. You cannot say to another physician who is in a private
relationship with their patient that they cannot speak of the vari-
ous pregnancy options, or because they use the same secreta~y or
the woman who walks in the front door obviously speaks to the
same receptionist, that those services are incompatible. It is not
even thinkable.

Mr. Waxman. If a hospital provides in one area a service for
abortions and they are also getting Federal funds for family plan-
ning services and now they are going to have to choose between the
two because of the proposed Federal regulations, which one will
they choose to keep?
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Ms. WAGGONER. I can onlg'{ speak for myself, but I would think
they would give up the title X dollars because you cannot put those
restrictions on all physicians within your hospital. It is just not
something that you can do.

Also the abortion services often bring in more money than the
family planning services do. Title X is not highly funded.

ain, I cannot speak for everyone, but as long as abortions are
legte, title X really cannot compete over the rest of the medical
system.

Mr. WaxmaN. Dr. Nelson, do you have something to add to that?

Ms. NELSON. Yes: I am part of a hospital-based system also. We
have gone w a vezz aggressive antepartum detection for birth de-
fects program. We have required alﬁ a feta protein testing, amnio-
centesis, all of these things, aud looked to abortion as an option for
a patient, when she discovers her baby has a life-threatening or in-
compatible-with-life defect. If we could not offer that in our hospi-
tal, we would again face the same question.

I do believe that title X services would be the one that would
leave, not the abortion services. :

Mr. WaxMAN. So if there are not family planning services avail-
able, in a community like Ms. Jarman’s, there may not be any
available for any one in the community at all if the title X pro-
gram closes up.

Is that right, Ms. Jarman?

Ms. JARMAN. That is correct.

Mr. WaxMaN. There seems to be a lot of confusion about what is
called nondirective pregnancy options counseling.

Could we have some description of how you do such counseling?

There seems to be a lot ofp confusion about pregnant women in
family planning clinics and some assumptions that only nonpreg-
nant women come in.

Can you explain the services that you provide, why some preg-
nant women do come in, what you think about Dr. V\?;ndom’s sug-
gestion that all pregnant women with health concerns be immedi-
atm sent elsewhere? How would that work in practice?

. Jarman.

Ms. JArRMAN. I can start off just by saying it would work terribly.

It amazes me that someone can suggest that & woman come in
for a pregnancy test and receive a pregnancy test and you say, yes,

ou are pregnant, or, no, you are not pregnant, and dismiss her.
en the medical implications of all of that aside, I think it is in-
human to treat anyone like that.

It is important to know—and I think you referred to this earli-
er—that tggre is a ot of information that goes to the patient at the
time of that pregnancy testing that isn’t directly reYated even to
the options that she has to consider: nutrition information; if she is
pregnant, information on the imggrtance of not smoking; a range
of medical care issues that must be addressed, if indeed, she decid-
ed to continue the pregnancy. In many communities it may be
weeks and weeks before she even has an opportunity to get in to
see an ob-gyn. So it seems to me it is critical that we must be able
to discuss all of the options.

Also, if, indeed, she decides that she wants to terminate her preg-
nancy, again if she has not received adequate counseling at the
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time, she could again go weeks and weeks and weeks into the preg-
nancy before she has had an opportunity to fully explore this possi-

bility.

M¥. WaxMaN. It strikes me that if a clinic is going to be so nerv-
ous about talking to a woman about the possibility of an abortion,
should that woman be thinking about an abortion and realize she
is not guing to get any counseling from them about it, she will go
home and, if she is unhappy about being pregnant, maybe sign up
for an abortion without having talked it through wit{\ someone,
when maybe through counseling she would have decided not to
have an abortion. But because of the sort of bureaucratic maze that
th?' want to set up for fear that women will know their options
and think them through and decide for themselves what they want
to do, they ma{l well be pushing people into more abortions.

I certainly think that is the case. I never could understand this:
wh v the peoJ)le who are against abortion fight against contracep-
tion. If you don’t have programs for family pianning to avoid preg-
nancy and you have more unwanted pregnancies, there are clearly
going to be more abortions.

That always befuddled me, that the anti-abortion forces look at
this whole thing from behind blinders that keep them from seeing
that realitKi

Maybe, Mr. Klausmeier or Ms. Waggoner, either cne of you, can
{ou tell me more about how you discuss the option of abortion. The
aw provides that you have to give nondirective pregnancy option
counseling, including information about abortion. These are the
guidelines. Suddenly the administration has switched it around and
said, in effect, that you can’t give even nondirective information
about abortion.

How would it be handled if you are giving nondirective abortion
counseling?

Mr. KrAusMeieR. I think the point was made this morning that
this is a reversal of what the title X regulations have required;
that is, that we give each pregnant woman sll three choices,
whetlier she wants to have a child and be referred for prenatal
care, the option of adoption or abortion. The point has also been
made that we are often advocates for pregnant women who need
help in getting into the health care delivery system for delivery
services and prenatal care.

It is not unusual for us at Family Health Services to be assisting
a woman for a month or two, especially low income women with
this entry process, esvecially if it is the first child. We also have a
problem getting these low income women obstetrical care. That is
not only a problem in our community, but it is a problem across
the country.

What has not been said yet today is that we spend a lot of time
doing that. I think that fits title X. I think it is very important,
and I also think it is very important that we provide all the options
in an unbiased fashion; that we not weigh either one of the options.
If 2 woman chooses to have an abortion, that is a decision between
her and her doctor. And it is a legal option in this country.

Ms. WaGgcongRr. Can I add something? I think we are doing our
patients a disservice. They may be poor, but they are not blank
slates that walk into us and whatever we say first is what they are
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going to do. When you say the word, “abortion,” to them, they are
going to make their own decisions because they are thinking

uman beings. It isn't because we give that cption as one of the
several available to them that they are autematically going to
make that decision.

Mr. Waxman. The groups opposed to family planning believe
that what is happening is that the people are being encouraged, if
they are not happy about being pregnant, encouraged to have an
abortion.

Ms. WAGGONER. I can assure you that we give them information.
We do not encourage them to use one method or another method.
We provide them with information. Qur whole reason for being
there is to educate that consumer and having her participate in
her own care and her own decisionmakirg, to have her go back to
school to stay in school, to get a job, to get off public aid.

She needs to be able to make her own decisions. We try to get
her to the point where she can do that.

Mr. WaxmaN. Let me change to another question that is very
important. That is the AIDS issue. In your clinics, I am sure you
have occasions for the issue of AIDS to be brought up because
AIDS is a sexually transmitted disease. Do you support counseling
and testing in the family planning clinics for AIDS, and do you be-
lieve that a Federal confidentiality and nondiscrimination policy
would aseist in this effort?

Anybody want to take that on? Mr. Klausmeier.

Mr. KLAUsMEIER. | think a Federal initiative would be helpful. I
believe philosophically that HIV testing and counseling should be
available in family planning programs. There is then the question
of the financing of such a venture. HIV testing and counseling
would be one more thing being added to the title X list of services.

I believe it should be added and we have begun in our own clinic
sites to offer HIV testing and counseling on a cunfidential basis. It
is very important if title X is going to mandate AIDS testing and
counseling on a national basis that there be forthcoming an appro-
priation to allow the clinic to do that.

I think family planning clinics are well-equipped medically to
handle the HIV testing and couseling, but they would need finan-
cial support as well.

Mr. Waxman. If you had the financial support, do you think the
Federal Government ought to mandate that every woman that
comes into a family planning clinic be tested and counseled?

Mr. KLAUSMEIER. Absolutely not. We believe in voluntary confi-
dential testing for HIV infections.

Mr. Waxman. Why do you give them the option?

Mr. KLausMEIER. Why do we give them the option of whether
they want to be tested or not?

Mr. WaxmaN. Right.

Mr. KLausMEIER. I think medicine in this country is based on in-
formed consent and voluntary participation. If we were to move to
a practice of medicine that was forced medicine, then I think we
would change what the medical system is about and we would
change it in a negative way. I also think in this case, if it were
changed specifically for this issue, that it would drive the disease

ERIC 21 1%

IToxt Provided by ERI




214

underground and make it more difficult for generations to come to
fight this battle against AIDS.

Mr. Waxmart. Dr. Nelson.

Ms. NeLsoN. In the short run and I think long run also, a man-
datory policy would exactly turn around what we want to have
happen. People would avoid coming to family planning cliaics as
soon as they knew the testing was required. The next step after
mandatory testing is going to be contract tracing and you are going
to have am whole array of very invasive procedures into the pa-
tiento’ lives.

I think they would walk with their feet and stay away from the
clinics.

Mr. Waxman. Especially if that information is given out, if confi-
dentiality is not protected, or if it does get sut some way or other,
people will lose their jobs and be discriminated against simply be-
cause they have » positive test. And I understand there is even dis-
crimination aga.nst people who ask for the test to be taken, be-
cause some insurers are saying if you ask that ycu be tested for
AIDS, there must have been some reason you were woiried about
it, and therefore they don’t want to insure vou.

It seems all those become obstacles for people to even come in
and be tested. We want to remove the obstacles if we want the test
information to get to the individual so counseling can encourage
them to change the kind of behavior that would spread the disease
to others.

Ms. NeLsoN. The second half of that is if a patient were to get a
negative result back, he or she should not be falsely reassured.
There is a long latency time and people should—everyone should
be practicing safer sex. We should be including this and I am sure
we all are, as part of our 2ducation efforts with patients.

Please don't think just because your partner has a negative test
result today, you oughtn’t be using safe sex practices. The false as-
surance is just as important as the invasion and the ethical issues
also.

Mr. Waxman. I want to thank you. You have been a very good
panel. 1 appreciate your being with us. Your information wil{ be
very helpfui.

Appearing on our last panel is Dr. Duane Alexander, Director of
the National Institute of Child Health and Human Development,
which is part of the National Institutes of Health. NICBHD is the
primary institute responsible for carrying out federally supported
research on issues related to contraceptive technologzy and develop-
ment.

Dr. Alexander is here today to discuss our national efforts in this
field. We have already received your prepared statemernt for
today’s hearing. Dr. Alexander, we will have that as part of the
record. We would like to ask you to summarize and make your oral
presentation in 5 minutes.
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STATEMENT OF DUANE ALEXANDER, DIFECTOR, NATIONAL IN-
STITUTE OF CHILD HEALTH AND HUMAN DEVELOPMENT, NA.
TIONAL INSTITUTES OF HEALTH, DEPARTMENT OF HEALTH
AND HUMAN SERVICES

Mr. ALEXANDER. Thank you, Mr. Chairman.

Mr. Chairman and members of the subcommittee, I am Dr.
Duane Alexander, Director of the INational Institute of Child
Health and Human Development [NICHD], of the National Insti-
tutes of Health. I am here to provide you with information on the
contraceptive development activities of the NICHD.

Since 1ts establishment in 1962, the NICHD has put emphasis on
programs in the reproductive sciences. This research has provided
a broad science base in the fields of human fertility, reproductive
biology and infertility.

In 1968, the President’s health message to Congress airected that
the center for Population Research be established within the
NICHD. The Center is responsible for grants and contracts in popu-
lation research aud is the focal point in the Federal Government
for population research and training.

e goals of the Center are the advancement of fundamental
knowl fe required for maintenance of the reproductive health of
men and women; the identification and development of new leads
from basic research for safe, effective and acceptable methods of
fertility regulation for use by men and women; and the alleviation
of human infertility.

Mr. Chairman, contraceptive development is a major part of
NICHD’s responsibility for the enhancement of heaith by improv-
ing the ability of couples to regulate the number and spacing of
their children, and by assuring the safety and protective effects of
current and new contrace’..ive methods, including their role in pre-
venting sexually transmitted diseases. In view of current social and
health problems, the NICHD has undertaken a special initiative to
support research leading to the development of new methods of
contraception and the improved use of existing methods.

The objectives of this criiraceptive development initiative, which
was approved by the NIULHD National Advisory Council, are: one,
the development of an array of contraceptive methods that are
safe, effective, reversible, inexpensive, easy to administer and ac-
ceptable to various population groups; and, two, the more wide-
spread and effective use of methods that are currently available in
the United States or that could be made available w.th adequate
assurances of safety.

The current predicament of older women of childbearing age in
the United States provides an example of the need for improve-
ments in the regulation of fertility. Most of these women have had
all the children they want and therefore desire totally effective
contraceptive. Yet, all intrauterine devices, with one exception,
have been removed from sale in the United States; many physi-
cians recommend against the indefinitely extended use of the con-
traceptive pill; and the remaining methods have higher failure
rates than the pill or the IUD.

For this reason, most of these women, or their husbanas, become
sterilized. Yet, for many, sterilization is not ideal. It virtually
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closes options for future childbearing, and many find this objection-
able. For such couples a highly effective, completely safe and re-
versible method of contraception would be ideal, but it does not yet
exist.

Among other groups, women’s ability to manage their own fertil-
ity is far from perfect. Women report that more than half of all
%rhegnancies are unintended, that is, either unwanted or ill-timed.

is means that of the 6 million pregnancies occurring annually,
more than 3 million are unplanned. Many unplanned pregnancies
result in births to unmarried women, which now account for one in
five births.

The high incidence of unplanned childbearing has adverse effects
on the health of mothers and children and on the ability of fami-
lies to maintain economic independence. The problems associated
with unplanned childbearing are most severe among very young
women and among those living in poverty, although the impact is
perceptible at all socio-economic levels.

Health is another concern directly related to the imperfect regu-
‘lation of fertility.

Recent surveys show a close relationship between the health of
the baby and whether or not the mother intended to become preg-
nant. Not surprisingly, women with unintended pregnancies report
that they first obtain prenatal care later in pregnancy than those
who intended to become pregnant. Furthermore, among the births
resulting from unintended pregnancies in the United States during
1979 to 1982, the prevalence of low birthweight—below 5 pounds, 9
ounces—was significantly greater than among planned births.

Thus, efforts to help couples avoid unintended pregnancies will
complement and enhance the Institute’s efforts to reduce the inci-
dence of low birth weight and to improve the health of mothers
and children.

As you know, Mr. Chairman, another very serious health prob-
lem that has arisen in this deca’e is the AIDS epidemic. Efforts at
preventing its spread by sexual transmission must focus on influ-
encing sexual and contraceptive behavior. Much of the behavioral
research in the initiative will be relevant to AIDS prevention as
well as to the ability of individuals to manage their fertility.

In addition, NICHD supported scientists are conducting laborato-
ry tests of condoms to determine their effectiveness in preventing
the transmission of AIDS and are investigating and attempting to
improve the protective effects of spermicides.

Of the 47 million sexually active women of reproductive age in
the United States, about 95 percent have used some form of contra-
ception. However, there is a wide gap between their fertility aspira-
tions and outcomes, much of it due to ineffective and episodic con-
traception. In addition, there is fear and confusion in the minds of
many individuals about the safety of various contraceptive meth-
ods, which impedes their effective use. These issues can be ad-
dressed by much of the research in the initiative.

While the Institute’s Contraceptive Development Branch has
been the major focus for the development of new contraceptives,
the remaining three branches of the Center for Population Re-
search also actively support the Contraceptive Development Initia-
tive.
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Specifically, the Center’s Reproductive Sciences Branch supports
basic biomedical research in mammalian reproduction, including in
humans, to discover possibilities for modifying reproductive proc-
esses that may lead to the development of new methods of contra-
ception.

e Contraceptive Evaluation Branch studies the safety and ef-
fectiveness of methods that have been used in the United States
and other countries in order to determine whether they may gain
more widespread use. And the Demographic and Behavioral Sci-
ences Branch supports research on behavioral aspects of contracep-
tive use to determine why many couples do not use contraception
when pregnancy is not wanted and to identify the characteristics of
methods that may make them more acceptable to various popula-
tion groups.

In fiscal year 1987, the Institute expended $17.4 million to imple-
ment its contraceptive development initiative. The Institute antici-
pates spending approximately $20 million for the initiative in fiscal
year 1988, and the President’s budget for fiscal year 1989 calls for
an expenditure of $22.5 million.

New contraceptive drugs and devices which the NICHD is cur-
rently developing include:

CAPRONOR IMPLANT

One of the more promising potential new contraceptives is Ca-
pronor, a biodegradable implant for women. Capronor, a thin tube
that is inserted under the skin, releases small, steady amounts of a
contraceptive drug. The device is designed to be absorbed over time
and thus does not need surgical removal. In a current study, no
pregnancies have occurred among a group of volunteers, some of
whom have been in the study for almost a year.

LONG-ACTING INJECTABLES

While the NICHD is not presently conducting clinical studies
with long-acting progestins, the World Health Organization, WHO,
is doing so with compounds that were developed under a joint
NIH/WHO program. Preliminary clinical data with one of the com-
pounds, levonorgestrel butanoate, are encouraging in that a single
administration of a rather low drug dose can provide effective con-
traceptive for 2 to 3 months.

LHRH ANALOG

Toxicological assessments of new chemical copies of luteinizing
hormone-releasing hormone, LHRH, a hormone produced in the
brain that regulates reproductive processes in both men and
women, are being carried out and followed by clinical trials, among
men and women.

TRANSDERMAL PATCHES

Administration of drugs through the skin has several potential
advantages, including utilization of natural steroids, greater oppor-
tunity for programmed administration of synthetic steroids, and
ready reversibility. Some of the skin patches are in the final stages
of development and early clinical testing.
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IMPROVED IUD CONTRACEPTION

Clinical trials are proposed to determine whether a significant
portion of pelvic inflammatory disease that is caused by intrauter-
ine devices, IUDs, can be prevented by antibiotic prophylaxis at the
time of insertion. In addition, a clinical trial is proposed to evalu-
ate several new changes in IUD design.

IMMUNOCONTRACEPTION

This is the prevention of fertility by immunologic methods.
Recent studies have shown the existence of antigens on male or
female gametes or reproductive hormones that can be used to
induce immune reactions, causing markedly reduced fertility or
even sterility.

INHIBIN

NICHD supported scientists have isolated and characterized a
protein called inhibin, which is produced in the gonads and ap-
pears to block a hormonal step necessary for the development of
sperm and egg cells. We are obtaining large quantities of this sub-
stance to test its potential for fertility regulation in different
animal models.

IMPROVED CONDOMS AND SPERMICIDES

Barrier contraceptives today play a role in preventing the trans-
mission of the AIDS virus and other sexually transmitted diseases,
as well as preventing e;regnancy., The Institute is currently sup-
porting studies designed to determine the effectiveness of condoms
alone and in conjunction with spermicides in preventing the spread
of the AIDS virus. We are also working to develop improved con-
doms that will be more effective for both purposes.

Mr. Chairman, the NICHD is actively pursuing its mandate to
improve drugs and devices and their utilization which will enable
the voluntary regulation of fertility and reduce the proportion of
unplanned pregnancies.

This concludes my testimony. I shall be pleased to answer any
questions that you or the members of the subcommittee may have.

Mr. WaxMAN. Thank you very much, doctor.

Your point about unwanted, unintended pregnancies was inter-
esting. We had a discussion earlier today in this hearing about
whether a teenager who is pregnant or any woman who is preg-
nant who is married, whether that is a problem. The witness
seemed to think the only problem was unmarried women who were
pregnant. But the reality is that if a child is not wanted, if a preg-
nancy is not desired, some women, even if they are married, legal-
ly—and it may only be a legal status and nothing more—may be
without the prenatal care for that child.

We have in this country a scandalously high infant mortality
rate, which means that many women are not getting prenatal care
or not bothering to take care of themselves when they are preg-
nant because they don’t desire that child.

One of the results is a high incidence of death for babies and but
also a high incidence of handicapping conditions for children who

222"




219

are born without that loving care indicating they are wanted from
the very beginning of the pregnancy.

Mr. ALEXANDER. You are quite correct, Mr. Chairm  The inci-
dence of out-of-wedlock pregnancy and births in this .ntry is in-
creasing in terms of actual total numbers. More of t.. unwanted
pregnancies occur among married women than unmarried.

Mr. WaxMmaN. I was interested in the comments by some of the
people who run the clinics. Seventy percent, in one case, were
adult women and only a smaller percentage is teenagers. You
would think, with all the talk about the family planning clinics,
that they are only designed for teenage girls.

Those are important clients, but they are not the only ones who
want to have and should have available to them these contracep-
tive services, especially if they can't afford to see a private doctor.

Your job is to do research on new contraceptive technologies, and
we have a problem in this country because of the liability situa-
tion. Some contraceptives are just not even available any longer.
Some are questionable as to whether they are safe or not.

I am sure you are aware of the contraceptive research going on
in the private sector. Can you give us some idea about what has
been happening in terms of funding for contraceptive research in
the private and public sectors over the last 5 years?

Mr. ALEXANDER. Yes, Mr. Chairman.

As part of its responsibility, our Institute prepares inventories of
private agency population research and of Federal population re-
search. The trends in these analyses indicate that in the private
sector, excluding private industry, there is less and less investment
in contraceptive development research. From its peak year in 1981,
when the investment was $4.4 million, the 1985 figure, which is the
most recent we have, indicates an investment of about $2.5 million
from the private sector.

Again, this does not include private industry. I do not have those
figures available.

In the Federal sector, our efforts have increased. Our efforts in
the Contraceptive Development Branch at NICHD have gone from
an investment of $5 million in 1984 to an investment of $8.8 mil-
lion in fiscal year 1987. We anticipate approximately $9.5 million
in fiscal year 1988.

Mr. Waxman. What looks promising in the private sector in
terms of this research?

Mr. ALEXANDER. Norplant, which is a comparable compound to
Capronor and looks very promising. That has been developed by
the Population Council. I mentioned that earlier.

Another promising advance looks like the vaginal ring that is de-
signed to be worn for up to 3 months in a nursing mother or up to
a year in a nonnursing mother and can provide contraceptive effi-
cacy for that period of time.

Other approaches are similar to things that are being worked on
by NICHD, that is, long-acting injectables, transdermals and modi-
fied IUDs.

Mr. WaxMmanx. Is there much work being done on male contracep-
tives or only on female contraceptives?
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Mr. ALEXANDER. Male contraceptives are being approached also.
Again, primarily by the Federal sector, not so much on the private
side.

As I indicated, we are working on improvements.

Mr. WaxmaN. They don’t see a profit potential.

Mr. ALexANDER. They see great difficulties and lots of develop-
ment time required because of the increased difficulty in producing
a male contraceptive. We are working with the LHRF: analogs,
chemical copies but modified copies of a chemical p1oiuced in the
brain that can turn off the signal to produce sperm or ova, or to
induce ovulation.

One of the problems with these is that, in addition to suppressing
spermatogenesis, they suppress libido. The male injections would
have to be given simultaneously.

We also are working with long-acting compounds 2f testosterone
that would be effective with one injection for 8 to 12 weeks. In
larger doses it suppresses spermatogenesis. You have such a large
amount of sperm production to suppress in the male. Though you
may reduce the count considerably, you have to reduce it probably
to zero to be 100 percent effective.

Mr. Waxman. Earlier I asked Dr. Windom if HHS has ever sup-
ported any research on RU486 as an abortifacient. He made it
clear that it has not. I understand that NICHD is doing some re-
search on this drug.

Would you please explain exactly what research is going on at

Mr. ALEXANDER. Dr. Windom is absolutely correct. In conjunction
with the department policy and directives, we have not supported
research on the use of RU486 as an abortifacient. There are a
number of other applications of this drug. First, above and beyond
its contraceptive use, its antiprogesterone action makes it appeal-
ing in a number of other uses.

For example, there are breast tumors, cancer, that is responsive
to estrogen and others responsive to progesterone. One of the new
and promising therapies for estrogen-receptive breast tumors is the
use of Tomoxifin, which blocks estrogen. RU486 projects progester-
one so it could be effective as an anticancer agent for breast
tumors. Its use is also being explored there in treatment of Cushing
syndrome and adrenocortical excess.

In the reproductive area, which is the main interest here, we are
looking at it as a potential contraceptive agent. And here the dis-
tinction is in really the time of administration. The areas which we
are exploring would be those in which the drug would be adminis-
tered prior to the time of pregnancy.

One possible use that is being looked at is the administration of a
very small dose of this throughout the menstrual cycle so that
there is no receptive endometrium prepared for implantation. An-
other would be the use of one or two doses of RU486 at some point
in the cycle in order to remove the endometrium all at once.

Those are not aboitifacient uses by accepted definitions. The
are contraceptive uses, and this is basically what is being explorex
These are studies in early stages, looking primarily at the physiolo-
gy of progesterone and its action and how this new compound
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works. We are trying to learn as much as we can about its poten-
tial uses as a contraceptive, not as an abortifacient.

Mr. WaxmaN. Thank you very much for your testimony to us.

That completes the agenda for’ this subcommittee hearing. We
therefore stand adjourned.

[Whereupon, at 3:05 p.m., the hearing was adjourned.]

[Thée] following statements and letter were submitted for the
record:
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STATEMENT OF
PLANNED PARENTHOOD FEDERATION OF AMERICA, INC.

INTRODUCTION

I am Faye Wattleton, President of the Planned Parenthood Federation of
America (PPFA). On behalf of the more than 30,000 volunteers and staff who
run our 181 afffliates 1in 46 states and the District of Columbia, the 250,000
individuals whe contribute to our organization, and most importantly, the more
than 4 million women and men who are served by our affiliates each year, I
want to thank the subcommittee for holding this hearing. I appreciate the
opportunity to submit our views on the state of our nation's efforts to reduce
the incidence of unintended pregnancy, particularly among the poor and the
young.

In 1970, Congress passed and President Richard Nixon signed into law the
Family Planning Services and Population Research Act =- now Title X of the
Public Health Services Act. The United States government clearly and
unequivocally committed itself to enabling all individuals to freely decide
the number and the spacing of their children.

From those earliest days of its history, Title X has enjoyed bipartisan
support. Democrats and Republicans in both louses of Congress embraced the
concept -~ and supported the program -- of uuing government resources to make
voluntary farily slanning available as a *»ol to enhanc¢ the health and
welfare of .1others and children, through the prevention of unintended
pregnancy.

Members on both sides of the aisle, and on both sides of the abortion
question, also embraced federal support for family planning as the single,
most direct means available to reduce the need for abortion among women in

this country. (One of the early, vocai supporters of the program was a
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Republican Congressman from Houston,. now Vice-President George Bush.) GLiven
this history, it has been hard to comprchend the hostflity of the current

administration co the Title X program,

OVERVIEW OF SERVICES PROVIDED BY THE TITLE X PROGRAM

Title X is the only program through which Congress can affect and
monitor the extent to which family planning services are provided around the
country; it provides half of all federal funds for services; it serves as the
program base from which other sources of support -- state and local ~-- can be
obtained.

Title X authorizes project grants to both public and private nonprofit
organizations to provide family planning services (including natural family
pianning and fnfertility services), with prierity given to low-income persons.
The services program i{s complemented by a training program for clinic
personnel, information and education activities and strict evaluation
requirements to ensure program accountability. Section 1008 prohibits the use
of Title X funds for abortion.

Title X is the nation's principal vehicle for preventing unintended
adolescent pregnancies. Of the approximately S million women servel in
organized ;rograms in 1986, approximately one-third were young women in their
teens. According to the Department of Health and Human Services (DHHS). about
80 percent of szll family planning services provided to tcenagers {n

specialized clinics are in programs supported by Title X.
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It is demonstrable that dollars spent for family planning save a great
many more dollars in the direct and indirect costs associated with unintended
pregnancies. But since Title X services are not limited to the poorest of the
poor, nor to women on welfare, Title X also plays an famportant role in helping
marginal-income individuals and families remain independent financially.

This is particularly important where teenagers are involved. More often
than not, teenagers who become pregnant have few marketable skills, tco little
education and few resources for adequate support. Moreover, according to a
study recently published by the Center for Population Options, the United
States government spent $18 billion 1in 1986 for families that were begun when
the mother vas a teenager. This figure it conservative because - vhile {t
includes direct and administrative costs for Aid to Families with Dependent
Children, food stamps and Medicaid - it does not take into account associated
costs such as social servicez, public housing and child care. The report also
estimated that tabies born to teenagers in 1986 alone would cost the U.S. $5.5
billion over the next twenty years.

Title X ia {mportant to the health and well-being of nearly every family
in another way which attracts less public attention. The program currently
authorizes research in the reproductive aciences, aocial and behavioral
atudiea, contraceptive development and contraceptive evaluation. The National
Inatitvte of Child Health and Human Development (NICHD) administers all these
areas of research, which together are presently funded at approximately $109
million, and is the leading entiry worldwide perforring this type of research.
Yet this area of atudy has a low priority at the National Institute of Health

(NIH).
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1t 1s well recognized by now that virtuallv all contraceptive methods
still in use have sotme drawbacks. As a result, contraceptive uyse -~ yhile
nearly universal {n our society =~ {s cften both imperfect hecause of existing
nethods, and because human beings. too. are imperfect. The inadequacy of
available contraceptive methods 1s reflected in the fact that more than half
of the approximately six million pregnancies that cccur each year are .
unintended.

While we wait for better contraceptive methods and choices to emerge,
there are 36 million American women faced with the everyday problem of how to
prevent getting pregnant unintentionally. As 1 mentioned earlier, 5 million
women rely on the subsidized family planning program to obtain seivices.

While services to teenagers receive a great deal of atlention {t should be
emphasized that two-thirds of patients in this program are adult women. In
the early years of the program, many cauwe o the clinics only after they
already had all the children they wanted (or more). Today the typical patient
does not yet have children. Sixty-ninec percent a}e white, and eight {n 10
have incomes below 150 percent of the official poverty level.

The majority of the teenagers served are 18 and 19 year-olds. Many
teenagers delay seeking contraceptive help for & year or more after initiating
aexusl activity. Their first contact with a family planning clinic often
occurs vhen they already are -- or thirk that they are -- pregnant. A major
reason for the delay in seceking contraceptive assistance i{s fear that their

sexual activity will become known to their parents.
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Agencies that provide Title X services are as varied as the individuals
and families they serve. Some 2,500 separate agencies operate clinics at over
4500 service sites i{n virtually every county in the countrv. Most Title X
funds go to state or leccal health departments: forty percent of the patients
are served by state and local health departments; Planned Parenthood
affiliates serve 27 percent of the national caseload, 13 percent by
hospital-based programs snd the remainder (20 percent) by a variety of other
agencies such as HMO's, neighborhood health centers, and frce clinics.

Approximately $136.6 million was appropriated in FY 1988 for Title X
family planning services, a $6 million dollar cut from the year before and
nearly $30 million less that the amount appropriated in FY 1981. The dulk of
that money has been or will be awarded to health departments, hospitals and
the variety of county agencies just mentioned. Planned Parenthood affiliates
received & total of about $30 million, or 20 percent.

1 waut to stress that Planned Parenthood is a federation of sutonomous,
loc?i nonprofit agencies which operate with boards and staff from the
comnunities they serve, within federal mandates and guidelines. Since Title X
project grants are made only for direct family planning services, each Planned
Parenthood affiliate must apply to the government on its own if it wishes to
receive Title X support. Grant decisions are made by the DHHS regional
offices based on applications from stste and local health departments and
varfous private nonprofit agencies. These applications in turn are based on a

determination, at the community level, ot which agency or combination of
%
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sgencies ia best sufted to provide the needed services effictiently and
effectively. In most fnstances. therefore. receipt by Planned Parenthood
affiliates of federal funds {s conditioned upon comnmunfty-based decistons.

Title X-funded familv planning clinfcs provide a variety of health care
services and Informstion for men and women. For many wozmen, these clinfcs are
thelr primary source of health care. Teensgers often enter the adult h-alth
care system through s Title X clinic. The contraceptive servicea funded by
the Title X comprise s much broader range than most people reslfze, including
education on reproductive health systems and all of the =medically acceptable
methoda of birth control; contraceptive supplies with appropriate instruction;
s compleze health acreen{ng asscssment; and laboratory tests that screen for
sexually transmitted diseases, cervical and breast cancer, anemia,
hypertension, kidney dysfunctfon and diabetes. Some tamily planning clinics
alao provide the additional services of prenatal care, infertility diagnoata
and treatment and aterilizatfon. Counseling is avatlable for all patients, ss
is instruction pertaining to breast self-examination, pregnancy, human
aexuality and nutrition.

The effectiveness of family plan.ing servicea has been well established.
Studiea ahow that during the first decade of the Title X program 5.4 millfion
pregnancies vere averted, 2.3 millfion abortions were averted, and 2.5 million
niscarriagea were averted. The fedc.al family plaaning program served 32.3
million patients (in patient years) during this time. Clearly, in

socio-economic terms, Title X is cost-effective.

El{fC‘ 231

Aruitoxt provided by Eic:

W




—
|
|

2728

The need for federally-subsidized fantly planning services has only
{ncreased since the program was cnacted {n 1970, Between 1970 and 1981, the
number of jow-f..ome women who vere at risk of unintended PrEeRNANCY rose by
about 30 percent, to 9.5 atllion. This {s a direct reflection of the fncrease
in the proportion of women who are poor. Only slightly more than half vere
able to obtain servicea. The subsidized family plenning program removes the
financial barrier that for many is the primary obstacle to receiving nceded
care. In 1985, 71.4 percent of new patients at Planned Parenthood clinics
chose oral contraceptives, a higher proportion than any year aince 1976. The
sverage firat-year private sector cost of using the pill, 1s $172. Not
surprisingly, women of limited mesns often seek inexpanaive, less reliable
contraception or use none at all. Far from having reached a time vhen the
need for fervicea has been met, the demand today i{s even greater. As a result
of un inability to obtain services, contraceptive failure, or a simple lack of
understsnding concerning pregnancy (especially smong teenagers), half of all
pregnancies are unintended and half of those end in abortion -- a clear
indicater of the remaining problem for all vomen, with the greatest impact
being felt by the poor and the young.

While the states and other federal prograns (Medicaid, Maternal and
Child Health and Social Services Block Grants) contribute financially to the
national family planning ef{forts, the categorical, federai Title X program
establishes the structure that is necessary for the program's high quality and
effectiveness. Under Title X, nationsl medical standards have been developed,
there are informed consent protections for the patients, and ovcrsight at the

federal level ensures sccountability for “ederal dollars. The growing support
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demonstrated by most states for family planning programs stems from the
philosophical and programmatic direction provided by Title X. It is,
therefore, imperative that the federal government which supports family
planning as a basic public health service continue to provide clear policy

direction by maintaining the integrity of Title X.

THE PROGRAM AND ITS POLITICS -~ A HISTORY OF HARASSMENT

Since Title X was reauthorized under the Omnibus Budget Reconciliation
Act of 1981, the program has been intensely scrutinized, subjected to
political harassment and administrative confusion. Thanks to the _fforts of
the program’s congressional supporters, and to the integrity of the progrim
itself, Title X has withstood this array of assaults. But open attacks on
Title X that have been on going since 1981 should end.

The first such attack came in President Reagan's 198! budget request to
Congress. He proposed that year, and every year since, to eliminate the

.

categorical family planning program, in favor of a primary care btlock grant to
fund family planning along with family primary health care, migrant health,
rodent control, STD, and black lung services. There would nr longer have been
a gpecific mandate to fund family planning services at any levels. In
contrast, the administration’s FY 1988 and FY 1989 budget request took a
slightly different tack, placing family planning services alcne in a bloc..
grant to the states. The proposal would eliminate federal standards on

informed consent, confidentiality, and the types of services to be oifered.
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The budgetary attacks were followed in 1982 by the ill-fated parental
notification reguiations and the contemplated DHHS guidelines that essentially
would have disqualified any agency that provides abortion from receiving Title
X funds for family planning services. The DHHS effort to require federally
funded family planning clinics to notify parents if their minor {aughters
sought prescriptive contraceptives drew a storm of protest from nearly 100
national organizations. Subsequently, DHHS announced the pronmulgation of
these regnlations. The federal courts barred their implementation and struck
them down on grounds that they were fnconsistent with both the letter and the
spirit of the Title X statute, and thus contradictory to the will of Congress.,

The courts have also taken stands against parental consent requirements,
most recently in a 1984 case involving Utah's state department of health. In
that case, Planned Parenthood of Utah and Park City Community Clinic were
suddenly defunded in favor of the state health departaent which was planning
to impose a recently-passed parental consent requirement for family planning
services. Federal District Court Judge David K. Winder ruled that this was in
direct conflict with the requirements of Title X and the state was deemed
ineligible for these funds as long as it defied federal law. Most of the
funds have now been redirected to those Utah providers offering services in
compliance with Title X, namely, Planned Parenthood of Ytah and Park City
Comnunity Clinic.

Then in 1983 came the sudden transfer of the Office for Family Planning
to be administered by the Jeputy Assistant Secretary for Population Affairs,
in this case, a hostile political appointee. Although we support the position

of DASPA for overall policy coordination with other DHHS programs
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complementing Title X (services under Medicaid, maternal and child health,
social s¢rvices, research at the National Institute of Child Health and Human
Jevelopzent, evaluatier at the Centers for Disease Control and the Food and
Drug Administration), we are concernsd that Title X has been isolated from the
other primary care and maternal and child health programs in the Health
Resources and Services Administration. Despite congressional mandates to the
contrary, the program continues to be administered by the DASPA. Related to
the transfer of the Office for Family Piznning is the fact that it has made it
more convenient for DHHS to view Title X through the iens of the Adolescent
Family Life Act (AFLA), which is being run from the same office. These two
programs havz entirely different goals, legislative histories, target
population and service delivery systems. The Adolescent Family Life Act was
ruled unconstitutional by a federal district court, and is currently before
the Supreme Court because it fosters an excessive entanglement between
government and religion. *

In addition, we see a serious deficiency at DHHS in collecting and
analyzing national program data. After terminating its long-standing contract
with the Alan Guttmacher Institute in 1983, DHHS stated that it would conduct
these activities itself. This has not happened and we urge the committee to
ersure that DHHS follows through on this commitment, since program

accountability is crucial to the program's success and future direction.
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In 1986, under Deputy Assistant Secretary for Population Affairs Ann
Gasper, the tenor of administration attacks on the Title X program increased
dramatically. Mrs. Gasper subjected the Title X program to an unprecedented
series of actions designed to do by administrative fiat what Congress has
repeatedly refused to do through legislation.

In the summer of 1986, at Mrs. Gasper's instigation, DHHS Secretary
Bowen announced plans to change the Title X Guidelines to make it optional for
Title X grantees to provide pregnancy options counseling and referral to women
facing an unintended pregnancy. This attempt to change the program
administratively followed two unsuccessful legislative attempts to disallow
counseling and referrals for abortions in Title X programs, and resulted in a
directive from the Congress (in the report accommpanying the FY 1987
continuing resolution) prohibiting the administration from making changes in
the Title X program.

Stymied by these defeats, Gasper - without clearance from her superiors
~ issued a program insivuction in January 1987 ordering the regional
administrators of the Title X program 'n defund Planned Parenthood affiliates
and other organizations that "promote abortion." Her order was promptly
rescinded and she was reprimanded and later fired.

A short time later, Nabers Cabaniss was appointed to run the program.

On September 1, 1987, DHHS formally proposed sweeping regulatory changes in
the Title X program which included fundamental redefinition of the term famiry
planning. The primary purpose of the new regulations was, of course, to wipe
out current DHHS guidelines which require non-directive counseling on all

options for managing a problem pregnancy, and referral for abortion upon
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request. DHHS moved to promulgate these regulations in final form on February
2, 1988, despite the opposition of 36 state governments, 78 national
organ:zations (including every major national medical association) znd the
deans of all 25 schools of public nealth in the country.

To date, the regulations have been struck down by federal district
courts in Denver, New York, and Boston, with judges finding them to be bot.,
illegal and unconstitutional. Judge D.J. Skinner of the U.S. District Court
of Masschusetts in Boston said, "In its attempt to implement a health care
policy vhich promotes childbirth, the defendant has devised a system which
rests 1n large part on keeping Title X clients in ignorance."

Legally blocked from implementing these inappropriate regulat ons for
service providers, the administration has now served noticc that it will
attempt to attach new and inappropriate coaditions to funds that provide

training for nurse p.actitioners who serve Title X patients. That seeas

certain to embroil the program in yet another set of lawsuits.

SUMMARY AND RECOMMENDATIONS

In 1981, part of the price to pay for continuing family planning (as
well as most other domestic programs) was to accept a drastic cut in
appropriations. This year’s appropriation of $136.6 miilion for services - a
$6 million reduction from the year before - is still $30 million below F
1981's 1level, not adjusting for inflation. Accounting for inflationary
increases alone, since 1981 the current level of Title X funding should be
approximately $210 million. As a result, family planning clinics have not

only been fending off all the political attacks on the progran’s philosophy,
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but have been struggling under severely strained budgets. DHHS estinates that
as many as 1,000 clinic sites have closed since 1982 for lack of funding.
Numerous special projects have been discontinued, including male involvement
and community education, among many others. In order to preserve the core of
the program -- medical contraceptive services -- clinics have had to diminish
their information and education activities. This has detrimental implications
not only for teenagers, but adult women in light of the extent of

public misinformation that exists about current contraceptive methods. It
will certainly guarantee a continuation of the high level of unintended
pregnancies in this country.

Title X is the only health program which has not, in monetary tewms,
recovered from the budget cuts of 1981. And yet the need for contraceptive
gervices and information continues to grow. Planned Parenthood supports H.R.
3769, the legislation currently being considered by the subcommittee as an
important first step in restoring adequate funding for the federal family
planning program. Given the current budget deficit, we realize that the
restoration of funding levels adequate to meet the need that exists will not
happen overnight.

However, it is vital that continuing efforts be made to fund Title X at
levels ensuring the continuation of services now being provided, with
substantial progress made towards an expansion of services to the millions of
women and teenagers in need who are currently not being served.

H.R. 3769 reauthorizes the information and education component of Title
X, and places increased emphasis on the provision of materials and activities

that will ass.st persons in making responsible choices concerning sexuality,

13

¥

, v e .t



235

pregnancy, and parenthood. In view of the increasing difficulty that many
communities have had {n maintaining their outreach and educational progranms,
Planned Parenthood endorses this effort.

In spite of the universal interest in better contraception, federal
support for development of new or improve. methods, as well as for the
evaluation of the safety and effectiveness of current ones, has actually
dec)ined since FY 1981. Five years ago, the Office of Technology Assessment
(0TA) recommended that an additional $20 million annually be provided in
federal funding for contraceptive technology, noting that available
research opportunities are only waiting to be exploited. This is not a field
for which a single, even a massive injection of funds would be adequate.
Rather, steady and reliable funding at a modestly higher amount could bring
some of these leads to fruition. For example, with continued funding at
currently budgeted levels, 10 new products should be ready for registration
within 1-3 years.

We need new safe and effective methods of contraception, and we need to
reassure ourselves about the safety and efficacy of current ones. We applaud
NICHD's initial efforts in this area, and we strongly support the new
author ity for contraceptive product development outlined in H.R. 3709 which
would provide additional support to boost NICHD's research into contraceptive
development and evaluation.

Mr. Chairman, Planned Parenthood's primary mission is to enable all
Americans to have the information and the abilitv to prevent unwanted or
unintended ‘regnancy so that individuals can achieve their own family size
goals. High quality low-cost services offering the safest, most effective and
most acceptable methods are essential to achieving this gual. Unplanned
pregnancy is indeed a national problem dem.nding a national solution., We look
forward to working with you now and 10 the future 1in sustaining and
heightening the importance of preventive, voluntary subsidized family planning
services for those in need and the pursui: of petter contraceptive technology
for all of us, in ‘he Unfted States and around the world.

We thank our congressional supporters for their efforts on behalf of the
Title X reauthorization in and we urge the subcommittee to move forward
quickly on the Title X promptly in order that these attack§.and allegations

\)" 7 once again be put to rest. » .
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SUSAN WYSOCKI, B.S.N., R.N.C.N.P.
PFOR THE
NATIOMAL ASSOCIATION OF NURSE PRACTITIONERS IN PAMILY PLANNIMG
AND
NAACOG: THE ORGANIZATION FOR OBSTETRIC, GYNECOLOGIC, AND NEONATAL
NURSES

Mr. Chairman and distinguished Members of the Committee, I
am Susan Wysocki, a nurse practitioner who has been involved with
Title X family planning programs since 1575. I am currently the
Director of Public Affairs for the National Association of Nurse
Practitioners in Family Planning and also serve as a clinical
consultant for the Family Planning Council of Central
“ennsylvania, as well as numerous other family planning programs
throughout the country. Today I speak for the National
Associatio- of Nurse Practitioners in Family Planning and NAACOG:
The Organization for Obstetric, Gynecological and Neonatal
Nurses.

I am fortunate to have the experiences provided to me
through the Ti%le X vrugram. I became a nurse practitioner, in
1975, by attending the Title X sponsored nurse practitioner
program administered by the Planned Pareanthood Federation through
the New Jersey College of Medicine and Dentistry in Newar.., New
Jersey. Since becoming a nurse practitioner, I have provided
clinical services in rural Maine, have served as the Director of
Clinical Services for Maine's statewide family planning program,
and have continued involvement with the Title X program in my
current positions.

Nurse practitioners provide over 75% of the clinical
services in Title X pragrams. My colleagues and I have had the
opportunity to witrness, first hand, the successes of the program
in promoting the iealth and wefl being of the individuals in our
communities. We have seen stable, healthy families grow and

individuals who were ablie to pursue their goals because they were
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not facsd with an untimely pregnancy. Each year at high school
graduation, my colleagues and I look at the pictures of the
graduating cluss in our local newspapers and see the faces of the
young women who might not have been plictured. Because ths vast
majority of the young women we see are at risk for pregnancy
sevsral nmonths before their first clinic appointment, we know
that without fumily planning, their chances of reaching
gradv {on would be slim. The success we have in gaining the
confidsnce of our cllents is evidenced in the fact that wost of
our new clisnts havs been referred to us by a friend or family
member who has visited ths clinic. Our clients bring their
daughterc to us to talk about reproductave lealth and
if needsd, contraception. Some of these mothers, have
experienced an early unplanned pregnancy themselves and know that
the best chance thelr daughters have at a better life is by
preventing the circumstances they experienced.

We have witnsssed many other successes, as well. The
benefits of the program reach far beyond the provision of
contraceptives and the prevention of unintended conceptions.
Less than one third of our patients are teens. For many of our
patients, the faally planning program is their only access to the
health care system. Without the screening tests performed in the
family planning clinic, the cervical cnncers, breast cancers,
hypertension and diabetes, among other diseases identifiscd at ths
clinic, might go undetected. The early identification of these
problems has saved lives and ths health care costs associated
with the treatment of disease in advanced stages.

The emphasis placed on health teaching and counseling in
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the famlly planning cl‘nic helps our patients to take
responsibllity for their own health care. Instruction about
monthly breast exams, and information about the prevention of
sexually transmitted diseases is as Iimportant in preventing
serious i.lness as the physical exam.

The counseling provided encourages responsibic decision
making about sexual behavior for adults, as well as teens.
Contrary to opinions that the availability of family planning
clinics encourages early or indiscriminate sexual behavior,
clients are provided information that multiple sexual partners,
and early initiation of sexual activity has consequences. Family
Planning programs respond to a need in the community. They do
not create the need.

An ongoing dabate about the family planning program is
whether teens should be provided contraceptives without their
parent's consent. As professionals, w. recogniva that merely
providing contraceptives to a client will .ot make the individual
an effective contraceptive user. Each of our clients has a
variety of influences present in their lives that must bLe
considéred in the care of the tota!) patient. This ic¢ one of the
ressoas tnat we ¢o talk to our teen clients about invoulving their
parents in cheir decisions to be sexually active and use
contraception. For many teens. su~h a discussion is possible and
does occur. Howevar, fo. some, the discussion would only lead to
increaced .onflict in an already troubled fomily.

It is unreslistic to think that family ccmmunication can be

mandated. However, because rises an: . .her professionais are

242.




O

ERIC

Aruitoxt provided by Eic:

239

availeble et the clinic, the teen at leeat hee more than juat her
peere to talk to about the choicea ehe ie making. Indeed, we
have eTen teene, who through the eupport provided et the clinic,
learned how they could talk to their perente. Evidence
coneietently ehowe that when teena fear their perenta will be
notified ebout their vieit to the clinic, they do not aeek
eervicea. They do, however, continue to be et riak for pregnancy.
Mendeting perentel consent would only laclate tesn= from help.

Another, more recent controversy, hea been the attempte to
prohibit full pregnancy optione counseling to women eeen in Title
X clinica. Thie ja Of great concern to the nurses working in tha
clinice and merite comment to thia Committee. “he uee of federal
dollare to fund abortion ie already prohibited. Attempta to
reatrict comprehensive couneeling, even when requeeted by the
client, ie a violetion of etanderda of nureing practice.

While the nursee in our orgenizetione hold a variety of
opinions ebout abortion, there ie agreement thet the nuree's role
ia never to promote a particuler choice for any health care
alternative. Rether, it ie the nuree'e role to provide her
patient with the information ehe neede to meke her own decieion
ebout her optione. It i{e¢ neither the nurse'a nor the
government'a reeponsibility to make her decieion for her.
Couneeling that e structured to deliberately seek a
predetermined outcome is ethically irresponeible.

Finally, I would like to address the need for the continued
support for funds for the education of OB/GYN nurse practitioners
to provide the direct clinical eervicea in family planning

clinics. These nuree practitioner programe are eeeential for
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maintaining high qguality family planning programe. Because Title
X nurse practitioner programe are similar in content, the
graduatee of thess programe ensure the consietency of family
planning eervices throughout the country. In addition to
providing high quality, coet effective clinical services, the
nures practitioner's epecific body of knowledge makes her a
valuable resource for others in the clinic. Nurse practitionere
are the professional backbone of the family planning program.

Fanily planning programs are experiencing their own version
of the nureing shortage. In talking with clinic administrators
acroes the cuuntry, the unavallability of nurse practitioners ie
the single most important problem they are currently facing. A
vacant nurse practitioner poeition can cripple a clinic's
operation. It can nmean that the limited financial resources of
the clinic will have to be spent paying a phyeician (assuming one
can be found) for the eervices that nurse practitioners are
sducated to provide. The National Association of Nuree
Practitionere has recognized the need to addreee the current
shortage and will bs inveeting the scope of the problena. A
position paper on poeeible eclutione to the addrese the iseoues
will be completed sometime in July of 1988. Those results can be
shared with thie Committee. Before that time, however, support of
the reauthorization of the Title X program is imperative to
eneure that the problem is not compounded.

In conclusion, all too often, the benefits of the family
planning program are mired in the controversiee that have been

created. Some of thoss iesues have been nacessarily addressed in
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thie testimony. Deaspits the controvereiee, the poeitive ocutcomee
of the Title X program cannot be factually disputed. The real
evidence of the euccese of Title X comee from the nearly five
million inas .48 in thie country who continue to utilize
family planning eervicee and continue to be helped by the
program. The evidence comes from the cliente we, as nurees, eee
every day... clientes, whoee major concerns with the controversies
focue on the poeeible threate these controversiee poee to the
exietence of the hea!th care aservices they rely on.

Therefore, we urge this Committee to support
reauthorization of the Title X program to eneure ite
continuation. PFurthermore, we urge you to maintain the integrity
of the program as it hae served men an women in this country for
over 17 yeare by opposing any restrictive amendmente to the
legielation.

Thank you for your coneideration.
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TESTIMONY

[0} 3

THE NATIONAL FAMILY PLANNING

AND

REPRODUCTIVE HEALTH ASSOCIATION

The National Family Planning and Reproduct:ve Health Associa-

tion, Inc. (NFPRHA) sppreciates this opportunity to testify in

support ot the reauthorization of the national family planning pro=-
gram -= Title X of the Public Health Service Act. In particular,
NFPRHA endorses the passage of H.R. 3769, the reauthorization
legislation introduced by Representatives Waxman and Madigan.
NFPRHA 15 a non-profit membershiip organiz.tion headguartered
in Washington, L.C., cstablished to i1mprove and expand the delivery
of voluntary family planning and reproductive health care services
- throughout the United States. As the only national organization
representing the entire family planulng community, NEPRHA'S members

comprise almost the totality of grantees under the national fam:ly

planning program, Title A of the Public Health Service Act. NEPRHA

represenls over 83 percent of the Title M grantees across the
United States .ho, in fiscal year 1987, received nearly 90 percent
of the Title X family planning service dollars. AmOng those NFPRHA
represents are hosprtals; state and local health depsriments;
atfiliates ot the Plonned Parenthood Federation ot America; in-
dependent non-profit family planning ayencies; 1ndividual doctors,
nurses, and rescarchers; anue consumers of reproductive health care
providers., NFPRHA 15 cormitted to cstablishing and ra:ntalning
reproductive heslth care as a high priority preventive health care
service inh this country.

TITLE X -- A NECESSARY PUBLIC HEALTH PROGRAM

In a message to the Congress in July 1970, Presicent nichatd

M. Nixon stated,

It 12 my view tha! no ATerican ~omdn should be

denled asccess Lo family plafin.a§ aosisianc:
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because of her economic condition. I believe,
therefore, that we should establish as a national
go3al the provision of adequate family planning
services within the next five years to all those
who want them but cannot afford them. This we have
the capacity to do.

The Family Planning Sevices and sopulation Research Act (P.L.
91-572) subsequently was signed into law in December, 1970. During
the seventeen years since then, the iational family planning pro-
gram has been an 1intregral component of the panoply of programs
designed to improve public health in the United States,,

Title X 1s primarily a health services program that serves the
poor and medically indigent. Through a network of over 4,000
clinics, family planning agencies serve as the entry point for
millions of low-income women and adolescents into the nation's
health care system. For many, 1t 1S the only source of health care
readily available.

This network 1s incredibly diverse, with providers of vared
types offering family planning services with Title X funds. State
and local health departments constitute the single largest group of
providers, serving 40 percent of Title X clients. Affiliates of
the Planned Parenthoou Federation of America serve 27 percent or
the clients; hospitals, 13 percent; and a variety of othe: agencies
such as health maintenance organizations, community health centers,
and independent clinics serve the remaining 20 percent.

This network, established and operated under the Title X pro-
gram, provides the infrastructure for the organized delivery of

publicly-funded fam:ly planning services. While Title X 1s the
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single largest source of public support for family planning —-—

providing over one-third of the total public family planning funds

<= 1t 15 augmented by: the Maternal and Child Health Block Grant
(Tatle V of the Socral Securaty Act}; Medicaid (litle XIX of the
Social Securaty Act); the Social Services Block Grant (T:itle XX of
the Social Security Act); state and local fundirg; patient fees;
other thard party reimbursements; and private philanthropy.

The average Title X client 1s young, female, and has a low or
marginal income. Sixty-nine percent of the clients are white, and
eighty percent have 1incomes below 150 percent of the federal
poverty level.

Typical Title X programs offer clinical health services
(physical examinations; contraceptive 1nformation and services,
including natural family planning; Pap smears; sexually transmitted
disease screening and treat.ent; cancer screening; hemoglobin
tests; urinalysis; pregnancy testing and diagnosis; and basic
gynecolgic care); counseling services (for nutrition, infertility,
parent/teen communication, maternal and child health, and related
medical problems); services for men (counseling, education,
condoms); special teen clinics; adclescent health education; and
community education programs.

The need for the Title X program 1s clear and considerable.
Although 3.5 million low-income women and 1.5 mill:on adolescents
recelve services yearly from Title X clinics, 56 percent of the
over 9.5 million low-1ncome women and 69 percent of the five
million sexiclly active teenagers 1n need of subsidized family
planning service, still cannot obtain medically supervised

reproductive health care.
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Hundreds of thousands of unintended pregnancies, many among
teenagers, are averta2d each year as a direct result of services
provided by clinics recerving Tit.> X tunds.

Even with Title X, over ti1fty percent of the six miilion preg-
nancies yearly in this country are unintended; 1.1 miliion of those
pregnancies are to teenagers. Eighty peccent of all teenage
pregnancies are unintended. Over 1.5 million abortions occur each
year, more than 400,000 to teenagers.

Pregnancies avoided by the utilization of Title X family plan-
ning services limit the numbers of abortions and unintended births
that occur each year 1in the United States.

Department of Health and Human Services Secretary Otis R.
Bowen has noted, "Between their 13th and 19th birthdays, more than
one quarter of all teenage girls will be pregnant at least once.
Pregnancy among unmarried teens 1is a problew for both the girls
having balies and the boys who father them. Aand 1t 1s a problem
we all wust face...not just the government, but all of us.”

That prublem 1s not simply whether a pregnant teenager chooses
to give birta or to have an abortion. As the Center for Population
Options documented in 1its 1986 study or the public costs of teenage
chi1ldbearing,

The more than one million teenage pregnancies
that occur each year are a serious problem for
all of society. Not only 1s teenage child-
bearing a threat to the health and welfare of
the mother and child, but adolescent pregnancy
cortraibutes to such societal problems as pov-

erty, unemployment, family disintegretion,
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juvenile crime, school dropouts and child abuse.

Thus, the federal dollars invested in Title X to prevent
pregnancy more than pay for themselves 1in savings in public health
care and social service costs.

Unfortunately, despite the Presidential call for total access
to family planning services by 1975, federal, state, and local
financial support for family planning has never reached a level
commensurate with need. Since the early 1970's the number of
medically indigent family planning clients haS grown more than 60
percent, yet federal funding for family planning has not 1increased
in real dollars since 1973.

Congressional passage of H.R. 3769 will go a long way to
ensu 1ng that low-.ncome women and sSexually active teenagers will
not have to go without the family planning services they so
desperately desire and reed to prevent unintended pregnancies and
the severe consequences associated with such pregnancires.

H.R. 3769 -- A STEP FORWARD

The authorization of the Title X statute expired on September
30, 1985, For the last three fiscal years, the Title X appropri-
ation has been carried on a series of Continuing Resolutions. The
result has been limited, i1nadeguate funding levels for the family
planning program since October, 1985,

In ..e fiscai year 1981, the appropriation for all pregrams
under Title X statute was $162 million. That figure dropped o
$124.8 m:illion 1n fiscal year 1982, $124 million 1in fiscal year
1983, $140 m:illion in fiscal year 1984, and $142.5 million 1n
fiscal year '985. Ir fiscal year 1386, . he Gramm-Rudman-Hollings

reductions cut Title X funcing to 3126 miilion, while in £1iscal
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year 1987, without Gramm-Rudman-Hollings reductions, the Title X
appropriation was rarsed once again to $142.5 million. For this
fiscal year, 1988, the Title X funding has again gcene down to
$136.3 million. Inflatlonary figures alone should have brought the
current level of Title X funding to $216 million by this year.

According to DHHS figures, the funding reductions 1in the early
1980's forcec the closing of almost 1,000 clin.cs and the curtail-
ment of many services. Operating hours have been reduced, staff
have been cut, and i1ndigent patients have been asked to contribute
more to the cos" of services. The irony of this, is of course,
that reducing a program as effective and cost-efficient as Title X
results only 1in far greater social and financial costs down the
l1ine.

By providing modest increases in the authorized funding levels
for basic fam:ly planning services, and for training programs and
technical assistance programs, enactment of H.R. 3769 will perm:it
the restoration of some services and the provision of presentive
reproductive health services to additional clients.

The minor programmatic changes proposed in H.R. 3769 will
ensure the collection and analys:is of appropriate data; more
clearly define the type of research projects that should be funded
to investigate methods to improve secrvice delivery; assure the
continued clinical training of family planning nurse practitioners;
and remove from the statute an unnecessary funding provisicn that
has never been util:ized.

The two major new initratives proposed in H.R. 3769 address
vital needs for the American public. The limitations in number,

qual:ity and efficacy of current contraceptive methods reguirce the
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intensive effort to develop, market and evaluu.‘e new contraceptive
devices, drugs and methods p:oposed by Section 5 of H.R. 3769.

And, with the understanding that "knowledge 1s power," H.R.
3769 would increase the knowledge of individuals -- particularly
teenagers and their parents -- about methods to prevent unintended
pregnancy and the contraction of sexually transmitted diseases
through the enhancement of the public, community-based information
and education programs funded under Title X.

The National Fam:ily Planning and Reproductive Health Associa-
ation wholeheartedly endorses the passage of H.R. 3769 ard the
reauthorization of the Title X family planning statute for three
vears, through fiscal year 1991.

TITLE X -~ SURVIVING EIGHT YEARS OF HARASSMENT

Despite Title X's record of accomplishment, he Reagan admin-
1stration has consistently sought to repeal the Title X program for
1deological and political reasons, and failing that, t» signifi-
cantly reduce the program's funding and undertake administrative
harassment designed to Gestroy the integrity and efficacy of the
national fam:ly planning program.

However, Congressional and public recog.ition of Title K's
1mportant public health role has enabled the program to withstand
erght years of assault by the Reagan administration and 1ts anti-
fam:ly planning allies.

The litany of actions inimicable to the Title X statute and
the best interests of high quality family pPianning service delivery
1S seemingly endless. Among the highlights of the last erght
years are:

1. The consecutive appointment as Deputy Assistant Secretary
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for Population Affairs charged with administering the
national fam:ly planning program of three individuals who
are personally ogpposed to the program.

The refusal since 1982 to appoint a qualified pubi:ic
health profess:ional and administrator as Dire tor of the
Office of Family Planning within OPA.

The proposing -- eight times -- of the repeal of the Title
X family planning ststute and 1i1ts replacement with a block
grant designed to undermine the delivery of comprehensive,
high qual:ity fam:ily planning sevices throughout every
state and region.

The proposing of major budget cuts and the impoundment

of appropriated Title X funds 1n fiscal year 1982 which
were releaseG only upon the filing of a lawsuit by NFPRHA
and ~thers.

The institution of an unprecedented number of audits of
fam:l planning providers by the DHHS Office of Inspector
General.

The transfer of the Office of Family Planning from the
complex of professicnally-administered publ:ic health
programs 1in the Bureau of Health Care Del:ivery and
agsistance to a place of i1solation in the Office of the
Assistant Secretary for Health.

The "de-funding"” of grantees under the Title X service
delivery improvement program because of their opposition
to the Reagan administration's ant:i-family planning
efforts.

The promulgation of the "sgueal rule” ~- regulations to
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require parental notificat:on for the provision of pre=-
script.on contraceptives to minors =-- that was sStruck down
by federal courts as antithetical to the Title X statue

1n a lawsuit brought by NFPRHA and others.

9. The proposal by the Office of Management and Budget ==
withdrawn after a two year outcry -- to prohib:it "public
advocacy" with non-federal funds by Title X and other
federal grantees.

10, The promulgation of the “gag rule" -- regulat:ions under
which pregnant poor women receiving medical care from
Title X fam:ily planning clinics would not be able to
obta'n any abori.on-related information ot counseling --
enjorned by a permanent injunction :n federal court :n a
lawsuit brougnt by NFPRHA and others. The court found the
gag rule 1llegally contravening the intent of Congress 1in
establishing the Title X program, violating medical ethics
and practice standards, and unconstitutionally interfering
with the First Amendment and privacy rights of woren and
therr physicrans to discuss legal medical opt:ions of care.

Most recently, through a series of pointed administrative
efforts *o substitute political ideology for statutory renquire-
ments, the resources of the Department of Health and Human Services
have been misapplied to undermine the delivery of family planning
services through Title <.

Last year, 1t afrpeared that the persoril anti-abortion phil-
osophy of the former Deputy Assistant Secretary for Population
Affarrs [DASPA), Mrs. Jo Ann Gasper, and her senior advisorcs

distorted the administrat on of the Title X program -- a program
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designed to prevent alortion turough preventive family planning
services. In media 1interviews, and personal appearances, Mrs.
Gasper had implied that her personal loyalties and convictions led
her to implement the Title X program in a way that was in contra=-
diction to seventeen years of DHHS' policy, 1in contradiction to
DHHS General Counsel advice, and most importantly, even 1n contra-
diction to Title X's statutory history and Congressional intent.
This, in the end, resulted 1in her dism.ssal.

Unfortunately, through 1ts new DASPA, N. Nabers Cabaniss, DHHS
has not disavowed the actions Of the former DASPA nor indicated
that the fam:ly planning program w:ll now be administered in a pro-
fessional and competent manner. Ms. Cabaniss 1s the third DASPA
in a row who 1s opposed to the Title X program. In prior posi=-
tions, Ms. Cabaniss supported and undertvok efforts %o undermine
the Title X program.

The major controversies contrived by officrals «f DHHS over
the years severely diminishes the Public Health Secvice's credibil-
ity and 1ts abil:ity to perform required monitocring and support of
fam:ly planning programs. These actions distract those Title X-
funded ayencies from tne appropriate provision of high quality
services to their clients. The controversies disrupt planning and
budgeting by fam:ily planning agencies and hinder the day-to-day
onerations of the clinics by the distractions and uncertaincies
they create.

Numerous DHHS Office of the Inspector General (OIG), U.S.
General Account:ing Office (GAO), Congress:ional .nd otuer investi~
gations and audit reviews have demonstrated strict compliance by

Title X grant fund recipients with the tecrms, conditions and intent
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of the Title X statute, 1ts regulations and guidelines regarding
Section 1008 of the law (denying the use of Title X funds 1n
programs where abort:ion 18 a method of fam:ly planning.) Nonethe-
less, OPA has consistently attempted to force the denial of Title X
funds to agencies that provide abortions with non-fedeccl funds, or
even even provide non-directional counseling and referral for
pregnancy termination in compliance with Title X's own rules.

The extraordinarty efforts DHHS and OPA have undertaken to
formulate the enjoined Gag Rule and other ideological attacks on
the fam:ily planning program have precluded any competent effort to
address the appropriate admintstrative and manager:al concerns
facino ' ttle X projects today. The following is only a short list
of the many jtems of crucia’ aimportance that are berng ignored, or
improperly handled by the DHHS Office of Populat:ion Affarrs:

1. The formula for allocating Title X service dollars 1s woefully
out-of~date, yet the only effort to revise 1t resulted in a
program motivated by a philosophy designed to skew fund:ing
from cost-efficient preventive family planning services
requested by clients to more costly, seldom requested
services. So poorly-p-epared was the formula thal members of
the Congressional appropriations committees stepped :in to
block its implementation during fiscal year 1987 with report
languace 1in the Continuing Resolution.

2. The spread and treatment of sexually transmitted diseases such
as chlamydia and penicillin resistant gonorrhea requires
un: form advice from OPA, yet OPA has not provided any direct-
10n to the projects 1t administers.

3. The publicat:ion of notices of requests for Title X grant

- 11 -
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applications, and the awarding of grants and contracts, has
occured consistently late, creating mijor dislocations for the
for the providers of family planning services and training
programs.

Requests for grant proposals have 1ncluded, or attempts have
been made to include, new and unique requirements designed to
limit or deny grant awards to current training and service
grantees of whom OPA, apparently personally, disapproves,
despite those grantees more-than-competently meeting the terms
and conditions of th2ir current grants.

While refusing to address current management priorit:es
despite repeated requests from grantees for advice and assist-
ance in those areas, OPA has repeatedly undertaken studies and
issued directives wit.. no apparent relationship to the direct
competent provision of high guality and fam:ily planning health
care.

Although limited effort s made to administer the Title X
program in compliance with good management practices, OPA mis~-
spent cons»Jerable time and resources 1in a short-lived attempt
to change .he Title X guidelines regarding tne provision of
non-directional counseling and referral on options for the
management of an unintended pregnancy 1in direct contravention
to statutory and constitutional requirements.

Requests for grant proposals have 1ncluded or attempts have
been made to tnclude, new and unigue requirements designed to
limit or deny grant awards to current trainifg and service
grantees of whom OPA disapproves, despirte those grantees more-

than-competent, meeting the terms and conditions of therr
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Title X funds have never susidized abortion procedures. Yet,
undel the guise of oppusing abortion, Some 1ndividuals 1n DHHS and
Congress, and some organ.zations opposed to family planning, have
made un.substantiated and incorrect allegations about the program
8¢ as to undermine the Single most effective federal effort for
reducing the need for abcrtion =-- the national Title X fam:ly
planning program.

THE PACTS SHOW STRICT COMPLIANCE WITH THE LETTER
AND INTENT OF SECTION 1008 BY TITLE X PROVIDERS

Throughout the erghteen year history of the Title X program,
family planning Providers have been scrupulous in their adherence
to the letter and intent of the law and all appropriate regula-
tions. Despite this demonstrable fact, fam:ly planning opponents
continue to assert that Title X funds are being provided improperly
to certain family planning agencies or being misused by fam:ily
planning agencies.

In particular, the charge 1s made that there s a "taint of
abortion and abortion-related activities"” that must be removed from
tre Title X family planning program. Those who make this charge
claim that agencies that provide abortions or aborticv: related
services -- with non federsl funds -- are prohibited by the Title X
statute and Congressional intent from receiving Title X funds; for
erghteen years, they declare, DHHS has been funding such agen-‘ies
1llegally.

Further, these family planning opponents state, there 1s a
"percerved entanglement” of abortion with the Title X fam:ly plan-

n1ng program and that family planning providers illegally misuse
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their federal dollars to provide abortions or engage i1n prohibited
abortion-related activities.

These allegations are baseless ond wholly without substance.
At best they are 1naccurate and mis.ead'ng. At worst, they are
samply untrue.

Congress enacted P.L. 91-667 1n 1970, prior to tre United
States Supreme Court's Roe v. Wade decision legalizing abortion
throughout the country. In 1970, abortion was proscr.bed i1n many
states, but legal 1in others., That year, Congress incluced 1n the
original family planning Statute a provision that remains unchanged
today: “Section 1008 -- None of the funds appropriated under thas
title shall be used i1n programs where abortion i1s a method of
family planning.”

The December 3, 1970 conference report to accom:zany the Title
X b1ll [House Report 91-1667 to accompany S. 2108] stated Conyress’
antent:

It 1s and has been the intent of both Houses that
the funds authorized under thi1s legislation be
used only to support preventive family plarning
services, population research, infertility serv-
1ces and other related medical, i1ntormation, and
educational activities. The Conferees haeve adopt-
the language 1n Section 1COA, which prohibits

the use of such funds for abortion, 1n order to
make clear this intent. The legislat:on does not
and 1s not intended to 1nterfere with or limt

the Frograms conducted 1n accordance with stale or

local laws and regulations which sre supported by
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funds other than those under tnis legislation.

Simply stated, Congress specifically provided thal agencies
in states where abortion was legal in 197¢ could opérate under
those state laws regarding abortion and st:l) receive Title X
funds for family planning services programs. Those agencies,
however, could not utilize Title X funds tor abortions. fthus,
under original Congressional intent and edict, agencies involved
in abortion with non-Titie X funds can and do receive Title X funds
for their family planning programs. They operate their Title X
family programs appropriately and legally segregated from any
prohibited activities, in full compliance with Sectior 1008.

Further buttressing the validity of the original Congressional
intent 1n enacting Section 1008, in Novembar 1986, the U.S. Supreme
Court struck down an Arizono law that attempted to prohibit the
provision of state funds to agencies involved in abortion with
non-state funds, & situation directly analagous to the argument
presented by Title X's cpponents. By a 5 to 3 vote, 1p Babbitt

v. Planned Parenthood of Central and Northern Ari1zona, the court

summarily affirmed a U.S. Court of Appeals decision which held 1t
unconstitutional for states to deny family plar 1ng funds to
private organizations because they legally provide abortions or
offer related counseling and referral services with non-state
funds.

Opponents of the T:%le X program -laim that Title X funds are
1nappropilately subsidizing abortions through the “numerous”
agencies at which abortions are provided in the same facilities as
are family planning services. Further, they claim that providing

information to pregnant women aboul the availab:lity ot abortion
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through nondirective counseling and referrasl by Title X programs

18 1llegal “"advocacy of abortion.,” Finally, they charge that
agencies which are supportive of avortion as a legal option ana who
advocate for that position with non-federal funds cannot recieve
Title X funds without their advocacy position 1interfering with
their ability to comply with Section 1008 and to provide qualilty
family planning services as mandated by Title X.

DHHS's own materials document the absurdity of these canards.

According to the latest DHHS figures, out of 4,000 Title X
family planning clinics, at only 74 clinics are abortions alsv
performed ~- without Title X funds. It 18 especlz2.ly noteworthy
that, of those 74, 63 percent (or 46 Ciinics) are located in hosp-
1tels. The remarnder are Planned Parenthood affiliates (21;, other
non-profit organizat.ons (4), and public health departments (3).

Since the inception of the program, DHHS' Title X regulations
have required physicans and other clinicians tc "provide for medi-—
cal services related to family planning... and necessary referral
to other medical facilities when medically indicated” and to
"provide for social services related to family planning, 1ncluding
counseling, referal tc and from other social and medical service
agencies...." Thus, pregnancy-related counseling and referral
services are an lnappropriate part of the program.

In accord with the regulations, with the accepted medical
standards promulgated by the American Medical association and the
American College of Obstetricians and Gynecologists, and with the
Unitec States Constitution, the Title X guidelines specifically
reaus ¢ that women facino an unintended pregnancy are to be

provided with nor-directive 1aformation and counseling, and
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referral upon reques:, for all their legal options: prenatal care
and delivery; infant care, foster care or adoption; and pregnancy
termination.

Neitaer the DHHS Office of Inspector General (OIG) nor the
General Accounting Office (GAO) have been able to substantiate the
allegations that family planning agencies have used Title X funds
tc subsidize abortions in co-sited clinics or advocate aportion
through counseling and referral. Rather, the contrary is true.

In its last {1982} r:port on this subject, the GAO stated that
1t "found no evidence that titie X funds have been used for
abortions or to advise clients to ha.=z abortions."

In the rash of audits in 198]1 and 1982, the L4HS OIG
repeatedly declared tne falsity of the allegatiors. Typical goutes
in aud:it reports stated, "(Wje determined that (agency) did not use
Title X funds for abortion-re.ated activities;" "QOur tests of ex-
penditures did not disclose any problems in terms of accountability
for such funds or provide any indications that Title X funds were
used for unallowable purposes;" "wWe found no expenditures tha' wore
in violation of the Act [Title X] or other regulatory require~
ments;" and "We found no evidence thet [agency] was providing
abortion-related services to family planning clients of using Title
X funds for direct abortion services."

More recently, 1n tustimony before the House Subcommittee on
Health and the Environment 1in hoth 1984 and 1985, and again 1in
testimony before the Hous2 Appropriations Subcommitte on Labor,

HHS and Education in rfebruary 1987, former DHHS Secretary Margaret
M. Heckler and current Secretary RBowen specifically reaffirmed

that Title X clinics are 1in full compliance w:ith the Sectivon 1008
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prohibitions.

In conclusion, there 1s not a scintilla of evidence that Title
X family planning agencies are 1n violation 1n any way with Section
1008. Allegations to the contrary rust be seen for what they are:
efforts to harass, discredit and undermine the family planning
program under Title X.

NFPRHA asks this subcommittee an«d the Congress to focus not on
unfounded allegations, but on the well-documented public health
need and succes3es of the national Title X family planninn program.
NFPRHA urges the swift enectment of H.R. 3769 and the reauthoriz-
ation of the Title X statute.

NFPRHA asks, Mr. Chairman, that in light of the recent
litrgation against the administration's gag rule and since this
association has the only successful lawsuit that was recently
granted a permanent injunction :in federa: court to block impmement-
ation of these regulations that would hopelessly cripple trhe Title
X program, that the attached legal documents pertinent to any
discussion of the future of Title X be included in the hearing
record.

Mr. Chairman and Members of the Subcommittee, thank you very

much for your attention to NFPRHA's testimony.

.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

COMMONWEALTH OF MASSACHUSETTS
1 Ashburton Place
Boston, Massachusetts 02108

NATIONAL FAMILY PLANNING AND
REPRODUCTIVE HEALTH ASSOCIATION
122 C Street N.W., Suite 380
Washington, D.C. 20001-2109

AMERICAN PUBLIC HEALTH ASSOCIATION
1015 15th Street, N.W., 3rd Floor
Washington, D.C. 20005

FAMILY PLANNING COUNCIL OF WESTERN
MASSACHUSETTS

16 Center Street

Northampton, Mass. 01060

HEALTHWORKS - A FAMILY LIFE
RESOURCE CENTER

125 Perry Street

Lowell, Mass. 01852

ACTION FOR BOSTON COMMUWITY
DEVELOPMENT INC.

178 Tremont Street

goston, Mass. 02111

HEALTH AWARENESS SERVICES OF
CENTRAL MA3SACHUSETTS, INC.
71 Elm Street

Worcester, Mass. 01609

HEALTH CARE OF SOUTHEASTERN
MASSACHUSETTS, INC.

728 3rockton Avenue
Abington, Mass. 02351

CALIFORNIA FAMILY PLANNING COUNCIL
3600 Wilshi.e Blvd., Suite 600
Les Angeles, Ca. 90010

LOS ANGELES REGIONAL FAMILY
PLANNING COUNCIL

3600 wirshire 8lvd., Suite 600
Los Angelas, Ca. 90010
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MISSOURI COMMUNITY SEALTH
CORPORATION

419 E. High 3treet
Jefferson City, Mo. 63101

ST. LOUIS FAMILY PLANNING
COUNCIL, INC.

2025 S. Brentwood, Suite 206
St. Louis, Mo. 63144

PAMILY PLANNING COUNCIL OF
SOUTHEASTERN PENNSYLVANIA

260 S. Broad Street, Suite 1900
Philadelphia. Pa. 19102-3865

MARTIN FREIPELD, M.D..

MEICAL DIRECTOR

Maternal and Family Health Services
Ic.

480 Pierce Street, Suite 205
Xingston, Pa. 18704

STEVEN SONDHEIMER, M.D., DIRECTOR
['AMILY PLANNING PROGRAM

Hospital of the Univ. of
Pennsylvania

Philadelphia, Pa. 19104

Plaintiffs,
Ve

OTIS R. 30WEN, SECRITARY, U.S.
DEPARTMENT OF HEALTH AND HUMAN
SERVICES

Room 516, Humphrey Bu .dina
200 Independence Avenue, S.W.
Washington, D.C. 20201

Defendant.
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COMPLAINT POR DECLARATORY, INJUNCT1VE AND OTHER RELIRF

Pnrnose of Action

1. This 1S an action brought fo declare invalid

and preliminarily and permanently enjoin the inplementation of

Q 285
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regulations i1ssued on February 2, 1988,1/ under Title X
of the Public Health Service Act, 42 U.S.C. § 300 et seq.
(hereafter "Title X”).g/ These requlations reverse
long-standing agency interpretatic~ and inplementation of the
provisions of Title X without any intervening change in the
law, are contrary to legislative purpose and intent, and
violate the const:itutional rights of Title X grantees and
their patients.

2. The new regulat:ons scheduled to become
effective 1in parts -- in 30 days for some requirements and 60
days for others -- constitute a radical departure from present
standards and requirements. They: (1) prohibit a Title X
"project” from engaging in any post-pregnancy counseling,

1ncluding counseling on abortior or abortion referral;

1/ The U.S. Department of Health and Human Services, which
administers T-tle X, has announced that t%. raqulations will
be formally published in the Federal Register on February 2.
Plaintiffs have obtained in advance a typed executed copy of
the regulations and have used that cooy 1n preparing this
~omplaint. Plaintiffs will soon advise the court of *he
.roper Federal Register citation.

2/ Technically, the authorization for Title X (42 U.S.C.

§ 300(c)) has expired. However, Title X has been Xept 1in
existence through a series of continuing resolutions/
apnropriations statutes. The current such "authorization”
(for fiscal year 1988) 1s Public Law 100 ~ 202, An Act Mak1ing
Appropri ~ions for the Departments of Labor, Health and Human
Services, and Education, and Related Agencies, for the fiscal
year ending September 30, 1988, and for other ourposes, Title
II (appropr:iation for Health Resources and Services Admini-
stration), H. Rpt No. 100-498, Dec. 22, 1987, 0. 275.

Q. 266 -
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(2) effectively require a Title X reciplent that :s willing to
use its own funds and resource to counsel on or refer for
abortion (or to provide abortlon services) to do so 1n a
separate physical setting with separate staff, bookkeeping.,
and identification; and (3) condition receipt of Title X funds
on the forfeit of First Amendment, privacy, and other
ronstitutional rights.

3. The new regulatlions will result in incomplete,
unethical, and potentially dangerous medical practices by
Title X grantees; expose patlents to unwarranted, unnecessary,
and unlawful risks by depriving them of essential i1nformation;
and systematically undermine the Title X program as - ~tem-
plated by Congress.

The Parties

4. Plaint1ff, Commonwealth of Massachusetts, has a
vital interest in the general health and welfare of 1ts citi-
zenry and brings this action, parans patr:iae, on behalf of
more than 80,000 Massachusetts citlzens now served by, and all
Massachusetts citizens entitled to services under, the Title X
family planning program, especially those who are poor and
adolescent and unable to represent themselves and wno may
suffer severe and 1rreparable harm to their Dhysical well-
being 1f these regulations are implemented. Plaintiff also
brings this action 1n :1%s proprietary capacity tn assure tnat

Massachusetts citizens raceive the full benefit of the family

¢ 3
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pianning pragram to which they are entitled under federal
statutory law. The imnlementation of these regulations would
place an economic strain on the Commonwealth, which will have
to compensate far program closings and the .o.S of services
expected to follow implementation and enforcement of these
regulations. The Commonwealth, finally, brings this action to
ensure that 1ts laws H%d bolicies are not unlawfully
preampted.

S. Plainti1ff, National Family Planning and
Reproductive Health Association, Inc. !"NFPRHA"), 1S a non-
profit membership corporation organized and existing under the
laws of the District of Columbia, with its offices and princi-
Pal place of business located in the District of Columbia.
NFPRHA was established to improve and expand the delivery of
family planning and reproductive health care services through-
out the United States. NFPRHA's mer»ership was oriqinally
made up exclusively of agenc:es receiving funds under Title X.
Although NFPRHA's membership is no longer limited in this
fashion, NFPRHA has retained its predominantly Title X member-
ship and focus. Among NFPRHA's members are representarives of
over 85 perceat of the reciplent o'oz2n1zations that administer
Title X funds. With over 900 members, NFPRHA 1s the only
national family planning organization that brings together

consumers and health care professionals, including State,

263




county and city health departments, Pianned Parenthood Federa-

tion of America affxliates,é/ hospital-based clinics,
"umbrella"” family planning councils, independent, free-stand-
ing family planning clinics and other family planning organi-
zations and providers.

6. Plaintiff, American Publi~ Health Association
("APHA"), 1s a national non-profit organization established in
1872 in the District of Columbia with the objective of pro-
tecting and promoting personal health. APHA iS the largest
public health organization in the world, with a membership of
about 50,000. Within ~PHA 1s the Population and Family
Planning Section, with 1027 members. This Section inclv3eg
health care professionals who work in family planning clinies
funded by Title X. APHA brings this action on behalf of its

members who are employed in Title X clinics.

3/ The Planned Parenthood Federation of American is bringing
a similar action in another district court on behalf of the
members of the Federation. To avoid any conflict, NFPRHA
brings this action on behalf »f its other than roughly 10¢
Planned Parenthood members. The NFPRHA members on whose
behalf this action is brought 1nclude approximately 350
recipients of Title X funds of which 65 are direct (as
distinguished from State or private organizational "sub-
grantees") Title X grantees. Since there are only 88 direct
Title X grantees, NFPRHA in this action 1s representing nearly
75 percent of the agencies and organizations that have orimary
Title X grants, which receive about 85 percent of the funds
available for Title X services. ALt named plaintiffs, exceot
for the Commonwealth of Massachusetts, tne Am-rican Public
Health Association, and NFPRHA 1tself are NFPRHA members.
NFPREA members on this complaint include, inter alia, all! of
the organizations administering Title X prodrams within the
States of Massachusetts, California, and Missouri.
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7. Plaint1ff, Family Planning Council of Western
Massachusetts, Inc., a NFPRHA member, is a non-psrofit corpora-
tion organized under the laws of the Commonwealth of Massachu-
setts, with its offices and principal place of business in
Northampton, Massachusetts. It is a current recipient of
Title X funds, and 1t received $564,664 1n Title X funds 1in
fiscal year 1937. The Council 1s a private health care
organization that provides comprehensive famiiy planning
education, training, and medical services within the 23,060
square mile Western Massachusetts region to ove. (3,000
clients (annually) at 11 medical sites, two of which are
co-sited with clinics providing abortion s:rvices.
Approximately 95 percent of the clients who utilize the
services of the Council need the subsidy provided by the T .le
X grant.

8. Plainti1ff, Healthworks - A Family Life Resource
Center ("Healthworks"), a member of NFPXHA, 1s a non~profit,
tax-exempt corporation organized und:r the laws of the Common-
wealth of Massachusetts Healthworks primarily serves indi-
viduals within the Merrimack Valley as a current direct Title
X grantee. In fiscal year 1987, Healthworks received $35%,000
1in Title X fund:-, and provided family planning services in
four clinic sites to over 9300 persons.

9. Plaint1ff, Action for Boston Community Develop-
ment, Inc. ("ABCD"), a member of NFPRHA, 1s a non-profit,

tax-exempt corporation organized in 1982 under the laws of the

O
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Commonwealth of Massachusetts. ABCD primarily serves the City
of Boston as a current direct Title X grantee. In fiscal year
1987, ABCD receivad approximately $847,000 in Title X funding.
ABCD provides family planning services through a combinat.on
of direct provision of educational, outreach, supplies, and
laboratory tests as well as subgranted medical and counseling
services to over 25,000 clients (annually) at 25 sites includ-
ing community health centers and hospital outpatient depart-
ments. Five ABCD sites are located within the physical and
organizational structures of hospitals where abortions ara
performed.

10. Plaintiff, Health Awareness Services of Central
Mc .sachusetts, Inc. ("HASCM"), a NFFRHA member, 1s a private
non-profit corporation organized under the laws of the Common=-
wealth of Massachusetts. HASCM, a current Title X reciprent,
received $420,148 in Title X funds in fiscal year 1987. 4ASCM
directly provides family planning services 1in free-standing
clinies and in community hospitals and also subgrants to three
other health care providers for Title X services to .ver 9000
clients in central and southern Worcester County, including
the City of Worcester.

11. Plaintiff, Health Care of Southeastern
Massachusetts, Inc. ("HCSM"), a NFPRHA member, is a private,
non-profit corporation organized under the laws of the Common-

wealth of Massachusetts. HCSM, : current Title X recipient,
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serves the counties of Norfolk, Plymouth, Bristol, Dukes, and
Nantucket, representing the entirety of southeastern
Massachusetts, and recelved over $604,000 in Title X funds
during fiscal year 1787, of which $150,000 was distributed to
sther agencies, for the provision of comprehensive family
planning services to 17,000 clients.

12. Plaintiff, California Familv Planning Council
("CFPC"), a member of NFPRHA, 1s incorporated under the laws
of California and was established for the purpose (f admin-
13tering all Title X funding 1in California except for the
funds allocated for Los Angeles County. CFPC currently admin-
1sters approximately S8 million in Title X funds, subgranting
to S0 agencies throughout the State that provide services
annually to over 220,000 i1ndividuals 1n aoproximately 120
diffarent clinic sites. At least 7 non-county agencies and
several county hospital clinics with which CFPC Contracts are
co-sited with abor~ion clinics.

13. Plaintiff, Los Angeles Regional Family Planning
Council, Inc. ("LARFPC"), a member of NFPRHA, 1s incorporat zd
1n California as a non-profit private entity and was estab-
lished for the purpose of administering funding for family
planning services in Los Angeles County. LARFPC currently
subgrants Title X funding to over 30 agencies that operg;e
approximately 100 :linic sites and provides services to gver

150,000 individuals each vear. LARFPC received approximately

O
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€4.4 million 1n Title X funds in fiscal year 1987. At least 8
of the clinic sites with which LARFPC contracts are co-sited
with abortion clinics,

14. Plaintiff, Missouri Community Health Corpora-
tion ("MCHC"), a NFPRHA member, is a private non-profit
organization incorporated 1n the State of Missouri. It
provides services throughout Missourl (107 counties), with the
exception of St. Louis and 6 St. Louls suburban counties,

MCHC 1s a direct Title X grantee receiving and administering
approximately $1.8 million 1in Title X funds through a network
of 15 local agency service providers, making services availa-
ble to over 52,000 women. Two of the sites are co-sited with
abortion clinics,

15. Plaintiff, Family Planning Council of Greater
St. Louls ("FPCGSL"), a member of NFPRHA, 1s a non-profit
corporation organized under the laws of Missouri. FPCGSL
serves clients in an eight-county area of ecastern Missouris
It is a current Title X grantee, having received $1.3 million
in fiscal year 1987. FPCGSL arranges direct family planning
services through subgrants to 12 organizations that operate 25
service sites, providing services to 31,00 clients.

16. Plaintiff, Family Planning Council of South-
eastern Pennsylvania ("FPCSP"), a NFPRHA member, is a private
non-profit corporation organized under the laws of the Common-

wealth of Pennsylvania. * FPCSP, a current Title X reciplent,

g o oL
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received $2.5 million in Title X funds in fiscal year 1987.

It subgrants to 18 agencies to provide services to over 90,000
clients in S counties, includir” Philadelphia. Eleven of the
family planning sites are co-si;ted with abortion service
facilities.

17. Plaintiff, Martin Freifeld, 4.D., a member of
NFPRHA, is the Medical Director of Maternal and Family Health
Services: Inc., one of the current Title X grantees in
Pennsylvania. Dr. Freifeld not only provides medical
administration services to the Title X grantee but also
personally provides farily planning services to Title X
clients through the program. He sues on his own hehalf.

18. Plaintiff, Steven J. Sondheimer, M.D., a member
of NFPRHA, is Directer of the Family Planning Prcgram at the
Hospital of the University of Pennsylvania. The Family
Planning Program receives Title X funds and ©» vides a broad
range of family planning services to adults and minors in the
Philadelphia area. ©0nr. Sondheimer himself not only adminis-~
ters the Family Planning Program, out also personally provides
family planning services to adults and minors through the
program. He sues on his own behalf.

19. Defendant, Otis R. Bowen, 1s the Secretary of
the U.S. Department of Health and Human Services ("HHS"), and

as such 1s charged wi~h the responsibility for administration
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of the family planning program authorized under Title X. He
is sued 1a his official capacity.

Jurisdiction and Venue

20. This action arises under the Constitution and
laws of the Unitad States. This Court has jurisdiction over
this action pursuant to 28 U.S.C. § 1331, 28 U.S.C. § 1361 and
S U.£.C. § 702. pPlaintiffs seek a declaratory judgment
purst. ~ > 28 0.5.C. § 2201 and 2202 and related equitable
reli.. pursuant to 28 U.S.C. § 1651. Venue 1s oroper under 28
U.S.C. § 1391(e). ||

&

General Allegations

21. On February 2, 1988 defendant published certain

and the U.S. Constitution. Plaintiffs bring this action for a
declaratory judgment and 1njunctive and other relief 1in order
to prevent defendant from implementing and enforcing his
unlawful new regqulations.

22. On September 1, 1987, HHS published orooosed

Title X regulations in the Federal Register, 52 Fed. Reg .

33210 (Sept. 1, 1987), and asked for public comment.

O g
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23. Tens of thousands of comments were filed in
response to the request, including those £rom plaintiffs
Commonwealth of Massachusetts and NFPRHA. Plaintiffs®
comments registerec vigorous oppositign to all aspects of the

proposed regulations. Despite such comments from plaintiffs

and similar comments from numerous Title X funding reci'pients,
members of the medical community, and other interested
parties, HHS has 1ssued new regulations in final form that are
virtually the same as those originally proposed.

24. The new regulat:ions have been 1ssued at the
direction of the President. The President 1ssued a series of
directives to HHS on July 30, 1987, with which HHS complied
by issuing the proposed Title X regulations.

Description of Title X

25. Title X 1s the single largest voluntary family
planning program funded by the Federal Gosernment. OJriginally
enacted as a part of ... Family Planning Services and Popula-
tion Research Act of 1970, Title X authnrizes the Secretary of
HHS to make grants to pubiic and pr.vate non-profit entities
to assist 1n the establishment and operatica of voluntary
family planning projects that offer comprehensive family
planning services. Such comprehersive services incluie
prescribing contraceptives, testing for pregnancy or disease,
family planning. counseling pcegnant women on all op.ions

available to them, 1nrluding abortion, and referring women to

70
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other medical providers when 1indicated or requested. More
than one-third of all public support for famiiy planning
services comes from Title X.

26. The program's focus 1is on vrwviding services to
a population of approximately 1« S pillion women at risk for
unintended pregnancy, including S million adolesceat -.omen
ages 15 - 19, and 9.5 million adult women ages 20 - 44, 1n
families with 1ncomes below 150 percent of povert,;. The
program also serves numerous women who are able to afford to
pay fer the cost of Title X's family planning services and
whose fees are used by Title X recipients to supplement the
amoant of funds availapble for services to low-income women.

27. 1In general, Title X grant funds pay for only a
portion of the overall family planning services provided by a
Titie X recipient. Revenues Zrom private fees or public (e.g.
Medicaid) or private 1insurance are used to "match® funds
received from Title X (as well as to expand a reciplent's
SEFvices or activities)., There are approximately 4,500
clinies providing Title X services throughout the United
States.

Specific Allegations

Current Requlations and Guidelines

28. Since ritle Y's enactment, HHS has interpreted
the statute thrcagh regulations, guidelines, and publically
disseminated opinions of HHS' Office of General Counsel to

requirz comprekensive medical information and referral,

_77
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including not only comprehensive medical exams, screen:ing for
sexually transmitted diseases, pregnancy testing, birth
control ccuns«ling and education, infertility services, and
provision of all contraceptive methods, but also complete
post-pregnancy counseling (inc<luding non-directive counseling
cn all opti~ns 1ncluding abortion) and referral to abortion
providers. HHS has also consistently interpreted Title X to
mean that Title X providers may share their facilities with
abortion providers as long as cheir funds are not commingled.
On numerous occasions, Congress has rejected legislative
attempts to .imlt the abortion counseling and referral
activities that were being carried out by grantees 1in
accordance with HHS' statutory interpretations.

29. More concretely, the current regulations,

guidelines, and opinions being replaced provide for the
following under Title X:

(1) That all pregnant Title X clients must be
counseled on all options, includ.ng abortion. Part I, 5, 8,

6, Program Gu:delines “or Project Grants for Fam:ily Planning

Services (hereafter "the Guidelines"), Public Health Service
of HHS, 1981, p. 12 - 13. See also 42 C.F.R. § 59.5(b)(2);
(2) That upon being so counseled, a woman

4
must, at her raquest, be referred for abor.ion.”

4/ Pregnant clients also must be referred for abortion where
medically indicated.

.
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Guidelines, § 10.1, P. 15. See also 42 C.F.R. § 59..(b)(1);
and

(3) T at the agency or organization receiving
Title X funds may alson operate an abortion clini¢ and even
co-locate that clinic with its Title X program as long as 1t
separately accouats for its Title X funds and thereby is able
to demonstrate that its abortion ¢linic was not supported by
the Title X program. april 20, 1971 memorandum from Joel M.
Mangel, Deputy Assistant General Counsel, Division of public
Health Grants and Services to Louis M. Hellman, M.D., Deputy
Assistant Secretary for Population Affairs.

New Regula“ions

30. In countrast, the new regulations prevent Title
X recipients from:

(1) Provicicng any post pregnancy counseling,
including non-directive counseling on abortions or abortion
referrals (§ 59.8);

(2) Physically co-locating a Yitle X project
with a clinic that performs, counsels on, or refers for abor-
tion (§ 59.9); and

(3) Z2ngaging in any speech deemed to "encour-
age, promote or advocate" abort:on, including lobbying, publ:ic
addresses, membership in pro-choice organizations, legal

action to vindicate the right of abortion, or distribution of

ERIC T
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any materials not disparaging of the abortion option.
(§ 59.10).

31. The new regulations not only prevent Title X
recipients from using Titl: X funding for ion-directive
options counseling or abortion referral but also effectively
prevent Title X recipients from using their own funds for
providing such counseling or related referrals.

32. The new regulations also require recipients to
file a special assurance of compliance (which may involve
supplying unspecified "documentation") (§ 59.7).

Consequences

33. Title X grantees will no longer be able %o
provide the comprehensive, effec;?ve, and ethical {amily
planning services contemplated by the Act and historically
required by HHS.

34. As a consequenca, Title X clients will not
receive comp.ete information on family planning options and
thus will be deprived of the ability to make an i1nformed
decision as to their personal family planning program.

35. 1ln addition, numerous Title X clients will
experience medical Eomplxcations, aggravated :llnesses. and
i1rreparable harm as a result of the failure of Title X cl.nics
to counsel or refer to ~opropriate medical providers with

respect to serious medical conditions attendant to oregnancy.

260 .
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36. Title X clients also will effectively be ore-
vented from exercising their right to an abortion and those
Title X patients who do eventually terminate their pregnancies
may face increased risks of health complications because of
delays occésioned by their ignorance o:. the legality, availa-
bility, risks, timing, and costs of an abortion.

37. Title X grantees will oe forced to violate Food
and Drug Administration regulations that require labeling that
specifies that physicia.s must discuss the abortion option
with pregnant women who have an IUD ia place. See 21 C.F.P.

§ 310.502(b)(1).

38. The physicians and staffs of grantee organiza-
tions will have to violate basic medical and ethical precepts,
as well as State laws, by withholding full and essential
information from their patients.

39. Unable to counsel or refer their patients in
accordance with medical eth:cs, many medical professionals 1n
Title X programs either will leave their programs or disobey
the unlawful regulations. Title X programs thu: face a sub-
stantial loss of medical personnel and chaos 1n the admin-
istration of their programs. Program grantees will be forced
to refuse Title X support rather than offer the 1ncomplete,
unethical, and dangerous medical care required by these

regulations.

ERIC

T gg-601 O ~ 88 - 10




278

- 19 -

40. Title X =linics . 11 become sczieptible to
malpractice liability because the fiilure to counsel or refer
that is mandated by the new regulations will cause actionable
harm to clients. 1In addition, it is unlikely that Title X
recipients will be able to obtain insurance to cover such
liabilicty.

41. There will likely be a significant loss of
clients -~ both paying and subsidized ~-- as a consequence of

the decline in quality of treatment resulting from the

requlacions.

42. The regquirement of separat.on of family
planning services and abortion-related services will result in
a significant administrative and financial burden on Title X
recipients. The expenses of new property, hiring a new staff,
and duplicating administrative expenses may foice many clinics
simply to give up Title X funding.

Legal violations

43. The new regulations violate Title £ by, inter

alia: (i) misinterpreting the limited extent of Title X's

prohibition on ahortion (42 U.S.C. § 300a-6); (2) impeding
the principal purpeses of Title X, including the provision of
a brcad range of family planning services, especially to low-
income families and adolescents, thorough medical care and
consultation, completv disclosure, 1nformed consent, and

coorlination with other medical s rvices and programs availa-

ERIC 284
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ble to the Title X popuala:ion; and () effectively preventing
Title X recipients from using their own funds to provide such
services as they may choose.

44. The regulations alsn violate the U.S. Constitu-
cion, inter alia, in the following ways:

(1) The regulations interfere with the Consti-
tutional rigbt of clients, under Roe v. Wade, 410 U.S. 113
(1973) and its progeny, to make a fully informed decision
regar "ing abortion within the physician-client telationship.

(2) The regulations violate the First Amend-
ment rights of Title X grantees by Prohibiting constitutional-
ly prctected speech rela’ed to d advocating abortion and
conditioning cthe receipt of Title X benefits upon conformance
with this prohibition.

(3) The regulations violate the First Amend-
ment rights of women patlen%s to receive the Prohibited
information.

(4) The regulations violate the First
Amendment by 1mposing a viewpoint discrimination on Title X
recipients' expressive activities regarding the issue of
abortion.

(5) The regulations violate the First Amend-
ment riants of Title X grantecs by preventing them from usina

their own, non-federal, funds for certain kinds of constitu-

oo
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tionally protected legal action and political speech and
advocacy.

(6) The regulations are unconstitutionally
vague and overbroad as they purport to prohibit all activity
which encourages, promotes, or advocates aportion.

45. The new regulations are arbitrary, capricious,
abusive of discretion. in excess of authority and not in
accordance with le-* all in violation of the Administrative
Procedure Act, 5 . S.C. § 552, et seq.

46. 7The regulations viclate the rulemaking
requirements of 5 U.S.C. § 553 as well as requirements for
prior reviews under Executive Orders.

Injuries

47. If the regulations take effect, plaintiffs will
be injured, as follows:

(1) cCitizens of the Plaintiff Commonwealth of
Massachusetts entitled to Title X services will lose the full
benefit of the family planning program as well as their rights
to full disclosure and informed consent under State law.

(2) Plaintiffs that are (or are representing)
Title X recipients will be required to comply with unlawful
regulations, ihich will not only resu't [, a loss of statutory
and constitutional rights but also will force them to reject

Title X funding or to experience a loss of staff and clients

RiC T,
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and exposure to legal actions that will irreparably injure
their family planning projects °nd their financial viability;
and

(3) Plaintiffs who are {(or are representing)
health care professionals in the Title X program will be
required either to quit their positions or violate medical
ethics and thereby face possible loss of income ard loss of
license as well as maliyractice or similar actions from
clients.

48. Title X clients will face either no Title X
program and therefore no services, or a program that will fail

o provide them with non-directive counseling and referral and
other essent:2l or needed services once they become oregnant.

WHEREFORE, plaintiffs pray that this Court enter an
order:

1. Declar.nq that the new Title X tegulations are
unlawful. .

2. Preliminarily and permanently enjoining
ymplementation and enforcement of the new Title X
requlations.

3. Awarding plaint:ffs their costs and
disbursements in this action, including reasonable attorneys'
fees.

4. Retaining jurisdiction over this action for

such additional and supplemental relief as may be required.
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5. Awarding plaintiffs such other and Cfurther
relief as the Court may deem just and proper.
Respectfully submitted,

The Commonwealth of Massachusetts
By its Attorneys,

Jamin B. Raskin

Assistant Attornny General
Commonwealth of Massachusetts
1 Ashburton Place, Room 2019
Boston, Massachusetts 02108
(619) 727-1003

Paul Glickman

Assistant Attorney General

commonwealth of Massachusetts

1 Ashburton Place. Room 2019
. Boston, Massachusetts 02108

(619) 727-1020

Attorneys for the Commonwealth of
Massachusetts

s D 2B ac ke

James L. Feldesman

Susan D. Lauscher

Klores, Feldesman & Tucker
2001 L Street, N.W.

Suite 300

Washington, D.C. 20036
(202) 466-8960

Attorneys for National Family
Planning and Reproductive Health
Association, plaintiff members
thereof, and APHA

Date: February ¢, 1988
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ONITED STAIES 0.SIx.C7 LUURT Hational Lamhy Planming and
DISTK.CT [T MASSAUHLSETTS Repsaductin e Heslth Assouation
S W20 et VW
Wastungton D¢ 200012109
Telcphone 02628 335
COMMONWEALTH OF ¥ASSACHUSETTS. -
et al., >
Plaintitfs, *
i CIVIL ACTION
v, * \O. 88-0253-5
OTIS R. BOWEN. SECRETARY. *
DEPARTMENT OF HEALTH AND -
HUMAN SERVICES, *
Defendant, "
AN

FINAL DECREE
March 3, 1968
SKINNER, D.J,
This cause ca~e on to be heard on the plainciffs' motion for
a preliminary injunction. and a motion for consolidation of said
hearing with the hear:ng on the =erits uncer Fed.R.Civ.P.
65(2)(2) having been allowed, and aicter cousidecation of the
briefs and acguments of cthe parties. intervenor and amici, in
accordance with the Memorzanduz and Ocder filed herewith, i. is
ORDERED, ADJUDGED AND DECREED cthat: .
1. The defendant 1n “is capacity as Secretarty of the
D:partment of Healtn and Human Services and all
officers, agents, employees and acttorneys of said
Department a.e enjoined fron enforsing or applying the
v Jlacions publ.sned at $2 Fed.Reg. 2944-2946

(tebruary 2, 1988). i~c'ucing without ligitacion those

Q 287,
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regulations apoeariny &t 42 € T %, {§ 59,7, SG. &, ¢ ¢
and 59.10, and the re.qtec definiti.ns appearing at §
59.2. agatnst these p.sintiffs and ¢ entities tney
represent, in any 2anne- eitner civtectly or indirectly.

anywhere wichin the .n.le¢0 States.

. > -
2. The defcndant snel. forthwich notify all wifected
officers, agents, servanis, erployees and attorneys ot
the Department of rea:tn and Human Services of the

substance of this gsec-ee.

28
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UNITED STATeS DISTRICT COURT
DISTRICT OF MASSACHUSETTS

COMMONWEALTH OF MASSACHUSETTS.
et al.,
Flainciffs.
CIVIL ACTION
v. NO. 88-0253-5

OTIS R. BOWEN, SECRETARY.
HEALTH AND HUMAN SERVICES.
Defendant

* % % 4 N R A 2 »

MEMORANDUM AND ORDER
FOR FINAL DECREE

March 3, 1988%
SKINNER, D.J.

Plainciffs in tnis action seek o0 enjo.n the application ar:
enforcement of regulations promulgat o by the defendant purc -
porting to carry out t-=e purposes of Section 1008 of Ticle X of
the Public Healch Services Acc. 42 ¢,5.C. § 300a-6 (1982). The
ﬁefendanc moved to consolidate che hearing on plaintiffs’ moc:c-
for a preliminary injunction with the hearing on the meri:s
pursuanc to Fed.R.Civ.P. 55(a)(2). At oral argument I denie .ne
motio1 on the representacion of the plaintiffs chat there were
unresolved questions of (act raised by ctheir several affidavics.
Upon examinacion of these 2fi:davits, however, I conclude cthat
the issues of fact thev raise relate o predicted adverse

consequences of the rezulat.ons. such as ctheir potencial for

ic 289
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conflict with the medicai etnics of some physicians, andé to the
likelihood¢ cf immed:ate irreparable harm. Pla:ntiffs argue chat
Congress could not have .nte~led the predicted conseauences and
that cthe regulations therefore violate congressional intent. If
unintended consequerces <ere enough o invali.date government
actior, 1 goubt that Zucn woulc survive. Such policy considera-
tions are in any case for Congress, not the ccurts,s\ Fucrthermecre.
immediate irreparable tnjury :s not an 1s8sue unless preliminary
reitef 1s to be granted. Since the controlling legal issues have
been fully briefed and argued, cthere is no reason to delay a
final decision. My orde: denying the cotion to consolidate 1is
VACATED and the = tion tc zonsoligate 1s ALLCWED. A final decree

will issue.

A. The Controversy
On February 2, 1988, the Jepartment of Health and Human
Services ("HHS") azended tne regilations governing the use of
federal funds for family planning services. 1ts purported goal
was to assutre complianze with section 1008 of Title X:
None of the funds appropriated under this subchapter
shall be used in progra-s «~here abortion 1S a method of.
family planning.
42 5.S.C. § 300a-6 (1982). Historically, this section had been

interpreted by HHS (and tr2 DJepariment of Health, Education and

Welfare, its predecessor) to grohibit the use of federal funds 1in

-2 -
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the provision of aborticns. Or in any activity that nad the
immediate effect of “promoting or encouraging” atortion. The new
regulations, which are scheduled to go :nto effect in two parts,
on March 3 and April 4%, 1988, significantly expand che scope of
prohibited activity.

The new regulacions define family planning to exclude all
pregnancy care (including obscetric and prenatak care). They
provide that a project nay not receive federal funds unless it
assures compliance with che following rules:

(1) A project may not provide counseling concerning the use
of abortion as a method of family planning or provide referral
for aborcion as a mezhod of family planning. 42 ¢.7.R. §
59.8(a) (1) (1988).

(2) Once a client is d:agnosed as pregnant, she must be
provided with & list of providers chat prorote the welfare of the
mother and unborn child.! She must also be provided with
information to protect :Qe heaith of tne mother and unborn child
until cthe referral appointment is kept. 42 C.F.R. § 59.8(2)(2)
(1988).

——————

At oral argument plairsiifs’ counsel pointed out that this
language excludes prov.ders tnat offer abortion counseling or
services. Defendanrt o:id not contest this interpretation, and 1
w{ll accept it as conceded. '

-3 -
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(3) A project may no: use prenatal, soci{al service or
emergency nedical or other tefercrals as an indirect means of
encoutaging or promoting abortion as a method of family planning.

42 C.F.R. § 59.8(a)(3) (1988).

(4) The provision of contraceptive information may wot
include counseling with tespect to abortion as a method of family
planniag, although 1t may include information whieh is medically
necessaty to assess the tisks and benefits of different mecthods
of contraception. 42 C.F.R. § 59.8(a)(4) (1988).

(5) A project zay not use Title X funds to promote or
advocate abortion as a method of fam:ly planning. 42 C.F.R. §
59.10(e) (1988). Prohibites activities include:

a, Lobbying for legislation to increase the availa-
bility of abortion as a methoo of family planning;

b, Providing speakers to piomote the use of abortion
as a method of family planning;

c. Paying duves to any group that as a significant
part of its activities advocates abortion as a mothod of family
planning;

d. Using legai action to make abortion more readily
available as a method of family planning:

e. Developing or disseminating any information which

advocates abortion as a Tethod of family planning.

-4 -
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(6) A Title X oroject must be organized so that ir 1s
physically and financially separate from all prohibited acciivai-
ties. The Secretary of 49H5 will determine whether sucn objective
integrity and independence exist based on an individual review of
a number of factors and circumstances. 42 C.F.R. § 59.9 (1988).

The regulations also geiine "Title X project funds." for the
first time, to include “all funds allocated ¥b the Ticle X
crogram, including, but not limited to grant funds, grant-related
income or matching funds.” &2 C.F.R. § 59.2 (1988). A Ticle X
project has always been requized to supplewent its federal grant
with 10% matching funds. !n practice most Title X agencies alsc
charge fees for services to those clients who have the ability to
éay. in general generating another 10% of their budget. There-
fore, when the regulat.oas limit the use of "Title X project
funds," they in fact significantly restrict a project’s use of
both federal, and non-federal, money.

Plaintiffs sllege that the rew tegulaticns conflice with
Title X and violate the First and Fifth Ameudments of the Unitea
States Constitution. The only existing precedent consists of an
as yet unpublished opinion of Judge Zita weinshienk on a motion

for preliminary injunction :n Planned Parenthood Federation of

America, et al. v. Bowea, A 83-2-158 (D. Colo. Februacy 24,

1988). .ﬁudge Weinshierk has ruled tnat the regulations violate

the intent of Congress ang the constitutional rights of the

-5 -
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plaintiffs and has entered a preliminary tnjuncticn prohibiting
the defendant from enforcing the new regulatione or conditioning

Title X grants upon compliance with them.

8. Conflict with the Scatute

i. General Considerations

The defendant has broad authorityg to prozvlgate
regulations under Title X. 42 y.S.C. § 300-4(a) (1982). Tne
regulations must be consistent with and must further the purposes
of the statute. The particular section of the statute involved
in this case is ambiguous. 1t is not clear whether the pro-
hibition in section 1008 of the use of appropriated funds ":-
programs where abortion 1s a method of family planning" :s
limited to programs whicn offer or promote abortions, as plain-
tiffs say, or whether :t provides "“a wall of separation betwee-
Title X programs and all abortion related activity, as cthe
defendant says. "{[Tjbe question for the c0u}t is whether t-e
agency's answer 1s based on a permissible construction of ctee
statute.” Chevron U.5.A. v. Natural Resources Defense Counci..

467 u.S. 837, B43 (16vL).
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In pursuit of the.r favored ccenstructions of the statute,
the pacrties have trieo to run to ground that hardy chimera,
congressional intent. In my View, congressional intent m.st be
consigered with respect to specific issues raised by the pew

regulatijons.

Z7 C.F.R. 3% 35.8(3)

In support of cheir respective positions about the
validity of the counseling and referral rescrictions, the partieg
cite various pronouncements dy individual members of Congress.
Plaintiffs cite a 1988 commitree report accompanying a Continuing
Resolution which encour.ged continuation of the prior regula-
tions without change. A group of senators and congressmen f:led
an amici brief which i1ndicates their own support and refers to
the support of many other congressmen for the tegulations as
promulgated. These expressions of various :ndividuals atre of
liccle assistance in evaluating the intent of Congress as a

collective body. Consumer Products Safety Commission v. G.T.E.

Sylvania, 447 U.S. 102. 113 (1980): Chrysler Corporation v.

Brown, 441 U.S. 281, 311 {1979). Rep. Dingall's statement in 116
Cong. Rec. 37,375 (1970) :is countered by his subsequent letrer to

a. Counseling and Referral g
1

the defendant dated October 4. 1987.
[
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Plaintiifs rely on congressional acquiescence o
prior longstanding admin:strative interprecation of the statute
by the defendant and his predecessors. 1n a series of memoranda
and opinions {rom 1970 to the promulgation of chese tegulations,
the Department of Health and Human Services (and the Deparctment
of Health, Education and wWelfare) consistently interpreted the
statute to forbid Title X recipients from conducting activities
which had the direct effect of promoting or encouraging abort:ion,
but to allow the clinics to furnish information concerning
abortfon services. In 1981, departmental guidelines were {gsued
which mandated non-directive counseling on options for pregnant
women, {ncluding abortion, when a client requested {nformacion.
Referral for the purpose of abortion was permitted. Memorandum
from Joel N. Mangel, Of‘ice of General Counsel, HEW, to Louis M.
Hellman, Deputy Assistant Secretary for Population Affaicrs (Apri!
20, 1971); Memorandum of Carol C. Conrad, Office of General
Coungel, HEW, to E€lsie Sullivan, Office for Family Planning
(April 11, 1978); Bureau of Community Health Services, Department
of Health and Human Services, Program Guidelines for Project
Grants for Family Planning Services (1981).

There 1s no Zoubt that Congress was aware of this
administrative history ¢nc yet resisted attempts to change the
scatute. 1f che validity of the departmental interpretation froc

1970 to cthe presant were in question, this history would be

-8 -
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compelling. Lorillard v. Poms, 434 U.S. 575, 580 (1978): Unitec
States v. Correll, 389 C.S. 299, 3u5-6 (1968). The new regula-

tions represent an abrupt reversal of existing policy which 1s
not positively mandated by section 1008. The plaintiffs argue
thac since Congress acquiesced :n the former policy, the proposed
tegulations violate Congress’' {ntent and must b;ksttuck down.
Judge Weinshienk takes essentially che same view. This assumes
that Congress operates on a binary system like & computer; i.e.,
that ic has only two choices. Congress gave to the defendant
very broad authority to promulgate regulations, and it is an
‘equally valid supposition in my opinion that Congress would
tolerate a wide range of administrative policies. Helvering v.
Reynolds, 313 U.S. 428, 432 (1941); McCoy v. United Scates, 802
F.2d 762, 766 (4th Cir. 1986).

While a good case can be made for the plaincifi's
proposition that these regulations violate congressional intent.
the question {s not sufficiently free of doubt in my mind to
Justify judicial intervention. Accordingly, no injunction will
issue Co the cited sections of the regulations on the ground of
contravention of the intent of the stacute, apart from consti-

tutional considerations to be discussed infra.

LR
1

ye.
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There {s a Telated doctrine, however, that when an
agency decides to change the course of longstanding adminis-
tcative intecpretation, :t must justify its action to a greater
degree than when it firs: orcmulgates regulations:

A "settled course of benavior embodies that agency's
informed judgment that, by pursuing that course, it
will carry out the policies comritted to it by
Congress. There 1is, then, at least a presumpbion that
those policies will be carried out best if the gectled
trule is adhered to." Actchison, T. & S.F.R.Co. v.
Wichica Bd. of Trade, 4 U.5. . 807~ N
Accordingly, an agency changing i1ts course by re-
scinding a rule 1s obligated to supply a reasoned
analysis for the change beyond that which may be
required in the first instance.

Mot¢: Vehicle Manufact.rers Association v. State Farm Mutuasl, 463

U.S. 29, 41-42 (1983).

The deferdant puts forth two reasons for the
changes in his agency's policy. First, he argues that the new
interpretation is mandated by the statute. This clearly is not
*he case. Second, the Zefendant atgues that the regulations are
needed to assure compliance with the mandate of section 1008 chat
the provision of abort:on services be kept separate from Title X
funds. The defendant -ust show that this explanation is sup-

ported by the evidence seiore the agency. Motor Vehicle Manu-

facturer: Association v. 3jtace Farn Mutual, 463 C.S. at 43.

All the 2v.dence Sefore the defendant indicated
that Title X clinics —ere sudstant:ialiy complying with program

requirements. Faotly “li~c.ng Act Resutnorization, 198%5:

- 10 -
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Hearings before the Subcomm. on Health and the Environment of the

House Coom. on Energy ang Commerce. $9th Cong., ls¢ Segs. 189

(1985) (statement of D:. James 0. Mason, Acting Assistanc
Secretary for Health, HHS) (“the prohibition againgt aboction was
well-known at the level of tne faxily planning clinics, and i¢
was being honored”): Fasily Planning Act Reauthorization, 1985;

Hearings Before the Subcomm. on Healch and the Envfronment of the

House Comm. on Energy ar” Commerce, 98th Cong., 2d Sess. 432

(1984) (statement of Margaret ¥. Heckler. Secretary, HHS) (same);

Comp. Gen. Rep. No. GAC/HRD-82-106 (1982) ("'CA0 found no evidence

that title X funds had been used for abortions or to advise

clients to have abortions”): Memorancum from Richard P. Kussertow,

Inspector General, to Eoward M. Brandt, Jr., Assistsnt Secretary

for Health (November 18. 1982) (“Grantees were genetrally aware of

. the legal prohibitfons aga:nst using Title X grant funds for

1obbying, contributions to thitd parties. and/or abortion related
activities").

The agency cao only point to the General Ac-

counting Office's suggestion n f{ts 1Y82 report that HHS {ssue

vegulations to clarify the standards under section 1008. Comp.
Gen. Rep. No. GAO/HRD-82-i06 at iv. This can best be interc-
preted, however, as & suggesti10n :hat HHS codify i1ts longstandirngz

policy (nto tegulations. so as to reduce any confusion abouc
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prograc requirements. There =2s no suggestion that significancly
nmore stringent regulations need be i1ssued in order to assure
compliance.

The agency also refets, in 1ts commentaty to the
new regulations. to 8 number of letters recefves by the agency
from ind!vidual clients of Title X clinics who claived that they
vere oressured {nto unde-j01ng abortions which they did not want,
and subsequently came to regret. 53 Fed. Reg. 292&;25 (Febtuary
2, 1688). 1In light of the anecdotal nature of these letters, and
their {nconsistency with the GAO report and Secretay Heckler's
testimony, they are not teliable evidence upon which to basz such
a significant policy reversal.

In Motor Vehicie Manufacturers Association, supra,

the Court refused to euforce regulations whicn reversed prior
adninfstrative policy and remanded tne matter to the agency to
amend the regulations to conform to the record. 1 suppose an
optfon in this cuse would be to stay tne effective date of the
HHS tegulations to give tne executive branch an opportunity to
Ampl{fy the record justifying its policy change. 1In view of the
const{’utional considerations discussed infra. however, such a

procedure would be pointless.
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b. Lobbyingz ano Advocacv
Ly CT.F.R. y 59.10(a

The rest-ictions on lobbying and advocacy are for
the most par: a codification of prior adninistrative inter-
pretation. A 1978 memorandum from the HEW Office of Lega.
Counsel indicated that Title X funds could not be used for
advocacy activity designed to promote abortion as a method of
family planning. Memorandum from Carol C. Conrad to Elsie
Sullivan (April 11, 1978). Congressional acquiescence in these
restrictions, despite repeated opportunity to asmend the statute,
can fairly.be construed as an indication that tQE restrictions

are consistent with congressional intent. Lorillard v. Pons, 434

U.S. at 580; United States v. Correll, 389 U.S. at 305-06.

The new :egulations, of course, have a wider
impact because of the new (and unwarranted) definition of "Title
X Project Funds." The new regulations prohibit the use of
non-federal funds for lobbying as well &s federgl funds, and also
prohibit membership in or support of any organization which
engages in lobbying. While this extension is not so radical a
change as to watrant a conclusion that the new regulations
violaté the intent of Congress, the constitutional implications

are serious, as discussed infra.

- 13 -
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Pnysical and Financial Separation
A
L Cor R. ¥ Dv.y

The prograxm :integrily regulations promulgatea bv
HHS require that a Title X zractee be physically separated from
any program cthat perfor:s activities prohibited under the
statute. 42 C.F.R. § 59.9 (1988). There is no indication in
section 1008 that Congress :ntended to restrict the types of
projects with which a Title X recipient could associate, or to
place limitations on the ysical proximity or the sharing of
personnel between Title “ prcjects and unrelated pfograms which
may provide abortion services. The statute merely testricts some
uses of appropriated funds.

The legislative history of Title X offers per-
suasive evidence that cthe program integrity regulations run
contrary to congressional i1ntent undezlying section 1008. The
original Conference Report on Title X stated that the abortion
prohibition was "not intended to interfere with or lLimit pro-
grams” supported with other than Title X funds. H.R. Conf. Rep.
No. 1667, 81lstc Ceng.. 24 Sess. (1970), recrinted in 1970 U.S.
Code Cong. & Admin. News 5082. Furthermore, cthe Report of che
Senate Labor and Public Welfare Committee for the 1575 reauthor-
ization of Title X provided:

The Committee encourages the use of funds otherwise
authorized by this bitl for the provision of family
planning services, not only in specialty clinics, but,

where such facilities do not exist or are impractical,
in entities devotea to comprehensive health care for

<16 -
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lov-1ncome famiiies....!1jt 1S essential that there be
close coordinat:on anc, whenever possible, i1ntegration
of family plarning services into all general health
cate programs.

S. Rep. No. 63, 94th Cong.. !st Sess. 65-66 (1975), reprinted in

1975 U.S. Code Cong. & Acrin. Mews 528.
The conterporaneous and continuous agency inter-
™~
pretation was consistent with this view.2 1Inoeed, the statute

itself mandates a state plan for a 'coordinated and comprehensive

program of family plannming services™ as a prerequisite to any
Title X grant. 42 U.S.C. § 300a(a) (1982) (emphasis added). The
tequitement of physical separation runs contrary to this congres-
sional emphasis on coordinatec and 1integrated health carce
services.

Defendant argues that the validity of the program
integrity tregulations 1s not presently ripe for review. The
regulations ‘require that the Secretacy make an individual
determination of program integrity for eac> zrant recipient. They
require physical and financial separaticn, and articulate a
nunter of factors upon <hich the Secretary may rely in making his

2

The agency position, .nti! tnese regulations were promulgated,
was that as long as fenos ~ere kept sepatate, physical separation
was unnecessary. In ly/!, the Office of General Counsel of tne
Department of Healtn. €ducation and Welfare indicated in an
opinion letter that uncer tost circumstances, a hospital pro-
viding abortions for {am..y planning purposes would be qualified
to receive Title X funss ior the vperation of a separate family
planning clinic, as lorg 4s turos were kept separate. Memorandum
from Joel M. Mangel to Louis M. Hellman at 3 (April 20, 197i).

Q !
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decision. Defendant arzues tnaz unt:l the regulac:ons are
construed and appl:ied, the zceszion of their validity snouvld ot
pe decided.

The Supreve Court has articulated a tipeness test
that directs courts to evaiuate two criteria: ‘"the fitness of
the issues for judicial cecision and the hardship to the parties

of wirhholding court cons:ceration.” Abbott Laboractories v.

Gardner, 387 U.S. 136, 1«9 (1957). The approp®lateness of an
issue for judicial review depends upon a number of factors,
including whether the agency action is final, whether che issue
presented requires add:itional factual development, and whether
furcher adpinistrative action is needed to clarify the agency's
position. Action All:ance of Senior Citizens v. Heckler, 786

F.2d 931, 940 (D.C. Cir. iy86).

Defendant argues chat tnis part of che regulations
will be applied on a case-by-case basis, and, therefore, that i:
is premature to adjud:care its validity. 1 see no need co
litigate each instance separately. These are the defendant's
regulations and it is reasonable to assume that he will do what
he says he will do, which 1s to requize physical separation. This
clearly runs counter to congressional poiicy favoring cooraina-
tion and integration >t health care programs. [t will bhe

enjoined,

- 16 -
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fnrtion of "Title X Project Funds”

d. ol
F.R. § ov.¢

o

e

i,

The proposed regulat:ons define "Ti{tle X project
funds" to include "all funds allocated to the Title X program,
including, but not limited co grant funds, grant-telated 1ncome
or matching funds." The effect is to put the use of matching
funds and the income f:zom fee paying clients uader the save
testriccions as funds appropriated by Congress. There 1s no
basis for this definition in the statute and no legislative or
administrative history to support it. 1 assume that this
beginning exercise in polizical redefinition ("think-speak” in
Orwellian terms) was cesigned to preempt the constitutional
argument to be discussed hereinafter. In @y opinion, it 1is
unwarranted. The legislative concern was with the use of publicz

money.

C. Constitutional Considerations

Plaintiffs challenge zhe new regulations on First and Fiftn
Amendment grounds. Because the limitations on counseling and
trefercal and the limitations on lobbying and advocacy require
different constitutional analyses, | will address each sepa-

rately.

- 17 -
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1. Counseling and Referral

Under the new regulations, a Title X project may not
provide abortion counseling or referral. 42 C.F.R. §
59.8(a)(1)-(3) (1988). It may not counsel with respect :o
sborcion as a method of {arily planning when it provides con-
traceptive information. 42 C.F.R. § 59.8(a)(41&(1988)f Any
project which conducts any of these activities is ineligible for
a Ticle X grant. 42 C.F.R. § 59.7 (1988). If an orgenization
conducts these activities in a separate program, the Title X
project must be physically and financially separate from the
prohibited sctivities. 42 C.F.R. § 59.9 (1988).

The restriction on abortion counseling and referca!l

extends to an entire Title X "project,” and to all Title X
“project funds,” as redefined by the reguiations. As a resulc,
even 3 project which uses non-federal funds, efther matching
funds or privace funds. to provige abortion counseling or
teferral, is made inelizible to receive a Ticle X grant.
Plaintiffs argue that these restrictions violate t-e
First Amendment cto the United Scate Constitution. Abortion

referral and abortion counseling are constitutionally protected

speech under the First Arendment. Bigelow v. Virginia, 421 U.S.

809 (1975). nDenying an otne:rwise eligible organization a grant
because it provides abort.on counseling or referral, even with

non-federal funds, constitutes an impermissible penalty for the

- 18 -
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exer¢ise 9f a constitutinnally prarecred righr  The gouornmont

may not peralize an individuai for exercising his or ber First
Amendment rights, even if the penalty is the denial of a govern-
ment benefit:

[Elven though a person has no "right" to a valuable
governmental benefit and even though the government may
deny him the benefit for a number of reasons, there are
some reasons upon which the government may nq% rely. It
may not deny a benefit to a person on 2 bdsis that
infringes his constitutionally protected interests -~
especially, his interest in freedom of speech.

Perry v. Sindermann, 40f U.S. 593, 597 (1972).

The government argues that it may constitutionally choose
not to subsidize certain activities. In Maher v. Roe, 432 U.S.

464 (1977), and in Harris v. McRae, 448 U,S, 297 (1980), rhe

Supreme Court was presented with challenges to Medicaid systems
that did not subsidize abortion. The Court held that the state
may make a value judgment favoring childbirth over abortion, and
may implement that value judgment by the allocation of public
funds. 1In essence, the Court said the government had no obliga-
tion to subsidize abortion, or to subsidize abortion and child-
birth equally. 1In both cases, however, the Court acknowledged
the difference between a refusal to subsidize and a penalty. The
Gonrtr nnted that refusing all Medicaid benefits to a woman

because she had an abortion, although the practice might "promote
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childbirth,” would be an .cpermissible penalty for zhe exercise
of a constituti0nally protected right. Harrtis y. McRae, 448 U.S.
at 317, n.19; Maher v. Roe, 432 U.S. at 474-475, n.8.

The defendant .rgues that the HHS regulationa are
permissible under Maher and Harris because they merely reflect
the government's legitimate decision not to subsidize certain
activities. The defendant iznores, however, the crucial dif-
ference between a failure to subsidize and a pen2lcy {nr the
exercise of constitutional rights. The HHS regulations go beyond
a mere refusal to subsidize. Under the new regulations, a Title
X project could be denied a grant for which it would otherwise be
eligible, solely because 1ts non-federaliy funded activities
include abortion referral and counseling. As a rtesult, cthe
regulations constitute an unconstitutional penalty for the

exercise of First Amendment rights. See Reproductive Health

Services v. Webster, 662 F. Supp. 407, 427-28 (W.D. o. 1657)

(invalidating as unconstitutional provisions which prohibit the
expenditure of public funds. actions of public enployees, or use
of public facilities, for the purpose ot, inter alia, counseling

4 woman to have an abortion): Planned Parenthood v. State of

Acrizona, 537 F. Supp. 90 /D. Acriz. 1962) (i1nvalidating as

unconstitutional a bit! whigh prohibited state money from being

glven to agencies which sffe: abortion counseling or referral),
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rev'd and remanded, 718 F.2d 938 (9th C:cr. 1983), aff'd after

remand, 789 F.2d 1348 (9th Cir. 1986), aff'd sub nom. Babbit: v,
Planned Parenthood, _ _ L.S. _ , 107 S.Ct. 391 (1986).

Furthermore, the restriction on speech imposed by che
defendant's regulations 1s content-based. These regulations,
individuully and as a whole, have the purpose and effect of
severely limiting speect by Title X recipientsQBn one topic:
abortion as a method of family planning. Such a content-based
distinction violates the First Amendment: "[A]bove all else, the
First Amendment means thal governZenC has no power to restrict
expression because of 1ts message, 1ts ideas. its subject matcer,
ot its content." Police Department of Cnicago v. Moslay, 408

U.s. 92, 95 (1972).

The new regulat:ons cannot withstand the "critical
scrutiny" demanded by accepted First Amendment and equal pro-

tection principles. Farst National Bank of Boston v. Bellott!.

435 U.S., 7565, 786-87 (1374). The government has not suggested a
compelling governmental interest that would justify the content-
based distinction., 1I1{ a regulation is narrowly taflored to
achieve 8 compelling governmental interest. incidental restric-

tions on speech will on occasion be tolerated. United States v.

O'Brien, 391 U.S. 367, 377 (1968). 1In this case, however, the

regulations are specif.cilly designed to suppress speech, and
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particulacly Cirected at the scppression of one viewpaint. 4As a
tesult they run ditectly :°nizacy to the dictates of the Fiss¢
Amendrent .

In 1ts sttennt 7o impieuent a healtn care policy which
promotes childbirth, tre :efendant has devised a system whicn
rests in large part on keeping Title X clients in ignorance.
The First Amendment emoodies a different philo.ophys

There is, of course. an alternative o chis highly
paternalistic approach. That alternative 8 to assume
that this information 1s not in itsnif haroful, that
people wjll fercex»e the:r own best interests if only
they are well enough i1nformed, and that the best means
to that end 1s to open the channels of tsmmunication
tather than to close thex.
Vicginia Pharmacy Boa:d v. Virginia C nsu-er Council, 425 (.S,

748, 770 (1976).

2. Lobbving and Advocacy

The prohibitions 1a «2 C.F.R. § 59.10 on activizies
that encourage. promote. or agvocate abortion clearly .mplicate
the First Amendment. Evea the Sectetary concedes, in his brief
on this motion, that lobbying and other advocacy activicies are
at the "core" of the First Arendrent. while the constitutional
vnderpinning for tie right :o have an abortion {s relatively
abstruse, see Roc v. Wade, 116 U.S. 113 (1973), and cemains the
subject of learned discourse. the tight to talk sbout abortion is

firmly and expressly 2.aranleed. Priot to Roe v. Wade, some

.22 -
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states pernitted aboctions ang some did not. The ciscussions that
led to these legislative pol:icies were clearly protected by the
Fitst Amendment, and sucn discussions cemain 50 today.

The new regulations reflect more than a mere refusal to
subsidize protected First Amendment activity. The regulations
tefuse funding to any organization that engages 1i1n agbortion-

‘ telated advocacy, even 1f non-federat funds, sUch as matching
grants or private funds, are used. 1In addition, an organization
that supports lobbying or other sdvocacy activity with funds
wholly separate from its Title X grants must physically separace
this activicy from its Title X project.

The government argues that Zhe regulations are con-
stitutional unde: the holding of the Supreme Court in Regan v.

Taxation with Representation, 461 U.3. 540 (1383). 1In that case.

the Court upheld a statute which denied the righ” to obtain tax
deductible conttibutions to organizations that engage ia sub-
stantial lobbying. The Court held that Congress has a8 tight to
refuse to pay for lobbying out of public money, 1t poinCed out
that an organization which engaged 1n iobdying was not penalized.
because it could locate all of .ts non-iobbying activity in a
Separate corporate structure. The separate, non-lobbyingz
corporation could then tece:ve tax deductible contributions, The

Court also held that the lobbying testriction d1d not violate the

.23 -
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equal protection component of the F.{th Amendmeri, even tnough
veterans' associations were allowed by statute te engage .o
substantial loébylng activity while receiv:ing tax deguctible
conttibutions.

Applying the same reasoning to this case, the govern-
nent says that it may constitutionally choose nog\to subsidize
lobbying. 1t argues chat because family planning projects ca
place their lobbying asctivities in a separate organizational
structute, the regulations restricting lobbying are constitu-
tional. This argument i{s unpersuvasive for two reasons. Firstc,
the regulations impose an addizional requirement of physical
separation which, however it would ultimately be implemented by
the Secretary, is unduly burdensome and not narrowly tailored to
neet the government's goal of not subsidizing advocacy activity.

See Regan v. Taxation with Representation, 461 U.S. at 55

(Blackeun, J., concurring) (emphasizing that the [.R.S. required

only separate incorporation and separate record-keeping, anc
questioning whether more surdensome requirements would be consti-
tutional).

Hore fmportantly. this case {s distinguishable because
the lobbying restriction in the HHS regulations {s content-based.

The Supreme Court in Taxation with Representation specifically

sald: “The case would be different if Congtess were to dis-

criminate {nvidiously in 1ts subsidies in such s way as to 'aisn
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at the suppression of C« gerous 1ceass.’ ' Regan v. Taxation <ith
Representation. 461 C.5. at 54%. 1t upheld the classification

nepresentacion
only because 1t founc “no :ind1cation tnat the srtatule was
intended to Suppriass any ".Zeas or any demonstration that i1t has
had that effect.” 1d.

The advocacy reszrzicttions in the HHS regulations are
clearly designed to suporess a certain idea: they*restrict only
advocacy that promotes abortion as s method of family planning.
As discussed previously. such 8 content-based distinction
violates the First Amendnent. Because the restrictions are not
narcowly tailored to serve any legitimate governmental interest,
they violate both the First Arendrment and the equal protection

cooponent of the Fifth Amendrent to the United States Consti-

tution,

3. {mpact on the Right of Privacy

While the relationship of tnese regulations to the
libercy interest protected Sy the Fifth and Ninth Amendments is
more attenuated than to the first Amendment, {t is still sig-
nificent, The right 2o elec: an abortion in the flcrst trimestes
is constitucionally protected {rom unuuly burdensome governmental
interference. Roe v. Wace. %10 U.3. at 163;: HMaher v. Roe, 432
U.S. at 473+74 (1977). 1n 2y opinion. a3 governmentally imposea

block on the flow of neutral infornation bearing on abortion is

.25 -
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an ioipecrcissible burcea on the presentiy recognized cights oi a
pregnant client ot a T.tie \ climic. An exanple of such an
impropes burden {s the proh:ibition against non-directive re-
ferrals to health prov:ders who offer abortion ¢.unseling or
services.
D. Conclusion =

If tl.ese regulations were to be cunsidered solely oa the
basis of congruence with legislative intent, or solely on the
basis of constitutional violation, some attempt at severance
aight be {n order. as the foregoing discussfon establishes.
however, there {s vety .ittle 1n these ceguiations which does not
offend one standard cc the cther. Severance would save prac-
tically nothing. The attempt would de inappropriate. See Thora-

butgh v. American College of Obstetricians & Gynecologists. &%

U.S. 7647, 764 (1986) {"The radical dissection necessary for ¢n.s
would leave little rescxblance to that {ntended..."). The
regulations promulgated on February 2, 1988 by the Department of
Health and Human Services pursuant to Title X of the Public
Health Service Act 35 a wholc violate both congressionsl intert
and rights protected by tne Constitut:orn. A final decree shal.

enter enjoining their eriocrcerent.

-2 -
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1 have the authority to enjoin the defendant from :mple-
menting the regulations azainsc any of cthe plaintiifs in zhis

action. See Califano v. Yarasaki, 442 U.S. 682, 7U2 (1978)

(Scope of injunctive teiief includes that which is necessary to
afford relief to ali corplaining parties). This court has
national jurisdiction 1n federal question cases. Omni Capital
incernational v. Rudoloh Wolff & Co.. Led., 56 O%S.L.W. 4031

(December 8, 1987). Two plaintiffs in chis .ccion, the Nacional
Family Planning and Reproductive Health Association ("NFPRHA"™)
and the American Public liealth Association (“APHA"), are national
organizations suing 1n their representative capacities. NFPRH
tepresents nearly 75% of Title X recipients and 285 subgrantees
across the country., The Massachusetts Attorney General appears
for all Title X recipients in Massachusetts. Because the standing
of these plaintif's to saue in theiv tepresentative capacity has
not been challenged, they may properly assect tne rights of cheir

constituents. See Hunt v. Washington Apple Advertising Com-

mission, 432 U.S. 333. 3.3 (13%°7) (setting forch standards_for
determining an association’s standing to sue in its represen~

tative capacity): Plannes Parenthcod Federation v. Schweiker, 559

F. Supp., 658, 664 (D. C.< ) (conciuding NFPRHA has s.anding to
sue as a representative ! 2 class of member affiliate family

planning clinic ), 3ff‘'d. 12 7.24 650 (V.C. Cir. 1983).

- 27 -
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The Secrectary is therefore enjoined from implecenting tne
tegulations promulgates on February 2, 1988 pursuant to Title X
of the Public Health Service Act, as against any of the plain-
tiffs in chis action or any of the entities they represent,
wherever situated.3 1 assume thac the Secretary, as a tespon-
sible public official, will apply this judicial determination
evenhandedly to all similariy situated entities in the Uniced
States. See Feld v. Berger, 424 F. Supp. 1356, 1363 (S.D. N.Y.
1976). Accord Vulcar Society of the New York City Fire Depart-

ment, Inc. v. Civil Service Commission, 490 F.2d 387, 399 (2d

Cir. 1973); Stanton v. Board of Education, 591 F. Supp. 190, 195
(N.D. N.Y. 1984).

A final decree shall issue focthwith.

— e

3

If the plaintiffs wish to amplify this order by submicting a list
of the agencies they represent, | will amend the final decree by
appending that list.
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July 29, 1988

Rep. Henry Waxman

U. S. House of Representatives
Comnmittee on Energy and Commerce
Subcommittee on Health and Environment
2415 Rayburn HOB

Washington, DC 20515

Re: Title X Demonstration Grant to Strafford County Pre-
natal and Farily Planning Program .

Dear Rep. Waxman,

It has recently come to my attention that the subcomnittee
which you chair received testimony during its hearings on
reauthorization of the Title X family planning program from Ms.
Joanne Gaspar, a former official of the Department of Health and
Human Services, to the effect that the Strafford County (N.H.)
Family Planning Program misused a Title X demonstration grant
for the preparation of a sexuvality education curriculum. I
understand that a copy of the curriculum, Mutual Caring, Mutual
Sharing, was also made part of the record as an "example" of
misuse of funds.

Because that testimony and the curriculum itself are part of
the record of your hearings, and because the family planning
program, which I represent, had no opportunity to respond to
those charges at the hearings, I request that this letter, with
its enclosures, also be made part of the record.

The charge of misuse of funds made against my client is
baseless. Subsequent to Ms. Gaspar's testimony, we submitted to
DHHS, at its request, a 93-page statement plus exhibits,
outlining the manner in which the Mutual Caring, Mutual Sharing
curriculur was prepared. This narrative describes the process by
which the themes of the curriculum were developed, including the
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Rep. Henry waxman Page 2
July 29, 1988 ’

theme of undercutting stereotyped gender role pressures and the
fear of being labeled homosexual. It makes clear that the level
of community input required by federal regulations for the -
development of curricular materials funded under Title X was
greatly exceeded by the grantee in this case; and in fact the
themes which later became controversial were brought to the
attention of the project directors by members of the very
community for which the materials were developed.

The sexuality education curriculum developed by my client
during the course of the New Directicns. for Young Men (NDFYM)
Project was the product of intensive community consultation and
feedback from the beginning of the initial contract term. The
ideas which have bLeon made the subject of so much recent
controversy arose out of consultation with members of this
community and were systematically approved, indeed applauded, by
state officials themselves. One c¢f these ideas is recognition of
the correlation between extreme gender role pressures (including
"homophobia,” the fear of being labeled homosexual) and
contraceptive irresponsibility in adolescent males.

During the first year of the grant the Project Director
conducted. primary and secondary research on the underlying causes
of male sexual irresponsibility. Extensive consultation with
professional educators, psychologists and other experts in
adolescent reproductive health issues informed these research
efforts. During these consultations, NDFYM Project staff were
told, repeatedly and by a cross-section ot those consulted, that
intense gender role pressures experienced ny adolescent males
were cne major cause of sexual irresponsib:lity, i.e. that fear
of being perceived as not "macho" or as unable to "get a girl
pregnant® was an enormous pressure which cperated on young males
to promote irresponsible sexual and contraceptive behavior.
Further, Project staff were told, repeatedly and by a number of
independent sources, that one of the clearest symptoms of this
fundarental problem was the terror felt by young males at the
possibility of being labeled gay. A dramatic example of this
correlation occurred in the Project's first year, when one
teenage father told the Project Director, "at least [fatherhood
means] we're not gay."

Thus, from the community of professionals for whom the
curriculum was intended, NDFYM Project staff received the message
that a sexuality education program grappling with homophobia, and
with the extreme social pressures it represents, would be a
highly effective strategy for seeking to defuse the pressure to
demonstrate "machismo® through reproduction. As a consequence,
it was hoped, participants in such a program would become more
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Rep. Henry Waxman Page 3
July 29, 1988 .

responsible for their sexual behavior and more involved in
averting unwanted consequences of sexual activity such as
pregnancy.

The initial research phase of Project was followed by
further consultation, testing and validation of the central
premise which led to development of the curriculum: that
effective ‘ntervention to modify patterns of sexual
irresponsibility by teenage males must address the crippling
gender role pressures experienced by these young men.
Confronting the issue of homophobia was one, but only one, aspect
of the proposed approach. It was an aspect, however, which was
never hidden from the hundreds of persons who were part of the
community input and review process. 1Indeed, the innovative
nature of this approach led to repeated presentations by the
Project Director to a wide spectrum of audiences, including
professional conferences, high school teachers and students,
parents, mental health and reproductive health care workers, and
state and federal health department officials. Without
exception, the approach taken by the Project to contraceptive
irresponsibility and to homophobia was extremely well received.
Commendation followed commendation, providing repeated community
validation for utilization of this approach.

In the last phase of the grant period, after the curriculum
was drafted, it was pilot tested in a two-part process. Adult
trainers were recruited to lead discussions and be trained by the
Project Director. Then, pilot sessions were run for local
teenagers who, with parental comsent, participated in a course
taught by trained educators in accordance with the curriculun
(the curriculum was written for the trainers and not the
students; students themselves did not receive copies). State
health department officials also reviewed the curriculum at this
stage, and sat in on triining and pilot sessions. Feedback from
participants as well as sate officials was overwhelningly
positive. There were no objections from the participants or
their parente 2g +n the now disputed parte nf the curricnlum,
(See attached letter.)

In light of the extensive research and community and
professional consultation which preceded the development of the
curriculua, and the validating process of pilot testing the
curriculum, it is no surprise that state officials, in
consultation with a state-appointed community advisory committee
of its own, nominated the NDFYM Project for the National Health
Promotion Award administered by the United States Department of
Health and Human Services. (See attached letter.)

In sum, during the three-year life of the Prcject, hundreds
f persons were contacted for the purpose of drawing on their

expertise and experience. The federal regulations requiring
community input were more than adequately complied with, and the

c

ontent of the curriculum reflects the consensus of opinion in

the professional literature on sexuality.

319 .

We appreciate the opportunity to respond to these
llegations.

Yours truly,

Lo Bty

Nan D. Hunter

s
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STATE OF NEW HAMPSHIRE
DEPARTMENT OF HEALTH AND HUMAN SERVICES
DIVISION OF. PUBLIC HEALTH SERVICES

®. “ary Mongan
l.enissioner

92 41 T. Wallace. Jr /M.D, MP.H.
Somiar
. desenof Public Health Scrvices
H a
| Tos 1y & Welfare Bldg. January 15, 1988
§ tazen Dnive
waesed. NH 033016527
' KNBL~ 4551

Ruth Adad

NH Bureau of Haternal
& Child Health

6 Hazen Orive
Concord, NY

Dear Ruth:

I am pleased to inforn you that the New Directions for Young Hen Progrsa has
been selected by the New Hampshire Review Committee as one of the five
community health promotion programs which the Oivision of Pudblic Health
Services is nominating for the national competition to recognize exemplary
local programs. -

All nominees will receive a certificate of merit from the Secretary of Health
and  Human Services. Additionally, al! applications nominated from
participating States will be reviewed by national consultants for the
Outstanding Achievement Award category. State nominations are not ranked so
that all submissions are reviewed independently on their merit against all
other appliications. .

Our congratulations to you and your associates for providing a valuable health
promotion program {n your community. We are proud to have your application
represent New Hampshire in the national competition.

As soon as we are informed of the outcome of the competition, we will contact

you.
Sincerely,
. W, 1t d
Willfam T. Wallagé. Jr. P M.D., H.P.H.
Ofrector
Oivision of Public Health Services
WIW/pc ) N
3235m Lo ——
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STATE OF NEW HAMPSHIRE,
DEPARTMENT OF HEALTH AND HUMAN SERVICES
DIVISION OF PUBLIC HEALTH SERVICES

% Mary Mangtn
~nngsionee

€ dom T, Wallwee. Jr , MD M PH.
tevinr . . :
secnon of Public Health Services Januacy 5, 1987

S aith & Welfare Bidg.
¢ tuen Drive

»cord, NH 033016527
% W 271

4540

Chuck Rhoades, Dicector
The Clinic

P.0. Box /9L

SO Chestnut Stceet
Dover, NH 03320

Dear Chuck,

Thanks for focwacding us copies of the Mutusl Cacing, Mutusl Shacing
Curriculum, You and Coppecr deserve & lot of credit for the nuturing and
commitment you put into the development of MC, MS.

I'm suce with the contacts You have slready made and the Center foc Health
Tcaining's proposed cesource guide on male involvement matecrials, the
cucciculum will be well received.

Take cace.

Sincerely,
’
Luh

Ruth Abad
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