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ALL-TERRAIN VEHICLES

TUESDAY, MAY 12, 1987

HoUSE oF REPRESENTATIVES, COMMITTEE oN ENERGY AND
CoMMEFRCE, SUBCOMMITTEE oN COMMERCE, CONSUMER
ProTECTION, AND COMPETITIVENESS,

Washington, DC.

The subcommittee met, pursuant to notice, at 9:32 a.m., Hon.
James J. Florio (chairman) presiding.

Mr. Frorio. Ladies and gentlemen, two of the members are on
their way. We will wait just a few more minutes and commence at
that time.

I would like to welcome all in attendance to the first of what will
be a series of hearings involving our responsibility as a subcommit-
tee to reauthorize the Consumer Product Safety Commission.

As many of you know, this is a subject that is new to this sub-
committee, andy we are looking forward to evaluating the perform-
ance of the commission in the hopes that in the reauthorization we
will be able to review and perhaps make improvements if it is de-
termined that that is necessery in the functioning of the commis-
sion.

Today the subcommittee will examine the question of the safety
of all-terrain vehicles and efforts that have been suggested to pro-
tect consumers who purchase them. As I said, this will be part of
our ability to or our inclination to review the entire operation of
the Consumer Product Safety Commission.

Unfortunately, with regard to ATV’s, the statistics appear to
speak for themselves, and they appear to imply that something is
amiss in the regulatory system that is designed to review the safety
of this particular product.

According to the Consumer Product Safety Commission, there

ave been thousands—tens of thousands—of injuries treated in
hospital emergency rooms, and hundreds of reported deaths from
ATV’s, almost 700 deaths in the last 5 years. Children are particu-
larly vulnerable, as almost half of the deaths and injuries 1nvolve
children under the age of 16.

According to the industry’s own statement, just over 1 percent of
the riders are injured in a year’s time. I can’t help but note that if
this same percentage of injuries and deaths occurred in the oper-
ation of Amtrak, there would be a sense of outrage, the need to ad-
dress that industry's perfor..1ance.

The Consumer Product Szf:iy Commission, after several years of
study, has finally taken action. It has proposed to go to court to
require ATV manufacturers to offer recalls at the consumer’s
option for certain types of ATV’s. It seeks to require free training
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for ATV purchasers, and it has asked the Justice Department to
take the case to court, but as of yet, as I understand it, the Justice
Department has not responded.

This is particulsrly disconcerting inasmuch as the statute ap-
pears to contemplace a 45-day response period when the initiation
of an action as an imminent hazard case is proposed.

The matter was formally referred to the Justice Department on
or about February 1. It is now some 90 days later, and it is our un-
derstanding that actual injuries and even deaths may have oc-
curred in the period of time when we have had some request for
action, and no action has been forthcoming.

I have just received a letter from Congressman Doug Barnard,
chairman of the Commerce, Consumer and IMonetary Affairs Sub-
committee of the Government Operations Committee. Congressman
Barnard’s subcommittee conducted an extensive examination of the
safety of ATV’s, and recommended that three-wheeled ATV’s be re-
calied. The Congressman is extremely concerned by the unex-
plained delays a. the Justice Department, and without objection, I
would like to insert his letter into the record at this point.

[The letter referred to follows:]
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N

Hon. James J Florio, Chairman

Sub ittee on C ce, Consumer Protection
and Competitiveness

H2-151 HOB Annex 2

Washington, DC 20515

Dear Jim:

L am gratified to know that your Commerce, Consumer Protection and Competitiveness
Subcommittee of the House Energy and Commerce Committee will hold a hearing on
May 12, 1987, congerning the risks arising from the use of All-Terrain Vehicles (ATV's)
and the Consumer Product Safety Commission's (CPSC) oversight of this problem.

As you know, the Commerce, Consumer, and Monetary Affairs Subcommittee, which
1 chair, has held hearings, and has issued a report on the CPSC's response to the hazards
of Ali-Terrain Vehicles. A copy of the subcommittee's report, entitled "Consumer Product
Safety Commission's Hesponse to Hazards of Three-Wheel All-Terrain Vehicles [ATV'SL"
adopted by the Government Operations Committee on July 16, 1986, is enclosed. 1 request
that a copy of this letter and the Committee's report be made a part of the record of
your hearings\y

The report found that "the use of ATV'S presents both an unreasonadle and imminent
risk of death and serious injury requiring immediate enforcement action by thc Consumer
Product Safety Commission.” The committee report recommended, among other things,
that the CPSC use its powers under Sections 12 of 15 of the Consumer Product Safety Aect
to seek a recall of all threc-wheel ATV'S.

After receiving the report of its own ATV Task Force on September 30, 1986, the
Commission found ATV's to present an "imminent hazard” and voted on December 12, 1986,
to, in effect, seek a recall of ATV's under Section 12 of the Consumer Product Safety
Act. Pursuant to its statute, the Commission decided to ask the Justice Department to
represent it in the case to be brought. [ understand that the matter was formally referred
to the Justice Department on or about February 1, 1987.

Three months has passed since that referral. Although Justice is required tc act
within 45 days, no such decis’on has been made. In the interim, 1 understand that the
Justice Department hasimet with lawyers for the industry and has received briefs from
the manufacturers of ATV's. | have separately inquired, by letter dated May 6, 1987, to
Attorney General Edwin Meese, as to whether these interventions have slowed down
Justice's decision process and to when we can expect a decision. A copy of my letter to
the Attorney General is attached.
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1 trust that the Justice Department will follow the recommendation of the Government
Operations Comnittee and the CPSC and bring an action without further delay to stop
the continuing toll of deaths and injuries from these vehicl It is fonable for
this delay to have occurred, In July 1986 this sub ittee ¢ ded a recall and ban
of all three-wheel ATV's, It took the CPSC until Decembe~ 1986 to come to the same
conclusion. At that time the Commission determined ATY's to present a, "imminent
hazard." Now, five months later, nothing has been done to implement that determination.
In the interim, many deaths and injuries have occurred. It is instructive to note that
when this subcommittee held hearings in May 1985 there were 161 deaths known to the
CPSC. The latest figures show 696 deaths as of March 1987,

In my view, and in the view of a majority of the House Government Operations
Committee and a majority of the members of the CPSC, these vehicles & indeed tepresent
an "imminent hazard.” Attempts to work out & voluntary arrangement with the industry
have proved to be fruitiess. There is no "ix"; there Is no remedy except removal ol
these dangerous items f{rom the market. Under these circumstances, an enforcement action
rust be brought iamediately,

U commend you for holding this hearing and urge you to do whatever you can to
insure that an enforcement action is brought without further delay.

Stncerely,

Doug Barnatd, Jr.
Chairman

Enclosures

DB tjj:b

Vihe report referred to "Consumer Product Safety Cormissfon's response to harards
of three-vheel all-terrain vehfcles (ATV's) House Report 99-678, Unfon Calendar
No, 405 mav be found {n the subcormittee f{les.
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COMMIVTEE ON GOVERNMENT OPERATIONS

RAYRURN HOUSE OFFICE BURDING, AOOM 8-377
WASHINGTON, DC 20813

Maey 6, 1987

Hon, Edwin Meese I
Attorney General of the
United sm'u
Depertment ¢f Justice
Washington, DC 2058y

Dear Mr. Attorney General:

A copy of the subcommittee's report, entitled "Consumer Product Safety Commission's
Response to Hazards of Three-Wheel All-Terrain Vehicles [ATV's]’ adopted by the
Government Operations Coomittee on July 16, 1988, is enclosed.

The repoet found that "the use of ATV's presents both an tnr ble and imminent
risk of death and serious Injury requicing Immediate enforcement getion by the Consumer
Product Safety Commission." " The committee fepoft recommended, among other things,
that the CPSC use Its powers under Sections 12 o 15 of the Consumer Product Safety Act
to seek o recall of all three-wheel ATV's. .

After recelving the report of its own ATV Task Force on Septemver 30, 1988, the
Commission found ATV's to present an *imminent hazard® and voted on Deceaber 12, 1988,

Act.  Pursuant to jts statute, the Commission decided to ask the Justice Department to
represent it [n the case to be brought. I understand that the matter was formally referred
to the Justice Department on or about Pebruary 1, 1987,

Three months hes passed since that referral. Although the statute provides for e
Justice Department decision within 45 days, no such decislon has been made. In the interim,
I tnderstand thet the Justice Department has met with lawyers for the industry and has
received briefs from the manufecturers of ATV's, A3 you know, under normal clircumstances,
thete would be no public knowledgs of the Justice Departaent's consideration of such a
matter, but In this case the fect that Justice was consldering the case became publie
knowiedge. Accordingly, wnder norzal clrcuastances the manufacturers would not be
given an opportunity to present beiefs and to meet with Justice Department officials. In
addition, 1 am Informed that Justice Department ettomeys have attended meetings In
Callfornia with CPSC officlals and industry representstives,
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1 am conoerned about the unconscionable delays sttendant to this matter. In Juy
1996 this subcomaittes tecommended a recall and ben of all three-wheel ATV's, It took
the CPSC watll December 1988 to cowe to the same oconclusion. At that time the
Commlssion deterninad ATV's to present an “imminent hasard™ Now, five months later,
nothing hes been done to jmplement that determination. 3n the interim, many desaths and
injuries have oceurred, It is instruclive to note that when this subcommittee held hearings
8 May 1983 there wers 181 deaths Imown to the CPSC. The latest figures show §9$
deaths 83 of March 1987,

1 am writing to urge that the Justice Department act w'thout further delay to tring
the case tequested by the CPSC. | also would like answers to the 'ollowing pc latar
than May 18, 1901

1. With respect to Justice Department meetings with representatives of ATV
manufgctursrs and the Department's receipt of beiefs from them

8.  Under what specific set of circumstances did the mestings and receipt of delefs
take place? That is, whe requested the meetings and subaission of belefs; and
what was the specific purpose of these meetings and delefs?

b, Pleass set forth the detes and places of each such meeting and identify the
Departuent employess, CPSC representatives snd private secto? persons in
sttendance &t each,

©  Provide copies of all briefs end other written materials submitted by the
manufscturers ¢¢ their representatives.

4. What is the nosal process? Does Justice normally allow meetings and belefs
bofc_:u It decides whether to represeiit another government agency?

2. & What are Justice's Iderations in declding whether to bring this case? Does
it turn on avallable resources, the nature of the case, oc other criteria?

b, When will Justice act in this matter?t Why has it taken 3 long to come to
& declslon?

3. Has any person, other than those associeted with the manufacturers, interceded with
Justice on this case? 1f 30, supply names, coples of letters, dates, persons approached,
ete.

Sincercly,
Barnard, Jr.
Chllirman
Enclosure
DB:tjj:b

)
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Mr. Frorio. There have even been allegations that the Justice
Department is improperly meeting with industry representatives.
The sole issue for the Justice Department to decide is whether it is
going to handle the case for the Consumer Product Safety Commis-
sion; not whether the Consumer Product Safety Commission’s deci-
sion to take sume action is meritorious or not. If Justice is not
goin% to handle it, then we are going to have to see what actions
should be taken in the face of the recommendation by the Con-
sumer Product Safety Commission.

Quite frank'i'{, this puts into question the autonomy and the inde-

ndence of the Consumer Product Safety Commission. If they

ve enforcement authority and they are not with the resources to
enforce their responsibilities and have to therefore depend upon
the whim or the decision of the Justice Department as to whether
enforcement will take place, it may very well be able to be argued
that the whole concept of en independent commission is in a sense
almost a mockery.

It is important also to realize that the Consumer Product Safety
Commission itself, through its task force, has criticized the efforts
of the industry to develop a voluntary safety standard, and has de-
scribed those efforts as wholly inadequate.

The question this subcommittee will be looking at is whether the
commission, as a result of its almost exclusive reliance on volun-
tary standards to the virtual exclusion of regulatory action that
the Commission would take, and as a result of significant budget
cuts that the Commission has experienced over the last number of
years, whether the Commission has implicitly encouraged indust
or at best tolerated industry’s inevitably coming forward wit
wholly inadequate standards. That is to say if the operation entails
all carrots and no sticks, isn't it inevitable that we are not going to
ge(ti y)igorous enorcement, even in the context of voluntary stand-
ards?

Yuture hearings of this subcommittee will look into other aspects
of the Commission's performance. We are specifically going to be
having a hearing on the Bic performance evaluation, wud we will
be hal\;ing hearings into other aspects of the Commission’s record
as well.

I suppose—and I will conclude on this point—that we are going
to be looking into one particular suggestion that came from a
media person who spent some time looking into the agency in some
depth, who has suggested that the agency has become the biggest
wimp agency in the Government.

Now that might be harsh; it might be inappropriate, but ! think
there is a substantial body of people who have developed who feel
that the agency, for whatever reasons—it may very well be re-
sources, it ma{ be predisposition in terms of an ideological commit-
ment to have less activism than some would require —but for what-
ever reason, there's question that the mandate of the agency has
not been fulfilled. And I am looking forward to a series of hearings.
We are looking forward to the cooperation of the Commission to
this point. The commissioners and the staff have been extremely
cooperative in providing to us information that we need in prepara-
tion for our series of hearings, and I am hopeful that we will be
able to in a cooperative way make the legislative modifications, if

12
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necessz;\rsaf y, to ensure that products put into the stream of commerce
are safe.

This committee’s major mandate, as I see it, is to deal with ques-
tions about competitiveness of our economy. Certainly one aspect of
competitiveness is product quality and product safety and, there-
fore, the cluster of issues that this committee has—insurance, prod-
ncet liability, consumer product safety matters, consumer protection
in general—all revolve around the concept of product quality and
product safety. So I am hopefui that we will be in a position to
make a contribution to the greater competitiveness of our economy,
a}rlld that this Commission can play a role in ensuring that that i~
the case.

I would like at this point to recognize the gentleman from Cali-
fornia, the distinguished ranking Minority member, Mr. Danne-
meyer.

Mr. DANNEMEYER. Thank you, Mr. Chairman. I appreciate your
having arranged for this hearing today. A constituent of mine has
a casual interest in the subject. U.S. Suzuki happens to be located
in the 39th Congressional District in Southern California, and
rumor has it that they manufacture some of these ATV’s, so I sus-
pect they have a casual interest in what we are about.

I have a statement which I will put in the record. I don’t intend
to read it all, but one of the things that has puzzled me about the
action of Consumer Product Safety Commission is the decision—or
rather the recommendation they made to the Justice Department
about setting up a refund program. I am interested in the evidence
to be forthcoming in this fnearing as to whether or not that action
was justified, and the reason I make that statement is that injuries
per 1000 vehicles in use, adjusted for exposure, show the following:

ATV’s, 4.5 injuries per thousand vehicles in use.

Mini-trail bikes, 7.9 to 11.9 injuries per thousand vchicles in use.

Snowmobiles, 8.5 to 12.7 injuries per thousand vehiclex in use.

Now if public policy dictates that in light of the injur:’ record of
ATV that we set up a refund program for them, then maybe the
questiun ~ ‘ses whether we should ask the manufacturers of mini-
trail bikes to set up a i1efund program for them, and snowmobiles,
because they have higuer injury rates. ‘

I don’t know what the injury rate is on surfhoardz being used by
the young men and women off the Southern California coast, but 1
am awere that occasionally injuries occur with those uses, and per-
haps it would be appropriate for us to consider asking the manufac-
turers of those surfboards to set up refunds if their injury rote is in
excess of what it is for ATV’s.

In any event, I look forward to the witnesses testif{‘ing this
morning, and thank you for the opportunity of making this state-
ment, Mr. Chairman.

[The opening statement of Hon. William Dannemeyer follows:]

OPENING STATEMENT OF HON. WiLLiaM E. DANNEMEYER

Mr. Chairman, you are to be commended for scheduling this important hearing on
the safety of All-Terrain Vehicles .ATV’s). I am looking forward to hearing today’s
testimony which 1 hope will present a balanced view of the complicated igsue of
ATV safety. I have a strong interest in a balanced hearing not only because one of
the manufacturers of ATV’s, U.S. Suzuki, is headquartered in my Congressional Dis-
trict but because many consumers five in Southern California and use these vehicles

ERIC
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on the beaches and in the desert. I note, with interest, tha. the industry and local
dealer representative, as well as a representative from a national ATV user group
are not scheduled to testify unt:i the end of today’s hearing. I would hope that the
Chairmar. would commit himself to holding an additional hearing on this issue to-
morrow should we run out of time to hear this important testimony today.

While we are to hear testimony on the safety of All-Terrain Vehicles today, there
is another issue which must be addressed. The issue is the decision-making process
of the Consumer Product Safety Commission (CPSC). The CPSC’s commission struc-
ture has lead to: confusion by the industry as to what voluntary standards are de-
sired by the CPSC; uncertainty as to the future of CPSC policy; CPSC recommenda-
tions not supported by its own reports; and the Commissioners preventing staff from
doing important research, While the Commissioners will be able to respond to many
of these important questions, I would hope that this issue will be addressed more
fully during the upcoming reauthorization of the Consumer Product Safety Act.

All-Terrain Vehicles were first introduce: m 1970. There are now about 2.5 mil-
lion ATV’s in use in the United States 6.75 million riders. During the early
1980’s, as ATV’s became very po(imlar, + .e was an increase in injuries and deaths
associated with them. This trend of in.reased accidents accompanying a rapid rise
in sales is typical of recreational products generally. Traditionaily and logically,
when a new product is introduced, accidents involving its use tend to be more fre-
quent because operating experience is limited. But as time passes, the novelty wears
off, the use of safety equipment increases, and various improvements are made, acci-
dent rates tend to decline. Certainly, that has been the case with automobiles, and
the same holds true for skateboards as well. For instance, skateboard injuries rose
from 4,000 in 1974 to 150,000 in 1977, only to decline to 38,000 in 1985. By compari-
son, ATV injuries have risen from 9,500 to 85,000 in their first 4 years of use and
have now leveled off below the projected level. Only time will tell whether accidents
will start to decline in the near future, as some have predicted. Since it is unavoid-
able that there is some risk of injury with motion related products (bicycles, ice and
roller skates, skateboards, et ., .), the question that we face today is whether ATV
injuries are being caused by an inherent design defect or rider misuse.

The appropriate solution for a design defect is a ban, recall or refund of the haz-
ardous J)roject. While this solution directly addresses the problem of an inherent
design defect, it would only affect the problem of preduct misuse if consumers are
prevented from having access to the dangerous p.oduct. Since a ban, recall or
refund is an extreme remedy in terms of cost and impact on consumers and indus-
try, other available remedies are more appropriate in dealing with product misuse.

In evaluating any potential design defect, we must consider accident statistics for
the ATV relative to other similarly used vehicles. These comparative statistics are
viial to any determination as to whether or not ATV’s present a greater risk of
harm than other off-road vehicles. In fact a U.S. District Court recently dismissed a

A suit against General Motors for recall of X-cars due to alleged rear brake
lock-ug because no evidence was presented to indicate that X-cars posed any greater
risk of frequency of rear brake lock-up than any other cars. I am troubled y the
fact that the CPSC seems to have been reluctant to incorporate such data into its .
analysis. I am interested in knowing why the CPSC Commissioners prevented staff
from doing a “comparative exposure study” to put the number of injuries and
deaths related to ATV'’s in perspective relative to other off-road vehicles.

Comparative figures would take into account some common factor which would.
mage them comparable. This is absolutely necessary if comparisons are to be mean-
sful in any way. The comparative data which is available, adjusted for exposure,

icates that ATV's are no more dangerous than mini/trail bikes and snowmobiles.
juries per 1,000 vehicles in use, adjusted for exposure, shows the following:
ATV’s—4.5 injuries per 1,000 vehicles in use; mini/trail bikes—7.9-11.9 injuries per
1,000 vehicles in use; and snowmobiles—8.5-12.7 injuries per 1,000 vehicles in use.
While this data is revealing, it is by no means cou~lusive. Given this incompleteness
of vital information, I find it incomprehensible that the CPSC could recommend an
enforcement action to the Department of Justice seeking a court-im “refund”
fftégram Since this action could cost the industry more than $1 billion and 38,060

S. jobs while not preventing any injuries, I believe that more substantive data is
re&t:,irpd before an extreme remedy can be recommended.

issue which is often included under the “design defect” debate is the issue of
child safety. Presumably, ATV’s are unsafe for operation by any child under 12
years of the age. However, this assertion is not substantiated by the facts as a
design defect. According the CPSC’s own data, approximately 96 percent of all ATV-
related injuries to children under 12 involve sucl. children either riding as passen-
gers or operating larger ATV’s intended for older youths or adults. The C staff
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has stated that there have been very few injuries to children under 12 on ATV's
intended for their use. The CPSC’s hazard analysis identified a total of only three
accidents involving the 55,000 child-size ATV’s in the United States. Compare these
statistics with the number of accidents occurring on other motion-related children’s
products. According to the CPSC’s data for calendar year 1985, the following esti-
mated numbers of children under 15 were treated for injuries in hospital emergency
rooms: bicycles (390,000); roller skates (46,000); sleds (24,000); and skateboards
(25,000). Those who claim that ATV’s were not “designed” for children because chil-
dren’s motor skills are not “developed” enough gloss over the fact that numerous
children have successfully operated childsize ATV’s without injury. This fact is es-
pecially true when considered in light of the accident statistics relating to other
popular motion-related children’s products.

e fact is that the exisﬁn%{’iata does not support the CPSC’s recommendation
for the refund of four-wheel ATV’s purchased for children under 16 yeers of age and
all three-wheel ATV’s. There are some individuals who would like to ban child-size
ATV’s aitogether under the belief that they are the most affected group. The above
atatistics show, however, that children can safely operate the appropriate sized
ATV. I childsize ATV’s are banned, then children will be forced to ride adult-size
ATV’s or none at all. Given the demand for this product, I am convinced that baz-

ing child-size ATV’s would actually increase serious injuries and death among our
nation’s youth. Since the nbeve data does not support the notion that ATV’s have
been defectively designed, we must address the problem of rider misuse.

The appropriate remedy for rider misuse is an effective education campaign fo-

on warnings, labelling and training. In fact, the industry has been developing
voluntary standards, which include these remedies. The s ATV Task Force
Report contained a finding that an ATV operator is 13 times more likely than the
average rider to suffer an accident during the first month he or she rides. To me,
that suggests increased rider training is as egsential to the success of an ATV safe'ti'
effort as comparative data is to a realistic evaluation of the risks associated wi
riding an ATV. The need to swiftly implement an effective education effort is clear.
Rider 1aisuse is a significant contribution to ATV-related injuries. The facts show
that 30 percent of all fatal ATV accidents and 14 percent of all reported accidents
involved alcchol consumption; 31 percent of all ATV’s involved in accidents were
carrying passengers; almost 30 percent of all accidents involved excessive speed;
almost 10 percent of those injured were operating an ATV on paved roads; 70 per-
cent of those injured in ATV related accidents were not wearing a helmet and, as
stated earlier, a whopping 96 percent of all ATV-related injuries to children under
12 involve such children either riding as passengers or onerating larger ATV’s in-
tended for older youths or adults. These figures clearly suggest that the responsibil-
ity for 'le{,omoting ATV safety does not rest solely with either the CPSC or the indus-
try. ATV users, especially parents, must take greater responsibility for ensuring
their own safety, as well as the safety of others.

Rather than ing a total ban, recall or refund, the available statistics indi-
cate that the should focus on an effective education effort as well as State
legislation to require the use of helmets, prohibit passengers, prohibit the use of al-
cohol, prohibit riding on public roads and require operators to be certified after
taking a skills test. These two efforts would address the problems that we know
about, without curbing the availability of this l;;roduct to consumers and without
eliminating numerous U.S. jobe. The fact that the CPSC has chcsen to recommend
more ent action on incomplete data as opposed to fully supporting an
effort which will we know will produce results, leads me to question the efficacy of
the current CPSC structure. I would hope that the CPSC would make more of a
commitment to work with industry in developing voluntary standards, traininﬁ pro-
grams, and model legislation rather than promoting devisive litigation which can
serve no useful purpose.

In raising these points, I do not wish to leave the impression that no further
action needs to be taken to promote ATV safety or that a combination of rider edu-
cation toll. To reach such a conclusion would be premature at this point; additional
data or analysis may indicate that more needs to be done. On the other hand, I
would caution against a precipitous rush to judgment on ATV’s that might unneces-
sarily curtail the enjoyment or utility of millions of Americans who derive use from
these vehicles. That too could be counterproductive as well as disillusioning. What is
needed, and what I hope this hearing will stimulate, is a balanced approach to the
problem of ATV safety, one that reflects reality, respects liberty, and produces posi-
tive results. Is that not too much to ask?

Mr. Frorio. Thank you very much.
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We are pleased to have as our first witness our colleague from
Ida:ldo’ Congressman Craig. We would ask if you would come for-
ward.

What we are going to do, with your concurrence, is have a 2-
minute piece of the “60 Minutes” television program that was put
on. This piece, without the editorial comments of the program, en-
tails the mechanics. I want to, quite frankly, see what this looks
like, and apparently this little piece shows the operation of these
types of vehicles.

[Film shown.]

Mr. Frorio. OK. Thank you. If someone could put the lights on,
I'd appreciate it.

Congressman, we are pleased to—I know that you are a member
of Mr. Barnard’s subcommittee, and we appreciate your participa-
tion teday.

STATEMENT OF HON. LARRY E. CRAIG, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF IDAHO

Mr. CraiG. Thank you very much, Mr. Chairman. I appreciate
the opportunity to teatify before your subcommittee this morning
on an issue that I think is critically important; not just for the in-
dustry or for the consumer, but for this Government and this Con-
gress. This subcommittee is to review and to determine whether
the Federal Government should be involved in the kinds of actions
that are currently underway by the Consumer Product Safety Com-
mission.

1 would also like to recognize my colleague from California, Mr.
Dannemeyer.

Mr. Chairman, before I go into my written testimony, let me ex-
plain. My State of Idaho has no ATV manufacturer in it. My State
of Idaho does, though, have thousands of consumers who ride these
vehicles on 2 daily basis when the condition and the weather and
the time of year allow.

As a result, I have had considerable interest in the issue, since it
first became “popularized” by one Commissioner of the Consumer
Product Safety Commission, and as that process began with the
CPSC. I will tell you that I, along with other colleagues, filed dis-
senting views against my Chairman and the Majority Members of
Government Operations and my Subcommittee that Congressman
Barnard is the chairman of, and I think in my testimony today it
will be clear why we did so and why I believe that current action is
in part improperly taken by our Government.

I thank you for allowing me to offer a few comments, and hope-
fully some perspective, as to the Federal Government’s examina-
tion of the safety aspects of all-terrain vehicles. I have watched this
issue develop, as I mentioned, Mr. Chairman, over the past 2 years,
since the Government Operations Subcommittee, of which I am a
member, first heard from the Consumer Product Safety Commis-
sion.

Although I respect the Commission’s good intenticns, I continue
to question its findings and its conclusions. I also continue to be-
lieve that to ban, recall or regulate ATV’s without justifiable evi-
Q
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dence can only be construed as subjective regulation, and improper-
ly placed Government intervention.

With the permission of the Chairman, I would like to include in
the record ‘he November 1986 GAO Report prepared in response to
an inquiry made by Hon. Henry Waxman, chairman of the Sub-
committee on Health and the Environment. This report questions
the validity of the CPSC’s position that poses ATV’s as a greater
hazard to consumers than mini-bikes and snowmobiles.:

A later June 13, 1986 memorandum prepared by the Consumer
Product Safety Commission staff shed new light on the issue by
comparing injuries of ATV’s, mini-bikes and snowmobiles, as my
colleague from California mentioned in his opening testimony.

While the earlier CPSC claim stated that ATV’s posed a greater
consumer hazard than other recreational vehicles, the GAO Report
discredits the notion with the memorandum that was revealed
later, and I think that my colleagues probably have this GAO
Report in hand, and I do believe, Mr. Chairman, this report is criti-
cal to a fair and balanced record of this committee.

I would like to quote from the report:

“The associate executive director told us that in mid-1984, CPSC
staff provided to the commissioners a hazard analysis presenting
ATV injury deta, along with that of other recreational vehicles.”
This earlier data did nu® take into account the usage patterns for
the three vehicles because, according to the associate director, the
analysis used ‘crude’ figures as the intent was not to show defini-
tive comparisons. Industry officials, he said, complained that the
analysis was misleading, since the data were not weighed for vehi-
cle use patterns and the media and others erroneously interpreted
the data as indicating ATV’s were more hazardous than other
types of vehicles.

While no one disputes the value of ATV’s to farmers and ranch-
ers and others who use them in the course of their business, it is
helpful to place the recreational use of ATV’s in the proper con-
text. The risk of injury with motion-related products is unavoidable
because people use them in ways that test the limits of their capa-
bilities and in ways that lead to unforeseen circumstances.

I guess what I am saying, Mr. Chairman, is that any motion-re-
%at;egf vehicle, by the very nature of its use, cannot be made perfect-
y safe.

For example, CPSC estimates that last year there were 581,784
ixﬁjuries related to bicycles, but this committee will not investigate
that.

94,846 injuries related to ice skates and roller skates. But this
committee will probably not investigate that, either, and for the ob-
vious reasons.

And 37,326 injuries related to skateboards.

I would like to only add, Mr. Chairman, that just last weekend as
I was driving into the driveway of my home in Boise, the neighbor
boy, 12 years old, went screaming in front of me on his skateboard,
because he didn’t see me. If I had not reacted quickly and properly,

m‘"{l)’_hgv N;vember 1986 GAO Report referred to may be found in the subcommittee file. GAO/
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I could have bumped him, possibly run over him and knocked him
off the skateboard.

It also estimates there were approximately 86,400 injuries associ-
ated with ATV’s. Despite the seemingly alarming numbers, these
statistics provide no basis to assume the accidents were caused by
or reflect defects in the product itself,

To my knowledge, the CPSC has been unable to identify any
ATV design defect or flaw.

In June 1986, the Government Operations Committee reviewed
the preliminary CPSC information and at that time a majority
were led to believe that when compared to snowmobiles and mini-
bikes, ATV’s posed a greater risk.

As a result of that, and as you mentioned, Mr. Chairman, a ma-
jority of the Government Operations Committee come forth believ-
ing that ATV’s posed greater risk that minibikes and snowmobiles,
However, believing this information to be sketchy and the method-
ology to be unscientific, a significant number of the members
'K%Veg me in opposing the Full Committee’s efforts and reports on

s,

When the entire ATV industry objected to th. misleading and in-
accurate Commission comparison, commissioners responded not by
following up, Mr. Chairman, but by criticizing members of its own
staff who had questioned the validity of the Commission’s initial
findings.

Mr. Chairman, in conjunction with the GAO report, to which I
have previously referred, I urged the Commission on November 19,
1986 to conduct a realistic exposure survey on ATV’s and other rec-
reational vehicles to determine their relative use and their acci-
dent rate. For example, we all know that it does not snow 12
months a year in New Jersey or even in Idaho. A snow mobile isn’t
riddeél as much as an ATV, which can be used in most areas year
round.

Like the CPSC staffer findings in reference to the comparative
analysis, factors such as these must and should be taken into con-
sideration. The need for this comparison with other recreational
vehicles was apparent to the Commission in their very own May
1985 advan. notice pro of proposed rulemaking or an
ANPR, Mr. Chairman. Its lawyers even argued at one point that
such data was essential to successfully prosecute a section 12 Immi-
nent Hazard case.

Let’s put my view and the Commission’s view of the need for
comparative analysis aside and turn to a neutral third party, Mr.
Chairman, in the assessment of this, I think, very important ques-
tion. The reason I say it is important, Mr. Chairman, is because
you spoke in your opening statement of the need for action to be
taken, of the need for decisive, comprehensive movement which
you believed the Commission has faiFed to take. Let me tell you
w}g I make this point.

n

April 14, 1987 in the matter of the United States of America
v GM Corporation, Judge Thomas Penfield Jackson of the U.S. Dis-
trict Court of the District of Columbia threw the National Highway
Transportation Safety Administration case out of Court, in its
effort to recall—and we all remember—the famous GM X-car.
Judge Jackson cited that the Highway Safety Transportation Ad-
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ministration and GM’s own data showed that when incidents for
1980 GM X-cars, peer cars and all other cars made in 1980 were
compared, the X-car was no more hazardous than anly other vehi-
cle. Therefore, just as in the GM case, and I repeat, I believe that
just as in the GM case, ATV manufacturers need to be directed
through industry regulation and not by discrimination.

I ask that the entire opinion of Judge Jackson be inserted into
the record because I think it makes clear that anyone researching
this issue, if they fail to make proper comparative studies, to com-
pare and relate instead of singling out as ATV’s have been in this
instance, that no matter what action taken, you can ultimately fail
in court, Mr. Chairman, members of the committee, because you
didn’t do your homework.

The good judge used plain common sense to see how those prod-
ucts that the Government wanted to recall shaped against similar
vehicles as far as safety records were concerned. I suggest, Mr.
Chairman, that another Federal judge at another time will reach
the same conclusion as Judge Jackson did on ATV’s.

Many of my colleagues on the Government Operations Commit-
tee, and I am pleased to say, and I predicted this last June. Let’s
not have the Department of Justice, the taxpayers and the indus-
try itself go through years in Federal Court as did GM with no one
benefiting but Government and industry lawyers, while the con-
sumer, who we all purport to represent, gets no safety improve-
ment whatsoever.

Because it makes so little sense, I am compelled to comment on
the enforcement action which the Commission has voted by a 2to 1
majority. The vote to declare ATV’s an imminent hazard and to, in
effect, recall most of those in the market cannot be justified based
on the Commission’s, I repeat, based on the Commission’s own
record. By ignoring its own record and good plain common sense, it
has vot:d a massive Government intervention in the name of
saxt:ety, which will in fact lead, in my opinion, Mr. Chairman, to less
safety.

Commissioners Graham and Dawson have proposed to refund,
and let me suggest a refund which I believe really recalls, ATV’s
which will cost tens of millions of dollars and, based on CPSC'’s
own data, will likely lead to increased deaths and injuries. The
action takes ATV’s from experienced riders and makes them avail-
able on the used market mostly to the young, inexperienced riders,
who are at greater risk than the original owners. Their proposal
makes no sense, Mr. Chairman.

If you pull from the market and then put back on the market,
used, less expensive machines, it opens that market to a broader
group of those who can afford for less money. Instead of erroneous
action, what is needed are standards to provide safety information
and training for riders. Beyond this, in my opinion, the Govern-
ment should not go any further. We cannot protect people from
themselves.

For example, and I think the reports have been given, the
CPSC’s own reports show that 30 percent of all ATV accidents are
related to alcohol. Can we demand that people don’t drink when
they d-.ve? We try to do it, yet 80 percent of all car accidents, Mr.
Chairman, are related to alcohol, at least in my State. Of all ATV
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accidents 31 percent involved were carrying passengers and eveg

klet, every pamphlet, every tag on an ATV says
‘Pno passenger allowed.” It is a prohibited prac-

no passenger,” or

‘ride this wi

tice, Mr. Chairman. Yet, the consuming public goes ahead and does

it.
Nearly 10 percent of the injured

were operating ATV’s on paved

roade and that’s prohibited, it’s prohibited in many States and cer-
tainly prohibited use it is a nonlicensed vehicle for off road use

only.

In conclusion, I'd like to say, Mr. Chairman, that the industry
has continued to work diligently on voluntary standards for ATV’s.
Thus far, it has develo the first phase of voluntary standards
which include age labeling, warning abeling and other provisions.
The Cunsumer Product Safety Commission staff states that it is
pleased with this progress and the industry is already meeting the
requirements of an earlier Phase I version pending completion of

formal standards.

The CPSC staff recently began partici ating with the industry in

the second phase of the voluntary

1
standpards involving engineering

issues. Further volun standards meetings are scheduled soon

and this aspect seems to be well on

track.

Mr. Chairman, I would like to say this is where the CPSC should
be, in moving and pushing this industry towards safer standards,
training and education, and the proper notification of the
consumer. That way, the old adage “consumer beware” can ade-
uately be placed against this product if they are properly in-
ormed and offered the proper education and training.
'The industry will continue its extensive information and educa-
tional efforts to help increase awareness of the need for operator

ATV safety. The industry has 10;15
It has made training courses avai

been committed to these efforts.

able for all purchasers who wish

to take them and it has provided video tapes and written instruc-
tions regarding safe operation of ATV’s.

I am confident, Mr. Chairman,
Commission and the industry and

that together the Congress, the
the American public can solve

their own problems and we can do without unnecessary efforts to
regulate in a sledge hammer aggoach to an industry and a prod-

uct of an industry that I don’t t

k is deservin

Mr. Chairman, I will conclude at this point Eut I have other in-
serts that I would like for the record, but let me read what a stand-

ard sticker on an ATV reads. This
he purchases it.

is what the consumer sees when

“Serious injury or damage may result if you ignore any of the
following.” I suggest this is true of an automobile, and we are not
willing to ban automobiles, and all other types of motion vehicles.

“This ATV is recommended for children 14 years or older,” and

et it is that age group and below where the highest injuries result
use mommy and daddy see this great big doughnut-tired tricy-

cle, and they put their children on
across the country side with no tra

it and they send them riding off
ining or experience thinking it’s

safe. Yet the industry itself says don’t do it, but mommy and daddy

don’t really care—out of Sl%ht’ out of mind.

I would suggest, Mr. Chairman

deaths of young children on ATV’
Q

» that the responsibility of the
8 is not a fault of the industry,

o
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but it is the fault of the parents of America who simply do not take
the time to train their young people or keep them off these large
machines that are not designed for youthful transportation.

The little mini three wheeler ATV shows a considerable drop in
childhood injury by those who ride it because it is designed for chil-
dren. It is safe. It 1s light. But it will cause injury just as much as a
skateboard or a bicycle or a tricycle or any other toy that a parent
may buy for his or her child and assume that without any kind of
education or training, the children can in fact use training.

“Adult supervision and instruction required when children oper-
ate vehicles.” Glued right to the vehicle itself, Mr, Chairman. “The
vehicle is for off road use only. Operation on paved surfaces can
cause loss of control.” “Always wear a helmet aad eye protection.”

We have helmet laws in a variety of our States and in some
States, we have no helmet laws. We all know the statistics of mo-
torcycles and bicycles and tricycles. When you wear the helmet, a
tremendous lesser amount of head injuries results accordingly.

Mr. Chairman, I can go on and on.

Mr. FLorio. We would appreciate it if you would not.

Mr. Craic. What I am telling you isn’t fun, isn’t exciting, isn’t
bloody. It is no buzz, makes no appeal politically, but it does ad-
dress the very important issue of with whom operator safettly:l rests.
That’s the truth, that’s the facts, and the statistics. I say when we
do our homework in this Congress, we ought to get away from the
theatrics and get on with the business at hand.

I would suggest that when we identify all of the information
avaiiable, then there will be no theatrics because the facts will
show that under the current information—if this goes to Court—
and more than likely based on past court experiences, the judges
will throw it out because somebody didn’t do their homework.

It’s interesting that once 60 Minutes of CBS decides to dramatize
this issue, that all of a sudden it becomes another important issue.
Maybe that’s why it’s popular once again. I would suggest that if
you look at what 60 Minutes did but more importantly, you look at
what they didn’t do, you look at what they told the industry and
then refused to respond to, is it fair, Mr. Chairman, when you ques-
tion the industry and then you take it to those who are not opposed
to ATV’s and say, here’s what the industry said, what's your reac-
tion and then Kou don’t go back to the indusiry for a response,
that’s unfair. That’s what CBS did. CBS, in my opinion, took infor-
mation that was available in a narrow scope and in a narrow
window and failed to show the total picture. But then again, was it
in their interest? No, because it wouldn’t have had pizzazz, it
simply would not have been as sexy as the kind of program they
tried to promote.

Mr. Frorio. Let us ask if you could conclude.

Mr. Craic. All right. We will conclude with this statement.

I'm not sure that the clip—the clip from 60 Minutes you showed
was a young gentleman by the name of Randy Nelson who was a
motorcycle expert who testified against the ATV industry in law-
suits and was in the film, but I assume you were not aware that at
a recent hearing in San Diego, Nelson’s testimony was disqualified
and thrown out of court. The expert in this case, the 60 Minute
expert, was reportedly an engineering school dropout. His video
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tape demonstrations have also been disqualified by independent en-
gineers ana exy:2rts simply because they conclude he doesn’t know
what he is talking abut.

Thank you very much, Mir. Chairman and members of this com-
mittee. I really believe it is important that all committees know
what they are getting into when tliey head into this issue. There is
a phenomenal amount of facts out on this issue, and I think I am
attempting <> show what has been left out of the overall procead-
ings and the processes to date.

Thank you, Mr. Chairman, for your time and yoar indulgence. It
is a technical question and there is a great weal tc it that should be
in the record.

[The prepared statement of Mr. Craig with attachisent follow:]
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TESTIMONY OF THE HONORABLE LARRY CHAILG
BEFORE THE SUBCOMHITTEE ON
COMMERCE, CONSUMER PROTECTION AND COMPETITIVENESS

MAY 12, 1987 .

.

MR. CHAIRMAN, THANK YOU FOR ALLOWING ME TO OFFER A FEW COMMENTS
AND HOPEFULLY SOME PERSPECTIVE ON THE FEDERAL GOVERNMENT'S
EXAMINATION OF THE SAFETY ASPECTS OF ALL-TERRAIN VEHICLES. I HAVE
WATCHED THIS ISSUE DEVELOP THESE PAST TWO YEARS SINCE THE GOVERNMENT
OPERATICNS SUBCOMMITTEE ON COMMERCE, CONSUMER AND MONETARY AFFAIRS,
ON WHICH I SERVE, FIRST HEARD FROM THE CONSUMER PRODUCT SAFETY
COMMISSION. ALTHOUGHR I RESPECT THE COMMISSION'S GOOD INTENTIONS, I
CONTINUE TO QUESTION ITS FINDINGS AND CONCLUSIONS. I ALSO CONTINUE 10
BELIEVE THAT TO BAN, RECALL, OR REGUIATE ATVS WITHOUT JUSTIFIABLE
EVIDENCE CAN ONLY BE CONSTRUED AS SUBJECTIVE REGULRTION.

WITH THE PERMISSION OF THE CHAIRMAN, I WOULD LIKE TO INCLUDE IN
THE RECORD A NOVEMBER 1986 GAO REPORT PREPARED IN RESPONSE TO AN
INQUIRY MADE BY THE HONORABLE HENRY A. WAXMAN, CHAIRMAN OF THE
SUBCOMMITTEE ON HEALTH AND THEZ ENVIRONMENT OF THE HOUSE COMMITTEE ON
ENERGY AND COMMERECE. THE REPORT QUESTIONS THE VALIDITY OF THE CPSC'S
POSITION THAT POSED ATVS AS A GREATER HAZARD TO CONSUMERS THAN
MINIBIXES AND SNOWMOBILES. A LATER JUNE 13, 1986 MEMORANDUM PREPARED
BY CPSC STAYF SHED NEW LIGHT ON THIS ISSUE BY COMPARING INJURY FOR ATVS,
MINIBIKES, AND SNOWMOBILES.

WHILE THE BARLIER CPSC CLAI# STATED THMT ATVS POSED A GREATER CONSUMER
HAZARD THAN OTHER RECREATIONAL VEHICLES, THE GAO JEPCRT DISCREDITS THIS
NOTION WITH THE MEMORANDUM THAT WAS REVEALED LATER.

(4] “ -
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I QUOTE PROM THS REPORT:

“THZ ASSOCTYATE EXECUTIVE DIRECTOR TOLD US THAT IN NID-198%, CPSC
STAFF PROVIDED TO THE CONNISSIONERS A HA2ARD ANALYSIS PRESENTING ATy
INJURY DATA ALONG WITH (THAT OF) OTHER RECREATIONAL VEHICLES. . . .
(THIS DATA) DID NOT TAKE INTO ACCOUNT THE USAGE PATTERNS FOR THE
THRBE VEHICLES BECAUSE, ACCORDING TO THE ASSOCIATE EXECUTIVE
DIRECTOR, THE ANALYSIS USED “CRUDE' FIGURES AS THE INTENT WAS NOT TO
SHOW DEFINITIVE COMPARISONS. INDUSTRY OFFICIALS, HE SAID, COMPLAINED
THAT THE ANALYSIS WAS KISLEADING SINCE THE DATA WERE NOT WEIGHTED Foz
VBHICLE USAGE PATTERNS, AND THE MEDIA AND OTHERS ERRONEOUSLY
INTERPRETED THE DATA AS INDICATING ATVS WERE MORE HAZARDOUS THAN TEE
OTHER TWO TYPES OF VEHICLES.®

WHILE NO OME DISPUTES THE VALUE OF ATVS TO FARMERS, RANCHERS AKD
OTHERS, IT IS HELPPUL TO PLACE THE RECREATIONAL USE OF ATVS IX ITS
PROPER CONTEXT. THE RISK OF INJURY WITH MOTION-RELATED PRODGCIS IS
UNAYOIDARLE BECAUSE PEOPLE USE THEM IN WAYS THAT TEST THE LINITS OF
TUSIR OWN CAPABILITIES AND IN WAYS THAT LEAD 10 UNFORESEEM
CIRCUMSTANCES. FOR EXAMPLE, CPSC ESTIMATES THAT LAST YEAR THERE WERE
561,784 INJURIES RELATED YO BICYCLES, 98,886 INJURIES RELATED 10 ICE
SKATRS AND ROLLER SKATES, AND 37,326 INJURIES RELATED 70
SKATEBOARDS. IT ALSO ESTIMATES THERE WERE APPROXIMATELY 66,400
INJURIES ASSOCIATED WITH ATVS. DESPITE THE SEEMINGLY ALARMING
NUMBERS, THESE STATISTICS PROVIDE NO BASIS TO ASSUME THE ACCIDENTS
WERE CAUSED BY, OR REFLECT DEFECTS I, THE PRODUCT.

ANy}
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TO MY SAOWLEDGE, THE CPSC HAS BEEN UNABLE TO IDENTIFY ANY ATV DESIGA
DEFECT OR FlLiw.

IN JUNKE 1966 THE GOVERNMENT OPERATIONS COMMITTEE REVIEWED THE
PRELIMIMARY CPSC INFORMATION, AND AT THE TIME, A MAJORITY WERE LED 10
BELIBVE THAT, WHEN COMPARED TO SNOWMOBILES AND MINIBIKES, ATVS POSED
GREATER RISK. BELIEVING THIS INFORMATION TO BE SKETCHY AND THE
METHODOLOGY TO BE UNSCIENTIFIC, HOWEVER, A SIGNIFICANT NUMBER OF
MEMBERS JOINED ME IN OPPOSING THE FULL COMMITTEE'S REPORT ON ATVS.

WHEN THE ENTIRE ATV INDUSTRY OBJECTED TO THE MISLEADING AND
INACCURATE COMMISSION COMPARISON, COMMISSIONERS RESPONDED NOT BY
FOLLOWING UP, BUT BY CRITICIZING MEMBERS OF ITS OWN STAFF WHO HAD
QUESTIONED THE VALIDITY OF THE COMMISSION'S INITIAL FINDINGS.

MP. CHAIRMAK, IN CONJUNCTION WITH THE GAO REPORT TO WHICH I HAVE
PREVIOUSLY REFERRED, I URGED THE COMMISSION ON NOVEXBER 19, 19b6 T¢
CORDUCT A REALISTIC EXPOSURE SURVEY OF ATVS AND OTHER RECREATIONAL
VEHICLES TO DETERMINE THEIR RELATIVE USE, AND ACCIDENT RATES.

FOR EXAHPLE, WE ALL KNOW IT DOESN'T SNOW !'2 MONTHS OF THE YEAR IX
NEW JERSEY OR EVEN IDAHO, SO A SNOWMOBILE ISN*T RIDDEN AS MUCH AS AN
ATV, WHICH CAN BE USED YEAR-ROUND. LIKE THE CPSS STAFFERS' FINDINGS
Id REFERENCE TO THE COMPARATIVE ANALYSIS, FACTORS SUCH AS THESE MUST
BE TAKEN INTO CONSIDERATION.

THE NEED FOR THIS COMPARISON WITH OTHER SECREATIONAL VEHICLES WAS
APPARENT TO THE COMMISSION IN THEIR VERY OWN K4Y 1985 ANPR, AMND ITS
LAWYERS EVEN ARGUED AT ONE POINT THAT SUCH DATA WAS ESSENTIAL TO
SUCCESSFULLY PROSECUTE A SECTION 12 IMMINENT HAZARD CASE.

BUT LET'S PUT MY VIEW AND THE COMMISSION'S VIEM OF THE NEED FoR
COMPARATIVE DATA ASIDE, AND TURN TO A NEUTRAL THIRD PARTY'S
ASSESSMENT OF THIS QUESTION.

ON APRIL 14, 1987 IN THE MATTER OF THE UNITED STATES OF AMERICA

VS GM CORPORATION, JUDGE THOMAS PENFIELD JACKSON OF THE U.S. DISTRICT
COURT FOR THE DISTRICT OF COLUMBIA THREW THE U.S. NATIONAL

.
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HIGHWAY TRAKSPORTATION SAFETY ADNINISTRATION OUT OF COURT IN ITS
EFFORT TO RECALL THE GM X CAR. JUDGE JACKSON CITED THAT NHTSA AND
GM'S ONN DATA SHOWED THAT WNEN INCIDENTS FOR 1980 GM X CARS, “PEER
CARS™ AND ALL OTHER CARS MADE IN 1980 WERE COMPARED, THE X CAR WAS NO
MORE HAZARDOUS THAN ANY OTHER VEHICLE. THEREFORE, JUST AS IN THE G
CASE, ATV MANUFACTURERS NEED TO BE DIRECTED THROUGH INDUSTRY
REGULATION AND ¥OT BY DISCRIMINATION, I ASK THAT THE ENTIRE QPINION
OF JUDGE JACESON BE INSERTED INT® THE RECORD.

THE GOCD JUDGE USED PLAIN COMMON SENSE TO SEE HOW THOSE PRODUCTS
THE GOVERNMEXT WANTED WRECALLED SHAPED AGAINST SIMILAR VEHICLES AS FAR
AS SAFETY RECORDS ";2RE CONCERNED. I SUGGEST, MR. CHAIRMAN, THAT
ANOTHER FEDERAL Jw.OB, AT ANOTHER TIME, WILL REACH THE S\ME
CONCLUSION THAT JUDGE JACKSON DID, ON ATVS. MANY OF MY COLLEAGUES
ON THE GOVERNMENT OPERATIONS COMMITTEE, I AM PLEASED TO SAY,
PREDICTSD THIS LAST JUNE.

LET'S NOT HAVE THE DEPARTMENT OF JUSTICE, THE TAXPAYERS AND THE
INDUSTRY ITSELF GO THROUGH YEARS IN THE FEDERAL COURTS, AS DID GM,
WITH NO ONE BENEFITING BUT GOVTRNMENT AND INDUSTRY LAWYERS, WHILE THEE
CONSUHER, WHOM WE ALL PURPORT 70 REPRESENT, GETS HO SAFETY
IMPROVEMENT AT ALL.

BECAUSE IT MAKES SO LITTLE SENSE, I AM COMPELLED TO COMMENT ON
THE ENFORCEMENT ACTION WHICH THZ COMMISSION HAS VOTED BY & 2-1
MAJORITY. THE VOTE TO DECLARE ATVS AN IMMINENT HAZARD AND To, IN
EFFECT, RECALL MOST OF THOSE IN THE MARKET CANNOT BE JUSTIFIED BASED
I ON THE COMMISSION'S OWN RECORD.

BY IGNORING ITS OWN RECORD AYD PLAIN COMMON SENSE, IT HAS VOTED &
HASSIVE GCYERNMENT INTERVENTION IN THE NAME OF SAFETY WHICH WILL,

\\ﬁ
~
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IN FACT, LEAD TO LESS SAFETY. COMMISSIONERS GRAHAM AND DAWSON HAVE
PROPOSED TWO REFUNDS, REALLY RECALLS, OF ATVS WHICH WILL COST TENS OF
MILLIONS OF DOLLARS AND, BASED ON CPSC DATA, WILL LIKELY LEAD TO

k INCREASED DEATHS AND INJURIES. THE ACTION TAKES ATVS FROM

- EXPERIENCED RIDERS AND MAKES THEM AVAILABLE ON THE USED MARKET,

. MOSTLY TO YOUNG, INEXPERIENCED RIDERS WHO ARE AT GREATER RISK THAN
THE ORIGINAL OWNERS!

INSTEAD OF ERRONEOUS ACTION, WHAT IS NEEDED ARE STAMNDARDS TO
PROVIDE SAFETY INFORMATION AND TRAINING FOR RIDERS. BEYOND THIS,
GOVERNMENT SHOULD NOT GO. WE CANNOT PROTECT PEOPLE FROM THEMSELVES.
FOR EXAMPLE, ACCORDING TO THE CPSC REPORT:

--30% OF ALL FATAL ATV ACCIDENTS INVOLVED ALCOHOL

--31% OF ALL ATV ACCIDENTS INVOLVED CARRYING PASSENGERS, A

PRONIBITED PRACTICE

-~NEARLY 10% OF THE INJURED WERE OPERATING ATVS ON PAVED ROADS,

ANOTHER PROHIBITED PRACTICE.

IN CONCLUSION, I WOULD LIKE TO SAY THAT THE INDUSTRY HAS
CONTINUED TO WOR, DILIGENTLY ON VOLUNTARY STANDARDS FOR ATVS. THUS
FAR, IT HAS DEVELOPED THE FIRST PHASE OF THE VOLUNTARY STANDARDS,
WHICH INCLUDE AGE-LABELLIRG, WARNING LABELLING AND OTHER PROVISIONS.
THE CONSUMER PRODUCT SAFETY COMMISSION STAFF STATES IT IS PLEASED
WITH THIS PROGRESS, AND THE INDUSTRY IS ALREADY MEETING THE
REQUIREMENTS OF AN EARLIER PHASE ONE VERSION, PENDING COMPLETION OF
THE FORMAL STANDARDS

-1
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APPROVAL PROCESS. THE CPSC STAFF RECENTLY BEGAN PARTICIPATING WITH
THE INDUSTRY ON THE SECOND PHASE OF THE VOLUNTARY STANDARD, INVOLVIAG
ENGINEERING ISSUES. FURTHER VOLUNTARY STANDARDS MEETINGS ARE
SCHEDULED SOON AND THIS ASPECT SEEMS TO BE WELL ON TRACK.
N THE INDUSTRY WILL CONTINUE ITS EXTENSIVE INFORMATION AND
) EDUCATION EFFORTS TO HELP INCREASE AWARENESS OF THE NEED TO OPERATE
ATVS SAFELY. THE INDUSTRY HAS LONG BEEN COMMITTED TO THESE EFFORTS.
IT HAS MADE TRAINING COURSES AVAILABLE FOR ALL PURCHASERS WHC WISH TO
TAKE THEM. AND IT HAS PRODUCED VIDEO TAPES AND WRITTEN INSTRUCTIONS
REGARDING SAFE OPERATION OF ATVS.

1 AM CONFIDENT THAT, TOGETHER, THE CONGRESS, THE COMMISSION, THE
INDUSTRY AND THE AMERICAN PUBLIC CAN SOLVE THESE PROBLEMS. AND WE

CAN DO SO WITHOUT UNNECESSARY CONGRESSIONAL OVERSIGHT OR REGULATORY
SLEDGE HAMMERS. .

THANK YOU.

) Y
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

) UNITED ~™ATES OF AMERICA, ;
| Plaintafe, ;
| . v. ; Civil Action No. B3-2220
|
. GENERAL MOTORS CORPORATION, !} .
- : 3 FILED
- Defendant. ) .
| APR 14 1857
CLERX, US. DisTRICT
DECISITON AND ORDER  DISTRICT OF cottaeme ™
) ™e United Stat(s brings this action pursuant to the

’
|
. Nettonal Traffic and Motor Vehicle Safety Act of 1966, Pub. L.
- No. B9-563, B0 st2s. 718 (codified as amended at 15 U.S.C.
§ 1381 et seo. (1382 2nd Supp. III 1985) (the "Act"), at the
. instance of the National Righway Traffic Safety Administration
("NE.JA"), U.S. Department of Transpor:iztion, ageinst defendant
General Métors Corporation ("GM"), a motor vehicle menulasturer.
The coszplaint alleges that an entire generation of M auto-
mobiles, its 1980 X-cars, ere defective in that they are pre-
I disposed to & phenomenon !hown 25 “premature rear wheel lock-up”
entailing & potentiel for loss of vehicle control.l Counts I and

I1 allege, respectively, that GN deternined (or should bave

1 G iniroduced the 1980 X-car for pudblic sale in April, 197G,
selling espproximately 1,1 million X-cars under trade names of the
Chevrolet Citation, Pontiac Phoenix, Oldsmobile Odeg2, and sSulck
Skylask during the 3980 nodel year ending in Septembder, 1960.

O
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-de
dgt‘emined). pre-production, that certzin compc..2nts of the
X=-cars' raar hnking systen wers responsible for the conéition,
and thst, post-production, it learned that deteriorasion 4
front braking components in gervice were ezacerbating it, bu: in
esch instance it falled in its statutory duties to notify the
Secretary of Transportation and the cars' owners of, and.to
renedy, the “defect.® Counts III and IV allege that the :wo
recalls of some X-cars vhich G¥ did conduct in 1981 and 1983, =2t
NHTSA's ursf;s. were each inudequate to cure the defect. Count V
alleges that GX failed to submit accurate and complete informa-

* tion In response to NHTSA's queries in the course of i:s
aldzinistrative investigation of the 1980 Xecsrs. And Count VI
charges & violation of a NHTSA regulation in GN's omission of
NHTSA's "hotline™ telephone number in the pecall letters sent
X-csr owne=s in the 1981 recall campaign. The United States
prays for ‘i Judgment declsring that GH com:it:ed_the seversl
viclations alleged, an injunction directing it to recall and
effectively repair 21l of 2ts 1980 X-cars, and an order assessing
civil monetsry penalties against it.

By its ansver GM denies that its 1950 X-cars sre, or have
ever been, defective, and thst it violated the Act or the
regulation as alleged.2

2 fne action was filed August 3, 1953. GM moved to disniss the
complaint. On October 31, 1983, the governnment filed a2 motion
for a preliminary injunction. On December 1st the Cours denied
GH's motion to dismiss, 574 F, Supp. 1047 (D.D.C. 1983), and se:
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« =~ Trixl commenced March 13, 1984, and continued, <h inter-

mittent recesses, until May 16, 1985, when the Court approved and
filed a stipulation of the parties closing the evidentiary
record.3 Pollowing post-trial briefing, closing argupents were
heard on February 25, 1986, and the case suonitted.

Upon the facts found as hereinafter set forth in accordance
with Ped.;t.mv.?. 52(a), following trial without a Jury, and the
conclusions of law drawn therefrom, for the reasons stated the
Court will enter judguent for delendant dismissing all counts of
the compleint (except Count V) with prejudice.

1.
Enacted in 1966 "to reduce traffic accidents and ‘Beaths and
injuries to persons resulting from traffic accidents,” 15 p.S.C.

§ 1381; see generzlly 1966 U.S. Code Cong. & Admin. Hews at

hearing on the motion for a preliminary injunction for Pebruacy
1, 1983, Vnen the case was advanced for an early trizl in
Mg*ch, 19823 the government withdrew its wotion for a pre=-
lininery 1n.1unc tion.

Count V was severed for separa.e trial on February 6, 1984, o=

defendsant's motion.

3  Because the case was expedited to trial,’ discovery was allowed to
continue simultaneocusly, being accomplished primarily during the

recesses. Instead of the 5ix weeks originally zllotted, the

trial eventually consumed 113 court days. Testimony was received

from 33 trinml witnesses, 20 of then experts. The trial record
comprises over 15,000 pages of transcript and nearly 3,700
exhibits.

The Court commends counsel for both parties for their

exceptional service to their clients and the Court throughout she

proceedings.
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: 21q_9. the Act imposes & duty upon automobile manufacturers o
notify both NHTSA and the owners of their Vehicles when they
learn the vehicles possess safety-related defects, and then %o
renedy those defects without charge to the owners. 15 U.S.C.
§§ 1811, 14148.% The term “defect” embraces "any defect in per-
formance, construction, components, or materizls in motor
véhicles or motor vehicle equipment.® 15 U.S.C. § 1391(11). Prioa
facie proof. of & defect in 2 class of vehicles reqQuires only a
showing that a “"significant” nunber of then have failed in
consequence of the defect, a significant number being nerely 2

¥ The manufacturer's seif-start rezedy provisions now found in
§ 1414 did not appear in the original 1966 Act bus were added by
the Motor Vehicle and Schooldbus Safety Anendments of 1974, Pud.

. 93‘.92 (Oct. 27. 197“)&

Under the more faniliar parallel provision of the Act, 15
U.S.C. § 1412, if the Secretary (i.e., NETSA) deternines thas
certaln vehicles contain a defect relating to safety, then the
Secretary may adninistratively order the oanufacturer to take
renedial action, and the Sscretary's ordsr i3 judicially en-
forceable under 15 U.S.C. § 1415.  The Act vests the Secretary of
Transportation with broad powers to conduct any 1mest1§n1°n
hecessary to its enforcement. 15 U.S.C. § 1401(a)(1)(B).
Vehicle manufacturers ars required to maintain information, and
to produce it upon request, in eonjunction with an investigation.
15 U.S.C. § 1401(b). They may bs asked for performance or ° .
technical data, and may be required to furnish written answers
under oath. 15 U.S.C. § 1401. If an snvestigation develops
evidence of a violation, the Sexretary may refer the matter o
the Attorney General who may bring an enforcement action in g
United States District Court to recover civil penalties as well
as to obtain appropriate injunctive pelief. 15 U.S.C. §§ 1395,
1399, 1401. This Court has previcusly held, however, that an
action brought by the United States under § 1811 may forward
in the absence of a final adnministrative order under ?1&12.

%ﬁiged States v. General Motors Corb., 574 F. Supp. 1047, 1049

o
&
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— « "non-de minimis® quantity; it need not be “e substantisl per-

A centage of the total." Dnited States v. Genera) Motors Corp.,
518 P.20 420, 438 & 2.85 (D.C. Cir. 1975) ("Wheels®). Evidence
i of & non-de minimis number of defect-induced failuras establishes

& rebutsable presumption of the existence of & class-wide delec:
in the vg?iclc:. and the burden of proef shifts to the manu-
facturer to rebut the government's prima facie showing. The
manufecturer may also assert affirmative defenses, ¢.g., that the
failures resulted fron unforeseeadble owner abuse or neglect of
vehicle maintenance, 1d. at 427, K38, as to whirh, of course, the
manufacturer has the burden of proof from the outset.

Under § 1411 the government must also 8how thet the man-
utlc:ure; not only inows of the supposed defect in its vehicles,
but that it made & "good faith" deternination that the defect
relates to motor vehicle safety as well.5 A defect is "related
to motor ;ehicle safety" if it presents an "unreasonable risk of
accidents." 15 U.S.C. § 1391(1). As in the nma2* er of deter-
nining the existence of a vehicle-"defect," Wheels, 518 F.2d st

435-36, s0 alsc is "commonsense” analysis to be employed in

5 nis Court has al3c previocusly held that a manufacturer cannot
evade its statutory obligations "by the expedient of declining
« +« « to reach its own conclusion &8s to the relationship between
a defect in its vehicles and . . . salety." Urited States v.

' General Motors Corp., 574 F. Supp. at 1050. nus, & menufacturer
incurs its ductiec to notify and remedy whether 1t actually .
deternined, or it should have deternined, that its vehicles are
defective and the defect is safety-related.

Q 3 3
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b
uc.crtunins what constitutes an unreasonsble risk, United States
v. Genergl Motors Corp., 565 P.2d Tb4, 757 (D.C. Cir. 1977)
("Carburetors®™), but, as 2 general proposition, any defect that
involves & 1083 Of control presumptively presents an unreasonadble
risk of accidents a5 & matter of law. DUnited States V. General
Motors Corp., 561 F.2d 923 (D.C. Cir. 1977) (per curian) (“Pitman
Arms®), cert. denied, 434 U.S. 1033 (1978).

II.

Formal planning for what wu'to become GM's "1280 X-car®
began in 1975.5 The X-car was to be GM's first high-volume
front=yheel-drive automobile with 2 transversely mounted engine
to be 3014 as & "coordinated car line.“ Because an X-car model
was t0 be offered by each of four of GN's cur divisions, its

design and development was coordinated through a "project

centzr," established in early 1976, to which engineers fron both

car and component divisions were assigned. The project center
was adninistratively a part of GM's corporate engineering staff,
but all engineering decisions were, ultimately, the respon=
84b114ty of the chief engineers of the several car divisions:
Chevrolet, Pontiac, Oldsmobile, and Buick.

6 The term "X-car" has no significance other than as an internal
designator adopted by GM for that particular car body.
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i
-, Psrticular divisions were assigned lead responsibility for
the evolution of specific vehicle systems. Tuius the Buick

division acquired overall lead responsidbility for the X-car's

braking system. Other ¢ivisions with expertise in particular
brake components were given prinmary responsibility for those
componénts: <the Delco-Horaine division for the front brake
caliper a;d linings, the rear brake drum, sgnd the master
cylinder; the Inland division for the rear braké linings for
sutougtic transnission X-cars; and the Chevrolet division for the
front hub and rotor assembly, 211 being coordinated in their
efforts by Buick's brake engineers.

As is common practice in any GH car program, the breke
sngineers f'rg: selected the generic type of brake components and
sized then b’zcd on projected vehicle mass.l Engineering
dravings were pade, frow which prototype components were pPro-
duced, tcséed in ladborstories, and then tested on similarly siged
peer cars (called "component® cars). As development progressed
the evolving system was installed .on various pre=production
versions of the proposed X-car itself (called successively,
"prototype," "pilot," and "lead unit build" cars). Test results
vere reviewed, and designs modified to inmprove perforuance as the
tests indicated.

7 oM ot all times contenplated that the 1980 X-cars would be
equipped with front disc brakes and rear drum brakes, & cop-
bination common then and now on both &H and non-GM automobiles.

-
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GM's divisionsl brske engineers evalusted the X~car's brake
systen in operstion principally on {our of the company's
estadblished driving "schedules": the "FMVSS-105 docket® tests,
the Pike's Pesak descent, s West Virginis mountain road course,
snd s city driving schedule in and sbout Los Angeles.8 Other
vehicle systens were simultansously being tested, by the other
groups of engineers primarily concerned with them, on the same
schedules, l?d, of particulsr significance for this case, on one
lons-distln£§ general dursbility test known as the "R15-23
schedule."

Y=sar, S brake onpinssrs slscted o use sexi-metallic iinings

|
|
Hsving chosen the front disc/resr drum brake design for the l

for the disc br;kes, believing then to offer superior resistance

to fade st the higher brake temperstures they expected to occur

b PHVSS-105 (see Part IV, infra, st 29-30) estadblishes the
government's performance requirements with respect to stopping
distance in the fully- and lightly-losded conditions, fads and
recovery, xster recovery and psrking brake grade-holding
capacity. 49 C.P.R. § 5T1.105. The Pike's Peak test assesses
the thermal cspscity of & brake system by sudbjecting the wehicle
to repested brake spplicstions during & steed mountain descent.
The West Virginis mountain test pernits an evalustion of fade,
wesr and genersl effectiveness over s 1,000-mile course through
mountainous terrain. The Los Angeles.city traffic test mesasures
brake dursbdility on a 5,000-mile urdan schedule run through Los
Angeles in consecutive eight=hour shifts of 200 niles esch.

>
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ier front end of the vebicle.9 Organic lirings were

sloyed on the rear drun brakes upon the supposition that
culd be less susceptible to environnental degradation.

The 1980 X-cur was 2lsc to be squipped with two “fized-

B lope™ proportioning valves in its hydraulic system (one valve
per rear wheel) to 1init the line prsssure going to the rear
brakes in moderate to heavy braking. The valves compensate for
dynamic force transfer by “proportioning®™ rear line hydraulie
pressure to incremental front line pressure gbove a2 certain
"break,” or “knee," point which, in the X-car, was set a: 350
psi. (Por example, a H1Z "fixed-slope® proportioner valve
ellowe, in Wmsory, 1% of the asount of the incremental line
pressure applied to the front brakes above the “"bresk"™ to reach
the rear brakes as well.) In harder brake applications, there-
fore, more line pressure would be cirected to the front brakes
relative tg the rear to compensate for the dynamic transfer of

normal force to the front.l0

9 A1l similar brake systems convert the kinetic energy of the
vehicle into thermal energy as the brake linings press against
the rotating rotor or drum mounted on the wheel.

0 gp engineers at the time preferred fized-slops rear proportioning
to & system without proportioning (as found on sone contemporary
competitive cars) and to systems enploying "sensing® valves that
vary the rercentage of rear line pressure in relation to she
height of the rear springs of the vehicle. The proportioning
valve wks then in comnmon use in the United States.

O
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., Chevrolet initialiy proposed a 9.34-inch vented rosor for
the front disc brake, but the Buick engineers, rev?ewins <he
design in March, 1976, tentativsly concluded that z snaller rotor
night not provide sufficient heat dissipation and gave con-
sideration to two larger roters: 2 9.7S~inch rotor in & new
caliper design, and a lU-inch rotor in an existin; design. Ter
evaluating both rotors the engineers decided upon the 9.75-inch
rotor upon ryc theory that its smaller mass would enhance fueld
sconony vizgout coupronising rerformance.

Seni-nmetalls~ linings, which were thought to offer several
advantages over orzanic materials such 23 asbestos, €.g.,
increased fada resistance, Superior high-speed effectiveness, and
greater CGuradility, were g;ini;s favor throughout the automotive
industry in the late 1970's. General Motors' brake engineers
considered two seni-metallic materials for the front brakes of
the 1980 XLcur: the DMB022 materisl, which GH itself had
recently developed as 2 successor to its own first semi-metallic
lininé. and the BY 71614 material, a Bendix product used on
certain Pord and Chrysler vehiclss. Its own tests )ed the GM
engineers to conclude that the DMB032 offered eguivalent or
better performance in all parameters, and they selected it.

UM engineers alsoc weighed two alternative rear drun brake
configuraticns for the 1980 X-car. The "leading-trailing" systen
presses both brake shoes against the drum when hydraulic line




>
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Pressure is applied without interaction between the shoes; the
"duo-servo™ systen, ultimately chesen for the X-car, exploys the
rotating action of the drum to cause the ferward, or "lesding,®
shoe to apply additional force against the *"tratling® shoe,
theoretically supplying xore output.

A Cecision in late 1977 to reroute the 1980 X-car's parking
brake ub.lc to distance it fron the heat gensrated by the
catalytic converter appeared to diminish the parking vrake's
mechanical efficiency, and the enginsers adbandoned the original
Plan to use A050/4050 organic rear brake linings 4in favor of
more “aggressive™ 40254050 linings. Then, as the X-car progran
progressed through 197H, the projectel weight of the vehicle
increased somewhat, and the engineers grew apprehensive as to
whether manual transnission X-cars would pass the federal
parking brake test.ll They therefore made & further change froo
the 1.1035/&.(;50 to the 33411 more aggressive Bendix 3198/3199 pear
linings (alsc used on sone Ford and Chrysler models) on the

manual transmission X-cars.

——
11 mivsSS-105 required the parking brakes of manusl transmission
vehicles to hold on & 30% grade, 1n neutral gear, in both the

forward and reverse directions. Autondtic transpission vehicles

nseded only to hold on a 205 grade, having the addicionsl pro~
tection of the "park®™ pesition of the tranzmission. 49 ¢c.r.R.

§ 571.105. (With both the transoission in "park® and the parking

brake engaged, automatic transmission vehicies must hold on 8
30% grade.

o’
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GX engir ers were generully satisfied with the X=-zar brake

systen taey had settled upon. Pilot and lead unit dbuild cars
passed MMVSS-105 certification tests using either the 3198/3199
or the 4§035/4050 rear 1lining combinations, and the systen
achieved what CM engineers considered to be lcceptable.rltins: on
the Pike's Peak schedule for effectiveness, wear, tecpersture
behavior, and cverall performance. Of several different bdrake
eonti‘urntiqgs tested on the West Virginia nountain schedule, an
initlal production configuration, using 8035/4050 rear linings
and s 817 propertiching valve, received highest ratings overall
for brake dalance and effectiveness. The engineers wese also
generally content with the Los Angeles brake duradilisy tes:
results, sithough on some of the runs on the L.A. schedule
drivers had sudbmitted reports of incidents of "rear wheel (or

brake) lockups.©12

In the latter half of 1978, a Durability Test and Devel-

opnent ("DT«D") group of GH's corporate engineering stafl ran
pre=production X=-cars on a gaew vehicle duradility tes:, the
R15~23 schedule, which was then under de.elopment by DTLD,

intended to bde pore adusive than the usage to which any single

12 Although the documents themselves do not say so, GX insists that

it assessed all such incidents as “"one-whlel takeovers,® i.a., a
single rear brake generating & significantly disproportionate
anount of brake torque relative to the other, atiriduted to
sustained exposure to high operating temperatures, producing
changes in the chemical composition of dbrake linings.

.
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car in consumer service would be subjected over the 1ife of the
vehicle. Two versions of the R15-23 schedule ~ one of 65,000,
the other of 100,U00 niles - were run by X-cars. The drivers,
hired fronm the general population, were asked to report any
aspect of design, performance, or durability that @ispleased them
or seemed to be unusual about the vehicles, fronm which the UT&D
staff prepared written test incident reports ("TIRs") to be-sent
to the engineers responsible for the design of the pPertinent
system. In the fall of 1978, Buick began to receive TIRs from
DT&D describing instances of "premature" res~ wheel lockups
reported by drivers running one R15-23 schedule. Duick engineers
inspected and rode the suspect vehicles, concluding that the
incidents were, once again, single rear wheel lockups, a.cnn-
clusion confirmed for them by thehdiscovery of unilateral glazed
or cracked 1inings and found only on the offending wheel.l3
Nevertheless, in nid-Decewber, 1378, the DTl staff gave a
status report on the R15-23 durabilify testing of the X-car
generally to senior G! managenment pgathered for & product review
in Hess, Arizona. One itew prominently on the agenda was the
13 Tne DT&D and Buick engineers maintain that they never regarded
the single-wheel lockup incidents as signifying a potential
control, or safety, problem with the X~cars. Not only had they
occurred only at low speeds towards the end of a stop, dbut a
single rear wheel lockup does not of itself result in loss of
vehicle control. The rolling tire on the opposite wheel, still
operating below the limit of adhesion, generates sufficient side

forces in conjunction with the front tires to maintain control of
both path and attitude. See Part III infra.

O
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subject of the reports of "rear brake overheating and premature
lockup,” as to which GM's then-president remarked that he did not
want the X-car tc go into production with any problem that might
be o major &3 %o require a "retrofit" after the cars had been
bullt and stockpiled.

GM's managenment then directed that a "task force" be formed,
under Bulck's leadership, to investigate the DTLD incidents and
advise whether the brake system should be produced as designed.
The task force assembled consisted of soue 20 engineers and
supporting staff, drawn fronm Buick, DT&D, Inland, Delco-Horszine,
GM Research, Chevrolet, and’the corporate engineering szaff. It
urrartook lnvestigations of quality control in lining production,
the netallurgy of the components, design of the rear brake, brake
balance, and the severity of the R15-23 achedule, and ordered
further vehicle and laboratory tes%s and engineering and

:henaticil anaiyses.

On January 23, 1979, the task force unanimously recommended
ageinst a delay in the production of the 1980 X~cars a3 desisnéd,
and to proceed with production on schedule. The task force's
recommendation was successively presented on February lst to the
X=car project center, on PFebruary 12th to a peeting of the chief
engineers, and on February 15th to a general managers' meeting
attended by senior corporate management, at each of which the

conclusions of the task force, viz., that the single-wheel
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leckups Were due to unilateral overheating and would not be

repeated in the field, were accepted. GX thus allowed production
to proceed, and the X-car was first released to the market on
April 19, 1979.14

A}tosether three rear brake lining cc-binations were used on
1980 X-cars as produced. Nearly 200,000 manual transnission
X~cars \te.rc built with the Bendix 3198/3199 rear linings. Jus:
over 30,000 automatic transmission cars had the %035/3050 pear
linings. Approxiuaiely 825,000 X-cars were equipped with the
5050/5050 combination. Roughly 246,000 autoumatic transmission
and 47,000 manual transmission cars had the 412 proportioner
valves; the remainder were equipped with the nominal 275 valve.l5

1% me task foree did, however, recomaend adoption of three "running
production changes" in the X-car's rear brake system, 21l of
which evince its continuing concern with its perforaance. One
recomaendation was to substitute a nominal 27% proposriioning

valve for the 81% valve, resulting directly in a decrease in rear
braking force at higher decelerations. The other tw0, oscensidbly

to lmprove the rear brake tempersture behavior, were 2 peversion
to the 4¢50/4050 lining combination on ausomatic transoission
X-cars, and the use of a2 "{inned” drunm (with greater capacity to
gissipate heat) in lieu of the smooth drun initially installed.
The lining change was implemented in March, 1979; the 27%
proporiioner valve and finned drum came into production during
August, 197y.

15 The actual slope of the 27% valve 15, in fact, approximately
30-31%.
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I1I1.

The primary functicrn of any motor vehicle's draking systex
is, of course, to enadble the driver to slow the vehicle a%l a
desired rate, varying its speed and position in tralfic or on the
road, or bringing it to a stop. When the brakes are applied,
retarding forces develop between each tire and the paveuent which
cause the car to slow. The magnitude of the draking force thas
can be generated at‘ each tire/road interface is limitec by the
adhesion characteristics of the tire and the road, which are
expressed in terms of the coefficient of friction (p) of the
tire/road interface.l® The higher the coefficient of friction,
the sreater the draking force potentially svalladble to sliow or
stop the car.

Braking force 2% the tire/road interface is created by
application of the brakes. By depressing the dbrake pedel, the
driver cn;ses hydraulic pressure, in a disc brake, to clamp the
brake 1linings asainst both sides of a metal :‘o;cor nounted on the
wheel; in a drum brake, the brake linings are pressed against the
inside walls of a cylindrical drum, also mounted on the wheel.
The resulting friction force between the linings and the rotor or

drum produces brake torque which will vary with changes in the

16 The "coefficient of friction" is a mathematical salculatic:,
p=F/N, where F is the force required to slide one object over
anc -~ and N is the verticel, or "normal" force, perpendicular
to 1.
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cogtricicnt of friction at the lining/rotor or 1ining/drum
‘interfaces, the hydraulic pressures, snd the physical dimensions
of the brake components. The greater the brake torque created
within the sheel, the greater the potential bdbrake force tha: can
be generated at the tire/road interface, within, or~course. the
linits of tire-to-road adhesion.

As n.ant:cr of principle brakes are designed to generate
friction forces sufficient to take optimum advantage of tire/rcad
coefficients of friction. Since stopping distance 13':130 a
function of nmass, however, mors braking force is necessary “o
Stop a fully loaded car than a 1ightly loaded car in the same
distance. Tbus; 4= a rule, brakes must be designed to generate
the larger bdbraking forces ;urricient to achieve the highest
deceleration rates wttainable for a fully loaded vebicle.

On slippery road surfaces, with lower coefficients of
friction, ;ht maxioum rate of deceleration is correspondingly
reduced, because the braking force that can be generated at the
tire/road interface is less than un a better pavenent with a’
higher coefficient. Yet a driver can still apply the brakes as
hard (and generate the sane brake torque) as when the car is on a

high-coefficient road surface. Regardless of road quality,

however, if the driver applies the brakes zufficiently hard so

4o
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tbat the braking forces exceed the available {riction forces as
the tire/road interface, each tire at whizh the 1imit of adhesion
is reached will "lock up,” or skid.

"Brake® (or "wheel™) "lockup," therefore, does not represent
a systenic mechanical malfunction, or a broken or failed part.l7
Brake lockup can occur, and the locked wheel will skid, notwith-
g standing the brake system and all its components are performing
precisely as_intended, simply because the driver bis applied the
brakes with too much force relative to extant tire and road
conditions. Skidding results from the interaction of the driver,
the brake systen, and the tire/road interface, and while on
occasion it may be both alarming and dnnseroqs, skidding in and

of itself i3 not a failure of vehicle “performance” nor in-

dicative of a braxe "defect."1B
The consequences of & skid are likewise explained by the
laws of physics. In addition to steering input, a car i3 also

controlled in its speed and direction of travel by the tire/road

17 prakes lock the wheels when the driver applies the brakea with
aufficient force to cause & tire to cease rotation, and a
nenerotating wheel on & moving car is said to be "locked up.”
The terms "brake lockup™ ané "wheel lockup™ are collogquitlisms
that are used interchangeadbly in thixz case to refer to & skid.

18 A brare lockup condition can be relieved in either of two ways:
the driver msy modulate the pedal to reduce the brake torque so
that the locked wheel resumes rotation, or the tire may skid on
to & less 8lippery portion of the pavement, increasing friction
forces available between the tire and road sufficiently to cause
the wheel to resurne rotation.
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friction forces. When a tire is simply rolling streight, without
either being accelerated or decelerated, it uses relatively
1ittle of the available friction 1imit to maintain its speed,
leaving most of the potential tire/road friction forces available
for steering and stopping. Priction forces resuliing froa any
cpmbinltign of steering and braking diminish the ab: ity to
generate control forces at the tire/road interface, and, when the
limit of adhesion is reached, the tire can no longer generate gny
side forces for path or attitude control. Thus, since steering
is accomplished through the front wheels, turning the wheels to
avoid a collision is totally ineffective when they are locked and
skidding.

Moreover, a slidins'tire has a lower tire/road coefficient
of friction than that of a rolling tire on the same surface.
Since the deceleration rate of a car cannot exceed the co-
efficient ;f friction at the tire/road interface, a car can stop
in a shorter distance if the 1imit of adhesion 1s not reached and
the tires continue to roll during -braking. For any given
tire/road interface, there is a "peak u," representing the
maximun deceleraticn rate attainadle with the tire rolling, and a
"slide §1," which represents thz lower rate the car can achieve
while skidding on the same surface. A car with one or wore of

its wheels "locked" and skidding has a diminished deceleration
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pogential, and, h(nee, & correspondingly lengihened stopping
distance, in comparison to another with all tires close to the
limit of adhesion dut still rolling.

An 1dead brake system would, therefors, operats to approach
the 1imit of adhesion at all four wheels simultaneously, whatever
the coefficient of the surface upon which the car is traveling,
mking the maximun friction forces at each tire/road interface
uvaillbl;"tq::hc driver for control purposes. Such a car, i.e.,
one that will develop prescisely the brake tcrque at sach wheel as
necessary to achleve simultaneous incipient four~-wheel lockup is
said to have "ideal druke balance."l? With ideal brake balance,
& . . pos3esses its shortest -ossible stopping distance
capadbility; the maximum braking forces at each tire can Se
sustained, and the maxinum deceleration rate attained, before any

wheel locks up.

19 Brake balance is 3218 to be "ideal” when the distridution, or
proportion, of braking forces among the tires is egual to the
distridbution of normal forcet on the tires. A car having 407 of
its normal force on each front tire and 10% on each rear tire
during a stop that also develops 407 of its total braking force
at each front tire and 10% at each rear tire is ideally
balanced. All four tires would reach their Limits of adhesion
sinultaneously, asszuming & uniform coefficient surface, and thus
enable the car to reach its full deceleration potentiazl pefore
experiencing vwheel lock.
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+ As 8 practical matter, hoWever, idezl balance can never be

achieved by any brake design throughout the entire range of

operating and loading conditions to which a car i3 subjected.20

The limit of adhesion at e2ch tire, being a function of both the

$ire/road coefficient and the normal {(vertical) force on the

whee &t any given instant, is 2 transient or dynanic value that

will vary from stop-to-stop and even during a single stop.2l

The tire/road coefficients that & car may encounter are also

affected by tire condition,22 particularly tread wear, and

inflation pressure, and may vary from point to point on an

apparently uniforn surface due to environmental factors, e.g.,

2u

21

22
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Advances in electronic and ricrechip technology have made
possible electronic "untilock®™ braking systems that have begun to
appear recently on cars marketed in the United States. Such
systems "sense® wheel speed indepandently for each wheel several
times 2 second and "back off" lins pressure if a lockup is
imminent. Nu Amsrican-ruilt 1980 model cars had them, and
earlier efforts to apply mgro primitive pechanical 'untilg;k'y
systems wers not successful. See Paccar, Inc. v. NHTSA, 3 F.2¢
632 (9th Cir.), cert. denied, §33 U.S. 78).

The 1imit of adhesion, at which the maximun dbraking force is

available 2t 2 tire/road interface, is the product of the

?g:rr§c1.n: of friction and the normal force at that interface
uN).

Whils the nmagnitude of their effect is disputed, variations in
tire inflation pressure and tread wear are acknowledged to have
2t least some effec. on tire/road coefficients, and 2 significant
percentage of cars * tha road have substantislly worn and/or
improperly ‘nfliated tires. Different tire compounds and tread
patterns c:n also produce different coefficients. The importance
of these factors in influencing the sequence of wheel lockup is
apt to be .reatest when the car 13 ..ose to :deal brake dalance.
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patches of rain or snow, or contaminants such as gravel,
vegetation, oll, or debris. And the surface charscteristics of
roads themselvas change over tina as they become worn or damaged.

There are two principal factors affecting the normal force
on each tire, and therefore 1ts maxinunm braking force, one being
the loading condition of the cer. In general, a 1ightly loaded
vehicle has a greater percentage of its weight on the front
tires, less ¥hen 1t is filled to capacity with Dasceigess or
cargc. Thus, even in a static state, ideal brake balance for a
particular car would require a different distridution of brake
torque among the four wheels in a fully-laden as opposed %o a
Iiéhtly-loldcd condition. Then, of course, the effect of
¢ifferences in static weight distridbution i3 compounded by the
dynamic transfer of normal force which occurs from she rear
wheels to thy front wheels during dbraking. As a vehicle
GCCC:CPI’C;, the inertia of its mass causet a: increass in the
normal force on the front wheels and a corresponding dec.ease in
the rear, the magn:éudo of the resr-to-front dynanic force

transfer being a fuvstion of the decelaration rate.23

23 ™ere are yet other complexities irvolved in trying to schieve

1deal drukc balance, such 25 the effscts of spted, changes in the

rolling radius of the ties, and nteering input which not only

reduce the friction forces available for draiking dbut will induce

as well 1 ‘ide~to~-s3ide inertial rorce transf+r <hat may arfect
the sequense of whes? lockup.
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® . Because ideal brake balance for a car differs with virtually
every deceleration it undergoes, sone wheel will be virtuilly
certain to lock up bafore another, if lockup occurs at all, and
4t is the seguence of lockup between the front and rear wheels
that has become the central focus of this case. "Pront brake
lockup,™ or "front lock," as the terms are used here, refers %o
the situation in which both front wheels lock before either rear
wheel during &8 brake application, and a car's brake system is
described as "front biased" if the car will experience front
brake lockup fiist in a stop sufficiently hard to produce lockup
at all. Converssly, “"rear brake lockup," or "rear lock,"
contcmplitez both rear wheels' locking belcr: either front wheel,
1.e., & "rear blased car" will lock its rear wheels first if the
point of wheel lock 1s reached during a s:op.zn

Certain adverse control consequences attend both a sustained
front or rear brake lockup. Steering control over the direction,
or path, the car is traveling 1s reduced in either case, because
side forces cannot be developed at the sliding tires, and

stopping distance is extended, because the braking forces at the

811ding tires have been diminished by the lower slide co-

2k mne adjective "premature,” as it modifies "lockup," is also a
colloguialism without scientific meaning, and expresses only a
subjective Judgment of the driver as to when he Right expect his
wheels - either {ront or rear - to lock Up in any given stop.
The further away a vehicle from the ldeal brake balance, the
greater the degree of "prematurity" perceived by the driver of
the lockup of the wheels favored by the biss.
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eff{iciant. These same adverse conseguences, however, also occur

4

in instances of four-wheel lockup, whether consequent to ideal
brake balance or simply a sufficiently hard brake application.25
- In most modern cars most of the weight 1s borne by the Zront
wheels ;hich are therefore expected to contribute more braking
force in routine operation than the rear wheels. The drop in
tire/road coefficient frou peak to s1iding which results when the
front wheels-alone 1ock extends a car's minioun stopping distance
more than with rear brake lockup. A sustained front brake lockup
on an X-(*r, for exampls, will extend its minimmn stopping
distance by 252 over that attainable when its fears lock first.26
On the other hand, a front lock condition 1 considersd
"stadble" in an engineering sense because, even though a co-
irciding lateral force, or "moment," whether endogezous or
oxo;onous,‘may cause the car to oscillate, or "fishtall," it

natural tendency is to return to its original attitude before the

25 studies indicate that in perceived emergencies, o avoid a
c0llision most drivers instinctively apply the brakes with force
sufficient to lock all four wheels simultaneocusly, regardless of
whether the car is front biased or rear biased.

26 0on a slippery surface (.& peak p/.3 slide p) at an initisl spesd
of 3U moh, an X-car sustaining front brake lockup will require
17 more (BA' v, 67'} to stop than with rear lock. At 55 mph,
the rear lock condition improves stopping distance capability
relative to front lock by 56', Assuming a constant de=eleration
rate from those two inicial speeds, the X-car with front lock
would be traveling at 13.5 mph and 24.5 mph, raspectively, at the
points at which the X-car with raar lock would be completely
stopped.

|
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fOrce was applied. Converssly, & rear brake lockup results in an
"unstadble" ‘ton; a lateral force or moment can initiate a
"yaw,” or rovstion around the car's vertical axis, wbich, unless
brought under control, i self-energizing and ¥ill continue until
a s2ate of equilidbrium is achieved. In sum, 2 sustained front
lockup Will oxtené minimum stopping distance vis-a-vis a rear
lock; with sustained rear brake lockup, & car 13 more apt to
yield to yaw, .or "spla-out."

Stadbility, however, does not connote controllabdbility, nor
does instadility render the vehicle uncontrolladle.27 A car with
front lock can be direstionally controlled only by the correct
driver response of brake modulation, for unless the lockup
condition is relieved, the car will tend to slide in a straight
line following the path it was traveling when its wheels locked.
Thus, a curve cannot bdbe hogotiutod nor an odbject directly ahead
avoided, while front lock persists.

In the rrar lock condition, & car will stop in s straight
line only 4f no significant latersl force is exerted on it.

Once the car does begin to yaw, the capacity of the front tires

to generate sufficient side forces to enadle the driver to regain

control ovVer the car's attitude by steering may be overwhelmed as

27 Control of a car invol.es several paraneters of which stadility
is but one. A stable systen tends to resist control imputs,
while instadility tends to augment them. For example, 8 large

ocean tanker is very stadble undervay, dut, therefore, not very
controlladle.
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the moment reinforces itself. Once again, however, as direc-
tional control may be recoversd following front lack, so also zay
the driver bring a yawing car under contr } with its rears
locked =~ by properly modulating the brakes.28

v,

Pront~to-rear "brake balance® refers to the disiributicn of
braking torqae or braking force betwesn the front and rear =
wWneelS. It s the engineering paraueter for ascertaining the
relative propensity of cars to proceed to either frunt or rear
brake loskup first. Ho matter the brake components used, their
condition, or how th:yiwork in conjunction with one another.
their effect on the sequence of wheel lockup depends upon the
brake torque they gensrate and the resulting braking forces
created at. the tires. By measuring either brake torque or
braking force at the four uheels, engineers can deternine the
distribution of braking between front and rear tires, quantifying
the results in terns of degrees of “front bias" or “rear blas,*
froo which the sequence and tining of wheel lockup can bde
theorstically predicted for any given stop on any surface
cosf{ficient,
2b xg the evidence vividly demonstrated, however, a noving vehicle

may expsrience yaw with any combination of wheels locked, or as a
result of the exertion of foreces upon it that involve no br

at all. Rear brake lockup does not "cause,” nor s it inevitadly
accozpanied by, yaw. See Part VI1, infra.

¢
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Engineering witnesses for both sides ultimately adopted a
concept of “brake efficiency"™ as a uniforu expression of the
degree of a car's brake balance, Bruke efficiency is a per-
centage calculated by dividing the tire/road coefficient into the
nliimum deceleration rate (in units of gravity) a car can achieve
before experiencing front or rear brake lockup. Thus, a 100%
efficient braking systen equates to ideal brake bazlance; the car
can attain a .85 deceleration rate on a .B peak u surface before
experiencing wheel lock.29 A car that is 75% efficient on the
same surface would experience brake lockup, either front or rear,
at a .6g deceleration rate. And as between two cars known to be
rear biased, one at §0% efficieﬁc: and the other 702 efficient,
on the same surface, the latter will develop rear brake lockup at
a lower deceleration than the more "efficient" car.

Measurements of brake torgque have historically been nade
with "torque wheels," specially instrumented wheela enploying
strain gauges to record brake torque electronically throughou. a
deceleration, Braking force at the tire/road interface can be
measured by & device developed by GM in conjunction with its
trisl preparation fur this case called 2 "road transducer pad®
("RTP"), an instrumented road surface that records longitudinal
forces and deceleration rates at the tire/road interface when
29 1z so happens that the laws of physics dictate that maximum

deceleration rate in gravity units is essentially equal to the
value of the peak tire/road coefficient.
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rdlling wheels are run over it during a brake applicatiocn.
Although the Zovernment was dubious of the RTP technique, RTP and
torque wheel neasurements proved to correlate well, and peasure-
ments by both methods were employed, when it served their
purposes, by the engineers who testified for both sides.

The competing considerations for or against front biar or
rear bias as a desiradle design objective heve been understood
and appreciated within the brake engineering commnity for many
years. Technological limitations simply require that cone
promises be made in reaching an engineering consensus as to an
optimum braking distribution that addresses both stopping
distaace and vehicle control obJjectives in t;xe myriad loadzﬁs and
road-surface conditions most cars will encounter in Jears of
normal service. Differing views as to how much to emphasize
stopping distance or rtability at the expense of the other have
provoked acadexic controversy in the engineering literature which
i3 still unresolved, a}:d has prompted those nations with mature
automotive indusiries to adopt somewhat divergent regulatory
approaches. In the United States ninimum stopping distance has
historically prevailed over stability as the paramount objective
of effective braking, and this preoccupation, which hus only
recently been called into question, is expressed in the pre—
Vulling federal regulatory s:andard governing braking, and
reflected as well in the published writings of American brake

.~
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engineers and the neasured brake balances of cars bduilt by the
American automotive industry from the early 1970's well into this
decade.

In 1976 NHTSA promulgated Federazl Motor Vehicle Safety
Standard 105-73, A9 C.F.R. § 571.105 ("PKVSS-105") establishing
nandator{.perfornnnce requirenents for'every new cer sold in
Aperica "to insure safe bdbraking performance under normal and
ezergency conditions." &Y C.P.R. § 571.105(S2). PFMVSS-105
specifies that a car be able to sStop within prescribed distances
on a series of "effectiveness" or stopping distance tests. Nine
of the ten effectivensss stops must be made at gross vehicle
weight. Only one is to be made in the lightly lcaded conditiom.
Contrasting with its exacting requirements as to stopping .
distences, PMVSS~105 imposes no express requirements relating to
vehicle staﬁility, other than that the vehicle not deviate from
the roadw;y during deceleration. The locking of arv one whez. is
permitted at any speed, any two or umore wheels may lock at speeds
below 10 nph, and no wheel lockup sequence is prescribed. The
emphasis on stopping distance for the heavily laa.. vehicle, of
cou *., implicitly encourages brake balance design tending toward

rear bias at lighter loads,30

30 NyTSA insists that front biased cars, properly constructed, can
pass FHVSS-105 at all loading conditlions, but brake balance
measurenents made by bothL GH and NHTSA in the course of this case
on several hundred competitive cars show that a substantial
percentage of cars in service in America between 1977 and 1984
had soue degree of rear bias and were intentlonally so designed,
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. In its subsequent rulemaking proposals in 1979 ani 1981
NHTSA continued to stress stopping distance as the pripary safecy
faczor. In 1979, when NHTSA proposed extending PMVSS-105 to
light trucks and vans to improve their braking capability, it
Justified the proposal by observing that s:udies showed “szall
percentage reductions in stopping distance consistently result in
proportionately larger reductions in accidents or accident
severity.® M Ped. Reg. 60116 (1979). Then, having succeeded in
extending FiVSS-105 to 1ight trucks and vans, WHTSA rejected
petitions for reconsideration, calculating that a 4% ioprovement
in stopp ng distance capadbility would result in a 5 to 9%
reduction in accidents in whizh brakes are used, ¢§ Fed. Reg.
618927(1981), and noting again that improved stopping distances
not only avert some accidents but also reduce the speeds at
which the remainder occur, thereby reducing their everity.
at 61893. )

i

.

The European Conmen Market countries have taken a different
regulatory approach in their braking standard. Regulation 13 of
the United Nations Economic Comuission for Europe ("ECE™) demands
less braking efficiency of the heavily laden car, i.e., it
tolerates sor-what longer stopping distances, but prohibiis wheel

lock altog~tker and prescribes express limits to the degree of

including models manufactured by Ford, Datsun, Chrysler, Toyota,
Honda, and Renault.

El{lC %0
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rear bias a car may exhibit, disallowing it in all but nid-range
gecelerations. In other wcrds, the Zuropean approach reflects

pore concern with stability than stopping distance.31

v.

NATSA conducts its lnvestigations of suspected safety-
related defects in motor venicles through its Office of Defec:ts
Investigation ("0ODI"). ODI is headed by & Director, under the
supervision of an Assocliate Adninistrator for Enforcement, who
reports, in turn, to the NHTSA Administrator. O(DI's phases -f
investigative activity proceed from an "engineering analysis,"
which may be followed 1y a8 formal case "investigation® and
conclude in the "Phase I Report,® the agency's initial defect de~
termination and notification to the manufacturer. I contested,
the nmatter then goes to a public hearing, and, ultimately,
results 15 NHETSA's final deteruaination and an order fcr recall if
warranted.

NHTSA inltiated an engineering analysis of GM's 1980 X-body
vehicles in lovember, 1479, after observations made at the

FMVSS-105 compliance testing (conducted by NHTSA's Office of

31 shortly before this trial concluded, it was reported to the Court
that NHTSA had published 8 notice of proposed rulemaking to
consider adoption of 8 new American braking standard, to become
effective in 1991 as FMVSS-135. The proposed standard, which is
still under consideration, would expressly require that 1992-
model and later new cars be predoninantly {ront blased.

0J

B vt
|
‘




B

55

-32-
V;ﬁicle Safety Compliance) raised its suspiclons hat 1980 X-cars
eight be predisposed to unanticipated 1;ckups of the rear wheels
while being braked. By the time the engineering anelysis had
been completed in June, 1981, NHTSA had on hand some 212 come
Plaints of the nisadventures of X-car drivers, 58 of them
culninating in accidents, whiech night have been preceded by 2
rear wheel lockup. A search of NHTSA's computer bank revealed
some 54 adﬁltiona} complaints about the 1387 X-saos, eompared to
none for any other front wheel drive cars, including GM's own
1981 X-cars. Conseguently, a formal case investigation was
opened on July 2, 1931.

On July 6, 1981, the ODI Director wrote —to Gi stating that
NETSA believed "the rear brake system of the 1980 I-body vehicles
(utilizing the 41 percent valves and aggressive brake liniugs)
contains-an engineering defect whicn has safety=related ize
Plicazions. . . ." and urged GM to commit itself o “corrective
acticn . . . within five (5) working days." GH's response of
July &, 1981, stated that the coupany would "ini:itte a recall
modification relative to the involved vehicles,” and, thereafter,
on August 5, 1981, GK undertook to recall 47,371 manusl-trans-
mission-equipped vehicles for a pProportioning valve change.
Although the recall itself covered only certain early-production
penual-transmission-equipped vehicles, i.s., those manufactured

with a 350 x %1% propcrtioning valve, GM also authorized dealers
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to.make the proportioning valve change on automatic transmission-
equipped vehicles if "it becomes necessary to satisfy an ower
complaint « « o in the interest of maintaining custone.
satisfaction.” The company also authorized & change in the rear
brake linings for complaining owners of later production manuals,
i.e., those manufactured 1niTially with the 350-27% proportioning
ve' e

ODI had"developed 2 test plan in late June, 1981, to attexpt
to identify what might be nmechanical causes for the complaints
it was receiving, in the nourse of which it would examine the
X=cars' rear brake linings, brake drums, proportioning valves,
and parking brake cable routing. Tests conducted in July, 1981,
and repeated somewhat more formaliy in the fall of 1981 at
NHTSA's Engineering Test Pacility in Eas¢ Liberty, Ohlo,
indicated %o NHTSA's engineers that the cooponents having nost
pronounced effect upon rear brake output were, indeed, the
proportioning valve and the rear brake linings, whether or nce
they were "causes" of the drivers' mishaps.

On January 14, 1983, NETSA notified GN that the agency had
made ap initial determination, pursuant to 15 U.S.C. § 1412, <that
331 1580 X-body vehicles - manuals and automatics = equipped with
‘sore aggressive rear bruke linings contained a deiect which
reiated to motor vehicle safety, and scheduled a statutory

proceeding under 15 U.S.C. § 1416 to review the adequacy of the

RIC
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1591 recall. Public announcement of the initiai deternination
¥as glven nationwide publicity, including NHTSA's release to the
television networks of film clips of an X=body test vehicle
undergoing a dramatic skid-ané-yaw, and on February 9, 1983, M
capitulated. It notified NHTSA that it would voeluntarily recsll
_a_J_:l of its 1980 X-cars equipped with manual transnissions, and
éertain early-production automatics, too. Accordingly, with the
necessity for a conmpulsory recall order ubsted, NHTSA cancelled
the pudblic proceedings scheduled to begin the following month.
On March 18, 1983, GM specified the corrective action it intended
to take: not only would it install new resr brake li.udings and
park brake csbles on the recalled vehicles, 1t would 2lso
"inspect the front brake system and provide replacements of parts
necessary to provide uniformity of the entire brake systen,.%

While. awaiting the recail specifications, on March k.th RHTSA
sent GX a ~c:ompre!:em:l.ve "spacial orcer and document production
request,” a subspecies of process akin to an adminissrative
subpoenz, pursuant to 15 U.S.C. § 1401(ec). The special order
directed GM to provide NHTSA with copies of internzl GM documenss
not previr sly furnished relating to the "premature resr brake
lockup" phenomenon HETSA was investigating. GM responded in
three installments, between March 25 and March 31, 1983, the
firal installment enclcsing the collection of TIRs generated
curing the R15-23 schedule, which revezled to ,JHTSA for the first

O
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ti.me, it says, that not only had GN's own test drivers reported
"pear wheel lockup™ incidents on pre~production X-body profotype:
. more than two years before, but also that GM management had felt
compelled to create &n unprecedented "task force" to deal with
the very prodlem NHTSA was investigating.

Less- than ¥ week later NHTSA 1ssued a formai adnministrative
subpoena to GM rcquirins.it to produce both records and one or
nore knovledgelble officials to testify about them. Thereafter,
administrative depositions and document production continued
until NHTSA aborted the administrative proceedings in favor of
the instant actlon.

on Au;v;t 3, 1983, when the complaint was filed, NHTSA
clained to be in posseasién of more than 2,700 consumer cone
Plaints it classified as incidents of probadble "premature rear
wheel lockip." Tncluded among them were multiple instances of
accident{, injuries, and fatalities; if the incidents were
attributable to a vehicle def-ct, the defect was indisputably

safetye-related.

vi.
For reasons to become apparent, notwithstanding the exe
tensive engineering tests conducted by both sides on X-cars,
other cars, and their various components, the governnent chase %2

rely prinarily, throughout trial and thereafter, upon evidence

ERIC 6.5
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of X-car "consumers'® personal cxp;riences to meet its burden of
proof that GH's 1980 X-cars are generically afflicted with a
safety-related defect. That evidence took several forns: 1)
inecourt testimony of 12 live-witness consumers who had lost
control of their 1980 X-cars while attenmpting to slow or stop; 2)
dopnsitiohs of absent consumers i which similar incidents were
described; 3) unsolicited written complaints sent to the
Sovernment or directly to 3H froz around the country recounting
still more such incidents; &) an assessment of complaints
received analyzed by a vehicle dynamicist and a statistician in
conjul ion with one another, which purportedly cstablishis that
& substantial majority of them reported experiences which vere
"consistent with" instability uccompanying early rear brake )
lockup; and 5) comparisons of the absolute numbers and normaliged
rates of complaints recaived by the government regarding the 1980
X-car, as ;ouplv.d to ths lesser nunbers of complaints made about
other cars,

According to the government, the 1980 X-car has been the
subject of the largest numbe: of reports of xhat it terms "yaw
insta™11lity" of any car in NHTSA's history. As of the end of
Pebruary, 1985, more than two months before the end of the trial,
the total nuuber of complaints received by NHTSA which it was
prepared to classisfy officially as cases of "probadle premature

rear brake lockup™ exceeded 4,000. When trial. began the nuxber

Q F 4
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%gs in exceaa of 3,500, of which over 300 reported injuriea or
fatalitiea, and nearly a third nentioned at least property damage
accidenta.32 The number of ainmilar complaints about other car
modela, by contrast, was negligible, NETSA says, except for two
othera (one of them a GM product) also currently under investi-
gation. .

The testimony of the government's 12 typical "consumers*
who appeared 4t t.ial (owners and/or drivers of 1980-mdel Gd
X-cars from various parts of the United Statea ind Canada) is the
centerpliece of the government's circumstantial proof-of-defect—
by-failure-of-performance-~alone evidence. ?retonnitting‘
queations of admis: lbility, the Court assumes that thelr
experiencea are representative of those related in truncated form
in most, if not all, of the affidavits/declarations, depositions,
and unaworn, complaints offered by the government for cumulative
purpoaes, ;;; in cther words, the affiants/declarants, deponents

and complainants would have given similar testimony if called.

32 Although GM sold X-cars with nine separate combinations of brake
componenta, the evidence shows that none of the configurations
was imimune from complaints. Even bdefore the adverse national
pudblicity in January, 1983, attendant upon NHISA's initial defect
determination (for which GM blames most of the outcry), GM itself
had received some 700 complaints about 1980 X-cars; 269 involved
automatic transmission cars, 237 of them frow the population of
automatics never recalled.
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*, The consumers had certsin characteristics in common; in
others they were unique. Four Were male, eight female. ‘he
ma.es acknowledged responsibility for the maintenance of thelr
vehicles, while the females generally entrusted maintenance to
oale mexbers of their households. They were all mature, ranging
between 37 and 73 yun'of age. All had many years' driving
experience (none less than 20) with many different types of
sutomodbiles,. and all had generally good driving records. Their
driving experience had beén acquired in geographic 1ocat1$ns as
diverse «8 scuthern California and Ontario, Canada, New York City
and Waukesha, Wisconsin. And the exp.riences they describdbed
which the government contends evinces the "defect" in thelr
X~cars occurred in every climatic condition, ranging from heavy
snow to dry suumer heat, ana on every sort of road: freeways,
interstates, two-lane country roads, multi-lane urbdban arteries,
bridge approaches, and residential neighborhood streets. XNone of
then had ever experienced the phenomsnon to which they testified
in any other vehicles they had driven in all their years of
driving. All professed to be adble to distinguish it from control
difficulties associated with ice or snow. All had pade rwone
effort to ascertain ai.. correct the cause, both through and

outside GH¥ channels (sone with nore persistence than others),
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thout success. Soce retained their 1980 X-cars; others had
traded them in for cars made by ather manufacturers, and several
. had traded for later-year-model X=cars.

The phencnenon to which each testified, however - variously
described, but recognizable as similar nNeVertheless - wag &
"yaw,® or a swerve by the rear to a marked degree, either left or
right, r;ou the axis of travel upon the application of “"modsrate™
to "moderately hard" brake pressure, while travclig; at
relativel 18t rates of speed. Each asserted that he or she
"lost control® of the car's dirsction of travel altogether until
coning to rest, at angles varying from 30° to 180° from the
original heading. Each had had mors than one such experience,
Scze a3 DAny A3 31z, which were separsted, however, by intervals
of Weeks or months, sonetines years, during which the vehicle had
behaved unremarkadbly. Since the incidents would occur inter-
nitttntl!';nd without warning, they could not be anticipated and
prepared fur. Several of then had resulted in collisions with
‘3t2tlonary roadside objects or other vehicles ynable to avoid
ther, inflicting significant property damage. None of the
consumers was ever able to convzgce General Motors, or a GM
dealer, that what had happened to them was the fault primarily of

the vehicle and was amiénadble to mechanical correction.
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*. The testimony of the consumer witnesses was supplemented
with a complaint analysis by the government's vehicle dynanicist
who reviewed 109 declarations procured by zovernmo££ attorneys
from other X-car owners who had complained to NHTSA of similar
txperionces.33 Three-fourths of then, in his opiﬁion. described
experiences “consistent with" rear brake lockup instadbility, and,
using the dynamacist's criteria for so classifying them, a
governnent statistician nade projections with respect to the
renainder of the complaints, concluding that over 1,400 of then
roporicd incidents which could likewise be characterized as
“consistent with" rear wheel lockup instadility. (Almost half of
them had come from owners Of automatic transmission X-cars which
had never been recalled.) By cumulating the consumers' testimony
with that of the deponents, three-quarters of the declarants,
and the lhqo-plus cogplainants, the government contended it had
dexonstrated, by a "failure of performance® of a clearly non-de
pinimis number of vihicles, the existence of a salety-related
defect in 1980 X-cars which two recalls had failed to remedy.

Corroborative of the consumer evidence, the governnent

asserted, was the documentation divulged dy GM under compulsion
which not only counfirued that the consupers' experiences were not
1llusory, but supplied proof that GM had, in fact, determined for
33 The declarants were '.candozly" selected, NHTSA said, from a

sanple of the 2,000-plus complaints NHTSA had in hand at the
<ine.
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-itself that its 1980 X-cars were prone to "pear wheel lockup”
before they went into producti.on and had nevertheless allowed
them to be s0ld to the pudblic. In the aggregate, according to
NHTSA, GM's internal writings constituted a v.rtual adnission of
& breach of its statutory duty.

The.ehier of NHTSA's Defects Evaluation Division, ODI,
testified to his analysis of the thousands of documents supplied
by GM by the-end of the administrative inquiry. According to his
reconstruction of the X=-car brake design process from the
documents, beginning in mid-1978 GM test drivers had begum to
submit their reports of "rear brake" or "rear wheel" lockups, and
the reports had been circulated throughout the corpor—a-t':.on to
the consideradble consternation of senior managenment. At the
Decenmber, 1978, meeting at Mesa, Arizona, ostensidbly called <o
review the general "durability” test results on the X-car before
the start ;r production, the most exalted of GH's executives,
including its president, were told that the testing had revealed,
among other design "deficiencies,”™ a problem with "rear brate
lockup" which remained "unreso}ved“ despite efforts to correct
it.

After the Mesa meeting, and the formation of the "task
force" to consider whe%her to delay the start of production aad
to propose solutions for the "lockup probdlem," in 1a§e Junuary,

1379 (lsss than two weeks after its initial meeting) the task

O
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force declined t» recommend a delay of production start-up, even
tgéugh it had not found an explanation for the problen and its
testing had not been completed, while simultaneously suggesting,
nevertheless, various design changes clearly indicating shat 1¢
knew brake design should be woving in the direction of cininished
rear braking, e.g., reducing the hydraulic pressure to the rear
brakes by changing the propor:ilicaing valve slope and/or break
point; using less aggressive rear brake linings; and installing
finned drums to reduce rear brake temperatures.33

Even after the X-car had gone into productio= in Jjanuary,
1979, GM continued 1ts "Curability"™ testing, using prcducsion
X-cars in addition t; lead unit bulld models, and test crive:c

contiried to report incidents of brake lockup, prompting a GM

34 At the February 1, 1979, chief engineers' neeting, after pro-
ductlio:n had comnenced, representatizes of tuick presented their
three design modifications as the recommendations of the tesx
force, i.e., use of a 350 x 27% proportioning valve, 8050/4050
rear linings, and finned rear brake drums. Whether these three
changes truly represented the task force "consensus,™ NHTSA
submits, is doudtful; it found no other task force document to
corroborate Bulck's characterization of 1t as such.

The three modifications were adopted as “"running changes,®
but only after thousands of X-cars had been manufactured without
the changes, and without retrofitting. GM began installing
finned druns on production X-cars on August 15, 1Y79, by which
time over 278,000 X-cars had been built with nonfinned drums. On
August 27th, 274 proportioning valves came into use on production
X-cars, nearly 294,000 X-cars having been equipped with the 51%
proportioning valve 11 the meantine.

ERIC I
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senior vice president of engineering to expostulate, in a
contemporaneous menérnndun HHTSA finds particularly incrind-
nating:

Don't you know that you never lock the pear wheel
brakes first?ii

How are such product dccisions made?

What event caused the design responsible division to
change their mind on this matter?

How could we miss something so obvious?!!
How can GM put out such a systea?
Engineering Staff is not doing its job!
As late as May Tth the sane vice president wrote:
"Every time I ask, I an told the "X" car brakes are
fixed. These teats do not indicate they are. What do
ve have taat does?"
(0n July 11, 1979, finned drums were first installed on t.st
cars, and thereafter the internal lockup reports apparentl .
ceased dux:ins the remainder of the durability testing.)

Soon after the first X-cars went on sale in April, 1979,
General Motors, too, besax{ to collect complaints from iss
ezployees and customers of the sort that NHTSA characterized as
“consistent with" rear brake lockup. In 1980, GM began to
catalogue the complaints according to the various brake component
configurations then in sarvice. Its records reveal that i~cars
with 27% proportioning valves, 3050/4050 rear linings, and finned

drums were generating fewer complaints froo the field than any
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o}'the other configurations. Yet it made no effort to do

anything about thoae otherwise equipped until its first recall
the following year.35

o

on

35

36

O
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" Once- the government had completed its prima facie presen-

tation, and the Court had denied GM's motion to dismiss pursuant

Fed.K.Civ.P. 41(b), first GM (in its case-in-chief), then the

goverrmment (in rebuttal), and, finally, GH (4n surrebuttal)

presented-extensive evidence of the results of actual tests made

X-cars, their coumercial competitors, and the cocponents of

both. The trial record is replete with engineering data.36

In July, 1980, almost at the conclusion of the proZuction of the

1987 model, GM redesigned the Z-car's park brake system, allowing
it to use 305u/FU50 1inings on even manual transnission X~cars
and still dbe assured that they would comply with FMVSS-105.
However, by July, 1980, GM had produced some 200,000-plus manual
transmission X-cars with the Bendix 3198/3199 linings.

installation of 4050/3050 linings as original equiprent on
automatic transmission X=cars began in March, 1979, after,
however, it had produced nearly 32,000 automatics with the
4035/4050 linings.

Both sides «ere not only required to produce to one arother in
advance ih: data underlying the test programs o be presented in
court, they we e expected as well to depose any expert w.inesses
by whom it would be presented, and those by whom it may have been
collected if necessary, substantially before 1t was received into
evidence. Consequen:tly, they were prepared to, and 6id, make
full use of one another's data to the extent &t suited thelir
purposes.
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“+ The Court finds the vehicle test results to be the most
objective, least amdbiguous or equivocal, and hence the post
convineing evidence adduced. It is the prinmary basis for this
decision.

General Motors neasured the brake balance of 73 "current
configuration” X-cars,37 25 of which had been the subjects of
consumer complaints. NHTSA measured the breke bal.nce of 30
%=-cars (including later models), three of which were conplaint
vehicles. NHTSA also determined the wheel lock sequence o more
than 140 addition=l current configuration X-cars, without,
however, measuring their brake balances.38 Then, in order to
compare the X-car measurecents to some external standard, both
parties also tested a number of <umpetitive, or "peer," cars
(referred to by GM as "star~-pf-the-art" cars). GM initially
tested 57 competitive vehicles, nearly all of which dated from
the 1979-83 wodel years. Then, reactinz to NHTSA's intimations

that the competitcrs night not be fairly representative, GM

37 ngurpent configuration” refers to X-.ars equipped with 8032 front
brake 1lipings, 34050/4050 rear 1inings, with either 41% or 27%
proportioner valves, and either smooth or finned rear brale drums,
i.e., configurations remaining on the road post-recalls.

38 Altogether, 302 "as received" X-cars (including some equipped
with pre-recall rear linings and others with "af'termarket"
linings from non-GM sources) and 526 "peer" cars were tested in
some fashion by the parties. The "as received" peasurements
reflected the ca:.C' brake balances as of the time they were
acquired from the owners for testing, i.e., with such changes in
brake bdbalance from design intent as may have occurred while the
cars were in custouer service for any reason.

O
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tested an additional 97 cars from particular model lines, and a
statistically random sample of 101 other cocpetitive cars - 102
Ford Fairmonts, 57 AMC Alliances, and 55 Chrysler Cordobas, all
but the Alliances dating from the 1979-81 model years. NHTSA
evaluated 4] competitive cars for wheel lock Sequence, but did
not measure the brake balance of any.

The results of the test programs were definitively con-
sistent, regardless of which party conducted the tests and .
recorded the data, or the manner in which the test cars were
obtained. The resulis conclusively disprove the existence of
common ensineering idiosyncrasy in the bdbraking perforuance of
1980 Xecars not found in their competitors, no patter how
configured, and whether or not it could be termed a “defect."

) Pirs:t, the percentage of competitive cars found to be prear

biased in the "as received" conditicn, lightly loaded, was no*

or.ly substantiai: it =xceeded that of the X=-cars. HNHTSA's

initial evaluatiou of wheel lock sequence of 102 X-cars znd 31

peer cars ingicated that a driver was nmore likely to encounter

re2 ULias and/or rear brake lockup in a non-GH car than in an

X=car on both low and high coefficient surfaces.39 In each of tue

39 snortly before trisl NATSA evaluated the wh2el lock Sequence on
107 1980 Xecars and 41 1979-81 model peer cars with original
equipnent brakes. The tests were conducted on three road
surfaces "sing electronic decelercmeters, pedal force trans-
ducers, and outside observers to determine wheel lock sequence.
On high traction asphalt roads, 35% of current configuration

Xecars locked rear wheels first coppared to 92% of the peer cars
tested by HHTSA. On the lowest coefficlent road, the {igures

o Ly
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three samples of competitive '8 chosen by GM and NHTSA for
testing, well over 505 of them were rsar biased on & .5 peak u

surface and an even greater percentage were rear biase” at higher

declerations.’0

. Second, the braking efficiencies of rear-blased competitive
A cars in customer service were found to be generally lower than
“he efficienciea of rear biased X-cars, including sc-called
"complaint ears." Whereas competitive cars ranged «s low as 60%
in efficiency, the most inefficient X-cars were at 70% or higher.
Inird, the brake balance of all X-cars measured in terns of
their dbriting efficiencies fell well within the bdbrake dalance

the same and later modcl years.dl

’ "envelope" estadblishizd by the extremes of the cowp..ito~ from

|

| _

| were 252 and 58%, respectively. Moreover, the pedal force

| transducers indicated tuat the pedal effort needed to lock the

i second axle after the first axle had locked on the rear biased

| X-cars was less chan that needed to lock the peer cars, i.e., the

% X-cars were closer to ideal brake balance.

|

‘ 40 me three sanples encompassed the initial 57 1975-84 state-
of-the-art cars, all from the Arizona area, tested by GM without

‘ pre-screerning, the 101 statistically random 1979-81 cars, from

f Michigan, also tested by GM, and the 41 1979-81 cars from Ohio

| tested by NHTSA withou®” ore-screening.

51 GM engineers devised graphical plots, called "cloud charts,” to

display the distribution of comparative brak mg efficiencies for

the 103 current configuration X-cars and the several fleets of

Competitive cars tested. In each instance, a larger proportion

of X-cars than peer cars appear therefronm to be front biased, ang

the most rear-biased X-cars were more efficient than many of the

competitive cars.

-J
c

" ERIC

Aruitoxt provided by Eic:




ERIC

Aruitoxt provided by Eic:

71

~48.-

~, Pourth, the envelope of current-configuration X-car braking

efficiencies at all decelerations was xore compact, and cl.stered
in closer proximity to the ideal bdrake dalance curve, than those
of other model lines from which a sudbstanti.l numbder of vehicles
were tested, e.g., the Allianc:, Cordcda and Pairmont. Of models
of which ?ultiple semples ol at least ten vehicles were tested,
not one was shown to have a narrower range of brake efficlency,
or to possess lesser degrees of rear dlaz, than the 103 current
configuration X-cars.

Pifth, when the "design intent" brake balanze of current
configuration X=cars was tested with the drakes " wuil”~ and
burnished,” it was revealed to de front bdblased, ¢ :1 in the
lightly loaded condition.%2

In making these findings, the Court accepts the parties’
respecsive measurenents, whether made with torque wheels or the
RTP, havink been given no persuasive reason to do otherwise.
£ach side expressed reservations about the other's test pro-
tocols, but the correlations and consistency of the neasurements

allay any uncertainty over the extent to which teut procedures

42 gy tested 32 X-cars with 4050/4050 rear linings in the rebuilt
and durnished condition and all were front diased at all
deceleration ranges except one which became slightly rear bliased
around .7g. NHTSA tested four such current configuration X-cars;
all four were front biased in the 1ightly loaded condition.
Smaller samples of competitive models were similarly redbuilt and
burnished with new production linings; three of then proved to bde
rear bizsed in the lightly loaded condition at all decelerations.
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mdy have affected the results. Ultimately, NETSA's brake
engineers tacitly conceded that the tests conducted by both dik
not denonstrate, individually or collectively, & greater degree
of resr bias on X :ars than their competitors. T

Count I of the complaint alleged that, "for reasons relating
to several distinct components® thereof, -he rear braking systen
of the 1980 X-care caused "presacure rear wheel lock=up." Yet
the sovernient was never abie %o identify any "components® of the
rear braking system which, scparately or in conjunction with one
another, consistently ceused the X-cars' rear wheels to lock
before the front wheels, increased rear brake output over tine,
or rendered X-cars 2s & group rear biased either when new or with
use. (The measured vehicle data, to the contrary, rellecte’ that
the X-cars' rear brake cutput generally decreased with use).

Count::I of tne complaint alleged that corrosion of the
front brake components diminished their effectiveness with a
consequent shif'Z in brake balance 10 the rear. Yet front brak:
cor.osion was not shown to .reduce front brake output, thus
leaving brake balance between front and rear unaltered. GM
engineers neasured the brake .alances of 19 X-cars receiv-d from
consuners with varying degrees of corrosion of thsir front brake
components; the wost severely corroded were nevertheless front
biased, and no correlation was found between front brake output

and the degree of corrosion., Even corroded caliper pins could

¥ -
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ndt resist the clamping force of a brake application, and the
only effect of rotor corrosion appearad to de an insiznificant

increase in front brake output.d3

Having found among the test vehicle population no 1980
X=-cars possessing greater degrees of rear bias than conpetitive
cars, or, for that matter, exhiditing any particular propensity
to rear dbrake lcckup, NHTSA postulated the existence of "worst
case” vehicles solewhere in the undiscovered X-car universe by
comdbining the extremes of adverse brake torque measuremcnts made
upon different X-cars tested. Such projections, howeve:, ai® not
only purely hypothetical, and do not even remotely ajproach vy

the neasurenents actually made on more than 100 X-cars, they were

43 The evidence as to the effect of corrosion of the front brake. on
brake dbalance deing negligible, in mid=-trial NHTSA shifted fncus
to certain propertiec of the 8032 semi-metall.: 1linirg material
that might cause dbrake dalance to creep rearward with use.

Two types of variation in 8032 output were odbserved by NHTSA
engineers: the output is lowest when the dbrakes are cold, a
characteristic of semi-metallic linirgs generally; and, cver an
extended journey with minimal braking, the sustained output can
decline by a factor of nearly a third. The magnitude of the
reduction in output under such conditions is, however, comparadle
to the decreases in output experience@ with other linings and in
other cars.

Vehicle tests of 12 competitive cars and five X-cars, tested
with torque wheels, as received and then rcbuilt and bdurnished,
showed that competitive cars experienced in-use front outpuv
reductions equal to or greater than those of the X-cars, And
even those current configuration X-cars with the lowest measured
front specific - orques were found nevertheless to te front
blased.
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all dut disavowed by NHTSA engineers who acknowledged thzt
"worst-case” projections are esaentially speculation rathc> than
& valid engineering analysis 44

Finally, instrumented “complaint® X-cars, other X~-cars, and
competitive vehicles were driven through a series of randling and
control tgst{ by GM engineers cn wet and dry surfaces at all
deceleration ranges. The tests were filmed, and they demon-
strate repeatedly and dramatically that any car - indeed, al)
cars - will yaw in conducive circumstances with the front wheels
locked and the rears still rolling. They will also frequently
maintain & constant direction of travel notwithstanding a
complete rear wheel lock alone,

In short, it appears that it is the unique character of each
¢, lication of each vehicle's brakes, each deceleration being a
neve“=to-be-replicated confluence of factors such as the
irnediate ;urflce coefficient of friction, rate of deceleration,
tire and brake lining condition, vehicle loading, direction of
travel, driver reaction, and the like (of which brake balance at
the moment i3 but one), which will ultimately determine whether,
and to what extent,  braked vehicle will yaw. There is simply

48 similar "worst-case” projections were readily devised by GM
witnesses for hypothetical competi- .2 cars which, were they to
exist, would be even more rear biased thar the most flagrantly
imdalanced "worst-case" X-car.
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nd -engineering evidence of any peculiar property of X-cars
generzlly that render3 them in any way exceptional insofar as
baving a predisposition to yaw.35

VIII.

It is, of course, only “"safety related defects” in its
vehicles whizh raise for the manufacturer a dut: to notify and
repair unden the Act. If dirrct evidence of a "defect” in 1980
X-cars' braking systems 17 lacking, its presence might neverthe-
less be i.ferred circuastantially from accident sta i-tics
showing X-cars to be disproportionately involved in acciden:s of
the sort likely to begin with skid-related yaws. It was GN,
however, not the government, that presented a "risk analysis®
comparing the re¢lstive rates of accident involvenent of 1930

X-cars with three groups of cowpetitive cars, drawing upon

45 Near the conclusion of the presentation of the last of the
engineering evidence, NHTSA'S Associate Adninistrator for
Enforcement conceded that NHTSA was urable to offer an
"engineering explanation” for the X-cars' elevited complaint
rate.
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adeident data from two of NHTSA's own sources and ten state

coupllntion:.“6 The data bases encompaused either three- or
four~year periods.

_OM's risk analysis disclosed that, in each data base
surveyed, 1980 X-cars consistently exhidbited a relevant accident
rate no worse than, and in most instancea better than, the rate
for not only peer car groupa but also all 1980 models.®7 Data
collected fof "all" accidents, "skidding" accidents, and
accidents on "wet and snowy roads," demonstrate 1980 X-cars to
have a proportionately lower rate of each, and the only such
situation-apecific data (from the stats of Michigan) show the
X~cars less likely to be involved in "skidding accidents con-
cluding in aide impacts" which NHTSA submits ere more likely to
occur with a yawing vehicle.

- .

86 MHTSA's National Center for Statistics and Analysis maintains two
automotive data bases: the Fatal Accident Reporting Systenm
("PARS"), and the lational Accident Sampling System ("NASS®™).
PARS i3 a census of all fatal aotor vehicle accidents on pubdblic
roada in the United States. NASS 13 a aclentifically chosen
sanple of motor vehicle accidents which NHTSA investigatea in
depth for causal factors. Various states also maintain gccident
data bases extracted from state police reports, including
hlabama, Georgla, South Carolina, Pennsylvania, Texas, Washing-
ton, Michigan, Maryland, New York and Idaho.

47 Comparigon of 1980 X-car accident rates was made vo those of all
1980 model cars, a "peer group™ of 20 1979-81 models matched to
X-cars according to size and cost, and an "alternate peer group™
of aine models from 1979-81 matched in ¢river demographics and
environmental usage. The Ford Fairmont was the most clo.cly
natched peer car,

Q ES 1
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e The government did not challenge either the data or oM

analysis of it, but only discounted its significsnce on the
g

Sround that inciucents of rear brake lockup are relatively rare
and would likely be masked by the vastly graater pumber of

accidents for which "driver error" is rezponsible. Whether or
—_— o T e.

not the dats are sufficiently sensitive to enable a dispri~
portionate risk of accidents due to vehicle- (as opp~sed to
driver- ) induced skidding to be detected were it present, to the
extent that statistical incidence can ever prove specific events,
the risk analysis supports a finding that the 1980 X-car does not
have & generic brake defect that leads to lcckup or skidding.

The risk analysis, in other words, is consistent with the

(_’——’—_\
engineening-+est—datain tending to prove the absence, not thc///_

//
/( presence, of a "safety-related defect” in the Xecar ’

Ix.

The gravamen of this action is that General Motors falled to
comply ~ith the notice-and-remedy provisions of § 1411 of the
Act, which require a manufacturer to remedy vehicles it knoQ: to
possess a "defect® that "relates to notor vehicle safevy.”

Counts I and II charged GM with allowing its 1980 Xecars to enter
the mariat and remain on the road with & braking system, front
and rear, it knew, "for reasons relating to several distinct

cozponen.s of that system,” was predisposed to “"premsture rear
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wgeel lock-up"™ with consequent %oss of vehicle control. Counts
IIi and IV alleged violations of § 1414, which requires the
manufacturer to repair or replace defective vehicles, in that
GM's two recalls of 1980 X-cars neither encocpassed enough cars
to reach all those w.th the defect nor remedied the defect in
those they did reach. And Count VI charges GM with failing to
(A1 1th NHTSA's "hotline® regulation requiring obligalory

de -al recall notices to bear NHTSA's toll-free telephone number.
49 C.F.R. § 577.5(gi(1)(vi1) (1981).

Relief under every count of the complaint presently bdbefore

he Court 1s, therefore, contingent upon proof of a wvinlation of
§ 1411 of the Act.%® (Unless lts 1980 X~cars possessed a safety~
related "defect” within the meaning of the Act, GM had no legal
obligation %o repair or replace any vehicle, to conduct aay
notification and recall campaign, or to include any specific
1ntomatio:r. in any notices it sent. And the government bears the
birdens of proof and persuasion ;;\E§;~:;:;:;E§—;;—:;ch count.
&mm. v. Lewis, 685 P.2d 656, 663

(D.c. cir. 1982) ("Transmissions"); United States V. General

Motors corp., 518 F.2d 420, 438 (D.C. Cir. 1975) ("wWheels").

48 ps previously noted, supra note 2, Count V was severed for
separate trial and all proceedings thereon stayed.

o 8.
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., The analytic framework to be employed by a trial court in
"performance defect™ cases under the Act was first set forsh 4in
¥heels, which involved a large number of broken wheels on pickup
trucks. %9 The court of apreals identified three elements of a
caae for compulsory recall: (1) functional "failures® in the
vehicle; (2) a "significant” number of such failures; and (3) a
causal relationship between the failures and the integrity and/or

operation o{ vehicle cowponents, rather than driver fault (at

least thet ch oreseeable). 1In !i;;ii&"ﬁShever, it was
never neuesggés:;égffffz:::;;~to define a functional "failure,"
because it was undisputed that a broken wheel was one. id. at
426-28.

This case is apparently the first enforcement action in
which a manufacturer has denied that its cars experienced

functional failures. GM asserts here that neither skidding r.or

~

49 The court of appeals reversed a summary judgment for the
governnent, holding * even where a significant number of
functional fallures was admitted, it would stil) be open to the
manufacturer to establish that the failures were attributable to
unfnreseeab’e misuse of the product or other owner fault rathe>
than a produ-t deficiency. Wheels, S5i. P.2d at 4§27, 538. The
court also held that for couponents wiose useful 1ife ia less
than that of the vehItle as a whole, the gov ~nment would stil2
retain the burden of negating "causes 1ike xg’ and expected wear
and tear” for the functional failures. Id. at §38. It A4d not
address the situation in which extrinsic causes, i.e., those
without the control of either the manufacturer or owner/driver,
We e as 1likely as mechanical malfunction to be responsible for
less~than-optinun vehicle performance, although it did make clear
that substandard performance alone would not suffice to support a
finding of the existence of a "defect.” Id. at 537-38,

&,
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rear dbrake lockup per se constitutes a functional fallure, since

1811 cars may be expected to lock wheels urder soue circumstances,

y and the X-car has not dbeen shown to have any peculliar propensity

to lock up, rear or front, more frequently tha:. cars generally.
e e T T e -

Moreover, it also appears that eve:, previous case litigated to
& final decision under the Act involved a clearly identified
broken or separated part causally connected to an uncontroverted
and sisnificgnt deviation from intended and expected vehicle
pertorﬂance.so The defendante-manuiacturers relied upon various
arfirmative defenses rather than general denials thas their

50 In Wheels, the manufacturer admitted that brokan wheels were
afallurcs™ but corte3ted whether the breakaze was due to vehicle
or driver fault. In United States V. General Motors Corp., 561
P.2d 923, 924 (D.C. Ccir. 1977) ("Pitman Arns"), cert. dented, 433
U.S. 1033 (1978), the manufacturer disputed whether broken pitman
arm steering failures cansed an unreasonadle risk of accidents.
In United States V. General Motors Corp., 565 F.2d 754 (D.C. Cir.
1977} ("Carburetors™), the manufacturer Gisputed whether the
number of engine {ires which could be anticipated as a result of
dislodged carduretor fucl piugs was significant and an unreas.o-
able risk; it conceded that dislodged carduretor plugs were
failures. In United States v. Pord Motor Co., 421 F. Supp. 1239,
12452 (D.D.C. 1576), ("Seatbacks’)affirmed in part, appeal
dismissed in part &8 moot, 574 F.2d 538 (D.C. Cire. 1978}, the

manufacturer made a similar argument with respect to collapsed
seatback brackets. And in United States v. Ford Motor Co., 453
P. Supp. 1240 (D.D.C. 1978) ("wipers™), the manufacturer adnitted
that detachments of windshield wipers from *h2¢r pivot assemblies
were failures, but concested whether their frequency of .
occurrence was significant and whether it presented an un-
reasonable risk.

Compare Center for Auto Safety, Ine. v. Lewis, 685 P.2d 656
(D.c. cir. 1302) ("Transmissions™), in which the court of appeals
approved settlement of a case in which the me2nufacturer denied
the defect and NHTSA was unadle to estadlish a vehicle-oriented
reason to explzin why aatomatic transmissions would occasionally
and unexpectedly slip from "park" to "reverse.,™

&
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vekicles were defective at all.

The government's position here is essentially as follows:
(1) a failure ¢ he vehicle simply to perforn as expected is a
"defect;" (2) consumer experiences alone are sufficient to prove
performance failure; and (3) the governnent is not required to
come forward with an "engineering explanation" for that failure
of performance. For that formulation it cites the Wheels and
Titman Arms cases, noiing that the majority in Pitman Arms
declined to join Judge Leventhal in an opinion which assumed an
obligetion on both sides to offer technical proof for their

'positions. Horeover, accordin;-:o.:ha_ggxggggggﬁ, the rom-

parative performance of peer cars is irrelevant (again citing
gl

Yheels). That a manufacturer has built to the "state of the art"

‘is no d:fense if there are a significant numbter of fatlures to

perforn as'expected. The only defense, according to tue

government, 1s "gross vehicle abuse” by the owner.51

——

51 The governuent appears to have begun this case on the suruise
that GH had, i{ntentionally or inadvertently, desivned the X~car
to be rear biased. When it became clear that Gn's design
Philosophy was one of ideal balance, NET3A proceeded to examine
the various brake system comporenis and their interaction to
deternine how they night cause Xecars to become rear diased,
intermittently or perasnently, over tine. en, confronted with
the evidence that the Xecar doss not, generically, either
originate with or develop more rear bias than its competitors,
near the close of the case NHTSA was obliged to acknowledge that

t vas without an "engineering explanation” for the erratic
performance reported to it by the ccmplainant-consumers.

The closest the government comes %o a description of the
etiology of the phenomenon described by consumers is that Xecars
(or some of then, at least) must become significantly rear-biased
"in service™ on the road, a progression whick may ba attributadle

. 4
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« In ¥heels, however, the court of appeals declared that it

-

was the agency's obligation to demonstrate that fallures had

occurred, not perel; that consumers had complained. Wheels, 518
F.2d at 4§27. It noted that v 2ther "a dzfect exists in a
particular case .hus turns on the nature of the conponent
1nvolved,f 4d , and required that the agency offer "competent
evidence showing a significant num“er of failures." Id. at 342.
The Court concludes that anecdotal accounts of skidding
events are not sufficiently reliadle, i.e., are not competent
evidence from which to infer the existence of any specific drak.
prodlem. The driver of a car sinmply cannot gauge its brake
balance as 1% decelerates, even in the grossest sense. The
knowledge necessary to discern, let alone calculate 2 quantify,
brake halance or brake efficiency is lacking, even if the
witness' recollection is meticulousliy accurate, factual not
fanciful, and truthfully relatad. Drivers can descride only what
happened to thea, which 1s an altogether insufficient basis upon
which to make a Judgment as to theé technicel adequacy of the
in unspecified proportions to: (1) a decline in Tront brake
effectiveness over time; (2) increase in rear brake effectiveness
over time; {3) parking brake "drag;" and (4) the use of a duo
servo brake mechanism on the rear ar’s. I{ has also, over the
course of the case, at various times suggested that the pro-
portioning valve, "aggressive"™ rear bdrake linings, non-fin-ed
rear dbrake drums, the power booster system, and front brake pin
corrosion are implicated.
Ultimately, however, the government insists that it is not

obliged to explain the consumers' mishapcs; "t is enough 4f a
sufficient numdber of them actually happened.

. 5
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braking system of their cars, especially when, as here, the
testimony is of skidding incidents which oc.urred sporadically
months or years apart.52

Those courts which, 1. other contests, tave allowed proof of
vehicle defects to be made by circumstantial evidence of a loss
of vehicle control have done so only with respect to a single
vehicle involved in one aisadventure, and have also required that
other conditions analogous to t»3se waich precede che invocation
or‘thc doctrine of res ipsa logquitur be present: (1) the
evidence must demonstrate an unusual event unlikely to o..ur with
a8 fully functional car; (2) the occurrence must be inconsistent
with causes other than vehicle malfuncsion, and, thus, admit of
only one reasonable inference; and (3) the inference must not be
contradicted dy direct evidence ts the contrary. JSee, e.Z.,
Brothers v. General Motors Corp., 202 Mout. 477, 658 P.2d 1108
(1983); Stewart v. Pord Motor Co., 553 P.2d 130 (D.C. Cir. 1977).
The drivers' several descripticns of their incidents of skidding

and yaw in this case satisfy, at best, only the first of these
conditions, and yet the government would have thLe Court draw the

inference not only that each and every one of then was ex-

52 huperous courts have expressed doubt that skidding alone is
probative of a defective ve icle. See, e.g., Zidek v. General
'EE?. -2a 505 (1977); Woods

Hotors Corp., 66 I1l. App. 3d 982, 3B% y
v. General Hotors Corp., 423 So.2d 112 (La. Ct. App. 1982);
Willians, &

Provence V. 2 Tenn. App. 371, 462 S.W.2d8 865 (ct. App.

Q 83 )
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clusively attributable to the sare systemic brake defect, but
also that an entire generation of automobiles must necessarily be
similarly -fflicted.

The evidence here, on the cther hand, conclusively estab-
1ishes that skid-and-yaw can &rnd does r¢ 1t from, in addition to
brake imbalance, differential road friction, roed ("nber or
slope, curved paths of travzl, worn, unde.inflated, or mismatched
tires, driver steering inputs, combined braking and cornering,
and 1;ne change Tmaneuvers, for mone of which the car's braking
system can be held responsible. Thar some of NETSA's consumers'
notoring experiences were "consisternt with" rear brake lockup is
no more disgnostic of a "defect"™ in their vehicles than are
certiin general physical s;zptoms experienced by humans diag-
nostic of any specific illness with which they may be con-

sistent.

X.

In addition to proving the eiisteqce or a vehicle defect
under the Act, the government must also prove that any resulting
performance tallure relutes to motor vehicle safes 7, thac is, it
presents an unreasonable risk of accidents or ing.cdes. 15
U.S.C. §§ 1391(1), 1411, Wheels, 518 F.2d at 426, 435. The
goverrment once again tenders the per curian decision in Pitman

Arms, 561 F.2d4 923, as establishing a per se rule: any vehicle~

- &o
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epdogenous reason for a diminutio. of the drives's control
ca£ab111t1es poses an "unreasonrNlz® risk as a matter of law.
Since rear brake lockup, when it occurs, results in at least a
partial loss of control, the government contends th::c it
satisfies the statutcry requirement of safety-relatedness for a
mendatory recall and repair.

Re-examination of the Wheels decision, and a review of -
suﬁsequcnt decisions in analozous contexts under other federal
safety 1e51;iation, however, persuade the Court that Wheels and
Pitman Arms should not be read today as estadblishing a rigid rule
Surning entirely upon a diminution of concrel in the abstract.
The unreasonableness of any risk to safety must de assessed
relatively in at least three dimensions: ‘1) the severity of the
harm it threatens; (2) the frequency with vhich that hara occurs
in the thrgatened Porulation relative to itz incidence in the
general population; and (3) t;:~::;;3522:_;;:;;;:‘;nd safety
consequences of reducing the risk to a so-called "reasonable"

level. See Industrial Union Departneht, AFL=-CIO v. American

Petroleum Institute, 448 U.S. 607 (1980) (plurality opinion)

("Benzene"); American Textile Manufacturers Institute, Inc. v.

Donovan, 452 U.S. 490 (17:1) ("Cotton Dust"); Center for Auto

——

Safety v. Peck, 751 P.2d 1336 (D.C. Cir. 1985) ("Bumpers").

[
\)4 (9] U x.'
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* . In Wheels, tae dist ict court had held *that a large nunmber
of performance "fallures" constituted irredbuttadble proof of the
presence of a statutory "defect" regardless of the canse of those
failures. 518 P.2d at 436. The court of appeals reversed, on
the ground that a manufacturer is not required to remedy even a
large number of failures if their cause 1is a .actor l3“e age,
we;r, or unanticipated abuse, i.e., causes not irhering in
imperfections in the vehicle as mam factured. 518 P.2d at 436.

And since courts are to conside»r costs in addressing the guestion

]
// of “unreasonable risk," they are likewise to consider those same
t

costs in addressing the question of "defect." 518 F.2d >: 4§35.

In other words, a manufacturer is not expected <o build a vehicle
that will never fall, nc matter 1e cost. 518 P.2d at 435-36.
Manufacture:'s are not obliged ":o use tires that do not wear out,
lights tha; never burn out, and brakes that d¢u not need adjusting
or relining."” 518 P.2d at 436.

This implicit recognition in Wheels of a relative, rather
than absolute, ris': as the rtatutory measure of a manufacturer's
Juty to repalir was expressly articulated in the court of appeals!
recent opinion in the Bumpers csse, in whilch the D.C. Circuit
uphnld NHTSA'S decision to relax an impact-~resistance standard
for vehicle bunmpers. Acknowledging that the action entailed sone
increase in risk to the pudblic, the court nevertheless inter-

preted the Act as requiring NHTSA to reculate only as to

Q S) i
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"significant risks."™ 751 F.2d at 1344 n.5, 1345, 1348, an
"insignificant risk"™ was Ber se reasonable, regardless of the
costs assoclated with the remedy:

"The principle that an ‘unreasonkble risk' provision

Fequires even insignificant risks to be eliminated 1¢

that can be Zone ag (presunably) insignificant cost

would turn zany areas of regulation into unenéing

sursult of the triviali." .
1d. at 1348 n.5 The court declared that the Act was not directed
"toward any conceivable safety hazard, no matter how insignifi-
cant; ratheﬁz the ‘ct 13 directed at 'unreasonable' risks." 1a.
[ 34 1355 (citatio. omitted). In interpreting the "unreasonable
risk" formulation of the Act to refer to those of "significance,"
the court of appeals was following tae lead of the Supreme Court

in Benzene and Cotton Dust in 1ncorporat1ng the concept of

"significant risk"™ into an interpretation of other federal safety
legislation.

Only Whens the risk appears "significant,” based both on
severity and relative frequency factors, does it become necassary
to proceed to a "'commor-sense' balancing of safety benefits and
economic cost." Wheels, 538 PF.2d at 435 (footnote onitted). In

other words, a significant risk that can be repedied at a
proportionate cost, and‘uithout a2 corresponding sacrifice of
yuflic safety in other respects, is geaerally to be regaraed as
an "urnreasonable risk" which the Act mandates that the nmanue

facturer nust rectify. See Bumpers, 751 P.2d at 1334 n.5;

Q 7oy, .
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Wheels, 518 F.2d at 435-36. Conversely, if the only "remedies”
are ineffective, prohibitively expensive, or affirmatively
detrimental to public safety, even a significant risk nmay
nevertheless be "reasonable"™ as a matter of law. 1d.

Any zkid, of course, involves some loss of control and 1is,
thus, potentially hazardous. Assuming GM could render every
X-car so front biased that its rear wheels would never lock,
however, the-relative severity of the risks associzted with
front brake lockup, tear brake lockup, and four-wheel lockup are
both debatable znd unresolvable on this record. The severity of
the risks assocliated with rear brake lockup are aneliorated by
the potential for shorter stopping distancas (or at least lower
speeds at impact) than with [ronts locked, and NHTSA's prior
vositions in rulemaking suggest that, but for the necessity of
contenuing. otherwise in this case, it agrees that shorter
stopping distances and slower speeds in collision do, in fact,
reduce the risk of accidents ané injury. Thus, the risk of loss
of control with rear brake lockup' nay or may not be more severe
than the consequences of a front brake lockup. The government,
however, has failed to prove to this Court's satisfaction that it
is. ’

With respect to the freauency with which the risk (of
accidents and injuries) 1is encountered in x-?ars with thelr

brakes as presently configured, GM's risk analysils evidence

El{lC 95
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demonstrates that the 1ikelihood of involvement in & skidding

ucﬁden_t__i_g_ no higher, and as gwcm 1980 X-car
population than for the Aautomobile population _@_ If tnere
mlationship betwsen brake bias and the frequency with
which skid-rel;ted accidentz are threatened, the results of the
risk analysis are explained by the engineering measurements of
brake efficiencies showing that the 1980 Xecars are, as a group,
already less rear biased, and thus less susceptible to rear brake
lockup than .lre ‘nost of their competitors. The evidence thus
precludes a finding of "significance” in the frequency sense of
the tsrm "unreasonadble risk." -
Becavse the government has not established that the X-car
braking system represents an unreasonabie risk of accidents and
injuries of "significance" in either the severity or frequency
rarameters, 1t !~ perh2ps unnecessary to comment upon the safety
bev.efit ‘detriments of the proposed "remedy" to determine whether

it might also entail "unreasonable” risk. Benzene, 448 U.S. at

634=42; Bumpers, 751 P.2d at 1344 n.5. But the somewhat
anorphous remedy NHTSA subdbnits would be appropriate = it resists
being comnitted to specific recommendations = has substantial
safety implications of its own, unlike the remedsies approrriate
in prior cases under the Act, viz., to replace or repair an

offending part with 2bsolutely no corresponding negative impact

upon pudblic safety. NHTSA suggests generzlly that the appro-~

-~
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pr%ate remedy here.is to assure that the X-car population is
sti11 mors front biased, leaving to GM¥ the manner in which it is
to be accomplished.53 However, the engineering tests have shown
tha* current configuration X-cars, st least those tested by both
sides, already exhidbit front bias or nearly ideal brake balance
in the 1ightly loaded ccndition and are fully front biased in the
heavily {oaded condition. Shiftins the brake balance toward more
front bias would actually move the cars farther from the ideal in
21l loading conditions, the result bdeing, &= previously noted, to
render tuen prone to earlier front lock, skidding incidents with
longer stopping distances, and the control losses associated with
front skids.

For all of the foregoing ressons, therefore, tne Court
concludes the governnent aas failed to meet its burden of showing
that current configuration 1980 X~cars now present, or have aver
presented,.an "unreasonable risk™ of accidents due to a “defect"
that causes "premature rear brake lockup,®” and Counts 1 and 1
will be disnmissed with prejndice, *

Counts III and IV allege that GM failed to comply with §
1414 of the Act in connection with Its 1981 and 1983 recall
canpaigns. Count III charges that in July (i.e., August), 1581,
GM "knowingly concucted an inadequate recall caxpaign" of some
EE_;;—:;;;;;;—:;gument government counsal Suggested that retro-

fitvin~ 1980 X-cars with a new generation of GM semi-netallic
front brake linings, known as 8034/8035°s, might be appropriate.

Mo
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w68
47,000 manusl transmission 1980 X-cars originally equipped with
413 proportioner valves which were to be r--.aced with 27%
valves. Count IV makes similar allegations with respect to the
Pebruary (i.e., March), 1983, recall of approximately 240,000
1980 X-cars to replace their original brake linings with the less
"aggressive" 4050/5050 variety.

Implicit 4n the Court's conclusion that current-configura~
tion 1980 X-cars do not possess a safetyerelated defect is the
corollary that whatever deficiencies some earlier incarnations of
thun may hsve exhidbited have been adequately remedied, and GM is
under no present duty to take further action. Section 1414 of
the Act provides, in pertinent part:

"(2)(1) iIf notification is required under section
1611 of tnis title or by &n Grder under secEion Thyz2(b
cause such defect or failure to comply in such motor
vehicle . . . to be remedied without chsrgs."
‘(Emphasis added)
Recall 13, \hus, expressly contingent upon the existence of a
safety-relsted defect giving rise to & duty to notify and
repair.

The court of appeals previously stated in a case that
followsd upon compieted adninistrative proceedings before NHTSA,
" t he plain meaning of this language 4n § 1414(a)(1) is that a
deternination and order under section 1412(b) are prerequisites
to the remedy odligations under section 1814(a)(1) . - . . Absent

2 secticn 1412(d) deternination and order section 1814 does not

G o
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g;ﬁly. . « o" Transmissions, 685 P.2d at c62. Since adminis-
trative proceedings in this case were aborted by the governzent
in favor of an immediate resort to federal court, by anslogy only
knowledge on tge part of GM that its 1980 X-cars were defective,
and that the defect was safety-related, would have éaised a duty
under § 1311 to recall and repair. GM has never conceded,
however, that its vehicles are defective. It acceded to NHITSA's
insistent, 1; informal, demands that it take some action, and,
over protest, voluntarily elected to conduct both the 1981 and
1983 recalls for business reasons: to avoid costly and prolionged
litigation in 1981, and, following NETSA's "initial deter-
mination™ in 1983, to placzate consuners aroused by the attendant
adverse nationwide puclicity.

Had the extensive engineering testing succeeded in
isolating an {diosyncrasy in the X-car's bdraking system to
explain the extraordinary numbder of consumer complaints about 1it,
or had the accident statistics degonstrated an adbnormally
elevated incidence of X-car involvement in the sorts of -~ccidents
likely to occur as a result of the systemic malfunction NETSA
suspected, taen the internal GM docunents might supply convincing
corroboration of GM's knowledge of the "defect” from the outset.
As it is, without proof that there is, or ever was, a "defect,”
they prove only that brake engineers have yet to devise the

infallible braking system, and that GM's engineers, as well as
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their counterparts elsewhere in the indusiry, continue in quest
¢ 1t, a2nd also continue to argue, sometimes heatedly, about how
its imperfect substitute should work in the meantime. Counts III
and IV will likewlse be dismissed.

Count VI alleges that GM failed to advise owners of those
1980 X-cars recalled in July/august, 1981, of NHTSA's toll-free
"Auto Safety Hotline" telephone numder by which owners dis-
satisfied with a manufacturer's efforts to remedy a2 defect may
notify KHTSA to that effect.’d The regulation, 49 C.F.R.
$ 577.5(g)(1)(vii) (1981), adopted by NHTSA 4in January, 1981, &6
Fed. Rez. 6971 (1981), reguired that i: be done in appropriate
cases, and it 1s undisputed that GM did not do so. The Court is
unpersuaded by the reasons GM gives for not doing so, viz., that
the regulation was invalidly adopted without notice and comnent,
and that NHTSA had never before enforced it anyway, dbut, as witk
the duty to recall and remedy 1¢selfl, the duty to give notifi-
cation thereof in the form prescridbed by NHTSA is sudject to the
sane precondition: <hat the manufacturer has or should have
deternined that the vehicle "contains a defect which relates to
motor vehicle safety.” 49 C.F.R. § 577.5(a). Having previously
concluded that the proof fails to estadlish that the 1980 X-cars

were defective, or that G4 had or should have deternined thas

54 Gi's Fedbruary/March, 1983, recall notification did include the
"hotline” number.
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:gey were, the Court further concludes that GM was legally a
volunteer in naking both recalls, and that neither notification
was, iherefore, regaired to conform to any particular fors.

Count VI, too, will be dismissed.

It is, therefore, this/ y of April, 1987,

ORDERED, that Judgment be entered for def'endant General
Motors on Counts I, II, III, IV, and VI of the complaint, .nd the

same are dismissed with prejudice.55

«S. District Juige

55 pespite GM's belief that NHTSA acted with less than worthy
notives, the Court finds that the United States was jistiliea in
commencing this action as precipitously as it did. While tb-
true reszsons for the X-car's unusually high pre-publicity
complaint rate may never be known, the prospect of leaving an
entire generation of unpredictably uncontrollatle mass-produced
automobiles on the nation's highways while NHTSA worked to
deternine the cause was sufficiently alarming to induce it ¢o
abandon the admiristrative proceedings in favor of an inmediate
lawsuit. Nevertheless, the consequence was to propel an
archetypal case for agency adjudication to cour: without dbenefis
of a fully developed adninistrative record, and hasten it to an
early trial defore discovery could reline the issues. The
government cane into court with nothing more, essentially, than a
reasonable suspicion, without the evidence to prove it. Perhaps
¢t expected G4 to capitulate once more, and, if not, sooner or
later the evidence confirming 4ts suspicion would materialize.
Neither happened, and this decision is the result. Wwhether time
has actually been saved, or the disposition achieved the proper
one, are debatable.
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Mr. Frorio. Let us thank vou very much for your very articulate
presentation of your philosophy with regard to the whole role the
Government should play in this particular area. I think that is cer-
tainly the view that you have taken, which apparently represents a
minority on the committee you serve on that has apparently in
some depth gone into this issue.

Likewise, I respect your thoughts that the Commission has some-
how been too activist. I think we are probably going to hear from
others today who are not prepared to say the Commission has been
sufficiently activist, and of course, that is the purpose of these
hearings, to hear from both sides.

I guess my substantive comment is I'm not sure it is a valid ap-
proach to be saying that action in a particular area is inappropri-
ate because there could be other areas where it is more desirable to
take action—the reference you have made to the difference be-
tween injuries and deaths on snow mobiles and road bikes versus
the subject we are talking about today.

The fact is and apparently it is undisputed, that in the last 4 or 5
years, 700 people have been killed, hundreds of thousands of people
have been injured and we are talking about a substantial number
of those people being young people. I think that is deserving of this
committee’s scrutiny, to see if the Agency that is set up under the
law for reviewing safety of products is in fact following through in
this particular regard. As I said, ine suggestions that some will
make that the Agency has not been as vigorous as it could be, par-
ticularly to be contrasted with your analysis that the Agency has
been somehow a rogue agency intervening in the marketplace, cer-
tainly that is an interesting contrast and perception as to what the
companies are doing.

Are you offended by the suggestion that the Agency has made,
that there should be a voluntary recall opportunity at the option of
the consumei1? How would that be offensive to the rights of the
consumers if consumers themselves decide to exercise the right
that the Agency would give to them under their proposal?

Mr. Craig. If the factual information, not the philosophical bias,
Mr. Chairman, substantiates that kind of action, then it should
also substantiate a total ban. If injuries so related to this particular
product are as great as some people lead us to believe, without
taking into comparison bicycles or tricycles or skateboards, then I
suggest that vehicle ought to be banned from the market, but be-
cause the Consumer Product Safety Commission did not have those
kinds of statistics, Mr. Chairman, it could not substantiate a total
ban because, believe it or not, they have to stand the test of law as
all of us in our actions must. They knew they couldn’t go before
the courts with the information they had and get a ban.

In my opinion, they maneuvered around, if you will, in an at-
tempt of a recall based on a public outcry without the statistics or
the facts available. Now, I think I explained in my testimony why
this can be serious. Because it will force ridership on other types of
vehicles by young people and it could, and I think the Commission
agrees, even shove up the injuries instead of having training and
educational and understanding programs that are now at work,
driving the injury statistics down by 12 percent last year and 14

-
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percent this year—all because of education and information. That’s
why, Mr. Chairman.

.N‘;r. FLorro. Thank you very much. The gentleman from Califor-
nia?

Mr. DANNEMEYER. Thank you, Mr. Chairman.

You and your fellow Republicans wrote a strong dissent to the
Government Operations’ report. What was the CPSC response to
the Committee’s report?

Mr. Cra1G. To the whole Committee or to the minority view?

Mr. DANNEMEYER. The minority view.

Mr. CraiG. Well, in large part not much. } say that because
CPSC was at that point striving for action and although the Com-
mittee recommended a ban based on faulty information that was
available at that time, the CPSC went ahead for a voluntary recall.

I suggest that if the Government Operations Committee today
had the information that is available today on a complete analysis
of this issue, they would be very hard pressed to win the majority
vote on the kind of opinion and reaction they did.

Mr. DANNEMEYER. Did the Committee attempt to determine what
the relative risk of injury or death was per hour of use for £TV’s
as compared to other activities, such as the use of snow mobiles or
trail bikes?

Mr. CraiG. They did not.

Mr. DANNEMEYER. Did the CPSC testify at your Subcommittee’s
hearings?

Mr. CrasG. They did.

Mr. DANNEMEYER. Do you think the hearing and the outcome of
the report influenced the CPSC Commissioners’ decision?

That once the general public’s opinion of this issue grew, and the
Government Operations Committee had made a very strong state-
ment, that the Commissioners of the Consumer Produce Safety
Commission felt +hey had to do something. But their data to move
to the Justice Department, to move strongly against the industry
was so weak, that they would move in a lesser way, but that they
would move because of the pressure that was being placed on them.

Now, that’s my personal opinion based on the whole scenario of
facts as I have followed them over the last 2 years.

Mr. Frorio. The time of the gentleman has expired. The gentle-
man from California, Mr. Bates.

Mr. BaTtes. No questions.

Mr. Frorio. The gentleman from Utah.

Mr. NiELsoN. Yes. Thank you, Mr. Chairman. I have an opening
statement I would like to submit for the record

Mr. Frorio. Without objection opcning statements of a’' the
members will be put into the record.

[The opening statement of Mr. Nielson follows:]

OPENING STATEMENT OF HoN. HowARp C. NIELSON

Mr. Chairman, I am pleased to have the opportunity to participate in these hear-
ings on all-terrain vehicles. I am already familiar with some of the issues that may
arise today, because the Government Operations Committee, of which I am also a
member has already held hearinge on this subject. I am anxious, however, to learn
whether there have been any significant new devclopments.

My general impression is that these vehicles are used safely by millions of Ameri-
cans and that thousands of American workers are employed in businesses related to
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this product. I understand that many Americans enjoy riding ATV's and that both
Government agencies and private businesses have found these vehicles useful. For
instance, ATV’s have been used by police patrols and park rangers on life-saving
rescue mssions. I also understand, however, that safety concerns have been raised
because some ATV riders have been injured, and I would applaud any steps that
can be taken to promote safety, however, 1 feel that these concerns should be ad-
dressed at the State level and not by a Federally mandated ban.

ATV’s are a product that some people would not choose to buy or ride. That fact,
however, should not lead us to prevent others from their freedom of choice. I believe
it is important for citizens to have complete and balanced information about ATV’s
and other consumer products. Armed with that information, I am confident that the
American public is better able to decide what is best for it than are those of us here
in Washington. Let us protect freedom of choice for the American public by allow-
ing it to decided for itself whether or not to use all-terrain vehicles. Thank you.

Mr. NieLsoN. I'm a signatory to that, the report on the Govern-
ment Operations Committee, for the record.

Did they not in fact—didn’t Chairman Scanlon of CPSC write a
letter, write a note talking about the inaccuracies in the Govern-
ment Operations’ report?

Mr. Craic. That is correct.

Mr. NieLson. So, they did respond.

Mr. Craic. Well, yes. And I must say, I do not recall. And I've
got the letter here in front of me, I just simply didn’t have it. Yes,
they did respond as it related to some of those inaccuracies.

Mr. NiELSON. And as a matter of fact the response strengthened
your point of view, did it not?

Mr. CralG. Oh, it very much did because, out of it, and out of my
prying, Mr. Nielson, came what is now known as the Verhalen
Report. Dr. Verhalen is a specialist in epidemiology, and looks at
the broad-based problems. And he was very clear in saying that
CPSC was an area that they did not go in and do the comparative
studies. They could not make the case they were making unless
they effectively did the comparative studies. And I have that
memorandum, Mr. Chairman. And I think it’s critical for this com-
mittee’s information that that be available and entered into the
record.

Now, it’s interesting. I'll show the committee, it was stamped re-
stricted. It was held back by the Commission itself. We pried it out
finally, and then, yes, it came public, simply because it is very
damning by their own experts saying, youw've got to do it right if
you do it; and you haven't done it right; and therefore, you can’t
make your case because your case won’t hold up in court.

Mr. NieLson. Congressman, I understand you are a consumer of
these vehicles yourself; is that correct?

Mr. CralG. Yes. I have ridden and worn out several of them in
my farming and ranching operation before 1 came to Congress. I
will tell you that as an experienced bike rider that the first time I
got on a three-wheeled ATV I ended up off the road and out in the
middle of a field not knowing how I got there.

Now, I say that because I was inexperienced. And I learned very
quickly, and later when I put my children on them, I stayed with
those children until they learned that this vehicle, like all other
motion related vehicles, is different in its own characteristics.
That's not instability; ATV’s are unique as is true of snow mobiles,
and I've ridden a lot of snow mobiles, and a lot of bikes, motor
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bikes and that kind of thing—usually in the course of our ranching
and farming business, where we use them as tools.

But I can tell you that they are no less safe than anything else.
And I have had my own children more injured on :ipping over
their bicycles on sidewalks than I have in riding these ATV’s be-
cause I wasn’t worried about the bicycle, I didn’t think they could
get hurt on it. But when they straddled an ATV, on went the
helmet, and I stayed with them for hours getting them in tune
with the machine, so they in fact became a part of it and became
the stabilizing factors, as true of all onerator vehicles.

Mr. NieLson. No further questions.

Mr. Frorio. The time of the gentleman has expired. The gentle-
man from Ohio.

Mr. Eckarr. No questions.

Mr. FLorio. Thank you very much, we appreciate your participa-
tion.

Mr. NieLson. Mr. Chairman, was this letter CPSC entered into
the revord, to the Government Operations Committee. A letter to
Congressman Barnard, Chairman of the Government Operations
Committee.

Mr. FLORIO. Would the gentleman like to make that request.

Mr. NieLson. I would like the request to be made.

Mr. FLor1o. Without objection so ordered.

[The following letter with attachments follows:]
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UNITED grnzs c
ConSUMER PRODLCT SAFETY CovnissioN
WasHingTon D C 20207

The Channinan

November 10, 1986

The Honorable Ooug Barmard, Jr,
Chairman
Conmerce, Consumer, and Monetary
Affairs Subcommittee of the
Cormittee on Government QOperations
B-377 Rayburn House Office Building
1], S. House of Repr~esentatives
washington, 0. C. 20515

Dear Mr. Chairman:

This is in further response to your tetter of September 17, 1986,
as oromised in my interm reply of September 23. Your letter asked for
an analysis of any 1naccuracies in the House Government Operations
Committee Repor:. "Consumer Product Safety Commission's Response to
Hazards of Three-Wheel All-Terrain Vehicles {ATV's).”

This response was necessarily delayed until the Sectember 30, 1986,
ATV Task fForce reper%, which summarized the nearly 18-month study of the
technmical 'ssues was oreparad and forwarded te the Commission, as well
as to await receipt of an analysis of this report by our outside axper~s.

Enclosed is a report from the CPSC ATV Yask “orce Chairman
regarding the findinge of the Sovernment Operaticns Committee report.
Please feel ree %2 call me 1f sou have any idditional cuestions.

Sincerely,

Terrence Scanion

Charrman
Enclosure
cc: The Honorable .ar-s I “raig
Ranking Minorit, ‘ermter
o
ji.
A4 :
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UNTED STATES GOVERNMENT U.S. CONSUMER PRODUCT
SARRTY COMMSSION
Memorandum WASHINGTON. O.C. 20207

- — . ————— o

7 NOV 1085
T0: Lednard DeFiore, Executive Director

FROM: Nick Marchica, Chairman, Al1-Terrain Vehicle (ATV)
Task Force 7 \('h'l/

SUBJECT: September 17, 1986 Letter from Congressman Barnard

On September 17, 1986, Congressman Barnard, Chairman of the
Commerce, Consumer and Monetary Affairs Subcommittee of the House
Committee on Government Dperations, requested of the Chairman an
analysis of any inaccuracies and misinterpretations found by CPSC
technical staff in the Government Operations Committes's July 16, 1986
report entitled, “Corsumer Product Safety Commission's fesponse to
Pazards of Three-Wheel All.Terrain Vehicles {ATVs)," This request was
in response to a letter from Chairman Scanlon to Congressman Barnard
datea August 1, 1986, in wnich he stated that CPSC technical staff
believes that the Committee Report contains inaccuracies and misinter-
pretations of data, .

The ATV Task Force established by the Commission has successfully
completed fts assigned tasks within the schedule set by the Commission,
The “Report of the CPSC All.Terrain Vehicle (ATV) Task Force:

Regulatory Options for All-Terrain Vehicles® and the 12,000 page ATV
Technical Package prepared by the Task Force have been provided to
Congressman Barnard's Subccmmittee per his request of September 17,
1986. In his letter, Congressman Barnard states that the Government
Operations Committee report “reiles almost entirely on data prepared by
the CPSC staff, as reflected 1n the Advance Notice of Proposed
Pulemaking published 1n "y 1SES, and on other Zommissicn documents "
He further statea that "if the Commicsion has chanced any of its ring-
Ings and conclusions since that time, or nis founa any of its previoys
documents or information releases to be inaccurate, -he Subcomm tree and
the public should be so 'niormed, fogether uith the data upon which cuch
changes ‘are based.*

In the 5/31/85 Advance “otice of Proposed Suiemaking [APPT), the
Commission preliminarily zetermired that there Tay Se an unreasgaable
risk of injury associates ~i1th the use of ATVs wnich may be sufficiently
severe to require regulatory ac%ion by the Commission (emphasis acced’.
The Commission adopted in 1cz1on 2lan intended to assist it in cbtaining
further information on :ne ~azards assocrated with ATVs, The ANPR
clearly states that the =re! Tinary determnation of ynreasonsble ~igk
«as base¢ on avatlaple =a=a. ‘=zt “yrther 1rfermatior on the nazarc wss
neeqed, and that public ~:rment on the ca*a n the ANER and the ATV
safety fssue generaily .as -onuested,
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Major Areas Of Concern

There are two major areas of concerm about the Committee’< report.
First, the Commission did not have the data ~equired for a determination
of the relative risk of injury or death nor un analysis of ATV accidents
by initial event ans sequence of events prior to the release of the
Septembar 1986 Hazard Analysis. This critical information {s needed to
develop remedfal strategtes.

As indicated in the Hazard Analysis, some of tha most Significant
high risk factors in accidents resulting in injurfes and deaths ¢n 3- or
4-wheeled ATVs were drivers under 16 years of age on adult-sized ATVs
(particularly drivers 14 to 15 years old), ATVs with larger engines (225
ccd or more) which represented the majority of ATVS with front and rear
suspensions, and driver inexperience. The relative risk for drivgrs
with less than one month of experience was 13 times the average.

Other high risk factors were not previously known to the
Commission. For example, when 2 heilmet was not worn, the relative risk
0 a fatzl or hospitalized head {njury was three times as high and the
relative risk of an emergency room treated head infury wai twice as high
as when the injured person wore a helmet. The estimated probability of
an accident with 8 four-wheeled vehicle was roughly half the probability
of an accident with a three-wheeled unit. The annual risk of death was
the same for both three- and four-wheeled ATVs.

The analysis of ATV accidents by init{al event and sequence of
events 2130 was not known to the Commission prior tc the release of the
September 1986 Hazard Analysis. A major difference in accident Scenar-
{0s between three- and four-wheeled ATVs {nvolved the percentage of ATVs
that overturned (ar tipped): 74% of the three-wheeled ATVs comparsd to
59% of the four-wheeled ATVS. This finding corroborated engineering
cciclusions that the dynamic stability of a four-wheeled ATY {s better
than trat of a three-wheeled ATY.

Second, the Committee focused 1ts attention solely on three-wheeleg
ATVs, and did not make any findings or ~ecommencations relative *o
four-wheeled ATVS. However K the injury snd death figures cited 1n the
Lommittee's report include three- and fcur-wheeled ATV data. for
example, of the 415 ATV related ceaths cited in the report, four-wheeled
ATYs were reported 1n 28 of the 174 {nrcidents in 1985 (and ir )C of the
241 incidents in orior years). Also, the Decsmber 1985 “Preliminary
Report on the Survey of Ali-Terrain Yehicle Related [njuries* (1985)
founo that 87 percent of the ATVS involved in injuries had thrae ~heels
and 13 percent had four «heeis. In the Chairman's Ayoust 1, 1986 letter
he said the ATY Task Force was evaluating the performance characteris-
tics of both types of vehicles and that unrtil these cata are analyzed
trere was no factual btasis for the Committee <o Issume ‘M4t cne type of
vehicle was safer thar the other,




Additional ATY Task Force Comments

The report also states that there are “a disproportionately large
number of spinal cord injuries resylit.ng in victims becoming parzplegics
and quadraplegics.® The Tccation of this statement appears to attribute
1t to CPSC data. The National Electronic Injury Surveillance System
(WEISS) data do not show this, nor does a recent medical review of
indepth investigations. None of the data available to the staff at this
time allow us to detarmine whether or not the number of spinal cord
injuries s disproporticrate to cther injuries.

On page 29 of the Comittes regort, total salas wers projected at
780,000 for 1985. This figure was- from the ANPR. However, in Economic
Analysis's Market Sketch (December 1985), 1985 shipments were estimsted
ussogéooo to 625,000. The actual figure turned out to be about
595,000,

Additional Staff Corments

Secause of the large amount of emphasis on ATV Injury Epidemiology
the Associate Executive Director for Epidemiology, Dr. Robert Verhatlen,
has provided specific comments on the Committee's report. Keyad to
specific pages*of the report are.some of Or. Verhalen's obsarvations.

*(Page 1)

Twice on this page, and at several other locations throughout
the document, the report refers to the unprecedented lgvel of
Geaths and injuries associated with ATVs.

The deaths and injuries are not at all unprecedented.
Skateboards, for example, over the four year period 1974-77
virtually 'exploded’ from under 4,000 injuries per year to
about 155,000 injuries per year. Bicycles are typically
reported tu be associated with vell beyond a half million
injuries each year. While deaths reportedly associated with
skateboards during the abcve mentioned period only nymbered
about 25, geazhs asscciated with a number of other products
usudlly run considerabiy higher than are reported for ATVs,
For example, during the same four year period covered by the
ATV report (1982-85), swimming pools were involved in nore
than 2,700 deaths, bathtubs ang showers were involved in
nedrly 1,701 deaths, mobile homes were involved in nearly
1,500 deaths, and bicycles were fnvolved in almost 3,600
deaths--to mention only & few other products.

(page 43)

Beginning 1t :he botsom of cage 2 and continuing at the top of
page 3, the repor: argues that ATV related injuries are
‘substantially higher than proportionate figures for
minfbikes/trail dikes and snowmobiles.' This is precisely the
sort of misinterpretation which [ was trying to correct with
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sy June 13, 1936 memo. The authors of the report have

interpreted the data presented in the ANPR at face vslue,
failing to recognize or giva credence to eariter caveats about
the nonecomparability of the datae--,

froportionats figures... would be those

which take into account some cosmon factor which wCuld make
them comparable, such as & rate of incidents per some
meaningful unit, such as exposure (in hours, days, or some
other index of use). This is essential 1f comparisons are to
be reasonably made. Accardingly, injuries per 1,000 vehicles
in use, adjusted for exposure (ATVs, wini/trail bikes,
snowmobiles with relative exposure values of 10:2-3:1
respectively ylelds:

ATVS ] 4.5 per 1,000 vehicles in
use
mini/trail bikes . 7.9-11.9 per 1,000 vehicles
in yse
snowmobiles - 8.5-12.7 per 1,000 vehicles
. in yse

As [ mide clear in my June 13 memo, these estimates are not
definitive. The empirically based, ccmparable exposure
surveys we requested funding for could have provided what we
needed for a definitive analysis. Absent that however, based
on the testimony at the Commission ATV hearings, these
estimates are still the best information availabie. Also, s
I pointad out in the June 13 mwmo, cne cannot attach any
statistical significance o the above differences.

(Page #11)

In the first full paragraph on the Dage. lhe report avers that
‘evidence indicates that even experience in riding does not
offer any resl protection StnCe many of *hdse injured are
experienced riders.’ This sugaests that protection' must de
1003 effective it 1t 1s to be Considered 'real.' Almost

nothing can offer ‘real’ protection under these terms. With
rescect to expertence, the 13 times greater risk of injury smeng
novices during thetr first month wtuld seem to be evidence that
experience govs confer some orcteciton, &lbeit imperfect.

[Ny
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{Page #13)

Item (10) dismisses the role of human error and places
virtually total blame for accidents on performince and
handling characteristics. Tha evidence however reveals that.

® 70-30% of victims did not wear helmets, without which the
relative risk of fatal or hospitalized injury was three
times as great as among ‘waarers.’

® DOrivers of four-wheeled ATVs carrying passengers were at
20% greater relative risk of being involved in a fatal
accidents.

® Drivers of three-wheeled ATVS on paved surfaces were at
150% greater relative risk of being involved in a fatal
accidents.

® Roughly 17,000 (20%) of &1l injuries were to passengers.
If these neople had not been passengers, they would not
have been injured.

In each of the above, while handling characteristics played a
role, ft was not necessarily the definitive role. Clearly the
"conduct* of the driver in terms of his decisions (to not wear
3 helmet, to carry a passenger, to drive on a paved surface
without uther, non-ATV traffic) was 1 significant determinant.
Very few accidents can be shown to have 2 single cause.”

In Summary , since {ssuance of the ANPR and the Committee's Report
the staff has obtained a great deal of additional technical information
on this very complex safety issue. This {nformation which will be
considered by the Commission at the Movember 19, 1986 ATV briefing will
provide 4 basis for Commission action and for addressing the hazards
associated with ATvVs.
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CONSUMER PRCCECT SAFETY COUMBSIGN
WasHINGTON D C 20207

The Chairman

September 23, 1986

The Honorable Ooug Barnard, Jr.
Chairman
Comngrce, Consumer, and Monetary
Affairs Subcommittee of the
Committee on Goverrment Operations
8377 Rayburn House Office Building
U. S. House of Representatives
Washington, 0. C. 20515

Dear Mr. Chairman:

This is to acknowledge receipt of your letter of September 17
asking for an andlysis of any inaccuracies found by our technical staff
in the Government Operations Committee's report, "Consumer Product
Safety Commission's Response to Hazards of Threa-wheel All-Terrain
Vehicles (ATVS).®

As you know, the ATV Task Force and all at the Commission who are
involved in completion of thi1s important study are heavily engaged in
wrapping up the last-minute details of the report which is to be
submitted September 30, Since this date is only a few days away, I
would prefer to wait until all of the information is available before
responding in detail to your most recent letter.

Please be assured °hat «& will provide your Subcommittee a complete
report from the ATV Task Force, followed by a more detailed 'etter -from
me setting forth the nformation requested in your September 17 letter.

With kindest reqarss.

Sincerely,

7

s — -

“errance Scanion
“haiyrman

cc: The Honorabkle Larz E. Craxe
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o — S NIMETY T CONONISS Pl L
f el Congress of the Tnited ftates T
Touse of Representatives
COMMERCE, CONSUMER, AND MONETARY ASFAINS
SUSCOMMITTER
or e

COMMITTEE ON GOVEANMENT OPERATIONS

RAYBUAN HOUST OPICS BURDING, AOOM 8-377
WASHINGTON. DC 20818

September 17, 1988

Hoa Tecrence M. Scanion

Quirman

Consumer Product Safety Commission
Washington, DC 20207

Dear Mr. Chairman:

In your letter 0 me dated August 1. 1986 concerning the Government Operations
Commuittee's report, "Consumer Product Safety Commission's Response to Hazards of Three-
Wheel All-Tetrain Vehicles (ATV'sP. you state "You should be aware thet our technical
staff believes that the Committee Report contains inaccurades and misinterpeatations of
data."

As the report makes desr. it relies aimost entirely on dats prepared by the CPSC
staff, ¢s reflected in the Advance Notice of Proposed Rulemaking oubiished in May 1988,
and on oilisr Commission documents. If the Commission has chenged any of its findings
2ma conciusions ince et time, or has found any of its previos documents oe information
releases to be inaccurata. the subcommittee and the public should be %0 informed, together
with the data upon which such changes are besed. Accordingly. please supply & written
analysis of all alleged "naccurscies and misinterpretations of data® found by the
Commission * techrscal staff in the Committee's repoct,

Your August 1 letter also states thet the Commismon's ATV Task Foree fully expects
o meet its September 30 deadline. Plesse supply the subcommittee with a copy of any
written report of other document submitted by the Task Force on its findings and
recommendations as soon as it is availadle. Also, plesse supply advance notioe of any
Commistion meeting scheduled to consider such a report.

Sincerely,

g [lnd)

Doug Batnard, Je.
Chatrman

DB:ti}:v
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Mr. Craic. Thank you very much, Mr. Chairman and members
of the committee for allowing r=~ t) take the time I did. Thank
you.

Mr. Frorio. Our next witness is Mrs. Gary Pleasants of Clarks-
burg, MD.

Ms. Pleasants, welcome to the committee. As with all of our wit-
nesses any formal statement you have will be put into the record
in its entirety and please feel free to proceed.

C"ATEMENT OF GARY LEIGH PLEASANTS, CLARKSBURG, MD

Mrs. PLeasaNTs. My name is Gary——

Mr. Trorio. Would you kindly pull the microphone a bit towards
-ou.

Mrs. PLeasaNTs. My name is Gary Pleasants.

Mr. Fror10. And could you try to speak up a bit.

Mrs. PLEasANTS. My name is Gary Pleasants. On October 12,
1986 my son Billy Pleasants was injured while riding his four-
wheeler in the fields on our farm. Although he was an excellent
rider and very accustomed to riding through the farm, rounding up
our horses, the instability of the 230 Suzuki hc rode almost cost
him his future, almost cost his life.

Mr. Froxkto. How old is your son?

Mrs. PreasanTs. He’s 13 now. I think that’s a price too high for
an_ child to pay for riding a toy. Billy’s accident wasn’t the first on
our farm. My husband accidentally hit the throttle with his knee
and found himself running into a tree. This was because my hus-
band allowed my 5-year old son to sit on the back of the machine
while he clipped through the trees making a path for the children
to ride on our farm.

When my husband straddled the machine a second time, his
knee hit the throttle and the weight, and I guess the position of my
husband on the bike, put him backwards on the machine that it
did a—really just without him knewing it was going to happen, he
ran into the tree and the machine landed on my little child’s foot
and ankle. He wasn’t seriously injured and we were kind of afraid
that he might have a broken foot, but it was nothing serious.

The second accident occurred when my brother-in-law, he has
rode motorcycles, I guess, most of his life and he’s an older person,
grabbed the hand brakes in the front, and went under the handle-
bars and landed on his back and he missed a week of work; and he
was in great pain.

If this machine—if the machine was safe, I would ride it.

In February of 1985 we bought my husband a Suzuki. We were
going to use it to—it’s a 250 model of a Suzuki—we were going to
use it to carry hay and water to the horses on the farm, and there
was no reason for us to believe that that would be dangerous at the
time.

Then, in March 1985 my son wanted to buy one, so we allowed
him to work off money and buy it for himself. And he bought the
230 that he had the accident on.

And then, in May 1985 I bought a Kawasaki 300 Bayou, which is
a much larger machine, it’s much more stable. And I really love
this machine, and I have no intention of letting anybody buy that.

&0
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the danger of this machine. I mean, my children don’t ride at this
time, I'm just afraid for their safety because I don’t know what will
happen when they go to someone else’s home. We live out in a
farm area, and so many children ride these bikes. And it isn’t a
customary practice for parents to watch their children on these
bikes. They look so safe, and most parents don’t ride them, and
they do train their children to ride them. And then the child gets
the keys, and they can get the keys—they keep their own keys.

And like in Billy’s accident, I wasn’t even at home when he had
the accident. I couldn’t be there to stop him. And this is something
that is sitting in the driveway. It’s not like you go to the park and
you rent one, and you're there with your child. This thing is sitting
there. And yet, it’s not like a car. Your child may know that he
better not ever get in your Porsche and drive it down the driveway,
all right. But that toy that belongs to him, he’s going to ride it
whenever he wants. I mean, it’s going to happen.

I just don’t feel like the financial burden that the wrecks and ac-
cidents that our children are going to have, I don'’t feel like it’s fair
for our grandchildren to have to pay for these people to live the
rest of their life.

My son Billy’s accident caused him to—he had a brain injury in
the back of his neck that—it’s where the muscles and the nerve
endings carry his messages to his brain cells. And he almost died
twice in the helicopter on the way to the hospital. He was in—he
had two grand mall seizures, and they had to totally paralyze him
and force oxygen into his brain. And we didn’t know for 4 days—I
didn’t know—you stand over the child’s bed and you don’t know if
when they remove that machine if that child will breathe again.
And you don’t know if he’ll walk or talk or if he can see you or
hear you. You don’t know if they're going to be mentally retarded
for the rest of their life.

I mean, this is something that children can’t decide. And I love
this—I like this machine. I'm not selling my back, all right. But
the fact that I know that it’s so dangerous keeps me off of it. It’s
sitting in the garage. Its been sitting there for probably 1 year or
better. And I'm just afraid to get on it. I kaow myself too well, if I
get on that machine I'm going to approach it just like any perf-ct
safety conscious adult, and I'm going to make a few circles and I'm
going to go around the farm, a.ud pretty soon I'm going to go just a
little bit faster, a little bit faster, and I'm going to be just like any
child, I'm immortal, it can’t happen to me, I'm not ever going to
die. And you just push it to the limit.

Children are going—it’s like being in a new car, and every teen-
ager is going to probably push that car to the limit. So, a smaller
child is surely not going to have the knowledge to stop doing that;
they’re going to push.

It’s just unfair to put them on the machine.

[Mrs. Pleasants’ prepared statement follows:]

STATEMENT OF GARY LEIGH PLEASANTS

My name is Gary Leigh Pleasants. On October 12, 1986, my son, Billy Pleasants
was injured while riding his four wheeler in the fields on our farm. Although he
wae an excellent rider, and very accustomed to riding through the farm rounding up
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our horses, the instability of the 230 Suzuki he ro .e almost cost him all future hope
for any child to pay for riding a toy.

Billy’s accident wasn’t the first on our farm. My husband accident., hit the throt-
tle with his knee and found himself running into a tree. This was caused by having
my 5 year old sitting on the back. Donnie just strattled the machine 4na it tilted to
the rear, shooting forward into a tree 10 feet ahead of them. David's ankle was
wedged between the ATV and the ground.

e second accident occurred when my brother-in-law grabbed the front brakes
and fell in front of the machine ianding on his back. He lost a week of work in great

If this machine were safe, I would be the first to enjoy its use. However, my
Kawasaki Bayou has found a home in a corner of my garage and may sit there for
many more years. I felt safer on the bayou because of its great size and rear differ-
ential. I want to ride the 300, but I know myself too well.

Like all children, I approach the ATV as a safe rider. After a few circles, I sud-
denly become immortal. After all if couldn’t happen to me.

My bottom line is to ask for Guvernment interventior.. Protect our children from
machines which never should have beer put on the market with inferior design.
Protect them from advertisement which makes a life threatening machine look
harmless to all parents. Enforce the use of helmets. Make training and licensing a
must. Qur children would be safer on the interstates in cars with their friends along
than turned loose day after day with a machine so likely to cause bodily harm.

Billy's helmet probably saved his life—the life almost lost twice in the helicopter
on the way to Children’s Hospital. Speed was involved and probably caused the ma-
chine to leave the ground as it hit a dip in the field and sailed about 50 feet before
touching down first on its front wheels, then ismming Billy’s head ‘nto the ground,
rolling over with him still holding the handlebars and then having a .ear tire leave
a skid mark on his helmet as it twisted it around on his face. The helmet left
scratches on both sides of his neck and a slight bruise from his mouth down along
his chin, but it probably prevented his brain from receiving even greater stress.
There was no fractured bones in his skull. His wrist had a broken growth platelet
and a vertebrae was fractured below his waist. Because, he had two granmaul sei-
zures while in x-ray, he was best helped by chemical paralysis. The nerve entering
the brain which carries messages from the body to the brain had been injured and
could not be operatea on by the doctors They told us torcing oxygen to the brain
would cause the blood vessels to constrict and possibly allow Billy's brain to heal.

He had tubes in his nose, mouth, arms bottom, and monitors across his chest,.
Four days of not knowing if he would really breathe when the machine was re-
moved were unbearable for family and friends. When he did come out of it, he had
amnesia for about 2 months.

He healed very rapidly and we are grateful to God and to our county medical
teams, the helicopter staff, Hyattsville Volunteer fire department (which arrived on
the scene almost immediately, because they were following two children on three
wheeler who had come to our farm all the way from Germantown, without their
parents knowledge), and the terrific medical staff at Children’s Hospital.

February 5, 1985—Donnie’s Suzuki LT250EF was purchased.

March 25, 1985—Billy's Suzuki LT230GE was purchased.

May 16, 1985—Gary’s Kawasaki 300 was purchased.

I fee] helpless in my desire to warn other parents against the danger of this ma-
chine. While I know my children will not ride at this time, I remain afraid for their
safety at some future time when their fear has subsided and friends are at play on
their own ATV’s.

Can our children and grandchildren afford the financia} burden placed on their
frail shoulders by injuries caused by their parents toys.

Mr. Frorio. Let me, if that concludes your statement, let me ask
what you suggest you think ought to be done?

Mrs. PLeasANTs. I really wish that we would have some laws to
protect the parents. The false advertisement we had, making the
machine looﬁ so simple, like it was the thing to do, take your chil-
dren out. We did buy three.

Mr. FLori0. Are you talking about advertisements on television?

Mrs. PueasaNTs. T think the television advertisements made us
think that the machine was safe. And we bought three, and
thought that they were safe and rode them a good while. And then

)
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the more we rode them, the more frightened we became. Unfortu-
nately, for my son we waited too late.

Mr. Frorio. How old was your son when the accident occurred?

Mrs. PLEAsANTS. He was 12, A very good rider.

Mr. Frorio. You heard the previous witness, the Congressman—
you heard the previous Congressman read the label that apparent-
ly is affixed to most of these items that says, that they should not
bﬁ f(‘.’r children of 14, 14 is an age or something; were you aware of
that?

Mrs. PLEASANTS. No. I sure wasn't.

Mr. FLorio. You didn't see the label? The label wasn't brought to
your attention?

Mrs. PLEAsaNTS. There’s not one on our machine.

Mr. FLorIo. All right.

Mrs. PLEasaNTs. And the other thing is that I just feel like it’s
unfair that the burden is on the parent to orotect the child from a
marhine that is as unstable and is dangerous.

Mr. Frorio. The indusiries recommended practices will allow
marketing of ATV’s to children as young as 6 years. Have you got
any thonghts as to whether a 6-year-old is capable of operating any
of these types of machines that you're familiar with?

Mrs. PLEasaNTs. I'm sure a 6-year-old can get on my Kawasaki
Bayou and ride it, because you put it in gear and you allow the
child to push the button and go.

Mr. Frorro. So, physically he could operate it.

Mrs. PLEAsANTS. He can.

Mr. FLorio. What is your thought on the basis of your experience
with regard to the desirability of a 6-year-old, and the safety of a 6-
vear-old operating any of these materials?

Mrs. P_rasaNTs. My 6-year-old can’t ride one. We bought—he
was our 5-year-old that was on the back of the machine—really
wanted one when he was 6. He put a lot of pressure on us to have
one, a1d we just said, no, you are not ever going to ride one. And
this was before Billy’s accident.

But the problem with putting children on a small one, is it fair
to introduce someone to something that they're going to use when
they're 6 and tell them when their 8 that the next machine is too
dangerous and he can’t ride anymore.

I mean, what point—I don’t think that it’s fair to start them on a
machine that shouldn't be ridden by most adults anyway. I mean,
it's a piece of equipment; and I think it should be used as equip-
ment and not as a toy.

Mr. Frorio. You heard the previous witness in a sense say that
the responsibility is largely the parents to oversee. Do you feel that
these products are effectively almost practical nuisances that pre-
clude the ability of a parent to monitor the activity of a child?

Mrs. PLeasanTs. That's right. I mean, they look so innocent most
parents don't feel that they have to watch anyone. And that’s the
problem. I mean, I have talked to parents until I'm blue in the face
and they still, you know, they agree; and then they let their chil-
dren go home and ride them anyway.

Mr. FLorio. The salesman where you purchased these, was there
any effort to inform you about potential problems with regard to
these machines for young people?
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Mrs. Prrasants. No. He told us that sizing—I mean, we went to
several stores and they seemed more concerned with the size of the
mackine and if it fit the child. And yet—I think Billy probably
should have bought one that was smaller. They didn’t give us
aniy—there wasn't any training courses available.

just don’t feel like there was—maybe they didn’t know.

r. FLorto. If training was available at this point, would it be
something that you feel that your children and you would take ad-
vantage of?

Mrs. PLeasaNTs. I don’t want any of my family on it.

Mr. Frorio. Thank you very much.

The %entleman from California.

Mr. DANNEMEYER. When was the 230 CC vehicle that your son
was injured on purchased?

Mrs. PLeasaNnTs. The 230 was purchased March 25, 1085,

N Mr.? DANNEMEYER. And how many children do you have in your
ome?

Mrs. PLEASANTS. Four.

Mr. DANNEMEYER. This boy that’s 12, where is he, the oldest, the
youngest?

Mrs. PLeAsANTs. He’s my oldest son. I have a daughter 19, 17
year old, and then Bigy is 13, and then the baby is 7.

Mr. DANNEMEYER. How is your son getting along now; has he re-
covered at all?

Mrs. PLeasANTs. He has recovered real well. I think that we're
lucky, if we had lived in some State other than Maryland and
didn't have a helicopter, T wouldn’t have my child now.

Mr. DANNEMEYER. What time of the day or night did the accident
happen with Billy, the 12-year-old?

Mrs. PLEASANTS. About 2:30.

Mr. DANNEMEYER. Do I understand correctly that Billy was
riding the 280 CC when the accident happened?

Mrs. PLEASANTS. Yes.

Mr. DANNEMEYER. 2:30 in the afternoon; is that right?

Mrs. PLEASANTS. 2:30 in the afternoon.

Mr. DANNEMEYER. And who all was at the home when the acci-
dent happened?

Mrs. ANTs. No parents. He was not supposed to be on the
machine, and he knew it. It was a rule. I mean, we have pulled
him off the machine before. One time his tire went flat and we
wouldn’t allow him to put a new tire on for 3 months.

Mr. DANNEMEYER. W;;)at day of the week was this?

Mrs. PLEASANTS. This Wus Sunday.

Mr. DANNEMEYER. Sunday at 2:30 in the afternoon.

Mrs. PLEASANTS. The Dallas Cowboys, the Washington Redskins
were playing, and there was a group of people there, and they were
supposed to be in the house watching TV. And my husband had
gone fishing and I was at a Royal Lipathon show that I offered to
take the children with, too. Oh, no, they want to stay and watch
the Dallas Cowboys and the Redskins play. And here ihey are out
in the field getting killed.

Mr. DANNEMEYER. Now, where Billy was, I take it, he wasn’t
watching the football game, obviously. Was anybody out there with
him when he was on the bike?
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Mrs. PLEASANTS. He had a boy that was about 19 on one of our
dirt bikes. We have a dirt bike that is a 250 and a 175 we’ve had
for about 10 years. And then there was another boy out that was a
friend of his about 11 years of age.

Mr. DANNEMEYER. Three boys?

Mrs. PLEASANTS. Three boys.

Mr. DANNEMEYER. Each on their own machine?

Mrs. PLEASANTS. Yes. And when they know that they’re not sup-
posed to do it, this is threc boys that still did it.

Mr. DANNEMEYER. Well, now, the machine was purchased in 1985
in March, and the accident happened October 1986; that’s about
1% years. Were there instances where Billy had been caught riding
this machine before the accident happened?

Mrs. PLEAsaNTS. That’s how he had it taken away for 3 months
at one time. And one time he didn't ride with his helmet. I mean,
we were really stance on the helmet. I think wearing the helmet
saved his life. It left marks, during this accident, because he went
in a dip and it threw him, and he went about 50 feet, and then he
touched over the handlebars. He broke his wrist, broke a place on
his wrist and a place on his spine. And the helmet jammed down
on his neck, and I guess it couldn’t save that force on his neck, but
it kept his skull from being fractured. I think it probably—it might
have saved his life.

I mean, it might be that he had just been too far gone if he
hadn’t had the helmet on.

Mr. DANNEMEYER. How many times had you disciplined Billy for
ridigg?that machine without permission before the accident hap-
pened?

Mrs. PLEASANTS. Many times. I mean, that was something that
was, you know, you £iy, “You do not ride it. If you do, you don’t
ride for this week or a whole week.” And for a child to be taken—I
mean, this is something that they love. I mean, children want to
get up and they want to get on it. No mother can watch that long.

Mr. DANNEMEYER. Thank you, Mr. Chairman.

Mr. FLorio. The gentleman from Califo1nia, Mr. Bates.

Mr. BATES. Just one guestion. Knowing what you know now,
would you still buy one o? these machines?

Mrs. PLEASANTS. No.

Mr. BaTes. You wouldn’t. It seems to me like there are two parts
to it. Part of it is the safety problems and the disclosures or notifi-
cation and training and all that. Part of it seems that, whatever
equipment is made there is going to be abuses or misuse of them.
I'm trying to sort the two out.

Are you contending that the accident that occurred was a result
of the equipment being designed in such a way to be too powerful
or too dangerous?

Mrs. PLEASANTS. Yes.

Mr. Bares. You're saying that possibly with the tone down piece
of equipment, less power or capability, that this accident would not
hav::d (?)ccurred or are you that familiar with what actually hap-
pened?

Mrs. PLeasaNTs. This accident wouldn’t have occurred. But some
of the others still would have. The machine is just a wonderful
looking little toy; and yet—and the speed is there. I mean, any
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little biddy crild that cau get on it, if you put it in fourth, they can
wind it up anc eventually get to any s they want to go. If they
can punch hat litile bution, they can go.

Mr. BATES. Whut is the maximum speed?

Mrs. Preasants. I don’t know. But I lnow they go—I would
think that probably go 45 or 59 miles an hour. I'm not brave
enough: to try it. I mean, people get on it and they say, why isn’t
there a speedometer. I say, use you can’t ride it that fast,

ou’ll be killed. I mean, everyore would say, vell, where—how do [
ow when I'm going too fast? And I'd say, well, don’t go that, you
know, it reall{)‘f)rightened me.

Mr. Bates. Do you know how fast Bilty v.as going?

Mrs. PLeASANTS. No, I don’t. But I know that Bil y would ride too
fast. He thought that he could—he thought ke was immortal, We
would go out at night to watch—look for deer on our farm, and all
of a sudden Billy wouldn’t be around.

Mr. BATEs. Is there a maximum speed advertised?

Mrs. PLEASANTS. I don’t know.

Mr. Bares. Thank you.

Mr. Frorio. The gentleman from Utah.

Mr. NiewsoN. I'm curious apout why you bough® the Suzuki, the
230 CC, after you had the two accidents; you had an accident with
a child injuring a foot, and one hurting their ba~k. This had oc-
curred on similar machines. I wonder why you let your son buy the
machine in view of those two accidents?

Mrs. PLEAsANTs. I don’t believe that those two accidents had hap-
pened at that point.

Mr. NIELsoN. They followed the——

Mrs. PreasanTs. 1 think so. Because I believe we had both of
them at the time of that—yes, I'm sure we had both of them at
that time.

Mr. NIELSON. Su, when did the two accidents, I missed that point,
I guess. When did the two accidents occur, the one where the bog;s_
foot was injured, and the one where—missed a week of school
cause of the back in,i’;xry?

Mrs. PLEASANTS. Probably soon after Billy’s was purchased. We
did buy my husband’s first, and then my son’s smaller one. And he
was out in the woods preparing a trail. So, I would say it was prob-
ably within the week-end.

Mr. NiewsoN. These occurred on the smaller machine, not this
one? Where did the other two accidents occur; one on your hus-
band’s because he had a rider with him; is that true?

Mrs. PLEASANTS. I believe the one on—I'm trying to think if ilse
rack was on the one that was my husband’s. I don't think. I think
my husband might have been on the smaller one, the 230, when it
turned over, because if the rack had been on there, the 250 has a
rack that you can carry—supposedly, you're suppose to be able to
carry hay or something on it. And yet, if you do carry anything on
it, it can go over backwards. The whole machine could flip over on
top of you.

r. NIEISON. Did the fact that this is the four-wheeler give you a
little more sense of security as opposed to a three-wheeler?

Mrs. PLEASANTS. Yes.

Mr. NIELSON. It seemed safer to you?
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Mrs. PLEASANTs. We wanted for something safer than the three-
wheeler to come out, because we wanted to use it on our farm. We
thought it would be good for carrying, you know, we needed a piece
of equipment that was tiny 1o carry hday to horses that wouldn’t be
real expensive to operate.

Mr. NIELsON. At the time you purchased this equipment, did the
salesman hint in any way, mention the fact that you ought to be 14
before he rode this one?

Mrs. PLEAsANTS. No. ,

Mr. Nierson. Was your son—in the picture it looks like your son
is rather large for his age; is that correct?

Mrs. PLeasaNTs. I think the picture is kind of a little bit deceiv-
ing. But Billy has, he has grown a little bit, but he was much
smaller at the time.

Mr. NieLson. Ten and a half when you bought these.

Mrs. PLeAasaNTS. He was probablfr 11, I think, at that time.

Mr. Niz1son. You say you disciplined him a lot. Does this require
a key to start?

Mrs. PLEAsaNTS. Yes, it does. And that’s one of the things—I just
feel like, you know, you get two sets of keys, all right. And we
would put them away. And yet, how many parents are really goinﬁ
to grab the keys and hide them every time they leave their house.
mean, really—I mean, it’s great—I mean, it's a good idea, every-
body should keep a safe by their garage door and they should lock
up all things that are dangercus before they leave the house. It
really can’t be done. I mean, it’s not fair to the child to let them
still—it’s unfair. I mean, I just feel like if there were laws that
said, you know, if a policeman catches a child on there and he sa{s,
“Son, I'd like to speak to your parents.” And they go and they talk;
and then the parents know. And if the parents stiil ailiow the child
to ride—I wouldn’t mind—I would rather have paid a $100 fine the
first time a policeman came to my door, and $100 fine the second
time and gone to jail for 1 week than to have gone through what
my son has gone through.

r. NieLson. We certainly sympathize with you, and hope your
son has a complete recovery. I thank the witness.

Mr. Frorio. The gentleman fron: Ohio.

Mr. Eckart. Can you please tell me what the legitimate use of
this would be around your farm, you mentioned carrying hay, but
tell me why would you buy one?
~ Mrs. PLEasaNTs. Well, thad 12 horses at the time, and our farm
is—it’s not a flat farm, and the horses tend to mess—the ground
gets very soft around the barn area, and so that we would have to
carry the hay up a hill to the horses, and we thought that when it
was snowing or when it was really mushy, we could throw a bale
or two of hay on and run up, you know, and it would save us a
little bit of time. And yet, it wasn’t the expense of a larger farm
tractor or something that might be—I thought would be more dan-
gerous.

I mean, I really thought this machine was safe. It looks so—it
looks cute and cuddly. It’s not.

Mr. Eckarr. Have you not seen the TV advertisements for the
vehicles, racing around and looking literally like it's as safe as
walking?

11D
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Mrs. PLEASANTS. I can remember seeing magazine ads, familie’
out there, and they’re riding, and the people are riding up hills ar
Jjumping things. The sand dunes might be OK.

I really wouldn’t want to have one land on top of me even in the
sand, but, you know, but not—most hills, it’s hard. I mean, at night
when we would ride out, when I parked mine in the garage and
stopped riding it, we had gone out at night, and I was riding on a
side hill instead of up a hill, it’s hard enough on our farm to hold
your weight out over that machine and keep that thing f-om
coming back with you.

But if you're riding on the side of a hill, the tires tend to bounce.
All you have to do is hit any little bump, and the thing just—it
loses control, and there’s not—I mean, I'm pretty big. 1 have
enough weight that I should be able to put my weight where I
wgnt to over that bike, and I said, “No, thank you. I'm not going to
ride it.”

Mr. Eckarr. Did you view any manufacturer’s tapes, any train-
ing tapes, review any manuals, any instructions? Were any offered
by the dealer or the salesman?

Mr. Preasants. We read the manual. There was a little green
book that comes with the Suzuki and with my Kawasaki, and we
read also a little leaflet that they gave us. But there were no train-
ing tapes available.

I think that a parent would have to really seek out those things
to be able to—you’d have to locate them. No one’s going to come up
and say, you know, “Go to this on such-and-such day.”

Mr. Eckarrt. Did the dealer in an way—did your children ac-
company you when you went to buy these?

rs. PLeAsANTS. Yes.

Mr. EczARrr. Did the dealer in any way ask, “Is this intended for
your children to ride?”

Mrs. PLeAsANTS. Yes. They knew that we were buying the one
for Billy. It was very obvious. I mean, he was paying for it.

Mr. Eckarr. And to follow my colleague’s questions, they in no
way advised you about children riding these vehicles?

Mrs. PLEASANTS. They told us that they should wear safety equip-
ment. They told us that they might run up the back of their leg,
because if you drop a foot down—and most people want to throw
that foot down. It’s real hard to keep on that machine. One reason
for standing up is that it does keep you on the pedal, the little
things there 1o stand on.

But if you're standing, you tend not v throw your foot down.

Mr. Eckarr. I thank the chairman,

Mr. Frorio. Thank you very much. We appreciate your testimo-

y.

Mrs. PLEASANTS. Thank you.

Mr. FLorio. We are now pleased to welcome the members of the
Consumer Products Safety Commission, the Chairman, the Honora-
ble Terrence Scanlon; Ms. Carol Dawson, Commissioner; and Ms.
Anne Grahani, Commissioner. .

Mr. Chairman and members of the Commission, we are very
pleased to have you in your first formal appearance before the sub-
committee.
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Any formal statements that you have will be put into the record.
You may proceed as you see fit.

Mr. Chairman, we would like to hear from your first. Perhaps
ycuhcould recognize the presence of the staff people that you have
with you.

STATEMENTS OF HON. TERRENCE SCANLON, CHAIRMAN CON-
SUMER PRODUCT SAFETY COMMISSION; CAROL G. DAWSON,
COMMISSIONER; AND ANNE GRAHAM, COMMISSIONER, ACCOM-
PANIED BY LEONARD DeFIORE, EXECUTIVE DIRECTOR; JAMES
V. LACY, GENERAL COUNSEL; AND NICK MARCHICA, CHAIR.
MAN, ALL-TERRAIN VEHICLE TASK FORCE

Mr. ScanLoN. Good morning, Mr. Chairman and members of the
committee.

I would like to introduce on my far left the Vice Chairman of the
Commission, Anne Graham; then Commissioner Carol Dawson; and
then Nick Marchica, to my immediate left who is the Chairman of
the Consumer Product Safety Commission’s ATV Task Force; on
my far right is Jim Lacy, the Commission’s General Counsel, and
on my imned:ate right is Len DeFiore, the Executive Director of
the Commission.

Mr. Frorio. We welcome you all to the committee.

Mr. ScanLon. Thank you.

We appreciate this opportunity to testify today on the Commis-
sion’s actions to address the hazards posed by all-terrain vehicles.
The Commission has previousiy provided detailed information on
ATV’s to the subcommittee.

Mr. Chairman, since 1982, there have been at least 636 deaths
and an estimated 290,000 hospital emergency room treated injuries
associated with the use of all-terrain vehicles. Injuries and deaths
to children under 16 are of particular concern. Approximately 45
ptgrcent of the deaths and jnjuries were to children under 19 years
of age.

In April 1985, the Commission directed its staff to undertake a 7-
point action program, including commencing a rulemaking pro-
Zeﬁ(:)iﬁg by issuing an Advance Notice of Proposed Rulemaking, an

An ATV Task Force was established and directed: to (1) carry out
technical analyses of ATV’s, (2) monitor ATV activities to address
potential hazards, (3) conduct public hearings on ATV’s, and (4)
report to the Commission by September 30, 1986. This comprehen-
sive $2.2 million study led to the following major findings by the
ATV Task Force:

One, typically children under 12 years of age are unable to oper-
ate any size ATV safely. This is because they lack adequate physi-
cai size and strength, cognitive abilities, motor skills and percep-
tion.

Two, children under 16 years of age are at a greater risk of
injury and death than adults when operating adult-size ATV’s.
This is due to poor judgment by youngsters and failure to recognize
risks and operate ATV’s within their skill levels.

Three, the risk of injury declines significantly with ATV riding
experience.
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Four, 30 percent of all fatal ATV accidents were associated with
alcohol use. Fourteen percent of all reported accidents with injuries
referenced alcohol consumption by the operator.

Five, 31 percent of the ATV’s involved in accidents were carrying
passengers.

Six, well-constructed, well-fitted helmets could substantially
reduce the number of fatal head injuries to ATV operators.

Seven, 74 percent of 3-wheeled ATV accidents involved ti ing or
overturning, compared to 59 percent for four-wheeled ATV acci-
dents. The dynamic stability of four-wheeled ATV’s is better than
that of three-wheeled ATV’s.

Eight, the handling performance of an ATV is strongly influ-
enced by its suspension system. A properly tuned mechanical sus-
pension for front and rear wheels is better than the front-only or
tire-only suspended ATV’s.

Nine, the r’}‘l%iorit of State governments have no laws regulating
the use o” ATV'’s. Where these laws do exist, they are not uniform
from Sta.e to State.

Ten, the current draft industry voluntary standard—the so-called
Phase I dealing with topics such s labeling and standardization of
Xq;{;ols—is inadequate in addressing the risk of injuries related to

s,

The ATV task force briefed the Commissiorn on regulatory and
non latory options for ATV's in November 1986 and, in Decem-
ber 1986, the Commission made decisions concerning ATV's. At
that time, I made a 5-point motion that was adopted by the Com-
mission by unanimous vote, 3-0. The motion adopted was:

One, the staff was directed to continue to participate in the
second phase of the voluntary standard, which will address per-
formance characteristics, and to keep the Commission advizseé)e of
the standard’s progress.

The staff was further directed to conduct the technical work nec-
essary to support the issuance of one or more notices of proposed
rulemaking to address the performance characteristics of three-
and four-wheel.d ATV’s. This would include investigaiion of the
role of tires in accident causation, specifically the effect of size,
tread, and inflation.

Two, the staff was directed to prepare a letter on the Commis-
sion’s behalf to be sent to all Jovernors, the Department of Interi-
or, and other appropriate Federal Agencies stressing the impor-
tance of ATV safety. The staff was directed to mak~ extensive use
of the CPSC Regional Offices to actively inform consumers of ATV
safety hazards. The staff was also directed to actively share all the
Commission's information on ATV’s with the States, including in-
formation such as the data on injuries and deaths, information cow-
cerning the unique handling characteristics of ATV's, minimum
age recommendations, the importance of wearing helmete and pro-
tective clothing, and the importance of not consuming alcohol,
riding with a passenger or riding on paved roads.

Three, the staff was directed to update the ATV consumes safety
alert to include information developed by the ATV Task Force,
strongly encouraging the use of helmets and other protective gear,
emphasizing the need for training, and cautioning against improp-
er or inappropriate ATV riding practices such as the carrying of

Q
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passengers, the use of alcohol or drugs, and the use of ATV's by
children under 12.

The staff was further directed to continue actively conducting
clearinghouse activities relating to ATV safety.

Four, the staff was directed to develop an extensive notice pro-
gram that expands upon the ATV Task Force labeling recommen-
dations. This program should be developed expeditiously and
should provide all the types of notice and warning necessary to
fully advise all consumers of the risks associated with ATV’s and
how to minimize those risks. The staff should report back to the
Commission with an expanded plan as snon as possible.

Five, the staff was Jirected to prepare a detailed letter for Com-
mission approval, formally advising the SVIA Voluntary Standards
Committee of the Commission’s displeasure at the rate of progress
to date. Phase I of the voluntary standard, particularly the provi-
sions on labeling, training, and minimum age recommendations,
has not adequately addressed the risk of injury associated with
ATV’s. The letter also incorporated the staff’s comments identify-
ing other problem areas.

The Commission then voted 2 to 1, with Commissioner Dawson
dissenting, to direct the staff to prepare a letter for Commission ap-
proval requesting that the ATV manufacturers voluntarily cease
marketing ATV’s intended for use by children under 12 years of
age. The staff is to report back to the Commission on the industry’s
response. At that time, the Commission will decide what action, if
any, it should take to address this issue.

In addition, the Commission voted 2 to 1—mine was the negative
vote—to seek an enforcement action under section 12 of the Con-
sumer Product Safety Act in a U.S. District Court for appropriate
relief necessary to protect the public. The Commission is seeking
the assistance of the Department of Justice in order to protect the
public in an efficient and expeditious manner.

Mr. Chairman, we are pleased to report the following concerning
the imple nentation of these decisions:

One, letters were sent to the Nation’s governors on January 28,
1987, and to Federal Agencies on February 26, 1987. Several re-
quests for additional information have been made, and we have
provided the data.

Two, on February 2, 1987, the Commission requested the assist-
ance of the Department of Justice on the enforcement matter. We
anticipate a decision to be made soon. '

Three, a detailed letter was sent to the SVIA on March 30, 287,
concerning the Commission’s displeasure with the rate of pr- Jress
to date of Phase I of the voluntary standard. This matter was also
discussed at the April 21, 1987, voluntary standards meeting. We
are awaiting a response by the industry.

Four, on April 21, 1987, the CPSC staf* met with the Specialty
Vehicle Institute of America Voluntary Standards Committee to
continue discussions on a voluntary standard to address the per-
formance characteristics of ATV’s. A technical working group will
bedestablished to expedite the development of the voluntary stand-
ard.
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CPSC staff engineers have prepared contractual requests totaling
over $200,000 of fiscal year 1987 funds to address the performance
characteristics of ATV’s.

Five, the ATV Consumer Alert was updated and made availsble
to the public on May 7, 1987.

In closing, Mr. Chairman, the Commission believes that consider-
able progress has been made to date to address the hazards posed
by ATV’s quickly and effectively. Again, we thank you for giving
us the opportunity to provide this statement. My colieagues, the
staff, and I will be happy to respond to yours and the other sub-
committee members’ questions, any that you may have.

Mr. Chairman, I also have a personal statement, as do Commis-
sioner Dawson and Commissioner Graham, and we would like them
placed in the record, if we may.

Mr. Frorto. Without objection, they will be put into the record.

[The prepared statement of the Mr. Scanlon follows:]

STATEMENT oF TERRENCE SCANLON

Mr. Chairman and Members of the Subcommittee: I have a few comments I would
like to add to those made on behalf of the full Commission a few moments ago. Just
for the record, these comments reflect my personal views and not necessarily those
of the full Commission.

Since 1982, almost 700 people have died and over 290,000 are estimated to have
been injured in accidents associated with all-terrain-vehicles (ATV's). From the time
this growing toll of tragedy became apparent to the Commission, it has taken the
challenge of developing countermeasures very seriously. First, the industry was
called in for an explanation, then a special ATV Task Force was created, followed
shortly thereafter by the publication of the first Advanced Notice of Proposed Rule-
making (ANPR) in several years. Under the aegis of the of the ATV Task Force, an
extensive study of ATV’s and the risks associated with them was subsequently con-
ducted, which included engineering, medical, human factors and hazard analyses.
Not only was this detailed study completed on time, but it formed the basis for
many of the decisions that the Commission ultimately reached on ATV’s. In all,
over $2 million has been spent on this effort to date and more will be spent in the
future. All-terrain vehicles will remain a Commission priority in fiscal year 1988,
Jjust as they were in fiscal years 1986 and 1987.

So that the subcommittee may have a fuller picture of what the Commission has
done with regard to ATV’s, I would like to provide the subcommittee with a detailed
chronology and ask that it be included in the record.

As far as the decisions reached by the Commission on ATV’s are concerned, just
let me say this. In April, 1985, I strongly supported issuance of the ANPR on ATV’s
and the creation of the ATV Task Force so that we would not foreclose any options
that might reduce the death and injury toll. I also supported the six options the
Commission adopted on December 18, 1986. In fact, I sponsored five of them and
voted for all six. In addition, I support the filing of a complaint under Section 12 of
the Consumer Product Safety Act, my only reservation being that I do not favor
pursuing two of the five remedies that my colleagues approved last December 12.
However, as Chief Administrative Officer of the Commission, I have a responsibility
for implementing those decisions the Commission has taken. Also, the Department
of Justice has not yet decided whether to handle the case. So, I would rather not
elaborate on the remedies in the event the Department of Justice decides to repre-
sent us. But, I am confident the Department of Justice decides to represent us. But,
I am confident the Department will consider all aspects of the case in reaching its
decision.

Mr. Chairman, I am glad to have had this opportunity to present my views and
would be pleased to answer any questions that you, or other members of the sub-
committee, might have.
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CHRONOLOGY OF EVENTS

. The Commission has approved the All-Terrain Vehicle (ATV) project
as a priority project for FY 1985, FY 1986, FY 1987, and FY 1988.

Significant Actions: FY 1985

April 3, 1985 -- The Commission voted to establish a priority
project on ATV's by approving a seven-point action
plan including commencing a rulemaking proceeeding
by issuing an Advance Notice of Proposed
Rulemaking (ANPR).

- Commission staff and Specialty Vehicle Institute
of Americe (SVIA} initiate voluntary standards

April 26, 1985

development.

May 2, 1985 -- Updated ATV death information forwarded to the
Canmission.

May 10, 1985 -- iInformetional packages forwarded to the Commission

May 13, 1985 for use at the May 21, 1985, Hearing of the

May 17, 1985 Commerce, Consumer and Monetary Affairs
Subcommittee of the Conmittee on Government
Operations.

May 30, 1985 -- Public Hearing: Jackson, Mississippi

May 31, 1985 -- Advance Notice of Proposed Rulemeking published in
THE Federal Register.

June 17, 1985 -- Public Hearing: Dallas, Texas

July 25, 1985 -- ATV Task Force status report for the period from
May 15, 1985, to June 30, 1985, forwarded to the
Cammission.

July 25, 1985 -- Public Hearing: Concord, New Hampshire

Aug. 8, 1985 -- ATV Clearinghouse sends out first meiling to
219 interested parties.

Aug. 16, 1985 -- SVIA draft voluntary standard for ATV's sent to
the canvass list for comment.

Aug. 22, 1985 -- ATV Task Force status report for the period from
July 1, 1985, to August 16, 1985, forwarded to the
Cammission.
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Sept. 3, 1985 --
Sept. 13, 1985 --

Sept. 18, 1985 --

Sept. 26, 1985 --

Significant Actions:

121

Public Hearing: Milwaukee, Wisconsin

ATV Clearinghouse sends out second meiling to
322 interested parties. ’

ATV Task Force comments on the voluntary standard
for ATV's sent to the SVIA.

ATY Task Force status report for the period

August 19, 1985, to September 20, 1985, forwarded
to the Commission.

- FY 1986 -

Oct. 10, 1985
Oct. 15, 1985
Oct. 17, 1985

Nov. 4, 1985

Nov. 20, 1985
Dec. 4, 1985

Dec. 11, 1985

Dec. 19, 1985

Dec. 31, 1985

Jan. 16, 1986

Jan. 20, 1986

Update of ATV deaths and injuries forwarded to
Commission

Voluntary Standards Meeting to discuss performance
characteristics requirements,

Public Hearing: Los Angeles, California

ATV Task Force status report for the period from
September 23, 1985, to October 31, 1985, forwarded
to the Commission.

ATV Task Force status briefing to the Commission.

Voluntary Standards Meeting to discuss performance
characteristics requirements and comments on draft
voluntary standard.

ATV Task Force status report for the period from
November 1, 1985, to December 6, 1985, forwarded
to the Commission,

Market sketch for ATV's forwarded to the
Commission. .

Preliminary Report of ATV Injury Survey forwarded
to the Task Force Chairman.

Preliminary Report on the Survey of All-Térrain
Vehicle (ATY) Related Injuries forwarded to the
Comnission.

ATV Task Force members attend an ATV trade show in
Long Beach, California.
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Jan, 21,

Jan. 22,

Feb. 10,

Feb. 24,

March 4,

March 5,

March 11, 1986

March 25, 1986
April 10, 1986

April 29, 1986
to

1986

1986

1986

1986

1986

1986

May 1, 1986
May 2, 1986

May 12,

1986

May 13, 1986

June 3,
Jdune 4,

and
June 5,
June 23,

1986

1986
1986

1986

-

Voluntary Standards * ng to discuss performance
characteristics and t Jraft voluntary standard.

ATV Task Force status report for the period from
December 9, 1985, to January 10, 1986, forwarded
to the Commission.

ATV Task Force Chairmen informs Conmission that
the voluntary standard wiil be reballoted.

ATV Task Force status report for the period from
January 13, 1986, to February 14, 1986, forwarded
to the Commission.

Update of ATV deaths and injuries forwarded to the
Cammission. .

ATV Task Force status briefing to the Commission.

Voluntary Standards Meeting to discuss performance
characteristics and the draft voluntary standard.

Public Hearing: Anchorage, Alaska

ATV Task Force status report for the period from
February 17, 1986, to March 31, 1986, forwarded to
the (:um_lission.

Voluntary Standards Meeting to discuss the draft
voluntary standard and observe performance test
procedures.

ATV medical analysis contract awarded.

ATV human factors analysis comtract awarded.

ATY Task Force status report for the period .
April 1, 1986, to May 9, 1986, forwarded to the
Commission,

ATV Clearinghouse mailing to more than
320 interested parties.

Voluntary Standards Meeting to discuss the draft
voluntary standard and performance test
procedures.

SVIA reballot of draft voluntary standard sent to
the canvass list for comment.
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June 27, 1986

June 30, 1986

July 8, 1986
and

July 9, 1986

July 23, 1986

Aug. 7, 1986

Sept. 3, 1986

Sept. 22, 1986

Sept. 29, 1986 --

Sept. 30, 1986 --

First Quarter -- Fy

~123

Update of ATV deaths and injuries forwarded to the
Conmission.

ATV Task Force status report for the period May 9,
1986, to June 6, 1986, forwarded to the
Comission.

Voluntary Standards Meeting to discuss the draft
voluntary standard and performance test
procedures,

ATV Task Force status report for the period
“June 9, 1986, to July 11, 1986, forwarded to the
Commission,

Voluntary Standards Meeting to discuss the draft
voluntary standard and performance test
procedures,

ATV Task Force comments on the reballoted
voluntary standard for ATV's sent to the SVIA.

Voluntary Standard Meeting to discuss the draft
voluntary standard and performance test
procedures.

ATV Task Force Technical Package forwarded to the
Office of the Secretary.

ATV Task Force Report on Regulatory Options for
ATV's forwarded to the Commission.

1987 Significant Actions

Nov. 14, 1986 --

Nov. 17, 1986

Nov. 19, 1986
and
Nov. 20, 1986
Dec. 12, 1986
Dec. 18, 1986

Dec. 29, 1986

SVIA call for comments to draft ATV dynamic
stabiiity and performance voluntary standard.

VYoluntary Standards Meeting to discuss the draft
voluntary standards.

ATV Task Force Briefing to the Commission on
regulatory and non-regulatory options for ATV's,
Commi ssion enforcement decision on ATY's.
Canmission decision on ATV's.

Update of ATV deaths and injuries forwarded to the
Cammission.
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Second Quarter
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FY 1987 Significant Actions

Jan. 28, 1987

Feb. 2, 1987

feb. 9, 1987

Feb. 18, 1987

Feb. 26, 1987

March 11, 1987

and

March 12, 1987
March 30, 1987

Commission letter to the Governors concerning ATV
safety.

Canmission .mquests assistance of the Department
of Justice.

ATV Task Force comments on the draft ATV dynamic
stability and performance voluntary standard.

Cormission letter to ATV manufacturers requesting
- voluntary cessation of marketing ATV's intended
for children under 12.

Commission letter to Federal Agencies concerning
ATV safety.

Meeting with State officials in Louisville,
Kentucky, to discuss model ATV legislation.

Commission letter to the SVIA expressing
displeasure with lack of progress on Phase I of
the voluntary standard.

Third Quarter -- FY 1987 Significant Actions

April 21, 1987 --

o

w

Voluntary Standards Meeting to discuss the two
draft voluntary standards.
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Mr. FLorio. May I ask if any of the other Commissioners care to
make any oral presentation?

Ms. DawsoN. Yes, I do.

Mr. Frorio. Commissioner Dawson.

STATEMENT OF CAROL DAWSON

Ms. DawsoN. Thank you very much.

As the Chairman has indicated, I do have a statement for the
record. In the interest of time, I won’t read it. But I did want to
make a few additional comments.

As you know, the activities of the Commission with regard to this
issue have received a lot of publicity. As a person who has personal
conservative instincts, when I approached this issue 2 years ago, I
was rather skeptical as to whether the Commission could really do
anything. In fact, I was the only Commissioner who cast a dissent-
ing vote against issuing an ANPR at that time.

ubsequently, I supported the efforts of our ATV task force and
the work of the staff. I also suppc_ted efforts to work with industry
to develop standards that would address the safety issues that
we're talking about today.

I attended five out of the six public hearings that were conducted
throughout the country, listening to people on both sides of this
éssue, industry, users, doctors, and parents who had injured chil-

ren.

I have also taken the ATV training course. I have ridden the ve-
hicles, various makes and models, both three-wheelers and four-
wheelers. I have even ridden on the dunes at Pismo Beach. /ind I
have to say that they are fun. They’re good, fun vehicles, and I un-
derstand why those that own them enjoy them and su(f)port them. I
g.on’t wish to deprive them of that entertainment and that recrea-
ion.

At the same time, given the mandate that this agency has from
Congress to protect the public from unreasonable risks of injury
ana given the facts that were collected by our ATV task force, ef-
forts which cost us over $2 million and took over 18 months to com-
plete, I was led to make the decisions on this issue which you’ve
already mentioned. They were difficult decisions to make; they
weren't made lightly. I suppose that one could second-guess them
or criticize them on either side of the issue.

I just want to say that they were decicions that were made after
careful study and thorough analysis, and I support our continued
efforts to deal with this issue with all the various tools available to
the agency right now.

Thank you very much.

[The opening statement of Ms. Dawson follows:]

OPENING STATEMENT oF COMMISSIONER CAROL G. DAWSON

Mr. Chairman, thank you for giving us the opportunity to appear before your sub-
committee today to discuss the CPSC's progress on the all-terrain vehicle issue.

As our joint statement explains, the Commission has taken several actions based
on the 18-month, $2 million study done by the staff. This study helped us determine
that the ATV igsue is perhaps one of the most complex and important in the agen-
¢y’s history, and also one of the least susceptible to easy solutions.

'The ATV work done by the agency’s staff is remarkable for its speed and profes-
sionalism, especially when one considers that the engineering analysis of the vehicle

Q
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pushed the staff into uncharted territory. I think it is safe to say that the CPSC
staff knows more about how and why ATV’s perform as they do than even their
manufacturers, if the information industry has given us to date is any indication.
Armed with that data, the Commission made a series of decisions that represent a
balanced yet effective approach to the ATV safety problem. We had to weigh not
only the desires of a staunchly loyal riding public, but also our obligation to an in-
nocent riding populace that unknowingly assumed risks when they climbed aboard
ATV's. We ha.{:need the need for fast action with the requirement that whatever
> action we took be supported by sufficient facts.
: There is no denying that ATV’s, with the death and injury toll associated with
their use, present a problem that the Consumer Product Safety Commission had an
obligation to address. There is also no denying that these vehicles, with their capac-
ity to go over a variety of terrain and their ability to provide great freedom of move-
ment, are staunchly defended by their own owners and riders. Those who want
these vehicles banned will not be pleased with the Commission’s decision. Neither
will those who want ATV’s left untouched. But the Commission's mandate is to pro-
tect the public against unreasonable risks of injury. Our decision in the case of
ATV’s meets our obligations to the American people and will, I feel, produce the
best poesible result for all concerned.

Mr. Frorio. Thank you very much.
Commissioner Graham.

STATEMENT OF ANNE GRAHAM

Ms. GraHAM. Thank you, Mr. Chairman. I will be brief.

I believe the ATV issue is the most important issue facing the
Commission. The average risk of injury from ATV riding is too
high. Over the last 2 years, there have been approximately 20
ATV-related deaths per month, as well as 7,000 ATV-related inju-
ries treated in hospital emergency rooms.

I am concerned by the industry’s unwillingness to recognize this
hazard. I am disappointed in the lack of progress on the voluntary
standard, as well as the almost total lack of training.

This is particularly disappointing, given the fact that other in-
dustries have worked cooperatively with the Commission to protect
the consumer. We in Government have a responsibility and an obli-
gation to make every effort to find reasonable solutions tuv protect
those consumers who choose to ride these ATV's.

I would be pleased to try to answer any questions you have.

[The prepared statement of Ms. Graham follows:]

STATEMENT OF ANNE GRAHAM

I concur with the Chairman’s statement regarding the seriousness of the ATV
safety issue. I am extremely concerned with the hazards associated with ATV’s, es-
pecially the hazards with children who operate adult-sized ATV's.

This is the most serious public safety issue facing the Commission. For the last 2
yeare the Commission has targeted ATV’s as a priority project and has spent a con-
sifdfhriasb'le amount of money and effort, which is certainly justified by the seriousness
o issue.

| . The average risk of injury from ATV riding is high. Over its estimated seven year
life, the average ATV has a one-in-three chance of being involved in an accident
resulting in death or injury. Over the last 2 years there have been approximately 20

‘ ATV-related deaths per month as well as 7,000 estimated ATV-related injuries

1 treated in hospital emergency rooms. These numbers are unacceptably high.

| I am concerned by the industry’s unwillingness to recognize this hazard. Industry

; is not being honest with the American public about the inherent risks with these

| machines. I am especially disappointed in the lack of progress on the voluntary

| standard as well as the almost total lack of training. This is particularly disconcert-

| ing given the fact that other industries have worked cooperatively and forthrightly
with the Commission to protect the consumer.
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We in the Government have a responsibility and an obligation to make every
:}f:’ort mh'ﬁ?d reasonable solutions to protect those consumers who choose to ride
ese vehicles.

_Mr. Frorio. Thank yov very much to all three of the Commis-
sioners.

Mr. Chairman, do you regard yourseif as having the authority to
-impose a ban on the sale of these machines for use by children,
whatever the age—let’s say 14 years old—do you regard yourself as
having that authority, should the Commission see fit to do so?

Mr. ScanLoN. I believe we have the authority. I think we would
have to prove the case.

What we have done to date by a 2 to 1 vote—I mentioned this in
my prepared statement on behalf of the Commission—is ask the in-
dustry to cease marketing the kiddie-size, child-size ATV’s.

The industry responded to us approximately 2 weeks ago, saying
that they would not do this. Our staff, under the direction of Mr.
Marchica, is developing options that will be presented to us within
5 weeks on what means are available to the Commission to address
this issue.

Mr. Frorio. Well, let me tell you what my perception of the basic
dilemma is, is that—and we heard a little bit from the previous
witness—you can have all of the warnings, take all of the act‘ons
that you've suggested be taken, and that it may very well be that
the inherent instability of these machines make them inappropri-
ate for use by certain classifications of people, and let’s talk about
young peogle., and that going forward even with the suggestions
you've made is not going to substantially reduce the number of in-
Juries and reduce the number of deaths for young children.

Do you regard it as within the scope of your authority to, in a
sense, regard a product as sufficiently hazardous-~and you’ve obvi-
ously seen fit to suggest that this is an imminent hazard case—so
as to be able to talk about banning, rather than warning, just as-
suming in the instance of children, that these may very well be
something that approaches an “attractive nuisance,” that nothing
you will ever deal with in terms of information out there is going
? xied;me the actual hands-on injury capability of these types of ve-

icles?

Mr. ScanLoN. We are aware of the numbeis of injuries and
deaths, both on the child-sized and cn the adult-sized, and that is
why we have asked industry to cease marketing. I think this was
the best way o go, so that we would not immediately be in a liti-
gious mode.

Mr. Frorio. But you have testified that the industry has not seen
fit to accept the recommendations. Likewise, the standards that the
industry has come forward with, you have described as wholly in-
adequate. Now you have taken the next step, which is to move—
not for you to take enforcement action, but to suggest that the Jus-
tice Department consider taking enforcement action, which I
regard—and I would like some clarification on that—I regard that
as very difficult to understand how you maintain your independ-
ence when your enforcement capability has been shifted to another
agency.

We have the directive, as I understaad it, that the Agency is sup-
posed, in this case the Justice Department, is supposed to respond
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to you within 45 days, which have already lapsed. You have the
ability then to initiate actions on your own. The 45 days have
lapsed. I assume you are still waiting. Is it conceivable that you
have imposed any deadline—have you imposed any deadlines on
the Justice Department on this response?

Mr. Lacy. Mr. Chairman, could I jump in for a second?

Mr. ScanLoN. You have raised a number of issues. I will try to
respond to each one.

Mr. Frorio. I guess my bottom line question is at whai point do
we get some action of the nature that you have even suggested? I
am a little concerned about just going forward and frankly nothing

happening.
W Lacy, do you want to respond?
Mr. Lacy. Just some technical points, Mr. Chairmen. There is no
uirement that the Justice Department act in 45 days. In fact,
under section 27(bX7) the CPSC has the optional power to take its
own steigzafter 45 daf's have elapsed.

Mr. RI0. Well, I presume that optional power means that at
that point, the Commission makes a determination as to whether it
wants to follow its own advice whether to bring the action. Now 45
days have gone. Perhaps I'd ask you or the commissioners, what is
your decision with regard to the 45 days having gone by, your rec-
ommendation to the Justice Department not having been acted
upon, and your intention to act upon your own recommendation?

Mr. Lacy. To complete my comment, Mr. Chairman, the fact of
the matter is that we have an extensive record that the Justice De-
fxg_artment is considering right now. The Commission has had this

ile for quite some time and has developed quite some record——

Mr. Frorio. What is your view about the Justice Department
scope? Ir it making the ministerial decision as to whether it has
the resources? Or is it starting to review the record to find out if
your recommendation has merit?

Mr. Lacy. The decision has been made by the Commission to
move forward. Now the question is as to representation. I think
that since Justice has only had this case for 3 months and, in fact,
the case represents a fairly significant endeavor, that the Justice
Department is fully within their right to consider all aspects of the
case so that the taxpayers’ dollars are not wasted in us moving for-
ward with an ill-prepared case.

Mr. Frorio. So then you regard the Justice Department author-
ity at this point to review the merits of your recommendation, as
opposed to merely making a determination as to whether they
have resources?

Mr. Lacy. The Justice Department right now is considering
whether it will represent us in the case, and this does not go to
review of the Commission’s decision. The Commission’s decision is
made. What we are interested in is developing the best and most
effective representation that we can have in a court of law to
pursue the action.

Mr. FLor10. Let me just ask the last question in my time as the
Chairman as to what is your own time deadline that you have im-
posed upon yourself, if any, as to how much longer you are going t>
wait for the Justice Department to make this determination before
you make the decision to go forward?
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Mr. ScanLoN. I have had three conversations with the Assistant
Attorney General from the Civil Division since this matter was re
ferred to Justice in early February. Our staff, including our legal
staff, has had a number of meetings with their counterparts at the
Department of Justice. I am advised that Justice will be making a
determination in the next few weeks.

What I must say, Mr. Chairman, is this: This is a very complex
issue. The Commission spent 18 months at a cost of about $2.2 mil-
lion. To us, a small Agency, that is a big dollar amount for prob-
ably the most extensive study or review ever conducted on any con-
sumer product by the Consumer Product Safety Commission. So I
think it is better that Justice take the 3 to 4 months that is neces-
sary to fully understand this case before they embark.

Mr. FLorio. Mr. Chairman, that is not responsive to my question.
My question is how long is it going to be that you will wait before
tne Commission makes a determination to bring the action if the
Justice. Department either makes the decision not to, or just
doesn’t make a decision? You clearly have the authority to bring
this action yourself, do you not?

Mr. ScANLON. That’s correct.

Mr. Frorio. Has there been discussion among the commissioners
as to what the outside—if we are sitting here a year from now and
there’s nothing that’s been done by way of the Justice Depart-
ment’s action—obviously that’s not going to be something that I
suspect we will be comfortahle with——

Mr. Lacy. Mr. Chairman——

Mr. ScanLon. I have been advised that we will have a decision
by Justice within a few weeks. I am willing to wait those few
weeks. You may want to ask my colleagues what their assessment
of the situation is.

. Ms. Granam. I think that we can wait 2 weeks. I am most anx-
lous to get a decision.

Mr. FLorio. A couple of weeks—I assume a couple of weeks
means 2, 3 weeks, so that we can anticipate action by the Justice
Department at that point. At the end of that point if nothing has
been done, if we are in the same situation, can someone make a
suggestion to us as to what we can expect from the Commission in
the gssence of a decision to go forward, or a decision not to go for-
ward?

Mr. ScanioN. Well, if Justice does not accept the case, then the
Commission will reconvene, review the options available to us, and
then make a decision. And that will be done quickly, once the deci-
sion is received from the department.

Mr. Frorio. Why did the Commission not tale this action itself if
it has the authority?

Mr. ScANLON. The Commission also hes limited resources.

Mr. FLor1o0. Is this the major motivation?

Mr. ScANLON. In my estimation it is.

Mr. Frorio. Is anyone offended by the idea that an independent
Comm;ssion is dependent upon the administration for enforcement
action?

Mr. ScanvroN. I don’t view it as being dependent upon the admin-
istration for an enforcement action.
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Mr. Frorto. Well, you're telling us you have insufficient re-
sources. It's a decision you made to make a recommendation. If the
resources of the Justice Department are not available to you, your
recommendation is not going to be enforced?

Mr. ScaNLoN. What I am saying, Mr. Chairman, is that we are a
small Agency with a small legal counsel staff. The resources neces-
sary to undertake this case against one, two, three or four manu-
facturers will be extensive. And while in this litigious mode, other
issues could be neglected by the Commission.

Mr. Lacy. To be frank with you, Mr. Chairman, the Civil Litiga-
tion Division at the Justice Department has extensive background
in litigating very complex cases. This is a very complex case. Now I
think it is our view that we are taking the most effective step—it’s
certainly my view that the Commission was taking the most effec-
tive steps it could to protect the public from unreasonable——

Mr. Frorro. And I appreciate that, and I appreciate the limita-
tion of recources, although, frankly, I would have thought that
dealing with all the options and all the alternative scerarios, ac-
cepting the fact that the Justico Department may not accept it, I
would have thought you would have had contingency plans for rec-
ommendations for additional resources.

Mr. Lacy. I would make two points. First of all, we have no indi-
cation from the Justice Department that they are not going to take
the case at this time.

Mr. Frorio. Do you have any indication that they are going to
take the case?

Mr. Lacy. We have every reason to believe that we are moving
forward and——

Mr. FLor1o. What does that mean, moving forward?

Mr. Lacy. Well, we have no clear indication that they are going
to take the case, but I have to say——

Mr. Frorio. Do you have an unclear indication?

Mr. Lacy. But we have no clear indication or even unclear indi-
cation that they are not going to take the case.

Mr. Frorio. I will address my last point to the chairman. I am
apprehensive. I am apprehensive. I know that there are lots of
things on everyone’s agenda, and I think that if you have gone so
far as to say that this is conceivably an imminent hazard—and,
frankly, I was very troubled by the previous witness’ testimony. In
some respects 1 am troubled by it because it seems to me that we
are going to have to take some action in this action because we
can’t be relying upon people to do the right thing in some instances
in an issue—when there is an issue here of maybe inherent safety
considerations. There is a need for some action. And I am troubled
by the recommendation going forward and then the potential for
the recommendation not being followed through upon, and then
being a gridlock; that if you truly don’t have the resources, and I
suspect you are probably correct, there are a certain amount of
self-imposed problems here over the last number of years, when
people don’t ask for resources and the resources are not there and
you can’t take action. But I am hopeful thac someone is thinking
through what happens if the Justice Department doesn’t take this
action.
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Mr. DeFiore. Mr. Chairman, I would say that we have developed
contingency plans in terms of shifting resources, so that if, in fact,
Justice did not take the case and the Commission wanted to, we
would be in a very good position to at least demonstrate to the
Co:. missioners——

Mr. Frorio. That's very helpful.

Mr. DeFiore [continuing). What would have to be foregone in
terms of other activities in order to pursue this. So the financial
and resource analysis has been done, at least preliminarily.

Mr. Frorio. Well, that’s helpful. And I look forward to informa-
tion coming in the next 2 or 3 weeks from you and/or Justice.

i‘yield to the gentleman from California.

r. DANNEMEYER. Thank you, Mr. Chairman.

Thgse questions relate to the Commissioners, and feel free to re-
spond.

What is the relative risk of injury and death per house of use for
ATV’s as compared to cther activities, such as the use of snowmo-
biles or trail bikes?

Mr. DeFiogre. Mr. Dannemeyer, I can make an attempt——

Mr. DANNEMEYER. Well, wait a minute, Mr. DeFiore. Your sign
says you are an executive director. I'd like to have a response from
the Commissioners. They are here; they can speak for themselves.

Mr. Scanvon. I'll start. I don’t think we have good data on that,
Mr. Dannemeyer, regrettably. Over 1 year ago there was a compar-
ative use survey done with snowmobiles and mini-bikes. That was
done by Dr. Verhalen of our staff. That study essentially said that
ATV’s were no more dangerous than snowmobiles and mini-bikes.

There is one other study that has been submitted to us by the
industry, done by a Dr. Edward Heiden, a former Commission staff-
er. That study essentially says the same thing.

Mr. DANNEMEYER. The staff recommended undertaking a study
to find this out in the summer of 1985. Why d.dn’t you do a study?

Mr. ScanLoN. I voted for that study. I lost the vote.

Mr. DANNEMEYER. How about Commissioners Dawson and
Graham?

Ms. DawsoNn. Yes, sir. To put that issue in context, at the time
we considered it, the staff members assigned to this issue advised
that such a comparative study was not necessary; that we could
continue with our work without doing it.

The other factor which, of course, meant a great deal to me, was
that those studies were estimated to cost upward of $50,030. I dic
not feel that, given the resources of the Commission, it was an ex-
penditure that was necessary.

The other point I would like to make is that to compare these
three types of vehicles is a little difficult, in my view. I think ev-
eryone agrees that the ATV is unique. It's not like a snowmobile,
and it’s not like a trail bike. So that even if a study is done, I'm not
sure that it has a great deal of meaning. Since there has been a lot
of discussion about this issue, I would like to point out, too, that
the memorandum that the chairman referred to as a study, we felt,
lacked the credibility it needed since 1t really wasn't based on any
survey. It was simply based on some speculation by public wit-
nesses at some hearings.
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The Commission took a stand on that, and if you would like, I
would be happy to submit for the record the statement the Com-
mission made at the time.

[The following information was submitted for the record:]
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U S. CONSUMER PRGCDUCT SAFETY COMMISSION
WASHINGTON. D.C 20207

Record of Commission Action
Comnmissioners Voting by Ballot

In the Matter of: Frpedom of Information Act Request for
ATV Memorandum (Restricted 0S #4803)

Commissioners Voting: Chairman Terrence Scanlon (9-26-86)
Commissioner Carol G. Dawson (10-14-86)
Commissioner Anne Graham (10-14-86)

Decision: By vote of 2-1, the Commission decided to release under the
Freedom of Information Act (FOIA) a June 13, 1986 memorandum from the
Directorate for Epidemiology concerning the relative zate of injury of
all-terrain vehicles (ATVs) and other off-road vehicles, so long as the
memorandum is accompanied by copies of an October 14, 1986 statement
submitted by Commissioners Dawson and Graham (copy attached), and other
related documents as specified in the Commissioners® statement; and
further decided that FOIA requests for any of the specified documents
must recelve the entire package of documents so specified.
Additionally, the Commissica majority determined that the June 13, 1986
Epidemiology memorandum and a June 13, 1986 Economics memorandum
concerning the cost of ATV-related injuries should not be affirmatively
disseminated pursuant to requirements of section 6(b)(6) af the Consumer
Product Safety Act for the reasons outlined in the ‘ttached statement,
Commissioners Dawson and Graham voted to approve the decisions as set
forth above. Chairman Scanlon voted to release the memorandum w@ithout
condition, noting his support for full affirmative disclosure of the
memorandum so that the public could be fully apprised of the complete
record of the CPSC's ATV proceedings.

For the Commission:

X&LE-M

Sadye E. Dunz, Secretary
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U.S. CONSUMER PRODUCT SAFETY COMMISSION
WASHINGTON, O.C. 20207

COMMISSION DECISION ON ATV FOIA REQUEST
OCTOBER 14, 1986

On June 13, 1986, the Associate Executive Director for
Epidemiology prepared a wmemorandum comparing the frequency
of use of ATVs with that of trailbikes ané snowmobiles. The
memorandum contains several charts purporting to show
comperisons for such use. On that same date, the
Directorate for Economics prepared another memorandum chat
estimaced the costs of ATV-related injuries. This second
memorandum relies on and incorporates the charts and
conclusions of the first document.

The Office of General Counsel then raised a number of
questions about the accuracy of both memoranda by way of a
June 23, 1986 memorandum. The AED for Economics and the
AED for Epidemiology responded to the OGC inquiry in memoranda
dated June 30 and July 15 respectively.

Despite these replies by the two directorates to the
0GC inquiries, questions remain about whether the memoranda
in question are inaccurate and/or misleading. Section
6(b)(6) of the Consumer Product Safety Act requires the
Commission to ensure that publicly-disclosed information
reflecting on the safery of a consumer product or a class of
products be accurate and not misleading.

In September of 1985, the Commission specifically voted
against conducting a survey, propcsed by the AED for
Epidemiology, to compare the use of ATVs with that of other
recreational vehicles. The Commission was advised that such
a comparison is rot legally required to support a rulemaking
proceeding under the CPSA. Furthermore, the Commission felt
that studies of other vehicles were irrelevant to an iaquiry
about ATVs, might mislead the public, and would needlessly
divert scarce agency resources.

Nonetheless, in a June 13, 1986 memorandum, the AED for
Epidemiology compared the frequency of ATV use with that of
trailbikes and snowmobiles. The memorandum bases its
conclusions on the testimony of four ATV dealers and three
ATV users who testified at the Commission’s nationwide ATV
hearings. A review of that testimony shows that six of the
witnesses provided off-the-cuff’ guesses in response to
questions about how often ATVs were used in comparison to
other off-road vehicles. In virtually every case, the
witnesses made clear that their answers were rough guesses,
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and in every case but one the witnesses provided no data to
substantiate their opinionms. Despite this lack of data,
however, the June 13 memorandum from Epidemiology includes
chgrts and graphs developed from that testimony, which may
give the appearance that the information provided by the

witnesses is factually accurate.

In view of the lack of factual support for its charts
and daca, the Commission believes that the Epidemiology
memorandum of June 13 may be misleading. It could lead a
reasonable reader to conclude that the information is
credible when, in fact, it may not be. This conclusion is
enhanced, in part, by the Jrne 13 memorandum from the
Directorate for Economics, since that document uses and
relies on the Epidemiology information to assign cost
figures to injuries associated with ATVs, trail bikes and
snowmobiles. Regrettably, the Economics memorandum also
fails to indicate the tenmous nature of the data on which

its conclusions are based and thus may also mislead che
reader,

Although the AEDs for Epidemiology arnd for EZconomics
responded to the concerns raised by OGC, their replies do
not address the problems associated with the sources and
nature of -the original underlying daca.

The Commission has therefore determined that both the
memoranda may be misleading and thus, under the ra2quirements
of Section 6(b)(6) of the Consumer Product Safety Acc,
should not be affirmatively disseminated.

However, the Commission has before it a Freedom of
Information Act reguesc for the June 13 Epidemiology
memorandum. We balieve that the Commission should be
committed to conducting its business in public to the fullest
extent permictted by law. The Commission therefore determines
that the June 13 Epidemiology memorandum should be disclosed in
response to FOIA requests, so long as it is accompanied by
copies of this statement, the June 13 Economics memorandum, the
June 23 OGC memorandum, the June 30 and July 15 memoranda
responding to OGC, and the transcript of the witness' testimony
upon which the Epidemiology memorandum is based. This
*dditional information will help place the Epidemiology AED's
-une 13 memorandum in its proper perspective.

Moreover, in order for FOIA requesters to understand
the context in which all of these memoranda should be

placed, the Commission determines that FOIA requests for any
of the above memoranda must receive this entire package of

information.
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Mr. DANNEMEYER. Mr. Scanlon made reference to this report of
Assistant Executive Director Verhalen which attempted to esti-
mate the comparative risks between ATV’s and snowmobiles and
found that if anything, snowmobiles presented a greater risk of
injury or death to the user than ATV’s. When you are making a
judgment as to whether or not you are going to invest money,
$50,000 to have 2 comparative stu({ , and you have some staff input
indicating that snowmobiles are more dangerous than ATV’s,
doesn’t that suggest to you as a matter of judgment that before you

i proceed, you ought to have this comparative data checked out?

. Ms. DawsoN. I think that the report you mentioned done by Dr.
Verhalen was subsequent to the Cen :ission decision to which you
referred.

Mr. DANNEMEYER. That was in Junc . ~ 1986. Well, I view of the
line of cases that hold that the Government must produce compar-
ative risk data showing that the allegedly defective product pre-
sents a relatively greater frequency of risk than other similar prod-
ucts, don’t you think that you should develop this information
before you go forward with these recommendations?

Mr. ScanioN. 1 agree, Mr. Chairman. I just want to make one
correction for the record. The ATV Task Force did recommend that
the Commission undertake a comparative use survey, but there
was a vote and [ believe it was 4 to 1 or 3 to 1 against.

Mr. DANNEMEYER. You were a voice in the wilderness.

Mr. ScanLoN. I was.

Ms. DawsoN. I would like to comment on that, too. The staff
members that I was referring to who advised us at the time were
attorneys assigned to the ATV task force. They were the ones that
said it was not required.

Mr. DaNnNEMEYER. There is an old saying, I guess, that when you
hire a lawyer, you take their advice or you get another lawyer, and
it strikes me, frankly, that you are dealing with a matter of judg-
ment and comparative data. I respect counsel’s opinion who told
you that, but in one case that did litigate on this issue, and it was
only a trial court judge, he did indicate that comparative data is a
condition precedent for the Government to be able to proceed with
enforcement with respect to the risk of products.

You know, you are in the business of being a Commissioner, and
that is a fairly fundamental point of law that it strikes me that
people in your business disregard at your peril. You know, if I were
sitting in the Justice Department evaluating whether or not to

| take on the responsibility for prosecuting this case on behalf of

| PSC, to be perfectly candid with you, I would be pretty much in-
| fluenced by the fact that you haven’t to date developed these com-
parative studies.

Mr. Fror1o. Would the gentleman yield just for a question to the
general counsel?

Mr. D..NNEMEYER. Yes.

Mr. Frorio. Is there anything in the statutory mandate of the
Commission to require comparative studies prior to rulemaking or
action being taken?

Mr. Lacy. No, Mr. Chairman. You are correct that there is noth-
ing in the statute. However, I have to point out that there have
been cases in which the issue of comparative data has been raised.
Q
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The recent decision in the X-car case, for example, through judicial
determination included comparative data.

Mr. Frorio. It is within the jurisdiction of the Commission to
make the determination as to what are comparable items? Clearly
there are differences of circumstances, differences of terms and
conditions under which the products are used here such that the
Commission in its discretion would make the determination that
three or four items you are talking about now are not sufficiently
close to be comparable.

Mr. Lacy. There is no statutory requirement that comparable
data be shown.
hMr;) Frorio. There is no statutory definition of comparable, is
there?

Mr. Lacy. No, there isn’t. However, the fact of the matter is that
section 12 is a unique remedy. It is extraordinary in its features,
and the fact that section 12 allows us to evade the more elaborate
notice and comment of section 9 and section 15, for example, puts
an awesome duty on the part of the court in reviewing the materi-
als that are presented.

So I think that this issue is one that will certainly be undoubted-
ly discussed in the litigation.

Mr. Frorio. I thank the gentleman for yielding.

Mg ScanLoN. Could I make one comment, Mr. Chairman, if i
may?

Mr. FLORIO. Yes.

Mr. ScanLoN. The advanced notice of proposed rulemaking,
which was voted on by the Commission in 1985, specifically stated
that ATV’s were more dangerous than snowmobiles and dirt bikes.
The industry, shortly after that was voted on, called that to our at-
tention and said that was not the case. That is the reason why 1
thought we had ts have this comparative use study so we knew——

Mr. Frorio. Yes, but it was not the basis for the finding, I
assume, was it? There had to be a more substantial basis than just
the fact—I am not even su.e I understand or accept and acknowl-
edge this idea of relevance, the relative hazard of competing prod-
ucts being the basis for action or not taking action. It is an inter-
esting sort of gratuitous observation, but I am much more persuad-
ed by the numbers of injuries and deaths that your record presum-
ably incorporates as justification for taking the action.

Let me recognize the gentleman from Utah.

Mr. NigLsoN. Thank you, Mr. Chairman.

CPSC’s data shows very few injuries for children under 12 when
they ride the 50, 60 cc ATV’s designed for that purpose. That is the
conclusion of the Economic Analysis Directive of CPSC. Yet you
are telling the public that children under 12 cannot safely ride any
ATV, an you I})1ave industry over Commissioner Dawson'’s dissent
to stop selling ATV’s for children under 12. Why?

Mr. ScanNwoN. I will respond initially, Mr. Nielson. Our staff
found that children under 12 lacked adequate physical size and
strength, cognitive abilities, motor skills and perception.

Mr. NiersoN. Even for the 50, 60 cc?

Mr. ScaNLoN. That’s correct. And this analysis was done by our
human factors staff. I would ask Mr. Marchica, if 1 may, to elabo-

rate.
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Mr. NieLsoN. I would like to ask Commissioner Dawson why she
dissented in that view.

Ms. DawsoN. Yes. I stated at the time that I did not think our
data supported that kind of a request, and I still believe that.

Mr. NiewsoN. Isn't it true, Commissioner Dawson, that most of
the accidents of children under 12, almost all of them, are when
they are riding as a passenger or operating a larger vehicle on
their own?

Ms. DawsoN. Yes, that is what our studies show.

Mr. NiELsoN. And yet the industry warns against both practices,
does it not? It says they have to be 14, and it also says that they
should not ride double on ATV’s?

Ms. DawsoN. In point of fact, many children do, though, ride the
bigger machines.

. NIELSON. Yes. We heard testimony about one this morning.
If CPSC's Human Factors don’t support the ban that the CPSC is
suggesting, why are we not seeing many injuries to children under
12 on such ATV’s? Why aren’t we seeing the accidents in the 50, 60
cc ATV’s if, as you suggest, they should be banned?

Mr. MarcaicA. Mr. Nielson, first off, we are seeing some acci-
dents by youngsters on 50 and 60 cc machines. Unfortunately, we
are seeing a great deal of accidents by children under 12 on the
adult-size ATV’s. The work of the ATV Task Force showed that be-
cause of their physical size, their strength, cognitive abilities,
motor skills and their percepiual abilities, children under 12 typi-
callelﬂ-cannot cperate a motorized vehicle.

. NiersoN. Even the 50, 60 cc?

Mr. MarcHICA. Yes, sir. This is based on expert cpinion. The dif-
ficulty arises because the larger ATV’s are very attractive to chil-
dren, and we are seeing quite a few of them being hurt on the
large ATV’s.

Mr. NieLsON. Mr. Scanlon, is it possible that your ban on the 50,
60 cc ATV’s may, in fact, make the children want the bigger ones
and they actually cause a greater rate of injury because the small
ones are not available to them? Could that not contribute to the
accident rate?

Mr. ScANLON. Thai couid happen, Mr. Nielson. My hope would
be that parents using their ’lj{;dgment would not allow children to
escalate to the larger size ATV’s,

Mr. Nierson. But if because of your decision that is the only
option available to them, are they rot likely to be tempted to un-
wisely use the big%:r machines and to buy them?

Mr. MarcHica. Mr. Nielson, I would respond by saying we have a
very difficult problem with the children getting injured and dying
on all-terrain vehicles, and there are a number of ways of attack-
ing that problem. The first has to do with parents understanding
the fact that kids under 12 shouldn’t even be on ATV’s, that kids
under 16 should only be on the youth size ATV’s, and 16-year olds
and adults are capable of operating the adult-size ATV's.

In addition, the States have a res%onsibility here. The States can
have regulations that will prohibit the use of all-terrain vehicles by
children on public lands. That is one of the reasons we sent letters
to the governors, to explain to them that we are seeing a lot of
these accidents occurring to children under 16.
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Mr. NiELSON. Mr. Chairman, I would like permission to enter the
statement of Mr. Rinaldo, the opening statement.

Mr. Frorio. Without objection, the gentleman from New Jersey’s
statement will be made part of the record.

[The opening statement of Hon. Matthew J. Rinaldo follows:]

OPENING STATEMENT OF HON. MATTHEW J. RINALDO

Mr. Chairman, I am pleased to join you at this hearing to examine all-terrain ve-
hlicl&, or ATV’s, and to oversee Federal actions to protect consumers of these vehi-
cles.

The number of ini')uria and death, garticularly of young children, demand that ve
do everything possible to see that, where consvmer protection and consumer educa-
tion can be improved, theg are.

In 1986 alone, these vehicles accounted for 86,000 injuries and 155 deaths. Nearly
one-half of these accidents involved children under the age of 16,

The Consumer Product Safety Commission has sought to address this problem
through a series of actions, including establishment of an ATV Task Force, publica-
tion of an Advance Notice of Proposed Rulemaking, working with the industry on
voluntary standards, and its most recent decision to bring an action in court under
section 12 of the Consumer Product Safety Act.

Clearly, there are enough questions surrounding the use of ATV's to demand the
attention and concern of the Commission, as well as of this subcommittee.

It is appropriate for the subcommittee to look into the potential harm to consum-
ers, and I think our effort today should be to assist help promote consumer aware-
ness, consumer education, and concumer protection. If it is found that some of these
vehicles are inherently unsafe, I also think it is the obligation of the Commission to
address that issue squarely and forthrightly.

The House Government Operations Committee last year issued a report citing the
hazards pesed by ATV’s, and as I mentioned earlier there have been an alarming
number of deaths and injuries from these devices, particularly among children.

I think the Commission has attempted to grapple with what is a difficult issue,
and I look forward to hearing the testimony of the Commissioner's, as well as our
other witnesses,

In particular, I would like to extend a personal welcome to Commissioner
Graham, who worked or. my staff a number of years ago.

Mr. Chairman, I vield back the balance of my time.

Mr. NieLsoN. We would like also to have the statement of the se-
rious injury and death, the warning which is placed on all ATV’s,
in the record,

Mr. FLorio. Without objection.

Mr. NieLsoN. A letter from the Specialty Vehicle Institute of
America to David Gelrich, producer of “60 Minutes,” outlining
their objections to that program.

Mr. FLcrio. Likewise.

Mr. NieLsoN. Also a letter from Consumer Products Safety Com-
mission to Leonard DeFiore, Executive Director, from Nick Mar-
chica, Chairman of the All-terrain Vehicle Task Force.

Mr. FLorio All of the correspondence the ger.tleman seeks to put
into the record will be put into the record.

Mr. NieLsoN. And from Dr. Verhalen as well, and the letter to
dJon Leonard of the Suzuki Motor Company. All those will be put in
the record?

Mr. FLorio. Without objection ordered.

Mr. NieLsoN. Now let me ask the big one. Can you put the G v-
ernment Operations Report and the dissenting views thereto into
the record?

Mr. Frorio. That has been done alrewdy at the request of Mr.
Bernard.

Mr. NieLsoN. And also the report, including dissenting views?

ERIC 14;
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Mr. Frorio. The entire report, which includes the dissenting
views.

Mr. NieLson. All right. I guess that is ali the damage I can do
right now. Thank you, Mr. Chairman.

[Testimony resumes on p. 161.]

[The following materials 1 equested by Mr. Nielson follow:]
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WARNING LABEL

SERIOUS INJURY OR DEATH MANE RESULT IF YOU

IGNORE ANY OF THE FOLLOWING.
@ THIS ATV IS RECOMMENOED FOR CHRDREN 14 YEARS OR OLDER ONLY
. @ ADULT SUPERVISICN AND INSTRUCTION REQUIRED WHEN HILDREN
: OPERATE THIS VEWICLE.
@ THIS VENICLE IS FOR OFF-ROAD USE ONLY—OPERATION ON PAVEQ
SURFACES CAN CAUSE LOSS OF CONYROL
@ OPERATOR ONLY— PASSENGERS PROHIBITED
CARRYING A PASSENGER CAN CAUSE LOSS OF CONTOROL
@ ALWAYS WEAR A HELMET AND EYE PROTECTION — WEARING PROPER
EOUIPMENT SEDUCZS fSK OF INJURY AND ITS SEVERITY
@ NEVER OPERATE THIS VEHICLE AFTER CONSUMING ALCOHOL OR DRUGS
8 GASOUNE 1S FLAMMABLE — USE EXTREME CARE WHILE REFUELING
SHUT OFF ENGINE  AVOID SPARKS AND OPEN FLAME
8 READ OWNER'S MANUAL CAREFULLY BEFORE RIDING
=IT CONTAINS IMPORTANT SAFETY AND RIDING INSTRUCTIONS
SEE MANUAL FOR FURTHER OETAILS ON LABEL INFORMATION.
ALWAYS KEEP MANUAL WITH VEHICLE. d

@ COLD TIRE PRESSURE FRONT Q.0 *04ps O.BTS 0 03kg/cm
REAR 2.8 £04pn OO *003kg/em!

@ USE ONLY TIRES SPELIFIED IN OWNER'S MANUAL,

8 MAXIMUM LOAD CAPACITY 18Q kg | RPCbs)

@ QVERLOAQOING CAN AOVERSELY AFFECT VEHICLE HANDLING s
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* april 22, 1987
1,
W

v

1 had the opportunity to view the segment you produced on ATVS az?

Mr. David Gelber, Producer

CBS Television, °60 Minutes®

555 West 57th Street

New York, New York 10019 *

Dear David:

felt it necessary to air my thcughts. I believed your jnitial
statements to me regardin jes*ive reporting and wanted

issue. 1 now belleve that you probably
bégan this assignument with only one goal in mind =-- to dramatically
portray the vehicles as very dangerous and the industry as totally
irresponsible. You certainly achieved that goal, but unfortunately,
with some very inaccurate information and statistics. .

I thought that °60 Minutes,* more than any other show, Jould have
the resources to check out the accuracy of its infornation and
interviews prior to inmcluding them in its broadcasts. Maybe the
writers' astrike has prevented you from doing as thorough a job as
you would like, but 1 do not feel that constitutes sufficient
grounds for error.

Tor instc aid that C

not
sipport the indus view th d n D ved in a
maior. he 2 dents. 1 have enclosed a CPSC menorandum dated
November 7, 12986, in response to Congressman Doug Barnard in which

the Commission's ATV Task Force chairman clearly states that the
cor.duct o riders was & significa eter: —of inlurizs.
Th.e memo AI85 discusses theé number of injuries that could have been
Icevented if proper rider safety procedures had been followed.

You algo relied heavily on the information provided by motorcycle

X Randy Nelson who has testified against the ATV induatry in
1a 8. J_2ssume that you were not aware that at a recent hearing
ip San Die urt. Yonr

‘&xper S regortgdly an engincering school dropout. His videotape
demon on has also been disqualified by independent engineering
experts (with degrees) testifying that

3154 Arway Averue, BIdg K-107 « Cosia Mesa, CA 92626 « (714) 2419256
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Mr. David Gelber
ege Two
April 22, 1987

Nelson purposely shifted his welght during the test to make certein
the vehicle would f1ip after 81X previous unsuccessful attempts.
While you go:trayed his staged demonstration 43 a common occurrecce,
that vehicle reaction s sald to only happen with the speed, bump
size and spacing, and ridec welght shift carefully calculated ané
practiced to achieve a front flip-over.

dditionally, Congressman Bernard 8a1d {n his interview that he tas -
No record that the vehicles were safety tested for youngsters.

Included in the public record of the May 21, 1986, ATV Nearings
chaired by Congressman Rlttee on Government
Op¥E fig h

vealc) t. As 1

1 R ngst
told you and Ed Bradley, one of the biggest areas of misuse is
childten riding adult sized wmachines,

I know that you probadbly tend to take the word of J0ur interviewses,
yet you specifically told them what we had to say and allowed them
to rebut our statewents while YOu never allowed us to comzent on the
lnaccuracles of others belng interviewed. In all, you broadcast
Rore than 10 statements that were totally inaccurate.

Finally, you conveniently forgot to mention that there was a 13
percent decrease in the accident rate in 1985 and another 14 percent
in 1986, or that the public could get free ATV safety materlals by
calling 1-800/447-4700. Obviously, that wotld have shown that tke
industry 1s doing something to help solve the accident problem and
that would have probadbly weakened your one-sided story.

In summary, the tesulting production was, in my opinion, Bmisleading
inaccurate, incomplete, and unfair. Saddest of all, you d1d not

inforn your viewers of the safety solutions we have availabdle right

gov to save lives and prevent the injuries you so sensationally -
ramatized.

Regards,

/’""?‘%&‘7

Alan R. Isley
President /

ARI/nt

Enclosures
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mir- ‘ing. -naccurate, incomplete and unfair. 1In our review of the
s. we uncovered at least 12 ststements that were absolutely not
true.

For instince, Commissioner Anne Graham said that CPSC data does
not support the industry's view that rider misuse is involved in a
majority of ATV sccidents. The CPSC ATV Study clearly states that
the majority of ATV accidants involved several types of rider
misuse, including children riding the wrong sized ATVs, carrying
nagaanoars, use of alcohol, use without helmets, and use on paved
roads. A November 7, 1586 memorsndum from the Comnmission®s ATV Task
Force chsirman clearly supports that the conduct of ATV riders was 2
significant determinant of injuries.

The progrsm failed to show the overwhelming majority of
satisfied, safe users and responsible deslers. Also, information
that we supPplied to the show was never addressed, and the show

Jouwn

conveniently used unsuthorized statements by one Gealer's salesmsn “AV-

)
|
\
|
|
|
RE! 60 MI

The indugtry believes that the *60 Minutes® segmwent on ATVS was

{tws

anA selacted situations and statistics to negatively portray the

entire industry snd tha vehicles.

.

i Unfortunately, the progran failed to show the safe use of the
i vehicles for both recreationsl and utility purposes snd that,

| contrary to Commissionar Grsham's view, the successful safety
efforts of the industry have helped reduce the accident rate by 13
percent in 1985 snd an ad8itionsl 14 percent in 1986. The industry
is comitted to continuing our safaty efforts to reduce ATV

accidents and injuries to the greatest extent possible.
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LNTED STATES GTVEANMENT U.8. CCNSUMER BRCOucT
BARETY COMMSSICN
Memorandum WASHINGTON. C.C. 20267
7 NOV 185
T0: Lednard OeFiore, Executive Director

FROM: Nick Marchica, Chatrman, Al1~Terrain Vehicle (ATY)
Task Forca )", \/}n/

SUBJECT: Septenmber 17, 1986 Letter from Congressman Barnard

On Saptenber 17, 1986, Congressman Barnard, Chafrman of the
Cormerce, Consumer and Monetary Affairs Subcommittee of the House
Commitese on Covernment Cperations, requested of the Chairman an
analysis of any {neccuracies and ufsinurpntazions faund by CPSC
technicd] staff in the Government Oparaticns Committee's July 16, 1086
report entitled, “"Consumer Product Safct{ Commissicn's Response to
Hazerds of Three-Wheel All<Terrein Venicles (ATVS).® This request wis
fn response to a letter from Chafrman Scanloh to Congressman Barnard
dated August 1, 1986, 1n which he stated that CPSC technical staff
belfeves that the Committee Report contains inaccuracies and misinters
pretations of data.

The ATV Task Force established by the Ccnmissfon has successfully
completed its assfgned tasks within tgc schedule set by the Commission,
The "Réport of the CPSC All-Terrain Yehicle (ATY) Task Force: :
Feguiatory Cptions for AlleTerrain Vehifcles® and the 12,000 page ATY
Technicsl Packige preparad by the Task Force have been provided to
Congressman Barnard’s Subccamittee per his request of September 17,
1986, In his letzer, Congressman Barnard stytes that the Governrent
Operaticns Ccrmittze report “relies almost ent{rely on dita preparad by
the CPSC staff, as reflected in the Advance Notice of Proposed
Auleraking published iIn May 1C5, and on othar Commissicn documents,”
e further statad that *If the Commicsion has changed any of *, fing-
1ngs and conclusions since that time, or has foung an{ of 1t previoys
documents or information reloases tu be fnaccurize, the Subcommittes and
the publfc should be $o Informed, together with the dats upon which such
chdnces ‘are based.®

In the §/31/85 Advence Noticw of Proposed Rulemgking (ANPR), the
Comm{ssicn preliminarily determined that there wav be an unraasonable
risk of Injury azscciated with the use of ATVs Wwalch may be sufficiently
Severe to require requlatory actfon by the Coomission (emphasis accad).
The Ccmmisston adopted 4n actfon plan’ fntended to assist It {n cktatninp
further inforzacion on the hazards associated with ATVs, The AnPR
clearly states that the prel'minary determination of unreascnsble »4sk
was based on avaflable data, thet further Informatice cn che hazare w33
Neesed, and thit publfc ccmrent on the data In the AFPR and the ATY
sarfety 1ssue osnerally was requested.

O
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Hajor Arsas Of Concern

Therg are two major areas of concarn abcut Cthe Commitiee’s rerort.
tirst, the Commissfon did not have the data required for a detemination
of the relative ~isk of injury or death nor an analysts of ATV accidents
5y initial event and sequ- ace of avents prior to the ralease of the
September 1986 Hazard Analysis. This critical information §s neaded to
develop remedial strategies, :

As indicated in the HaZard Analysis, some of ths most significant
high risk factors in accidents resulting in injuries and deaths on 3- or
4.wheeled ATYS were drivars ynder 16 yedrs of 3ge On adult-sized ATVs
(particularly drivers 14 to 15 years o0ld), ATVs with_larger engines (225
ced or more) which represented the majority of ATVS with front and rear
suspensions, ind driver inexpariencs. The relative risk for drivers
with less than one month of experignce was 13 times the iveraga.

Other hich risk factors ware not previously known to the
Cenmission. For example, when @ helmet was not worn, the relative risk
of a fatal or hospitalized head injury was three times as high and the
relative risk of an emergency room treated head {njury was twico as high
as when the injured person wore 2 helmet. The estimated probsdility o%
an accident with 2 four-whealed vehicle was roughly half the probability
of-an accident with a three-whealed unit. The annual risk of death was
the sam: for both three- and four-wheeled ATVs,

The analysis of ATV accidents by {nitial event and sequenca of
events 2150 was not kncwn to the Commissfon prior to the release of the
September 1935 Hazard Anaiysis. A major differencs {n accident sce=nar-
f0s batween three- and four-whealed ATVS involved the parcantage of ATVs
that over irmed {or tipped): 74% of the three-wheeled ATYs compared to
553% of the four-wheeled ATVs. This finding corrotorated engineering *
conclusions that the dynamic stability of a four-wheeled ATV {s better
than trat of a thrae-wnesied A7V,

Sicond, the Committee focused {ts atiention solely on three.wheelad
ATVs, and did not make 3ny findings or recomrerdations relative to
four-whaeled ATVS. However, the Injury and death figures cited fn the
Committee's report include three- and four-«hesied ATV data. For
example, of the 415 ATV related deaths cited in the report, four-whesled
ATVs ware resorted in 28 of the 174 incidents in 1285 (and in 1C of the
241 incidents in prior years). Aiso, the Oecamber 1985 *Preliminary
Report on the Survey of All-Terrain Vehicle Related Injurias® (195%)
founa that 87 percent of the ATVs involived in fnjuries had three wheels
and 13 pe-tant had fcur wheels. In the Chairman's August 1, 1986 letter

ha said the ATV Task Force was evaluating the performance characteris-

vizs of both types of vehicles and that until these cdata are 3nalyzed
1 ere was no factual basis for the Committee te assume that cne type ¢f
vehicle was safer than the other.
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Addftional ATV Task Force Comments

The report a1so states that there are *a disproportionately -l1arge
numder of spinal cord {njurfes resulting {n victims bacoming paraplegics
and quadraplegics.” The location of this statement appears to attribute
it to CPSC data. The National Elactronic Injury Surveillance System
(NEISS) data do not shew this, nor does a recant medical reviex of
indepth investigations. HNone of the data available to the 3$3ff at this
time aliow ys to determine whether or not the number of spinal cord
fnjuries 18 disproportionate to other injuries.

On page 29 of the Comnittee report, total sales wers projected at
780,000 for 1985, This figure was from the ANER, However, in Economic
Analysis's Market Sketch (December 1985), 198% shipments were estimated
;555536000 to 625,000. The actual figure turned out to br about

Additional Staff Comment:

Because of the large amount of ‘emphasts on ATY Injury Epidemiology
the Associate Executive Director for Epidemiology, Dr. Robert Yerhalen,
has provided specific comments on the Committee's report. Xeyed to
specific pages of the report are some of Dr, Verhalen's observations.

*(Page 1)

Twice on this page, and at several other locations throughout
the document, the report refers to the unprecedented level of
Jedths and injuries assoctated with ATVs.

The deaths any fnjuries are not at all unprecedented.
Skatebuards, for example, over the four year period 197477
virtually ‘exploded’ fror under 4,000 injuries per vear to
about 153,000 injuries per yeyr. Bicycles are typically
reportad tu be assaciated with well beyond a half miilion
injuries each yedr. While deaths reportzdly associated with
skateboards during the above mentioned perfod only numbered
about 25, deaths associated with a number of other producss
usually run considerably higher than ara resorted for ATVs.
For example, during the same four yuar period cevered by the
ATV report (1982-85), swimming poois ware {nvolved in more
than 2,700 deaths, batatubs 2nd showers wers 1nvolved 1n
nedrly 1,700 deaths, mobile homes were involved fn nearly
1,500 deaths, and bicycles were involved in 31most 3,600
deaths--t0 mention only 3 few other products.

(page #3)

Beginning at the tattom of page 2 and continuing at the top of
page 3, the report argues that ATV related injuries are
‘substantially higher than proportionate figures for
minibikes/trall bikes and snowmobiles.' This f1s pracisely the
sort of misinierpretation which I was trying 2o correct with

Q 1:-:
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ny June 13, 1988 memo. The authors of the report have
interproted the data presented in the ANPR at facs value,
failing to recognize or give ¢redence to earlier caveats about
the nonecomparadility of the datae--,

Proportionate figures... wovld be those

which take into account some common factor which would rake
them comparable, such is & rate of incidents per some
negningful unit, such as exposure (in hours, days, or some
other index of use). This s essential §f comparisons are to
be reasonddly made. Accordingly, injuries per 1,000 vehicles
in use, adjusted for exposure (ATVs, mini/trail bikes,
snowmcbiles with relative exposure values of 10:2.3:1
respectively ylelds:

ATVs * 4.5 per 1,000 vehicles in
use
nini/trafl bikes . 7.9-11.9 per 1,000 vehicles
in use
snowmobiles v 8.5-12.7 par 1,000 vehicies
. . in yse

As | made clear in my June 13 memo, these estimatas are not
definitive. The empirically based, comparsble exposure
3urveys we requestad funding for Sould have provided what we
needed for a definitive analysis. Absent that however, based
on the testimony at the Commission ATY hearings, these
estimates are 5ti11 the best information avajlable. Also, as
I pointed out in the June 13 memd, one cannot attach any
statistical significance to the above differences.

(Page £11)

In ¢hs first full paragraph on the page, the regort avers that
'evidance {ndicates that even sxperience in riding dnes not
offer any real p- ~tection sinca many of those injured are
experianced riders.' This suggests that 'protectfon’ must be
100% effective ff it {5 to be considered ‘real.’' Almost
nothing can offer 'real' protection under these terms. With
respect to experience, the 13 times ?rtater risk of injury among
novices during cheir first month would seem to be evidance that
experience does confer some protection, albeit {mperfuc..

Sasd
o E
.




:
|

O

ERIC

Aruitoxt provided by Eic:

149

{Page #13)
Iter. (10) dismisses the role of human errar and places
virtually total blame for accidents on performance and
handling characteristics. The evidence hcwever revesls that.

* 70-80% of victims did not wear helmets, without which ihz
relative risk of fatal or hospitalized fnjury was thres
times 3s great as amonQ 'wesrers,'

¢ Drivers of four-wheeled ATVs carrying passengers wers at
Zozigrtater relative risk of befng fnvolved 4n a1 fata!
accicents.

¢ Orfvers of thrse-wheeled ATVS on paved surfaces were at
150% greater relative risk of being {nvolved in 2 fatal
accidents,

* Roughly 17,000 (20%) of 311 injuries were to passeacers.
[f thess paople had not been passangers, they weuld not
have been {ajured. .

In each of the above, while handling charac2aristics played a
role, ft was not necessarily the definitive role. Clearly the
“conduct” of the driver {n terms of his decisfons (to not wear
2 helmet, to carry a passenger, to drive on a paved surface
without other, non-ATV traffic] was a significant determinant.
Very few 3ccidents can de shown to have a sinole cause.”

In Summary , since fssuancs of the ANPR and the Ccmmittee's Resort
the staff has obtained a great desl of addftional tezinical information
en this very cerplex safety fssus. This informaticn which will be
censfdarad by the Commission at the Movember 12, 1586 ATY briefing will
provide a basts fcr Commission actfon and for 2ddressing the hazards
associated with ATVs,

-
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UNITED STATES GOVERNMENT 1.l Date____11.S CONSUMER PROTLCT
SAFETY CCMAISS CrN
Memorandum WASHINGTON O C 20207
care
Nick Marchica, Chalrean, 3TV Task Torce Jeroser LI, .tio

0r. Robert D. Verhalen, AED, E?

RE

Comments on GOC Reoort on AIV's

Because of the large amount of emphasis on ATV Injurv Epidemiology.
Chairman Scanlon has asked me to provide you with comments on the ATV report
put out by the House Government Operations Committee. Below, keyed to
specific pages of the report are oy observations.

(Page #1)

1 22 on this page, and at several other Jlocations throughout the
document, the report refers to "the unprecedented level of deaths and
injuries” associated vith ATVs.

The deaths and injuries are not at_all unprecedented. Skateboards, for
example, over the four year period 1974-77 virtually "exploded" from under
*»000 injuries per year to about 155,000 injuries per year. b. ycles are
typically reported to be associated with well beyond a half million injuries
each year. Uhile deaths reportedly associated with shateboards Juring tne
above mentioned period only numbered about 25, dearhs_associated »ith a
nusber of other Produc:s usually run considerabl. “igher than are reported
for ATVUsS. Tor examole, lur:ing the Same four year period covered by the ATV
report (1982-85), swizzing pocls vere involied in sore than 2,700 deaths,
bathtubs and shouers were invclved 1n rnearl: 1,700 deaths, zobile homes were
involved in nearlv 1,500 deaths, and b:icvcles were '-.olved in almost 2,600
deaths--to mentiocn only a few other produc:s,

(Page #2)

In describing the anncal increases {n Teported injuriss :n the second aac
third paragraphs the report presents :ile annua! increases as a percentage
fro~ the =ost recent year progressivelv baca 1n gime. This ~axizmizes the
differential so long as the nu-mbers are increasing. This {s mislecadiag and
tends to distort the relationships. An exardle ¢f one kiad of distortion
this can lead 2o {s shoun on the next page:
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! ! K T . vas 23%

2 3 4 1ianer than vear 3, S00%

3 2 1) .1er :~aa vear

4 13 M . nd 1.2007 higner than year
« in a:l. Nosever, there vere
2.0 1 ~zidents over

e our “ear weriod).

Year Casges Cun.Sum

1 12,000 12.000 Year & was 20%
2 13,000 25,000 “izher thaa vear 3,
3 15,000 40,000 387 higher than
4 18,000 $8.000 year 2, and 50%

higher than year 1. (in
all, however, there were
58,000 incidents over zhe
four year period).

Which of these is the greater problem?

The argument that there vere 185,300 ATV casc~ over the four year period
also serves to maximize the apparent severity ot the problem. For purposes
of comparison, during the same four year period bicycles are estimated to
have been involved in a;~roximately 2.2 oillion iafuries, and swimming pools
are estinated to have been involved in 325 thousand {ajuries,

(Page #3)

Beginning at the bottom of page 2 and continuing at the top of page 3, the
report argues that ATV rolated injuries are 1ly higher chan
proporcionars flgures for minibikes/trail bikes and snowmobiles.” This is

precisely che sorf of misinterpretacion which T wag trying to.correct with
oy Juse 13, 1986 memo. The authors of the report have interpreted the data
presented in the ANPR at face value, failing to recognize or  ive credence

to earlier caveats about the non-comparability of the data. e.g., July 1985

Fact Sheet, attached.

Proportionate figures (see note a, following) would be those which take
into account some common factor which would make them comparable, such as a
cate of incidents per some meaningful unit, such as exposure (in hours,
days, or some other index of use). This is essential if comparisons are to
be reasonably made. Accordingly, injuries per 1,000 vehicles in use,
adjusted for exposure (ATV's oini/trail bikes snowmobiles with telative
exposure vezlues of 10:2-3:1 respectively yielda:
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ATV's er 1,000 vehicles in use
nini/trail Hikes -11.9 »er 1,000 vehicles in use
snoweobiles = -12.7 per 1,000 vehicles in use

As 1 =ade clear in 7y June 13 memo, these estimates are not definitive,
The eapiricallv based, corparable exposure surveys we requested funding for
could have previded what we resded for a defin. ive analysis. Absent that
however, %ased on the tcstimony at the Commission ATV hearings, these
estinates are still the best information available. &lso, as I pointed out
in the June 13 memo, one cannot attach any statistical significance to the
above differences.

Note a : PROPORTIONATE: deing in proportion; having the same uI a constant
ratio: ~av apply tc several closely related things that change
without altering their relations (as in rates and ratios where
ccnoarability is sought to ensure fair comparisons).

(page #5)

They report that the Commission has employed investigations, information
dissemination and educaticn to lessen the toll. 1In fact, investigations are
not conducted as rcmedial measure. Their purpose is diagnostic, and they
could not have been effective”...in lesseaing the toll."

The report also points out that “the bulk of the hundreds of deaths and
the tens of thousands of...injuries... have occurred since the Commission
first became aware of the ATV problem". Clearly it stands to reason that
the "bulk"” of cases we use in our analysis will have occurred since we first
becaze aware of the problem=~if the problem is growing. We chose a (cutoff)
date for the Leginning of data inclusion in our analysis, and ve accumulated
more cases as tice ~oved along. This is necessary in order to keep the data
from shifting aroun. constantly. One fixes a discrete time period for the
data (to be included) so that each question can be comparably addressed. We
do v2t include cases which have occurred prior to the cutoff date--which in
most products will also number in the hundreds or thousands. Also, the bulk
cf czases under analysis will very often have been received (or have
occurred) after beginning to study the problem.

(Page 97

At the end of the first paragraph the report observes that"... the toll of
fatalities is four times"...the nu.ber cited when the Cormission first
decided to act. In fact, this does not mean thst the toll has increased,
merely that the cases we know about have increased. Many (181} of the 31}
death reports accusulated since April 1985 had already occurred before the
end of April 1985). We merely increased sur awareness of them (e.g.,
collected them).
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(Page ¢11)

In the fourth line on the pare the report states: “the basic fact remains
that deaths and injuries are unreasonably high for the univers~ of riders"”.
This argues in favor of using “rates" rather than merely "raw n.-bers" as
has been suggestcd bv sone Cormission staff.

In the first fyll paramcaon on the rage, the revort avers that "evidence
indicates that even experience in riding does not of fer any real protection
aince many of thomz injured are experienced riders", This suggests that
“protection” must be 1002 effective if it 1is to be considered "real” Almost
nothing car offer "real" protection under these terms. Even a ban would
eave scee individuals unprotected--those who choose not to "turn in" their
nachines, those who ride the rachines of others. etc. In 23 years of
accident ressarch experience, I an unaware of any resedial action which has
az:iually eradicated a hazard. With respect to exoerience, the 13 tiges
greater risk of injury among novices during their first month would seem to
be evidence that experience does confer some protectior, albeit imperfect.

(Page #13)

Iten (2) evsentially restates information which I discussed iz my
observation about page 2. .

Iten (4) misincerprets again the data on relative risks for ATVs
nint/trail bikes and snowmobiles. See my discussion of the subject in
comments about page 3. .

Item (10) discisses t e rcle of uman error and places vartually total
blame for accidents on performance and handling characteristics. The

evidence however revea .

° 70-802 of victims did not vear helmess, without which the relative risk

of fatal or hospitalized injury was three times as  rest as among

"wearers’.

Drivers of four—-—heeled AIVs carrying pissengers were at 20% greater
relative risk of being involved in an injury producing actidents.

Drivers of three-vheeled ATV's on paved surfaces were at 1507 greater
relative risk of being involved in a fatal accidents.

Roughly 17,000 (20%) of all jzjuries vere .o passen ers. 1If these people
had not been passengers, they would not have hm__ T

In each of the above, while handling characteristics played a role, it was
not necessarily the definitive role. Clearly the "conduct” cf the driver in

teras of his cdecisions (to not wear a heImet,To_c.it_t{a_passenget,__to drive
on_a pavrd surface vith other, non-ATV traffic) was a significant -
determirart. Very few accidents can ve shown to have a Single cause.
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(Page 120)

Item (111} acatn. thev refer to the rclative difference between ATV'S
wmini/trail hikes aud snomohiles, ’tv discussicn about their page three
still apolies.

(Page #21)

Itern (b) e would nor deny that death or serious injury can manifest
itself regardless ox whether or not rider misuse {s involved. Nextheg,
however, can one deny that nisuse _exacerbates the problem, and rhar,
any_success_at curbing misuse would hive an azeliorative effect.

(P1ges £22)

Ttem (b) 'ith respect o "benerfts", "recreation" i{s a large part of
every Anerican's life stylej a multibillion dollar enterprise; and it has
substantial psycho-social and health benefics.

With respect to the statement tha. .,." the risk of injury is severe,
including paralysis and death”, the saze can be said of swimaing and ice
skating (for example).




U.S. CONSUMER PROGCUCT SAFETY COMMISSICN *

WASHINGTON. O € 20207 Vst raamsrewne

. July 1985
FACT SHEET ON ATVs *

The CPSC is continuing to investigate the safety of 3 and i-vheeled,
all-terrain vehicles. These vehicles, called ATVs, are small,
motorized recreational cycles with balloon~like, soft tires designed
for off-road use on a variety of terrains such as fields, dunes, hi)ls
and gullias, anc over wud, saad, shallow vater and snov.

SHIPMENTS. 1In the past five years, the popularity of ATVs has soared,
showing nearly a five-fold increese in shipnents:

Yaan H 1980 1981 1982 1983 1984
SRS 136.000 197,000  3C6.000 434,000 650,000

IndustTy sources estimate that about 650.000 units will be solr in
1985, bringing the expected numoer of ATVS in use by the end c: 1985
to about 2.5 million «= 8 sizeable jump from the |.81 million units in
use at the end of 1984.

INJURIZS, This rise in shioments has been accozoanied by a surge {n
hospital-trested injuries, increasing in 1984 by =ore then 13 times
the figure in 1980, and alcost eight-foic since 1982:

Est. Mosoital Smervency foor Theated Insiries Assooiated vyt A7 s

Egt. Hoyoirtal srercency Pocr Treated inciries Associated wyse AT

AR - 1900 1991 1982 198) 1984
SEIROST 4929 6008 mLas 27,854 66.9¢6 -

During the first six months ia 1985 (Jan-June), there were an
astinated 52,000 ATV-related injuries treated in hospital emergency
rooms. This figv 2 is a 707 increase over zhe number of sinilar
injuries trested for the same six-month period in 1984.

Tha estinated frequency of injury (unadjusted for hours of use)
associated with such other recreational off-the-road vehicles as =ind
bikes/trail bikes and snowmobiles is notably less than that for ATVs:

Est. Hospital Percent of Cst. Mroer Est. possital £3t. Hospizal Dery.
Y Rm.  Cases 0 Use at Eresy. R, Treatad . Toeatad In)s.
Treated In)s. Hosoitaliad B4 of Diys. fer 1,000 Pes 1,000 Vaucles
119841 1984) 1984 Vehicles in Use In Use
ATVs 66956 _ 135 1.81 allian 37,0 4.99
JunL Bakes/ 13,636 S.1% 1.3 mallion 22.4 1.14
Traal Bikes
Snourcbiles  §.076 10. 4% 1 0 mullien 8.1 0.84

(* Excerpted by the 0ffice of Commissioner Stuart M. Statler, [202]
634-7710, from briefing materials prepared by CPSC staff)

ERIC

) R




O

Aruitoxt provided by Eic:

ERIC

156

United Stat.s Department of the Interior

BUREAU OF LAND MANAGEMEN
UKIAR DISTRICT OFFICE
P20 Do M0

416-918-4107 Vo Catdorne 9342 DEC 30 88

RECF ™™D

Jon Leonard, Governsent Relations

Suzuk{ Motor Co., LTD

32%1 East I-pecial 3ighway JWs !
3rea, Californie 92621

SOVERN e . e O

Sesr Mr, weonard.

I would like to expresa sy eppreciation for your loan of two Quad Traks this
pest Year. My steff has mede extensive use of these vehicles for eny
projects that could not have been eccomplished othervise. I %eve enciosed
soms slides that show aonme Of the typical activities ve have used the ATV'S
tor.

The Bureau has be.s 30 impressed by these vehicles that wve would like to

pirc-ase thva es ve d1d loﬁgﬂcviougiwlﬂ_lmcd
voe Tt $T, 800,00 Tor the purchese of the two Quad Traks. If this sum is
acceptable ve wvill forvard a purchase order in that amount. We also are
{nterested in extending the loan program with 8 request for two of the 4
wheel drive Qued Runners. We have a need for additional trection end pover

to safely pull heavy lceds up trails. {See photo #9).

while our predominant use Of the guad runners has been in treil constructien
end meintenance, Over the pPest year ve have expended our use of the ATV's
into many other Prograxs.

ATV Bours M.
Watershed Rehedilitation 220 hre. ¢ s50.00
wi1ldlife Monitoring 40 hre. 100.00
Recreation use and Visitor
Services Patrol 80 hre. 200.00
Trail Construction 500 hrs. 1,250.00
Cadastral Surveying 160 hre. 400.00
SVIA Instruction/Trailing 320 Rhre. 900.00
Traii saintenance 480 hrs. 1,290.00
TOTAL 1800 hres $4,5¢2.00

The ccmbined savings of over $4,500.00 was saved in teransportation of
personnel, supplies, and sateriels resulted because ve were eble to vu\:hl

i

ATV'e inatead Of Other less efficient Pick-ups or welking.
ASV'4 inatead of Olner “eds eli
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It ®ight intereat you to knov & more detailes deacription of the kinda of
vork we have accompliahed uaing the ATV‘s. The following aummarizes aome of
the projecta ve have completed uaing the ATV'a.

wWaterahed mehadilitation

Over the past tvo yeara we have been ective in a program of revejetating
fire breaka and closing travel wvaya. (See Slide §15-17). Theae vaya are
tipped end water barred by bulldozers and then are covered with aseed,
festilizer and atrav. Our creva .sed the ATV's to haul larje guantitiea of
asteriels over very rough countfy, vhere ancther vehicle would have caused
damage to the seed bed.

Wildlife Monitoring

During certain timea of the year our vildlife biologiat muat travel into
arezs vhere other vehicles, inclyding motorcycsea, vwould chuse dadage to
agngitive soils. During one particular projec:t the Quad funnera vere uased
to tranaport large ateel encloaurea to prevent animala from eating the
planta. In thia wiy ve can determine vhat typea of planta the vildlife {a
eating.

Recteation Use Supetvision

Three ateaa of public land within the Clear Lake Reacutce Area: Cov
Mountain, Knoxville, and Walker Ridge ate heavily uaed for off road vehicle
tecreation. To effectively manage and control ORV uae, we require a BLX
preacnce on 8 reliadle, rugged, and aafe ATV. Your Quad funnefr 230 ahaft
drive ia auch a vehicle. My recreation planner haa been able to cover more
ares, thua providing more presence to the public. The viaitor aervice
personnel and event monitora have alao been able to cover more ares in leas
time than ever before. Because of this increase efficiency, public landa
ate pore likely to resain aveilable to off roed vehicle riding inatead of
being cloaed due to our f{nability to effectively monitor and sanage tSia
type of recreation.

Trail Conattuction

Over thia laat four yeara the Suzuki Qued runneta have helped to conattuct
every mile of the over 60 milea of trail plus 6 milca of hiking traila
vithin the Clear Lake Reacurce Area. Aa you can aee ‘ros Slidea $1-12, wve
hava used *“ ¢ Quad'a to tranaporl peraonnel, aupplica, and heavy materiala
over long ‘stancea to the trail construction equipment. We have sade
aeveral modifications to racka, and frames to accomzodate equipment used in
teail conatruction. Our major aavinga have been in the transportation of
*Turf Supporta® blocka uaed to harden trail tred vhere a trail crosses a
creek or in s soft-muddy area. These blocks veigh approximately g4 lba.
each and, as you can see, ve carfy aeveral at & time, and aometimes even
lose a fev. Bovever, vithout the Quads ve nevar could have done it.
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Cadestral Survey

The locel Cedeszrel Survey £501d office hes used the Qued‘'s for trensporting
their pereonnsl end delicate survey squiprent over sstfemely rough roesds end
treile, Thie hee reduced the time St tokes to get into e beck courtry job
site ond corteinly uelpe/ thea complete projects on tiame.

Trefl veiatenence

Along with treil conetruction, my :eintensnce crev hes yged 2he Qued Trek°e
to cerry personnsl end eguipment over many miles of trefl to perfora 1ight
Lo hesvy maintenence. Beceuss of the versetility of ths Queds, the cfev Con
corcy sverything they need fiom chein save to weter 3Juge. It would be
imposeidle to meintein o8 many treile 00 we do without the uas of ATV'se.

AIV_Treini.

One of my eteff, Cem Lockwood, hes worked with the Specialty vehicle
Inetitute of Americe to become certified ss o Chief Inetructor. Ke hes used
the Quede to trein over 70 BLM, Porfest Service, County snd Stete of
Colifornie e=ployees §n ATV sefety ond riding techniques. (Ses $15de #13-1¢
snd photogrephel. Cam will continue to provids this veluable trefning to
other Districtes snd Stoetes. We eppracists the locel Suruk{ Deslefship *Jim
ond Jine® losn of edditions] ATV's when we heve conducted trefning.

AS you can see ve heve put the Quede to the test, end they have performed
extremely woll. I eppfeciete your interset end ssefstence in helping ue
bettar senegs the public linde. Thenk you sgein for your generoeity in
loening BLN Cleer Lake Resource Afes the Quede.

gincerely,

Gretchen Symth
Clear Lake Resource Arfes Nenager

snclosutes
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Consumer Product SAFETY ALERT
RO THE KA CONBUMEA PAOSUCT SAPETY COMBRBIION, WHEMINGTON, 5.C. S0
May 1907 .
CPSC Urges Cautlon for
Three- and Four-Wheeled Ali-Terrain Vehicles

™e U8 Coneumer Product with ATVs during the 198388 The aversge riek of injury from
Safety Commission lssues this period and s ocontinued high AT riding i Ngh. Over its sett-
vpdeted safety alert to wem number of injurtes and desths in muted saven.yeer life, the
consumers of the potentis! 1908. The CP3C estimates that average ATV has 8 one-in-three

tves ond four-wheeied ik

terrsin vehicled. All-terrain.

CPIC's Injury statistics have in
dictied & dramatic increase in
Injuries and deaths associated

the number of ATVielated in
jurias trested In hoepital
Mergency rooms rose from
8900 in 1982 to 86,400 in 1008.
As of March 2, 1987, CPSC hed
documentsd reports of 008 ATV-
reisted deathe (1082-1987). Of
these 008 fatadites, 313 victime
(43 parcent) werZ under 18 years
of sge and 139 victime (20 per-
cont) were under 12 yeers of
808, Children are 8 particularty
vuinerable populaion, Almoet
half of the injured persons were
880 under 1§ years of 8ge.

tuming or traversing 8 siope.

8ased on information obtained
from 8 100588 study, CPSC
slerts consumers to the follow
ing scfety information: -

ATVs are not toys.

CNidron under 12 yearz of sge
should pet operste eny ATV,
This Is Decause typically iney
lack sdequate ohysical 4120 and
strangth, cognitive abliitiss,
motor skifls and perception to
operstes & motor vehicie safety.
ATVs are difficylt to ride and re-
quirs constant astestion to
avoid sccidents.

Q

RIC

Aruitoxt provided by Eic:

Dor't let chlidren under 16
ride adult. stze ATVs,

Children between the sges of 12
and 1§ should not operate sdult-
olze (grester then 90 oc; ATVe.
The risk of injury for 12:15 year-
old drivers of sduit ATVa fs one
and one-half to two times the
average risk of Injury on ATVs.
CPSC hus received reporte of
168 deaths to children bet

Teke 8 iraining sourse.

A hands-on training ocourss le
necessary for el ATV apersters.
Inexperienced drivers In their
first month of uveing an ATV
have 13 times the avorage risk of
injury. Beginning drivers shouid
receive a tralning course from
certified instruciors, and dasic

12 and 13 ysars of age. Nost
c<sthe heve occurred on aduit:
8128 ATVs.

m taught in training
should de practiced regularty on
safe terrain. Children should

survey showed that simoet half
of the drivars had less than &
yoars axperience, snd one-
fourth hed fese tha" ons
month's sxpécience.
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CPSC Urges aution for

Three- and Four-Wheeled Alil-Terraln Vehicles
{continued)

Helmets save lives.

injuriss were net wearing an 8p-
proved heimet. Without the pro-
tection of o heimet, the risk of
head Injury was twice as high as
when the Injured person wore @
helmet. Over half of the injured

Do nat ride double.

ATVs are designed for one driver
ard no passengers and have
unique handling characteris-
tics. The prasence of ¢ passen-
ger seriously Impeirs tre
driver's ablility to shift weight in
order to sfeer and control the
ATV. In the CPSC injury survey
31 porcent of the drivers carried
passengers or: the ATV, and 20
percent of the injured people

Almost 10 percent of the injo-
res and over 25 percent of the
desths occurred while operating
the ATV on paved rosds.

These ancidents occur because
of collisions with other vehicles
and because ATVs are difficuit
to control on pavement.

in 30 percent of 2l isial ATV sc
cidents, some elcohol use was
mentioned.

persons had worn no protective wWere passengers.
equipment, such as heimete,
gloves and heavy boots.
Four-wheelers are Fully-suapended ATVa CPSC also offers these saiety,

moro stable than
three-wheelers.

Although the stability of il
ATVs I8 low, the stadliity of four-
whealed ATVS s better than the
stability of three-whaeeled ATVs.
The risk of *.. accident on o
three-whesied ATV Is about One
ond one-half to two times the
risk on e four-wheeled ATV,

Q
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handie better than
front-only or tire-only
suapended ATVs,

CPSC enginesring tests show
that the handling performsnce

«of a fully.suspended ATV Is
significantly better than that of
front-only or tire-only suspend-
od ATVs.

tips for ATV riders:

* Befors you ride an ATV, always
rsad the owner's instruction
menual end follow the
manufacturer's guidance for
use, maintenance, and pre-use
checks.

¢ Drive carefully and use good
judgment when using your
ATV.

« Observe local laws or reguis-
tions and any reguistics
which have been estatiizhud
for public recrestional areas
where ATV use Is permitted.

It you want to know more about
ATV safety and CPSC's actions
concerning ATVS, write to Free-
dom of information Division, Of-
fice of the Secretary, U.S.
Consumer Product Safety Com-
mission, Washingten, DC 20207.
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Mr. Frorio. The time of the gentleman has expired.

The gentleman from Ohio is recognized.

Mr. Eckarr. I wouldn’t want the printing bill for all that unani-
mous consent request.

Mr. Chairman, it has been over 2 years since the Commission
voied to publish your proposed rule, a rule that did not even suy-
gest mandatory standard or protection. Given, Mr. Chairman, your
reliunce on voluntary standards because the mandatory rulemak-
ing process often takes longer, I am now concerned that we are in
unconscionable delaying tactics.

The industry knows that you are not proposing mandato— rules
because you iike voluntary rules. Ms. Graham refers to the fact
that the folks with whom voluntary rules will have to emanate
know this. We seem to be running around like a bunch of chickens
chasing each other with nobody going anywhere and nothing hap-
pening.

Mr. ScanLoN. I would disagree with you, Congressman. Yes, I am
a big proponent of voluntary standards. I think they effect safety
more quickly and more readily. But, this is probably one industry
where I am very disappointed in the progress, boih with phase one
and phase two of the proposed voluntary standard. However, a
number of things have been done since the ANPR that you refer-
enced was voted on in 1985,

I mentioned earlier, or Mr. Marchica menticned eariier, letters
to governors saying that States had a real responsibility here to ad-
dress helmets being used, off-road usage, alcoho! consumption,
problems relating to alcohol consumption, et cetera.

Mr. Eckarr. But Mr. Chairman, it seems to me as if you are
passing the buck. You are telling other folks to do what you have
the legal and statutory authority to do.

Mr. ScaNLON. We are not passing the buck. We are doing a
number of things all at one time. Attached to my personal state-
ment, which I have provided for the record, is a chrcnology of the
activities that the Commission has undertaken beginning in early
1985. I think this will give you an almost month-by-month chronol-
ogy.

Mr. Eckarr. Which I read, Mr. Chairman. We have also gone
from 161 deaths to almost 700 deaths in that chronology, and the
bottom lire is we still ain’t nowhere.

Mr. ScsNioN. But that is not the case. There are a number of
things that have been done. We have voted for a section 12, immi-
nent hazard, the first, I believe, in 9 years at the Consumer Prod-
uct Safety Commission. The vote for the advanced notice of pro-
posed ruiemaking in 1985 was the first in 3 years, the prior one
having been adopted in 1982. I think all the things listed in the
chronology, and I would be happy to enumerate those, will show
that the Commission has been actively involved with addressing
the safety problem.

Mr. Eckarr. Let me ask the big question, then, Mr. Chairman.

Mr. ScanLoN. We have done four consumer alerts, the most
recent on May 7, which have been dur ““cated and publisked in
hundreds of newspapers and have been .ad by tens of thousands
of people.

Q .
ERIC 183

IToxt Provided by ERI




IToxt Provided by ERI

162

Mr. Eckart. But they are still selling them and accidents are
still occurring and people are still dying.

Mr. Chairman, let me go to the generic question, Mr. Chairman
and Mr. Chairman. What incer*ives exist for a recalcitrant indus-
try to act responsibly if they know that you are not going to go to a
mandatory rulemaking process?

Mr. ScanLoN. We are in it. We are in a mandatory rulemaking
process. We have been in it since 1985. We had to establish a case,
which took 18 months, but which I think most people believe was
done quite expeditiously when you consider the magnitude of the
problem. That study "was completed on September 30, the due cate.
We have, each month since that time, taken different actions to
effect safety.

Mr. Frorio. I ask unanimous cor~ent the gentleman have an ad-
ditional 3 minutes.

Mr. EckArr. I thank the gentleman.

If I may proceed, Mr. Scanlon, I want you to focus on the bigger
question, not ATV’s. Given your reliance on voluntary standards,
have not you sent the message to industries generally that you
want them to clean up their house first? [ think we would concur
that that would obviously be a better way to do it, but if folks know
you view mandatory as the last stop on the train, are we not going
to have to get into these scheduled lynchings on a regula: basis
before folks do what they ought to do as the - ight thing to do?

Mr. ScantoN. No, Mr. Eckart, that has not been the case here.
We voted for an advanced notice of proposed rulemaking in 1985.
That was the beginning of the mandatory process at the Commis-
sion. During that time, since that time, we have sent staffers, we
have worked diligently for a strict voluntary standard. As I said
earlier, this is probably one of the first times in the 4 years that I
have been on the Commission where the industry has acted in a
recalcitrant way. This is unusual. This industry has been very slow
in working with both phase one and phase two of this voluntary
standard.

Mr. Frorro. Will the gentleman yield?

Mr. Eckarr. Yes, I will yield.

Mr. Frorio. To supplement the chrust of the point the gentleman
is making, why shouldn’t an industry be slow, not only because the
norm is not the mandatory standard, but in this instance we have
the mandatory standard but we have had announced here for the
public record that you don’t hzve the resources to enforce it if you
wanted to. So this whn'e conbination of reluctance to be mandato-
ry and then reliance + — another agency’s discretion to bring
action, and then if they ._ ..de not to, you don’t have the resources
to bring the action anyway.

Mr. ScanroN. Mr. Chairman, if I may, let me remind you that
the 1981 Amendments to the Consumer Product Saf:ty Act state
that we are to pursue the voluntary standard effort first. We are
coxgplying with those amendments. This is what we are attempting
todo

Mr. DeFirore. Mr. Chairman, I can understand your frustration
with the progress made. The Con.mission, the staff has also been
frustrated with the industry’s lack of performance on the voluntary
standards. As Chairman Scanlon indicated, we are required %o
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defer to those up until such point as we find that they are not ef-
fective. The Commission made that finding in December when it
instituted a section 12 action which addresses precisely the areas
which in the voluntary standard had not been adequately ad-
dressed.

Mr. Eckarr. If I may reclaim my time and ask unanimous con-
sent to proceed for 2 additional minutes.

Mr. Frorio. Without objection, so ordered.

Mr. Eckart. What I am suggesting is that you may have backed
into that, having to go to a section 12, yourself by over-reliance in
the public on voluntary standards.

Mr. Lacy, if I can give you the microphone. Statute requires that
the Justice Department give a decision on referrals to them within
45 days. We are way past 45 days. How do you attend to effect
what you say is a hope that something is going to happen in the
next 3 weeks?

Mr. Lacy. With all due respect, Mr. Eckart. your interpretation
of the law differs from my interpretation of the law. The section 27
creates, in effect, an cptional power on the part of the Commission
to take further action.

Mr. Eckart. Correct.

Mr. Lacy. The fact of the matter is that we really have no indi-
cation that the Justice Department is not going to take this case.

Mr. Eckart. But doesn’t the statute on Justice referral require
them to advise an Agency which has referred a case to them for
prosecution that a decision be rendered in 45 days whether thev
are going to take the referral.

Mr. Lacy. This power is only in the CPSC and it is only a power
to be exercised by the CPSC. The Justice Department is within
their right now to consider the case, and irankly, I think that in
view of the fact that we have a 14,000-page record and that we
have been preparing these documents and these studies over
alraost a 2-year period, that it is to the advantage of consumers and
to the U.S. taxpayers in bringing whatever case we do bring to give
the Justice Department the time they need to fully consider all the
facts and all the evidence that we have so that we go into court
prepared.

Mr. EckarT. I am a former prosecutor, too. I couldn’t agree more.
How many times, Mr. Lacy, have you met with Justice to discuss
this referral?

Mr. Lacy. Our staff has met or numerous occasions. We are in
daily telephone contact. I personally have been to the Justice De
part.nent on one occasiot and I have met wvith the attorneys han-
dling the case over there on at least 3 ¢  ~ions and have been in
regular telephoze contact.

Mi. ECKART. Are you aware that Justice Department lawyers
have met with lawyers for the industry, have solicited and received
briefs from the industry and manufza turers of ATV’s, and that in
at least two other circumstances, Justice Department officials have
held meetings with the industry without CPSC Leing present?

Mr. Lacy. I am aware of meetings, an. let me respond by saying
there is no inappropriateness or impropriety to be associated with
these meetings.
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Mr. Eckarr. I didn’t ask that question. I just wanted to know if
you knew of these meetings.

Mr. LAcy. Yes, we do.

Mr. Eckarr. And do you approve of the Justice Department
meeting with folks on a case to which you have referred to them
without you being present?

Mr. Lacy. Well, let me say I am aware of telephone conversa-
tions. I am not aware of specific meetings that have occurred. How-
ever, I think that the fact of the matter is we have a very close
working relationship with the Justice Department, we share infor-
mation, we know about the meetings they are having, they know
about the meetings that we propose to have. We are coordinating
our efforts. I think it is only natural for the attorners that we are
seeking to have represent us to famil‘arize themselves with the
case.

Mr. EckArT. Does not your record of 14,000 pages include volumi-
nous testimony, objections and commentary from industry—manu-
facturers and sales representatives?

Mr. Lacy. Well, let me say that CPSC has met with attorneys
from the manufacturers on two occasions, and I will be happy to
provide to the committee logs of these particular meetings. The
fact of the matter is that when industry requests a meeting to be
informed about what actions the Government is proposing to take,
it is all together proper and fitting to have those meetings. This
does not presuppuse that any discussion that will take place at
these meetings .s inappropriate in any way.

Mr. Eckart. Given the fact that industry got their bite at the
apple with you during the entire reguiatory process of 14,00 pages,
what do you suppose it is that the industry is telling the Justice
Department now?

Mr. Lacy. I have to respond to that by saying that if the industry
requests meeting, we know that discussion tkat is going to take
place is going to be appropriate or we are not going to participate
In the meeting. I don’t think it is appropriate fo create some self-
imposed restriction that we not talk to the industry. What we are
trying to do is protect consumers.

Mr. Eckarr. I am not talking about you talking to the industry,
Mr. Lacy; I am talking about the Justice Department talking t e
industry given a 14,000-page transcript which they have had . .ull
and £zir apnortunity to make their case.

I thank you for your forthrightness, and I thank the Chairman
for his extended courtesy.

Mr. Frorio. The gentleman has performed a great public service,
I think, and quite g‘ankly, Mr. Lacy, I am astounded at your sense
of propriety of what is proper and what is not. The gentleman has
developed the point and you have talked about the voluminous
record that has developed. What is it that could be evolving out
beyond the scope of the record that the Justice epartment would
have any interest in? Rather than go into the details, I am just sur-
prised, quite frankly, of your sense of what is proper and what is
not proper, and w2 are going to have to develop that a bit more.

I yield to the gentleman from New Mexico.

Mr. RicaArDsoN. Thank you, Mr. Chairman.

I apologize for being late.
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Chairman Scanlon, how many ATV injuries and deaths occurred
since the CPSC first asked Justice to pursue the section 12 litiga-
tion statistics on that?

Mr. ScaNLoN. Since February 1, 1987?

Mr. RiCHARDSON. Yes.

Mr. ScanLoN. There is an average, Mr. Richardson, of 7,000 inju-
ries a month and an average of about 20 deaths a month—roughly
maybe 25,000 injuries and app:oximately 65 deaths.

Mr. RicHARDSON. I am i.terested in the State role here. Obvious-
ly, there are some States that have these vehicles more than
others, my State being one. I recently was informed that the indus-
try met with the Governor of New Mexico about discussing some
State legislation. My understanding is that Arizona has passed leg-
islation dealing with ATV’s, Texas is in the process of passing lesis-
lation, and Arizona has passed some.

Are any commissioners aware of the scope of this legislation?
Take the Arizona legislation. Is it adequate? What does the legisla-
tion do? How does it deal, for instance, with helmet and other
safety laws? I am asking a question because I am uninformed, not
because I have a particular——

Mr. ScanLoN. We have that in‘ormation available. I am going to
ask Mr. Marchica to provide it.

Mr. MarcHrca. Currently, Mr. Richardson, Arizona only requires
the vehicle have some sort of muffler protection. Texas basically
has the same requirement as well as that if you use it on public
lands, you should be wearing an approved helmet.

1 am not aware of exactly what the legislation is in those two
Stares. I would assume that it is Fased on draft model legislation
tha. the industry has prepared. That legislation deals with a
number of issues, such as the minimum age of the operator, the
setting up of a program to fund off-road riding areas and educate
and train operators, whether they are under a certain age or all
operators. That is the gist of the industry’s mode: legislation.

Mr. RicHARDSON. And in the judgment of the Commission, this is
not sufficient?

Mr. MARcHIcA. This is one of a number of ways of attacking the
injuries and deaths that are occurring with ATV’s. The Commis-
sion has directed the staff to provide information to any State or
any organization that would like to have State legislation: and regu-
lation, and we have done so. We are supportive of doing that.
anr.? RICHARDSON. And the State of New Mexico has asked, do you

077

Mr. Marchica. We have provided information to the State of
New Mexico as well as all the other States on what we found in
our 18-month study.

Mr. ScaNLoN. Mr. Richardson, I personally met with members of
the Rhode Island State Legislature. I have been invited by the Gov-
ernor of Michigan to address some legislators for » Mickigan legis-
lative proposal. There are a number of other actions we have done
with the States.

Mr. RicHARDSON. I thank the Chairman.

Mr. FLor1o. Are there other members that seek recognition? The
gentleman from Utah.

Mr. NIELSON. Yes, I would like to ask some questions.
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Mr. Frorio. The gentleman is recognized for 5 minutes.

Mr. NiewsoN. Thank you.

A followup to the question by Representative Dannemeyer about
the comparative srvey that you declined to do. You said the ATV
industry current. asserts—I am looking at the testimony—that
ATV accident rates are no. out of line with those of other recre-
ational vehicles, particularly trail bikes and so on. You determined
you didn’t want to do a study or didn’t need to do a study, over
your objection, Mr. Chairman. Why did you make comparisons as-
sessing the vehicles in your advanced notice of proposed rulemak-
ing, which suggested the ATV rate was unigher than other vehicles,
if K&t} didn’t have such a study.

. SCANLON. A good question. It was a mistake.

It was a mistake in the advanced nccice of proposed rulemaking.
It was my suggestion, when it was bronght to our attention that we
may not have the data to support it, that we should have a compar-
ative use survey, and if the data indicated that snowmobiles and
dirt bikes were about on average with ATV’s as far as injuries go,
then we would have that part of the ANPR changed.

Mr. NieLsoN. Commissioner Graham, you apparently objected to
having a comparative study, as did Tommissioner Dawson, on the
basis that their CPSC policy doesn’t loc.. at comparative risk. Is
that true?

As. GravaM. Not on my part, Congressman. I was not at the
Commission at the time. However, I think the real issue is the
danger of the ATV and that we don’t really need the comparativ:
data study to see that people are dying and getting injured daily.

Mr. NigLsoN. Isn’t the CPSC policy not to worry about compara-
tive risks?

Ms. GranaM. As Commissioner Dawson pointed out, cur attor-
neys told us that it was not necessary on this issue.

Mr. NieisoN. Even though you made assertions of eight times
the rate and so forth in your report? Did you take into account per-
hour use in your rates that you were reporting at all?

Ms. GranaM. I would have to ask Nick Marchica to answer that
question, but I would reiterate that I think they are very danger-
ous machines and that we have . statutory mandate to do some-
thing about them. We are supposed to protect the consumer.

Mr. NieLsoN. The Commission has advocated the industrty be re-
quired to provide mandatory training for all purchasers. Is there
any other industry which requires mandatory training, to your
knowledge, Mr. Scanlon? Is there any other?

Mr. ScaNLoN. I am not aware of any.

Mr. MarcHica. Mr. Nielson, on that point, however, in October
1984 the Commission had a hearing to which they invited the all-
terrain vehicle industry to come to talk to them about the rising
number of injuries anzlydeaths that we were seeing. At that point
in time——

Mr. NieLsoN. Do you require mandator%' training for skis or
snowmobiles or hang gliders, in any of those?

Mr. MarcHicA. The Commission does not require training on
those products. However, at the time that this hazard first came to
our attention, it was the intent of the industry to develop a train-
ing program that would attempt to stop the increasing injuries and
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deaths. They made projections at that time that they would train
upwards of 40,000 people in 1985, and significantly more than that
in the out years.

Unfortunately, that did not occur. It was our opinion as the All-
Terrain Vehicle Task Force that hands-on tra.inin% is an absolute
necessity to operate an all-terrain vehicle safely. It has been our
opinion through the voluntary standards process and in our brief-
ings to the Commission that this is ~ must.

Mr. ScaNLON. May I add something to that, Mr. Nielson?

Mr. NIELsON. It is up to the Chairman.

Mr. Frorro. Certainly.

Mr. ScanLoN. There is a ratio of 13 to 1, which indicates injuries
and deaths occur 13 times more often during the first 30 days of
operation of an ATV. That is why the Commission thinks training
is very necessary, just looking at that data.

Mr. NiewsoN. How do you require the consumer to take advan-
tﬁge of this training? How do you force consumers tem to take
this——

Mr. ScaNLoN. I don’t think you ~~ . force consumers to take
training, but I think it cert. nly cou” “e \ffered by the manufac-
turer at the time of purchase. I see ., problem with that, and 1
proposed this to the industry in 198. At that time they sa’’ that
they would undertake a training program, and they had projections
of some 100,000 people being trained within a year. I think, to date,
less than 5,000 have been trained over a 3-year period.

Mr. NieLsoN. Mr. Chairman, I am aware my time has expired
again. I have a number of other questions. May I submit them in
writing to the Commission?

Mr. Frorio. The Ccmmission will be pleased, I am sure, to re-
ceive your questions and, I am sure, will expeditiously respund.

Mr. NI1eLsoN. There are only 23 of them.

Mr. Eckart. Mr. Chairman, may I proceed for just 1 minute.

Mr. Frorro. Certainly. The gent'eman is recognized.

Mr. Eckarr. I apologize because the gentleman did ask me, but
from my colleague from Utah’s last round. First of all, I have
owned, driven or raced snowmobiles, dirt bikes, ATV’s, skate-
boards. Anything you-all do is better than doing nothing. I point
out to my colleague, h-wever, that States can require stickers,
States car. require licensing. You have to have, in my State, an ad-
dendum to your motor vehicle license to drive a motorcycle, and to
use certain facilities where I run dirt bikes, you have to pass a
gom%e;itency test before you can run their course, and I think that
is good.

The Chairman’s respouse is most appropriate. There is a tremen-
dous correlation between the newness of the rider and incidence of
accidents, so that experience factor is absolutely essential in terms
of training, so you are headed in the right direction. But anything
you do is better than absolutely nothing.

I am concerned, Mr. Lacy, that you get a fair shake out of Jus-
tice because you are right, your resources are limited, and we
intend to holdy their feet to the fire, which we can do a lot more. I
am absolutely essentially critical of those who are trading in these
vehicles ac toys. That is my greaiest fear, Mr. Scanlon, and the ad-
vertising I see and the non-use of protective equipment and the
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non-use of competency training, and put your kid on it and let him
run down the street is an absolute invitation to a disaster.

1 would just yield back the rest of my time.

Mr. FLorio. Let me conclude by expressing our appreciation for
your presence and say that, as we have already informed you, we
are going to have a number of other hearings in the process of re-
authorizing the Commission. What is perhaps the most troubling
aspect of today’s testimony was the reference to your historic expe-
rienc- , having 20 people die a month, which means if ve are going
to wait 3 weeks before the Justice Department comes back and
tells us as tc wnether they are going to take this action or not,
there will be 15 people deaa as a result of us waiting this 8 weeks.

Now, I accept the fact u. the limitation of resources. I am not
comfortable with it, as I am not comfortable with the limitation of
resources in a number of other Agercies that are effectively pre-
cluding them from doing their job. I wculd much prefer someone
come forward honestly and say, well, change the mandate, don’t re-
quire us to do these things, or else come forward and say we need
more resources, which certainly has not been the case from a
number c¢” the Agencies.

I appreciate the good faith of the Commission saying that they
are going to stay on top of the action of th - Justice Department
and that you are framing responses regardless of what the re-
sponse is that comes back to you, that you are inclined to take ap-
propriate action in accordance with your recommendation, and
that we can look forward to seeing you again in the very, very near
future, at which time you will have responses to the questions that
we have offered to you today. I trust that we can look forward to
having that time of cooperation.

Mr. ScaNLoN. You will receive it, Mr. Chairman. We will look
forward to coming back to discuss this and other issues.

If I could just 1.1ake one correction to the record for the benefit of
Mr. Nielson; on March 28, 1985, there was an Office of General
Counsel memorandum to the Commission which advised that com-
parative data for snowmobiles and motorcycles was required as a
minimum for a section 12 enforcement action.

Mr. NieLsoN. But that was rejected later, however.

Mr. ScaNLoN. That is true, and I will provide that for the rccord.

Mr. FLorio. Thank you very much. We appreciate your help.

Our next panel of witnesses is made up of Dr. Mark Widome, De-
partment of Pediatrics, the Milton Hershey Medical Center, Her-
shey, PA, and Ms. Mary Ellen Fise, Product Safety Director, Con-
sumer Federation of America.

We are pleased to have our next two witnesses. As with our
other witnesses, if they have formal staternents, they will be put
into the record. We would appreciate their going forward in a sum-
mary fashion.

Ms. Fise, we are pleased to hear from you. It is my understand-
ing that you have asked permission to have a short tape presented
to the comn.ittee; is that correct?

Ms. Fisk. Yes, that is correct.
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STATEMENTS OF MARY ELLEN FISE, PRODUCT SAFETY DIREC-
TOR, CONSUMER FEDERATION OF AMERICA; AND MARK D.
WIDOME, ON BEHALF OF AMERICAN ACADEMY OF PEDPIATRICS

Ms. Fise. I would call to the committee’s attention this is a video-
tape that was provided to us by Ellen Kingsley, a consumer report-
er at WUSA-TV here in Washington, DC. It has already been aired.
We are offering it to the committee to illustrate some of the haz-
ards and marketing techniques associated with all-terrain vehicles.

[Film shown.]

Mr. FLorio. We have a vote that is scheduled right now. We will
take a brief 10-minute recess and reconvene and hear from our two
witnesses.

[Brief recess.]

Mr. FLori0. The subcommittee will reconvene. Please proceed.

Ms. Fisk. CFA believes that CPSC’s mismanagement on their reg-
ulatory responsibility with respect to all-terrain vehicles is an ex-
ample of this Agency at its worst. If you were to ask each of the
parents whose children died or are se~tenced to life in a wheel-
chair about ATV actions, I'm sure you will hear again and again,
why didn’t som one tell us the vehizles were so dangerous, why
does our Government allow such a rroduct to be sold?

The unfortunate reply is that ‘he Agency charged with protect-
ing consumers from ATV hazards has shirked its responsibility,
has dragged its feet and has acquiesced industry’s timetable for the
development of a voluntary standzard.

We heard today from the Commission about the aumbers of inju-
ries and deaths. I'd like to turn to this whole voluntary standard
issue. Obviously, one option for the Commission is to establish a
mandatory standard, but under their law, they must defer to the
voluntary standard when that standard addresses the risk of injury
and there is likely to be substantial compliance by the industry.

In the ANPR, the advaiced notice of proposed -ulemaking on
ATV’s invited the public to submit to CPSC a statement of inten-
tion to develcp and modify the voluntary standard. It’s clear that
the Consumer Product Safe‘y Act does not require the Conmmission
to wait until a voluntary standard is developed. In fact, the Com-
mission’s own regulations state they will not delay the commence-
ment of a mandatory rulemaking in order to permit an outside
party to develop a voluntary standard.

In the case of ATV’s, the ANPR did not announce the beginning
of a mandatory rulemaking proceeding. Therefore, the Commission
was able to side step or avoid that regulation I just spoke about
and to sit back and wait while the voluntary standard was being
developed and then taking its cue frecm the Commission, the ATV
industry iniliated this voluntary standard proceeding, but took
their time in moving it along. ,

To make matters worse, the voluntary standard initiated does
not address the most crucial technical issues relating to ATV per-
formance, but addresses only minimum age recommendations,
standardization of controls, labeling, education and training.

According to CPSC staff when they evaluated the standard, they
stated that the provisions in the draft of the voluntary standard
are considered to be inadequate. The staff also reported that it is
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unlikely that the standard will be completed in a reasonable
amount of time and wil! adequately address ATV hazards.

CFA believes that the poor results of this rulemaking came about
for several reasons. While the publication of an ANPR sent an inj-
tial signal to the ATV industry, the failure to set any time require-
ments for the next stage in rulemaking sent the opposite message.
It has been over 2 years since the Commission decided to publish
an ANPR. CPSC could conceivably delay forever.

The question becomes, how long is the Commission going to wait
and will the result be adequate to address the risk of injury? Mean-
while, what about the thousands of consumers who continue to be
injured or die as result of ATV use?

Unfortunately, it is the American consumers who are bearing
the cost of CPSC inaction and delay and because the Government
has failed to protect consumers, the tort system has had to fill the
void and provide relief. It was estimated that in 1986, there wcre
350 cases pending against a large producer of ATV’s. In discussing
21 cases with attorneys, CFA has learned that the range of com-
pensation sought for cases involving deatn, paraplegia, quadriple-

gia, or brain damage, was between $3 million and $15 million per
victim.

CFA is pleased that this subcommittee has begun a review of the
ATV proceeding and we urge you to demand a comprehensive and
timely action on CPSC’s part. Without this pressure, it is our belicf
that the Commission mfl continue to be a lagger rather than a
leader in ];:roduct safety. Initially, because of your CPSC oversigint
and reauthorization responsibility, CFA also calls your attention to
the fact that the ATV proceeding is symptomatic of the regulatory
paralysis currently occurring at CPSC. There are numerous other
examples where the Commission has deferred to industry’s develop-
ment of an inadequate voluntary standard to address consumer
product hazards.

It is clear that Congress did not intend to establish and fund an
agency t.at is willing to wash its hands of almost every safet
hazard that comes to its attention. It is time to restore accountabil-
ity and demand protection for consumers.

Thank you.
[The prepared statement of Ms. Fise follows:]

STATEMENT oF MAry ELLEN Fige

Good morning Chairman Florio and members of the subcommittee. I am Mary
Ellen Fise, Product Safety Director of Consumer Federation of America CFA is the
Nation’s largest consumer advocacy organization. Monitoring the safety 6f consumer
products and the Consumer Product Safety Commission (CPSC) is one of the major
priorities of our organization We applaud Chairman Florio’s decision to hold an
?X%r\s;)ght hearing on this very dangerous consumer product, the all-terrain vehicle

CFA beliaves that CPSC’s bungling and mismanagement of their regulatory re.
sponsibility with respect to ATV’s is an examrle of the Agency at its worst. Ail
terrain vehicles represent one of the most dargerous products to enter our market-
place this decade. Since 1980, CPSC records show that there h..ve been over 700
deaths and 298,000 injuries requiring hospital emergency room treatment associated
with ATV use (see attached chart). Tragically, nearly half of these oceur to young-
sters under the age of sixteen.

Marketed to both children and adults as thrilling forms of recieation, ATV’s can
travel as fast as 50 miles per hour over rough and rocky terrain. Because consumers
in this country are used to buying three-wheel bicycles for young children, it comes
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as no surprise that the perceived danger from these motorized three-wheel vehicles
is ly underestimated. For children in particular it is doubtful whether riding
skills acquired and honed as a result of intensive training can counter the instinc-
tive urge to respond to a 300 pound ATV as one would a two-wheeled vehicle.

CFA believes that if you were to talk to each of the parents of the hundreds of
children who have died or are sentenced to a life in a wheelchair as a result of an
ATV accident, I am sure you would hear again and again: “Why didn’t someone tell
us tt’zescid\'r’ehiclets are 5o dangerous? Why does our Government allow such a product
to be sold?”

The unfortunate reply is that the agency charged with protecting consumers from
the hazards associated with ATV’s has shirked its responsibility, has dragged its
feet and acquiesced to industry’s timetable for the development of a voluntary
standard. As a result, 15,400 more injuries have occurred just in the first $ months
of 1987 alone. Let’s examine the record.

CPSC’S INEXCUSA BLE DELAY

CPSC first began collecting injury and death data on ATV’s in 1974. Between 1982
and 1983 there was an increase in injuries and deaths of over 200 percent and in the
spring of 1984, CPSC launched an investigation. However, it was not until December
1984, after several meetings with industry, that CPSC issued its first Consamer
Product Safety Alert on ATV’s to warn the public of the associated hazards of such
vehicles. In April, 1985, a full year after the inves.igation began the Commission
published an Advance Notice of Proposed Rulemaking (ANPR).

One regulatory option open i{o the Commission was to establish a mandatory
standard for ATV’s. However, under section 7 of the Consumer Product Safety Act
(CPSA), CPSC must defer to a voluntary standard in lieu of romulgating 8 manda-
toeﬁy standard when compliance with a volnntary standard efi)minates or adequately
reduces the risk of injury addressed and there is likely to be substantial compliance
with the voluntary standard. As required by the CPSA, the ANPR for all-terrain
vehicles invited the public to submit to CPSC a statement of intention to develop or
modify a voluntary standard to address the risk posed by ATV's.

It is clear, however, that the CPSA does not require *he Commission to wait until
such voluntary standard is developed. The Commission’s own rczulations state that
“Olnce the Commission has made a determination to commence a standard
development proceeding under section 7 of the CPSA, 1t will not delay the
commencement of mandatory rulemaking in order to permit an outside
par'y to develop a voluntary standard. The Commission believes chat such a
policy would simply encourage industries to delay work on voluntary stand-
a(x;gg (;J)ntil mandatory government action seemed likely " (16 C.F.R. sec.

1032.

But the ANPR for ATV's did not announce the commencement of a mandator
standard proceeding, but rather stated that the Commission L. .1 not decided whic
regulatory option to select to address the risks of injury posed by ATV’s. By publish-
ing a vague ANPR, the Commission avoided 1ts own regulation and was content to
sit back and wait until a voluntary standard was developed. Taking its cue from the
Commission, the ATV industry initiated a voluntary standards proceeding but then
took their time in moving it along to fruition. To make matters worse the voluntary
standard initiated by industry does not address the most crucial technical issues re-
lating to ATV performance and handling Instead a draft standard addressing only
minimum age recommendations, standardization of controls, iabeiing and education
and training was produced.

CPSC comment on this draft standard did not occur until September 1986, Accord-
ing to CF C staff comprising the ATV Task Force:

“Overall, the provisions in the draft voluntary standard are considered to
be inadequate by CPSC staff. These provisions do not include: adequate re-
quirements for specific and uniform labeling of ATV's, adequate minimumn
age recommendations, controls on ATV’s; and acceptable performance re-
quirements The staff reccgnizes that the second phase of the voluntary
standard’s development is intended by SVIA to address performance and
handling characteristics of ATV’s. Until that work is complete, however,
the standard cannot adequately address the risk of injury associated with
ATV's.” (Report of ATV Task Force, September 30, 1986, p. 14.)

Although this second phase of the voluntary standard has begun, the outiook 1s
not promising According to CPSC staff “It is unlikely that the standard will be
co:jnpleted in a reasonable amount of time and will adequately address ATV haz-
ards.
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CFA believes that the poor results of this rulemaking came about for several rea-
sons. While the publication of an ANPR sent an initial signal to the ATV industry,
the failure to set any time requirements for the next stage in rulemaking (publica-
tion of a proposed rule) sent the posite message. It has been over 2 years since the
Commission voted to publish an ANPR. Because t..c rulemaking sections of the
CPSA do not require any time limit between the time an ANPR is published and
the publication of a proposed rule, CPSC could conceivably delay forever. So the
question becomes: how long is the Commission willing to wait?; and then, will the
result be adequate to address the risk of injury? And meanwhile, what about the
gxqqgs;ands of consumers who continue to be injured or die as a result of a ride on an

Unfortunately, American ¢~ \sumers are bearing the cost of CPSC's inaction and
de y. It is estimated that the total costs of ATV-related deaths and injuries alone
in 1985 range from a conservative $659 million to a staggering $2.8 billion.! Because
the government has failed to protect cr sumers, the tort system has had to fill the
void and provide relief. It is estimated the . in 1986 there were 350 cases pending
against the largest producer of ATV’s. In discussing 21 cases with attorneys, CFA
has learned that the range of compensation sought for cases involving death, para-
plegia, quadraplegia or brain damage, is between $3 million and $15 million per
victim.

CFA is pleased that this subcomsnittee has begun a review of the ATV proceeding
and we urge you to demand comprehensive and timely action on CPSC's part. With-
out this pressure it is our fear that the Commission will continue as a laggard
rather than a leader in product safety.

Additionally, because of your CPSC overs.ght and reauthorization responsibilities,
CFA also calls your attention to the fact that the ATV proceeding is symptomatic of
the regulatory paralysis currently occurring at CPSC. While ., e deaths and injuries
associated with ATV’s are the most severe, there are numevous examples where the
Commission has deferred to industry's development of inadequate voluntary stand-
ards to address consumer product hazards. CFA believes that a mechanism to chal-
lenge delays and weak voluntary standards must be established. It is clear that Con-
gress did not intend to establish and fund an agency that is willing to wash its
hands of almost every safety hazard that comes to its attention. It is time to restore
accountability and demand protection for consumers.

! See CPSC Memorandum to N Marchica, EX-P from G Rodgers, ECCP on Prelimir ury Esti
mates of the Costs of ATV-Related Injuries, Scptember 24, 1986, page 2 The estimate represents
only thoee injuries treated in hospital emergency rooms, excluding the unknown number and
cost of injuries that are untreated or are treated in physicians’ offices and elsewhere In calcu-
latiig the cost of a death a range of $1 million to $10 million per lost life was used There is
debate within the agency over the per life estimate. The Associate Executive Director for Eco-
nomics has placed the value of a life in a range *“from about $500,000 to several million dollars.”
CPSC Memorandum to the Commission from P Rubin on Cost-Benefit Analysis, September 26,
1986, page 5. However, others within the Commission have suggested substantially higher fig.
ures, including an estimate of $10 million per life CPSC Memoranduta to Commissicn C.
{Jlawson from H Cohen, Office of Program Management on Cret-Benefit Analysis Paper, March
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APPENDIX

ATVs Deaths and Injuries 1

Deaths Inuries
1980 6 4,929
1981 1 6,008
1982 26 8,585
1983 82 26,900
1984 140 63,900
1985 244 85,900
1986 185 86,400
partial 1987 2 ) 15,400
TOTAL 703 298,022

1 source: CPSC Prcduct Suryury Repoits; CPSC Death
Certificate Product SumRary Repurts; andé CPSC Memorandum from L.
Schachter to the Commission on Update of ATV Deeths and Injuries,
April 24, 1987.

2 Deaths occuring Janua:y } 1987 thiough March 2, 1987;
Injuries occuring January 1, 198 through March 31, 1987.
Because of the tine delay in death recporting 1t 1is expected that
the number of deaths will 1increase.
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Mr. Frorio. Thank you very much. We appreciate your very suc-
cinct statement. Sir.

STATEMENT OF MARK WIDOME

Mr. WipoME. Mr. Chairman, I'm Dr. Mark Widome. I'm a pedia-
trician and it says Professor of Pediatrics at the Pennsylvania
State University éollege of Medicine at Hershey. I have submitted
written testimony for the record.

I'm her» today on behalf of the. American Academy of Pediat. ‘cs
and particularly the Commitiee on Accident and Poison Preven-
tion. This committee has a 37-year history of involvement in pea:-
atric injury control with censiderable experience in identifying sig-
nificant hazards and promoting effective strategies fo~ prevention,
based on our clinical experience.

I'm here today to express my professional orgenization’s rec _ .i
tion of ATV injuries as the most important new product hazard
with which our young patients are faced. I must express our frus-
tration over the lack of effective, timely regulatory action regard-
ing this product which by any reasonable standard has demonstrat-
ed itself to ve unreasonably hazardous to children and adolesce

On May 21, 1985, the American Academy of Pediatrics testin.s3
before the House Government Operations Consumer Subcommittee
as to the ATV hazard. At that tims, there had be~n 148 deaths and
an annual injury rate of about 67,000. Today, 2 years later and 550
Aeaths later, there have now been almost 700 deaths since 1952, we
come back once again. We come to remind you there have been 313
fatalities to children under 16 years of age and 139 victims of ele-
mentary school age since 1982.

Given the mandate of the Consumer Product Szfety Commission,
namely to act promptly and effectively to protect the public, par-
ticularly children, from hazardous prodbtllcts, we find no justification
for faili.re of the Agency to take effective action. Regrettably, the
public nas been poorly served. Children have been poorly served
with respect to the all-terrein vehicle.

We as pediatricians reject any argument that the product itself
is not hazardous, only the way that it is used. The Consuiscr Prod-
uct Safety Commission’s own ATV Task Force has after careful
study recognized the hazardous nature of the product, its inherent
mstability and the skill required to control it. The Task Force re-
ported last September that children less than 12 are inherently in-
capable of operating the ATV safely and we pediatricians agree
with that completely. They reported that children less than 16
were at increased risk when operating the full sizea vehicles and
they pointed out the inadeauacy of the voluntary standards.

We have learned costly lessons over the years from this and from
other products. Products must be safe given the way they are actu-
ally used, not the way the fine print on the label or in the owner’s
manual suggest they be used. No fine prim on a label will explain
avw., the lost lives and the disabling injuries occurring year after
year.

I brought with me pictures from the produc. literature. I think
what these pictures will show is tha. this is a heavy motor vehicle
and one that gathers appeal from th promise of acceleration and
Q
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speed and adventure of negotiating and challenging terrain. This is
the appeal to the child user as well as to the adult,

We must recognize that given that the ATV is a single rider ve-
hicle and given these recreational goals and judgments and skills
and developmental ability of children, for whom they are pur-
chased, the product is simply unsafe. We don’t believe that ade-
quate changing or a change in the labeling or adult supervision is
either obtainab'e or realistic.

If the Commission pursues the strategy of relying solely on
changing the behavior of the rider, he deaths and injuries will
sadly continue. We learned this with refrigerators that don’t open
from the inside. We learned this with lead paint. We learned this
with cherry bombs. The Committee on Accidents and Pcison Pre-
vention has been dealing with this problem in one form or another
for the past 37 years.

The American Academy of Pediatrics once again today calls for
the following actions on the part of the Consumer Product Safety
Commission One, recall of all three and four wheel \TV’s market-
ed for use by children. Two, recall of all ATV’s currently in use for
recreational purposes. Three, a ban on future sale pending the de-
velopment of an acceptable safety standard.

Thank you very much, Mr. Chairman.

[The prepared statement of Mr. Widome follows:]

STATEMENT OF AMERICAN ACADEMY OF Peprareics

Good morning, I am Dr. Mark D. Widome associate professor of pediatrics at the
Pennsylvania State University College of “dedicine, where I am a pediatrician en-
gaged in the ful'time practice of general academic pediatrics. I am also a consultant
to the Commiin. 1 Accidents and Poison Prevention of the American Acaden.y of
Pediatrics.

I am here on behali of the Academy, an international organization representing
30,00 Y pediatricians who have a lor:-tanding and well-documented commitment to
proteciing children from product-re'ated injuries. In that tradition of child advoca-
¢y, I have come here today to convey to yor the Academy’s dismay and frustration
over the continued availability to the pubue f all-terrain vehicles (ATV’s), a prod-
uct amply demonstrated to be unreasonably hazardous.

On May 21, 1985, the Academy testified as to the hazards of ATV’s before the
House Government Operations Consumer Subcommittee. At that time, data indicat-
ed that between 1582 and 1984 there were 248 reported AT /-related deaths, and in
1984 alone there were 67,000 injuries treated at emergency rooms. In the 2 years
since that testimony, the Consumer Product Safety Commission (CPSC) has fail};d to
take effective action to protect the public by restricting use of these vehicles.

The CPSC wag established to protect the public against unreasonable risks of
injury associated with consumer products. It was granted enforcement powers to ad-
dress situations such as this in a swift, et/ective manner. We ask you to examine
what has occurre? during the past 2 years and to question why the CPSC has not
fulfilled its responsibility to the public with regard to this product.

The CPSC preliminarily determined that there might be an unreasonable risk of
injury associated with the use of ATV's. A task force was established in April, 1985
to conduct inv%tigative surveys of ATV injuries, conduct hazard analyses, momtor
the ATV industry’s development of any vofuntary standards, education or training
efforts, and conduct public hearings to obtain and share safety information The
Commission voted on that day to commence a rule-making roceeding, and issued
an advanced notice of proposed rulemak.ng, whicn was published in May, 1985.
Piblic hearings were heid in six cities across the country from May, 1985 to March,
1986. The task force report was submitted September 30, 1986, and included a
number of alarming statistics gathered in the course of its exhaustive investigation.
Among tt< major findings of the CPSC All-Terrain Vehicle Task Force report are
the following:

— Children under 12 years of age are unable to operate any size ATV safely.

o
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— Children under 16 years of age are at ,reater risk of injury and death than are
adults operating adult-sized ATV’s

— The current draft of industry volun, .ry standards is inadequate in addressing
the risks of injuries related to ATV’s

To date, there still has beer. no reguiatory action taken by the Commission. In
these 2 years of inaction, the death toll has risen to more than 696. The victims
include 313 children under 16 years of age; 139 victims were less than 12. T2 years
of inaction have allowed an estimated 187,700 ATV-related injuries to occur Pedia-
tricians believe that this inertia m.Jast end. How many more children must we see
die, must we see suf‘er brain injury o= permanent paralysis before measwr are
taken to prevent these pr dictable, unnccessary tragedies? ATV’s are not satc, par-
ticularly for children. Ou children are losing life and limb because of these vehi-
cles. We do not believe that this is a complicated iscue. Unlike many of the child-
hood diseuses with which we grapple, the cause of this ~arnage is not obscure.

Currently industry labeling practices provide for a minimum recommended age of
only 6 years to operate ATV’s with 50-60cc engines. Our in-depth comprehension of
child development tells us that children lack the coordination, balance, reflexes, per-
ception, maturity and judgment to operate these three- and four-wheeled motorized
vehicles safely. No labeling, or education, or training, or practice, or supervision will
provide this developmental maturity. The morbidity and mortality rates will not
charge as long as these vehicles are available to children.

The Corumissioners spent 10 weeks reviewing the ATV Task Force repor* which
outlined a series of recommendations involving regulatory action. I noring the rec-
ommendations of its own task force, the coramissioners voted to direct the staff to
continue to work on several educational and consumer awareness projects. In light
of g{;is action, we believe the CPSC has failed 1n its responsibility to protect the
public.

The statistics speak eloguently. The American Academy of Pediatrics recognizes
ATV’s as the most serious new product-related hazard to the health well-beir - of
children—their availability and use must be restricted. The AAP today, once aguin,
and all the more urgently, recommends that the CPSC take the following actions:

1. Recall all three- and four-wheeled ATV’s marketed for and being used by chil-

ren,
2 Recall 71l three- and four-wheeled ATV'’s currently in use {u: recreational pur-

3. Ban tne future sale of any ATV’s for recreational purposes unless an acceptable
safety standard can be promulgated to deal with the hazards these vehicles present.

Mr. Frori0. Thank you very much.

As I understand it, Doctor, effectively what you are saying is
there should be recall of all of these vehicles or can you carve out
any exceptions?

Mr WipoMe. We can carve out those that are used for industrial
purposes and agricultural purposes, solely for adults. We certainly
would want a recall of all the ones that were sold with the inten-
tion that they be used for recreational purposes. We feel that basi-
cally three things need to be done. The product needs to be re-
moved from thz market, further studv can determine whether a
safer product can be brought to the market and then decide wheth-
er to do that. We feel it has to be done in that order because if it is
not done in that order, additional lives will be lost.

Furthermore, we feel there is a certain urgency as we are getting
into the warme, months and we are going to see increased num-
be. 1 of injuries and fatalities as use increaz~s as we get into Ju.y
and August.

VM, Frorio. Let me just take the position that some perhaps in
industry might take and some of my colleagues might take, who
wculd take a much more noninterventionist approach to the econo-
my *han others.

f we are talking about recreational vehicles, per se, there is
nothing public policy-wise offensive about having recreational vehi-
cles—and we are talking about :classifications of people who are
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competent to use these—why is it that it is ina pr:-priate to have
these vehicles out there, if we are oing to provide for all the warn-
ings that you or anyone else might require to be associated with
these, purely on the basis of the facts that there may be inappro-
priate usage contrary to warnings, only on the basis of the fact
that there will be a certain degrez of irresponsibility.

Aren’t we, to make the argument some would make, denying
penple their right to have rec-eational access on the basis of the
lowest common denominator of responsible behavior in our society?

Mr. WinoME. I guess, Mr. Florio, you are asking what i< the bal-
ance between individuals’ rights and our responsibility tu protect
children. This is a ques*ion that has come up time and time again
over the years and one that pediatricians have been particularly
sensitive to. The question came up with the use of car seats in
automobiles. Looking beyond pediatrics, there are multiple exam-
ples of products that have been ‘etermined 19 be unreasonably haz-
ardous and we have always seen fit o protaect our children even at
the reasonable denial of some liberties for the rest of the popula-
tion. Protecting the public safety, and particularlv those of children
seems to be the priority in our society.

Mr. FLorio. Ms. Fise.

Ms. Fise. Following up on that, Congress has decided to give this
authority to this Agency to protect consumers from unreasonable
risk of injury. When there is evidence of unreaso 'able risk of
injury, then the Government has to step in. The decision has al-
ready been made that we will restrict some liberties where the
public is at harm. What we are really looking at right now is
whether the Commission is doing that.

Mr. Frorio. Let me ask you a question with regard to the com-
mittee’s overall responsibilities of reauthorizing—that the commit-
tee making modificatiors in the law to better achieve the purpose
of the Commission, arzn’t we really facing a problem that goes
beyond the words in the law but rather the philosophy of imple-
mentation?

I can conceive of a different Commission finding no difficulty in
saying yes, we are supposed to use voluntary standards if they
meet certain safety criteria, but per se, 20 people a month dying is
indicative of the fact that existing standards are not sufficient. You
could change the law but if there is the noninterventicnist philoso-
phy that drives the Commission, vou are still not going to get.a lot
of results when you have some degree of discretion that is almost
inherent in the process.

Can you make specific suggestions, and not necessarily today, but
we would be pleased to receive frem anyone, specific statutory sug-
gestions that would provide for more certainty of action in certain
Instances,

This presentation today by the Commission was articularly dis-
concerting in one respact, as far as I was concern , that this non-
aggressive Commission has made the determination that the prob-
lem here is of sufficient importance to take action and yet the
action has not been taken and we are going to be dependent upon
someone else and their independent review of what it is that has
gene forward in terms of the record, to make a determination, and
then if the someone else, and in this case the Justice Department,

&

| Sy

ERIC

IToxt Provided by ERI

ol



178

doesn’t make the determination to take action, we are going to try
to reassess our inadequate resources to determine if there is some-
thing that the Comraission should do.

I don’t have a whole lot of confidence that we are going to have
action by the Commission in the toreseeable future, howev:r many
monthe out it is, notwithstanding the fact that 20 people a month
are dyin,,.

We may very well have to start, and as I said earlier in this com-
mittee, at least ti.e predecessor committee, has in other contexts
develuped new initiatives to induce action by commissions and
agencies that have not been inclined to take action.

Jealing with EPA, we have structured something that we call
“the hammer,” the suggestion that there be a reasonable period of
time for the Agency to use its expertise but the reasonable period
of time is reasonable. At the end of that time, inacticn will not be
tolerated, that statutory action will take place absent a showing of
some action by the Agency.

I've talked to enough of the members of this committee that they
feel that in certain instances that inaction should not be tolerated.
Therefore, that conceptual initiative is one that s,me are thinking
about.

Can you give me any thoughts with regard to that type of ap-
proach?

Ms. Fisk. First, I believe there are ways of amending such a stat-
ute. We would be happy to make those suggestions to the commit-
tee at the ar ropriate time. That law can pe changed. There is
what we woiild call undue reliance on voluntary standards. I think
you have pointed out thai no matter what the law is, there may be
individual philosophies from: the Commissioners that dictate the di-
rection of the Commission. I think that is where your committee
comes in with its oversight authority.

It’s like telling a child to go do their homework and some chil-
dren, you have to keep checking on them to make sure and others
you can send off and thev do their homework just fine. I don’t
mean to trivialize the Commission’s responsibility. Right now, they
haven’t been doing their job. I believe this con.mittee can use its
oversight authority to keep inquiring until such action is taken.

Third, you touched on resourcws. The Commission today saic, we
don’t have the resources to bring this case. Many times we find in
dealiug with them on unsafe conditions, they will say, we have a
very limited budget, yet they are not willing to come forward to
Congress and ask for more money. I think through authorizing leg-
islation, that can be addressed.

I think those three areas may help.

Mr Frorio. We are 2oing to hear * om the representatives of the
industry association and I will ask vn2m the same question that I
will ask you at, this point.

Are you aware of any posed desigr. modifications that either are
be}ngo thought about or could be proposed to make this vehicle
safer?

Ms. Fise. ’'m not aware of any. I know this issue has been stud-
ied for the last 2 years. If you look at the statute that CPSC is op-
erating urder, in crder to ban a product, they must find in addition
to there being an unreasonable risk of injury, that their standards
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adequately address the risks. If a proposal to ban ATV’s has been
published 2 years ago, it is very likely that industry may have been
able to come up with a standard, a way of dealing with this. ’'m
not a technical expert. It just brings to mind tl at without these
things being published, there has been no pressure on industry to
come forward.

Mr. Frorio. This is not agparently the worst situation. As I said
earlier in the hearing, we are going to b looking into the whole
question of bu‘ane dispossole iighters. We are talking zbout 700
pople being killed in the last 5 years with ATV’s. The Chairman
of the Commission has represented to me that 200 people a year
die as a result of butane lighters. That is certainly something that
is equally as pressing.

The problem is how is the system dealing with some of these
problems. My undevstanding is that your organization has been
doing a review of the overall operations of the Commission. Are
you at liberty to share with us any of your major observations?

. Fise. I am not at this time. We are working on that report.
We will be testifying before the Senate tomorrow, at which time we
will release a comprehensive report on the Commission, and we
will be sending that docuraent over to you as soon as possible, per-
hups ss early as today, but certainly tomorrow morning.

Mr. Frorio. We will look forward to receiving it.

I am just troubled bv what I have heard today in this particular
area and, I susvect, in other areas as we delve more i. to the Com-
mission and all of those industries that are regulated by the Com-
mission. I am convinced that we are going to have to do some cre-
ative, innovative thinking as to how to induce the Agency to per-
form in a better vcay than it has beep. performing over the last
number of years.

I happen to believe, and perhaps not all in the industry agree,
but I happen to think it is in the industry’s interest that we do set
out some rules, set out some regulations, and therefore provide the
incertives for industry to respond, as contrasted with what I see
right now as incentives for any industry not to respond. There is no
down side, in some respects.

I guess my last ubservation would be the point you m~de about
the tort law, that, as you know, we have got some product liability
proposals that this committee ig seriousfv considering, and I am
trying to think of how this particular instance fits in to the propos-
als that we sve talking about. My recollection is that under one of
the proposals, if you comply with Federal standards, that you have
an absolute defense.

Let’s assume at some point we end up with the standard proposal
that the Commission has made on ATV’s. Even if that happens, I
am not overly convinced that that is particularly impressive, and
to go and effectively have scmeone come in and say we have com-
plied with everything the Government has required us to do by
way of training, optional recalls and therefore that should censti-
tute an absolute defense for a defendant in a suit tl,. t would be
initiated by someone who is injured or killed seems to me to be
highly inequitable.

that the relationship between all these subjects, I think, is ob-
vious, and we will be looking at this issue in the rontext of this
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committee’s jurisdiction over insurance, product liability and con-
sumer protection in general.

I want to express my uppreciation to the two of you for your par-
ticipation, and thark you very much for your testimony.

We are now pleused to hear from Mr. Alan Isley, president »f the
Specialty Vehicle Institute of America.

Mr. Isley, we welcome you to the committee. We appreciate your
patience for the course of the long day. We are prepared to accept
your testimony and put it into the record in its entirety.

Please feel free to proc~~1 as you see fit. We would ask that ;-
introduce vour colleague.

STATEMENT OF ALAN ISLEY, PRESIDENT, SPECIALTY VEHICLE
INSTITUTE OF AMERICA

Mr. Istey. Thank you. My rame is Alan Isley, the president, of
the Specialty Vehicle Institute of America. We are the nonprofit,
national s..iety organization which was formed in 1983 and repre-
sents the four major manufacturers of all-terrain vehicles.

Mr. Frorio. Exclusively, is that, or do you take into account
other types of vehicles as well?

Mr. IsLey. No. At the current time all of our programs are direct-
ed toward a'l-terrain vehicles. We do have the charter, however, to
deal with ovher vehicles as they would come from our members’ in-
terests.

Mr. Frorio. But your members are just the four companies that
make all-terrain vehicles?

Mr. Istey. Yes. These same companies make other products also.

Mr. Frorio. I see. I understand.

Mr. Istey. So we are not excluded from revresenting them in
other products, but currently all-terrain vehicles are the prime
focus of our activities.

I am accompanied by Mr. David Cische, our counsel.

Mr. Frorio. How old is your org: .zation?

Mr. IsLey. We were formed in Feoruary 1983, so approximately 4
years, a little over 4 years.

At the nutset I want to make our industcy’s position clear. ATV’s
are safe products when ridden properly, and the industry has an
aggressive and far-reaching program designed to promote the safe
use of these vehicles.

Since the industry began its safety programs, the use-adjusted ac-
cident rates for ATV’s has declined by 11 percent in 1985, and an
additional 13 percent in 1986, and the rate is apparently -ontinu-
ing to decline.

For 17 years, ATV’s have provided recreation and utilities to mil-
lions of Americans nationwide. ATV’s serve our Nation’s farmers,
Government and law enforcement agencies, and various commer-
cial companies. Vehicles provide transportation to mi.lions of fish-
ermen, hunters and campers. In fact, CPSC surveys show that 52
percent of households owning ATV’s use them for nonrecreational
purposes.

During the early 1980s as ATV’s became popular, there was an
increase in ATV-related accidents. This trend of increased acci-
dents accompanying a rapid rise in sales is typical of recreation
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products generally. The ATV industry formed the SVIA in 1983,
well before the CPSC became involved with ATV ’s, to promote the
safe use of these products.

As I will discuss ip . cater detail iater, the SVIA is pursuing an
extensive safety effiort, part of which is aimed at educating ATV
riders to avoid seve: =.) practices which contribuie to the majority of
ATV-related accidents: specifically, riding recklessly, carrying pas-
sengers on vehicles which are intended for one rider only, riding
under the influence of alcohol, riding on paved roads, and riding
without helmets.

Unfortunately, children have accounted for nearly half of the in-
juries. However, CPSC studies verify that 96 percent of the acci-
dents involving children under 12 occur when children are carried
as passengers or when they ride on larger vehicles not recommend-
ed for their use. It is indeed puzzling that CPSC, over Commission-
er Dawson’s objections, has asked for a discontinuance of sales of
the very child-sized ATV’s when the CPSC staff has recognized
there have been very few injuries on that child-sized model.

Most accidents could be avoided if youngsters are properly super-
vised, outfitted with safety equipment, do not ride double, and ride
only on a model suitable for young riders.

The industry has been actively pursuing the voluntary standards
which began in April 1985 with a joint meeting involving the SVIA
and the CPSC statf. The particular voluntary standards process
preferred by the CPSC is a time-consuming one. While it has not
moved as quickly as we hoped—and I am pleased to say that de-
spite the delay caused by the complexities of the process, which re-
quires the consensus of over 40 nonmanufacturers who must be
consulted, we have almost com)leted the phase 1 standard on con-
trols, equipment labeling and are continuing to work on phase 2,
performance standards.

We felt, however, that while working dilgently under this proce-
dure, it was important for the industry not to stand b passively.
Instead, the industry has voluntarily adopted some of the initjal
draft standacds, including consumer labeling and standardization
of contcols. A draft phase 2 performance standard was rircu. ated
1ast November. Only s‘ter that draft was circulated did the Com-
mission formally authorize its siaff to participate fullv in the
standards development process.

With these develonments and the rogress made at the last vol-
untary standards meeting of April Zf, we are hopeful that phase £
stand.wds can be agreed upon expeditiously.

Although the Cormission made voluntary standards its initial
priority, we informed it “hat in our view, a wide variety of educa-
tion and information programs, along with comprehensive State
ATV laws. would have a greater impact on reducing injuries.

Our safety program includes nationwide public awareness and
advertising campaigns, a toll rree 800 safety hotline. information
about safety in every owner’s manual and in all SVIA and individ-
ual company publications, safety-oriented hangtags on every ATV,
and safety videotapes in every dealership.

More tlYAan 1,000 ATV instructors are qualified to teach a 1-day
hands-on course or present 50-minute or a 2-hour ATV safety semi-
nar. Unf_rtunately, we have not had the enrollment in our 4%- to

Q < .
~ 2
ERIC 1&5

IToxt Provided by ERI




182

6-hour hands-on training courses that we expected due to the lack
of rider interest. Therefore, in addiion to continuing our efforts for
hands-on training, we have stepped up our other ecucation pro-
grams in hor s of reaching as many riders and potential riders as
possible.

We also firmly believe that State sufety certification legislation
is the most promising long-term solution. Our industry has drafted
model ATV legislation for Stste use and is actively pressing for its
enactment. Qur model legislation requires proficiency certification
for ATV riders and supervision of children. It requires helmets,
prohibits riding on roads, carrying passengers or using alcuhol
while riding. Eleven States have passed ATV legislati~n, and bills
have been introduced this year in 2¢ more States.

No vehicle is risk-free, but a rider following the recommended
safety procedures does not face an unreasonable risk of injury on
an ATV. When ATV’s are driven properly by operators with appro-
priate instruction or experience, they are not difficult to control
and can safely a1d effectively cope with the wide range of environ-
mental considerations that users confront.

When one looks objectively at \he CPSC’s data, the injuries the
Commission cites do not demonstrate any desicn defect in the vehi-
cles. To provide gr 1 mobility over a wide variety of terrains,
ATV’s require optimum combination of stability and maneuverabil-
ity. Although both of these factors are closely related to safe.y con-
siderations, the CPSC examined only stability and incorrectly ig-
nored its relationship to maneuverability.

The ~omplex issue of vehicle performance requires consideration
of the movement of riders on their vel.icles and the movement of
the vehicles ove, varying types of terrain. The CPSC's fa‘lure to ex-
amine systematically these fac.ors makes it clear that its investiga-
tion can provide no basis for decermining that there is any ¢ xect
in the design of the ATV.

We believe that quality safety programs combined with State
regulation can reduce injuries significantly. As I mentioned in my
opening remarks, since the industry began its safety program, ihe
ATV use-adjusted accident rate has declined by 11 percent in 1985
and by an additional 13 perrent in 1986, and the rate is continuing
to decline.

The industry is committed to continuing its safety programs to
reduce the level cf ATV-related injuries even further. Given these
efforts and resu'ts, the industry respectfully submits that drastic
action to limit the availability of all-terrain vehi:les would be nei-
ther appropriate nor justified by the facts.

We believe that the public should be allowed to use and enjoy an
innovative product. At the same time, we ..ill continue our efforts
to assure that riders are properly trained and superv'-ed and func-
tion as knowledgeable, responsible and safe participants in ATV
riding. Our programs have proven successful and we plan to contin-
ue and to accelerate our campai  to reduce further the rate of in-
juries associated with ATV’s.

We are also willing to reinforce our commitinent to work with
the CPSC to achieve a common goal of reducing ATV injuries
through responsitle actions and effective programs.
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I would be happy to address any additional questions the subcom-
mittee may have. I should note, however, that although I will ad-
dress ail of your questions to the best of my ability, I am not a
lawyer, an engineer or a statistician. 1 may be unable to answer
detailed questions in those areas, but I can assure you that the in-
dustry stands willing to provide more detailed written responses
for the record.

Mr. Frorio. We have a vote at this point. We are going to take a
recess for possibly 10 minutes, at which time we wil: reconvene for
purposes of questioning.

Mr. IsLev. Thank you.

Mr. Frorro. The committee stands in recess.

[Brief recess.]

Mr. FLor10. While we are waiting for Mr. Eckart’s return, let me
ask a few questions.

The statement you made that there were 40 people who had to
be inv  red in any sort of a voluntary proposal, who are those? Are
they s pliers or subcontractors?

Mr. IsLEY. The process which I understand by statute has to be
followed by CPSC is on2 of a public standards making, and in this
they suggested strongly {hat we use the American Natior..] Stand-
ards Institute. In that process, the ANSI board or staff publishes
the notation that we who are the sponsor have a standards-making
process going, and they invite any interested party, whLo can be an-
other association, like the Society of Automotive Engineers, it can
be a plaintiff bav, it can be another Government agency or it can
be a private citizen.

Mr. FLorio. So it is sort of a peer review system?

Mr. IsLEY. Exactly.

Mr. FLorio. That is reviewing the proposals that you, the indus-
try, have formulated?

Mr. Istey. W+ make the first draft. However, it is a consensus
standard. We have the responsibility of answering to the approval
of the ANSI review board any criticism or suggestions that are
given to our draft standards.

Mr. Fror1o. You were ta'king about the phase 2 proposals in the
context in which you made referencs to the 40?

Mr. Istey. No, this was both phase 1 and phase 2. When we
began phase 1, first of all, we sroke it into two phases because we
cciald recognize at the outset hat we were breaking totally new
ground in making standards for dynamic stability or performance
standards.on a moving vehicle.

Mr. FLor1o. That is phase 2, though.

Mr. IsLEv. That is phase 2. That is why we created phase 2, so
that we would not delay some of the initial standards that we could
acconplish in a fast period of time.

Mr. Frorio. Phase 1 has been completed as far us you are con-
cerned?

Mr. IsLEy. Phase 1 is now in its third and, we hope, final review
by this peer review, and the industry has not waited for this review
to be completed and the standard to be adopted. The industry has
voluntarily complied along the way with the labeling, with the con-
trol standardization, with the warnings that are contained in this
even though the process is going on.

Q .
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Mr. FLorio. In the context of phase 1, which, as you say, is going
on, is the industry prepared co accept the responsibility to provide
training for purchasers and riders?

Mr. IsLey. We do not feel that a vehicle standard is the appropri-
ate device for either imposing or enforcing an education require-
ment. This we have addressed through our State model laws. In all
other areas it is a government entity such as a State that licenses
the uses of a vehicle.

Mr. Frorio. The model laws have not been unifermly adopted,
and so effectively what you are saying is you are going to leave it
to the discretion of the retailer as to whether or not to take——

Mr. IsLey. No. The retailer, we do not believe, is involved as an
enforcement authority. They do not have arrest power. They do not
have the power to fine.

Mr. Frorro. We are not talking abcut arrest power; we are talk-
ing abont training assistance, whether it is going to be mandatory,
as the Consumer Product Safety Commission appearc to want to re-
quire, or whether it is going to be something that is going to be left
to the discretion *n the chain of commerce, whether it be the dis-
tributor or whether it be the manufacturer.

Mr. IsLey. As was pointed out earlier, there is no format to
follow here where any other retail source or manufacturing source
has ever had to deliver mandatory training. We have taken the ap-
proach that we will encourage States to become involved, that we
wili work with the States in training instructors, we will work with
the States in giving them technical information.

Mr. FLor:0. I understand where you are going, but obviously we
are not communicating because the whole 1ationale for assuming
voluntary standards being adequate as contrusted with the Con-
sumer :’roducts Safety Commission’s authority to impose randato-
ry standards was that we presume that the industry—not the in-
dustrv suggesting it to the States, but the industry would provide
st_.1dards that they would ali comply with.

Now, part of the industry standards in the minds of some is in-
dustry standards towards the end of having some minimum degree
of uniformity for training. Now, you are telling me you agree witl.
me to this point. My next point is that is the industry, in the con-
text of industry standards, prepared to commit to tiaining to be
provided by industry to those purchasers or users that ar~ desig-
nated as requiring training?

Mr. IsLev. We feel we can provide uniform training both in a
hands-on videotape or written form. We do not feel that '.ve have
the authority or our retailer dealers have the authority to make
that mandatory upon all of the users of the vehicle.

Mr. Frorro. But it would be, under that concept that you are
talking about, « mandatorily provided service to purchasers of that.
Obviously, you could not force purchasers to take advantage of
that, but it would be there available. I think thai is an important
cominitment.

Mr. IsLey. That is right.

That is a commitment that we have not only made, we have
1,000 instructors available to teach the hands on training. Our lim-
itation there seems to be one of insurance. There are currently 15
States that we cannot receive insurabilitv for these courses.

‘ 1&2

IToxt Provided by ERI




185

Mr. FLorio. That’s an interesting point. I'd be interested and I
am going to submit to you in writing, to your Association, some re-
quests for information that I trust you will feel no inhibitions
about providing to us.

Mr. IstEy. Right.

Mr. Frorio. In terms of the in. _.nce experience, in terms of
claims, some of the things we have seen, have got o have resulted
in fairly substantial awards and it seems to me just in terms of
cost/benefit analysis, the dollars that would be provided in training
to the degree that they reduced, and one would assume they would
reduce the potuntial for injury which has got to result in reduc-
tions of irsurance costs, to say nothing of judiciai costs, and I
would think that the industry would be sort of clamoring to come
fc})]rward with free provision of training capability for poteatial pur-
chasers.

Mr. IsLEY. The capability is there. Qur problem is we cannot ap-
parently motivate every ATV rider to take a day out of their life
and submit themselves to the training that is already available.

Mr. FLorio. How about every ATV distributor? Have they been
sufficiently motivated to know that it is a requirement ;f it is
sought by the purchaser to provide training?

Mr. IsLey. Ves. We have not limited our training to only being
available to dealerships. I believe you have a witness that is going
to testify on the neit panel that can describe from the dealer’s
point of view. We have to define a retail desaler from o distributor
who in our terminology is our member company, in essence, the
manufacturer, importer, distributor is one entity. The retail dealer
is an independent businessman who buys at wholesale from our
distributors and sells at retail to the ultimate user.

We have a great many of our programs dedicated to this retail
cemmunity so that they do have video tapes, they do have printed
literature and they do have access to the 1,000 trained instructors
who we have trained.

Mr. FLorio. These are franchise agreements for the most part;
aren’t they?

Mr. IsLEy. Yes.

Mr. Fror10. Obviously it is not beyond the scope of franchise law
to impose conditions on the lease or purchase of the franchise. The
manufacturers certainly could make ** a condition of the issuance
o{x:;he franchise, that you have sorie of the things we hate talked
about.

Mr. IsLey Congressman, I don’t want to over emphasize this as
being an insurmountable hurdle, but over the past 10 to 15 years,
the States have all adopted a great quantity of statutes that pro-
tects the individual franchisee against arbitrar+ imposition, the
franchisee cannot be imposed upon by the franchiser. It’s the fran-
rhise law.

Mr. FLorI0. You have really gotten into the wrong area. I have
worked in this and was the sponsor of some State legislation. For
the most part, those franchise protection acts are not primarily mo-
tivated by concern about imposing new conditions, they are for the
most part about revoking franchises arbitrarily. I don’t know
anyone that would make the case that imposing safety, training re-
quireinents would be an arbitrary exercise of power by the issuer
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of the franchise. I'm not sure that is a productive avenue to go
down.

Mr. Istey. That’s our understanding, but you are right, it is a
confusing area that I don’t want to over emphasize.

Mr. Frorio. I have other questions but let me yield to the gentle-
man from Utah.

Mr. NieLsoN. I have a number of questions and we may not have
time for all of them. You can answer them very briefly, yes or no
in most cases.

Are ATV’s in the industry’s opinion safe if used as intended?

1dr. IsLEY. Yes. I testified to that.

Mr. NieLson. What has the industry done with respect to warn-
ings and notice and education over the years? Can you give us a
quick run down on thut?

Mr. IsLey. Certainly. The industry began when we first became
aware of the large number of injuries that were accruing to these
products. We adopted voluntary advertising gu.delines. We adopted
voluntary age labe'ing. We have not standardized the warning
labels that appear on the vehicles and in the owner’s manuals. We
have standardized controls and displays on the all-terrain vehicles.
We have initiated a hands on training program through 1,000 in-
structors. We have provided every dealership with a safety training
video tape and a multitude of written safety messages.

Mr. NieLsoN. Does your industry support State licensing require-
ments, and if so, what are you doing to get them?

Mr. IsLey. We have 21 comprehensive State law that involves the
safety certification of the riders themselves, that requires supervi-
sion of all children under age 14, it requires the use of helmets, it
prohibits the use of alcohol, riding on roads and carrying passen-
gers.

Mr. NieLsoN. Have you suggested this to the National Confer-
ence of State Legislators?

Mr. IsLey. CPSC has provided a forum: of State sufety delegates
which is working with our Association to adopt our model law. We
have had our model law for 2 years and we have actually had it
introduced and adopted in some States already. This coalition of
State safety delegates is working with us to rnake it uniform
among all States,

Mr. NieLson. It was asserted earlier that ATV related injuries
are much worse than comparable recreationa! vehicles. Do you
agree with that?

Mr. IsLey. Our industry has not represented the snow mobile or
the dirt bike interest here, and I would rely upon the information
that was submitted to the record by Congressman Craig o by the
CPSC staff in that area.

Mr. NiELsoN. I had a letter from the Department of Interior
wiicl  sked be included in the record earlier, Tom Leonard, Gov-
ernme... Relations, Suzuki Motor Company, Limited, and that
letter indicates what has been done by the BLM and other agencies
using your vehicles. It praises you considerably and it indicates
how valuable it is to agencies who have to deal with land problems.
| Do oyou have anything you would like to add to wht is in this
etter?
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Mr. IsLEY. There was an informal survey done among ATV deal-
ers aboui 1 year ago that revealed some 200 Government Agencies,
Federal, State and local, that use ATV’s in the course of their law
enforcement or search and rescue or beach patrol, border patrol ac-
tivities. We do feel there are thousands and thousands of machines
in use by the Federal and State GAvernments themselves. '

Mr. NieLsoN. What is the safe’. record of child sized ATV’s?

Mr. Istey. To my knowledge, the 50 and 60 cc child sized ma-
chines have only generated 2 or 3 or 4 injuries in the CPSC records
over the 1Y years that they studied injuries.

Mr. Nieison. I take it you disagree with a ban on that type?

Mr. IsLEY. I think a ban could we:l lead to more children being
carried as passengers or being allowed to ride the adult sized
ATV’s and therefore, I do not agree with removing the small child
sized ATV’s from availability.

Mr. NIeLsoN. One final question. Does the industry take any ex-
ception to the findings of the Task Force report, and if 80, what are
the exceptions?

Mr. IsLey. The Task Force report itself had a general condition
attached to it, which said that the findings of the Task Force are
not necessarily supported by the findings of their study and that
additional research may be necessary to support some of the find-
inﬁ of the Task Force.

r. NIELsoN. Would you submit a complete analysis of their
Task Force report and your response for the record?

Mr. IsLEy. I certainhy will.

Mr. Niewson. How difficult is it really to operate an ATV safely?
We have an expert member of this committee who has already
ridden them and one could presume if he could do it, others can as
well. How difficult really is it, with all due respect?

Mr. Isiey. I may have to defer to Mr. Eckart in experience be-
cause I may not have the experience he does. I have ridden them
myself. Our instructors train a great number of people on them
every year. The riding of an ATV is unique but not necessarily dif-
ficult. In fact, maybe not even that unique. I have a sketch made
up_here comparing it to two other similar activities in terms of
body position and riding technique.

As we have jllustrated here, for anyone who has skied down hill,
you lean dyour body inside toward the turn and put your weight on
the outside leg. For anyone who has gone around the corner on a
roller skate, ﬁu lean toward the inside and put your weight on the
outside leg. That's exactly the same maneuverabi. .- positioning
yonndo on an ATV.

Mr. NietsoN. In your opinion, the average person could learn
how to drive it safely?

Mr. IsLEY. I Lelieve so; yes, sir.

Mr. NIELSON. There are some of us who could make mistakes no
matter how easg; it is.

Mr. IsLey. Mr. Nielson, I *ould offer to come to your State and
ltgctl you try it for yourself. I believe you could be an’excellent ATV
rider.

Mr. NieLson. As the only skier to hit the only tree on a hill.

[Laughter.]

Mr. IsLEY. I withdraw my offer.

Q
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Mr. NieLson. Thank you, Mr. Chairman.

Mr. FLorio. Let me just ask one or two last questions. Is it my
understanding that you in your comments a few minutes ago as
well as industry’s standard proposal, it does not in any way advo-
cﬁs limitations on marketing to children as low in age as 6 years
old?

Mr. IsLev. We do recommend limitations. We have these labeled
on the vehicles themselves. We believe the 6- to 12-year-old rider
should be limited to onl;' the smallest 50 and 60 cc sized machine.

Mr. FLorIo0. 6-year-old’

Mr. IsLey. The literature on child development, and we can look
at either CPSC data or data developed by independent experts that
we have consulted, show that beginning at aggut age 6, children
progressively develop the skills necessary for operating motor vehi-
cles. One point of view is that until age 12, typically, and the word
“typically,” these skills are not all present. In some children, they
are.

Our position is that on the smallest vehicle only, where there is
not a great degree of injury, that this should be a decision left to
the parents of that child, given the guidance that we ourselves give
them in our literature.

Mr. FLorio. What i< the maximum speed?

Mr. IsLey. These vehicles are delivered from the factory, pre-set
to an 8mile-an-hour “aximum speed. They do have an adjustable
speed limiter that wi'' allow the parent using tools to increase this
gragually at the child's development io approximately 12.5 miles
an hour.

Mr. Frorio. Let me ask a question with regard to the process
that is currently being pursued by the Commission and their rec-
omme adations or their requesting the Justice Department’s inter-
vention.

What coinmunications have you, the industry, had with the Jus-
tice Department? Have you been having meetings? It was testified
to by the Commission that they were aware of meetings but did not
take part in meetings.

Mr. IsLeEy. You may have to separate, I think, our association of
manufacturers from the manufacturers themselves. Our Associa-
tion has not been named either by the CPSC or by the Justice De-
partment as a participant in that process so we have not participat-
ed in any meetings or received 2ny correspondence about it.

Mr. FLorio. Have you submitted any documentation on behalf of
the industry?

Mr. IsLey. No; we have not. I mean SVIA, the trade association.

Mr. FLorio. Are you aware of meetings that have taken place?

Mr. IsLzy. I'm only personally aware of one meeting at which
one Justice Department person was in attendance, and that was a
meeting of the voluntary standards committee, which is open to
the public, by the way, on April 21 in Costa Mesa, CA, an individ-
ual 1dentifying himself as a Department of Justice employee sat in
on the meeting, said he was there to observe and did not partici-
pate in the meeting.

Mr. Fuorio. Were you a participant?

Mr. IsLey. Yes. It’s the SVIA committee that meets regularly on
voluntary standerds.

. ¢ 7
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Mr. Frorio. We are going to formulate some requests for infor-
mation in written form and we will submit them to you. We would
appreciate your compliance with our request.

Mr. IsLEy. Certainly.

M-, NieLsoN. Will the gentleman yield?

Mr. Frorio. Certainly.

Mr. NieLsoN. The process that the CPSC recommended is very
long and drawn out; ien’t it? )

Mr. IsLey. Yes. We have had over 76 meetings and mailings to
achieve consensus among the over 40 people that are irvolved in
this process.

Mr. NieLsoN. Is part of the reason why they accuse you of drag-
ging your feet because they imposed upon you a process that is im-
possible?

Mr. Istey. I think it is unjust to characterize our participation as
dragging our feet. We proceeded as expeditiously as possible under
the system set out for public participation.

Mr. Frorio. My recollection of the criticism was not so much
dragging feet as the product, and I thinl- they used the words
“wholly inadequate.” I think they are talking about the substance,
that is the Consumer Product Safety Commission is talking about
the substance of what it is that is being advocated as being inad-
equate.

Mr. Istey. That’s possible. However, the industry has not waited
in Phase I to deal with controls, displays, labeling, and warnings.
We have not waited for the process to see itself through. We have
adopted the substance of Phase I standards.

Mr. Frorio. You appreciate the significance of the difference be-
tween your going ahead voluntarily and deing things that you may
regard as adequate and the significance of a voluntary standard
being formulated and agreed to and accepted in lieu of mandatory
requirements? In a sense, the industry 1s legitimately seeking to
take advantage of the provisions that are in the law, saying other
things being equal, voluntary standards if approved by the Agency
will satisfy the requirement for safety under the law.

It's noi a matter of your just saying we are voluntarily doing
something out here that we think is good. There is a fairly stand-
ardized process that allows the industry to take advantage of the
voluntary standard as opposed to a process that would result in a
mandatory standard being imposed by the Government.

Mr. IsLEy. I agree. Congressman, we are doing both. We have vol-
untarily adopted the standards as we proposed them so that we
wouldn’t be—what was the word—in gridlock. We are doing some-
thing about it while we are still participating in the formal volun-
tary standards process and we will abide by that when the process
is complete.

Mr. Frorio. Progress that is being made by the industry in Phase
I1, on the Phase II aspect of the voluntary standards, are there spe-
cific proposals, design modifications that are being contemplated
that can address people’s concern about the inherent instability of
some of these machines?

Mr. IsLey. We began early in 1985 looking at the dynamic stabili-
ty as well as turning, stopping and other specific tests. There is not
an existing body of dynamic stability testing. We have to start ev-
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erything from designing the surface that you run on to the test
rider's weight or even if there should be a test rider. We have
begun by employing the best experts we could find to consult with
us and propose testing proceduras. That proceeded all during last
year. Based upon their recommendations, we sent out a first draft
of the Phase II standards to the entire peer group review in No-
vember.

At that time, the Commission authorized their staff to take a dif-
{Shrgl: ﬁpproach, to participate in the standards making process for

Mr. Frorro. For the Commission to participate?

Mr. Istev. That’s correct. At the April 21 meeting, we reached
agreement with that Commission to form an engineering working
group so that process could proceed a lot faster than Phase I In
Phase I, their participatirn was to mobitor and to criticize only,
but not to give us things to work with, not to participate in the
standard’s making itself. That took a long time. There were many
delays in Phase I. I think we can benefit from that and speed
Phase I up as quickly as possible.

Mr. Frorio. The gentleman from Ohio.

Mr. EckarT. What would you characterize as the adult sized?

Mr. IsLey: Right now, the 50 and 60 cc sized machir.es are recom-
merided for 6 to 12. There is a 70 and 80 size, youth model, or kids
under 14—I'm sorry 12 and older and then adult size would begin
at 90 cc and above.

Mr. Ecrarr. It would be 90 plus. I guess we can get up to well
over 250?

Mr. Isiey. There are some work vehicles ar.d so forth now that
go up to 499 cc.

Mr. Eckarrt. You wouldn’t race one of those.

One of the concerns I had is that Mr. Florio’s staff and my staff
went to a local ATV dealer to inquire about purchasing one of
these for an 1l-year-old. They were directed to look at the 125 cc
model and up. Clearly, based on what your representation would
be, that would be a lot bigger than anything you would recommend
for an 1l-year-old.

How do you deal with marketing practices such as this?

Mr. Istey. Our manufacturers are strongly committed to commu-
nicating the importance of this to their dealerships and as is be-
coming evident, past the dealerships themselves directly to the
salesmen on the floor. Whenever there is an incidence of inappro-
priate sales behavior on the part of the salesman, we have to get
tha dealer on a remedial action of some kind.

This is a priority concern of ours a¢ this time.

Mr. Ecrart. Now our two staff people were told—and I'm going
to quote the salesman directly—that if their son practiced regular-
1y, he would, even at age 11, soon outgrow the 125 cc. engine quick-
ly, and that they could accommodate him with a larger engine.

Mr. IsLev. We do not support that point of view. I cannot support
a salesman that would say that to a customer. It’s not the indus-
try’s recommendation, nor do I believe it to be that dealership’s
recommendation.
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Mr. Eckart. So tell me, how are you trying to protect unsuspect-
ing consumers from these types of marketing practices? How are
you dealing with this specific problem?

Mr. IsLey. By putting labels on the machine, by putting hand-
tags on the handlebars of the machines, by putting this informa-
tion into every owner’s manual, by putting videotapes at every
dealership, by offering 800-number, toll-free service direct to the
consumer, and most of all I think by bringing pressure on all deal-
ers and all salesmen to sell responsibly.

Mr. Eckart. OK. So you see, obviously, the conflict that it places
on a parent who has never ridden one of these things, they see a
little red, yellow, whatever the tags are hanging there, and the
salesman responds, “Oh, no. That’s not relevant. What you’re read-
ing is not relevant. This is not too big for your son, and, in fact, he
could outgrow this very quickly.” ‘

Mr. IsLey. We cannot condone that kind of sales attitude on the
part of salesmen, and we will redouble our efforts to make sure
that that does not continue.

Mr. Ecrarrt. I thank the Chairman.

Mr. Frorio. Just lastly, what happened to the Honda dealer that
was made reference to on the “60 Minutes” program; do you know?

Mr. Istky. There were several programs. What Honda dealer?

Mr. Frorio. This is the “60 Minutes” instance where the fran-
chise dealer went out there and cleariy made misrepresentations.
You were asked the question then, “What do you know as to what
happened?” You didn’t have an answer, whatever it was, 1 month
ago or 2 weeks ago. I assume that you've had intellectual curiosity
enough to go find cut.

Mr. IsLey. Oh. Immediately—as a matter of fact, when I finished
my interview with Mr. Bradley, I found out who the Honda dealer
in Yuma was. I talked to him. His name is Louis Hearth. That
salesman was acting without the permission or direction of the
dezlership that employed him. He has since been dismissed. In fact,
he was dismissed from his sales job well before the “60 Minutes”
show even was broadcast.

Also I should mention, in that instance, that salesman was not
the last point of contact that that customer would have had in
buying an ATV from Yuma Honda. That buyer would have had to
go to a sales manager and, in fact, would have had to sign the de-
livery receipt for the vehicle that straightened out any misinforma-
tion that was given to him about the appropriate size of the ma-
chine, the safety information, and so forth. There is a two-level
sales process, the salesman on the floor and the sales manager.

Mr. Frorio. The sales manager just gives somecne something to
sign to consummate the deal.

Mr. IsLey. Not necessarily. And actually I would prefer that you
ask this perhaps of one of the dealer representatives here, what
their precise process is. But I was assured by Louis Hearth that
that was totally inappropriate, what happened on television. He
does not employ that person anymore, nor does he condone that
type of sales activity.

Mr. Frorio. Thank you very much. We appreciate your participa-
tion.
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Our last panel is made up ¢f Mr. Roy Janson, president of the
American All-Terrain Vehicle Association, and Mr. Steve Sanders,
of Sanders Honda, Springfield, TN.

I am informed that we have to vacate the room by about 2 p.m.,
which would still provide us with opportunity to hear from our wit-
nesses and present questions, but we would appreciate if our wit-
nesses would proceed in a summary fashion. Their statements, in
their entirety, will be put into the record.

Thank you very much. And, Mr. Janson, we’d be happy to hear
from you.

STATEMENTS OF ROY JANSON, PRESIDENT, AMERICAN ALL-TER-
RAIN VEHICLE ASSOCIATION; AND STEVE SANDERS, SANDERS
HONDA, SPRINGFIELD, TN.

Mr. JansoN. Well, thank you for the gpportunity to speak, and I
wil! try to summarize as best I can.

My name is Roy Janson. I represent the American All-Terrain
Vehicle Association. This Association of which I am president is
the largest user organization of ATV owners in the country. It is a
subsidiary of the American Motorcyclists Association. We represent
some 14,000 members who eajoy ATV recreation for a variety of
purposes. They are involved in competition. They use them for rec-
reational purposes, access to public lands, hunting, fishing. They
use them on the farms.

Mr. Frorio. These are users?

Mr. JansoN. Yes. We are a user organization. We are funded
through membership fees, and we are a subsidiary of a larger orga-
nizaticn, the 140,000-member American Motorcyclists Association.

When our Association was created as a subsidiary of the AMA in
1983, it was done so specifically to sanction ATV competition
events and to work to promote responsible use and to develop rec-
reational opportunities for ATV riders throughout the country.
Since 1983, we have sanctioned more than 3,500 ATV competition
events in all parts of the country. These events have attracted
more than 84,000 participants in all types of competition. Some of
these are speed contests, actual races; some are cross-country type
events. Some are very casual, trail ride type events. Some are field
meets.

During this period, we have experienced out of this 84,000 par-
ticipants 123 injuries that required hospital treatment and no fa-
talities. Our records indicate one injury per 690 competitive uses,
and we document our injury statistics through our referee reports,
which are required to comply with our i..surance requirements.

These figures of injuries suggest a much lower rate than t' ¢
identified by CPSC, and in our view, clearly indicate that ATV’s,
even when used in speed contests by sportsmen competitors, do not
present unreasonable risks. And this is an important concept, be-
cause these are individuals who are using these products to the
limits and clearly demonstrate that this product is not defective,
and that’s a point that needs to be made here, because we’re talk-
ing about recalls and a variety of activities that imply that there’s
something wrong with this vehicle.
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We don’t hear anyone up here yelling that the handlebars fall
off or the wheels come off or whatever. We would make the point
that what we have heard here, that there is simply no mechanical
fix for a social problem.

It should be emphasized, however, that our experience is derived
from an activity that is governed by a rule book, and we require
safety equipment for all of our participants. Qur Association
strongly endorses an increase in programs designed to promote
user education and awareness, and, in fact, many of our members
are certified as instructors in the SVIA’s national program.

ATV use, along with other forms of motorized racreatior., wheth-
er it be snowmobiling or off-road motorcycling, requires an under-
stancing of the responsibilities associated with it, and that's very
simple. When these responsibilities are ignored, it is obvious that
with any type of motorized vehicle, injuries can occur. While the
failure to wear appropriate safety equipment is not a cause of acci-
dents, it surely can help to reduce the severity of injuries that are
associated with motorized recreaticn, and it needs to be pointed
out—motorized recreation, whatever type it is, is a risk recreation.

It is our position that individuals who purchase ATV’s, as well as
snowmobiles and off-road motorcycles, recognize the dangers associ-
ated with this activity, and that problems result primarily from
how vehicles are used rather than from vehicle design. These vehi-
cles are not toys, and they are not sold in toy stores. When a
parent goes to purchase one of these vehicles for their child, they
do so at a franchised motor vehicle dealer.

This position we have identified is supported by information col-
lected from CPSC which clearly identifies an unfortunate pattern
of misuse by operators who have been injured while using these ve-
hicles. CPSC has reported that more than half of injured riders
wore no safety equipment whatsoever, that 90 percent of injured
riders failed to wear the prescribed safety equipment. They have
also reported that a third of all fatalities are alcohol-related, and
that in the case of young operators, there is a clearly identified
problem related to inadequate supervision marked by an unfortu-
nate pattern of young riders being injured while riding with pas-
sengers and on roads.

We heard testimony this morning about circumstances that re-
sulted from a child being allowed to operate an ATV without su-
pervision.

What is most disturbing is that all of these practices—riding on
roads, riding double—are all activities that are addressed in the
owner’s manuals and on labels attached to the vehicles themselves.

The American ATV Association shares the concern of the sub-
committee regarding the number of injuries that are associated;
however, we feel that our experience in coordinating ATV events
and recreational programs clearly demonstrates that when these
vehicles are used as intended, that they present no unreasonable
risk to the operat.-r.

In December, the CPSC outlined a proposal to restrict ATV use
to adult operators only, which is a policy that our Association op-
poses. It must be recognized the the diversity in ATV models is in-
tended to allow adults of all sizes, as well as young operators, to
choose a vehicle that suits their snecific needs. Limitation of ATV’s

195




19¢

to a single size would prevent this option and, in fact, could lead to
an increased number of injuries.

We base our opposition to a ban on youth model ATV’s on infor-
mation provided by the CPSC, which reported that these riders on
youth model vehicles were not demonstrated to be a high-risk
group. What the agency confirmed and what you have heard today
is that the problem in large numbers are youth riders using fuli-
size ATV’s. A ban on models for young riders is unwarranted and
removes the opportunity for adults to choose appropriate vehicles
for their children.

As mentioned, our Association shares the concern of this subcom-
mittee and CPSC concerning these injuries. We strongly support ef-
forts to increase the awareness of ATV owners as to the responsi-
bilities associated with motorized recreation througi the distribu-
tion of readily available, easy to undz.stand information materials.
We support the development of education programs to be made
available to purchasers who desire additional education, and we
support the development of appropriate ATV design standards
which can be shown to reduce ATV injuries, providing that those
voluntary standards do nct negate the ATV performance character-
istics that our members find most attractive.

In conclusion, let me mention that the positions that I have just
stated go far beyond just our membership and represent the posi-
tions of the 98 percent of users who do not get injured by using
their ATV’s. There are a number of groups who will not have the
opportunity to address this subject and will not have the opportuni-
ty to provide additional testimony, yet who represent ATV enthusi-
asts from all parts of the country, who share our concern regarding
the possible CPSC and Justice Department initiatives that may
impact their opportunity to enjoy ATV recreation.

We urge you not ‘o forget us.

[The prepared statement of Mr. Janson follows:)

TESTIMONY OF THE AMERICAN ALL-TERRAIN VEHICLE ASSOCIATION

I am here to represent the American All-Terrain Vehicle Association. This asso-
ciation, of which I serve as president, is the largest organization of ATV users in the
United States. .

As a subsidiary of the American Motorcyclist Association, we represent more than
14,000 members who enjoy ATV recreation. Our members are involved in ATV com-
petition and use ATV's for other recreational purposes, including access for hunting
and fishing.

As you are aware, ATV's are not inexpensive! This cost of an ATV does not differ
greatly from that of an off-road motorcycle or a snowmobile. The purpose of an ATV
is not a casual transaction! When an adult purchases 2 new ATV, they do so from a
frachised dealer, ATV's are not sold in toy stores!

ATV’s are motorized recreational vehicles whose use requires certain responsibil-
ities. In the case of ATV’s designed exclusively for children, they require the super-
vision of an adult. And it must be recognized that this responsibility for supervision
is absolute. Not some of the time, but, rather, all of the time.

The American ATV Association was established as a subsidiary of the 140,000
member American Motorcyclist Association, specifically to sanction ATV competi-
tion events and to work to promote responsible use and the development of recre-
ational opportunities for ATV riders. Since 1983 we have sanctioned more than
3,500 ATV competition events in all parts of the country. These events attracted
more than 84,000 entries of all types of competition. During this r :ried e have ex-
perienced 123 hospitalizing injuries and no fatalities. Qur records indicate one
Injury per 630 competitive uses. The figures suggest a much lower rate of injury
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than that identified by CPSC, and they clearly indicate that ATV’s, even when used
in speed contests by sportsmen competitors, do not present unreasonable risks.

It should be emphasized that our experience addresses supervised ATV use under
conditions governed by a rule book that requires the use of personal safety e-uip-
ment.

Many alternatives for addressing this issue have been discussed, including user
education and information, age 1estrictions, established product speed limits, and
cautionary labeling. The American ATV association has strongly endorsed an in-
crease in programs designed to promote user education and awareness.

ATV use, along with other forms of motorized recreation (snowmobiling and off-
road motorcycling), requires an understanding of the responsibilities associated with
that use. When these responsibilities are ignored it is obvious that, as with the use
of any type motorized vehicle, injuries can occur. And while the failure to wear ap-
propriate safety equipment may rarely be the cause of an accident resulting in
inju-y, the use of such equipment clearf'y can reduce injuries associated with motor-
707 recreation.

It is our position that individuals who purchase ATV’s, as well as snowmobiles
and off-road motorcycles, recognize the dangers associated with motorized recrea-
tion, and that problems result primanly from how a vehicle is used rather than
from its design. This position is supported by information collected from CPSC
which clearly identifies an unfortunate pattern of mis-use by operators of these ve-
hicles. CPSC has reported that more than half of all injured riders wore no safety
equipment at all, while as much as 90 percent of those injured failed to use all of
the recommended sufety apparal.

Furthermore, the CPSC has reported that more than a third of all injuries are
alcohol related, and that in the case of young operators there is a clearly identified
problem related to inadequate supervision marked by an unfortunate pattern of
youth riders being injured while riding with passengers or on roads and highways

What is most disturbing is that these are practices which are all addressed in the
vehicle’s owners manuals and on product labeling on the vehicles.

The American All-Terrain Vehicle Association shares the concern of the subcom-
mittee and CPSC regard’'ng the number of injuries that are associated with ATV
use. However, we feel that our experience in coordinating ATV events and re.re-
ational programs clearly demonstrates that when ATV's are used as intended, they
present no unreasonable risk to operators.

In December the CPSC outlined a proposal to restrict ATV use to adult operators
only, which is a policy our association npposes It must be recognized that the diver
sity in ATV models is intended to allow adults of all sizes a; well as young operators
to choose a vehicle that suits their needs The limitation of ATV’s to ¢ single size
would prevent this option, and in fact could lead to an in:reased number of injuries
We base our opposition to a ban on youth model ATV's on information provided by
the CPSC which reported that youth riders on youth mcdel ATV's were not demon-
strated to be a high risk g. up. What the Agency confirmed, however, was a finding
that the high risk group was instead young riders on full size or adult model ATV's
A ban for young riders 1s unwarranted and removes the opportunity for adults to
choose appropriate vehicles for their children.

It must be recognized that an ATV, as with any motorized vehicle, requires spe-
cialized skills that must be developed to allow for safe operation of that vehicle It
must also be recognized that while the necessary skill level required for competent
ATV use is no greater than that required for otﬁer forms of motorized recreational
vehicle use. The techniques related to ATV operation are specialized and specific to
all-terrain vehicles. As a means to promote opportunity for learning these skills our
association has expressed its support for a national training program, and in fact
many of our members are certified as ins_.'uctors for this effort.

As mentioned, the American ATV Association shares the concern of the CPSC
and Congress regardin% ATV-related injuries. We strongly support efforts to in-
crease the awareness of ATV owners as to the responsibilities associated with mo-
torized recreation through the distribution of readily available, easy-to-understand
informational materials We stronglv support the development of education pro-
grams to be made available to ATV purchasers who desire additional instiuctions
on safe ATV operation.

We support the development of appropriate vol:ntary ATV design standards
which can be shown to reduce ATV injuries, providing that those standards do not
negate the ATV performance characteristics, which purchasers find most attractive.

Mr. Fror10. Thank you very much.
Mr. Sanders.
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STATEMENT OF STEVE SANDERS

Mr. SanpERs. Thank you, Mr. Chairman.

First I'd Jike to thank you for allowing me the opportunity to tes-
tify here today. I only found out about this meeting last week, and
I certainly appreciate it.

I have been a Honda motorcycle and ATV dealer in Springfield,
TN, since April 1981. To date, our dealership has sold over 2,500
ATV’s. This figure represents approximately one ATV for every 16
people in our county. Our annual sales are approximately $1 6 mil-
lion per year, and we employ 10 people. At the present time, Sand-
ers Honda is in the top 3 percent by sales volume of all Honda
dealers in the country.

Recent media coverage has portrayed our dealer network as a
bunch of money-hungry, sell at all costs, uncaring people. This is
simply not true. We are privately owned, small businesses that are
integral parts of our individual communities. I have a college edu-
cation. I'm married; I have a 9-year-old son. I'm very active in civic
projects. m the vice president of our local fair board. Our cornpa-
ny donates time, money, and human resources to charity organiza-
tions, and we sponso: athletic prograrms for youth in our comriuni-
ties. We are not animals, as the news media and ex-Commissioner
Stewart Statler would portray us.

In the spring of 1985, Sanders Honda became active—very sctive
in ATV safety issues. ABC’s ““20/20"aired a very biased attack on
the ATV industry. That show, the misstatements and, in my cpin-
ion, the illegal actions at that time of Stewart Statler prom.ptsd me
to get very active in ATV safety. It also outraged me.

I immediately went to work. It became apparent that the CPSC
was to be a directing force to our industry. In June 1983, Sanders
Honda, in cooperation with the SVIA, became the first dealership
in the State of Tennessee to have four active ATV rider training
instructors. During that same year, I attended all of the CPSC
hearings except one and attended the house subcommittee hearing
here in Washington.

The unfortunate aspect of our training aspect is that it has not
worked for Springfield, TN. Parents will not take the time required
to train their children. To date, we have spent approximately
$3,500 on our training course. The 78 people that we trained cost
us approximately $45 per person. We promote this course; we offer
it free of charge during many of our sales promotions. We ran
newspaper ads, advertised on television, end promoted the course
in the store. With such a high cost per person, I had to take a long,
hard look at our training program to justify its existence.

In the fall of 1986, Sanders Honda's ATV safety program
changed direction. It w.s evident that hands-on training would not
work in our agricultural community. We decided not only to pro-
mote ATV safety in the store, but to get actively involved in ATV
safety seminars. We started going to the public schools to give 30-
to 45-minute audiovisual programs on ATV safety. We also partici-
pated in iocal health fairs, auto shows, outdoor shows, and boat
shows. This phase of our new program has been very successful.

In September 1986, Jesse Holman Jones Hospital and Sanders
Honda cosponsored the first public seminar on ATV safety in
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middle Tennessee. Qur panel consisted of three medical doctors, 8
represer-tative of SVIA, and myself. The seminar was very positive,
and the aititude wns good, and everyone that attended the meeting
left with new knov/ledge of ATV safety.

Our last safety program was May 2, 1987. Again, it was cospon-
sored by the hospital and our dealership. That day, our orthopedic
surgeon informr:d me that he had not, treated or admitted into the
hospital in over 1 year any all-terrain vehicle accident victim. He
also expressed an opinion that he was seeing a lot more soccer and
horseback riding accidents, and he could not understand why.

I would like to briefly discuss the: proposed ban on three-wheeled
ATV’s. The primary focus has, of course, been on children. In every
survey thet I have seen, the majority of child victims have either
been riding double, riding on paved roads, riding adult-size models,
riding witiout. safety equipnent, and as many as 70 percent have
had ro parental supervision whatsoever.

However, none of the preseat or former CPSC Commiissicners,
the medical experts, or any ATV proponents have addressed this
problem. This does not seem 1o justify the recall or ban on ATV’s.
If parents are going to buy these units, they must accept their pa-
rental responsibilities. If they do not, the odds of their child being
injured, whether on a bicycle or skateboard or on an ATV will go
up tremendously.

As for the children that have been injured, I do have compassion
and sympathy for their families, but I also have that same compas-
sion for the over 500,000 people that are hurt annually riding bicy-
cles. These parents cannot transfer their guilt to any other person.
Parental responsibility {alls squarely on their shoulders.

In closing, I would like to state that 2 years ago, I was convinced
that ATV rider training was the only way to lower our injury rate.
But with the failure of our training program and the enormous
success of our education program, I am confident that I was wrong.
Educating the public is the key to lowering the ATV injury rate.

Sanders Honda’s education program will get bigger and better.
We supported ATV safety legislation in our General Assembly this
year But people outside our industry defeated that bill. How many
more people must be hurt before someone at CPSC or in the Con-
gress or in the State legislature comes forth snd admits the truth:
{)&TV'S are not dangerous, but sometimes people that use them can

e,

I look forward to that day when we can look to Government offi-
cials to give us good, honest help and not political rhetoric.

Again, I appreciate the opportunity to testify.

Mr. FLor10. Let me thank both of the gentlemen.

The only clarification I wanted, did I understand you to say that
the training systems that you've talked about haven’t worked?

Mr. SanpEers. No, sir.

Mr. Frorio. But I thought I understood you at the end to say
that education was required.

Mr. SANDERS. Right.

Mr. Frorio. Can you just very briefly, if you don’t mind, make
the distinction between your training program anc the education
program you're advocating?
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Mr. SanpERs. OK. Yes, sir. The SVIA training program requires
that we train, especially a child, a 4% to 6-hour course. One parent
must be available and be there the whole duration of the course.

We cannot get parents to come to that course.

Mr. Frorio. What kind of education program are you advocating
in lieu of that?

Mr. Sanpers. The education program is the seminars that we put
on. We run the tapes. We preach ATV safety all over our county.
And I think you can see—my statements are verifiable &t the hos-
pital—we do not have the injury rate that you see in other parts of
the country.

We've been working on it real hard. It hasn’t come overnight.

Mr. FLorro. Thank you very much.

Are there questions? The gentleman from Utah.

Mr. NieLson. No questions, except I would like to put the letter
from Mr. Sanders to Mr. Ed Glynn, the assistant vice president of
the Motorcycle Sales Division, into the record. It explains in a little
more detail the training program that you have in your program.

Mr. Frorio. Without objection, that will be put into the record.

[The letter referred to follows:]
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SANDERS  HONDA
May S5, 1987

Mr. E4 Glynn

Assistant Vice President
Motorcycle Saies Division
Amyrican Honda Motor Company
100 W. Alondra Blvd

Gardena, Celifornia 90247

Dear Ed,

As you are aware, Sanders Honda has beon very active in the ATY Safety
issue. In Juno of 1985 I contacted the 3VIA about becoming an ATV rider
training instructor. 1In July of 1985 four employces of Sanders Honda
became cortified SVIA rider training {nstructors. We were very excited
about the possibility of training our customers.

Shortly after my training, Y placed two ads in our local newspapers
to get our program started. To my disappointment, not one persop responded
People at the store thought it was a good idea, but not for them,

We wore successful in a Bey Scout training program. In onc weekw
end 6 SVIA instructors trained $6 Boy Scouts, Christmas of 1985 resulted
in 12 more youngsters being trained, and Christmas of 1986 414 not
producoone single trained person. My only other training sossion was
with a group of dealers.

As you caen tell, I have been very disappointed with the s0CCOosS
of this program. To date I have spent approximately $3,560 on our
training program. This averages about $45.00 per person trained., The
sad part about the situvation, i{s that we had people sign up for the course
and then not show up. I¢ made me wonder {f the whole program was worth
rontinuing. P

After a long look at where we were, where wo had becn{ and where we
were gofng, I decided that it all was worth the effort, time and money,
Let me 5ive you a qQuick overview of what happened.

It was apparent that hands on training was not fhe best approach
in a rural agricultural county 1iko Robertson County, Tennesses. .

I cannot urive a 4 wheel drive tractor with any confidence at all.
Howcould I expect a 12-14 yecar old, who could operat. that sane tractor
proficiently, to lot me train him on an ATV? T decided to take a
difforent approach.

In the fall of 1986, the education director of the local hospital

and I docideq to conduct an ATV seminar, This would give people in onr
cormunity 8 wide range of ideas on ATV Safety. Our panel consisted of an

VATIN

>

ERIC

Aruitoxt provided by Eic:




E

RIC

200

orthopedic surgeon, a neurosurgeon, a trauma center doctor, a represent~
ative of the SVIA, and myself. The atmosphere was very positive and the ot
125 pecple that attended were exposed to an enormous amount of information
on ATV SAFETY. The best thing that could Rave ever happened to me in
‘regards to ATV Safaty happened a*+ +hat geminar. Dr. Walter Wheelhouse,
our local orthopedic surgeon, and I agreed that education was the ‘ngle
wost important thing we could do to promote ATV SAPETY. Dr. Wheelho. se
displayed material at his office, and has actively participated in

ATV SAFETY seminars since then. With his help, the local hospital, anad
teachers in the school system, ATV SAFETY is a vital part of Robertson
County.

Our last seminar was May 2, 1987 at a local middle school. ar class
lasted about 2 hou~s and corsisted of an ATV training £ilm, Yamiliarization
of an ATV and classroom discussion of the do's and don'ts of riding ATV's.
Dr. Wheelhouse informed me that he had not seen a serious injury or .
adnitted a patient to the hospital for an ATV accident in the last year,
His main concern right now is the number of socser an@ horseback riding
injuries he is seeing.

As you know, I do not give up very easily. Our new approach to ATV
SAFETY is a much better one. 1Two years ago, I was convinced that hands
on training was the only way to lower our accident rate. T know now that
I was wrong. People simply will not take the time to let -us train their
kids. They don't mind at all if we educate them at school, or teach
them at seminars.

In cloeing, I'@ 1ike to make three key points about ‘my new approach
to ATV SAFETY. One is that education reaches many more people than hands
on training. We not only teach people with ATV's, but reach those who may
be potential users. Now the kid next door knows not to get on the back
of his friends ATV. Th: second key is that we can educate many different
places, not just at the training eite. I don't have to advertise to
educate, I can do it anywhere. And last, education works better and. has
a lower cost per person. I can spend less and get more for my oonay,
We'll still do hands on training, but not a person comes into my store that
does not get a little ATV education. I look forward to seeing you. 1f
You need me, please call. And please excuse this poor typing. My sec-
retary was sick today, and I digd it myself!

Sincerely :

teve 3a

Sandexs Honda

Highway 41 3outh
Springfield, Tennessee 37172

cc Mike Brown
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Mr. NieLsoN. I would like to comme. d him for the program he’s
started, and as I understand it, the chairman asked, what's the dif-
ference between the training and the education. The training, by
that you mean the hands-on time?

Mr. SANDERS. Yes, sir.

Mr. NieLson. That, by itself, is not sufficient, in your view.

Mr. Sanpess. No, sir, it is not, because you're talking about a
community where 12- and 14-year-old kids can drive four-wheel-
drive tractors. And we're telling them that they can’t drive a 125
or 70 cc. ATV. They're not willing to come out and let me train
them for 6 hours, but yet T can go to school, where they’re already
there. They have super~’ on of the school teachers. And we can
put on a good 45-minu’* .eminar and do a much better job. We do
it all over our county. .

Mr. NiersoN. Thank you, Mr: Chairman.

Mr. Frorio. Gentlemen, thank you very much. We appreciate
your help today.

If there is no further business to come before the committee, the
committee stands adjourned.

[Whereupon, at 1:50 p.m., the hearing was adjourned.]

[The following materials were submitted for the record:]
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DENNIS E ECKART WASHIN,TON OFHICE
190 CISTRICT, OHRO 120 LONGWOR TR SUILDWNG
V;A:)éwm oC X BN
L] [- - F- 2]
(nGY & ConmmERcy D—p——
020 HEISLEY AD IT0
conmarit o MEHION, OHIO 40083 1872
SMALL BUSINISS Qv 22 208
— CONGRESS OF THE UNITED STATES Tou e
ARWINUST DERGAATION ¥ HOUSE OF REPRESENTATIVES 180 68 1%
FIVAITABON WASHINGTON. D C. 20515
OLPUTY v May 27, 1987

Mr. Lyndon Yurikusa

President

Kawasaki Motor Corporation, U.S.A.
9950 Geronimo Road

Irvine, California 92718-2016

Dear Mr. Yurikusa:

On May 12, 1987, the Subconmnittee on Comperce, Consumer
Protection and Competitiveness of the Energy and Commerce
Committee, of which I am a Menmber, conducted a hearing on the
safety of all-terrain vehicles (ATvVs). The hearing examined
Federal gove.nment and indust-y efforts to protect consuners from
potential dangers associated with ATvs.

During tine hearing, I expressed concern about the marketing
piractices of ATV dealers and sales representatives in selling
ATVs to children under sixteen. I am particularly disturbed
about indications that dealers may be encouraging the purchase of
adult-sized ATvs for children, despite the Consumer Product
Safety Commission's finding that children under sixteen are at
greater risk of 1injury and death than adults when operating
adult-sized ATVs.

Mr. Alan R. 1Isley, President of the Specialty Vehicle
Institute of America, assured me that the ATV manufacturers were
"strongly committed” to commpunicating the importance of
appropriate marketing practices to dealerships. Mr. Isley stated
that incidences of inappropriate sales behavior result in
remedial action by manufacturers against the culpable
dealerships. Moreover, Mr. Isley pledged to "redouble” industry
efforts to eliminate inappropriate sales behavior.

In order to develop further information on industry efforts
in this vital area, I am requesting that your company provide me
with the following additional information, which I have requested
Subcommittee Chairman James Florio to include in the published
hearing record:
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(1) copies of written communications and/or instructions
from your company to dealers and sales representatives
regarding the marketing of ATVs to children under
sixteen. This may include, but is not limited to,
information provided regarding the appropriate age/ATV-
size correlation, training requirements, and the usc of
safety équipment:

(2) copres ol any written information concerning safety
precautions which dealers are required to provxde to
consumers prior to the purchase of an ATV for children
under sixteens

(3) copies of written corporate policy(ies) with respect to
the marketing of ATVs to children under sixteen:

(43} copies of written corporate policy(ies) with respect to
disciplining dealerships and sales representatxves who
inappropriately market ATVs to children under sixteen:

(5) a 1listing of actions taken by Yyour company to
discipline dealerships and/or sales representatives
with respect to violations of corporate policy as
descraibed in #4 above: and

(6) with respect to Mr. Isley's commitment tc "redouble our
efforts to make sure {1nappropriate marketing] does not
continue,” plea-e describe your company's current and
proposed actions in this regard.

I would greatly appreciate receiving the information

requested by Wednesday, June 10, 1987 in order to ensure its
inclusion in the hearing record. Thank you for your cooperation
1n this matter.

cc:

ingerely,

DENNIS E. ECKART
Menber of Congress

The Honorable James J. Florio

Chairman

Subcormmittee on Commerce, Consumer Protection
and Competitiveness

Committee on Energy and Commerce
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June 16, 1987

The Honorable Dennis E. Eckart
1210 tongworth Building

wWashington, D.cC.

20515

Dear Congressman Eckart:

arianra OFeCE
fOare aECONO
SrOnem sac,
133 sEatmInE
LAnTa, SEOAGIA 30303
TELEPHONE O 568 #9000
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0 CONmECTCUT COROr

PuONL 1203 397 0,00

NEw rOme OFTICE

TELLONONE (200 790 10 @

Oum st mO

Enclosed herewith 1s the response of Kawasaki Motors
Corp., U.S.A. to your letter of May 27, 1987 requesting
certain information regarding the marketing of all-terrain

vel.lcles.

Kawasaki appreciates your Interest and concern in

this matter.
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June 16, 1987

BY_HAND

The Honorable vennis E. Eckart
1210 Longworth Building
Washington, D.C. 20515

Dear Congressman Eckart:

Kawasaki Motors Corporation, U.S.A. ("Kawasaki") is
pleased to provide the following additional information in
response to your letter of May 27, 1987 regarding marketing of
all-terrain vehicles (ATVs) and related issues, At the outset
Kawasaki wishes to make clear that it does not now, and has
not in the past, offered ATV models jntended for use by young
children. Kawasaki offers only adult-sized ATVs and offers no
model intended for persons under 14 years of age.

Since mid-1985, every Kawasaki ATV distributed has
been clearly labeled for use only by persons 14 years and
older. Even prior to mid=1985, Kawasaki clearly labeled all
of its ATVs, including its first model introduced in 1980, to
indicate that children require adult instruction and super-
vision to operate the vehicle. Although the CPSC reacted
positively to Kawasaki’s 1985 institution of the 14-year age
recommendation, the Commission last September expressed the
vies that 16 years is the appropriate age. Kawasaki provides
the following in response to your specific guestions:

1. Kawasaki has communicated and is communicating in
several ways with its dealers and sales personnel and poten-
tial purchasers regarding appropriate age recommendations and
marketing of ATVs to children. The first Kawasaki ATV carried
2 label prominently stating that "children must have adult
instruction and supervision to operate this vehicle." The
same message is carried in the owner’s manual on the first
page, in red-colored print, under the heading "Important:
Riding and safety."

This language was supplemented, when age recommenda-
tions were adopted, with the following statement: "uUse by
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children under the age of 14 is pot recommended." (A copy of
the age recommendation statement from a current owner’s manual
is attached hereto as Attachment A.) The age recommendation
is further emphasized by prominent product hang-tags. These
tags are provided to the dealers along with the ATV [oa
display on the ATV itself on the dealership floor. An example
of a hang-tag (provided as Attachment B) states "MINIMUM
RECOMMENDED OPERATOR AGE 14." The hang-tag itself further
states that it "must not be removed before sale.” '

Kawasaki has further made clear to dealers and sales
representatives the i1mpurtance of emphasizing safety. For
example, at its Fall, 1985 national dealer meeting (at which
many new models are introduced to the dealers), Kawasaki
strongly emphasized the age recommendation. The very first
"important point to be emphasized" in Kawasaki’s presentation
related to marketing to children, as follows:

"Kawasaki does not make any ATVs that are
intended for children under 14 years of
age. This recommendation is not given
lightly, rather it is an acknowledgment
that use of full-size ATVs by kids who
are not yet physically and/or emotionally
capable of handling them is a significant
accident factor."

(A copy of the Fall 1985 national dealer meeting message is
attached as Attachment C hereto.)

2. As indicated above, clear and prominent hang-tags
are provided to the dealers for display with each ATV. These
hang-tags make clear that the machine is not recommended for
anyo.e under 14 years of age. In addition, the same message
is orcefully communicated in red type on the first page of
the manuals provided to purchasers and the vehicles are also
labeled as not recommended for anyone under 14. (A copy of
the owner’s manual for each Kawasaki ATV is also attached.)

3. Kawasaki’s policy with respect to marketing of
ATVs to children has been emphasized. As recently as May 1 of

Do
.
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this yesr Kawasaki re-emphasized the need for dealers to
follow particular guidelines, including the following:

"Follow the age recommendations contained
on vehicle labels and hang-tags.

Kawasaki ATVs are not intended for use by
children under 14 years old.

Make sure that buyers are aware of this,
for their own children (if applicable) or
any others who might consider operating
the ATV."

The leciter further urged dealers to "make your store a one-
stop TV safety center" and to help "ensure that injury
statistics associated with ATV use, which actually declined in
1985 ard 1986, continue their current downward trend."

4. While Kawasaki maintains no specific written
"corporate policies™ so denominated with respect to
"disciplining® dealers, Kawasaki’s Dealer Sales and Service
Agrecment prohibits improper sales practices and specifies
that if a dealer is in default with respect to any provision
of the agreement, then Kawasaki "may suspend all pending
orders and shipments™ until the default is cured. In addi-
tion, the Agreement provi@ss that Kawasaki can terminate the
Agreement in the event of "failure by dealer to conduct his
business in compliance" with its provisions. State law may,
however, limit the exercise of Kawasaki‘s rights under these
provisions.

5. To date, Kawasakl is not aware of specific
instances in which its dealers have engaged in improper mar-
keting practices relating to marketing of Kawasaki ATVs to
children below the recommended age limits and who would
therefore potentially be subject to "discipline*.

6. With respect to the future, Kawasaki remains .
committed to ensuring that inappropriate marketing does not
occur. To this end, in conjunction with renewal of its sales
and service agreement with dealers at the end of this year,

]
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Kawasaki is reviewing the terms of the agreement to ascertain
areas of potential improvement and st:engthening, specifically
with respect to the issue of marketing of ATVs to appropriate
age persons. In addition, Kawasaki expects further to notify
dealers of the importance of appropriate marketing through
mailings to dealers and through special programs to be organ-
ized during its Fall national dealers meeting and its regional
meetings of Kawasaki dealers.

Kawasaki appreciates the cpportunity to respond to
your regquest for information and appreciates your interest in
this subject.

respectfully submitted,

KAWASAKI MOTORS CORP., U.S.A.

*
wy:  Toren S pU four
Roger F. Hagie '
Government Relations Manager

Attachments
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ATTACHMENT A

IMPORTANT : RIDING ANL SAFETY

This vehicle is not e toy. The operator must @1:¢ 1t the :ame rm pect «nd cons:Ceration
he would sny off+cad motor vehicle. Study this Owner's Manusl compi ‘tely ang ey
parLcular 1o tae following
@The Daily Safety Checks
ORead and understand the Owner’s Manusi before aperating this whrde
OThe Owner's Manual should be kept in the waterproof piestic bag on*
compartment provided,

OThis vehicle is designed for otf-road use only. itis gt intended for e on puiiic streets,
roads or highways.

oChildren must have aduit instruction and Supervision et all tumes to operate tnis
vehicle,
Use by children under the age of 14 18 00t recommended.

OThis vehicle is dacigned for oPerator ues only: no passengers,

SAlcohol and drugs impair your judgement and reaction ume. dever drink sad drive,

OAlways wear sn approved heimet, eye protection and protecuve dothing.

OThe driver must keep his feet on the footpegs «~enever the vehicle 1s 1n mouut. if niot
he could be injured,

Before starting: put transmussion in
operation.

SRemember 10 apply the parking breke before getting off your ATV,

Sinstallation of scosssory items may atfect vehicls handling. See the Ownar's Manus: for
information,

stored in the

neutral and check the throttie control for proper

RIC
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®Praserve the envir . ftde resp bly and always know and obey laws and
requiations goverming ATV operation.

ORefuelinn Shyt engine off 3nd make sure the ares 15 well ventlated and free from any
source 0. rlarne or sparks

OThis vehicie 1s equipped with fow prassurs tires.  Tire inflauon snd type can effect
velicle hanaiing. Check tire pressure and condition frequently. Use only recommended
tires for replacement. See the Owner's Manvat for information,

*Tire pressure gauge 1s provided in the tool kit container. Keep it with the vehicle et all
times

OUss 21 antenna 1129 in hilly terrain and sand dur.e areas.

PLEASE DO NOT TAMPER WITH NOISE CONTROL SYSTEM

To munimize the noise emissions from this product, Kawasakl has squipped it with
effective intake and exhawst silsncing systems.  They are designed to give optimum
performance while maINaINing & Inw noise level. Plesse do NOt remove thess systems, o¢
elter them in any way which results in an incresss in nose level,

W
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) SPECIALTY VEHICLE INSTITUTE
G ] OF AMERICA

GENERAL USE MODEL A CODE FOR ATVenturers

THIS ATV IS INTENDED FOR Know Vour Owner's Manual
GENMERAL RECREATIONAL AND Weai Your Helmet
UTILITY USE. i Rido Of-Road Jnly, Never on Public Roads

Carry No Passengers

Always Superviss Youngsters

Ride Stralght-~No Alcohol or Drugs
Lend your ATV to Skilied Riders Only
Get Quaiified Training

Ride Within Your Skiils

Check the ATV Before You Ride
Protect Your Eyes and Body

Ride With Others—Never Alone
Respact Riding Area Rules

Kesp Nolse Levels Low

Preserve tha Environment

Ba Courteous to Ail You Mest’

OPERATOR ONLY—NO PASSENGERS

MINIMUM RECOMMENDED
OPERATOR AGE 14

THIS CATEGORY G (GENERAL USE) ALL TEARAIN VEHICLE (ATV)
IS FOR OFFROAD USE ONLY, FOR GENERAL RECREATIONAL
AND UTILIYY PURPOSES

THE SPECUALTY VEHICLE INSTITUTE OF AMERICA {SVIA)
OFFERS TRAINING COURSES TO TEACH BASIC OPERATING
SKILLS.

£OR INFORMATION, ASX YOUR OEALER.

E B EEEEEEERENEREEREER

KAWASAKI MOTORS CORP.. U.S.A., CERTIFIES THAT THIS ATV
COMPLIES WITH ALL APPLICABLE REQUIREMENTS OF THE

VOLUNTARY STANOARO PROPOSED 8Y SVIA FOR CLASS 1 AL g;g: A
TERRAIN VERICLES. n y&xs YOUR GREAT ATVenturs A SAFE ONE “pmsy *
\)‘ - - ( t s

ERIC THIS FANGTAG WUST NOT BE REMOVED BEFORE SALE. |
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ATTACHMENT C

Kawasaki 1986

ALL TERRAIN VEHICLE SAFETY

All Terrain Vehicle sales and ATV safety sre two topics much in dicussion
lately, and 1t 1s & good bet that, ac least, ATV sales are r;enr the top of
the agends ac your store. We find chat the two itens are clearly linked,
and ve believe that addressing the 1ssue of ATV safety will pay benefics

through incressed sales.

WVhat exactly is AT” safety? Well, on the sioplest level it i3 nothing more
than successful operstion of ATVs without having sn injury-producing sccident,
Where does it come from? It comes from an attitude...from an underatanding
that the ATV is not @ toy. not the babysitter of che eighties. It comes

from & willingness to approach ATV riding for what it is...a serious matter
requiring judgement and skill. poes this gean that ATVs can no longer be
fun? Absolutely not! Is ATV ssfety beyond the resch of the average buyer

or user? HNot st sll. There are over 2 aillion ATVs {n use todsy in our
country, and our research indicates that between 3 and 5 different people
operate the sversge ATV. This mesns somewhere around 6 to 10 aillion ATV

riders are, for the most part, riding without incident.

Yes, there s lagitimste concern over che accidents that are occurring, end
Kavasaki shares deeply 1n that concern. One expression of this is che
financisl end other support given by Xavasaki to the Specislty vehicle

Inscitute of America (SVIA).

I
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Ve are o8lso taking very seriously the concerns of the Consumer Product Safety
Commission of the United States os it prasses its investigation of ATV safety.
The CPSC investigeticn has now arrived at a sort of half-vay point, vith the
1ast of & scheduled public heatings held lest south in Los Angeles. Thc CPEC
1s nov beginning en engineering effort to evaluale and compare various ATV
desigr:s; they are 8lso conducting accident fnvestigation nnq ATV uses statis=
tical research. It wil) be 6-8 nths before the Commission epproaches the

sbility to make any reasoned judgenents regading ATVs.

In this same time, Kavasaki has been working with other manufacturese and the
SVIA on a variety of ATV safety programs and publications, and n a Voluntary
Industry Standard that will address in 2 formal aanaer many of the equipment,
configuration snd information issues that are fmportant to successful ATV

operastion.

Hovever, what will reslly help tesolve the fssue at the (PSC is a simple
thing...s reduction in ATV related injuries. This is an achievable goal, ore

that teacwork among zanufacturers, dealers and the SVIA can accoeplish.

We at Ksuvasski, and you at your store can help resch this goal by continuing
to provide quality products and bv backing those products with enhanced
deliverv of informstion that leads snd eotivates the ATY rider tovard safe

riding practices.

Specifically, vl at does this entsfl? Ffor our part, Kavasaks vill continue to
ptovide dealers with the best, safest procucts we can build. Our ATVs will
often have features not sveilable on any other msnuf dcturer®s line. As an
exanple, al! 1986 Kavasski ATVs, except the Tecate, are equipped vith an

adjustable throttle limiter screw that can be used to keep speeds dovn and

-2-
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8llov the beginner to concentrate on gsining riding skills st s comfortable
psce. Kswssski slgo festuras an ignition kay ss scandsrd squipment on the
KLF18S snd KLF300 models, and our accessory cstslog carries & kay ignicion
suitch for all other wodels. Although it may not seem 1ike such 8t firse,
8 removesble kay can discourage operstion of the »TV by pacple thac sxe not
yer skilled anough, or st lesst not yet exposed to the minisun level of

ssfety svareness to be riding vithout supervision.

Kavasski vill also ba saking availsble s {c2 vsriety of safety and educztionsl
aaterisls from thc.SVIA. each one of vhich is an opportunity to sell tha buyer
on the concept thae ssfety is mostly basic cocaon sense. Use these pudblics-
tions freely to educste buyers and users that ssfety is raslly in their hands

and that ATV arcidents sre not fnevitsble.

Eephssize to the buyer. psrticulsrly {first-time owvners snd fonily buyers, chat
1t §s vicslly imporeant to build riding skills gradually and cthrough practice.
Ridicg 8n ATV 18 not & dtifgcule thing to master, but it does require certain
skills. These skills, which sre essily lesrnable, sre essentisl to ssce
operation. These {nclude folloving the fnstructions in the Owner's Manjals
concerning riding techniques, 8nd supplementing this vherever possible uich

the various SVIA booklets such ss Tips for the ATV Ridsr or ATV Off Rosd

Practirve Cuide.

It & nev user 15 not confident that they can ousec. the skills through self-
directed sction, the SVIA has developed s comprehensive training program and
13 in the process of spresding fics availsbility. You should give serious
considerstion to hsving someone in your deslership certiffed as = SVIA
instructor, or st least, lesrn vho in YOUr ares {3 certified 80 you can refer

People to 8 source for this instruction. (You can discover this by visicing

-3~
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the SVIA booth in our product displsy sres at this show.)

Regardless of vhether you decide to become directly involved Jn the SVIA training
program, your deslership cen become 8 source of information on ATV safety. The
dealer is the one to whom the ATV buyer looks for information, the dealer is the
expert. This provides you with the perfect opportunity to talk safety ro a

receptive sudience. Here are some of Cthe important points to be emphasized:
[

Match the ATV to the user’a capability and need. Th. is 2 particular problem

wvith young kids, vhere there is some temptation to buy a large ATV for small
children on the theory that the kids will grov into fit. The trouble with this

1s that youngsters on full-size ATVs are seriously over-represented in the ATV
accident statiscics. Kawvasaki does not make any ATVs that are intended for
childzen under 14 years of age. This recommendltionnis not given lightly, rather
it is an scknowledgment that use of full-size ATVs by kids who are not yet
physically and/or emotionally capable of handling them is a significant accident

factor.

Sell safety equipment. Too many ATV buyers (and the ultimate users of those

ATVs) apparently do not understand that, as with dirc bikes, falling down
occasionally iz a fact of 1ife. With the right equipment (helmet, eye protec-
tion, boots, long pants, long-sleeve shirt or jersey and gloves), the chance of
injury is greatly reduced. However, many of the people killed in accidents to
date vere not even vearing & helmet. Again, particularly vith family users,
the importance of having a properly fitting helmet avzilable for each cusgomer

cannot be overemphasized. *

Try to spread the Safety message beyond the purchaser. Remenmber that our

research indicates as many 28 5 people may ride a particular ATV at various

-4~
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times. In tamily groups, try to get the whole family committed to safe operatrion.
With the aingle buyer, vho will undoubtedly share the ATV with others, try to
esphasize the tmportance of carefully fnstructing new ridzra and not Just “turning
thea loose”™. If you atop and think sbout it, s customer Would feel pretty good
about your gtore 1f your last sction in delivering the vehicle is to urge that he

use it safely and responsibiy. .

Keep the ATVa off the highways. Far too sany injuries snd desths have occurred

wvhile operating the ATV on a highway. The ATV is not intended to be an on-road
vehicle, and such use is dangerous. Do not encourage or assist customers in

obtaining on-road licensing.

It is clear from our esperience that the large majority of ATV gccidents could
essily have been prevented 1f the people involved had sccepted the fact that the
ATV 13 not & toy and had used good common sense. We can prevent many future
accidents 1f we can give the ATV yser the attitude that they are responsible for
ensuring their own ssfety. With your help, ve vill ensure & healthy market for

the ATV into the future.

-5
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June 19, 198/

The Honorable Dennis E. Eckart

House of Representatives

Member, Committee on Energy and
Commerce

1210 Longworth Building

Washington, D.C. 20515-3511

Dear Congressman Eckart: ‘

This letter is in response to your raquest for
information about American Honda Motor Company’s marketing
practices for all-terrain vehicles (ATVs).

First, as background, approximately 1,700 dealers in the
United States sell Honda ATVs. All these dealers are independent
businesses. Many of the dealers sell other Honda products, such
as motorcycles or power tools, and a large number also sell ATVs
and othevr products produced by different manufacturers.

In order to gell Honda ATVs, dealers enter into
contractual relationships with American Honda. Each individual
contract provides detailed requirements that the dealer must
follow in selling, setting up and servicing Honda ATVs. Each
contract also sets forth procedures for terminating the agreement.

Safety at Dealership lLevel

Safety is a kXey element in the sale of Honda ATVs. To
ensure that customers receive safety information at the dealership
level, American Honda has developed many different approaches.
These include:

[ Sending letters and Service Bulletins to dealers
explaining in detail steps they must take to make
customers aware of ATV safety concerns. Enclosure
A includes samples of safety-related letters and
bulletins American Honda has sent to dealers from

(\f)"
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1984 to the present. Note particularly the Service
Bulletin entitled ”Honda Dealers’ Obligation to
Provide ATV Safety Information to Customers.”

Employing six Rider Education and Recreation
Specialists throughout the counttry and a national
coordinator. The major function of these employees
is to visit dealerships and ensure that dealerships
provide full safety information to customers, to
coordinate training activities, and to pian local
safety awarenest events. The American Honda sales
and service representatives alsoc discuss safety
issues with gealers.

Establishing a procedure for financial incentives
for dealers to make customers awara of safety
concerns. The major financial incentive is that in
order to receive payment for setting up an ATV (the
dealers pust set up and inspect the ATV before
delivery), the dealer pust send American Honda a
signed warranty and the dealer must sign the
delivery set-up and check list and pre-delivery
certification that states "I also hereby certify
that the customer has been made aware of skill
training (safety) materials, courses and the
importance of training for skill improvement.”
Further, the customer and dealer must sign the
statement "I have been made aware of the importance
of reading the Owner's Manual, skill training
safety materials, courses, SVIA video and the
importance of training for skill improvenent .~
(Enclosure B)

Making available to the dealer free video tapes,
brochures and counter cards that explain safety
concerns. These must be available to customers at
the dealerships.

Encouraging dealers’ involvement with <afety by
including satety articles in monthly news letters,
describing safety actions of individual gealers,
rewarding dealers for safety activities through
dealer contests, and encouraging elected dealer
representatives to write each dealer in their state
stressing the need for dealers and all their ctaffs
to promote safety. (Sample letters are enclosed at
Enclosure C.)
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[} Establishing procedures to bring about dealer
compliance with safety requirements including
termination of contracts where appropriate.

General Safety Efforts of American Honda

The enclosed listing of Safety Materials and Programs
developed and distributed by American Honda from 1981 to
the present demonstrates the company'’s general commitment to ATV
safety information. (Enclosure D)

Safety Materials Regarding Use Of ATVs By Children

In order to supplement the safety information dealers
provide orally to customers, American Honda has adopted many
written safety messages, for both the general public and
prospective purchasers, that relate to the vse of ATVs by
children. These materials include include:

[} Age labeling on all ATVs, and labeling stating the
need for adult supervision and instruction. This
labeling was voluntarily adopted by American Honda
and the other members of the Specialty Vehicle
Institute of America (SVIA) in accordance with the
tirst draft voluntary standard of August, 1985.
See the enclosed sample 1988 labeling for Honda
ATVs. (Enclosure E)

® Hang tags on all ATVs, with age recommendations and
warnings regarding the need for adult supervision
and instruction. These hang tags are affixed at
the factory and dealers are required to assure they
remain attached to the ATV when the customer
receives it. They must also be on display ATVs.
These hang tags were developed in the voluntary
standards process and are now in use even before
the voluntary standard is adopted.

[} Owners Manuals which include age recommendations
and skills practice instructions. Approximately 20
percent of the Owners Manuals is devoted to safety
and operating techniques. Dealers must encourage
customers to read the Owners Manual, and each ATV
contains a compartment for carrying the Manual. In
addition, machines are labeled "Read Owner's Manual
Carefully Before Riding. It Contains Important

;0
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follows:

Safety and Ridi.y Instructions. See Manual for
Further Details on Label Information. Always
Keep Manual With Vehicle.~

. Posters and counter-cards for use in dealerships.
The current posters and counter cards depict a
father and son with an ATV. fThe message is “The
most important piece of safety equipment your kids
have, is you.” The dealers are required to display
these posters and counter-cards, and they are
designed to be eye~catching. (Pocket Part of
Notebook)

° Safety brochures, including ~parents, Youngsters
and ATVsS” which provide advice to parents on
evaluating their child, skills training, and
supervision. The dealers must provide these
brochures to ATV customers and must encourage tnem
to read them. Enclosure F

° Age recommendations and other safety statements in
sales brochures. Enclosure G

. Two safety video tapes, one from SVIA and one from
Honda, to be shown in dealerships and to be loaned
free of charge to prospective purchasers. All
dealerships must have a video machine in a location
where customers can watch the safety videos.

. Advertising directed solely at safety concerns,
such as Lyle Alzado’s TV safet commercials for
Honda that appeared in prime t¥me paid spots, and
a current safety commercial utlizing the theme *The
most important safety equipment is you.”

Our responses to the specific requests you made are as

(1) copies of written communications and/or
instructions from your company to dealers and sales
representatives regarding the marketing of ATVs to
children under sixteen. This may include, but is
not limited to, information provided regarding the
appropriate age/ATV-size correlation, training
requirements, and the use of safety equipment;

The enclosed Honda Service Bulletin, entitled ”Honda

Dealers’ Obligation to Provide ATV Safety Information to

Aruitoxt provided by Eic:
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Customers” contains the basic requirements. Additional
instructions to dealers are contained in the enclosed sample
letters to dealers from American Honda. (See Enclosure A.) As
stated above, the dealers must also sign statements that they have
informed the buyer of the safety materials, including age
recommendations and the importance of safety and practice:; anad
that the buyer has been made aware of safety materials, training
courses and the SVIA video tape. The customer must also sign the
pre-delivery form indicating awareness of the safety materials and
video. Moreover, the six Rider Education and Recreation
specialists are responsible for visiting dealers and emphasizing
safety concerns, as are sales and service representatives.

(2) copies of any written information concerning safety
precautions which dealers are required to provide
to consumers prior to the purchase of an ATV for
children under sixteen;

Enclosed are copies of the five items the dealers are
required to provide:

Parent- Youngsters and ATVs - brochure (Enclosure
H-I)

Fun and Safety: The Winning Combination -
brochure (Enclosure H-II)

Honda ATV Safe Ride Guide - fold out brochure
(Enclosure H-III)

Sample Owner'’s Manual (Enclosure H-1IV)
Sample Hang Tags (Enclosure H-V)

(3) coplies of written corporate policy(ies) with
respect to the marketing of ATVs to children under
sixteen:

American Honda labels.its smallest vehicle, the Fourtrax
70, ”not recommended for children under 12.* Its adult size
vehicles are labeled ”“not recommended for children under 14.” All
vehicles are labeled ”Adult Supervision and lnstruction Required.”
Further, as the enclosed sales brochures demonstrate, age
recommendations and other safety information are included in sales
materials.

American Honda selected age 12 as the minimum age for
operation of the suwaller size ATV sold based upoh the report of a
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safety education specialist in the Maryland sState Department of
Education (”The Young child and the Motorized All-Terrain
Vehicle,” a study by Donald LaFond, Safety Education Specialist,
Maryland State Department of Education, 1984). This study was
done on behalf of the Specialty vehicle Institute of America. The
12 vear age recommendation was a conservative application of the
initial svIA study.

The upper age limit recommendation of 14 was picked
because the anthroprometric gize data available to American Honda
and the age at which some states allowed people to begin driving
automobiles both suggested 14 as an appropriate minimum age.

These ages are merely recommendations, and the Owner'’s Manual and
other materials supplied with this let er stress that parents must
consider the coordination, size, judgment and ability of the child
in question before a child is allowed to purchase or operate any
ATV.

(4) copies of written corporate policy(ies) with
respect to disciplining dealerships and sales
representatives who inappropriatcly market ATVs to
children under sixteen:

American Honda, under the various state laws governing
the relationship between a vehicle distributor and its dealers,
has no authority to "discipline” one of its dealers. It can use
moral persuasion. It can geek to influence its dealer’s
activities, but the only authority it has is to terminate the
contractual relationship which gives to the dealer the right to
sell Honda products. Even the right to terminate is seriously
restricted by state law. Most states permit cancellation of a
dealer only upon an affirmative showing to either an
administrative or judicial body of ”good cause” for cancellation.
Despits the serious limitations imposed on American Honda by these
laws, it has in place a systamatic approach by means of which
dea.er inadequucies can be brought to the attention of the
dealer. First of all, we are enclosing a copy of the relevant
sections out of the dealership agreement which evidence the
dealer’s responsibility to live up to the expectations of American
Honda (Enclosure I), as well as maintaining Honda’s good name in
the community. Since dealerships are independent businesses, the
salesmen are employees of those busiresses. Therefore, American
Honda cannot directly interfere with the day-to~day operation of
the businesses. American Honda can approach the dealer
principals, and point out the need to obtain their cooperation in
making sure that all of the dealerships’ employees understand that
the rules laid down by and between American Honda and the
dealership must be followed at all times.

[ RN
4
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Documentation of dealer failures is handled on a three-
tier basis. That is, if a dealership is found to be in violation
of any rules or contractual terms, for any reasons, then the
dealership principal is sent a written notice from the Zone
Manager with regard tc the ‘infraction. Obviously, ‘the dealership
is given the opportuiity to respond, and the matter may further be
discussed with the Honda sales representative. If any infraction
is found to be continuing, following the first notification, then
a recond notification is sent from the American Honda corporate
headquarters, with a copy to the Zone and District
representatives. It should be pointed out, that it is rarely
necessary to go beyond this step, and most matters are resolved
reasonably quickly.

1f there is a yet continuing problem with the
dealership, then the matter is turned over to our outside legal
counsel, who will make direct contact with the dealership
principals, in order to advise the dealership of possible legal
measures which may be taken against the dealership. We are
enclosing representative samples of letters sent to the
dealership, with regard to infractions related to one aspect of
ATV safety concerns (Enclosure J). These procedures are routinely
followed for all dealer set up and safety related problems, or for
any misrepresentations which may be made by the dealership which
come tc the attention of American Honda.

(5) a listing of actions taken by your company to
discipline dealerships and/or sales representatives
with respect to violations of corporate policy as
described in #4 above; and

As we have indicated, dealer relationships and thus the
ability to ”discipline” a dealer s controlled by state law.
Those laws do not sanction withholding product from a dealer or
taking steps which would affect the purchase price by the dealer,
i.e., fines or the like. Ezcause good cause must be shown to
cancel a dealer, it has been our experience that this ultimate
sanction will be approved only in the most egregious
circumstances. From a practical point of view, that has meant
litigaticn to get the approval of a court or ad'inistrative body
to cancel a dealer. The state of Washington, foi example,
requires a distributor to vay to a dealer twice thLe value of the
dealership in the event of wrongful termination.

American Honda has brought suit against a number of its
dealers for failure, among other chings, to follow its safety
instructions. None of those cases has gone to final judgment.

ERIC
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The overwhelming majority have been settled on the basis of a
consent decree requiring the dealer to comply with his Honda
dealer agreement.

We would emphasize that it is usually not necessary to
engage in litigation to obtain dealer compliance with American
Honda safety instructions. Our dealers understand the necassity
to comply with safety regulations and it is only in cases of poor
management or misguided employees that it has found litigation to
be necessary.

(6) with respect to Mr. Isley’s commitment to ”"redouble
our efforts to make sure (inappropriate marketing)
does not continue,” please descri.e your company’s
current and proposed actions in this regard.

American Honda is proud of its extensive safety
activities, and considers itself the industry leader in pcomoting
responsible marketing of ATVs. We believe the enclosed msterials
demonstrate American Honda’s enthusiastic and extensive commitment
to safety, and we will continue the progress these efforts
deronstrate. v

Sincerely, N

‘ ol

Michael A. Brown

Enclosures
MAB:bb
Dy o
J
<20
O
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¢ 8555 KATELLA AVENUE - CYPRESS, CALIFORNIA 90630
N\ /% MAIL ADDRESS. P.O BOX 8555. CYPRESS, CALIFORNIA 90830
PHONE: (714) 761-7300

C*) YAMAHA MOTOR CORPORATION, USA.

June 18, 1987

The Hnnorahle Dennis F. Rekart
Congress of the United States
1210 Longworth Ruilding

Washingtan, n.C.  20515-3511

hear Congressman Fekart:

Thia letter is in response to your letter of May 27, 1987
addreasad to Mr. Watanahe concerning All-Terrain vehicles (ATV's),
ani Yamaha's policies and puhlications addrescing safety-related
iccues. As an initial matter, you ahould he aware that Yamaha is
v active member of the Specialty Vehicle Inrtitute of America
("SVIA®Y, and has supported efforts by SVIA to inform and educate
ridors sout responsihle operation of Arv's, Yamaha has also

part icipated in 1ndustry ef forts to develop voluntary standards
far AfV's, {n cooperation with the Consumer Product Safety Commission.
Addjitionally, Yamaha has supported aff{nrts to develop state
lagialation which would address ATv safety-related i{ssues. These
are all ongoing industry-wide efforts tc improve the safety of ATV
operations through awareness, tnformation and regulatinn.

thile dif ferences oxist among arfious concerned parties about how
tn mnst ef {ectively address safety 1ssucs, Yamaha and the industry
have continsed their eof forts tn put ir place a compcehensive
program, The steps taken to date hy Yamaha include comprehensive
nntice and warning lahels on the ATV's themselves, distribution

tn Adealers and consumers of safety and riding information in the
Ouner's Manuals and other literature, notification of age recommen-
dations tn purchasers and riders, and digtribution of safety-related
videotapes to provide ielevant information to consumers. Yamaha
is conmitted to ensuring that consumers are well informed about
responsihle ATV operation, including age/ATV size correlations.

As for your specii{ic guestinneg, the following information is relevant:

Ouestions 1, 2 and 3

Yamaha's policy is to recommend that full-size ATV's (above ROcc
displacement) not he nperated by children under 14 years of age.
in order to avoid inapprapriate operation of full-size ATV's

hy children under 14, Yamaha offers an AR0cc displacement ATV for

ﬁ(‘) &Y
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those over 12, and a 60cc displacemant ATV for those over 6. nur
axperien—e vith ATv-related injuries aupports the appropriatoness

of our recommendations., Yamaha's recommended age/ATV alze correlations
have heen clearly communicated both to dealers and cuatomers.

Tt is impor.ant to note that vamaha reccomends that all children

have adult supervision when opecating Arvis. -

One important vehicle for communicating with dealers and customers
econcerning the appropriate age/AlV size correlation, use of safety
equipment., sppropriate riding practices, and davelopment of riding
skills is the Owner's Manual. The nwner's Manual accompanias
evetry ATV, and {g provided to each customer. The manual npecifies
current age recommandations, provides safaty warnings (e.g.,

don't -{de dnuhle, wear protective clothing, atc.}, and provides

A variety of cautions and warnings intemded to promot e rasponsihle
riding. 1n addition, each vehicle has a variaty of warning

labals attached to it contalning important safety inforration,
Yamaha alan distrihutes a video for consumer viewing containing
Similar mafety cautions to its dealars, and har shown the video
at dealer shows to aensitize dealers to the jmportance of safety
teaums, Attachment 1 {s a sampla Owner's Manual, pages 4-5
inticate the content and locarion Of warning labels on the machine,
pagex 7-14 contain safety information, and pages 45-60 provide
safe riding cautionr and warnings.

Nuesations 4 and §

pistrihutor control of the ratail deslers is govarned hy contract
and ntate law., Some States have regulatory/adninistrative bodies
vhich control such relationships, Many ststes have so-called
franchire laws for motor vehicle dealers. 1In general, the intaent
1t ~fFfamt of state lawy §s to proteat the retatl dealer in irs
relationship with the distrihutor. Aas such, it is difficult to
undartake disciplinary action againse dealers for inappropriate
macrketing, unlesa it can he demonstrated that an agreed upon
ohjective standard for marketing exists ({.e., no nales of full-
size vehicles are sppropriate for use hy children under 14), a
dealer repratedly and consistently violates this standard in its
marketing efforts, and the distribucor has proof of the
inappropriate marketing ef forts.

While Yamaha is committed to ensurting appropriate marketing of
ATV's and would not condone sales tactics such as those shown

fecently on CAS’ "0 Minutes®, Yamaha has not received information
from customers, sales representatives, or other parties, which
would indicate any pattern of inappropriate marketing, At present,
there is insufficient evidence to warrant the initiation of
disciplinary action against any dealer.

2\,;'\/'
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Congresaman Fekart
Page 3
June 1R, 1987

nuestion 6

Yamaha {s committed tn encuring that adequate age and operating
fnformat fon {8 availale to the customers, The most effective way
te ensure this {s hy labeling on the products, and providing
infarmation nn reaponsibla operation of AlV's directly to consumers.
Tn this end, ¢amaha pravides hang tags, notice and warning lahels
an the vehicle, and {nformation fn tie Owner's Manual, This is
coneistent with the approach taken gencrally in the motor vehicle
imlustry, such as hraking infomation provided to auto purchasers
tn assure consumer access to objective information. Jn this
regard, ATV industry efforts to inform the consumer exceed those

nf mret Aathar {nduatriee.  Yamaha 12, hnwavar, avare that the more
cnnsumor {nformation which {s available to ensure respongible
operation of ATV's, the greater the 1ikelihood of responsihle
operatica. This includes information on appropriate age/ATV size
carrelat (on,  Yamaha'a support for model asrate legislation is
further ovidence of §ts commitment ta ensuring responsible marketing
nf AfV'q, Vanaha {g actively considering additional ways of
conveying ohject tve {nformation to the consumer and of mintmizing
any dealer nisreprosentation, and is prepared to work with various
tnterested parties in thig ef (ort,

e hope the ahove s rosponsive to your roequest, 1€ you have

any quections, please fesl free to contact nme,

Sincerely,

f/comgdoon

hael J, Schmict

MIS: jep
Ln #3n
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V.8 SUZUK] MOTOR CORP,
PO 80X 1180, 3061 EART MAPLALAL MGKWAY, SAEA, CA 926214722

TEL (7140067040 TELEX 853348 FAX (714) 8704008 CABLE ADDRESS “"COLLEDA™
June 28, 1987

The Ronorable Dennie E. Eckart
U.S. Houee Of Representetives
12310 Lungworth Building
Waehington, D.C. 20518-3811

Dear Representative Eckart:

Your letter of 27 May 1907 to Nr. Teni hes besn referred to
me for reply. In your letter, you requested information
aboul the efforts of U.8. Suzuki Motor Corporetion (Suzuki)
to promute sppropriate aerketing prectices for ell terrain
vehicles (ATVe), particularly with regerd to the marketing
of adult-eized ATVe for children.

1 would 1ike to essure you that Suzuki is firaly coaaitted
tc the concept of eppropriately matching ATV ussre with ATV
producte. The following information shows that Suzuki hae
been romoting propar matching of ATVe and ATV riders eince
well sefore Congrese became involved in this issue. Suzuki
hae a longstanding and continuing commitaent to thie
concept.

Quer the past eaveral years, suzuki has engeged in e wide
veriety of ectivitiee to enhance ATV sefety. Specificelly,
1 would 1ike to provide you with the following materiele in
reeponse to your requeet. I have edded underlining to
svlected iteme for your eaee of reference:

(1) copiee of written communications and/or instructions
from Suzukd to deelere and ealee representativee regerding
the 8arketing of ATVs to children under eixteen. Thia nay
dnclude, but fe not limited to, information provided
regarding the appropriate age/ATv-size correlation, training
requiresente, and the use of eafety equipment.

&. Attachsent 1 ie a copy of e letter eent in October
1324 to all Suzuki dealers. Thie jetter wee eent
elong with s supply of ety bookiste entitled *"Tips
for the ATV Rider®. The let.er sdvisve deelere that
“(w}e hope €11 ATV usere will becoma more
knowledgeedble of ATV riding techniques, and the
laportance of a ‘'Safety Piret’ ettitude towerds ATV
operation. By droaoting ATV gefaty, you will eern
continuing loyelty of your custoaers.*

O
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The "Tips" booklet that was included with ths letter
ie published by the Specislty Vehicle Instituts of

America (“SVIA") and conteins s veristy of importent
ssfety messsges. The booklst stressse the importence
of using protective safety esquipment, end contsins e
provision in the "Safe Riding Prectices” section that
stetes "Don't let youngstsrs ride full sized ATVs."

. Attechment 2 is & copy of an October 1985 letter from

former Suzuki President Senge to sll Suzuki deeslers.
Thie letter explicitly stetss that Suzuli encourages

all deslers "...to make surs that every customer who
purchesss sn ATV buys one that is of the correct size
for the rider, s syre the derstead the

age recomsend sach yshicle they purchass.”

Thie letter aleo explicitly sncoursges dealers to
promote the SVIA rider treining program through e
veristy of techniquss. Ths verious booklete included
with Nr. Sengs's letter discues the importence of
ueing esfety equipment. Attechment 3 is e copy of
“Tips for the ATV Rider/0ff-Road Prectice Guide", the
two-part sefety inforaation booklet included with and
1eferred to in Nr. Senge's letter. The "Tipe" section
of this booklet conteins & provieion in the "Sefe
Riding Prectices" section that stetes "Don't lst
Youndeters ride full eized ATVe."

Attechment 4 is & copy of Suzuki's reprint of the
"Pgrente, Youngeters end ATVe" sefety information
booklet mentioned in Mr. Senge's lettsr. The
"Parsnts” bookist includes the following edvice on its
firet page:

Deciding whether or ot your child is reedy to
ride an ATV is e particulerly cruciel
detersination that you, es the child's parent,
must meke. SVIA strongly urgee you to
carsfully resd the section in xuis booklet
sbout determining your child's reediness to
ride an ATV, and then go through the reediness
checklist in the back of the booklet. Do not
permit vour child to rid;: en ATV if you have

sny doubt that he or she has the capabilities
to obsrets an ATV s ly.

NS
&
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In Part I of the "Parents” booklet, in a section
entitled "Important Note to Parente”, the booklet
contains the following advice:

t e t ur child gliwavs rides
a od .  Never put your
child on a vehicle that requires thes to
"reach® to put their feet on the footreets or
their hands on the handlebare. Some
sanufactyrers (thie includes Suzuki] have
recomnended and/or labeled ATVe for use by
e a.

certain minimusm agey and gbove. Parents
should follow these manufacturers'’
recomamendations.

In Novemsber and Deceaber 1985, Suzuki held a series of
1986 New Model Dealer Neetinge acroes the United
States to introduce 1986 xodel products and prograss
to the dealers. A safety information booth was
teatured as part of these dealer meetinge. Suzuki
prepared a epecial safety videotape entitled "It
Starte Here” for thess dealer meetinge. A copy of
thie videotape ie enclosed. Thie videotape emphasizes
the important role that the dealer plays in naking
customere aware of safe riding practices. The video
stresees the importance of training, and supervieing
hildre minds dealere to mat eize of the
rider to the icle a e of haee. The
video was presented many timee during the course of
each dealer meeting, and Bany dealers had an
opportunity to view the video and diecuss it with the
people at the safety booth.

In addition to the safety booth and safety video, each
dealer received a thres-ring binder of information.
The binder feutured a eection on safety, a copy of
which is attached as Attachment 5. The section on ATV
safety urges dealers to "...take advantage of SVIA'e
progsams to encourage a eafe riding attitude among
your customers. As you know, the SVIA has developed
an ATV Rider's Ccuree which ie available on a
nationwide basis.” The ATV safety section goes on to
encourage dealers to promote the SVIA prider training
program through a variety of techniques, and inforss
dealers that:

Proper delivery of the ATV ie also very
important. rollow the delivery instructions
in your salee guide to make sure every new ATV
owner has adequate safety information. We

sncourage you to make sure that every customer

ERI
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for each vehicle they purchase. Always make
it & point to try to sell a helmet and other
protective apparel with < ery new vehicle.

Stress the jmportance of supervising
0! ors t ers -

ATV. Point cat the owner's manual and the
two-part booklet and stress the importance of
reading and following their tips and warnings.

The safety information also includes & section
entitled "Delivering the Motorcycle or ATV". This
saction promotas rider training, use of safety
equipaent, eupervising youngsters, and other iaportant
safety steps in delivering a product to the customer.

Attachment 6 is & copy of & section of the "1986
Suzuki Motorcycle/All Terrain vVehicle Salee Guide™.
This "Delivering the Motorcycle or ATV" gection is the
sane 88 that featured in the three-ring binder
descridbed in item c., above. All Suzuki dealers
received & copy of this sales guide when they attended
the dealer meeting.

Attachment 7 is & copy of & bulletin sent to each
Suzuki District Sales Manager in March 1986. District
Sales Managers are Suzuki's field representativee who
vieit dealere to promote product gales. The bulletin
was sent along with a copy of the videotape "“t Starts
Here™. As discuseed previously, thie videotape was
produced for use at Suzuki's 1988 New Model Dealer
Meetings, and amphasizes the important role that the
dealer plays in making customere aware of safe riding
practicee. As discussed above, the video reminde

dealers to match the size of the rider to the vehicle
at the point of purchase.

The District Sales Managere were encouraged to carry
the video with tham and to show it to each Suzuk!
dealer that they visited, and to emphasize to the
dealere the importance of safety to a successful
dealer/customer relationship.

Suzuki held a national 1987 New Model Dealer Meeting
in October 1988 to introduce new models and prograas
to the dealers. A eafety booth was again a feature of
the dealer meeting. Attachment 8 ie a copy of the
safety section of the three-ring binder that wae
dietributed to the Suzuki deal~rs. This eection again
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emphasizes the importance of rider training courses,
use of protective equipment, 2nd_sge recosmendations

Attachment 9 e a copy of the Certificate of Vehicle
Pre-Delivery that Suzuki dealers use for the pre-
delivery and delivery of a new or used Suzuki
Rotorcycle or ATV. Thie form: ae revieed in October
1988, contains a gection entitled “Delivery to
Customer®. Among the checkpointe in thie eection are:

OWNER'S MANUAL -- Explain Periodic Maintenance
Responsibilities/Eaphasize Iaportance of
Reading for Customer Safety and Servicing of
Vehicle.

SAFETY TIPS BOOKLETS ~- Review Supplied
Booklet and Streee Importance of Safe Riding
Practices.

SAFETY VIDEO (ATVe) -- Review Tape wWith
Customer.

RIDER COURSE -~ Suggoet an MSP or SVIA Rider
Course. Call 1-800-447-4700 for neareet
course.

The Certificate aleo contains a eection entitled
“Customer Acceptance®. The customer eigns thie
eection, acknowledging that °I understand the
importance of following the owner'e sanual
instructions and safety booklet suggeetions”™, fThe
owner'e manusle and safety booklets contain aspecific
inforsation about recoamende” ainimum agee,
supervieing children, use of safety equipment., and
other important safety inforsation.

h. Attachment 10 ie a copy of a sales bulletin gent to
all Suzuki dealers in December 1986. Thie salee
bulletin was eent along with a eupply of ATV safety
inforration hangtage. e ta tete the ninimum

S CORB. Derator O ¢« provide
information about the SVIA rider training program and
encourage the reader to aek the dealer for further
information, and 1iet a number cf important eatety
Precautions, including:

Wear Your Helmet

Always Supervise Youngsters

Y L5, Yo
- £t
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Get Quslified Training
Protect Your Eyes and Body

The sales bulletin promotes the proper matching of
ATVa and riders and promotes ATV rider training.
Specifically, the sales bulletin advises dealers to

...use those hangtags to your advantage while
selling a vahicle. Show your customer the
hangtag and axplain what kinds of uses the
particular A1V is designed for. Discuss ATV
safety with him or her. Point out that the
Specialty Vehicle Institute of America (SVIA)
training course is an excellent place to learn
proper riding techniques, and give hi» or her
the number to contact a local SVIA instructor.
If you do not know any SVIA 1netructors in
your area, call 1-800-447-4700 and ask for the
neareat available instructor to you. When you
show an active interest in the safety of your
customers, You will be rewarded by gaining the
respect and repeat business of that person.

1. Attachment 11 is a copy of a letter sant to all Suzuki
dealers in December 1986. The letter discusses the
sale of the Suzuki LTS0 model. The LT50 is a small,
slow (7 to 8 miles per hour maximua speed as
delivered), and lightweight ATV intended for use by
children 6 years old and over. The letter advises
deslers to encourage cusxomers "...to carefully review
the ownera manual and the safety booklet, 'Parents,
Youngsters, and ATVs', before allowing their youngster
to ride the LT50. Tell tham to supervise their

oungster 8 imes and to n 1
youndster ride without a proper helmet er
protectjve gear.”

Attachuent 12 1s a copy of the "Delivering the
Notorcycle or ATV” section of the 1987 Suzuki
Motorcycle and All Terrain Vehicle Sales Guide. This
sales guide was sent to all Suzuki dealers in March
1987. As with the 1986 version, this section
emphasizes safety inforaation, rider training, and use
of aafety equipment.

. Attachment 13 is a copy of a letter which all new
Suzuki dealers receive when they arc established as a
Suzuki dealer. The letter states that Suzuki
encourages all dealers "...to make gure that every
customer who purchases an ATV buvs one that is of the

O
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[} er, and to make they

gorrect size for the riq nd sure
understand the age recommendations for each vehicle
they purchase.”

Each new dealer receives two copies of the SVIA
videotape "The ATV Rider's Guide to Safety”, a 19
ainute introduction to ATV riding and ATV safety.
Dealers are encouraged to show this video to each new
ATV purchaser, and to lend this video to customers s0
they can share it with their entire family. The SVIA
video covers a broad spectrum of safety guidelines and
ATV riding techniques. The video stresses the use of
safety equipment and encourages view:rs to take the
SVIA rider training course. e vifeo

specifically advises viewers to ",..keep kids on kids'
TV: Ad LRI

Bach new dealer also receives a supply of Suzuki
safety publications developed by the SVIA. These
publications gtress the importance of using safety
equipnent. The "Tips" section of the tWwo-part safety
booklet that ie sent to the new dealers contains a
provision in the "Safe Riding Practices” eection that

states "Don‘t let youndstere ride full sized ATVs."

The new dealer letter also strongly encourages dealer
sSupport for the SVIA rider training . ograa through a
variety of techniques.

Attachments 1¢ and 15 are copies of letters sent to
high ATV eales volume Suzuki dealers in early 1987.
These letters wse sent along with one or two extra
copies of the SVIA videotape "The ATV Rider's Guide to
Safety”. Theee extra copies of the video were sent ac
no charge go that dealers could use them in a video
loan library progras for family viewing, as deecridbed
above. As described in item k., above, the_video
rovides & stro 2080age promoting, amon:

other things, appropriate age/ATV 8ize matching.

These letter: also encourage dealers to "...recoraend
to cvery customer that he or she take the SVIA rider
training couree®, and lists the toll-free 800 number
to find the nearest SVIA instructor.

< Attachment 16 ie¢ a copy of an esdvertising and eales

promotion bulletin sent tc all Suzuki dealers thie
Sonth. This bulletin was eent to the Jealere along

Y
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with a copy of a new advartisement (Attachment 17)
that Suzuki will be plecing in upcoming ATV industry
trade publications. The advertisement advocates
proaoting safety with every sale.

, promotes the use of safety
equipnent, and promotes training courses. The dealer
bulletin emphasizes, in addition to the content of the
ad itself, that deajers should point out the minimum
rider ages for Sugyki's two youth mode] ATVs. The
bulletin also encourages that dealers discuss the
importance of safety with all their employees. and
post the safety ad on an employee bulletin board or a
siunilar area.

In addition to the many written communications about
ATV safety from Suzuki to Suzuki dealers and Suzuki
District Sales Managers, Suzuki has also made direct
safety mailings to Suznki ATV osmers. JFollowing
s ! ¥ a
L ) 98 ols
Binimum
re ., and other important safety
information. Attachment i8 is a copy of a letter sent
to s}l registered owners Of 1983, 1984, and 1965 mode)
year Sugukj 60cc ATVe (Suzuki's tirst AIVs were
introduced in model Yyear 1983). The letter contains
the following specific provisions:

Make guyre that youngsters only ride an ATV
that is the correct size for them. Ho
youngster under age 6 should ride the 80cc
Suzuki ATV,

Always have your young rider wear 3 helmet and
other protective apparel. The severity of
many accidents could have been lessened
dramatically if only the rider had deen
wearing protective apparel.

Get Qqualified training for yourself and your
youngster, as outlined below.

The letter gois on to provide inforsation on the SVIA
Rider Cou:se. Suzuki also sent & copy of the
"Parents, Youngsters and ATVs" booklet, descridbed
earlier, with this letter.

This sailing was first sade in November 1985, and iiae
been repeated in August 1936 and Fedbruary 1987,

O
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The Honorable Dennie R. ZXckart
June 28, 1987
Pege 9

Attachment 19 ie a copy of the letter esent to ownere
of 1983, 1984, and 1985 model yeer full-eized Suzuki
ATVe. Thim let’.er conteins theee provieions:

ake eure ‘.hat youn

thet ie the correct size for them. Full-eized
Suzuky ATVe (1ibcc and larger) are deeigned
for use only by ridere 14 yeere of ege and
older.

Alwaye wear a helmet end other protective
apparel. The teverity of many accidente could
have been leesened dramatically 1f only the
rider had been wearing protective epparel.

Get qualified treining, ae outlined below.

Ae with the letter esent to 850cc ownere, the full-eized
owner -letter goee on to provide informetion on the
SVIA Rider Couree. Suzuki aleo eent a copy of the
two~-part “"Tipe for the ATV Rider/0ff Roed Prectice
Guide" booklet, deacribed esarlier, with thie letter.

Alec ae with the mailing made to ownere of 80cc Suzuki
ATVe, thie mailing wae firet made in November 1985,
and hae been repeeted in Auguet 1986 and ['ebruary
1987.

In addition to dealer., Dietrict Selse Manager, end
owner mailinge, Suzuki hee aleo eupported the dealer
conmunicatione programs conducted by the SVIA. Ae
examplee of the deeler esafety promotion communicatione
conducted by the SVIA, I would like to call your
attention eepecially to the following:

Attechment 20 ie a copy of the cover letter of
a July 1985 mailing to ell ATV dealere. Thie
cover letter reminde dealerse that “...you, at
the point of purchaee, are in the beet
poeiticn to make Your customere eware of the
heed for trai-dng and education betore they
lesve your ghowroom." The mailing consieted
of e number of eefety related publicatione,
including Attechment 21, a copy of the "Safety
Tracks" newsletter. Thie iesue of the
newsletter featured & column entitled “Perents
== The Key to Family Fun on ATVe". Thie
columan contained impor:iant advice such ee
“...shcouragi{e] parente to buy the right eize
model for theipy child," “[e]lncourage the

parente to buy a complete set of eafety gear

O
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The Nonoreble Dennie E. Eckart
June 25, 1987
Page 10

for the child's protection,” "[e)acoursge
parente to enroll their children in an ATV
Rider'e Couree before they go riding with the
family”, and "

and are frequently resinded about the
safety proceduree they have learned.”

The "Tipe”, "Practice Ouide”, "Parente,
Youngetere”, and other SVIA eafety
publications diecuseed above were also
included in thie 1988 malling.

On March 17, 1987, SVIA made & mailing to all
ATV deelere. Attechment 22 ie a copy of the
cover letter of thie malling. Thie cover
letter statee “{rjemenber to always adviee
cuetonere sbout ATV safety, including reading
of the owner's manual, SVIA and ite training
coureee, wearing ¢ helmet and protective
equipment, and eupervieing of all young
riders. Do pot recommend riding double or

riding on paved roade. Also. strictly t_sznow
sge recommendstions labejed on each ATV".

On March 20, 1987, SVIA made an additional
mailing to ell ATV dealere of an ATV eafety
information kit. Attachmant 23 le a copy of
the "ATV Media and Customer Information”
portion of the eafety information kit. Thie
portion contains theee epecific
reconmandations, among othere:

strongly urge all ridere to enroll in
an ATV Rider'e Couree conduct.d by a
trainad instructor. Poet the nams and
number of your local instructor (call
1-800-447-4700 to find one or 1-714-
241-9286 to become one).

Streea the laportance of alwaye
wearing a helmet and protective
“parel.

Follow the ege racommendations labeled
on_the vehicles Don't aver recommend

an_adylit-eized vrhicle for youngetera.

Q
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The Nonorable Dennis E. Eckart
June 28, 1887
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{2) copies of any written informmtion concerning eafety
Pprecautions which dealers are rejquired to provide consumers
prior to the purchase of an ATV for children under eixtecn.

a, Suzuki began eelling ATVe in the Fall of 1982. Bvery

Suzuki ATV has alwsys borne a }aebe) urging the uee of
t & iance o
) d 6 Year .

b. Beginning with the 1986 model ysar, everv Suzuki ATY

bears s warning Jade] which stetes the minimum
e importa

adult . e eion of riduers under

age 16, the importance of the uee of eafety equipment,
and other faportant ctafety information. The minimum
age for Suzuki'a full-aized ATVe e 14 yeare of age.
Attachment 24 ia a copy of a typical Suzuki ATV
warning label.

€. 1987 and later model year Suzuki ATVe are ehipped to
the dealer with a coneumer information hangtag
attached. Thia hangtag ia displayed with the ATV on
the dealer‘’e ehowroom floor. The hangtag etatee the

) d age for the ATV, providee

inforaation about the SVIA rider training progras end
encouragea the reader to ask the dealer for further
information. and liets a number of isportant esafety
precautions, including:

Wear Your Helmat

Always Superviee Youndgetere
Get Qualified Training

Protect Your Eyee und Body

Attachment 25 ia 3 copy of a hangtag for a Cetegory G,
UJeneral Use, ATV, which le the moet common ATV
category. Attachuunts 26 and 27 are coplee of
Categorv ¥, Youtl Model, ATV hangtagr which are
ettached, reepectively, %o Suzuki'e 50cc and 80cc
ATVe.

d, Before buyiny z Suzuki ATV, many customere will wave
eeell an advertisement for Suzuk! ATVe. Most cuetomers
will have had an opportunity teo review the product
brochure for the wodel or modale the cuetomer e
considaring huying. All of Suznzi's product
brochuree, and ali of Susuki's print product
advertieements advise the reader of the uinimux

ERIC
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The Honorable Dennie X. Eckart
June 285, 1987
Pege 12

age the
described, tha need to use eafety equipment, and the
toll free telephone number to obtain information about
the SVIA rider training coureee. Attachmente 28 and
29 are copies of a typical Suzuki ATV print ad and
product drochute, reepectively.

Bach Suzuki ATV e slec ehipped with en owner'e sanual
and with a eafety information booklet. The dealer ie
required to give theee to esch cuetomer who buye an
ATV,

Rach Suzuki owner'e manual contains important eafety
information. Attachment 30 is en excerpt from the
owner'e manual for the Suzuki LT30, which ie intended
for ridere age 6 and older. Bach Suzyki ATV owner's
ns Aimun
® . Thie warning e in
addition to other warninge and faportant eafety
inforaation contained in the owrer'e manual.

"Tips for the ATV Rider/Off-Road Practice Guide" ie
the eafety infurmation booklet ehipped with Suzuki'e
full-eized ATVe. As diecuseed earlier, the “Tipe"
portion of thie two-part booktlet conteins a provieion
in the "safe Ri1ding Practices” eection that etates

L]

"Ron‘t Jet youngeters ride full sized ATYe.

"Parents, Youngetere and ATVe" ie the eafety
information booklet ehipped with Suzuki ATVe intended
for ridere under age 34 (Suzuki'e 50cc and 80cc
modele). As diecuessd earlier, "Parente, Youngetere"
includse the following advice in Part I of the
booklet:

reant 0 wayvs rides
e ~eized ATV. Never put your
chilé on & vehicle that requiree theam to
“reach" to put their feet on the footreete or
their hande on the handlebare.

Soxe
sanyfactyrers (thie includee Suzuki] have
use b

ed and/or
certain ainimyg egee and gbove. Parente

should follow theee manufacturers’'
Ieconmendations

(3) coples of written corporate policy(ies) with respect to
the marketing of ATVs to children under sixteen.

ERIC
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The Nonoreble Dennie X. Eckart
June 28, .987
Page 13

to children under eixteen. Our policy le embodied in
the age lebeling and other eafety-reletcd information
deecribed ebove. The preceding information cleerly
ehows Suzuki'e policy of promoting marketing precticee
designed to help ensure sefe use of ell ATVe,
including ATVe intended for uee by chiidren under
eixteen.

(4) copies of written corporete policy(ies) with respect to
disciplining dealershipe and seles represantetives who
dneppropristely market ATVs to children under sixteen, and,

(8) 8 listing of sctions taken by Sugzuki to discipline
deelershipe and/or seles representetives with respect to
violetions of corporete policy es described in #¢ ebove.

Suzuki has no written policy epecificelly regerding
dieciplining of deelerehips. Such actions ece taken
on e case-by-cese baeie in eccordance with the terme
of the deeler agreement ard appliceble etate laws.

Yhe minimus reccamended operator'e ege for an edult-
eized Suzuki ATV e 14. The minimum recommended
operetor'e age for Suzuki'e youth model ATVe 1e 12 for
the 80cc model and 6 for the 80cc model. Suxuki ie
fnot eware Of sny inetancee where e Suzuki deeler or
selee representetive hae vicleted Suzuki'e policy
regerding eele of an ATV for an operator under the
recossended minimum ege. If, howsver, you have
information to the contrery, we would certainly
eppreciete heering of it eo we can teke eppropriete
ection.

(6) with respect to Nr. Ielay's commitsent to "redouble our
efforts to sake sure [ineppropriete osrkating] doass not
continue, * pleese describe suzuki’e current and propossd
actions In this regerd.

As deecribed in item (1) m., ebove, Suzuki hae meiled
to Suzuki deelere snd will be pudbliehing exfety
edvertieenente in ATV industry trede v.gezinee further
promoting reeponsible ATV marketing rrectices et the
deeler level.

In sddition, Suzuki ie preparing e deeler bulletin to
cleerly reeffirm Suzuki's policy on thie importent
iesue. The bulletin will reemphaeize tc deelere the
importance of amatching the ATV to the ATV rider in
eccord with the rider's ekille end the recommended
ainimum ege for the ATV. Suzuki ie eleo coneldering

other poeseible eteps to help eneure eppropriete
matching of ridere with eppropriete-eized ATVe.

1 trust that the preceding information demonetratse to your
estisfection Suzuki'e eignificent eefety efforte, end
Suzuki'e longstending and continuing commitment to
eppropriete ATV merketing precticee, perticulerly for
children under age eiiteen. Pleese feel free to contect me
1f I can provide any edditionel informetion.

Sincerely,

John B. Weleh
Corporete Attorney
Manager. Legal Affeire Department

Aruitoxt provided by Eic:
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Qongress of the Hnited States
House of Bepresentutives
Wushiugton, B.C. 20515

WILLI INEMEYER

TR E - SHPORNIA

COMRITIZI

CNERET AND COMNEIRCE

supcuany May 28, 1987

Honorable James J. Florio
Chairman
Subcammittee on Commerce, Consumer Protection and

Conpet it iveness
H2-151 Annex

Washington, 0.C. 20515
Dear Jim:

I am writing {n regard to the May 11 hearing on All-Te' cain Lchicles
(ATVs), I want to thank you for scheduling this hearing which I thought
allowed for a balanced and fair airing of the issues relating to ATVs.

In connection with the May 1l hearing, I would like to ask that the
enclosed information fram U.S. Suzuki be included in the hearing record at
the appropriate point. As you know, U.S. Suzuki is located in my
Congregsional District and has a great intecest in this issue. 1 think this
correspondence will be helpful to us as the Subcamittee considers this

important {issve.
I appreciate your attention to my request.

Sincerely,

wxllEam E. Dannemeyer 7

Marber of Congress
WED?3b

WASHINGTON OPPICE: 1314 LONOGWORTH MOUSE OFFICE BUILOING. WASHIHOTON OC 2085 (3C2) 238 4N
OISTRICT OFPICE 1238 NORTH HARSOA BOULKVARG SUITE 100. PULLEATON. CA $263%, (M4) ssz-OV\
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$ suzuki

U.8. SUZUKI MOTOR CORP,
PO #OX 1100. 3251 EAST IMPERIAL HIGHWAY, BREA, CA 926216722

TEL (714) 996-7040 TELEX 68-3348 FAX (714) 9706005 CABLE ADDRESS “COLLEDA
April 27, 1987

Terrence M. Scanlon

Chairman

Consumer Product Safety Commission
5401 Westbard Avenue

Bethesda, MD 20207

Subject: Response to Letter of Pebruary 18
Regarding ATVs for Children Under Age 12

Dear Chairman Scanlon:

This letter is in response to your letter of February 18,
1987, requesting that U.S. Suzuki Motor Corporation
{"Suzuki") voluntarily cease marketing ATvVs intended for use
by children under 12 years of age. Suzukl has carefully
studied your request and, based on information available to
us, we must respectfully decline your request.

Suzuki distributes a small, slow, lightweight ATV intended
for use by children under age 12. The model is the LT50.
The LTS50 has an engine displacement of 50 cubic centimeters
(cc) and an unrestricted top speed of approximately 12.5
miles per hour. As distributed, the LT50 has its speed
limiter set to a maximum speed of 7 to 8 miles p»r hour.

Suzuki has sold over 55,000 50cc ATVs intended for use by
children under age 12 since 1982. We are aware of only
three minor injury accidents out of this entire population
of vehicles. This is certainly an excellent safety record.

You reguested that Suzuki voluntarily cease marketing ATVs
intended for use by children under age 12 based upon:

-~ the rapor%s of medical experts
-- the reports of human factors experts

Our review of the reports of the medical and human factors
experts shows that these reports do not support your reguest
that Suzuki voluntar.ly cease marketing ATVs intended for
use by children under age 12.

Your letter stated that the medical experts made a
recommendation based on clinical analyses of ATV accidents
that ATVs specifically designed fcr children under age 12
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Terrence M. Scanlon
Page 2
April 27, 1987

should be removed from the consumer market. This statement
is not supported by the facts. The Franklin Research Center
report openly admits that ¥Pranklin "...automatically
&ssignéd to any operator who was less than twelve years old"
the causative factor "lacked independent Judgment
(child)."1/ This is not clinical analysis, this is a
simple, unsupported assertion.

Your letter also stated that the human factors experts
concluded that, typically, children under age 12 do not have
the motor, perceptual, and cognitive skills to safely drive
an ATV of any size. This conclusion, in fact, is not
supported by the human factors report. A fair reading of
the Essex Corporation report2/ leads to the conclusion that
children under age 12 may not have motor, perceptual, and
cognitive skills which have developed to adult levels.
Nowhere does the report assess what level of these skills
are required tc operate ATVs intended for use by children
under age 12, and nowhere does the report indicate that
adult skill levels are required in order to operate an ATV
intended for use by children under age 12.

As an everyday experience children under 12 ride bicycles,
ski, use skateboards, and roller skate. Children are
accomplished at these tasks, many of which are more complex
than riding an ATV intended for use by children uhder age
12, even though these children's skills may not have
developed to adult levels.3/ This demonstrates that adult
level skills are not required for many complex tasks.

Thus, the medical and human factors reports do not support
the statements made in your letter. 1If, for the sake of
analysis, we assume that these reports were accurate, we

1/ Franklin Research Center, Final Report: Medical Analysis
of ATV Injuries, Sept. 19, 1986, page 50 (emphasis addeg).

2/ Essex Corporation, All Terrain Vehicle (ATV) Human

Pactor Analysis, Sept. 11, 1986.

3/ Indeed, a youngster riding a bicycle in a traffic
environment must simultaneously maintain balance and cc .trol
of a single track vehicle while scanning the road and
surrounding traffic, identifying potential hazards,
predicting the path of various vehicles and outcome of their
potential maneuvers, deciding upon the optimum path of
travel for the bicycle based on these factors, and executing
the decision.
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April 27, 1987

would expect to see large numbers of accidents involving
children under age 12 on ATVs intended for use by such
children. This is clearly not the case. Out of all the
accident data gathered by the CPSC, only 4 accidents involve
children under age 12 on an ATV intended for use by children
under age 12. This fact alone shows the inaccuracy of the
medical and human factors reports. It also shows that
children under age 12 are indeed capatle of safely operating
ATVs that are designed with special features and
characteristics making the machines suitable for these
children.

As you are aware, the Suzuki LTS50 is specifically designed
for use by children under age 12. Consequently, the LTS50
has special design features, operating characteristics, and
safety information appropriate for this vehicle. Riding an
LTS0 is not simply a miniaturized version of riding an
adult-sized ATV. Riding an LT50 is a different riding
experience. The LTS0 has a much lower acceleration rate
than larger ATVs. This is true regardless of the setting of
the LT50's throttle limiter. The LT50 has a lower ground
clearance than larger ATVs. This has the practical effect
of keeping the LTS0 from being used in very rough areas
because use in such areas would result in the LT50 grounding
on surface fzatures.

The LT50 has simplified controls so that young riders have a
simpler riding task than riders of large ATVs. The LTSO and
its controls are appropriately sized for the young rider.
Instructions in the owner's manual and other literature
supplied with the vehicie are appropriate for adults to use
in teaching and supervising use of an ATV intended for use
by children under age 12.

Suzul:i shares the Commission's desire to reduce ATV-related
accidents and injuries to children under age 12.

Eliminating ATVs intended for use by such children, however,
is not a solution. Of all the ATV-related injuries to
children under age 12, about 96% occur on ATVs intended for
older children and adults. Indeed, over 70% of the injuries
to children under age 12 involve ATVs intended for use by
riders 14 years of age ancé older.

The key to reducing injuries tc children under age 12, then,
clearly is to keep them off of the larger vehicles, whether
as operators or passengers. We need o0 increase cur efforts
at preventing parents from carrying children as passengers
on ATVs, and from letting their children ride as passengers.
Suzuki is doing this through increased dealer and ow:er

O
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information materials, and through the support of the model
legislation and other safety efforts of the Specialty
Vehicle Institute of America (SVIAY. We also need to work
to ensure that young riders are operating ATVs appropria:e
to their size and skill. To this end, it is importart if
not essential to ensure the continued availability of small,
lightweight, slow ATVs intended for use by children under
age 12 so that these riders are not forced onto larger
vehicles and thus exposed to greater risk.

Although we cannot agree to your regquest to discontinue
marketing our 50cc ATV, Suzuki wishes to emphasize most
strongly our concern over child safety Notwithstanding the
outstanding safety record of the LTS50 and Suzuki's
continuing efforts to maintain that record, we stand ready
to work with you, the other Commissioners, and the CI'SC
staff toward constructively exploring and developing a
sound, mutually acceptable program, through the voluntary
standard process or other approaches. Toward this end, I
would respectfully request that you afford Suzuki
cepresentatives the opportunity to discuss this matter
further with you.

A more detailed analysis of the issues behind Suzuki's
position on this matter is enclosed.

Sincerely,

Ao has

M. Tani
President

MT:bf

Enclosure

cc: Vice Chairman Anne Graham
Commissioner Carol G. Dawson

ERIC

2/53




245

Response of Y.S. Suzuk1 Motor Corporation (“Suzuki™)
To Chairman Scanlon's February 18, 1987 Letter
on Marketing of ATVs Intended for Children Under Twelve

Suzuk1l submits this response to Chairman Scanlon's
February 18, 1987 letter requesting "all pertinent facts"”
relating to marketing of ATVs 1intended for use by children
under twelve. Suzukl currently markets a 50 cc ATV, the LT50,
which is a four-wheel ATV specifically recommended and
age-labelled for children six and above. The LTSO currently

reta1ls for about $800 per unit.

For the reasons set forth below, Suzukl regards 1ts LT50
as a highly safe children's product and therefore plans to

continue marketing this product.

I. The Suzuk1l LTSO Is Especially Designed for the
Safety of the Young Rider

The LTSO is specifically designed and engineered to be
safe for the young operator. The model 1s small 1n size, with
a very low center of gravity, to match the small si1ze of the
youngs;ers for whom 1t is intended. Thus, both the dimensions
and weight of the S0 cc ATV are substantially less than larger
ATVs 1ntended for older vyouths or for adults. Also, the

vehicle is equipped with simplified controls -— a single brake

\-1 5 Nand
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lever, a single throttle control, and one forward gear with no
clutch so that no sh:fting 1s required -- to minimize the
driving task of the young rider. The LTS0 also has a low
ground clearance which effectively prevents the ATV from belng
used 1n very rough areas because the ATV would not clear the
surface features. The vehicle 1s also equipped with extra

shielding to help prevent heat and mechanical injuries.

Perhaps the most significant safety-design features of
the LTSO ATVs are their low maximum speed and their additional

speed reduction devices. The small, 50 cc engine size (the

smalless of any ATV) 1s intended to provide ve.'Y 1limited
operating power and a much lower acceleration rate than larger
ATVs. Moreover, the vehicle 1s delivercd to the purchaser
with a speed limiter installed to reduce maximum vehicle speed
to about 7-8 miles per hour. The speed 1limter can be
adjusted to 1increase gradually the maxirum speed, but this
requires the wuse of hand tools. This very low-speed
configuration 15 especlally well suited for allowing the child
to familiarize himself or herself with the vebicle. With the
speed limiter removed, the Suzuki LTS50 15 capable of maximum
speeds of only 12.5 mph, a speed easlly and regularly exceeded

by children ri1ding bicycles.
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The LTS50 is also equipped with a tether-operated engine
stop switch. This allows a supervising adult to stop the ATV
at any time merely by pulling on the tether. Thi1s engine-s.op
tether is an excellent device for use when the child 1s first
becoming familiar with the vehicle. Also, because the tether
can be easily removed, rendering the engine 1noperable, a
parent can use the tether as a locking dc¢vice to prevent

unauthorized or unsupervised operation of the vehicle.

The LTSO ATVs respond to a need felt by parents for
appropriately sized ATVe for their children. In addition to
allowing children six and clder to leain safely about ATV
riding, these vehicles allow children to accompany theilr
ATV-ri1ding parents on family outings and other activities,
which is a major aspect of ATV use 1in the U.S. The superior
safety record achieved by Suzu%l's 50 cc »TVs suggests
strongly that parents do 1n fact assure that they are used 1n
ways appropriate to individual children's si1zes and

capabilities.

It should be evident frcm the above that the LTS0 s
designed and buillt with safety as a paramount concern. The
CPSC staff 1tself has recognized 50-60 cc ATVs as a "special

class" of ATVs which have speed and size features difierent

O
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than "typical ATVs."L” As 1s discussed Subsequently herein,
the exceptional safety record of the Suzuk1i 50 cc ATVs 1s the
strongest confirmation of the success of the safety-oriented

design and construction of these vehicles.

II. Suzuki Provides Parents with Comprehensive
Safety Warnings and Instructions Regarding Use
of the LT50

The Commission has voiced concerns generally that
purchasers of ATVs are provided 1nadequate safety warnings and
instructions for ATV use. Suzuk1l belileves the materials 1t
ptovides LTSO purchasers provide clear and ample warnings and

1Lstructions for safe use of this product.

In addition to the warning labels affixed to the LT50
and the safety hangtag that 15 clearly displayed on the
vehicle at the dealership (copies of which are attached as
Appendices A and B, respectively), the LT50 owner's manual
(pertinent pages of which are attached hereto as Appendix C),
contains explicit and comprehens've safety warnings and
instructions aimed particulariy at parents’' responsibilities
in supervising young riders. For example, under the neading
IMPORTANT NOTICE TO PARENTS, page 2 of the manual contains the

following bold-face warning:

47 Contract No. CPS(C-C-86-1192, page 8.
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WARNING

Proper parental supervision and
instruction are necessary for safe and
proper operation of this LTS0 by young
riders.

Likewise, page 2 contains the following highiy specific,

bold-face message:

WARNING:

° Even though the LTS50 has four wheels, it
can tip over in any direc‘ion. Improper
turning techniques, traversing hills,
accelerating on hills, and turning on
hi1ils can all 1lead to vehiclie tip over.
Learn proper riding techniques and avoid
riding situations which can liead to trip
[sic]) over accidents.

° The LT50 and other all-terrain vehicles
(ATVS) have unique handliing
characteristics. AlVs handle differently
than motorcycies. Although ATVs have four
(or three) wheels, they handle differently
than automobiles, too. ATVs require
special riding techniques suited to their
handling characteristics, so be sure that
all riders of the LT50 practice ard mascer
the riding techniques described in this
owner's manual (Starting on page 21).
ATVs can rollover if proper riding
techniques are not wused or 1f proper
precautions are not used when riding.

The owner's manual contains subsequent, detalled 1nstructions

to the parent regarding safe riding and related operational

requirements.
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In addition to the safety materials that accompany the
LTS0, Suzuki provides all new LTS50 purchasers and has provided
all past 50 «cc purchasers with the booklet, Parents,

Youngsters and ATVs, waich is specifically designed to provide

warnings and instructions for parents and for parents to share
with young ATV operators (Suzuki's safety letter accompanying

this booklet is attached hereto as Appendix D).

As the above discussion indicates, Suzuki believes that
dissemination of appropriate warning and instructional
information to parents is an essentiel part of the safe riding
experience and, coupled with the safety-oriented design and
construction of the LT50, helps ensure that the LT50 i. 1n

fact operated safely.

I1]. The CPSC and Industry Accident Data Reveal an
Extremely Low Number and Low Rate of Accidents
Involving 50 cc_ ATVs

Suzuki 1s aware of only three minor injury accidents out
of more than 55,000 50 cc ATVs which the company has sold
since 1982, when 1t began sesling these vehicles. This
outstanding safety record is documented as well 1n the (PSC's
own data. The CPSC's hazard analysis identified a total of

only three accidents involving 50-60 cc ATVs, none of which
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involved the LTS0.%2” These figures document the wvirtual

absence of risk involved with these products.

The Directorate for Economic Analysis, which undertook
the agency's risk assessment, oppo..d restrictions on
merketing 50-60 cc ATVs because its risk assessment did not
support such action.y’ Th s conclusion of the Economic
Analysis Directorate was the subject of considerable
discussion at the staff’s Novemb%r 19~-20 briefing to the
Commission, at which time the staff reilterated the absence of

significant injury numbers and rates on the $0-60 cc ATVs.*’

The conclusion and position of Economic Analysis are
additionally significant because the hazard and risk analyses
actually included 50-60 cc ATVs in the same category as ATVs
up to 90 cc 1n size, thereby creating a higher risk figure
because of the st.stantially greater numbers of accidents that

have been associated with these larger ATVs. Neither the

L/ ee Freedom of Information Act response from Priscilla

Martinez, CPSC, to Paul M. Laurenza, Dec. 12, 1986.
1/ gSee 'Memorandum from Gregosy B. Rodgers to Nicholas V.
Marchica, "Preliminary Description of the Costs and Benef1ts
of the ATV 7Task Force Recommendations,” 25 Sept. 1986.

L/ See Transcript of All-Terrain Vehicle Task Force
Briefing (hereinafter Transcript), November 19-20, 1986. Vol.
11, pages 22-23, 150.
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Economic Analysis risk assessment nor the Directorate for
Epidemiology hazard analysis, which was the basis for the risk
assessment, segregated out 50-60 cc models.®*’ Therefore,
even using inflated risk figures, Economic Analysis
recommended against any restriction on marketing of ATVs for
children under twelve. &’ That recommendation would
necessarily be all the stronger, of course, with respect to

the LTS0 because that vehicle was involved 'n no accidents in

the hazard analysis.Z’

The reil-world accident data thus demonstrate that the
LTSO ATVs are exceptionally safe products. The wvirtual
absence of accidents, compared to the tens of thousands of
vehicles 1n use, in itself belies any claim that operation of

the LTSO 1involves any significant risk, much less an

%+ gSee, e.g., Transcript (Vol. II), page 31.
£/ gee Transcript (Vol. II) at 150. In order to quantify
the minimal risk associated with children riding all 50-60 cc
models, Suzuki requested the CPSC to do a hazard analysis and
risk analysis specifically for these vehicles. See letter to
Chairman Terrence B. Scanion from John B. Walsh, Fev. 13, .
1987. We have not yet received any response to this request.

1/ Suzuki estimates that its 50 cc ATVs constitute slightly
more than two percent of the total ATV vehicle population. It

might be expected, then, ¢ fatalities involving these ATVs
would constitute Slightly moie than two percent of the total
number of ATV-related fatalities. In fact, according to

CPSC*'. fatality data the fatality rate on the Suzuk1 50 cc
ATVs is zero.




unteasonable risk. Moreover, {t is enlightening to compare
the virtual absence of LTS0 accidents with the numbers of
accidents occurring on other motion-related children’s
products.  According to the CPSC's data for calendar year
1985, the following estimated numbers of children under 15
were treated for injuries in hospital emergency rooms:
bicycles (390,000 injuries); roller skates (46.000); sleds
(24,000): skateboards (25,000).%" While Suzuki recognizes
that the universe numbers associated with these products may
differ widely, one cannot escape the conclusion that commonly
accepted motion-related children's products individually cause

tens of thousands of injuries to children annually. When one

considers, then, tne virtual absence of injuries on the Suzuki
LTS0, the outstanding safety record of these products becomes

even more dramatically evident.

The CPSC staff report and testimony, as well as Chairman
Scanlon's letter of February 18, 1987, indicate that the bases

for requesti.g cessation of marketing ATVs intended for

s/

= U.S. Consumer Product Safety Commission, Toy Safety
Questions and Answers, Nov. 1986. At the height of skateboard
popularity in the U.S., the CPSC reported more than 100,000
~hospital-treated injur es annually on these products,
including more than 3,000 injuries per week during peak
seaso?al use. See CPSC Hazard Analysis Report on Skateboards
(1978).
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children under twelve are the human factors and medical
reports, which were prepared, respectively, by Essex
Corporation and Frank.in Research Center, two independent
contractors retained by the CPSC in connection with the ATV
Task Force study. As explained below, however, these
contractors’ reports provide no support for cessation of

marketing the LTSO.

Iv. The Human Factors and Medical Reports Do Not
Support Cessation of Marketing the Suzuki LTSO

A. The Essex Corporation Human Factors Report

The Essex Corporation report®’ constitutes primarily a
review of various academic studies regarding the development
of children in four areas: anthropometric characteristics
(i.e., size and ctrength), perceptual abilitlies, motor skills
and cognitive abilities, Based on published studies regarding
children's size and strength at various ages and based on
measurements made of ATY dimensions, the report recognized
that the average child in the six to eleven year age group
could physically handle 50-60 cc and even larger ATVs. It

also concluded that, according to the 1literature reviewed,

2/ Essex Corporation, All Terrain Vehicle (ATV} Human

Factor Analysis, Sept. 11, 1986 (hereinafter "Essex Report").

O oL
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children's perceptual, motor and cognitive abilities develop
at different rates and that at about the age of twelve
children's capabilities in chese oreas "stabilize™, f.e..
reach near-adult levels. Because children younger tha-~ twelve
have not reached near-adult levels of capabilities in these
areas. the report recommends that children under twelve should

not ride ATVs.

The Essex Report did not conclude that 50 (or 60) cc ATVs
pose unreasonable risks or hazards to s1x to eleven year ¢ld
children. The report did not assert that concluston, but
fnstead simply made a recommendation based on a conservaiive.
unsubstantiated preference that children under twelve not ride

ATVs.

Second. even {f the report had stated a conclusior that
$0 cc ATVs constitute unreasonable r1sks or hazards for
children under twelve. the“report contains no plausible basis
for such a conclusion. The report never constiders what
minimum level of particular skills and c¢ther conditions are
necessary to Jperate a S50 cc ATV safely. Thus the Report
provides no basis for saying that children six to eleven years
oid are lacking the skills necessary to operate these
particular products safely. Of course, as noted above, the

report does not purport to reach this conclusion, but only to

Q P
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recommend that children under twelve not ride ATVS because
they have not reached near-adult levels of capabilities 1n

some arras.

The report also fails to consider a number of highly
relevant factors that must be considered 1n any credible

evaluation of the safety of children r.ding 50 cc ATVs:

A. The report made no attempt to understand the
particular products' design, englneering and performance
characteristics and how such factors would relate to
children’'s operation of the vehicles; despite the contract's
instruction to consider the special speed-limiting
characteristics of the smallest ATVs,*2” the report simply
ignored the fact that 50 cc ATVs are delivered with a speed
capability of only 7-8 mph, which may be adjusted by a

supervising adult to match the skill of the rider;

B. The contractor never observed children actually

/
operating 5C cc ATVs;

427 Contract No. CPSC-C-86-1192, page 8 (hereina’ ter Essex
Contract). Although the contractor attempted to undertake a
crude evaluation of the vehicles' overall design by measuring
the vehicles' dimensions, this simplistic effort was carried
out improperly. For example, the report cites a Suzuki 85 cc
three-wheel vehicle with certain specified controls. Essex
Report at Table A-1. ©None of the ATV distributors sells the
vehicle described nor any similarly configured vehicle.

ERIC 28,
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C. The contractor did not consider the real-world
safety record of 50 cc ATVs as reflected 1n the extremely low
incidence of accidents (and the absence of accidents in the

hazard analysis specifically involving the LTSO0);

D. The contractor did not attempt to assess the
importance or effect®of the explicit, comprehensive safety

instructions provided to parents 1n tiie LTS0 owner's manuszls

E. The contractor never considered that children six
to eleven regularly ride bicycles, skateboards, roller skates
and skis, products requiring skills 1n some respects similar
to and equally 1f not more complex than thoie required in

operating 50 cc ATVs; and

F. The report never acknowledged technical literature
tndicating that children can enhance thelr skillls 1n operating

items such as 50 cc ATVs through actual experience.

The analytical flaws and omlssions 1n the Essex Report
are compounded by the contractor's total failure to attempt to
veri1fy 1ts hypotheses :n the real! world. The contractor
1gnored the real-world accident data, made no attempt to
undertake 2ven the simplest type of real-world analysis =-- for

¢xample, observing children riding S0 cc ATVs -- nor made any

>
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other effort to correlate its literature-based hypotheses with

the real-world performance of the product.

B. The Franklir Research (Center's Medical
Analysis

The CPSC contracted with Franklin to “provide the
Medical Director with technically sound, clinical analyses of
ATV  1njuries/deaths which may be wused to support CPSC
recommended revisions to the voluntary standard now being
developed by SVIA." The contractor was to provide medical
analysis of ATV-associated 1njurles and deaths as well as a

"speci1fication of causal factors."ii’/

The relevance of the Franklin Research Center
report+t” to the specific 1ssue of the safety of S0 cc ATVs
is questionable at best. The Franklin Report analyzes 424
accidents selected by the CPSC staff. The accidents do not
constitute a random sample. The report finds that 71 of the

L]
424 accidents 1nvolve operators under the age »f twelve.t2’

447 Contract No. CPSC-C-86-1199, page 6.

et Franklin Resear:ss Center, Final Report: Medical
Analysis of ATV  Inju. Sept. 19, 1986 (hzreinafter
"Franklin Report"™),

43’ fFranklin Report, page SO.

O
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The report also very briefly refers to 1literature on child
development and concludes that children under twelve have
slower perception/decision/reaction times than adults and
exhibit a  decision-making process less complete than
adults.+* Based on these two points, the report recommends
that no child under twelve should operate ATVs and that all

ATVs under 100 cc should be removed from the market.

With respect to 50 cc ATVs, this rccommendation 1s
unsupportaole. The accident statistics described by the
report are completely misleading; the report does not focus on
the question: on what size ATVs are childcen getting hurt?
It never indicates huw many of the 424 accidents occurred on
50 cc ATVs. In fact, a review of the underlying accident
reports shows that only one, minor injury accident of the 424
accidents studied by Franklin involved a 50 cc ATV. Thus, at
the very outset 1t may be questioned how any valid conclusions
can be arrived at regarding S0 cc ATVs, 1n particular the
LTS0, when the contractor did not analytica'ly segregate out
these products from larger vehicles intended for a different
age group (i.e., children twelve and above) and when the
accident grouping for the 50 cc ATVS consisted of a single

accident.

427 Franklin Report, page 52,

ERIC
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Moreover, although the Franklin Report summarily

dismisses the issue of mismatch of ATV size ané operator,**’
an objective review of the statistics makes clear this 1s the

critical 1issue. Sixty-eight of the seventy-one accidents

involving operators under twelve occurred on ATVs 70 cc and

above, i.e., on ATVs larger than those the industry recommends

for children under twelve,**’

and more than seventy percent
of the accidents 1nvolving operators und:r twelve occurred on
ATVs of 160 cc or larger, i.e., those recommended for persons

fourteen and older.

Additionally, the Franklin Report fails to examine the
engineering, design or performance characteristics of 50 cc
ATVs. While 1t discusses children's purportedly slower
reaction t:imes, the report gives Lo recogslition to the snall
s1ze, sSizplified controls and substantially slower speeds
puilt into ne 50 cc models designed for children sSix and
older. Thus 1t makes no evaluation whether children under

twelve have skills appropriate to the 50 cc models.

13/ Franklin Report, pages 58-60.

1¢/ The closest the Franklin Report ever comes to a review
of the size of the ATVs 1nvolved 1n accidents 1S a breakdown
showing the number of accidents on “"small" ATVs. Franklin
Report, page 8. However, the report includes 1n this group
not only 50-60 cc ATVs but also 70-86-90 cc ATVs, which are
larger and faster ATVs recommended for operators fwelve and
over.

™o
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Further, the Franklin Report openly declares that 1t
“*automatically assigned to any operator who wWas less than
twelve Yyears old” the ac i1dent causative factor "lacked
independent judgment (child)."+l” The report makes clear
that this arbiltrary causation assignment resulted not from any
examination of the specifics of accident scenarios 1nvolving
50 cc ATVs, but from a review of developmental literature and
the number of ch:ldren 1njured on ATVsS recommended for older

ycuths or for adults.

The Frank:1n Report thus provides no defersible basis
for any finding regarding the safety of 50 cc ATVs. It does
not go beyond the 1literature-review approach to <child
develepment 1ssues, never addressing the question of what
ski1lls «re necessary or desirable for the 50 cc ATVs. And
although the report 1s primar:ly directed to real-world
accident experilence, 1t does not address the record of safe
performance of the 50 cc ATVs. It merely lumps these vehicles
and the siagle accident 1nvolving them :nto a group with
iarger, more powerful ATVs not designed for children under

twelve.

L2 Franklin Report, page 50 (emphasis added).
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V. The Real-World <ccident Data Refute the Human
Factors/Medical Analysis 2egarding 50 cc ATVs

The foregoing discussion points out some of the major
inadequacies of the Essex and Franklin reports as they pertaln
to the subject of 50 cc ATVs. Each report made unfounded
analytical assumptions regarding both tkre products and their
intended operators and then proceeded to make quantum leaps to
specific conclusions and recommendat.ons regarding the ability
of children under twelve to operate ATVs 1intended for their
use. Neither the contractors nor the staff made any attempt
to confirm or validate the findings or rec .mendations of the

reports.

Moreover, 1f the conclusions of the reports were
accurate to the slightest extent, presumably there would e a
substantial number of accldents involving children u.der
twelve on 50 cc ATVs. Yet, as discussed at length above, the

real-world evidence 1s overwhelmingly to the contrary.

At no point, however, did the Commission staff or the
contractors attempt to explain the glaring 1nconsistency
between the contractors® hypotheses and the evidence of the
real-world safety of 50 cc ATVs. The staff, both 1n 1ts
report and 1n the staff biriefing, recognized the conflict

between the real-world accident data and the contractors'

vy
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reports, but without explanation simply chose to accept the

latter.

In cases arising under the CPSA, the courts have not
hesitated to reject wunverified, untested "expert opinion"
evidence, particularly where the opinion relied on assumptions

or hypotheses. See, e.g., Aqua Stide 'N' Dive Corp. v. CPSC,

569 F.2d 831 (S5th Cir. 1978). fhe need for substantiated
"expert opinion” evidence tc¢ support remedial action 1S
perferce all tte more essential where the risk of injury 1s
remote. Id. In any event, when one considers the enorwL us
expenditure of time and effort by the CPSC to study ATVs, the
total absence of any attempt to explain the massive
contradiction between the contractors’' recommendations and the
real-world safety perfoermance record regarding 50 cc ATVs
should give the Commission the most serious doubts about the

under twelve-year age recommendation of the contractors’

reports.

VI. Eliminating or Curtaising the Availability of
50 c¢cc ATVs Will «ncrease the Risk to the
Public

In the CPSC staff report and in testimony at the
November 19-20 staff ©oriefing, the staff indicated that

curtailing the availability of 50-60 cc ATVs may very well

ERIC “h2
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increase the risk to children under twelve by encouraging that
group to ride larger ATVs not designed or 1ntended for their
use. The Directorate for Economic Analysis concluded that
children riding such 1larger ATVs would face a sSubstantially
greater risk of injury than that associated with the smaller
ATVs.*2” And Commissioner Dawson's dissent regarding S50-60
cc ATVs expressed specific concern over the 1likelihood of
increased risk to children 1f smailer ATVs were

unavallabtie .’

There was no dispute among the staff regarding the
li1kelihood of increased risk associated with curtalling
availlability of the 50-60 cc ATVs In fact, David Schmeltzer,
the Associate Executive Director for Compliance and
Administrative Litization and the most vocal staff critic of
ATVs generally, succinctly characterized such action as
"driving children to the larger, more powerful ATVs. "%/
Considering that the staff has found that approximately 70

percent of the children under twelve ridirg ATVZ already ride

427 Transcript (Vol. II), pages 23-24,

427 yideo Transcript of December 18 CPSC Meeting.

~

%/ Transcript (Vol. II), page 192.

26
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larger models,®*‘” the 1likelihood of even greater numbers

of children riding such vehicles if the 50-60 cc models are

curtailed seemS self-evident.

The 1mportance of the potential for increased risk as a

result of action against 50-60 cc ATVs <can hardly be
overstaced. Given the undisputed, negi:gible risk that exists
to children under twelve on these models, virtually any shift
among such children to riding larger ATVs, where they are
clearly at greater risk, will result in an overall 1ncrease 1n

risk.&&’

Cessation of Marketing a Product 15 In Effe t a
Total Ban of That Product and Should be Unaer-
taken Only Under the Most Seve e Circumstances

As discussed above, there 1s no reasonable justification

a voluntary halt to siles of a product as demonstrably

.

217

the
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Memorandum from Gregary B. Rodgers to Nicholas V.

Marchica., "Preliminary Description of the Costs and Benefits

of the ATV Task Force Recommendations," Sept. 25. 1986, page
2.

12/ The Commission 1tself has recognized this type of
problem 1n the recent past. In 1979 the CPSC received a

rulemaking petition which sought, among other things, to
restrict use of minibikes and other off-road two-wheeled
motorized vehicles to the average-sized 14 year-old. Among

Commission’'s reasons for denying the petition was that

"injuries to rrders of vehicles that are too large for them to
handle might 1ncrease.” 44 Fed. Reg. 69982 (1979).
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safe as the LTS0. The Commission's February 18 letter
requests a voluntary cessation of marketing, but because the
practical eftect of the Commission's request would be the same
as a mandatory ban on the sale of the LTSO, Suzuki believes
the statutory requirements for a banning rule should be fully

recognized in assessing this matter.

Under both the provisions of the CPSA, 15 U.S.C.
§§ 2057-58, and those of the Federal Haza~dous Substances Act,
15 U.S.C. § 1262, the Commission 1s requlired to follow
stringent procedures and to make critical substantive
determlnations before any final rule banning a product may be
promulgated. In addition to complying with a multi-step
process which includes cost/benefit analyses, the Commission
must, among other things, determine substantively that the
requisite hazard exists and that the regulation 1s the least

burdensome means of addressing that risk.&%”

A ban, of <course, 1is the most drastic regulatory

imposition upon  both the public and the product's

£/ A ban typically reduces risk by eliminating new sales.
However, where the risk is minimal, and further where the

possibility exists that eliminating a product could increase

risk, a ban is both unjustified legally and is potentially
counterproductive.
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manufacturers and sellers and thus should not be impcsed
except where an unsafe product cannot reasonably be made
safe. Where’, as here, there 1is only a negligible risk to
begin with, surely the means employed to address such risk
should -- and statutorily must -- be far less severe than an

outright ban on the product.

If there is any legitimate basis upon which to regulate
products with a safety record as outstanding as thit of the
LT50, a host of other measures are available -- through the
regulatory process or through voluntary efforts in conjunction
with that process. For example, improvements 1in labeling and
warnings, performance criterta, and/or training would be far
mere appropriate and justifiable objectives than a ban. Most
of these efforts have been implemented, or are already in
progress. In addition to 1ts own efforts, Suzuki1 will
consider any or all measures 1n cooperation with the

Comnission to ensure the safest reasonable use of the LTSO.

O
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{ LOCATION OF LABELS
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WARNING
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SPECIALTY VEHICLE INSTITUTE
OF AMERICA

- A CODE FOR ATVentwrers

© Know Your Owner's Monus!

© Woer Your Holmet

© Ride O Rood Only, Rover vn Public Roods
® Corry 6o poasengers

© Alwoys Supervies Youngsters

© Rids Swoight-Ne Alsohel or Pruge

© Lond Your ATV 30 Shied Riders Only

® uit Sanlified Trolning

¥ Ride Withia Tour Shitls

® Chock the ATV Botors You Ride

© 5.vt0ct Your Eyes and Body 2 / J
© Riss ““ich Othors-Nover Alone

© Respoct Riding Aree Rules

® Koop Nolos ixveia iow

© Proserve the £ wvironment

© §¢ Conrtoovs 30 ANl You Most

WAXE YOUR GREAT ATVewre A sarE oxE SVIA

Ve
Savie of
A e

)

e TR Y 6 e
. .YOUTH MODEHL

TH™ ATV IS INTENLED FOR
RECREATIONAL USE BY YOUNG
uPERATORS.

OPERATOR ONLY-NO PASSENGERS
ADUL™ SUPERVISION REQUIRED

MINIMUM RE.OMMENDED OPERATOR AGES

THES CATEGORY ¥ (YOUTH) ALL TEMRAIR VEMCLE (ATV)
1S FOR OFF MOAD VST ONLY. SURING BATLIGHT NOURS,
FOR GENERAL RECREATION SNGER ADULT SUPERVISION.

~wEiE WSTITUTE ¢ ARERICA (VW)

SKILLS. FOR INFORMATION, CONTACT YOUR BEALER.

TIE MANUFACTURER CERTIFIES THAT TS ATV MEES
THE INTENT OF THE AUGUST, 1008 DRAFT AMERICAN
NATIONAZ STANDARDS INSTITUTE (ANSD ATV 0% — 01
YOLUNTARY STANDARD FOR CLASS FATVs.

. THIG HANGTAG MUST NOT BE REMOVED SEFOAR SALE. .
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Appendix C
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(NOTE: The text ol this owner's manual has been retalaed 1in
subcommittee files,)
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: Appendix D

5UIUKI}

- ATV SAFETY INFORMATION -—

PLEASE READ CAREFULLY

Dear Suzuki ATV Owner:

A safe ride »n your Suzuki ATV is a fun ride. We at Suzuki
would like your youngster to enjoy his or her ATV safely, so
we would like to share some important safety tips with you.

We have received reports of accidents that could have been
avoided if only the ATV rid-~rs and their parents had used a
little care. The following are some precautions that you
can take to help make sure every ride is safe as w21l as fun
for your youagster.

O
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U.S. SUZUKI MOTOR CORPORATION

Read your owner's manual and the ATV's labels a-

review them with your youngster. Follow the warnings
and tips that you read. Your owner's manual and ATV's
labels contain many of the precautions discussed below.

Make sure that youngsters only ride an 4TV that is the
correct size for them. No youngster under age 6 should
ride the 50cc Suzuki ATV.

Always supesrvise youngsters. Never allow them to ride
alone. Young riders need adult guidance. Be sure you
are around to remind youngsters of safe riding habits.

- Always have your young rider wear a helmet and other

protective apparel. The severity of many accidents
could have been lessened dramatically if only the rider
had been wearing protective apparvel.

Never allow your youngster to carry a passenger. All
ATVs are designed to carry the rider only.

Never lend your ATV *o an inexperienced rider. Many

ac:idents occur because the borrower is not familiar
wlth ATV riding and exceeds his capabilitiewn,

3251 East impenial Highway /Brea. California 92621
Cable AJaress COLLEDA ‘Tetex 68 3348.P0 Box 1100 Tel (714) 196.7040

2y




53

273

7. Never allow your youngster to operate the ATV dn paved
surfaces. ATVs are not designed Zor this kind of use.
It can be very difficult to turn an ATV oa a paved
surface. ATVs are for off road use only.

8. Set qualitied training for yourself and your youngster,
as outlined below.

We have enclosed for your use our recentiy-published booklet
entitled "Parents, Youngsters, and ATVs". This bo klet
contains some very helpful suggestions for a safe ride, and
pPi1ovides exercises for your child to practice to become a
more skilled rider. We hope you will read through this
booklet with your child carefully. The exercises in the
booklet a:r> also useful in showing new riders how to ride an
ATV.

The Specialty Vehlicle Institute of America (SVIA) has an
excellent Rider's lourse that is availabie nationwide. We
encourage you, your youngster, and any AYV riders you know
to take this course to improve your skills and afe riding
habits. This course is also an excellent way for new riders
to learn the correct and safe riding methods. Por
additional safety information and information about the
SVIA's Rider's Course nearest you, contact your local Suzuki
dealer or call the SVIA, toll free, 1-800-447-4700.

Thank you for your support in our effcrts to promote a
"Safety First" attitude in ATV riding.

Sincerely,

U.S. SUZUKI MOTOR CORP.
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U.8. SUZUKI MOTOR CORP.
P.0 BOX 1100, 3251 EAST IMPERIAL HIGHWAY. BREA. CA 826216722

TEL.(714) 9967040  TELEX 683344 FAX (714) 9706005 CABLE ADDRESS "COLLEDA™

April 29, 1987
HAND DELIVERED

Terrence M. Scanlon

Chailrman

U.S. Consumer Product Safety Commission
$401 Westbard Avenue

Bethesda, Maryland 20207

Subject: Draft (7SC Safety Alert

Dear Chairman Scanlon:

As you wi1ll rec.l1, 1n our February S5, 1987 meeting with you,
we requested tha. Suzuki be afforded the opportunity for 1input
in the scheduled update ¢i the Commission’s ATV Safety Alert.
Loth 1n our meeting and 1n our follow-up letter of February 13
(a copy of which is attached)}, we expressed Serious concern
over puhlic statements from Commissioners and staff, and
resitlting medi1a publicity, that created the misleading and
erronécus 1mpression that a significant number i children
under 12 are being 1nj)ured on ATVs 1ntended for thelr use.
Qur <concern was based primarily on Statements linking
Commission 1nj)ury and fatarxty data on ATV-related accidents
involving children wunder 12 with statements that children
under 12 should not be riding any ATVs, including ATVs
intended for wuse by <childrea +under 12. We specifically
requested, therefore, that consistent with the CPSC s
statutory mandate and basic fairness, the Commission exercise
greater care to ensure that public sStatements by the
Commission, 1ndividual Commissioners, and staff accurately
refiect Commission data concerning accidents on ATVsS 1ntended
for children under 12.
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Terrence M. Scanlon
April 29, 1987
Page 2

Contrary to the specific con:ern: which we raised in our
meetings and our February 13 1letter, the draft Consumer
Product Safety Alert on ATVS :znd other intormation we have
recently received makes it abundant)y clear tha: the
Commisvion persists deliberately in perpetuating the very same
misleading and inaccurate impressions to which we objected
earlier. Although there are a number of other seriously
misleading statements in the alert, we understand that other
industry members are addressing these ftems. Therefore, this
letter deals only with the issue of inaccurate and misleading
statements regarding us. of ATVs by children under 12.

The safety alert cites the {PSC's data that 21 percent of the
fatalities fnvolve childrea under 12, but contalns no mention
that virtually all (over 99%) of those fatalities involve
children riding as passengers or riding ATVs recommended for
older youths or for adults. The alert also states that
children wunder 12 should not operate any ATV because
"typically they lack adequate physical size and strength,
cognitive abilities, motor skills and perception to operate a
motor vehicle safely."+”

The misleading cause-and-effect impiication [+ the
Commission’s citation to fatality data involving children
under 12 and the alert’s statement that children should not
operate any ATVs could hardly be clearer. Although the safety
alert elsewhere c:t->s accident data, here the alert
conspiciously avoids reference to pertinent accident data for
the obvious reason that the data, as the staff has expressly
acknowledged, tell a very different story than the safety
alert seeks to have the public believe.

In order to correct the misleading and inaccurate impression
created by the safety alert on the issue of 1njuries to
children under 12 on ATVs intended for use by such children,
the alert must exprescly indicate that according to the CPSC's
1njury data (1) approximately 96é% of the injuries to chi'dren

47 It should be noted that the human factors and
medical reports upon which this statement apparently was based
do not support the referenced statement. For example, the
Essex Corporation human factors report found that children
under 12 typ'cally have the size and strength to operate 50-60
cc and even larger ATVs. See also Response of U.S, Suzuki
Motor Corporation to Chairman Scanlon’s February 18, 1987
Letter on Marketing of ATVs Intended for Children Under
Twelve, Apr. 28, 187, pages 10-17.




Terrénce M. Scanlon
April 29, 1987
Page 3

under 12 involve children riding as passengers or operating
A"Vs intended for persons 12 or older, and (2) over 99% of the
fatalities involving children under 12 involve children riding
as paiiengers or operating ATVs intended for persons 12 or
older.

As we also rointcd out in our meetings with you, with the
other Commissicners, and in our February 13 1letter, various

national and local media reports, citing CPSC ™“data™, are
fostering the same erroneous impression regarding accidents
involving children under 12 -- specifically, that the

Commission’'s recommendation that children under 12 not ride
ATVs intended fo. t'eir use is based on CPSC accident data.
This misleadin. and damaging i1mpression is further promoted by
recent interviews of CPSC staff officials which have
mischaracterized CPSC actions. In a March 7 publisheg
interview 1n Motorcycle Product News Nick Marchica, ATV Task
Force Chairman, is quoted as stating that "If you look at the
data developed by experts under contract, and by the hazard
data, 1t appears that kids under 12 should not be on machines
of any size.” (Emphasis added.) Subsequently, Mr. Marchica
stated that "ki1ds under 12 are also getting hurt on kids'-s:ze
mach.nes.” In view of the staff's recognition, as expressed
in the September 30, 1986 staff report 4nd in statements made
at the November 19-2C, 1986 staff briefing {(1including Mr.
Marchica's own Statements) regarding the absence of support in
the accident data for any recommendation against continued
marketing of 50-60 cc ATVs, Mr. Marchica's reported .sedia
statements are lnaccurate, irresponsible, and patently
misleading.

SuziLk1 requests that the Commission modify the safety alert 3s
proposed above, and Suzukl agaln re. sts that the Commission
and 115 staff discontinue irres Jnsibly issuing public
statements wh-ch are i{naccurate and misleading. We further
request that Commissicn 1nstead adhere to the agency's

1/ We note that the safety alert's discussion of
children 12-15 riding adult-sized ATVs poiats out that most
deaths have occurr2d on aaurtt-sized ATVs. It is particularly
disturbing, therefore, that the discussion of fatalities to
ch1ldren under 12 docs not ingicate that virtually all of the
CPSC-reported fatalities i1nvolviag this age 3roup involve ATVs
not intended for children under 12.
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Terrence M. Scanlon
April 29, 1987
Page 4

statutory requiremen:c and principles of basic
presenting to the public information that is
accurate, and not misleading.

Sincerely,

W,M

John B. Walsh
Corporate Attorney

fairness in
responsible,

Manager, Legal Affairs

Department

cc: Vice Chairman Anne Graham
Commissioner Carol G. Dawson
Mr. Nick Marchica
Harry W. Cladouhos, Esq.
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U.8. BUZUK! YOTOR CORP.
©.0 80X 1100, 3251 EAST IMPERIAL HIGHWAY, L. "A, CA 826218722

TEL (714) 996-7040 TELEY 683348 FAX (714) 9706005 CABLE ADDRESS "COLLEDA™

February 13, 1987
HAND DELI' _.ED

Mr. Terrence Scanlon

Chairman

Consumer Product Safety Commission
5401 Westbard Avenue

dethesda, Maryland 20207

Re: Meetinr of February S, 1987
Dear Chairman Scanlon:

I want to express our appreciation to you and other cpsC
officials for meeting with U.f. Suzuki representatives on
February 5 to discuss our concerns about pos-ible Commission
action regarding ATVs sold for use by children under 12.

Allow me to take ¢this opportunity to rei-erate two
concerns that we raised at our meeting -- specifically, the
need for a hazard and risk aualysis on 50-60cc ATVs {(ths only
vehicles the industry sells for use by children undz; 12),
and, secondly, the need for Commission sensitivity regarding
dissemination of potentially misleading information regarding
these vehicles.

1. The need for further hazard and risk analyses

As you will recali, we pointed out in our meeting and in
our November 13, 1986 letter to Yyou that the number of
accidents occurring to children under 12 on 50-60cc ATVs 1is
extremely low --- indeed, statistically insignificant. As Yyou
fndicated, the CPSC's data and Suzuki's are in accord on this
point. Also, as you know, Economic Analyeis voted against the
staff recommendation o discontinue markctiag these vehicles
beczuse they believed that the low injury figures and the
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Mr. Terrence Scanlon
Februar, 13, 1987
Page 2

resultind risk analysis precluded any such action. Economic
Analysis reached that conclusion despite the fact that the
Epidemiology hazard analysis and the Eccnomic Analysis risk
analysis included somz larger ATVs (up to 90cc) that are not
intended for use by children under 12, thereby inflating the
risk assessment figures.

In view nf Economic Analysis’ conclusions, our request for
further hazard and risk analyses focusing specifically on
50-60cc ATVs may appear to be unnecessary. How=ver, since the
Commission’'s December 18 action is aimed specifically at
models marketed for use by children under 12, and since $0-60
cc ATVs ~e the only models at issue, further hazard and risk
analyse directed at such models should be done and can be
accomplished without much difficulty.

Moreover. one issur which is of considerable concern to
Suzuki and which was tr: subject of much discussion ixu :he
staff briefing {s whether cessation 0f marketing of the $0-60
€C models w~1ll increase the number of children under 12 riding
larger ATVs not designed for their use. It was pointed out in
the staff ATV report and in the briefing that the risk to
children under 12 riding larger ATVS is much higher than the
negligible risk associates with riding smaller models. In
fact, as you know, virtually all of the accidents that have
involved children under 12 have occurred on the larger ATVs
not intended for such use, and not on the $0-60 cCc models.

We therefore believe it §s important that the industry and
the public know the CPSC staff’s conclusion as to how muck
additional risk ray be created by any Commission action that
directly or indirectly encourages children under 12 to ride
vehicles in which their risk of injury is, according to the
staff's own findings, much higher thun the insignificant risk
associated with operation of $0-60 cc models. 1In view of the
extremely low jincidence of accidents on $9-60 cc modeis, if
even a very small number of children were to move to larger
vehicles as a result of the unavailability or decreased
availability of the 50-60 cc models, the Commission would be
resnonsible for increasing the risk to the public.

We understood from our meeting that you will raise our
request for a further hazard and risk analysis with
Commissioners Dawson and Graham. We very much appreciate your
willingness to do SO and look forward tuv hearing from you gt
your earliest convenience.

Do
/\X-
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Mr. Terrence Scanion
February 13, 1987
Page 3

2. The need for di.semination of accurate information

As you know, during the course of the Commission’s
proceedings on ATVs, concerns have been raised both by you and
by the industry regarding misleading or potentially misleading
information being disseminated by the Commission tO the
public. For example, in March 1985 you authored a memorandum
to the General Counsel which, among other things, raised
legitimate concerns over the "affirmative dissemination by the
Commission, or a single Commissioner, bearing generically on
the safety of a consumer produc* or class of consumer
products.” A copy of that memorandum, which dealt
syecificaliy with ATVS, is attached for your convenience.

Dissemination of misleading ‘nformation is naturally of
great concern to Suzuki as well, especially in light of the
Commission's December 18 vote regarding the request for
voluntary cessation of marceting of child-size ATVs and
certain public statements and media reports which have been
made concerning that vote. We note, for example, that in your
closing statement on December 18 (a copy of which is attached
for your convenience) you refer to the “astounding 21V
ATV-related fatality rate involving chiidren under 12 years of
age; your Statement thereafter discusses "child-size” ATVs and
the “dangers” associated with "letting children under 12" ride
ATVS.

We 2-e conrident that you share our concern that
references to fatalities and injuries to children under 12
which also refer, without distinction, to risks associated
with child-sized ATVs may create the misleading impression
that such injuries and fatalities are attributable to the
ope;ation of ATVs intended for children unde: 12, when in fact
that is clearly not the case. The unfortunate consequence of
such inaccurate statements s to mislead the public into
believing that based on Commission accident data, there is a
signisicant risk of injury to children under 12 when operating
ATVs intended for use by such children, when 37 reality
Comaission 1njury and fatality data overwhelmingly refute any
su-h conclusions. Not surprisingly, various reports he
15cal and national media regarding the Commission's action on
ATVs intended for children under 12, including the attacked
Time article, which we discussed at our meeting, reinforce the
erroneous impression that substantial numbers of injuries and
fatalities are occurring on ATVs intended for children under
12. This s unfortunate for all concerned, including the
public, because it Shifts the focus frowm the truth, ramely,
that any risk that may exist to children under 12 {is clearly
not on ATVs intended for such children, but on larger ATVs.
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Mr. Terrence Scanlur
February 13, 1987
Page 4

Suzuki therelore respectfully requests that the Commission
exercise greater care to ensure that f{ts public statements
accurately reflect Commission data concerning accidents on
ATVs intended for children wunder 12. We believe the
Com?{ssion's statutory requirements and basic fairness dictate
no less.

In this regard, we understand that the Commission staff,
8s directed in your December 38 motion, is preparing an update
of the ATV Consumer Product Safety Alert. The CPSC staff has
customarily cooperated with the industry in preparing such ATV
safety alerts, thus helping to insure that inaccurate or
misleading information 1is pot disseminated to the public.
Suzuki appreciates ycur commitment that the CPSC staff will
solicit such industry cooperation in preparing this latest
Safety Alert update as well. We therefore look forward to
cooperating with the Commission on the pending Safety Alert
update and other matters requiring the accurate dissemination
of information tc¢ the public.

Thank you for you: consideration and cooperation.

Sincerely,

U.S. SUZUKI MOTOR CORPORATION

B0kl

John B. Walsh
Coporate Attorney
Manager, Legal Affairs Department

¢c: Commissioner Caroi B. Dawson
Commissioner Anne Graham
Mr. Nick Marchica

Enclosures
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. UNTED STATES GOVERNMENT Vb CONdDUMER BSCCeL '

. . BAFETY COMMESIDN

e Memorandum:. WASHINGTON C.0 22227
Danlel Levinson Sarg  MaZch 12, i98€S

General Cousel YWL.“’-

1 Terrence $canl o
Chalrzan

w©
~c
seacT  Section €(b) (6), CPSA

The sttached one-man consumer alert and virsual Press
Telease on Cormission letterhead on ATVs agaln ralses the
i{ssce on the affirmative disseminazion by the Commis
or a single Ccmxissioner, Learing genezicaily on the salety
of a consuser product or class ©f consaner preducss.

- -:Clearly these is a need for a pre=pt and critical look
N at our 6(b)(6) operations here a% the Cermission. Please
) ézal: for Cer=sission consicderaticn as soun as pessible
i Section €(b) (6) regulations so that the Cemmissicrn, and the
putlic, may kacw hcw the Cormmission determines the accuzacy
0f genezic inforzaticn and what sters have been taken to
assuce that Cecmission Caza {s not mislealing.

Attachment

ce:
T4e Corzmassion
Len DeFiore, Executive Director
Lou Brott, MeZ:ia Relat:ons
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U5 CONSUMER PRODUCT BAFETY COMMISSION
WASHINGTON. D & 20207

CLOSING STATEMENT OF
CONSUMER PRODUCT SAFETY COMMISSION
CHATRMAN TERRENCE SCANLON
ON ALL-TERRAIN YEHICLES
SETHESDA, MD
DECEMBER 18, 1986

Since 1982, at Teast 555 deaths and 233,000 fnjurfes have been

' associated with the use of all-terrain vehicles {ATVs). Under any

i circumstances, such a toll would warrant & thorough investigation of

both causes and consequences. But, with 46% of the fatalities

fnvolving ¢hildren under 16 and an astounding 21% fnvolving chi¥” en

unde 12, the Consumer Product Safety Commission had & clear
responsibility not only to fnvestigate but to take prompt and

effective action.

Today's vote by the Commission Clesrly {nficates §ts commitment

to fulfilling that responsibility, By voting to approve development

of performance standards for ATvs, the CPSC has taken a necessary

first step towards the development of a safer, more stable venicle,

|
|
[
|
\

And by promoting notice, warning and especially training through a

| combination of means, the Commissfon has 1aid a necessary foundation

for tie safer use of the ATVs already built, In additfon, the

technical tnformatfor and other advice which will be provided by the

Commission to the States will help the latter with any regulatory

initiatives that they may deem appropriate.

&

no




285

-2-

As for the request to the ATY industry that it cease production
of child s.2e ATvs, the message here s claar. The ATV fs not Just
another 19tt1a tricycle that any child can safely ride. Even the
smatlest of ATVs 5 a relotively heavy, motorred recreational vehicle
that can tip over or roll over bringing serfous harm to even the most
capadla of child riders. Parents, along with {ndustry represants-
tives, should be forewarned of the dangers assocfated with Tetting
children under 12 continue to ride ATVs and it is my hope that neither
group will wait for the Commisgion to act before taking sppropriate
corrective action themselvas,

While the cumulative {mpact of these measures on ATV deaths and
injuries should be significant, they will not deprive ATY owners and
riders from the vocational and recreational banefits that ATVs can
provide. What these stéps will do 4s help ensure that ATVs are not
only as safe to operate as they can be but ara operited as safely as
they can be. For that reason, I support the Steps the Commission has
taken todsy and look forward to the positive resylts I feel confident
they will produce. However, it should be stressad that today's action
s$hou1d not be viewed as foreclosing any other statutory remedies

availabie to the Commission.

20 77-054 (292)




