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1
L. EXECUTIVE SUMMARY AND RECOMMENDATIONS

A. INTRODU _TION

In 1981, former Secretary of Education Terrel Beli wrote to Sena-
tor Paul Laxalt that:

[T]he Federal courts may soon be after us for not enfore-
ing civil rights laws and regulations. Your support for my
efforts to decrease the undue harassment of schools and
colleges would be appreciated. It seems that we have some
laws that we should not have and my obligation to enforce
them is against my own philosophy.?

The Office for Civil Rights of the U.S. Department of Education
(OCR) 'has been the subject of several congressicnal hearings, re-
ports, and court orders since that letter was written, all of which
concluded that the agency has adamantly failed to enforce the civil
rights laws according to its mandate.

In light of this history, and pursuant to the oversight responsibil-
ities of the Committee on Education and Labor, Committee staff
visited six of the ten OCR regional offices in January through
March of 1988 in order to determine whether the OCR was enforc-
ing the civil rights laws ‘within its jurisdiction according to the
intent of Congress.2 Among other things, Committee staff investi-
gated: (1) the development and dissemination of enforcement poli-
cies;.(2) the use of Letters of Finding (LOFs), particularly in cases
in which a violation of the civil rights laws has been found; (3)
monitoring of agreements once a settlement is obtained between
OCR and the school district or college/university; (4) the agency’s
policies and practices regarding technical assistance; (5) the status
of its Quality Assurance Program; and (6) the impact of the Grove
City v. Bell and Adams v. Bennett decisions upon case processing.

OCR is responsible for enforcing Fedéral laws which prohibit dis-
crimination on the basis of race, sex, national origin, handicap or
age in all education programs or activities funded by the Federal
government. OCR’s authority is derived from Title VI of Civil
Rights Act of 1964, which prohibits discrimination on the basis of
race, color or national origin; Title IX of the Education Amend-
ments of 1972, which prohibits discrimination on the basis of sex in
education programs or aciivities receiving Federal financial assist-
ance; Section 504 of the Rehabilitation Act of 1973, which prohibits
discrimination on_the basis of handicap in Federally-funded activi- .
-ties; and the Age Discriniination Act of 1975.

OCR enforces the above statutes by conducting complaint investi-
gations and compliance reviews. Enforcement activity takes place
in OCR’s headquarters office in Washins*on, D.C., and in its ten re-
gional offices. Until December 1987, L F. was mandated by the
order of the Federal district court of t.. District of Columbia to
conduct compliance activity according to specific time frames and

Y Civil Rights Enforcement in the Department ?[ Education, Hearing Before the Subcomm. on
" wciary, 97th Cong., 2d Sess., 13 (1982),
2 Staff visited San Francisco-Region IX, Seattle-Region X, Atlanta-Region IV, Philadelphia-
Region IIE; Dallas-Region VI; and Chicago-Region V.
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procedures.® This order was the result of a lawsuit originally filed
in 1970 by the NAACP Legal Defense and Educational Fund, Inc,,
alleging OCR's failure to enforce Title VI against 17 Southern and
border states which operated racially segregated higher education
institutions.

B. MaJor FINDINGS

1. A review of OCR's case processing statistics reveals that the
agency has not vigorously enforced laws protecting the rights of
women and minorities in education since 1981:

(a) Fifty-eight percent of complaint investigations closed be-
tween Fiscal Year (FY) 1983 and FY 1988 were concluded with
a finding of “no.violation” of civil rights statutes. During FYs
1981-1988, OCR initiated 9,768 complaint investigations, the
majority of which related to handicap discrimination. Only 15
percent of the complaints involved race discrimination allega-
tions, 17 percent related to-gender discrimination and 3 per-
cent, to national origin discrimination.

(b) While handicap- and sex-based complaint investigations
were the mast likely to be closed with a finding of “violation
corrected,” age and race-based complaint investigations were
the most likely to be concluded with a finding of “no viola-
tion.” Since the OCR was established as a result of the passage
of the Civil Rights Act of 1964, which was originally intended
to address the problem of race discrimination, the OCR’s fail-
ure to devote adequate attention to race-based complaints con-
stitutes a violation of its mandate. As the elderly population
relies upon the national government to protect its rights as
well, it is no less a travesty for the OCR to resolve age discrim-
ination complaints with a finding of “no violation”, if indeed
the complaints filed were meritorious.

(c) The number of compliance reviews initiated between FY
1983 and FY 1988 appears generallyto be in decline. The ma-
Jority of reviews initiated addressed issues of handicap discrim-
ination. Only 162 of the 1,378 reviews conducted during those
years involved race dlscnmmatlon issues, and 46 related to na-
tional origin discrimination. Two-hundred eighty-three reviews
involved génder discrimination.

(d) Since 1981, OCR’s policy has been to close most of its
complaints and compliance reviews in which violations of the
law have been found by means of a Letter of Findings (LOF)
indicating-that -the-violations-cited have been corrected even
when the recipient school district has only promised that it will
take action to correct the violations. During FYs 1983-1988
(May 5, 1988), OCR closed 40 percent of all investigated com- '
plaints and 79 Percent of all compliance reviews with a “viola-
tions-corrected” LOF.

(e) During that same period, OCR closed 99 percent of its
compliance reviews by either fin- .ng no violation or reaching a
settlement prior to issuing a Letter of Findings.

* Adams v. Bennett, Civil Action No 3095-70 (D.D.C. December 29, 1377, as modified by order
of January 17, 1985; vacated, December 11, 1987).
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(f) If voluntary compliance cannot be secured, OCR may
pursue enforcement through administrative fund termination
proceedings or by referring the case to the Departmeni of Jus-
tice. In FYs 1981-1988, however, OCR instituted only 40 ad-
ministrative enforcement actions, 22 of which were instituted
in 1984: Only 24 cases were referred to the Department of Jus-
tice for enforcement.

(® On a positive note, the number of complaints missing at
least one Adams time frame has declined on an annual basis
since FY 1984. It is not clear, however, whether these data
have been affected by the reported efforts of some regional of-
fices to “backdate” the time spent in processing complaints, or
whether these cases were closed with minimal, inadequate in-
vestigations in order to meet the time frames.

(h) Cumplaints closed because the complainant withdrew the
complainis appear to have risen since FY 1982.

2. During tke period FY 1982 through 1988, the Reagen Adminis-
tration sought major budgetary and staff reductions for OCR, argu-
ing that it could “do more with less.” In 1982, $51 million were re-
quested by the Administration. Since then, th= agency’s budget rec-
ommendations have significantly declined. By FY 1989, OCR’s
budget request was only $41 million.

3. Despite such budget cuts, OCR has failed to expend all of the
monies allotted to it and has allowed between .} percent and 6.1
percent of its annual ap ropriation to lapse to the U%e Treasury.

4. The number of full-time-equivalent (FTE) OCR employees has
drastirally dropped in recent years, from 1,099 employees in FY 1981
to 820 ir. 1988. OCR has therefore, lost approximately 25 percent of
its staff since 1981.

5. The Grove City v. Bell decision, handed down by the U.S. Su-
preme Court in March of 198}, had a devastating imﬁact upon the
OCR’s enforcement effort. Numerous cases were cited by the region-
al office staff, in which complaints of discrimination could not be
investigated because the OCR lacked jurisdiction over the program
or activity receiving Federal financial assistance. In FYs 1984
through 1986, OCR clos2d in whole or in part 674 complaint inves-
tigations and 88 compliance reviews because of Grove City’s limita-
tions, and narrowed the scope of 72 compliance reviews. The Grove
City decision has since been superceded by the Congress’ override
og ﬁggsPresident’s veto of the Civil Rights Restoration Act in March
) .

6. Exacerbating the effect of Grove City was the fact that the De-
partment of Education had no reliable data on the actual alloca-
tion of Federal funds awarded by it to the recipient institutions. In
most instances, OCR staff had to ask the school districts to inform
them as to which programs or activities raceived the assistance.
Staff received no guidance from headquarters regarding the avail-
able data for tracing the allocation of Federal funds. Consequently,
the time required to trace the funding to the specific program or
activity, and thereby, to establish jurisdiction, would often absorb
45 or more days, severely lessening the time remaining to investi-
gate and resoive a complaint.

7. The case processing time frames ordered by the Federal district
court in the Adams litigation were interpreted in a way which pro-
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vided additional pressure upon the OCR staff to close cases without
in-deﬁth investigations and with possibly inadequate settlements.
The Reagan Administration forced the OCR staff to establish juris-
diction, to investigate a case and to seek voluntary settlement
within 105 days, .astead of *he 195 days prescribed by the court.

8. As a consequence of the narrowing of the time allotted tc inves-
tigate a complaint or conduct a compliance review, OCR regional
office staff indicated that the scope of issues for investigation is
being narrowed. .

9. Several OCR staff also admitted that they encouraged com-
plainants to withdraw complaints in order to decrease the com-
plaint load and to diminish the pressure to investigate and close
cases within the Adams time frames. As an alternative, staff would
urge complainants to “clarify” their allegations in order to narrow
the scope of the complaints.

10. In one regional office, staff admitted that incoming com-
plaints had been “logged in” on the following Monday in order to
delay the time in which the Adams time frames began.

11. Letters of Findings which cite schools for violations of the
civil rights acts must be first approved by the OCR National Office.
Regional office staff consistertly criticized the inordinate iime
taken by headquarters staff to approve the issuance of violation
LOFs. OCR admitted that of the Lng‘sent to headquarters for ap-
proval which had not been settled in the interim with ‘“‘violation
corrected” letters, all had been in headquarters for a period gener-
ally exceeding 180 days in order to “ensure that the Letters of
Findings were fully supported by the evidence and accurately re-
flected current policy.”

12. Of the 112 draft LOFs submitted to headquarters in 1987
through June 1988, only seven were approved. The vast majority (99)
were resolved with a ‘“violation corrected” LOF.

13. There was consensus among the OCR reiional office staff that
few useful, substantive policy directives have beer: issued since 1981.
When policies have been handed down, thgy have been disseminated
often_in the form of responses to draft LOFs, “marginal notes”, or
telephone calls from the National Office. Rarely would there be
policy directives disseminated nationwide and made applicable to
all regions. A number of policy decisions have veen circulated as
drafts but have not been set forth as official policy. Moreover, staff
indicated that when policy decisions are made, they are often su-
perficial and of little value. As a result, it was difficult to analyze
complex and unique cases because there was little in writing and
no predictability as to headquarter’s decision in such cases.

14. According to the OCR field staff, when legal decisicns are sub-
mitted to the field offices, and are motivated by other than legal
considerations, they are never reduced to writing, according to the
OCR staff. This ad hoc policymaking cannot be challenged, howev-
er, because there-is nothing in writing to evidence such a policy.

15. There was a clear Jperce tion among the regional office sta{f[
that certain issues were “off limits” and could not be investigate
Most of the issues involved race discrimination. Among such issues
were; discrimination involving disciplinary actions and the place-
!gexi_t_of black students in special education programs. Reportedly,

the Nalwiiai Office would not annrove of the investigation of such
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cases unless there were “horror stories,” facts of such egregious-
ness that a finding other than discrimination was not possi%le.

16. The National Office made it virtually impossible to find a vio-
lation of the civil rights laws because the standard of proof required
to establish a violation was the stringent “intent” standard, which
many regional office staff interviewed believed was not required by
the courts.

17. While technical assistance (TA) has been the cornerstone of
the OCR’s enforcement effort since 1981, the regional office staff ex-
pressed reservations concerning the OCR’s apparent use of TA as an
alterrative to compliance reviews and complaint investigations, and
concerning OCR’s failure to provide TA to beneficaries of the civil
rights laws, in addition to the recipients of Federal financial assist-
ance (i.e., the school districts/colleges).

18. Staff acknowledged that OCR has little presence in the com-
munities in which it operates, and is particularly unknown to the
surrounding minority populations. In one instance, Committee staff
interviewed a member of the Seattle County Council regarding the
well-publicized racial confrontations occurring within the local
schools and found that this local community activist had no knowl-
edge of OCR’s existence.

19. OCR staf[ in a region with a large Hispanic population noted
that none of the stoff providing TA could speak Spanish and that .
there was little outreach to that community.

20. While monitoring of cases which have been closed with a “vio-
lations corrected” letter is essential to determining compliance, little
substantive monitori:g has actually taken place, particularly since
the regional offices are not credited with conducting meaningful
follow-up of such cases. As a consequence, the burden for determin-
ing if the school districts or universities are fulfilling their prom-
ises to comply with the law lies with the complainants who must
notify the OCR of the recipients’ inactivity.

21. Compared with its counterpart, the Office of Federal Contract
Compliance Programs of the U.S, Department of Labor (OFCCP), the
OCR has conducted relatively few compliance reviews since 1981.
For example, in 1986, the OFCCP conducted approximately 5,000
compliance reviews while OCR conducted 250. ﬂ is not clear why
there is such a wide variance between the enforcement statistics of
the two agencies whose FTEs and budgets are comparable. The nu-
merous layers of review of work product at the OgR and the volu-
minous investigative reports which must be prepared in each case
may contribute to the relative paucity of compliance reviews at
thet agency.

22. The .OCR has effectively discontinued its Quality Assurance
Program, which it transferred to the regional offices in 1985. As a
consequence, the agency has little information on which to deter-
mine consistency of policy application and quality of investigation.

23. Formalized training at OCR was virtually disbanded in 1982
\ when -the Denver Training Center was closed. Staff expressed a
: clear and undeviating concern for the lack of classroom training,
: orientation programs for new employees, and refresher courses for
more experienced investigators and lawyers.

The OCR's computerized data management system was rife
with problems, making it difficult for Committee staff to fully ana-
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lyze key aspects of the agency’s performance. Moreover, because of
the inadequacies of the data gathered during the pre-1983 period,
staff could not conduct proper trend analyses. More seriously, the
computerized system to track cases referred to headquarters for en-
forcement is so unreliable that agency officials advised Committee
staff not to use it. Also, data concerning monitoring reviews is not
systematically gathered or maintained by headquarters.

C. CoNCLUSIONS

Since 1981, the Office for Civil Rights of the Department of Edu-
cation has been stymied by an administration which actively op-
posed the laws which were entrusted to it and took efforts to mini-
mize the agency’s potential impact. As a consequence, the OCR has
been beset with confused policy directives, administrative misman-
agement, numerous changes in leadership, and severe reductions in
resources. To the extent that any enforcement has occurred, it has
occurred in spite of OCR’s leadership, by a regional staff that re-
mained loyal to the objectives implicit in the civil rights statutes
which the staff were mandated to protect.

While the Adams lawsuit underscores the fact that OCR’s failure
to aggressively enforce the civil rights laws extends backwards to
its inception in the Department of Health, Education and Welfare,
it appears that the Reagan Administration severely worsened this
agency’s enforcement record, despite close monitoring by the Fed--
eral courts and the Congress.

Whether the OCR accepts its responsibility and begins to execute
the laws as oriinally intended w1ﬁo depend greatly upon the com-
mitment of the incoming Administration to civil rights enforce-
ment. If the Judiciary relinquishes its role in monitoring this
agency, the actions of the Cengress in its oversight and legislative
functions will be critical to both the agency’s future and to the
women and minorities who are the ultimate beneficiaries.

D. RECOMMENDATIONS

In view of the findings made in this report, the Committee staff
makes the following recommendations:

1. The OCR should conduct compliance reviews of systemic dis-
crimination issues, issues not ra.lseg in complaints, and issues that
will have broad impact. Moreover, in keeping with its original
mandate, OCR should conduct more compliance reviews regarding
race and national origin issues, without diminishing its emphases
in other areas.

2. The agency should review its work product requirements and
multiple layers of apYroval of work so that the OCR may more effi-
ciently and effectively increase its compliance review work load
and conduct complaint investigations without compromising qual-
ity. .

3. The Department of Education should establish a centralized,
comprehensive and uniform computerized recordkeeping system of
all Federal funds awarded by the Department to educational insti-
tutions.

4. OCR should establish time frames for case processing and pub-
lish them in the Federal Register for notice and comment. Ample

-
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flexibility should be included in the time frames for the regional
staff to investigate systemic, complex, novel or multi-issue cases.

5. OCR should require that time frames for case processing be
based upon business days and not calendar days.

6. “Violations Corrected” Letters of Findings (LOFs) should be
discontinued.

7. Notwithstanding OCR’s mandate to achieve voluntary compli-
ance, regional office staff must be permitted to issue violation
LOFs without the complusion to settle a complaint or resolve a
compliance review when there is little likelihood of settlement or
when a violation LOF will either hasten the negotiation process or
precede enforcement action.

8. Policy directives must be distributed on a timely basis and
must be made available to all of the regional office staff and to re-
cipients and the public at large. Such policies must be consistent
with current law.

9. Technical assistance must not be used as a substitute for com-
plaint investigations and compliance reviews and should be provid-
ed to both recipients and beneficiaries. Staff providing TA should
not also be responsible for enforcement.

10. Monitoring must be considered an essential part of OCR’s en-
forcement effort. Staff must be given adequate time to perform
monitoring activities.

11. The Quality Assurance Program must be returned to the
OCR National Office and restored to its previous function of assess-
m% the quality of staff investigations and assuring consistency of
policy implementation.

12. State higher education systems which were formerly de Jjure
segregated systems must not be evaluated by a “good faith” stand-
ard, but must be held responsible for totally eliminating the ves-
tiges of discrimination, “root and branch.”

13. Formalized training courses, including those provided at the
Dem;c;el('l Training Center which was closed in 1982, should be rein-
stituted. |

14. The OCR staff should be restored to its 1981 levels as quickly
as possible, and computer and other equipment needs should be
communicated to the Congress in time for consideration of the
agency’s 1290 ap%ropriation.

15. The OCR should consider amending the Title VI regulations
to provide for specific time frames for records retention; full relief
for victims of discrimination; a requirement which mandates that
recipients of Federal financial assistance post notices in conspicu-
ous areas that nondiscrimination is the law; authority for the issu-
ance of subpoenas for the compulsion of necessary data; and a “rea-
sonable cause standard” on which to determine compliance.

16. The OCR should conduct a detailed analysis of its data needs
and capabilities for data gathering and monitoring. It should also
assess the adequacy of its computer system, particulurly regarding
the IE:tczemmunication linkages between the regional offices and -head-
quarters.

17. The Education and Labor Committee should consider request-
ing a General Accounting Office audit of the issues raised in this
gport, particularly regarding policy dissemination and implemen-

tion.
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18. The OCR should is ae age discriminetion regulations by the
end of Fiscal Yesr 1989.

II. INTRODUCTION

A. LEGISLATIVE MANDATE OF OCR

The Office for Civil Rights of the U.S. Depe ‘tment of Education
was established within the newly created Department Ly P.L. 96-
88 which was enacted October 17, 1379.4 The enabling legislation
reads as follows:

Sec. 203. (a) There shall be in the Department an Office for Civil
Rights, to be administered by the Assistant Secretary for Civil
Rights appointed under section 202(b). Notwithstanding thc provi-
sions of section 412 of this Act, the Secretary shall delegate to the
Assistant Secretary for Civil Rights all functions, other than ad-
ministrative and suppert functions, transferred to the Secretary
under section 301(aX3).

(bX1) The Assistant Secretary for Civil Rights shall make an
annual report to the Secretary, the President, and the Congress
sutnmarizing the compliance and enforcement activities of the
Office for Civil Rights and identifying significant civil rights or
compliance problems as to which such Office has made a recom-
mendation for corrective action and as to whick, in the judgment of
the Assistant Secretary, adequate progress is not being made.

(2) Notwithstanding any other provision of law, the report re-
quired by paragraph (1) shall be transmitted to the Secretary, the
President, and the Congress by the Assistant Secretary for Civil
Rights without further clearance or approval. The Assistant Secre-
tary shall provide copies of the report required by paragraph (1) to
the Secretary sufficiently in advance of its submission to the Presi-
dent and the Congress to prouvide a reasonable opportunity for com-
ments of the Secretary to be appended to the report.

(c) In addition to the authority otherwise provided under this sec-
tion, the Assistant Secretary for Civil Rights, in carrying out the
provisions of this section is authorized—

(1) to collect or coordinate the collection of data necessary to
ensure compliance with civil rights laws within the iurisdiction
of the Office for Civil Rights;

(2) to select, appoint, and employ such officers and employ-
ees, including staff attorneys, as may be necessary to carry out
the functions of such Office, subject to the provisions of title 5,
United States Code, governing appointments in the competitive
service and the provisions of chapter 51 and subchapter III of
chapter 53 of such title relating to classification and General
Schedule pay rates;

(3) to enter into contracts and other arrangements for audits,
studies, znalyses, and other services with public agencies and
with private organizations and persons, and to make such pay-
ments as may be necessary to carry out the compliance and en-

forcement functions of such Office; and

4 The Department of Education Act, P.L. 96-88, 93 Stat. 673, 20 U.S.C. 3411, 3413 11979).
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(4) notwithstanding any other provision of this Act, to obtain
services as authorized by section 8109 of title 5, United States
Code, at a rate not to exceed the equivalent daily rate payable
for Eradle §§S—18 of the General Schedule under section 5532 of
such title.

B. THE COMMITTEE’'S OVERSIGHT AUTHORITY

Rule X, Clause (2) of the Rules for the House of Representatives
requires that each standing Committee review and study, on a con-
tinuing basis, the application, administration, execution and effec-
tiveness of the laws within its jurisdiction, and the organization
and operation of the Federal agencies and entities having responsi-
bilities in or for the administration and execution thereof, in order
to determirne whether such laws and the programs thereunder are
being implemented and carried ont in accordance with the intent
of the Congress, and whether such programs should be continued,
curtailed or eliminated.®

C. PURPOSE OF ON-SITE VIsITS; BLUEPRINT FOR 1989

During the first session of the 100th Congress, the Chairman of
the Committee on Education and Labor instructed a Committee
staff task force to explore the degree to which the Office for Civil
Rights (OCR) of the Department of Education was enforcing the
civil rights laws withip its jurisdiction. The principal purpose of
the investigation was t¢ conduct an in-depth analysis and oversight
of the civil rights enforcement activities of the agency. The second
reason for the investigation was to develop a ‘“blueprint for
action”—a set of recommendations for the next Administration to
consider worthy of implementation.

D. METHODOLOGY

The investigative team included Minority (Republican) staff
throughout the study. Activities included: meetings with the OCR
headquarters personnel; site visits to six of the ten OCR regional
offices (San Francisco—Region IX, Seattle—Region X, Philadel-
phia—Region III, Chicago—Region V, Atlanta—Region IV,
Dallas—Region VI); and requests for data from OCR headquarters,
with the Congressional Research Service serving as consultant on
the analysis of such data.

In order to achieve consistency in data requested during the on-
site review, Committee staff covered issues which included but
were not limited to: the time frames imposed upon OCR by the
U.S. District Court for the District of Columbia in Adziis v. Ben-
nett; 7 the agency’s implementation of the U.S. Supreme Court’s de-
cision in Grove City College v. Bell; 8 the use of Letters of Finding,

articularly in cases in which a violation of the civil rights laws is
ound; monitoring of agreements once a settlement is obtained be-

$P.L. 96-88, 93 Stat. at 673.

® Rules of the U.S. House of Representatives, 100th Congress, 1st sess., at 3-4.
19; "givil Action No. 3095-70 (D.D.C. Dec 29, 1977), as modified Jan. 17, 1985, vacated, Dec. 11,
8 465 U.S. 555 (1984).
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tween the OCR and the school district/university; the agency’s
policy and practices regarding technical assistance; its Quality As-

‘surance program; and the development and dissemination of policy

guidance.
In each of the regions, the review team met both with manage-
ment and non-management staff for a period of two days. Attend-

. ance bv regional staff at these interviews was voluntary; each indi-

vidual was asked to present his or her views on each topic of inter-
est. Confidentiality of views was promised by Committee staff. Fi-

‘nally, the regional staff were invited to communicate directly with

Committee staff once the site visit was over in the event that addi-
tional information pertinent to the review needed to be included in
the final report. . .

In the interest of prot.cting the identities of the staff who pro-
vided information to the Committee during the course of this inves-
tigation, this report will not contain specific references to regional
offices, nor will it identify the persons who supplied the data.

It is the view of Committee staff that this report accurately re-
flects the majority opinions of the OCR staff interviewed.

E. ACKNOWLEDGMENTS

The Committee staff wishes to acknowledge the cooperation of all
of the individuai» who made it pcssible to produce this report. In-
particular, the cooperation of the OCR regional office personnel,
many of whom . saeintained their commitment to these issues
in the face of policv reversals, staff cutbacks and resource reduc-
tions, is to be highly commended. Committee staff also wishes to
acknowledge the OCR headquarters staff for their assistance.
Lastly, Committee staff would like to thank the Congressional Re-
search Service staff for their consultative and analytical services
which were instrumental in the production of this report.

III. HISTORY OF THE OFFICE FOR CIVIL RIGHTS, U.S.
DEPARTMENT CF EDUCATION

A. OCR STATUTORY AUTHORITY AND ENFORCEMENT SCHEME

The Department of Education’s Office for Civil Rights (OCR) is
responsible for enforcing Federal laws which prohibit discrimina-
tion based on race, sex, national origin, handicap or age in all edu-
cation programs or activities funded by the Federal Government.
The OCR’s authority is derived from the following statutes: Title
VI of the Civil Rights Act of 1964,° which prohibits discrimination
on the basis of race, color, or national origin in programs or activi-
ties receiving Federal financial assistance (Title VI): Title IX of the
Education Amendments of 1972,'° which prohibits discrimination
on the basis of sex in education programs or activities receiving
Federal financial assistance (Title IX); Section 504 of the Rehabili-
tation Act of 1973,!! which prohibits discrimination on the basis of

2 42 U.S.C. Secs. 2000d-2000d-6.
1020 1J.S.C. Secs. 1681-1686.
1129 U.S.C. sec. 194,

Qo
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handicap :in Federally funded activities (Section 504); and the Age
Discrimination Act of 1975.12

OCR also assists the Department of Education in implementing
the:civil right provisions of other education statutes, including the
Education of the Handicapped Act, as amended,!3 the Carl D. Per-
kins Vocational Education Act,¢ and Title VII of the Education
for Economic Security Act !5 (the Magnet Schools Assistance Pro-
gram (MSAP)).

OCR enforces the above statutes by conducting investigations of
complaints filed in its ten regional offices or in its national head-
quarters office in Washington, D.C., or by conducting compliance
reviews. Until December 1987, OCR was required to investigate all
complaints which fell within its jurisdiction and to conduct agency-
initiated compliance reviews, except those alleging discrimination
solely on the basis of age, according to specific time frames and
procedures set forth in an order of Judge John H. Pratt, U.S. Dis-
trict Court for the District of Columbia, in the case of Adams. v.
Bennett (Adams). 16 Adams is a continuation of the case originally
brought under the name of Adams v. Richardson in 1970 against
the Department of Health, Education and Welfare (HEW), Office
for Civil Rights (OCR), for failure to enforce Title VI.

While the Adams court vacated its longstanding order imposing
case processing and other requirements upon the OCR in Decem-
ber, 1987, Assistant Secretary Daniels indicated in a memorandum
to regional staff that all procedures and time frames mandated by
Adam- would remain in effect until OCR reassesses the case proc-
essing procedures imposed by the court.1?

Compliance reviews are internally generated and are intended to
constitute broad investigations of overall compliance by recipients
of Federal financial assistance from the Department of Educa-
tion.18 The institutions targeted for the reviews are selected by ex-
amining information gathered in surveys conducted by OCR and
from other sources. The surveys are intended to assist the agency
in selecting potential areas of systemic discrimination.

In FYs 1983-1988 (through 5/6/88), OCR conducted 1,378 compli-
ance reviews and closed 1,379, some of which were initiated in pre-
vious years. The majority of the reviews initiated addressed issues
of handicap discrimination. Only 162 cases involved race discrimi-
nation and 46, national origin discrimination. Two-hundred eighty-
three cases involved gender discrimination. Appendix A sets forth
the number of reviews conducted in FYs 1983-1988.

OCR’s primary activity is the investigation and resolution of
complaints. During Fiscal Years 1981-1988, OCR investigated 9,768
complaints. As of May 6, 1988, the majority of complaints investi-
gated related to handicap discrimination. Only 15 percent of the
complaints involved race discrimination allegations, 17 percent re-

1242 U.S.C. sec. 6101-6106.

1320 U.S.C. secs. 1400-1461.

1420 U.S.C. secs. 2301-2461.

1520 U.S.C, secs. 1603.

1¢Civil Action No 3095-70 (D.D.C December 29, 1977, as modified January 17, 1985, vacaled,
December 11, 1987).

'* Memorandum to Regional Civil Rights Directors from LeGree S Dantels, Assistant Secre-
tary for Civil Rilghts, [regarding] Dismissal of Adams Lawsuit (Dec. 15, 198; .

18 See 34 C.F.R. sec. 100.7 (1987).
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lated1 50 gender and 3 percent involved national origin discrimina-
tion.

Upon a finding of an apperent violation of the applicable civil
rights laws, OCR notifies the fund recipient and then must seek
voluntary compliance.?? Since 1981, GCR’s policy has been to close
most of its-complaints and compliance reviews in which violations
of the law have been found by means of a settlement which culmi-
nates in a “violations corrected” Letter of Findings (LOF), includ-
ing a commitment by the recipient institution to take action to
remedy the identified violation.2! During FYs 1983-1988 (5/5/88),
OCR closed 40% of all investigated complaints and 72% of all com-
pliance reviews with a pre-LOF settlement or a “violations corect-
ed” finding.22

If voluntary compliance cannot be secured, OCR may pursue en-
forcement through fund termination proceedings within the agency
or seek compliance through other means under law.23 The admin-
istrative fund termination process entails issuing a notice of oppor-
tunity for a hearing and bringing the case of the recalcitrant insti-
tution before an administrative law judge within the Department
of Education. The second method of enforcement involves the refer-
ral of the case to the Department of Justice with a recommenda-
tion of-appropriate legal action.

Neither avenue of redress has been used with any regularity by
the OCR in recent years. As Appendix A indicates, in Fiscal Years
1981-1988 (May 6, 1988) OCR instituted only 40 administrative en-
forcement actions, 22 of which were commenced in 1984 pursuant
to deadlines established by the federal district court in Adams.
Only 24 cases were referred to the Department of Justice (DOJ) for
enforcement.

Most violations are settled voluntarily at one of four stages of

‘the investigative process: early compiaint resolution (ECR), Pre-

Letter of Finding (LOF) negotlatlons, which permit the case to be
settled voluntacily prior to the issuance of investigative findings;
voluntary settlement after the finding of discrimination is made
and the LOF is issued; and administrative enforcement, during
which the institution is given the final opportunity to correct the
violation.

The ECR is a process in which the agency acts as a mediator be-
tween an individual complainant and a recipient to negotiate a set-
tlement between them. Upon successful mediation, the OCR closes
the complaint without an investigation. If there is no agreement
between the parties, the OCR investigates the complaint.?* During
FY 1987, ECR was offered in 221 complaints; attempted and com-
pleted in 122 complaints; and of the 122, OCR resolved 70%
through mediation.?s

19 See Appe
2034 CFR.sec 1007 (1987).
21 OCR, Seventh Annual Report, FY 1987, at iii.
22 See Appendix A.
z’34CI~‘R.sec 100.8 (1987).
(D::: Olt;ﬁoe 595 Civil Rights, Final Operating Plan for Fiscal Year 1988, 52 Fed. Reg. 29, at 47444
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The ECR process has been severely criticized as being inconsist-
ent with OCR’s legislative mandate. In 1985, both the Department |
of Justice and former OCR officials expressed their strong opposi- ’
tion to ECR as legally insufficient and, therefore, contrary to |
OCR’s enforcement mandate. The Departiment of Justice reportedly .
wrote: ;

The apparent willingness of OCR to accept any agree-
; ment which results in a withdrawn complaint regardless of
> the substance of that agreement could lead to a weakening
of your enforcement posture in our litigation position
when dealing with a different recipient in a similar factual
situation.2¢

The agency also monitors the. implementation of statewide
higher education desegregation plans, developed in response to
OCR’s investigation of the public higher education systems in
states that had previously operated racially dual systems of higher
education.2” OCR also evaluates state vocational 2ducation Meth-
.ods of Administration (MOA) programs for compliance with its
1575 Vocational Education Guidelines. OCR offers technical assist-
ance or conducts compliance reviews to resolve MOA-related com-
pliance programs.28

Technical assistance (TA) has become a major aspect of OCR’s
enforcement program. OCR provides TA to recipients of ED funds,
beneficiaries, and state and local government officials to facilitate
voluntary compliance with rights laws. Technical assistance may
be provided in the course of OCR’s compliance activities to assist in
achieving voluntary corrective action. TA may also be provided at
any time after the initiation of a compliance review or complaint
investigation or following its conclusion, either in response to a re-
quest for assistance by a recipient or by an offer of assistance from
the OCR staff. As a result, the agency argues, “compliance issues
may be resolved in a nonconfrontational manner that facilitates
closer cooperation at the recipient level, while ensuring that the
rights of the beneficiaries are protected.”29

In order to enhance the effectiveness of the agency’s operations,
the OCR reportedly maintains a regional quality assurance pro-
gram which consists of both quality conirol and case assessment
with uniform standards to be used by the regions to evaluate their
case activities.30

The OCR'’s statutory jurisdiction covers a wide range of recipi-
ents of Federal funds, including 50 state education and rehabilita-
tion agencies, and their subrecipients; the education and rehabilita-
tion agencies of the District of Columbia, Puerto Rico, the Virgin
-Islands, American Samoa, Guam, Wake Island, the Canal Zone and
the territories and possessions of the United States; approximately
15,000 schoo! districts; approximately 7,500 postsecondary institu-
tions including proprietary schools; and other institutions, such as

26 Investigation of Civil Rights Enforcement by the Department of Education, Hearings Before
a Subcomm. of the Comm. on Government Operations, 99th Cong., 1st Sess,, (1985), at 1463.3

”l%eeAdigcps;ion of the OCR's activities regarding the higher education desegregation plans at
sec. . 8 infra.

28 OCR Seventh Annual Report, supra note, 21 at iv.

29 OCR, Final Annual Operating Plan for Fiscal year 1988, supra note 24.

39 1d. at 47445.
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libraries and museums that receive Federal financial assistance
from the Department of Education.3! Over 11 million minority
group members, 3.5 million handicapped persons, and 21 million
women are protected by the statutes enforced by OCR.32

The agency acts in.cooperation with Federal agencies in the en-
forcement of the civil rights laws, particularly the Department of
Justice (DOJ), the Equal Employment Opportunity Commission
(EEOC), and the Federal Mediation and Conciliation Service
(FMCS). Under Executive Order 11,250, the DOJ has responsibility
for coordinating Federal agencies’ enforcement of Title VI, Title
IX, Section 504, and other Federal laws that prohibit discrimina-
{..iogl on the basis of race, color, national origin, sex, handicap, or re-
igion.

The EEOC has primary coordination authority over complaints
of employment discrimination under Executive Order 12,067. OCR
refers to EEOC all Title VI and Title IX complaints alleging dis-
crimination solely in employment that are not systemic or class
based in nature. Under certain “special circumstances,” OCR may
retain jurisdiction in a case that might otherwise be referred to the
EEOC. Individual complaints of employment discrimination based
on age are referred to the EEOC because the OCR has no statutory
jurisdiction over employment discrimination cases brought under
the Age Discrimination Act.

OCR and the FCMS share the authority for processing age dis-
crimination complaints that are not employment related. OCR
screens age discrimination complaints to determine if it has juris-
diction. If jurisdiction is established, the complaint is sent to the
FMCS for voluntary resolution. If the FMCS is unsuccessful, OCR
investigates the complaint.33

The OCR works with the ED’s Office of Special Education and
Rehabilitative Services, the Office of Vocational and Adult Educa-
tion, and the Office of Elementary and Seccadary Education to co-
ordinate the enforcement of the provisions of the Education of the
Handicapped Act, the Carl D. Perkins Vocational Education Act,
and Title VII of the Education for Economic Security Act (the
Magnet Schools Assistance Program.) 34

B. THE ApAMS ORDER

As stated above, the Adams v. Bennett case, originally captioned
Adams v. Richardson, was filed in 1970 by the NAACP Legal De-
fense and Educational Fund, Inc., alleging that OCR failed to en-
force Title VI in 17 Southern and border states. The Adams plain-
tiffs, students attending public schools, their parents, and others,
alleged that the former Department of Health, Education and Wel-
fare (HEW)/OCR refused to initiate enforcement proceedings
asainst a number of state systems of higher education, state-operat-
ed vocational and special-purpose schools, and local school districts
found in actual or presumptive violation of Title VI in seventeen
southern and border states.

31 OCR Seventh Annual Report (1987), supra note 21 at 1-2,
32 [d at .

33 Id. at 3.

3 Id.
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The plaintiffs specifically alleged that, in 1969 and 1970, HEW
had found the state systems of higher education in Arkansas, Flori-
da, Georgia, Louisiana, Maryland, Mississippi, North Carolina,
Oklahoma, Pennsylvania and Virginia to-be unlawfully segregated
-but had failed either to obtain voluntary compliance through nego-
tiations or to commenece enforcement proceedings. On the elemen-
tary and secondary school levels, plaintiffs alleged, among other
things, that HEW had. initiated administrative enforcement pro-
ceedings against only seven out of 74 school districts which it had
found to be out of compliance with Title VI. HEW argued that it
had not instituted' administrative action because it was continuing
to sgik voluntary compliance through negotiation and concilia-
tion.

In a 1972 Memorandum Opinion, the district court held that,
where a“substantial period of time had elapsed without achieving
voluntary compliance, HEW’s limited enforcement discretion was
ended and it had to take action to terminate funds in accordance
with its regulations- or by any other means authorized by law, in-
cluding referring the cases to the Justice Department.36

In February 1978, the court issued an order granting declaratory
and injunctive relief requiring HEW, within certain time periods,
to begin enforcement proceedings against various school districts
(including vocational and other schools administered by state de-
partments of education) and state systems of higher education
found in actual or presumptive violation of Title VI; to implement
enforcément programs to secure Title VI compliance; and to moni-
tor school districts under judicial desegregation orders to determine
if there is compliance with the orders and to inform such courts of
their findings.3? The U.S. Court of Appeals for the District of Co-
lumbia affirmed the district court’s order, with modifications,38

In 1974, the Women’s Equity Action League (WEAL) filed suit
against HEW and the Department of Labor, alleging that HEW
and Labor were failing to enforce Title IX and Executive Order
11,246, as amended. Executive Order 11,246 is a presidential direc-
tive barring Federal contractors from discriminating on the basis
of race, religion, sex, color and national origin, and requiring af-
firmative action where there is an underutilization of members of a
protected group.®® Prior to 1978, eleven Federal agencies had the
principal responsibility for enforcing the Order. In 1978, the con-
tract compliance functions of the Federal Government were con-
solidated in the Department of Labor, Office of Federal Contract
Compliance Programs (OFCCP), Employment Standards Adminis-
tration. The Secretary of Labor was directed to enforce the Execu-
tive order.40

In March 1975, the district court entered its First Supplemental
Order which imposed substantial requirements upon HEW in addi-
tion to those included in the 1973 order.4! In so ordering, the court

3% Adams v. Richardson, 351 F. Supp. 636, 638 (D.D.C. 1973).

- 38 Id, at 641

37 Adams v. Richardson, 356 F. Suplp. 92 (D.D.C. 1973).
38 Adams v. Richardson, 480 F.24 1159 (D.C, 1973).

39 30 Fed. Re% 12,319, as amended by Exec. Order 11,375 (1967) and 12,086 (1978).
40 Executive Order 12,086, 43 Fed. Reg. 46,501 (1978).

41 Adams v. Weinberger, 391 F. Supp. 269 (D.D.C. 1975).
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found that while substantial progress had been made, there ap-
peared to be “an over-reliance by HEW on the use of voluntary ne-
gotiations over protracted time periods. . . .” 42 Another group of
public-school students filed a third suit against HEW in 1975, alleg-
ing.that it was failing to enforce Title VI in thirty-three northern
and western states. In 1976, Judge Sirica held that HEW had failed
to fulfill its statutory responsibilities in those states and imposed
‘time frames within which HEW was to complete investigations and
commence enforcement proceedings.*® The plaintiffs in WEAL liti-
gation and a group of Mexican-American students attending public
schools were permitted to intervene in the Adams suit.44

In June 1976, the district court approved a consent decree which
-expanded its supervision of HEW’s civil rights enforcemeént, and
issued separate provisions for the processing of Title VI and Title
IX complaints, compliance reviews and Emergency School Aid Act
(ESAA) cases. The order also required HEW to publish annual op-
erating plans, and to survey school districts to determine where
compliance reviews should be conducted. The court also created
procedures for reporting to the court and plaintiffs on enforcement
activities.45

In 1977, the district court ruled, among other things, that six of
the ten higher education desegregation plans which HEW approved
in 1974 were inadequate and required the agency to devise criteria
for higher education desegregation plans which would take into ac-
count the unique importaace of black colleges.4¢ Under the WEAL
order, the district court also extended all of the administrative and
reporting requirements imposed upon HEW to the OFCCP. Also in
that year, the National Federation of the Blind intervened in
Adams, arguing lack of enforcement of Section 504 (and Sec. 904 of
the Education Amendments Act of 1972) and the parties entered
into a_consent decree (settlement) broadening the court order to
cover HEW’s enforcement in all fifty states, and extending its sub-
ject matter to complaints and compliance reviews under Section
504, Title VI, Title IX and Executive Order 11,246.

In Octoher of 1977, the court also ruled that OCR had to expand
its resources, concluding that it had not taken sufficient steps to
obtain resources such as ﬁlling staff positions, which would facili-
tate compliance with the court’s order of June 14, 1976.

While OCR’s initial efforts to comply with the Adams time
frames were successful, with the backlog of pre-1977 cases nearly
eliminated, these accomplishments were of short duration. By 1981,
there were 170 backlogged complaints, some of which had been
pending for nine years.?? Additional motions were therefore filed
by plaintiffs in 1981-82 for failure to comply with the time frames
for processing complaints and compliance reviews in the December
1977 order. In 1983, the court issued an order in support of the

“2Id, at 271.

43 Brown v. Weinberger, 417 F. Supg.d1215 (D.D.C. 1976).

44 See Adams v. Mathews, 536 F. 2d 417, 418 (D.D.C. Cir. 1976). The WEAL plaintiffs inter-
vened only on the issue of resource allocation. The remaining allegations in that complaint con-
tinued to be addressed in the separate WEAL litigation.

43 Adams v. Mathews, C.A. 3095-70 (D.D.C., June 14, 1976).

48 Adams v. Califano, 43') F. Sl}x;p. 118, 121(D.D.C. 1977).

47 Failure and Fraud in_Civil Rights Enforcement by the Department of Education, Comm. on
Government Operations, U.S. House of Representatives, 100th Cong., 1st . (1987), at 5.
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plaintiffs’ complaint which contained expanded-record-keeping re-
quirements and required OCR to commence enforcement actions on

Jpending cases in which violations of law had been found.*#

Over the ten years preceding the Adams court’s 1983 order, the
court’s requirements became more and more comprehensive, lead-
ing the civil rights agencies to complain that the court vas en-
croaching upon their Executive Branch enforcement authority. On
the other hand, it has been argued that Adams was singularly ef-
fective in promoting enforcement of the civil rights statutes within
OCR’s jurisdiction. Julius Chambers, Director of the NAACP Legal
Defens2 and Educational Fund, testified that:

In the early years (1964-1968) of Title VI, the real potential
of Insing. federal money was enough to desegregate thousands
of Southern schools.. After the first Adams order in 1973, OCR
began initiating administrative actions against Southern dis-
tricts whose desegregation plans did not pass constitutional
muster. After the 1983 Adams order set deadlines for securing
compliance in pending cases, OCR took 23 cases to administra-
tive law judges and referred 18 cases to the Department of Jus-
tice. That order generated more enforcement proceedings than
had occurred in all of the previous decades.*® ]

The end of the era of close judicial scrutiny of OCR was signaled
in the mid-1980s when the Supreme Court decided Allen v. Wright,
a case in which black parents challenged ‘the tax-exempt status of
segregated private schools in the South. The Court held that the
parents lacked standing to bring the suit. It reasoned that citizens
could not challenge the government’s enforcement.of a law unless-
they could demonstrate specific injury resulting from unlawful gov-
ernment action that is “fairly” traceable to the action chal-
lenged.5° In December 1987, Judge Pratt read this ruling to lead to
the conclusion that, as in Allen, the Adams plaintiffs lacked stand-
ing and that his l}:revious crders intruded upon the functions of the
Executive Branch and violated the separation of powers doctrine.
He also found that the segregation of which plaintiffs complained
was not the result of Federal inaction, but was caused by state and
local practices and, therefore, could not be resolved by the relief
which spzlaintiffs had sought.5! The plaintiffs have appealed this de-
cision.

If the Pratt ruling is upheld by the appeals courts, it will mark
the end of nearly two decades of oversight of the OCR -by the Fed-
eral courts. More significantly, it may also signify the substantial
curtailment of the courts’ jurisdiction regarding oversight of the
enforcement operations of all Executive Branch agencies, leaving
the Legislative Branch to monitor the execution of the laws of the
U.S. government.

The ruling also calls into question the current status of the
OCR's enforcement policies and procedures. While the agency has

*® Adams v. Bell, Civ. Action No. 3035-70, (D.D.C., March 11, 1983) (and WEAL v. Bell, Cyv.
Action No. 74-1720), reprinted in Appendix K.

49 Investigation of Civil Rights }ng‘orcement & the Department of Education, Hearings Before
a Subcomm. of the Comm. on Government Operations, 99t Cong., 1st Sess. (1985), at 12.

50 468 U.S. 737, 757 (1984).

5! Adams v. Bennett, C.A. No. 3095-70 (D.D.C., Dec. 11, 1987), at 35.

52 Adams v. Bennett, appeal filed January 1988,
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indicated in internal memoranda that it will continue to adhere to
the processing time frames imposed upon it by the courts,53 if his-
tory is any indication, the agency willplapse into lethargy and will
fail to carry out the mandate entrusted to it by the Congress.

C. TuE Grove Crry COLLEGE v. BELL DECISION

Further complicating OCR’s enforcement efforts was the U.S. Su-
preme Court’s decision in Grove City College v. Bell.5% In Grove
City, the Court held that tederal financial assistance in the form of
student .aid triggered coverage by Title IX. In determining the
scope <f the duty not to discriminate, however, a divided Court in-
terpreted the statute’s “program or activity” language narrowly.
Since the only Federal funding obtained by Grove City College was
in the form of stucen¢ financial assistance, the Court held that
only the financial aid office was covered by Title IX. The rest of the
institution was periitted to escape coverage of this law and could
therefore engage in gender-based discrimination wivh impunity. As
the civil rights statutes pertaining to race, disabili* 7, and age dis-
crimination utilized the same “program or activity” language, they
were similarly interpreted to limit coverage to only the specific
program or activity receiving the federal financial assistance and
not to the entire institution.5s

Thus, in addition, to having to process cases within strict time
frames, the OCR was mandated by the Grove City decision to first
determine whether the pregram or activity in which the discrimi-
nation allegedly emanated was a recipient of federal financial as-

.sistance. OCR staff uniformlv stated that this was a lengthy proc-

ess, greatly reducing the time remaining in which to investigate
the merits of the discrimination 2omplaint.s®

The Grove City decision was overturned by the Congress in 1988
by the passage of the Civil Rights Restoration Act, which restated
the intent of Congress that Title IX, Section 504, Title VI and the
Age Discrimination Act were to be interpreted broadly, and that
funding received by any part of an institution would trigger insti-
tution-wide coverage.5?

D. ORGANIZATIONAL STRUCTURE AND BUDGET

The OCR is under the direction ¢’ the Assistant Secretary for
Civil Rights, who reports to the Under Secretary and the Secretary
of Education.®® The Deputy Assistant Secretary (DAS) for Oper-
ations and the Deputy Assistant Secretary for Policy assist in car-

ing out the agency’s functions. The DAS for Operations is respon-
sible for, among other things, the coordination and direction of the
Analysis and Data Collection Service and the Operations Support

53 Memorandum for Regional Civil Rights Directors from LeGree S. Daniels, supra note 17.

54 465 U.S. 555 (1984).

58 See, e.g., Consolidated Rail v. Darrone, 455 U.S. 624, 635-63€ (1984), in which the Supreme
Court held that, as in Title IX, the phrase “program cr activity” in Section 504 of the Rehabili-
%_augg”Act of 1973 was to be interpreted to refer to the "specific program that receives Federal

un

. 5% See section IV.A.2 infra, for more discussion of the problems created by both the Adams
time frames and the Grove City requirements.

57 P.L. 100-259, se. 6, 102 Stat. 28 (1988), codified at 42 U.S.C sec. 2000d-4a. See S. Rep. Nc.
64, 100th Cong., 1st vess. 2 (1987), reprinted .z 1488 U.S. Code Cong. & Admin. News 3,4 (1988).
58 OCR, Mission and Function Statement, at 1 (undated).

22




19

Service.*® The DAS for Policy is responsible for the direction and
-coordination of the Policy and Enforcement Service and the Re-
gional Offices.8® The Policy and Enforcement Service provides legal
and policy support to the Assistant Secretary and the OCR. Among
the duties of this office are the direction of policy development and
policy-related research; the development of legal standards and
guidelines for OCR’s compliance and enforcement activities; and
the. provision of legal and policy guidance to the Regional offices
and other OCR components. The PES also recommends cases for
enforcement; directs the litigation of cases in administrative hear-
ings; and processes appeals of regional determinations of compli-
ance or noncompliance.8?

OCR operates on a hiil;l{ decentralized basis. Operational activi-
ties are performed primarily-in the ten regional offices while head-
quarters provides legal, policy, operational and management sup-
port.®2 Each regional office is under the supervision of a Regional
Director who reports directly to the Deputy Assistant Secretary for
Policy. Larger OCR regional offices contain two divisions and
staffs: the Elementary and Secondary Education Division; Postsec-
ondary Education Division; Program Review and Management Sup-
port Staff (PRMS); and the Civil Rights Attorneys Staff, Smaller re-
gional offices may have one division and two staffs: the Compliance
Division; the Program Review and Management Support Staff; and
the Civil Rights Attorneys Staff.63

As with the other Federal civil rights enforcement agencies, the
OCR has experienced severe budgetary reductions since 1981. In
that year, the OCR had a budget of $46.9 million.%* Since then, this
agency’s budget has declined steadily. By FY 1988, OCR'’s budget
was $40.5 million. In constant 1981 dollars, OCR’s budget has fallen
from $46.9 million in 1981 to $30.9 million in 1988. In constant dol-
!%lési OCR has therefore lost approximately 85% of its budget since
F Y .

Similarly, -the number of OCR full-time equivalent (FTE) staff
has declined from 1,099 employzes in FY 1981 to 820 (estimated) in
FY 1988. OCR 'has therefore lost approximately 25 percent of its
staff since FY 1981.65

Exacerbating this resource reduction is the fact that the OCR
has returned unspent funds to the Treasury in each of the past
seven fiscal years. In 1981, $1.1 million were returned; in 1985, $2.7
million were returned, and in 1987 $1.3 million were allowed to
lapse. The percent of OCR’s overall appropriation which was un-
spent ranged from 0.4% (estimated) in 1985 to 6.19% in 1984.56

" OCR has suffered several changes in leadership since 1981 which
have undoubtedly contributed to the inconsistency of its enforce-
ment policies and confusion in and among its regional offices. Its
first Assistant Secretary since 1981 was Clarence Thomas, who left

59 Id, at 2. See Appendix D for a reprint of this statement.
:‘l’ fg at 13.

%2 OCR Annual Report, supra note 21, at 5.

83 See OCR Organizational Chart, Appendix B.
64 See Appendix A.

65 See Appendix A.

66 See Appendix A.
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OCR in 1982 to Chair the Equal Employment Opportunity Commis-
sion. Thomas was succeeded by Harry Singleton, who served as As-
sistant Secrefary from 1982 to 1985. Alicia Coro followed Single-
ton’s controversial tenure in 1986 and served as Acting Assistant
Secretary until July 1987, when LeGree Daniels was confirmed by
the U.S. Senate.

E. CoNCLUSIONS

In conclusion, the history of the Office for Civil Rights is a histo-
ry of lethargy, defiance, and unwillingness to enforce the law ac-
cording to its mandate. As a result, until recently the courts were
obliged to take the unusual step of imposing strict requirements
upon the agency to compel it to act according to the will of Con-
gress. The history of this agency is further complicated by the
severe narrowing of its jurisdiction by the Supreme Court and the
eventual restoration of its mandate by the Congress. The OCR has
been also hampered from fulfilling its mandate by severe reduc-
tions in staffing and budget since 1981, by numerous changes in
leadership, and has contributed to its own problems by failing to
expend all of the monies appropriated to it.

The following sections of this report will address the effects of
three events as viewed by the OCR regional office staff: the Adams
decisions, Grove City v. Bell, and the budgetary/staffing reductions.
In addition, this report will discuss the impact of the Reagan Ad-
ministration’s policies on the enforcement efforts of the agency and
will present conclusions and recommendations as to the future di-
rection of the OCR in light of its history.

IV. FINDINGS

A. OCR ENrForcEMENT Pouricy PosT-1981 AND 1Ts EFFECTS
1. INTRODUCTION

In a letter to Senator Paul Laxalt, former Secretary of Education
Terrel Bell wrote:

[T]he Federal courts may soon be after us for not enforc-
ing civil rigi:ts Jaws and regulations. Your support for my
efforts to decrease the undue harassment of schools and
colleges would be appreciated. It seems that we have some
laws that we should not have and my obligation to enforce
them is against my own philsophy.é7

This statement, written by the cabinet secretary responsible for
enforcing the civil rights laws within OCR’s jurisdiction, amply
symbolizes the philosophy and enforcement policies of the OCR
since 1981. Congressional hearings held in 1982, 1985 and 1987 sub-
stantiate this position. Moreover, reports written in 1985 and 1987
document the agency’s continued failure to fulfill its mandate.
Lastly, the Committee staff’s findings contained in the following
sections demonstratle that notwithstanding intense judicial and con-

7 Cwil Rights Fnforcement in the Department of Education, Hearing Before the Subcomm. on
Civil eind Constitutional Rights, Comm. on the Judiciary, 97th Cong., 24 Sess, (1982), at 13.
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gressional scrutiny since 1981, OCR’s leadership has relentlessly
underinined the civil rights statutes entrusted to it.

In 1982, witnesses testifying before the Subcommitee on Civil and
Constitutional Rights of the House Judiciary Committee argued
that OCR had failed to enforce the civil rights laws. More specifi-
cally, they alleged that OCR:

—gave regional offices excessive autonomy and failed to monitor

the quality of the field werk;

—accepted inferior work;

—implemented the Pre-Letter of Findings Policy, with which it
would deem institutions to be in compliance with the law if
they promised to take remedial actions;

—failed to monitor the recipients’ compliance with their previous
assurances and therefore shifted the burden of enforcement
and monitoring to the discriminatees by failing to conduct ade-
quate follow-up of cases;

—accepted inadequate remedial plans; and

—pri)pqsed regressive regulations implementing questionable
policies.

In 1985, similar complaints were expressed at a hearing before
the Subcommittee on atergovernmental Relations of the House
Government Operations Committee.58 At that hearing, witnesses
assailed the OCR for failing to comply with the Adams order and
alleged that the agency had continued to implement the question-
able enforcement policies identified in 1982. Moreover, witnesses al-
leged that OCR had failed to assume responsible leadership in its
implementation of the Grove City v. Bell decision (and was there-
fore sued in Federal court for non-enforcement), and had disman-
tled key programs, such as the Quality Assurance Staff program in
headquarters, ostensibly in or ‘er to silence criticism of its actions.
Even the Department of Justice, whose civil rights policies were
subjected to similar scrutiny, criticized the OCR for acceding to set-
tlements of questionable legal basis, resulting in a weakening of its
enforcement posture.? .

In 1987, witnesses again came before the Congress and assailed
the OCR’s failure to comply with the Adams court’s order.7® More
seriously, OCR was discovered to have engaged in actions to thwart
the effect of the order and its mandated time frames for case proc-
essing by "backdatitr;{’ civil rights documents. OCR was also criti-
cized for failing to take action to force the desegregation of higher
education institutions which had not removed the vestiges of illegal
discrimination. Instead of reguiring that such institutions achieve
their earlier stated goals for desegregation, the OCR had unofficial-
li implemented a good faith standard which effectively permitted
1:. e _Isi:hools to escape their responsibility to redress past inequi-

ies.

In the following section of this report, Committee staff wil}
present additional evidence to demcnstrate that OCR has contin-

8¢ Hearings supra note 49.

% See text accompanying note 26, supra.

70 Civil Rights Enforcement by the 'ment of Education, Hearing Before a Subcomm. of
the Comm. on Government Operations, | Cong., 1st Sess, (1°57).

71 See also, Failure and Fraud in Qivil Rights Enforcement by the Department of Education,
Comm. On Government Operations, 100th Cong., 15t Sess. (Oct. 2, 1987).
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ued to implement the questionable enforcement policies first inti-
mated by former Secretary Bell and will offer recommendations for
remedying the substantial problems imposed upon this agency in
-the past seven years.

2. THE EFFECTS OF GROVE CITY AND ADAMS ON ENFORCEMENT

In Grove City College v. Bell, the Supreme Court found that Title
IX’s prohibition of sex discrimination at educational institutions re-
ceiving Federal firancial assistance extended only to the specific
program or activity receiving the funds, and not to the entire recip-
ient institution or entity. Before Grove City, if any subdivision ot
an institution or organization received funds from the Federal gov-
ernment, the entire institution was prohibited from discriminating
on the basis of race, national origin, disability, age, or sex.??> Upon
a finding of discrimination on the basis of race, national origin,
sex, discbility, or age—government action, or a court claim filed by
an affected individual, could result in a loss of Federe. funds. The
Grove City decision substantially narrowed the scope of coverage of
the civil rights statutes aftected to the specific program or activity
receiving Federal financial assistance.

Prompted by a lawsuit filed by the American Association of Uni-
versily Women and others, Harry M. Singleton, former Assistant
Secretary for Civil Rights in OCR/ED released a memo July 31,
1984, to all OCR/ED Regional Directors regarding the limits of ju-
risdictional coverage in light of Grove City.?3 In describing OCR's
application of Grove City, Singleton stated that:

Although the facts of the case placed the Grove City
holding in the context of Title IX, there is no doubt that
the Court’s decision is applicable to OCR’s cther statutory
authorities which include the phrase “program or activity
receiving Federal financial assistance”. This is illustrated
by a decision rendered on the same day as Grove City. In
Consolidated Ruil Corporation v. Darrone, 104 S. Ct. 1248,
1255 (1984), the Court expressly relied on Grove City and
North Havent Board of Education v. Bell, 456 1J.S. 512
(1982) to observe that “Section 504, by its terms, prchibits
discrimination only by a ‘program or activity receiviag
Federal financial assistance.’ . .. Clearly, this language
limits the ban on discrimination to the specific program
that received federal funds”. Moreover, the “program or
activity” language in Title IX, Section 504, and the Age
Discrimination Act was modeled after the language of
Title VI. Therefore, the Grove City decision applies to the
Jurisdictional scope of Title VI, Section 504, and the Age
Discrimination Act, as well as Title IX.74

2 Under Title IX, sex discrimination .s prohibited only in educational institutions receiving
federal financia) assistance.

3 Association of Unwversity Women. et al.,, v. U.S. Department of Education, Civ. Action No.
814-1881, Complaint for Declaratory and Injunctive Relief (D.D.C.. June 19, 1984).

"4 Memorandum to Regional Civil Rights Directors, Regions 1-4. From Harry M. Singleton,
Assistant Secretary for Civil Rights, tregarding) Analysis of the Decision of Gruve City Colleg v.
Bell and Initial Guidance on Its Application to OCR Enforcement Activities. July 31, 1984),
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Thus, Singleton extended the Supreme Court’s-narrow interpreta-
tion of Title IX to other civil rights statutes utilizing the same
“program or activity” language.

In October 1985, the Department of Education’s Civil Rights Re-
viewing Authority (CRRA) further addressed the question of pro-
gram specificity under Grove City in the case-of In the Matter of
Pickens County School District, Docket No. 84-IX-11 (Oct. 28, 1985).

It ruled that programs or activities receiving funds under Chapter
"2 of the Educatjon Consolidation and Improvenient Act of 1981, 20

‘U.S.C. sec. 3811 et seq., (Chapter 2) are earmarked by the terms of
the preexisting grant statutes, and OCR’s jurisdiction is therefore
limited by the purpose of the programs selected by the school dis-
trict, not by the overall intent of Chapter 2.75 Moreover, the CRRA
held that since OCR failed to prove discrimination in any specific
program receiving Chapter 2 funds, it lacked jurisdiction in this
Title IX case,?¢

The OCR headquarters also found that, except in cases involving
construction, reconstruction, and renovation of facilities, jurisdic-
tion was limited to the period of the grant or loan.?? Federal fund-
ing programs such as Student Assistance Financial Assistance
(Impact Aid) and Title IIi(c) of the Higher Education Act provided
institution-wide coverage.’® The “admissions exception” to the pro-
gram specific requirements o Grove City was interpreted to pro-
vide institution-wide coverage over admissiuns-related issues.??

Therefore, during thé period between the Court’s issuance of the
Grove City decision in 1984 and the Congress’ override of the Presi-
dent’s veto of the Civil Rights Restcration Act in 1988, the OCR
staff had to establish, as an initial matter, whether an educational
institution received Federal financial assistance, and if so, which
program or activity received such assistance. Unless an elementa-
ry/secondary school district received impact aid (aid to federally af-
fected areas, i.e. areas which may contain Air Force bases or other
federal facilities), which was interpreted to extend system-wide and
was not program-specific, the OCR had to determine which particu-
lar school ﬁrogram received the funding.

On the higher education level, the program-specific funding re-
quirement was strictly applied, according to the OCR staff, Thus, in
order to establish jurisdiction over the Mathematics Department of
a college or university, for example, OCR staff had to determine
that the department received Federal financial assistance. Failure
to identify the allocation ot Federal financial assistance in the spe-
cific program or activity of an educational institution could result
in OCR’s closing a potential case because of a lack of jurisdiction.

The OCR staff was compelled to spend days, and often weeks, to
determine whether a particular program or activity received Feder-
al financial assistance. Some cases took 60 days to establish juris-

. 1%In the Matter of Pickens County School Distrct and South Carolina Department of Educ-
ig)ézs.)U.S Department of Education, Civil Rights Reviewing Authority, No. 84-IX-11 (Oct. 28,

16 Jd. at 24,
7 Memorandum of Alicia Corv, Acting Assistant Secretary for Civil Rights, to Regional Civil

Rights Directyss, [regarding] Revised Guidance for the Selection of Sites for Compliance Review,
at’%(}{;ﬂy 14, 1987).

9,




24

diction. After such an arduous search was made, the agency often
found that it did not have jurisdiction over the case. If jurisdiction
was found after so many days, the staff was still faced with having
to investigate the discrimination charge within the remaining time
allotted, resulting in a more superficial review and a strong likeli-
hood of a “no violation” finding or an inadequate settlement.

In discussing the impact of Grove City with OCR regional office
personnel assigned to receive complaints of discrimination at the
in-take processing level, Committee staff were told that:

—their most difficult responsibility was attempting to trace Fed-

eral funds when complaints were filed; .

—tracing Federal funds could take 45-65 days or more, and quite
often before jurisdiction could be established, the Adams time
frames (requiring that complaints be processed within a cer-
tain period of time) could elapse;

—recipients of Federal funds were often asked to provide infor-
mation on the Federal agency source of funds and to identify
the local program which received these funds;

—in many instances, since OCR personnel had great difficulty in
documenting the source within the Department of Education,
and the program assignments of these funds, OCR personnel
would have to accept the recipients’ account which could be in-
accurate. This created the anomalous situation of having the
school district, which is the object of the investigation, inform
the Federal agency regarding the use of the agency’s funds, for
the purposes of establishing jurisdiction;

—OCR headquarters provided very' little comprehensive data er
information on the Department of Education’s total grant
awards to recipients, by state, region, or local governmental
units, or by institution or agency receiving such awards. Infor-
mation, material or data that are available from headquarters
are often not accurate or current, since ED does not know
what happens to Federal grant awards, once these awards
reach state and local levels;3°

—higher education institutions generally volunteered very little
information on the receipt and distribution of Federal awards
within their institutions. Therefore, most complaints were
closed because of the inability of GCR personnel to establish ju-
risdiction. Additionally, in order to evade coverage of the civil
rights laws, schools threatened to take such actions as moving
classes to other buildings not constructed with Federal loans or
shifting the Federal assistance to a general fund which was not
traceable to a particular program or activity;!

80 Staff indicated that they discovered by accident the Federal Assistance Awards Data
System (FAADS), the Consolidated Assistant Secretary Post Secondary Education Retrieval
System (CASPER), among others. Most of this documentation was not current, however, and the
staff was compelled to contact the recipient to venify the accuracy and currency of the grant or
loan received.

81 See, e.g.

—a See. 504 case brought by a dyslexic student against a major umversity in the Chicago
area, which was closed because the regional office could not identify funds received by the
School of Education;

—xa sexual harassment case against a major midwestern university, which was closed because
the institution would not disclose where its Federal assistance had been allocated, and

—a harassment and retaliation case against a major school for mental health, also closed be-
cause OCR could not determine whether the institution had received Federal financial assist-
ance.
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—title VI complaint investigations were severely hampered and
restricted. because of 's narrow interpretation of Grove
City, resulting in an inordinate reduction in Title VI and Title

case processing, and with a severe reduction of investiga-
tions into within:hool-dmcnmm’ imi la:;ie%n a(bstﬂt:dent assignmentsi,z;
course assignments; programs; ¢ ; ability grouping; track-
ing; discipline; counseling; student assignment to physical edu-
cation classes). Schools, therefore, may have acted in a manner
which allowed discriminatory behavior to occur and OCR non-
enforcement ‘may have led schools to believe that-they did not
have to observe anti-discrimination laws.

The ‘Grove City decision also created some absurd results. For in-
stance, the OCR was only able to assert jurisdiction because and if
gomﬁuters bought by Federal funds were used in every program in
a school. On the other hand, if-a teacher filing a discrimination
cbm_(glaint did not use the computer software purchased by Federal
funds, and that was the only aspect of the program supported by
Federal funds, the OCR would not have jurisdiction. In order to
escape coverage by the civil rights statutes, the school district in
Cobb.County, Georgia returned its impact aid funds to the Depart-
ment of Education.®? Thus, students in that school district have
betgl left with virtually no protection under the civil rights stat-
utes.

In a case involving university housing/student services, the

agency had to determine where the university’s Committee on Ap-
peals of Residences met and whether it met in a building construct-
ed by Federal funds. In a student discipline case involving an
arrest of a student that took place in the hall of the school, the
OCR could not trace Federal funding to the hall of the school and
could not, therefore, assert jurisdiction. .
. Not only did the Grove City. decision adversely affect complaint
Investigations, it severely curtailed the aﬁclelncy’s authority to con-
duct compliance reviews. In some cases, while the Department may
have wished to review a school district.in which there have been
many allegations of discrimination, it could not conduct such a
review because it did not have jurisdiction. Thus, Title VI cases in-
volving employment discrimination, disparate grading, retention,
or disciplinary practices, could not be investigated because the
agency had to trace Federal funding to all of the programs
throughout the school. Moreover, in em;iloyment discrimination
cases, available remedies were reportedly limited to those persons
whose salaries were funded by the Federal government.

In FYs 1984 through 1986, OCR closed in whole or in part 674
complaint investigations and 88 compliance reviews and narrowed
the scope of 72 compliance reviews.83
" Further complicating the task of having to trace funding were
the Adams v. Bennett case processing time frames, as interpreted
by the Department of Education, which require that all investiga-
tions (where there is a violation found) and attempts at conciliation

82 See letter of Cobb County, Geoga to the Department of Education, in Ap@endix L.
33 Letter to Representative Don Edwards, Chairman, House Subcomm. on Civil and Constitu-

tional Rights, from Alicia Coro, Acting Assistant Secretary for Civil Rights (March 31, 1987). See
also, Federal Funding of Discrimination: The Impact 4:?’
Women's Law Center, (undated).

Grove City College v. Bell, National
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and voluntary resolution must take place and Letters of Findings
(LOFs) must be issued within 105 days after receipt of a complete
complaint, and for compliance reviews, by the 90th day after com-
mencement of the review. Only if efforts to achieve voluntary set-
tlement fail are draft LOFs sent to headquarters for approval and
issuance.

The Addms court had ordered, among other things, the following
time frames for investigations:

(a) Within 15 calendar days of receipt of a complaint, the Depart-
ment of Education (ED) must issue a notification to the complain-
ant as to the completeness of the complaint.

() If the complaint is complete, ED is to conduct a prompt inves-
tigation to determine whether a violation has occurred. This deter-
mination must be in writing within 105 days of receipt of the com-
plete complaint.

(¢) If a violation has occurred, ED must attempt to bring the af-
fected institution into voluntary compliance through negotiations.
If corrected action is not secured within 195 days of receipt of the
completed complaint, ED must initiate formal proceedings or take
any other means authorized by law no later than 225 days after re-
ceipt of the complete complaint.84

While the court did not preclude negotiations prior to the issu-
ance.of a Letter of Findings, it made clear that negotiations lead-
ing to settlement were not a necessary precedent of the issuance of
a letter of findings. By requiring negotiations to take place prior to
the issuance of the LOF within the first 90-day period, OCR effec-
tively eliminated the second 90-day period in which negotiations
were intended to take place. As a result, the agency severely in-
creased the pressure upon enforcement staff to accept a settlement
prior to issuing the letter of findings.

Regional staff explained that 90 days are insufficient to process a
complaint—from establishing jurisdiction to determining whether
there is (or is not) a violation, to negotiating a settlement. More-
over, staff argued that counting time frame days as calendar days
instead of business days was uareasonable and placed undue pres-
sure upon them.

There is some confusion at the staff level as to whether head-
quarters is required to adhere to the Adams time frames. If, for ex-
ample, pre-Letter of Findings (LOF) settlement efforts are unsuc-
cessful and either appropriate remedial action or an appropriate
remedial action plan cannot be obtained, draft violation LOFs to
the recipient and the complainant should be issued in time to meet
the Adams time frames.85 A non-compliance LOF, accompanied by
the investigative file, must be reviewed by the Branch Chief, Divi-
sion Director, Chief Regional Attorney and Regional Director, and
is then sent to the Assistant Secretary for inclusion on the Enforce-
ment Activities Report (EAR) before the 90-day (or 105-day)
period.8¢ If the time frame is passed while the LOF is in headquar-

84 Adams, Order of March 11, 1983, at 9.
85 U.S. Department of Education, Office for Civil Rights, Jnvestigation Procedures Manual,
Mg:clhd-19855.gat 57.
at 59,
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ters, it is not clear that the Washington, D.C. staff is held responsi-
ble for the delay. Notwithstanding the fact that the headquarters
staff has caused the LOF to be kept in the National office after the
90-day period has passed, regional staff indicated that in this situa-
tion, headquarters holds the regional offices responsible and penal-
izes them in subsequent performance evaluations.

Field staff also noted that the scope of cases for investigation is
also.being narrowed due to the pressure to close cases within the
90day time frame. For example, staff indicated that there have
been discussions regarding eliminating issues involving special edu-
cation students with limited English speaking proficiency (LEP)
from both:Section 504 and Lau 87 reviews, or in the alternative, to
drop issues-such as accessibility for handicapped persons, so that
the staff will be able to meet the time frames. The result of such a
decision will be that OCR will not determine whether school dis-
tricts are placing LEP students into special education programs un-
Jjustifiably:

Staff also noted that until recently, few Lau compliance reviews
were being scheduled because of the extensive nature of such re-
views and the need to meet the Adams time frames. Remedies ob-
tained as a result of such reviews have also been allegedly.compro-
mised by the pressure of the time frames.

Lastly, some staff suggested that there was a direct correlation
between compliance with the Adems time frames and the number
of cases closed with “no violations.” Data submitted to the Commit-
tee by the OCR do not support-this claim, however.

Several regional office staff also admitted to encouraging com-
Dplainants to withdraw comflaints in order to decrease the com-
plaint load and to diminish the pressure to investigate and close
cases within certain time frames. This is an issue which was raised
by the National Women’s Law Center in its testimony befere the
Subcommittee on Intergovernmental Relations in 1985.88 At that
hearing, the witness testified that complainants were urged by
OCR staff to drop complaints:

We have been told by several of our organizations that
we represent in these lawsuits and even an individual
plaintiff in one of these lawsuits, that they were called;
they were urged to drop the complaint before it was inves-
tigated; they were urged that they were sure—the Office
for Civil Rights was sure that the problems would be elimi-
nated and that the best thing for the complainant is to
simply drop it without any formal investigation, without
any commitment on the part of the school that it would
cease the discrimination practices which had been the sub-
Ject of the complaint . . . We know of instances where the

*7 Lau v. Nichols, 414 U'S. 563 (1974). In Lau, the Supreme Court held that San Francisco’s
failure to provide English language instruction to students of Chinese ancestry who spoke no
English, or to provide them with other instructional procedures denied them a “meaningful op-
rtunity to icipate in the educational 588 —all earmarks of the discrimination banned

itle VI] regulations.” 414 US, at 568, The Court cited the HEW guidelines, 35 Fed, Reg.
11,595, which agm‘ied that where inability to speak and understand the English language ex-
cludes nation oriFiq-minomy group chil{iren from effective participation in an educational
program of a school district, the school must take affirmative steps to rectify the language defi-
ciency. -
”?Iean'ngs, supre note 26.
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complainants had refused to drop the complaint, and we
have -been given reports where that complaint has been
shown as having been dropped.8®

Complaints. closed because the complainant withdrew the com-
plaint appear to have risen since FY 1982. As the data in Appendix
A indicate, the percentags of total complaints handled that were
withdrawn shows significant growth between FY 1986 and 1987.
These data, alone, do not prove that QCR staff have initiated the
complaint withdrawals, however.

In one region, Committee staff learned that incoming complaints
were being “logged in” on the following Monday in order to delay
tka time in which the Adanis time frames began and the investiga-
tion of the complaints was to be initiated.®®

The number of complaints missing at least one Adams time
frame-has declined on an annual basis since FY 1984.°* The per-
centage of total complaints handled that missed at least one time
frame also declined annually between FY 1984 and FY 1987. The
regional distributicn of complaints missing at least one time frame
shows regions III and IV with substantially more of-such cases, and
region VIII with substantially fewer. That is, the more complaints
handled by a region, the more likely it is to miss time frames.

While the data showing that OCR offices are substantially im-
proving their efforts to meet the .4dams time frames are encourag-
ing and the agency should be commended for this achievement, it
is not clear to what extent the reported efforts by some regional
offices to “backdate” the times in which cases have been processed
have had an effect upon these statistics. Moreover, it is not clear
that each of the cases included in these statistics has been investi-
gated as fully as possible, in view of the pressures placed upon the
staff by Grove City as well as Adams, as interpreted by OCR.

Moreover, some staff perceived that their performance evalua-
tions emphasized adherence to the Adams time frames at the ex-
pense of quality work. There was a tremendous impetus to close
cases over time, and therefore, to “cheat” the investigation and the
remedy required. As a result, staff argued that remedial agree-
ments are vaguely drafted, provide little substantive relief, and
coatain little detail.

In spite of the difficulty that Adams provides, most regional staff
regard time frames per se as necessary and important. Some staff
also suggested that headquarters restore the second 90-day tier of
the time frames, which headquarters arbitrarily deleted.

In summary, Grove City had a major, devastating effect on the
enforcement of Title VI of the Civil Rights Act of 1964 and Title IX
of the Education Amendments of 1972, especially in the area of
higher education. Reportedly, the majority of higher education
cases were closed because the agency had no jurisdiction. Cases in-
volving sex discrimination in athletics, disparate disciplinary prac-
tices, employment discrimination based on sex, race or national
origin, and other forms of within-school discrimination were most
affected by Grove City because of the difficulty presented in tracing

% 14, at 72. ]
90 Statement of responsible staff on file with Committee.
91 See Appendix A, Table 9A.
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funding to the particular-program or activity affected. In some in-
.stances, cases were reportedly closed with a “no violation” finding
because jurisdiction could not be established. Moreover, school dis-
tricts, aware of the constraints under which the OCR must operate,
-may have often delayed. providing the agency with the funding in-
formation until the Adams deadline had approached or had passed.

The-Grove City decision, reportedly, had less impact on tion
504 of the Rehabilitatior. Act of 1973, however, because the funding
provided under P.L. 94-142, Education for All- Handicapped Chil-
dren Act, enabled OCR to establish jurisdiction in ‘such.cases.

Although the Grove City decision is no longer an issue because of
the Congress’ .override of the President’s veto.of the Civil Rights
Restoration Act in 1988, the Department of Education’s failure to
maintain documentation-on.the universe of grantees and loan re-
cipients and the ultimate utilization of its awards requires immedi-
ate and ongoing attention. Committee staff therefore submit the
-following. recommendations:

—that the Department of Education establish a centralized, com-
prehensive, and uniform computerized record-keeping system
regarding the distribution of Federal funds awarded to educa-
tion institutions by the Department of Education, and the allo-
cation of such funds within those specific institutions; and

—that the Department of Education monitor the expenditure of
the funds that it disburses and maintain current information
on the utilization of such funds.

The time frames which were established under Adaems v. Bennett
to compel the expeditious processing of cases have been interpreted
in a way that has had a severe and deleterious impact upon the
enforcement of the civil rights statutes under OCR’s jurisdiction.
Forcing the regional office staff to establish jurisdiction, investigate
a case, and to attempt to negotiate an adequate remedy before the
letter of finding is issued—all within 90 days—apparently has had
the effect of undercutting the OCR staff’s ability to perform quality
investigations and to obtain the remedies required to remove the
effects of discrimination. Moreover, staff have been deterred from
investigating cases raising novel or complex issues and have been
compelled to-redefine or “clarify” complaints in order to narrow
their scope. Even worse, a few staff have ddmitted to “encourag-
ing” complainants to withdraw their complaints in order to reduce
the case load. Such actions are reprehensible and are clearly con-
trary to the intent of Congress when it enacted the civil rights stat-
utes within the OCR's jurisdiction.

Committee staft recommends that the OCR seriously consider im-
plementing the following recommendations:

—that the OCR publish any proposed revisions of the Adams

time frames in the Federal Register for notice and comment;

—that the calculation of days for the processing of cases be based
upon business days and not calendar days;

—that Adams be used as a guideline with ample flexibility per-
mitted to the regional offices for the adequate investigation of
complex, novel or multi-issue cases;

—that" éxceptions, -which are allowed under the Adams order, be
utilized at the regional office level to account for unforeseen
delays and complexities;
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—that the time frame for complaint investigations begin once ju-
risdiction has been established (which is the current policy for
compliance reviews;

—that complaints alleging discrimination against a class of per-

sons and compliance reviews involving multiple issues or class-

vased -discrimination be encouraged by extending the mini-
mum-time frame. for the completion of such cases, with excep-
tions where.needed and

—that-the full 180 days contemplated in the Adanis order be re-
stored -to ‘allow for the full investigation and negotiation of a

case.
. The act of compelling -hurried and, therefore, superficial investi-
gations of discrimination at OCR closely resembles the problem
identified by Committee staff when it conducted on-site investiga-
tions at:the- Equal Employment Opportunity Commission and the
Office of Federal Contract Compliance Programs (OFCCP) at the

‘Department of Labor.?? This matter cannot, therefore, be viewed

as an isolated problem created by the Adams litigation, but ap-
pears to be the result of a more concerted effort to hamper the full
investigation and remediation of civil rights violations. It is sug-
gested that the subsequent Administration take immediate efforts
to rescind all policies, written or oral, which have had the above-

stated effects.

3. LETTERS OF FINDING (LOFS) FOR VIOLATIONS OF THE CIVIL RIGHTS
LAWS

As noted above, under the Adams order, the OCR was required
to process complaints of discrimination within certain strict time
frames. The OCR has announced that, pending a review of the case
processing time frames,.this policy will remain in effect notwith-
standing the outcome of the plaintiffs’ appeal of Judge Pratt’s De-
cember 1987 decision in Adams.?3 Once noncompliance is identi-
fied, negotiations must commence pursuant to the Adams order
and OCR policy. Staff noted that if noncompliance has been estab-
lished prior to the Adams due date, “the pressure is to close the
case by the date and a finding of noncompliance interferes with
that pressure.” If the recipient is willing to remedy the case, staff
sta that frequently OCR closes the case on a less complete
remedy than that which would have been obtained in the past, be-
cause it is difficult to investigate and negotiate a case in 90 days,
particularly in view of the requirement to establish jurisdiction
pursuant to Grove City.

When negotiations fail, the OCR must issue a Letter of Findings
(LOF) citing the school for a violation of the civil rights laws. All
draft LOFs which contain a finding of discrimination must be
placed on an Enforcement Activities Report (EAR) by the regional
offices and approved in headquarters before being sent to the

92 See A Report on_the Investigation of Civil Rights Enforcement by the Equal Employment
Opgortunity Commission, House Comm, on Education and Labor, 99th ng.. 2d Sess (1986); and
A Report on the Investigation of Civil Rights Enforcement Activities of the OFCCP, L.S. Depart-

-ment of-Labor,-House Comm: on Education and Labor; 100th Cong:,-1st Sess. (1987).-

3 Memorandum to Regional Civil Rights Directors from LeGree S. Daniels, Assistant Secre-
tary for Civil Rights, (regarding) Dismissal of Adams Lawsuit (Dec. 15, 1987).
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school districts/universities. (LOFs containing a finding of no viola-
tion or ‘“violations corrected” may be issued from the region.) 94
Noncompliance LOFs are only resorted to if negotiations have
failed and no cther options exist. The Adams time frames continue
to run-while the draft LOF is in headquarters. .

Staff consistently assailed the inordinate time taken by head-
quarters to review and approve an LOF. As a result, staff cited in-
stances- in which cases' involving noncomplying school districts
were closed instead of being sent to headquarters. This problem is
: exacerbated by the fact that some Regional Directors have been al-
¥ legedly criticized by the National OfTice for having a number of
: draft LOFs in headquarters. The regions, therefore, have inferred

from ‘such treatment that the National Office does not wish' for
: them to find violations of the law and, in some instances, have
e chosen to close cases instead of referring letters citing violations to

Washington.
: The Committee requested data relating to the number of draft
H LOFs submitted to headquarters by the regions, according to the
: year .of submission, the region and the basis (i.e, race, sex, etc.)
since 1981. The Committee also inquired as to the disposition of all
such drafts and the reason for delays in returning the letters to the
regional offices.

In response, the agency provided a print-ou. of the data in the
Headquarters.Accountability Tracking System (HATS) from Fiscal
Year 1981 through the present. Charts of the data collected manu-
ally by staff in FY 1987 and 1988 were also provided.

The OCR noted that the data included in the computer print-out
‘of the draft LOFs in headquarters were unreliable because the
system utilized was not updated regularly. Only the 1987-1988 data
which were manually compiled were usable. Thus, the Committee
was unable to establish whether and how long cases languished in
headquarters. Neither could it be determined whether the delays in
handling the documents were due to national office inertia, policy
differences or other reasons. Only a case-by-case analysis would
yield such-a result.

The OCR admitted, however, that of the 10 LOFs sent to head-
yuarters for approval in 1987-19&8, which had not been settled in
the interim with “violation corrected” letters, all had been in head-
quarters for a period generally exceeding 180 days in order “to
ensure that the Letters of Findings were fully supported by the evi-
dence and accurately reflected current policy.” The agency did not
indicate when those documents had been referred to headquarters
; and how long they had been maintained there.?5
’ Regional office staff cited several instances in which cases alleg-
ing discrimination in retaliation or discipline languished in the
Washington office for months or sometime years without response
or action. For example, in a discipline case, the regional office sub-
mitted a draft LOF to headquarters. It was finally returned for en-
forcement several years later. Field staff felt that the delay in re-

; 94 See, e.g, Memorandum to OCR Senior Staff from Harry M. Singleton, Assistant Secretar
. for Civil Rights (regarding) Changes in Procedures for Release of LOFs and for Reporting ECK
—ewore— - -and-Pre-LOF-Negotiation, 3-4 (Jan. 18,-1983).

: 95 Appendix A.
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turning the LOF was due to the then Secretary’s disapproval of dis-
cipline cases.98

In a case involving handicap discrimination, a draft noncompli-
ance.LOF was submitted to headquarters. Allegedly because head-
quarters staff agreed with a rehabilitation counselor regurding the
inability of a person testing poorly on an IQ test to attend college
‘(notwithstanding the fact that the person held a college degree),
the draft LOF was returned with a recommendation that the inves-
tigation was inadequate. The case was eventually closed with a
finding of compliance without attorney or EOS concurrence.

The OCR's own statistics support the staff's assertions that few
LOFs citing the-school districts for violating the laws have been
issued since 1987.-Of the 112 draft LOFs submitted to headquarters
in FY 1987 and 1988 (through June 15, 1988), only seven were ap-
proved. The vast majority, 92, were resolved with a “violation cor-
rected” letter. Query, however, whether the settlements in those 92
cases which were closed with “‘violation corrected” letters, resolved
all of the-legal issues which necessitated the violation LOFs.

In lieu of issuing violation LOFs, the agency has indicated that it
laces emphasis on voluntary settlements and prefers to issue “vio-
ations corrected” letters. While negotiation and settlement is a de-

sirable goal and is emphasized in the Civil Rights Act, however, the
agency must use its authority to issue letters citing the schools for
violations where needed to enforce the law. To do less is & derelic-
tion of the agency’s mandate.

Written LOFs which cite violations are necessary either because
the recipient (school district) seeks something in writing which sets
forth the entire case in order to convince a legislature to allocate
the funds required to remedy the violation, or because the recipient
is intransigent and such a letter would prod the institution toward
settlement negotiations. Thus, while most field staff stated that
they seldom need strong, formal noncompliance LOFs to establish a
record and obtain a remedy, such letters are sometimes needed and
‘the agency has made it virtually impossible to obtain them.

It is unclear to Committee staff why, other than for the sake of
political and ideological purity, noncompliance LOFs have been dis-
tinguished from compliance LLOFs and are required to be a%proved
in Washington. To resolve the current problem regarding the issu-
ance of noncompliance LOFs by headquarters, Committee staff
concur with the regional office staff who recommend that, consist-
ent with previous OCR policy, such letters should be approved and
issued by the regional offices, with copies sent to headquarters.??
In order to insure consistency of policy and legal standards, the
OCR’s Quality Assurance Program should be reinstituted and uti-
lized on a frequent basis.?8

4. DEVELOPMENT AND DISSEMINATION OF NATIONAL OFFICE POLICY
Exacerbating the problem of the lack of meaningful guidance
and support from the National office during the Reagan years is

96 See discussion on pp. 35-36 below.

97 See, e.g., Memorandum of Undemtandit:sé Regarding Early Warning Procedures for Letters
of Findings of Civil Rights Violations (undated).

“¥4 S¢¢discussion of the Quality Assurance program in section B.1 infra.
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the apparent dearth of written substantive enforcement policies

issued by headquarters. Field staff noted that much of the OCR’s
policies on substantive.legal issues in recent years were generated
in the form of responses to droft LOFs sent from the regional of-
fices, “marginal notes” on the LOFs returned to the field, or in the
form of telephone calls from the National office. Rarely would
there be policy directives which would be disseminated nationwide
and made applicable to all regions. As a result, staff stated that it
was. difficult to analyze certain complex and unique cases because
there was little-in writing and there was no predictability as to the
headquarters’ decisions in such cases. Regional staff was, therefore,
left to learn and act on cases “with experience and political in-
stinct.”” The absence of public notice of policy decisions may have
also adversely affected recipients, civil rights advocates and others
who have an interest in ascertaining the agency’s policies regard-
ing various legal and enforcement-related issues.

As an -example of the National Office’s failure to disseminate
policy, the staff noted that there was no guidance on the most fun-
damental issues such as the quantum and kind of proof required in
cases involving free and appropriate education in special education
under Section 504 of the Rehabilitation Act or the role of the OCR
in cases involving children in penal institutions. In order to deter-
mine how other regional offices are handling issues under Section
504, attorneys must resort to the Education for the Handicapped
Law Report, which may print some OCR regional decisions. Unfor-
tunately, the Law Report only prints cases in which its editors
have an interest.

Since there are few court opinions interpreting Section 504, it is
critical that the National Office provide guidance and share such
guidance with and amcng the regional offices. Notwithstanding
such a dearth of information of case law interpreting Section 504,
attorneys state that the National Office has forbidden them to rely
upon decisions brought under the Education of the Handicapped
Act, which is similar in content to Section 504. Attorneys argued
that the absence of policy guidance on this and other issues under-
mined the credibility of the agency. Clearly, such lack of guidance
also diminished the staff’s ability to enforce laws ensuring nondis-
crimination by recipients.

The overrepresentation of minority males in programs for the
mantally retarded, when similarly-situated white males are placed
in programs for the learning disabled, is another issue for which
there is a need for National Office leadership and guidance. Staff
identified this as major issue of the decade. Another issue requiring
instruction from headquarters involves the discriminatory use of
IQ tests and other such testing instruments.®® In both instances,
field staff expressed a desire to learn what is needed to prove a vio-
lation of the civil rights laws. They also noted that expertise was
needed to develop and adequately prosecute these cases and that
the Nte}tional Office should support the regions in developing such
expertise.

. * Compare with the Uniform Guidelines on Employee Selection Procedures, which is pubnghed
in the Code of Federal Regulations and is utilizedp by the Equal Employment Opportumty Com-
mission, the Office of Federal Contract Compliance Programs and other Federal agencies.
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Staff also requested guidance as to how to proceed in cases in
which OCR lacked ,arisdiction, but ac a consequence of filing a
complaint, the cpmpfainant suffered retaliation. Moreover, staff re-
quested more.instruclion on the definition of a “patently frivolous”
) case and sought morz discretion in curtailing investigations of such
= cases. For example, in one case, a parent of a handicapped child

filed a complaint under Section 504 use a nearby school used a
¢ pirate wearing an eye I)?atch as its mascot. This parent allegedly
i also filed .under title because pirates have historically abused
' women and under Title VI because pirates has historically partici-
pated in the slave trade. A conscientious investigator investigated
this case in the same manner as axe more substantive cases investi-
gated, spending one week on-site compiling data. The investigation
was completed and finally closed as a “no violation” case in 90

days. .

ﬂswas indicated that a number of policy decisions, when made,
are circulated as drafts and are not set forth as the official policy
of the agency. For example, the National Office allegedly circulated
a draft directive regarding whether a child’s handicap should be
considered in discipline cases. According to the regional office staff,
a final draft of the niemorandum was never disseminated.

Staff also noted that when policy guidance is issued, it is often

superficial and of little value. For example, in one case involving
the validation of a standardized test used for admissions, the re-
gional staff requested information regarding the validity of such
cases in view of the discriminatory effects such tests have upon mi-
nority students. Headquarters staff allegedly responded in a one-
sentence memorandum that this case involved impermissible re-
verse discrimination because the school in question, mindful of the
discriminatory effects of such tests, used other criteria with which
to admit minority students.
: When legal decisions are submitted to the field from Washing-
v ton, and are motivated by other than legal considerations, they are
; never reduced to writing, according to tﬁe staff. This ad hoc policy-
making cannot be challenged, however, because there is nothing in
writing as evidence of such a policy. Attorney staff therefore ex-
pressed concern that they are being pressed to settle cases with the
recipients because they can obtain a better settlement from them
that if theﬁ‘ were to refer the case to the National Office for an ap-
proved LOF letter citing the school district for a violation.

Fearing an unreasonably restrictive interpretation of the law as
applied to the cases before the National Office, field staff have re-
sorted to making few requests for policy guidance. As one lawyer
commented, “No policy is better than bad policy.” Once staff atior-
ney argued that she did not wish to consult OCR on the legal issues
becavse the National Office was “operating outside the law” and
this angered her. This sentiment was expressed in every regional
office visited. The tactic of circumventing the National Office was
viewed as form of ‘“damage control” and has had the logical result
of inconsistent policies being implemented in the field. In view of
the alternative, this outcome was apparently deemed by the field
staff to be “the lesser of the two evils.”

The OCR’s failure to provide written policy guidance is not a
recent development, hovever. In 1985, the National Women'’s Law
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Center testified before the House Government Operations Commit-
tee that the OCR leadership had consistently refused.to give writ-
ten guidance to the regions and used conference calling as a means
of providing- directives rather than reducing them to writing. It was
noted that such policy appeared to have led to “confusion, to inac-
tion, to inconsi~wncy, all to the detriment of the groups in this
country that are supposed to be protected by the civil rights laws
at issue.” 190 As noted above, it was OCR’s failure to issue guid-
ance to the regional offices after the Grove City decision was
handed down that prompted this organization to file suit in Ameri-
can Association of University Women v. Bell for nonenforcement of
the civil rights laws,10!

There was a clear perception among the field staff interviewed
that certain cases were “off limits” to the regional staff and could
not be investigated either in compliance reviews or compluint in-
vestigations. Most of those issues involve i.npermissible race dis-
crimination in violation of Title VI. Among the issues which staff
were not permitted to investigate include cases alleging racial dis-
crimination in disciplinary actions, ability grouping, assignments to
gifted and talented programs, school desegregation, the placement
of black students in special education programs, and retaliation
against students in violation of Title V1. Some staff aiso noted that
issues involving discrimination against students with limited Eng-
lish speaking abilities and athletics cases under Title IX were also
not to be investigated. Committee staff were informed that the Na-
tional Office would not approve a finding of discrimination in such
cases unless there were “horror stories,” facts of such egregious-
ness that an alternative finding was not possible.102

An attorney noted that in a case involving the underrepresenta-
tion of minorities in a “gifted and talented” program, the National
Office informed him to “make the case more generic, less specific”
and that the disproportionately few minority students in the pro-
gram, compared with the overall school population, did not suggest
a vivlation of the statute. In another case, involving within-school
segregation and ability grouping, the headquarters office allowed
the case to languish for four years. After such an inordinate length
of time, the regional office staff were allegedly instructed to per-
form an additional on-site investigation and were compelled to col-
lect additional, more current data. Staff was unsure what the Na-
tional Office would do once this additional information was collect-
ed. In any event, reportedly, none of these ¢ ses was ever re-
solved.?03 Tt is not known wilether the cases were officially closed
or merely left in limbo without final resolution. As one staff person
noted, since OCR had given no guidance on racial classification
(tracking) cases in eight years, the perceived message was that staff
should not pursue such cases,

100 Hearings, supra note 26, at 72.

101 See n. 13, supra.

192 See Memorandum of Understanding, supra note 97, at 1, in which LOFs and enforcement
actions were barred in cases related to six policy 1ssues. employment (Title VI, IX, and 504),
catheterization (504), psychotherapy (504). disciphine (Title V1, IX, and 504), extended school year
(504), and intercollegiate athletics (Title :X).

193 See OFCCP Report, supra note 92, for similar findings regarding the OFCCP's farlure to
take action in cases with which it apparently had substant.ve, ideological objections.
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Throughout the regions, staff noted that then-Secretary Bell ex-
pressed his opposition to thz federal government's interference
with a school’s disciplinary actions. Thus, when a regional office
pr%ppsed to conduct a compliance review of a county school system
and its apparently disproportionate use of discipline against minor-
ity students, it was allegedly instructed by Washington to provide
individual cases of discriminatory disciplinary a. ions in addition
to the statistics in order to receive approval to conduct the compli-
ance review. Eventually, this review was terminated. Staff noted
that since 1982-83, they were instructed by headquarters not to
conduct compliance reviews involving discipline.

Moreover, staff noted that the National Office had made it virtu-
ally impcssible to find a violation of the civil rights laws because
the standard of proof required to establish a violation of, for exam-

le, Title VI, was the stringent “intent” standard, which some staff
lieved was not required by the courts,1°* The actual quantum of
proof required by the National Office has never been set forth
clearly in written form, however, making it difficult for the staff to
establish a violation. Thus, for example, in cases involving discrimi-
natory discipline Policies, staff ed that it is virtually impossi-
ble to prove a violation because school districts are ton sophisticat-
ed to admit an intent to discriminate. Apparently, however, staff
felt. that such an admission virtually constituted the evidence re-
uired to satisfy the National Office that there was a violation of

e Civil Rights Act.195

The concerns raised by OCR staff regarding the agency’s use of
the “intent” standard were initially raised in 1982, when a witness
testified before the House Subcommittée on Civil and Constitution-
al Rights that:

It is not uncommon to read Letters of Finding from OCR
which articulate legal standards which are the reverse of
those required by the statute and reguiations. For exam-
ple, in an August 1981 Letter of Finding, the Simms Inde-
pendent School District in Texas was found in compliance
with Tiile IX even though the investigator did uncover sex
discrimination in the distribution of athletic awards . . .
OCR stated that ‘There are no records or other evidence to
substantiate that the district's departure from the practice
of awarding letter jackets in the student’s junior year was
for a sexually discriminatory lgose in violation of Title
IX' ... The Department o ucation has nevusr an-
nounced a formal policy to require proof of intent in Title
IX cases. No such requirement has been established by the
courts in Texas, either.108

104 See Guardians Association et ol v. Civil Service Commission of the City of New York, et
-al,, 463 U.S, 582 (1933).

108 See Memorandum to Harry M. Singleton, Assistant Secretary for Civil Rights, From Anto-
nio J. Califa, Director for Policy and Enforcement Service (regarding) The Legul Standards to Be
Applied in a Title VI Schoo! A~ riment Case (Executive Summary) (Jan. 9, 1984); Memoran.

-dum to Thomas E. Esterly, Act. onal Civil Rights Director, Region VII, From Alicia Coro,
Acting Assistant Secretary for C . Rights (mg:rdimg Daniels v. Board of Education of the Ra.
venna Qity School District Disparate Treatment and Disparate Impact Theories of Proof (Febru-
ary 24, 1987), The latter memorandum expreases the view in more definitive terms that Title VI,
and thereby, Title IX, Section 504 and the Age Discrimination Act of 1975, requirs a showing of
discriminatory intent.

198 Hearing, supra note 67, at 31-32,
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In light of the above circumstances, the regional office staft indi-
cated a desire for responsible leadership from the National OCR
Office in a form that will facilitate the enforcement of the laws
within its jurisdiction. Staff suggested that there be a better and
more frequent dissemination of policy raemoranda frcm the Na-
tional Office and, in some regions, improve sharing of policy state-
ments among the regional staff. Moreover, the policies handed
down from Washington should be consistent with current law and
not simply reflective of the ideological biases of the policymakers.
Committee staff concur.

In addition to issuing useful substantive policies consistent with
established law, the regional office staff made the following recom-
mendations:

—that the OCR issue more detailed records retention require-
ments. Unlike the EEQC, for example, the CCR currently has
no regulations mandating that institutions retain their docu-
ments for a certain yreriod of time.1°7 Thus, records involving,
for example, discriminatory disciplinary actions are routinely
destroyed by the school districts at the end of each school year.
In cases involving admissions or hiring, applicant pool data is
often unavailable. This lack of data severely hampers the in-
vestigation of discrimination complaints.

—Staff recommended that the remedial provisions of Title VI be
amended to provide for make-whole relief as does.Title VII of
the Civil Rights Act of 1964.108

—Similarly, Title VI should require that its nondiscrimination
provisions ’ 2 posted in conspicuous areas of institutions cov-
ered by the statute.109

—OCR should obtain the authority to issue subpoenas for the
compulsion of necessary data, and to conduct discovery as is
provided in ‘the Title VII regulations.110

—OCR should consider adopting the “reasonable cause” standard
provided in Title VII, instead of the more stringent standard
which OCR currently uses.!!! Staff explained that they must
make a finding of discrimination instead of determining that
there is reasonable cause to believe that the complainant has
suffered discrimination. To make a finding requires substan-
tially more staff investigative time and significantly reduces
the number of complaints and compliance revieaws which may
ke investigated. It should be noted that other OCR staff dis-
agreed with this recommendation and argued that OCR cur-
rently conducts more thorough investigations because it must
reach conclusions and issue findings of discrimination instead

107 Compare, Title VI regulation, 34 CFR. sec. 100.6, which is silent on records retention,
with 29 C.F R. sec. 160” 14, which requires that employers retain records for six months, Where
a charge of discrimination has been filed or an action brought by the EEOC against an employer
for violating Title VII of the Civil Rights Act of 1964, the employer must retain records until
final disposition of the charge.

108 See Albemarle Paper Co. v. Moody, 422 U.S. 405, 418 (1975).

109 See 42 USC sec. 2000e-10, the Title VII posting requirement, and 29 C.F.R, sec. 1601.30,
the implementing regui.tions.

110 See 29 C.F.R. sec 160116, “Access to and production of evidence. testimony of witnesses;
procedure and authority.”

111 See 42 US.C. sec. 2000e-5.
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of determining whether there is reasonable cause to believe
that discrimination has occurred.

5. TECHNICAL ASSISTANCE

In the 1980 OCR Annual Report, OCR described Technical Assist-
ance (TA) in this way:

TA is an-essential part of the OCR compliance program.
OCR’s mandate to-enforce Title VI of the Civil Rights Act
of 1964, Title IX of the Education Amendments of 1972,
Section 504 of the Rehabilitation Act of 1973, and the Age
Discrimination Act of 1975, is enhanced when the require-
ments, regulations and guidelines of these authorities are
publicized and communicated and institutions are provided
assistance in complying with them. TA, a necessary part of
an effective compliance strategy, encourages voluntary
compliance. TA aimed at voluntary compliance can be less
costly for OCR and institutions than reliance on coercive
compliance and enforcement activities. The use of TA by
recipients substantially increases the ability of OCR to di-
rectly and accurately communicate civil rights policies and
methods of complying with these policies. As such, the pro-
vision of TA not only brings about a more effective civil
rights program but also enhances the relationship between
ED and its recipients by encouraging them to seek assist-
ance when they have questions on civil rights policies.112

OCR’s TA program is ostensibly designed to provide information
in order to strengthen the capacity of recipients to meet their civil
rights oblig ations. Information is given in the form of printed ma-
terials, hotlines, procedural information, curriculum and assess-
ment materials, off-site workshops, telephone and on-site consulta-
tions, and training sessions.

The OCR TA program was initiated in 1979. In the early years,
TA was conducted in the regional offices by means of mass mail-
ings, OCR-contracted workshops, brochures, and contracted-for
clearinghouses for recipients and beneficiaries. In FY 1983, the
OCR contracted-out portion of the TA program was phased out in
favor of a program operated entirely by the OCR staff. OCR TA ef-
ferts were intensified by order of headquarters in 1984. In 1985, the
Technical Assistance Management System (TAMS) was fully auto-
mated to track all TA including outreach activities.!*3 Recipients
receive TA for the purpose of learning about their responsibilities
under various authoriiies, and for ascertaining acceptable means
and methods of meeting these responsibilities. TA to beneficiaries,
including students and parent groups, is purportedly designed to
explain their rights under various authorities and to explore ac-
ceptable means of securing the acknowledgement and accommoda-
tion of these rights.

49‘ 12 Office for Civil Rights Annual Report to Congress, U.S. Department of Education, 1980, at 49.

i13 Office for Civil Rights, Technical Assistance Qutreach Program, Oct. 1, 1984—March 31,
1986, Operations Support Service, TA Branch, Apri! 1986, at 1.
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Most 1987 requests for TA involved Section 504 concerns. Most
TA:-requests were from recipients; only 425 requests were from ben-
eficiary groups.?!4 The paucity of requests for TA from beneficiary
groups may-be explained, in part, by the fact that OCR has little
presence. in the communities in which it operates. Regional office
staff concurred with this observation. When, for example, Commit-
tee staff met with.a member of the Seattle County Council who
was. active in school desegregation and discrimination issues, he
stated that he had had no dprevious knowledge of OCR and was dis-
mayed:that the agency had had no active role in resolving the well-
publicized racial discord in the county school system.

Regional staff also speculated that during the Reagan years, the
minority community members who were aware of OCR have been
skeptical ofits intent and-purpose, particularly in view of the nu-
merous race discrimination cases which have been closed with a
finding of “no jurisdiction” or “no violation.” Civil rights groups
have therefore resorted to filing complaints under the U.S. Consti-
tution or state and local law, instead of seeking assistance from
OCR. Unlike racial minority groups, however, the disability com-
munity, represented by middle-class and well-educated parent
groups, was viewed as more active and sophisticated, and was,
therefore, more likely to request TA.

Regional staff in the visited regions expressed reservations with
the way in which they were told to provide TA. Although staff ap-
peared certain that TA was a priority of the Secretary of Educa-
tion, they were less clear as to the amount of TA to be provided to
beneficiaries as compared to recipients.

As a result, regional offices appeared to provide varying degrees
of TA to recipients and beneficiaries. In one particular regional
office, staff were reportedly told by the Division Director not to
provide outreach to beneficiary groups—and even though only re-
cipients were offered TA, very few recipients in this regional office
requested TA. This same Division Director reportedly directed staff
in their meetings with recipients not to answer any hypothetical
questions, not to interpret OCR policy guidelines while giving TA,
and to answer only written questions.

Staff indicated that headquarters will only approve limited TA to
beneficiaries on a case-by-case basis with prior headquarters ap-
proval. There is also a charge by many ragional staff that TA
plans, written by each region, invariably exclude programs of out-
reach to beneficiaries.

Staff in all of the regional offices seemed confused about the pur-
poses and objectives of TA: some staff observed that TA was usurp-
ing the compliance reviews and complaint investigations mandate
of the civil rights laws. Staff also noted that headquarters was
strenuously urging increased TA, even though many regional staff
observed that, in their view, TA was not directly related to the
work of their agency.

According to OCR’s Technical Assistance Management Systems
(TAMS), TA was significantly increased at the regional level in
recent years as these data indicate:

114 See Appendix M.
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Nevertheless, staff objected to TA for the following reasons:

—TA requires an inordinate generation of paper-work.

—TA report-writing takes more time than actually providing TA.

—TA delivery by staff is included in work performance evalua-
tions (as directed and closely monitored by headquarters) and
staff questioned the appropriateness and fairness of relating
personnel evaluations to the quantity of TA provided to recipi-
ents or beneficiaries.

—Headquarters assigns a quota of TA efforts to each staff
person; staffs are strongly urged to meet the assigned quotas.

—Written reports are designed to suggest that any and all con-
tacts with recipients are TA. Some staff indicate that their re-
gional offices regard any activity with a recipient or a benefici-
ary, including mere telephone contacts, as TA.

—Although staff is discouraged from participating in all other
outreach activities, staff is urged to encourage institutions to
request TA.

—TA contacts (numbers) are more important than the substance
of TA discussions.

—In order to boost TA contact numbers, one specific case might
'errAtail a series uf contacts—each contact would be counted as

—Record-keeping is very detailed and closzly reviewed by head-
quarters.

Staff also have suggested that headquarters seems more intent
on pursuing and providing TA to recipients, rather than having re-
gions actively engaged in compliance reviews and complaint proc-
essing/investigation/resolution. This allegation may be substantiat-
ed by testimony made in the 1985 hearing before the Subcommittee
on Intergovernmental Relations, in which a former OCh staff
member noted that former Assistant Secretary Harry Singleton di-
rected staff to inquire as to whether compliance reviews could be
substituted for TA.115

Although recipients are assured by investigators that regional cf-
fices will not use TA as a means of determining compliance, recipi-
ents, reportedly, nevertheless tend to be uneasy about TA. More-
over, staff indicated that recipients sometimes are told that TA is a
way to avoid a compliance review.

Some school districts, upon completion of a TA effort, wish to
know if they are in compliance with the civil rights laws. Investiga-
tors state that such a question places them (the investigators) in an
untenable situation. To determine compliance, an investigation
would have to be conducted. However, if TA were provided, and a

113 Hearings, supra note 49, at 152. See also discussion of this 1ssue in section IV.A.T infra.
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school district was later investigated for compliance, regardless of
the outcome of the investigation, the regional office would lose
credibility with those institutions which would be reluctant to re-
quest TA in the future.

Thus, technical assistance, as conceived and implemented by
OCR headquarters, presents a dilemma for the field staff, mainly
because of headquarter’s determination to conduct a program
devoid of a substantive monitoring and enforcement focus, and be-
caéless of the OCR’s apparent emphasis on the quantity of TA pro-
vided. :

Regional staff recommended that TA not be used as a substitute
for the statutorily-required enforcement mechanisms in place, and
- that there be a better balance between TA for recipients and out-
H reach to beneficiary groups. It was also suggested that staff provid-
. ing TA should not also be assigned to enforcement duties. In addi-
tion, staff recommended that OCR should take active measures to
make itself known to the minority community within its regions
and that it should institute a posting requirement so that potential
discrirninatees are made aware of their rights to file complaints
with OCR. Lastly, it was suggested that in regions in which there
are language minorities, including Spanish-speaking persons, there
be staff assigned to TA who are capable of conversing in such lan-
guages.

’ 6. MONITORING ACTIVITIES

The OCR Investigation Procedures Manual defines monitoring as:

A method used by OCR to follow the compliance
progress of a recipient who, through the complaint or com-
pliance review process, was found in violation of a law
under OCR’s jurisdiction. Through monitoring OCR veri-
fies whether a recipient is implementing an approved OCR
compliance plan (i.e., plan for corrective action) and con-
firms that the implemented plan has successfully corrected
the violation.11€

The Manual also states that OCR must monitor all recipients
who promise to come into compliance with the law at some future
date.!'7 A recipient found to be in partial compliance with a par-
ticular regulation can be given an opportunity to be found in com-
pliance if the recipient institution promises in writing that it will
implement remedial actions to correct a failure to comply with
civil rights regulations.

An assurance of remedial action can result in a letter to the
recipient, finding the recipient in compliance based on its written
assurance of corrective action to take place at some future time.
The regional office, in a ‘“violation-corrected” letter to the recipi-
ent, will further indicate that:

—based on the written assurance of implementation of remedial

action by the recipient, OCR would declare it to be in compli-
ancc (with the specific violation[s));

$1¢ Manual, supra note 85, at 69.
17 Id.
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—continued findings ‘of compliance would be based on carrying
out the provisions of the assurances;

—failure to carry out theé terms of the assurances can result in a
violation finding and the initiation of enforcement activity, or
most often results in another “assurance”;

—compliance with assurances and commitments would be moni-
tored by the regional office.

Monitoring may take the form of a desk review of progress re-
ports submitted by the recipient or an on-site visit to the recipient
to verify the information submitted.?18 A desk review is deemed to
be sufficient when the recipient submits “documentary evidence
vehi'ifyipg its actions.” 11° On-site investigations may be appropriate
when:

—a complainant or other persons notify OCR that the recipient

is not implementing the compliance plan;

—compliance with the issues is difficult to verify through written
documents;

—OCR has reason to believe the recipient may be having difficul-
ty implementing the compliance plan;

—documents received by OCR demonstrate inconsistencies or
conflicting information;

—progress reports submitted by recipients show the recipient is
behina the schedule agreed-upon for compliance.!20

Thus, it appears that on-site monitoring reviews are performed
only in exceptional circumstances, a highly questionable practice,
particularly when compliance is most-often based on a recipient’s

~promise to'take remedial actions.

If the recipient has failed to meet the remedial commitments, a
second Letter of Findings is to be developed by the regional office
and cleared through headquarters.!21

Regional offices have varying interpretations and understandings
concerning the monitoring of recipients found in violation. In some
regions, the monitoring effort, as stated by several investigators, is
sporadic. In other regions, there are investigators who indicate that
they fail to monitor because the process is too lengthy, or because
the Adams time frames, which apply to cases in the investigative
stages, militate against expending valuable time monitoring cases,
as case monitoring is net subject to the time frames. Thus, monitor-
ing closed cases, when there are others in the investigative pipeline
which are governed by Adams and are therefore conferred higher
priority status, may be viewed as compromising an investigator’s
record for adhering to deadlines, and an investigator’s perceived
productivity.

Additional observations by regional staff indicate that:

—many monitoring activities are conducted over the telephone
which, in the view of a number of investigators, is generally
insufficient and may be even detrimental to effective monitor-
Ing;

118 Manual, at 69.
119 I ,

120 Id, at 69~70.
121 Id. at 70.
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—funds necessary for on-site travel are totally inadequate, re-
sulting in many instances in inefficient, ineffective monitoring
activity;

—4a person or persons involved in a particular compliance inves-
tigation may not be involved in the monitoring of the particu-
lar agreed-upon remedy in that case, thus causing a potential
loss of continuity, prior knowledge, and appropriate familiarity
with the particular case.

Some regional staff admitted that only about 20 percent of their
cases are actually monitored, and that beneficiaries do (what these
regions call) “self-monitoring.” Other regions, attempting to pro-
vide some degree of consistency, expect recipients to write defini-
tive plans for remedial action, and to adhere to these plans.

When the Committee requested data regarding the docket
number, recipient, closure dates, report due dates, actual reports
received dates, desk audit due dates, dates when OCR responses
went out, whether additional follow-up was or is required and the
(Gurisdictional) bases of the cases subject to monitoring reviews
since 1981, the OCR responded that these data were not available
in OCR’s computer system. “All such information is kept in each
case file stored either in each regional office or in a Record
Center.” 122 Thus, neither the Committee nor OCR’s national office
can currently determine with any certainty whether the required
monitoring activity is taking place. The question therefore arises as
to whether the regional offices’ monitoring activity is being effec-
tively evaluated, particularly since monitoring reviews are not

-counted--toward- mesting -the Adams time frames. Monitoring ap-

parently receives very low priority even though it is critical in
cases which have been closed by a ‘“‘violations corrected” letter in
which recipients have merely promised to take certain future ac-
tions. If OCR does not actively monitor to determine whether the
recipients’ ¢ omises to comply with the law have been kept, howev-
er, then it efrectively fails to enforce the laws entrusted to it and it
violates its own mandate.?23

This result is not remedied by the fact that some complainants
supplement the monitoring process by notifying OCR when the re-
cipients have not acted as they agreed. Shifting the burden of over-
sight and compliance onto the recipient is inconsistent with the
agency’s enforcement mandate. Moreover, it is likely that in many
cases, the complainants either get older and graduate (and, there-
fore, fail to continue to monitor their cases) or give up in frustra-
tion with the lengthy and arduous process of obtaining relief.
Lastly, in compliance reviews there are no complainants, and
therefore, there is no one to notify the OCR if the school does not
comply with the previous agreement.

The NAACP Legal Defense and Educational Fund has therefore
suggested that OCR abolish the “violation corrected” ILetter of
Findings and return to the prior practice of issuing LOFs with find-
ings of fact and conclusions of law prior to the negotiation .f cor-

——,

'22 Letter to Honorable Augustus F Hawkins, Chairman, Commuttee on Education and Lator,
from LeGree S. Daniels, Assistant Secretary for Civi? Rights, May 16, 1988,

23 See similar concerns expressed in congressional hearings held before the Subcommittee on
Civil and Constitutional Rights in 1982. Hearings. supra note 67, at 23-24, 39.
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rective action.!24 Issuing a violation LOF which remains outstand-

ing until corrective action is implemented provides a greater incen-
& tive to compliance than finding a recipient in compliance on the

; promise of future action (which is inherently a contradiction in

terms). Moreover, issuing a violation LOF with a credible threat of

a Notice of Opportunity for Hearing accelerates the implementa-

tion of the remedy sought. The need for monitoring is therefore di-

minished ‘and may be more appropriately utilized for the purpose
i . of.assuring that corrective action has not been revoked or rescind-
3 ed. This.is vastly preferable to having OCR monitor promises of
; ‘future action.
s More importantly, findings of fact and conclusions of law are es-
; ‘sential to enforcement and the agenf:rv cannot proceed to enforce-
: ment before an Administrative Law Judge without them. Without
such- findings, the recipient fails to comply as promised, the OCR
must make its case again, resulting in a waste of valuable re-
sources. Clear, written findings of fact and conclusions of law also
increase the probability that a negotiated remedy will cover all vio-
3 lations cited, rather than those for which the OCR has been able to
! settle in the absence of such findings and conclusions.

This recommendation, if implemented, will de-emphasize the
under-utilized monitoring process and will secure effective compli-
ance with the law.

7. COMPLIANCE REVIEWS

As indicated in earlier sections,*5 OCR’s enforcement mecha-
fiism includes ¢ompliance reviews as well as complaint investiga-
tions. OCR-initiated compliance reviews are intended to be used to
: investigate and redress systemic discrimination issucs that are
. typically -not. raised by plaintiffs. The number, location and issues
investigated during compliance reviews are generally left to the
discretion of the regional offices.

In its Fiscal Year (FY) 1988 Final Apnual Operating Plan, OCR
described compliance reviews as follows:

i (/CR’s compliance review program complements its com-
: plaint investigation activities. Compliance reviews differ
from complaint investigations in that, while some review
activities are requi~ed by the Adams order, OCR has flexi-
bility in selecting the location and scope of a review. Selec-
tion of review sites is based on various sources of informa-
tion including survey data indicating potential compliunce
_problems and information provided by complainants, inter-
est groups, the media and the general public.

Compliance reviews permit OCR to target resources on
problems that appear to be serious or national in scope
and that may not have been raised by complaints,126

During FY 1983 through 1987, OCR initiated 1,231 reviews, aver-
aging 246 per year. The vast mnajority of compliance reviews fo-

124 L atter to LeGree Daniels, Assistar® Secretary for Civil Rights, from Phylli.  .Clure,
* NAACP Legal Defense and Educational Fund, Inc., April 4, 1988, at 5.

128 Sop Secs, IILA. and IV.A.2.
: 126 Office ‘for Civil Rights, Final Annual Operating Plan for Fiscal Year 1988, 52 Fed. Reg
|~ 239, at 47444, 47445 (Dec, 14, 1987).
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cused upon issues relating to handicap discrimination (898) and
multiple issues (385).127 Only 148 or 12 percent of the compliance
reviews initiated. during those years pertained to race discrimina-
tion issues and only 43 or 3 percent related to national origin dis-
. crimination. Twenty-one percent of compliance reviews addressed
issues of sex discrimination.?28 The proportional distribution of
compliance reviews according to bases (i.e., race, handicap, sex, or
age) generally tracks the distribution of complaints. While the
number of compliance reviews has generally fluctuated between
1983 and 1988 (through 5/6/88), the overall number of reviews ap-

- pears, generally, to be in decline.

During this period, OCR closed 99 percent of its reviews by
-either finding no violation (27 per cent) or by reaching a settlement
prior to'issuing a Letter of Findings (72 percent). Only six compli-
ance reviews resulted in enforcement actions initiated and only
seven were closed by means of a post-LOF settlement.

In 1983, the Adams court set forth general guidance regarding
-compliance review issues to be investigated.2® Among such issues
were:

—Title VI cases, including a representative number of reviews of
discrimination in student assignment in large school districts;

—sex discrimination issues in elementary-secondary and post-sec-
ondary educati~u, including the special problems of minority
women,;

—student and employment problems and practices;

—Lau-related issues, geographically dispersed in proportion to

" the needs of different regions;

—Section 504 issues;

—special purpose districts or schools;

—vocational education of state agencies implementing Methods
of Administration pursuant to sec. II of the Vocational Educa-
tion Guidelines.130 )

In a 1987 policy memorandum, Acting Assistant Secretary Alicia
Coro instructed the staff to consider the types of reviews listed in
the Adams order when selecting issues for-review.13!

Between the years 1984 through March of 1988, the OCR’s com-
pliance review program was severely limited by the Grove City v
Bell decision which narrowly defined jurisdiction as covering only
specific programs and activities which were Federally funded.
Issues selected for compliance reviews hiad to be “related vo those
specific recipient programs and/or activities defined as the admin-
istrative units that further the purposes of the Federal funds.” 132

According to Acting Assistant Secretary Coro’s guidance memo-
randum, each regional office is responsible for identifying issues
and recipients for compliance reviews where serious potential com-
pliance problems are indicated. Where there are significant compli-

’:: %iee Appendix A.
1 .

l";g3dams v Bell. C.A. 3095-70, Order of Dec. 29, 1977, at 16, as mod:fied by Order of March
11, 1983.

130 Adams, Order of March 11, 1983, at 10-11.

131 Memorandum of Alicia Coro, Acting Assistant Secretary for Civil Rights, to Regional Civil
Rights Directors, Regions 1-X, Regarding Revised Guidance for the Selection of Sites for Compli-
ancezi}‘eiviews, July 14, 1987, Attachment, at 1.
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ance problems that are not included in the memorandum, regional
offices must secure prior approval from headquarters.!32 Regional
offices must also consult with headquarters regarding complex
compliance reviews or when requiring assistance in developing a
metlgosc‘iiology for conducting a review or establishing jurisdic-
tion.

Three standards must be applied in selecting sites for compliance
reviews: (1) indicators of compliance problems; (2) site selection con-
siderations; and (8) limitations on site selections.!®% “Indicators”
are defined as “evidentiary factors suggesting that a recipient may
have a compliance problem subject to OCR’s jurisdiction.” “Consid-
erations” are defined to be external factors that OCR should ana-
lyze in selecting sites. “Limitations” are factors which mitigate
against site selection.136

OCR regional offices are permitted to use as many indicators as
necessary to justify a compliance review. Indicators include survey
data, regional sources, and other potential sources. Survey data in-
clude Federal and state data which may reveal possible compliance
problems. Site selections are not to be based primarily upon survey
data, however, but should be supported by other evidence when
possible.137 Regional sources include numerous complaiats against
a recipient on related issues within the past three years. Other po-
tential resources include data received from state agencies having
memoranda of understanding in accordance with the requirements
of the Vocational Education Guidelines.!?® Input from community

groups,.students, faculty, and publications such as Barron’s may

serve as sources of information regarding alleged discriminatofy
treatment. 129

The Coro memorandum states that regional offices should avoid
selecting sites based upon requests for technical assistance (TA), ex-
isting corrective action plans, desegregation plans or court orders,
previous reviews or issues which are either too narrow to have the
desired impact, or too broad in view of existing resources.14? As
will be discussed below, these articulated limitations-on the selec-
tion of complirnce review sites have been the subject of substantial
controversy.

On the exclusion of recipients which request TA from compliance
reviews, the memorandum states:

OCR should assume that any recipiei.. that has request-
ed technical assistance recognizes that it may not be com-
plying with the regulations and desires to eliminate possi-
ble discriminatory practices. However, although a site
should not be targeted for review iust because the recipi-
ent has scught technicai assistance, recipients that have
sought technical assistance should not be routinely ex-

133 Id, at 2.

138 I at 3-4.
139 I, at 4.
140 Id. at 6.




cluded if indicators of specific compliance problems appear
to warrant a review.141

Regional office staff expressed concerns that the TA program
compromises their enforcement role.!+2 Moreover, this instruction
" suggests that while recipients seeking TA “should not be routinely
.excluded,” from comgliance reviews, it also implies that such re-
questors:should not be reviewed as a matter of course. Further, im-
-plicit in this guidance is the fact that there is a heavier burden
upon the regional-offices to justify to headquarters why the recipi-
ents requesting TA should be selected for a compliance review.
Lastly, initiating a compliance review at an institution which vol-
unterily seeks TA, even if the issues under review are unrelated to
the TA given, may deter recipients from seeking TA in the future.
This result is.contrary to OCR'’s often-expressed emphasis on volun-
tary compliance.

The apparent conflict between TA and compliance reviews is
made more problematic in view of congressional testimony which
indicates that at least one former Assistant Secretary for Civil
Rights instructed policy staff to inquire as to whether compliance
reviews could be substituted for TA. In the 1985 hearing before the
House ‘Subcommittee on Intergovernmental Relations, a witness
testified that former Assistant Secretary Harry Singleton asked the
OCR Operations Support Service to conduct a study of the feasibili-
ty of using TA as a substitute for enforcement and compliance re-
views.!43 In response, staff of the OCR Policy and Enforcement
Service indicated in a document addressed to Mr. Singleton that

“the proposed .memorandum presiimes that the basic premise of
the project is légally appropriate, a presumption which is not pres-
ently supportable.” 144 This conclusion is apparently based upon
the fact that both the OCR regulations and the Adams order re-
quire OCR to conduct compliance reviews.145

In defense of his (irective, Assistant Secretary Singleton ex-
plained:

What the compliance review would result in anyway,
would be an effort to settle the matter, because our regula-
tions require us to enter into voluntary, or at least at-
tempt voluntary settlement, before we can go to enforce-
ment. Rather than expend resources on something that is
very resolvable had the parties known what was required
of them could save those resources for more intractable
problems. . . It was not an effort to totally do away with
compliance reviews.146

The Coro instruction memorandum also bars site selections in
which there are existing corrective action plans, desegregation
plans or court orders. The directive goes on to state that such sites
may be selected for reviews on any issues not included in a plan or

141 Id_

142 See section IV.A.5 above which discusses TA.

"3 Investigation of Civil Rights Enforcement 1(3))/ the Department of Education, Hearings
Before ¢ Subcomm of the Comm. on Government Operations, 99th Cong., Ist Sess.. 152 (1985).

},‘ 1450CR  Régulations, 34 CF.R. sec. 15%07 (1987), Adams Order of March 11, 1983. at 10-11.

14¢ Hearings, supra note 143, at 154-155.
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court order. The NAACP Legal Defense and Educational Fund, Inc.
expressed serious reservations concerning this instruction. In a
letter to OCR Assistant Secretary LeGree Daniels, Phyllis McClure,
staff member of the Fund, wrote:

I am perplexed and troubled by the exemption of school
desegregation plans from the Office for Civil Rights’ com-
pliance reviews. Especially in the 17 Southern and Border
States, there are hundreds of districts operating under de-
segregation plans approved by OCR. The July 14th memo-
randum would appear to be a total abdication of OCR’s re-
sponsibility to monitor continuing compliance with a de-
segregation plan in non-court order districts.147

While Committee staff appreciate the need for Federal agencies

to conserve scarce resources, staff are also concerned that school

districts having OCR-approved desegregation plans have been effec-
tively released from oversight because of OCR’s failure to conduct
compliance reviews in such districts.!4® It is therefore suggested
that OCR begin to conduct compliance reviews of desegregation
plan school districts.

As discussed in section IV.A.2 above, OCR staff noted that the
scope of issues investigated during compliance reviews has signifi-
cantly narrowed in recent years. The principal reasons used to jus-
tify the limiting of issues under review were the Adams order
which placed time limitations on the duration of compliance re-
views, and the Grove City v. Betl decision, which limited the juris-
diction of OCR to the specific program or activity receiving Federal

financial assistance. Staff also noted that they were prohihited-

from investigating some issues, ostensibly on policy grounds. Dis-
crimination based upon race or national origin and sometimes, sex,
were more likely to be “off limits.” Nominations of sites based
upon such forms of discrimination were not likely to be ap-
proved.149

In some regions, school districts are selected for review by means
of a random site selection process. This program would involve gen-
erating a random list of recipients by computer, from which the re-
gional offices would select a district. After a site was selected, the
office would then select issues for review, although such issues may
not reveal pioblems of actual discrimination and OCR would have
no indication that the issue existed in the chosen site. This process
was initiated by OCR as an experiment in 1984. Three regions (II,
II1, and IX) were to use random site selection exclusively, and two
(VI and VII) would use random site selections for half of their re-

147 Letter of Phyllis McClure to Mrs. LeGree Daniels, Assistant Secretary for Civil Rights,
Sept. 16, 1987, reprinted in Appendix 1.

148 OCR-approved desegregation plans are those obtained by OCR iand its predecessor in the
Department of Health, Education and Welfare) in districts which have aot been subject to litiga
tion for school desegregation,

149 See also. Letter of Phylls McClure, NAACP Lega! Defense and Educational Fund, Inc., to
LeGree Daniels, Assistant Secretary for Civil Rights, April 4, 1988, at 3, (reprinted in Appendix
I} in which she urged OCR to conduct more comphiance reviews involving withinschool discrimi-
nation. noting that ‘‘some OCR officials are unwilling to enforce the Office’s own established
Tutle VI policy.” The letter also noted that “zonz jumping.” a situation in which white students
reside 1n one school district but attend school in another district in order to escape attending
predominately black schools, 1s another prevalent practice in southern states which OCR never
reviews unless prompted by complaints.
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views. The other five regions would employ the traditional mathod
of targeting compliance reviews.!50

The random site selection process was the subject of intense criti-
cism in 1985. The NAACP Legal Defense and Education Fund testi-
fied that OCR offered little rationale for initiating this alternative
process for site selection and that such a process does not target
resources on problems which appear to be serious or naticnal in
scope.15! The Fund did acknowledge, however, that random site se-
lection could serve to distribute compliance reviews more evenly

‘among regional offices.152

The principal mechanism for selecting recipients tor compliance
reviews includes surveys of elementary, secondary and -vocational
institutions. The surveys used are the Elementary and Secondary
School Civil Rights Survey, which includes (1) the Scheol System
Summary Report (101) and (2) the Individual School Campus
Report (102). The two surveys were designed to complement each
other and to provide limited verification. These surveys seek a stu-
dent breakdown by race, sex and handicapping condition on special
education placements; discipline statistics (suspensions, corporal
punishment, expulsions); certain vocational ecﬁxecation statistics;
classroom assignments for specific grades and programs; and the
number of limited-English-proficient students and their placement
in bilingual or English-as-Second-Language programs.153

The 1983 Adams order required OCR to conduct a vocational
survey that would include a more complete universe of schools
than existed in 1979.254 The vocational survey included questions
on-the proportion of male and female students, racial and language
minorities, and handicapped individuals in a given vocationa pro-
gram, It indicated which groups were under- or overrepresented in
certain programs and whether they lacked access to certain voca-
tional programs or schools.i%% The vocational survei was a une-
time survey required pursuant to the Adams order, however, and
has not been repeated.

The Elementary and Secondary Schools Survey (101 and 102) is
‘he only source of national data on the composition of racial,
gender and handicap student populations at the school level.
From 1967 through 1974 the survey was conducted on an annual
basis. During the even-numbered years, 1968, 1970, and 1972,
OCR’s data collection extended to approximately 8,000 school sys-
tems and 70,000 schools.?5¢ The larger the school district’s enroll-
ment, the higher its probability of inclusion. Thus, a large number
of minority students would be included in the survey. The even-
year survey did not cover every school district in the nation, but
did permit a projection of the universe of school districts.157

150 Office for Civil Rights, Fiscal Year 1985 Annual Operating Plan, at 54,
151 Hearings, supra note 143, at 46,
182 I, at 47,
183 Education Week Sept. 12, 1984, 24 25,
154 Adams 1983 order.
155 [d_

'36 Memorandum to Thomas Burns, Office of Intergovernmental and Interagency Affairs, US
Department of Education, from William F Pierce, Council of Chief State School Officers, and
Phyllis McClure, NAACP Legal Defense and Educational Fund, regarding the Office for Cyil
Rights Elementary and Secondary School Civil Rights Survey (101 and 102 1984 and proposed

Vocq'tilonnl Education School Survey, July 2, 1984, at 2.
187 Id,
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During the odd-numbered years (1969, 1971, and 1573), the OCR
conducted a survey of a smaller sample of approximately 3,000
school districts and 35,000 schools drawn from the universe of
school districts surveyed on even-numbered years.158

By 1976, OCR had obtained enforcement authority over title IX
and Section 504 as well as title VI. In order ¢o obtain baseline data
for female and disabled students, it surveyed all 15,000 school dis-
tricts. In addition, it sent the “102” forms to 8,600 school dis-
tricts.!5® In spite of massive opposition by school cistricts and
Members of Congress to the burden imposed by such forms, the
survey was eventuaily conducted during the Ford Administration
as a result of pressure from civil rights groups.6¢°

In 1978, R began to collect data on an biennial basis. Al-
though the revised sampling method was designed to include all
“high interest” school districts, fewer school districts overall were
reviewed and fewer questions were asked becasue the 1976 survey
had provided base line data.!®! The methodology guaranteed that
over three survey periods, OCR would collect data statisticaliy sig-
nificant cnough to permit conclusions regarding nationwide trends
Moreover, every school district with more than 300 students en-
rolled would be reviewed once every six years. This revised method-
ology also provided school districts with predictability because they
would know in advance that they would have to respond to OCR's
data requests every two years.

In 1984, OCR reportedly altered its procedure for selecting school
districts for surveys, partially .in response to the Office of Manage-
meént and Budget's «ffort to reduce the paperwork burden on school
districts.1¢2 Its proposal adopted a strrtified random sample of dis-
tricts instead of the “rolling sample" of the universe of districts
used in 1978 through 1982.163 The 1984 survey included 3,500
school districts and approximately 21,000 schools.2%4 The agency
also proposed to conduct the vocational education survey in the
same year based upon a sample of approximately 5,000 schools.

The stratified random sample included high interest districts and
selected others at random, controlling for geogruphy and size.168
Large districts were given the option of “subsampling” or survey-
ing only a portion of their schools.

Education and civil rights groups opposed the proposed changes
to the OCR’s data gathering methodology on the grounds that the
previous system worked well and gave school districts advance
notice of when they would be surveyed. The groups also argued
that the 1984 survey approach would render out-dated the then-
current data, making nationwide projections impossible, and weuld
require OCR to conduct a census survey in later years to update
the universe of enrollment counts (i.e. students).1¢® The revised

156 Jd,

159 Jd. at 3.

160 Education Week, September 12, 1984, at 25.
161 Memorandum, supra note 156, at 4.

162 Education Week, supra note 160, at 25.

163 Memoranduem, supra note 156, at 6.

184 Education Week, supra ncte 160, at 25.

165 Education Week, June 1, 1988, at 20.

166 Memorandum, supra note 156, at 6.
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1984 survey would be, thevefore, more burdensome in the future
than the previous process of conducting the survey over three two-
year cycles. These groups also assailed OCR for its lateness in noti-
fying school districts of the revised reporting format and recom-
mended that OCR use the 1982 survey instrument instead for the
1984 forms.187 .

In 1988, OCR is preparing to conduct another survey and has re-
portedly “quietly inched back toward its old method, rescinding a
change thut allowed large districts to sample only certain schools
-and designing the sample to include more districts that have ot
been surveyed recently.” 168 An analysis of OCR’s records conduct-
ed by Education Week, revealed, however, that even with the
plarned changes, the 1988 survey will not cover 2,000 sehool dis-.
tricts that were fncluded at least cnce in the 1978-1980-1982 cycle
but will have been bypassed by the surveys done in 1984, 1986, and
1988.16® Morever, approximately 7,000 relatively small school dis-
tricts will not have been included since 1976 when every district
was surveyed.170

OCR regional office staff identified several problems with the
surveys. They argued that the data provided is insufficient for iden-
tifying a school district for a compliance review. In addition, staff
could not rely upon the data and had to verify their accuracy with
the school districts targeted for a possible compliance review.

Anothér major weakness of the civil rights surveys is that the
data is self-reported and that the forms are often incorrectly com-
pleted with little subsequent verification of the accuracy of the
data. It was also noted that the surveys are poorly constructed and
contain little meaningful information.

Committee staff recommend that there be increased congression-
al oversight of the OCR data collection process, as it is critical to
the identification and eradication of systemic discrimination and to
ascertaining the location of protected groups within the nation's el-
ementary and secondary schools. Staff also recommend that OCR
consider the admonitions of its staff and its critics who indicate
that the current survey has serious weaknesses which require a
comprehensive review, and that OCR take seriously its previously-
stated concerns about limiting the paperwork burden upon school
districts by utilizing a predictable information collection system
upon which they may rely.

It cannot be overemphasized that compliance reviews are a criti-
cal component of OCR's effort to eradicate discrimination in educa-
tional programs receiving Federal financial assistance. Compared
with the Department of Labor’s OFCCP program, however, OCR
conducts a fraction of the number of compliance reviews annually,
although its staff complement is relatively equal and the issues
under investigation are similar.17!* While the OCR’s principal focus

167 Id, at 7-9.

168 Bducation Week, June 1, 1988, gt 1.

169 Analg'ssis conducted by Education Week, and covered in June 1, 1988 issue; correction n
dJ ulql% i}.dl9 issue at 3.

171 [n FY 1986, OFCCP completed and closed 5,152 compliance reviews, compared with 202 by

OCR in that year During this year, OFCCP had 906 authoiized FTE and an annual budget of
$44.3 million, compared with 843 FTEs at OCR and a FY 1986 budget of $42.7 million.
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upon complaint investigations emanates from the Adams order,
and while OCR may have chosen to conduct comprehensive, multi-
issue compliance reviews, instead of more nar..wly-focused, estab-
lishment-level reviews (as the OFCCP reportedly conducts), it re-
mains unclear as to why OCR only conducts an average of approxi-
mately 246 compliance reviews per year.

It is recommended that the agency review its investigative proce-
dures to determine the reasons for the relative paucity of reviews
conducted, and that it commit itself to revitalizing its compliance
review program and significantly increasing the an:iual number of
reviews performed, without compromising their quality or narrow-
ing their scope.

8. THE HIGHER EDUCATION DESEGREGATION PLANS

In 1969 and 1970, the Department of Health, Education and Wel- .,
fare (HEW) found that ten states’ systems of higher education had
not eliminated the vestiges of their segregated systems and were in
violation of Title V1. The states cited were Louisiana, Mississippi,
Oklahoma, North Carolina, Florida, Arkansas, Pennsylvania, Geor-
gia, Maryland, and Virginia (First Group).!?2 The States were
given 120 days in which to submit desegregation plans. Only five
states submitted plans which HEW eventually rejected as unac-
ceptable. The other five submitted no plans at all. No further
action was taken against any of the States, however.173

As stated in section IILB, the Adams plaintiffs filed suit in Octo-
per 1970 to compel HEW to take enforcement action against the
ten states. The Court of Appeals ruled that HEW had to negotiate
acceptable desegregation plans with the States, and that plans had
to be approved within 300 days or that enforcement actions must
commence by that date.!?* In June 1974, OCR accepted desegrega-
tion plans from eight states; the Louisiana and Mississippi cases
were referred to the Department of Justice.278

In 1975, the Adams plaintiffs returned to court to seek a ruling
finding the eight plans to be unacceptable and not achieving the
desired results. In 1977, the Federal district court agreed and held
that the plans did not meet the minimal requirenients for desegre-
gation.?76 The court ordered OCR to publish criteria delineating
the ingredients of an acceptable desegregation plan and to require
the states to submit revised desegregation plans according to these
criteria.!7? After several drafts, the “Revised Criteria Specifying
the Ingredients of Acceptable Plans to Desegregate State Systems
of Public Higher Education” was issued.}?® The criteria were de-
veloped by a panel of members of the higher education community,
civil rights organizations and HEW officials.!?’® Among other

172 Faylure and Fraud in Ciuil Rights Enforcement by the Department of Educatiun, Comm. on
Gover?ment Operations, 100th Cong., 1st Sess, at 6 (1987) [hereinafter, 198, Report]

V13 Id. at 7.

174 Adams v. Richardson. 480 F. 2d 1159, 1165 (D.C. Cir. 1973).

175 1987 Report, supra note 172, at 7.

176 A dams v. Califano, 430 F. Supp. 118, 119 (D.D.C. 1977).

177 Id. at 121.

178 42 Fed, Res. 6658-6664 (Feb. 15, 1978).

179 1987 Report. supru note 172, at 7.
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’ things, these prescriptive criteria included the development of
-goals and timetables in the recruitment and retention of students,
~ the elimination -of duplication of program offerings among tradi-

tionally black and traditionally white institutions, and the desegre-
gation of faculty, administrative staffs, and school governing

‘boards.180

In 1978, the revised desegregetion -plans of Arkansas, Florida,
North Carolina Community College Sysiem, Oklahoma, Virginia

- -and Georgia were accepted by the agency. In 1980-1981, HEW

issued findings against seven other states whicl: were not among
the -original 10: South Carolina, ‘Kentucky, Missouri, Delaware,

~ Téxas, West Virginia,. and Ohio (Second Group). Two years later,

after further litigation brought-on by OCR’s dilatory behavior in
completing investigaticas and issuing LOFs, the court ordered OCR
to-issue all remaining LOFs by January 1981.181

In 1982, the NAACP Legal Defense and Educational Fund reen-
tered court, arguing that the First Group of states had defaulted on
a majority of their commitmrents. Of those states receiving LOFs in
1981, there was little OCR enforcement.82 As to the Second Group
of states, OCR had entered into negotiations, but had not accepted

-any desegregation plans, and had not commenced enforcement pro-

ceedings.183

In March of 1983, the Federal district court found that as to the
First Group of states, each had defaulted on major aspects of its
plan commitments and on the desegregation requirements of the
Criteria and Title V1284 OCR was ordered to require a revised
plan for Arkansas, Georgia, Oklahoma, Florida, and the North
Carolina Community Colleges by June 30, 1983, which would
assure that all goals would be met by the fall of 1985 or enforce-
ment proceedings would begin.!85 In a separate paragraph of the
pr'der1 the court addresse] matters relating to the State of Virgin-
ia’s plan.

OCR was further ordered to obtain plans fully in conformance
with the Criteria and Title VI from Pennsylvania, Texas, and Ken-
tucky. In West Virginia, Missouri, and Delaware, the court found
no state-wide or system-wide violation and upheld OCR’s decision
to require plans limited to single institutions.186

By 1979, OCR had complied with the Adams court’s order with
respect to vocaticnal and special purpose schoels (i.e. schools for
the blind, mentally handicapped and deaf), including conducting
compliance reviews in identified special purpose schools and devel-
oping and publishing compliance standards.?87 *

Six of the ten higher education desegregation plans that were
part of the 1983 order expired in June 1986 (Virginia, Arkansas,
Oklahoma, Florida, Georgia and the North Carolina Community
Colleges). Critics, including the Subcommittee on Human Resources

180 42 Fed. Reg., 6658 <Go4.

18} 1985 Hearings. sup-a note 143, at 50.
182 Id, at 20-21.

183 1, at 21.

184 Id.

188 Id.

186 [d,

187 Id., at 23.
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and Intergoveramental Relations of the House Committee on Gov-
ernment Operations, and the NAACP Legal Defense and Educa-
tional Fund, argued that tk » ten states whose desegregation plans
expired Have not eliminated the vestiges of illegal segregat.on,
however, and that OCR has not attempted to enforce the law and
seek remedial action.!88 Moreover, critics assert that OCR has
used the less stringent “good faith” standard to measure compli-
ance with the civil rights laws, instead of determining whether sys-
tems of higher education, in which states had-practiced de jure seg-
regation; had actually eliminated the vestiges of discrimination.189
In discussions with OCR headquarters staff, they have denied im-
plementing.the “good faith” standard, however.19°

Once the OCR accepts plans from the States, it has the responsi-
bility for monitoring the States’ progress by means of evaluating
written reports, viewing supporting dats, and conducting on-site in-
vestigations. OCR regional office staff therefore determines, for ex-
ample, whether there is parity in the allocation of resources be-
tween traditionally black institutions of higter education and tra-
ditionally white institutions.

OCR regional office staff who were interviwed during the Com-
mittee staff’s on-site visits expressed concerns regarding the proc-
ess used by headquarters to obtain information regarding the
States’ progress in desegregating their institutions of higher educa-
tion. Regional office staff indicated that their role in the evaluation
of the States’ progress in desegregating their dual systems of
higher education has been severely reduced fo little more than a
ministerial role. While in 1980, staff were responsible for assessing
the progress of the States, in 1987 they were informed by head-
quarters staff (orally) that ‘hey were not to make legal determina-
tions regarding the sufficiency of the States’ progress. Investigators
were to provide only a factual delineation of the status of the insti-
tutions at the end of the 5-year plans. This factual report was to be
based upon the information provided by the States.

Moreover, staff were not informed as to the persons in the Wash-
ington office who were assigned to work on the case once the re-
gional factual report was submitted. In one region, staff were also
repoctedly instructed to destroy all draft documents regarding the
status reports on which they worked. Everything pertaining to the
field staff’s'work on the status of the States’ compliance was appar-
ently to be kept secret. Staff was also barred from conducting fur-
ther communications with the institutions involved and were in-
structed to refer all press inquiries to headquarters.

According to the field staff, the Washington office rewrote the ve-
gional factual reports and se.t summaries of them 1o the governors
of the affected States with little analysis. Moreover, critical, dam-
aging information revealed in the regional reports was sometimes
omitted. This information corroborates findings made in the report

188 See, e , 1987 Report, at 8, Cunil Rights Enforcement by the Department of Education,
Hearings be fore 2 Subcomm. of the Comm. on Government Operations, 100th Cong., 1st Sess.
(1987 lheremaﬂer 1987 hearings), at 16.

139
190 Mectmg with Gary Curran, OCR National Office. ef al.. November 9, 1987.
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of the Subcommittee on Human Resources and Intergovernmental
relations in 1987.191

Staff also noted the lack of cooperation received from various
higher education institutions when staff made requests for infor-
mation, and that such intransigence reflected the OCR’s failure to
aggressively enforce the law. The obstinacy of some of the recipient
institutions made the work of the field staff more difficult.

Field staff also: commented upon the lack of resources made
available with which to conduct the on-site investigations. In one
instance, the regional staff had to visit over 50 institutions of
higher education in a particular state within 4-6 months, and to
complete their written report within that time frame. This time

" limitation became more acute when states failed to report progress
made in areas identified i:: early desegregation reports as requiring
improvement. Due to the lack of staff, the staff in the Elementary
and Secordary Division of this region had -to be assigned to per-
form the nvestigatory work usually conducted by the Post Second-
ary division staff, all of whom were assigned to work on the higher
education desegregation report. The Elementary/Secondary Divi-
sion had had no prior training in investigating issues related to
post-secondary institutions, however. Thus, the outcome of the in-
vestigations in such cases may be questionable, at best.

In the view of the regional office staff, much more progress must
‘be made in order to achieve parity between traditionally black in-
stitutions and their white counterparts. Unfortunately, OCR, re-
portedly, has not been instrumental in effecting meaningful
progress in this regard, and has not permitted its field staff to
assist in achieving such parity.

B. ADMINISTRATIVE ISSUES
1. TRAINING AND QUALITY ASSURANCE

There is almost unanimnus agreement that current staff training
is inadequate, deficient, and unsatisfactory. What training exists is
further described as being insufficient in terms of quality and
quantity. A major concern raised by the regional office staff is that
headquarters apparently regards training as a low priority endeav-
or. In addition, staff found the Office of Personnel Management
(OPM), which sponsors staff training, to be equally resporsible for
staff training inadequacies, because OPM cancels too many pro-
grams designed to train staff,

In identifying staff training needs, the following courses were de-
termined by staff to be the key to an adequate training program:

—Complaint investigation techniques;

—Case negotiation/mediation techniques;

—Methods of delivering technical assistance;

—Interview techniques;

—Methods of conducting quality assurance audits;

—Entry-level orientation and training;

—Time mana;'ement;

—Report writing and proof reading;

191 Report, supra note 172, at 30,

LA
we

IToxt Provided by ERI




56

—Supervisory training; and

—Training in the legal standards for determining compliance

with the civil rights laws.

Some staff indicated that since their work is highly technical and
complicated, they need training or retraining in the civil rights
statutes which OCR enforces and the relevant enforcement rules
and regulations. ]

Staff argued that OCR’s mandate to enforce the civil rights stat-
utes can be easily compromised, if legal and investigative staff are
not properly trained. This issue is particularly acute since the law
regarding discrimaination in education is constantly changing. In
this regard, staff almost unanimously emphasized the importance
of education and the need for a staff training center, similar to the
OCR Denver Training Center, which was closed in March 1982, and
which, according to staff, provided outstanding training of high
quality designed to complement the needs of OCR personnel.

The Denver Training Center offered the following courses:

—Basic Complaint Investigation

—Special Purpose Schools

—Student Discipline

~—Interviewing Techniques

—Within School Discrimination

—Special Education

—Report and Letter Writing

—Data Sources and Analysis

—Vocational Education

—Employment

—Title VI Overview

—Title IX Overview

—Sec. 504 Overview

—Age Discrimination Act Overview

—Emergency School Aid Act Overview 192

The GCR explained to the Committee that the Denver Training
Center was established in December 1977 “primarily to train an
unusually large number of new staff hired ir response to court
order.” OCR reportedly closed the facility after determining that it
“was no longer the most effective means of meeting training
needs.” This decision was based upon the fact that OCR had provid-
ed investigative training courses to the investigators hired after
1978. Appendix F f)rovid% a listing of training programs offered by
the OCR National Office since 1981, excluding courses offered at
the Denver Training Center. Among such courses are, “Basic Com-
plaint Investigation,” offered in 1981, negotiation training, offered
in 1985-1987, and Title IX employment issues, offered in 1985.
Other than the Basic Complaint Investigation course which was of-
fered to approximately 500 persons, the other courses appear to
}11(2)1(\)7)e been offered to a small number of participants (i.e., less than

The OCR staff’s views resembled those of the NAACP Legal De-
fense and Educational Fund which wrote, in a letter to the Assist-
ant Secretary for Civil Rights, that the OCR should p.-ovide period-

-

192 Information provided to the Committee by the OCR, April 1988.
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"¢ training in current legal developments for all staff, but most es-

pecially for the lawyers in headquarters and the regional offices.
Experts in civil rights law, both inside and outside the Federal gov-
ernment, could be invited to provide some of the training, as the

Equal Employment Opportunity Commission has done or. occa-

sion.198

The OCR Quality Assurance program has been the subject of
much controversy. Until 1985, the program was housed in the OCR
National Office. During Assistant Secretary Singleton’s tenure,

‘however, the Quality Assiurance Staff (QAS) unit was disbanded

and its function was transferred to the regional offices. In that
year, a task force was established to “make some assessment about

-how it could be improved.” 194

Singleton explained his reasons for disbanding the QA program
in OCR headquarters as follows:

Quality assurance, at the headquarters ievel is another
layer of bureaucracy, if you will. Headquarters’ quality as-
surance review has been the source of a lot of problems
over the years because of the way the reviews are done.
Defects and errors are assessed—very minor, sometimes
insignificant things. They are second-guessing regional
judgement . . . the thing is .hat quality assurance, at least
in the headquarters area, was looked at as more of a nui-
sance than it was a help.195

In light of the substantial questioning by the Subcommittee,
which suggested that the QA program had unearthed significant
problems in the regional offices, Singleton’s decision to disband the
headquarters QA program is highly questionable.!®¢ This conclu-
sion is underscored by the fact that in its final report of the re-
gion’s performance in case processing, the QAS found that of 116
cases closed by the regional offices during May and June of 1983,
there was an error rate of 28 percent.!9? Of the contents of the
report, Singleton claimed to have no knowledge.!98 The House
Committee on Government Operations concluded that “when Mr.
Singleton received negative reports from QAS, he failed to examine
them in accordance with good management practices.199

In 1986, Acting Assistant Secretary Alicia Coro indicated in a
memorandum to regional civil rights directors that the responsibil-
ity for QA would continue to be maintained at the regional level.
Her rationale was that “maincenance of the program at the region-
al level provides prompt feedback to staff on the quality of case
work ang will enable the regions to remedy any problems identi-
fied before a substantial amount of time has elapsed.” 200 This

193 Letter to LeGree Daniels from Phyllis McClure, supra note 149, at 5.
194 ;liiearings. supra note 143, at 168.
195 I,

196 See Id. at 160-168.

197 Id. at 19.

198 14,

199 Investigation of Cwil Rights Enforcement by the Office for Ciuil Rughts at the Department
of Eduration, House Comm. on Government Operations, 22 (Dec. 30, 1985),

200 Memorandum to Regional Civil Rights Directors, Regions I-X, From Alicia Coro, Acting
Asg(i_s)mnt Secretary for Civil Rights (regariing) Regional Quality Assurance Program (April 2,
1986).
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memorandum also revealed that there was variation among the re-
gions with respect to the scope of the programs and methods used
to assess the quality of casework.

The Assistant Secretary established both quality control and case
assessment components in the regional offices. Quality control re-
quires “constant assessment of the work in each case to determine
compliance with case processing standards.” The work units re-
sponsible for the case are responsible for quality control. Regional
case assessment teams (CATs) are to review closed files. The teams
are reportedly composed of experienced staff members from the
program -livisions, attorneys and staff from the Program Review
and Manzagement Services (PRMS) units.20!

The Coro memorandum suggests ciui the only appa.<nt means
used by headquarters to monitor QA is the semiannual report
which is submitted from each regional office to the Deputy Assist-
ant Secretary for Operations. The report includes information re-
garding the number of cases reviewed under both quality conirol
and CAT and summarizes major problems identified and actions
taken to remedy the identified problems.

On the matter of quality assurance, some regional office OCR
staff noted that necessary training is not provided for those who
are selected to perform this function, in addition to their regular
assignments. Regional staffs generally observed that quality assur-
ance efforts are an important aspect of regional office performance,
however, and that staff assigned to this function should be highly
qualified for the function. The view is that most assigned staff are
not adequately prepared in this area.

Staff having quality assurance responsibilities charged that in
their examination of selected cases to determine the quality of the
total process (from complaint filing/compliance reviewing to case/
charge settlement), there were virtually r.o established:

—procedures,

—regulations/guidance,

—standards (written/oral), or

—methods to avoid subjectivity.

Staffs regarded QA assignments as being low on the regional of-
fice’s priority of responsibilities. Thus, many staff were concerned
about the added work-load burden, if they were so assigned, and ob-
served that training for this assignment was nonexistent.

It is unclear to Committee staff as to the reasons why the OCR
transferred the responsibility for conducting audits of its regional
operations to the regional offices. Clearly, this is a function requir-
ing the ongoing involvement of headquarters, if only tv assure the
integrity of the auditing system. Moreover, it is unclear why the
OCR would not want to assure itself that its policies were being im-
plemented in a consistent manner, if only to insure fairness to the
recipients under investigation and uniformity of policy implemen-
tation. This is only responsible inanagement.

Committee staff strongly recommend that the OCR return its
Quality Assurance program to the national office, and that it con-
duct periodic, random audits of its regional offices’ case work.

201 Id, at 2.
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While some autonomy provided to the field offices is desirable, fail-
ing to monitor the work of the regions constitutes a dereliction of
the OCR’s responsibility to assure uniformity in enforcement and
quality of work.
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2. DUPLICATION OF EFFORT/EXCESSIVE LAYERS OF REVIEW

In addition to regional staff corfusion over OCR policy, there ap-
pears to be substantial concern regarding apparently excessive
layers of review in the case processing system of ihe regional of-
= fices. Once a complaint has been received, properly completed,

tilsd, and investigated, it is regional staff’s position that manage-
ment'S-tiview of the investigators’ investigative reports, as a proc-
ess, becomes tvo “bureaucratic” and cumbersome, which often
thwarts efficiency and tirg=liness.

The complaint processing prsesdures include the preparation of
investigative reports which summarize the facts discovered during
the investigation. The purpose of the investigative report is tc ovga-
nize and present the information collected, present the analysis of
relevant facts, offer conclusions and list recommendations for ap-
propriate action.2°2 The investigative report is a comprehensive
document, providing an in-depth presentation of the investigators’
findings.

The six levels of review of a completed investigative report ap-
peared to follow the same lines of authority in all visited regions,
-and 532 an follews:

—Investigator

—Division Director

—Branch Chief
; —Case Attorney
\ —Chief Attorney
; —Deputy Director

—Regional Director

At a:dy point in this progression of review, the report could be
returned to the investigator for further rewriting, editing, addition-
al information or facts, supportive data, or for other related rea-
sons. In the event a regional office Letter of Findings (LOF) is for-
warded to OCR headquarters because of a finding of violation of a
civil rights statute under OCR’s jurisdiction, the review progression
would be as follows:

—Assistant Secretary of OCR

—Policy and Enforcement Service

—Deputy Assistant Secretary

—Gene)ral Counsel, Department of Egucation (in controversial

cases

—(L.O.F. returned to the Assistant Secretary, OCR)

—(L.O.F. returned to the sending Regional Director).

If violations are found, therefore, and if the violations cannot be
remedied through negotiations between the regional office, the re-
cipient, and (in some cases) the beneficiary—and if an L.O.F. is sub-
mitted to OCR headquarters concerning the violations—it is quite
possible that such an L.O.F. would have to be reviewed by (and be
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approved by) approximately 10 persons within the OCR Adminis-
tration. For this reason, many investigators indicated that they
preferred resolving cases of civil rights_violations within the re-
gional office, in order to avoid sending L.O.F.s to OCR headquar-
ters. Key to resolving violations in this climate of frustration and
excessive duplication is, therefore, continued negotiations with the
recipient and other parties, until a remedial action plan can be de-
. veloped and implemented. Investigators also indicated that keeping
a case and resolving it in-house”, made it easier to meet the
Adams time frames.

Investigative staff commented that legal staff, who routinely
review their investigative reports, were often less concerned about
legal sufficiency and too concerned about writing style. Another
staff view was that the lawyers frequently required more data than
was necessary; thus, from the investigative staff perspective, these
demands for data slowed the process unreasonably. Attorneys quer-
ied on this matter strongly disagreed with the investigative staffs’
assertions, but also noted that editing of the investigators’ work
was often necessary in order o prepare a credible, well-written
document.

The Preliminary Report on the Adams Time Frames Project, pre-
pared in 1981, indicates that the Committee staff’s observations re-
garding the numerous layers of review for work products is not
without foundation. In the Report, which was instituted to evaluate
OCR’s efforts in processing complaints and compliance reviews, the

-authors-noted-that-a significant.amount.of. time is. lost.during the______~

clearance and approval process at all stages. For example, work
products are passed irom supervisor to EOS (investigator) and be-
tween program and legal divisions several times before formal
clearance is obtained. The Report also explained: “it appears that
cases sometimes are returned by attorneys for further investigation
or additional data even though legal clearance was obtained in con-
nection with the investigative plans. . . .” 203 The Report also sug-
gests that policy development had an influence on case processing
and that “‘every possible effort must be made to speed up the policy
development process.” 204

Committee staff also queried the regional office staff regarding
the apparently vast amount of paper produced in each investiga-
tive file, particularly the investigative report. Sample cases provid-
ed to the Committee staff included investigative reports of at least
25 pages each. Regional office staff concurred that the amount of
paperwork required in order to substantiate a finding was possibly
excessive and may contribute to the comparatively low output of
compliance reviews.

It is not clear to Committee staff why OCR investigative reports
and other casc processing documents such as letters of findings
must be subjected to so many layers of review in order to achieve
accuracy and adherence to the agency’s enforcement policies. More-
over, it is unclear as to why the investigative reports prepared

209 Memorandum to Clarence Thomas from Antonio Califa, Director, Litigation, Enforcement
and Policy Service, and Knistine Marcy, Director, Planning and Compliance Operations Service
iregarding) Preliminary Report on the Adams Time Frames Project, [Repurt] at 5-6 (November

16, 1981).
204 Id, at 6.
64
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must require such voluminous documentation in order to be legally
sufficient. Tt is possible that the numerosity of the review layers

-and the time therefor expended may be a facior in the paucity of
-compliance reviews conducted, compared with those at the Office of

Federal Contract Compliance Programs of the Department of
Labor.205

This preliminary review suggests that OCR may wish to investi-
gate the case processing process with a view towards reducing un-
necessary paperwork, improving efficiency and producing increased
output -of compliance reviews without compromising quality. This
recommendation should not be interpeted tp suggest that the Com-

‘mittee is insisting upon quantity at the expense of quality reviews,

however. Indeed, it has been said that if OCR conducted 10 sub-
stantive compliance reviews of systemic discrimination issues,

issues not raised in complaints, and/or issues that have a broad

impact—one in each region—these reviews would have more effect
than the current number. It is merely recommended that a more
efficient review structure and reduced paperwork load may acceler-
ate the rate of compliance reviews conducted, thereby increasing
the agency’s impact. In light of the apparent shortage of support
staff, reducing excess paperwork and the layers of substantive re-
views of staff investigative work may improve OCR's overall en-
forcement effort.

3. CLERICAL/EQUIPMENT NEEDS

-Personnel- in all- of-the-regional-offices-visited-by-the-Committee-
staff agreed that clerical assistance, equipment and other resources
are wholly inadequate. Not only have attorneys and investigators
had to wait weeks, in some instances, to receive assigned typing,
but regional offices have consistently lost clerical staff to higher
paying private sector companies.

As of April 23, 1988, the ratio of professional to clerical Full-
Time-Permanent (FTP) staff on board was 8.6 to 1 in headquarters
and ranged from 3.3 to 1 in Region II to 8.8 to 1 in Region IX.206

A major difficults nresented by the loss of clericals is the report-
ed loss of those particular slots when clerical staff leave OCR. The
fact that only headquarters can decide if a slot is to be filled (if it is
filled at all), creates a serious productivity problem for the regional
staff. Many regional staff therefore recommended that they obtain
the authority to replace clericals without securing prior approval
from headquarters.

In addition, since regional offices cannot compete for more quali-
fied and experienced clericals—because of the low government
pay—they must hire those that are less competent, less experi-
enced. A result of this situation is low productivity. The turnover
rate in the regions in their clerical pools is quite high; when cleri-
cals become efficient and productive, they leave OCR for better
paying employment in other sectors. The clerical staff shortage and
its impact upon the “already-slow” clearance process was also high-

205 1{ is not suggested that the quality of the investigations at the OFCCP are without enti-
cism, however See House Education and Labor Commuttee staff report on the OFCCP (1957).
206 See Appendix G.
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lighted in the OCR’s 1981 Preliminary Report on the Adams Time
Frame Project, supra note 2083, at 6.

. Staffs also expressed a dire need for more and better equipment
including word processors. Currently, in some regions staff are
sharing the same word processors because of the severe shortage.
Staff therefore recommended that there be a word processor for
each investigator, since investigaters perform their own typing—
due to the shortage and/or lack of experienced clericals.

In addition, staff indicated a need for training in the use of word
processors and the accompanying software. Software was requested
for tracking purposes, statistical analyses and report writing. It
was also suggested that “boilerplate” portions of the Investigative
Report, which is often voluminous, should be placed upon the com-
puter for instant retrieval.

Some regional office staff also noted that the space assigned for
their offices was being reduced by the General Services Adminis-
tration. Therefore, in one region, the area designated for files was
being eliminated. It was not clear where the files were to be kept
after the file space was removed, however.

Staffing shortages have also affected the time in which some
staff may have to access OCR files. In one office, for example, staff
indicated that they could only retrieve files within the hours of one
and five . “clock P.M. Clearly, this limited access time severely con-
strains the staff’s ability to effectively perform their enforcement
tasks.

As noted in section IILD., OCR has allowed millions of its budg-

eted appropriations to 1apse over the past eight years. Instead of
underutilizing its availabie resources, Committee staff suggest that
OCR seriously review the equipment, space and staffing problems
confronting the regional offices and make a good faith effort to
utilize all of its funding to improve the quality of work life for its
enforcement staff. -

" V. CONCLUSIONS

In 1983, the Civil Rights Leadership Conference Fund wrote:

Federal responsibility for preventing discrimination in
education is clear. Its source is found in the Constitution
and in civil rights laws enacted in the 1960s and 1970s.

When these laws have been enforced vigorously in the
past, they have eliminated discrimination and contributed
to important gains in educational opportunity for minori-
ty, female and disabled students.

Yet major problems of discrimination remain, problems
which are clearly the responsibility of the Departments of
Education and Justice.

It is against this background that the Reagan Adminis-
tration’s professed concern for advancing educational op-
portunity, must be judged.207

207 An Oath Betrayed The Reagan Admumistration’s Cunl Rights Enforcement Record in Edu-

cation, vi (1983),
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As the above quotation indicates, the foundation from which the
Civil Rights Acts and their progeny originate is the United States
Constitution, which the Reagan Administration and its predeces-
sors swore {o protect. The oath of office, taken by the various Sec-
retaries of Education since 1980, has been a1 “oath betrayed,” how-
ever. In its failure to enforce the civil rights laws entrusted to it,

-the Office for Civil Rights of the Department of Education has

caused harm to those whom it was established to protect, has
shown contempt for the Federal courts, and has defied the Con-
gress which enacted the statutes that this agency was empowered
to execute.

Recent reports have shown that by the year 2000, the majority of
the new entrants into the labor force will be women and minori-
ties.20® It is this population which must be educated to meet the
employment demands of the 21st century. Equal education opportu-
nity is, therefore, no longer a moral and constitutional imperative,
it is essential to the nation’s security. It is not a luxury, it is a ne-
cessity.

It is hoped that the Administration taking office in 1989 will un-
derstand the irportance of this matter and will undertake a com-
prehensive review of the issues raiscd in this report. “Simple jus-
tice” requires it, and the nation’s future demands it.

208 W. Johnston and A Packer, Workforce 2000. Hudson Institute, Indianapolis, 1987,
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TABLE 1
ESTIMATED TOTAL AND MINORITY ENROLLMEKT AT ALL LEVELS
BY DEPARTMENT OF EDUCATION REGION
(FALL 1984)

PERZENT TOTAL  MINORITY PERCENT TOTAL PERCENT MINORITY

REGIONS ENROLLMENT ENROLLMENT ENROLLMENT MINORITY IN REGION
1 2682000 5.1% 281000 2.0% 10.5%
2 6109000 11.6% 2467000 17.2% 40.4%
3 5075000 9.7% 1065000 7.4% 21.0%
4 8574000 16.3% 2559000 17.8% 29.8%
5 9857000 18.8% 1739000 12.1% 17.6%
6 6555000 12.5% 2528000 16.9% 37.0%
7 2580000 4.9% 270000 1.9% 10.5%
8 1837000 3.5% 227000 1.6% 12.3%
9 7247000 13.8% 3078000 21.4% 42.5%
10 2012000 3.8% 227000 1.7% 11.8%
TOTAL 52579000 100.0% 14350000 100.0% 27.3%

NOTE: DATA ARE FOR ALL LEVELS OF ENROLLMENT. ELEMENTARY AND SECONDARY ENROLLMENT
DATA FOR THE OUiLYING AREAS ARE FOR FALL 1983. MINORITY CLEMENTARY AND SECONDARY
ENROLLMENT IN OUTLYING AREAS IS ESTIMATED BASED ON MINORITY SHARE OF POSTSECONDARY
ENROLLMENTS BY AREA. (OUTLYING AREAS INCLUDE AMERICAN SAMOA, GUAM, NORTHERN
MARIANAS, PUERTO RICO, TRUST TERRITORIES, AND VIRGIN ISLANDS.) DUE TO DATA
LIMITATIONS, ELEMENTARY AND SECONDARY ENROLLMENTS INCLUDE PUBLIC SCHOOL ENROLLMENTS
ONLY. NUMBERS OF STUDENTS ROUNDED TO NEAREST THOUSAND. COLUMNS MAY HOT ADD DUE To
ROUNDING.

SOURCES: POSTSECONDARY ENROLLMENT DATA FROM U.S. DEPARTMENT OF EDUCATION, DIGEST OF
EDUCATION STATISTICS 1987, TABLE 133. ELEMENTARY AND SECONDARY ENROLLMENT DATA FROM
U.S. DEPARTMENT OF EBDUCATION, CONDITION OF EDUCATION 1987, TABLE 1:27-3. ELEMENTARY
AND SECONDARY ENROLLMENT DATA FOR THE OUTLYING AREAS FROM U.S. DEPARTMENT OF
EDUCATION, DIGEST OF EDUCATION STATISTICS 1987, TABLE 30.
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FIGURE 1-B

FALL 1984 ENROLLMENT
PERCENT BY REGCION
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FIGURE 1-C
FALL 1984 MINORITY ENROLLMENT
BY REGION
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FIGURE 1-D
FALL 1984 MINORITY ENROLLMENT

PERCENT MINORITY ENROLLMENT BY REGION
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TABLE 2-A
COMPLIANCE REVIEWS INITIATED
BY FISCAL YEAR AND BASIS

FISCAL NATIONAL

YEAR RACE ORIGIN SEX  HANDICAP MULTIPLE TOTAL
FY 1983 44 6 61 72 103 286

FY 1984 21 1 45 89 64 220

FY 1985 31 1 64 93 100 289

FY 1986 21 4 56 70 45 196

FY 1987 31 31 31 74 73 240

FY 1988* 14 3 26 62 42 147

TOTAL 162 46 . 283 460 427 1378

*THROUGH 5/6/88 ONLY

SOURCE: DATA PROVIDED BY THE U.S. DEPARTMENT OF EDUCATION, OFFICE
FOR CIVIL RIGHTS. -
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TABLE 2-B’
COMPLIANCE REVIEWS INITIATED
BY REGION AND BASIS
FY 1983 - FY 1988 (THROUGH 5/6/88 ONLY)

NATIONAL
REGION RACE ORIGIN SEX HANDICAP  MULTIPLE  TOTAL
REGION 1 8 0 24 13 31 76
RECION 2 5 0 23 57 91 176
REGION 3 55 0 41 69 28 193
REGION 4 24 10 49 28 55 166
REGION 5 12 z 22 72 13 121
REGION 6 12 10 34 45 46 147
REGION 7 23 3 42 55 17 140
REGION 8 1 5 24 15 33 78
REGION 9 17 7 17 82 108 231
} 0N 10 5 9 7 24 5 50
TOTAL 162 46 283 460 427 1378

SOURCE: DATA PROVIDED BY THE U.S. DEPARTMENT OF EDUCATION, OFFICE FOR CIVIL
RIGHTS.
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FIGURE 2-A
PERCENT OF COMPLIANCE REVIEWS INITIATED
FY 1983 - FY 1988 (THROUGH 5/6/88 ONLY)

HANDICAP
33%
NATIONA. RIGIN 4
3% -

MULTIPLE BASES
LTI

OBy
SOURCE  DEFARTMENT OF £ 13771 DATA fr £




FIGURE 2-B
COMPLIANCE REVIEWS INITIATED
FY 1983 - FY 1988 (THROUGH 5/6/88 ONLY)
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FIGURE 2-C
COMPLIANCE REVIEWS INITIATED
BASED ON RACE AND NATIONAL ORIGIN
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FIGURE 2-D
COMPLIANCE REVIEWS INITIATED
BASED ON SEX AND HANDICAP
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FIGURE 2-F
COMPLIANCE REVIEWS - PERCENT BY REGION
FY 1983 - FY 1988 (THROUGH 5/6/88)
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TABLE 3-A
COMPLIANCE REVIEWS CLOSED
BY TYPE OF CLOSURE AND BASIS OF REVIEW
FY 1983 - FY 1988 (THROUGH 5/6/88 ONLY)

NO POST~LOK¥ POST-REFERRAL PRE-LOF
BASIS VIOLATION  SETTLEMENT SETTLEMENT SETTLEMENT ENFORCEMENT TOTAL
RACE 71 2 1 82 2 158
NATL ORG 23 0 0 27 0 50
SEX 64 2 0 207 1 274 ®
HARND 80 1 0 355 0 436
- MULTI 138 2 0 318 3 461
TOTAL 376 7 1 989 6 1379 .

NOTE: “LOF" MEANS "LETTER OF FIs. .NG"

SOURCE: DATA PROVIDED BY THE U.S. DEPARTMENT OF EDUCATION, OFFICE FOR CIVIL RIGHTS.




TABLE 3-B
PERCENT OF COMPLIANCE REVIEWS CLOSED
BY BASIS AND TYPE OF CLOSURE
FY 1983 - FY 1988 (THROUGH 5/6/88 ONLY)

NO POST-LOF POST-REFERRAL PRE-LOF
BASIS VIOLATION SETTLEMENT SETTLEMENT SETTLEMENT ENFCRCEMENT TOTAL
RACE * 44.9% 1.3% .6% 51.9% 1.3% 100.0%
NATL ORG 46.0% .0% .0% 54.0% .0% 100.0%
SEX 23.4% -7% .0% 75.5% -4% 100.0% -
HAND 18.3% .23 .0% 81.4% .0% 100.0% =
MULTI 29.9% .43 .0% 69.0% .7% 100.0%
TOTAL 27.3% .5% .1% 71.7% .4% 100,0%

NOTE: "LOF" MEANS "LETTER OF FINDING"

SOURCE: DATA PROVIDED BY THE U.S. DEPARTMENT OF EDUCAYION, OFFICE FOR CI1VIL RIGHTS.
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FIGURE 3-A
RESOLUTION OF COMPLIANCE REVIEWS
FY 1983 - FY 1988 (THROUGH 5/6/88 ONLY)
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TABLE 4-A
COMPLAINT INVESTIGATIONS INITIATED
BY BASIS AND BY YEAR

NATIONAL
YEAR RACE ORIGIN SEX HANDICAP el OTHER MULTI TOTAL
1981 378 68 355 1,093 9 11 130 2,044
1982 192 42 152 554 7 8 106 i,061
1983 183 42 253 594 7 6 127 1,212
1984 204 33 148 548 8 8 126 1,075
1985 169 29 188 747 11 11 147 1,302
1986 152 23 474 692 15 4 137 1,497
1987 133 37 40 665 & 5 100 988
. 1988+ 96 18 19 395 5 1 55 589
TOTAL 1,507 292 1,629 5,288 70 54 928 9,768

* THROUGH 5/6/88 ONLY

SOURCE: DATA PROVIDED BY THE U.S. DEPARTMENT OF EDUCATION, OFFICE FOR CIVIL RIGHTS.
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TABLE 4-B
COMPLAINT INVESTIGATIONS INITIATED BY BASIS AND REGION
FY 1981 - FY 1988 (THROUGH 5/6/88 ONLY)

NATIONAL
REGION RACE ORIGIN SEX HANDICAP AGE OTHER MULTIPLE TOT2L
1 36 15 152 372 7 1 32 615
2 115 29 281 480 10 2 133 1050
3 128 16 171 661 7 2 71 1056 .
4 441 10 130 761 15 15 137 1509
s 164 30 229 937 5 2 121 1489
6 283 58 98 415 4 7 79 944
7 124 18 110 656 6 4 80 998
8 31 24 66 138 0 0 28 287
9 121 81 308 627 14 14 193 1358
10 64 11 84 241 1 7 54 462
TOTAL 1507 292 1629 5288 70 54 928 9768

SOURCE: DATA PROVIDED BY THE U.S. DEPARTMENT OF EDUCATION, OFFICE FOR CIVIL RIGHTS.
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FIGURE 4-A
COMPLAINTS INVESTIGATED
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FIGURE 4-B
COMPLAINTS INVESTIGATED
SEX AND HANDICAP BASES
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FIGURE 4-C
COMPLAINTS INVESTIGATED
RACE AND NATIONAL ORIGIN BASES
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FIGURE 4-E
COMPLAINTS INVESTIGATED BY BASIS
FY 1581 - FY 1988 (THROUGH 5/6/88 ONLY)
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FIGURE 4-F
; . COMPLAINTS INVESTIGATED BY REGION
FY 1981 - FY 1988 (THROUGH 5/6/88 ONLY)
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FIGURE 4-G
COMPLAINTS INVESTIGATED BY REGION
FY 1981 - FY 1988 (THROUGH 5/6/88 ONLY)
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TABLE 5-A
COMPLIANCE REVIEWS AND COMPLAINT INVESTIGATIONS INITIATED BY REGION
FY 1983 - FY 1988 (THROUGH 5/6/88 ONLY)

COMPLIANCE PERCENT COMPLAINTS PERCENT
REGION REVIEWS REVIEWS INVESTIGATED COMPLAINTS
1 76 5.5% 371 5.6%
2 176 12.8% 576 10.1%
3 193 14.0% 789 )1.8%
4 166 12.0% 1101 16.5%
5 121 £.8% 974 14.6%
6 147 1¢.)% 658 9.9%
7 140 10.2% 712 10.7%
8 78 5.7% 187 2.8%
9 231 16.8% 946 14.2%
10 50 3.6% 249 3.7%
TOTAL 1378 100.0% 6663 100.0%

SOURCE: DATA PROVIDED BY THE U.S. DEPARTMENT OF EDUCATiON, OFFICE

FOR CIVIL RIGHTS. e g5
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TABLE 5-B
RATIO CF Cunair. \INTS TO REVIEWS
(NUMBER OF COMPLAINT INVESTIGATIONS INITIATED PER REVIEV INITIATED)
ry 1983 - FY 1988 (THRQUGH 5/6/82 ONLY)

NATIONAL

REGION RACE ORIGIN SEX HANDICAP TOTAL*
1 2.00 " 4.38 15.23 4.88
2 13.80 e 6.78 5.65 3.84
3 1.58 e 3.17 7.14 4.09
4 11.50 .70 1.R2 21.32 6.63
5 3.00 7.00 6.55 8.79 8.05
6 16.75 4.30 1.59 6.40 4.48
7 2.83 2.33 1.93 6.95 5.09
8 24.00 2.80 2.94 5.13 2.40
9 4.53 6.71 15.53 4.68 4.10
10 5.29 57 7.14 6.00 4.98

TOTAL 5.78 3.96 3.9 7.92 4.84

* INCLUDES MULTIPLE BASES REVIEWS AND AGE, OTHER, AND
MULTIPLE BASES COMPLAINTS.

** NO COMPLIANCE REVIEWS INITIATED (KEGLiCN 1 HAD 9  MPLAINTS,
REGION 2 HAD 24, REGION 3 HAD 11).

THIS TABLE SHOULD BE READ AS FOLLCWS: "IN REGION 1 DURING THE
PERIOR FY 1983 THROUGH FY 1988, THERE WSRE ?2.00 RACE-BASED
COMPLAINTS INVESTIGATED FY'R EVERY RACE-BASED "UNPLIANCE REVIEW
INITIATED."

SOURCE: BASED ON DATA PROVIDED BY THE U.S DEPARTMENT OF
EDUCATICN, OFFICE FOR CIVIL RIGHTS.
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FIGURE 5-A
COMPLIANCE REVIEWS AND COMPLAINTS
BY REGION--FY83-FY88 (THROUGH 5/6 ONLY)
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FIGURE 6-B
COMPLIANCE REVIEWS AND COMPLAINTS
REGIONAL SHARE -- FY 83 - FY 88 (5/6)
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TABLE 6-A
COMPLAINT INVESTIGATIONS CLOSED
FY 1983 - FY 1988 (THROUGH 5/€6/88 ONLY)

VIOLATION YICLATICH

BASIS NO VIOLATION CORRECTED NOT CORRECTED TOTAL
RACE 679 116 5 800
NATIONAL ORIGIN 110 35 2 147
SEX 339 350 15 704
HANDICA? 1577 1531 79 3187
AGE 41 6 0 47
OTHER 23 7 0 30
MULTIPLE BASES 390 159 5 554
TOTAL 3159 2204 106 5469

NOTE: A COMPLAINT IS CLOSED WHEN A LETTER OF FINDING IS ISSUED. THESE
LETTERS MAY CONCLUDE THAT--(1) THERE WAS NO VIOLATION OF CIVIL RIGHTS
STATUTES; (2) THERE WAS A VIOLATION AND IT WAS CORRECTED: OR (3) THERE
WAS A VIOLATION AND IT WAS NOT CORRECTED.

SOURCE: DATA PROVIDED BY THE U.S._ DEPARTME#T OF EDUCATION, OFFICE FOR

CIVIL RIGHTS. .
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TABLE. 6-B
COMPLAINT INVESTIGATIONS CLOSED-~
PERCENT BY TYPE OF CLOSURE
FY 1983 - FY 1988 (THROUGH 5/6/88 ONLY)

VIOLATION VIOLATION
BASIS NO VIOLATION CORRECTED NOT CORRECTED TOTAL
RACE 84.9% 14.5% 0.6% 100%
NATIONAL ORIGIN 74.8% 23.8% 1.4% 100%
SEX 48.2% 49.7% 2.1% 100%
HANDICAP 49.5% 48.0% 2.5% 100%
AGE 87.2% 12.8% 0.0% 100%
OTHER : 76.7% 23.3% 0.0% 100%
MULTIPLE BASES 70.4% 28.7% 0.9% 100%
TOTAL 57.8% 40.3% 1.9% 100%

NOTE: A COMPLAINT IS CLOSED WHEN A LETTER C® FINDING IS ISSUED. THESE
LETTERS MAY CONCLUDE THAT-~(1) THERE WAS NO VIOLATION OF CIVIL RIGHTS
STATUTES;: (2) THERE WAS A VIOLATION AND IT WAS CORRECTED; OR (3) THERE
WAS A VIOLATION AND IT WAS NOT CORRECTED.

SOURCE: DATA PROVIDED BY THE U.S. DEPARTMENT OF EDUCATION, OFFICE FOR
CIVIL RIGHTS.
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TABLE 6-C
COMPLAINT INVESTIGATIONS CLOSED
FY 1983 - FY 1968 (THROUGH 5/6/88 ONLY)

VIOLATION VIOLATION
YEAR NO VIOLATION  CORRECTED  NOT CORRECTED  TOTAL
1983 530 474 40 1144
1984 591 357 22 970
1985 617 327 19 963
1986 503 557 21 1081
1987 533 302 3 838
1988 285 187 1 473
TOTAL 3159 2204 106 5469

NOTE: A COMPLAINT IS CLOSED WHEN A LETTER OF FINDING IS ISSUED. THESE
LETTERS MAY CONCLUDE THAT--(1) THERE WAS NO VIOLATION. OF CIVIL RIGHTS
STATUTES; (2) THERE WAS A VIOLATION AND IT WAS CORRECTED; OR (3) THERE
WAS A VIOLATION AND IT WAS NOT CORRECTED.

SOURCE: DATA PROVIDED 'BY "'THE UvS: DEPARTMENT -OF .EDUCATION, OFFICE FOR
CIVIL RIGHTS. A o1 ;
i
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TABLE 7-A
| OCR ANNUAL APPROFRIATION
: IN CURRENT AND CONSTANT DOLLARS
FY 1981 - FY 1988

ANNUAY, APPROPRIATION ANNUAL APPROPRIATION

FISCAL YEAR iN CURRENT DOLLARS IN CONSTANT 1981 DOLLARS
1981 $46,915,000 $46,915,000
1982 $45,038,000 $42,241,000
1983 $44,868,000 $40,316,000
1984 $44,396,000 $38,441,000 —-
1985 $45,000,000 $37,659,020 S
1986 $42,704,000* $34,789,000
1987 $43,000,000 $34,019,000
1988 $40,530,000 $30,897,000

* REFLECTS FY 1986 SEQUESTRATION

NOTE: CONSTANT 1981 DOLLARS BASED ON OMB IMPLICIT PRICE DEFLATOR FOR NON-
DEFENSE SPENDING.

SOURCE: APPROPRIATION DATA TAKEN FROM U.S, DEPARTMENT OF EDUCATION BUDGET
JUSTIFICATIONS FOR VARIOUS YEARS.




TABLE 7-B
OCR ANNUAL APPROPRIATION AND
AMOUNTS ALLOWED TO LAPSE TO THE TREASURY
FY 1981 - FY 1988

PERCENT OF APPRC-

10t

. FISCAL YEAR ANNUAL APPROPRIATION AMOUNT LAPSED PRIATION LAPSED
1981 $46,915,000 $1,121,000 2.4%
1982 $45,038,000 $832,000 1.8%
1983 $44,868,000 $1,468,000 3.3%
1984 $44,396,000 $2,694,000 6.1%
1985 $45,000,000 $2,448,000 5.4%
1986 $42,704,000* $2,569,000 6.0%
1987 ) $43,000,000 $1,287,000 3.0%
1988 $40,530,C00 $154,000 (EST.) 0.4%

* REFLECTS FY 1986 SEQUESTRATION

SOURCE: APPROPRIATION DATA TAKEN FROM THE U.S. DEPARTMENT OF EDUCATION BUDGET JUSTIFI-
CATIONS FOR VARIOUS YEARS; LAPSED AMOUNTS PROVIDED BY THE U.S. JEPARTMENT OF EDUCATION.
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TABLE 8-A

OCR FULL-TIME EQUIVALENT (FTE) EMPLOYEES
FY 1981 - FY 1988 (EST.)

FISCAL YEAR FTE EMPLOYEES
1981 1,099
1982 978
1983 941
1984 907
1985 13
1986 843
1987 807
1988 (EST.) 820
SOURCE: EMPLOYEE DATA TAKEN FROM THE U.S.

DEPARTMENT OF EDUCATION BUDGET
JUSTIFICATIONS FOR VARIOUS YEARS.
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TABLE 9-A
COMPLAINTS MISSING AT LEAST ONE ADAMS TIME FRAME
FY 1984 - FY 1988 (THROUGH 4/30/88 ONLY)

YEAR

1984
1985
1986
1987
1988

TOTAL

NOTE: ADAMS TIME FRAMES ESTABLISHED SCHEDULE FOR OCR

HANDLING OF COMPLAINTS.

SOURCE:
OFFICE FCR CIVIL RIGHTS.

NUMBER OF COMPLAINTS
MISSING TIME FRAME

498
338
316
206
102

1460

DATA PROVIDED BY THE U.S. DEPARTMENT OF EDIJCATION,
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TABLE 9-B
COMPLAINTS MISSING AT LEAST ONE ADAMS TIME FRAME
BY REGION AND BY BASIS
FY 1984 - FY 1988 (THROUGH 4/30/88 ONLY)

NATIONAL MULTIPLE

REGION RACE ORIGIN SEX  HANDICAP BASIS TOTAL

1 2 6 16 87 5 116

2 20 1 16 65 18 120

3 36 5 19 202 23 285
-4 91 6 34 122 35 268 =
5 6 2 23 83 9 123 -

6 53 6 25 40 15 139

7 5 1 42 95 5 148

8 0 1 2 6 0 9

9 17 20 30 55 S1 173

10 7 2 19 27 4 59

TOTAL 237 S0 226 782 165 1460

SOURCE: DATA PROVIDED BY THE U.S. DEPARTMENT OF EDUCATION, OFFICE FOR CIVIL
RIGHTS.
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. TABLE 9-C
COMPLAINTS MISSING AT LEAST ONE ADAMS TIME FRAMNE
* BY REGION AND BY FISCAL YEAR
FY 1984 - FY 1988 (THROUGH 4/30/88 ONLY)

REGION 1984 1985 . 1986 1987 1988 ~9TAL
1 - 59 R Y N 24— - 6. -116 , —
2 62 29 5 7 17 120
3 98 77 61 28 21 285
4 93 53 93 40 9 288 —
5 54 26 35 3 5 123 5
6 30 15 52 24 18 133
7 12 74 28 27 7 148
/8 5 0 0 2 2 9
9 59 33 17 45 19 173
10 26 12 11 6 4 59
TOTAL 498 338 316 206 102 1460

SOURCE: DATA PROVIDED BY THE U.S. DEPARTMENT OF EDUCATION, OFFICE FOR
CIVIL RIGHTS




FIGURE 9-A
COMPLAINTS MISSING ADAMS TIME FRAMES
FY 1984 - FY 1988 (THROUGH 4/30 ONLY)
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DEPARTMENT OF EDUCATION REGIONS

NOTE: ADAMS TIME FRAMES ESTABLISHED

SCHEDULE FOR OCR HANDLING OF COMPLAINTS
SOURCE: DEPARTMEMT OF EDUCATION DATA
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’ YEAR

1981
1982
1983
1984
1985
1986
1987
1988

TOTAL

TABLE 10-A
COMPLAINTS CLOSED BECAUSE COMPLAINANT WITHDREW COMPLAINT
F¥ 1981 - FY 1988 (THROUGH 5/6/88 ONLY)

COMPLAINTS WITHDRAWN

'l-

11

358
276
322
345
384
343
421
216

2665

SOURCE: DATA PROVIDED BY THE U.S. DEPARTMENT OF EDUCATION,
OFFICE FOR CIVIL RIGHTS.
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TABLE 10-B

COMPLAINTS CLOSED BECAUSE COMPLAINANT WITHDREW COMPLAINT
BY REGION AND BASES
FY 1981 - FY 1988 (THROUGH 5/6/88 ONLY)

NATIONAL MULTIPLE
REGION RACE ORIGIN SEX HANDICAP AGE OTHER BASES TOTAL
1 7 10 21 126 3 1 8 176
2 22 8 28 141 3 2 24 228
3 20 0 15 123 1 3 9 171 -
4 76 0 33 260 5 9 31 414 3.
5 58 4 37 313 1 2 23 438
6 76 23 17 261 2 3 27 409
s - 7 19 7 13 116 3 5 14 177
8 13 10 4 63 1 3 7 101
© 9 33 17 46 236 5 9 41 287
10 10 2 43 94 1 4 10 164
TOTAL 334 81 257 1733 25 41 194 2665

SOURCE: DAT) PROVIDED BY THE U.S. DEPARTMENT OF EDUCATION, OFFICE FOR CIVIL RIGHTS.
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FIGURE 10-A
COMPLAINTS CLOSED BY WITHDRAWAL OF
COMPLAINT--FY 1981-FY 1988 (5/6/88 ONLY)
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FIGURE 10-B
COMPLAINTS CLOSED BY WITHDRAWAL OF
COMPLAINT--FY1981-FY1988 (5/6/88 ONLY)
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TABLE 11-A
TOTAL COMPLAINTS, COMPLAINTS MISSING AT LEAST
ONE ADAMS TIME FRAME, AND COMPLAINTS WITHDRAWN
FY 1984-FY 1987

COMPLAINTS
TOTAL MISSING A COMPLAINTS
REGION COMPLAINTS ~ TIME FRAME  WITHDRAWN
1 686 116 89
2 1056 103 115
3 1315 264 98
4 2228 279 264
5 1807 118 239
6 1306 121 259
7 1151 141 99
& 352 7 43
9 1864 154 210
10 588 55 77
TOTAL 12353 1358 1493

NOTE: THE TOTAL COMPLAINTS COLUMN PROVIDES THE SUM OF THE NUMBER
PENDING AT THE START OF EACH FISCAL YEAR AND THE NUMBER RECEIVED DURING
THE FISCAL YEAR. AS A RESULT, THIS TOTAL MEASURES THE CUMULATIVE NUMBER
OF COMPLAINTS HANDLED ANNUALLY. IT IS NOT AN UNDUPLICATED COUNT OF
COMPLAINTS (PENDING REQUESTS WILL HAVE BEEN COUNTED AT LEAST' ONCE
PREVIOUSLY)  SIMILARLY, THE TOTAL NUMBER OF COMPLAINTS MISSING AT LEAST
ONE ADAMS TIME FRAME IS BASED ON ANNUAL' COUNTS OF SUCH COMPLAINTS, 1IT
ALSO IS NOT AN UNDUPLICATED COUNT (COMPLAINTS MAY MISS TIME FRAMES IN
MORE THAN ONE FISCAL YEAR AND SO BE COUNTED MORE THAN ONCE) .

SOURCE: DATA PROVIDED BY THE U.S. DEPARTMENT OF EDUCATION, OFFICE FOR
CIVIL RIGHTS.
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TABLE 11-B .
PERCENTAGE OF TOTAL COMPLAINTS MISSING AT LEAST
ONE ADAMS TIME FRAME OR WITHDRAWN
FY 1984-FY 1987

PERCENTAGE OF PERCENT OF

COMPLAINTS MISS- COMPLAINTS

REGION ING A TIME FRAME WITHDRAWN
i 16.9% 13.0%
2 9.8% 10.9%
3 20.1% 7.5%
4 12.5% 11.8%
5 6.5% 13.2%
6 9.3% 19.8%
7 12.3% 8.6%
8 2.0% 12.2%
9 8.3% 11.3%
10 9.4% 13.1%

TOTAL 11.0% 12.1%

NOTE: TOTAL COMPLAINTS IS THE SUM OF THE NUMBER PENDING AT THE START
OF EACH FISCAL YEAR AND THE NUMBER RECEIVED DURING THE FISCAL YEAR. AS
A RESULT, THIS TOTAL MEASURES THE CUMULATIVE NUMBER OF CGMPLAINTS
HANDLED ANNUALLY. IT IS NOT AN UNDUPLICATED COUNT OF COMPLAINTS
(PENDING REQUESTS WILL HAVE BEEN COUNTED AT LEAST ONCE PREVIOUSLY).
SIMILARLY, THE TOTAL NUMBER OF COMPLAINTS MISSING AT LEAST ONE ADAMS
TIME FRAME IS BASED ON ANNUAL COUNTS OF SUCH COMPLAINTS. IT ALSO IS
NOT AN UNDUPLICATED COUNT (COMPLAINTS MAY MISS TIME FRAMES IN MORE THAN
ONE FISCAL YEAR AND SO BE COURTED MORE THAN ONCE).

SOURCE: DATA PROVIDED BY THE U.S. DEPARTMENT OF EDUCATION, OFFICE FOR
CIVIL RIGHTS.
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FIGURE 11-A
PERCENTAGE OF COMPLAINTS MISSING AT
LEAST ONE ACAMS TIME FRAME--FY84-FY87
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FIGURE 11-B
PERCENTAGE OF COMPLAINTS MISSING AT
LEAST ONE ADAMS TIME FRAME--FY84-FY87
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FIGURE 11-C
PERCENTAGE OF COMPLAINTS WITHDRAWN
' BY COMPLAINANT--FY84-FY87

PERCENTAGE OF COMPLAINTS




FIGURE 11-D
PERCENTAGE OF COMPLAINTS WITHDRAWN
BY COMPLAINANT--FY84-FY87
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FIGURE 11-E
COMPLAINTS MISSING AT LEAST ONE TIME
FRAME AND COMPLAINTS WITHDRAWN--FY84-87
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FIGURE 11-F
COMPLAINTS BY REGION--FY84-FY87
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APPENDIX B

OCR ORGANIZATION

SOURCE: OCR, 1988
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A rimext provided by ERic

OFFICE FOR CIVIL, RIGHTS
Typical Regiomal Office Grganization
HEADQUARTERS
DEPUTY ASSISTANT
SECRETARY . FOR
. POLICY
REGION REGICNAL
CIVIL RIGHTS Chief
DIRECTOR — civil Rights
Attorney
Deputy Divector
| ]
Elemertary & Progran Review
Secordary Educ. Bucation & Management
Division Division Support
| ‘.
I' 1 PSED H
ERANCH BRANCH
II—-I II__-I

O

THITED STATES DEPARTMENT OF EDUCATION:

This organization is presented as a "typical® regional structure.
variations occcur due to differences in workload. For instance, only the
Secaﬂa.rymucatim
Divisions, vtdlethesmnostmgiasdo have separate Elementary &
Education Divisions, being organized with a

largest regions have miltiple Elementary and

Secardary and Postsecordary
single Coopliance Division, instead.

|




APPENDIX C

GLOSSARY OF TERMS

SOURCE: OCR, 1988




AOP

ASCR

BNA
CCH

CFR

EEOC

EHLR

E0S

ESAA

MALDEF

NAACP

NOW
PEER

POC

WEAL

Adass case.

L. GLOSSARY OF ACRONYMS

Annual Operating Plan - Planning document in which OCR sets out the
work to be accomplished in a given fiscal year.

Assistant Secretary for Civil Rights

Bureau of Matfonal Affairs; Commerce Clearing House = Both pudlish a
biweekly pudlication on Equal Employment law which provides current,
authoritative coverage on court decisfons, administrative interpreta-
tions, new and revised regulations, gnd other news.

Code of Federal Regulations - A compilation of the rules issued by
Federal agencies to implement the laws they administer. The-Code is
divided into 50 Titles and each Title is further divided into Parts
and Sectfons. For example, regulations {ssued by ED implementing
Title VI, Title 1X, and Title VII and VIII of the Public Health .
Service Act are found in 34 CFR.

U.S. Department of Education

Equal Employment Opportunity Commission ~ The Federal agency which
adainisters Title VII of the 1964 Civil Rights Act cealing with
employment discrimination. There are sany instances of the EEOC
having overlapping jurisdiction with ASCR in employment discrimin-
ation cases.

Education of the Handicapped Law Reporter-A Resource for policy
guidance and court orders.

Equal Opportunity .Speci alist
Emergency School Afd Act - Authorized financial assistance to
eliminate minority group segregation and discrimination.

{Ncw a part of 'CHAPTER 1I, block grants)

Mexican American Legal Defense and Education Fund - A party to the

National Association for the Advancement of Colored People. Principal
organization representing the plaintiffs in the Adams case.

National Organization for Nomen

Project on Equal Educational Rights « An organization funded by NOW's
Legal Defense Education Fund to monitor ED's enforcement of Title IX.

Principal Operating Component - The program agencies in the Departmant
of Education.

Women's Equity Action League - One of the parties to the Adams case. .
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M. GENERAL USAGE TERMS

ADAMS OROER--Orfginally Adams v. Richardson, now Adams v. Bennett -- A
Court Order requiring OCR to eliminate its backlog of compiaints
against educational institutions within cpecified time frames. The

o Order is the result of a suit against HEW first filed in 1970 by NAACP

- for failure to fmplement Title VI of the Civil Rights Act of 1964,

< ADMINISTRATIVE CLOSURE--The process of closing a case without a full favesti-
gatfon. This usually occurs when the complainant withdraws the complaint,
the complainant. cannot be located or does not respond to OCR inquiries,
or when 3 Settlement has been reached as a result of pre-LOF negatfations.
Regional OCR Directors may exercise this authority.

REMEOIAL ACTION--In administering a program with respect to which the recipient
has discriminated a2gainst persons on the grouné of race, color, national
.origin, sex, handicap or age, the recipient must take remedial actfon
to.overcome the effects of prior discrimination.

: ALLEGATION--An assertion, usually fn & complaint, that someone did something
5 {1legal. Its validity must be proved or supported with evidence.

AUTHORIZED REPRESENTATIVE--One who has been given permission by the victim of
an alleged discriminatfon act to file a complaint on his/her behalf.

BASE FILE--The .OCR file containing the original complaint, originals' of all
subsequent incoming correspondence, and official file copies of all
outgoing correspondenze.

CLASS ACTION or CLASS CdliPLAlNT--A complaint in which the complainant alleges
discrimination against a group cf persons, all of whom share a common
grievance and 2 comon character.stic.

COMPLATNANT CONFER.ENCE--The final pre-on-site conference between OCR and the
corplainant.

CONCLUSION--A judgment or decision reached after deliberation. For our
purposes this {s the end result of the process of analyzing all
information odtained in an investigation to determine the validity
of an allegation.

DAMAGES--Relief for past injuries, most recognized as monetary payments.

i
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GENERAL USAGE TERMS

DATA--Informatfon organized for analysis or as a basis for a decision.
Term 1s used interchangeably with "information.® “Muantifiable*
dat: are those types of data which form the basis for statistical
analysis.

DEMOGRAPHIC ‘STATISTICS--Population figures. They are used to shos
disparities in the population of the covered group and the majority
group in-areas relevant to an OCR investigation. DNemographic statistics
sy be used to support a case, but cannot prove a case by themselves.

DISCRININATION--Denial of rights, services, benefits or opportunities to
'3 person or group of persons resulting from actions or policies which
say’ be intentional or inadvertent on _the basis of race, color, national
origin, age, sex and/or handicap.

ENFORCEMENT--Procedure leading to and the conduct of an administrative- hearing.
A-hearing is called for when-time 1imits for negotiation are reached, and
an impasse is reached between OCR and recipient. Hearings are a submission
of the disputed facts for resolution by higher authority. Both parties
have the right to appeal to the Federal courts.

EVINENCE--The data on which 2 judgment or comclusion may be based, or by which
proof or probability may be established. For cur purposes evidence shows
that particular facts have been established, and not merely that testimony
or documents were of fered to prove a point,

EXIT CONFE;.RENCE--Conferences conducted sepzrately with complainant and
recipient at the end of the cn-site investigation. .

FACT--Something known with certainty as distinguished from allegation, opinion,
hearsay.

FREENON OF INFORMATION ACT (FOIA)--An Act of the Congress that generally requires
each Federal agency to make all official records available upon written
requast to the public to the maximum extent consistent with the need to
protect the rights of individuals, .

GRANT--A monetary gift. For OCR's purposes, the act of funding a university
or school district by which the Federal Government establishes
Jurisdiction under Title VI, Title IX, Section 504, and the Age Discri-
aination Act Grants may be of any size and for either general or specific
purpose.

INFERENTIAL STATISTICS--See "Demographic Statistics.®
INJURY--Harm done to an individual or group.

INTAKE-~The initial steps taken following &INery of a complaint to OCR.
Includes such actions »s date stamping, establishing the filing date .
and entering the complaint into the system. -
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GENERAL USAGE TERMS

INTERROGATORIES--Formal questions, in writing, submitted to witnesses in
an investication, to be answered in writing by them.

INTERVIEH-der_these purposes, any oral conversation the fnvestigator has
with any person, efther personally or by telephone, pursuant to 2
complaint {nvestigation.

INVESTIGATIVE PLAN--A'written document prepared by the investigator to assure
that all possible avenues of investigition have been considered, that the
approaches to be ysed in the investigation are legally: correct, and that
the 1nvestigation will proceed logically and efficiently.

INVESTIGATIVE REPORT--A detailed narrative outlining complainant's allegations,
recipient's responses, data collected, OCR's assessment of that data and
OCR's conclusions concerning each allegation. It is an internal document.

ISSUS--A detafled statement which states the essential question raised by the
allegation of discriminatfon. Also the shorthand versfon of stating the
Questfon (e.g., recruitment, hiring, student financial aid, selection of
cheerleaders).

JURISDICTION--Authority to investigate and resolve complaints against an
institution subject to a law or statute which has been assigned to
OCR for enforcement: i{.e., Title VI, Title IX, etc.

LETTER OF FINDINGS--Letters to both the complainant and the recipient setting
out the facts and conclusion developed through the investigation. They
state whether or not the recipient is in complfance with the applicable
law as decided from the results of the investigation.

NEPOTISM-~The practice of hiring one's own relatives.

OPENING-’-CONFEREN& (WITH RECIPIENT)--The initial conference between OCR
representatives and officials of the college, university, elementary
-or secondary school deing fnvestigated.

ORIENTATION MEETINSG--A moeting held with representatives of the respondent
who are responsible for providing data to OCR. Usually held when an
investigation will require the submission of large amounts of data.
It 1s conducted to facilitate the gathering of the data.

PRE-LOF NEGOTIATIONS--The process of informal negotiations in which OCR and
a respondent attempt to resolve a violation. The process will usually
involve a meeting or series of meetings after an investigation has
determined a violatfion.
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GENERAL USAGE TERMS

PRIVACY ACT--The Privacy Act of 1974 generally prohibits the relzase of
records that are personally {dentifiable ({.e., complaint files)
without consent of the person to-whom records pertain. It also
gives an individual the right to know what data s being collected
or mafntained about him/her and to examine such data and request
revision, Because OCR 1s a law enforcement agency, it was granted
a partial exemption to the Privacy Act that 1iméts complainants
access to their f{les,

RERUTTAL--The act of refuting allegations or evidence, especially by
offering opposing evidence or arguments, a5 in a legal case. The
recipient’s answer to the allegatfons of the complainant is referred
to'as rebuttal. The complainant®s written challenge of the LOF 4n
the regions 1s also referred to as rebuttal,

REFERRAL--The act of transferring complaints to ancther Federal or other
onvernmental agency for investigation. Many referrals are made to
the Civil Rights Nivision Of the Nepartment of Justice which has
Jurisdiction over institutions under Federal court orders in which
the United States s a party. Others are to the EEOL, but on occasfion
they may be made to some other Federal agency when jurisdiction {s
either lacking on QCR's part or there is overlapping jurisdiction.

REMENY--A means by which a right s enforced or the violation of 3 right
is prevented or compensated for. A given remedy usually addresses
past injuries and/or potentfal future injury.

REPRISAL--lietaHation by a recipient against a complafnant who filed or
is suspected of fi1ing a complaint, or who otherwise acted to secure
rights protected by Title VI, IX or Section 504.

SENIORITY-«Precedence of positfon, especially priority status over others
of the same rank by reason of a greater lenqth of service.

STATISTICS--The mathemat ‘-s of the collection, organization, and interpretation
of numerical data. n Comparative Statistics numbers representing actual
data are simply compared, e.g., 20% the school age papulation of Rumpus
County s, by census, black. In Inferenttal Statistics, samples of
populations are taken and characteristics about the whole population
are {nferred, The probabilfties of correctness of those {nferences can
also be calculated,
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GENERAL USAGE TERMS

TIMELINESS--The necess ‘ty of filing a compliant under any of the laws enforced
‘by OCR within 180 days of the allecad discriminatory act, unless this
time period is extended for good cause.

VALIDATION--The term s used by OCR to describe the procadure that tests myst
undergo to demonstrate their value as predictors of success. These may
be vocational aptitude tests, admissions tests to unfversities and to
graduate study, and tests given %o job applicants.

H!TngAHAL--Th; act by 2 complainant of retracting a complaint flled with
CR

WORK FILE-=The file containing copies of a1l correspondence in the Base
File (which contains all permanent documents that are not to be
reroved, such as the original complaint, offictal file copies, etc.)
The work file also contains copies of all materials gathered in the
investigation. It is tabbed to facilftate the use of all material
gathered in the fnvestigation.
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MISSId& AND FUNCTION STATEMENT

OFFICE FOR CIVIL RIGHTS

U.S. DEPARTMENT OF EDUCATION
WASHINGTON, D.C.
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NISSION AND FUMCTION STATDMENT
OFFICE FOR CIVIL RIGHTS

M]SSION AND RESPONSIBILITIES

The Assistant Secretary for Civil Rights serves as the principal asdviser to
the Secretary on civil rights metters. In order to ensure that #1! persons
are offered equa) cpportunities to be admitted and to participate in Depart-
sentally sdrinistered programs, the Off{ce directs, coordinates, and recorsends
policy for activities thst are designed to:

®  Administer the provisions of legislation and Departwents) policy prohibit-
1ng discrimination on the basis of race, color, nations)l origin, sex,
hsndicap, or age.

® Coordinate information-gathering and collect and dndlyze data.

®  Develop and reconmend the adeption of regulations and policies of geners)
applicahility regarding clvil rights.

®  Conduct {nvestigations gnd negotiations to secure voluntary compliance
and conduct Mministrative enforcement proceedings to secure compliance
with Tegislative and reguletory civil rights resLirtvents.

® Conduct research and surveys on civil rights {ssues ant on the particips-
tion of minorities, women, the aped, and hanocapped persors §n Faderally
assisted education programs,

®  Assist other Departmenta) of fices in developing and implementing plans to
weet civil rights obfectives.

ORRANIZATION

The Office for Civil Rights 15 wnder the supervision of the Assistant Secretary
for Civil Rights, who reports @irectly to the Under Secretary and the Secretary
of Education. The Assistant Secretary for Civi) Rights prov des overal)
direction, coordination, and eadership to the following major wlerents:

Office of the Deputy Assistant Secretary for Operations; and
Offfce of the Deputy Assistant Secretary for Policy.

ORDER OF SUCCESSION

Ho order of successfon has been established.
FUNCTIONS AND RESPONSIBILITIES

A, IWEDIATE OFFICE OF THE ASSISTANT SECRETARY (EC)

The Imredfate Offfce of the Assistant Secretary provides overal) policy
and management directfon and supervisfon to three Services, two Staffs,
and ten Regiona) Offfces through two Deputy Assistant Secretarfes.

G2
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: Serves 83 the princtpal civil rights sdviser to the Secretary of Education,
. Frovides 1tatson with the Office of Legislation and Pudlic Affairs for
civil rights fssues. Coordinates civil rfghts contacts with ether Federal

X spencies,
8., OFFICE OF THE DEPUTY ASSISTANT SECRETARY FOR OPERATSONS (ECC) -
The Deputy Assistant Secretary for Operations reports directly to the

Assistant Secretary. TYne Deputy Assistant Secretiry {s ~esponsible for x°
the coordination and direction of the following mijor ¢ lements,

Analysis and Data Collect {on Service; and
Operations Support Service.

-

in sddition, two staff components, the Adeiristrative Scrvices Staff and

. the Menagesent lsprovesent Inftfatives Staff, veport to the Deputy Assistant ~
. Secretary. The Office of the Deputy Assistant Seciciery oversees the
H seiatenance of the OCR law Tidrary, .

Adninfstrative Services taff (tCC-1)

The Administrative Services Staff plans, develops, faplements and coordin- «
stes OCR's financia) senagement program and meintains {nterndl correspon-
dence centrols. »

The Staff {3 divided fnto two units:

Sudpet and Fiscal Planning Unit; end
Correspondence Control Unit,

The Corresporderce Control Unit Chief reports to s member of the Deputy
Assistant Secretary for Operations' (DASO) staff. The Budpet snd Fiscal
Planning Unft Chief reports directly to the DASO.

Budget and Fiscal Planning Unft (ECC.11)
In performing 1ts responsibilities, the Unit:

®  In cocrdinatfon with Departmental budoet staff snd other OCR
conponents, formulates and implanents OCR's f4s3cal program,
salary and expenses, ond ADP budgets including preparation of
budget requests tn formats speciffed by E0's Office of Planning,
Rudget and Evaluation and the Office of Manapement; and the
0ffice of Managenent 8nd Budpet,

®  Prepares briefing meterfals, testisoic and Justifications for
presentation at Congressional hearings on budget requetts and
responds to Congressicna) Inquiries on dudget related fssues,

Ny

*  Designs and executes OCR'S snnual finincial operating plan and
budget control system, HMonftors duipet executing plans and
ensures control and reprogramming, when appropriate, of allocated
funds.

: ERIC
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In performing 4ts rcsponsibﬂitigs. the Unft:

Management Improvement Inftiatives Staff (ECC-M}

Analyzes DCR budget needs and Fecommends sppropriste program and
wenagerent {mprovements which could be achieved throu
{n expenditure levels or patterns.

In coordination with other OCR components, develops overall

134

organizational jong-range planning tnitfatives.

Reviews and analyzes 271 plans required of OCR (contract plans,

ADP plant. etc.) to emsure consistency with OCR goals, {nitiatives,

and budpetary objectives.

In coordination with other OCR compnnents, develops and recommends
annual contracting strateQy to assure proper and systemtic

sllocation of contracting funds,

Prepares proposals and recommendations regarding methods/actions
for {mproving out-year sccospiishment of organfzational, opera-
tionsl, and budgetary objectivas and goals.

Monitors and meintains records on expenditures.

Correspondence Control Unit (ECC-13)

Establishes, {aplements, and sonftors procedures for ensuring
that OCR furnishes complete and timely responses to fnformation
requests fram the Secretary, Under Secretary, Oepartment of
Education components, Congress, governmental agencies, and the

public,

In conjunctfon with the Assistant Secretary, assigns responsibilfty
for the preparation of documents and assigns their comj-letion

dates,

Detemmines {nternal clesrance procedures for documents and
correspondence, ensuring clearance and necessary coordination
with other Department of Education ¢omponents, and ensuring
tireliness and edequacy of response.

The tanagerent Improvement Inftiat{ves Staff {s resporsible for reviewing
and analyzing the effectiveness and efficiency of OCR'S managerant practice.,
systems, procedures, and projects related to msnagement and productivity
fmprovement and conducts studies related to operationsl problems, work
processes and procedures, cost effectiveness, internal control, and

productivity.

In performing fts responsibilitfes, the Staff:
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Identifies sajor problems and fssues affecting existing or proposed
menagerent” {eprovement policies snd practices and provides briefing
materials and fssue papers, as appropriate, to reflect OCR's goals

and priqritigs.

Serves as the OCR-focal point for reviewing current and proposed
Tegislation and regulations related to senagement faprovesent prograns/
operations and makes recommendations regarding the impict on the
econamy "and ef ficiency n the adeinistration of these programs and
ogeuntions or'the prevention.and detection of weste, fraud, and

abuse.

Proposes macro’ and sicro strategies for OCR management {mprovements.
Identifies mnagerent goals toward which OCR should be moving.

Suggests application of modern technologies which can move OCR toward

fmproved mgnagement practices.

Serves as troubleshooter on significant management prodlems. WMedjates
disputes on sens{tive ssnagerent fssves at the sid-mnagement level.
Consults on sanagement §ssues for purposes of faproving efficiency
and productivity of operatfons. Reports to the Deputy Assistant
Secretary for Operations on the status and implications of major
sanagement problems, -

Proposes approaches, designs, techniques, and points of emphasis for
reports.on.Departmental sanagerent matters being prepared for (MB,
OPH, and GAO, As directed, is involved {n the feplecentation of
these reports.

Serves as OCR's representative on panels and committees concerned
with planning, coordinating, and monftoring fnitfatives of special
fnterest to the Deputy Assistant Secretary for Operations. Ensures
cooperative efforts, coordinates resources, and provides guidance and
direction ¢5 conmittee sembers., Serves as OCR'S pepresentative on
Departrental committees concerned with management improverent,
productivity fmprovement, and Reform *88.

Through diagnostic reviews, determines the nature and scope of basic
management prodlems and detemmines the partfculzes project and Services
needed to devel op solutfons to these problems. Jdentifies appropriate
staff for orofect and service tems.

In the area of sanagement systems development: plans and conducts
short- and long-tem studies to evaluate management ef fectfveness and
efficiency and recommend improvements; provides technical assistance
¢n {mplementing recarmendations and conducts follow-up reviews to
deternine the effectiveness of revised procedures; and conducts
analytical studies of management problems to 4dentify and reconrend
areas for productivity improvements through new managesent technology
and practicfes.

Provides technical assistance in the {mplementation.of management
fmprovements §n program areas fdentified through such seans as internsl
control reviews, GAD reports, and management studfies,
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®  Identifies useful snagement practices and communicates these practices s
to OCR Senfor Staff through the Deputy Assistant Secre.ary for Operations. :

® Provides advice to OCR Senfor Staff, through the Deputy Assistant
Secretary for Operations, on organizatfons, functions, Fesponsibilities,
and relationships. -

® Plans and conducts independent studfes of .OCR organfzational components, )
and recommends changes in structure to increase effectiveness.and 4
efficiency and to seet the Assistant Secretary’s goals.

¢ Designs and implements the process for meating OCR’s {nternal control
responsibilities in conjunction with the Department’s Managerment
Improvement Service. :

®  Prepares reports on OCR'S fnternal control systex status (vulnerability .
assessment conducted-by Senfor Staff), fncluding the Annual Report to wz
:he c:ngress required by the Federal Managers Financial Integrity

ct of 1982,

-Analys is iAd Data Collection Service (ECCA)

-y
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The Analysis and Data Collection Service s responsible for developing
and monitoring OCR {nformation systems and conducting comprehensive
andlyses of OCR compliance activities and technical assistance efforts;
the Service designs and fmplements informstion systems for the collection
of managerent informstion; develops and implesents a gsystem for ensuring
that manigement information date are collected on a timely and accurate :
basis;. designs and, analyzes civil rights surveys; develops and implesents N
8 syster for the dissemination of civil rights survey data to the Regfonal
Offices and-other OCR components; provides statistical support services
and statistica) policy guidsnce to Rejional Offices and other OCR compo-
ments; conducts special sanagement and research studies and makes progranm-
satic and senagenent cecommendations to the Assistant Secretary.

Y

The Service is under the direction of a Director who reports to the Deputy
Assistant Secretary for Operatfons. The Dfrector provides overall support B
and direction to two divisfons: :

Surveys and Data Collection Divisfon; and
Analysis Division.

Surveys and Data Collection Divisfon (ECCAY)

The Surveys and Data Collection Divisfon designs and faplements
ranagement information systems that collect comprehensive cats on a1l
progran operations; develops and faplesents 3 system to engure that
data is collected on 2 timely and accurate basis; retrieves data in
the form nzeded for comprehensive reports and analyses and forwerds
the dita to the Andlysis Divisfon; disseninates sanagemert fnformation
data to Regfonal Offfces and Other OCR components; provides automsted
data processing services to OCR; designs and conducts surveys of
educatfon institutions; develops and fmplements a system so that
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Regional Offices and other UCR componeats can directly access survey
dats; disseminates survey data to recipients and other Federal agencies,

The Diviston 15 divided Into two Branches:

Inforsstion Systems Branch; and
Surveys Rranth,

Surveys Branch (ECCA1l)

In performing 1ts responsibilities, the 8ranch:

Des igns, conducts, and analyzos the results of surveys of
education Institutions to identify discrimination.

Provides data for-targeting reviews, policy development,
planning, enforcement monftoring and itigatfon.

Assists the Analysis Divisfon 1n the development of a targeting
system for compliance reviews and technical assistance.

Prepares and maintaing dats f{les of elementary and secondsry
school districts, vocationsl educatfon schools, fnstitutions .
of higher education, and specta) purpose facilities for the
handicapped for reports and statisticsl analysis.

Develops systess to ensure timely diata dissemination to
Regional Offices and Headquarters components.

Develops and disseminates dats to recipients and other Federal
agencies.

Develops statement of sork and 811 documents n the procurement
package 1n accordance with ED procuresent regulations and n
coordi nation with the Grants and Contracts Service.

Assists the contract specialist in activities leading to he
aard of contracts.

¥onitors ard directs contractor performance, reviews
deliverables, completes technical review of a1l contrac
expendfiures, and determine$ whether proposed costs are
reasonable and should be paid.

Informatfon Systems 8ranch (ECAAN2)

In performing 1ts responsibilities, the Branch:

Designs and fmplements complex systems for the collection of
zonsgerent {nformstion data.

Monitors dats collectfon for all management {nforeatfon
systers to ensure that dats are available on a tirely basis.
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Serves as Mafson with appropriate Departaental staff for the
provision of automsted data services to OCR. .

Develops and tmplements a system for sonftoring the sccurscy
of data entered into OCR menagement inforsstion Kystems,

Oevelops reporting formats, in consultation with ether OCR
components, for the retrieval of dits needed for comprebensive
and special reports and anslyses.

e iy ts

Y- Develops complex reports in response to Adams v. Bell reporting
requirements. - - ?

Responds ' to ad hoc requests for sanagement Information data.

Provides routine tracking of 211 cases submitted to Headquarters
for the Enforcesent Activities Report, .

Analysis Diviston (ECCA?)

The Analysis Divisfon 15 responsible for the conduct of sanagement
and program related macro analyses and the provision of a full range
of statfstical and methodological services, compliance related ang
general, and analyses to the Assistant Secretary and OCR,

The Division i3 divided 1ato two Branches: :

Quantitative Analysis Branch; and
Statistical Services Branch,

Ouantitative Analysis Branch (ECCA21) v

In performing fts responsibfifties, the Branch:
¢ Conducts comprehensive management analyses using compliance
activity, technical assistance, quality assurance, work
seasurement, productivity, staff allocation, and Adars time
fraves compliance data.

Conducts specfal snalyses of OCR compliance and technical
essistance activitfes,

Evaluates ongoing complfance activities and new agency

initiatives for effectfvensss relating to stated goals of :
such sctivitfes. ’

Prepares a quarterly management report covering mgjor managenent :
ang program fssves from a quantitative perspective, .

Statfistical Services Branch {ECCA22) .

In performing fts responsibilitfes, the Branch:

e
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® Condutts research and evaluation studfes to assess the fmpact
of OCR programs as recipients and beneficiarfes.

¢ Provides statistics) and methodologfcal dfrection and support
to Regional Offices and other OCR components.

®  Develops statistics) and methodological polfcy guidance for
compliance activities in coordination with the Policy and
Enforcement Service.

®  Determines whether use of data and statistizs fs sufficfent
for compliance deterrinations,

Analyzes survey data to detemine long range effects of civil
rights policfes.

® Develops targsting systens, using survey and other data, for
compliance reviews and technical assistance. :

Operations Suyport s:m::ﬁccs)

The Operations Support Service oversees OCR's program eperstion activities.
The Service 1s responsible for OCR's planning efforts, techaical assistance, .
and training programs, and provides all personnel 11aison and menagement
support ‘to other OCR components. The Service develops, coordinates,
{mplements, and monftors OCR program planning efforts; coordinates M8
systems; assists the Regiona) Oyfices fn the development of & technical
assistance program on tarceted issues.for selected recipfents; maintafns

& communicatfons network between Regional Offices and Headquarters;
develops and’ feplements training programs for civil rights compliance and
technical_assistance activities; and develops and monitors fntradepartmental
technical assistancd. In sdditicn, the Service provides & mmber of
program support services and 11aison~ith the Department {ncluding:
organizational dev2lopment;- development of directives; delegations of
authority; procuresent and contract processing; travel; personnel afson
and support; coordination of ser{t ply and general performance anpraisal
system; and paperwork senagerent. The Service supports all OCR components
at Headquarters and in the Regions.

The Service fs under the direction of a Director who reports to the Deputy
Assistant Secretary for Operatfons. The office provides overal) directfon
and coordination to two Divistons:

Operations Support Diviston; and
Trafning Division.

Operations Support Divisfon (ECCS1)

The Divisfon develops, coordinates, implements and wonftors OCR's
planning efforts, including the Annusl Operating Plan (AOP); coordin-
ates MED systems; assists Regfons 1n the developing and coordinsting
8 program to bufld State agenctes’ capacity to support civ{l rights
compliance; develops and sonitors a program of intradepartmental

founn.
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technica) assistance; serves as Regional liaison on program planning
matters; and serves as 1{afson with the Office of Management on 2
full range ‘of management services to OCR components.

The Division s divided into three Branches:
Program Management Branch;
Technical Assistance Branch; and
Management Services Branch.

Program hansgement Branch (ECSS13)

In performing fts responsibilities, the Branch:

®  Develops, coordinates, feplesents, and sonftors program planning
efforts, reports, and documents, fncluding the Anmual Operating
Plan (ADP) and the Annua) Report to Congress.

EIEErrr T

Assists Regional Offices fn planning and Schaduling compliance
reviews consistent with the objectfves of the ADP, court-ordered
requirenents, and other planning efforts.

v

EPSEy

Serves ts Regional 1lfaison on pro{rn planning wetters.

Coordi nates progra-phnning'a:tivities with OCR's Adeinistrative
Services Staff and Andlysis Division,

Assists Regional Of fices fn obtaining the necessary frvestigative
resources to conduct effective and timely complaint fnvestigations
and complfance reviews and to provide technical assistance.
Coordinates the development, revision and tracking of MBD systems;
and senages the process of fntegrating MB0s into merit piy
activitfes.

Technfce) Assistance Branch (ECSS12)

Ia perforzing ts responsfhilitfes, the Branch:

®  Dsvelops, coordinates, and wonitors » program of intradepert-
rsental technical assistance.

Assists the Regional Offices in developing and coordinating
» program to build State agencies Capacity to support civil
rights compliance.

F3sists Regions) Offfces tn the provision of techafcal
assistonce to educatfons) institutfons, State and Tocal govern-
wents, and other groups.

#onitors fntradspartmental serorands of understanding covering
the civil rights responsibilities of other Departmental
components, and serves as DCR's 113is0n, as requested, with
other government agencies on technical assistance satters.

g o | - . -
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Mcnftors Regiona) review of State sethods of administration
to achfeve complfance with civil rights statutes.

Develops techntcal assistance prajects with educatfonal
wentership assocfations.

Provides information to the Analysts and Data Collect fon
Service tomrd the accomplishment of §ts technica) assistance
related activities.

Management Services Branch (ECCS)3)

In performing §ts responsibilities, the Branch:

In coordination with Departmenta) personne) staff, reviews

al) requests for personne) actfons for adherence with applic- -
sble policies and procedures. Functfons as 1iafson with OM's
Personne) Resource Management Serviceand Regfonal personne)
Yiefsons. Advises and assists ssnagers, supervisors, and
employees on personnel policies end procedures. Coordinates
positions classification and the staffing and selection
process.

Conducts Interna) analyses and develops, tmplements, and
coordinates procedures to assure adherence to 811 Departmenta)
standard operating procedures ¥n the areas of staff resources,
Yabor relations, organtzatica, travel, procurement, spice,
contracts, facilfties managoment, telecommunications, oquipment
Furchase 8nd usage, property controls, paperwork and records
sanigemest, and other administrative areas.

fanages statfing allocation and controls ?osition ceflings.
Develops and recommends §nternal personnel policies, programs,
and procedures to seet currert and long-range OCR needs.

Inftiates and lmpients organizations) changes and delega-
tions of authorfty ¢n cooraination with the Office of Manage-
vent. Reviews puthorities delegated by the Department and
by statute to OCR offictals and recommends and prepares
redelegations wher2 appropriate.

Adr inisters OCR's Genera) Performence Appraisal System.

Prepares OCR comments on proposed adminfstrative regulations,
procedures, and directives. Assesses the fmpact they will
have on OCR Headquarters and Regional Offices, Provides
advice and counsel to OCR msnagement and employees on Depart-
mental adminigtrative policies and procedures.

-Coordinates employee developrent training activities crith the

Horace Mann Learning Center,
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Processes timecards, psychecks, and sward nominations and
functions as 1{aison with appropriate Departrental staff

of fices on the applications of rules, regulations, and policies
governing within-grade fncreases, awsrds, overtime, and other
anployee benefits, :

Reviews, for the Assistant Secretary and Deputy Assistant
Secretaries, employee grievances, analyzes findings and
reconmendations of grievance examiners, and recormends whether
to grant the relief requested. Develops proposals to accept,
modi fy, or reject the examiner's recommendations and prepares
necessary documents to fmplement €{nal grievance decisions.
Provides OCR staff with technical advice and assistance on
grievance system,

Acts as principal Yaison with the Department's Labor Relations
Staff and advises Assistant Secretary on labor-menagement
fssues. In conjunction with Lador Relations and the Union,
ctoordinates negotiations on all staff-related metters.

In cootdination with Departmental staff, develops proposals
to implement the Secretary's sandate to reduce fraud, waste,
and aduse of Government Pesources §n the areas of procursment,
contracts, personnel, travel, facilit{es msnagement and
telecommunications.

Inftiates, reviews, and approves all OCR procurerent requests.
Functions as 11aison with Department's Office of Management in
interpreting and applying Federal procurement process. Advises
OCR menagerent and employees on polfcies and procedures for
procurament,

Coordinates OCR contracts and acts as 19atson with Department's
Office of Management, In coordination with the Grants and
Contracts Service Staff, establishes and monitors the annual
schedule of contract activities ¥n OCR,

Monftors processing of rhuests for contract payments by OCR
project officers under the Department's prompt payment
procedures.

Inftfates, reviews, and approves a1l OCR procurement requests.
Functions as 113ison with the Office of Management in intere
preting and applying Federal procurement process. Advises
OCR management and employees on policies and procedures for
procurament. Monitors processing of procurement reques_s.

Estadlishes property fnventory and accounting systems
compatible with Oepartment policy for OCR functions, equipment,
«and supplies,

Coordinates internal soves and telecommunications planning

and implementation. Acts as 1faison with Oepartment and GSA
on building mancyement, facilities, and safety prodblems.
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®  Mnages spice, phones, furniture, equipment, suppl- s, and records.
Assesses organizational mneeds, develops standards for interna)
allocation, and recommends redistribution or purchase of additional
space/equipment, shen mecessary. .

®  Reviews trave) orders, evalustes special services requested,
validity of travel, and conpliance with travel regulations.
Reviews requests for reimbursesent of trave) and similar costs to
assure compifance with regulatfons. Advises OCR employees on
travel regulations.

®  Supervises OCR Headquarters centrs) mei), supply, and reproduction
facility; sorts and distritutes meil throughout Headquarters,
Maintains Central telecopier and photocopying services. Arringes
for printing and puwlications services.

Training Development Diviston (ECCS2)

£

£ra?

The Training Development Division develops and provides courses and
guidence materials for the provisfonof training to OCR professional
staff engaged In civil rights compliance activities; develops and
provides courses and saterfals for the provision of technical assist-
ance training to educatfona)- fmstitutions, State and loca) governments,
and other groups; assesses OCR program training and technical assist-
ance needs; and monftors effectiveness of training rovided. As
needad, brings In monfnvestigative staff to assist in the training:

The Division {5 divided nto two Branches:

Program Trafning Development Branch; and
Technical Assistance Training Developrent Branch.

Program Tradning Development Rranch (ECCS21)

In perferming fts vesponsibilities, the Branch:

®  With the assistance of the Policy and Enforcement Service,
develops training courses and guidance meterfals for OCR
prof:'ssionn staff engaged n civi) rights compliance
activities.

®  Delivers training to Regioni) and Headquarters staff on the
conduct of complaint investigations and complfance reviews,
encompassing al1) requisite substantive knowledge and skills.

* Contfnuously assesses meeds and updates trafining saterials
and courses to ensure consistency with OCR policy and regule-
tions and to reflest changing needs; and sonitors effectiveness
of the training pi svided.
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Technical Assistance Trasaing Development Branch (ECCS22)

In perforsing 1ts responsibilfties, the Branch:

®  With the assistance of the Policy and Enforcement Service,
develops guidsnce materials and courses for the provision of
technical assistance tratning to educational tmstitutions,
State and loca) governments, and other groups.

®  Provides materials and courses to Regional Offices for the
provisfon of technical assistance training to educational
fnstitutions, State and Yocal govermments, and other groups;
conducts training for OCR Regiona) staff §n the use of tech-
nical assistance training msterials; and, as appropriate,
assists the Regional staff §n the delivery of technical
assistance training to beneficiaries and recipients of the
Departeent of Education funds,

¢ Continususly agsesses needs and updates training meterials and
ccurses to ensyre consistency with OCR policy and regulations
and to reflect changing needs; and sonitors effectiveness of
training provided,

®  Develops and monftors techrical assistance cont. ucts,

® Coordinstes with the Technica) Ags’itance Branch on the
development of materfals relating xo §ntradenartmental
technical assistance,

C. OFFICE OF THE DEPUTY ASSISTANT SECRETAFY FOR POLICY (ECE)

The Deputy Assistant Secretary for Policy reports directly to the Assistant
Secretary. The Deputy Assistant Secretary {s responsible for the
coordination and direction of the following major elevents:

Policy and Enforcement Service; and
Regiona) Offices.

Policy and Enforcement Service (ECEE)

The Policy and Enforcement Service provides legal and policy support to
the Assistant Secretary and to the Dffice for Civil Rights, The Service
directs policy development and policy-related research; develops lega)
standards and guidelines for QCR's complfance and enforcement activities:
provides 1ega) and policy guidance and services to the Regiona) Offices
and other components of OCR; provides lega) assistance on the policy
implications of legislétive xroposns. regulations, procedures, and
guidelines submitted to the Assistant Secretary for review gnd/or approval;
recomrmends cases for enforcement; directs the 1itigation of cases ¢n
administratfve hearings; designs and implements a system to disseminate
weterfals to the Reglonal Offices and other OCR components sumwarizing .
and explaining OCR policy and regulations and related 1ega) concepts and '
case Yaw, Processes appeals of reglonsl determinations of compliance or .
noncomplfance,

IC - 147




B

o
£5,
B

Page 24

The

145

Service {s under the supervision of & Director who reports to the

Deputy Assistant Secretary for Policy. The office provides overal)
direction and coordination to two divistons: .

Q
ERIC
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-Policy Development Diviston,
Enforcenent Divisfon: and

Policy Development Divisfon (ECEEY)

The Policy Development Diviston develops regulations, guidelines,
lege) standards, and policfes pertaining to civi) rights compliance,
the conduct of complaint {nvestigatfons and compifance revievs, and
the provision of technical assistance; fdentifies areas §n which the
development of lega) standards and policies are needed: conducts
research to support legs) standards and,policy development; revievs
other goverment regulations and proposed Tegislation that say affect
OCR's regulatfons and enforcement_activities; approves training and
lega) and policy standerds; prepares and dfsseninates materfals to
the Regiona) Offices and other OCR components susmrizing and explatn-
1n9 OCR policy and regulations and pelated Tega) concepts and case
Tow; systematically reviews existing regulations and policy for
relevancy, continued validity and burden on ceciptents of Feders)
financial assistance; develops mesorands of understanding with other D
Qovc;;nen:. components regarding technice) assistance and policy
coordination, -

The Division i3 divided into two Branches:

Elementary and Secondsry Education Branch (ECEE1L); and
Postsecondaty Education Branch (ECCEEI2).

Both Sranches perform the same functions for their respective
program aress. Specific fuctions include:

® Develops regulations, guidelines, legsl standards and policies
pertaining to civi) rights compliance, the conduct cf camplaint
{nvestigitions and compliance reviews and the provisfon of
technica) assistance.

®  Identiffes areas in which the development of Yegs) standards snd
policies 15 needed. 2

® Conducts research to support legs) standards and policy
developrent,

®  Approves technica) assistance sateria)s for conformance with
established Yega) and policy standards,

®  Reviews the Department’s and cther sgencies’ repulations and
proposed legislation that may affect OCR's regulaffons and
enforcerent activities and to ensure conformance ith civi)
rights requirements.
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¢ DeveYops memorands of wunderstanding with other govermments)
sgencies covering {ntradepartmesta) technicel sssistance and
policy coordination,

Prepares and disseminates policy guidance materfsls to the
Regional Offices and other OCR components swmrizing and
expladning OCR policy and regulatfons and related legel
concepts and case Yow. , e
Codifies OCR findings and policy decisfons fn o format that
con be easfly referenced by regionsl fnvestigetors and
sttorneys.

®  Mtntatns 1tbrary of OCR letters of findings and policy
decisions.

Assists the Operatfons Support Service ¢n the developrent of

tratning saterfals ang reviews those meterials for conformence
with established legal and policy standards.

Enforcement Division (ECEE?)

The Enforcement Divisdon {5 responstble for the coordinatfon of sl *
sdrinfstrative 1{tigation within the Departsent of Education seeking
to enforce the civil rights 1aws and regulations over which OCR has
respons tbi14ty and represents OCR in Yegal consultation with the
Office of the Reners) Counsel ond the Departaent of Justice, 1n matters
relating to Judicial 11tigatfon tn Federal and state courts; the
Diviston provides lege) guidence on matters concerning gpecific

tnvest {pations and cases referred for enforcement: reviews cases
subnitted to headquarters prior to Tndings of moncampliance and
enforcement cases for legal sufficiency snd adherence to estsblished
policies and procedures.

The Divisfon 18 divided tnto two Sranches:

Etementary and Secondary Education Branch (ECEE21); and
Postsecondiry Educetion Branch (ECEE22).

Both branches perfom the same functions for their respective

progran areas. Specific functions dnclude:

®  Reviews coses prior to findings of noncompliance and enforce-

went cases for legel sufficiency and conformance with este-

blished polictes ond procedures., .

*  Prepares and reviews motions, briefs, pleadings, and other
1ega1 documents on case-related matters.

®  Serves 235 11aison to the Offfce of the General Counsel and the
Department of Justice on case-related matters,
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®  Provides support for administrative proceedings nd Feders)
court Yitigation, :

®  assists regtona) lega) staff in interprating lega) standards
and regulations and 1n applying 2stadlished policy to ensure
congistency of appifcation, .

®  Processes appeals of regiona) determinations of conpliance or
noncompliance.

Regiond) Offfces (ECDI-ECOX)
The Office for Civil Rights has ten Regional Of fices, each under-the

supervision of » Regfonal Director. Each Regfonal Offfce hes the same
general organizational structure and performs the seme functions.

The Office of the Regiona) Directo” {s responsidle for ¢irecting the
operations of the Regiona) Cifice to smet {mrn objectives,
1ncluding senagesent of fts staff and financisl resowrces, The Office
implenents the civil rights statutes and regulations.for which compliance
reviews; provides lega) support to Regional staff; negotfates and resolves
sensitive civil rights 1ssues with high ugn of fictals; recommends cases
for anforcement; provides assistance to help recipients correct aoncom-
pliance; enpages 1n Early Complaint Resolutions; and {mpiements 8 technica)
assistance program at the State and 1ocal levels to promote wnderstanding
of civil rights YTegal responsidiifties.

The Office also prepares and {mplements the Regicnal budget and the
Regiona) portion of the Anmus) Uperating Plan and provides irput on civil
rights {ssves and supporting services to other Regional cosponents.

The Office daplyments an effect ive communications trogram with key Federsl,
State, local, and privete civil rights officials, organizations, and the
general public; and recruits, selects and trains enployees. The Office
participstes {n Headquartars policy, procedure, and program developsent.

The le?lonﬂ Director reports directly to the Deputy Assistant Secretary
for Policy. Owerall direction and coordination may be provided to two
divisions and two staffs:

Elementary and Secondary Education Diviston;
Postsecondary Education Division;

Progran Review and Mansgement Support Staff; and
Civi) Rights Attorneys Staff.

Overal) direction and coordinatior mdy aiso be provided to one ¢ivisfon
and two staffs:

Compl{ance Divisfon;
Progron Reviaw and Kansgement Support Staff; and

s
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.ivil Rights Attorneys Staff. B

Elementary and Secondary Education Division (ECDIE-ECDIX)

In performing its responsibiiities, the Elementary and Secondary
Education Division: ;.

oo o

®  Conducts complaint fnvestigations and compliance reviews of
preschool, elementary and secondary institutions, and vocational
technical schools,

LN
f, ®  Detemines compliance status-of recipients and negotiates volunteary
to compliance or recomends cases for enforcement action, Prcvides
A assistance to recipients as part of the camplaint fnvestigation E
and compliance reviaw process.
®  Monftors implementation or remedial action plans.

®  Represents the Regional Office in promoting understanding of OCR
responsibilrties and campliance programs,

TR AL

*  Responds to requests for technical assistance on civil rights
requirerents to beneficia’ ies and recipients of Department of B
Education funds. This §s done through on-site visits, public

o speaking enyagements, training workshops, conferences and seetings,

‘ responding to requests for materials and pwlfcations, and respond-

d ing to inquiries.

®  participates annually in the fdentification =nd-setting of -technical o :
preee ————assistance priorities to be addressed by OCk fu the next fiscal

year.

¢ o« gpren

®  With other Regional Office components, advises and assists reci- N
pients to resolve fssues fdentified durimg complaint investigations
and campliance reviews.

Elementary and Secondary Education Branches®

: The number of Elementary and Secondary Education branches (also
applicable to Postsecondary branches) under a division fn each
Region {s determined by @ combination of factors such as, but not

: limited to, the staff allocation, tie atensity of the workload,

; and the feasibility/manageadility of handling fnvestigations, :
reviews, and geographic distribution. In performing its responsi- :
bilities, each branth under the Division:

* Conducts complaint fnvestigations and compliance feviews Of
preschool, elenentary and secondary fnstitutions, and wce-
tional technical schools.

*/ Administrative codes for the Regional organizations below the Division
Yevel and for the Compliance Division are not listed due to the divergence
of organization fn various Regions, Presented here are generfc functionst
staterents for an OCR Regfonal Office.
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Recommends find!. s regarding the compliance status of
recipients.

Negot fates for voluntary compliance.
Reconmends cases for enforcesent actfon when appropriate.

k“wvers technical sssistance n coordination with the Technical
Assistance Staff.

®  Provides assistance tc recipients.
® Monitors implesentation of remedial action plans.
Each division has a Staff or 2 Coordinator responsidle for the delivery
and coordination of technical assistance. Varfation will occur from
Region to Regfon, depending on the workload and the requireents of the
Adars v, Bell decision. .In Reglons where there §s wore than one division,
¢ technical assistance function may reside {n one or sore divisions.

Postsecondary Education Division (ECDIP-ECDXP)

The Postsecondary Education Division conducts the same general funce
tions as the Elesentary and Secondary Division except that functions
sre related to fnstitutions of postsecondary_education snd-vocational™
resabilitation.agencies-and-providers.

Postsecondary Education Branches

The Postsecondary Education Branches conduct the sare genersl
funztions as the Elsentary and Secondary Education Branches
except that functions are related to institutions of postsecondary
education and vocational rehadbilitation agencies and providers.

Corpliance Diviston

.The Compliance Division comdines the functions of the Postsecondary
tducation Division and the Elerentary and Secondary Education Division.
The Division has a Coordinator responsible for the delivery and
coordination of technical assistance.

Compliance Branches

The Complfance Branches conduct the same general functions as the
Elementary and Secondary Education 3ranches and the Postsecondary
Education Branches. The nuaber of branches depend on staffing and
workload.

Program Review and Management Supsort Staff

Under the supervision of 8 Director, the Program Review and Managarent
Support Staff:

ERIC
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® Anralyzes, prepares, and provides the Regional Dfrector with
fnformetion and advice concerning the meeting of OCR progran and
operations objectives, the mmber of cowplfance activitfes
completed, and atherence to OCR compliance decisfons and polfcies,

Coordinates the development and tmplerentation of the Anmual
Operating Plan of the Regional Director.

Conducts Regional deta collect{ons and analyzes and sonitors the
completion of complfanze actions within established time frames.

Provides essenta) management and administrative services related
to the analysis of dbudget planning, personnel, reproduttion,
spice-and supply acquisition ans utflfzation, maintenance,
ccrrespondence control, safety, and travel.

®  Assesses and assists n meeting tratining meeds.

® Performs complaint intake, fncluding deterzinction of Jurisdiction

and campleteness. Detemmination of Jurisdiction.and-completeness™

sy favolve field activitiess—Partfcipates in the nomination

. ————process for canplfance reviews. At the discretfon of the Regiona)

Birector, fnftfates the Early Complaint Resolution process and
performs investigative and complfance review field activities,

®  Provides Regional fnput to the OCR senagesent inforsetion systee.

® Provides 1aison with Headquarters quality assurance functions
fncluding follow-up and monitoring.

®  Assists the Regiona) Director fn the implementatfon of Collective
fargaining Agreement and Labor Relatfons.

Civil Rights Attorneys Staff

Under the ¢irection of the Regfona) Director, the Chief Regiona)

Attorney and swordinate legal staff serve as legs) counsel on legal
“8rd policy {ssues of high visibiifty and delicacy and provide lega)

guidance, advice, and support to the Regional Office. The Civi)
Rights Attorneys Staff provides final legal case review and reviews
for legal sufficiency cases and other mitters resolved ragionally or
cubmitted by the Region to Headquarters. The Civi) Rights Attorneys
Staff participates in the andlysfs of factua) fnformstion and evaluates
the weight and sufficiency of evidence to formulate the Departsent’s
posftion. The Civi) Rights Attorneys 5taff researches extremely
camplex questfons of statutory and regulatory interpretation, develops
legal theories and 1ines of argurentatfon to support Departmenta)
findings, designs and {mplements strategies for negotfatfons, provides
final Yegal review of settlerent offers, and prepsres case resolution
agreements. The Staff formulates ergurents for 1itigatfon, prepares
fina] adeinistrative enforcement recomrencations to the Regional
Director, and represents the Department in administrative proceedings
and Federa) courts in coordinatfon with the Policy and Enforcerent
Service.
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In performing {ts responsibilfities, the Civil Rights Attorneys Staff:

®  Renders Tege] determinations of OCR’s Surfsdiction over complainte,
provides legal guidance in the development of favestigativ> plans,
and offers suggestions regarding the fnvestigative 8pprisch to

guide the collection of evidence.

Participates in the developrent

of investigative reports, letters of findings, and negotiated
settignents and provides legs) approval of the detemminations of
compliance status of recipients based on anslyses of the evidence,
legs) research, and spplication of statutes, regulations, and

policies.

® Conducts research and 8ndlysis and preparss Tegal cpinfons and

recorzendations to the Regional Director on_novel-legai-poifcy———""
fssues which-mey-have-nationsT impact and applicability.

PR

®  Serves 8s lega) counsel in administrative and Judicial proceedings
and performs al? nosmal litigatory tasks and functions in conjunt-
tion vith the Polfcy and Enforcement Service.

K3
PSS

®  Resesrches and andlyzes State and local agency statutes, regulations,
and rules where conflfcls exist with 1ows and regulstions enforced
by OCR and recommends to lTocal and State of ficials amendatory
1sngusge, nav provisions or approaches for implesentation of
State and 10c3] statutes, regulations, and rules.

*  Provides Yegal rep;esentntion for OCR {n weetings with the highest
officials and their legs) representatives of State snd local

governvents and sajor educational institutions.

there sppropriate,

assures the lead 1n conducting negotiations with recipierts to
obtein voluntary ccapliance with cfvil rights statutes and

regulatfons.

® 1In coordination with the Operations Support Service, prepsres and
presents training to {nvestigators, supervisors, and sttorneys on
complex statutory and regulstory Standerds, case 1ow, and policy

decisions.

* As requested by the Regional Director, provides advice and
assistance to Regfons] components on all legsl matters, Including
the spplication of the Privacy Act and the Freedon of Information
Act and novel and difficulty {ssues of civil rights technical

assistance.

¥. PRIMARY DELEGATIONS OF AUTHORITY

The Secretary has delegated the following authorities to the Assistant
Secretary for Civil Rights, subject to certain reservations:

A. Active Authorities

*  Title VI of the Civil Rights Act of 1954, 42 U.S.0. §20004 et seq.

O
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b
' ®  Titlc IX of the Eduzation Amendrents of 1972, as smended,
: 20 U.5.C. 81681 et seq.
®  Section S04 of the Rehabilitatfon Act of 1973, 29 U.S.C. §794.
s ®  The Age Discrimination Act, &2 U.S.C. §1601 et seq. )
& ®  Sectfon 605 of the Education of the Kandicapped Act, 20 U.S.C. §1405
8. Repealed Authorit :
. The folloving-suthority has-been legislatively Fepealed but the Principal R
I 0ffice retains program authority in relation Yo any close-out or audit '
3 activity.
: ®  Section 606 (c) of the Elamentary 3nd Secondary Education Act, as
srended, 20 U.S5.C. §319] et seq.
: ] .
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APPENDIX E
LETTERS OF FINDINGS
SUBMITTED TO HEADQUARTERS, 1987-1988

SOURCE: OCR, 1988
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In response to your request, we have provided all vata available to OCR. e
have included a printout of the data in the Headquarters Accountability Tracking
System (HATS) from FY 1981 to the present. We have also included charts of

the data collected manually by staff for fiscal year 1987 and to date in 1988.
You will note that the data in the two systews do not agree. We believe the
data onthe charts to be reliable and caution against reliance on the data
provided in the HATS printouts.

CHART I provides the nuwber of draft LOFs submitted to headquarters on EAR,
by region and by basis, for the time that the manual records have been kent.

CHART II shows the disposition of the draft LOFs submitted on EAR. Please
note that OCR obtained voluntary settlement in the vast majority of LOFs sent
to headquarters for approval. Thece settlements corrected all outstanding
violations and therefore no further enforcement action was necessary. Of the
ten LOFs returned to the regions, headquarters approved further enforcenent
action in seven cases. To ensure that the Letters of Findings were fully
supported by ‘the evidence and accurately reflected curreat policy, these
Tetters were reviewed for a period generally exceeding 180 days. As you
requested, for those cases which were returned to the regional office, we
have provided a 1ist which includes the date that the draft LOF was returned.

You also requested a 1ist of the draft LOFs currently before the Secretary of
Education (I,¢,5). OCR notifies the Secretary in an EAR report of the LOFs
which it intends to reiease. As of June 15, 1988, there are no unreleased
LOFs on EAR reports to the Secretary.

1 = §
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CHART I

The number of draft violation LOFs which were submitted to headquarters
on EAR by fiscal year, region, and basis.

{ FY?987
- TOTAL SECTION 504 TITLE IX TITLE Vi
s REGIOND CASES CASES CASES CASES
: I 0 0 0 0
I 0 0 0 0
111 25 24 2 2
v 4 2 2 0
¥ 1 1 0 0
. vl 9 0 0 0
.. Vil 33 36 4 1
: Viii 2 2 0 0
- IX 2 2 0 0
;i X 1 1 0 0
5 TOTAL 73 68 8 3
FY1988
. TOTAL SECTION 504 TITLE IX TITLE VI
’ REGION CASES CASES CASES CASES
; I 0 0 0 0
. Il 0 0 0 0
~ Il 11 10 1 0
. v 2 1 0 1
. v 2 2 0 0
: vi 1 c 0 1
viI 21 19 2 0
VIII 2 2 0 0
IX 0 0 0 0
X 0 0 0 0
, TOTAL 39 34 3 2

: The number of cases by jurisdiction may exceed the total number of cases
| for a fiscal year because some cases contain allegations in more than
’ one jurisdcition.

FY 1983 is through June 15, 1988.
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CHART 11

Disposition of draft LOF§ shhmitted on EAR by region and disposition,.
for the sawe period of time covered in CHART I.

PREER -wm[ RS

: VIOLATION
’ REGION APPROYED DISAPPROVED OPEN CURRECTED
. 1 0 (] 0 0
11 (] 0 ) (]
¥ i 4 1 4 27
: v 1 (] 3 2
o v 0 0 1 2
Vi ] 0 1 .0
V! Vil 0 1 0 58
: viiI (] 0 2 2
$ S 4 2 0 0 1
N X (] 1 b \
P TOTAL 7 3 11 92

The 11 "open” cases are currently under review by headquarters.

(There are a total of 113 cases accounted for on CHAKT II, but only
¥ 112 cases accounted for on CHART I, because one case approved on
CHART II was received during FY 1935.)
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APPENDIX F
. TRAINING PROGRAMS OFFERED BY OCR
2 SOURCE: OCR, 1988 —
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Training programs offered by the OCR national office since 1981
(excluding courses offered at the Denver Training Center

1568

Number of
Course Name, {Duration), and Dates Offered To: Participants
° Basic:Complaint Investigation OCR regions 500 (est.)
(1 week) Jan 78 - Mar 82
- ‘Basic-Complaint..Investigation Region IIl 15
(1 week) June 86
°® Equal Employment Opportunity OCR HQ and 142
(12 sessions) April - July 84 regions
° Intriductory and Advanced OCR HQ and 88
Microcessputer Training regions
(with BMLC®) Apr 84 - Feb 85
° Legal Reasoning OCR HQ and 374
(21 5-day ‘sessions) May 84 - regions
Aug 85
° Electronic Mail OCR HQ and 36
(six 2-day sessions) regions
June - July 84
° Negotiation Training OCR regions 323
(16 5-day sessions)
Jan 85 - Nov 87
° Freedom of Information Act OCR HQ and 31
(3 days) Feb 85 regions
° Title IX Employment Issues OCR HQ 75
(1 day) Spring 85
° Title IX Employment Issues OCR regions 90
(three 3 day sessions)
Spring 85
° Lau Training Workshop OCR regions 48

Tthree 3 day sessions)
Apr - May 85

* HMLC ~ Department of Education’s Horace Mann Learning Center

i
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Number of
Course Name, (Duration), and Dates Offered To: Participants
° Magnet Schools OCR regions
(90 min, conf. call) June 85
° Sexual Harassment OCR HQ and 15
(3 days) July 85 regions
° Voc Ed Methods of Administration OCR regions 31
(1 week) August 85
° Administrative Litigation OCR HQ and re- 38
(2 half-day sessions) Sept 85 gion attys.
and Dec 87
° Preparation of Forms for Travel OCR HQ support 27
and Training staff
(2 half-day sessions) Dec 85
and Jan 86
° Correspondence Procedures OCR HQ support 21
(2 half-day sessions) December 85 staff
° Civil Rights Seminar OCR HQ, Policy 20
May 86 Dev. Div,
° Legal Research OCR HQ, PES, non- 13
(5 half-day sessions) June 86 attys.
° Technical Assistance Techniques Regions I, 1I, 122
(one week) Aug 87 - Jan 88 Iv, v, VII,
VIII, IX, and X
° Writing Memoranda and Reports OCR HQ 15
(3 half-days) May 88
° wordPerfect PC Applications OCR HO 48

(one week) Apr - May 88

s -
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The Denver Training Institute

The Denver Training Institute was established in
December 1977 primarily to train an unusually large
nurber of new staff hired in response to court order.
It continued to operate after the establishment of the
Department of Education in May 1980. OCR closed the
facility on March 1, 1982, after determining that the

.facility was no longer the most effective means of

meeting training needs. This was based largely on
completion of investigative training courses by the
large number of investigators hired after 1978. The
cost of travel and staff time away from the field
offices thus no longer Justified maintaining this
facility.

The courses offered at the Denver Training Institute
included the following:

Basic Complaint Investigation
Special Purpose Schools
Student Discipline
Interviewing Techniques
Within School Discrimination
Special Education

Report and Letter Writing
Data Sources and Analysis
Vocational Education
Employment

Title VI Overview

Title IX Cverview

Section 504 Overview

Age Discrimination Act Overview
Emergency School Aid Act

Concerning the number of persons trained, our records
indicate:

- during calendar year 1980 ~ 30 training

N sessions were presented for 906 training

incidences

- during FY 1981 - 20 training sessions were
presented to 627 OCR participants

- during FY 1982 - 10 training sessions were
presented to 219 OCR participants

OCR has no information on file reflecting the cost of
training in the Denver Training Institute.

-
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APPENDIX G
OCR REGIONAL STAFFING DATA

SOURCE: OCR, 1988
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:
7 Please state for each fiscal year between 1979 and 1387 the
¥ number of field enforcement FTEs authorized per region.
A
[ The work measurement system does not provide FTE data. It does
i provide, since FY 1984, the number of nonsupervisory EOS's and
H attorneys with positions of reco:d in each region's program
. divisions during the second week of each month. Staff detailed
¥ to other positions are included.
B FISCAL REGION e .. - B
. YEAR I Iz ITT Iv Vv Vi Vil vIii 1¥ 0 X
]
: FY 1984
~ Average 20 3 47 62 55 51 28 i3 42 117
T Sept. 1984 19 45 47 60 56 50 29 15 43 17
: FY 1985
. Average 22 44 44 60 61 47 28 i3 50 18
} Sept. 1985 21 43 45 62 60 47 25 14 47 16
FY 1986
; Average 20 41 < 2 55 43 23 15 45 15
- Sept. 1986 19 39 42 55 54 42 23 15 %4 15
FY 1982
Average 17 32 41 52 51 4 23 14 43 15

Sept. 1987 18 28 40 51 49 39 23 15 40 16

.
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Please indicate the current ratio of professional staff to clerical, in the

163

regional offices and in the National office.

Ratio of Professional to Clerical

Full-Time Permanent (FTP) Staf

Un Board as of 4-23-88

Ratio of
Professional
Component On-Board FTP Staff to Clerical
Prof.  Cler.

Headquarters
141 39 3.6 to

Regions
1 34 7 4.9 to
i1 39 12 3.3 to
111 38 12 4.8 to
v 78 17 4.6 to
v 72 14 5.1 to
Vi 59 13 4.5 to
Vil 36 10 3.6 to
VIl 24 6 4.0 to
X 53 6 8.8 to
X _26 1 3.7 to
Total Regions 479 104 4.6 to

Prof. = Professional
Cler. = Clerical
ERIC 166
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APPENDIX H
OCR REGIONAL OFFICE COMPUTERS

SOURCE: OCR, 1988
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Item Vi.

REGIONAL OFFICE PERSONAL COMPUTERS

1981-1987, 1988

The list below provides the numbers of personal computers placed
in OCR's regional offices during Fiscal Years {FY; 1981-1987 and
those placed there during FY 1988 (through May). (Note: 2C is
used to refer to the IBM PC; XT pc for the IBM PC-XTI. and AT for
the IBM PC-AT.)

Region 1981-1987 1988
T 1 XT 1 AT compatible
8 Compags
11 1 XT 4 AT compatables
II: i XT 4 AT compatibles
PCs
v i XT 4 AT compatibles
v 1 XT 18 AT compatiblest*

Xv 1 XT 4 A? compatibles*
Vi 1 XT 4 AT compatibles
\'2%¢ 1 XT 4 AT -ompatibles
VIII 1 XT 3 AT compatibles
IX 1 XT 4 AT compatibles
X 1 XT 3 AT compatibles

*Region V (including XV) is the regional site conducting an
office actomation pilot project using personal computers with
WordPerfect software.
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NAACP LEGAL DEFENSE AND EDUCATIONAL FUND, INC.

egal efense und  99HudsonStreet, Now York,N.Y 10013 » (212)219-1900
806 Fifteenth Streel, N W, Suite 940 .
B W.shiagton, D C 20005  (202) 638-3278 :
I April 4, 1988

ZEEY I

Mrs. leGree Daniels
. Assistant Secretary for Civil
Rights
Departrent of Education N
‘ Switzer Building
in Room 5000 t
- Third & C Streets, S.W. :
* washington, D.C. 20202

RS
s,

: Deax Mrs. Daniels: ~ -
* At the meeting in your office on March 3, 1988, you asked
- for my recommendations on how the Office for Civil Rights could

nure effectively enforce the civil rights laws under your '
. jurisdiction. I := happy to compl: with your request.

Before turning to specific issues, permit me to pake two
H observations about the March 3rd meeting. Since you and I have
established a good working relationship, you have on several >
occasions asked me for my advicé. And because I know you are
genuinely interested in making a difference in civil rights, I ap
- confident that you will not take these remarks as criticisp of
B you personally.

You and your staff should not be spending time carrying out
the secretary’s school irmprovement agenda. The Secretary has
other people in the Department to implement his agenda. Your job
is to enforce the statutes through investigations, findings,
negotiations to achieve voluntary compliance and referral to
administrative law judges or to the Department of Justice when *
. recipients fail to come into compliance. Rather, you should be
' giving direction to your staff on policy and procedures for
enforcing the laws under the jurisdiction of the office for civil
Rights.

Wy

You must disabuse your staff of the notion that enforcement
of Title VI somehow improperly interferes with educational
decisions wmade by 1locai scrool officials pade in the best
interests of child~en. That sentiwent, which I heard expressad
in several different ways tha_ the purpose of Title VI is sirply
thy "mixing of bodies” and I :yond that has little or no impact,
is a complete perversion o1 the statute. OCR does not wmake
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national policy or decisions. OCR determines whether or not
educational pelicy or practice violates Title VX, Tit'e IX and
Section 504 as they have been interpreted by the federal courts
and by the Congrecs.

NS

Let me now turn to my specific recommendations. I shall
address first Title VI enforcement issues and_second predicates
to effective enforcement of all three statutes.

: Title VI Enforcement Issyes
1. The Supreme Court has held that procf of discriminatory
effect is sufficient to estadblish a violation of Title VI
regulations. Guardians Association v. Civi), Service Comnmis/iion
of city of New York, 463 U.S. 582 (1983). OCR should immediately
abandon the use of an intent standard in all 1itle VI
determinations. Twiggs County, Georgia, Docket #04-85-1010. See
Memorandum from Alicia Coro to Jessie High, May 12, 1987.

[NCFIR ST S

YA e

2. There are two in-school discrimination practices which
Title VI, properly enforced, can correct. Racially
. discriminatory classroom assigmment is a major barrier to
: providing a quality ed tion for disadvantaged children for they
- are the ones mest likely to be grouped in low ability tracks and

in educable mentally retarded (EMR) classes. Bona fida ability

grouping, even where it results in racial segregation, is not a
viclation of Title VI if the school district can demonstrate that
: its grouping practices have an educational justification. Three
: Regional offices, (Four, Five and Six) do a few ability grouping

compliance reviews. The number of such reviews should be
: increased, targeting the most rigid and egregious tracking
- practices as the first priority. OCR has been successful on one
« tracking case (Dillon #1), but there have been unconscionable
delays in two other tracking cases (Dillon #2 and Mecklenberg
County) because some OCR officials ar unwilling to enforce the
office’s own established Title VI policy.

Much more can be accomplished on EMR, but OCR is disinclined
to do so. The few reviews it does conduct are deficient. The
Ninth Circuit Court of Appeals has enjoined the use of non-
validated X.Q. tests employed to assign Black children to EMR
classes and ordered the State of California to eliminate the
disproportionate cnrollrent of black children in those classes.
. Larry P. v. Riles, 793 P.2d 969 (1984). The test enjoined by the
bistrict Court and the Court of Appeals in Jarry P. was the
. WISC-R (the Weschsler Intelligence Scale for Children-Revised)
which had not been validated for assigning black children to EMR
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classes. Navertheless, OCR continues to accept school districts’
use of the WISC-R for EMR assignments. See: Docket #05-86-5004,
Thornton Township H.S.D. #205, LOF oOctober 30, 1986: §05-86-
5072, Evanston Township H.S.D. #202, LO¥ October 6, 1986; #04-
86~5007 Columbus County, LOF June 4, 1987.

3. e Vocational Education Guidelines_ (45 CFR Ppart-so,
Appéndix , issued March 21, 1979) have been under used.
Complianc. reviews of vocational education do not address some of
the most significant barriers to high quality vocational
training, such as site selection and admissions criteria. OcCR
should be doing comprehensive reviews of vocational schools and
their feeder sciiools and state-operated schools in metropolitan
areas.

4. OCR concinues to abdicate its responsibility for pupil
assignment issues. Your pred instx d Regional offices
not to seiect for compliance reviews districts operating under a
desegregstion plan, a matter about which I wrote to you on
September 16, 1987. In Region IV alone, there are some 300
districts which are operating under voluntary school
desegregation plans and which are under the exclusive
Jurisdiction of OCR. oOutside the South, there are many small and
medium sized districts which have undergone demographic changes.
OCR should analyze the 102 survey forms overtime or contact state
agencies, such the Pennsylvania Human Relations commission, which
have school enrolluent data. This information could assist OCR
in identifying districts with pctential compliance problens which
could then be scheduled for review. “Zone jumping” is another
all too prevalent practice in Georgia, Alabama, and Mitsissippi,
yet OCR never does reviews unless it receives a complaint. When
white stuilents are residing in one district but attending a
school in a nearby district to -escape predominantly black
schools, the quality and financial base of those majority black
school districts suffers.

S. Discrimination in the allocation of educational
resources between minority and non-minority schools denies
minority students an equal educational opportunity in violation
Oof Title VI. OCR has never initiated a compliance review of this
issue. However, in responce to » complaint concerning intra-
district disparities in Hartford, cConnecticut, OCR actually found
a Title VI violation. Docket $01-82-1069, Letter of Finding,
Pebruary 27, 1984. OCR could be much more aggressive by
initiating reviews of discriminatory allocation of educational
resources.

e iy

Aruitoxt provided by Eic:

L




ver o= B o~ [ 5 G
e v e

p—

,,,,,, s e

B S e .

e - -
f:"

170

B Mrs. LeGree Daniels

v April 4, 1988

N Page 4

. 6. The Department of Education and Housing and Urban

Development could do joint Title VI reviews of the
; interrelationship between housing and school segregation. United

=
Second Circuit Court of Appeals, Deccmber 28, 1987.

7. OCR has never initiated compliance reviews of
examination requirements for kindergarten graduation, the high
school dip)oma or the baccalaurcate degree which result in a
disproporticvnate failure rate of black students in a system that
3 has not eliminated the vestiges of de jure racial segregation or
.- ‘in which thete is unequal provision of educational resources is a
violation of Title VI. Only once has OCR found a violation of
Titln VI on these grounds, in the case of the Georgia Regents
Test. Sece Letter of Finding, March 7, 1984. Several states have
inposed such “~competency tests” includaing South Carolina,
Mississippi (high school diploma), Georgia (promotion from
kindergarten to first grade), and Florida (College Level Acaderic
Skills Test). The imposition of such examination requirements as
these, where black students are victims of remcining vestiges of
de schools or victims of unequal educational resources,
deprive them of equal educational opportunities under Title VI.

S

8. Mandatory course requirements for high school
graduation that »ay have a racially adverse impact where black
and other minority students attend schools that do not offer
H required courses or offer them only infrequently, or where the
courses are taught by unaccredited teachers. This Title VI
issues has' received no attention within OCR. In fact, OCR has
not taken the initial step of instituting recordkeeping
requirements by state education departments.

B

9. You may have read recent news accounts concerning the
dispute over where the children of honeless families in
Weschester County, New York, can attend school. A high
proportion of these children from New York City are minority.
Schools that are predominantly white are refusing to ta¥a these
children on the grounds of residency, but many believe this is a
pretext for racial discrimination. I believe this is a Title VI
issue. OCR should have long ago developed a policy on this
. matter, announced it publicly, and then initiated several
: compliance reviews to determine whether local and state officials
were complying with Title VI. The basic deprivation, on the
grounds of cace and national origin, to attend public schools
cries out for OCR’s atiention. Your agency has been silent on
this issue.

~ 10. A substantial proportion of minorities in postsecondary

ERIC
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education are enrolled in two-year colleges. The minority
transfer rates to upper-division in four~year jinstitutions is
notoriously low. OCR should initjate reviews of conmunity
college systems to identify any barriers which deny minority
access to and completion of programs and courses in these
presumptively open-enrollment institutions. The establishment of
seperate campuses or satellite branches which have different
courve offerings is an example of a practice which creates

segregated and unequal education wathin counties and metropolitan
areas.

1l. OCR must also take compliance action against
historically white institutions which establish, or ‘expand
existing, campuses nearby historically black public colleges,
thereby threatening the latter’s viability.

I

12. compliance reviews in the area of higher education ’
should focus on recruitment, admissions, retention, financial aid
and disciplinary policies system-wide, rather than focus on
individual institutions where the segregative or disparate effect
of policies and practices may be less apparent.

Predicates to pffective title vI Enforcement

There are a number of OCR golicies which currently inhibit
effective enforcement of ‘he civil rvights laws. Listed here are
some reforms which would restore credibility to the agency and

enable it to make more effective use of its authority and
resources,

1. Abolish the violation-corrected Letter of Findings (LoF)
and return to the prior practice of issuing LOFs with tindings of

fact and conclusions of law prior to the negotiation of
R corrective action.

2. Develop clear, legally-supported compliance policies,
train OCR staff and develop clear investigatory guidelines for

. implementing the policies in handling complaints and compliance
reviews,

3. Provide periodic training in current legal developments
for all staff but most especially the lawyers in headquarters and
the regional offices. Experts in civil rights law both inside
and outside the federal government could be invited to provide

some of the training, ‘as the Equal Employment opportunity
Comnission has done on occasion.

4. Get good advice on remedy. OCR should seek the advice of
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educational and legal experts, not only in the development of
compliance policies, but also in the types of corrective action
plans that wculd remedy violations that OCR has found. For
example, in the area of ability grouping, your staff would be in
a better position to evaluate the proposals of schocl officials.

S. Consult with and obtain advice on a regular basis fron
state departments of cducation, state civil' rights agencies,
local school administrators, higher education officials, civil
rights organizations, and other constituent groups. Such
meetings would help OCR keep abreast of developuaents around the
country while building rapport =nd establishing good will with
those effected by OCR’s operations.

6. Data collection policies muzst be revamped so that the
agency has the kind of information relevant to .urrent civil
rights problems. Recipients must b2 notified of dat: maintenance
requirements that will facilitate OCR investigations, even though
the daka may not have to be reported to OCR. Tou many LOFs
simply -declare that an allegation could .=t be investigated due
to the absence of records. Developnent of Jata maintenance
requirements should be done in consult.-%ion with xepcesentatives
of recipients, such as the Commii%ee on Eviluation and
Information Systems of the Council £ Chizc tate School
Oofficers, in order to find the lcast )rurdensoae mecans of
providing OCR with the kinds of data it rejuircs.

7. Public information activities concerninc agency policy,
types of investigations, corrective acticn plan<, and other kinds
of information in OCR’s possession shoula e undertaken. The
Media Update that was issued on January 27, 1988 about the
results of the 1946 Elementary and Secondary Civil Rights Survey
was the tirst OCR press release that I can remember in more than .
10 years.

I will be pleased to develop more fully any of the
recommendat ions I have made in this letter.

Yours truly o~

MLl :

Phyllis McClure

: ¢



SN e
i FEANS » 2EOLT
4 AIDEL LTS R
N T Nk caurvtien

Prevsors Lo

COMDON M AMEALH

New Lorl Comwissanet

" ¢ Lovioren

At Provetesr

CALVIN W FRA2IR
Controre Commosomasr
o Levtovan

Darscent

ASERAE A DUNCAN
Oregon Superincasgent
' Bt Intnien

' _ DAVIDW MORNBICY
VEYHAZ Sy Supersnenden
N of Scheels

¥ TS $ANDLRS
) Nrvibs Supetiaseneen
3 PN Ianrrutren

T WAYNE TZACUE
- AlBama Superimendent
o Ievcien

FRANLLIN B MALTIR

Ohre Sypernatendem

oL AL Irnrins

CARDLM ¥ ARAIR

At #ne o pe, mangesl
oL i Instruenen

Lrocuint Dwecrer
WILAM 7 pEacE

Education
oot sod
hvestment

fn
AMERIGA

Nt

ERIC

'
o .o

ATTACHIENT A

<
A o
~ -
% - R
- ECEIVE,
- D
w ) JUL 8 m’
- L]
- x
(V] &
L[] [ ] ¢
Co UN c‘\o
MEMORARDUN
To: Thomas Bruras

0ffice of Intergovernmenta: and Interageancy
Affairs, U.S. Department of Education

FROM: Willianm P, Pilerce o ,eg-f,-'w/
Council of Chiefbpmyic School officers

Phyllis McClure
NAACP Legal Defense and Educational Fund, 1Inc.

RE: Office for Civil Rights Elementary and Secoadary
School Civil Rights Survey (10l and 102) 1984
and proposed Vocational Education School Survey

DATE: July 2, 1984

This menmoraudum sets forth the Joiat recommeadation of
the Council of Chief State School Nfficers (CcCSSO) and
the NAACP Legal Defense and Education Fund, Inc. (LDF)
regarding the 0ffice for Civil Rights' (OCR) plans for
conducting in 1984 both the Elementary and Secondary
School Civil Rights Survey (101 and 102) 20d the
Vocational Education School Survey (203). The
nuoorandun is comprised of three sections. The first
section 15 & brief explanation of the backgrouad of
these surveys so that the contempurary {ssues may be
seen in their historical perspective. The second
section deals with OCR's originally announzed plans for
both surveys and the objections of CCSSO and LDF. The
third and last section describes cCSSO's and LDF's
Joint recommendation to the Department for the 1984
survey and the rationale for those reconmendations,

The intent of this memorandum 1s to set the policy
frapevork for a Departmental decision on the conduct of
the tvo civil rights surveys in 1984. The policy
decision, hovever, 1is necessarlly influenced by time.

COUNCIL OF CHIEF STATE SCHOOL OFFICERS
379 Hall of the States 400 Nonth Capatol Strees N1 Washingion. DC 20005 + 203393 8163

-
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Although aotice of these surveys vas given by Februery
15, 1984 as required by the Papervork Reduction Act, no
final survey design huas besn approved by the Departzent
or by the 0Office of Hanagenent and Budget as of the
date of this nemoraadum. We are nov just tvo months
avay froz the earliest school opening in the United
State and five nmonths avay fropm the projected repor:ing
date of mid-November for school officials to conplete
the survey fornos.

I. Historical Background of the OCR 101 and 102 and

the OCR 203 Surveys

A. The Elenmentary and Secondary Schuol Civil Rights
Survey (OCR 101 and 102).

1968-1974. The OCR 101 and 102 svrvey vas
conducted annually and on a2 national basis from
the 1967-1968 school year. During these years,
Title VI of the Civil Rights Act of 1964 vas the
only statute enforced by OCR. In 1968, 1970,
and 1972 (the “even™ years gsurvey), OCR's data
collection covered approximately 8,000 school
systens 1nd 70,000 individual schools. The
sample - ethodology vas such that the larger a
school district's enrollment, the higher its
probability of inclusion. This sssured that
there vas a very high coverage of mizority
pupils in the United States. Although these
“even” year surveys did not literally cover
every school district in the nation, they vere
statisticelly constructed so as to permit
projections 5f the universe of school districes.

In the “0dd” years (1969, 1971, and 1973) a3
amaller sample of approximately 3,000 school
districts and 35,000 schools was dravn from the
universe (or census) of school districts
surveyed in the "even® years.

In 1974, anotber small survey of 3,000 school
districts vas conducted based on a randon sample

dravn from the existing universe of districts.
The random saople focused on districrs of “high
interest” vhile st the ze2me tice permitting
national statistical projection capabilizy.

17?9
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Tvo basic survey instruments vere des’gasd and
recained basically the sane from 1948 through
1974

1. the School Syaten Sumnmary Report (10');
. 2, the Individual School Canpua
faninad Report (102). -

H Oace 8 achool district vaa gelected for the :
- aurvey, every individual achool in that district .
vaas covered. The 1 orn provided data that

vas nol neceaaarily repeated or supported by
iadividual achool data. (n other vwords, the tvo
forns vere designed to conplement each other and
to provide limited verificatiou of data.

~

i 1976. The 1976 Survey employed a nuch different .
zethodology. OCR now had enforcesment <

reaponaibility fozx Title IX of the Education
Acendneats of 1972 aad Section 504 of the ,
. Rehabilitation Act of 1973. 1In order to obtaia
< base line data ou female and disabled students,
OCR had to conduct & census of every district 4in
the couatry. Tha result wcs that 101 vas sent
to all 16,000 a:'ool systems. 1In addition,
3,600 diatrdicts received the 102 forma. The
3,600 diatricss were aelected by a veightea
raadon sanple that concentrated still on “igh
intereat”™ districca, yet paintained the
capability of providing atate-by-state and
naticzal projectiona.

The 1976 survey vas undvubtably the nost naasive
eivil rights survey of America's schools ever
ctonducted, and 1t created an enorzous political
furor. Every achool systen vas agked to report
data on the 101 form, and school d&stricts and

" schools vere aaked for data by sex aad handicap
vhich the federal government had never asked for
before. 1In the wake of strong opposition from
educators and Congreaa, the 1976 survey vas
cancelled only to be approved after a change of
course by the Ford Administration due to strong
nrotests fron civil righta groups. 1976 is the
last year in vhich a census of every diatrice
vas taken in one aurvey.
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1978-1982. 1In this period, the 101 and 102
survey vas changed frozs an annual to 2 biennial
survey. The surveys conducted in 1978, 1980 and
1982 differed markedly from their predecessors
in content and sanpling nethodology. Fewer
districts were surveyed and fewer questions were
asked. This reduced burden reflected a
decreased need for baseline data becausc that
inforn-"tion was available from the 1976 survey.

The sanpling methodology for the three surveys
was different from the 1976 survey. The general
oethodology was designed to collect data from
three categories of districts over a
three-survey cycle so that OCR's data needs
would be satisfied and respondent burden would
be reduced. But the methodology also guaranteed
that over three surveys, OCR would still collect
data statistically sufficient to project a
universe. This scheme obviated the need to
conduct & "census” survey in on¢ year yet still
gave OCR the ability to drzv sanples of
district~ from a universe. Put another way, OCR
would a- .y every school district over 300
enrollnueus st least orce in three cycles. It
therefore had the data it needed for ccmpliance
purposes, it spread the respondent burden over
three surveys in 2 six-year cyecle, and it
retained statistical control over 8 uaniverse of
districts from which to draw samples.

The sanmpling methodology used in the
1978/1980/1982 surveys covered three basic
categories of districts.

Category 1 - This include¢ 1,700 districts of
“high interest”™ to OCR and to the Department of
Justice, and these school systems were surveyed
each year.

Category 2 = This repr¢rented approximately
1,700 echool districis in order to obtain
sctatistical projections (e.g., handicapped,

and minority students) while providing
state-level and national~level estimates of all
protected groups (i.e., protected by
Congressionally enacted civil rights statutes).

3w
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Category 3 - This category included the 11,550
of the 16,000 school districts whose enrollment
exceeded 300. By subtractiag Category 1 (1,700)
and Category 2 (1,700) districts, (a total of
3,400), from 11,550 and dividing by three
surveys, left an estimated 2,717 di{stricts in
Category 3 to be surveyed in each year 1978,
1980 and 1982.

The other advantage to the three-survey,
six~year cycle was that it established some
reliability and predictability for respondents.
Some school systems knew in advance that they
would have to respond to OCR's data requests
every two years. Other districts with
enrollments in excess of 300 knew they would be
surveyed at least once in six years.

The 1978, 1980 and 1982 OCR Surveys were
conducted without any incident. The-1978 survey
vas adninistered to 6,049 districts and 54,000
schools. The 1980 survey was administered to
5,000 districts and 51,000 schools. The 1982
survey was completed by 3,129 districts and
29,000 schools. A pattern had been

established. OCR has had no diff ‘ent datax
needs, and fan fact, has reduced a.. sinplified
data requests each year.

B. The Vocational Educational School Civil Rights
Survey (OCR 203)

Pursuant to the 1973 Order in Adams v.
Richardson, OCR was required to establiish a
compliance program for vocational instituti. as,
including 2 statistical survey of such schoolc.
A 1974 survey of approximately 1,400 area
vocational schools was conducted.

Plaintiffs sought a Motion for Further Relief in
Adans Which ultimately resulted in the Conseat
Order of December 1977. A 1979 survey of 10,600
vocational education schools, including area
vocational schools, comprehensive high schools
and junior or comounity colleges was required by
this Consent Order. It was rhe first OCR survey
of these schools as providers of vocational

L
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PR

education. ’omnunity colleges had reported data on

:. BEGIS and comprehensive high schools had reportsd on

.- the 102, but never haa these institutions reported
vocational-specific statistics to OCR.

L baiae

11. The 198« Elementary and Secondary School Civil :
Rights Survey and the Vocational Education School :
Civil Rights Survey.

OCR's original proposal for the 101 and 102 Survey in -
= 1984 abandoned the survey strategy of a rolliag sample
. of the universec of districts employed in 1978/1980/1982

and adopted a stratified random sample of districts.
Sub-sanpling of schools within large school systems was *
also proposed. The 101 survey instrument would be
wachanged, but there would be modifications of the
schocl-level form, the 102. The 1984 survey would

! include 3,500 school districts and approximately 21,000
schools.

Lm0

OCR fvrther propose to conduct the Vocational Education
Survey in the same year basel i’n 2 sample of -
approximately 5,000 schools drawn from three Jdifferent
types of institutions -- comprehensive high schools,
area vocational centers and junior colleges. K

The proposals would have the £~ lowving major
+ consequences:

1. There is no provision for the preservatioa of 2
sanpling frame in the future. Thus after a few
survey cycles, the current data (vhose oldest
elecents date from 1978) will be out of date.
OCR will therefore, have to condisct a census
survey sometime in the 1980's in oraer to update
the universe of protected class enrollment
counts. We believe OCR and.the Department of
Education will vegret the chcice of the random
sanple design it now proposes. A nationvide
survey of the universe in one year is infinitely -
more burdensome than spreading it over three .
survey cycles and, as wvas denonstrated in 1976,
will generate great political outcry about
federal papervork.
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2, Onission of the high interest districts will
reduce the compliance value of :zhe data for OCR
2od the Department of Justice.
Offices will no longer hezve dats for districts
they oonitor. The Department of Justice which
has the court—ordered monitoring
responsibilities for specific school districts
will sioilarly lack conmpliance information upon

vhic. it has come to relv.

OCR Regi=nal

3. Sul anopling of schools wizhin large distsicts
reduces the utility of Zhe survey data and
reduces the coverage of winority students at no
appreciable reduction of respondent burden.
sacpling of every third school in the large
districts would not assure even an adequate
sanple of elesmentary (or secondary) schoolr,
especfally 1f 1t were done alphabetically.
There would further be no total district counts
for districts included in the stratified random
sanple because that information 1s pnot collected
on the 101 district-level fornm.
large school systems typically generate data by
sent.slized computer prograns designed well ip
advance to produce information to meet their own

snd the sztate's requirecaents.

requests are s small part of the total .
are genarally standardized in all schools.
ask every third school to collect different
information sctually :auses more problems for
large district adhinistracors.

4. Changes in the questions asked on the 102, no
ostter hov few, come much too late this year.
Therefore, there i1s little likxlihood that
districts will be able to provide the data.
Districts that have been included in past
surveys and anticipate responding 1in° 1984 have
their data collection systeas peared to collect
the nunber of pwpils discipline,, not the nunber
of diacipline incidents, as OCR proposed.
sane holds true for the pupil assignnent
question “hich asks for classroom data for two
grades, zs opposed to the one grade formerly

ssked.
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5. The cozduct of bdoth surveys iz the sane year

A creastes an unreasonable increase ia burden for
the cocprehensive high schools that sre required

- to vozplete both the 102 a2nd the 203.

6. The sanpling strategy for the 203 is
fundazentslly flawed. Acong many other defects,
the sampling design ignores some major civil
rights coopliance issues in vocational

2 education. As originally conceived, the survey
; would yield very li-tle useful data for OCR.
i I11. The Recomnendation of the Council of Chief State

School Offiec~:is and the NAACP Legal Defense
Educational .fund.

Our joint propesal has been set out in 3 letter to
Secretary Bell, Margaret Webster of the Education
Department, and to Joseph Lackey of the Office of
Y¥anagenent aand Budget. (See Attachenents)

In esseace, our proposal calls for OCR to:
1. Use the 1932 101/102 su:vgyjinstrunenc
previously approved by CEIS and OMB for the 1984

survey;

2. Use in 1984 the survey sacpling design that was
successfully used in 1278, 1980 and 1982;

ETrram:

3. Postpone the Vocational Education Survey until
1985.

Ty

The ability of state and local school systeos to
cooperate with OCR's data collection depends on the
predictability and regularlty of the survey. The
six-year, three survey ¢ 1le just comcluded struck anf
cquitable balance between respondents' burden and the
Department's civil rights enforcement responsibilices.

ENEE S ——y

The 1982 survey forms and the previous sampling

7 strategy have alresdy been #pproved by the Division of
Education Information Management, the Office of

i Manageoent and Budget and the CC$S0 Coommittee oR

) Evaluatinn and Information Systems. Thus, clearance
could te expedit:d so that the time schedule for 1984

; . data collection and return of the forms could s:ill be
A ‘r,

13
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Hezorandum: Thozmas Buras
July 2, 1984
Page -8~

net. Because OCR's clearaace packages (SF-83) have .aot
been approved, the use of the existing forms and prior
methodology is the only feasible alternative at this
late date.

OCR's principal rationale for its proposed stratified
randoz sample is that OMB has required the Departzeat
to reduce “burden hours” for its surveys, including the
201 and 102. Yetr, wve have been repeztedly told by the
OMB clearance. officer and by officials 5f th- Division
of Educatio~ Tafcrmation Management that the Departzent
has already met its goal for “bu~den hour™ reduction
and that OCR is under no mandate to reduce “duzlen
hours™ for the 101/102 Survey. We fail to understand
why OCR continues to argue that it nust redesign the
sazple in order to comply with OMB's requiresent.

As ve have attempted to show, OCR's proposed surveys
for 1984 would greatly increase respondent burden not
only for this year but for the future.

We do not believe that either OCR or the Department has
given us a2 full and fair hearing on this important aad
potentially controversial igsue. A meeting with the
Ualer Secretary would servs that purpose.

Sy e

o

iy
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m NAACP LEGAL DEFENSE AND EOUCATIONAL FUND. INC.
egal efenselund 99 HudsonStreet, New York, N.Y. 10013 ¢ (212)218-1900

806 Fifteenth Street, N W, Suite 940

washington, D C. 20005 e (202) 838-°278

PES

Septenber 16, 1987 20 7 .
pise 5> enyde
Mre. LeGree Danisle . B
Asesietant Secretary for & S.). i
civil Righte N
D partnent of Education ¢)§ t\g

Switzer Building .
Room 5000 P

330 C Street, S.W.
washinotun, D.C. 20202

Desar Mre. Daniels:

A July 14, 1987 memorandum from Alicia Coro to Regional
civil Righte Directcrs regarding guidance for the selection ¢
sitee for compliance reviews statee on page eix that

coxpliance reviews on iesuse covered by an
OCR-approved corrective aection Pplan, e
dasegregation plan or e Federal court order
generally should not be selected.

I anm perplexed and troubled by the exenption of echool
desegrecation plans from the Office for Civil Righte' compliance
reviews. Especially in the 17 Southern and Border States, thers
are hundreds of districte operating under dessgregation plans
approved by OCR. The July l4th mezorandum would appear to be o
total abdication o2 OCR's responsihility to monitor continuing
conpliance with a desegregation plan in non-court order
districts. A dessgregation plan is not, and never hae been
considered, a corrective action plan.

A copy of the July 14, 1986 menorandum is enclosed for Your
convenience. I would appreciate clarification of thie matter.

Sincersly,
W U }-'-cew
Phyllis Mcclure
PMivyt
L3
Enclosure

Contrbutions are deductidle for U S. anevme tax purposes

The NALCP Lega! Daterst § Egucanonal nd e (LOF) 1 Aot pan o2 e AALH

davonal ; ) g
LDF w3 Souncee By P SAACY BRI Sha°11 45 COmAWLTATE 10 008 (GMD LOF P11 RaS 1 Cver 25 yeasa separse Board hogram 18 e ang uasget.
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y o m NAACP LEGAL DEFENSE AND EQUCATIONAL FUND, INC.
Legal efense Iund 99 Hudson Street. New York. N /. 10013 ¢ (212) 218-1900 . .

H 806 Fiftesnth Streat, N.W. Suite 940 ;
Washington, D C. 20005 ¢ (202) 638-3278

v N 7ym

N September 10, 1987 "

Py

The Honorable Augustus Hawkins
Chairman

Coznittee on Education and Labor
2181 Rayburn House Office Building
washington, D.C. 20515

2 s
.

Dear Congressman Hawkins: s

I enclose a document which will be of interest to the -
Committee on Education and Labor's oversight review of the office
. for Civil Rights. It is an internal memorandum setting forth the
¢ latest policy on selecting recipients for agency-injitiated
N compliance reviews. Of particular concera to the Legal Defense
: Fund is the instruction on page six to "avoid" school
2 desegregation compliance reviews. Further, compliance reviews of
OCR-approved corrective action plans wou' y be legitimate only if
those plans are reviewed by other means.

e

Committee might obtain from the office for civil Rights about

L The Legal Dafense Fund would appreciate any information che
: this policy.

Yours truly,

S :

: yllis McClure ‘

PR

T

Contnduts & are deductible for U.S. wneome tax purposes

The NAACP Legat Duense & ot ‘o O 00k (NAACP) 2hough :

WF AL 4 L Board program sttt oHeand budget
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UNITED STATES DEPARTMENT OF EDUCATION
WASHINGTON. D.C. 32203

Regicnal Civil Rights Directors pate: JL 14087

Regions I = X

Micia Coro M&QJ"\?

Acting Assistant Secretary
fo.r Civil Rights

Revised Guidance for the Selection of Sites for Cupliance Review

This memorandum supersedes the guidance provided .n my menorandum dated
September 25, 1986, regarding the selection of . :ces for compliance reviews.
The revised guidance is based on the recommandations made by the Compliance

Review Task force, which I have approved.

You should implement the attached

revised directions as ‘of the date of this memorandum. Consistent with the
earlier guidance, regional offices will coatinue to be rezponsible and
accountable for planning and conduciing compliancs reviews. - ’

The comments you recently made to the Compliance Review Tack Force fegtrding-
the compliance review site selection process were very helpful; the changes

in the revised guidance are based on your comments.

guidance includes a reference to
diction, points out that Is-ct ATd and Title III (Part C) confer institutionwide .-
Jurisdiction, directs that survey data be verified,

mants of

Briefly, the revised
Pickens and its effect on determining juris-

the 1977 Adams Order. In addition, a revised forwat for substantiating

yqué,compliance raview site selections is attached to the revised guidance.
'

Als:: attached are samples of compliance review site selection justifications

that are well thought out and thoroughly substantiated.

These sumples were

based o the old format and should not be considered the only types of reviews
you should be conducting.

1 have ins:ructed haadquarters staff and the Compliance Revies Task Force to

provide all
reviaw program. The pr
OCR to continue to conduc

possible assistance to the regions in conducting your compliance
ocedures outlined in the revised guidance w111 enable
t a comprehensive compliance review program and

will assist Lhe regional officas in conducting more compliance reviews in
the upcoming Tiscal year. :

Attachments

As stat

cc: Jim Littliejohn

Fred Tate

Paul Fairley
& 3
,.'Q, ~
S 83
<
o = o=
Lo °

[#2)
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Guidance for thz Selection of Sites for Compliance Reviews
1. BACKGROUNO

On January-17, 1985, the United Statas District Court for the Oistrict of

; Columbia ruled that the Office for Civil Rights (OCR) could carry out its
¢ivil rights responsibilities by complying with the Court’s Order of

' December 29, 1977, as modified by certain provisions of the March 1983

, Order (1977 Order).  Adams v. Bennett, C.A. 3095-70. For the most part, the

requiresents of the 1377 Urder provide only.general guidance regarding

N compliance review issues. However. regional offices should consider the

§ types of. reviews listed 1n the 1977 Order at page 16 when selecting issues,
for compl {ance reviews. .

P The Supreme Court, in Grove City College v. Bell, 465 U.S. 555, 124 S. Ct.

¢ 1211 {1984) (Grove City], cefines OCR's jurisdiction as covering specific

o programs and activities that are federally -funded. The Department of Edu-

> cation's Reviewing Authority further delineated the program specificity -
requirement in the Pickens decistion (In.the Matter of Pickens County School =
District, Docket Mo, B4=I1Z-11-Civil RTghts Reviewing Authority, Uctober 0.

« " Therefore, issues selected Tor. compliance reviews must be related

« to those specific recipient programs and/or activities defined as the

administrative units that further the purposes of the Federal funds.

OCR's Jurisdiction over a federally funded program attaches only after the
Fedbral funding has been received. Except in the case of constriction,
retpistruction, and renovation of facilities (discussed below), jurisdiction
is limited to the period of the grar~ or loan. Federal funding for most
grant programs- is awarded for one yaar; however, some grant funds are awarded
for perfods of less than or mcre than & year. Therefore, regional offices
should determine the specitic time period coverwd By an award.

OCR's Jurisdiction based on Federal construction, reconstruction, and

¢ rerovation grants and loans depends on dates: When the loan or grant was
awarded and when the civil rights statute in question was passed. Therefore,
in all cases, OCR pust detemine these dates. Where a grant or loan was
awarded after passage of the civil rights statuta, OCR retains Jurisdiction
over programs using the facility for as long as the facility coincinues to
be used for educational purposes. For loans awarded prior to yassage of
the civil rights statute, jurisdiction attachas as long as the loan is

) still being repaid. Theiefore, for loans awarded prior to paisage of the

¢ civil rights statute, the regional offices should determine the status of

: repayment.

Fedzral funding programs such as Student Assistance Financial Assistance
{Impact Aid) and Title III (C) of the liigher Education Act provide institu-
tionwide jurisdiction. However, the regional offices should not rely
. solely on institutionwide Federal fund'ng. Other fu: ding sources, such as
: Chapter I and Chapter II, chouid be considered with Lhe appropriate analysis
' made to determine jurisdiction. The “"adaissions exception” to the program-
. speuific requirements of Grove City can provide institutfonwide Jurisdiction
over Issues dealing with admissions. However, its use for asserting
fnstitutionwide Jurisdictior! over other issues is Jimited.
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The regional offices should refer to the guidance memoranda provided by head-
quarters for determining the extent of OCR's jurisdiction over a recinient's
programs and/or activities. These memoranda are included in the Policy
Codification System. No site should be selected for a compliance review
without documentation of appropriate current Federal funding in accordance
with those memoranda. In selecting compliance review sites, regionel offices
should determine as early as passible whether the issues fdentified arise in
programs or activities over which OCR has jurisdiction. )

The 1987 inanual Operating Plan (AOP) does not provide, as was done in the

past, u 1ist of specific {ssuas to which regional-offices should refer in

selecting sites for compliance reviews., Each regional office is responsible

tor identifying.issues and recipients for compifance reviews where serious

potential compliance problems are indicated. The compliance review cycle :
shall be'open and consistent with the 1977 Adams Order, OCR's AOP, and this N
guidance. .

Each regfonal civil rights director is responsible for his/her regiow'y = - ¢
performance 1n conducting a complfance review program. This iacludes appro-
priate utilization of staff resources, selection, and conduct of reviews, The
regional directors are authorized to select issues where there are <ignificant
potential compliance probless not addressed by thiz guidance, contingent

upon approval by the Assistant Secretary. When selecting issues not addressed
by this quidance, the regional directors should provide headquarters with

the names of institutions, the scope and dates of reviews, and other pertinent
ipférmation. However, headquarters generally would not approv: individual
retiews in advance. Also, regional directors should seek guicance when they
consider particularly complex compliance reviews, or when they require
assistance developing a methodology for conducting a review or determining
Jurisdiction.

Headquarters service directors shall ensure timeliness and quaiity of
services they provide to support compliance reviews. For exasple, the
Analysis and Data Collection Service should supply survey data and other
pertinent information, and the Policy and Enforcement Service should respond
to requests for legal and policy guidance.

The regional offices should establish review procedures for their compliance
review programs to ascertain if sites were selected in accordance with this
guidance and direction and if reviews were conduct+d properly. The Assistant
Secretary may call in any or all compliance review. .7or headquarters quality
control reviews. ’

There are three standards, described in detail below, to be applied in the
selection of sives for compliance reviews. They are: 1) Indicators of
compliance Problems, 2) Site Selection Considerations, 2nd 3) Limitations
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on Site Selectiom “Imdfcators® are evidentiary factors suggesting that a
recipient may have a compliance probles subjact to OCR's jurisdiction.
“Considerations” are external factors, apart from a compliance problem,

that OCR should analyze in selecting a compliance review site. These
considerations are to ensure OCR's adherence to its statutory mandate

to enforce the applicable laws and the requirements of the Adams Order.
“Linitations® are factors that mitigate against, but do not prohibit, a site
selection. This guidance does not apply to compliance reviews initiated
pursuant.to Methods of Adstnistration (MOA) evaluations.

I1. INDICATORS OF COMPLIANCE PROBLEMS
The ieyional of ficey My use as many indicators as are necessary to justify
a compliance review. No one indicator has a higher priority tham another.
One indicator my be sufficlent 1f it supports the site selection. The
following indicators of compliance problems can assist regional offices -
in detemining which sites should be selected for compliance reviews: -
A. Survey Data '

Federal and state data may reveal possible compliance problems of

’ specific recipients. Relevant Federal data sources are fdentified
W in Tab A. Regional offices should obtai: state-collected data
! by contacting the appropriate state agescy. However, as a general

rule, site selections should not be based primarily on su: vey
data-but should be supported by other e ldence when possible.

The regional offices should verify the survey data by follow-up
phone calls or visits to the recipient or other sources of survey
data. The verification process should be of sufficient depth to
indicate that a comoliance problem may exist.

B. Regional Sources

An-analysis of the number of complaints agatnst a recipient and of
the specific issues raised in the recent past ({i.e., within the past
three years) can signal poteatial compliance problems at a particular
-site. For exdmple, if a region has investigated several individual
compléints on the same or similar issues and has found violations,

a condliance review might be warrinted to determine whether the
individual complaints indicate systemic compliance problems.

Ouring ccmolaint investigations or compliance reviews, regional
staff miy become aware of potential compliance problems on {ssues
other than those under fnvestigation. Therefore, a review of the
investigative reports of recent complaints and compliance reviews
may indicate the need for compliance reviews.

o
4]
L)
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Recipients with a history of viorations and/er a documented record
of bad faith in complying with negotiated agreements may be consid-
ered for reviews. Where these reviews are under the same statute(s)
where violations were previously found, they mus. cover uninvestigated
{ssuess Issues covered by negotiated agreements should be monitored
rather than selected for reviews, (KOTE: Unlike compliance reviews,
which invastigate the practices of recipients: to detemine their

B compliance with civil rights statutes and regulations, monitoring

s reviews determine whether, and to what extent, re~ipfents are {mple-
: ment.ng the specific requirements of negutiated ayreements, including
corrective action plans,) .

C. Other Potential Sources

A review of. information provided by . >ate agencies with which
- regional offices have a P-worandum of Understanding or informatian®
provided by state educat.. 1 agencies in accordance with the -
Methods of Administration requir...ats of the “Vocatfonal Educaticn
. Guidelines" may provide useful h ‘= -wmatfon about potential complf-ace
s problems: at specific sites. In au.ition, commwinity members, news
media, other state and/or local agencies {particularly civil rights
agencies), ddvocacy groups, students, faculty, professfonal orga-
nizations, and publications {e.g,, college catalogs, Sarrons) may

; serve as sources of information regarding alleged discriminatory

', treatment by a particular recipient.
!

- !

: 111, SITE SELECTION CONSIDERATIONS

In dctcmininé which of the potential sites should be selected for compliance
reviens, regional offices should consider

A. 1) The 1977 Adams Ord  requirements.

OCR must conduct an appropriate aumber of compliance reviews to ensure
adequate enforcement of the applicable civil rights laws. The
Order specifically mandates compliance reviews under Title VI,
Title IX and Section 504 covering a broad range of recipient X
practices that say constitute discriminatory actfon. '

2) The guidance outlined in OCR's Annual Operating Plan.

8. The number in the p'rotected classes that might benefit from corrective
actfon 1f complfance problems were found at each site.

Compliance reviews of recipients with large enrollments may provide
OCR the opportunity to resolve violatic~s affectiag significant
numbers of Leneficiaries. Such reviews also can be an efficient
use of OCR staff resources. However, care should be exercised in
selecting sites solely on the basis of size, since medium or smaller
sites also merit review.

Q. 194 '
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.

C. The po:cntiil. “ripple effect” a succestful review at 2 given site
night hava on other recipients within the state and/or region.

Factars that should be considered are: A recipient’s size, whether
1t 1s part of a larger system, its reputation as a “"leader® in the
state/region, or whether it offers specialized education programs
that few, 17 any, reciplents offer. For example, 1f an institution
offers the only graduate program in educational administration in

a state, compliance problems in that program can affect districts
throughout the state.

Thit need for a comprehensive ro3ionel compliance review program,

After potential sites have been identiffed and assigned priority on
the basis of.potential compliance problems and other factors discussed
above, regional offices should strive to conduct & comprehens{ve .
compliance.raview program. Factors that should be considered are: .

1. Statutory Scope ‘.
The regional cospliance review program should include, to the
extent possible, revimws of {ssues under each statute.

Educatforal Scope

The reglonal compliance review progras. should include reviews
of both elementary and sacondary and postsecondary education
levelse In wdditfon, 1t should include raviews of diverse
educational programs at elemgntary and secondary s<inools,
vocational edusation schools, Junior/communits colleges, four-
year colleget, graduate schools, and professional schools, to
the extent consistent with identified issues and sites. Reviews
of small- and medium-sized recipients should be considered as
vell as sites enrolling large numbers of students, Frograss
;t ?ott‘t galic and private postsecondary institutions should
e Tnciu *

Seographical Scope

The regional compliance review program should reflect,, to the
Sxtent consistent with identified potential cumpliance problems,
the geographic makeup of the region, If warrented, the program
should {nclude sites located 1n each state in the region. Geo-
graphic areas that appear to have significant compliance probless,
areas in which there has been 11ttle prior OCR activity, rural,
and urben sites should all be included where possible.

92-187' - 89 - 7

>
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IV. LIMITATIONS ON SITE. SELECTIONS

In general, regional offices should avoid sclecting sites on the basis of:
A. Requests for Techaical Assistance

OCR should assume that any recipient that-has requested technical
assistance recognizes it may not be complying with regulations and
desires to eliminate possible discriminatory practices. However,
although a site should not be targeted for review just because the-
recipient-has -sought technical assistance, recipients that have
sought technical assistance should not be routinely excluded if
{ndicators of Specific compliance problems appear to sarrant a
review. For example, during an on-site visit to a postsecondary |
{nstitution.that has requested technical assistance in developing -
its policies and practices regarding sexual harassssent, OCR staff -
note that the College of Oceanography s housed in an fnaccessible.
buildéng. A compliance review say then be warranted to detersine -
wh::her the oceanography program {s accessible to handicapped
students.

;8. Existing Corrective Action Plans, Desegreqation Plans or Court Orders

o !

', Cosplfunmemrevievssoq ssues covered by an OCR-approved corrective
action plan, aedesag tionsplan, or Federal court order generally
NI ntetesselecteds If wWarranted, however, sites under.corrective
action plans, desegregation plans, or Federal court orders may be
selected for reviews on any issues not included in a plan or court
order. The IPM is being revised to include procedures to aid the
fegional offices in ditermining compliance review site selections
for affected recipients.

C. Previous Reviews

Regional of fices should avoid selecting sites that have been reviewed
within the past three years or selecting the same sites repeatedly
unless there are specific indicators of compliance probless.

D. A MNarrow or Broad Issue Scope

Regional of fices should avoié selecting sites for compliance reviews
on §ssues that are either too narrow to warrant the commitment of
resources required by a review or are unnecessarily broad in scope.
vhen the reasons for selecting a particular review site pertain to
only one civil rights jurisdiction, regional offices should avoid
expanding the review to Several Jurisdictions. Hultijurisdictiona] o
reviews should_be_selected.only-when-the-indicators” reveal~potential
o e - “compliance probless that fall under more than one jurisdiction. For |
. example, the placement of udents with 1imited-English proficiency |
in special education programs may indfcate both Section 504 and |
Title VI compliance issues.

—ritrna——
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it for complfance reviews. If a site selected for a compliance review is in one
of -tha categories that generally should not be selected, then the regfonal
office should provide addftional docusentation supporting the selection.

Y. CONCLUSION

The criterfa discussed above provide the method by which regional offices

are to select sites for compliance reviews. As a site selection is made, .

the regfonal office should prepare :ﬁproyrhtc documentation to demonstrate
site accords with this guidance.

that the method of selection for ea

A model format to be used for documenting compliance review site selections
1s provided at Tab 8. The documentation must fndfcate that the selection °
of each site has been reviewed by the chief civil rights attorney and
approved by the regional director. -

A task force will be convened sesiannually to review the documentation for
the complfance review site selections of regional.offices. The task force
will be composed-of regional and headquarters staff, with the Chatr appointed
by the Deputy Assistant Secretary for Operatfons (DASO). It will fnclude
one regional director, ragional division directors from the progras dfvisions,
: a regional chief civil rights attorney, and headquarters’ representatives

- frgw the Policy and Enforcement Service, the Operations Support Service, and
the’Analysis and Data Collectfon Service. The DASO will obtain for the

-task force documentation of cosplfance reviews from each regional office and
the Autosated-Case Information Managsrent System (ACIMS). The documentation
for the selection of review sites will be evaluated by the task force for
consfstency with the site selection guidance. The task force will subsmit

fts report to the DASO.

Attachments
Tadb A: Relevant Federal Data Sources

Tab B: Format For Complfance Review
Site Selections

1Bs

O
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The regional director has discretfon fn selecting sites in the above categories
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ADAMS v. BENNETT:
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ORIGINAL COMPLAINT (1970)
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UNITED STATES DISTRICT COURT
#OR THE DISTRICT OF COLUMBIA

KENNETH ADAMS, 'KZITH BUCKMALTER ADAMS, LIMDA
ADAMS, GARRY QUINCY ADAMS, LORIE ANN ADAMS,
and TONY RAY ADAMS, infants, through their
father, JOEN QUINCY ADAMS,

Rte. 3, Box 138

Brandon, Mississippi

HEXRY AYERS and GWEDOLINE AYERS, infants,.
through- their father, JAKE AYERS,
Glen Allan, ississippi,

JACK R. GAUTREAUX,
3108 Desote,
. News Orleans, Louisiara,

MARY FULLENKMP,
923 Cheroiice Street,
New Orleans, Louisianma,

WADDIA A BROMN,
1577 Laramie Street,
Hemphis, Tennessee,

SANDRA LEE YIRIGHT,
629:;A Lauderdale Avenue South,
Hemphis, Tennessee,

CASSANDRA THUPRMNO:!, ETEEL MAE THURMON and
TERRY MIMMIFIELD THURNON, infants, tiarough
thair mcther, !RS. BESSIZ R. THURMOM,

387 Fayder,

Belzoni, Mississippi,
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ELIZABETH RAY_and.BELINDA.2AY,. infants,.
through their mother, RS, BERHICE RAY,
Belzoni, Missizsipoi,

ROBERT P. JORDAN,
401 Burton Street,
Monroe, Louisiana,

MRS. WAIDA L. 2R03,
302 South 24ch Street,
Monroe, Louisiana,

EURETEA LYNW WEST, infant, through her
mother, MPB3. M/RA WLZT,

6156 Robert Street,

Dyersourg, Ternrnessee,

STEPHEANIE IMCLIBURTOYN, infant, through
her mother, :%33. IRIS HALLIBSURTON,
*1019 Fair Street,
Dyersburg, Tennecssee,
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GERALD WAYNE RAINEY, infant, through
his father, CARL RAINEY,

Route 1,

Battiesville, Arkansas,
HELCN RUTH MOORE, infant, through her
father, JAMES EDWARD lOORE,

Route 1,

Hattiesville, Arkansas,

SOLOMON V. THOMPSON, infant, through
his father, DR. V. P. THOMPSON,

931 - 12 Stzet,

Newport News, ‘Virginia,

CHARLOTTE McDAKIZL, infant, through
her father, ERIIEST McDANIEL,

1114 42nd Street,

Newport News, Virginia,

DIANNE YOUNG, infant, through her
mother, MBS. CRA LEE YOUNC,
501 M. Garron Street,
Forrest City, Arkansas,

LINDA FORD, infant, throuch her mother,
MRS. GEZORGIA LEE FORD,

723 Hodge Road,

Porrest City, Arkansas,

SHEILA PAYE THOMAS, infant, through
her mother, I'RS. EDMONIA NORRIS,
3118 21st Street,
Gulfport, Mississippi,

ERIC
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CHESTER FAIRLEY, JR., infant, through
his mother, 'RS. VEil FAIRLEY,

2003 31st Avenue,

Gulfport, Mississippi,

ALICE MOGRE, infant, throuch her mother,
MRS. MADEZLYN NMOORE,

2007 Wingfield Street,

Osceola, Arkansas,

LINDA LEE CODY, infant, ° :cugh her
father, A. B. CODY,

Route'1, Box 219,

Osceola, Arkansas,

Student Plaintiffs,

-~ and -
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iii
MAURICE PINKELSTEIN, )
6310 Bannockburn Drive, )
Bethesda, MHarylangd, ;
MRS, VIRGINIA DeC. FRANK, )
3320 N Street, 1ll. il )
Washington, D. C., ;
)
Taxpay2: Plaintiffs, )
)
)
Ve g Civil Action

ELLIOT L. RICHARD30Y, individually, ) No. 3095-70
and as Secretary of the Department )
of Health, Education and Welfare, )
330 Inderenéence Avenue, S.W., )
Washington, D. C., )
; )
- and )
)
J. STANLEY POTTINGER, indivicually, )
and as Director of the Office for )
Civil Rights, Department of Health, )
Education ané Welfare, )
330 Independence Avenue, S.W., )
Washington, D. C., )
)
Defendants. )

———bee e
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AMENDED COMPLAIRT FOR DECLARATORY,

. .- AND OTHER RELIEF

JURISDICTION

1. Plaintiffs seek Geclarxatory and other relief acainst
defendants’ default on their obligations under Title VI of the
Civil Rights Act of 1964, 42 U.S.C. §§2000d et seg. (herein
'Titlé Vi"), a statutory provisionwhich implements the Fifth
Amendment to the Constitution of the United States. This ac—~
tion arises under ?.tle VI: the Fifth Anendnment; the Fourteenth
Amendment; 5 U.S.C. §§ 702-704; 28 U.5.C. §§ 1331, 1343(4), 1361,
* 2201 and 2202; 42 U.S.C. §§ 1983 an5 1985; D.C. Code § 11-521
’ (1967 ed.). The matter in controversy exceeds, exclusive of

interest and costs, the sum or value of $§10,000.

PARTIES

2. Plaintiffs listed in the first group in the caption
(Kenneth Adams throuch Linda lee Cody) are studénts {suing
through their parents), attending éublic schools and colleges
which have, since the enactment of the Civil Rights Act of 1964,
segregated and discriminated on the basis of race in violation
of the Fourtcenth Amendment of the United States Constitution
and yet have continued to receive Federal financial assistance,
‘contrary--to-Title-VI-and.to.the.Fifth.and.Fourteenth, Amendmencs,
of the Constitution. Plaintiffs sue on behalf of themselves and
others similarly situated.

3. Plaintiffs listod in the second group in the caption
(Haurice Finkelstein and Mrs. virginia DeC. Frank) are citi-

zens and taxpavers of the United States--suing on behalf of them-

Q
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_selves and as representatives of the class of all ?ederal‘
taxpayers~-whose taxes are being expended. by defendants b;
money grants to public schools and colleges which segregate
and dxscrzmxﬂate on the hasis of race.

4. As to each class represented by the plaintiffs:
(1) the class is so numerous that joinder of all members is
imp:acticable: (2) there are guestions of law or fact common
to the class; (3) the claims or defensés of the representa=
tive parties are typical of the claims or deienses of the
clas§i and (4) plaintiffs will fairly and adequately prozect
the interests of the class. The defendants have acted and

refused to act on grounds generaily applicable to the ciass °

and appropriate relief with respect to plaintiffs will also
ba appropriate for the class as a whol<.

5. pelendani Ziliot L. Richardson i3 Secratarxy of the
Department of Health, Education and Welfare and defendant
J. Stanley Pottinger is Director of the Office for Ciwil

Rights of HEW. Both defendants directly exercise HEW's

responsibility for enforcement of Title vi.” . .

o v »

THE RIGHT REQUIRING ENFORCEMENT

6. Scction 601 of Title VI of the Civil Rights

3
(1]
o
oy
Lt

1964 (42 u.s. C. 520006) estaolxshes that: B
*No person in the Unxted States chall, on
the ground of race, color, or national origin,
be excluded from participation in, be denied
the benefits of, or be subjected to discrimina=
tion under any program or actxvxty recexvxng
Federal financial assistance.”

Section 602 of Title VI' {42 U.S.C. §20004-1) erpowers agencics

.such as HEW which extend Federal financial assistance to issue

Q 2‘33
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rules, regulations or orders for che purpose of effectuating -

.the rights contained in Section 60l. fhere volustary com-

pliance cannot be secureé ;ith such rules, requlf%ions, ox
orde{s, ;pction 602 empowers HEW to use any means authorgzed

by law to effectuate,compliance, including specifically
'té;yination of or refusal to.grant or to continue assist=

an;e‘ to the segregating or.discriminating institutiqp.

7. The student plaintiffs herein, who are at:endiﬁg
publfﬁ schools‘and colléges engaging in unlawful segregation
and discrimination on th; basis of race, have a right under
Section 601 of Title VI not to ha;e Federal monies given o
'support sdch schools and colleges. Title VI was enacted by
the Congress to implement fundamentai Fifth and Fourteenth

proscriptions of governmant support or &id o racial
discrimination. %hat right is not illuéory, for Congress
s;ught by Title bI generally to encourage desegregation by those
receiving Federal assistance and experience hak shown that
enforcement of the copstitui}onal.right implemented by
Section 601 has in fact had thar salutory effect. %The tax-
payer plaintiffs herein have a right urder Secg}on 601 and
under the Fifth Amendment not to have their Federal taxes
expended to sugport racially segregacing arnd disc:iminatgng
institutions of public education.

" 'THE CAUSES OF "ACTION MEREIN'

8., In this action pliintiffs assert a variety of wilfcl de-
faults by KEW through continued assistance to public schools and
"colleges once segregated by-law and now continuing to Begregaze

and diseriminate in practice in violation of the Fourteeath Amenément.

ERI
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. 0% the six causes of actioa alleged, tne first th.ee comp.a-ﬁ .

ol HiW's Outrxght refusal to exercise its Jurisdiction u“der

Qitle VI, while the last three assert that 1~s exercxse is .

legally, inaqequate. L

. . - o -'”_
i . >

. 9. The first cause of action alleges that with respect
to numerous school districts continuing to segregate though
subject to judicial desegregation orders, HEW has unlawifuily

ceclined to undertaze any action to secure compliance wit!

that IHEW has refused to undertake action to secure compliance
with Title VI by segregated public institutioas of highe:

- .
cducaticn. 7Fiaintiffs® third cause of action complains of -

|
\
|
|
©itle VI. In their second cause of action, plaintiffs al‘ege
HEW's failure to discharge its obligation unéer Title VI to

yoe

ating in the approvel and adainistzasisn of pregTamc of Fadszald
inancial assistance. The fourth éause of action alleges thaz
even after lesrning that school districts have reneged tpon
their commitnents under HEW-approved desegregation plars, HEW
has continued for long periods to distribute Federal funés to
such distxicts rather than immediately suspending all Federal
payments thereto. The fifth cause of action asserts that in
numerous school districts wherein KEW has found probable cause
to believe that segregation and discrimination practices exist,
which render the district ineligible for Federal assistance
under Title VI, it has nevertheless continucc for long perzodc
m;;;;;;;giéféég;Qé‘proéécdin;sﬁto distribute Feceral funés o
the districts rather than immediately susperding all Ffecerai
payments thereto. In their sixth cause of actioa plainsisss

allecge HZW's failure after a Supreme Cours change oz clazifi-

cation of school desegregation requirements to reguire sagre~




o . 4 B . ole v .

gated school districts irzediately to conform to such change
. or clarification as a condition or.iurthqr Federal aid.
10. Apart from their individual rerits, the six catses

of action are symptozatic of a gencral and calculated cefatit by

N

HEW in enforcement of Title VI since its pas;;ge in 1954. This
failure to enforce Title VI and the ?ifth Arend=ent's guarantee
against Federal assjstanve to racial scgrcgaéion and discrinina-
tion has been uidcsp:c;a, affecting thousands” of pudlic schools,
'
colleges and universities across the country: Thus, although
the g;v{l Rights Act vas cnacted in July 1564, the first HIw
Guidelines governing compliance with Titie VI by public schools
aid not appear until onc month before the end of the 1964—19}5
‘school term, and the first federal funds were not cut ofi froxm
even obviously segregated schools until June 1966, two years
. aftor iltle VI becama law. In thae succeedinc three years, the
power to texrminate federal assistance wa. increasingly employed
by HEW where it fiaally found a school district in a éonéitiqn
of noncompliance, but its standards for compliance were uaduly
lax and pexrmissive, both with respect to the time of écseg?cga—
tion and the standarG of desegregation itself. korcovc{,,in
major arecas clucidated in the six causes of actlon of this
Complaint, KEW never properly undertoox to exercise its Title VI
jurisdiction. Firally, on July 3, 1969, HZ¥ Secretar Rodext H.

Finch and Attorncy General John N. Mitcheli, jointly announced

v

a new policy ®(t)o minimize the number of cases in which it

becomes aecessary to cmploy the particular rezedy of & cutoll
o% federal funds. . ." This policy statement also revoxeé e
previous HEW 7itle VI deadlines of cozplete cdesegzegation by
ic'bpcning of the 1968-69 or, at the liatest, 1989-70, schoox

year® (HEW Guidelines, Marca 1968). ,The Juiy 3 statement

* ERIC . 988
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heralded virtually complct. abandonment of qu.scscol aid ter-~
ainations-rthe teath of Title wI. 1In contrast to the cutofs
of funds fx;n.ﬁorty-six segregated school districss betwe?n
the sunzer of 1568 and the surser of 1363, szd therealter .
virtually ceased tera{na:ing £un§s to noncomplying school dis~
triéts. But a.single school district was.terninated cduriag
the 1969-1970 scho;i~year. and only a few districts thereafter.,
*11. This general-deffult by HEZW has had 9; extraoxdin~-
arily adverse ippact on school dese;:egationogifor:s. HEW,
: charced with the preparation of sch?o{ desgg:egacion Plans
under Title IV of the Civil Rights Act of 1964 (42 u.S.C.
§2000c-2}, and the .approval of such plans uﬁée; Title VI, .
provides nationwide s:a?dards and norns to.ubich ccuxts and

public bodies traditionally look in school desegregation cascs.

AZW's failure to fulfill the Title VT mandate of Congress
has, therelore, caused far more hara than typical goverazental
inaction; it has génerally reinforced and entrenched the prace

tice of public zchool segregation, to the detriment of plain~

tiffs and others similarly situated.

FIRST CAUSE OF ACTION - COURT ORDER DISTRICTS °

12, Plaintiffs. Xenneth Adans, ﬂge 16, Xeith 3uckhaltex
Mhdans, age 15, and Linda Adams, age 14, are black studants
attending Pearl-¥cLaurin Kigh School in the Rarxin County,

¥ississippl school district. 'Plaintifis Garzy Quincy Adaxs,

age 12, Lorie Ann Adams, age 9, and Sony Ray Adazs, age 3, aze
black students attending Pearl-MclLausin JSunior High“School,
Pcarl Zicmentazy School and Pearl-McLacrin Elezentazy School

Taspectively, in the same district. <hey sue through theis

Q G g
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father, John Quincy Adams. Plaintiffs' school system was segregated
by law at the time of the Supreme Court's definitive rulings in

Brown v. Board of Education, 347 U.S. 483 (1954). Following enact-

ment of Title VI, segregation and discrimination continued to be
practiced in plaintiffs’ school system notwithstanding the issuance
of a series of remedial court orders. Indeed, such non-compliarce
with Title VI led HEW on May 10, 1967 to terminate all federal funds
to the Rankin County schuol.district although such funds were quickly
restored upon the issuance of a court order on November 9, 1567. Al-
though the scheol district is presently subject to a court order
issued on April 3, 1970 by the United States District Court for the
Southern District of Mississippi requiring the Jesegregation of
schools and the implementation of a unitary system, the school dis-
trict is not obeying this court order. In violation of the order's
requirement that no teachers may be demoted or dismissed on the
grounds of race, the school district has demoted virtually all of

itas black principals on the grounds of race. MNevertheless, defen-
dants have continued to grant Federal funds to the Rankin County
school district.

13. Several schook.' in the Rankin County school district
attended by plaintiffs are currently segregating classrooms by race.
Although tke April 3, 1970 order of the Federal court is inadequate
in its failure to forbid such unconstitutional segregation -- and
indeed fails to meet HEW's own desegregation standards of compliance
with Title VI -- HEW has failed to talke any steps to secure a more
adequate court order, or to secure compliance with its own standarss,
and has continued to grant Federal funds to the segregated Rankin

County school district.

14. Plaintiffs Henry Ayers, age 16, and Gwendoline Ayers,
age 15, are black students attending Glen Allan School in the

*-stern Linq«Consolidated ch%ol District, Mississippi. They
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sue through their father, Jake Ayers. Plaintiffs' school systea

was segregated by law at the tizme of the Supreme Court's defini-

tive rulings in Brown v. 3oard of Sducation. rollowing enactzent

of Title Vi, segregation and discrimination continued to be prac-

or Mo n M .
«

ticed in plaintiffs' school system notwithstanding the issuance
of a series of remedial court orcers, bu: at no time since the
. enactment of Title VI has HEW suspended or terminated ?eueral aid

to the district. On January 12, 1970, the United States District

3 S Alarid ALl

. Court for the Northern District of Mississipoi issued an oxder in
; conformity thh the d;rectxve of the United States Couxt oI
¢ Appeals for the Fifth Circuit in Singleton v, Jackson Municinal

Separate School District, 419 F. 2d 1212, 1218 (1959), reguiring

' that the ratio of black and white teachers in each schrool be
substantial*™ *° same as the ratio of black and white teachers

in the entire school district, and secondly that faculty merbers

be hired, demoted, dismissed, etc. without regard to race. In
plain violation of this court order, however, the school éistrict
has divided its teachers among the a*str‘ct's three sci00is soO
that white teachers are heavily concentrateé in one school and
the black teachers in thé remaining two. Ia aédition, the
distcict has been refusing to hire black teachers on kue basis

of their race. WNevertheless, defendants have continued to grant

3

Federal funds to such discriminating and segregating school &is-
trict.
15. Although defendants have known or shoulé hava known

that the public schools attenced by plaintifis segregate and. .

discrininate on the basis of race, HEW has continued its sub-

' stantial Federal aid payments to those institutions, ceciining

to initiate any action to secure compliaunce wit th.Title vI,

.

Defendants' failure to exercise the jurisdiction called Zor by

EEpEE—rY
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Title VI h;s caused a direct violation of the rights of the
plaintiffs, in that they have'therebf bheen 'suﬁjected to dis-

. .. .
crimination, under [a} program or activity receiving Federal

financial assistance." . .

. 16. The aforesaid violations of.the rights of the ’
individnal pfaintiffs axé symptomatic of a ;eneral requal by
HEW- to exercise its Title VI jurisdiction with respect to any
school ;istticts wherein judicial desegregation orders have
issued. In not less khan 426 separate school districts where
therqq:are outstanding‘judicial desegregation oéders, defend-

ants have declined to undertake any exercise of HEW's jurisdic-

tion tndet Title VI, although in many of them there continues

to be racial segregation and dxscrlmlnatxon in defiance of the

order of the couxt and/or of the United States Constitution.
LN - .
17. HEW's default on its statutory duties as set forth
Ton
in the preceding paragraph is grounded on its misconstruction

of a provxso appended in 1968 to Txtle VI by Publac Law 90-247

{42 v.S.C< §20004-5), which states:

ERIC
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*provided, That, for the purpose of deter-
mining whether a local educational agency is in
compliance with this subchapter, compliance by

.such agency with a final order or judgxent of a
Federal court for the desegregation of the school
or school system operated by such agency shall be
deemed to be compliance with this subchapter,
insofar as the matters covered in the order or
judgment are concerned."

It is manifest from the face of the proviso in Public Law 90-247
that HEW is laboring under a legal misconception in its general
refusal to exercise jurisdiction under Title VI in ‘any sé£;ol
district where thereois a judicial desegregation order outstang-
ing. Whereas the proviso of the Public Law applies only in a
situation of fcompliance' by..a school district with a Federal

court dcsegreéation order, HEW hag wholly failed to monitor,
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Section 601 of Title VI by granting Federal financial assist-

ERIC '

SO A v 7 Provided by ERIC

205

-10-

investigate or determine whether in any of the more than 425
school districts involved there is actual compliance with the
court's order.' Kany school desegregatioy court orders have
been secured by civil rights lawyers whose'£esources are .
grossly inadequate to nonitor,-gnvestigate or determine whether
such court orders are being violated. Only HEW has the
resources and expekéise available to monitor whether such
school districts are complying with court orders. In fact, in
many such school districts, including those attended by the
1ndxv$dua1 plaintiffs herein, there is not such compliance.
18. pefendants, by decl:.m.ng to exercise their jurisdic-
t;on under Title VI in any school district _subject to a judi<

cxal desegregation order, without investigation whether there

is compliance with such order or fin.ing that in fact there is

. cucsh compliance, and without xegard to whethex the sagregaticn

or di;criminatioh.being practiced is.subsumed in the judicial
order outstanding, have violated and continue to violate the
Tx:le VI and szth Amendment rights of the plaintiffs and
others s;mxlarly situated. ) e

) 13. Plaintiffs are irreparably injured by the defendants'
violations of their rights, as aforesaid. Acqqzdingly, they

seek as relief declarations by this Court that:

(1) Dpefendants have violated plaintiffs' rights under \

ance to public schools attended by plaintiffs wherein they are
subject to racial segregation and discrimination,‘and
—
. (2) Defendants are required to exercise their jurisdic-

tion under Title VI with respect to public school districts

,subject to judicial descgregation orders, instituting appropri-

ate action to discontinue Federal financial assistance where
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tpon pgoper investigation defendants f£ind that there is not

in fact compliance by the school district with the outstanding

judicial desegregation order, or where defendants find that .
the school district is practicing discrimination or segregation

in an area or activity not encompassed by an outstanding judi;

cial order. .

SECOND CAUSE OF ACTION - PUBLIC BIGHER EDUCATION

}20. Plaintiffs Jack R. Gautreaux, age 22, and Mary
Fullenkamp, age 21, are white students ;ttending Louisiana
State University, a state university in New Orleans, pouisiaqa.
Of 6002 students attending Louisiana State, 5227 are white, 56§
are black, and 210 are,Ame}igan Indian, Oriental or Spanisg.sur-
named. Southern University, another state university in New
Orleans, has 1783 students all of whom are black. Both univer-
sities offer similar and overlapping courses ang services.
Formerly segreéated by law, these Louisiana universities are
continuing to segregate and discriminate on the bas;s of race
. in violation of the Fourteenth Amendment: ' '
21. Pléintiffs Waddia Ann Brown, age 21, and Sandra Lee
. Wright, age 22, are black students attending Tennessee State
University in Nash%ille, Tennessee. All but five of Tennessee
State's 4372 studehts are black. The University of Tennessee,
anothe'r state university in Nashville, has 3_15 students, of

vwhom 297 are white. The latter university is in the process

of expansion. Both universities offer similar and overlapping:

courses and services. Formerly,segregated by law, these

Tennessee universities are continuing to segregate and discrin-.

‘inate on the basis of race in violation of the Fourteenth%

Anmendment. o ST - : " -
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22. Although defendants have long known that the institu-
: tions of public higher education attended by plaintiffs segregate
and d{scriminate on the basis of race, HEW has continued its

substantial Federal aid payments to those'institutions, declin;

xng to initiate any Title VI enforcement or compliance pro-
ceedxngs. The defendants® fazlure to exercise the jurxsazctxon
; 7 called for by Title VI has caused a dxrect vxolatxon of tha
® rzghts of the plaintiffs, 1n that they have thereby been o
;1 "subjected to discrimipation, under [a] program or activity
' receiying Federal financial assistance.® )
.23. The aforesaid violations of the rights of the plain-~
tiffs are symptomatic of a general failure by HEW to exercise.
its Title VI jurisdicti&h in the area of puilic higher education.,
‘There are 1079 public colieges and universities in the United
States of whom the high majority receive Federal financial
assistance, Although many of_these institutions of higher
education are totally or substantially segregated and discrimin-
. ate agains: black students on the basis of race, no state, state
' : college or state university has even been cited for noncomplz-
- N : ance wzth ‘Title VI by HEW. Thus, for example, Federal funds
have not been cut off from the following vxrtually all black

and white-"sister” publzc institutions in the same city offering

similar and overlappxng courses and services:

- Total ’ ) :
City and State College . Students Black White Other
Tallahassee, Fla.  Fla. A. & M. 3,367° 3,355 12 . o
) - . Fla. State 12,083 131 10,960 992
Savannah, Georgia Savannah State = 1,901 i,898 2 1
» Armstrong State 1,081 44 1,023 14
Norfolk, Virginia Virginia State 4,075 4,075 0 0
- . 0ld Dominion Col. 8,892 40 8,833 19
Baton Rouge, La. ° Southern Univ. " 6,908 6,909 0 " 0.
- La. State Univ. 13,394 268 12,757 369
Prd
P
O o .
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City and State

New Orlem, :La,

thbvepert, Ta.

' Grambling, La.
‘Ruston, -La.

(2 cities 3 nmf.

apart) .

Greensboro, N.C.
-

Nashville, Tenn.
.

¥

Montgomery, Ala.
.

Total

Students thite

College

Other .

0
5,227

0
945 _

Southern Unive.
_ La. State Univ.

1,783
6,002

581
- 1,002

3,718
- 6,186

Southern Univ.
La. State Univ.

10
6,057

Grambling College
.La. "Polyt. Inst.

L4

North Car. A. & T.
Univ. of North Car.

3,360
1,442

4,372
315

3,358
110

4,367
. 18

Tennessee State
Univ. of Tennessee
(being expanded)

Ala. State
Auburn Univ.
(being expanded)

1,886

1,884
97 6

0"
210
o,
11
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Nor, as will be shown below, have Federal funds been cut off from

ten state college and university systems which HEW ‘itself has.

found not in compliance with Title VI,

24.

Defendants themselves have recognized the statutory

necessity for the exercise of jurisdiction in the area of seg-

regated higher education, although still declining to exercise

_it. Thus,
Office foi

Iouisiana,

on January 13, 1969, a representative of the HEW
Civil Rights wrote to officials of the State of

the state which supports and controls Louisiana

State University which plaintiffs Gautreaux and Fullenkamp

attend, stating that compliance reviews conducted during Nov-

ember 1968
"the

revealed that:

State of Louxsiana is operatxng a system of .

higher education that is racially segregated on

a state-wide basis.

Specifically, the revicws

xrevealed that two of the state colleges, Southern’
University and Grambling College, have a student
enrollment which is nearly 100% Negro, whereas

the other eight state colleges have a student
enrollment which is approximately 96% white.

In

addition, there is little or no faculty desegre-

gation, athletic team desegregation, etc. at many-
of the institutions comprxsing the Louxsxana State
system of hxghe. educatxon.




To remedy this blatant violation of Title VI, HEW directed the

State to submit an “outline® of a desegregation plan within

120 days and a “final® plan no more than 90 days after HEW

commﬂnted on tha outline plan. Louisiana simply .hose to - .

-

Lgnore HEW's directive and submitted-no plan. Yet HEW has'

never clted Louisiana for noncomplxance or notxced a termxna-

ey

tion of funds hearings- i S e .

22, since January 1.3, 1969, HEW has_sént letters to

nine other states with segregated systems of higher education

Foean

{in addition to Louisiana) directing the submission of outline

. and final desegregation plans. Mississippi, Oklahoma and

Florxda lLiave, foilowed Louisiana s example by refusing to sub-"

mit even outline plans. Although Arkansas and Pennsylvania
- el

submitted final desegregation plans in 1969, HEW has taken no

acticn thercen., Gcorgia's more recent outline plan has not

been acted upon and Virginia, Eotth Carolina;~ and Maryiand

* have been given futther.time to submit final plans. In short,

, even among those states recognized by HEW as violators of

: ‘Title VI, no state is being tequitad to implement "at once” a

desegtegatlon,plan. Alexander v. Holmes County Board of

Education, 396 U.S. 19 {1969).

26. 'HEW has failed to send letters directing the submis-

sion of desegregation plans to such states as Tennessee and

Alabama whose state college and university systems are subject

to judicial desegregation orders. In Tennessee, where plain-

tiffs Brown and Wright are students, praivate parties und the

Justice Department have sought to desegregate the state college

.

system. In particular, an attempt has been made .o forestall

the expansion of whxte Unxvetsxty of Tennessee ¢t Nashvi.ie

because of the ptescnce in Nashvxlle of "black” wennessee State s
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attended by .plaintiffs. Although the court's oidet requiring

the submission &nd implementatien of a desegregaticn plan has :
been violated by officizls of the State of Tennesses, HEW has
declined to exercise its jutiséiction under Title VI with
respect to the State of Tennessee. _.

27. HEW's default on its statutory duties as set forth
in the pteced1ng paragraph is grounded on its misconstruction {
of the ptov1so appended to Title VI (see il7 _HEEE) which
states: that an educational agency is in complxance ‘with Title .

' VI ifisuch agency is in compliance "with a final order ox- juag-
ment of a federal court,” Whereas this proviso of Title VI
applies only iﬁ a sitvation of "compliance' by a state coiicge
system.with a Federal desegregation order, HEW has wholly failed
to menitot, investigate, or determine whether such states as
Tennessee or Alabama are in fact complying with the szders
requiring desegregation of their state college systems. In,
fact, in such states as Tennessee, in which plaintiffs Brown and
Wright are students, there is no such compliance.

28, HEW has thus knowingly .failed, and continues to Zfail,
to withhold Federal funds from public colleges and universities
which segregate and discriminate on the gtounds of race, HEW
has thus declined to exercise its jurisdiction undet thle vr

" with respect to institutions of higher education and in many
states such as Louisiana has done so without the slightest
pretext or color of law, all in vxolat1on of the Title VI and
Fifth Amendment t1ghts of plazntiffs 2nd others s1m11ar1y
situated. '

29. Plaintiffs are irreparably injured by the defendangs'
violations of theit rights, as aforesaid. Accordingly, thej e
seek as reclief con this cause of action declarations by this '

Court thats oo ) - T
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‘r//ﬁﬂa——:;: Defegdants have violated plaiﬂiiffi' rights unde;:’i7
Section-601 of Title VI by granting Federal financial assist=~
ance to publ{c institutions of higher education attended by
plaintiffs wharein they are subject to racial segregation and

l aiscrimination, amd '

That defendants are required to excrcise their

jurisdiction under Title VI in the area'of higher education;

instituting appropriate action to dis~ontinue Federal financial

'assisiance to all public col}eges and univeraities practicing

raciaf‘segreqation or discrimination. '

THIRD CAUSE OF ACTION - STATE DEPARTMENTS: Of EDUCATIGN

) 30." plaintiffs Cassandra ?hutﬁon, age 11, éthel'ﬂaq'.
Thurmon, age 9, and Texiy Minnifield Thurmon,.age 18: are black
studeﬁts attending thg uumbhrer County Attendance Center in the
Humphreys County, Mississigpi school alstrict. They sue through
their mother, Mrs. Bessie R. Thurmon. Plaintiffs £lizabeth Ray
“and Belinda Ray are black students in the 12th and &th grades
respectively in the Humphreﬁs County Attendance Center and sun
through their mother, urs: Bernice Ray. Plaintiffs' school
district has applied to thg Mississippi Department of Education
for Federal financial assistan-:; under Title I of, the Elementary
ana Secondary Education Act of 1965, 20 U.S.C. §24le. After
such application'was approved; plAintiffs' district used such
monies under Title I QL purchase porgablc classrooms. The pur-
chase of such classrooms has enabled plaintiffs' school district
to crcate.an cducational park where all students in the district
are divided into gfoups or tracks and where faculty and studeats
3:e°scgrcgatcd by race. For-‘example, in groups 3 and 4 of the
middle grades $ through 8, all students and teachers are black.

%he same is true for gro.z 3 of the high school grades; Title I
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monies were also used to pay for the testing of students to divide
: then into the aforesaid tracks. In addition,.the purchase of these
’ portabla classrooms and the creation of thé educational park enabled .
the school district to close three formerly all black schools in-
cluding the large Montgomery school éonstructed since the Rrown deci~
sion in 1954 and formerly occupied by almost 25% of the students in
the district. The result is that vhite students ave nt required to
travel to schools in black residential areas and black students are
required to travel long distances unnecessarily. The above segre-
. gationist and discriminatory uses of Title I monies by the Humphreys
County School district were knowingly approved by the Mississippi
Department of BEjucation.

30a. Plaintiffs Robert F. Jordan, age 29 and Mrs. anda L.
Brown, age 26, are black students attending the Delta Area Vocational

»

School in Monroe, Louisiana. Plaintiffs' school haﬁ 186 plack students

and 4 white students, 8 black teachers and 2 white teachers. This
school is one of 32 vocational schools administered by the Louissana
Department of Education. Seven of these schools have an overvhelming
percentage of black students and faculty while 25 have an overwhelmingly
white percentage of students and faculty. The louisiana Departnent

of Bjucction utilizes substantial Federal financial assistance in tha
administration of those segregated schcols.

3l. Although defendant oéficials of HEW have known, or should

have known, that the Mississippi Department of Educavioun has knowingly
'approved the expenditure of Pitle I monies by local school districts

in thz di%criminatory or secregationist manner descriked in paragraph

30 above, ard that the Louisiana Department of EGucation Las utilized
federal financial assistance in the administration of tha segregated

" vocational school system described in paracraph 30a above, HEW has
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continued its substantial federal payment to these State Departments
of Education, declini;ng to initiate any action to secure compliance
with Title VI. Defendants® failure to exercise the jurisdiction called

for by Title VI has caused a direct violation of the rights of the
plaintiffs in that they have thereby been “subjected to discx:iminatiox;,
under {a] program or activity receiving Federal financial 2ssistance.”
32. The aforesaid violations of the rights of the individual
plaintiffs are symptomatic of a general failure by HEW to exercise
its Title VI jurisdiction with respect to State Departments of Educa-
tion which approve and administer programs of Federal financial assist-
ance. VWhile HEW has secured from each State Department of muFation
a “Statement of Compliance® in which the State Department assured HEW
‘that it would fulfill its nondiscrimination responsibilities as a cor-
dition for the receipt of Federal financizl assistance, HZW haﬁ wholly
failed to require such State Departments of Education to fulfill these
pledges of compliance. HEW has.f.ailcd to monitor, investigate or
determine whether any of the State Departments of Education knowingly
approved the expenditure of Title I monies by local schiool districts
in a segregationist or discriminatnry manner or utilized Federal finaa-
cial assistance in the administration of segregated vocational schools.
In fact, jin many instances such as the examples recited above, the
State Dopartments of Fducation have approved Sor administered programs
of Federal financial assistance which have furthered segregation and

discrimination against plaintiffs and others similarly situated.

33. Defendants, by declining to exercise their jurisdiction under

Title VI with respect to State Departments of Education, without in-

vestigation to dctermine whether such State Departments of Education
have been complying with their obligation to approve and administer
prograns of Federal f{nancial assistance in a nondiscriminatory manner,
have. violated and continue to violate the Title VI and Fifth Amcadwens

rights of plaintiffs and others similarly situated.

R1ig
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34. Plaintiffs are irreparadbly injured by the defendants' vio-
lation of their rights as aforesaid. Accordingly, .t.hey seek as re-

lief declarations by this Court thats

(1) Defendants have violated plaintiffs' rights under Section
601 of Title VI by granting Federal financial assistance to State
Departments of Bjucation which approve and administer programs of
Federal financial assistance in which plaintiffs are subject to
racial segregation and discrimination, and

(2) Dctenduncs. are ::'equ'ired to exercise their supesvisory juris-~
diction under Title VI with respect to State Departments of Education
which approve and administer programs of Federal financial assiscance,'
instituting appropriate action to discontinue such Federal finarcial
assistance whenever, upon proper investigation, defendants £ind that
there iz not in fact compliance by the State Department of Education
with {is obligation tv approve and administer programs of Pederal
financial assistance without discrimination or segregation.

FOURTH CAUSE OF ACTION -~ RIENBGING DISTRICTS .

35. Plaintiffs Furetha Lynn West, age 13, and Stephania
Halliburton, age 16, are black students atiending public schools in
the Dyer County, Tennessee school district. They sue through their
mothers, Mrs. Myra lest and Mrs. Ixs Halliburton, respectively. 2lain-
tiffs' schools were segregated at the time of the ~nactment of Title
VI in 1964. HODW, upon de:emin_ing that plaintiffs' schools werc not
subject to judicial descgregation orders but were still in the process
of “eliminating a dual school structure“ (HE4 Guidelines, March 1968)
required as a condition for receipt of further Federal financial_
assistance that the school disirict agree to implement an HE-approved
desegregation plan. Such plans are generally che'subjecc of intense
nego?iacions between defendants and the individual school @istrict, and

compliance with the ultimately approved plan is nmade a prereguisite by

HEW for reccipt by the district of Federal financial assistance. In

ERIC . 247
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the casa of the school district wherein plaintiffs ‘are in attend-

- ance, a,desegr‘e_gntion Plan was duly approved by HEW and accepted
by the aschool district on December 18, 1968. as the condition for
its recoi;;t of further HEW financial assistance.

36« However, MEW officials learned during an on-site review
on September 9, 1969 that plaintiffs' aschool district had rencged
on its descgregation commitment. When further negotiations proved
unstuccessful Hew not'iﬂed‘ the Dyer County school district in Noven-
ber, 1969-that the file of the district was being referred to
officials in Washington for enforcement action. However, daring
the 1969~1970 school year the district continued its contuwacy and
disobedience of the desegregation requirements previously impused

+ as the condition of its continued elijiLility for Federal assist—
ance, and yet defoendants continuad to grant Faderal financial
assistance to the district throughout the 19:9-1970 school yecar.

36 (a). Plaintiffs Gerald Wayne Rainey, age 11, and Helen
,Ruth Moore, age 11, are black students attending public schoois
in the Contay County, Arkansas schiool distrist. They sue through
their fathers, Carl Rainey and James Edward Moors, respectively.
Plaintiff~' schools were segregated at the time of the enactment
of Title VI in 1954, However, A desegregation plan was duly ap—
proved by HEW on August 29, 19§0, as the ccnditfon for its receipt
of further HEW f£inancial assistence. During November, 1969, HEW
learned that plaintiffs' school districe had reneged upon its de-
segrejation commitment. This contumacy and disobedience. of the
desegregation requirements previously imposed as the conditisn of

> the district's continued eligibility for Federal assistance con—~

tinued throughout the 1969-1970 school year, and yet defendants

O
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continued to grant Pederal financial assistance to the district
taroughout this school year. On July 23, 1970 HEW officials
notified the district that the case would be rafex.:red to the
Justice Department. Although the school district-is contimiing
its contumacy and blatant non-compliance with 'N.tl;e VI, HEW has-
taken no further action and has ~ontinued to gran? Federal finan=
cial assistance to the school, district.

37. Defondants having had full notice of thé' contumacy of
plaintiffs’ school districts, but nevertheless having continued
Pederal financial assistance thereto, thereby violated plain-
tiffs' rights under Title VI, since plaintiffs have thus con-
tinued to be “subjected to discrimination, under fal program or

activity receiving Federal financial assistance.”!

38. The aforesaid violations of plaintiffs’ 'rights are
symptomatic of a general failure by HEW to. secure rights under
Section 601 when there has bee;z probable cause t‘o believe that
school districts have reneged upon commitments under HE~
approved desegregation plans. During the past two years in at

least 99 school districts subject to HEY desegregation plans

there have been major defaults in compliance made Xnown to the

defendants. In some of these districts without color of law or

o 2L5




justification defendants completely ignored for long periods of .
time the districts® default and thus the continued practice of

AT ded p e ae b A

segregation and discrinination by recxpxents of HEW assistance. 1
In many. of the districts defendants 1n1tiated protracted and

]

- inefficient formal procedures, meanwhile continuing to make

med P3G i

ngefal financial payments to said districts long aSter they
N : -had probable causé tosrbelieve that default on the prozised ané

prérequisite compliance -measures rendered the districts.inelig- N

gy

‘_ ible under Title VI. . In many cases lengthy- 1 vestxgat‘01s by j

ey

regional HEW offices followed initial notice pf the district's

" contumacy, without Suspension of Federal payments to the dis-

e B

trict. "hareafter. as much as five or six months passed in .

some cases foliowing formal notice £rom the regxonal of;xce to

the defendants that investigation disclosed’ conturmacy. by the

N 3o

school district (and recommending formal proceedings) before
even a formal notice of hearing was issued by defendants.

. That was the case in Kot Springs, Arkansas, St. John's County,

PUPTEI e

ra

Floridz, and Hearne Independent, Texas school districts. During
o these periods of deli& ket;een regional office notification o
f . defendahts and their formal action, HCW continued its Federal .
financial assistance to the school districts involved. and
after formal notices of hearing were issued oy ;efendants,
protracted HEW proceedings followed, during which such Federal
) assistance continued to flow to distrigts ineligible by reascn
N of Title VI for further Federal aid. .
39. As set forth in'the preceding paragraph, stude;ts
. in numerous school dxstricts sub]ect to ha~approved desegrega-
; tion pluns but reneging on the plan xcquirements, have been
denied their rights under Section 601 of Title VI and the
Fifth amendnent by virtue o£~éontinucd HEW financial payments
5 to districts wherein segregation and discrimination is practicec.

«
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40, Plaintiffs are irreparably injured by defendants’
violations of their rights, as aforesaid. Accordingly, they
.seek as relief on this cause of action deélatati;ns by the
Court that: ) )

(1) Defendants have violated plaintiffs' rights under
‘Sectioq 601 of Title VI by granting Federal financial assist-
ance to public schools attended by plaintiffs wheteih they are
subject to racial segtegation and disctimination; and

(2} To prevent irreparable violation of tzgnts under ]
Sectzon 601 of Title VI and the Pifth Amendment, upon notice
to defendants of probable cause to belzeve that a school -
district has defaulted on its commitment§ under ak HEW- .
approved desegregation plan defendants are required to suspend
all Federal financial assistance to such school Gistrict until
and unless they finally determine, after expeditious hearing
procedures, tﬁét the district is in fact in compliance w%sh

its desegregation élan.

FIFTH CAUS:. OF ACTION - .
DISTRIC"‘S IN ENFORCEMEWT PROCELDINGS

41. Solomon V. Thompson, age 16, and Charlotte McDaniel,
age 11, are black students attending schools i; the Newport
" News, Virginia school district. They sue through their fathers,
Dr. V. P. Thompson and Ernest ¥cDaniel, respectively. The
schools in said district weié segregated by law at the time

of the Supreme Court's ruling in Brown v. Board of Educa:ibn,

segregated by practice at the time of the enactment of Title VI
in 1964 and continue to be segregated at this time. In 1967

and 1968 HEW sought to secure a voluntary desegregation plan

£from plaiﬁtszs' school dzstrzct, but was unsuccessful. Acco:c-

ingly, having determined nrima facie that sai§ disttict was

- -
S L
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H ineligible by virtue of disc:imiﬁﬁtory practices to receive

?ede:al fiﬁancial assistance, on August 14, 1968 BEW iqitiated
formal enforcement procedures against the district. In almost

all such cases b:ought to hearing expe:zence has shown that non=

LIGER Y-y
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compliance has ultxnately been demonst:ated. This was the case . -
{ -in the Newport News proceeding invoiving plaintiffs' school .
district, where the Béaring Examiner found noncompliance in a

decision issued February 11, 1970. HEW's Reviewing Authority

PR

upheld the EZxaminer's decision on October 1, 1970, Nevexthe-
less, &n the three yearé since HEW first administratively

detexmined that plaintiffs' school district was ineligible

and in-the 26 months since it initiateq formal enforcement

|
|
|
|
:
under Titie VI because of its raciai segregation practices, - J
|
|

proceedings against the district, defendants have continued

N Pederal financial assistance payments to the district, declinm-

N

ing to suspend such payments while the proceedings have been

.

a4

in p:ogéess, or éo progide for any recaptuxe thereof after the
proceedings are councluded. By virtue c£ that action delendants
have violated plaintiffs' rights under Section 601 of Title vi,
causing them to be "subjected to discrimination, under [a]
program or activity receiving Federal financial.assis:ance.'
42. Defendants have elsewhere recognized.the power of
immediate suspension of.?ederal'finéncial assistance to school
: districts after initiaticn of enforcement proceedings, which
power they have wrongfully declined to exercise as allaged in
the prévious paragraph. Thus, coincident with the initiation of
’formal enforcement proceedings HEW regularly suspends furds for
"new” programs, that is, programs under the same statutes as
qxisting grants but which cost substantially more, oxr progzams

: under different statutes. iiowever, funds for so-called

g e
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—
)
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- “contiauing” programs are not suspended even though the schocl

Cisteict must reapply for such financial assistancz each vear.

: in a€éition, AZW makes all cymanss on prcg:ans azproved priox

5 To the notice of dearing. The resuli is that after HEW has

ccided that a discrict is oriza facie ineligible to zeceive .

; Feeral Zundés and has noticed a neozxﬁg, it cout;nues L0 granc
! federal finmancial assistance to such districss. Lot

43. The violation of p-axn ifss® rights causcd by

. . L. e
Tailvse to suspend the flow of Federal funds curing enlorciment
: Procogdings, or to provide Zor -ecgo.ure rights :ae:e.u, -is-

cxacexbated y the extraoréinazy delays Guring such Proctedings.
o~ .

. ~aus, &t least one or two years have generally passed petween

. HE3's notice of hearing and the termination of fuads. 3In plain~
viZfs' Gistrict more than twb yeaxzs have alreacy passcd since

: as eei = Ahpeat = LEimal Seadcfew me domie il e
igs ¢ hearing withcut a final decision on temmination
I

: o2 funGs having been made. - .
44. The aforesaid violations of plaintiifs' zigats axe
: sympromatic of a general failure by HEW to secure rights under

Scction 601 after HEW has detesmined prima facie that the school

district is ineligible to xeccive Federal funds. asaving made -

. such a éetermination, EZW refuses to suspond lunds for previousiy

£

pocoved programs or for "coatinuing® p:or:amS'app:oveé sitex

notice of hca:ing. in gdéitior, gefendants re fcsq to mzke pro-
vision Toxz the recaptu.e of such expended rederal monies in the
cvont of @ near.ﬁg dcterm‘nut.on of noncorv fance. The result
: Zs an cmasculation of the Title VI aand Fifth Amondment Tights

of the plaintiffs and others similarly situated.

4S5, 2laintisis are irreparadly injured dy delendants’
violations of their rights, as aforcsaid. ~ Accoudingiv, thoy

y the

- seoX as zeiicf on this causc of action éeclarations

@
o
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(1) Defendants have violated plaintiffs’ rights under Sec~
tion 601 of Title VI by granting Federal financial assistance to ,
public schools attended by plaintiffs wherein they are subject

to racial segregation arnd discrimination, and

s P e

(2) To prevent irreparable violations of rights under Sec=
tion 601 of Title VI and the Fifth Amendment, vpon defendants’
determination that a district is prima facie ineligible to re-

ceive FPederal funds, defendants are required either (a) to sus-

pex:nd all Pederal financial assistance to such school Gistrict un-
‘til and unless they finally determine, after expeditious hearing
precedures, that the district is in fact in compliance with Title
VI; or (b) to r.ke provision for the rccapture of all such Federal
financial assistance expended. during the course of such expeditious
hearing procedures in the event of a hearing determiration of non-
compli-a_nce.

SIXTE CAUSE CPF ACTION - OBSOLETE PLAIY DISTRICTS

46. .Plaintiffs Dianne Young, age 9, and Linca Ford, age 15,
are black students attending schools in the Forrest City, Arkansas
school district. They sue through their mothers, lMrs. Ora lLee
Young and Mrs. Georgla Lee Ford, respectively. Plaintiffs Sheila
Faye Thomas, age 12, and Chester Fairley, Jr., age 12, are black
students attending schools in the Gulfport, Mississippi Municipal
Separate School District. They sue through their mothers, lirs.
Edmonia Norris and Mrs. Vera Fairley, respectively. Prior to the

Supreme Court decision on October 29, 1969 in Alexander v. Holpes

County Board of Education, 396 U.S. 19, HEW had pormitted plain-

tiffs’ school districts to postpone complete school desegregation

until Scptember 1970. In approving desegregation plans so providing,

[~
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Y
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HEW should have known that such delay in implementation was prob-

ably not in-conformity with the Constitution. 1In any event, all

-donbt was removed by the Supreme Court's ruling in Alexander that

B “the obligation in every school district is to terminate cual

: school systems at once and to operate now and hereafter only uni-

tary schools.” DNevertheless, even after the October 29, 1959

Suprepe Court ruling rendered the delayed compliance provisions

of plaintiffs® school d:‘.s.tric'ts' plans clearly obsolete and in-

valid, defendants failed to require plaintiffs' districts to de~

seg.regate immediately and continued to make E‘ede.aral assistance pay-

> ments to them with full knowledge of their ineligibility. In thus

: expending Federal funds throughout the 1969-1970 school year to
plaintiffs® districts plainly ineligible to.receive them under
Title Vi, ZJafenlants thereby manifastly Scprived plaintiffs gf

. their right protected by Title VI and the Fifth amendment.

B 4>7.. Plaintiffs Alice Moore, age 14 and Linda Lee Cody, ace

' 7 are black students attending schools in the Os.ceola, Arkansas

school district. They sue through 'thei‘r parents, Mrs. Madelyn

Moore and A. B. Cody, respectively. Prior to the Supreme Court's

-~

decision on October 29, 1969 in Alexander, suora, HEW had permitted

plaintiffs® school district to postpone complete dcsegregation un-

til September 1970. Following the ruling in Alexander requiring

desegregation “at once®, rendering thz September 1970 plan o'f

plaintiffs’ school district obsolete and invalid, defendants fa‘led
+ to require plaintiffs® district to desegrecate immediately and con-

tinied to make Federal assistance payments thercto with full knois
L ledce of the gistrict's ineligibility. Indced, in the spring of .

1970_ defendants agrecd to postpone the desegrecation deadline uatil

O 5 . - T
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as late as September 1971, In thus expending federal funds for
more than one school year after Alexander to plaintiffs' dis-
.f.rict plainly ineligible to receive them under PTitle VI, and in
thus-promising to continue such unlawful e;cpenditures until as
late as September 1971, defendants thereby manifestly deprived
plaintiffs of their rights protected by Title VI and the Pafth
Amendnent.

48. Defaults by def;ndénts similar to those set forth in
the preceding paragréphs were consunmated by them in 1969-1970
in at least 84 other school districts with September 1970 deseg-
regation plans. It 'has becn HEW's practice, upon such a "clari-
fication® of the law as in Alexander, to rei.';xse to require coa~
formity with such modification or clarification until at least
lzuing cchosl year. By such practics HEY has continually
expended fan:]s to school districts ineligible to receive them,
in vio-l.ation of the Title VI and Fifth Amendment rights of plain-
tiffs and otl:\ers similarly situated.

49. Plaintiffs are i.rreparabl;'f inju’rad by defendants' vio-
lations of their rights, as aforesaid. Accordingly, they seek as
relief on this sixth cause of action declarations by the Court thats

(1) Defendants have violated plaintiffs’ rights under Section
601 of Title VI by granting Pederal financial assistance to public
schools atrended by plaintiffs_ wherein they are subject to racial
segregation and discrimination, and

(2) "To prevent irreparable violation of rights under Section
601 of Title VI and ;-.‘he Fifth Amcndmert, upon a Supreme Court change
or clarification of desegregation requirements rendering obsolete.

a::id_invalid a zchool district's approved plan of desegrvegation,

R,
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' Q@efendants are required to suspend all Federal financial assiste

ance to such school district until and unless they finally deterw

mine, after expeditious hearing procedures, tkat the district is

in fact in compliance with the prevailing ;-lesegregation require=-

ments of the Federal Constitutinn.
* * * *

50. By reason of the defaults outlined in the above six
causes of action, HEW has been expending from Federal tax revenues
financial assistance to racially segrecating and discriminating
public schools and colleges, thereby violating Title VI, and the
Fifth and Fourteenth Amendments to the Constitution. Plaintiffs
Maurice Pinkelstein and Virginia DecC. Pranl:,. suing as Federal tax-
payers whose taxes are being thus expended, are entitled to declar-
atory and other raliaf againat further unconstitutional exnenditurs
of Federal tax revenues by defendants to support racially secre-
gated systems of public education.

RELIEP

WHEREFORE, glaintiffs pray that tbis Court grant them:

{1) The declaratory relief requested in Paragraphs 19, 29,
34, 40, 45, 49 2nd 50 above;

(2) such injunctive relief ag may be necessary to secure the
rights thus gdeclared;

(3) such other and further relief as may be proper in the

premises, : .
. Respectfully su;;‘itted,
cm b L@

Jack Greenberg Josep-l‘ L. Rauh, I’
James G. Mabrit, III John Silard s .
Norman Chachkin . Elliott C. Lichtman

NAACP legal Defense Fund . Rauh angd Silard

‘10 Columbus Circle 1001 Connecticut Avenue, ..
- New York, R. Y. 10019 lashington, D. C. 20036

Attorneys for Plaintiffs
3 Fp T
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APPEMDIX K

ADAMS ORDERS OF MARCH 11 AND 24, 1983
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D . . UNITED STZTES DISTRICT COURT H

1 FOR THE DISTRICT O) COLUMBIA MRt l‘g& -
KENNETH ADAMS, st al., JAMES F. DAVEY, Clerk

’ Plaintiffs,

T V. d .

; Civil Action No. 3095-70

: TERREL H. BELL, SECRETARY

. OF EDUCATION, et al.,

N Dafendants.

¥

H WOMEN'S EQUITY ACTION LEAGUE, et al., ) .

; )

4 Plaintiffs, )

. V. Civil Action No. 74-1720

:f‘ TERREL H. BELL, SECRETARY

. OF EDUCATION, et al.,

7 Defendants.

:

3 ORDER

: The Court has before it defendants' motion to vacate the

4

: Consent order of December 29, 1977. The grounds of defendants' motion are
stated to ba: (1) a change infacts, (2) a better consideration of the

: facts in light of experience, and (3) a change in the law. Upon consider-

; ation of defendants' motion and the oppositions thereto, we are satisfied .
that defendants' showing in support of their motion to vacate does not

3 meat the applicable standard that there be "a clear showing of grievous

w

;~ wrong evoked by new and unforeseen conditions,® United States v. Swift & Co.,

286 U.S. 106, 119 (192%;, and that "the purposes of the litigation as
incorporated in the decree”, United States v. City of Chicago, 663 F.2d

T
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)
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1354, 1360 (72th <ir. 1981), have been accomplished.
) Ascoriiingly, it is by the court this _/# "~ day of March, 1983,
§ 5

* ORDZRED.that defendants' motion to vacate the Consent Order of
Decesber 29, 1977 be and the same hereby is denfed.

> Qu.Ga”

L]
R lu John H, Pratt
- ited States District Judge

—
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UNXTED £ fATES DISTRICT COURT F l L E D
. . =~ POR TBL DISTRICT O¥ COLUMBIA
kAR 11083
KENNETH ADANMS, at al., ; ILHES F. DAVEY, Clerk
flaintitfs, ;
v. . ) Civil Action No.3095-70

TERREL M. BELL, SECRETARY OF
EDUCATION, st al.,

Defendants, )

WOMEN'S PQUITY ACTION LEAGIE, et al., )

Plaintiffs,
v, )y
) Civil Action No. 74-1720
TERPEL R, BELL, SECRETARY OF )
EDUCATION, et al.,
Dafendants.
_ORDER_
Preamble

i. The Corsent Order entered by this Court on December 29, 1977
izposed timeframes (ind rolaled requirements for d4isposition of cases under
Title VI of the Civi' Rights Act of 1964, Title IX of the Education
Azend=sents Act of 197., Ser.ion 504 of the Rehabiiitation Act of 1973
and Executive Ozder 13246, as amended, based ucon principles set forth
in Paragraph F of ~l.is Court’s Order of March 14, 1975 and in the Order
of June 14, 1976 negotiated by the parties,

O
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11. Ruling on motions filed by plaintiffs and plaintiff-

intervepors, on February 10, 1932 this Court issued an Order for defendants

to show cause \vhl; they should not be held In contexmpt of corrt for

failure to adhere to the requirements of the Decembe. 29, 1977 Ordar. s
iiil. Aafter a hearing on thu Order to Show Causae, on March 15, -

1982, this Couct found' that the Dacexber 29, 3977 Order *nas been violated h

v

in many important respects®; crdered that the parties attempt to reach an
agreement on a new order by August 15, 1982, or absent such agreement
that the parties submit separate orders for consideration by the Courts
A and declined to discharge the Rule to Show Cause, stating that this Court
) A '\'du agaln get into the quastion of what f:oercion will ba necessary to
insure the coxpliance with this Urder, absent the consent of the parties.®
iv. ©On July 13, 1982, in a hearing in chambers, this Court again
- addrossed the importance of the Order, finding that if the government is
“left to its own devices, the manpower that would normally be devoted
to this type of thing, , . . might be shunted off into other directions,
will !o..dn awvay and the substance of compliance will eventﬁnny go out the
window.® <This Court also stated that the pecember 29, 1977 Grder should
provide the structure for any consideration of changes a&nd mcdifications. .
v. The bast efforts of the pnrti:u did not result In an agreement
on an Order.
vi. Consistent with these “irectives, the provisions herein
mdify the terms of the 1/77 Consent Order as it applies to the defendants
ofticials of the Department of Education (ED) and the Department of Labos

(DOL) , their successord, agents and erxployeces.
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vii. The provisions in Parts I and IT herein relate to all ¢
educational hutitutions in the United States covered by Title VI, Title IX
and saction 504 vhich receive financial assistance from ED, and all other
entities in the United States which receive ED funds covered by Section 504.
The provisions in Part III herein apply to all educational institutions
which receive federal cont:.nct funds covered by Executive order 11246.

viii, The Rule to Show Cause is discharged. Nothing in this
Order however, shall prevent plaintiffs and intervenors from seeking such
further relief as they deem apprupriate, against defendants or any other ’
party, to vindicate their rights under the Congtitution, Title VI, Title
IX, Section 504, the Executive order, or other provisions.

Defendants, ‘heir successors, agents and employees are enjoined .
as follows:

PART I: TRANSITIONAL PROVISIONS :‘

1. The complaints and compliance reviews pending at the date of

entry of this order, which have not been processed within the timeframes s

requirel by the December 29, 1977 Order, shall be processed in accordance
with the provisions of this paragraph:

(a) ED shall resolve (process to the formal enforcement
stage if necessary) all complaints and compliance reviews in which
investigations have been completed within 97 days of tha date of entry . - ~-’
of this order.

(b) shall resolve all compiaints and compliance reviews
in which investigations have not been completed within 180 days of the

date of entry of this Order.

(c) Bowever, may resolve up to twenty percent of the




total ;mmbaz‘of these pPending complaints and compliance reviews as late as
_one year from the ate of entry %f this Order.

d. All complaints and compliance reviews which have been

: - Pr d .in accord uvith the timeframe provisions (1% 15, 22) of the

s . 1977 Order may be proeess;d in accordance with such provisions as rodified

in Part II of this Crder. T
2, For those long=-pending complaints in which investigations

[r2erery

have been effectively suspended, ED shall for 60 days make reasonable

1

efforts to notify the cormplainant that ED is now prepared to process the .

complaint. IE, after reasonable ¢ .forts are made, ED is unable to locate

e e

the complainant or the complainant does not wish to pursue the allegation, *

the complaint may be closed. Any complaint so closed shall be reopened only M

3

upon good cause shown. .

S DD S U Fag

PART IX: PROVISIONS REGARDING ENFORCEMENT )
OF THE APPLICABLE LAWS

A. pefinitions

Pr=rEEre

J

3. A "complaint” is defined as an allegation that an affected

PR

institution has violated one ormore of the applicable laws and/or the

4 regulations promulgated under those laws. A “"complete complaint” is one
i which (a) identifies the complainant by name and address; (b) generally
identifies or de.sczibes those injured by the alleged discrimination (names
. of the injured person or persons shall not be required); (c) identifies
- the affected institution or individual alleged to have discriminated in
sufficient detail to inform the Office of Civil Rights waat disgrimination

.
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occurred and when it occurred to permit ED to commence an investigation.

To be complets the complaint need not allege the law or laws being violated.
A complaint which is substantially modified or amended by the ccmplazinant
(e.g. addition of new allegations or recipients) subsequent to its acknow-

ledgement shall be deemed a new complaint for the purposes of cowputing
the pernissible time. a .

& A ®“compliance review® is an investigation or review (other
than one limited to the investigation of a specific complaint) of an
affected institution undertaken by ED in order to determine whether the
institution is in compliance with the applicable laws and/or the regulations
promulgated under those laws,

S. An ®affected institution® is an educational institution or
other entity (hezohu.éter institution) in the United States which administers
a program or activity :ec‘lvinq federal financial assistance from ED. The

®applicable laws® are Title VI of the Civil Rights Act of 1964, Title IX
of the Education Amendments of 1972 and Section 504 of the Rehabilitation
Act of 1973, as amended.

B. Procedures for Handling Complaints

6. Within 15 calendar days of receipt of a coxplaint, ED shall

notify the complainant in writing whether the complaint is complete or
incomplete'.

(a) If the cocemplaint is complete, ED shall notify the
complainant, within 15 days of receipt of the complaint, whether ED has
jurisdiction over the aheqations in the complaint, whether the complaint
is patently frivolous; of the timeframes, procedures »nd laws applicable

-5-
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‘t:o‘thrpx:occu.!..nyo!“thc'co:plunt; and if an on-site investigation is

planned,- the date scheduled for the investigation of the complaint. If it

is determined :nb:;qmt to the 15 day period that an on-site investigation
will be held, notics of the on-site .anostigation shall.be given at the tine
of. such determination.
(b) If-the complaint is incomplete, ED shall notify the

" complainant, within 15 days of receipt of the complaint, of the particular
elemants Missing in the complaint filed, the information and steps needed
to complete the complaint, and the date by which further information-necessary
to complete tb.' complaint must be received. If the information necessary
to complete tle complaint is not received within 60 days of the no.tincation,
ED shall close the complaint and shall so notify the complainant. For

good Ty requests to reopen complaints which were closed because
of incompleteness shall be granted by the Assistant Secretary for Civil
Rights or an authorized designee. If thte information necessary to complete
the coqilunt is provided within 60 days, ED shall, within 1S calendar days
of receipt of the information, notify the complainant of the information
described in paragraph (a) herein.

{c) 2D shall also notity the complainant that if any
individual is harassed or intimated by the affected institution because
of filing of the complaint or participating in the investigation of the
complaint, such individual may file a complaint alleging such harasiment
or intimidation which will be handled pursuant to the timeframes set forth
herein or on an expedited basis, if ED so determines.

6o
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7. Within 15 days of receipt of a complete complaint, ED shall
notify the lttcct:gd institution in writing of the nature of the complaint,
the “imeframes and procedures for processing complaints, the applicable legal

- authorities, and if an on-site investigation is planned, the date scheduled

RS TR

for the-investigation of the complaint. If it is determined subsequent to

PRy

the 15 day period that an on-site investigation will be held, notice of
the on-site mnsugntison_shall be given at the time of such determination. E
8. During the investigation of the cozplaint, ED shall investigate .

Boatpa Ay e
’

all allegations in the eomplaint. interview the complainant, contact and
davelop informatiocn from the affected institution and witnesses having
information relevant and material to determine whether a violation has

occurred, and shall afford to each a full opportunity to present all

NI

evidence. During the investigation, whenever the Office of Civil Rights
(OCR) anticipates making a partial or total finding adverse to the cozplainant
i ED shall advise the complainant of the evidence either by showing the evidence -
f"“‘ Of by surmarizing such evidence. .omplainants shall be provided a tizmely
. opportunity to respend to such evidence.
9. Once ED determines whethe a violation has occurred, it shall
: notify the complainant and the affected institution of the determination ’
through a letter of f£indings. The letter of findings shall address all
allegations and issues raised in the ccmplaint and during the investigation. -
It shall set out ED's con.lusions regarding each allegation and issue,
¢ supported by an explanation or analysis of the zelevant information on

which the conclusions are based, and set out an outline of the corrective

: Q -
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action requirdd, if-any. If such corrective action is required, the letter '

’

of £indings must include & determination of noncompliance as the basis for

the co:r;c;i'vo action. However, this provision does not preclude a

TegER Vb e g

negotiated settlemeat of the complaint before a letter of f£indings is
required to be issued under § 12(b) (1) or ¢ 13(b) below. Further, ED
shall notify the complajnait that upon request, it will provide to the .
complainant & copy of all ED correspondence sent to the affected institution
subsequent to the letter of findings, pertaining to ED's determination with

b
!
ES

respect to the complaint. .

10. If ED makes a finding of noncompliance, ED shall seek
voluntary ‘complianca through negotiations. Prior tc the initiation of
negotiations, ED shall consult with and obtain from the complainant any
information which may be needed to fashion an appropriate remedy. During
the period of negotiations, ED also shall keep the complainant advised of
the status of_the regotiations as they apply to the remedy being sought
for the complainant. If OCR believes that a settlement offer less than
that :e:;nested by the complainant is appropriate, ED shall advise the
complainant of the evidence, if any, and the reasons supporting its belief
in tie manner set forth in ¢ 8 above. If corrective action is secured, ED
shall notify the complainant of the corrective action taken.

11. If voluntary compliance cannot be secured through R
the negotiations process, ED shall initiate formil enforcement action by .

commencing administrative proceedings or by other means authorized by law.

C. Timeframes Concerning Complaints

12. ED shall investigate and resolve all complaints under the

applicable laws within the following timeframes:

-8
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(a) within 15 calendar days of receipt of a complaint,
ED shall issue the notification required in 9% 6{a) or 6(b) above.

Lo {0 R AN Yo,

{b} 'COtphtc complaintss:
(1) 1I£ the initial complaint is complete or upon
its cozpletion, ED shall conduct a prompt investi-

UL TR SR E

5 gation to detet;.lna whether a violation has occurred.
Such detexmination shall be made in writing within
105 days of receipt of the complete complaint.
(2) 1If£ a violation has occurred, ED shall attempt

AR AR (A e

to bring the affected institution into voluntary

cospliance through negoti_a-tions. If such corrective
acticn is not secured within 195 days of receipt

of the ccmplaint, ED shall initiate formal enforce-
ment action by commencing administrative proceedings

or by other mcans authorized by law, no later than

225 days after receipt of the complete complaint.

D, Complaint Timeframe Exception

. 13. 1In order to allow greater flexibility in the processing
of complete complaints such as complaints raising complex issues or requiring
policy development, an exception with longer timeframes shall apply:

(a) For those complaints not covered by the transitional
p provisions g¢ 1(a)-(c) above, not more than 20 percent of the complaints
received in any fiscal year on a national basis or 30 percent of the

. complaints from any one subject category (Title VI-race: Title VI-national

I -9-
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origin: Title IX; Section 504} on a national basis, and not more than 30
percent of the'complaints received or handled by any one region shall be

excepted from pr ing in accordance with ¥ 12 above.

’ * (b) "ED shall conduct a prompt investigation of such
excepted complete complaints to determine whether a violation has occurred.
Such determination shall be nade in writing within 195 days of receipt
of the complete comh.ii\:.-.

(c} If a violation has occurred, ED shall attempt to bring
the effected institution into voluntary compliance through negotiations. If
such corrective action is not secured within 315 days of receipt of the
complete complaint, ED shall initiate formal enforcement action by
commencing administrative proceedings or by other means authorized by

law no later than 345 days after receipt of ‘the complete complaint.

E. Compliance Reviews

14. ED shall conduct an aporopriate number of corpliance reviews
in each fiscal year to ensure adequate enforcement of the applicable law:
(1) geographically dispersed througlout the country; (2) in Title VI
cases, including a representative rumber of reviews of discrimination in
student assignment in large schoot districts: (3) covering a range
of issues in sex discrimination in elementary, secondary, and post-secondary
education (including special problems of minority womenj, (4) covering
student and employment programs and practices; (S) in Lau cecmpliance
reviews, geographically dispersed throughout the camtyy in proportion
to the needs in different regions; (6) an appropriate number ot'
‘compliance reviews undex.section 504; (7) covering special purpose

districts or schools; and (8) covering vocational education districts or

~10~
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schools including reviews of state agencies implementing Methods of
AMministration pursuant to Section II of the Vocational Education guidelines.

{45 C.P.R. § 80, App. B).

?. Compliance Review Procedures

8 .
At the beginning of each quarter or within ten days after

18¢
ED notifies an affected institution ED also shall notify the parties which
attect;d institutions will be subject to compliance reviews, the general
subject area of ths reviews, tlie dates on which the reviews will be commenced
during the coming quarter of the fiscal year, and which reviews will be

conducted pursuant to the compliance review timeframe exception under

1 18 below.
G. Compliancw Review Timeframes

16. Within 90 days of the date that a compliance.revieu commences,
ED shall determine whether the affected institution is in compliance with the
applicable laws with respect to the issues investigated during the review.
If the afi-:ted institution is in compliance, ED shall notify the affected
institution of the specific issues for which compliance has been found and
issue a letter of findings setting forth tin specific reasons therefor.
If outstanding complaints against the affected institution are not resolved
during the compliance review, ED shall advise the affected institution that
the finding does not address the issues raised in the complaint and in no

way prejudices a future investigation of the complaint. If the affected

-11-
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institution {s not in compliance, the letter of findings shall set forth

-

e

the specific reasons therefor, and an outline of the eorrective action
required. If such corrective action is required, the letter of findings

mst include a determination of noncompliance asg the basis for the

corrective action. However, this provision does not preclude a negotiated

ey TE -

settiement of the‘cmp‘g‘.unt befores a letter of findings must be issued under

this paragraph and § 18 below. ED shall seek corrective action through

regotiations. If such corrective action is not secured within 180 days of

PRarare ey

the commencement of the review, ED shall initiate formal enforcement action

by administrative proceedings or by other means authorized by law no later

oy

than 210 days after commencement of the review. If an on-site investigation

is scheduled, the timeframes set forth in'this paragraph shall run from the
date that ED commences the investigation at ths site of the affected
institution. . .

e e

17, In the cuurse of the compliance review, ED shall afford

parents, sgtudents and employees of the affected institution full and N

e

timely opportunity to present to ED information regarding the subject of d
the affected institution's compliance with the applicable laws. s

8, Compliance Raview Tirmeframe Exception

; 18. 1In order to allow greater flexibility in the processing of

FAN Ry ang

compiiance reviews such as those involving complex issues or requiring
- policy development, an exception with longer timeframes shall apply.
3 (a) For those compliance reviews not covered by the
transitional provisions of %% la-c above, not more than 20 percent of

the compliarce reviews conducted in any fiscal year on a national basis,
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not mors thnn. 30 percent of the total compliance reviews from any one
subject category (Title VI-race; Title VI-national origin; Title IX:; Section
504), on a national basis.and not more than 30 percent of the revieus
conducted by ‘nny; one region shall be excepted from processing in N .
accordance with the timeframe requirements- of t 16 above.

(b} Within 180 days of the date that a compliance review
L .
within this ption , ED shall determine whether the affected N
institution is in compliance with the ai?pl.‘.cablo laws with respect to the i

issues h;vuugatod during the review. If the affected institution

is not.in compliance, ED shall seek corrective action through negotiations. ’
1f such corrective action i{s not secured within 300 days of the commencenent

of tha review, ED shall initiate _!oml angorcmnt action by administrative

procesdings or by other .means authorized by law no later than 330 days after
coomencement of the reviev. If an on-site investigation is scheduled, the
timefranes set !or‘th in tl'xis. paragraph shall run from the date that ED
conmences the investigation at the site of iié affected institution. If
no on-site.investigation is conducted, the timeframes shall run from the

date D requested information from the affected institution.

I. fimited Tolling of Timmframes

19. The timeframez Zor procesaing. complaints and compliance
reviews set forth in t¢ 1, 12, 13, 16 and 18 above shall be tolled under.
the follcwing conditions:

(a) Witness Unavailability Caused by Extended Absence:
If any person whose testimony is materizl and relevant to the allegation
is unavailable by reason of an ex (e.q9.,

sabbatical or illness) so that ED iz unable to complete the investigation

ded ab r recess, *

-13-
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or nagotiation within tha timeframes specified in 91 1, 12, 13, 16 and 18
abova, ED “ahall no_dty the cosplainant (when applicable) that such timeframes
shall be tolled during the pericd of tha witness' absance. ED shall also

: provida a specified date for cospletion of the investigation or negotiations.
which shall be no later than the time remaining in the applicable old time-
frame before the th.t:m vas tolled.

3 . (b} Court Orders If a court order Pravents the procassing
j of a complaint or complinnce review, the applicable timeframes shall be
tolled during the pendency of the court order. In the case of complaints,
: ED ahall notify the complrinant of the tolling of the timeframa.

(c) Pending Litigation: If the Assistant Secretary for

’ Civil Rights datermings that pending litigation involving the same affected

ingtitution and the same iunn as are the subject of a complaint or
compliance xeview pmanu or makaes inappropriate procassing of the
conplaint or compliance review, the applicable timeframes shall be tolled

N during the pendency of the litigatiom. 1In the case of complaints, ED
. shall notify the complainant of the tolling of tha timeframes.
o (8) Denial of Accesa to Information: If an affected

institution refuses to allow an invndqntiqn to be conducted, or without
good cause rafuses to aupply records or other materials which are necessary,
material and ralevant and without which the investigation cannot go forward
within 60 days of ED's request to do so, ED shall ltte:n{:t to secure voluntary
compliance within 120 days of the request. If compliance cannot be secured
voluntarily, ED shall initiate formal enforcement action by commencing

i administrative proceedfnqs or by other means authorized by laws within 150
days of the request, unless the Assistant Secretary for Civil Rights

14~
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dct-x;incs that the failure to provide access or suvply records or other
materials should be joined in an enforcement action of the substantive
issues invol;-d.ié the investigation. Where the information accass issue
is joined with:the substantive issues, the timeframes set forth in 111,
12, 13, 16 and 18 above shall apply. Where the information acceas lasue
is not joined to the :Gbstnntivn issues, the timaframes set forth in 111,
12, 13, 16 and 18 shall be tolled until the informaticn is obtained. 1In
the case Of complaints, 20 shall notify the cozplainant of the tolling of
the tizeframes.

(e} Age Discrimination: 1In complaints containing
sllegations of age discrinmination in addition to allegations of violations
of Title IX, Title VI or Section 504, in o;dar to allow the ccomplaint to
be forwarded to the Pederal Mediation and Conciliation Service (FMCS), the
applicable timaframe shall be tolled for 60 days or until the complaint
is returned to ocn‘é;o- rMCS, vhichever is earlier. If the complaint is

not rasolved by FMCS within 60 days, ZD must resume processing of the

compliint within the applicable tihe!ramcs. ED shall notify the complainant

of the Curation of the tolling of the timeframes.

Jo Publishing Annual Plans

20, Each year at loast 60 days in advance of the fiscal year
commancing with fiscal year 1983, ED shall publish a proposed annual
operating plan for the coming fiscal year permitting members of the public
to comment thereon. After public corment has been received a. evaluated,
ED shall publish a final annual plan by the close of the first quarter of
the fiscal year.
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¥. Surveys c;t Affected Institutione:
: * 21, In.fiscal year 1379, NEW conducted & survey under all

of the applicable laws of a representative number of elementary and
secondary school districts oa studant services and ednissions {rsues. -
ID intends to continue ato.conduct such surveys in alternate fiscal ycars .
with submissions due in October. Further, XD intends to cond.ct & survey t

PR K -

under all of the epplicable laws of a x:opnuautivc nunber of institutions 1
of higher educstion that receive or benefit from ED funds covering student
services i{ssues. IED also intends to conduct a survey of vocaticnsl schools
based on thc updated universe of recipients {ncluded in the Fall 1979
Vocationel Educatioa Civil Rights Survey at least once every four years
beginning in £a111383. All surveys shall request the aubaission of infor-
mation and data ldoquu.!:o assist ED in determining vhere ard if cozpliance
ravievs should be conducted, and to fecilitate the processing of complaints
and the identification of possible violations under the uppl.icabh laws.

If ¥D plans any changes in the current survey at the conclusion of the present
cycls of the OCR 101/102, such plans shall be submitted to plaintiffs ana
intexvencrs for comment in cdvance of their adoption. =D shall require

; sxch surveyed school district or effacted institution to keep copies of
completed surveys on file and make them evailable to the public on requast.
Yor those yaars that such surveys are submitted to ED, it shall alzo mike

the surveys which it collects availabls to the public.

L. Sotice to the Public

22. within 30 days of the entry of this Order, ED shall print
the full terms of this Order in the redoral Register.
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M, Assurance- Forms:

23, ED sh'an require any educational institution receiving
€edaeral fu.nds‘ to h-avo completed Title IX, Title VI and Section 504 assurance
forms. If the regulations requiring educatlonal. institutions receiving
federal funds to completa assurance forms are amanded in any way, this
paragraph shall be confidered arended without the need to return to this

Court for formal approval.

N. Reporting:

24, Six Month Reports: Defendants shall provide to th.e parties
twice a year on April 3v, (for October i through March 31) and on
“October 31 (for April 1 through September 30), information which nay be
supplied by computer printouts, showing its enforrement activities occurring
in the previous six months as follows:

(a) complaint/Coapliance Review Actions:

. (1) similar to defendants' Exhibit B Management
Indicators (submitted to the Court during the March, 1992 hearing) showisns
surmary for nation and for each region, by-basis, by month (and 6 month
average in the reporting pericd) and showing separately for complaints
and compliance reviews: starts/receipts; total closures; investigated
closures; total pendings accountable to regions pending; number of investi-
gators working oa complaints/compliance reviews; total investaigators; percent
of investigators on complaints/compliance reviews; total pending per
investigator; accountable pending pur investigator; productivity; sub-
stantive closures; change closures; percent closures resulting in change.

(2) similar to Table VII of defendants' current report

to parties, national and regional summaries of issues for complaints closed

-17-
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during the reporting period or pending on the last day of the period,
by age and by basis.

RS

(3) sSimilar to Table VII of defendants' current -
report, national and regicnal summaries of ccauplaints closed during the .
reporting period or pending on the last day of the period, by age and M
by basis. ’

K.
(4) Identical to Table VI of detendants' current report. :

R I e vty

a-list of recipients subject to compliance reviews, by region, by basis
. and issue; date of on-site investigation, date of LOP, dates of referral .
for enforcement and initlation of enforcement.

e ——— ~(S)~"As~Curr€itly prepared by OCR, national suzmary and

regionzl totals of compliance reviews, by basis and by issue (e.g., as
N set out in paragraph 14 above) including the number of reviews open
at beginning and end of reporting pericd; and started and closed during

Ay 1

reporting period. -3

(b) Compliance with Timeframes (Complaints z
and Ceapliance Reviews)

T S R N

Similar to defendants® Exhibit B, referred to in ¥ 24a,

sSupra, e.g.. pp. 2, 4 and Table III of current report to parties, showing
ies of due dates within the reporting period and those missed,

¢
N

separately for corplaint and compliance review actions, by nation, region
{mm, including the Ceasons for missed due dates. This information )
¢ shall be provided for the total number of complaints and compliance reviews; N
for those coxplaints and compliance reviews processed under the normal
1 timeframes set forth in 99 12 and 16 above and for those processed under

the exceptional timeframes set forth in Y% 13 and 18 above.

~18-
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(c) Early Warning Reports:

Data showing how long each case rerains on the Yarly

Warning Reports.

{d) Lelters of Findings:

Separately for complaints and compliance reviews,
2 national susmary, month by month, of letters of findings issued, the numbar
in which violations were found.and the number in which no viclations-were

—founds

(e} Iavocation of Timeframe Exceptions:

The number and percentage of ccmplaints and the number,
percentage and identity g! compliance reviews placed in the 20 percent
exception provisicra s;t forth in 99 13 and 18 above within _the reporting
period by nation, region, basis and reason.

(£) Invocation of Tolling of Timeframe Provisions:

Separately concerning each of the tolling provisions
set forth in ¢ 19 above, the number of complaints and the number and identity
of compna.nc;e reviews in which the timeframes were tolled within the
reporting period by nation, region, basis and reason.
25. Transition Period: <Concarning the one year transitional
provisions set forth in Y 1 above, defendants shall provide reports to the
parties seven minths and thirteen menths from the date of this Order. The

reports shall show (broken out by cases investigated and not investigated

-19-
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LTS

as of the date of the Order): ! * number of affected complaints and the
nunber l.nd identity of affected compliance reviews, the number whose due
date fell wltixln".:i:c.xeporting period, the number of due dates met, .
the number of due dates missed and the reascas for missed due dates,
summarized by region.

< 26. Annual Reports: Defendants shall provide by Cctcber 31
ot -“€ach year the following:

(a) GQuality Assurance Study reports for the preceding

year;
(b) Budget figures proposed by OCR to ED, proposed by
2 ED t0"0MB and approved by OMB for the following fiscal year:
‘ (c) The final app:opri.ation‘ for OCR for the preceding

fiscal year and the total amount of that appropriation expended at the
end of the fiscal year; -

(8) Staffing data for OCR for ths preceding fiscal year
and pzojected for the forthcoming fiscal year, including total staff ceiling,
number of positions filled and number of positions vacant.

27. 1If ED bes failed to couply with the obligations set forth in
this oxder, an explanation of the specific reasons for the failure to so
cozply. )

28. ED shall make available to plaintiffs and intervenors in
Washington, D.C., upon request and with at least two weeks notice, the

file of a closed complaint and/or compliance review with confidential material

deletad.
- -20-
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PART III: EXECUTIVE ORDER PROVISIONS

29.' 'n;. foregoing rsquirements apply to the Office of- Federal .
Contract Cumpliance Programs (OFCCP) of the Department of Labor (DOL) in
enforcing compliance with.the sex discrimination provision of Executive

““Order 11246 at all insPitiutions of higher education covered.by said
Executive Order and implementing regulations.

A. Definitiona

30. A “complaint® is defined as an allegation th;t an entity
xeceiving federzl funds covered by the Zxcgutive Order (con?:actot) has-
viclated the Executive Order and/or the implementing xegulaiions. A
*complets complaint® is one which identifies: (a) the complainant by
name and address; (b) i.gtmral description of those inju::ed by the
alleged discriainatiocn (names of the injured person or pexséas shall not
be required); (c) the coatractor, educational entity or d_dividual
alleged to have discrininated by name and address; (d) the alleged
discrimination in gufficient detail to permit DOL to comen%e an investi-

gation, describing what coourrsd, when it cecurred, and thejbasis for its

occurring (discrimination oan the basis of se.x). To be complete the

complaint need not allege the law or laws being violated. '
31. A “compliance review®" (including a pxe-avazdixeview) is an

investigation or review (other than one limited to the invegtigation of a

specific complaint) of a contractor undertaken by DOL in order to determine

whether the recipient i3 in compliance with the Executive Ofder and/or

the regulaticnas promulgated theraunder.
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B. Timsframes and Procedures for
Handling Complaints

32, HNothing in this Order shall preclude DOL or OFCCP froa
referring Executive Order complaints to the £qual Employment Opportunity
Commission (EZOC) under. the Hemorandum of Understanding between OFCCP i
and XEOC, 46 Ped. Reg. "7455 {January 22, 1981, Memorandum of Understanding). .

33. Within 15 calendar days of DOL's receipt of a complaint, -

OrccP shall acknowledge the complaint aad advise complainant that if
jurisdiction is found, an investigation will be initiatad and that the

TR T —

complainant will be contacted by OFCCP before or during the investigation.
34. If a complaint has been determined to be incomplete and the
cogplaint is not completed within 60 days from the initial federal agency .
tec-:ei.pt of the ori.g}nal ??Iphint, OFCCP shall close the complaint.
35. When the complaint is complete, OFCCP shall conduct a
prompt investigation, determine in writing whether a wviolation has occurred,

e,

IR
B

o

(sea § 36}, and notify thecomplainant in writirg of such determination.

e ¢

. 36. The written determination of whether a violation has occurred
shell sddzaszs =11 allegations and issues raised in the complaint and during v
the investigation. It shall set out DOL's conclusions regarding each
allegation and issue, supported by an explanation or analysis of the

relevant informatfon on which the conclusions are based and set out an
outline of the corrective actions required, if any. If such corrective B
acticn is required, the letter of findings mu. . include a determination ;
- . of noncompliance as the basis for the corrective action. In conducting the N
investigation, DOL shal'l intexview the complainant and shall develop all R
information relevant and material to the complaint. Duriag the investigation

-22-
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whenever DOL anticipates making a partial or total finding adverse to the
complainant, DOL shall advise the complainant of .evidence supporting the
adverse ‘finding either by showing the evidence or by summarizing such

evidence. -Complainants shall be provided a timely opportunity to respond

) to such evidence.

37. Xf DOL %etsminu that a vioclation has occurred, DOL shall
attempt to correct the vioclation through mediation, conciliation and
persuasion. DOL shall also keep the complainant advised of the status
of the negotiations as they apply to the remedy being sought for the
cozplainant. If conciliation fails, DOL shall notify the complainant
of the dstermination and conciliation efforts and shall initiate formal
enforcement action by commencing administrative proceedings or by other
means authorized by law.

38. DO%L shall investigate and resolve all complaints within
the following timeframes:

(a) within 1S5 calendar days of receipt of a .complalnt,
DOL shall issue the noti ication required in ¥ 33 above.
{b) Complete Complaints:

{1) If the initial complaint is complete, or
upon its completion, DOL shall conduct a prompt investijation to determine
whether a violation has occurred. Such determination shall be made in
writing within 105 days of receipt of the complete complaint.

(2) If a violation has occurred, DOL shall attempt
to bring tre educational instituti:n into voluntary compliance through
negotiations. If such corrective action is not secured within 195 days
of receipt of the comp]:alnt, DOL shall initiate formal enforcement

action by cormencing adninistrative proceedings or by other means

-23-
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authorized by law no later than 225 days after receipt of the complete

complaint.
" 39, DOL shall make a preliminary examination of couplaints
alleging intimidation or rstaliation to determine whether the intimidation,
' Coetcitn, retaliatith, ete. ars of the nature to require handling of those
complaints on an expedgtod busis.

40. Tke timeframes for handl.ng complaints set forth herein
shall not in any way s;xpersod’o responsibilities of DOL to meet shorter
timefraxaes (which are therefore fully consistent with this order) set
forth in any laws or resjulations binding the agency. The Director may
grané extensions for processing of complaints through to enforcement
action only whers good cause is shown, provided such extensions are no
longer than the thctrms. provided in 1 38 above, ¥ 41 below where *he
exception in ¢ 41 applies, or Y 60 below where .Y 60 applies.

41. In order to allow greater flexibility in the processing
of complete complaints requiring longer timeframes than the standard
timatrimes provided in ¢ 38 above, ths following exception with longer
timeframes shall apply:

{x) For those complaints not covered by the transitional
provisions ¢ 60(a)-=(c) below, not mora than-20 percent of the complaints
received in any fiscal year on a national basis, and not more than 30
percent of the complaints received or handled from any one region shall
be excepted from processing in accordance with ¥ 38 above.

(b) DOL shall conduct a prompt investigation of the
excepted complete complaints to determine whether a violation has occurred.
Such determination shall be made in writing within 195 days of receipt of
the complete complaint.

-24-

Q 25 4

RIC :

A 1701 rovided by ERIC

IR




TeAe e merrete

pyarn

Er ey

RN N

]

252

* (c) If a violation has occurred, DOL shall attexmpt to bring
the aducational institution into voluatary compliance throv~h negotiations.
If such corrective action is not secured within 315 days of receipt of
the complete complaint, DOL‘shall initiate formal enforcement action by
commencing administrative proceedings or by other means authorized by law

— e -no.later than 345 days ftc. receipt of the complete complaint.

C. Compliance Reviews

42. DOL.shall duct an appropriate ber of compliance
reviews in each fiscal year of institutions of higher education, which
are geographically dispersed throughout the country, to ensure adequate
enforcement of the sex discrikination provisions of the Executive Order.
In ‘addition, DOL shall conduct pre-award reviews to determine whether
an educational institution is currently in compliance with Executive
Order requirements before each federal contract of over $1 million is
awarded, Such pre-award reviews shall be conducted on-site unless an

°on-sitc. compliance review has been conducted at the institution within 12
wonths prior tu the award.
D. Compliance Review Procedures

and Timeframes

43. (a) 1In conducting s compliance review or pre-award
compliance review, DOL shall investigate and resolve all Execut.ive Order
sex-based complaints against the institution of higher education on file
with OFCCP at the cormencement of the investigation. If, however, the
OFCCP Assistant Regiona.l Administrator in charge of the review determines

and documients as part of the compliance review report that resolution of

=-25- .
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an individual complaint may delay completion of the pre-award review,
the individu;l complaint. may ba deferred and the review concluded. The
processing of each deferred inaividual complaint shall be concluded within
the timeframes sat forth in ¢ 38 herein.

{b) In conducting the review, DOL shall also request and

examine computer tapes requested from and provided by EEOC which summarize

-complaints alleging difscrimination against the instit.tion of higher

education being reviewed on file with EEOC at the wommencement of the
review. DOL shall also examine all employment discrimination complaints
on file with ED filed under Title IX against the institution being
revicwed. In addition, in accoxdaﬁce with paragraph 6 of the Memorandum of
Understanding, DOL shall ascertain whethef any unresolved systemic complaints
of discrimination against the institution are pending with the EEOC. The
subject matter of such systemic EEOC complaints shall be considered during
such pre-award review. If these investigations indicate systemic non-
compliance, such noncompliance shall be resolved in the review. BHowever,
any such investigation and firdings are not intended to affect the
consideration of such complaints by EEOC.
{¢} Tor &iha puxposces cof thie Part, class or systemic

Executive Order complaints inclulde those complaints which allege
violations affecting more than one job and a number of employees.
Individugl complaints, on the other hand, are limited in scope and generally
to one individual; they 21so tand to be isolated instances of discrimination

44. In conducting a compliance review, other than a pre-award
review: (a) Within 90 days of the date that a compliance review cormmences,
DOL shall determine whether the contractor is in compliance with the

Executive Order and regqulations thereunder, including the submission

: -26-
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to pOL of an Affirmative Action Plan which meets the requirements of § 52
herein; (b) if the contractor is in compliance, DOL shall notify the
contractor of those specific issues for which a finding of compliance
hss been made; (c) if, with respect to the issues covered in the
review, the contractor is not in compliance, the lstter of findings shall
set forth the lpeci!ic_$ugsonl therefor, and an outlina of the corrective
action required, If such corrective action is required, the letter of
£indings must include & determination of noncompliance as the basis for
the corrective action. DOL shall attempt to secure voluntary compliance,
including, if necessary, the issuance of a show cause notice; and (d) if
compliance cannot be secured voluntarily within 180 days of the commencerent
of the review, pof, shall initiate formal enforcement action by commencing
administrative proceedings or by other means authorized by law within 210
days of the commancement of the review. If an on-site investigation is
scheduled, the timeframes set forth in this paragraph shall run from the
date that DOL commences the invastigation at the site of the contractor.
If no on-site investigation is conducted the timeframes shall run from
the date DOL requests information from the contractor.

45. The timeframes for handling compliance reviews set forth

herein shall not in ahy way supsrss 2z of DOL to maet

i

shorter timeframes set forth in any laws or regulations binding the
agency except that the Director of OFCCP may for good cause shown grant
extendions of time for processing of thq\ccmpliance review through to
referral for enforcement action provided that such extensions are no
longer than the timc!ragcs provided in ¥ 44 above, Y 47 below where the
exception in Y 47 applies, or ¥ 60 where 1 60 aoplies.

“27-
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46> In the course of the compliance revicw, DOL shall afford
employses of th¢ contractors a full and timely opportunity to prasent
information ko DOL regarding the subject of tho contractor's compliance
with the Executive Order.

47. In order to allow greater flexibility in the processing
of compliance reviews fequiring longer timeframes than the standard
‘timeframes provided in ¢ 44 above, an exception with longer timeframes
shall apply:

(a) For those compliance reviews not covered by transitional
provision ¢ 60(a)-(c) not more than 20 percent of the compliance reviecws
conducted in any fiscal year on a national basis, and not more than 30
parcent of the cozpliance reviews conducted by any one region shall be
_excepted !rgm processing in accordance with th; tinefrane requirements of
1 44 above.

(b) Within 180 days of the date that a corpliance review
within this exception cormences, DOL shall detexminr whether the contractor
is in compliance with the Executive Order with respect to the issues
investigated during the review. If the affected institution is not in
compliance, DOL shall seck corractive action through negotiations. If such
corrective action is not scoured within 200 days of the commancement of the
review, DOL shall initiate formal enforcement action by administrative
proceedings or by other means authorized by law no later than 330 days
after commencement of the review. If an on-site investigation is
scheduled, the timeframes set forth in this paragraph shall run from the
date that DOL commences the investigation at the site of the contractor.

If no on-site investigation is conducted, the timeframes shall run from

the date DOL reyuested information from the contractor.

-28- .
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48, Limited Tolling of Timeframes:
complaints and complisnce reviews set forth in 9y 38, 41, 44, 47 above and
1 60 ballov ;ha!:l -b.. tolled under the following conditions:

(e} Witnees Unavailabilixy Caused by Bxtended Absences I

The timeframes for processing

any person whose tostimony is material and relevant to the allegation is
unavailable by . (e.q9.,
ox: illness) so0 that DOL is unable to complets the investigation within the
tineframes specified in 19 38, 41, 44, 47 and 60, such tim!:;nu shall be
tolled during the period of the witness' absance.
date for co-phdon of tha investigation, which shall ba no more “han the
time remaining in the applicable o0ld4 thet‘:m before the timiframe was
tolled.

o.t any axtended ab recess, sabbatica;

DOL shall set a specified

(b) Court Ordex: If a court order prevents the processing
of e complaint or compliance review, the applicable timeframes shall be
tolled dnxinq'm pendency of the court order.

. (c) Pending ritigation:

that pending litigation involving the same contractor and the same issues

If the Director of OFCCP determines

as are ths subject of @ ccqnlncc' review or complaint prevens or makes
inappropriats processing of the complaint or cowpliance review, tne
applicable timeframes shall be tolled during the pendency of the litigation.

td) Denial of Access to Information: If the institution

refuses to allow an investigation to be conducted, or without good cause
refuses to supply records or othLar materials which are necessary, material
and relevant and without which the investigation cannot go forward, within
60 days of DOL's request to do so, DOL shall attempt to secure voluntary
compliance within 120 days of the request. If compliance cannot be secured

=29~
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voluntarily, DOL lhgll initiate formal enforcement action by commencing
nﬁnlnil;:x'ivn p:%ceedinq: or by cther means authorized by law within 120
day of the requr t, unless the Director of OFCCP ditermines that the
C failure to pro-side access or supply records or other materials shwuld be
{ joined in an en!o:cemant-;ction of the substantiva issues involved in the
’ invastigation. Where theinformation-access issue is Joined with the
: substantive issues, the tirzeframes set forth in 1Y 38, 41, 44, 47 and 60
! shall apply. Where the information access issue is not joined with the
substantive issues the timeframes provisions set forth in 1Y 38, 4!, 44,
——— 47 and 60 shall ba tolled until the information is obtained.
49. Pre-jward Reviews: A p:e-;;a:d datermination that an
4 educational institution is currently in compliance with Executive Order
requirements shall be made before cach contract of over $1 million is
,lvarded. Such & f£inding shall inrclude but not necessarily be limi.ed to
a datermination that:

(a) alleged sex discrimination violations have been
resolved in accordance with Y 43 above;

(b} tr~ contractor is in compliance with its obligation
to hava an approved Affirmative Action Plan (as tuat term is defined in
9 52 below)t and

{c) the contractor has complied with the terms of its
affirzative action program after a review of such information.

. 50. If the terms of ¥ 49 are not mot, DUL shall take action
in accordance with the provisions of 41 C.F.R. § 602.2(b) to liniz the
award of contracts to educational institutions found not to be in compliance

with ¥ .3 until the educational institution comes into cozpliance therewith.

«30-
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S1. OFCCP shall develop and implement a system for contracting
agencies to notify OPCCP of contracts in excess of $10,000 awxrded to

institu.tions of higher education, and for monitoring whether adequate

MR N s W AT, ITEAEL 4 oeny

notice is being given to OFCCP to permit a pre-award review to be conducted "
:’ before award of contracts of $1 million or more. Such system shall be in ]‘
operation by the end of 1983. '
aaiieh E. Executive Order Affirmative Action Plan |

52. DOL shall require each institution which must maintain an

W e

affirmative action plan (AAP), includin'q annual updates thereof, to meet
all the requirements of the pxecutive Order and regulations concerning
an AAP and to submit such AAP to DOL within thirty days of a DOL request
for submission.

Th bt e Facis, Px% o Rw

®
N

S3. If a contractor refuses to submit an AAP within 30 days
of DOL'S request to do so, DOL shall isst a 30 day show cause notice
within 40 days of the request unless other enforcement action author’.ed
by law is to be taken. Subject to the provisions of ¢ 55 below, if
a show cause notice is issued and good cause is not shown, OFCCP shall
. initiate formal enforcement action by coamencing administrative proceedings
or by other mears authorized by law within 90 days of the request.

54. In the course of the ARP review, DOL shall afford employecs
of the contractor a full and timely opportunity to present information

to DOL regarding the subject of the plan's compliance with the Executive :

Order.
~31-
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P. Withdrawal of Show Cause Notice

55: A show cause notice, issued by DOL &s set forth herein,
shall not be withdrawn unless the standards and procedures set forth in

the OFCC? Memorandum of April 18, 1977 to Heads of All Agencies are met.
i
b G. Recordkeeping

S6. DOL sha}l maintain current EEO-6 data, or any successor
N data providing a workforce breakdown, and shall make such information i

available to membeix of the public pursuant to a request.

57. Commencing within one year after the entry of the Order,

DI ReSE I aren
¢

DOL shall maintain a complete and current list of all educational institution:

covered by the Executive Order by state and in alphabetical order, the

amounts of th. contracts, and the contzact.ing federal agencies. Such lists
shall be made available to the public.

58. DOL shall maintain adequate records for determining the

Py

number and Status of coxmplaints, compl.ance reviews and affirmative action

R

plan reviews under the Executive Order.
H. Notice to Public .

59, DOL shall publish ir the Federal Register within 30 days

after the effective date of this Order the full terms of this Order.

I. Provisions for Transition Period

60. The complaints and cempliance reviews pending at the date
] of entry of this Order which have not been processed within the tireframes
- zequiéed by the December 29, 1977 Order, shall be processed in accordance
with the provisions in this paragraph:

{a) DOL shall resolve {(process to che final

~32-
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enforcement stage, if applicable) all complaints and compliance reviews
in uhici; investigations have been completed within 90 days of the date of
entry of this Order.

(b) DOL chall resoive all cozmplaints and compliance review:
in shich investigations have not been completed within 180 days cf the
date of entry of this Order. )

(c) BHowever, DOL may resolve up to twenty percent of
the total rumber of these pending complaints and compliance reviews
23 late as one year from the date of eniry of this order.

(d) A1l complaints an¢ compliance reviews which have baen
procezsed in accordance with the timeframe provisions of the 1977 Order
may be processed in accordance with the timefrazme provisions as modified
in Part III of tha Order. )

61. FPor those long-pending ~ozplaints in which investigations
have been effectively suspendsd, DOL shall for €1 days make reasonable
efforts to notify the complainant that DOL i{s now prepared to process the
cozplaint. If after reasonable efforts are mzde, DOL is unable to locate
the cozplainant or the complainant does not wish to pursue the allegation,
the cozplaint may be closed.

J. Reporting

62. Twice a year on April 30 (for October 1, through March 31)
and on October 31 (for April 1 through Septem’ser 30) DOL shall provide
plaintiffs information which may be supplied by computer printouts, showing
its enforcement activit}es under the Executive Order for institutionc of

higher education which occurred in the previous two quart:; s of the fiscal
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year, as follows:

. (a) ; Suzmaries showing by region for each six month period:
(1} the total number of ccmplaints received; (2) the total nuzter of
ceplaints pending at the beginning of the period; (3) the total pusber
of cczplaints pending at the end of the period; (4) the total nuzter of
complaints. closed durina the pcriod; (5) the total nusber of cozplaints
closad because no violation was found; (6) the total pumber of cozplaints
wvhere findings of violations were made; (7) the total nuzber of cozplaints
closed after corrective action was secured; (8) the total nuaber of cases
where DOL initiated enforcezent action. Such report nced not include any
cozplaints which were on file with EEOC and investigated during compliance
reviews.

(b) For each complaint received or unresolved: (1) identi-
fication nf the complaint by log number and date of initial receipt; (2)

the institution against —hom the complaint was filed; (3) the substantive
allegations raised in the complaint; (4) whether it is a retaliation
compiaint; (S) the date of acknowledgement of receipt pursuant to ¢ 3;

(6) the date a letter of findings was sent and whether or not a violation
had occurred; (7) the date corrective action was secured or negotiatims
were terzinated; (8) the cdate that DOL cou@.cnced formal enforcenment action.
{(c) For each ccmpliance review pending or closed in the
previous two quarters: (1) the identity of the institution; (2) whether
the contractor's AAP was requested as part of the review and the date the

.AAP was requested; (3) whether conducted as an on-site or off-site investi-

gation: (4) if on-.ite, the date on-site investigation was started; (5) the

issues covered in the compliance review (e.g., salaries; recruitment,
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promotion policies, compliance with AAP); (6) whether the AAP was approved:
(7) the date a letter of findings was sent determining whether a violaticn
had occurred; (8; whether or not a violation was found; (9) the date

2 show cause letter was sent; (10) the date corrective action was sacured
or negotiations were terminated; (11) if applicable, the date that DOL
initiated formal enfortement acticn.

(@) For each contract of over $1 million on which a federal
3gency requested a pre-award determination with regard to an educational
institution, in the previous two quarters: (1) the identity of the
institution; (2) the agency requesting the determination; (3) the
acount of the contract, if known to DOL; {4) the date the contracting
agency informed DOL that the contract was to be let; (5) the dates that

. DOL conducte” its pre-award review; (6) the date-that DOL determined
whether the recipient was in compliance; (7) the determination by DOL
of whether the recipient was in cempliance; (8) if the recipient was not
in compliance, the action taken by DOL and the date thereof.

(e) If DOL failcd to comply with the timeframes or other
obligations set forth in this Part, an explanation of the specific reasons
for the failure to so comply.

63. The nucber, percentage and iéentity of complaints and
cozpliance reviews placed in the 20 percent exception provisions set forth
in 11 41 and 47 above within the reporting period by nation, region and rersor

64. sSeparately concerning each of the tolling provisions set
forth in { 48 above, the number and identity of complaints and compl‘aace
reviews in which the timeframes were tolled within the reporting period

by nation, region and reason.
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65. Concerning the one year transitional provisions set forth
in 4 60 above, defendants shall provide reports to plaintiffs seven nonths
and thirteen months from the date of this Order. The reports shall show
(broken out by cases investigated and not investigated as of the date of the
Order): the number and gdgntity of affected complaints and compliance reviews,
the nuzmber whose dua date fell within the reporting period, the number of
due dates met, the number of due dates nissed and reasons for missed due
dates, summarized by region.

66. Defendants shall provide by October 31 of each year the
following:

(a) Budget figures proposed by OFCCP to DOL, proposed by
DOL to OMB and approved by OMB for the following fiscal year:

(b} The final appropriation for OFCCP for the preceding
fiscal year and the total amount of that appropriition expended at the
end of the fiscal year:

(c) Staffing data for OFCCP for the preceding fiscal year
and projected for the forthcoming fiscal year, including total staff ceiliry,
number of positions filled and number of positions vacant.

67. DOL shall make available to olaintiffs in Washington, D.C.,
upon request and with at least two weeks notice, the file of a closed
complaint, pre-award review, compliance review, and/or affirmative action

plan review with confidential material deleted.

PART IV: COSTS AND ATTORNEYS' FEES

Plaintiffs and intervenors are entitled to costs (including
deposstion costs) in connection with the monitoring of the December 29

-36-
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1977 Order and the entry cf the instant Order. Plaintiffs and intervenors
are also entitled under 28 U.S.C. § 2412 and 42 U.S.C. § 1988 to the

award of reascnable attorneys® fees in connection with the monitoring of the
Decexber 29, 1977 Order and the entry of the instant Order. Applications
foxr award of costs and' fees shall be f£iled within 60 days unless resolved

by settlement,
L0
John H. Pratt

Lted States District Judge

'd .

@
March (D Y 1983,
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FILED

- UNITED STATES DISTRICT COURT ‘w
FOR THE DISTRICT OF COLUMBIA MAR 24

IAMES F. DAVEY, ferk

KENNETH ADAMS, et al.,
Plaj-tiffs,
v. Civil Action No. 3095-70

TERREL H. BELL, SECRETARY OF
EDUCATION, et al.,

Defendants.

ORDER

The Court has considered Plaintiffs’ kenewed Motion for
Further Relief Concerning State Systens of Higher Education, defendants'
oppositicn thereto, pPlaintiffs' reply, the oral arguments of counsel and
‘ itire record herein. Based thereon, the Court enters the following
aings of Frct and Conclusions of Law.

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

i. Axkansas, Georgia, Virginia, Oklahoma,
Florida and North Carolina*

A. Findings
1. The Revised Criteria Specifying the Ingredients of Acceptable

- ¥/ all references to North Carolina relate to tin Scole’s corvmnity
college system only.
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Plans to Dasegregate State Systems of Public Higher Education, 43 Fed. Reg.
6658 (Febzua;y 15, 1978) (the Criteria) require each of the above states
to desegregate its system of public higher education over a five year
period culminating.in the 1982-83 academic year.

2. In 1978 and 1979 the Department of Health, Education and
Welfare (HEW) accepted plans to desegregate formerly de jure segregated
public nigher education systems from Arkansas, Florida, Georgia, Oklahoma,
and Virginia, and from North Carolina's community college system. The
plans expire at the end of the 1982-83 academic year.

3, Each of Lhese states has defaulted in major respects on 1its
plan commitments and on the desegregation requirements of the Criteria and
Title VI. Each state has not achieved the principal objectives in its
plan because of the state's failure to implement concrete and specific
measures adequate to ensure that the promised desegregation goals would
be achieved by the end of the five year desegregation period.

4. Since 1980 defendants have written repeated "evaluation”
lettars to each of the states, setting forta in great detail their defaults
under the plans and requesting that the states take corrective measures.
In January, 1983 defendants again notificd each state of its default and
regquested each state to submit, within 60 d;ys, new measures in the
form of addenda to the plans on file, which will address the deficiencies
listed in the evaluation letiers and any other matters aeeded to make the

plans complete and effective.
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: 5. To avoid further delay in achieving full compliance with

state plans and in desegregatinj state systems of higher education,

4 defendants must ensure that p.oior to the commencement of the 1983-84

) acadenic year, each state has committed itself to concrete and specific

s

. measures that reasonably ensure compliance no later than the fall of 1985,
|

To the extent possible, those measurcs must be implemented by the fall
of 1983. Where legislative acti’n or other requirements dictate the need
for additional time, the measures must be in place at the latest by the

fall of 1984.

N ie ats e g twa ot

6. In January, 1983 the Office of Civil Rights (OCR) provision-
ally approved amendments to the Virginia Plan, extending for three years
. (until the end of the 1985-86 academic year), the time within which said

state nust achieve its planned desegregation goals.

B. Injunction

N Defendants, their successors, agents and employees, are
enjoined:
1. With respect to Arkansas, Georgia, Oklahoma, Florida and

E North Carolina, to require each state to submit by Juze 30, 1983 a plan
Zcontaim‘.ng concrete and specific measures that reasonably ens:re that all

the goals of its 1978 desegregation plan will be met no later than the
! fall of 198‘5’;]and to comuunce, no later than September 15, 1983, formal
‘ Title VI enforcement proceedings against any state which has failed to
submit a plan containing concrete and specific measures r:asonably ensuring
achievement of the state's goals and commitments contained in its 1978

< plan no later than the fall of 198S.

-3
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d 2, Por each state which has submitted a plan which defendants

¥

A £ind reasonably .ensures achievement of the state's goals as stipulated

»

: in its 1978 plan, to require such state to suomit to defendants all

: —_—

- appropriate data concerning its performance during the 1983-84 academic
— e

year no later than Felwuary 1, 1984.

3. To evaluate said data by April 1, 1984 to determine whether
the state has achieved substantial progress toward the goals of its plan
during tha 1383-84 academic year.

4. wWith respect to said first tier states, which have submitted
acteptable plans pursuant to Paragraph B.l., supra, as well as vizgini=.
to commence not later than September 15, 1984 formal Title VI enforcement
proceedings against any state which has failed to achieve substantial

progress in the 1983-84 academic year.
ng.
IX. Pennsylvania, Texas and Xentucky

A. Findings

1. 1In its Second Supplemental Order issued April 1, 1977, the
Court found that desegregation plans from inter Eiiﬁ' Pennsylvania, and
approved by defendants, *did not meet importanc desegregation requirements
and . . . failed to achieve significant progress toward higher education
desegregation.” Adams v. Califano, 430 F. Supn. 118, 119 (D.L.C. 1977).
The Court, however, deferred consideration of Peonsylvania's ncncompliance
with Title VI because of pending negotiations between that stat: and HEW

with particular reference to Cheyney State College. 1d., 1t 129,

-g
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2.~ In January, 1981, defendants notified Pennsylvanii that it
had failed to submit an adequate desegregation plan and required the submissi
of such a plan within 60 days. Defendants also notified Pennsylvania that
they would evaluate the state's submission within 60 additional days and
would commence formal enforcement proceedings against the state in May, 1981,
if the state's submission failed to comply with Title VI, in accordance with
a previous order of this Court. Pennsylvania was directed to include
within such remedizl plan the “"state-related” institutions of Pennsylvania
State, University of Pittsburgh, Temple University and Lincoln University,
as well as the state's 13 community colleges.

3. Pennsylvania has refused to submit a desegregation plan which
in defendants' judgment complies with Title VI and has refused to include
the institutions referred to in the preceding paragraph in such a plan.
Defendants, however, have failed to commence formal enforcement Proceedings
against the state.

4. Under the Order of this Court entered December 18, 1980 (Y 1),

defendants were required to enfor t pr dings against Texas

within 120 days of finding that the state had not climinated the vestiges
of its former de jure segregated system of higher education unless an
acceptable plan of dtsegregation was submitted.

5. In January, 1981, defendants found that Texas had failed to
eliminate the vestiges of its former dual system.

6. At that tim~ defendants also provisionally accepted a

desegregation plan from Texas contingent upon the state's submission by

. June 15, 1981 of certain additiora. commitments required to desegregate

the system fully.

-5- .
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7. Texa has still not committed itsalf to the elements of a

desegregation plan which in defendants' judgment complies with Title VI,
Defendants have falled to commence formal enforcenent proceedings against
the state.

8. {he Texas legislature meets once per biennium. Once the
current session closes, it is not scheduled to reconvene until 1985. The
assistance of the Texas legislature will be necessary to arrange funding
to implement the commitments made by the State of Texas to desegregate its
systen of higher education.

9. Despite this Court's Order of September 17, 1981, requiriag
a resolution of Kentucky's compliance status by January 15, 1927, Kentucky's
descgregation plan was only provisionally accepted by defendants on January
29, 1982 contingent upon the state's submission by August 31, 1982 ot
certain additional comaitments and actions. Certain of thos: comaitments
and actions were not forthcoming from Kentucky as of August 31, 1982,

10. OCR has still not received a desegregation plan from Kentucky
which in defendants' judgment complies with the Criteria and Title VI.
Dafendants have failed to commence for ~ enforcoment proccedings against

tha state.

B, Injunction

Defendants, their successors, agents and cmployees are enjoined,
within 120 days frcm the date of this Order, to commence formal Title VI

enforcement proceedings against Pennsylvania and Xentucky unless defendants

-6-
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conclude that those statos have submitted desegregation plans which !uu'y
conforn to the Criteria and Title VI. Pennsylvania's plan shall encoempass
each of the state-related institutions as well as the state's community
colleges, Defendants, thelir successors, agents and erployces are enjoined
to commenca formal Title VI o.nfotcemcnt procecdings against Texas within
45 days from the date of this Order unlessz defendants conclude that

Toxas has subnmitted a desegregation plan in full conformity with the

Criteria and Title VI.

ITT. West Virginia, Missouri and Delaware

A. FEindings

1. Since January, 1981 OCR has Qccepted higher education
desegregation plans from West Virginia, Missouri and Delaware.

2, OCGR's investigations and letters of findings estiblished
that the last remnants of the formerly segregated systems of public
higher cducation in West Virginia and Missouri were limited to the
University of West Virginia and three institutions in Missouri. The
plans from those two states included only tua se institutions.

3. While the United States Court Of Aopecals for the District of
Colunbia Circuit stated thuat "(t)he problem of integrating higher cducatic-
must be dealth with on a state-wide rather than a school-by-school basis”,

Adams v. Richardson, 480 F.2a 1159, 1164 (D.C.Cir. 1973), we are satisfied

that the Court made reference to "Systomide imbalance.” Only one institution in
Hest Virginia and throe in Missouri were found to be racially identifisble and wore
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there.ore properly included in the state plan. There has een no showing
of "system-wide imbalance.® The decision not to include the remaining
institutions 'in the state plan involves a judgment, which OCR, in its :
discretion, was entitled to make.

4. In the January, 1983 evaluation letters to west Virginia
and Missouri, OCR noted that bLoth states, for the most part, were successful *
in their efforts to meet the goals and objectives of the first year of
their plans,. In the course of implementing their plans, both states took .
into account institutions not within th. states' plans.

5. The plan from pelaware accepted by OCR was state-wide in
effect.

6. The plans accepted from west-vizginia, Missouri and pelaware

bf OCR comply with the requirements of the law and with respect to said

states, plaintiffs are entitled to no relief. -
IV. Reporting

A. Pindings

Defendants are presently not reyulrcd by any Ord:r of this
Court to report systematically to plaintiffs concerning their Title VI
enforcement with respect to public higher education desegregation relating
to the within named states. 3uch reperting in the future will facilitate
;onitozing of compliance with the Orders of this Court and with Title

VI requirements.

B. Injunction

Defendants, their successors, agents and employees, are enjoined

-8 :
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to provide the following to counsel for the plaintiffs or their designated
agent: -

1. Copies of all desegregation plans or amendments to previocusly
approved plans at least 10 days in advance of defendants' final approval
of such plans or amendments in order to permit plaintiffs to submit written
objections with respect thereto.

2. Copies of the annual statistical reports and the annual
narrative reports from the states within 10 days of their receipt by
defenda. s.

3: Copies of OCR's written evaluations of the states' compliance
with their plans, and the states' responses thereto within 30 days of the
receipt of said responses.

4. Copies of OCR's letters of findings arising from compliance
reviews or complaints concerning public higher education institutions within

10 days of the transaittal of such letters to the states or institutions.

Qey. Kz

John H. Pratt
Tnited States District Court

e
March ¥, 1983,

-9-
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LETTER OF COBR COUNTY PUBLIC SCHOOLS
TO DEPARTMENT OF SDUCATION (GROVE CITY)
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Bob Shaw

Mr., Stan Krager, Director N

Inpact Afd Division

U. S. Department of Education

400 Maryland Avenue, S.W.

Washington, D. C. 20202-6272 -

In Re: Withdraval of Application for School Assistance in
Federally Affectea .reas, Title I, P.L. 81-874 - 1986

Dear Mr. Kruger:

The Cobb County Board of Education has taken official action to
rescind the Cobb County School District's application for School
Assistance in Federally Affected Areas under Title I of

P.L. 81-874 for 1986 and all succeeding years. This action has
been taken in order to briag tue Cobb County School District into
conpliance with the Jnited States Supreme Court's decision in
Crove City College v. Bell, 104 S.Ct. 1211 (19684) which held that
Jurisdiction of the United States Department of Educatiom was
prograz specific wnless Impact Af{d Fuads were accepted by a
school district. .

The Cobb County School Distzict's DIA Application “umber is
zo-cé-ss-z-ggo9 and was submitted on January 13, 1986 for
unding.

We have cnclosed a check made payable to the United Scates
Department of Education for $91,844.53, reflecting full refund
of 1986 appropriated funds under this application, and
furthermore, request that all 1986 funding be terminated.

If there are any questions concerning this request, please
contact Mr. Bill Rogers at 426-3310.

Sincerely youxrs,

.. *Superintendent __ - .

s :
Enclosure (check) o

ces Bill Rogers
Steve Cantrell

Past Offlce Box 1088 » Marletta, Georgla 30064 « Telophoner (404} 4229474 _

S B W e

Harold Posey, Chauman

co u n ‘.\; g;rloé‘y;lnbuncan. Vice-Chauman
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APPENDIX M
TECHNICAL ASSISTANCE

SOURCE: OCR, FY 1987 ANNUAL REPORT
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GROUP DURING FISCAL YEAR 1987

TECHNICAL ASSISTANCE REQUESTS BY TARGET
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ST/LOCAL GOVERNMENTS--86
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SOURCE: TAMS

October 8, 1987




THE MOST FREQUENT TECHNICAL ASSISTANCE ISSUES
ADDRESSED BY REGIONS I-X, BY BASIS,
DURING FISCAL YEAR 1987

SECTION 504

ESRAH ACCESS ____ 413
SPECI IC REG INEg 334

=1
‘m

ST- .
ADMISS E}I%N; O 7
VOC ED MOA WS 66

TITLE VI .
SPECIFIC REG INFC SHEREDZ
YMENT

mws$&€~$
DMISSIO

VOCATIONAL fggUégT'I‘O
ATE LEVEL MOOH

LIHITEB ENGLISH PROF Vi
TITLE IX

SPECIFIC REG INFO SCENENSWEANMAS 165
SEXUAL HARASSMENT —m 158
ADMISSTONS NN WS 68
STUDENY SE@VI(Q.Eg S
VOC El LY. 58
STATE LEVEL _,4;
INTERSCHOLASTIC ATH sl 4

SOUACE: TAMS 2 5 O
October 8, 1967 Ho
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NUMBIR OF GROUPS AND INDIVIDUALS THAT RECEIVED
TECHNICAL ASSISTANCE, BY- DELIVERY METHOD, DURING
FISCAL YEAR 1987

TARGET GROUPS

6000 ] R oIvIovAL

5500 E BENEFICIARIES

5000 -7 EDUCATION

4500 f RECIPIENTS

4000 F < BENEFICIARY
. as00 £ oncmrzmons
3 3000 £ STATE AND LOCAL
' 2500 £ GOYERNMENTS 8

3 [==]

‘ 2000 £ (5 orren

1500 f

1000 £ I

500E . n /|

0 t _—7—r v Tanc
<
»\%‘3\'
&
s
Q‘\
SOURCE:  TAMS DELIVERY METHODS

Cctober B, 1987
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OCR COMMENTS ON THE COMMITTEE REPORT
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UNITED STATES DEPARTMENT OF EDUCATION
OFFICE OF THE ASSISTANT SECRETARY FOR CIVIL RIGHTS

NOV 7'7 i°88

Honorable Augustus F. Hawkins
Chairman

Committee on Education and Labor
U.3. Houze of Representatives
Washingten, D.C. 20515

Dear Chairman Hawkins:

This is in response to your letter of october 26, 1988,
forvarding a draft report prepared by the majority staff of the
Comnittee on Education and Labor, U.S. House of Representatives.
The report is the result of a study of the activities of the
Office for civil Rights (oCR) initiated in November 1987, not
long after I began my tenure as Assistant Secretary for civil
Rights. When the committee staff first contacted OCR a year ago,
I hoped that this report would offer a constructive basis for a
dialogue about 0CR. I looked forward to a comprehensive,
objective report, which would provide me with useful insights on
OCR's operations as an agency and with thoughtful
recommendations.

I am disappointed by your staff's draft report. It is replete
with inaccuracies and misconceptions of oCcR's role. It appears
that aftar almost one Year of studying oCR, the Committss's
najority staff does not understand how this agency; must function
under the statutes we enforce and which govern our operations.

I have found that the draft report:

1. pisxepresents CCR's investiaatjve and
enforcement procedures:

2. displavs a lack of understanding of the
cage-handling process:

3. distorts the statistical evidence on
unsubstantiated conclusjons:

4. lgnores OCR's soupd policy develorment
and dissemination procedures:

400 MARYLANDAVE SW wASHINGTON DC 20202
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Page 2 - Honorable Augustus F. Hawkins

: involving complex apd far-reaching issues:
. 6. mistakenly measures QCR's performance by .
.
: appropriati
of productivity fac '
investigati
in meeting time frames,

As you well know, OCR investigates all complaints within the
agency's jurisdicticn and has an excellent record in doing so.
puring the time period covered by the majority staff's report,
fiscal years 1981 through 1988, OCR initiated 11,095 complaint
investigations (including 1,916 during the twelve months of
fiscal year 1988), eliminated a backlog of cases carried over
from the previous Administration, and improved the case-
processing procedures in all regional offices.

OCR has avoided lengthy and unnecessary delays in providing
relief to complainantg through the highly successful pre-Letter
I of Findings (pre-LOF)" negotiations process which results in

. corrective actions for identified violations. Violations f{ound
through compliance reviews have also been successfully resolved
in pre-LOF negotiations in those cases in which recipients are
willing to comply with the law without protracted enforcement
proceedings. OCR has found pre~lOF settlements to be an
effective, legally supportable practice and believes that
criticisms leveled at this activity by the majority staff are
unjustified. As a further safeguard to the interests of

’ complainants, CCR providss a two-lev2l appeal proisss for :
4 complainants who are not satisfied with OCR's findings.

; Technical assistance activities, which are mentioned often in the

. report, are designed to provide advice and information on the

¢ rights of beneficiaries and the responsibilities of recipients of

. Federal. financial assistance under the Federal civil rights
statutes. Technical assistance complements the complaint
investigation and compliance review functions but is distinct
from, and should not be confused with, these functions.

* A Letter of Findings is the formal statement of facts and .
conclusions of law issued by OCR at the end of a complaint
investigation or compliance review. A Letter of Findings must
! include a finding of (1) a violation, (2) a violation corrected
or (3) no violation of the civil rights statutes and regulations
4 enforced by OCR.

!
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Page 3 - Honorable Augustus F. Hawkins

Contrary to statements in the majority stsaff's draft report, OCR
headquarters office has daeveloped and disseminated a substantial
body of policy over the past several years. All legal decisions
on cases gsent to the national office are based on careful and
thorough legal research, and these decisions are issued in
writing to the appropriate regional office. OCR continues to
initiate enfocement proceedings when recipients fail to conmply
voluntarily w. th civil rights laws.

I am proud of the record of the approxirately 800 dedicated
career OCR employees in enforcing the Federal civil rights laws.
All productivity indicators have shown incraasingly superior
performance by QCR staff compared to cach previous year.

I will consider preparing a more detailed response to the draft
report. I am reluctant to allow the inaccuracies nd
misunderstandings in the draft report to stand witnout r~-uttal.
In view of the length of your report, OCR cannot preparec n
detailed response by November 9. However, if your repor: ‘s
published prior to our preparation of a detailed response, I
request that this response be included.

Sincerely,

Feb L R ¢

LeGree S. Daniels
Assistant Secretary
for civil Rights

€C: Secretary Lauro F. Cavazos
Hon. James M. Jeffords
Hon. William F. Goodling
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