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resulting in death and fraternaties servang alcohol to minors were
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INTRODUCTION

Litigation in 1987 weos very brisk with an increase m the number of
higher education cases reviewed. A number of 1sues were somewhat
untque this y ear. A state’s action of closing dow n an institutton continued
toresultin litigation. Legilatiy e authority . sunshme law s and questions
of ownership of scholarly papers were some of the more mteresting
-ases in the area of intergosy ernmental relations

In employ ment, the case law continued to be substantial Cases of
particular interest mcluded the setting aside on jurisdictional tssues 0f a
court order requirmg southern and border states to bring thewr higher
education <y stems mto compliance with title VI of the Crral Rights Act
of 1964. A class of female faculy were decertified because of the
decentralized structure and employment decision making at a ann er-
sity  Multiple regression cases under title VII and the Eqnal Pay Act
continued to be itigated There were also numerous cases n the areas of
tenure awards and termmation of tenured faculty for cause.

The student htigation cases were varied Loan and scholarship
defaults contimued to be the bulk of cases inthe financial ard area Cases
imolved first amendment questions m the location of shanties m apart-
heid demonstrations at sev eral mstitutions Another case mvolved the
student gov ernment’s demal of stulent funds to a homosesual group.

The number of liability cases was also volummous Cases such as
alcohol consumption resulting in death and fraternities servmg alcohol

ERIC 3

Aruitoxt provided by Eic:



224 / Yearbook of Education Law 1988

to minors were before the courts A Colorado case removed hability
from the mstitution emanating from -« trampoluie acerdent on the tront
lawn of a fraternity

INTERGOVERNMENTAL RELATIONS

Litigation: continued around the decision of the South Dakota Legis-
lature to close a state college ! In one of the latest cases. students claimed
that their contract and constitutional rights were violated m the closing
of the state institution.” The court found that contract obligations only
existed on an academic term baas: thus, no contract existed or was
breached when the institution was closed Furthermore. the court found
that the students had no enforceable claims against the regents In a
related case, the court ruled that attorney s fees could not be aw arded in
a claim which challenged the constituticnality of thelegislation convert-
ing the college to a prison.’ In yet another case, the court ruled the
warranty of the deed. transferring the land the college was located on
froma priv ate citizen to the state. contamed no provisions restricting the
use of the land for educational purposes

(n Alabama. the court was asked to review the constitutionality of
an appropriations bill for elementary and secondary scnools. technical
schools. colleges. and unnversities as well as nonstate agencies * The
court found that the bill fit under the provisons of a “angle subject”
appropriations bill (funding pudhc education). but the funding of non-
otate agencies should not be meluded. In another case mvolving legisla-
tiv e approprietions, a gov ernor s veto of a portion of a bill washmited to
an emergency clause. not to other provisions m the bill ®

The authority of the board over various activities and its powersasa
governmental agency were before the court in sev eral states A Wyom-
me case im oly ed the 1ssue of the state community college comzission’s
demal of a county s petition to establish & community college distriet ©
The court found that the commission had not acted in an arbitrary or
capricious way even though the production of evidence was inadequate
under several of the areas the commisston was obhigated to consider
under the law . The coart noted that caution neods to be obseryed in not
leavmg the realm of jurisdiction of the court and becommg embrotled n

1 See The Yearbook of School Law 1956 at 229 Kanalv v State 365 N\ W 2d $19
(S D 1983) Merkwan v State 375 N W 2d 624 (5 1) 1985

2 AASE v State 400 N W 2d 269 (S 1D 195T)

3 Kanahy v State, 401 N W 2d 531 (S D 1987)

4 Kanalv v State 403N W 24 335D 1987)

3 Opmion of Justices, 5312 So 2d 72 {Ala 1987)

6 Libscomb v State Bd of Higher Ednc, 736 P2d 571 (Or Ct App 1987

7 Inre Campbell County, 731 P2d 1174 (Myvo 1997)
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the decision-making responsibilities of an adinmstrativ e agency. In a
Tevas case, the state approved a constitutional amendment which al-
lowed a city to declare a blighted area a “renn estinent zone™ where
bonds could be sold to finance improvements and ad valorem tax
revenues from the zone designated under other state statutes for educa-
tional purposes would be used to pay for improvements. The court
remanded the case for consideration of the conflict between the two
amendinents in the use of tax funds.*

In Anizona, the court ruled that the state constitution provides that
emplovees of the state university system are under the authonty of the
board of regents and exenipt from the state civil service systen.? In
znother case, local hotel and taxi cab owners challenged the state
unn ersity's practice of housing groups in residence halls curing a Shakes-
pearean Festival.' The owsers alleged that the practice w as outside the
statute requiring the state beard of higher education to use its facilities
for “higher education™ since those housed were not matriculated stu-
dents. The court found that the authonty to interpret the meaning of the
phrase “higher education™ was w ithin the board’s discretion Inarelated

-ase, the court found that the board had authonty under the bonding

statute to raise d()rmit()r) rent and to use revenue for a mamtenance
facihity "' Public notice of the board meeting met any due process
requirements alleged by the plamtiff. a student rentor. The role of the
board members in conflict of mterest situations was before a West
Virginia court 2 The court found that a conflict of interest existed and
the attorney, as a public trustee, could not represent a clannant in a
claim agamst the institution or 1its employees

Litigation inv olving agencies which regulate acadenne standards,
licensure, award of funds, or environmental or safety issues within
higher education institutions was also before the courts For example,
the court upheld the authonty of the educ. tion department to refuse to
award a hcense to practice psy chology in the state to the holder of a
doctoral degree in counseling and student personnel instead of the
requisite psy chology degree.' In another case. the National Coal Asso-
cration, whose members produce most of the nation’s coal, charged that
the Secretary of the Interor of the Umted States faled to act m the
public interest when he allow ed the exchange of private land within
Grand Teton National Park for federal land m another area ot Wyoni-

8 Citv of El Paso v El Paso Commumity College, 729 S W 2d 296 (Texn 1987)
9 Arnizona Bd of Regents v State, 728 P 2d 669 (Ariz Gt App 19%6)

[0 Jamsen v Ativeh, 743 P2d 765 (Or Ct App 1987)

I Reese v Board of Regents of Utah, 745 P 2d 457 (Utah 1987)

12 Graf v Frame, 332 S E 2d 31 (W Va 1986)

[3 Karasitk v Board of Regents, 516 N Y 5 2d 331 (App Div 1987)
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ing.! Princeton Univeraity had receis ed the land m the national park as
a bequest. By trading the parcels of land the federal governnient ac-
quired the land within the national park, and Princeton was able to sell
the other land to a coal mming company . The court refused to “second
guess” the secretary’s discretionary decision. A Florida case im ol ed
the authority of the State Board of Independent Colleges to restrict the
use of the word “college” in the name of a consultmg firm ** The court
ruled that a consulting firm, w hich offered classes and senmunars but did
notoffer degrees, could not be restricted by the board in its selection of
a name.

Several cases imvoly ed the pay ment of public funds to a univorsity
cperated hospital for services rendered under welfare'® or medicare., !
Fir ily, auniversity had not sought adequate administratiy e remedies in
its appeal of the denial by the state health agency to grant it a permit to
acquire and operate a nuclear magnetic scanner atits teaching hospital ™

Sunshine laws and access to university records and meetings were
litigated again this year. In a Colorado case, a newspaper wanted access
to documents related to a university project to establish a medical
school in a foreign country ' The court balanced the right of privacy of
an indiv idual’s personnel file against the need of publie access to mfor-
mation under the law. The court found n this care. where salanes are
coming from a foreign power, that the pubhc needs access to personnel
documents however, the court denied the newspaper an award of
attorney s fees because the university had not acted v an arbitrary and
apricious way w hen it refused to release the documents Ina Mississipp

‘ase, the court vacated a decision in one county and remanded the case
to the county wherein the plamtiff and the uni ersity resided. ™

In a Kentucky case, the court ruled that the presidential search
committee appointed by the university board was required to hold
meetigs open to the public.?! The court reasoned that piovisions m the
law only exempted diseussions of an individual’s perconnel matters, not
general per- onnel matters.*2 In North Carolina, the conrt ruled the case

14 National Coal Ass'n v Hodel, 825 F 2d 323 (D ¢ Cir 1957

15 Philip Crosby Assoc v State Bd of Indep Colleges 506 S0 2d 490 {(Fla Dist Ct
App 187)

16 Temple Univ v Commonwealth Dept of Pub Weltare, 321 A 2d 956 (Pa
Commw Ct 1987)

I7 Unnersty of Cinannatiy: Secretary of Health and Human Sernvs S09 F 2d 307
(6th Cir 1987)

18 George Washmgton Unn Medical Centery Distnict of Columbia Bd of Appeals
and Review, 330 A 2d 227 (D C 1987)

19 Demver Post Corp v Unnveraty of Colo 739 P 2d 874 (Colo Ct App 1947)

20 Board of Trustees of State Institutions of Thgher Lcarnmgy VanShke, 51050 2d
490 (Miss 1987)

21 Lesmgton Herald-Leader Co v University of Ky 7325\ 2d 851 Ky 1957)

22 Id at 886
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moot smce the report in question had subsequently been released witha
final report from the board.?* In a Califorma case, students sued to
obtam access to law school faculty meetings under the state’s public
meeting law.?* The court ruled that bodies appointed to advise the
board. or that have authority delegated to them by the regents, were not
subject to the open meeting laws.

Anumber of cases concerned whether local taves should be applied
to various functions of colleges or universities In an Hlinois case, the city
assessed property tax against a privately owned apartment building
leased to the college for use as a dormitory.”® The court found that the
property being held for the benefit of the grantors of the lease, as
opposed to the college, was subject to property tax, and that the college
was obligated to pay the taves under the lease agreement. A West
Virginia community asses.ed an amusement tax on revenues from a
public university’s athletic contests and concerts.*® The court ruled that
revenues from events deposited in a public fund which did not result in
private profit were not taxable under the provisions of a city amusement
tax. A Washington case involved the validity of a 1906 condemnation
order which gave control to the university of a street through university
property, but also required the university to pay street use fees.* The
propert, bequeathed to the university in 1861 was located in downtown
Seattle. The court ruled that equitable estoppel bars the state from
attempting to void the condemnation order. Furthermore, the city’s
ordinance requiling the removal of a pedestrian skybridge at the institu-
tion's experse and the payment of permit fees was enforceable.

Zoning laws and rulings of zonng boards were also before the
courts. In a Massachusetts case, the court ruled that the hcensing board
had exceeded its authority when it denied the university an apartment
license for a facility in @ residential neighborhood because of its affect
on the neighborhood.? In a New York case. the court ruled that the
zoning board exceeded its authority when it required the mstitution to
justify the need for the expansion ¥ Elaborating further, the court noted
that this does not preclude the board from placing restrictions to miti-
gate delitorious effects the project might have on the neighborhood. A

23 North Carohnag Press Assn v Spangler, 360 S E 2d 138 (N C Ct, App  1987)

24 Tafoya v Hastings College of Law, 236 Cal Rptr 395 (Ct App 1987)

95 Wheaton College v Department of Revenue, 508 N E 2d 1136 (1 App Ct
1987)

26 City of Morgantown v Vest Virgiia Bd of Regents, 354 S E 2d 616 (MW Va
1987)

27, Washmgton Unn Bd of Regents v Seattle, 741 P2d 11 (Wash 1987)

98 Trustees of Boston Univ v Licensmg Bd of Boston, 510N E 2d 253 (Mass App
Ct 1987)

99 Cornell Unin v Bagnardi, 510 N Y S 2d 861 (N Y 1656)

30 Id. at 868
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California court challenged the approval of the university s environ-
mental impact statement issued for the construction of a biomedical
research facility in a neighborhood ' Since the project involved the
release of toxic chemncals and the use of radioactive matertals and
carcinogens in a densely populated area. the court found the impact
statement to be inadequate.

Several cases involy ed jurisdictional questions or questions of own-
ership. A Maryland university brought suit agamst a Rhode Island
university over a contract dispute concerning a research contract.’? A
Maryland court granted a default judgment against the Rhode Kland
university. The Rhode Island court ordered the enforcement of the
Maryland court default judgment finding that the Rhode Island uniy er-
sity did sufficient business in the state of Marvland to apply the state’s
long arm statute and give the court jurisdiction. In an Nlinois case, the
court ruled that the jurisdiction of campus police 15 not limited to the
ampus proper and upheld the issuance of a drunk driving citation by
ampus police a mile off campus. B

Inacase involving ownership, the widow and daughter of an author
bequeathed his manuscrpts and correspondence to Yale Univ ersity,
The writings were being held as part of the collection of Fisk University,
which clanmed ownership. The federal district court found that Fisk
University, by its practices, had acknowledged it lacked ownership of
the collection and that there was no record that a gift had been made to
Fisk.* The collection was ordered transferred to Yale University.

Finally, two cases involved uni ersity affilated hospitals, In a New
Merico case, the court found that the wrongful death act prohibited an
attemnpt by the university to attach a lien to a wrongful death award.” In
a New York case, the court found that a patient does not possess a
comstitutional right to highly technical hospital equipment, w hich would
require the hospital to giv e the patient's doctor access to the equipment
when that doctor is not affilated with the hospital, 3

EMPLOYEES
Discrimination in Employment

Title VI. A number of cases inyoly e the use of tederal funds or state
funds in state systems which have perpetuated a histornieal tradition of

31 Laurel Heights Improvement A ny Univerats of Cal L 235 Cal Rptr {51 (Ct
App 1987)

32 Maryland Cent Collection Umit v { mveraty ot R1.529 4 2d 11 (R 1987)

33 People v Snnth, 314N E 2d 1158 (11 App Ct 1987)

34 Yale Unnv « Fish Univ 660 F Supp 16 (M D Tenn 1985), aff'd. S10 F 2d 2014
(6th Cir  1987)

35 Hallv Regents 6f the Uiy of N M, 740 P 2d 1151 (\ MO 198T)

36 Brindisiy Unnerats Hosp., 516 N Y S 2d 715 (App Div 1987)
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discrimination The most notorious case emanates out of the Adams
case. " In this case, under a court order, the Umted States Department of
Health, Education, and Welfare was to enforce the provisions of title
VI® by requiring a number of southern and border «tate educational
systems to develop plans to comply with the statute under pan of loss of
federal funds. Since that time the court order has been the focus of a
number of litigadons and court nlaneuy ering The most recent ruhng
challenges the court’s jurisdichion to issue the orginal court order. ™ This
case emanated from another case remanded for a hearing on the ques-
tion of standing. " The federal district court of the District of Columbia
found limited jurisdiction in a case involving a federal agency because
of the concepts of separation of powers under article 1 of the United
States Constitution from which the doctrine of standing emanates

Under the standing doctrine, the court found that there w as a justiciable
injury, the right to be educated in a racially integrated institution

However, the conduct of a third party was notm ols ed in this htigation
(1 ¢ « public institutions and programns whidh are not federal agencies,
possess the nexos betw een injury and causation) The plaintiffs failed to
show a nexus betw een the provision of federal funds and the alleged
discrimination The court held that the court orders under review vio-
lated the concepts of separation of powers betw een the executive and
judicial branches of government that the plamtitfs and mters eners
lacked standing to continue this Itigation,

In a related case, the Umted States and interveners* sued the state
system of higher education alleging the perpetuation of a dis. *mninatory
dual sy stem of higher education in violation ot title VI, The district court
found that the dual sy stem evisted and ordered the state to submt a plan |
to the court which would elimmate all v estiges of this dual sy stem., 2 On
sppeal, the circuit court found that the district court judge should have
disqualified himself. because as a state politician he was deeply -
volved in deterniming the make up of the state board and the formula-
tion of this case. " More importantly, citing Grote City College v Bell M
the court found that a claim could not be mamtained against the entire

37 Adamsy Richardson 3531 E Supp 641 (D D C 19725 modified, 356 F Supp 92
(DD C 1973, aff'd. 180 F 2d 1159 (1D € Cir 1973)

38 42 USC § 2000d

39 Adams v Bemnett, 675 F Supp 665 D D€ 1987

40 Momen's Equits Action League v Bell, 783 F 2d 2 (D C Cir 1950

41 See The Yearbook of School Law 1987 at 238, Uninted States (kmight) v Alubama
791 F 2d 1450 (11th Cir 1986) cert denmed, 1075 Gt 1257 (1987) |

12 See The Yearbook of School Law 1986 at 192, Umited States v Alabaing, 628 1
Sunp 1137 (N D, Ala 1985)

£3 United States v Alabama, 828 F 2d 1532 (11th Cir 1997)

41 See The Yeurbook of School Law 1985 at 313, Grove Cits Colleges Bell. 1650
555 (1984)
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state system of mgher education because of the program specific nature
of title VI Ilowever, the court remanded the case for adjudication of
the equal protection claims of the mdividuals known as the Kinght
Interveners.

An Arkansas ca e brought the issue of race diserimmation in salaries
and promotion in a university estension service before the court.** The
court found that the disparate treatment of blacks was based on a vahd
employment criteria (poor job performance). Hov.ever, the case was
remanded requirng the state to show by a perponderence of the evi-
dencethat the employees wonld hay e been treated the same w ay if they
were white. The court reasoned that past and current practices may
have worked to disadvantage blacks.

In a Tennessee case, an employ ee was barred from a diserimination
suit under federal law . ¥ State statutes made it clear that the university
felt under the sovercign immunity provisions of the eleventh amend-
ment In a related case, the court set the statute of limitations at three
years under New York Law i a section 1983 case myolving an arrest
and alleged beating by campus police.®

Title VII. Title VII requires that the plaintff file a complamt
within 300 days of the alleged discrimination. The concept used to
determine whether this time linnt was met or when the clock starts is
called equitable tolling In a tolling case, the Supreme Court denied
certiorarima case involving a white male who alicged discrimination m
his termination as an instructor at a commumty college ™ The Court
found that the tolling yeriod had lap.sed and, under the circumstances,
the reasonably prudent individual could have deterunned w hether s
dismissal was discnminatory

Procedural issues were also before the court under title VII In a
Louisiana case, the Fifth Circuit ruled that the district court errored m
dismissing a case because of counsel’s tardiness in meeting pretnal
deadlines when the plaintiff's counsel was ready for trial. They tound
that such a ruling penalized the plaintiff who was inmocent of any
misconduct In Texas, the court ordered a mistrial because of the mef-
fectiveness of the plaintiff's counsel. ™ A portion of the attorney’s fees
were awarded to a Michigan mstitution by a plamtiff and counsel

45 White v Universts of Ark 806 F 2d 790 (Sth Cir 19%6)

46 [d at T94

47 Jam s Umverats of Tenn 0 F Supp 1385 (W D Tenn 1957)

48 42 U SC§ 1983 (1983)

49 Okure v Owens, 816 F 2d 45 (2d Cir 1957)

50 Mauroy Board of thgher Educ , 638 F Supp 322(5 D N Y 1986 affd. S19F
2d 1130 (2d Crr 1987), cert demed, 1085 Ct 169 (1957)

51 Johny Loumana, 828 F 2d 1129 (5th Cir 1997

52 Vancey Texav A & M Umiv SysL, HTFRD 935D Tex 1987)
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resulting from false testimony . In a Vairginia case. the court ruled that
although the tiling of a title VI case did not preclude the filing of a
section 1981 clahn. it was barred by the eleventh amendment ™

Title VI cases iy olving the shifting burden of proof and disparate
impact were before the court In several cases. the plamtiff failed to
establish a prima facia case of discrinnnation In one case mvohing a
theology position at a Catholic univ eraity, the plamtiff faled to establish
that sex was a factor in her failure to obtain the position.™ The court
touched onareligious institution’s exemption from title VIL hut decid-d
there was no need to eaplore the exemnphon question m this case. In a
North Carolina case, the circuit court witirmed the lower court fmding
that the pluntiff failed in her burden to establish a prima facia case for
both sex and age discrnnination ** The court found that while the
plaintiff alleged that the county extension service diserimmmated agaimst
wonten in the employnient of supervisors for the extension service, she
failed to substantiate these allegations wath statistical evidence

In another case decided m the Seventh Cireut, the court ruled that
the plamtiff fziled to estabhsh a prima facia case for disernnmation
when the institution failed to promote her * The institution provided a
valid nondiscrimmatory reason (1 € .« farlure to meet pubhshed entena
used m salary enhancement) Fmally . a white female failed to show she
was treated uny differently than black males similarly atuated ™

In another shitting burden of proot case. the plamtiff failed to
establish that the reasons given for a personnel decision were a pretest
for discrimmation In a New York case. the female applicant for an
associate dean’s posttion failed to show that the mstitution’s reason for
not hiring her, the lack of appropriate quahfications. was a pretest for
diserumination agamst women *' Two black electricrans sued when they
lost their jobs at a predomnanthy black mstitntion because of fmancial
exigency . The Eighth Circat Court rev ersed and remanded the case
finding that the evidence mdicated that they were remos ed because of
their race The court found the mstitution’s reasons (undependable
work records) were notsupported by the evidence, and the mstitution’s

action of Ailhmg a subsequent vacancy with an mespenienced white
person gav e credence to the conclusion that race was a factor A oimlar

53 Bynuin v Michigan State Unie TETERD 91 0W D Much 1987

54 Walon v Uninversaty of Vi 663 F Supp 1059 (M D Vo 195T)

55 Macqure v Marquette Uni O SHEEF 2d 1213 (Tth Cir 1987,

56 Balhnger v Nortl Carolima FEatension Sery SIS F 2d 10T (ith Ca 1987

57 Dugan v Ball State Unn |, SES F 2d 1132 (Tth Cir 19575

58 Martintrigona v Board of Trustees of the Unin of DO 665 1 Supp 682
(DD C 1987)

59 Crowmany Manhattan Commumty College, 667 F Supp 1305 D N Y 1957)

60 Legrand v CTrastees of the Unin of Ark 821 F 2d 475 (8th Cir 1957
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outcome was reached moan Alabama case !

Class action suits were also before the courts Tn o ruling wineh
plowsnew ground m the class certification area, a distrrct Court decerti-
fred a clas of female faculty “ The court reasoned that the multiple
regression analvas and other anccdotal evidence, which pomted to
actions based onses, was msufficent to estabhsh disernmmation ALt
a class The court found the evidence show ed a decentralized decrsion-
making processowhich pres ented plamtiffs from sustamng an argument
that a pattern of diserimmuation aganst women could evist across the
uniyersity *}

In another dlass action casey the imstitution’s counsel contmmed
unethical and mappropnate commumeations with members of a (lass
of female athletes at the umversits * The sancbons issued by the Court
mchided the distritbution of notices at the mstitution’s expense and the
assessment of attornev’s fees meurred m this htgation

In a duparate mmpact dass action case, the court found that the
female plamtitfs had met their burden of estabhshimg a pritna facie case
of diserimmation ** In thes nultiple regression case, plamtitfs were able
to establishsex asafactormses eral vears under analysis While plamtiffs
groupmy of the departments mto siv groups was cnticrzed, it was
accepted by the court The defendant’s reasons for salary dispanity
market forces and service aw ards, did not account for the salary dispari-
ttesoverseveralvears The court found that the defendants had taled m
their burden to establish other reasons for the dispanty m salan

Ina disparate treatment casem wlneh the istitution’s treatment of
female faculty was compared with the treatinent of males on cmploy-
ment deenions of rank, pav, promotion, tenure, and admmstrati e
appomtments. the plamtffs Laled m therr burden to show disernmima.
tory intent ** The court noted that while historical evidence shows a
record of past dsenmmation, the state has made attempts to rectify
these diserepancies, and history alone would be msotfrcent to show
intent *” Furthermore, the court's rejection of a multiple regression
analyvais, which either left out or madequateh measured decsion nuthing
vartables. did not place an unrealistic burden of proot on the plantitts
On the mdividual complaints, the judge found that cach of the plamtifis
had established a prina facie case of discrnmmation the mstitution had

——

61 Tharrell v Univaraty of Montevallo 67351 Supp $30 0N 1D Al T9NT,

62 Rosenberg sy Converats of Cinannatt 6340 Supp 77805 D Oluo 1986

63 dd at 7T

64 Hatfer v Temple Unin LS F RD 506 (F 1) Pa 1957

65 Deono v Wathield Sate Colloge, 669 87 Supp 116 (1) Muss 1987

66 Penh v Oregom Stare B of Hudar Edac S10 1 2d 855 ot G 1957 ot
demed, 1055 CU S 09571 rchcarmy demed 108 S Ct 173 01957

67 1d at 161
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provided valid reasous related to the specific job. and the plamtiffs each
failed in their burden to show the institution’s reasons to be pretextual ®

In a retaliation case. the plaintitf met his burden by showing that he
engaged in a protected activity and was subjected to adv erse employ-
ment activity by the employer, and that a causal link existed between
the two.% A black personnel administrator had complained both pub-
lically and privately that race discrimination had existed in employment
Retaliation consisted of a limitation on activities and a demeaning
monitoring procedure requiring permiission from his superior to leave
his work space.

The final case in this section mvols es both title VII and the Equal
Pay Act. The court found that a Florida institution’s refusal to allow a
male employee to participate in a salary equity schenie was discrimina-
tory.” The multiple regression analysis, used to 1dentify females for
salary equity adjustments, identified him as a candidate for adjustiment
even after a salary adjustment agreement had been entered into by the
parties. The court noted that discrunination, which occurred after a
salary equity agreement was put in place for the plaintiff, was justiciable
and that the lower court errored in ignoring the salary inequity after the
agreement was in force. The case was remanded.

The Equal Pay Act. The lead-off case in this section ts one which
has been before the courts for anmuber of yvears.”™ The case dealt witha
class action suit involving multiple regression analy sis which was found
madequate by the courts because crucial job factors were excluded. The
circutt court remanded the case™ based on the Supreme Court rubing m
Bazemore.”? On remand the district court upheld its previous decision.
The court reasoned that under the test in Bazemore, the multiple regres-
sion failed to show discrimmation based on sex.”* Additionally ; the
rejection of evidence when the plaintiff switched from disparate treat-
ment proof to disparate impact proof in the elev enth hour of litigation
was based on evidentiary rules (i.e. plaintiff failed to prove that the
evidence was new or that the delay m presentation was caused by the
defendant).”®

I an Minois case, a female assistant professor assumed a position at
a salary lower than the previous employ ee had received The previous

68 Id at 463

69 Coleman v Wavne State Univ L 664 F Supp 1082 (E DD Mich 1957)

70 Schwartz v Flonda Bd of Regents, 807 F 2d 901 (11th Cir 1987)

71 See The Yearbook of School Law 1981 at 284, 259, Sobel v Yeshna Uninv |, 566 F
Supp. 1166 (SD N'Y 1983)

72, Sobel v Yeshiva Univ L 797 F 2d 1478 (2d Cir 1956)

73. See The Yearbook of School Law 1987 at 240, Bazemorey Friday (106 Ct 3000
(1986)

74 Sobel v Yoshiva Umiv , 656 F Supp 387 (SDNY 1957)

75. Id at 559
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employee was a male tenured faculty member from another depart-
ment. The court found that the previons salary history of the tenured
faculty member was a factor in the pay differential and not sex. In
affirming the fower court decision the court noted that a financial crisis
was not a valid factor available to the uniyersity as a defense for salary
disparity between males and females.™

The Third Circwit ruled, in a case involving custodial services under
contract with a college, that the procedural errors b, the tral judge were
harmlecs erzors.”™ While the trial judge inexphcably ruled that the gender
of the plaintiff and the preferred labor class were not releyant, the
evidence contained gender information and the error was corrected
when the charge was given to the jury.

Title IX. Cannon, a saga of cases which has been before the courts
for anumber of years,” saw the Supreme Court refusing to hear another
appeal.” In rejecting another suit of Ms Cannon’s m a federal rules
decision,* the court threatened the plaintiff and counsel with further
sanctionsf “this endless stream of redundant and meritless pleadings” is
not discontinued *!

Age Discrimination. The E.E.O.C. brought action against an
institution when it terminated the grievance procedures filed by an
employee after the employee had filed charges with the E.E.O.C for
age discrimnation in the denial of tenure % The institution took its action
on the basis cf a collective bargaining agreement. The court, balancing
the employer’s contractual rights against the individual's emplovee
rights, found that the institution’s action constituted retahation which
cannot be made legal by a collective bargaiming agreement

In another case, the court found that the provisions of an eniplovee
retirement plan did not violate the Age Discrimination Act.? The pro-
visions maintained that no employer contributions would be made to the
retirement program after the employee reached a certamn age. In a
Minnesota cise, the plamntiff was unable to establish a prima facia case of
age discrimination in his removal from a position with the state coordi-

76 Covmngtony Southern 1]l Univ 816 F 2d 317 (Tth Cir 1987). cert demed, 1085
Ct 146 (1987)

77 Brobst v Columbus Serve Int'l, 824 F 2d 271 (3d Cir 1987)

78 See The Yearbook of School Law 1987 at 245 nn 61-63

79 Cannon v Loyola Univ of Chicago, 1078 Ct 880 (1987), See The Yearbook of
School Law 1987 at 245, Cannon Loyola Univ of Chicago, T84 F 2d 777 (Tth Cir 1986)

80 Cannon v Loyola Univ of Chicago, 116 FD R 244 (ND 1 1987)

81 Id at 245

82 EEOC v Board of Governors of State Colleges and Unns . 665 F Supp 630
(ND Il 1987).

83 Bell v Trustees of Purdue Univ . 658 F Supp 184 (N D ind 1987)
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nating board.* The state legislature had voted to remove funding for the
position.

A Utah case was brought under state statutes®® on age dhscrimmation
and involved the reversal of an admimst-ative law judge’s findings.*
The institution had provided legitimate reasons for the demotion and
eventual dismissal of the employee. The plaintiff could not proy e that
poor work habits and failure to foliow orders was a pretext for discrimi-
nation. In a related case, the finding of age discrimination under state
law qualified the individual for a damage award but not reinstatement
under the circumstances of this case since he was not qualified to teach
in the area where the vacancy existed 5 In another case, the court ruled
that an employee could not use federal statutes to expand a claim under
a s'ate’s common iaw of tort.*

Rehabilitation Act. A caseinvolving a student who was refused a
d.gree because of a handicap has implications for employ ment.* The
student was evaluated by a state board and admitted to an optometry
school. In his third vear, he failed to pass one of four clinical areas
because his handicap prevented him from performng the manual skills
for several procedures which resulted in danger to patients The court
found that he was rot an otherwise qualified handicapped individual
and the institution kad not errored in refusing to waive the requirements
The court found that these climcal requirements were substantial or
fundamental and could not be interpreted as a reasonable waiver

Hiring Discrimination. Several hiring discrimination cases dealt
with the question of access to information used in the hiring decision. In
a California case, the plaintiff alleged discrimination based on sex in the
failure to hire her as a faculty member. The court, citing key cases on
access to documents,® found that she could “probably™ establish a
prima facie case of discrinunation and ordered access to the peer ev alua-
tion materials of the successful male applicant.® In another California
case, the plaintiff n a defamation suit sought access to information

84 Reddemann v Ainnesota Thgher Educ Coordmating Bd |, 51T F 2d 1208 (8th
Crir 1987)
85. Utah Anti Dicrnnmation Act U C A 1953 §§ 34-53-1 {Supp  1986)
86 Unnersity of Utah v Industrial Comm’n, 736 P 2d 630 (Utah 1987)
87 State Unnn Agnicultural and Techmeal College at Farmigdale v State D of
Human Rights, 520 N Y S 2d 814 {App Dn 1987)
88 Leathem v Research Found. of City Univ of N Y, 658 F Supp 651 (§ D\ Y
1987)
89 Dohertyy Souathern College of Optometry, 859 F Supp 662 (W D Tean 1987)
90. Id at 673
91 See The Yearbook of School Law 1987 at 249, EEOC v Frankhin and Marshall |
College. 775 F 2d 110 (3d Cir 1985), The Yearbook of School Law 1982 at 264, In re }
Dinuan, 661 F 2d 426 (5th Cir 1981) |
92. Rubin v. Regents of the Univ of Cal, 114 F DR 1(ND Cal 1986) |
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presented ata faculty meeting in w hich a unannmous v ote demed hun an
endowed chair.** The court found that privacy nghts ot the professor
outweighed the candidate’s rights to take a deposition m this case.

In a West Virgmia case, the plamtiff was able to prove that the
refusal to hire her as a county extension agent w as based on sex. The state
Civil Rights Commission ordered her hired and awarded back pay.*
The court affinned the award of back pay and awarded the plantiff
attorney s fees for both the action before the commission and ths action
In a Califorma case, the court found that the plamtiff failed to establish a
prima facie case of discrunmation based on national origin as a Fihpmo
American.%

Nontenured Faculty

First Amendment Freedom of Speech. The lead-off case in
this section has been i the courts for over a decade. A faculty member
who was refused tenure sustained a charge that his first amendment
rights had been violated, because demal was due to his political activ-
ity.% The court ordered remstatement, but based on eley enth winend-
ment immunity , denied the aw ard of back pay . In subsequent liigation,
the piaintiff sued for back pay  This 1987 htigation involved a suit for
back pay against the state sy stem office instead of the specific institution
which the court denied on the same grounds %

Inan Arizona case, a faculty imember was denied tenure due to his
ineffectiv e teaching style.® He filed a grievance with a faculty comnt-
tee The faculty commttee found that his acadeinic freedom had been
violated by the institution’s denial of ton,re The plamtiff alleged that his
free speech and acadenuc freedom w ere violated becanse the mstitution
was m disagreement with his chosen methods of teaching (1.e.. not
attending classes so his students would become more self-rehant) The
court found no violation of first amendment rights w1 the president’s
deasion to deny tenure

—

93 Kahn v Supenor Court (Davies), 233 Cal Rptr 662 (.t \pp 19%7)

94 Kerns v Bucklew, 357 S £ 2d 750 (W Va 1957

95 Ibarbra v Regents of the Unn of Cal. 234 Cal Rptr 167 (2 App 1957)
vacated, reb’g, 237 Cal Rptr 92 (Gt App 19%7)

96 Skehany Board of Trustees of Bloomsburg State College 3535 F Supp $30(M D
Pa 1973). vacated. 501 F 2d 31 (3d Cie 1974 vacatcd und remr’d, 121 U S 953 (1975).
reh'e, Skebany Board of Trustees Bloousburg State College, 431 F Supp 1379(M D Pa
1977)

97 See The Yearhook of “chool Law 1983 at 304, Shehan v Board of Trustees of
Bloomsburg State College, 669 F 2d 142 (3d Car 1982). cert demed 439 U5 1048 (1982).
See The Yearbook of School Law 1987 at 230, Skeban v Bloomsburg State Collesgge, 503
A 2d 1000 (Pa Commw Ct 1956)

98 Skekan v State System of Ihgher Educ . 815 F 2d 244 (3d Cir 1987)

99 Carley v Anzona Bd of Regents, 737 P 2d 1099 (Arz Ct App 1987)
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In another case, a faculty member who challenged the administra-
tion of the college by the dean was denied terure.' The plaintiff
alleged violations of free speech and argued that he came nnder earher
tenure provisions which meant he already had tenure. The circuit court
found material issues of fact, reversed the smmmary judgment, and
remanded the case for adjudication. In arelated case, the courr affirmed
alower court decision ! The circnit court found that while the plamtiff
was involved in protected speech, other v alid reasons for nonrencewal
enited.0?

Nonrenewal Procedures. The Supreme Court ruled that na-
tional origin would be a valid classification under a section 1983 suit
alleging discrimination.!”? The circuit court had rev ersed and remanded
the district court’s grant of a suamary judgment to the univ ersity on the
plaintiff's discrimination claim based on Arab ancestry in the plaintiff's
denial of tenure.! The case awaits a decision by the district conrt.

In another case reported previously . '*® plaintiffs alleged that they
had de facto tenure. because of the number of years of service put in
under one year contracts, and that nonrenewal of their contracts re-
quired due process On appeal, the circnit court ruled that Rutgers
University was an antonomous organization, not an arm of the state.
removing the possibility of an eleventh amendment immunity de-
fense.'® Quabhfied mimunity could not be determined for individual
officers until the district court decided whether defacto tenure or a
property right exicted thereby requiring due process prior to nonre-
newal.

Sev eral cases iny oly e access to information used in the decision to
deny tenure. In a New York case, a male brought action to compel
discovery of premotion and tenure commnittee dehberations '™ The
court found, absent “extraordmmary cause,” that disclosure would not be
compelled. In another case, the uninveraity filed a motion to prevent the
disclosure of confidential ev aluations of outside experts in three promo-
tion and tenure files.'™ The case mvolved state civil nghts agency s

100 Honore v Douglas, 833 F 2d 365 (5th Cir 1987

101 See The Yearbook of School Law 1987 at 20, Hamery Brown, 641 F Supp 662
(WD Ark 1955)

102 Hamer v Brown, 831 F 2d 1395 (8th Cir 1987)

103 St Francews College v AlKhazrap, 1075 Ct 2022 (195%)

104 See The Yearbook of School Law 1957 at 247, Al-Khasrap sy 5t Franas College,
784 F.2d 505 (3d Car 1986)

105 See The Yearbook of School Law 1987 at 249, Kovata v Rutgers Unnveraty 633 F
Supp 1469 (D N ] 1956)

106 Kovats v Rutgers, The State Umiv |, 822 F 2d 1303 (3d Car 1987)

107 Desimone v Shidmore College, 517 N Y S 2d 880 (Sup Ct 1987)

108 Divon v Rutgers 521 A 2d 1315 (N ] Super Ct App Div 1987
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findings of probable cause that sex discrimination was my ol ed in the
denial of tenure to a female while promotion and tenure w as granted to
two similarly situated males. The uniy ersity 's motion w as demed and the
court endorsed the administrativ e law judge’s limitations on disclosure.

Cases involving tenure review and a subsequent decision to deny
tenure were before the courts. In one case astate appeals court held that
the hiring of another faculty member to fill the plaintiff's position prior
to the completion of the plaintiff’s grievance did not violate due process
and that judicial proceedings should not be filed prior to completion of
administrative remedies.!%®

A variety of cases alleged discrimination under title VII. The Fourth
Circuit found that the plaintiff lacked the appropriate qualifications for
tenure under the burden of proof standard of title VII. This finding
would collaterally estop the plaintiff's claims under both the Equal Pay
Act and the Age Discrimmination Act since the proof n all three were
similar.!'® In Arizona, the plaintiff failed to establish sex discrimination
based on the fact that the fac*lty in the all female school of nursing were
not granted the same percentage of release time for research as the
faculty in the all male school of pharmacy.!'! In another case, the court
found a number of allegations time barred and ruled that ample evi-
dence existed to support the institution’s denial of tenure based on poor
performance across several criteria.!'2 However, the First Circuit re-
manded a case involving demal of tenure because the court errored in
applying the burden of proof and in ordering the plaintiff reinstated for
two years with back pay.'"™ The institution alleged that poor teaching
was the reason for denial of tenure. The plaintiff alleged that the
decision was effected by discrimination because the all male depart-
ment made the original decision to deny tenure. The court found that
the second step in the shifting burden of proof was for the institution to
prove that absent discrimination, the same decision would hLave been
reached. Finally, a Maryland case found that the plaintiff was unable to
establish a prima facie case for race, sex, or inaternity disciimination and
that the testimony on se\ual harassment was not worthy of credence.!?
A North Carolina plaintiff also failed to meet prima facie require-
ments.''> In another case involving the denial of tenure for lack of
publications and the contesting of a listing as third author of a publica-

109. Ashley v Unneraity of Lowsville, 723 S W 2d 865 (Ky. Gt App 1956)

110 Ritter v Mount $t Mary's College, 814 F 2d 986 (4th Cir 1987)

11 Rios v Board of Regents, Univ. of Anz ., 811 F 2d 1248 (9th Cir 198T)

112 Mernll v Southern Methodist Univ . 806 F.2d 600 (5th Cur 1986)

113 Field v Clark Univ, 817 F 2d 931 (Ist Cir 1987).

H4. Monroe-Lord v. Hytche, 668 F Supp. 979 (D Md 1987).

115 Latimorev Unnversity of N C at Charlotte, 669 F Supp I35 (W D N € 1987)
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tion, the court awarded attorney s fees to the institution for the plaintiff's
frivolous suit.!®

Several cases involy ed the nonrenewal of tenure track contracts. In
one case, the court found that a letter sent prior to the end of the contract
period did not imply immediate firing, but rather was a notice of
nonrenewal. '™ Several cases involved the nonrenewal of a contract
where oral discussions at hiring were perceived by the plamntiff to be a
guarantee of contract renewal up through tenure review. In each of
these cases, written documentation supported the institution’s option of
nonrenewal at the end of the contract period '

In a case involving a collective bargaining agreement, the court
found that the arbitrator applied the wrong burden of proof and re-
manded the case.!™ The dean demed promotion when a unanimous
faculty committee s oted for promotion. The court found that arbitrari-
ness under the agreement meant without reason and the institution
should, on rehearing, be given the opportumty to provide reasons for its
decision

Part-time Faculty. A part-time associate professor alleged that
her demotion to a research associate was motiv ated by gender considera-
tions under title VIE ! The court found that the institution’s reasons for
removal from the associate professor’s position, lack of pubhcations and
noncollegial behavior, were valid The retahation claim; how ever. was
remanded.

Other cases involving part-time faculty are covered under financial
exigency.

Tenured Faculty

Termination for Cause. In an Oklahoma case. a tenured faculty
member who followed instructions enclosed with the contract (signed
the contract, returned it on time), but also included a note questioning
the salary amount, had not reopened negotiation, thus vacating the
contract. The court found the signature to represent “acceptance” and
the note simply reflected his displeasure with the conditions of the
contract rather than a counteroffer.!!

116 Wemstemny Univeraty of I, 811 F 2d 1091 (Tth Cir 1987). See The Yearbook ot
School Law 1987 at 248, 628 ¥ Supp 862 (N D 111 1956)

117 Hill v Talladga College, 502 So 2d 735 (Ala 1987)

118, Upadhya v Langenberg, 671 F Supp 521 (N D 11l 1987), affd. 834 F 2d 661
(Tth Cir 1987), Baker v Lafayette College, 532 A 2d 399 (Pa 1987), aff'g. see The
Yearbook of School Law 1987 at 248, 504 A 2d 247 (Pa Super Ct 1986), Brumbach +
Rensselaer Polytechnic Inot, 510 N Y S 2d 762 (App Div 1987)

119 Inre Board of Trustees of Univ Sys of N H Keene State College, 531 A 2d 315
(N.H. 1987)

120 Gottheb v Tulane Univ of La, 809 F 2d 278 (5th Cir 1987) '

121 Pricen Oklahoma College of Osteopathic Medicme and Surgery. 733 P 2d 1357
(Okla Ct App 1986)
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In a Distnict of Columbia case, a professor becanie embrotled in a
controversy when a student made slanderous commentsin his class. The
student, referred for disciplinaiy action, refused on order of the disap-
linary committee to apologize to the professor and continued to attend
class. The umversity failed to follow ap and the professor refused to
continue teaching his class. The institution charged him with neglect of
duty and the grievance comimttee found him not guilty of the charge
because of extenuating circumstances. The board reviewed a summary
of the grievance committee report and dismissed the professor. The
district court issued a summary judgment i favor of the unis ersity,
finding the board had final authority 1n these matters.! On appeal. the
D.C. Circuit Court found that legitimate claims evisted tor the case to
be adjudicated. Fiist, the court found that significant evidence existed
to question whether the profewsor had, in fact. neglected his duty.
Furthermore, the court foun-: that the plamtiff's allegations that the
institution had breache- 1+ contracy when it failed to follow through on
the disciphnary action against the disruptive student had sigmficant
merit and should be reviewed Finally. the court found that the institu-
tion may have violated its due process procedures when the president
transmitted a two-page summary of the grievance commttee’s report to
the board when the faculty handbook stated that the full report must be
transmitted.*?}

A Vermont case involving allegations of the forging of student
evaluations was also before the court '2* The court remanded the case
on the retaliation claim and found that faculty are not subject to the
state’s Administrative Procedures Act While finding that the hearings
by the faculty disciplinary committee were subject to the open meeting
laws the court ruled that student evaluations which dealt with an
employee’s performance should not be subject to pubhc scrutiny but
would be available to the plaintiff

In a Kansas case,’ the court found that statutory provisions require
the board to follow a unammous decision of the hearimg committee,
which voted not to dismuss the faculty member w ho did not have tenure
but was in the middle of a contract period. In a New York casc. the
institution had not violated any rights by refusing to remon ¢ a letter of
warning of a previous employ ment action fron the taculty member's
personnel file, 12

122 See The Yearbook of School Law 1986 at 251, McConnells Howard Unn 621 F
Supp 327 (D D C 1985)

123 McConnell v Howard Univ . 818 F 2d 5% (DC Cir 1987)

124, Sprague v Umiveraty of V't 661 F Supp H32(D Vit 1987)

125 Keller v Board of Trustees of Coffeyville Commumty College, 733 2 2d 830
(Kan Ct App 1987

126 Miec/kowshi v Ithica College, 516 N Y S 2d 534 (App Div 1987)
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Several termination cases involved istitutions with collective bar-
gaining agreements. In an Illmois case, the court upheld an arbitrator’s
ruling that disiissal was not warranted w here a faculty member vio-
lated policy by holding two full-tune positions.' The institution had
dismissed a faculty mewmber for smokmg marijuana with students en-
rolled in a class that was held at the professor’s homne. An arbitrator
reduced the disinissal to a suspension without pay and the lower court
overrode the arbitrator’s ruling. Review of the arbitrator’s findings by
the court is limited and the lower co 1t exceeded those limits.

Termination for Financial Exigency. In an lllinois case, ten-
ured faculty were dismissed for financial exigencies.'” The faculty
alleged that the institution’s policies and the collective bargaining agree-
ment allowed them to bum.p pari-time faculty in order to put toget! r
conrses to vield a full-time position. The court ruled that the bumping
provisions apply only to full-time positions and that the board 1s the
determiner of an individual’s co npeence to fill a position or teach in
specific areas. A California case « 1so affirmed the board’s authonty to
lay-off full-time employees and tc aetermine competency to teach in
subject areas.!®

In another case, a female faculty member was termmated for a
financial exigency while two male professors with semonty were re-
tained. The district court issued a summary judgient to the institution
in the plaintiff’s title IX claim."3! Later, at trial, the court found that the
institution had established a valid reason, seniority, for its action in
relation to plaintiff’s title VII claim. The circuit court affirmed those
decisions and ruled that it needed to consider the plaintiff's claim that
the program she was involved in received federal funds under title IX,
because the claim was actionable and disposed of under title VII.!*?

In Massachusetts, a faculty member who was terminated, rehired.
and then notified that the contract would not be completed, was given
due process even though the hearing was held after the termmation '
The court also affirmed the state’s authority to terminate a contract
because of financial necessity.!’ In a Washmgton case, the court af-

127 Commumty College Dist 308+ McKmley . 313N E 2d 951 (I App Ct 1987)

128 Lansung Conunumty College v Lansmg Gonmmunity College Chapter of Mich
Ass'n of Hhgher Educ., 409 N W 2d 823 (Mich Ct App 1987)

129 Biggam v. Board of Trustees of Community College Dist 316, 506 \ £ 2d 101
(M App Ct. 1987)

130 Duax v Kern Community College Dist, 241 Cal Rptr 860 (Tt App 1987)

131 See The Yearbook of School Law 1 0a 242, Mabry v State Bd for Contmunty
Colleges and Occupational Educ., 397 F Supp 1,235 (D Colo 1954)

132 Mabry v State Bd of Community College and Occupational Educ , 813 F 2d 311
(10th Cir 1987), cert denied, 108 S Ct 148 (1957)

133 Jermam v Board of Regents of Higher Educ. 503 N E 2d 30 (Mass App Ct
1987).

134 7d at 52
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firmed the program specitic nature ot tiancial exrgencies which would
allow the institution to reduce staff in one program while hirmy m
another.V’% In a case involving a college operating under a collective
bargaining agreement, the court found that the reduction m foree pro-
visions for temporary nontenured faculty in the collec-ive bargaining
agreement was void where it conflicted with board regulations '

Collective Bargaining

A case involving the same wnsues as the Yeshivae' decision was
decided in Florida ' The court ruled that the college faculty were not
managerial and, therefore, were qualified to organize as a collective
bargaimmg unit. A Califorma court ruled that a prospective bargaining
umt could use the mtercampus mail sy stem in the process of organizing
the collective bargaining umt.!*

The collectiy e bargaining agent lacked standing to hitigate a case
where the dismissed employee was not a member of the union ' In
another ruling, the court found that the « llege arbitration procedures
could not be used to resoly e alleged violations (sexualharassment) since
those violations were not meorporated into the collective bargaining
agreesnent '

A number of allegations of unfair labor practices were before the
courts. In New York, the court ruled that it was not an unfar labor
practice to reduce the load of the faculty person representing a group of
faculty w here the group has made no attempt to organize.'*? The court
also found that a salary dispute that came about during the evpired
agreement, but was settled under the new agreement, had rendered the
action disimssible 13 A Washmgton court found an unfair labor practice
i the mstitution’s demal of released time to faculty w ho w ere negotiating
for the union '#

135 Refarv Central Wash Unnv | 742 P2d 137 (Wash Ct App, 1987)

136. Board of Trustees of Commumty College Dist 308 v Federation of College
Clencal and Techmeal Personnel, Local 1708, 505 N £ 2d 1264 (H App Ct 1987)

137. NLRB ¢ Yeshiva Umiv, 444 U'S 672 (1980}

138 NLRB v Flonda Memonal College, 820 F 2d 1152 (11th Cir 1987)

139 Regeuts of the Univ of Cal v Pubhe Employ ment Relations Bd , 227 Cal Rptr
57 (Ct App 1987), prob juns noted, 107 5 Ct 3226 (1987)

140 Guild of Adunn Offiers of Suffolk County Comnuumty College v County of
Suffolk, 510 N Y § 2d 914 (App D 1987)

141 County of Rocklandy Rockland County Commumty College Fed'n of Teachers,
509 N Y S 2d 608 (App. Div 1987)

142 Rosenv Public Employ ment Relations Bd , 310 N Y 5 2d 180 (App D 1986)

143 Faculty Ass'n of Suffolk County Community College v Public Employ ment
Relations Bd, 508 N Y § 2d 591 (App D 1987)

144 Green River Commumty College Dist No 10+ Hhgher Edue Personnel Bd |, 730
P 2d 653 (Wash. 1986)
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In atime of financial crisis, it w as not an unfair labor practice for the
institution to propose @ wage freeze in lieu of lay offs of clerical staff '™
In Pennsylyania, the court found an unfair labor practice in the deduc-
tion of unemployiment compensation for sununer. a tinie when the
plaintiff was not under the annual contract., in the mstitution’s pay ment
of an arbitrator’s award of back pay and remstatement.'* Another
decision found the state system of higher education guilty of an untair
labor practice because faculty were compensated differently for “course
by special arrangement” and “indn idualized mstruction.”' The case
also affinmed the board's authority to rescind the arbitrator’s ruling,
Finally, a New York court found tha! the grievance procedures were the
exclusive remedy of the plamtiff. an adjunct faculty member, in the
resolution of a conflict over class scheduling '™

Administration and Staff

In a case involving a member of the board of trustees, felony
charges were brought for receipt of a bribe to influence a board vote on
a pending contract award ' The court ruled that the education code
which made acceptance of a bribe a nisdenieanor did not bar a felony
charge under the penal code.

A number of cases involve controy ersies surrounding the appomt-
ment to or remor al from academc admmnustrativ e positions. The court
found a faculty member removed trom the directorship of a center
lacked a property interest in the directorship.' In a snnilar ruling, the
court cited not only the lack of property interest, but also mstitutional
policy which prohibited the acquisition of tenure based on the perforin-
ance of adininistrative duties ' In another case. the court rey ersed the
low er court’s issuance of a preliminary injunction agamst the institution
in 1its removal of a departinent head ' The court found on appeal that
the institution’s academic autonomy . severely hampered by the injune-
tion, outweighed the loss of the plaintiff's bonus funds which were
recoverable ma pending civil rights action ' lnanother case mvolving

115 Scb Dleraft College Asv'nof Otfice Personnel, MESPA Y Schoolcraft Commanty
College, 401 NW.2d 915 (Mich Ct App 1987)

146 Association of Pa College and Unin Faculty v Peunsy b ania Labor Relations
Bd . 532 A.2d 60 (Pa Commw Ct 1987)

147 State Sys of Hhgher Edue v PLRB. 528 A 2d 278 (Pa Coramw Ct 1987)

148 Post Adjunet Faculty Assnv Board of Trustees, 511N Y S 2d 8§74 (App Dn
1987)

M9 Robinson v Supenior Court, 237 Cal Rptr 75 (Ct App 1987)

150 Chinboga v Saldana, 860 F Supp 618 (D PR 1987)

151 Jimenes-Torres De Panepinto v Salduna, 834 F 2d 25 (1st Cir 1957)

152 See The Yearbook of School Law 1987 at 256, Vargas-Figueroay Saldana, 646 F
Supp 1362 (D PR 1986)

153, Vargas-Figueroa v Saldana, 826 F 2d 160 (1st Cir 1957)
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the appointitent of a department head. the court ordered the plaintiff
Inred, ™ where the plaintiff was the recommended candidate and insti-
tutional policy as part of the plaintiff's contract required the dean to
reconstitute the search committee within a reasonable time after refus-
ing the recommendation The court found the two-y ear delay to be a
breach of the employ ment contract and. while rey ersing the trial court's
order to appomt lim to the position, ordered danages equiv alent to the
salary e would have recen ed had he been appomted.

Cases alvo imvoly ed appomtment or removal of staff for cause. In
one case, the court upheld the remoy al of a police officer for gambling
in s office, fmding no reasonable expectation of privacy in the em-
plovee's office.™ Ina Florida case, the court reversed a hearmg of ficer’s
ruling, fmding that the instituton did not have to grant compulsory
disability leave before dismissal where the employee saffered from
alcoholism and denied he had a problem "™ Ina suntlar case the court
found that three warnings after low job performance ratmgs were not a
vague or overly broad basis for dismissal '

Inacase previoushy betore the courts '™ the aircut court found that
under New York law the secretary to the presidentsery ed at the pleasure
of her supervisor contrary to letters giving hier an appointinent to a
perntanent posttion.’™ The court found the plantiff unable to substan-
trate a property interest requiring due process

The Fifth Crremt found that astate couttorder to pay the plaintiff's
salary for the remamder of & contract penod remos ed any property
right clairn of a pubhe safety director ternmmated m the middle of a
contract pertod " Other courts ruled that sos erergn inmunity blocked
action m a financial exigeney dismissal™! and an inadequate perform-
ance case ' An Alabama court failed to find duress i the notification of
nonrenewal of plamtiff's contract and Ins subsequent resignation. ** A
Michigan court disiissed a claun oy er terimmation because the plantiff
and counsel had made no progress w ther sust '

Remov al from athletic positions w as also htigated. The court found
that a baskethall coach on a one-year contract hid no reason to expect

154 Uninversits of Mmn v Goodhind, 399 N W 2d 585 (M Gt App 1957

155 Thornton v Unnversits Cinal Serv Ment Bd, 507 N E 2d 1262 (1T App Ct
1987)

156 Uninversity of Fla v Mossburg, 503 50 24 #4 (Fla Dist Ct App 1987

157 Unnersts of Fla v Moore, 506 So 2d 69 (Fla it Ct App 1987)

158 See The Yearbook of School Law 1987 at 257, Wnght v Cavan, 642 F Supp 947
(NDNY 1986)

159 Whghty Cavan, S1TF 2d 999 (2d Cir 1987). cort demed, (O8S Ct 157 (1987)

160 Robmson v Bover 825 F 2d 64 (5th Cir 1987)

161 Lewisy Kelchner, 658 F Supp 358 (M D Pa 1956)

162 Stohes v Unnveraty of Tenn at Martm, 737 SW 2d 545 (lenn Ct App  1987)

163 Ellin v Owens, 307 So 2d 436 (Ala 1947)

164 Mavwell v University of Mich 407 N W 2d 16 (Mich Gt App 1987,
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renew al of the contract ' Another court found an athletic director who
served at the w illof the presidentlacked aclannm removal " Atederd
district court alvo found that poor performance as a reason tor the
dismissal of an academic coordinator for athletes was not a pretet to
discrimination based on gender 17

A state court remunded a caserejecting anmmumty clam were the
prestdent refused to implement griev ance procedures m the remos ol of
a counselor ' An Arizona court affiwrmed the sunnmary judgment dis-
missal of & case where an “at will” cmployee was disissed resulting
from posttion ehmmation through reorgam/zation ¥ In South Carolima,
the court ruled that pendmg adminsstratiy e remedies must he exhansted
before proceeding with judicial remedies, ™

In a hiring case allegmyg sexual harassment by the mterview er of an
applicant for a position, the detense requested the plantit to undergo a
medica examination The court atfirmed the order for an exam but
limited inquirs . affirnnng the plantiff's nght to sexual privacy . but
rejected the plaintitf's request to have counsel present 't In another
case, a plartff assumed he had bheen hued tor a posttion wlien he was
gy enthe keys toan otfice, watched gae filins aud was givenuse of a
ciar whose msurance poliey hated i as an ciployee The cout fouud
evidence sufficient to support a findmg that the contract tor cimplos -
ment had not been ottered V-

Denial of Employee Privilege

In a case where the plamtitt, a facults meniber, was censured for
plagansm, the courtdismissed the clanu for its falure to e conase 7 A
C.ulitorna itigation iy oly ed churges of breach ot good taith and miflice-
ton of emotiond distiess surtounding the uniy eraty's nivestigation of
uncthical rescarch charges the plamtitt brought against o former vol-
league 74 Allegations by the Olleague aganst the plamtitt were con-
tamed m a diseiphnary report an the colleagme and the court found that
the univ eraty was not obhigated to release that report to the plamtitt

hea federal case, the court uphicld a hoard deaaon not to promote

165 Landver v Dempaen, T35 P 2d 540 (3 Ct App 1957

166 10y Calforme State Uinn Svy Trinteas, 2385 Cal Rptr 79900t Spp 1957
167 Grav v Uninveraty oi Atk 635451 pp 709 0N D Ak J9sT)

1685 Perny v Texas A & F Unn L7375 00 2d 106 (lex Ct App 1985T)

169 Valles v Arvona Bd of Regents, 743 P 2d 960 (Aniy Gt App 1957

170 Medieal Unv of SC v Taylar, 362 S E2d 581 (S C Ct App 1957

1 Vimon v Supertor Ct, TH0 P 2d ¥H (Cal 1957)

172 Bruner v Umveraty of § Miss 301 So 2d 1H3 (Miss 19857

173 Newman v Massachinetts ) TI3FRD 341 (D Mass 1987

174 Dong v Board of Irustees of Leland Stanford Jumor Uiy 236 Cal Rptr 912
(Ct App 1987)
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the plamtiff."™ "The prvate university board’s deavion was consistent
with both the taculty comnuttee and the hearing grievance commttee
but was contrary to the grievance appeal conumttee’s decmion The
mstitntion’s motion for sunimary judgment was upheld

In @ case v olvimg summer school pay., a professor claimed he was
not treated equitably whienhe did not recen e redneed load assignments
during the acadenne year for oy semesters of overload assignments 7™
The court fouad that he was paid a foll salary for siv semesters of
reduced load when full pay durmg summer session s the same as an
academie semester Inanother Case oy er simmer sessson pay | aninstrue-
tor faled to show that lns contract for sunamer sesaon teaching was
mconsstent with board pohey.'™

Denial of Employee Benefits

The 1984 Defiot Reduction Act'™ decaupled the collection of with-
holdmg and social secunty tay and required the retroactis e collection of
soctlsecurity tay on retiremnt annmty accounts he court, citmgtwo
cases,  found that the statute did not violate due process, equal protec-
tion, or separation of powers by the assessment of the retroactive taxy ™

Plamtiffs brought sit contesting tulure of the university to grant
aalary awards approy ed by the legisdature ™ The unn eraty argued that
as @ position s as vacated. the salary otfered to the new employ ee could
be at alow er rate than that appropriated by the legidature under the act
The court. granting sunnnary judgment to the plantfts tound that the
legilative mtent was to upgrrade the salanes of all poations, and the

mereased appropriations should stay wath the position Tn another cases

the court found that the tintion wan er henefit conld be changed swathout
violating the contract of an employ ee not on fived terng 1

In a question on 1ctrement benefits, the retirement commission
rulg that a full-time taculty member wath ten years of service had
creditfor only eaght and a bialf y cars hecanse she was undet aten month
contract, was upheld m state conrt ™ An emplovec m a tnal court

divorce settlement, awarded osnerslup of mterest and stocks for 2

175 Rvndhopoulos s George Washoggton Uniny L 657 1 Supp 325 (D 1) € 1957

176 Stark v Lroy State Unin 514 So 2d 46 (Ada 1957

177 Barnesy Patnck Heury State Jumor College, 515 So 211257 (Al Oy App
1957)

175 Pub I No 45369, § 62(x)

179 See The Yearbook of Schicol Luw 1956 4t 228, Temple Uy v United States 769
F 2d 126 3d Cir 19835 Sed The Yearbook of School Taw 1957 4t 254 Camnaos $ ollege s
Unted States, 799 F 2d 15 (2od i 1956

180 Robert Morns College v Umited States, 11 CH Ct 546 (1957)

151 Unnversty of Tex at Austin v Johe, 735 SW 2d 505 (les Ct App 1957)

182 Wall v Tulune Uiy 499 S0 2d 375 (La Ct App 1986)

183 Bama v New York State Employment Sys . 316 N Y S 2d 584 (Sup Ct 1957)
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specific amount of assets in a retirement fund held by an annuity
company to his ex-wife. The wife atten.pted a garmshinent of the sum
and the court granted summary judgment to the annuity company.'**In
Illinois, the state court ruled that an act which made those eligible to
purchase military service credit ineligible to receive the credit after a
certain date, violated the state constitution.’’ In another case, the court
ruled that the state coordinating agency could not bind the state retire-
ment system to a contract.’ An expresident of one of the state institu-
tions had an exit agreement which would allow him to continue to buy
into the state retirement system. The retireient board refused the
plaintiff’s contribution since he was no longer an employee of the state

A retiree’s claim for disability benefits was denied because he failed
to show that work related chemical exposure was the cause of his
respiratory ailment.’ In South Dakota, the court overturned the retire-
ment system’s denial of disability benefits where the disability was job
related and the employee now held a job with less salary than the one his
disability prevented him from doing.'®® In another case, the plaintiff
was awarded disability benefits for an injury received while teaching a
class.'® In North Carolina, the court found the industrial commission
had the authority to award attorney’s fees in a disability action.!*

Denial of health benefits was also alleged. In one case, the court
agreed to hear the merits of a breach of contr.ct and damages claim for
the over assessment by $5,000 of the plaintiff’s compensation for health
care benefits for which a refund had been received.'®! In another case,
the alleged malicious prosecution of a former employee by the president
resulted in an award of damages.'*? Illness requiring medical treatment
was caused by the president’s action. A Pennsylvania case involved
health care benefits terminated after it was determined that a child,
disabled since birth, was not eligible for the benefits.!*3 The court found
that the institution’s claim against the third party insurance company,
wtich had been making payments to the employee, was upheld and
motions to dismiss were denied. The case awaits deterinination on the
merits.

Several cases involved the denial of unemployment compensation
for the summer months when the person would be returning to the

184 Dyerv Invesiors Life Ins Co of N Am , 728 S W 2d 47¢ (Tex Ct App 1967)
185 Buddell v Board of Trustees of State Retirement Sys . 514 N E 2d 184 (11l 1987)
186. Watrel v . Commonwealth, Dept of Educ. 518 A 2d 1158 (Pa 1966)

187 Andrews v Division of Retirement, 508 So 2d 477 (Fla st Ct App 1987)
188 In re Templeton, 403 N W 2d 398 (S D 1987)

189. Killen v Continental Ins Co, 514 So 2d 711 (La Ct App 1987)

190. Karp v. Umversity of N.C., 362 S.E.2d 825 (N C Ct App 1987)

191 Sanders v Judson College, 514 So 2d 890 (Ala 1987)

192 Eggleston v. Elhs, 724 S W 2d 462 (Ark 1987)

193 Krupp v Lincoln Umv, 663 F. Supp 289 (E D Pa 1987)
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institution in the fall.'** An employ ee who laid down on the job due to a
dizzy spell and was then dismissed, w as not substantially at fault, when
the policy was ambiguous. and did qualify for unemploy ment bene-
fits.1¥> An employee who quit her job to go to graduate school was
denied unemployment benefits since she could has e returned to her job
in the fall.!%®

STUDENTS
Admissions

The Supreine Court'¥ 1efused to hear a case in which the circuit
court found that the Educacional Testing Service was not an agent of
state government requiring due process in the cancellation of the test
scores and in the notification of cancellation sent to the law school
without explanation,%*

In a question on adnussion of a conditionally released prisoner, a
suit resulted from the murder and rape of ~ollege students and the
stabbing of a nonstudent. The plaintiffs alleged the cnllege was respon-
sible for the actions of the prisoner, who was granted admission to the
college. The court held that the state was not negligent in releasing the
prisoner since it was required to do so by law. Furthermore, the vrison
physician’s negligence by inaccurately completing the prisoner’s health
forms (citing no emoticnal instability when it existed) did not extend to
students. Finally, the college did not have a duty torestrict the prisoner’s
activity on campus to protect other students.!

A black student suffering from alcoholism brought suit claiming
handicap and race discrimination in the university s refusal to readmit
him to law school.?® The court, while acknowledging a recovered
alcoholic as being handicapped under 504. ruled that the student could
not maintain the required academic standards of the law school and was
not an otherwise qualified handicapped individual Race wasnot found
to be a factor in the readmission decision. In Michigan. a university’s
doctoral candidate demed adimission brought suit against the unn eraty

194 Unneraty of Toledo v ilemy, 307 \.E 2d 1130 (Olio 1887), In re Sifakas, 519
NYS2d 433 (App Dn 1987)

195 Baxter v Bowman Grav School of Mediame, 361 SE 2d 109 (N C Ct App
1987)

196 Wurster v Commonw ealth, Unemploy ment Conpensation Bd . 518 A 2d 350
(Pa Commw Ct 1986)

197 Johnson v Educational Testing Serv, 105S Ct 3504 (1985)

1958 See The Yearbook of School Law 1986 at 263, Johnson v Educational Testing
Serv . 815 F Supp 633 (1D Mass 1984)

199 Ewnertany State, 318 N Y S2d 608 (N Y 1987)

200 Anderson v Unneraty of Was, 665 F Supp 1372 (M D Wi 1987)
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under a state civil rights act.””! The court found that post-trammatic
stress disorder w as not substantiated by the plaintiff as a handicap The
plaintiff, rather than show that she was an otherwise qualified hardi-
capped individual, claimed the program should establish special ad-
mission criteria for her.**

In a case on appeal, the plaintiff, a white male, alleged age and race
discrimination and sought a prelimnary injunction compelling his ad-
mission to an institution. The district court ruled that federal action was
barred under the principle of res judicata since the plaintiff had pre-
viously brought proceedings under article 78 in a New York court. The
circuit court reversed and remanded the case for trial *?

In Connecticut, an applicant denied admission to the university’s
graduate English department in 1981 brought suit alleging he was dis-
criminated against in violation of the Rehabilitation Act and Age Dis-
crimination Act. The action was disinissed since the English departinent
did not receive federal funds in that yvear.?* A Colorado Vietnam War
veteran brought charges of violation of due process and seven other
claims that stretched back to 1969. The court found the claims, which
included the denial of admission to law school in 1983, to be time
barred.*

In a Kansas case, the federal circuit court heard an appeal by
plaintiffs filing action for discrimination in admission based on therr,
and their father’s association with civil rights causes.2" In a previous
case,?® the court awarded summary judgment to the university, but
failed to set attorney s fees. 'The claims on appeal were dismissed due to
lack of jurisdiction until final fees have been set. In Ohio, a student who
participated inasummni. - prelaw qualification program at the university
alleged the university was precluded from maintaining as part of his
undergraduate record attendance at and achievement in the summer
qualification program. The court found no violation of law in the
maintenance and consideration of this information in the admissions
process. Furthermore, the suit was time barred.?*

Cases relating to admissions, but iny olving adimission to the profes-

201 Mich Comp Law § 37 1101

202. Crancer v Board of Regents of Uninv of Mich, 402 N W 2d 90 (\lich Ct App
1986)

203 Davisv Halpern, 813 F 2d 37 (2d Car 1987)

204 Stephamdis v Yale Unn , 652 F Supp 110 (D Conn 1986)

205 Arko v. United States Air Force Reserve Officer Traming Program, 661 F Supp
3% (D. Colo 1987)

206 Phelps v Washburn Unn , 807 F 2d 153 (10th Cir  1986)

207. See The Yearbook of School Law 1987 at 260, Phelpsy Washburn Uninv (634 F
Supp 356 (D Ka 1986)

208 Smuth v Olmo N. Umv, 514 N E 2d 142 (Ohio Ct App 1986)
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sion after completion of a college program, were before the courts Law
school graduates who received an education at an unaccredited law
school petitioned for admission to the state bar. The court = greed that
the education they had received was substantially similar or funchonaliy
equivalent to that provided at an ABA-accredited school. Those students
who graduated and had et all other requirements should now be
seated at the Nevada Bar even though the school had not recei ed full
accreditation.?® In Illinois, a plaintiff alleged defamaticn by his former
employer based on statements requested by and made to the Character
and Fitness Commuttee of the Illinois Supreme Court. The court found
that the committee was a quasi-judicial body , and the statements made
to the committee in response to an inquiry were privileged commun-
ication.?1®

Financial Aid

A student alleged a breach of contract for the institution’s failure to
award him a degree removing his obhigation to repay the student loan.
The Eleventh Circuit?'! affirmed a district court decision™'? and rejected
the student’s claim. .

The question of federal certification of an institution’s eligibility to
participate in federal student financial aid programs was litigated. A
seminary sought review by the district court of a department of educa-
tion’s determination that it did not qualify to participate in student
financial assistance programs and had been required to return .ums of
money previously paid.?"® The circuit court affirmed the department of
education’s interpretation of the Higher Education Act of 1965 allowing
unaccredited institutions eligibihty for aid only if students actually
transferred credits to each of the three accredited institutions.*'* The
seminary was ordered to return previous student financial assistance
prograim payments.

Several cases involved institutional claims against state agencies
surrounchng their qualification under varnious student aid programs 27 A

209 Bennett v State Bar of Nev , 746 P2d 143 (Nev  198T)

210 Kalsh  Hhnow Educ Aw'n 310N E 2d 1103 (11 App Ct 1957)

211 Olavarnietay United States S12F 2d 640 (11th Cir 1987). cert demed. 1085 Ct
152 (1987)

212 See The Yearbook of School Law 1987 at 263, Olavarnietas  United States, 632 F
Supp 895 (S D Fla 1986)

213 5S¢~ The Yearhook of School Law 1987 at 263, Beth Rochel Sennnary v Bennett,
624 F Supp 911 (DD C 19%3)

214 Beth Rochel Semmary v Bennett, 823 F 2d 478 (D.C Cir 1957)

215 Bowrd of Trustees of Communty College Dist No 508y Burri., 515N\ E 2d 1244
(11 1987), Buchess Commumty College s Regan. 319N Y S 2d 782 (Sup Ct 1987). In re
Bible Speaks, 69 B R 368 (Bankr D Mass, 1957)
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father petitioned the court for relief from a child’s tuition support
obligation after his son had received failing grades one semester. The
father's obligation, payving tuition for each semester the son pursued
full-time course work and naintamned passing grades, was part of a
family court settlement. The state court held that the agreement was not
subject to termination, but required a semester by semester determina-
tion The father was released of the obligation only for the semester the
son had failing grades.?!®

Procedures and qualifications under financial aid programs were
also before the courts. In New York, the court affirmed the tie-breaking
procedure—ranking SAT scores by the verbal portion of the test—as an
equitable method to select scholarship awards.?'” The Supreme Court
of Arkansas ruled that the state legislative action, raising the population
definition for a rural area for the allowance of service credit in a
scholarship program, did not retroactively relieve the plamntiff from his
loan obligations under the loan agreement.?'® In Arkansas, the court
affirmed the decision of the unemployment compensation board of
review and denied unemployment compensation benefits to a college
instructor who refused to comply with the college policy requinng
employees who default on student loans to set up a repayment schedule.
The court ruled that the instructor was guilty of willful misconduct and
that the instructor’s hardship claim due to family expenses was an
insufficient justification for her refusal to comply with policy.*"

A number of cases involved attempts to have student loans dis-
charged because of undue hardship under chapter seven of the bank-
ruptcy laws. In a number of cases, the debtor was unable to maintain
undue hardship because of unemployment,?? injuries,?*! or other rea-
sons.222 However, in other cases, the loan was discharged based on a
finding of undue hardship,?®® or injury,** or on a finding that the
co-maker was not held responsible for the repayment.?®* In another

216 Acrey v Acrey, 336 S E 2d 437 (S C Ct App 1987)

217 Ewnbruck v New York State Educ Dept 520, N Y S 2d 138 (Sup Ct 1987)

218  Arhansas Rural Medical Practice Student Loan and Scholarship Bd « Luter, 729
SW2d 402 (Ark 1987)

21¢ Aszan v Commsotwealth Unemployment Compensation Bd of Review, 521
A 2d 539 (Pa Commw Ct 1957)

220 Brunner\ New Tork State Higher Educ Sery (831 F 2d 395 (2d Cir 1987). Inre
Courtney. 79B R 1004 /Bankr N D Ind 1987). Inre Lisanti, 77 B R 27 (Bankr M DD Pa
1987), Lohman v+ Connecticut Student Loan Found . 79 BR 576 (Bankr D Vit 1987)

221 Inre Carter, 77 BR 25 (Bankr E DD Pa 1987)

222. In re Osborn, 72 B R 691 (Bankr WD Mo 1987)

223. Indhiana Univ + Canganelli, 501 N E 2d 229 (1l App Ct 1956)

224 Inre Alhger, 7S BR 96 (Bankr E D Pa 1987)

225 Northwestern Univ Student Loan Officey Behr, 80B R 124 (Bankr N D lowa
1987)
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chapter seven case, conflicting statutes?*® were balanced to reach a
ruling. The court ruled that the provision?” of exhausting the five-year
period for pay back before a loan can be declared dischargeable gov-
erned.? In Rhode Island, the court refused to rule on dischargeability
until the state’s unemployment compensation commission ruled on the
disability .22

Chapter thirteen proceedings were also before the court. The court
rejected a pay back plan because allocations in other areas of the debtors
budget were outside specifications under the provisions.?* In one case,
the repayment plan for a portion of the debt was approved and attor-
ney’s fees were awarded to the debtor because of the way the govern-
ment filed claims.?* Several cases upheld the department of education’s
action to garnish federal tax refunds to meet defaulted loan obliga-
tions.

The fulfillment of service contracts after graduation as part of the
award of a scholarship was also litigated. Several debtors were found to
be in breach of their service contract by failing to: serve in a health
manpower shortage area;*®® a medicai residency for longer than one
year;®* locate in a particular area;?% and choose a specific area of
specialization.23®

A case involved harassment by a collection ageucy n its attempt to
collect a defaulted loan.?* The plaintiff brought action under the Fair
Debt Collections Practices Act, claiming bad faith and harassment. The
court held that early morning calls were a bona fide error. Also, the
university could withhold the college transcripts if loan payments were
indefault. In this particular case, since the debts had been discharged in
bankruptey court, withholding the transcripts was< misleading as a mat-
ter of law. The case was remanded to the lower court for aruling on state
clainis.

226 11 U.S.C §523(a)(8). 42 U S C § 2540(c)(3)

227 2USC § 2540(c)(3)

228 lare Brown, T9 BR 789 (Bankr N\ D 1l 1987)

229 Inre Wilson, 76 BR 19 (Bankr D R1 1987)

230 In re Suthff. 79 B.R. 151 (Bankr N D \'Y 1987). In re Makarchuk. 76 B} 919
(Bankr N D N.Y 1987)

231 In re Cleveland, 80 B R 204 (Bankr S Cal 1987)

232 Gerrard v United States Office of Educ . 656 F Supp 570 (N D. Cal 1987),
Swaney v Secretary. United States Dep't of Educ, 664 F Supp 172 (D Del 1987)

233 United States v Bills. 822 F 2d 373 (3d Cir 1987). See The Yearbook of School
Law 1987 at 263, United States v Bills, 639 F Supp 825 (D N ] 1986), Umted States
Tumer. 660 F Supp 1323 (EDNY 1987)

234 United States v Redovan, 656 F Supp 121 (E D Pa 1986)

235 Fisher v Bowen, 639 F Supp 784 (1) Or 1987). Umited Statesy Fowler, 659 F
Supp. 624 (N D Cal 1987)

236 Board of Trustees of State Inst of Fhgher Learning v Johnson, 307 So 2d 887
(Miss. 1987)

237 Juras v Aman Collection Serv | Inc . 829 F 2d 739 (9th Cir 1987)
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Several cases involved payment for courses offered to military
personnel. A California case brought before the court by the United
States to recover alleged overpayments of tuition made to a college
providing study for active military duty personnel was ruled time
barred. The court held the statutory period began when the respon.ible
office could have known of the overpayment, rather than at the later
date when the veteran’s administration issued a report.**® In Ohio, a
college filed an action to recover allegedly unpaid tuition fees for an
extension course taken by a serviceman. The court ruled in favor of
college. After three years, the serviceman appealed the denial of his
motion to vacate a default judgment. The court of appeals held that
since the serviceman had waited three years to file suit, Ohio procedural
law offered no remedy.>*

First Amendment

Freedom of Religion. The university's policy requiring foreign
students to carry health insurance did not violate equal protection, due
process, or the first amendment.?** The students were unable to prove
that the policy interfered with religious freedom. The Sixth Circuit
dismissed the case as moot since the students were no longer enrolled at
the university 2!

Freedom of Speech. The Sixth Circuit affirmed?*? a district court
ruling243 that a state-operated art theater’s cancellation of a controversial
film, at the request of a state senator, was a state action and an unconsti-
tutional deprivation of students’ first amendment rights to receive
information and ideas.

Several cases involved controversies surrounding institutional poli-
cies toward corporations doing business in South Africa. Students from
the University of Virginia brought suit seeking an injunction against
enforcement of a lawn regulation which prohibited the erection of
symbolic shanties on certain areas of the university’s campus.?** The
court held that the university regulations were vague and too broad to
satisfy the university’s legitimate interest in maintaining the aesthetics of
the grounds, and the alternative locations provided for shanties did not
provide meaningful alternative channels for expression. In a later case,

238 United States v Gavidan Jomt Commumty College Dist ,662F Supp 309 (\ D
Cal 1986)

239 Urbana College v Conway. 502 N.E 2d 675 (Ohio Ct App 1985)

240 Ahmed v Unnersity of Toledo. 664 F Supp 282 (N D Ohio 1986)

241 Ahmed v Unnersity of Toledo. 822 F 2d 26 (6th Cir 1987)

242. Brown v Board of Regents of Univ of Neb 669 F Supp 297 (D \eb 1986)

243 See The Yearbook of School Law 1987 at 264, Browny Board of Regents of Unn
of Neb . 640 F Supp 674 (D Ncb 1956)

244 Students Against Apartheid Coalitiony O'\eill, 660 F Supp 33 (W D Va 1987)
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students brought action to enjoin the enforcement of the university’s
revised lawn-use policy, which resulted in the removal of shanties from
the front of the Rotunda.?*® The court found the revised policy as a
content-neutral regulation aimed at protecting the university’s aesthetic
concern in architecture, while permitting students a wide array of
alternative modes of expression. The revised policy eliminated vague-
ness and did not violate constitutional protections of free speech.

In another apartheid case, a student group brought suit challenging
the university’s order to remove shanties erected on campus in protest of
South Africa’s apartheid system and the university’s investment poli-
cies.>*® The court held that the shanties presented a symbolic message
protected under the first amendment. The court also determined that
the campus is a public forum for students, but that the university hasthe
authority to appropriately regulate student expression. The order mak-
ing the shanties portable for removal at night served all interests and was
permissible.

In a related case, publishers of an independent student newspaper
challenged the university rule prohibiting plaintiffs from personally
distributing their newspaper containing third party advertisements at
student organization tables on campus. The court ruled that distribution
from unmanned stands did not violate freedom of speech, press, or
association under the United States or Texas constitutions.?*” A federal
district court ruled that it was appropriate to require a permit for the
distribution of literature on campus.?*

The level of constitutional guarantees for comnercial speech was
also litiga.ed. A corporation and students brought suit seeking declara-
tive and injunctive relief against institutions of higher education and
university officials over the refusal to permit the corporations to conduct
product demonstrations in student dormitory roomns. The district court
found that the student rooms were limited public forums with the intent
of facilitating social, cultural, and educational activities, not commercial
speech. Refusal was thus ruled as viewpoint neutral and consistent with
the institution’s educational mission,24®

In Arkansas, students brought suit against a student newspaper
alleging refusal to print sexual preference m classified advertisements
was a violation of the first amendment. The court determined that the

245 Students Agamst Apartheid Coahtion « O'Netl, 671 F Supp 1053 (W D Va
1987)

246 Unnveraty of Utah Students Agamst Apartheid v Peterson, 649 F Supp 1200 (D
Utah 1986)

247 Texas Review Socy v Cunnmgham, 639 F Supp 1239 (M D Tev 1987)

24% Caty of Parma v Mannmg, 514 N E 2d 749 (Ohio Ct App 19%6)

249 Fox v Board of Trustees of State Univ of N Y (649 F Supp 1393 (N DN Y.
1986)
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newspaper wasnot an agent of state governinent and its editorial policy
does not represent state action implicating constitutional guarantees.?>°

Freedom of Expression. A gay student rights association brought
suitagainst university officials after being denied funding by the student
senate.?! The defendants held that since the organization had not sought
funding for two years, the case was moot. Instead, the court ruled that
given the fact that the funding procedures had not changed and the
organization was still active, the issue warranted examination. The court
held that the organization was entitled to no relief since student legisla-
tive denial of funding was rationally related to the distribution of
limited funds in a manner which best benefited the entire campus.
Denial of funds did not infringe upon the association’s constitutional
rights.

Dismissal

Disciplinary Dismissal. Students at a private college who were
dismissed without a heaiing for participating in a sit-in, brought suit
against the president and the dean of the college under civil rights
statutes alleging discrimination and denial of due process rights.?>2 The
Second Circuit, relying on an earlier decision®* and reversing the lower
court, found state action since the college adopted a disciplinary code,
which was on file with the state, in compliance with the state code In
Pennsylvania, a student who received a suspended suspension for a
major violation of the student code of conduct, lacked standing to raise
a due process claim because he was not dismissed.?!

A law student brought suit against three state university officials for
alleged deprivation of due process and first amendment rights as a
result of a disciplinary suspension.®™ The court concluded that the
student, who attended a rally as a “legal observer,” was not denied due
process since he had the opportunity to state his intentions to university
officials before the demonstration and was warned thac all who re-
mained in the building after the 2:00 p.m. closing would be arrested.
First amendment rights, according to the court, were not violated since
being prevented from entering university property or attending uniy er-
sity events would not preclude participation in political actisaty or
speaking on any subject at other locations.

In a case involving academic dishonesty, two students suspended

250 Smn v The Daily Nebrashan, 829 F 2d 662 (8th Cir 1987)

251 Gay and Lesbian Students Asw'n v Gohn, 656 F Supp 1045 (W D Ark 1987)
252 Albert v Carovano, 824 F 2d 1333 (2d Cir 1987)

253 Coleman v Magner College, 429 F 2d 1120 (2d Cir 1970

254 Beaver v Ortensi. 524 A 2d 1022 (Pa Cemmw Ct, 1987)

255. Rosenfeld v Ketter. 820 F 2d 38 (2d Cir 1987)
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from the university’s school of veterinary medicine, brought action
seeking injunctive relief and damages for violations of their constitu-
tional rights.2 The court held that the students were advised in writing
of charge~ of academic dishonesty, given at least seventy-two hours
notice prior to a hearing, allowed to indirectly quastion witnesses, and
permitted to be present during testimony and they were afforded a fair
hearing. Furthermore, evidence presented at the hearing supported the
allegations.

A high school student sued to gain a hear’ng after being discharged
from a summer college program for use of marijuana and alcohol.®”
The student, who admitted to use of illicit substances, was properly
discharged based on the summer college code used for high school
students. The court found that a private institution’s receipt of financial
assistance from the state alone did not con<t*itute sufficient state in-
volvement to invoke requirements of constitutional due process.

At a private Christian college, a student who had met all require-
ments .nd paid tuition was denied his diploma when a rumor circulated
that he was a homosexual.?®® The college imposed an order requiring the
student to seek counseling. In compliance, the student saw a therapist.
However, during the sessions the student revealed personal information
to the therapist, believing the sessions were confidential, when, in fact,
the therapist reported the sessions to the college. The stvdent brought
suit against the college and the counselor for breach of contract and
violation of the Mental Health and Development Confidentiality Act.25
The court found that when the college admitted the student, an implied
contract was invoked which was violated when the college refused
graduation. The therapist violated the Confidentiality Act by disclosing
the student’s personal thoughts.

Academic Dismissal. In Minnesota, a graduate student, academ-
1cally dismissed fromn a doctoral degree program in psychology, sued
the university for denial of procedural and substantive due process, age,
sex, and emotional handicap discrimination, and pendant state claims.26°
The Eighth Circuit, citing Ewing.?®! noted that academic decisions are
subject to judicial review which is limited to inquiry as to whether the
process was a departure fromn the norm, arbitrary, or capricious. The
court held that the plaintiff was unable to show that the procedures

256. Nash v Auburn Univ 812 F 2d 655 (1 1th Cir 1987).

257 Stone v, Cornell Uninv , 510 N Y $2d 313 (App Div 1987)

258. Johnson v Lincoln Chnisttan College 501 N E 2d 1380 (I App Ct 1986)

259. Confidentiality Act Il Rev Stat 1985 ch. 911/2 §§ 802, 803, 805

260 Shulery Umiveraity of Minn , 788 F 2d 510 (8th Cir 1986). cert denied, 107§ Ct
932 (1987): See The Yearbook of School Law 1987 at 267.

261 See The Yearbook of School Law 1986 at 271, Regents of the Univ of Mich v
Ewmg, 106 S. Ct 507 (1985)
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follnwed to grieve her oral examination were different from common
practices or were arbitrary or capricious actions.

A graduate student, who allegedly fabricated data for a master’s
thesis, brought a complaint to the court that he was not afforded due
process when the university’s board of regents rescinded his degree. The
district court ruled in favor of the degiee holder.?* The circuit court,
vacating the decision, held that the board of regents had t'
authority to rescind the academic degree under Michigan !y, .= Addi-
tionally, the student was afforded due process through a hearing at the
university even though his attorney was not allowed to examine and
cross-examine witnesses.

A graduate student terminated from a doctoral program brought
civil rights action against the university and university officials.2%* The
stedent filed a section 1983 action alleging discrimination based on
national origin contrary to the equal protection clause. The court, on
appeal, remanded the case, holding that the suit against the university
was barred by the eleventh amendment. However, injunctive relief
against the officials for reinstatement was available to the plaintiff on
remand.

A special education doctoral student having academic difficulty
was advised to switch to a program of study for students not wishing to
pursue adoctorate degree. The program required comprehensive exains
before graduation. The student failed the exain and was dismissed froin
the program. The student brought suit claiming that a promise of
graduation by the academic advisor was a promissory estoppel. Further-
more. she claimed her dismissal constituted discrimination based on
alleged statements and actions of the academic advisor and his wife.
The court, affirming the lower court’s decision, awarded suinmary
judgment to the defendants.6®

A black female physician terminated from a medical fellowship
program at a university after excessive absenteeisin and inadequate
performsace, brought a civil rights action against the university. The
court ruled that her dismissal was not a pretext of discrimination. While
she was not granted a formal hearing before the dismissal, she had been
given at least two written evaluations expressing dissatisfaction and an
opportunity to discuss her perforinance with the faculty, thus she could

262 See The Yearbook of School Law 1985 at 343, Crook v Baker, 584 F Supp 1531
(E D. Mich 1984)

263. Crook v Baker, 813 ¥.2d 88 (6th Cir 19587)

264. Kashaniv Pardue Uniy (813 F 2d 843 (Tth Car 1987), cert demed 1088, Gt 141
(1987)

265 Cuddiby v Wayne State Univ Bd of Governors 413N W 2d 692 (Mich Ct App
1987).
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not claim she was denied due process.?

A student brought a section 1983 civ il rnights action against uniy ersity
personnel after being dismissed from an acadennc program.* The
court, granting sumimary judgment, held that the student, dismissed
from the program for poor academic performance after graduation
requirements changed, was not denied due process Also,  change in
degree requirements is not a breach of contract when the university s
bulletin contained a clause stating that the unive ity reserved the right
to modify requirements.

A nursing student at a private college was expelled due to the
student’s obesity.?" The student brought action alleging w rongful expul-
sion, and the college moved for summary judgment 1he court found
the college, a private institution receiving no federal funds, wus not a
“state actor” subject to due process requirements. Additionally, clairs
of discrimination under the Rehabilitation Act can only be sought w hen
a specific program receives federal funds. However, the student could
clain intentional emotional distress and a right to privacy since college
officials, before dismissal, badgered the student into losing weight.
Furthermore, while private colleges are afforded wide discretion
enforcing standards, there is no basis for humiliation nor did the stu-
dent’s girth preclude her proficiency.

A case brought before the court by a professor stenimed from the
academic dismissal of a student. The student had alleged disertnmmation
by the university against Hispanic women. The professor wrote an
affidavit supporting the claims of the student, and the universty filed a
defamation suit against the student, her attorney, and the professor. In
the district court, the professor moved for a preliminary injunction in
the civil rights action against the state judge and the private nmy ersity
His motion was denied.** On appeal, the court held that mjunctive
relief is allowed against state judicial officers acting in official capacity,
but the professor failed to state a cause of action cognizable under
section 1983.2¢

A former medical student brought suit against officials at @ univ ersity
alleging they refused to re-adnnt her follow ing an authorized one-y ear
leave of absence. The court held that the letter granting her leay e did not
constitute an express contract. Actions by university officids were not
unreasonable or arbitrary ; and the student was not denied substantive

266 Hankmoy Temple Uninv |, 829 F 24 437 (3d Cir 1957

267, Hammond v Auburm Unin, 669 F Supp 1335 (M D Ala 1987

268 Russell v Salve Regma College, 649 F Supp 391 (D RT 1946

269 See The Yearbook of School Law 1987 ut 239, Paney v Vitale, 631 F Supp T4l
(S D Fla 198

270 Paisey v Vitale, 807 F 2d 889 (1Hth Cir 1986)
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due process when officials balanced the student’s ability to complete
her coursew ork with the potential danger for patients =

Other Constitutional Privileges

In an arrest case, a male Hispanic, wrongfully arrested. filed a civil
rights suit against the ¢ity, the university, and their police as well as other
state defendants. The court ruled that the elesenth amendment barred
suit. The court held that inention of race to deterine the identity of the |
suspect does not warrant racial discrunination ™2 A student living in a |
university-owned apartment sought appeal of his possession of mari- |
juana and cocaine conviction. He argued that police officers wrongfully
entered his apartinent when he answered “Yeah™ at their knock on the
door. The court agreed with the student and reversed his conviction
since evidence was obtained in violation of the knock and wait rule.

Voting rights w ere before the courts when a town moved a polling
site to an of f-campus location and eollege students sued The court ruled
that the new location, while less conyvemient, did not impose a substantial
burden on students and did not constitute a violation of their right to
vote 2™ In another polling case, the county commissioner’s rejected
university students” voter registration. Students brought a class action
suit against the state and county clection boards and the mdependent
commissioners for injunctive reliet to enable students residing at the
state university to vote as residents of the commumty. The court af-
firmed the lower court opinion®™” by upholding the New York election
law definition of “residence™ as constitutionally permisaible so long as
“he” is read to include both men and women and the word "permanent”
is read to mean physical presence with intent to remain for a time. The
court affirmed mjunctive relief and ruled that the fourteenth amend-
ment does not perimt the state to discrimmate against students by
denying the m the nght to vote or by subjecting thein to more nigorous
registration requirements than are generally applied *™*

In Washington, female student athletes and coaches brought sex
discrimination action under the state's Equal Rights Amendment™™
against a state unn eraty  The court ruled m fay or of the plamtiffs and
awarded damages, mpunctive relief, attorney’s tees. and costs The

272 Meza v Lee 669 F Supp 325 (D Nev 1987)

273 State v Sturgeon 730 P2d 93 (Wash Ct App  1946)

274 Taylor v Angarano, 652 F Supp 827 (S D NY 14986)

275 See The Yearbook of School Law 1986 at 264, Willans v Salerno, 622F Supp
1271 (S DN Y. 1985)

276 Willuns v Salerno, 792 F 2d 323 (2 Cir 1986)

271 North v State, 400 N W 2d 566 (Towa 1957
77 West RCWA §§ 49 60 010

ERIC 39

Aruitoxt provided by Eic:




E

O

ERIC 40

260 / Yearbook of Education Law 1988

plaintiffs appealed since the damage award did not nclude the foothall
program in cal~ations for participation opportumties, scholarships,
and distribucton of nonrevenuc funds. The appellate court held that
excluding football is prohibited, but that sports generated rev enue did
not come under e acts. ¥

In a case involving city zoning laws, students appealed their convie-
tion for violating a zoning ordmance which hmited occupancy of smgle
family dwellings. The court ruled that the occupancy ordinance did not
deprive students of property without due process under the state consti-
tution. However, the students could not receive cumulative fines or
penalties for a single, but continuing, violation of the somng ordi-
nance.*™

LIABILITY
Personal Injury

The Colorado Supreme Court overturned a case having significoice
for college and university hability. A lower court had ruled that the
university was fiable for an acaident which rendered a student a quadra-
plegic. The acadent occurred on a trampole located on property
leased by the school to a fraternity.® Citing the demise of in loco
parentis the court on appeal reversed, finding that the university's duty
did not go beyond reasonable maintenance of the facility to a duty to
protect the student from taking unreasonable actions 2 In a re..ted
case, a state court found that a private university was not liable for injury
during a prank by the fraternity, 2

In another case, the circuit court found that the district court®? too
narrowly defined the provisions of liability for serving alcohol to minors.
The court held that the “accomplice™ to the enime of consumption of
alcoholic beverages by a minor must meet two criteria to estabhsh el
liability . First, they must intend to promote or facilitate the consump-
tion; and second, they muast aid or have agreed to aid m the minor's
consumption.®® In a related case, the court found that neither the
national fratermty nor its local chapter was liable for the death of a

278 Bluir v Washungton State Umy 740 P 2d 1379 (W.ash 1957

279 People v Maltan, 517 N Y S 20 374 (App D 1987)

280 See The Yearbook of School Law 1986 at 194, Whitloch v Uninveraty of Denver,
721 P2d 1072 (Colo Ct App 1985)

281 Umveraty of Denver v Whitlock, 744 P 2d 54 (Colo 1987)

282 Babel v Hhnos Wesdeyan Univ , 514 N E 24 352 (1 App Gt 1957)

283 See The Yearbook of School Law 1987 at 270, Fassetty Poch, 625 F Supp 324
(E D Pa 1985),

254 Fassett v Delta Kappa Epsilon, 807 F 2d 1150 (3d Cir 1986)

285 Id at 1161
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meinber resulting from overconsumption by failing to establish a policy
for underage drinking in the chapter house 2

In university sponsored activities, plaintiff’s have prevailed against
the institution in several cases. A student, injured while participatingina
sack race using plastic bags during a physical education class, was
awarded damages.?** Additionally, a cheerleader who shattered an
elbow during practice had .ot remeved institutional liability by partici-
pating in a voluntary activity.?® However, an award was denied to a
student who voluntarily participated in a dive?® since the injury could
not have been foreseen. An institution was not found liable for student
injuries during recreational sports?®® or injuries that occurred while
sledding on a dining room tray.?®! The university was not held liable
when amember of its basketball team punched and injured an opponent
during a game.®2 Claimns in the death of a football player who collapsed
during practice are still pending.23

Several defamation suits were before the courts. In New York, the
court found that the academic vice president’s referral to the plaintiff as
a “clown” because of his offer challenging anyone in the university to
out teach him, was not defamatosy in the context it was spoken.2% In
another suit, the court ruled that the insurance company could not
intervene prior to an award of damages by the jury.2

The courts refused to hold the institution liable in a pedestrian’s fall
on campus®® or in the shooting deaths of people in a university hospital
emergency room.?” However, a private institution was held liable for
dainage done by water expelled onto a homeowner's land through a
storm sewer originating in the institv jon’s p~rking lot.»"

Worker's Compensation

In one case, the court found that the sole remedy for a cleaning
worker who was injured on the job was with worker’s compensation

286. Andres v Alpha Kappa Lambda Fratermty, 730 S\ 2d 547 (Mo 1987)

287 Yarbrough v. City Univ of N.Y., 520 N Y S 2d 518 (Ct Cl. 1987)

288 Kirk v Washington State Univ , 746 P 2d 285 (Wash 1987)

289. Whitlocky Duke Univ ,829 F 2d 1340 (4th Cir 1987), uff g, see The Yearbook of
School Law 1987 at 269, 637 F Supp 1463 (M.D N C 1986)

290. Swanson v. Wabash College, 504 N E.2d 327 (Inc. Ct App 1957)

291 Pizzola v. State, 515 N.Y S 2d 129 (App Diwv 1987)

292 Townsend v State, 237 Cal Rpir 145 (Ct. App 1987)

293 Sorey v. Kellett, 673 F Supp. 817 (SI> Miss 1987).

294. Depuy v St. John Fisher College, 514 N Y S 2d 286 (App Dnv 1987)

295. Employers Ins. of \ausau v Lavender, 506 So. 2d 1166 (Fla Dist Ct App
1987)

296. Mcllrath v. College of St. Catherine, 399 N.W.2d 173 (Minn Gt App 1987)

297. Beck v. Kansas Adult Auth, 735 P 2d 222 (Kan. 1987)

298. Jacobs v Pine Manor College, 504 N E.2d 639 (Mass 1957)
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since he was a special emplovee ot the institution.? A part-time soccer
coach was found to be emploved for instructional purposes, not as a
professional athlete, and was qualified for compensation.’® However,
in another case, the court held that the mental disability and stress
allegedly produced by being a basketball coach and resulting in an
attempted suicide was not covered by the state’s compensation laws.?!

In Texas, the court found that an employee who injured her back
while carrying boxes in an office move was covered under the Worker’s
Compensation Act.?*? A cabinet maker whose back injury was related to
tasks on the b, received a compensation award.}*> However, an em-
ployee presenting a paper at a conference did not receive benefits from
aninjury received while bicy cling from the conference to a campsite.?*

Contracts

Disputes over various contracts between the institution and purvey-
ors were voluminous. Contracts involving catering services saw a dis-
pute over termination of the ~ontract?> and a cater’s breach of contract
for failing to provide li~hili*y insurance.®® In another case, the institution
was successful in the recovery of real estate taxes mistakenly paid after
the property was sold.*®" Ir Alabama, the court found that the removal
of the signature page while a will was in the possession of the testator
negated the will.®® An attorney’s legal fees were not due from the
college when he knew he would be called as a key witness in the case
against the college.®®

A number of cases involved contracts where the work or materials
were considered to be defective.’® A student failed in a breach of
contract suit because he knew at the ime of application for a masters
degree that there was no guarantee that the application for a jont

299 Cameliv Pace Univ . 316 N Y S 2d 228 (App D 1957)

300 Inre Curto. 317 N Y S 2d 107 {App Dn 1987)

301 Lather v Huron College, 413 N W 2d 369 (S D 1987)

302 Panola Junor College v Estate of Thompson. 727 SW 2d 677 (Tex Ct. App
1987)

303 Specialty Cabinet Co, Inc v Montoya. 734 P 2d 437 (Utah 1956)

304 Virgima Polytechnic Inst and State Unin v Wood. 3605 E 2d376(Va €'t App
1987)

305. In re Shamrock Serv | Inc. 514 So 2d 921 (Ala 1987)

308 Roblee v Cormng Community College, 521 N Y S 2d 861 (App "I 1987)

307 Case Western Reserve Unn v Friedman, 515N E 2d 1004 (Ohio Ct App 1956)

308 Board of Trustees of the Unn of Ala. v Calhoun. 514 So 2d 895 ‘Ala 1987)

309 Bnll v Fnends World College, 520 N Y S 2d 160 (App Dn 1987)

310 Brandt v Schal Assoc . Inc . 664 F Supp 1193 (N D Hl 1957). Brigham Youn,
Univ v Paulsen Constr Co, 744 P2d 1370 (Utah 1987). Board of Trustees Santa t'e
Community College v Caudill Rowlett Scott. Inc , 513 So 2d 208 (Fla It Ct App
1987), City Univ of N Y v Finalco. Inc . 514N Y S 2d 244 (App Div 1987). Sout’r Dakota
Bldg Auth v. Geiger-Berger Assoc., 414 NW 2d 15 (S D 1987)
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degree would be approved.’!! In another case the court ruled that wages
paid to the installers of a phone system in existing conduits, or conduits
installed by the university, were properly set at the rate for telecom-
munication installation as opposed to the construction rate.’!* The
awarding of contracts from bids were also disputed.’®

A number of cases involved leases. In one case, the court found that
a.nanager of a property was entitled to his commission in the renegotia-
tions of an old lease.’'* The leasee was held liable for improper drilling
resulting in damage to the well on an institution’s land.*!3 In New York,
the court found that the contract for insurance did not cover damage
awards for employee related iujuries '

Educational Malpractice

While there were no educational malpractice cases this vear, a
related case found that sovereign immunity extended to a resident
physician charged with n.edical malpractice while 1n training at the
university hospital

Medical Malpractice

In one case, the court dismissed the patient’s suit for breach of
contract and fiduciary duty in the implantation of a Dalkon Sheild
contraceptive device by a university doctor ' Several cases involved
charges of negligence in the diagnosis of illness or treatment.?® In a case
involving both malpractice and assault charges in the use of psychiatric
treatment and the prescription of drugs. the court ruled in favor of the

311 Noighty Teachers College, Columbia Univ (311N Y S 2d 880 (App Div 1987)

312 C & C Teletromes, Inc v Umited States W Information Sy, 414 N W 2d 758
(Mmn Ct. App 1987)

313 Insulation Technologies, Inc v Board of La State Univ and Agncultural and
Mechanical College. 50450 2d 895 (La Ct App 1987). A-Line Equip v Lower Columbia
Collegze. 741 P 2d 10537 (Mash Ct App 19587).G M McGrosan, Ine v West Virginta Bd of
Regents, 355 S E 2d 32 (W \a 1987)

314 Boardof Regentsof Univ of Ga v A B & E . Inc .357$ E 2d 100(Ga Ct App
1987)

315 State Industnial Commny Harlan 413N W 24335 (\ D 1987), Pen-Nor, Inc v
Oregzon Dep't Higher Educ . 734 P 24395 (Or Ct App 1957), Robmsony Cits College of
Chicago, 656 F Supp 355 (N D 111 1987)

316 Brooklyn Law School v Aetna Cawalty & Surets Co. 661 F Supp 45
ED~NY 1987

317 DeRosav Shunds Teachimg Hosp & Chipies, 504 50 2d 1313 (Fla Dist Ct App
1987)

318. Bchiv Ostergard, 657 F Supp 173 (D.N MO 1987)

319 Pratty Unneraty of Minn Affibated Hosp & Chmcs, 403 N W 2d 865 (\Minn
Ct App 1987): Arnson v Superior Court, 236 Cal Rptr 347 (Ct App 1987)

O

R 13

Aruitoxt provided by Eic:




E

O

264 / Yearbook of Education L. 1w 1988

defendant, reasoning that other inedical opimions negated the presump-
tion of reliance on the defendant *¥

Negligence

The lead off case involves a student who suffered injuries from
heavy drinking during a fraternity initiation ceremony.3?! The student
was forced to drink a pitcher of beer, part of an eight ounce bottle of
whiskey and several drinks at a tavern. Approximately fourteen or
fifteen hours after passing out, the student had a blood/alcohol content
of .25 and subsequently was diagnosed as having a partial disability
from neurological damage which hampered arm and hand motions. On
appeal the court found that the fraternity had a duty to refrain from
requiring initiates to participate in a dangerous act of drinking after
intoxicated. The breach of duty gave rise to a valid claim under common
law negligence. In another ca<e involving alcohol, a student who had
consumed alcohol while at a football game was found neghgent when
he was injured after he vaulted over a wall and fell thirty feet to a
stairway below.?2? The university was not found negligent because it
had a policy prohibiting consumption at the stadium but had not en-
forced it in the case of the plaintiff.

Students were also involved in other negligence claims against
institutions. In California, a widow brought a negligence claim against
the institution in the drowning of her husband during the final dive in a
scuba diving class.3® The appeals court, reversing the lower court, ruled
that the waiver signed by the student did not include negligence on the
part of the college. A Florida court reversed and remanded a case where
astudent drowned at a university owned lake after renting a canoe and a
life jacket.’** The appeals court found a valid common law duty which
was breached. No instruction or warnings were given nor was a life
guard on duty at the dock where the canoes were dispensed, but those
precautions were taken at the sailboat dock. However, an institution was
not found ne,. _ent in the injuries received by a child who was injured
when he pushc [ on and shattered a glass panel in a storm door at the
entrance to his campus apartment.’?® The plaintiff alleged that the
university was negligent because they replaced the screen, which had
been repeatedly pushed in by his children, with a glass panel. The court
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found negligence conld only be shown if there was proof that the glass
panel was defective since the glass panel was standard for those types of
storm doors.

Several cases involved negligence brought by those outside the
institution. In an Alaska case remanded on appeal, the contractor
claimed negligence resulting in economic loss when the university failed
to adequately brace a trench where the contractor was to work.?* The
loss claim is for time spent away from his company when emplovees
were injured when the trench collapsed. In another case, the court
reversed and remanded a summary judgment in favor of the university
in the negligence claim of a pedestrian injured when she was pinned
against a wall by an auto and the wall collapsed.?*" But a negligence
claim over a one inch rise in the concrete at the entrance of a building
alleged to be the cause of a fall was dismissed based on the concept of
plain view 3%

Indemnification

In North Carolina. the court found that the insurance policy allowed
for coverage under a malicious prosecution claim, but public policy
prohibited coverage under punitive damages claims arising out of inten-
tional torts.3?® The case involved the employer obtaining a restraining
order against an employee in a dispute over control of a “thermotron”
received as a gift from Japan.

In another case, the insurance company brought a third party action
against the university and a contractor to recover damages it paid out as
part of asettlement. The insurance company claimed that the university
pilot was negligent in the crash of the helicopter. The couri found the

claim barred by the eleventh amendment.’®

Antitrust

The Supreme Court refused to hear a case that the circuit court had
affirmed.?” The case involved the court’s finding that the failure of the
American Chiropractic Association’s denial of accreditation of a college
of “straight chiropractics” did not violate antitrust statutes.
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In a dispute over the filing date of a patent, a university professor
lostan appeal of a decision by the United States Patent and Trademark
Office which awarded priority of invention to a Japanese inventor.’3? A
Minnesota court, affirming a lower court,’® found no basis for error in
the courts original decision granting the licensor, the university, an
award of royalties and fees from the licensee under a patent licensing
agreement. In a case where the national fratermty prevailed in a
trademark claim against a local former chapter of the fraternity, the
court denied an award of attorney’s fees where there was no intent to
violate the trade mark or become involved n deception.3%

Patent and Trade Mark

332 Gnffith v Kanamaru, 816 ¥ 2d 624 (Fed Cir 1987)

333 See The Yearbook of School Law 1987 at 271, Regents of the Univ of Minn
Medical, Inc , 382 N W 2d 201 (Minn Ct App 1986), cert dened, 382N\ W 2d 201 {(Minn
Ct App 1986), cert dented. 107 S Ct 307 (1986)

334 Regents of the Umiv of Minn v Medical Inc . 405 \ W 2d 474 (Minn. Ct App
1987). cert denied, 108 S Ct 495 (1987)

335 Kappa Sigma Fratermty v Kappa Sigma Gamma Fratermty, 659 F Supp 117
(D.NH 1987

ERIC 46

Aruitoxt provided by Eic:




