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Preface

This suady, which was undertaken by the Commis-
sionin preparation for assuming its new responsibili-
ties under the Child Abuse Prevention A~t of 1985,
represents one of the first empirical studies of child
abuse and neglectreportsin mental health and mental
rctardation residential facilities. The study con-
firmed that children in these facilities are at higher
risk of abuse and neglect than children in the general
pepulation. The annual reporting rate of abuse and
neglectin these facilities, 4.4 reports per 100children
served, was more than two times higher than the
annual reporting rate of abuse and neglect for the
State as a whole, 2.1 reports per 100 children.

The Commission also found that there are widely
varying rates of reported allegations of child abuse
and neglect among different mental hygiene facili-
ties that reflect both a varying incidence, as well as
differingadministrativeand staff thresholds for what
is reported. Additionally, the review indicated that
investigations of many of the reported abuse and
neglect cases did not meet stated guidelines of the
New York State Office of Mental Healthand the New
York State Office of Mental Retardation and Devel-
opmental Disabilities.

More encouraging were the many review findings
which identified significant trends in the characteris-
tics of children involved in these allegations and the
other circumstances surrounding the reported inci-
dents. For example, the findings suggested that the
boys, children over 12, and children with conduct
disorder diagnoses were high risk victims of child
abuse and neglect. The data also suggested that
unscheduled time periods and times when no clinical
staff were readily available presented higher risk
times for child abuse and neglect. By shedding
additional light oa the nature and causes of child
abuse and neglect in mental hygiene facilities, these
trends may offer valuable advice for facility admin-
istrators and staff in the prevention of abuse and
neglect in these programs.

Based on the findings of this review, the Commis-
sion has oifered a number of specific recommenda-
tions to foster the more effective reporting, investi-
gation, and prevention of child abuse and neglect in
mental health and mental retardation facilities.
These recommendations reflectthe unanimous opin-
ion of the Commission members and they have also
been generally endorsed by the New York State
Office of Mental Health and the New York State
Office of Mental Retardation and Developmental
Disabilities. Both Offices have also reported numer-
ous activities and initiatives which they are already
undertaking to #nsure the prompt implementation of
many of the recommendations proposed. The re-
sponses of both Ofiices to a draft of this report are
included in the Appendix B.
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Executive Summary

Prior t0 1985, Ncw York, like most states, had paid
littleattention to the issue of institutional c hild abuse.
Existing statutes defined child abuse and negiect
largely in the context of familial settings; reporting
andinvestigatory standards for allegations of institu-
tional child abuse were unclear; and actual practices
varied widely. Ir addition, in most instances, inves-
tigations of these allegations were conducted by the
institutional s*aff themselves, often with limited or
no external oversight.

Responding to these deficiencies in State statutes,
policies, and practices, as well as constituent com-
plaints, the State L=gislature passed the Child Abuse
Prevention Actof 1985 (Chapters 676 and 677 of the
Laws of 1985). The Act sought to rectify known
problems in protective services for children in insti-
tutional settings and to provide a framework for
accountable State policy in the area of institutional
child abuse. An especially noteworthy provision of
the Act altered the longstanding investigatory proc-
ess for institutional child abuse in New York by
mandating independent investigations conducted by
a State agency notinvolved in the direct operation or
management of the facility (Social Services Law
§422.11). According to tnis provision, the NYS
Commission on Quality of Care for the Mentally
Disabled, an independert State oversight agency for
menta! hygiene services, was assigned investigatory
responsibility for all allegations of child abuse and
neglect in mental health and mental retardation resi-
dential facilities in the State.

Prior to the October 1, 1986 implementation date
for the Act, and in recognition of the paucity of
empirical data on child abuse and neglect in mental
hygiene facilities, the Commission on Quality of
Care decided to conduct a pilot study to gain a better
understanding of these allegations a.:d its new child
abuse and neglect investigatory responsibilities. The
Commission requested all mental hygiene facilities
providing residential services to mentally disabled
children to -eport all allegations of child abuse and
neglsct occurring during the six month period 9/1/85
- 2/28/8¢. This project involved the review of all 80

allegations of residential child abuse and neglect
reported by mental health and mental retardation
facilities for this period. Site visits were also made
to 17 of these facilities over the course of the project
to obtain more in-depth information about the nature
and handling of child abuse and neglect allegations
by the faciiities.

The findings of the study substantiated the judg-
ment of the Governor and State Legislature in recog-
nizing that child abuse and neglect allegations in
mental hygiene facilities often have not received the
attention they warrant. Moreover, the finaings re-
vealed a number of importantinsights in understand-
ing allegations of child abuse and neglect in mental
hygiene facilities, as well a5 for ensuring the more
effective handling, investigation, and prevention of
these incidents.

Children at High Risk

The findings confirmed that institutionalized
mentally disabled children constitute a high risk
group for abuse and neglect. Based on the reported
cases, the average annual reporting rate for these
allegations in State mental hygiene facilities is more
than two times greater than New York’s reported
1986 statewide rate for all child abuse and neglect
allegations (4.4 allegations per 100 children in the
mental hygiene system versus 2.1 allegations per 100
childrenin the State’s population). (See Repttp.S.)

Case disposition data indicated that 16 percent of
thecases were determined toconstitutechild abuse or
neglect, and, that in an additional 18 percent of the
cases, thelesserfinding of employee misconduct was
made. Additionally, in twc-thirdsof the cases atleast
one corrective action was taken, and in nearly one-
fifth of the cases at ieast one employee disciplinary
action was taken. (See Report pp. 29 - 30.)

Poor Repoiting Practices

The findings also strongly suggested widely rang-
ing reporting procedures and practices for allega-
tions of child abuse and neglect across facilities.
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Reportinig rates among different types of facilities
ranged from O reports per 100 children served to
nearly 10 reports per 100 children served, and the
nature of reported allegations across facilities varied
widely. Interviews with senior staff of reporting
facilities also revealed that reporting criteria were not
always uniform, and that inconsistent criteria were
sometimes espoused by different staff within the
same facility. It was apparent that certain “low re-
porting” facilities were far more likely than certain
“high reporting” facilities to hold back reporting on
allegations where there appeared to be little immedi-
ately known evidence, or where tnere was only a
minorinjury tothe alleged child-victim. (See Report
pp. 10- 11)

Other factors also influenced facility reporting
rates. The higher reporting rates of mental health
facilities versus mental retardation facilities, for
example, were clearly associated with the capacity of
most children in mental health facilities to self-report
allegations (74 percent of the mental health reports
were self-reported), as well as the prevalence of
“acting-out” behavior patterns of many children
served by these facilities. In contrast, the significant
level of mental retardation and other functional
disabilities among children in mental retardation
facilities resulted in few self-reported cases (9 per-
cent) and clearly influenced the lower reporting rate
of these facilities. (See Report pp. 7 - 9.)

Finally, the data indicated that most children who
self-reported abuse or neglect (63 percent) first told
aclinical staff member. This suggests thata facility’s
relative emphasis on a strong individual clinician
relationship for each child may also influence report-
ing rates. (See Report p. 8.)

Advice for Prevention

Especially encouraging were the number of find-
ings which targeted the circumstances often associ-
ated with allegations of child abuse and neglect and
the children and employees who are most often
involved in these incidents. Several of these findings
could be particularly helpful in designing appropri-
ate prevention strategies.

For example, most reported allegations (92 per-
cent) involved either no apparent injury or a minor
injury to the alleged child-victim, and, equally im-
portant, the seriousness of the apparent injury was

X

not significantly related to case disposition or the
institution of corrective or disciplinary action. This
finding reinforces the importance of facility vig-
ilance in attending to all allegations regardless of the
extent of apparent injury. (See Report p. 32.)

Thefindingsalso pinpointed unstructured time pe-
riods and “leisure time” areas (e.g., dayrooms, rec-
reation areas, and sleeping areas) as the most com-
mon times/places where the reported allegations
occurred. Very few of the allegations occurred in
structured programs or classrooms. (See Report pp.
6-17.)

Additionally, the profile of the alleged victims in
the cases studied clearly identified certain subgroups
of children who appeared to be at higher risk of being
involved inan abuse or neglect allegation. Boysover
12 years of age appeared significantly more vulner-
able across all facilities. In mental health facilities,
chiidren prone to acting-out behavior aind children
with a psychiatric diagnosis of aconductdisturbance
alsofellina higherrisk group. In contrast, acting-out
behaviorby the alleged victim was anegligible factor
in cases reported by mental retardation facilities. In
these facilities, as contrasted with cases reported by
mental health facilities, the alleged victim was often
reported as a “passive recipient” of the alleged act of
abuse or neglect. (See Report pp. 8-9.)

The data further revealed that,in many cases, more
highly-trained clinical staff were not available to
help out during acting-cut episodes, or they arrived
some time after the episode was underway. At many
facilities, it appeared that direct care staff had not
been trained either to deal with such behavior or
encouraged to call clinical staff to the scene early.
Commission follow-up indicated that few facilities
had formal crisis procedures for bringing specially-
trained clinical personnel to the scene of acting-out
episodes involving clients/patients.

The need for additional training and clinical assis-
tance for direct care staff in stress situations was
further highlighted by the review’s finding that
nearly 80 percent of the alleged perpetrators had
worked at the facility at least one year, and over half
had worked at the facility more than three years. I
was apparent that these episodes posed significant
problems, r.otonly for new recruits, but also for long-
term employees. (See Report pp. 9 - 10.)
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Investigatory Dilemmas and Flaws

The findings also clearly illustrated the .nany in-
vestigatory dilemmas associated with these cases.
Neariy onc out of every five of the allegations did not
come to light until more than 24 hours after the event
allegedly occurred, and one out of every two allega-
tions was not witnessed by any adult other than the
alleged perpetrator. Further, even when other adult
(employee) witnesses were available, their accounts
often related a substantially different account of the
reported event. Compounding these problems for
mental health facilities were the turbulent, spontane-
ous circumstances surrouniding many of the reported
incidents. Mentalretardation facility officials,on the
other hand, often had no immediately apparent infor-
mants as to the circumstances of the incident, as the
alle ged child-victimoften could nottell his/her story,
and other potential client witnesses were either
unknown or equally unable to relate the circum-
stances of the event. (See Report pp. 21 - 23.)

Notwithstanding these difficulties, however, it

vas also clear that many of the investigaiions were
flawed by investigator error or oversight. Supervi-
sory oversight of the comprehensiveness and accu-
racy of prepared allegation reperts and physical
exam reports appeared poor. Early on in the cases,
potentially valuable evidence was often lost by the
4-]ayed initiation of investigations and the failure to
ensurethatphotographs were takenof visible injuries
to the children. The findings also indicated that for
more than 30 percent of the cases, all available em-
ployee and/or patient/client witnesses were notinter-
viewed, and even when witnesses were interviewed,
inmore than one-third of the cases written statements
were cither not prepared at all, or they were not
signed or dated by the interviewer or interviewee.
(See Report pp. 23 - 26.)

In addition, external notifications to law enforce-
mentofficials and, in some cases, to the State Central
Register, were apparently hindered by unclear facil-
ity operating guidelines for determining when these
notifications were necessary. (See Report pp. 16 -
17.) Finally, and not surprisingly given the informal-
ity of other steps, formal written investigation reports
were not prepared at all for 20 percent of the cases,

and for nearly 40 percent of the cases where investi-
gation reports were prepared, they were substantially
not compliant with the Office of Mental Health and
the Office of Mental R:tardation and Developmental
Disabilities guidelines for such reports. (See Report
pPp. 26 - 27.)

The uneven investigative performance by facili-
ties appeared to resuit, in part, from the limited
training which had been afforded to many staff
investigators. Only 36 percent of the studied cases
were investigated by a staff person who had com-
pleted the formal training program for abuse inves-
tigators, developed by the NYS Office of Mental
Health and NYS Office of Mental Retardation and
Developmental Disabilities. Further compounding
these training limitations was the virtual absence of
formal facility or Central Office supervisory ac-
countability for the comprehensiveness of investiga-
tions. While facility incident review committees
reportedly did discuss most allegations, they did not
uniformly review final investigation reports. Re-
views of investigation reports by the NYS Office of
Mental Health and NYS Office of Mental Retarda-
tion and Developmental Disabilities also seemed
erratic, and many reports, especially “unfounded”
reports, were not reviewed at all. (See Report pp. 26
-27))

Recommendations

Based on these major findings, the Commission
recommends a number of specific actions to ensurs
the more adequate reporting, investigation, and pre-
vention of possible child abuse and neglectin mental
health and mental retardation facilities. These rec-
ommendations have been shared with both the NYS
Office of Mental Health and the NYS Office of
Mental Retardation and Developmental Disabilities.
Both Offices have voiced supnort for these recom-
mendations, and have indirated that they are already
taking steps to ensure the prompt implementation of
many of the suggested actions. (The Offices’ re-
sponses to the draft repori and the proposed recom-
mendations are included in Appendix B of the re-

port.)

7 A
xi 1y




I‘

A

Ensuring the More Accountable Regorting of
Allegations

All m<ntal health and mental retardation facili-
ties serving children should develop explicit
reporting procedures for allegations of child
abuse and neglect, which are consistent with the
expanded definition of institutional child abuse
and neglect in the Child Abuse Prevention Actof
1985. The NY S Office of Mental Health and the
NYS Office of Mental Retardation and Develop-
mental Disabilities should review and approve
these developed procedures for facilities under
their jurisdictions.

All mental health and mental retardation facili-
ties should ensure that all employces are in-
formed of their reporting responsibilities for
allegations of child abuse and neglect, and that
appropriate progressive corrective and/or disci-
plinary action is taken when an employee does
not comply with these stated performance expec-
tations.

The NYS Office of Mental H: altk and the NYS

{fice of Mental Retardation and Developmen-
tal Disabilities should alert facilities under their
jurisdictions or' the important role of clinical staff
in prometing patient/client self-reports of abuse
and neglect allegations, and the potential impor-
tantrole of these staffin promoting family report-
ing by being available to families who may learn
about abuse or neglect. In conjunction with this
communication, mental health and mental retar-
dation facilities should be encouraged to provide
specialized training to their clinical staff in the
detection of possible signs of abuse and neglect
and to ensure that patients/clients and familics
have an opportunity to develop a personal rela-
tionship with a clinical staff member.

The NYS Office of Mental Health and the NYS
Office of Mental Retardation and Develeomen-
tal Disabilities should develop clear operating
guidelines for facilities under their jurisdictions
to promote appropriate external notifications of
child abuse and neglect alegations. Such guide-

lines are especially necessary to ensure more
consistent and appropriate rotifications to law
enforcement officials and the State Central
Register.

£. Toensure accountability fc-appropriate external

notifications tolaw enforcement officials and the
State Central Register, the NYS Office of Mental
Health and the NYS Office of Mental Retarda-
tion and Developmental Disabilities should re-
quire written, a- well as oral, notifications to
these bodies regardless of the response of thcse
bodies to the initial oral report.

IL. Promoting Accountable and Thorough Inves-

tigations of All¢gations

A. In recognition of the high risk of children ir

Xii

mental liealth and mental retardation facilities for
child abuse and neglect, as well as the many
inherent dilemmas associated with investigating
these cases, specialized training should be af-
forded to staff of all facilities who are assigned to
investigate child abuse and neglect allegations.
To assure the prompt availability of such train-
ing, the NYS Office of Mental Health and the
NYS Office of Mental Retardation and Develop-
mental Disabilities, in cooperation with the NYS
Division of the Budget, should develop a reason-
able reimbursemeni mechanism to allow facili-
ties to provide or otherwise ensure such training
to relevant staff.

To ensure uniformly high standards for investi-
gator training programs, these programs should
be based on the manuals for special investigators
developed by the NYS Oftice of Mental Health
and the NYS Office of Mental Retardation and
Developmental Disabilities and these Offices
shouid formally review and approve all such
programs for facilities uncer their jurisdictions
prior to reimbursement authorization.

C. Toimprove the quality of physical exam reports,

the NYS Office of Mental Health and the NYS
Office of Mental Retardation and Developmen-
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tal Disabilities should consider modifying the
standard incident report form section for physi-
cianexamreports with designated sections forre-
cordir ; specific findings pertaining to each re-
quired contentarea (e.g. description of the injury,
possible cause of injury, age of injury etc.) and
with a specific reference to the physician’s re-
quest that a color photograph be taken of any
visible injury.

D. The NYS Office of Mental Health and the NYS
Office of Mental Retardation and Developmen-
tal Disabilities should reaffirm the impo1 tance of
early initiation of investigations and the prompt
gathering and preservation of evidence to facili-
ties under their jurisdictions. These steps can be
critical to the immediate protection of the child,
and evidence lost at this stage sometimes cannot
be reconstructed after some time has passed.

III. Enhancing Prevention Efforts

A. Prevention efforts toreduce the incidence of child
abuse and neglect should be given a greater
priority by the N 'S Office of Mental Health and
the NYS Office of Mental Retardation and De-
velopmental Disabilities, and by individual fa-
citities under their jurisdictions. To thisend, both
Offices and individual facilities should, on a pe-
riodic basis, but at least annually, review all
reported allegations of child abuse and neglect
and identify systemic corrective and preventive
actions.

Immediate action should be taken by the NYS
Office of Mental Health and the NYS Office of
Mental Retardationand Developmental Disabili-
ties tocommunicateto facilities under theirjuris-
dictions certain findings of the Commission’s re-
view which have implications for the prevention
of child abuse and neglect allegations. Specific
attention should be directed to the following
findings:

-speciaiized training for staff who are routinely
assigned to high-risk patient/client settings;

-specialized training and retraining for staff in
handling acting-out episodes with children;

-the importance of well-communicated crisis
procedures to allow the prompt availabilizy of
specially-trained clinical staff when “acting-
out” child behavior requires staff intervention
and/ox the restraint/containment of the child;

-the value of increased scheduled programming,
especially during the late afternoons, early eve-
nings, anc weekends, inreducing the likelihood
of incidents whichcan lead to abuse and neglect
allegations; and

-the role of on-site clinical staff presence and
supervision in reinforcing appropriate staff-
child interactions and in reducing the incidence
of allegations of abuse and neglect, particularly
during late afternoon and early evening hours
and on weekends.

IV. Strengthening Oversight of the Reporting,
Handling, and Investigation of Allegations

The NYS Office of Mental Health and the NYS
Office of Mental Retardation and Developmen-
tal Disabilities should periodically review the re-
porting rates for child abuse and neglect allega-
tions of facilities under their jurisdictions, as well
as the nature of reported allegations to detect
possible signs of poor reporting practices. On-
site reviews should be condacted at all facilities
which consistently evidence very low reporting
rates and/or the absence of reports of less serious
allegations.

The IVYS Office of Mental Health and the NYS
Office of Mental Retardation and Developmen-
tal Disabilities should develop a reliable protocol
for checking the quality of the investigations of
all¢ gations of child abuse and neglect by facili-
ties under their jurisdictions. This protocol
should ensure that a reliable san~pling of all such
investigations, including investigations of “un-
founded” and ‘“undetermined” cases are re-

xiii
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viewed with a standard checklist. Among other
key indicators, this checklist should include:

-comprehensiveness and accuracy of initial inci-
dent rep:+ts;

-p~rapt removal of alleged peroetrator from
ch.id caring responsibilitis, where indicated
for the safety of the alleged child-vict-n and/or
other children;

-prompt initiation of the investigation of the al-
legatioi;

-conduct of physical exams of alleged child-
victims, comprehensiveness of physician exam
reports, and the availability of color photo-
graphs of visible injuries;

-prompt securing, sketching, and photograph-
ing of the scene of the incident, where appropri-
ate;

-prompt attention and compliance with all ap-
propriate external notifications;

-promptinterviews and approciiate signed writ-
ten statements for all witnesses and informants,
alleged perpetrators, and alleged child-victims;

-uniform attention to assessing and document-
ing the credibility of child testimony and the
past work histories and work performance of
all_ged perpetrators; and

-comprehensive investigation reports.

C. Mental i.calth and mental retardation facilities

should ensure that their incident review commit-
tees take a formal role in reviewing the handling,
investigations, and outcomes of incidentsinvolv-
ing allegations of child abuse and neglect. These
facilities are enconraged 0 develop a standard
protocol for the review of these incidents by
incident review committees which encompass
the specific review criteria cited above.




Chapter |
Introduction

Prior to 1985, New York, like most states, had
paid little attention to the issue of institutional
child abuse. Existing statutes defined child abuse
and neglect largely in the context of familial
settings; reporting and investigatory standards
for allegations of institutional child abuse were
unclear; and actual practices varied widely. In
addition, in msst instances investigations of these
allegations were conducted by the institutional
staff themselves, often with limited or no external
oversight.

Responding to these deficiencies in State stat-
utes, policies, and practices, as well as constituent
complaints, the State Legislature passed the Child
Abuse Prevention Act of 1985 (Chapters 676 and
677 of the Laws of 19%5). The Act sought to
rectify known problems in protective services for
children residing in institutional settings and to
provi.: a solid framework for an accountable
policy in the area of institutional child abuse.
Drawn from a three-year study of institutional
child abuse and neglect conducted by the New
York State Senate Subcommittee on Child
Abuse, the Actprovidesdefinitionsof child abuse
and neglect specifically targeted to residential
care programs and explicit standards for report-
ing and investigating such allegations.

Three provisions of the Actare especially note-
worthy. First, the Act required State agencies
which run or license residential child care pro-
grams to develop operational standards for ade-
quate cusiodial care in th'ese institutions. Viola-
tion of these standards whichresultsin physical or
emotional impairmentor potential impairmentof
achild, constitutes child neglect, according to the

new statute (Social Services Law §412.9). Sec-
ond, the Actexpanded the conceptof the “alleged
perpetrator” beyond the single individual directly
involved in the incident to examining the poten-
tial culpability for abusive or neglectful incidents
to administrators, accountable for the overall op-
eiation of the program (Social Services Law
§412.6).

Third, and perhaps most importantly, the Act
altered the longstanding investigatory process for
institutional child abuse in New York by mandat-
ing independent investigations condvcted by a
State agency not involved in the direct operation
or management of the facility (Social Services
Law §422.11). This latter provision gave major
new investigatory responsibilities for institu-
tional child abuse to the State Department of
Social Services and the State’s watchdog agency
. mental hygiene services, the Commission on
Quality of Care for the Mentally Disabled
(Mental Hygiene Law §45.0'/(c)).

According to the statute, e Department of
Social Services is responsible for conducting in-
vestigations of allegations of child abuse and
neglect in residential programs operated or li-
censed by the State Division for Youth and the
State Education Department, as well as child
welfare residential facilities licensed by the
Department.* The Commission on Quality of
Care isrequired to conduct investigations of alle-
gations of child abuse orneglect originatingin the
variety of instittional and community residential
programs operated or licensed by the State Office
of Mental Health and the State Office of Mental
Retardation and Developmental Disabilities.

* Although the NYS Department of Social Services iicenszs and funds these programs, it is not involved in their daily

operation or miinagement.




Purposs; of the Study

Pric. to the October 1, 1986 implementation
date for the Act, and in recognition of the paucity
of empirical data on child abure and neglect in
mental hygiene facilities, the Commission on
Quality of Care decided to conduct a pilot study
to gaina betterunderstanding of these allegations,
and itsnew child abuse investigatory responsibili-
ties. This project involved the review of 80 alle-
gations of child abuse and neglect reported by
State-operated and licensed mental health and
mental retardation facilities over a six-month
period. Site visits were also made to a number of
mental health and mental retardation residential
facilities serving children todiscuss special issues
relevant to the prevention, reporting, and investi-
gation of child abuse allegations in these fac:li-
ties. In addition, a comprehensive literature
search was conductzd to identify relevant re-
search and resource materials to assist in staff
training both for Commission child abuse inves-
tigators and staff in State mental hygiene facili-
ties.

This report summarizes the findings and con-
clusions of the Commission’s review of the 80 al-
legations, and our site visits to mental health and
mental retardation facilities. A separate publica-
tion, Institutional Child Abuse & Neglect: A
Selected Annotated Bibliography, provides a
summary of the research and resource materials
oninstitutional child abusereviewed by the Com-
mission. This bibliography includes a brief over-
view of the literature, annotated descriptions of
each document reviewed, and information indi-
cating how readers may obtain specific docu-
ments, many of which are unpublished, or out-of-
print. The publication is also indexed for easy ref-

erence to topics of special interest.
Methodoloyy
* Reviews of Reported Allegations

In September 1985, at the request of the Com-
mission, the NYS Office of Mental Health and the
NYS Office of Menial Retardation and Develop-

mental Disabilities sent letters to all residential
facilities under their jurisdictions which serve
children, requesting them to submit copies of all
initial reports of child abuse and neglect allega-
tions to the Commission. This letter also required
facilities to send investigation reports and all
other relevant documents pursuant to the
facility’s investigation to the Commission.

All facilities were required to submit docu-
ments on these reported allegations for the six-
month period, September 1, 1985 - February 28,
1986. Administrators and staff at the facilities
were also asked to cooperate with the Commis-
sion as it pursued it> review of the reported
allegations.

Trained Commission staff reviewed the sub-
mitted documents using a structured survey in-
strument. This instrument was designed to cap-
ture information about the nature and circum-
stances /f the allegation; the characteristics of the
alleged child-victim and the alleged perpetrator;
the reporting, initial handling, and investigation
of the allegation by the facility; and the outcome
of the case. Commission staff also made follow-
up phone calls to fa-ilities to clarify confusing or
conflicting informationin filed documents, and to
request additional information which was not
initially reported.

Criteria for assessing the reporting, initial han-
dling, and investigation of the allegations were
drawn from existing regulations, policies, and
guidelines of the State Office of Mental Health
and the State Office of Mental Retardation and
Developmental Disabilities, as well as statutory
and regulatory standards governing institutional
child abuse and neglect cases prior to the Child
Abuse Prevention Act of 1985. Particularly use-
ful summaries of these State requirements were
available in the NYS Office of Mental Health and
the NYS Office of Mental Retardation and Devel-
opmental Disabilities manuals for special investi-
gators.* It should also be noted that while criteria
for the review were drawn from specific New

* NYS OMH Manual for Special Investigators (1983) and NYS OMRDD Manual for Special Investigators (1985)
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York State statutes, regulations, policies, and
guidelines, iaese criteria are also geaerally con-
sistent with investigative guidelines and stan-
dards identified in the current literature on insti-
tutional child abuse and neglect. (Thomas, 1980;
Smiles, 1982; Child Abuse and Neg!zctInvestiga-
tion Decision Handbook, 1982)

Data recorded on the survey forms were first
analyzed for all cases. Later, selected subgroups
of cases were studied. These later analyses gener-
ally revealed few significant differences among
subgroups of cases identified by race, sex, or age
of the alleged victim. Significant differcnces
between cases reported by mental health and
mental retardation facilities were, however,
common. Due to this finding, data observations
are reported in aggregate, as well as by the pri-
mary population group served by the reporting
facility (e.g., mental health versus mental retarda-
tion facilities).

*Site Visits to Mental Health and Mental Re-
tardation Facilities

The eight mental health and nine mental retar-
dation residential facilities visitedover the course
of the project included five State-operated
children’s psychiatric centers, three State-li-
censed mental health facilities, four State-oper-
ated centezs serving children and adults with
mental retardation and developmental disabili-
ties, and five State-licensed residential providers
for mentaily retarded and developmentally dis-
abled children.

Early scheduling of visits attempted to ensure
a regionally representative sample of the various
types of mental hygiene residential facilities in
the State. As the project progressea, however,
selection of facilities for site visits was increas-
inglydetermined based on document review find-
ings. Specifically, facilities evidencing particular

problems inreporting anu investigation practices,
as well as those evidencing “outstanding” prac-
tices were targeted for later site visits. Whereas
thit decision was based on the researchers’ belief
that more could be leamed from targeting individ-
ual facilities for site visits, the decision also
necessarily biased the sample. Due to this bias,
site visit findings were carefully evaluated and
presented only when they were also substantiated
by empirical data findings from the case reviews
of the 80 reported cases.

+Limitations

Althoughthereview was basedon the complete
sample of 80 child abuse and neglect allegations
reported by mental health and mental retardation
facilities for a six-month period, it should be
noted that only 12 of the 80 allegations studied
were reported by mental retardation facilities.
Dne to this disproportionate distribution of men-
tal health versus mental retardation reports, ag-
gregate review findings tend to be more represen-
tative of mental health reports. To compensate for
thisbias, whenever findings differed significantly
for allegations reported by mental health and
mental retardation facilities, these differences are
highlighted in the report of the findings.

This report was circlilated i# draft form to the
NYS Office of Mental Health and the NYS Office
of Mental Retardation and Developmental Dis-
abilities for comment and for review of the pro-
posed recommendations. Both Offices agreed
with the major report findings and endorsed the
proposed recommendations. In addition, re-
sponses to the draft report also indicated that
actions were already under way to ensure the
prompt implementation of many of the recom-
mendations.




Chapter Il

The Reported Allegations

Overthesix-month period, 80reports ofalleged
child abuse and neglect were forwarded to the
Commission from mental health and mental retar-
dationfacilities. Extrapolatingthesedatato a 12-
month time frame revealed an annual average
reporting rate of 4.4 reported allegations per 100
children served in these facilities Statewide. This
annualized reporting rate is more than three times
greater than the 1986 Statewide reporting rate of
child abuse and neglect allegations of 2.1 reports
per 100 children in the State’s population.

The average annual reporting rate for mental
health facilities ~f 5.7 reports per 100 children
served was, however, three times higher than the
averagerateformental retardation facilities of 1.8
reports per 100 children served. (See Figure 1.).
(More comprehensive tabular statistics related to
all review findings are presented in Appendix A.)

Reporting rates among specific types of mental
health and mental retardation residential modali-
ties also varied. For both subgroups of facilities,
the majority of reports were filed by State-oper-
ated programs, including State children’s psychi-
atric centers (45 reports); children and youth units
of State adult psychiatric centers (6 reports); and
State developmental centers (6 reports). Only 23
of the 80 reports were filed by licensed mental
health and mental retardation facilities, including
residential treatment facilities for children with
mental illness (16 reports); community-based
intermediate care facilities for the mentally re-
tarded (3 reports); private schoolsfor the develop-
mentally disabled (2 reports); a psychiatric unitof
a general hospital (1 report); and a licensed
community residence for persons with mental
illness (1 report).

Figure 1
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Figure 2

Reports By Type

Nature of the Reported Allegations

Seventy-eight (78) percent of the filed reports
cited physical abuse as the primary allegation; 11
percent cited sexual abuse; 8 percent cited ne-
glect; and 3 percent cited verbal or psychological
abuse. (See Figure 2). Data also showed that few
reports resulted in serious physical injury to the
alleged child-victim. In 55 percent of the cases, no
injury whatsoever was reported, and only 3 per-
cent of the cases involved a physical injury more
sericus than a superficial scratch or cut, or a
bruise. Three of the latter cases resulted in a need
for hospitalization.

Although the nature of the allegations reported
by mental health and mental retardation facilities
were not significantly different statistically, cer-
tain differences worthy of attention in futare
studies of larger samples of cases were noted. For
example, a considerably higher percentage of the
reports filed by mental health facilities alleged
physical abuse with no injury (39 versus 18
percent), whereas a considerably higher percent-
age ofreports filed by mental retardation facilities
alleged neglect (18 percent versus 6 percent).

Relatedly, although the overall reporting rate of
allegations was considerabiy lower for mental
retardation facilities than for mental health facili-
ties, a higher percentage of cases filed by mental
retardation facilities involved an injury to the
alleged child-victim. Specifically, whereas 64
percent of the reports filed by mental retardation
facilities involved an injury to the alleged child-
victim, and 27 percent of these reports resulted in
an injury requiring hospitalization, only 42 per-
centof the reports filed by mental health facilities
involved any injury to the alleged victim, and
none of these cases required hospitalization.

Reported Locations
of the Allegations

Furtheranalysis of the data revealed that almost
all allegations reportedly occurred indoors (85
percent), but that very few (3 percent) occurred in
formal program/classroomareas. This latter find-
ing is particularly noteworthy since almost all
children in these residential settings spend at least
one-third of their waking hours on weekdays in
school programs.
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The most frequently reported specific locations
for all reported allegations were sleeping areas
(31 percent) and day room/living areas (14 per-
cent). This finding, however, was largely reflec-
tive of reports filed by mental health facilities, and
data analyses revealed significant differences
between thereportedlocations of allegations filed
by the mental retardation facilities (p<.05). Most
notably, in 36 percent of the allegations filed by
mental retardation facilities, the location of the
alleged incident was reportedly “unknown.” In
contrast, “‘unkrown” locations were cited in only
4 percent of the reports filed by mental health
facilities. Inaddition,only9 percent of the allega-
tions filed by mental retardation facilities report-
edly occurred in sleeping areas, whereas 35 per-
cent of the allegations filed by mental health fa-
cilities reportedly occurred in these areas.

Reported Cause of the Incident

According toincident reports, investigation re-
ports, and other documents submitted by report-
ing facilities, reporting facilities could usually
identify at least one factor or event associated
with causing or partially causing the incident.
(See Figure 3). In 86 percent of the reports, the

facility identified atleast cne factor/event causing
or partially causing the incident,and in 63 percent
of the reports, two or more factors/events weie
identified. Leading this list of factors and events
was acting-out behavior of the alleged child-
victim, noted in 64 percent of the reports. Other
commonly noted factors/events were the physical
restraint or containment of the alleged child-
victim (44 percent of the reports), inappropriate
employee response to a child’s behavior (25
percent), and other actions by an employee (20
percent).

Again, however, when reports filed by mental
health and mental retardation facilities were ex-
amined separately, strikingly different profiles
emerged (p<.05). For example, a much larger
percentage of the allegations filed by mental
health facilities were attributed to the acting-out
behavior of the alleged child-victim (71 percent
versus 18 percent) and/or the physical contain-
ment or restraint of the alleged child-victim (49
percent versus 9 percent). Conversely, physical
handicaps and/or seizures of the alleged child-
victim were cited as relevant factors/events for 27
percent of the reports filed by mental retardation
facilities, but none of the reports filed by mental
health facilities.

Figure 3

Reported Cause(s) of Alleged

Abuse/Neglect *
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* Percent exceeds 100% because more than one cause was attributed to 63% of the allegations reported.
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Figure 4

SEX

Female
23%

Male
7%

Black
20%
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Other
19%

Characteristics of Alleged Victims

AGE

Over 12
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78%

White
61%

Reporters of the Allegations

“Initial” reporters of the allegations also dif-
fered significantly among reports filed by mental
health versus mental retardation facilities (p<.05).
Whereas nearly two-thirds of all cases (65 per-
cent) were initially reported by the alleged child-
victim, this aggregate finding was generally char-
acteristic only of cases reported by mental health
facilities. Although 74 percentof the casesfiled by
mental health facilities were initially reported by
alleged victims,only 9 percent of the cases filed by
mental retardation facilities were self-reported by
alleged victims. In mental retardation facilities,
the most common reporters wereemployees, other
than the alleged perpetrator (noted in 55 percentof
the casss), family members (noted in 18 percent of
the cases), and hospital personnel (noted in 18 per-
cent of the cases). While these three reporting
sources accounted for 89 percent of the reports
filed by mental retardation facilities, they ac-
counted for only 11 percent of the reports filed by
mental health facilities.

Self-reported child-victim cases were further
examined to determine to whom the child first
reported the allegation. In nearly two-thirds of
these cases (63 percent), the child first reported
the allegation to a clinical (professional) staif
member. In approximately one-fourth of these
cases (27 percent), the child first told adirectcare
staff member, and only in 2 of these cases did the
child first tell an administrative staff member.
Perhaps wmost surprisingly, the alleged child-vic-
tim first told a family member in only two cases.

Characteristics of the
Alleged Victims

Approximately three-fourths of the 82 children
alleged to have been abused in the 80 reports were
males (77 percent) and over the age of 12 (78
percent).* (See Figure 4). Only 7 percent of the
alleged victims were under 10 years of age, while
15 percent were 10, 11, or 12 years old. Racially,
most alleged child-victims were white (61 per-
cent); 20 percent were Black; 18 percent were of
Hispanic origin; and one of the reported victims
was a Native American.

* Two of the reported allegations, both filed by mental health facilities, identified two alleged child-victims.
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With the exception of age, the data indicated
similar demographic profiles for alleged victims
identified in reports filed by mental health and
mental retardation facilities. Alleged victims
identified in mental retardation reports, however,
were significantly younger than those identified
in mental health facility reports (p<.05). Thirty-
six (36) percent of the victims identified inreports
filed by mental retardation facilities were under
10, whereas only 3 percent of the victims identi-
fied in reports filed by mental health facilities
were under 10.

Not surprisingly, alleged victims identified in
reports filed by mental health and mental retarda-
tion facilities also differed in their mental diagno-
ses. All but two of the alleged victims referenced
in mental retardation facility reports had an offi-
cial mental diagnosis of moderate to profound
retardation, and the remaining two reported vic-
tims had diagnoses of infantile autism and spe-
cific developmental delay. In contrast, the mental
diagnoses of the identified victims in mental
health facility reports ranged the gamut of psychi-
atric conditions. By far the most commonly cited
class of psychiatric diagnoses was conductdistur-
bances, noted in reference to 42 percent of the
alleged victims. Other less commonly cited psy-
chiatric diagroses referenced in mental health
facility reports included schizophrenic disorders
(13 percent), hyperkinetic syndrome (13 per-
cent), neurotic discrders (10 percent), and adjust-
ment reactions (6 percent).

Alsoofinterest was the finding thatover the six-
month reporting period, six of the alleged child-
victims were identified in two reports. A closer
look at these “repeater’ child-victims indicated
that all resided in mental health facilities: all were
male; and all were over 12 years of age. Five of
these six victims carried a conduct disturbance

diagnosis, and all but one of these cases were
associated withacting-out behaviorof the alleged
child-victim and/or the physical containment or
restraint of the alleged child-victim.

The Alleged Perpetrators

A total of 97 alleged perpetrators were identi-
fied in the 80 reported allegations. Only one
alleged perpetrator was identified in 80 percent of
the reports; multiple alleged perpetrators were
identified in 16 percent of the reports; and no
alleged perpetrator was known/identified in 4
percent of the reports.*

Based on demographic and employment data,
the profile of the alleged perpetrators that
emerged was a male, direct care staff worker,
between the age of 20 and 50, vho had worked at
the residential facility for longer than one year.**
(See Figure 5).

The data showed that 78 percent of the alleged
perpetraters were male; 75 percent were between
the ages of 20 and 50; and 76 percent were direct
care staff workers. The data also indicated that 79
percent of the alleged peipetrators had worked at
the facility for more than one year, and that 56
percent had worked at the facility for longer than
three years.

To a large extent, this profile is predictable
based onemployee characteristics and jobassign-
ments in residential care facilities for children.
rorexample, when ch.id enare on the living units
in the early mornings, late afternoons and week-
ends — when most of the allegations reportedly
occurred — their care and supervision is largely
assigned to direct care staff. In addition, most
direct care staff are young workers. Finally, male
employees are more likely to be assigned to
wards/living units serving male children, who

* In eight reports (10 percent) two alleged perpetrators were identified; in four reports (5 percent) three alleged perpe-
trators were identified, and in one report (1 percent) four alleged perpetrators were identified.

*» Readers should note that data on alleged perpetrators were not uniformly available to the Commission, and that data
on alleged perpetrators identified in reports filed by mental retardation facilitics were unavailable in at least S0 percent
of the cases. Thus, readers should be mindful that the presented profile s aot necessarily representative of cases reported

by mentsl retardation facilities.

<1




Support Staff 8%

Figure 5

Unknown 4%

Female 18%

Male 78%

Unknown 7%
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More than

Characteristics of Alleged Perpetrators*

AGE
Unknowr. 13%

Less than
3 years

56%

1-3 years
23%

EMPLOYMENT TENURE

comprised 77 percent of the alleged victims, and
male employees are also more likely to be called
upon when children “act out” or require physical
containment or restraint. The only surprising
feature of the profile was that nearly four out of
every five employees identified as perpetrators
were fairly long-term employees of the facility.

Among the 97 identificd alleged perpetrators, it
was also noteworthy that seven employees were
identified in more than one report. All of these 15
cases involving a repeat alleged perpetrator were
filed by mental healthfacilities,and further analy-
sis revealed that the alleged repeat perpetrators
did not differ significantly from other alleged
perpetrators. In addition, the substantiation rate
for the 15 cases involving repeat perpetrators (13
percent) was actually slightly lower than for the
sample as a whole (16 percent), although over the
six-month period repeat alleged perpetrators
were more likely than other alleged perpetrators
to be terminated or to accede torequests for “vol-
untary” resignations. Oneof the seven repeat per-

* Percentages do not always total 100 percent due to rounding.
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petrators was terminated, and another voluntarily
resigned. In contrast with this 29 percent termina-
tion/voluntary resignation rate, only an 8 percent
termination/voluntary resignation rate was noted
for alleged perpetrators identified in only one
report.
Summary and Conclusions

The above portrait of the 80 reported allega-
tions provides many insights for understanding
child abuse and neglect in residential facilities for
children with mental disabilities. First, the aver-
age annual reporting rate of 4.4 reports per 100
children servedis more than two times higher than
New York’s 1986 statewide reporting rate for
child abuse and neglect allegations of 2.1 reports
per 100 children. This higher rate, despite ac-
knowledged limitations in institutional reporting
practices, confirms the literature’s assertion that
institutionalized children, and especially men-
tally disavled institutionalized children, are at
high risk for abuse or neglect. (Harrell and Orem,
1980; Navarre, 1983; Hansen, 1983)
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Second, the data indicated that reports of abuse
and neglect filed by mental health facilities versus
mental retardation facilities are characterized
more by their differences than their similarities.
These differences warrant the careful attention of
clinicians and policy makers concerned with
prevention and protective services for children
with mental disabilities in residential facilities.
Our data suggest that everything from the nature
of the reported allegations to the location w*<re
they occur to their precipitating factors to the age
of the alleged victims differed for reports filed by
the two classes of facilities.

The data findings also identified certain chil-
dren who are more likely to be involved in allega-
tions of abuse or neglect. Male children, over 12,
who are diagnosed as having a conduct distur-
bance, clearly presen*=d as a high-risk group.
There was also indication that children are much
less likely to become involved in an abuse allega-
tion in structured program settings. Correspond-
ingly, the findings pinpointed a need for better
training and preparation for male direct care
workers, who by design of job assignments, are
most likely to assume caregiving responsibilities
for high-risk resident groups and high-risk resi-
dential settings. This latter implication was rein-
forced by the finding that nearly 80 percent of the
alleged perpetrators had been employed at the
facility more than one year.

The findings also indicate variable reporting
rates and practices between mental health and
mental retardation facilities, as well as among
specific types of facilities in each of these sub-
groups. Many factors, including the characteris-
tics of the residential facilities and the children
served, the availability of “self-reporters”, and
facility reporting procedures and practices, ap-
peared to influence this variation in reporting
rates. For example, the increased iucidence of
aggressive, assaultive behavior among some chil-
dren served by mental health facilitiesappeared to
influence the higherreporting rates of these facili-
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ties. It was also clear that the availability of
children as “self-reporters” in mental health fa-
cilities influenced their relatively higher report-
ing rates. Conversely, the inability of many of the
children in mental retardation facilities to self-
report incident; of abuse or neglect. or perhaps
even to comprehend the occurrence of such inci-
dents, eliminated a major reporting source for
these facilities.

Thevariation in reporting rates among facilities
was also clearly influenced by reporting proce-
dures and practices. Our site visits indicated that
operational definitions for what constituted child
abuse and neglect varied among facilities, and
even among senior staff in the same facility. It was
apparent that the reporting of an incident often
depended on which staff persons were on duty,
their perception of the seriousness of the com-
plaint, and their immediate assessment as to
whether the complaint was credible. Comparison
of the types of incidents reported across facilities
also indicated that “facility norms” for determin-
ing reportable abuse/neglect complaints varied.
Some facilities, for example, routinely reported
physical abuse complaints which resulted in no
injury, while other facilities did not appear to
report these incidents.

Finally, one of the most interesting potential
correlates to reporting rates appeared to be the
availability of a trusted clinician relationship for
the child. Ourdata showed that over 60 percent of
the alleged chiid-victims who were “self-report-
ers’ first told a clinical staff member. This finding
reinforces the critical importance of personal
clinician-child relationships in residential child
care facilities, suggesting that aside from their
obvious therapeutic benefits, these relationships
may also ensure the most viable channel for the
reporting of abuse and neglect complaints. This
finding may also have relevance for mental retar-
dation facilities, where such trusted relationships
between clinicians and visiting family members
may also promote better reporting.

Al
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Chapter Il

Initial Reportir g and Handling of “ae

Incidents

Based on filed documents and in some cases
follow-up calls to the facility, Commission staff
examined a number of issues associated with the
facility’s initial reporting and handling of the
cases. Theseissues, whichincludedtimelinessand
completenessofinitial reports,immediate facility
efforts to protect the alleged child-victim, early
attemptsto secure relevant evidence, andrequired
notifications to external parties, can be critical in
ensuring the immediate safety and well-being of
the child. Ultimately, they may alsobe essential to
the facility’s ability to determine the events and
circumstances surrounding the allegation, and

whether abuse and/or neglect actually occurred.
In recognition of the importance of these initial
actions boththe NYS Office of Mental Health and
the NYS Office of Mental Retardation and
Developmental Disabilities manuals for special
investigators outline specific guidelines related to
these issues. (See Figure 6).

Timeliness of Reporting

Timely reporting of allegations is dependent
bothontimely staff awarenessof thealleged event
and on timely staff documentation of this initial

and Neglect.

and protection.

known by the reporter.

etc.) found on the trauma site.

Figure 6
Guidelines for the Initial Reporting and Handling of Child Abuse and Neglect Allegations
* Written reports of allegations should be prepared as soon as possible, and in all cases by the

end of the same shift when the staff becomes aware of them.
* All allegations should be immediately reported to State Central Register for Child Abuse

» The facility should immediately address the needs of alleged child-victime(s) for treatment

» The facility should ensure a prompt physical exam of the alleged child-victim(s) by a
qualified physician in all cases of suspected or actual injury. The facility should ensure that
the alleged child-victim's parents or guardian are notified.

* Written reports should be legible and should clearly and accurately present all information

« Physical exam reports of the alleged victim should adequately document: the general
medical condition of the patient/client; the extent of presenting suspected injuries and their
probable age and most likely causes; and any physical evidence (i.e., hair, carpet pieces,

« Photographs (color) should be taken of any visible injuries of the alleged child-victim.

» When possible, the immediate scene of the allegation should be promrtly secured and
investigators should take a photograph and make an accurate sketch of the scene.




Figure 7

Within 24 hours 39%

Within 1-3 days 4%
MVore than 7 deys 2%
No report 4%

Timeliness of Facilities’ Abuse/Neglect Reportin;

Within 1 hour 51%

knowledge. In this review, the Commission
found delays in one or both of these dimensions
of the timeliness of reporting for approximately
one-third of the studied cases.

Nearly one fifth (19 percent) of the allegations
were not known to a facility staff person until
more than 24 hours after the event reportedly
occurred. Twelve (12) percent of the allegations
did not come to a facility staff person’s attention
until more than three days after the event report-
adly occurred.

Inaddition, although facility staff were usually
conscientious in immediately filing a written
report of known allegations, prompt written re-
ports werenotfiled for 8 of the 80reviewedcases
(10 percent). For three of these cases, written
reports were filed oneto three days aftera facility
staff personhad knowledge of theallegation, and
fortwocases, writtenreporis werefiledmore than
one week after afacility staff person had knowl-
edge of the event. For the remaining three cases,
afacility report form was never completed. (See
Figure 7).

Thedataalsoindicated thatdelayedawareness
ot thealleged event by a facility staff person was
significantly more common among reports filed
by mental retardation facilitics (p <.05). For
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example, fewer of the allegations filed by mental
retardation facilities were known toa facility staff
person within one hour of the time the event
reportedly occurred (27 percent versus 49 per-
cent). Additionally, while only 6 percent of the
repons filed by mental health facilities were
unknown to a facility staff person until more than
om week after the eventreportedly occurred, this
was the case for 18 percent of the reports filed by
mental retardation facilities. This finding is con-
sistent with the previously cited finding that the
lecation and precipitating events/causes of a
higher percentage of the cases filed by mental
retardation facilities were unknown. It appeared
that a significant percentage of the reported alle-
gations of child abuse and neglect in these facili-
ties came to light some time after they allegedly
occurred, and thereby, many of the circumstances
surrounding them are unknown and cannot be
determined.

Reporting to the State
Central Register

The vast majcrity of the cases (95 percent) were
reported, as required by State law, to the State
CentralRegister for Child Abuse and Neglect. For




approximatelyhalfofthecases(53percent),initial
oral reports were filed within 24 hours of the
facility’s awareness of the allegation. Another 23
percent of the allegations were reported to the
Register within one to three days of the facility’s
awareness of the allegation. More than four days
elapsed, however, before 17 percent of the allega-
tions werereported to the Register, and four of the
allegations were never officially reported to the
Register.

Follow-up on the four cases not reported to the
Register revealed that all of these cases occurred
at the same mnental health facility. This facility of-
feredavarietyofrationalesforthe failuretoreport.
In two cases, the facility indicated that immediate
investigations showed theallegation iobe false. In
one case, the facility indicated that the immediate
investigation clarified that the incident occurred,
butthatitdid notconstitute child abuse or neglect.
In the fourth case, the facility indicated that the
local Department of Social Services was the
alleged child-victim’s guardian, and that these
personnel were notified in lieu of reporting to the
Register.

Follow-up questions to facilities which delayed
in reporting allegations to the Register indicated
similar rationales and, particularly, a common
practice that facilities would notify the Register
only after an initial investigation indicated some
credible evidence of abuse or neglect.

The State Central Register accepted 66 of the 76
filed reports. The 10 rejected cases were report-
edly refused by the Register because they did not
meet the existing state definition of child abuse.*
Eightof these cases involved allegations of physi-
calabuse, where there wasno physicalinjuryto the
child, and in two cases the child initially making
the allegation immediately retracted it.

Whereas the legitimacy of each of these deci-
sions couldreasonably be deemed consistent with
the then existing statedefinition of childabuse and
neglect, otherreportsofcases withsimilar circum-

stances were accepted by the Register. This appar-
ent inconsistency in Register decisions to accept
or reject reports was also noted during Commis-
sion field interviews. Many facility staff com-
plaired that Register decisions were variable and
unpredictable,andthatthisinconsistencyledtoad-
ministrative confusion in determining whentofile
a report. This indecision was furthe: fueled, ac-
cordingtofacilityadministrators, by the time-con-
suming effort involved in getting through on
Register phone lines, which were often busy for,
hours.

Immediate Attention to the
Child-Victim

Reviews of the 80 reported cases indicated that
facilities took prompt and appropriate actions to
address the immediate treatment and protection
needs of the alleged child-victims in 90 percent of
thecases. Theeightexceptionalcasesincludedone
allegation of sexual abuse involving intercourse
and one allegation of physical abuse with a known
injury where the alleged child-victims were never
examined by a physician; five aiicgations of
physical abuse with a known injury where the
child-victims were not examined by a physician
until the next day, and one allegation of physical
abuse with an injury in need of apparent medical
attention where the child-victim was not seen by
a physician until more than four hours after the
injury was knov.n to staff.

Facility documents were alsochecked to ascer-
tain whether a physician promptly examined the
alleged child-victim in all cases of alleged physi-
cal or sexual abuse where a possible injury may
have occurred. Data revealed that in only two-
thirds (66 percent) of these 72 cases did a physi-
cian examine the alleged victim. Filed reports, as
well as Commission field visits, revealed that
while thsmajorityof facilities followed a standard
practice of requiring physician exams for such

* Asnotedin Chapter], the definition of child abuse and neglect prior to the implementation of the Child Abuse Prevention
Act of 1985 did not reference neglect of basic custodial standards as an indication of child abuse and neglect.
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cases, many facilities felt this was an unnecessary
step in cases where no significant physical injury
was known to staff.

External Notifications

State law and policies alsorequirements " " ealth
and mental retardation faciiities to notify certain
ex’-:nal parties of all cases of al'eged child abuse
and neglect. These requirements are designed as
protective measures for the child and to provide
added assurance that the incident and its investi-
gation will be adequately handled by the facility.
Such required external notifications include
prompt notification of the State Central Register
for Child Abuse and Ncglect, the alleged child-
victim’ sparent(s)or guardian(s),certainoversight
and advocacy bodies, and, in cases where a crime
may have been committed, law enforcement offi-
cials.

As noted ahove, the State Central Register was
orally notified of 95 percent of the reported cases,
ana follow-up .s/ritten reports (DSS Forms 2221-
A, 2222, and 2223) were made to the Register for
all but eight of the relevant cases (i.e., those not
refused upon oral reportto the Register). Facilities
alsoassured notif icationof parents or guardiansin
88 percent of the cases. Similarly, state-operated
facility administrators promptly notified the
facility’s lay oversight Board of Visitors in 88
percent of the cases.* Motification of the State’s
Mental Hygiene Leg.. Services (MHLS) was

slightly less universal (noted in 78 percent of the
cases) largely due to widespread ignorance of this
requirement by licerzed facilities. **

The question of appropriate notification of law
enforcementofficials wasmorecomplextoassess.
Whereasstate lawrequires suchnotification forall
caseswherethereisevidencethatacrimemayhave
been cownmitted, operational criteria for making
this decision were apparently unclear to many of
the reporting facilities. ***

Inthe study’s sample of 80 cases, only six cases
werereported to law enforcement offcials. These
cases included three cases of alleged sexual abuse
between an employee and a client, two cases of
alleged employee neglect whereby deficient su-
pervision may bave contributed to sexual abuse of
aclient by afellow client, and one case of alleged
physical abuse where a police report was filed at
the alleged child-victim’s insistence.

Five other allegations of sexual abuse by an
employece were not reported tothe police, and two
allegations of physical assaul: by employees —
one where a client was allegedly struck with a
rubber hose and another where a client was alleg-
edly struck with a pool cue and tiedup — were not
reported to the poliv..

Upon closer scrutiny it was not always easy to
identify the rationales facility administrators
applied in making their decisions to notify law
enforcement. Whereas, some of the above unre-
ported cases appeared to lack credible evidence
that a crime may have been committed, several

* NYS Mental Hygiene Law provides that all State-operated institutions for the mentally disabled shall havea lay over-
sight Board of Visitors which is charged to monitor the quality of care at the facility and to assure that unusual events,
including allegations of abuse, are adequately investigated. As a part of their statutory responsibilities, Boards of
Visitorsare required to receive copies of all reports of possible abuse or neglect. (MHL § 7.21(b), § 7.33(h), §13.21(b),
§13.33(h))

##* Mental Hygiene Legal Services (MHLS) is a State-operated, statutorily created, legal advocacy service for patients/
clientsin New York State mental health and mental retardation facilities. Among their other statutory responsibilities,
MHLS has the authority to investigate any allegation of abuse or neglect, and the requirement to receive reports of
such allegations from mental hygiene facilities. In practice, State-operated facilities have been the most universally
compliant with this reporting requirement. (MHL § 7.21(b) and § 47.03(¢))

#%% Patient Abuse and Mistreatment in Psychiatric Centers: A Policy for Reporting Apparent Crimes to and Response
by Law Enforcement Agencies, NYS Commission on Quality of Care for the Mentally Disabled, 1985. In the Matter
of Lisa Cohen: The Need for a Policy in the Developmental Disabilities Service System for Reporting Apparent

Crimes to Law Enforcement, NYS Commission on Quality of Care for the Mentally Disabled, 1987.




Figure 8 Initial Investigation Flaws (Percent of Applicable Cases)
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“reported” cases also appeared to have only involved sexua!fondling,andaccordingtofacility
meager credible evidence. Most critically, infour staff, police respond only for sexual abuse allega-
unreported cases, there appeared to be consider- | tions involving intercourse.
able evidence that the al.cgedeventdid occur, and .
that it may have constituted a crime. Initial Investigatory Steps

Field interviews further substantiated that con- Certain initial investigatory steps taken sho:tly
flicting criteria were used by facility administra- after an allegation becomes known can be critical
tors in determining if police should be notified. to an adequate investigation. These steps include
Some facilities reportedly took a conservative amongothers: anaccurate initial writtenreport of
approach of notifying police of all sexual abuse the allegation; a comprehensive and clear physi-
allegations and all physical abuse allegations | cianexamreport,andsecuringand/orsketchingor
resulting in a significant injury, regardless of the photographing the scene of the incident. As noted
preliminary evidence. Othersessentially pursued below, Commission reviews of the reported cases
their investigations first, and if enough evidence revealed many deficiencies in these important
surfaced to charge the employee, th=n police were
notified. Some notified police in cases alleging
sexual intercourse, but not in cases alleging sex- | Quality of Reports
ual fondling. . Whereasdelaysin facility knowledge or report-

Inaddition, facilityrationalesforthesedecisions ingof theallegations were noted inapproximately
were often not based, as required by law, on the one-third of the sample cases, in almost half of the
availability of evidence that “a crime may have cases filed reports were incomplete or containec
been committed,” but on whetherfacility admin- obviousinaccuracies. Forty-eight(48) percentof
istrators believed their local law enforcement the reports lacked essential known information
officialswouldrespond. Manyfacility administra- (e.g., sex, age of child-victim) or contained obvi-
tors reported that police were reluctant torespond. ous inaccuracies of known information (e.g.,
Thisopinion was confirmed by thestudy’s finding wrong location, conflicting times/dates of the
that police did not respond in two of the six alieged event, incomplete reports of who wit-
“reported” sample cases. Both of these cases nessedtheallegations). It wasalsonotuncommon

initial investigatory steps. (See Figure 8)
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forthe informationon the facility’s internal report
form to conflict with information provided on the
State Central Register report form (DSS Form
2221-A).

Comprehensive Physical Exam

Reports

In 28 percent of the 58 cases* where a physical
exam of the alleged child-victim had been con-
ductedbyaphysician oranurse, thephysicalexam
report failed to describe the injury or injuries fully
or neglected tocomment upon the probable age or
cause of the injury.** In addition, among the 27
cases where there was a visible physical injury
upon a physical exam, only in 9 c2<25 {23 percent)
didthe facility assure ' .a. a pr.oto was taken of the
injury. For 14 of the 23 cascs filed by mental health
facilities (61 percent of the relevant cases), and ror
all four of the relevant cases filed by mental
retardation facilities, no photo of visible injuries
was taken.
Securing, Sketching, and/or
Photographing the Scene

While late reporting, missing information as to
the location of the alleged event, and/or other
circumstances made immediately securing the
scene of the alleged event either impossible or
irrelevantin S9of thereported cases, inall21 cases
where the scene of the incident was immediately
known and muy have provided some cluesin the
investigation of the allegation, it w'. s not secured.
It was apparent, based on the data as well as
information obtained during Commission field
visits, thatthereporting facilitiesdid notrecognize
thatimmediately securing the scene wasanimpor-
tant initial investigatory step.

Facilitizs also rarely took a photograph of the
scene of the incident or reconstructed the scene

with a sketch based on witnesses’ accounts. Such
steps were taken only in regard to seven reports,
including six reports filed by mental health facili-
ties and one report filed by a mental retardation
facility. As with immediately securing the scene
of the incident, it was apparent from the data and
the facility site visits that most facilities did not
view this investigatory guideline as important.

Summary

In summary, while the majority of the sample
cases were initially reported and handled appro-
priately, specific problems plagued a sizeable mi-
norityofthecasesstudied. These problemsranged
from the delayed knowledge or reporting of the
allegationstothefailure toprovidetimelyphysical
exams and/or medical treatment for the alleged
victim. to poorly documented incident and physi-
cal exam reports. The case reviews also revealed
that nearly all facilities were lax in taking steps to
obtainimmediately available evidence, including
taking photographs of visible injuries of the al-
leged child-victim and securing and/or photo-
graphing/sketching the scene of the incident.

Inadditionto these problems, thedatasuggested
that State Registeroperators used variable criteria
in “refusing to accept” reports, and that facility
administrators used variable criteria in determin-
ing whether police should be notified. Finally,
although other external notification were usually
promptly made, it was noteworthy that for 12
percent of the relevant cases parents or guardians
and the lay o versight Boards of Visitors were not
notified, and that for 22 percent of the cases the
Mental Hygiene Legal Service was not notified.

* As noted above, physical exams were conducted by physicians in only two-thirds of the 72 cases (47 cases) alleging
physical or sexual abuse. In an additional 10 cases, there was documentation that the alleged child-victim had been

examined by a nurse.

** Recognizing that physicians and nurses are often not able to specify the age or likely cause of injury, criteria for the
review required only that the physician/nurse reference these issues, if only to note that they were not determinable.
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Together, these weaknesses have significant
implications. The number of cases where the
alleged child-victim was not afforded a medical
exam may have diminished the capacity of the
facility to evaluate and adequately provide for the
alleged <hild-victim’s treatment and protection
needs. Valuable evidence may alsohave been lost
in this oversight. Similarly, the late reporting of
allegations, the poor quality of initial incident
reports and physical exam reports, and the typical

19

failure of facility investigators to secure, sketch,
or photograph the scene of the incident got many
of these investigations off to a poor start. Finally,
systemic problems and confusion surrounding
external notifications to the State Central Register
and law enforcement officials suggest that these
safety nets toensure adequate child protection and
follow-up on these complaints were not always
properly in place.
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Chapter IV

Investigations of the Allegations

Assessments of the investigations of the re-
ported allegations were based on criteria set forth
in NYS Office of Mental Health and the NYS
Office of Mental Retardation and Developmental
Disabilities manuals for special investigators.
These manuals were designed as comprehensive
training handbooks for facility staff who are
assigned responsibilities to investigate serious
incidents, including allegations of abuse and
neglect. Although there are minor differences in
the two manuals, they are congruent in their
articulation of the key investigation criteria used
in this review. (See Figure 9). These kéy criteria
are also consistent with the themes of the emerg-
ing literature on investigations of allegations of
child abuse and neglect.

Prompt Initiation of Formal
Investigations

As noted above, investigations of approxi-
mately one-fifth of the studied allegations were
initially hampered by the facility’s delayed
awaren.ssof the incident (i.e., more than 24 hours
after it allegedly occurred). Yet, even once
facility staff became aware of the allegations,
investigations often were not promptly initiated.
(SeeFigure 10). For only 27 of the 80 allegations
(34 percent) did the reporting facility initiate its
investigation by the end of same shift when it
became aware of the incident. While investiga-
tions for 45 of the remaining incidents (56 per-
cent) were initiated within 24 hours, for eight

Figure 9
Guidelines for Conducting Investigations of Serious Incidents

« Investigations should begin promptiy, and in all cases by the end of thc shift when the incident
occurred.

« Investigations should include interviews with all relevant employees, patients/clients, and other
witnesses or informants.

« All interviews with witnesses ard other informants should be documented in accordance with
stated guidelines.

« The alleged-victim should be interviewed whenever possible, and such interviews should be
documented in accordance with stated guidelines.

« The alleged-perpetrator should be interviewed (after he/she has been notified of any union
contract rights), and such interviews should be documented in accordance with stated guide-
lines.

« In all cases where patient/client testimony is gathered the investigator should take steps, by
interviewing relevant clinical staff and reviewing the patient’s/client’s clinical record, to make
an assessment of the credibility of the patient/client.

« The investigator should formally review the work history/job performance of alleged perpe-
trators by reviewing personnel files and interviewing immediate supervisors.

« Written investigation reports should be prepared summarizing investigative steps taken, the
circumstances of the incident, findings of fact, and the investigator’s conclusion. Written wit-
ness statements and all other relevant documents should be included as attachments.
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Figure 10

Within 24 Hours 56%

Timeliness of Facilities' Investigation
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incidents (10 percent) investigations were not
initiated until one to three days after facility staff
first became aware of *he allegation.

Field interviews, as well as follow-up calls to
many facilities, indicated that it was common
practice foranumbercfhours tolapse beforeeven
initial investigatory steps took place. In particu-
lar, it was apparent that the start of investigations
for allegations whichoccurred duringthe evening
ornightshifts (i.e., 3:00PM- 11:00 PMand 11:00
PM - 7:00 AM) were usually delayed until the day
shift, and often until several hours after day shift
staff reported for work. This delay often resulted
in an inherent delay of at least 24 hours in inter-
viewing relevant evening or night shift staff who
had gone off-duty, and sometimes, due to staff
“pass days,” resulted in delays of more than two
days in conducting these interviews. Relatedly,
the investigations of allegations reported on
weekends were usually postponed until Monday.

Availability of Eye Witnesses

An important dimension of an investigation of
any event is the availability of eye witnesses.
Witnesses are especially critical to the investiga-

* Asclarifiedin the next section, written witnessed statements were not always prepared. In these cases, witness accounts
were usually summarized in the facility's final investigation report or closing summary on the incident.

tions of allegations of child abuse and neglect
because their testimony is often crucial in clarify-
ing conflicting testimonies of the alleged child-
victim and the alleged perpetrator.

The data showed that for many of the studied
allegations such eye-witnesses were unavailable.
However, slightly more than half (51 percent) of
thealleged events were witnessed by an emrloyee
other than the alleged perpetrator, and 38 percent
were witnessed by a patient/client other than the
alleged child-victim. Notably, while comparable
percentages of the allegations filed by mental
health and mental retardation facilities were wit-
nessed by at least one employee other than the
alleged perpetrator (51 percent and 55 percent,
respectively), none of the allegations filed by
mental retardation facilities were reportedly wit-
nessed by clients, other than the alleged child-
victim.

Perhaps most interesiing, analysis of witnesses
statements and accounts* indicated that in most
cases witnesses di¢' aot corroborate the substance
of tiie allegation as reported. Of the 41 reported
incidents witnessed by other employees, only in
six cases did all employee witnesses generally
corroborate the allegation. In two other cases,
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Figure 11
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some, but not all employee witnesses generally
corroborated the allegation. While the data
showed that patient/client witnesses were more
likely to corroborate the allegation, these wit-
nesses did not corroborate thc allegation as te-
ported in 16 of the 30 relevant cases. All patient/
client witnesses generally corroborated the sub-
stance of the allegationin only 6 of the 30relevant
cases. Some, but not all patient/client witnesses
corroborated the allegationin 8 of the 30 relevant
cases.

Interviews Conducted with Wit-
nesses and Other Reievant Persons

Commission reviewers also sought to deter-
mineif the facility had conducted interviews with
all witnesses to the alleged event, as well as all
other relevant persons with possible knowledge
of it (i.e., staff, patients/clients, and others in the
immediate area or to whom the event was re-
ported). This assessment was circur.scribed by

Commission knowledge of such available wit-
nesses and informants as reported by the facility.
Even within this constraint, however, the review
revealed a number of cases where all known
witnesses and other relevant informants were not
interviewed, and more cases where written state-
ments of such interviews were inadequate, or not
available at all. (See Figure 11).

Among the 68 cases where filed documents
revealed employee eye-witnesses to the event,
employees in the immediate vicinity of the event,
or other employees with knowledge of the event,
all such employees were not interviewed. in 28
percent of the cases. Among the 38 caszs where
filed documents referenced relevan: patient/
client witnesses or informants, all such patients/
clients were not interviewed in 18 perceat of the
cases.*

Further study of the filed investigation reports
indicated that in 6 of the 56 reports where em-
ployee witnesses/informants were interviewed,
written statements were not prepared, and in 1 of

* Determination of relevant patient/client witnesses ar.d informants was hampered by the failure of many reports to
reference the presence of other patients/clients in the immediate vicinity. Specifically, whereas 37 of the reports
referenced relevant employee informants who were not cye-witnesses, only eight of the reports referenced relevant

patient/client informants who were not eye-witnesses.
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the 31 reports where patients/clients witnesses/
informants were interviewed, written statements
were not prepared. More critically, among the 50
reports where written statements of employee
interviews were prepared, these statements failed
to meet one or more impo..ant criteria stated in
OMH or OMRDD guidelines in 42 percent of the
cases. Similarly, among the 30 reports where
written statements of patient/client interviews
were prepared, these statements failed to meetone
or more important criteria stated in OMH or
OMRDD guidelines in 37 percent of the cases.
(See Figure 12 for a listing of OMH/OMRDD
guidelines for written witness statements.)

The most common deficiency noted in the
written statements was the critical one of failing
to ensure that the interviewee and/or the inter-
viewer signed the statement. Another common
deficiency across voth employee and patient/
client interview statements was the failure to date
the statement. Many statements also failed to
comply with several of the more technical guide-
lines, like preparing statements from the first
persons perspective or using the language and
vocabulary of the interviewee. Often statements
were simply investigator summaries of what he/
she learned from the interview, and it was unclear
whether the interviewee ever reviewed the state-
ment at all.

One additional deficiency common to investi-
gators’ documentation of patient/client inter-
views was the failure tc reference elsewhere in
their investigation report an assessment of the
patient’s/client’s credibility. Despite OMH and
OMRDD guidelines specifying theimportance of
these assessments and their documentation, in
only S of the 31 relevant cases did investigation
reports or other attached documents make refer-
ence to this critical issue.

Interviews with the Alleged Child-
Victim

In 68 of the 80 filed reports, documentatior.
indicated that it was possible to interview the
alleged child-victim. In 10 of the 11 reports filed
by mental retardation facilities, however, filed
documents indicated that the level of retardaticn
and/or other disabilities of the alleged child-
victim precluded such interviews.

In the vast majority of the relevant cases (96
percent), the alleged child-victim was inter-
viewed in the course of theinvestigation. Written
interview statements were prepared, however, in
only 71 percent of the cases where the alleged
child-victim was interviewed, and only in 52
percentof these casesdid the prepared statements
comply with established OMH/OMRDD guide-

viewee.

change.

Figure 12
Guidelines for Documenting Witness Statements
« Statements should be prepared promptly at the conclusion of an interview.
* Statements should be typewritten or handwritten in ink.

* Statements should prefcrabl); be written in the language and vocabulary of the inter-

* Statements should be written in the first-person perspective.

* Statements should be signed, noting the date and 11me, by the interviewee. In the case
of a multi-paged document, interviewees s!.ould sign the bottom of each page.

* Statements should be signed and dated by the interviewer (investigator), as a witness.

« If statements are changed after completion, the interviewee should date and initial ecch
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lines. Deficiencies noted in child-victim written
statements were similar to those noted above for
other witness/informant statements. Investiga-
tion reports and other filed documents also indi-
cated that the alleged child-victim’s credibility
was frequently not referenced. In oniy 25 of the
68 relevant reports (36 percent) did the filed
documentsindicate thatany review of the alleged
child-victim’s clinical record had been con-
ducted. And, in only 14 of the 68 reports (21
percent) was there any documentation in the
reccrd regarding the alleged child-virtim’s
credioility.

The above finding suggests an apparent stan-
dard practice of investigators, also noted in rela-
tion to the testimony of other patient/client wit-
nesses and informants, not to explore the credi-
bility of this testimony. Field site visits suggested
that many investigators and senior facility staff
believed that testimony of alleged child-victims
and other patients/clients would not be valued as
credible or reliable by their superiors and/or ul-
timately by labor-arbitrators.

This belief, which was often supported by fa-
cility staff’s prior experiences with other cases,
appeared tohave adirectimpactoninvestigators’
diligence in evaluadng patient/client testimony.
This oversight was particularly disappointing in
view of the fact that for almos. ..If of the allega-
tions (39 of the 80 cases) patients/ clients, includ-
ing the alleged victims, were the only source of
directinformation about the reported event, other
than the alleged perpetrator.

Interviews with the Alleged
Perpetrator

Filed documents indicated thatin all of the 75
reported cases where an alieged perpetrator was
identified, he/she w 's interviewed. Like investi-
gator interviews with other categories of indi-
viduals, however, these interviews were some-
times not documented (17 of the 75 reports), and
even when documented written statements often
did not conform with estabiished OMH/
OMRDD guidelines (18 of the 58 cases where
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written statements were taken). The most com-
monly noted deficiencies in written statements of
interviews with alleged perpetrators included no
signature of the interviewee and/or the inter-
viewer and no date on the statement.

For all cases where an alleged perpetrator was
identified, reviewers also checked filed docu-
ments and made follow-up calls to facilities to
clarify whether the facilities had in the course of
their investigations reviewed the personnel files
and/or interviewed the supervisors of the alleged
perpetrators. This assessmentrevealed thatinves-
tigators reviewed personnel files i~ only 38 per-
cent of the relevant cases, including 25 of the 65
relevant reports filed by mental health tacilities
(38 percent) and 5 of the 10 relevant reports filed
by mental retardation facilities (50 percent).
Similar findings were noted regarding the con-
ductof interviews with the immediate supervisors
of the alleged perpetrators. Such interviews were
conductedinonly 34 percentof therelevantcases,
including 22 of the 65 relevant cases filed by
mental health facilities (34 percent) and 6 of the
10 relevant cases filed by mental retardation
facilites (60 percent).

Follow-up with facilities confirmed that it was
common practice for investigators not to conduct
formal reviews of alleged perpetrators’ personnel
files or to interview their supervisors in cases of
suspected child abuse or neglect. This oversight
appeared, in part, to reflect the relatively small
size of most reporting facilities (less than 50
children residents), and the investigators’ perczp-
tions that significant events in alleged perpetra-
tors’ work histories and job performance would
be well-known and, therefore, not require a for-
mal review to uncover.

Nonetheless, it was significant that prior per-
formance of alleged perpetrators — or even their
tenure at the facility — were not documented in
facility investigation reports or other filed docu-
ments for nearly two-thirds of the cases. For many
cases, itappeared thatonly the immediate actions/
performance of the alleged perpetrators were
considered in the investigation, and that most
investigators stopped short of considering
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“who, what, when, and where.”

and weaknesses.

and long-term.

the report.

Figure 13
Guidelines for Written Investigation Reports

» Reports should L resent an overview of the incident, including a succinct statement of the

» Reports should provide a summary of availabie evidence, broken into three categories —
medical, other physical evidence, and witrness accounts.

» Reports should include the investigator’s analysis of the evidence and point out its strengths

» Reports should advise facility management on what happened and how it occurred.

» Reports should provide a basis for facility management decisions and actions, both interim

» Reports should be prepared, signed, and dated by the investigator.

» Witness statements, and all other relevant documents should be included as attachments to

whether prior events or incidents involving the
alleged perpetrator may have shed additional
light on the case.

Preparation and Quality
of Investigative Reports

The Commission’s assessment also included
whether a written investigation report was filed,
whether this report generally conformed to OMH/
OMRDD guidelines, and whether there was
documentation that the facility director and the
facility’s incident review committee had re-
viewed the report.* (See Figure 13 fora listing of
OMH/OMRDD guidelines for final investigation
reports).

The data revealed that written investigation
reports were prepared by the reporting facility (or
the respective OMH/OMRDD Regional or Dis-
trict Office) in 80 percent of the studied allega-
tions. (See Figure 14). The nature, scope, and
format of these reports varied widely, however.
Some were extremely comprehensive and in-

cluded numerous attachments delineating inves-
tigator activities and clear statements of his/her
findings and conclusions. Others were very brief,
informal narratives.

Overall, 39 of the 64 prepared investigation
reports (61 percent) substantially complied with
OMH/OMRDD guidelines for these reports. The
remaining 25 reports often included only a brief
summary of the investigator’s major findings and
conclusions and usually did not provide an over-
view description of the circumstances surround-
ing the allegation, a summary of the investigative
steps taken, and/or a specific listing of the evi-
dence gathered or the findings of fact. Inths worst
cases, no separate final investigation report, per
se, was prepared, and the brief summary on the
DSS reporting form (DSS Form 2223) was the
only facility documentation of its investigation.

The facility director’s review of the final inves-
tigation report was often difficult to ascertain.
Although facility administrative staff generally
indicated that this was routine practice, in 13 of
the 64 cases wherea final investigation reportwas

*  Part 24 of the NYS Code of Rules and Regulations for mental hygiene facilities requires that all serious incidents be
reviewed by the facility director and a committee of relevant persons.
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prepared, documentation — even in the formof a
transmittal letter or memo— was not available to
indicate that the director had reviewed the report.

Similarly, it was not generally possibleto deter-
mine, based on the filed documents, whether the
facility’s incident review committee had re-
viewed the final investigation report. Other docu-
mentation did indicate, however, that ir: 68 of the
80 cases, these committees did discuss the ir>i-
dent itself. Follow-up calls indicated that of the
12 casesremaining, nine cases were not reviewed
by incident review committees and three cases
were still pending review by these committees,
more than 120 days after the incident reportedly
occurred. Facilities generally did not offer expla-
nations as to why selected incidents were not
reviewed by incident review committees, al-
though in one case, a facility reported that the
allegation was unfounded, and that only founded
abuse/neglect allegations were referred to the
review committee.

Notably, whereas final investigation reports
filed by mental health and mental retardation
facilities were not generally differentiated in their
quality, there was a general trend for reports

prepared by State-operated facilities to be of
highe: quality than reports filed by licensed pro-
grams. In part, this finding reflects the better
training programs in State facilities for the prepa-
ration of investigation reports. In addition, the
State-operated facilities represented in the
study’s sample were also the larger facilities, and
larger facilities are more likely to be ableto easily
assign dedicated staff time to the preparation of
these reports.

Summary

These findings clarify the inherent difficulties
facilities encountered in investigating many of
the reported child abuse and neglect allegations.
Nearly one fifth of the allegations did not come to
the facility’s attention until more than 24 hours
after the event reportedly occurred, and thus
“fresh” information of what had occurred was
unavailable. In addition, only about half of the
reported allegations (51 percent) were witnessed
by employees other than the alleged perpetrator,
and only 38 percent were witnessed by patients/
clients other than the alleged victim.

Figure 14
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Further, even among those cases which were
witnessed by others, there was often ambiguity or
conflict in the perceptions and/or reports of what
actually occurred. Specifically, whereas wit-
nesses often concurred that the specific event
occurred, they often gave different or differing
re_orts as to the amount of force or physical
contact exercised by the alleged pernetratoror the
specific behaviors of the alleged child-victim
which precipitated and/or shaped the staff
person’s intervention.

It was also apparent from reading reports and
talking with facility staff that these incidents were
freque .tly quick interactions, surrounded by
considerable turmoil. These circumstances
clearly could affect witnesses’ recollections of
events, especially in the many cases where wit-
nesses were not interviewed until many hours or
several days after the event occurred. Finally, itis
impossible to overlook the impact of certain
intrinsic features of institutional cultures — the
code of silence among employees and the fear of
retribution among patients/clients — in shaping
the testimony of witnesses and other potential
informants in these cases.

Compounding these inherent problems, how-
ever, were the poor investigation practices noted
in many of the studied cases. For example, in
approximately two-thirds of the cases, investiga-
tions were not promptly initiated once the facility
had knowledge of the allegations, and in 10
percent of the cases these delays in initiating
investigations extended until one to three days
after the allegation was reported. In more than
one-fourth of the cases, all employee witnesses
and informants were not interviewed, and in

nearly one-fifth of the cases interviews were not
conducted with all patient/client witnesses and
informants, In addition, written witness state-
ments, including statements of alleged child-
victims and alleged perpetrators were not pre-
pared for approximately one-fourth of the cases,
and even when these statements were prepared
they frequently lacked essential conformance to
stated guidelines, including failure to have the
interviewee sign and date the statement. Inat least
two-thirds of the cases, investigators did not
document their assessments of the credibility of
patien¢client testimony and did not formally
review the work histories or work performance of
alleged perpetrators.

Finally, and perhaps not surprisingly in view of
theinformality associated with many of the inves-
tigations, formal i..vestigation reports were not
filed at all for 20 percent of the cases, and for 39
percent of the cases where investigation reports
were filed, these reports failed to meet essential
OMH or OMRDD guidelines for these reports.
Many of these reports were only summaries of the
investigator’s conclusions, with no information
about investigative steps taken or the evidence
which was evaluated.

In sum, it is clear that these investigations
presented many difficulties to thereporting facili-
ties. At the same time, review of the actual inves-
tigative steps taken raised many questions about
the thoroughness of facility efforts, and particu-
larly the degree to which many facilities took all
available steps to uncover and/or to evaluate
objectively all the circumstances and evidence
relevant to the allegations.




Chapter V
Case Disposition and Outcomes

A last step in the Commission’s review exam-
ined the final dispositions of the reported allega-
tions and the corrective and employee discipli-
nary actions taken in association with them.
Commission staff also sought to determine
whether certain circumstances and characteristics
of the reported allegations, and/or compliance or
non-ccmpliance with specific guidelines in their
investigation, were significantly related to tlie
ultimate disposition of the cases.

Case Disposition

Facility investigation reports indicated that
employee abuse or neglect or other employee
misconduct was sustained for 34 percent of the
reported allegations. (See Figure 15). Employee

abuseorneglect was sustained in 16 percentof the
rc  rted allegations, including 12 of the 69 re-
puats filed by mental health fucilities (17 percent)
and 1 of the 11 reports filed by mental retardation
facilities (9 percent). Employee misconduct*, but
not abuse or neglect, was sustained in ancother 18
percentof the cases, including 12 of the 69 reports
filed by mental health facilities (17 percent) and
2 of the 11 reports filed by mental retardation
facilities (18 percent). For 4 of the 80 reports
facility investigations were closed with 2 conclu-
sion that it was not possible to make a judgment
on case disposition. These “undetermined” cases
included 3 of the 69 reports filed by mental health
facilities (4 percent) and 1 of the 11 reports filed
by mental retardation facilities (9 percent).

Figure 15

Allegation
Unsubstantiated
61%

Facility Investigation Findings

Employee
Misconduct 18%

No Determination 5%

* Forthepurposes of the review a fiading of employee misconduct included any specific reference in the facility report

indicating that the employee hzd vioiated known facility policies or procedures, not complied with specific job per-
formance standards, or used poor juigment in handling an aggressive situation with a client.
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For 12 of the 13 cases where facility investiga-
tions sustained abuse or neglect, the cases were
also filed as “indicated” cases *o the Register. The
oneoutstanding case was listed on the Register as

- “undetermined” because the facility had not filed

a determination report. Upon follow-up, it was
discoverec that despite the facility admin-
istrator’s conclusion that there was credible evi-
dence that the a’leged abuse aad occurred, this
mental health facility had simply forgotten to file
the requisite form. *

The Commission’s review also sought to deter-
mine the length of time between a facility’s
awareness of an allegation, and the facility’s
determination of the case disposition. This analy-
sis indicated that 52 of the 80 cases (65 percent)
were closed within 3G days; that 24 of the 80 cases
(30percent) were closed within 30 to90 days; and
that 3 cases (4 percent) required more than90days
to close. Further, only approximately one-fourth
of the cases (26 percent) were closed within one
week’s time.

Review of filed documents, as well as follow-
up interviews with facility staff indicated that
these cases generally consume considerable staff
time, and thatdelays ininterviewing witnessesare
notuncommondue to employee passdays, leaves,
etc. In addition, in a number of cases it was
apparent that the facility had substantively com-
pleted its investigation several weeks before for-
mal Ca.¢ closure. Formal closure of these cases
had been delaysd pending the completion of
written investigation reports, other associated
paperwork, or final review by the facility’s inci-
dent review committee.

Corrective and/or Disciplinary
Actions

Further analysis of 80 reports indicated that
while employee abuse, neglect, or other miscon-
duct was sustained for 34 percent of allegations,
corrective and/or disciplinary actions were im-
plemented in over two thirds of the cases, affirm-
ing the quality assurance value of reporting all
such allegations in institutional settings.**

The facility reportedly :u.!- some corrective
action, either inregard to the alleg»d child-victim,
the alleged perpetrator, or overall facility admin-
istrative or supervisory procedures in 52 of the 8C
studied cases (66 percent), and in many of these
cases twoor more actions were taken. (See Figure
16). These cases included 68 percent or the
reports filed by mental health facilities and 54
percent of the reports filed by mental retardation
facilities.

Commonly taken corrective actions, cited in at
least 10 percent of the filed reports, ir-Inded:

* Verbal counseling of the alleged perpetrator (25
percent of the reports);

» Training or re-training of the alleged perpetra-
tor (23 percent of the reports);

» Counseling of the alleged child-victim (21 per-
cent of the reports);

* Closer observation of the alleged child-victim
(11 percent of the reports); and

» The establishmentof a new facility procedure or
policy (11 percent of the reports).

*  Upon follow-up by the Commission, the facility did ultimately submit documentation to the Register that this case
was indicated in April 1987, approximately 12 months after the facility had closed its own investigation of the case.

»*  Whereas filed facility documents at the time of case closure generally indicated “recommended” actions, follow-
up calls to reporting facilities approximately six to eight months after case closure sought to determine whether the
action was actually taken. It should be emphasized that reportedly implemented corrective or disciplinary actions

were not verified by Commission staff.
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Figure 16

Corrective Actions
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1 Percent exceeds 100% because more than one corrective action was taken in many cases

More drastic corrective actions related to al-
leged victims or perpetrators were less frequently
taken by the facilies. For example, the alleged
child-victim’s treatment plan was revised in only
4 percent of the cases, and he/she was transferred
to another living unit or facility in only 5 percent
of the cases. Similarly, written (as opposed to
verbal) counseling of the alleged perpetrator was
a cited corrective action in only 6 percent of the
cases. Facilities also relatively in Tequently un-
dertook major organizational or operational
changes in response to the allegations, such as
revision of patient/client placement procedures,
changes in supervisory practices, or changes in
staff schedules (6 percent of the reports).

When cases where correciive action was taken
were compared wiui those wheresuchs “~1was
not taken, few significant relationships were
observed. Two of the.¢ relationships were, how-
ever, particularly noteworthy. First, corrective
action was taken in all cases which involved an

alleged perpetrator who had worked at the facility
less than one year. Among cases involving longer
tenured employees, such action was significantly
less common (66 percent versus 100 percent,
p<.05). Second, the data showed that corrective
actior.s were significantly more common among
those cases reported by licensed versus state-
operated facilities (91 percent versus 56 percent,
1<.05).

Employee disciplinary action was taken in
regard to 15 of the reported cases, including 10 of
the 13 cases where abuse or neglect was sustained
upon facility investigation*, and 4 of the 14 czses
where the facility concluded that other employee
misconduct occurred. Al but one of these cases
were reported by mental health facilities.

A total of 18 specific types of disciplinary
action taken in association with these 15 cases.**
These actions included: formal written repri-
mands (4 cases), suspensions without pay
(4 cases); loss of accrued leave credits (1 case);

# Among the remaining three cases where abuse or neglect was sustained, in two cases the alleged perpetrator received
a written counseling memo, and in one case he was verbally ¢ inseled. (N 8. The NYS OMH and OMRDD consider
written counseling a step in progressive supervision. WR: :n reprimands also differentiated from these covnseling
memos and conrutute one of the least serious disciplinary actions.

** In 2 of the 15 cases more than one specific disciplinary action was taken.




and terminations or requested resignations
(9 cases). (See Figure 17). Also of interest was
the finding that in all of the nine cases where em-
ployeesleft their jobs, as aresult of the allegation,
this outcome was reached wit.out any formal
labor-arbitration process. Thrze of these cases
involved employees who, when asked to resign,
voluntarily acceded to the request. Two addi-
tional cases involved employees of voluntary
agency licensed facilities which had no formal
labor arbitration process for such cases. Among
the four cases reported by state-operated facili-
ties, two involved probationary employees (who
donothave grievance rights), andin two cases the
employee chose not to grieve the case.

Relationship of Case Disposition to
Other Variables Examined

Other interesting findings surfaced as case dis-
position data was related to other variables exam-
inedin the 2view. In conducting this analysis ali
reported cases were segregated into two sub-
groups: cases where employee abuse, neglect, or
misconduct was determined upon facility investi-
gation to have occurred, and cases where the
facility in'estigation determined the allegation to
be unfounded or where the investigation <on-
cluded with a finding of “undetermined.” Of we

S0reported allegations, 27 cases fell in the former
“founded” subgroup, and 53 fell in the latter
“unfounded or undetermined” subgroup.
Theanalyses showed no significant differences
between the two subgroups of casesin terms of the
nature of the allegations (e.g., type of abuse,
extent of injury, etc.), many of the variables
describing the circumstances surrounding the
allegat:ons (e.g., location, availability of wit-
nesses etc.), or the demographic characteristics of
the alleged child-victim (e.g., age, sex, race, diag-
nosis etc.). In contrast, however, the two sub-
groups did difer significantly in terms of certain
alleged perpetrator characteristics. Specifically,
although female alleged perpetrators were gener-
ally underrepresented in the sample (22% of the
studied perpetrators), the analysis showed that a
higher percentage of the cases involving female
versus male alleged perpetrators were founded
(59 percent versus 28 percent, p<.05). Similarly,
whereas only 21 percent of all alleged perpetra-
tors had worked at the facility less than one year,
the data -Lowed that a higher percentage of the
cases involving these shorter-tenured versus
longer-tenured employees were founded (88 per-
cent versus 30 percent, p<.05). Somewhat more
predictably, cases where the initial documenta-
tion of the incident cited employee inappropriate

Figure 17

Cases Where Employee Abuse,
Neglect, or Misconduct Confirmed

Loss of Leave Credits

Written Reprimand
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Employee Disciplinary Actions
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behavior as acause or partial cause of the incident
were more likely to be founded (85 percent of
these cases versus 15 percent of all other cases,
p<.05).

Data analysis further showed a significantrela-
tionship between reporting facility-type and case
Cisposition (p<.05). Whereas case disposition did
not differ significantly for cases reported by
mental retardation facilities versus those reported
by mental health facilities, the data did show that
cases filed by licensed facilities were more likely
to be sustained than those filed by state-operated
facilities (57 percent versus 23 percent, p<.05).

As could be predicted, eye witness corrobora-
tion of the allegation was also significantly asso-
ciated with a facility finding of employee abuse,
neglect, or misconduct (p<.05). For example, 83
percentof the cases where all employee witnesses
corroborated the allegation were sus:ained,
whereas only 28 percent of the allegations where
such employee witnesz corroboration was not
available were sustained by the facility. Simi-
larly, a significantly higher percentage of the
allegations where patient/client witness corrobo-
ration was available were sustained (83 percent
versus 28 percent, p<.05).

The analysis also indicated significant differ-
ences between the two subgroups of cases on
some variables assessing the thoroughness of the
facility’s investigation. Paradoxically, the data
showed an inverse relationship between conduct
of a physical exam and case substantiation as
employee abuse, neglect, or misconduct (p<.05).
Whereas 26 percent of the cases where a physical
exara was conducted were founded, 47 percent of
the cases where an exam was not conducted were
founded. On several other variables, however,
increased investigator thoroughness tended to be
correlated with substantiation 0. the allegation as
employee abuse, neglect, or misconduct. Specifi-
cally, a significantly higher percentage of the
cases where the investigatorassessed the credibil
ity of patient/client testimony were founded as
abuse, neglect, or misconduct than when the
investigator did not (78 percent versus 24 percent
foralleged patient/client witnessesor informants;
50 percent versus 24 percent for alleged child-

victims, p<.05). Relatedly, 63 percentof the cases
where employees’ work histories were checked
were founded, whereas only 13 percent of the
cases where this step was not taken were founded
(p<.05). Similarly, more of the cases where the
alleged perpetrator’s supervisor was interviewed
versus those cases where he/she was not inter-
viewed (54 percent versus 18 percent, p<.05)
were founded .

In addition, while the quality of written inter-
viewee statements (i.e. compliance/non compli-
ance with OMH/OMRDD guidelines) did not
differ between the two subgroups of cases for
employee or patient/client witnesses and infor-
mants, it did for alleged perpetrators and alleged
child-victims. There was a trend toward more
adequately documented alleged perpetrator’s and
alleged clild-victim’s statements among those
cases which sustained employee abuse, neglect,
or misconduct. Forty (40) percent of those cases
where alleged perpetrator’s statements complied
with OMH/OMRDD guidelines were founded,
but only 7 percent of the cases where this compli-
ance was notassured were founded (p<.05). Simi-
larly, nearlyfourtimes as many of t.ie cases where
the alleged child-victim’s statement complied
with the guidelines were founded than those
where this compliance was not assured (47 per-
~ent versus 12 percent, p<.05).

Finally and not surprisingly, the analysis fur-
ther showed that corrective and disciplinary ac-
tions were more likely among the subgroup of
cases where employee abuse, neglect, or miscon-
duct was determined (p<.05). This finding was
particularly evident for corrective actions tar-
geted to the alleged perpetrator and employees
generally, including such actions as training/re-
training, verbal counseling, and new facility
procedures or policies. It was also noted, how-
ever, that while some corrective acrion was taken
in response to all cases in the foundzd subgroup,
such actions were also taken for 50 percentof the
cases in the unfounded/undetermined subgroup.

Summary

Case disposition and outcome data on the 80
renorted allegations testified to the value of re-
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porting and investigating these allegations. For
approximately one out of every three of these
allegations, facility investigations revealed some
credible evidence substantiating that abuse, ne-
glect, or other employee misconduct had oc-
curred. Even more revealing was the finding that
in response to more than two-thirds of the re-
ported allegations, including 50 percent of those
determined to be unfounded or undetermined, the
facility took one or more specific corrective ac-
tions. Also of note was that in 77 percent of the
cases where abuse or neglect was substantiated,
employee disciplinary action was taken, and that
in 6 of these 13 cases (46 percent) the employee
was either terminated or voluntarily acceded toa
request for his/her resignation.

The data also revealed some interesting obser-
vations about the relationship between case dis-
position and the other variables studied in the
review. Although all of these findings, despite
their statistical significance, must be considered
preliminary pending further replication studies,
they present some important observations for
facility administrators and investigators. Perhaps
the most important of these observations is that
immediately known information or perceptions
of the investigator may be strong influences in
shaping his/her subsequent thoroughness in in-
vestigating the case. Specifically, it appeared that
careful attention to assessing patient/client credi-
bility, to reviewing alleged perpetrator’s work:
histories and work performance, and to docu-
menting alleged perpetrator’s and alleged vic-
tim’s testimony may be predicated on the
investigator’s initial attitude that the allegation
may be true. This hypothesis was also supportel
by the strong relationship between the initial
incident report’s notadon of employee inappro-
priate beb  “or and cuse substantiation.

Although it is natural and certainly not unjusti-
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fied for investigators to take cases more seriously
where the initial evidence is substantial, it ap-
peared that this initial assessment may have also
compromised the thoroughness of investigations
of allegations where such evidence was not so
immediately forthcor.. 1g. It appeared that cer-
tain potentially important investigatory steps
were simply omitted for these latter cases.

It was also interestiag that cases reported by
licers=dfacilities and cases involving female and
short-tenured alleged perpetrators appeared to be
associated with higher substantiation rates. In the
former case, this association may reflect the
generally more informal labor-management ar-
rangements in licensed versus state-operated
facilities, and there.ore the tendency of some
licensed facilities to sustain cases with less evi-
dence. Similarly, facilities may feel a need forless
evidence to confirm employee abuse, neglect, or
misconduct for short-tenured and particularly
probationary employer . * is also probable that
relatively new employees may be more prone to
be involved in susiained incidents, simply be-
cause they may have less training and/or fewer
coping skills to deal with the stressful situaticns
often associated with these incidents.

Itis more difficult to explain the highsr substan-
tiation raie among cases involviig female alleged
perpetrators, butit is noteworthy that these cases,
as well as those in the other subgroups of cases
withhigher substantiationrates, were underrepre-
se.ted in the study’s overall sample. One could
hypothesize that higher substantiation rates are
related tolow reporting rates. More clearly, itmay
be that wt.en the implicit reporting threshhold is
“high,” those cases which are reported are more
serious and/or they more obviously and immedi-
ately reflect evidence of employee abuse, neglect
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Chapter VI

Conclusions and Recommendations

The data findings based on the 80 allegations
stud.ed substantiated the judgment of the Gover-
nor and State Legislature in recognizing thatchild
abuse and neglect ailegations in mental hygiene
facilities often have not received the attention
they warrant. Moreover, the findings revealed a
number of important insights in understanding
allegations of child abuse and neglect in mental
hygiene facilities, as well as for ensuring the more
effective handling, investigation, and prevention
of these incidents.

Children at High Risk

The findi=~s confirmed that institutionalized
mentally disabled children constitute a high risk
group for abuse and neglect. Reported cases indi-
cated an average annual reporting rate for these
allegationsin State mental hygiene facilities more
than two times greater than New York’s reported
1986 statewide rate for child abuse and neglect
investigations. Yet there is widespread belief that
there is substantial underreporting of such allega-
tions, suggesting that th~ actual dimcnsion of the
prohlewu is greater than that which is reported.

Case disposition data indicated that 16 percent
of th.e cases were determined to constitute child
abuse or neglect, and that in an additional 18
percent of the cases, the lesser finding of em-
pioyee misconduct was made. Additionally in
two-thirds of the cases at least one corrective
action was taken, and in nearly one-fifth of the
cases at least one employee disciplinary action
was taken.

Overall these findings suggest a high construc-
tive-outcome rate for the reported cases, and they
reaffirm the importance and qaality assurance
value of assuring stringent staff reporting . oce-
dures and practices for chila abuse and neglect
allegations iz mental hygiene facilities.

35

Poor Reporting Practices

The data findings also strongly suggested,
however, that such procedures and practices were
not uniformly in place across facilities. The ex-
tremely variable reporting rates among different
types of facilities ranging from 0 reports per 100
children served to nearly 10 reports per 100
children served strongly suggested uneven re-
porting procedures and practices. Data on the
types of allegations filed by different facilities
also indicated that facilities use different criteria
and differing thresholds in determinirg whether
to report an incident and/or whether to classify a
reportedincident as an allegation of child abuseor
neglect.

Commission discussions with senir facility
staff during on-site visits revealed even more
direct evidence :hat reporting criteria were not
always uniform, and that inconsistent criteria
were sometimes espoused by different staff
vithin the same facility. It was apparent that
certain “low reporting” facilities were far more
likely than certain “high reporting” facilities to
holdback reporting on allegations v/here there ap-
peared tobe little immediately known evidence or
where there was only a minorinjury to the alleged
child-victim.

It was also clear that certain other factors
strongly influenced a facility’s reportingrate. For
example, the six times higher reporting rate for
mental health facilities was apparently influenced
by thehigh percentage of “self-reported” cases by
the alleged child-victims in these facilities, as
well as the prevalence of “acting-out” benhavior
patterns of many children served by these facili-
ties. In contrast, the significant level of mental
retardation and other functional disabilities
among children in mental retardation facilities
resulted in few “self-reported” cases (9 percent)
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and clearly influer.ced th= lower reporting rate of
these frcilities.

Finally, the data indicated that most children
who self-reported abuse or neglect allegations
first told a clinical staff member. This suggests
that a facility’s relative emphasis on a strong
individual clinician relationship for each child
may also influence reporting rates. Aside from
suggesting thatstrongclirician-child relationship
may enhar.ce reporting, this finding also rein-
forces the importance of training clinical person-
nel to be especiaily sensitive to verbal and non-
verbal cues, as well as minor injuries which may
indicate possible abuse or neglect. This finding
may also have relevance for mental retardation
facilities which serve severely disabled children.
Wherezs the ability of these childrento self-report
allegations may be limited, the imporiance of
clinical staff forging strong relatinships with
family members and other visitors and being
readily available during common visiting times,
especizlly on weekends, may similarly encourage
families to report their suspicions, without fear cf
recriminaticn. Close clinician relationships with
these clients may also attune them to subtle
changes in behavior which may be clues to unre-
ported albuse or neglect.

Advice for Pre\ ention

Especially encouraging were the numerous
data findings which ta-g:ted the circumstances
often associated with allegations of child abuse
and neglect and the children and employees who
are most often involved in these incidents. Sev-
cral of these findings couldbe particularly helpful
in designiag appropriate prevention strategies.

The data clarified, for example, that most re-
ported allegations involved either no apparent
injury ora minorinjury to the alleged child-victim
and, equally important, that the seriousness of the
apparent injury was not significantly related to
case disposition or the instituti..a of corrective or
disciplinary action. This finding reinforces the
importance of facility vigilance in attending to all
allegations regardless of the extent of apparent
injury. It also has implicaticns for the importance
of clear facility guidelines to staff .egarding the

Q
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statutory definition of institutional child abuse
and neglect and their reporting responsibilities.
Additionally, it was interesting to note that de-
spite their low reporting rate, niental retardation
facilities had a higher incidence of allegations
resulting in a known injury and in known serious
injuries, suggesting perhaps that less serious inci-
dents of possible abuse or neglect in these facili-
ties may simply not be reported.

The data findings also pinpointed unstructured
time periods and “leisure time” areas (e.g., day
rooms, recreation areas, and sleeping areas)as the
most common times/places where the reported
allegations occurred. Very few of the allegations
occurred in structured programs or classrooms.

This finding, which is consistent with other
Commission data on institutional adult abuse
allegations, suggests that prevention may also be
linked to enhancing scheduled activities for chil-
dren. It also indicates that training programs
should alert staff to these high risk times and
settings, and that facility administrators should
ensure atleast periodic clinical staff on-site super-
vision and assistance to all units during these
hours.

The profile of the alleged victims in the cases
studied clearly identified certain subgroups of
childrenwho appeared tobe athigherrisk of being
involved in an abuse or neglect :llegation and
offered additional prevention advice. Boys over
12 years of age appeared significantly more vul-
nerable across all facilities. In mental health fa-
cilities, children prone to acting-out behavior and
children with a psychiatric diagnosis of a corduct
disturbance also fell in a higher risk group. In
contrast, acting-out behavior by the alleged vic-
tim was a negligible factor in cases reported by
mental retardation facilities. In these facilities, as
contrasted with cases reported by mental health
facilities, the alleged victim was often reported as
a“passive recipient” of the alleged act of abuse or
neglect. Like the findings related to the circum-
stances surrounding the reported allegations,
these characteristics of the highrisk alleged ckild-
victim may help focus staff training/ prevention
efforts and also alert administrators to specific
living units which warrant higher staffing ratios
and/or more carefully trained staff.
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Relatedly, the finding that the preponderance of
alleged perpetrators were relatively young male
direct care workers also has implications for
administrative practices. This portrait of the typi-
cal alleged perpetrator was virtually predictable
based on the circumstances surrounding most of
the reported allegations and the characteristics of
the children involved in them. More clearly,
young male dire~t care workers are also the most
likely workers to be called to respond to acting-
out episodes of residents.

However, there was little evidence that the malc
direct careworker had been adequately prepared
for his high-risk position. Special training in
handling acting-out episodes with children was
clearly wanting. and even when training or re-
training in this area war offered in response to an
allegation, it was often targeted only tothe alleged
perpetrator and not offered to fellow workers.

In addition, in many cases more highly trained
clinical staff were not available to help out during
acting-out episodes, or they arrived some time
after the ¢pisode was underway. At many facili-
ties it appeared that direct care staff had not been
trained either to deal with such behavior or en-
couraged to call clinical staff to the scene early.
Commission follow-up indicated that few facili-
ties had formal crisis procedures for bringing
specially trained clinical personnel to the scenc¢: of
acting-out episodes of clients/patients.

The need for additional training and clinical
assistance for direct care staff in stress-situations
was further highlighted by the review’: finding
that nearly 80 percent of the alleged perpetrators
had worked at the facility at least one year, and
over half had worked at the facility more than
three years. ~ was apparent that these episodes
posed signi.icant problems not only for new
recruits, but also for long-term employees.

Investigatory Dilemmas and Flaws

The data findings also clearly illustrated many
of the investigatory dilemmas associated with

these cases. Nearly one out of every five of the
allegations did not come to light until more than
24 hours after the event allegedly occurred, and
one out of every two of the allegations was not
witnessed by any adult other than the alleged
perpetrator. Further, even when other adult
(employce) witnesses were available, their ac-
counts often related substantially different ac-
counts of the reported event.

Compounding these problems for mental health
facilities were the turbulent, spontaneous circum-
stances surrounding many of the reported inci-
dents. Mental retardation facility officials, on the
other kand, often had no immediately apparent
informants as to the circumstances of the incident,
asthe alleged child-victim often could not tell his/
her story, and other potential client witnesses
were either unknown or equally unable to relate
the circumstances of the event.

Notwithstanding these difficulties, however, it
was also clear that many of the investigations
were flawed by investigator error or oversight.
There appeared to be limited facility supervisory
oversight to assure the comprehensiveness and
accuracy of prepared incident reports or physical
exam reports. Early on in the cases, potentially
valuable evidence was also lost by the failure to
initiate investigations promptly, and to ensure
that photographs were taken of visible injuries to
the child. Further, while required external notifi-
cations were usually assured, it was noteworthy
thatrequired notifications of parents or guardians
and governmental oversight and advocacy bodies
were not assured in 12 to 22 percent of the cases.
In addition, external notifications to law enforce-
ment officials, and, in some cases, to the State
Central Register were apparently hindered by the
unclear operating guidelines of facilities in deter-
mining whenthese notifications were necessary. *

Later investigatory actions were also not con-
sistently assured for the studied cases. For more
tk n 30 percent of the cases, all available em-
pl .yee and/or patient/client witnesses were not

* Patient Abuse and Mistreatment in Psychiatric Centers: A Policy for Reporting Apt arent Crimes to and Response by
Law Enforcement Agencies, NYS Commission on Quality of Care for the *entaly Disabled, 1985. In the Matter of
Lisa Cohen: The Need for a Policy in the Developmental Disabilities Service System for Reporting Apparent Crimes
to Law Enforcement, NY'S Commission on Quality of Care for the Mentally Disabled, 1987.
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interviewed. In addition, written statements of
interviews with witnesses and informants, as well
as of interviews with alleged child-victims and
alleged perpetrators were sometimes not pre-
pared. Even when these statements were pre-
pared, in moure than one-third of the cases they
were not signed and/or dated by the interviewee
and/or the interviewer, and in many cases it was
not clear if the interviewee ever saw the prepared
statement.

Investigators also frequently failed to reference
an assessment of the credibility of children’s
testimony, including the testimony of the alleged
child-victim. They were equally lax in conduct-
ing formal reviews of alleged perpetrator’s work
performance. Finally, and not surprisingly given
the informality of other investigatory steps, for-
mal written investigation reports were not pre-
pared at all in 20 percent of the cases, and nearly
40 percent of the investigation reports prepared
were substantially not compliant with the NYS
Office of Mental Health and the NYS Office of
Mental Retardation and Developmental Disabili-
ties guidelines for such reports.

This uneven investigative performance by fa-
cilities in handling the 80 reported cases appeared
to result, in part, from the limited training which
had been afforded to many staff investigators.
Notably, only 36 percentof the studied cases were
investigated by a staff person who had completed
OMH’s or OMRDD’s training program for spe-
cial investigators or any other substantial investi-
gatory training program.

The analysis of the data on case disposition also
indicated, however, that the investigator’s initial
assessment of the merits of the caseinfluences the
amount of energy aud thoroughness put into the
investigation. Not so unpredictably, investigators
appeared to take less care with alleged perpetra-
tors' and alleged victims' statements and to be less
diligent in checking the work histories and past
performance of alleged perpetrators when the
immediately known information about a case did
not appear to be substantial. Similarly, formal
assessments of the credibility of alleged child
victims and other children witnesses were signifi-

cantly less commonly done in cases which were
conciuded as “vnfounded” or “undetermined.”

Further compounding these training and inves-
tigator performance limitations was the virtual
absence of formal facility or OMH/OMRDD
supervisory accountability for the comprehen-
siveness of investigations. While facility incident
review committees did reportedly discuss most
allegations, they did not uniformly review final
investigation reports. Even when these reviews
were conducted, few committees exercised a
critical approach in checking for specific investi-
gatory steps or in carefully reviewing the quality
of witness statements. Similarly, Central Office
review of investigation reports by OMH and
OMRDD also seemed erratic, and it did not
appear that all ieports, and especially “un-
founded” reports, received such reviews. In
addition, like the reviews conducted by incident
review committees, neither Central Office used a
uniform checklist to monitor compliance with
specific guidelines.

Significantly, both the NYS Office of Mental
Health and the NYS Office of Mental Retardation
and Developmental Disabilities recognize the
need to extend their formal investigator training
programs to licensed facilities and to more per-
sonnelin State-operated facilities. They acknowl-
edge, however, that the costs of these programs,
particularly for relief staff to cover for personnel
in training, are an obstacle in speedily ensw..ng
that adequately trained investigative personnel
are available to all facilities. Both agencies also
acknowledge the uneven quality of investiga-
tions, and recognize the need to inore carefully
review final investigatory reports.

Recommendations

Based on these major findings the Commission
recommends a number of specific actions to
ensure the more adequate reporting, investiga-
tion, and prevention of incidents of possible child
abuse and neglect in mental health and mental
retardation facilities. The Commission believes
that these recommendations will promote the
achievement of the objectives of the Child Abuse
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Prevention Act of 1985, and also assist mental
health and imental retardation facilities serving
children to undertake their iegally mandated in-
ternal responsibility to ensure pretection for chil-
dren under their care and to appropriately handle
and investigate all allegations of possitle abuse
and neglect.

Responses by the :VYS Office of Menta! Health
and the NYS Office of Mental Retardation and
Developmental Disabilities to the draft report
indicated suPstantial agreement with these rec-
ommendations and also outlined numcrous ac-
tivities and initiatives which have already been
undertaken to ensure their prompt implementa-
tion.

I. Ensuring the More Accountable
Reporting of Allegations

A. Allmental healthand mental retardation fa-
cilities serving children should develop
explicit reporting procedures for allega-
tions of child abuse and neglect, which are
consistent with the expanded definition of
institutional child abuse and neglect in the
Child Abuse Prevention Act of 1985, The
NYS Office of Mental Health and the NYS
Office of Mental Retardation and Develop-
mental Disabilities should review and ap-
prove these developed procedures for fa-
cilities under their jurisdictions.

. All mental health and mental retardation
facilities should ensure that all employees
are informed of their reporting responsi-
bilities for allegations of child abuse and
neglect, »nd that appropriate progressive
corrective and/or disciplinary action is
taken when an employee does not comply
with these stated performance expecta-
tions.

. The NYS Office of Mental Health and the
NYS Office of Mental Retardation and De-
velopmental Disabilities should alert facili-
ties under their jurisdictions of the impor-
tant role of clinical staff in promoting pa-
tient/client self-reports of abuse and ne-
glect allegations, and the potential impor-
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tant role of these staff in promoting family
reporting by being available to families
who may learn about abuse or neglect. In
conjunction with this communication,
mental health and mental retardation facili-
ties should be encouraged to provide spe-
cialized training to their clinica! staff in the
detection of possibie signs of abuse and
neglect and to ensure that patients/clients
and families have an opportunity todevelop
a personal relationship with a clinical staff
member.

. The NYS Office of Mental Health and the
NYS Office of Mental Retardation and De-
velopmental Disabilities should develop
clear operating guidelines for facilities
under their jurisdictions to promote appro-
priate external notifications of child abuse
and neglect allegations. Such guidelines
are especially necessary to ensure more
consistent and appropriate notifications to
law enforcement officials and the State
Central Register.

. To ensure accountability for appropriate
external notifications to law enforcement
officials and the State Central Register, the
NYS Office of Mental Health and the NYS
Office of Mental Retardation and Develop-
mental Disabilities should require written,
as well as oral, notifications to these bodies
regardless of the response of these bodies
to the initial oral report.

Il. Promoting Accountable and
Thorough Investigations of
Allegations

A. Iniecognition of the high risk of children
in mental health and mental retardation fa-
cilities for child abuse and neglect, as well
as the many iuherent dilemmas associated
with investigating these cases, specialized
training should be afforded to staff of all
facilities who are assigned to investigate
child abuse and neglect allegations. To
assure the prompt availability of such train-
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ing, the NYS Office of Mental Health and
the NYS Office of Mental Retardation and
Developmental Disabilities, in cooperation
with the NYS Division of the Budget,
should develop a reasonable reimburse-
ment mechanism to allow facilities to pro-
vide or otherwise ensure such training to
relevant staff,

. To ensure uniformly high standards for in-
vestigator training programs, these pro-
grams should be based on the manuals for
specialinvestigators developed by the NYS
Office of Mental Health and the NYS Of-
fice of Mental Retardation and Develop-
mental Disabilities and theses Offices
should formally review and approve all
such programs for facilities under their
jurisdictions prior to reimburse, 1ent au-
thorization.

. To improve the quality of physical exam
reports, the NYS Office of Mental Health
and the NYS Office of Mental Retardation
and Developmental Disabilities should
consider modifying the standard incident
report form section for physician exam
reports with designated sections for record-
ing specific findings pertaining to each
required content area (e.g., description of
the injury, possible cause of injury, age of
injury etc.) and with a specific reference to
the physician’s request that a color photo-
graph be taken of any visible injury.

. The NYS Office of Mental Health and the
NYS Office of Mental Retardation and De-
velopmental Disabilities should reaffirm
the importance of early initiation of inves-
tigations and the prompt gathering and
preservation of evidence to facilities under
their jurisdiction. These steos can be criti-
cal to the immediate protection of the child,
and evidence lost at this stage sometimes
cannot be reconstructed after some time has
passed.

lll. Enhancing Prevention Efforts

A. Prevention efforts to reduce the incidence
of child abuse and neglect should be given
a greater priority by the NYS Office of
Mental Health and the NYS Office of
Mental Retardation and Developmental
Disabilities, and by individual facilities
under their jurisdictions. To this end, both
Offices and individual facilities should, on
a periodic basis, but at least annually, re-
view all reported allegations of child abuse
and neglect and identify systemic correc-
tive and preventive actions.

B. Immediate action should be taken by the
NYS Office of Mental Heaith and the NYS
Office of Mental Retardation and Develop-
mental Disabilities to communicate to fa-
cilities under their iurisdictions certain
findings of the Commission’s review
which have implications for the prevention
of child abuse and neglect allegations.
Specific attention should be directed to the
following findings:

-specialized training for staff who are rou-
tinely assigned to high-risk patient/client
settings;

-specialized training and retraining for
staff in handling acting-out episodes with
children;

-the importance of well-communicated
crisis procedures to allow the prompt
availability of specially-trained clinical
staff when “acting-out” child behavior
requires staff intervention and/or the re-
straint/containment of the child;

-the value of increased scheduled pro-
gramming, especially during the late af-
ternoons, early evenings, and weekends,
in reducing the likelihood of incidents
which can lead to abuse ad neglect alls-
gations; and




-the role of on-site clinical staff presence
and supervision in reinforcing appropri-
ate staff-child interactions and in reduc-
ing the incidence of allegations of abuse
and neglect, particularly during late after-
noon and early evening hours and on
weekends.

IV. Strengthening Oversight of the

Reporting, Handling, and
Irivestigation of Allegations

A. The NYS Office of Mental Health and the
NYS Office of Mental Retardation and De-
velopmental Disabilities should periodi-
cally review the reporting rates for child
abuse and neglect allegations of facilities
under their jurisdictions, as well as the
nature of reported allegations to detect
possible signs of poor reporting practices.
On-site revie ws should be conducted at all
facilities which consistently evidence very
low reporting rates and/or the absence of
reports of less serious allegations.

. The NYS Office of Mental Health and the
NYS Office of Mental Retardation and De-
velopmental Disabilities should develop a
reliable protocol for checking the quality of
the investigations of allegations of child
abuse and neglect by facilities under their
jurisdictions. This protocol should ensure
that a reliable sampling of all such investi-
gations, including investigations of “un-
founded” and“undetermined” cases, are re-
viewed with a standard checklist. Among
other key indicators, this checklist should
include:

-comprehensiveness and accuracy of ini-
tial incident reports;
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-prompt removal of alleged perpetrator
from child caring responsibilities, where
indicated for the safety of the alleged
child-victim and/or other children;

-prompt initiation of the investigation of
the allegation;

-conduct of physical exams of alleged
child-victims, comprehensiveness of
physician examreports, and the availabil-
ity of color photographs of visible inju-
ries;

-prompt securing, sketching, and photo-
grapking of the scene of the incident;

-prompt attention and compliance with all
appropriate external notifications;

-prompt interviews and appropriate writ-
ten statements for all witnesses and infor-
mants, alleged perpetrators, and alleged
child-victims;

-uniform attention to assessing and docu-
menting the credibility of child testimony
and the past work histories and work
performance of alleged perpetrators; and

-comprehensive investigation reports.

C. Mental health and mental retardation facili-
ties should ensure that theirincident review
committees take a formal role in reviewing
the handling, investigations, and outcomes
of incidents involving allegations >f child
abuse and neglect. These facilities are
encouraged to develop a standard protocol
for the review of these incidents by incident
review committees which encompass the
specific review criteria cited above.
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Table 1: Annualized Reporting Rates per 100 Children Served
by Auspice and Types of Facilities

Annualized
Number of Reports Reporting
Auspices and Types Number of Filed in Six- Rates Per
and Facilities Children Month Pericd 100 Children
TOTAL, ALL FACILITIES 3605 80 443
MENTAL HEALTH FACILITIES 2353 67 5.69
State Operated Mental
Health Facilities 2030 51 5.03
Residential Treatment
Facilities 323* 16 991
Psychiatric Wards of General
Hospit:1s/Community Residences
for Mentally 1N N.A ** 2 N.A **
MENTAL RETARPATION
FACILITIES 1252 11 1.76
State Operated Mental
Retardation Facilities 534 6 2.25
Developmental Centers 471 3 1.27
Intermediate Care
Facilities 45 0 0.00
Community Residences 18 0 0.00
Non State Operated Mental
Retardation Facilities 718 5 1.39
Intermediate Care
Facilities 388 3 1.55
Private Schools 212 2 1.89
Specialty Hospitals 70 0 0.00
Community Residences 48 0 0.00

* The NYS Office of Mental Health d+2s not maintain data on the number of children served in residential treatment
facilities. In view of the unavailability of these data, available census data we:'s used to calculate reporting rates for these
facilities. Since residential treatment facilities are long-term care facilities with an average length of stay of 18-24
months, this substitution had little adverse impact on the validity of the rates calculated.

** The NYS Oifice of Mental Hea!t» does not maintain statistics ca the number of children in these modalities.




TYPE OF
ALLEGATION*

Total
Reports
%

Table 2: Number and Percent of Reports by Auspice and by Type of
Allegation and Extent of Medical Treatment Required

Mental

Health

Reports
%

Mental
Retardation
Reports
N %

Physical abuse 63

Physical abuse/no

injuzies 29
Physical abuse/injury/
first-aid 33
Physical abuse/injury/

Med Rx 1
Verbal/psychological

abuse 2
Sexual abuse 9
Neglect 6
MEDICiAL TREATMENT
REQUIRED

None 57
First aid only 17
X-rays, other

ambulatory treatment

by a physician 3
Hospitalization 3

78

36

41

11

71
21

55

27

28

53
13

80

39

41

12

717
19

8 73

2 18
5 46
1 9
0 0
1 9
2 18
4 36
4 36
0 0
3 27

* For reports where more than one type of allegation was cited, the primary allegation was used to classify the report.




Table 3: Number and Percent of Reports by Auspice

and by Location of Incident
Mental Mental
Total Health Retardation
KReports Reports Reports
Location N % N % N %
Indoors 68 85 61 81 ¥ 63
Day/living room 11 14 9 13 2 18
Sleeping area 25 31 24 35 1 9 r
Bathroom/shower 6 8 0 9 0 0
Hallwayj/staircase 6 7 6 8 0 0
Dining room 6 8 4 6 2 18
Program area 2 3 2 3 0 0
Recreation area 4 5 3 4 1 9 ®
Off facility property 1 1 0 0 1 9
Other 7 9 7 10 0 0
Outdoors 5 6 5 7 0 0
Recreation area 1 1 1 1 0 0
Off facitity property 2 3 2 3 0 0
Other 2 3 2 3 0 0
Unknown 7 9 3 4 4 36




Table 4: Number and Percent of Reports by Auspice and by
Factor(s) Identified by the Facility as Causing or

Partially Causing the Incident
Mental Mental
Tota! Health Retardation
Reports* Reports Reports

Cause or Partial Cause N % N % N

Acting out behavior

by patient 51 64 49 71 2 18
Physical handicap

of patient 2 3 0 0 2 18
Seizure/fainting

by patient 1 1 0 0 1 9
Fall by patient 2 3 1 1 1 9
Action of other

patient 7 S 6 9 1 9
Physical restraint/

containment of patient 35 44 34 49 1 9
Inappropriate response

to patient behavior

by employee 20 25 19 28 1 9
Other action of

employee 16 20 12 17 4 36
Intoxicaticn of

employee 3 4 3 4 0 0
Prug misuse by

employee 1 1 1 1 0 0
Faulty/inadequate

equipment 1 1 0 0 1 9
Other 3 4 1 1 2 18
No cause identified 11 14 8 12 3 27

» Total number of reporte.. causes (n = 153) exceeds the total number of reports because in 50 cases multiple causes
were documented.




Table 5: Number and Percent of Reports by Auspice

and by Source of Report
Mental Mental
Total Health Retardation
Reports Reports Reports
Source of Report N % N % N %
Alleged child-victim 52 65 51 74 1 9
C+her patient/client 2 3 2 3 0 0
Alleged employee-
perpetrator 8 10 8 12 0 0
Other employee 11 14 5 7 6 55
Family/relative S 6 3 4 2 18
Hospital/emergency
room 2 3 0 0 2 18
Table 6: N-:mber and Percent of Cases Initially Reported
by the Alieged Child-Victim by Auspice ai..d by Whom
Alleged Child-Victim First Notified
Mental Mental
Total Health Retardation
Whom Alleged Victim Reports Reports Reports
Notified First N % N % N %
Relevant Cases* 52 100 51 100 1 100
Professional clinical
staff person 33 63 32 63 1 100
Direct care staff
person 14 27 14 27 0 0
Administrative staff
person 2 4 2 4 0 0
Family member 2 4 2 4 0 0
Other 1 2 1 2 0 0

*  Fifty-two (52) of the 80 reports were initially reported by the alleged child-victim. Percentages reported in this table
are based on these 52 relevant reports.




Table 7: Number and Percent of Reports by Auspice
and by Sex, Age, and Race of Alleged Child-Victim

Mental
Total Mental Health Retardation

Demographic Alleged Victims Allcged Victims Alleged Victims
Characteristic N % N % N %
Total* 82 100 71 100 11 100
Sex

Male 63 77 55 78 8 73

Female 19 23 16 23 3 27
Age

<10 6 7 2 3 4 36

10- 12 12 15 11 16 1 9

13-17 64 78 58 82 6 55
Race

White 50 61 43 61 7 od

Black 16 20 13 18 3 27

Hispanic 15 18 14 20 1 9

Native American 1 1 1 1 0 0

*  Eighty-two (82) alleged child-victims were identified 1n the 80 reported allegations. In two reports, two alleged
child-victims were igentified.
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Table 8: Number and Percent of Reports by Auspice
and by Sex, Age, and Race of Alleged Employee-Perpetrator

Mental Mental
Total Health Retardation
Perpetrators Perpetrators Perpetrators
Characteristic N % N % N
Total 97 100 83 100 14 100
Sex
Male 76 78 72 87 4 29
Female 17 18 11 15 6 43
Unknrown 4 4 0 0 4 29
Age
<20 0 0 0 0 0 0
20-29 21 22 18 22 3 z1
30-39 29 30 28 34 1 7
40 - 49 22 23 22 27 0 0
50 - 59 2 2 2 2 0 0
60 - 69 2 2 2 2 0 0
Unknown 21 22 11 13 10 71
Race
White 28 29 24 29 . 29
Black 49 51 47 57 2 14
Hispanic 7 7 7 8 0 0
Other 1 1 1 1 0 0
Unknown 12 12 4 5 8 57
Job Cliassification
Direct care staff 74 76 67 81 7 50
Other clinical staff 8 8 7 8 1 7
Other non-professional
support staff 8 8 8 10 G 0
Unknown 7 7 1 1 6 43
Ten:re at the Facility
1 - 3 months 2 2 2 2 0 0
6 - 12 months 6 6 5 6 1 7
1-3 years 22 23 19 23 3 21
Longer than 3 years 54 56 52 63 2 14
Unknown 13 13 5 6 8 57
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Table 9: Number and Percent of Reports by Auspice and by Timeliness
of Facility’s Awareness and of Facility Documentation Subsequent
to Its Awareness of the Alleged Event

Mental Mental
Total Health Retardation
Reports Reports Reports
N % N % N %
Timeliness of
facility awareness
of alleged event
Within 1 hour 37 46 34 49 3 27
Within 24 hours 28 35 23 33 5 46
Within 1-3 days 5 6 5 7 0 0
Within 4-7 days 3 4 3 4 0 0
More thaa 7 days 6 8 4 6 2 18
Unknown 1 1 0 0 1 9
Facility documencation
of alleged event
subsequent to its
awareness
Within 1 hour 41 51
Within 24 hours 31 39
Within 1-3 days 3 4
More than 7 days 2 3
No incident report 3 4




Table 10: Number and Percent of Reports by Auspice and by Timeliness

of Facility Reporting to the State Central Register for Child Abuse
and Neglect Subsequent to the Facility’s Awareness of the Alleged
Incident and Register’s Acceptance/Non-Acceptance of the Report

Mental Mental
Total Health Retardation
Reports Reports Reports
N % N % N %
Facility reported
incident to State
Central Register
Within 24 hours 42 53 35 51 7 64
Within 1-3 days 18 23 15 22 3 27
Within 4-7 days 9 11 9 13 0 0
More than 7 days 7 9 6 9 1 9
Not reported 4 5 4 6 0 0
State Central
Register acceptance
of report
Accepted 66 82 55 80 11 100
Not accepted 10 13 10 14 0 0
Not applicable 4 5 4 6 0 0
(i.e., cases not
reported by

facility)




Table 11: Number and Percent of Reports by Auspice and
by Adequacy of Initial Investigatory Steps

Mental Mental
Reporting/ Total Health Retardation
Documenting Reports Reports Reports
Criteria N % N % N %
Facility incident report
compl:te and accurate 41 51 34 49 7 64
Physician exam adequately
documented*
Yes 42 53 36 52 6 55
No 16 20 16 23 0 0
Not applicable 22 28 17 25 5 46
Photo taken of visible
inyury
Yes 9 11 9 12 0 0
No 18 23 14 20 4 36
Not applicable 53 66 46 67 7 &4
Scene of incident secured
Yes 0 0 0 0 0 0
No 21 26 16 23 5 46
Not applicable 59 74 53 77 6 55
Photo/sketch taken of
scene of incident
Yes 7 9 6 9 1 9
No 37 46 32 46 5 46
Not applicable 36 45 31 45 5 46

*  uicludes all cases where physical exams were conducted by a physician or a nurse.




Table 12: Number and Percent of Reports by Auspice and by
Time Lag Between Facility Awareness of Allegation
and Facility Initiation of Investigation

Mental Mental
Total Health Retardation
Reports Reports Reports
Investigation Initiated N % N % N %
End of shift 27 34 25 36 2 18
24 hours 45 56 37 54 8 73
3 days 8 10 7 10 1 9

Table 13: Number and Percent of Reports hy Auspice and by
Availability of Witnesses and Corroboration of
Substance of Ailegation by Witnesses

Mental Mental
Total Health Retardation
Reports Reports Reports
N % N % N %

Witnessed by employees
other than alleged
perpetrators 41 51 35 51 6 55

- Corroborated by
ALL empioyee
witnesses 6 8 4 6 2 18

- Corroborated by
sore, out nct all
employee witnesses 2 3 1 1 1 9

Witnessed by patients/
clients other than
alleged child-victin: 30 38 30 44 0 0

- Corroborated by
ALL patient/client
witnesses 6 8 6 9 0 0

- Corroborated by
some, but not .'1
patient/c’ <nt
witnesses 8 10 8 12 0 0




Table 14: Number and Percent of Reports by Auspice and by
Interviews Conduc:ed with and Documented for Available
Witnesses and Other Informants (Other Than Alleged
Child-Victim and Alleged Employee-Perperator)

ivtental Mental
Total Health Retardaticn
Reports Reports Reports

Witnesses/Informants N % N % N %
Employee

Ap)licable cases 68 85 57 g3 11 100

Interviews conducted* 56 82 46 81 10 91

Statements documented* 50 89 43 93 7 70

Statements conformed

with OMH/OMRDD

guidelines* 29 58 27 63 2 29
Patients/clients

Applicable cases 38 48 38 55 0 0

Interviews corducted* 31 8 31 82 0 0

Statements documented* 39 97 30 97 0 0

Statements conformed

with OMH/OMRDD

guidelines* 19 63 19 63 0 0
* All percentages based on applicable cases
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Table 15: Number and Percent of Reports by Auspice
and by Interviews Conducted with and Documented
for Alleged Child-Victim
Mental Mental
Total Health Retardation
Reports Reports Reports
Child-Victim N % N % N %
Applicable cases 68 85 67 97 1 9
Interviews conducted* 65 96 64 96 0 0
Statements documented* 46 71 46 71 0 e
Statements conformed
with OM_I/OMRDD
guidelines* 24 52 24 52 0 0

* Al percentages based on applicable cases

Table 16: Number and Fercent of Reports by Auspice
and by Interviews Conducted with and Documented
for Alleged Employee-Pcrpetrator

Mental Mental

Total Health Retardation
Alleged Employee- Reports Reporis Reports
Perpetrator N % N % N %
Applicable cases* 75 100 65 100 10 100
Interview conducted** 75 100 65 1CJ 10 100
Statement documented** 58 13 51 74 7 64
Statement conformed
with OMH/OMRDD
guidelines** 40 69 37 73 3 43

*  For 5 of the 80 reports, including 1 report filed by a mental health facility and 4 reports filed by mental retardation
facilities, no employee-perpetrator was ever identified, and th.->fore he/she could not be interviewed.

*%  Percentage based on applicable cases.
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Table 17: Number and Percent of Reports by Auspice and by Facility
Investigative Steps to Review Alleged Employee-Perpetrator
Work History and to Interview Supervisor of
Alleged Employee-Perpetrator

Mental Mental
Total Health Retardation
Reports Reports Reports
Investigative Steps N % N % N %
Alleged employee-perpetrator
work history reviewed 30 38 25 38 5 50
Supervisor of alleged
employee-perpetrator
interviewed 28 35 22 34 6 60

Table 18: Number and Percent of Repo:ts by Auspice,
Review by Facility Incident Committee, and by
Adequacy of Written Investigation Report

Mental Mental
Total Health Retardation
Reports Reports Reports
Investigation Steps N % N % N %
Incident reviewed by
facility incident
review committee 68 85 59 86 9 82
Written investigation
report prepared o4 80 57 83 7 64
Report conformed with
OMH/OMRDD guidelines*/** 39 6i 35 62 4 57
Report reviewed by
facility director 51 80 45 79 6 86

* All percentages based on applicable cases.

** Assessments based on available documents.
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Tabie 19: Number and Percent of Reports by Auspice and by
Facility Case Disposition and by Case Disposition
Documented to the State Central Register
Mental Mental
Totai Health Retardation
Reports Reports Reports

N % N % N %
Facility Case Disposition
Abuse/neglect confirmed 13 16 12 17 1 9
Employee misconduct
confirmed, but abuse/
neglect not sustained 14 18 12 17 2 18
No abuse/neglect
or employee misconduct
confirmed 49 61 42 61 7 64
Undetermined 4 5 3 4 1 9
State Central Register
Case Disposition
Indicated 12 15 11 16 1 9
Unfounded 52 65 42 61 10 91
Not reported 6 8 6 9 0 0
Register refused

the report 10 13 10 15 0 0




Table 20: Number and Percent of Reports by Auspice
and by Corrective Action Taken

Mental Mental
Total Health Retardation
Repor¢s Reports Reports
Corrective Action N % N % N %
Child-Victim Actions
- treatment/medication
plan reviewed 7 9 7 10 0 0
- treatment/medication
plan revised 3 4 3 4 0 0
- closer observation
ordered 9 11 7 10 2 18
- counseled 17 21 17 25 0 0
- relocated to another
unit/facility 4 5 4 6 0 0
Employee-Perpetrator Actions
- training/retraining 18 23 15 22 3 27
- verbal counseling 20 25 20 29 0 0
- written counseling 5 6 5 7 0 0
- closer supervision 6 8 4 6 2 18
Facility-Administrative/
Organizational Actions
- corrected hazardous
condition 2 3 0 0 2 18
- repaired faulty
equipment 1 1 0 0 1 9
- established new
facility policy/
procedure 9 11 8 12 1 9
- other significant
administrative/
organizational or
operational change 5 6 3 4 2 18
Other 2 3 1 1 1 9
None 27 34 22 32 5 46
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Table 21: Number and Perrent of Reports by Auspice
and by Disciplinary Action Taken*

Mental Mental
Total Health Retardation
Reports Reports Reports
Disciplinary Action N % N % N %
None 64 80 56 81 10 91
Written reprimand 4 5 4 6 0 0
Suspension without pay 4 5 4 6 0 0
Loss  accrued leave
credits i 1 1 1 0 0
Terminations/Resignations 9 11 8 12 1 9

*  Number of cases exceeds N of 80 cases, and total percentages exceed 100 percent because two cases, both reported by
r il health facilities, involved more than one disciplinary action.




Appendix B

Response to Draft Report by the NYS Office of Mental Health
and the NYS Office of Mental Retardation and Developmental Disabilities
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NEW YORK STATE
OFFICE OF MENTAL HEALTH 44 Holland Avenue, Albany, New York 12229

STCVEN E. KATZ, M.D., Commissioner

August 21, 1987

Clarence J. Sundram

Chairman

Commission on Quality of Care for
the Mentally Disabled

99 Washington Avenue

Suite 1002

Albany, New York 12210

Dear Mr. Sundran:

ank you for the opportunity to comment on the draft
report Child Abuse and Neglect in Mental Retardation and Mental

Health Facilities in New York. We have two general comments as
well as specific responses to several recommendations.

During the past year, the Office of Mental Health has taken
a number of positive steps to implement the Child Abuse
Prevention Act of 1985. Many of these actions closely parallel
recommendations in your draft report. These steps include the
following:

- Issuance of revised policy directives on Incident
Reporting and Investigation, Reporting Requirements for
i .leged Child Abuse and Neglect, Missing Patient
Inciderts, and Reporting Requirements for Events Which
May Be Crimes.

- The development of six draft policy directives on the
safe and effective management of otentially dangerous
patient behaviors, includii.g a policy on the use of brief
physical interventions.

- Thue development o¢f proposed regulatory amendments for
each type of residential c¢»re program £for children or
adolescents licensed or operated by OMH.

- The develupment and piloting of training models on child
abuse prevention and child abuse identification and
reporting.

- The establishment of a statewide committee to review and
finalize a standard training curriculum on traticnt
management.
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We are somewhat concerned that readers of your report may
surmise that OMH is deficient in these areas. Therefore, before
it is 1issued, we recommend that a general statement be added to
the Introduction which addresses this issue and our initiatives.

The second general comment relates to the mixing of abuse
allegations from mental health and mental retardation
facilities. We acknowledge that the small sample size (80
allegations) of this pilot study might dictate the combining of
allegations from mental health and mental retardation
facilities. However, as your report notes in several instances,
there are major dif.erences between the two agencies (e.g.,
reporting 1levels, number of physical injuries to the alleged
child victim). In the future, we recommend that individuatl
reports be completed for each state agency.

Our commentes on specific recommendations are as follows:

Recommendation I.A. The draft report's first
recommendation calls for explicit reporting procedures for
allegations of child abuse and neglect. As was mentioned
above, this recommendation has already been thoroughly
sddressed by OMH, ard this should be acknowledged

Recommendation I.B. We request that tae phrase
"anpropriatcte progressive disciplinary action”" be expanded
to "appropriate corrective and/or progressive disciplinary
action". As you know, there are some instances when
employee non-compliance with performance expectation calls
for corrective actions rather ti.an the more serious
progressive disciplinary actions.

Recommendations I.D. and I.E. Clear operating guidelines
for appropriate external notification of <child abuse and
neglect allegations, and of events which may be crimes,
have been issued by OMH, and *his needs to be acknowledged
in the report.

Recommendation II.A. OMH fully supports this
recommendation and requests that explicit mention be made
of a reimbursement mechanism for costs associated with
releasing staff for attendance at training.

Recommendation II.B. OMH supports this recommeudation, but
some clarification is needed. In facilities and programs
iicensed by OMH, it is expected that the provider agency
will cover costs associated with training.

Recommendation II.C. As you lpow, OMH has recently revised
its incident report ferm. 1f this recommendation remains,
we will need to consider th: usefulness of ncluding these
sections because only a very small pzircentage of incidents
are abuse related.
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Recommendation III.A. Clarification is needed regarding
the roles and relationships between CQC, OMH Central
Office, state-operated facilities, and licensed facilities.
As is mandated by the CAPA legislation, OMH Central Office
will provide CQC with an annual report of its abuse
pievention efforts. State-operated facilities do submit
annual patient abuse reports to OMH Central Office; these
reports will be incorporated into OMH Central Office's
report to CQC.

Recommendation IV.A. As part of its ongoing administrative
oversight role, OMH Central Office does periodically review
reporting rates and the nature of abuse and neglect
allegations from its facilities. However, the decisions as
to what 1is the appropriate management strateqgy (e.g., on-
site reviews) depends on many factors and 1is the
responsibility of OMH rather than CQC.

Recommendation IV.B. As was stated above, it is
appropriate for CQC to identify the need for OMH to monitor
the quality of tacility abuse allegations. However, it is
the role of OMH, rather than CQC, to select the most
appropriate monitoring process.

Recommendation 1IV.C. As was stated above in regard to
IV.A. and 1IV.B., OMH agrees -7ith the recommendation tha:
facility incident review committees take a formal role in
reviewing the handling of child abuse allegations.
However, it is the role of WMH, rather than CQC, to assist
facilities in the implementation of this recommendation.

We appreciate the opportunity to comment on this pilot
study and hope that they will be incorporated into the final
report. Please contact Alice Lin, Ph.D., Senior Deputy
Commissioner, Operations Division, at 474-7056 if you need
additional information or clarification on any of our comments.

Sir.cerely,

v EN

Steven E. Katz, M.D.
Commissioner




STATE OF NEW YORK
OFFICE OF MENTAL RETARDATION AND DEVELOPMENTAL DISABILITIES

44 HOLLAND AVENUE * ALBANY * NEW YORK ¢ 12229
(518) 473-1997

ARTHUR Y. WEBB
Commissioner

July 22, 1987

Mr. Clarence J. Sundram

Chairman

Commission on Quality of Care
for the Mentally Disabled

99 Washington Avenue, Suite 1002

Albany, New York 12210

Dear Mr. Sundram:

This letter is in response to your June 17, 1987 correspondence which presented the
draf! report of the Commission's study of 80 child abuse and neglect allegations reported
by mental heaith and mental retardation facilities for the six month period of
September 1985 to February 1986.

OMRDD, throughout the spring and summer of 1986, had expressed our interest in
the findings and outcome of the study. We had hoped to incorporate any significant
findings of your study into our activities, implementing CAPA of 1985. As aresult of our
review of this draft, OMRDD believes that the findings and recommendations reinforce
our independent actions which were taken between 1985 and now.

Our review of the report's recommendations finds that they emphasize the need for
an oversight process on the reporting and investigation of inciderts of abuse/neglect.
OMRDD has, initiatea many actions to provide this oversight. 1 would recommend that
the final report give OMRDD due credit for its accomplishments to date. 1 also
recommend tha* you emphasize that judgement should be used when applying the report
findings and recommendations to the OMRDD system as only 1l (149%) of the cases
included involved developmentally disabled children. Following are the specific actions
OMRDD has in process. These are listed as ‘hey relate to each of your
recommendations.

Recommendation 1 Ensuring the More Accountable Reporting of
Allegations.

OMRDD has initiated actions to ensure accountable reporting of
allegations. They are as follows:

o OMRDD has aggressively addressed the Child Abuse Prevention Act of
1985 to ensure implementation by 10/1/86. Processes for reporting child
abuse and maltreatment cases to CQC anc State Central Register were
established ir. OMRDD Regulation, Part 624 which was implemented as
of 2/86. OMRDD protocols and processes were coliaboratively developed
with CQC's Director of Abuse/Neglect Investigations in the spring and
summer of 1986 to ensure that these were consistent with CQC's
requirements. These protocols were then published in the September

Right at home. Right in the neighborhood.

80




-2-

issue of The QA Network, presented at the September statewide DDQA
meeting, and also presented to providers at the DQA's four provider
training programs during October and November 1986 by CQC's Director
of Abuse/Neglect Investigations Unit

o OMRDD's Division of Quality Assurance has developed a survey protocol
to ensure all procedures are being followed according to regulations.
Reporting processes are also monitored through OMRDD's Serious
Incident Reporting System within the Division of Quality Assurance.

o OMRDD's Staff Development and Training, through a DSS grant,
Prevention of Child Abuse Training Project, has developed a training
manual, People Do Matter, which is intended to increase staff awarenuss
of both prevention and reporting. A series of six, two-day pilot training
programs were conducted statewide, during December 1986 and January
and February 1987. Project staff then refined the curriculum and Train-
the-Trainer sessions for representatives of B/DDSO were planned for the
spring of 1987. Future training is projected in the fall of 1987 for
voluntary providers.

o OMRDD has made all its employees aware of theit reporting
responsibilities, and has disciplined or counseled employees when we
became aware that they failed to report acts of abuse or neglect.

o OMRDD has developed a protocol for reporting poter:ial criminal
incidents. CQC staff have worked close!v with OMRDD and commented
on the protocol. The finalized protocol is now ready to be submitted to
senior staff for final approval. Reporting of criminal acts is also
arddressed in Part 624,

Recommendation Il Promoting Accountable and Thorough Investigations of
Allegations

OMRDD has the f{ollowing activities in place which address this
recommendation:

o OMRDD's Office of Internal Affairs has sponsored training to staff
designated 1s investigators at each B/DDSC during the last ihree years.
The training is continuing and expanding its scope during the current
fiscal year. Expanded UMRDD funding which has been partially matched
with a grant from the Developmental Disebilities Planning Council to
provide a one-day follow-up training session for those individuals who
attended the three-day special investigator training programs. These
follow-up sessions are planned to be conducted in the near future and
will concentrate on reviewing and critiquing written investigation
reports. Your observations on the cond.:'t of investigations included in
your study will be incorporated into thesc sessions.

o Several regional three-day training programs on investigative techniques
for both voluntary agency and state employees are planned.
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The Special Investigations Manual which is currently n draft form is 95%
complete. It is expected tc be finalized in the next few morths with
only minor modifications. This manua! will complement the
Investigative Training Course.

Recommendation 11l Enhancing Prevention Efforts

OMRDD has the following processes in place directed at prevention:

o OMRDD's Part 624 requires an annual review of all incidents and
allegations of abuse in order to identify systemic corrective and
preventive actions at the facility and at OMRDD.

o As stated previously, Statf Developmen. has developed the training
manuals on prevention of child abuse for all staff involved with the care
of children.

o OMRDD's Part 633, Client Protection, addresses crisis procedures.
OMRDD issued Guidelines for Behavior Management for the Agressive
Client in March 1985.

o OMRDD recognized the need for extended programming. It is OMRDD's
belief that the extension of the hours during which clinical programming
occurs in conjunction with the revised Active Treatment Model will
provide an increased professional staff presence on the living units. This
will increase programming and should reduce the amount of unstructured
time.

Recommendation IV Strengthening Oversight of the Reporting, Handling
and Investigation of Allegations

OMRDD has in place the oversight mechanisms listed below. These will be
enhanced as th. outcomes of these processes indicate:

o As stated previously, OMRDD, through \he SIRS maintained by the
Division of Quality Assurance, provides the statewide monitoring of the
reporting process and also analysis of the reports. A survey protocol has
been developed by the Division of Quality Assurance's Bureau of
Management and Program Evaluation to ensure these processes are
properly being implemented and sufficient oversight is provided by the
incident review committee. A program of reviews of Developmental
Center client abuse investigations is now in the process of being
developed by the Office of Internal Affairs. The items listed in your
recommendation, IVB, will be incorporated into these revisions.

o Incident review committees, either at the facilities per Part 624 or
central office, are to take a formal role in the review of handling
investigation and outcomes of allegations of abuse.

o Oversight is also provided by the Division or Quality Assurance through
its survey/certification process of Par 524.
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OMRDD considers the incident rcporting and in\ :stigation process an
essentiz tlement in assuring that appropricte services are provived to those
developmentally disabled persons we serve. We believe thav the actions
described above, which were planned and undertaken during the past two years,
demonstrate our commitment and ability to provide the oversight and initiate
appropriate action which will ensure that the investigation and reporting process
has a positive impact on those we serve.

1 repeat my recommendation that this information be considered in your
final draft. It would not do justice t~ ~ur efforts over the past iwo years 1o
generalize your findings to the "mental h/gier.e" system. I believe thct the
record clearly demonstrates OMRDD’s immediate response to the concerns
raised by both the Governor and Legislature regarding institutional child abusc.
Any comments you have on addi‘ional actions we could initiate to strengthen our

current protocols would be appreciated.
L

Elin M. Howe
Acting Commissioner

Sincerely,

EMH/TIC




