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INDIAN SELF- DETERMINATION AND EDUCATION
ASSISTANCE ACT AMENDMENTS OF 1987

FRIDAY, OCTOBER 2, 1987

U.S. SENATE,
SELECT COMMITTEE ON INDIAN AFFAIRS,

Washington, DC.
The committee met, pursuant to notice, at 9:07 a.m., in room 485,

Dirksen Senate Office Building, Hon. Daniel K. Inouye (chairman
of the committee) presiding.

Present: Senators Inouye, Evans, and McCain.
The CHAIRMAN. This morning the committee will receive testimo-

ny on S. 1703, a bill to amend the Indian Self-Determination Act.
We will also hear the views of Administration witnesses regarding
these amendments, and we will also have a panel of witnesses to
expand on the tribes' point of view on the matters of indirect costs,
federal tort claims coverage, and nonprocurement contracts.

The Indian Self-Determination Act is unique in that it requires
Federal agencies to continue providing direct services until such
time as Tribes freely choose to contract to operate those programs.
At that point the Federal agencies are required to transfer re-
sources and control over those programs to the tribes.

No other Federal agency is required to assist another govern-
mental entity and simultaneously to divest itself of its own re-
sources. In this sense, the Act contradicts all known laws of organi-
zational behavior. We recognize that implementation of the Act
has not been easy for either the tribes or the Federal agencies.

In addition, tribes and the Federal Agencies have attempted to
implement this Federal policy during a period of tremendous com-
petition among various Federal priorities, and during a period of
budgetary constraints. As a result, there have been problems with
funding for tribal indirect costs and for Federal costs for contract
monitoring and personnel.

We have approached the development e' these amendments with
the philosophy that the tribes, the Bureau of Indian Affairs and
the Indian Health Service must work together to increase the suc-
cess of the Federal Policy of Indian Self-Determination. We have
attempted to address some of the concerns of the Federal agencies
regarding transfer of property to tribes, extending the time period
for consideration of contract applications, and making permanent
the protection of Federal personnel benefits for BIA or IHS staff
who choose to work with tribes. We are open to further suggestions
to making this law work better not only for tribes, but also for the
BIA and IHS.

(1)
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We also reccgnize that there has been tremendous progress made
over the past twelve years. The BIA has over 1,400 contracts with
Tribes, totalling approximately $280 million, or 25 percent of the
budget. Tribal contracts with the Indian Health Service include the
operation of six hospitals and 300 outpatient clinics, as well as
many community health programs.

Our purpose here today is to expl re ways to improve the Feder-
al policy of Indian Self-Determination. And so I look forward to
your comments and recommendations.

And speaking of comments and recommendations, it would have
been helpful if the agencies had submitted their statements a bit
earlier, as we have provided in our rules. And I would hope that in
the future you would accommodate us. We need at least a few
hours to look them over.

And so, I would like to now call upon the first panel, consisting
of witnesses from the administration, the Honorable Ross Swim-
mer, Assistant Secretary for Indian Affairs, U.S. Department of the
Interior, and the Director of Indian Health Services, Dr. Everett
Rhoades.

Gentlemen, as always, you are welcome here. Mr. Swimmer,
please proceed.

[The opening statement of Senator Inouye, and S. 1703 follow:)

OPENING STATEMENT OF HON. DANIEL K. INOUYE, U.S. SENATOR
FROM HAWAII, CHAIRMAN, SELECT COMMITTEE ON INDIAN
AFFAIRS

Good morning and welcome to this hearing of the Committee on
Indian Affairs regarding S. 1703, a bill to amend the Indian Self-
Determination Act. Today we will hear the views of administration
witnesses regarding these amendments. We also hrve a panel of
witnesses to expand on the tribes' point of view on the matters of
indirect costs, Federal tort claims coverage, and nonprocurement
contracts.

The Indian Self-Determination Act is unique in that it requires
Federal agencies to continue providing direct services until such
time as tribes freely choose to contract to operate those programs.
At that point, the Federal agencies are required to transfer re-
sources and control over those programs to the tribes.

No other Federal agency is required to assist another govern-
mental entity and simultaneously to divest itself of its own re-
sources. In this sense, the act contradicts all known laws of organi-
zational behavior. We rt.-cognize that impiementation of the act has
not been easy for either the tribes or the Federal agencies.

In addition, tribes and the Federal agencies .nave attempted to
implement this Federal policy during a period of tremendous com-
petition among various Federal priorities, and during a period of
budgetary constraints. As a result, there have been problems with
funding for tribal indirect costs and for Federal costs for contract
monitoring and personnel.

We have approached the development of these amendments with
the philosophy that the tribes, the Bureau of Indian Affairs and
the Indian Health Service must work together to increase the suc-
cess of the Federal policy of Indian self-determination. We have at-
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tempted to address some of the concerns of the Federal agencies re-
garding transfer of property to tribes, extending the time period for
consideration of contract applications, and making permanent the
protection of Federal personnel benefits for BIA or IHS staff who
choose to work with tribes. We are open to further suggestions to
making this law work better not only for tribes, but also for the
BIA and IHS.

We recognize there has been tremendous progress made over the
past twelve years. The Bureau of Indian Affairs has over 1,400 con-
tracts with tribes, totalling approximately $280 million, or 25 per-
cent of the BIA budget. Tribal contracts with the Indian Health
Service include the operation of 6 hospitals and 300 outpatient clin-
ics, as well as many community health programs.

Our purpose here today is to explore ways to improve the Feder-
al policy of Indian self-determination. I look forward to your com-
ments and recommendations.
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S. 1703
To amend the Indian Self-Deteimination and ilducatiln Assistance Act, and for

other purposes.

IN THE SENATE Of THE UNITED STATES

SEPTEMBER 18 (legislative day, SEPTEMBER 17), 1987

Mr. EVANS (for himself, Mr. INOUYE, Mr. McCAK Mr. BURDICK, Mr. DECON-
CINI, Mr. MURFOWSKI, Mr. DASCHLE, Mr. DOMENIC', Mr. HATFIELD, Mr.
PACKWOOD, Mr. COCHRAN, Mr. HECHT, and Mr. BINOAMAN) introduced
the following bill; which was read twice and referred to the Select Commit-
tee on Indian Affairs

A BILL
To amend the Indian Self-Determination and Education

Assistance Act, and for other purposes.

1 Be it enacted by the Senate and House of Representa-

2 lives of the United States of America in Congress assembled,

3 TITLE IADMINISTRATIVE PROVISIONS

4 SEC. 101. SHORT TITLE AND TABLE OF CONTENTS.

5 This Act may be referred to as the "Indian Self-Deter-

6 mination and Education Assistance Act Amendments of

7 1987".

TABLE OF CONTENTS

TITLE I-ADMINISTRATIVE Paovisloss
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Sec. 101. Short title and table of contents
Sec. 102. Declaration of Policy
Sec. 103. Definitions
Sec. 104. Reporting and audit requirements

TITLE II- INDIAN SELF-DETERMINATION ACT AMENDMENTS

Sec. 201. Self-Determination Contracts
Sec. 202. Technical Assistance and Grants to Tribal Organization.
Sec. 203. Personnel
Sec. 204. Administrative Provisions
Sec. 205. Contract Funding and Indirect Costs
Sec. 206. Contract Appeals
Sec. 207. Savings Provisions
Sec. 208. Severability

1 SEC. 102 DECLARATION OF POLICY.

2 Section 3 of the Indian Self-Determination and Educa-

3 tion Assistance Act (Public Law 93-638, Act of January 4,

4 1975, 88 Stat. 2203, as amended) is further amended by

5 striking existing subsection "(b)" and inserting the following

6 new subsection "(b)" in lieu thereof:

7 "(b) The Congress declares its commitment to the

8 maintenance of the Federal Government's unique and

9 continuing relationship with a. responsibility to indi-

10 vidual Indian tribes and to the Indian people as a
11 whole through the establishment of a meaningful

12 Indian self-determination policy which will permit an

13 orderly transition from the federal domination of pro-

14 grams for and services to Indians to effective and

15 meaningful participation by the Ir Man people in the
16 planning, conduct, and administration of those pro-
17 grams and services. In accordance with this policy the

18 United States is committed to supporting and assisting

8 1703 IS
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1 Indian tribes in the development of strong and stable

2 tribal governments, capable of administering quality

3 programs and developing the economies of their respec-

4 tive communities.".

5 SEC. 103. DEFINITIONS.

6 Section 4 of the Indian Self-Determination and Educa-

7 tion Assistance Act (Public Law 93-638, Act of January 4,

8 1975, 88 Stat. 2203, as amended) is further amended-

9 (a) by adding the following new subsections (a), (b), (c)

10 and (d):

11

12

13

14

15

16

17

18

19

20

21

22

23

24

"(a) 'construction programs' means programs for

the planning, design, construction, repair, improve-

ment, and expansion of buildings or facilities but not

limited to, housing, sanitation, roads, schools, adminis-

tration and healtn facilities, irrigation and agricultural

wow and water conservation, flood control, cr port

facilities;

"(b) 'contract costs' means all direct and indirect

costs which are necessary and reasonable for the

proper and efficient administration of self-determination

contracts;

"(c) 'contract funding base' means the base level

from which contract funding needs are determined, and

includes all contract costs;

S 1701 '3
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2

3

4

5

6 (c) by adding the following new subsections (g),

7 and (i):

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

7

4

"(d) 'direct program costs' means costs that can

be identified specifically with a particular contract

objective;";

(b) by redesignating existing subsections "(a)" and "(b)"

as subsections "(e)" and "(f)" respectively;

"(g) `indirect costs' means costs incurred for a

common or joint purpose benefiting more than one con-

tract objective, or which are not readily assignable to

the contract objectives specifically benefited without

effort disproportionate to the results achieved: Provid-

ed, That indirect costs are determined by multiplying

the amount of direct program costs by the indirect cost

rate for such contract;

"(h) `indirect cost rate' means the rate arrived at

through negotiation between an Indian tribe or tribal

organization and the cognizant Federal agency;

"(i) 'mature contract' means a self-determination

contract that has been continuously operated by an

Indian tribe or tribal organization for three or more

years, arid for which there are no significant and mate-

rial audit exceptions in the annual financial audit of

such Indian tribe or tribal organization;";

81709 IS
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1 (d) by redesignating existing subsection "(c)" subsec-

2 tion "(j)";

3 (e) by striking existing subsection "(d)" and by redesig-

4 nating as subsection "(k)" and inserting the following new

5 subsection in lieu thereof:

6 "(k) 'Secretary', unless other wise designated,

7 means either the Secretary of Health and Human

8 Services or the secretary of the Interior or both;";

9 (f) by adding the following new subsection "(1)":

10 "(1) 'self-determination contract' means an inter-

11 governmental contract entered into pursuant to this

12 Act between an Indian tribe or tribal organization and

13 an agency of the United States for the purpose of as-

14 surfing Indian participation in the planning, conduct

15 and administration of programs or services which are

16 otherwise provided to Indian tribes and their members

17 pursuant to Federal law: Provided, That no intergov-

18 ernmental contract shall be construed to be a procure-

19 ment contract; and"; and

20 (g) by redesignating existing subsection "(f)" as subsec-

21 tion "(m)".

22 SEC. 104. REPORTING AND AUDIT REQUIREMENTS.

23 Subsection (a) of section 5 of the Indian Self- Determina-

24 tion and Education Assistance Act (Public Law 93-638, Act

S 1709 IS 12
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1 of January 4, 1975, 88 Stat. 2203, as amended) is further

2 amended- -

3 (a) by inserting after the words "as the appropriate Sec-

4 retary snail pr -413e," the following: "by regulations pro-

5 - :gated unfit: the Administrative Procedure Act (Act of

6 June 11, 194C, 60 Sytt. 237, as amended), consistent with

7 section 102(d)(5) of this Act,"; and

8 (b) by changing the period at the end of the subsection

9 to a colon and inserting the following proviso: "Provided,

10 however, That for the purposes of this subsection, such

11 rJeords for multi-year contracts shall consist of quarterly fi-

12 nancial statements for the purpose of quarterly L Vance pay-

13 ments, the annual single-agency audit required by the Single

14 Audit Act of 1984 (Public Law 98-502, Act of October 19,

15 1981, 98 Stat. 2327), and a brief annual program report.".

16 TITLE IIINDIAN SELF-DETERMINATION ACT

17 AMENDMENTS

18 SEC. 201. SELF-DETERMINATION CONTRACTS.

19 (a) Section 102 of the Indian Self-Determination and

20 Education Assistance Act (Public Law 93-638, Act of Janu-

21 ary 4, 1975, 88 Stat. 2203, as amended) is further amended

22 to read as follows:

23 "SEc. 102. (a)(1) The Secretary is directed, upon the

24 request of any Indian tribe or tribal organization, to enter

25 into a self-determination contract or contracts with such

8 1703 18
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1 Indian tribe or tribal organization to plan, conduct, and

2 administer programs, including construction programs, or

3 portions thereof-

4 "(i) provided for in the Ac.`, of April 16, 1934 (48

5 Stat. 596), as amended by this Act;

6 "(ii) any program or portion thereof which the

7 Secretary is authorized to administer for the benefit of

8 Indians under the Act of November 2, 1921 (42 Stat.

9 f'08), and any Act subsequent thereto;

10 "(iii) any or all of the functions, authorities, and

11 responsibilities of the Secretary of Health and Human

12 Services under the Act of August 5, 1954 (68 Stat.

13 674), as amended;

14 "(iv) any program or portion thereof, including

15 construction programs, administered by the Secretary

16 for the benefit of Indians for which appropriations are

17 made to agencies other than the Department of Health

18 and Humao Services or the Department of the Interi-

19 or; and

20 "(v) any program, or portion thereof, for the bone -

21 fit of Indians without regard to the agency or office of

22 the Department of Health and Human Services of

23 the Department of the Interior within which it is

24 performed.

S 1709 IS
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1 "(2) Any Indian tribe or tribal organization may submit

2 a proposal for a self-determination contract to the Secretary

3 for review. The Secretary shall, within ninety days after re-

4 ceipt of a proposal for a self-determination contract, approve

5 the proposal unless a specific finding is made that-

6 "(A) the service to be rendered to the Indian

7 beneficiaries of the particular program or function to be

8 contracted will not be satisfactory;

9 "(B) adequate protection of trust resources is not

10 assured; or

11 "(C) the proposed project or function to be con-

12 tracted for cannot be properly completed or maintained

13 by the proposed contract.

14 "(3) Indian tribes and tribal organizations shall be enti-

15 tied to contract for any program or function operated by the

16 Federal Government for the benefit of such tribe, as provided

17 in this section.

18 "(4) Upon the request of any Indian tribe or tribal orga-

19 nization that operates two or more mature sell-determination

20 contracts, the Secretary is authorized to allow such Indian

21 tribe or tribal organization to consolidate such contracts into

22 one single contract.

23 "(b) Whenever the Secretary declines to em into a

24 self-determination contract or contracts pursuant to subsec-

25 tion (a) of this section, he or she shall (1) state his or her

S 1703 IS
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1 objections in writing to tha Indian tribe or tribal organization

2 within sixty days, (2) provide assistance to the Indian tribe or

3 tribal organization to overcome his or her stated objections,

4 and (3) provide the Indian tribe, or tribal organization with a

5 hearing, under such rulee and regulations as he or she may

6 promulgate, and the opportunity for appeal on the objections

7 raised.

8 "(c)(1) The Secretary is authorized to require any

9 Indian tribe or tribal organization requesting to enter into a

10 self-determination contract pursuant to the provisions of this

11 title to obtain adequate liability insurance: Provided, however,

12 That, except for liability for interest prior to judgment or for

13 punitive damages, each such policy of insurance shall contain

14 a provision that the insurance carrier shall waive any right it

15 may have to raise as a defense the tribe's sovereign immunity

16 from suit, but that such waiver shall extend only to claims

17 the amount and nature of which are within the coverage and

18 limits of the policy and shall not authorize or empower such

19 insurance carrier to waive or otherwise limit the tribe's sov-

20 ereign immunity outside or beyond the coverage and limits of

21 the policy of insurance.

22 "(2)(A) For purposes of section 224 of the Public Health

23 Service Act (42 U.S.C. 233(a)), and chapter 171 and section

24 1346 of title 28, United States Code, with respect to claims

25 for personal injury, including death, resulting from the per-

0
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1 formance of medical, surgical, dental, or related functions,

2 including the conduct of clinical studies or investigations, a

3 tribal organization or Indian contractor carrying out a con-

4 tract, grant agreement, or cooperative agreement under this

5 section or section 104(b) of this Act, the Act of April 30,

6 1908 (35 Stat. 71; 25 U.S.C. 47), or section 23 of the Act of

7 June 25, 1910 (36 Stat. 861; 25 U.S.C. 47), is deemed to be

8 part of the Public Health Service of the Department of

9 Health and Human Services while carrying out such contract

10 or agreement and its employees (including those acting on

11 behalf of the organization or contractor as provided in section

12 2'71 of title 28) are deemed employees of the Service while

13 acting within the scope of their employment in carrying out

14 the contract or agreement.

15 "(5) Subparagraph (A) shall apply to an urban Indian

16 organization, and to employees of an urban Indian organiza-

17 tion, only with respect to services provided to Indians.".

18 (b) Section 103 of the Indian Self-Determination and

19 Education Assistance Act (Public Law 93-638, Act of Janu-

20 ary 4, 1975, 88 Stat. 2203, as amended) is hereby repealed.

21 SEC. 202. TECHNICAL ASSISTANCE AND GRANTS TO TRIBAL

22 ORGANIZATIONS.

23 Section 104 of the Indian Self-Determination and Edu-

24 cation Assistance Act (Public Law 93-638, Act of January

25 4, 1975, 88 Stat. 2203, as amended) is further amended

S 1703 IS
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1 (a) by redesignating such section as section

2 "103"; and

3 (b) by adding the following new subsection (d) at

4 the end thereof:

5 "(d) The Secretary is directed, upon the request of any

6 Indian tribe or tribal organization, to provide technical assist-

7 ance on a non-reimbursable basis to such Indian tribe or

8 tribal organization-

9 "(1) to develop any new self-determination con-

10 tract authorized pursuant to this Act;

11 "(2) to provide for the assumption by such Indian

12 tribe or tribal organization of any program, or portion

13 thereof, provided for in the Act of April 16, 1934 (48

14 Stat. 596), as amended by this Act, any other program

15 or portion thereof which the Secretary is authorized to

16 administer for the benefit of Indians under the Act of

17 November 2, 1921, (42 Stat. 208), and any Act subse-

18 quent thereto, or

19 "(3) to develop modifications to any proposal for a

20 self-determination contract which the Secretary has de-

21 cfined to approve pursuant to section 102 of the Act.".

22 SEC. 203 PERSONNEL.

23 Section 105 of the Indian Self - Determination and Edu-

24 cation Assistance Act (Public Law 93-638, Act of January

25 4, 1975, 88 Stat. 2203, az amended) is further amended/
S 1703 IS
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1 (a) by redesignating such section as section
2 "104"; and

3 (b) in subsection (e), by deleting the words "on or
4 before December 31, 1988".

5 SEC. 204. ADMINISTRATIVE PROVISIONS.

6 Section 106 of the Indian Self-Determination and Edu-

7 cation Assistance Act (Public Law 93-638, Act of January

8 4, 1975, 88 Stat. 2203, as amended) is further amended-

9 (a) by redesignating such section as "105";

10 (b) by changing the period at the end of existing subsec-

11 tion "(a)" to a colon and adding the following new proviso at
12 the end thereof: "Provided further, That the Office of Feder-

13 al Procurement Policy Act (Public Law 93-400, Act of
14 August 30, 1974, 88 Stat. 796) and Federal acquisition regu-

15 lations promulgated thereunder shall not apply to self-deter-

16 urination contract.";

17 (c) by stiking existing subsection "(c)" and inserting the

18 following in lieu thereof:

19 "(c) Any self-determination contract requested by an
20 Indian tribe or tribal organization pursuant to section 102 of

21 this Act shall be for a term not to exceed three years in the

22 case of a new contract, and for a term not to exceed five
23 years in the case of a mature contract unless the appropriate

24 Secretary determines that a longer term would be advisable:

25 Provided, That the amounts of such contracts shall be subject

8 1701 IS
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1 to the availability of appropriations: Provided further, That

2 the amounts of such contracts may be renegotiated annually

3 to reflect factors, including but not limited to cost increases

4 beyond the control of an Indian tribe or tribal

5 organizations.";

6 (d) by striking existing subsection "(d)" and inserting

7 the following in lieu thereof:

8 "(d) Whenever an Indian tribe or tribal organization re-

9 quests retrocession of the appropriate Secretary for any con-

10 tract entered into pursuant to this Act, such retrocession

11 shall become effective upon a date specified by the appropri-

12 ate Secretary not less than one year from the date of the

13 request by the Indian tribe or tribal organization at such date

14 as may be mutually agreed to by the appropriate Secretary

15 end the Indian tribe or tribal organization.",

16 (e) by striking existing subsection "(e)" and inserting the

17 following in lieu thereof:

18 "(e) In connection with any self-determination contract

19 or grant made pursuant to section 102 or 103 of this Act, the

20 appropriate Secretary may-

21 "(1) permit an Indian tribe or tribal organization

z2 in carrying out such contract or grant, to utilize exist-

23 ing school buildings, hospitals, and other facilities and

24 all equipment therein or appertaining thereto and other

25 personal property owned by the Government within his

S 1703 IS
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1 jurisdiction under such terms and conditions as may be

2 agreed upon for their use and maintenance;

3 "(2) donate to an Indian tribe or tribal organiza-
4 tion the title to any personal property found to be in
5 excess to the needs of the Bureau of Indian Affairs,

6 the Indian Health Service, or the General Services
7 Administration, including property and equipment pur-
8 chased with funds under any self-determination con-

9 tract or grant agreement; and

10 "(3) acquire excess or surplus Government prop-

11 erty for donation to an Indian tribe or tribal organiza-

12 tion if the Secretary determines the property is appro-
13 priate for use by the tribe or tribal organization for a
14 purpose for which a self-determination contract or
15 grant agreement is authorized under this Act."; and
16 (1) by striking existing subsection "(h)".

17 SEC. 205. CONTRACT FUNDING AND INDIRECT COSTS.

18 Title I of the Indian Self- Determination and Education

19 Assistance Ad (Public Law 93-638, Act of January 4,

20 1975, 88 Stat. 2203, as amended) is further amended by

21 adding the following new section 106:

22 "SEC. 106. (a) The amount of funds provided under the

23 terms of self-determination contracts entered into pursuant to

24 this Act

S 1703 IS es -44
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1 "(1) shall include all contract costs incurred by

2 such Indian tribe or tribal organization in connection

3 with such contract;

4 "(2) shall not be reduced to make base funding

5 available for any new self-determination contract;

6 "(3) shall not be reduced to make funding avail-

7 able for contract monitoring or administration by the

8 Secretary;

9 "(4) shall not be less than the appropriate Secre-

10 tary would have otherwise provided for direct oper-

11 ation of the programs or portions thereof for the period

12 covered by the contract: Provided, That any savings in

13 operation under such contracts shall be utilized to pro-

14 vide additional services or benefits under the contract;

15 `(5) shall not be reduced by the Secretary in sub-

16 sequent years except by a reduction in Congressional

17 appropriations from the previous fiscal year for the ro-

18 gram or function to be contracted;

19 "(6) shall not be reduced by the Secretary to pay

20 for Federal functions, including but not limited to Fed-

21 eral pay costs, Federal employee retirement benefits,

22 automated data processing, contract technical assist-

23 ante or contract monitoring; and
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1 "(7) shall not be reduced by the Secretary to pay
2 for the costs of Federal personnel displuced by a self-
3 determination contract.

4 "(b) The Secretary of Health and Human Services and

5 the Secretary of the Interior shall provide an annual report in

6 writing to the Select Committee on Indian Affairs and the
7 Committee on Approp-iations of the United States Senate,
8 and to the Committees on Interior and Insular Affairs and

9 Appropriations of the United States House of Representa-
10 tives, on the implementation of this Act. Such report shah
11 ;-llude-

12 "(1) an accounting of the total amounts of funds
13 provided for each program or function for direct a..d in-
14 direct costs for new and mature self-determination con-
15 tracts: Provided, That in the annual budget justifica-
16 tions the amounts of funds provided to Indian tribes
17 and tribal organizations under self-determination con-
18 tracts shall be reported for each program, line-item, ac-
19 tivity or element and shall be reported separately from
20 amounts for Agencies, Service Units, Area Field Oper-
21 ations and other Federal functions;

22 "(2) an estimate of the actual obligations of
23 Indian tribes and tribal organizations for direct and in-
24 direct costs for self-determination contracts;

S riot IS
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1 "(3) the indirect cost rate and type of rate for

2 each Indian tribe or tribal organization negotiated with

3 the Department of the Interior Office of Inspector

4 General;

5 "(4) the direct cost base and type of base from

6 which the indirect cost rate is determined for each

7 Indian tribe or tribal organization;

8 "(5) the indirect cost pool amounts and the types

9 of costs included in the indirect cost pools;

10 "(6) activities of the Department of Health and

11 Human Services and the Department of the Interior in

12 assisting Indian tribes to establish and administer indi-

13 rect cost systems;

14 "(7) a list of requests for technical assistance

15 made by Indian tribes and tribal organizations made

16 pursuant to section 103; and

17 "(8) any findings and recommendations regarding

18 needed improvements in the system of indirect cost

19 funding.

20 "(c) For purposes of determining indirect cost rates in

21 subsequent fiscal years for Federal programs that provide

22 funding to tribes other than the Bureau of Indian Affairs and

23 the Indian Health Service, and which have statutory limita-

24 tions on indirect cost reimbursements, Indian tribes and tribal

25 organizations shall not be held liable for the difference be-
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1 tween the amounts actually collected, and the amounts that

2 would have been collected at one hundred percent of their
3 indirect cost rate.

4 "(d) Indian tribes and tribal organizations shall not be
5 held liable for amounts of indebtedness attributable to theo-
6 retical or actual under-recoveries or theoretical over-recover-
7 ies of indirect costs, as defined in Office of Management and

8 Budget Circular A-87, incurred for fiscal years prior to fiscal
9 year 1988.

10 "(e) The Secretary shall give notice of any disallowance
11 of costs within three hundred and sixty-five days of receiving

12 any required audit report and shall provide for an appeal and
13 hearing to the appropriate officials on any such disallowance.

14 Any right of action or other remedy relating to any such
15 disallowance shall be barred unless notice has been given
16 within the designated period.

17 "(f) At least ninety days prior to removing any program
18 from the Indian Priority System, the Secretary of the Interi-
19 or shall publish in the Federal Register a notice of intent to

20 remove or alter any program in the Indian Priority System,
21 and provide a statement of the impact on base funding levels
22 for each Agency and tribe affected.

23 "(g) Upon the approval of a self-determination contract

24 and at the request of an Indian tribe or tribal organization,

25 the Secretary shall add the indirect cost funding amount
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1 awarded for such contract to the amount awarded for direct

2 program funding for the first year and, subject to adjustments

3 in the amount of direct funding available for su..:1 contract,

4 for each subsequent year that the program remains continu-

5 ously under contract. Such combined amount shall be carried

6 in the contracting agency's budget at the specific budget lo-

7 cation of the contracted program for as long as the contractor

8 continuously contracts such program.".

9 SEC. 206. CONTRACT APPEALS.

10 Title I of the Indian Self-Determination and Education

11 Assistance Act (Public Law 93-63£1, Act of January 4,

12 1975, 88 Stat. 2203, as amended) is further amended-

13 (a) by adding the following new section 110:

14 "SEC. 110. (a) Federal district courts shall have original

15 jurisdiction concurrent with the Court of Claims, of any civil

16 action or claim against the appropriate Secretary arising

17 under this Act or under contracts authorized by this Act. In

18 an action brought under this paragraph, the district courts

19 may order appropriate relief including money damages, in-

20 junctive relief against any action by an officer of the United

21 States or any Agency thereof contrary to this Act or regula-

22 tions promulgated thereunder, or mandamus to compel an of-

23 ficer or employee of the United States or any agency thereof,

24 to perform a duty provided under this Act or regulation:

25 promulgated hereunder.
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1 "(b) No self-determination contract may be modified

2 unilaterally by the United States. Self-determination con-

3 tracts may be modified only-

4 "(1) at the written request of a tribe; or

5 "(2)(A) if the Federal agency states in writing the

6 reasons for the proposed contract modification and pro-
7 vides this written not:fication to the tribe ninety days
8 in advance of the proposed effe3tive date of modifica-

9 Lion; and

10 "(B) the tribe is afforded the right to appeal the
11 proposed modification through the Department of Inte-
12 rior Board of C,-;:itract Appeals or through the Depart-
13 ment of Health and Human Services Board of Contract
14 Appeals.

15 "(c) The Equal Access to Justice Act (Public Law 96-

16 481, Act of October 1, 1980, 94 Stat. 2325, as amenaed)
17 shall apply to administrative appeals by Indian tribes and
18 tribal organizations regarding self-determination contracts.

19 "(d) The Contract Disputes Act (Public Law 95-563,
20 Act of November 1, 1978, 92 Stat. 2383, as amended) shall

21 apply to self-determination contracts."; and

22 (b) by redesignating existing section "110" as section
23 "111".

24 SEC. 207. SAVINGS PROVISIONS.

25 Nothing in this ct shall be construed as
I
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1 (1) affecting, modifying, diminishing, or otherwise

2 impairing the sovereign immunity from suit enjoyed by

3 an Indian tribe; or

4 (2) authorizing or requiring the termination of any

5 existing trust h,sponsibility of the United States with

6 respect to Indian people.

7 SEC. 208. SEVERABILITY.

8 If any provision of this Act or the application thereof to

9 any Indian tribe, entity, person or circumstance is held in-

10 valid, neither the remainder of this Act, nor the application of

11 any provisions herein to other Indian tribes, entities, persons

12 or circumstances shall be affected thereby.

4. ',...)
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STATEMENT OF ROSS 0. SWIMMER, ASSISTANT SECRETARY FORINDIAN AFFAIRS, U.S. DEPARTMENT OF THE INTERIOR, WASH-INGTON, DC

Mr. SWIMMER. Thank you, Mr. Chairman.
I appreciate this opportunity to give the committee my views onthe Public Law 93-638 prom end recommendations that might beable to make to the committee in easing the present statutory andregulatory burden on the tribes and contracting.
1 have a statement I would like to submit for the record, andthen generally summarize my remarks.
The CHAIRMAN. Without objection, all of the statements of wit-nesses will be made part of the record in total.
Mr. SWIMMER. I also offer my apology to the committee. I under-stand the difficulty in getting the statement late, and I certainlyshare your concern. I might add that we at the policy level some-times have the same problem. We got our statement fairly late,and the only excuse I could make is that we just didn't start intime, and then unfortunately had some clearances we thoughtwouldn't take as long as they did.
I've had personal experience with Public Law 93-638 on bothsides of the table. I recall in 1975 as a tribal leader when PublicLaw 93-638 became a law, many of the Indian meetings I attendedhad speeches made that suggested that this was simply a way forthe Federal Government to get out of its responsibility to Indiansand that termination would surely follow in not too many years. Iwas one of the skeptics at the time as to whether Public Law 93-638, self-determination really made any sense and whether itwould work, or whether it was simply going to be a transfer of Fed-eral dollars to Indian tribes that would then suffer the axe of thebudget process.

I will say that during my subsequent years as the Chief of theCherokee Tribe, I found the opposite to be true. And that in factthere was a tremendous desire, certainly from the Washingtonlevel of both agencies, Indian Health and BIA, to transfer the oper-ation of Federal respons.)ilities over to tribes so that they could beoperated by the tribes and indirectly, at least, strengthen tribalgovernment, and assist the tribal governments in developing, con-tinuing to develop their administrative systems. And that in factinstead of reduced budgets, the budget continued to grow. And thebudget grew through the 1970's and 1980's and has leveled off inour agency at about a billion dollars.
I'm pleased to say that we have in fact contracted nearly $280million, a little over that, to Indian tribes. It has not been withoutsubstantial difficulty. And as the Chairman noted, it simply isn'tthe government way of doing things. And I have had long conversa-tions, now that I've been on this side of the table, with area andagency staff people who are caught in the dilemma of being suc-cessful in contracting out the duties of their agencies and thenfacing a downgrade or a loss of position because of that success.I don't know exactly how to address that, but I suggest that inthe original drafting there were not sufficient incentives to encour-age bureaucrats to give up some of that personal benefit in order tohelp the tribes, or for the tribes to enter into these contracts and
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assume that responsibility. I believe we need to take a look at that
area and determine what we are going to do to create an atmos-
phere of willingness on both sides.

My suggestion, in addition to some specific ideas, is that we at
the agency level be given some additional time, the recommenda-
tions from others in the administration, including OMB, have been
6 weeks, to see if we couldn't draft maybe a refined bill, or a differ-
ent bill to 638 entirely, that would substantially ease the process of
moving from Federal agencies, over to tribes that Federal responsi-
bility and Federal action. I think I would have to admit that would
be an ambitious schedule, but I think that the committee is cer-
tainly on the right track. You understand a lot of the inhibitions
now plaguing us in trying to make 638 work, there are some practi-
cal things that need to be addressed and perhaps a bill could be
written that would make the process a simple transfer of functions,
instead of a procurement contract process that is done with other
agencies.

One of the problems that I believe we face, if you could document
all of the issues that tribes bring forth, is with the fiscal year. I
would guessnow I haven't done any researchbut I would just
guess based on the complaints I've heard in the last several weeks
from tribes, that 50 percent or more of the complaints about Public
Law 93-638 arise in connection with the end and the beginning of
the fiscal year.

To give you an example, we're in a position right now where
we're under a continuing resolution for a specific period of time.
We cannot obligate any moneys beyond November 18. That's ap-
proximately 11 percent of the next fiscal year. So our directives to
all of our offices have been, do not obligate more than 11 percent.
The tribes, then, are going to be told, your budget for all of these
contracted programs, $280 million worth, is 11 percent. It's ex-
tremely difficult for a tribe to do planning or to make purchases. If
they had a big expenditure up front that would eat up all of the 11
percent now they would not have money for personnel. But we
cannot, under our current system, go beyond that 11 percent until
the CR is continued or an appropriation is made.

A thought came to mind. Maybe if we went calendar year so we
could go over this hiatus that happens each year to us. Usually by
the end of the calendar year, by January 1, we have a pretty good
idea of the appropriation process and where we are. I recognize
other implications, however. I just throw it out as saying that it is
an impediment.

We have a serious problem with the Inspector General and the
way in which the indirect cost rates are negotiated, and the timeli-
ness of those rates. Last night I received a final report from the
Inspector General regarding a study that was done of indirect cost
rates, and I was very surprised at some of their findingsfinal con-
clusions. We answered some of the issues in a draft that we re-
ceived some time ago. My personal experience, however, back in
the tribal days was that we constantly had to work to get the IG
available to us to negotiate. I'm t.Ad now by a number of tribes
that we're months behind, that we're going into the new fiscal year
without having the rates negotiated because of the manpower
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available. We need a simplified formula for contract support. I'vesuggested flat fee.
In looking at the Inspector General's report, it looks like 30 per-cent might be the right number. I don't know what the rightnumber is, but we've received a lot of documentation from tribes. Ifit's not _ flat fee, a formula that's simplified of some kind thatwould take us out of the negotiation process of trying to jockey ourcosts up on the front end, and convince the IG or us, or somebodythat we have this much money and then at the end of year findingout that we're short and then have to over-recovery or under-recov-ery and all that. The resent system lends itself to a tribe increas-ing its overhead. That's the only way the tribe wins, by increasingits overhead. And the more overhead, the bigger the computers are,the more people they can hire, the bigger the indirect cost rate, themore money a tribe, gets.

I think it's counterproductive. I don't believe we should penalizea tribe. We should work to find that happy medium, if we can, ofwhat is necessary to operate this Federal function that is beingtransferred. It's not P CETA grant, a HUD grant. It's not some-thing from the Department of Defense where you have typical indi-rect cost negotiations, profit and loss. We're transferring a Federalfunction from an Federal agency to another government. We'reasking that government to operate that Federal responsibility onour behalf'. The same kinds of costs, the same kinds of overheaddon't necessarily apply.
Removing the contracts, as is suggested in the bill, from procure-ment system is only part of the answer. It's not the purchase ofgoods, or it's not even the acquisition of a community developmentblock grant from HUD. It is simply a transfer function. And weshouldn't have it in the procurement mode. And it shouldn't evenbe called a contract, in my opinion. It should be simply a transferof authority. And there should be minimum oversight. Tribes couldset forth what they expect to do with this budget that they're goingto get. We monitor and have an annual audit.The tribes must have more flexibility in the spending of thismoney. Because we operated a list of programs, doesn't necessarilymean that those are all valuable on the reservation. It's quite pos-sible that the tribe would rather emphasize something totally dif-ferent. And it's my opinion that the tribe should have that kind offlexibility, as far as our programs are concerned. I think Dr.Rhoades certainly has a different situation. Obviously, you're notgoing to give a tribe money to operate a clinic and then have themset up a law enforcement program. But we operate many, manydifferent kinds of programs. And many of those, I think, lend them-selves to the need for greater flexibility of moving the moneyaround.

I want to emphasize again, that it is simply a matter of thetribes carrying out our Snyder Act, Federal responsibility. We'renot trying to give :hat up. We still would retain the Federal re-sponsibility, and because we have tribes that are in serious finan-cial and administrative difficulties, unfortunately I can't recom-mend that we just turn over all of the money to all of the tribes.There has to be some residual for a period of time where theBureau of Indian Affairs retains capability to step in and help op-
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erate a tribe and the tribal government. We have that situation
presently with a couple of tribes, one very large and one fairly
small. But I would like for us to see the day when the Bureau of

Indian Affairs could literally step out of the picture and put the
budget with the tribes and let them carry out the responsibility
that they believe is in the best interest of what's going on on that
reservation.

As I said, in my statement, there's attached to it an addendum

that contains specific recommendations if the proposed legislation

is to go forward. But I think that we certainly can live with that
legislation witn some of the amendments that we've proposed. I

would still recommend further work by the committee and giving

us some additional time, perhaps to sit down with the committee
and see if we can't put our heads together and maybe come up
with some alternative, at least in the Bureau programs. Maybe we

need to think about a different kind of operation between us and
Indian Health Service. We find the same thing to be true it our
budget with education, for instance. That where we operate a fairly
large $200 plus million program, and it's a single kind of activity
like education it lends itself much easier to certainty than when
we're dealing with 20 or 30 different line items, all the way from

law enforcement to child welfare, to general assistance, and em-
ployment assistance and housing, and all of that. It's extremely
complicated once we start mixing all of those kinds of programs to-

gether. And it sometimes doesn't lend itself to a quick fix kind of
thing.

So with that I appreciate the committee's time and would be
happy to answer questions now, or after Dr. Rhoade's testimony.

[Prepared statement of Mr. Swimmer appears in the appendix.]
The CHAIRMAN. At the outset, I would like to advise you, if you

haven't heard, that we have scheduled a markup of this measure
for October 21. But being aware of your concerns and your desire
to have a greater input in the final outcome of this measure, even

if the markup is held on October 21, I can assure you that if it is
reported to the Floor, it will be held until mid-November. This
should give you and the staff sufficient time to get together. And if

you feel that amendments of clarification would be appropriate, we
can resolve that on the Floor.

Mr. SWIMMER. Thank you.
The CHAIRMAN. Second, can you tell us how you reached this 15

percent?
Mr. SWIMMER. It was a number that was arrived at before I came

on board. In addition to that it was a number that I looked at sev-
eral tribes' operations to see what their current rates were. The
second largest tribe in the country had an indirect cost rate of

around 12 percent. Navajo, the largest I believe, last year's was 15

percent.
I looked at many of the smal:er tribes operations and found some

without any indirect costs. They didn't draw down indirect. They
were using what's c ]led self-determination money to operate the
administrative side of the government. i found some that had rates
that exceeded 40 and 50 percent. The study that was done, various
studies none of which I consider to be state of the art type studies,
but reviews done within our own budget shop, indicated that the

t 4
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Bureau's overhead was somewhere between 12 and 20 percent.Nobody could pin it down, but 15 looked as good as any.I often say that my mistake was that in addition to the flat fee, Isuggested a number. If I had left the percentage out maybe I wouldhave had more cooperation on establishing the number. But thatwas the intent. It was not the idea that 15 percent was right orwrong. It was an effort to establish a fixed number that perhapscould be determined after substantial review with the differenttribes and find out what that right number is. And it may even bethat it would have to be a scale, say tribes under $10 million wouldhave a rate of 20 percent; over $10 million, 15 percent; over $50million, 10 percent. But I just contended that if we could eliminatethe pre-audit, the post-audit and all of the negotiations which areextremely expensive it would be better. I know in our tribe alone, Iestimated the cost of negotiating rates with the Inspector Generalin doing the pre and post audits was anywhere from $50 to $75,000a year. If we could eliminate some of those costs and go to a simpli-fied system and could agree on the fairness of it, that it wouldmean a tremendous amount of benefit to the tribes. I believe weneed a system that would not be a payback or an over/under recov-ery, that if we could set up an incentive system that would allowtribes to keep whatever that amount was and use it for programs,or use it for tribal government. But there would be a balancingwithin the tribe, an incentive, if you will, to save administrativemoney instead of build a huge bureaucracy that's going to spendmore money in order to attract a greater percentage.
The CHAIRMAN. Does the Navajo's 12 percent also include thecost of insurance?
Mr. SWIMMER. I believe Navajo, I said, was around 15 percentlast year. I'm not sure that it does. All I know is that whatever theindirect cost rates are that are negotiated, generally insurance isincluded in that I believe, as one of the items that is negotiated.They contract over $100 million from us.
The CHAIRMAN. You spoke of a tribe with no indirect costs. Ican't quite imagine that.
Mr. SWIMMER. Well, what they did. These were some Pueblosand they were receiving awhat we called a self-determinationgrant. The self-determination grants were originally part of PublicLaw 93-638 to help tribal governments achieve a certain level ofoperation. If the Government didn't have an accounting system, forinstance, the tribe would be given a grant to develop an accountingsystem, or a personnel system, or whatever is needed.In some cases what I was told is that the cost of having to negoti-ate, and the difficulty of negotiating indirect costs was such thatthe tribethey had small contracts anywaysimply supporteditself, it's tribal overhead, with its self-determination grant. I don'tbelieve it was intended to be a continuing grant, but it turned outto be that way. And so they would receive a few thousand dollarseach year, ~id that's what they would pay their travel and admin-istration with.

One of the concerns with our flat fee proposal was that some ofthe tribes were concerned that if we went with a flat fee that itwould give tribes money that didn't have fates, or it might rewarda tribe that was at a lesser rate than what was being proposed. But

80-837 0 88 2
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I contend that any tribe that is operating one of our programs
should have enough overhead money allocated to it to help defer
the actual cost of operation. And again because of the cost of nego-
tiating those rates, some tribes, especially the smaller ones, simply
don't do it.

The CHAIRMAN. The committee inquired with the Office of Man-
agement and Budget [OMB] as to the practice in other agencies.
We have been advised that in all other Federal agencies, other
than BIA, there's a special contract office, or some contract special-
ists, responsible for negotiating contracts. And then they have an-
other office, call it what you may, the auditing office or the Inspec-
tor General, that does the auditing. They are separate entities. In
your operation you have one office that does both. And the ques-
tion of conflict of interest comes up.

I would like to know what your justifications are in maintaining
one office to carry out two functions, two different functions?

Mr. SWIMMER. We require an independent audit. We do not do
the audits of the tribal 638 grants. We do negotiate the contracts.
It's really not a negotiation. The law simply provides that the tribe
is entitled to receive the same amount of money that the Bureau of
Indian Affairs is currently spending on that particular activity. So
in the Public Law 93-638 type programs, we simply transfer, gener-
ally, those funds over to the tribe when they execute a contract
with us.

The negotiations that go on around that mainly involve all of the
procurement regulations that we have to go through in determin-
ing how the money is spent, the kinL of reporting to be done, and
what-have-you.

On the other end of it the tribes are required, under the OMB
Circular, to have their auditing done by an outside firm. And they
submit those audits to us. Now, we have the ability to call on the
Inspector General and do independent audits of tribes, also. But
our function is only one of monitoring during the contract term.

The CHAIRMAN. But your office also monitors and sets the stand-
ard for the auditing doesn't it?

Mr. SWIMMER. I don't believe so. I might not be understanding
exactly whatthis is Hazel Elbert who has joined me at the table,
who is the Deputy primarily in charge of this section of our budget.
But she informs me that the Inspector General sets the standards
for the audits, and for the auditing, determines what the independ-
ent auditor will evaluate. We do not do that as a program matter.

The CHAIRMAN. As you may have noted, we just got a call to go
vote. I will have to report to the Floor. But since we were not able
to get your statement in a timely fashion, we were not able to
study it. So with study we would like to submit to you questions to
which we hope you will respond.

Mr. SWIMMER. Certainly.
The CHAIRMAN. And if I may at this time, I would like to call a

short recess to respond to the call.
Mr. Secretary if you are busy and you have to return to your

office, this may be a good time, sir.
Mr. SwIMMER. Thank you.
[Recess.]
The CHAIRMAN. The hearing will please come to order.

r ,..
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Senator Evans.
Senator EVANS. Thank you, Mr. Chairman.
Unfortunately, Mi. Swimmer, I wasn't able to be here for your

testimony, but I would follow one line of questioning. It seems to
me from reading your testimony that some of the difficulties you
point out right at the very beginning lies in the intricacies in
which we have found ourselves in the whole contracting process.

What's your view of the history of all of that? Why have we
veered so far from, as you put it, a clear statement of President
Nixon more than 10 years ago? How are we getting ourselves so
bound up in conflicting and probably unnecessary regulations?

Mr. SWIMMER. I think it was something that was so unique and
innovative at the time in the Federal Government system that
once the law had beea passed and given to the agency, there really
wasn't a mechanism to deal with it. And so the term, contract, was
added to the whole concept of self-determination. And once that
term had been added, it was followed with the idea that there were
to be somehow procurement contracts.

The intent, as I understood it at the time, was that really it was
to be a Federal responsibility, a Snyder Act responsibility of the
Federal Government to Indian tribes, and that responsibility would
be exercised by the Indian tribe. And that moneys through self-de-
termination grants, and what-have-you, would be made available to
Tribes to establish governments where there weren't any, and de-
velop accounting systems. But then when it got moved over into
the contracting mode, many, many pages of regulations developed
around that. And we were boxed in, and have been sort of boxed in
over the years, to treat these transfers of functions just like we
would treat a HUD contract, or an application for a CETA grant,
or any number of other things the Federal Government makes
available in the normal course of business. But that wasn't the way
'hese functions were supposed to be operated.

And so I think that when we got it tied up in the procurement
law and all, that it created those obstacles. And one other obstacle
that I mentioned earlier that it created was that no one seemed to
consider the impact on the personnel of the agency. There were
some provisions to extend, and your bill provides an extension of
this, some of the benefits of the Federal employee, and allow that
to be continued. But beyond that, for instance in the case of an
agency superintendent who has successfully contracted out his
agency, the most we can offer him besides maybe a pat on the back
and a good rating, is a downgrade. He actually loses money because
of the` contracting out. I don't believe there were sufficient consid-
erations given to the incentives of how this program would work.
And certainly it did get tied up in the contract/procurement type
procedures that I don't think are necessary to make it an effective
program.

And then, of co'rse as 1 mentioned earlier too, it got tied up in
the fiscal year funding situation, so as now we're locked into allo-
cating to tribes only a small percentage of their moliey for next
year. And it makes it difficult to operate going into the fiscal year
knowing that you only have 11 percent of the money that you had
last year. So it's all--

t
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Senator EVANS. I don't think you can be blamed for that. I think
that's our processes up here that have caused us to be extraordi-
narily late in finishing our appropriation and budgeting process.
And it makes it impossible for you to know what's going to happen.

Mr. SWIMMER. One idea I suggested, that I don't think would
have a budgetary effect, that I frankly don't know how it would
look on paper, but it would be a calendar year, because this experi-
ence has been continuing, so that maybe if we could do the transfer
renewals on a calendar year it might get us over this glitch that
generally happens.

Senator EVANS. Do you have, in working out your proposals, this
veers a little from the questioning I want to follow, but in working
out those budgetary proposals given the fact that we haven't final-
ized anything yet and won't probably for another month, you work
on the basis of the President's request rather than on the basis,
say, of prior year appropriations, which probably at least from his-
tory is likely to be a more accurate view of what's going to be
available in the President's request? Are you required or con-
strained by the Office of Management and Budget or by the Ad-
ministration from above somewhere to use the President's request
even at this late date, or preparation of these estimates for next
year?

Mr. SWIMMER. I believe so, but let me double check that.
I'm told that we would live by the language in the Continuing

Resolution which would be the lower of the House or the Senate.
Senator EVANS. I understand that, but--
Mr. SWIMMER. We would not be further constrained.
Senator EVANS. The Resolution hasn't passed yet, and so at this

point even though we're already into the new fiscal year, Continu-
ing Resolution, other than the temporary one, hasn't passed. Are
you now at the point where you're basing, or would change the
basis of your negotiation to the Continuing Resolution now in effect
rather than the President's request?

Mr. SWIMMER. Yes.
Senator EVANS. But you don't do that until a Continuing Resolu-

tion has actually passed?
Mr. SWIMMER. That's right.
Senator EVANS. So is that a requirement laid on you by the

Office of Management and Budget, that you cannot use as a base
point the prior year appropriation, but instead must use the budget
request of the President?

Mr. SWIMMER. OMB does set the basic guidelines for us to use,
and there's a little confusion on it, but I guess for planning pur-
poses, we would use the President's budget for the Continuing Res-
olution purposes we'll probably end up using the lower of whichev-
er number it happens to be, whether it's the President's budget or
the CR.

Senator EVANS. And then when the final appropriation act is
passed, you of course use that?

Mr. Swimmer.. Then we would make the adjustments. And of
course, often times they're substantial.

Senator EVANS. And the problem is that we end upno wonder
it's confusing out there because you end up with three different
levels of planning then?
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Mr. SWIMMER. At least.
Senator EVANS. One, the President's level, and then the lower of

the two and then the final one.
If you were to start by stripping away everything that has been

done both through regulation and subsequent law t) President
Nixon's statement on what he thought the relationship ought to be,
how would you redraw it? What would be an appropriate, in your
view, what would be an appropriate way to cut through the thicket
we have now built for ourselves? Does it require just change in reg-
ulation? Does it require change in law as well? That's really what
we're aimed at here in this proposal.

Mr. SWIMMER. It would probably require of new legislation, a
substantial change so that we don't get bogged down in the regula-
tory process, once whatever law is passed.

I suggest something that would be, as I would style it, a transfer
of authority or a transfer of function, or a delegation of function, or
call it something besides a contract to start with. And then have it
more in the nature of aI use the word grant, but I use it cau-
tiously, because it connotes something to Indian tribes that I don't
meanbut an ease of transfer of the Federal dollars. The Federal
responsibilityour agencies are different than all other agencies in
government. We're bound by Snyder Act and subsequent laws and
treaties, and we have certain Federal responsibilities that we carry
out on behalf of Indians. And what we're doing is simply transfer-
ring those operations over to an Indian tribal government to carry
out. And it shouldn't be anything more than that.

The responsibility will always remain, and that's the point I
want to emphasize, that we're not turning over responsibility or ab-
dicating responsibility, which many of the tribes think might
happen. But if we could have an ease of process that would allow
us to grant the money to the tribes at the appropriate level that's
been determined by Congress as the appropriated amount, and re-
quire a minimum reporting with an outside agency, perhaps, or an
agreed auditing firm doing a programmatic audit and then a fiscal
audit at the end of the year, and minor monitoring.

The point that makes a bill a little more difficult and it has but I
think could be worked out, is that we must retain an ability to per-
form those functions. So that if a tribe actually fails to perform, or
chooses not to perform those functions, the Bureau of Indian Af-
fairs still must be in an action mode to go onto that reservation
and perform those functions, such as law enforcement or otherwise.
So there is going to remain an overhead problem within the
Bureau, a program commitment within the Bureau that maybe
excess to our needs, but I still believe that maybe there are ways of
balancing that a little better.

One provision that has been suggested in the amendments is on
retrocession, that it would be a year instead of 90 days, which gives
us a chance then to gear up and do the program if need be. I think
that given a few more weeks that with what your staff has worked
out with tribal leadership, if we can meet with your staff and could
work together, maybe we could come up with this simplified legis-
lation and avoid the multi-pages of regulations that are there now.

Senator EVANS. I hope we cui do that. I understand before I ar-
rived, you talked about 6 weeks. I hope we can do that in some-
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thing considerably less than that, or at least work toward that. I
think Mr. Chairman's current schedule is for an attempt to have a
markup on October 20.

The CHAIRMAN. I announced that we will have the markup on
the 21st, with the assurance that this matter will not be voted
upon by the Senate before the middle of November.

Senator EVANS. So there are two stages. Obviously we'd like to
get legislation in as good a shape as we can before we pass it out of
committee. There will be a chance after that, of course, for further
perfection, but we do hope that you'll have a chance to work with
the staff and with the triial leadership.

Mr. SWIMMER. Very much so, and some of the other witnesses
here today may have some input into that. But I'm looking, as
much as anyone else, for answers. And welcome all the help.

Senator EVANS. Thank you, Mr. Chairman.
The CHAIRMAN. Senator McCain.
Senator McCA1N. Thank you, Mr. Chairman, and thank you for

holding this hearing today, and thank you for appearing, these two
very important witnesses that I've had the privilege of dealing with
now for some period of time.

Mr. Swimmer, on the subject of the audit of methods of reim-
bursing Indian organizations for indirect costs incurred, I know
you're familiar with that study that was done by the President's
Council on Integrity and Efficiency, and you made a response to
that report. And in your response you state, since contractors have
the opportunity to meet 100 percent of their indirect cost rates
from the funding provided under the total contract amounts, any
shortfalls for indirect costs would have to be self imposed.

I'm not sure I understand your logic in that statement, given
that I think it's very clear that there has been a shortfall in fund-
ing for overall programs. So if we fund each one of them to 100 per-
cent, then you either don't have enough money for some entirely,
or you're left with some indirect costs that have to be funded. I'm
not sure what you mean by self imposed.

Mr. SWIMMER. Well, I think what is meant there is it's really a
choice of the tribe, and if they actually do not have the funds to
operate the administra+. 'e costs involved in the program that they
could dip into program funds. But your conclusion would be right
that conceivably that means that there would be less program dol-
lars and more administrative dollars

Some tribes have chosen to do that. Some have lived with the ap-
propriations that we were able to give to them. And in most cases
that has not been at 100 percent level of the indirect costs. So there
have been adjustments by the tribe in the program. We're suggest-
ing that they could dip into the program if need be to meet their
indirect cost needs.

Senator McCA1N. But I think you would agree that not without
some sacrifice of some kind given, I think, that we are in agree-
ment, that there has been a shortage of funding. I'm not blaming
that entirely on the Executive Branch, the Congress does still have
control of the powers of the purse.

Mr. SWIMMER. There might be some value in combining the two
some way and letting the tribe use what it needs to for its over-
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head, technical overhead versus program direction and that kind of
thing.

But there definitely has been less money than what was negotiat-
ed as far as indirect cost rates because of the budget constraints.

Senator McCAIN. Thank you.
While you're here, are we going to see a resolution of the Pascua

Yaqui constitution problem soon, I hope?
Mr. SWIMMER. Well, I certainly hope so. It's one of our more

trying problems right now and we are hopeful that we'll have an
ability to have a government and operate Federal programs.

Senator McCAIN. Well I think that some of the events that have
taken place are very unfortunate and I hope that we can get it re-
solved as soon as possible, because the prospect of many of those
programs being suspended can cause, I think, great difficulties for
it's tribal members.

Mr. SWIMMER. Yes; we would, of course, continue to operate the
programs, but we're anxious to get back into a contracting mode
with the Tribe.

Senator McCAIN. Thank you. Thank you, Mr. Chairman.
The CHAIRMAN. Mr. Secretary, in your opening remarks you

mentioned the problem of personnel being displaced as a result of
the diminished work load from increasing numbers of contracts. Do
you have any plans, legislative or administrative, to cope with this?

Mr. SWIMMER. Nothing specific, except the general concept of
some incentives. It could take the form of any number of things.
And some actions that are taken through our personnel system
result in the ability of an ind;..rilual to take early retirement, or
there are some provisions where they might receive an incentive
:sonus, or something like that. But I just think that maybe by look-
ing at the personnel system generally, and what happens in other
cases where people are displaced for other reasons that maybe we
could find some examples that might work in these cases.

It just seems to me it was something that wasn't consid :red and
as a practical thing when the Federal bureaucrat is asked to do
something that is in his own worst interest that you're going to
have a block there, a psychological block, at least in trying to carry
that function out.

The CHAIRMAN. I have a question, not related to anything here,
but since you are before the committee today, I thought I would
take advantage of this opportunity to ask you about a problem con-
fronting the Cochiti Pueblo.

As you know, for many years the Cochiti Pueblos have been
faced with this problem of the dam.

Mr. SWIMMER. Yes.
The CHAIRMAN. And I note that most of the discussions have oc-

curred with the U.S. Attorney's Office, the Corps of Engineers, and
the tribe. Now the Corps of Engineers, apparently has advised the
Attorney General's Office to bring this to a head by going to court
instead of amicably resolving this matter.

I have looked over the facts as disclosed to me by all parties, and
it would seem that in this case, the Cochiti Pueblo Indians are the
unfortunate victims. The problems were not of their making. And
my question is a simple one. What role is the BIA playing? Are you
serving as an aavocate of the Pueblos? Or are you standing back as
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a disinterested party? Or are you on the side of the Corps of Engi-
neers?

Mr. SWIMMER. We have been serving as an advocate to the
extent that we have been invited into the process. I personally
toured the area from the air. I believe definitely, and our experts
have told us, that the dam is a major problem out there in the way
it was constructed. They apparently did not provide sufficient
drains for the underground seepage. It continues to invade the res-
ervation and from what our people tell us it eventually will go on
down and cause damage even further downstream to the Cochiti.

I have visited with the Corps of Engineers, personally asking
them to extend the time lines for negotiations. I found them to be
somewhat intransigent on this issue. And I don't know why par-
ticularly, because on others that we've dealt with them they
haven't been quite as adamant. But I do think that it's the situa-
tion that lends itself to continued negotiation. I'm advised just now
that the Corps, I believe has withdrawn its demand, or its threat of
action. And I would hope that they would permit us to continue ne-
gotiating this situation, because it has a potential for a substantial
budget impact, of course, on the Corps, because absolutely some-
thing must be done in the form of drains, or a diversion system or
something to keep the water from invading the reservation lands
generally in the future.

But we very definitely, through the area office, and some person-
al work of mine have been advocating for the Cochiti to get the
problem resolved, and would certainly be willing to work with this
committee with our technical people to furnish advice, or help in
any way we can to resolve it.

The CHAIRMAN. I hope you will serve as an advocate and call
upon the Corps of Engineers to straighten up.

Mr. SWIMMER. I understand we have contributed funding to the
study to help determine a solution to it also. I think about $40,000
has been contributed from our budget to help the tribe do this
study to determine what can be done to solve the problem.

The CHAIRMAN. I thank you very much.
Now we call upon the Director of the IHS, Dr. Rhoades.

STATEMENT OF DR. EVERETT RHOADES, DIRECTOR, INDIAN
HEALTH SERVICE, DEPARTMENT OF HEALTH AND HUMAN
SERVICES, ROCKVILLE, MD

Dr. RHOADES. Mr. Chairman, and members of the committee, I
am Dr. Everett Rhoades, the Director of the Indian Health Service.
I appreciate this opportunity to testify on S. 1703, a bill to amend
the Indian Self-Determination and Education Assistance Act of
1975.

I share with Mr. Swimmer a prospective which is dual in one
sense. I spent a number of years dealing with Indian Self-Determi-
nation from the perspective of being a tribal council member prior
to moving into a new scene of responsibility as the agent for the
Federal Government in carrying out this responsibility as well. I
think the general remarks made by the chairman and by Mr.
Swimmer accurately depict the historical development of the self-
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determination process to the point where we are today. I echo
those.

I have a prepared statement from which I'd like to make rela-
tively few points for purposes of discusLion. You mentioned it
would be entered into the record.

There are a number of distinctive inherent elements in a health
system which require special consideration, and which in some in-
stances add to the complexity of an otherwise already complex
process. For example, the Indian Health Service, which is the pri-
mary organizational entity whereby the Federal Government car-
ries out its responsibility, as has already been enunciated by Presi-
dent Nixon in 1970 and President Reagan in 1983, and by the
Indian Self-Determination Act itself, over the years, has developed
a tripar'heid system of delivering health care to Indian people.

The first element of this system is the direct delivery of healti-
services by the Indian Health Service as an organized health care
delivery system. The Indian Health Service staff operates 45 hospi-
tals, 71 health centers and several hundred smaller health facilities
and satellite clinics scattered across the United States.

The second mode of delivery is administered by the tribes basi-
cally through the impetus of Public Law 93-638, in which, as
you've already pointed out in your opening statement, the tribal or
ganizations themselves now operate six hospitals and approximate-
ly 250 health clinics.

The third mode, of course, is a substantial one also. It is the pur-
chase of medical care by either the Indian Health Service or the
tribes from private providers also serving the general population.

Public Law 93-638 provides the tribes with an option to freely
choose to either take over the management of most Federal pro-
grams serving them or to retain Federal management of their pro-
grams. The tribes that choose not to take over management of
their health programs from the Indian Health Service are not pe-
nalized for making that decision. We have always held a view that
a tribal decision not to contract is equally an expression of Indian
Self-Determination. In either case, however, I would like to empha-
size a point that Secretary Swimmer has made. There is a continu-
ing Fedez al responsibility for the health of Indian people which I
do not believe that we should abrogate.

For ex:imple, there must remain on the government side, a
mechanism for ensuring the quality of care that goes to Indian
people. I want to emphasize that in making that statement, that is
in no way a judgment on the quality of care that is provided by the
Indian contractors. The quality of care is clearly equal to, if not su-
perior to that of the Indian Health Service direct system generally.It seems to me that there is a residual responsibility which we
must not abrogate.

Likewise the statutory authorization for a Tribe to retrocede a
program, it seems to m', requires a residual mechanism for that
program to be retroceded if the tribe should so choose. It is my
opinion that the development of self-determination under Public
Law 93-638 has in fat. been successful. That is not to say that it
has been either easy or without controversy or disagreements, and
that it doe- not have a number of continuing problems that need to
be addressed, and to which the committee is giving its attention.
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I believe evidence that it is working is contained in the fact that
as of last month, the Indian Health Service was administering ap-
proximately 400 active Public Law 93-638 contracts. The contract
support provided by the Indian Health Service amounts tc approxi-
mately $180 million. I believe that that is a substantial measure of
progress 'nce the bill was signed in 1975.

In mor- recent years we have also added Public Lev. 93-638 con-
struction contracts which presently represent approximately $13
million ( f o'ir construction appropriation. I would only echo what
has been said, also, about the fact that an inherent requirement for
tribes to assume control over a program, and I would dare say re-
gardless of the derivation of that program, is a necessity for that
tribe to have the resources that they must have in order to build a
structure within that tribe to oversee and maintain the program.

This aspect of need is addressed in a number of ways. Again,
part of which has already been addressed here this morning, and
the difficulties and complexities of which are certainly shared in
the Indian Health Service. We have, I think, aggressively pursued
a series of obvious impediments in the continued transfer of re-
sponsibility to the tribes. We have set up a series of close collabora-
tive activities utilizing Indian tribes, as well as Indian Health Serv-
ice staff, to make recommendations to me about indirect costs, and
how they should be set, to say nothing of how they should be met. I
expect within a few weeks to have recommendations from a tribal
and Indian Health Service staff working group as to recommenda-
tions regarding the most appropriate tool for the transfer of re-
sponsibility to the tribes. I don't need to go into this further. The
general perception, which I share, is that the usual contract mech-
anism is not arropriate for this activity. We are seeking some
other mechanism to carry this out.

In addition, as if all of this were not bad enough, there is another
requirement, another mandate that has been placed upon the
Indian Health Service in regard to the delivery of health care. It is
what has come to be identified as equity in funding, equity in re-
sources. Both at the direction of the Congress, through this very
committee, othe bills, and in a court case in California, the Indian
Health Service is required to implement a system of the allocation
of resources that will eliminate certain inherent inequities that
have developed over the years.

The basic premise of this equity mechanism that we call Re-
source Allocation Methodology lies in a differential proportional
provision of resources directed, first of all and primarily, at those
Tribes or service units which have the lowest level of funding com-
pared with their peer colleagues who have relatively better fund-
ing. Otherwise equity cannot be achieved. I think it is clear that
the reaching of equity in some instances will come into and has
come into conflict with the goals and objectives of self-determina-
tion. One of the concerns that we have about the bill as written, is
that we believe that it will seriously interfere with the continu-
ation of equity allocation of resources.

There are a number of provisions in tl a bill, if I could turn my
attention specifically to S. 1703, that we believe require further
consideration. As written, will not bring the remedy which every-
one, including the committee, seeks, particularly for the tribes. A
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number of provisions in the bill appear to be directed primarily to-
wards activities within the Bureau of Indian Affairs. As Mr. Swim-
mer has already pointed out, the history of the development and
implementation of Public Law 93-638 has taught us that there are
some activities which are more easily contracted in this case, than
other activities. A single mechanism that does not have a great
degree of latitude may compound certain problems.

We certainly applaud the goal of simplification and strengthen-
ing of the self-determination process. As I pointed out, we have, in
the last couple of years, I think made a considerable degree of
progress in that direction. I have pointed out, however, that I am
concerned about provisions in S. 1703 that would seriously hamper
our efforts to equitably allocate resources.

In addition, I believe that the desire to increase flexibility on the
part of the tribes may, in some instances, restrict an important
flexibility on the part of Indian Health Service management that
requires further examination. I believe that there are provisions
which proviue unworkable or potentially harmful solutions to prob-
lems for which some solutions have already been developed.

For these reasons, we do not feel that we can support the bill as
it is currently drafted.

A foot- lte to the question of the allocation of resources, as an
example of the complexity in the operation of the healtn program,
is that some of the certainties that appear to be put in pla,:e by
this bill to ensure a level of funding for those tribes who are oper-
ating under contract, of necessity those resources will have to come
from tribes that have elected not to contract. Hence we believe it
would impose a penalty on those tribes, which as I've said earlier, I
believe flies in the face of an equitable allocation of resources.

Finally, the well-intentioned desire to deal with the ever escalat-
ing costs of malpractice and liability insurance in which the bill
proposes to extend a Federal Tort Claims Act provision to tribal
contractors, we must oppose because we believe that it opens a vast
opportunity for the extension of this responsibility to all contrac-
tors. The Denartment will attempt to deal with this very real prob-
lem in the formulation of future budgets by seeking to make avail-
able the resources for that cost through that process.

In closing, Mr. Cnairman, I would like to underline Mr. Swim-
mer's point that would be very desirable to spend more time in
discussing variov s provisions that we believe may in fact may be
harmful. And v e would welcome the opportunity to continue to
participate with the committee this endeavor.

With that, I'd like to conclude my summarization of remarks and
I'd be available to try to answer any questions that the committee
may have.

[Prepared statement of Dr. Rhoades appears in the appendix.]
The CHAIRMAN. Thank you very much, Dr. Rhoades.
Before proceeding, I am pleased to announce that we are honored

this morning by the presence of distinguished members of the Bar
Association of Sweden. On behalf of the Select Committee on
Indian Affairs, welcome. This committee, as you may have heard,
has jurisdiction over the affairs of Native American Indians. The
Native American Indians enjoy a special status in our Country, a
special status of sovereignty. And this morning we are dealing with
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an aspect of that and we have as witnesses, the Assistant Secretary
for Indian Affairs, and Dr. Rhoades in charge of the Indian Health
Service. I hope that you will find our hearings interesting.

Now Dr. Rhoades, a few days ago we were called upon by tribal
leaders in Alaska advising us that in their contract they found it
necessary to spend over $1 million to acquire medical malpractice
insurance. And by so doing, they had to deny themselves necessary
moneys for direct medical care.

What is the national picture of tribes being required to purchase
such insurance policies?

Dr. RHOADES. I do not believe that I have those figures at hand,
Mr. Chairman. We are compiling that and I'd be very happy to pro-
vide that to the committee within a few days if I might.

The CHAIRMAN. Does your agency purchase medical malpractice
insurance?

Dr. RHOADES. No, sir; the Federal Tort Claims Act, as I under-
stand it, is the mechanism within the Federal government that
looks after that kind of activity for Federal employees.

The CHAIRMAN. So therefore, you cannot fairly compare your in-
direct costs with the indirect costs of Indian tribes?

Dr. RHOADES. Yes, sir; that is absolutely correct. There are cer-
tain other factors as well that make a comparison inaccurat ..

The CHAIRMAN. What suggestions do you have to allerate this
problem of medical malpractice insurance?

Dr. RHOADES. It is a very difficult problem, a National problem,
one of the preeminent problems in the provision of health care in
the United States. Secretary Bowen and the Department of Health
and Human Services has just recently received a report, I believe,
from a task force that he has empaneled to address this question. I
do not know the recommendations of that group at this moment,
but I believe they may be available very shortly-.

The dilemma posed by the Alaskan contractors I th_nk, appro-
priately addresses the dilemma. And that is la. escalating costs
can only come out of the program costs as it currently exists. I do
not consider myself anywhere close to being an expert on the prob-
lems of malpractice in general. I believe that the solution to the
problem of liability for medical care is a National one, which the
Indian Health Service, obviously, would participate in, but the solu-
tion of which lies outside our ability.

What little reading I have done about this problem suggests that
other countries in the world have dee It with it much more satisfac-
torily than has *tie United States. I better not go very far into this,
I don't know what the Bar Association of Sweden might have to
say about it, to say nothing of the P Association of the United
States. But if I might repeat what is very, very prevalent in the
media, that we live in an extremely litigious society in this Coun-
try, and somewhere therein there lies a great deal of the solution
of the problem. The immediate solution, as it applies to Indian con-
tractors, is not so easy to solve.

The CHAIRMAN. Dr. Rhoades, in y.mr opening remarks you cited
the great numbers of contracts, 638 contracts, the IHS has with
tribes. How many have been retroceded by the tribes, or reasPumed
by your service?
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Dr. RHOADES. I'm pretty sure that there have not b en more than
one or two relatively small contracts for health care or pieces of
health care that have actually been retroceded to the Indian
Health Service.

The CHAIRMAN. I am certain that you have noted that we have
just been called to return to the Senate for voting purposes. Since
we were not able to study your written testimony, we just received
it a few minutes before we opened the hearings, I will have to send
you statements and questions for your response. So if you will re-
spond to those questions I would appreciate that.

Dr. RHOADES. Yes, sir; we'd be very glad to. And I also extend my
apologies to the committee for the lateness of receipt of that open-
ing statement.

The CHAIRMAN. Senator Evans.
Senator EVANS. Thank you, Mr. Chairman.
I wonder if you could explain a little more in termsI wrote it

down that this proposed bill would interfere with equitable alloca-
tion of resources. Is that another term for spreading poverty?
[Laughter.]

Dr. RHOADES. That is a prospective relating to the allocation of
medical resources which is not entirely inaccurate in a certain
sense. I suppose it depends somewhat on the prospective of the
viewer.

If I might give an example of the disturbance of achievement of
equity, there are examples within your own representation, Sena-
tor Evans. If we were to carry out one of the provisions of this bill
that says that a tribe that enters into a contract with us basically
is ensured that level of funding, there are situations which un-
doubtedly would arise that would require an adjustment, even a
lowering of that level of funding, or else we would have to take
that funding from a sister program in order to achieve equity.
There is just no other way to achieve equity without this differen-
tial distribution of resources.

Senator EVANS. But what you're saying, it seems to me, is it's an-
other way of saying we don't have enough money to provide all of
the indirect costs for these programs, so therefore we just want to
make sure that everybody pts shortchanged about the same
amount?

Dr. RHOADES. No, sir.
Senator EVANS. If everybody got an adequate amount then you

woul In't have to worry very much, would you about whether the
early ones retained their adequate amount and subsequent ones
would get their adt pate amount?

Dr. RHOADES. The question of the determination of an adequate
amount is one of those judgement decisions that leads to great dis-
,:ussion. The points of equity, or the failure to continue the equity
process, is just as true with the addition of new resources as it is
with the diminution of resources. One can achieve equity by bring-
ing vp those at the bottom of the scale, or one could achieve equity
by decreasing those at the top of the scale or some combination
therein. That process really is independent of whether there are
enough resources or not.

Senator EVANS. I guess I'd like to distinguish between equaliza-
tion and equity. If you bring those from the top down, so everybody
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is shortchanged, that's equalization, but I don't believe that in my
view it would be quite equity. I think equity connotes something a
little more like bringing everybody to an adequate level.

Dr. RHOADES. I agree with that. That's the concept that Indian
Health Service operates with.

Senator EVANS. One of the problems thatlet me go back to
your testimony here. On page 10 you say, therefore the Indian
Health Service is working with tribal officials to develop in IHS
policy on tribal consultation and will consider the information and
concepts included in a recent policy paper on this subject developed
by the National Indian Health Board.

I think it might be helpful to have that policy paper submitted
for the record, if it's not horrendously long.

Dr. RHOADES. We would be happy to do so. It should not be.
Senator EVANS. Could you just describe for me then, very briefly,

what you consider an appropriate policy for tribal consultation?
What does that term mean to you?

Dr. RHOADES. The policy that is actually referred to in this para-
graph, is intended to go beyond a policy regarding Indian participa-
tion. It is actually a policy to deal with all of the complexities of
resources for programs, so-called administrative or indirect costs on
one hand, and the achievement of equity on the other.

I do not know what adequate tribal consultation really consists
of in its entirety and I would dare say that the definition of that
would vary whether one is representing a Tribe on the one hand,
or the Indian Health Service on the other. The way that Indian
Health Service has addressed it, however, is that we have had a
series of National workshops with Indian participation in the plan-
ning and design and the development of the agenda of that work-
shop, a given workshop. We've had a series of three now. During
the course of operation of those workshops, we have been able to
achieve a very high degree of collaboration in investigating, exam-
ining, discussing, and analyzing all of these questions between the
tribes and the Indian Health Service. At the second one of these
conferences, I believe, the breakthrough came when there was a
proposal for dealing with so-called indirect costs that was developed
by the tribes and discussed and placed before the assembly. The
recommendation of which I accepted.

It is that kind of activity which we have attempted to replicate
on a service unit by service unit and area by area level, that consti-
tutes an interdig.itation of Indian participation with the Indian
Health Service. Obviously, without which progress cannot be made
very adequately on such an important subject.

Senator EVANS. At the beginning of your answer, I detected your
thoughts that maybe consultationwhat constituted adequate con-
sultation may differ from the tribal viewpoint and from the Indian
Health Service viewpoint in this case. But doesn't that in itself
mean that you haven t arrived at true consultation?

It seems to me that consultation to be effective has to have both
sides agreed equally on what constitutes appropriate consultation.
If you have a difference of viewpoint, as to what that includes, then
you're never going to get a meeting of the minds. We had this con-
versation in a somewhat different context with Mr. Swimmer a few
days, and as I said to him, I thought then and I think now, that the
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best kind of consultation I know begins when the two parties sit
down with a blank sheet of paper, and not when one or the other
party comes forward with a full.), blown program and puts it in
front of the other one for reaction. That's not consultation in my
viewpoint. I would hope that that's the direction and the move-
ment that you're dealing with in your comments here in your
paper.

Dr. RHOADES. That is indeed the direction that we are going in. I
certainly don't want to imply that we have arrived at that point. I
guess the only point that I would like to underscore is that the
process of consultation is one of those processes that is considerably
more complicated and difficult than that that you just outlined as
well, notwithstanding the value of doing it that way.

The fact that we have not achieved that state of excellence in no
way deters us from our determination to continue that process. In
fact, we, I believe within a few days, will be assembling a group of
Indian people to develop the next National workshop. It is my in-
tention that they conduct the works:lop. Therein also lies a very,
very good example, I think, of the intricacy of it. I should not even
be coming to that judgment. That is, I don't want to develop a
wrong concept at the wrong time, but it is a little paternalistic for
me to say, "You all do this."

There have been a number of instances, all too few, where Indian
representatives and the Indian Health Service have set down with
a blank sheet of paper. I've given serious consideration to the next
National workshop perhaps being assembled with no agenda what-
soever. There are some dangers inherent in that.

Your point is well taken. We will continue this effort.
Senator EvANs. Mr. Chairman, we're going to have to vote, I

guess pretty quickly, but in leaving, and maybe it's something that
we can save for a response when we get back, we've just received
I've not had a chance to look at it thoroughly, but an audit of
methods of reimbursing Indian organizations for indirect costs in-
curred from the President's Council on Integrity and Efficiency.
And I know that at least Mr. Swimmer has had an opportunity to
rest ,nd to some of their recommendations, because those answers
are included in the audit.

But I am concerned, first in your remarks on page 11. You say, it
is possible that these costs would be more than the IHS would have
available for the program's direct operation. An.. this on comment-
ing on direct and indirect costs. And yet, there is an assertion that
I hear through here and through the response of the BIA at least,
to the Auditor General's report, that it is difficult to comprehend
that the shortfalls attributed to the Bureau in this report are accu-
rate since contractors have the opportunity to meet 100 percent of
their indirect costs rates from the funding provided under the total
contract amounts, any shortfalls for indirect costs would have to be
self imposed. And yet the audit itself concludes that Federal agen-
cies did not reimburse Indian organizations their projected total of
about $14 million of the $88.4 million in indirect costs applicable to
the fiscal year 1985 Federal Contracts.

Now, that's a pret..y substantial opinion, and maybe we can get
back to that when we return.

A 1
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The CHAIRMAN. We'll stand in recess subject to the call of the
Chair.

[Recess.]
Senator EVANS [presidingj. This hearing will please come back to

order. The Chairman is currently involved in another meeting for a
period of time and asked me to continue the hearing. I think we
finally will have at least an hour before another vote comes by, so
we'll have a little time to get through with this panel and the next
one.

We left with a question hanging in mid air, and I just wonder if
either or both of you would like to comment on either the initial
comment on the audit, or particularly on this question of whether
we just simply aren't nrov id in g enough funding for adequate indi-
rect cost reimbursement, or whether we are and somehow it leaks
away somewhere else, or whether we are and it gets funded and
the tribes somehow are not using it for appropriate purposes?

Mr. SWIMMER. Mr. Chairman, if I may I'd like to address the
comments you made earlier and the question you just asked.

I did receive a copy of what you read the title of, at 4:30 last
night and I did manage to read through it, although I can't say I
studied it in great detail. We received a draft of recommendations
on this several months ago and we responded. Responses to that
draft are in here. We have not been able to respond, obviously
since last night, to this report.

In our response that you mentioned, what we're saying is that in
1985 the Congress instructed us to wrap the so-called indirect costs
into the program. And we used that year as what we called the
grandfather year. And we combined then the indirect costs, which
was a separate line item in our budget, into each one of the pro-
gram line items. We estimated that that particular year, as a sort
of snapshot, we were at a 92-percent level of funding the indirect
costs that the Inspector General had negotiated with the various
tribes.

As a result of the Congressional mandate and the rolling those
costs together, and then the subsequent flexibility that the tribes
were given through the process of prioritizing their programs, we
told the tribes that they would be able to take from those total dol-
lars the amount of money necessary to operate their program. And
even the amount of money that the Inspector General had deter-
mined would be their rate, if they cho: a to do so. And that's why
we had contended that the indirect costs could be 100 percent
funded if that's what the tribe chose to do and if they needed the
dollars for that.

Now if we were dealing in today's environment or pre-1985 envi-
ronment, technically you would have a shortfall of eight percent of
the indirect costs at that particular time or this particular time.
And the result would be that we could allow them to fund that out
of direct program costs and would result in perhaps a decrease in
program activity. But by putting those two sums of money together
at that particular time in history we funded it as a single function.
The tribes were permitted to take whatever they needed out of
that, not exceeding what the Inspector General set as an indirect
rate, to operate their overheads.

. .
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Now it's my understanding the IG mentions one program thatwas retroceded allegedly as a result of a lack of indirect cost. I
don't know if that is the fact or not. I do know that we've hadmaybe one or two retrocessions in the history of Public Law 93-638. But it apparently certainly hasn't been enough of a burden tocause very many.

I might add that I do disagree with a number of the commentsthat are in this report by the Inspector General.
Senator EVANS. Well, it seems to me that in reading your com-ment of July 16, that while I guess a technical reading of it wouldbe consistent with what you just said, it certainly gives the impres-

sion at least in my first reading of it that the Bureau did provide100 percent of indirect costs and that if the tribes didn't see itsomewhere, it was their own fault because they chose to use it forsomething else. But now I understand what you're saying is thatthere wasn't 100 percent of indirect costs in the first place. Andthat the only way the tribes could get 100 percent of their indirectcosts would be to steal it from their programs. That's essentiallywhat you're saying.
Mr. SWIMMER. If they used the entire rate that was negotiatedfrom that year forward, that is correct.
Senator EVANS. So, you have not yet had a chance to analyze todetermine whether or not you agree with the accuracy of theirfigure when they say, that we conclude the Federal agencies didnot reimburse Indian organizations the projected total of about $14million of the $88.4 million in indirect costs applicable to fiscalyear 1985?
Mr. SWIMMER. I--
Senator EvANs. I'm not suggesting that that's necessarily allyour fault either. It may well have been legislative shortfall as wellas administrative shortfall. But do you believe that's an accuratefigure?
Mr. SWIMMER. Well that's an accurate figure if we go strictly bythe rate that has been authorized by the Inspector General. Onething that I think they're confused about, is that they are compar-ing an indirect cost rate generally negotiated by Federal contrac-tors, by people who do business with the Defense Department,HUD and other agencies with the concept that was built into 93-638 which is called contract support funds. But these aren't intend-ed to be contracts. These are intended to be a transfer of a Federalfunction to an existing government that we anticipate is in busi-ness to govern at some level. And that there will be enough addi-tional money transferred to that Government to cover those costslike insurance, the outside accounting that would be required andanything that is extra to the actual operation of the program bythe government. The appropriate contract support fund was neverdete. -lined. And instead at the very outset the concept of indirectcosts, instead, was substituted for the statutory language of con-tract support. It was the ease of operation of the Inspector Generalinstead of going to a tribe that deals with HUD and other agenciesand negotiate an indirect cost and then determining what theproper contract support would be for IHS and BIA transfer func-tions of Federal responsibility, that they simply used the indirectcosts.
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We've contended that it's mixing apples and oranges to some
extent here, in that the true cost of operating that program, or the
extra costs over and above even to the point of including elected
governmental costs in the negotiation, is not as accurate as it
should be, and in some cases it's just misleading. I think that it's
evident in my testimony of a few days ago where I gave you, just in
one area of operation such as education, we can do the same thing
in the area of law enforcement or other contracts where the con-
tract support can very for the identical function. We used the ex-
ample of the accoun.. ant and depending how the Inspector General
figured it, it could vary from 5 percent to 50 percent. And we're not
trying to negotiate. This isn't an adversary proceeding. We're
trying to make sure that the tribes have sufficient moneys to cover
their overhead costs of operating this Federal function.

And I have no feeling at all about denying the tribe. I've been
there. And I want to see that they're adequate'y compensated. But
I don't believe that it's necessarily the same item that the Inspec-
tor General negotiates for other Federal agencies, universities,
schools and contractors, when we're talking about these kinds of
activities that we are transferring to the tribe.

Senator EVANS. It seems to me, however, it's really distinction
without a difference. That when you talk about contract support or
indirect costs, it seems to me that the fundamental description of
what you're trying to do is say here are the direct costs of running
a program or a contract, whether it's a university contracting to
the Government, or an Indian tribe contracting to the Government.

You've got a certain function, certain direct costs. In addition to
that the organization has other costs which clearly they have to
assume in carrying out that particular function. And that's wheth-
er you call it program support costs, or indirect costs, they're all
the same thing. It's the extra costs which are legitimately assigned
against that contract, which would not have been there if you
didn't have the contract. What's the difference?

Mr. SWIMMER. I./e..t me recognize Ms. Hazel Elbert who is at the
table with me and consulting.

Senator EVANS. Surely.
Mr. SWIMMER. Essentially we're talking about the same thing, I

think, in that context. That you're right in that's the way it works
out. My perception however, is that indirect costs for a contractor
that is applying to the Government, say on an RFP, would be a ne-
gotiated process that would not necessarily be equivalent to a situa-
tion where there are program dollars already identified that are
performing this particular function and we're simply transferring
those program dollars to another government to run the same pro-
gram. I'm not sure that the indirect costs that the Inspector Gener-
al hasthe negotiating atmosphere that he is engaging in with
that tribal contract or that tribal government as a contractor
should be at the same level.

But we are essentially talking about exactly what you just said.
It is, whether it's transferring a function or a contract from the
Government, the indirect cost or the contract support is to cover
that extra over and above expense short of profit that the contrac-
tor or tribe would incur.

50
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Senator EVANS. Dr. Rhoades, what's the experiance with theIndian Health Service on this whole question? Do you feel thatthere is an adequate amount available or set aside so that it reallydoes cover those indirect costs or are we just spreading a shortagearound?
Dr. RHOADES. I believe, in fact, it is a great deal of the latter. Thesituation as it applies to Indian Health Service is somewhat differ-ent than in the Department of the Interior. One of the things that

we have attempted to do in conjunction with the tribes, is to estab-lish just exactly what those indirect costs are.
There is some reason to believe that the establishment of indi-rect costs may not really have a very close relationship to theactual costs of operating a program. Again, there is a great dangerof antagonizing somewhere, and having come from an academicbackground, my impression is that the concept of indirect costslargely have been subsidized costs for, let's say medical education,

in one sense. The difficulty that is posed to the Indian Health Serv-ice is that a tribe that is able to negotiate a 30-percent indirect costrate, for example, of a fairly sizeable program based upon what in-formation we have, provides them with funds that are available tothem to carry out tribal activities unrelated to the health program.And that is fine. I applaud that. I would be trying to do that as aTribal Chairman. But the question that it poses to me then, asbeing responsible for providing those dollars for health care is if Ihave tribe B sitting over here that is trying to get some indirectcost dollars, should I be providing indirect cost dollars to tribe Aover and above health programs? I think not. And it is because theIndian Health Service had no good mechanism for establishingwhat those costs were that lead us to want to, as you've alreadyalluded to here, abandon the concept of indiri. A costs. That's a con-cept that's weighted down with all kinds of other baggage.
We believe that it should be possible to identify what those costsare. Of course we want to make those costs available to the tribe,but the funds that we have available to us are those funds that wewould have previously used to operate that program. That's all thefunds that we have for that activity. Within the general fundsthere now are two categories of utilization. One is for administra-tion in the tribe, and the other is for the services. A negotiationthat takes up a good deal of our time is negotiating how much thatis. That is a tribal choice. A tribe may elect to do more or less withthe administrative dollars within that package. Further compound-ed, I don't want to beat this tired horse, is that the funds that Ihave available to distribute under the equity doctrine to a tribe infact depend upon the relative position of their collegial tribes. Toperhaps oversimplify something that I'm not sure is widely under-stood, the mere fact of having an established indirect cost rate or a-qt pool has really nothing to do with the availability of dollarsfoi that.

A, d therein does lie, in my opinion, the great difficulty.
Senator EVANS. OK.
If that's the case, then take a snapshot at any one time, andfrom that point another say fairly large unit, medical care unit, isassumed by the tribe instead of being run directly by the Indian

Health Service. They then have two responsibilities as you pointed
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out. One of the indirect costs, the administrative costs of running
that program, and the other the cost of the program itself. You
shift the money to them, will you shift the program money?

Dr. RHOADES. Yes; let's call it program money for all activities
related to that activity, let's say in a hospital for purposes of clar-
ity. We give them all the money that we have been spending for
that activity.

Senator EVANS. But do you include in that, and do you assign an
indirect cost to yourself. You know, beyond just running that facili-
ty you also have an indirect cost. It's all the administration and
the rest of the people that are involved in headquarters of the
Indian Health Service. It seems to me that an adequate or an ap-
propriate way to do that would be to sort of figure for yourself
what the indirect costs are of running that hospital, and when you
transfer the money, transfer the program money plus the indirect
costs, because you no longer have those indirect costs presumably.

Dr. RHOADES. We have the indirect costs, but it is handled in an
entirely different way. I guess as good an illustration of the funda-
mental difference between a government doing business, and in
this instance a Tribe sort of behaving as a private entity.

It sounds like you may have heard from me that we give them
program dollars for medical services and then put indirect costs on
top of that. No, I want to make clear that my use of the term pro-
gram here is all of those costs that are associated with running
that hospital. We give that to the tribe from within which must
come the dollars that are used for what we are sort of calling indi-
rect costs. We have had tribes, for example, the Oklahoma Choctaw
that took over the hospital at Talihina. They basically paid for the
indirect costs for operating that hospital themselves. They contrib-
uted their dollars to that because the amount of money that was
available in total for that program, they felt, was not sufficient to
keep the program at the level that it had been operated, and also
provide those additional tribal administrative costs.

Other tribes have done it different ways. We do take into account
our best assessment of what the indirect cost is for the Indian
Health Service. That has proved to be an extremely difficult, and
so far unsuccessful activity, because the entire bookkeeping system
of the Federal government is not designed for that. We've got to
try to, within that context identify those costs. We have made
agreements with the tribes. The two pilot projects that I alluded to
in my opening statement, and did not discuss, were designed specif-
ically to help us sort out those, what I would prefer to call, direct
costs of doing business.

I might prophesy, sort of on behalf of Mr. Swimmer. I have a
strong suspicion that when the dust comes to settle and there is
some general agreement, if there is, on what the size of those costs
may be, it's going to be very close to 15 percent in my opinion. I
don't know that yet.

Senator EVANS. I might say at that point, that suggests that if it
indeed is 15 percent than we're spending way, way too much now,
because we're spending a lot more than 15 pet :ent now,

Mr. SWIMMER. No.

r c-,..)4
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Senator EVANS. At least in the audit here of the President'sCouncil on Integrity and Efficiency, it shows them considerablyhigher than that.
Mr. SWIMMER. Our records have indicated that there could befewer dollars than are presently spent. That was not the intentionof 15 percent. When I originally had our budget people look atthat, it was almost identical to the amount of dollars presently

committed, presently committed, not dollars that had been negoti-ated. It was almost equivalent to our budget and that's one of thereasons why I looked at the 15 percent as being a number, becausethat's what we were giving out then.
Since that time, I think, in doing some more figuring there doesappear to be maybethat might result in fewer real dollars out ofour budget, and that's why the 15 percent may need to be adjustedto 18 percent or something. I don't agree that that's necessarily theright number. I just think that so far it's been our best effort atdetermining what the costs are. But again, this was in no way in-tended to be a reduction of the budget in that area. But I think itdoes, if you look at the Inspector General's report as I read it, the38 tribes he studied had rates between five and twenty percent.And as I mentioned in my earlier testimony the two largest tribesin this country have rates of 15 or under percent. We seem to be inthe ball park there in that abberations of 40, 50, 60 percent are dueto special negotiations that have gone on, or maybe lack of negotia-tions that have gone on, but it's that process that got maybe out ofcontrol, or it was a particular situation that ger. _cited it.

Now I might say, too, that we, our two agencies even are differ-ent in the way we approach this. As Dr. Rhoades said, he is muchmore in the nature of what I described as our grandfathering, andthat, I think, was based on their budgeting, and that's what Con-
gress had asked us to do in 1985. We actually provide 100 percentof the program costs, but we then have another line item of $40million that is tapped for the so-called indirect costs. So we give100 plus percent. Back in 1985 what we had proposed was puttingthat $40 million and spreading it through the existing programsand having that as a one-time transfer and using it like IHS, there-fore the tribe could in fact technically fund their indirect or theycould use it for program expense.

The point I'm trying to make is that one way or the other, if wecan work into here, not penalties but incentives for tribes to save,and tc use more for program dollars, we're going to get more program out there. On the other hand there does have to be sufficientbalancing, that we don't deny the tribe the right amount of thenecessary amount to operate their government, but short ofmaking a profit or doing things that they ma: want to do, butreally are not direct program relations or directly related programoperations.
Senator EVANS. I would ask you, for the record then, to comment

particularly on page 13 of the President's Council report, becausethey go into some detail on various levels of flat rate and they sug-gest, at least in their report, that it would take a flat rate of some-where close to 30 percent to equal the authorized amounts based onapproved rates. So, for the record let's get to that. I don't want to
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spend too much time on this one element. It would be helpful if
you could do that.

Mr. SWIMMER. I certainly will. I certainly challenge that. It's just
not an appropriate number, but I think we can give the committee
some enlightenment on where that came from.

Senator EVANS. OK.
There'll be other opportunities, of course. It's obvious that we'll

have to go into some detail on the analysis of that report, and I'm
sure there'll be plenty of opportunity to get at it.

But, Dr. Rhoades, to go back to this whole question of how much
is appropriate, let's take a theoretical organization, an organization
that has 10 hospitals or clinics. And that organization has in addi-
tion to all of the direct costs that are involved in running that hos-
pital or clinic, a supervisory organization. And the supervisory or-
ganization includes whatever is necessary toyou know, and those
are the indirect costs.

And I guess what I'm getting at, if we start shifting responsibil-
ity for those organizations to others, and over a five-year period all
10 of those were shifted, wouldn't it be logical at that point to
eliminate the supervisory organization, or come pretty close to it?

Dr. RHOADES. Again, that is a concept that has been within
Public Law 93-638 since the very beginning. I remember the origi-
nal hearings on the bill before. There were a number of witnesses,
not including myself, that believe that as using your analogy, there
should be a proportionate decrease in the, let s say the size of the
Indian Health Service in this instance.

I believe that to be true. However, no one knows what those
units are. There doesn't seem to be a good way to arrive at them.
They're clearly not one to one, unless someone, the Congress in
this instance, wishes to remove responsibility for various activities,
from the Indian Health Service, I do not believe it can be one to
one.

Senator EVANS. Could you describe some of those activities?
Dr. RHOADES. For good or bad, in fact, there is an Indian Health

Service in this Country. We have, I believe, as nearly an ultimate
comprehensive medical program as exists in the world. A large
part of the success of that program has come from consultative ac-
tivities. The maintenance of what I addressed earlier as quality as-
surance. What are all of those elements that make that up?

One of the dangers, I believe as a physician, that lies in Public
Law 93-638 is what I call the vulcanization of that program. Are
we going to have a system of medical care in this Country for Indi-
ans, or are we going to have 400 different ones of all varying de-
grees, some of them operated by tribes with 250 members, or are
we going to continue to raise the status of health of Indian people
to the highest possible level? It is my contention that the mere
process of turning the activities over to the tribes requires some-
body to be responsible for that. There still is a responsibility to the
Federal Government.

It is, I believe, too easy to say that if there are 10 tribes, tht.re
should be a 10-percent reduction in the government's administra-
tive staff for every one of those that disappears. I think that that
would create in some instances, chaos. There will be two crossing
lines of personnel, and one of the things that I think that makes it

r'
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difficult right now, is that in fact we are in a transition period. Ihave found in most cf the areas that have had to change over froman exterrivr: direct delivery to tribal delivery the requirement foradditional personnel. Somebody's got to deal with the technical assistance. Someone has got to deal with the fiduciary responsibil-ities, and so on and so forth, whit', was not previously present inthat way in the Indian Health Service.
I don't know what the size of those are. We are trying to definethe size of both sides of it. There are no previous precedents, that Iknow of, that give us good g.'idance. I think therein lies one of thereasons why the traditional indirect cost setting mechanism doesn'tfit with this otherwise unique program. I realize that that has adistinct disadvantage of appearing to sound like a preservation ofthe Indian Health Service bureau 'racy, and I certainly do not pro-pose that whatsoever. Somewhere between the walking away fromthe responsibility of health for I "dian people and maximizing thetaking over of the programs by the tribes, is a balance in there ofIndian health Service activities whether it is someone who xfordi-nates maternal and child health activities across this Country, orwhether it is someone that coordinates the immunization level ofIndian people across the Country, or whether it is a physical thera-pist that assures that the standards are maximum. Most of thosecannot be contained in small individual units of health care.I'm talking about a whole different order of app.., ach to thehealth care of Indian people that I believe would be ' very un-fortunate if it were dropped out for the obvious goo, of self-deter-mine tion.

Senator EVANS. I understand all of that and I think that there'sprobably somecertainly some truth in smal! and isolated areas.But I think the fundamental concept that somehow there needs tobe an overarching Federal presence, or otherwise you get vulcani-zation, flies right in the face of our total medical system. We don'thave an overarching Federal presence in our regular health caresystem.
Dr. RHOADES. Therein, I believe, lies a very fundamental weak-ness of the American system of medical care. It is a reflection ofthe superior ability of the Indian Health Service to make the great-est strides in improving the health of a group of people in thisCountry that has ever been made. I think that you have identifiedprobably the one essential aspect of that that reflects the differencebetween the Indian Health Service, and the usual American healthcare delivery.
Senator EVANS. So I presume then, you are for a National healthservice?
Dr. RHOADES. I don't think that conclusion necessarily follows.Senator EVANS. It sounds an awful lot like it to me.
Dr. RHOADES. Yes, sir; I don't want to put down American medi-cal care either. I happen to be a graduate of that and a participantof that. It happens to be the finest in the world also in its right.Senator EVANS. Well, that's another subject at another time.[Laughter.]
Well. we do thank you for the testimony and these questions. Wehave perhaps focused more on some of the indirect cost elementsthan we should have compared with some of tic: other problem
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but we'll be back and we'll need the help and I'm sure we'll get it
of both of you and your agencies as we try to develop the very best
in the way of self-determination to give the maximum amount of
opportunity for Indian tribes and tribal organizations to engage in
self-determination in a responsible way.

Mr. SWIMMER. Mr. Chairman.
Senator Evans. Yes.
Mr. SWIMMER. If I could make one correction. I did make a mis-

statement and I said two or three programs had been retroceded.
I'm told we had about 10 over the last 10 years. And I didn't want
somebody to take that as a misstatement. They're various pro-
grams, but about 10 had been retroceded.

Senator EVANS. And do you know what the rationale was for
was there a single set of rationale for retrocession, or did they vary
from place to place?

Mr. SWIMMER. Most of them appear to be in the law and order
area, and result from lack of program funding. Not necessarily an
indirect cost issue, but the money in some areas is so small and
often this could happen, I imagine it has in a multi-tribal agency,
where a tribe might get enough money for one law enforcement of-

ficer and a part-time secretary or something, and they've just de-
cided to retrocede it to us.

Senator EVANS. Have there been any retrocessions of conse-
quence in the Indian Health Service programs?

Dr. RHOADES. I don't believe of consequence, Mr. Chairman. I un-
derstand a couple of fairly small contracts in Alaska were simply
not renewed and I truthfully don't know the motivation behind
those.

Senator Evans. Thank you.
Dr. RHOADES. Thank you. We certainly look forward to an oppor-

tunity of working with the committee. We expect that we can do
things better and we will try.

Senator EVANS. Thank you very much.
The next panel is the Honorable Ron Allen, Chairman of the

Jamestown Klallam Tribe; Mr. Reid Chambers, Attorney, expertise
in Federal tort claims; and Mr. Eric Eberhard, Attorney, on non-
procurement and mature contract.

We welcome you gentlemen to the witness table. We'll start out
in order with Mr. Ron Allen.

Mr. Allen.

STATEMENT OF HON. WILLIAM RON ALLEN, CHAIRMAN,
JAMESTOWN KLALLAM TRIBE, SEQUIM, WA

Mr. ALLEN. Thank you, Mr. Chairman.
T. appreciate the opportunity to come and testify before you and

address some of the issues that you've been entertaining this morn-
ing, regarding your amendment bill.

I'd like to make an initial request, if it's reasonable. As you
know, in the Northwest and in coordination with Affiliated Tribes
of Northwest Indians we have conducted a study addressing the in-
direct costs issue. And we've come up with this report that we feel
is reasonably comprehensive in addressing indirect costs. And so if
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it is reasonable, we would like to have this report entered into therecord regarding this issue.
Senator EVANS. Certainly we will enter it in or attach it to therecord. I don't know with the volume of the report how preciselywe would do that, but we will indeed make it an effective part ofthe record.
Mr. ALLEN. OK.
We sincerely appreciate it. Because we have been working quitediligently at trying to get a good handle on this issue since it's amajor goal of the Bureau and an objective within this amendmentbill. And we feel that it is very important in terms of addressingindirect costs.
I'd like to just address a number of issues as I heard both theBureau and IHS address the proposed amendment. One of thethings that I am a little bit concerned about is Mr. Swimmer hadmade a suggestion of proposing to this committee to submit a modi-fied version or even a new draft version of this bill. I'm not sure ifI heard it right or not, but I would express my concern over anykind of a total new version of this bill at all from the Bureau orfrom the Administration, because in my judgment this bill hasbeen a collective development of the tribes.I feel if there is a version out here regarding this amendmentthat belongs to the tribes, that is basically coming from the tribes'hearts and those of us who are out there making this thing a reali-ty, this bill is it. We do believe that there are a number of issueswithin this bill that needs to be addressed and that we'd like to ad-dress, but we think that if the Bureau or IHS is going to makesome suggestions in terms of improving the bill and its objectives,that this :s the draft that should be utilized. I guess I just wantedto make sure that you understand that I'm particularly concernedabout their approach, and the committee's consideration of whatmay happen there.

Senator EVANS. After my comments on consultation startingwith a blank sheet of paper, now that the paper is no longer blank,but that we have developed something, I think that this will be re-tained certainly as the base from which we work. Obviously if wecan find ways to make it a better bill, we all want to do that.Mr. ALLEN. OK.
I appreciate that.
I want to make some general comments about some of Mr. Swim-mer's comments regarding indirect costs. Dealing with indirectcosts and dealing with the preservations of the tribes' funding baseis a very important issue that we have been addressing. Mr. Swim-mer has made reference that they are still strongly consideringsome sort of a flat rate fee and/or some sort of an approach that is

a simplified approach, and in terms of dealing with indirect costs.Our position is, is that it's not that simple. That's part of whatour study has addressed, that any kind of approach of a flat rate isjust not workable within thiG system of addressing the true costsand the recovery of those tests by the tribes in administering BIA/IHS contracts and grants. That the level and percentage of indirectcost is urique to each tribe. Each tribe, relative to its situationwherever it is geographically, and whatever its conditions are,whether it has resources, or doesn't have resources, or whether it's
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a tribal organization that absolutely has no resources, but just op-
erates programs in behalf of its member tribes has to be addressed
according to those conditions. The recovery of the indirect cost rate
has to be negotiated between the tribes and the Inspector General
office in terms of determining what those costs really are. They
should be able to recover those costs in full.

I concur with your comment that what's really happening since
1985, or actually previous to that, is that it has been a deteriora-
tion of our programs in order to cover the true costs, or else it has
been a reduction in the tribal assets in order to carry out these
Federal program functions. So in our judgment the existing system
is a good system, and the proposed bill is addressing that system
and hopefully improving it to clarity that the present process is the
correct procedure for the tribes to identify those costs and to recov-
er those costs. And justifying that we have a right to recover those
costs.

One of the things that we pointed out in our report, is there are
a number of costs that even in the indirect cost is not actually re-
covering all of the costs that the Federal Government spends. In
making a proposal of regrandfathering, as Mr. Swimmer had point-
ed out, where the tribe gets the full amount of funds for their
direct and for their indirect at a snapshot year, there are costs out-
side of the tribes' control that will change those things. Insurance
is one of the better examples. It can slowly consume a larger por-
tion of those indirect costs. So it will eventually deteriorate the
direct program services of the tribes.

Our concern is that whatever language we incorporate into the
bill, that there is an opportunity for tribes to make adjustments to
their indirect cost rates. Because no matter what snapshot year
you take, whether it's fiscal y .r 1985, or whether it's fiscal year
1988, there are a number of tribes that don't understand what indi-
rect costs are, that aren't negotiating their true costs, and there
are a number that have been set up in a situation with their con-
tracts, so that their rate is not their +rue rate. Therefore the prob-
lem is funds that they would be reo, -ering is not the true num-
bers. So when we this implement this bill, most of the tribes should
have the opportunity to make sure that their true rate is what is
incorporated into this process.

Our approach is that the simplification proposal that Mr. Swim-
mer has made would not work because, if some tribe happens to
fall within that percentage, if it's a 30-percent or whatever it might
be, that's fine. But every tribe that is around that, if it's 35, or 45,
or 65, or 105, and there are tribes that are 105, they are very small
tribes with very small bases. And it's a very legitimate cost recov-
ery for them. That the flat rate won't work for them and there's
going to be a considerable amount of injustices in the funding level.

One of Mr. Swiner's proposals has been to try to provide subsi-
dizing grants. Even at that there's a problem in terms of identify-
ing those true costs and a consistency of the funding to provide the
return of those costs. I do want to hopefully address that particular
issue. I'm hopeful that we can have an opportunity to work with
you, your staff and the Bureau as they make their proposals, that
we can have the opportunity to look at it closely so that we are
assured that whatever law is adopted in addressing this that i+ is
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the law that's going to be able to address all of our needs. From thesmall tribes to the large tribes and to the tribal organizations thatdon't have any resources at all. We're all very concerned aboutthat.
I do have another concern over one of the clauses that's in thisbill that's dealing with the IPS system. One of our objectives thatwe're trying *o accomplish is to try to protect the tribe's basebudget, so that we have consisteny and predictability of our fund-iny- for future years and that we can move our funds around.
1 ou've incorporated into your bill language that would allow thetribe to move money from one program to another, but we do havea concern about the Bureau's proposal to remove some activitiesout of the IPS system, or into ,t, we feel that it is very importantfor the tribes to have adequate time to respond to such a proposal.The way it's addressed now in the bill is that the Bureau would beable to notify the Congress and the tiibes through the Federal Reg-ister, 90 days prior to the implementation of their proposal. In ourjudgment and in our experience, that is not enough t' ie.What we are suggesting is that that time frame ds to be ex-tended to at least 1 year, which allows tribes adequa, time acrossthe Nati to address and modify, if necessary, any proposal thatwould be affecting tribes' contracts and programs. What we refer toas the tribes funding base. We feel that we need that kind of timeframe in order to unite all the different tribes in terms of address-ing the issue. Because often the Bureau may come up with an idea,wherever the idea comes from, and it may not be in our interest,therefore we need adequate time in order to address obligations

with clear reasons. We would like you, Mr. Chairman to considerthat notification go specifically to Congress, so that Congress knowsthe Bureau is proposing it.
The bottom line of this concern for us is that whereI've repeat-ed this before, where only one-third of the BIA funds go to thetribes directly, and we're trying to protect that base so that wehave some sort of protection of the funds and programs we are ad-ministering. If we're depending on some funds, and in a very shortnotice those funds are reduced from us, it can have a significantimpact to us. If it's a larger tribe, they may be able to deal with ita little bit easier. But if it's a smaller tribe, it would be much moredifficult. So we're trying to oppose that that process be firmer interms of protecting our base funding, so that the tribes can haveassurance that our base programs do have the highest priority inthe BIA budget.
Another thing is, is that in addressing contract development andalso developing of indirect cost rates, this bill has a clause in it totry to improve the technical assistance. We would like to suggestthat the technical assistance be structured or else referenced inmaybe the report language, whatever it might be, so that the tribesdon't necessarily have to get the technical assistan' e directly fromthe Bureau. We have numerous examples where the tribes have re-ceived direct assistance from the Bureau in developing their indi-rect cost rate, for example, and unfortunately they ended up withan incorrect rate. Just last week when I was at NCAI and I dis-cussed these issues with a number of tribes from Oklahoma, they

were telling me where they got their assistance, and then they told
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me what their rate was, and we had told them that something is
really wrong here, that your rate is totally inaccurate. They said
they got their technical assistance from the BIA.

What we're suggesting is that maybe that if we can put the lan-
guage in here that those tribes can reach out to other entities or
parties that can come in and assist them in developing those rates
so that they're recovering their true rates, and assist them in edu-
cating not only their staff, but their councils, so that they're devel-
oping their true rates, and so that they'll recover their full costs.
We think that that's very important.

If it's worded such that the Bureau is going to provide it, I have
a serious concern if the Bureau's motives aren't the same as ours,
the tribes'. Our position is that sometimes we are given the argu-
ment that what we're trying to do is unjustly recover money
through the indirect cost rates from the Federal Government,
when it's not true at all. What we're doing is identifying those true
costs and many of us across the United States have actually been
able to identify them explicitly in recovering them, so we end up
with the rate and we end up with the numbers that we should be
really receiving. Then unfortunately, Mr. Swimmer and others
have noted that there are tribes who don't even have 15 percent,
who have 6 percent and 2 percent. Those are the tribes we've iden-
tified that have been receiving bad technical advice, whether the
Bureau is not knowledgeable enough about it in those respective
areas, or whatever it may be, but they do need to have that oppor-
tunity co that everybody can recover the costs they should be re-
covering in implementing these contracts and grants. In our judg-
ment that will make the program and the Self-determination Act
successful, unfortunately what were trying to do now is do a job
with inadequate resources.

One of the objectives we'd also like to request from this commit-
tee, hopefully, is we feel that this bill is streamlining the bureauc-
racy a lot. We think that by eliminating a lot of needless oversight
by the bureaucracy that we will be saving the Bureau, we think,
hundreds of thousands of dollars, and potentially millions of dol-
lars. What we feel is, by doing that, that we need assistance be-
cause we feel that those savings should be redistributed to the
tribes. Our problem today is that we don't have enough money to
qualitatively carry-out all the programs that we're asked to do.

We're microcosm governments and we're asked to do everything
that any other government would do with very limited resources. It
doesn't make any difference whether it's a small tribe or a large
tribe, if we're creating a savings what we would like to see is that
these savings get redistributed back to the tribes and not necessari-
ly to some new initiative by the bu-eaucracy. As any bureaucracy,
they can always think of new re;...4ons that they need money for
ADP equipment, or for new personnel, or for new whatever is de-
sired, whatever is o- their wish list. We have the same needs. We
feel that the purpost. of the act and the purpose of the funding is
for the tribes. If we're creating a savings and we're going through
all this effort to cause th? savings, we think that those savings
should come back to the trio: to help us fund different needs that
we have, whether it's in sociai services, or like Mr. Swimmer had
mentioned, in law enforcement cz whatever.
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We have law enforcement needs, but the BIA hasn't been able toadequately fund this program. So we should be able to start fund-
ing there programs and if we create savings then the extra fudnsshould be going to our programs where those savings can accom-plish our objectives, and accomplish, in our judgment, the trueintent of self-determination.

We know that the savings are coming around the corner, and
we're very confident about it.

I don't know, I question whether or notMr. Rhoades alludedthat the more and more we contract out, the more need for addi-tional personnel for oversight. We don't believe that's true at all.We believe that the tribes are becoming more and more competentto handle each of these programs or services and that the tribes
are becoming the expertise. It's not necessary for the Bureau tohave a counterpart expertise no matter if it's in fisheries, or if it'sin social services, we agree, they need to have "some" people tohave minimum oversight, but they don't need to have the samecomparable type and number of a staff that exists today. So wewould disagree with that position, and we feel there should be anincentive for the Bureau, both bureaus, to become more efficientwith their funds.

I'm also a little bit concerned about Mr. Rhoades' comment thatif we create a protection of the tribes' base funding, that thatwould necessarily create -eduction in the Bureau's programs thatserve the tribes directly. _iiat is not what we're trying to accom-plish. In our judgment that shouldn't be the case at all. We feelthat inside of the bureaucracy that there is other administrative
functions that also have a considerable amount of funding and thatour objective here is that if there's a way to create savings, ifthere's a need for reductions, whatever they m4y be, and if they're
across the board reductions, the tribes haven't objected to absorb-ing their fair share, like the Gramm-Rudman for example. But ifit's a program within t: Bureau, our position is that the Bureaushould sincerely look fo: vays to absorb the reduced funds out of
their administrative costs, out of their administration itself and notout of the tribes'. So that we can actually carry out ourresponsibility(s).

So I don't think we would agree that it's a matter of making itappear like if we're trying to protect ourselves, and in doing thatwe're also hurting other tribes who are receiving direct servicesfrom IHS or from the BIA. That's not the case at all. That's notwhat we're trying to accomplish.
There is another point, let me get back to indirect costs again, if

you don't mind. Mr. Swimmer made a comment that the idea of
simplifying the indirect costs is to try to help eliminate very costlynegotiations. There is, true enough, a cost to putting together yourindirect cost rate. But we are getting better at it, so the actual costof that process is not something that we feel is overly significant in
terms of putting that together. We feel that as we are gettingbetter at it and more knowledgeable about it, that the actual costcontinues to be reduced. I've experienced that with my tribe, be-cause I develop our tribe's indirect posts rate and I do the negotiat-ing with 01G. Each year I have found it faster, easier, and less
costly. The main reason is because I've become more knowledgea-
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ble about it. So I feel that that argument is not a good argument,
particularly in light of the need for the tribes to make sure that
they're recovering all the costs that they are entitled to administer-
ing those programs.

Mr. Chairman, I think, let me leave it at that for now for my
comments. If you have questions I can try to answer them.

Senator EVANS. Thank you very much, Mr. Allen.
We turn to Mr. Reid Chambers.

STATEMENT OF REID CHAMBERS. ATTORNEY, SONOSKY,
CHAMBERS & SACHSE, WASHINGTON, DC

Mr. CHAMBERS. Thank you, Mr. Vice Chairman.
I will comment briefly on the Federal Tort Claims Act issue,

which the committee heard testimony on in Tampa last week. I
also just wish to restate the problem given the Government's oppo-
sition to this.

The Government doesn't disagree about the problem that exists.
Dr. Rhoades testified this morning, and it's unquestionably true,
that the Government when it operates a health program does not
carry malpractice insurance. The Government, the BIA, doesn't
carry liability insurance. If a problem comes up, if a tort comes ur,
then the Government defends under the Federal Tort Claims Act,
and it pays any judgment that's entered against the Government,
because the Government is essentially a self-insurer.

Now when a tribal contractor takes the program over, they get
just the funds that the Government uses for the program. The
tribal contractor is not a self-insurer, the Federal Tort Claims Act
defenses are not available to the tribal contractor, so the tribal con-
tractor has to go and purchase insurance and self evidently this de-
creases the amount of money that's available to provide services to
the Indian people, because the contractor just gets the money that
the BIA or the IHS had when it was operating the program.

Now the decrease is large. Dr. Rhoades indicated this morning
that he would get the committee the figures for the Indian Health
Service on what they understand tribal contractors pay for insur-
ance. We had understood that the IHS had done a study, and we
had understood that the magnitude was about $4 million estimated
for insurance costs in the next fiscal year. But we'll have apparent-
ly more precise figures than that.

We do know, as my client the Alaska Native Health Board testi-
fied in Tampa, what the figure is for Alaska. For the last 2 years
combined in Alaska, it's almost $2.5 million in insurance costs by
native health contractors in Alaska. For the next fiscal year it is
certain to be at least $1,700,000. The health insurance costs of
course keep going up. Since 1984 fiscal year, they've gone up by
over 400 percent in Alaska.

Now this is part of a national problem, but it's a very serious
problem for the health contractors in Alaska and the health con-
tractors nationally. It's not just a question, Senator Evans, of the
cost of the insurance. It's also a problem that some contractors
can't buy insurance at any price. My client, the Yukon Kuskokwim
Health Corporation, is facing th-tt danger now. Some of the func-
tions that the Alaska health contractors provide, such as communi-
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ty health aides, cannot be covered by insurance. The first line ofdefense in Alaska is the community health aides in the villages op-erating on radio contact with doctors at some base clinic. They're
finding that they can't get insurance to cover the work of the com-munity health aides.

So there's clearly a serious problem. It's of a large magnitude
and it's a major decrease in the services that can be made available
with the constant Federal dollars to the Indian people, or nativepeople.

Now the Government, Dr. Rhoades' testimony this morning, said,well please don't enact section 201 of the bill. The first argumentthe Governmert makes is, I guess I can call it a Pandora's box ar-gument. In other words, you'll open the lid and in will come notjust Tndians, but every other conceivable kind of claimant, contrac-tors under the Veterans Administration, ar buy Indian contracts,and this or that or the other thing. And therefore, once the door isopen everything will come in, and the Government will beswamped.
Now it's very importanta Pandora's box, I guess, SenatorEvans, is a common lawyer's argument- -
Senator EVANS. It's a common legislator's argument. [Laughter.]
Mr. CHAMBERS. I think it's very important to be clear on why it'snot right here. And I think it's very clear why it's not right. Thisarea is a unique responsibility. This is not a precedent for the Vet-

erans Administration. It's not a precedent for contract care wherethe Government provides contract care elsewhere. Where the Gov-ernment is providing contract care with private physicians, those
physicians already carry malpractice insurance. Not so with theYukon Kuskokwim Health Corporation. Not so with the otherhealth corporations in Alaska. And the Government's responsibil-ity in this area is unique because of the Indian Self-Determination
Act, which was an important policy judgment by Congress.

These contractors, but only these tribal contractors, stand in theshoes of the Government. They're providing a government respon-sibility, which is an important trust responsibility of the Country,which is an important component of National policy for over twocen.uries. And so when anybody else says this opens Pandora's boxfor all these other people, there's a clear answer to that. This is nota precedert for anything else. This is a unique trust responsibilityand it only applies to tribal contractors. So I strongly submit thatthe committee should reject that kind of an argument.
Now the Government also comes inthey didn't do this today,but the Justice Department in a letter to the House Committee,

about 10 days ago, raises the following problem: they say that wecan't control these tribal contractors and therefore it's unfair forthe Government to be responsible under the Federal Tort ClaimsAct for their actions. Well, that's not so either. The Government
can decline to contract if the contractor is not competent. In fact,Dr. Rhoades testified this morning, and acknowledged that in gen-eral the tribal contractors are at least as competent, I think he
saidyou know, the record will show what he saidbut I thick hesaid that they're more competent in the general case than the IHS.Certainly that's borne out by the history of claims, SenatorEvans. In Alaska there have been three claims filed in all the
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years that the tribal contractors have been operating health pro-
grams. Two have been dismissed without any merit at -111, and the
third is still pending. So there is not some major liability being con-
ferred against the Government if you adopt this bill.

The last argument that the Government offersI guess it's not
really an argument, I guess it was an alternative that Dr. Rhoades
offeredis that the Government will come up with the money and
pay the insurance costs. Well, on paper I guess that sounds okay.
But I'm very skeptical about it and I would expect the committee
would be skeptical about it. I just have ait's more than a sneak-
ing suspicion, it's a strong feeling that what will happen is that
this money will come out of health services for Indian people. I
mean there's obviously only so much money that's available for
Indian programs. Obviously that money has gone down dramatical-
ly, in terms of constant dollars, say from what it was, 8 or 9 years
ago before the first budget cuts in this administration. We all know
there are reasons for those cuts, and I'm not debating their merits,
or even their distribution, right now. But I'm just pointing out that
I think what's going to happen is that this isn't going to be extra
money. It's going to come out of some other Indian program and
it's going to hurt the Indian people of the country.

So I think virtually all tribal contractors in the Country would
strongly urge you, as they did last week in Tampa, when the com-
mittee heard testimony on this down at the National Congress of
American Indians, that Chairman Ron Allen referred to, that you
not give in on this, and that you stand firm on this.

The other thing I'd like to address just briefly, Mr. Chairman, is
what I would call obstacles to contracting. I think all of this has
been presented in testimony before the committee. For some
reason, often when a tribe or a tribal contractor, or a regional
health board in the case of the Alaska Native Health Board, wants
to take on a function, they're met with some kind of defense on it,
and declination on it.

Now the argument is often that this is a trust function. Well, of
course anything is a trust function. The . hole trust responsibility
comprehends this field.

Or they're met with an argument that this is a function per-
formed by the area office, rather than just one tribe, or this is a
function provided statewide or something else. Well, there are usu-
ally statewide organizations that can take that contract. We have
numerous instances of this. The Yukon Kuskokwim Health Corpo-
ration, for example, wanted to contract to p-ovide the functions
that sanitarians prcvide. And they were met with a declination be-
cause that function is provided by the whole Alaska area office.
The employees who do that are in the area office, so IHS said we
can't contract that for you. Now in fact, the health corporation
ended up providing that function anyway out of program funds,
and the sanitarians in the area office had very little to do.

Similarly with third party payments. My client, the Yukon Kus-
kokwim Health Corporation offered to take on that function.
They're doing it in some areas, and they are doing it efficiently.
And, with all respect, the Indian Health Service is not doing it effi-
ciently in ttiaska. IHS declined to contract with my client on the
ground it was an area function. And there are other instan-es in
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personnel management, or construction of waste disposal systems,
where contracts get declined because they're an area function.

Well, why is this? I think it's happeningI mean Dr. Rhoades
said he wasn't trying to defend a bureaucracy, but I think Chair-
man Allen is right. I mean no one, obviously, wants to come out
and defend the bureaucracy. But I think what is happening and
what has been happening in this field, and we get this experience
over and over again in the individual cases, is that they are trying
to protect individual jobs of individual people who work down the
hall, and who they see every day and who they have lunch with.
Early retirement isn't really seen as a suitable alternative for that.
So they decline the contract.

Now I think that's really what's happening. And I think the
committee might consider putting pretty strong language in this
bill requiring ihat there not be a declination, absent clear and con-
vincing evidence that an essential trust function is required to be
performed by the BIA or IHS. The committee might consider put-
ting in language again, saying to the maximum extent feasible, or
unless clearly required otherwise by law, that the contract take
place. The committee might consider putting in the report, the ex-
pectation that where there are declinations, that those declinations
be submitted to your committee and to the comparable House com-
mittee, to the Interior and Insular Affairs Committee in the House,
so that you can exercise an oversight function.

I certainly know, Senator Evans, that you do not wish to be in
the business of being the Assistant Secretary, or being the Director
of the Indian Health Service, but this committee has done a mar-
velous job in bringing this issue to the forefront, and a tremendous
service to Indian people. I was Associate Solicitor in the Interior
Department when these regulations were drafted in 1975. And they
were drafted with good faith and great verve, but they don't get
implemented that way. And it's not just a problem of what the
standard is, it's really a problem of what's happening out in the
trenches. And I can't think of any way to break this kind of old boy
network, other than having the administrators know that they've
got to submit a reason for the declination and that that reason is
going to be reviewed by this committee and its staff in Washington.
It would become like the Freedom of Information Act. Government
officials become very chary about declining requests when they've
got supply reasons for it and when it's going to be reviewed by an
impartial body that really has established a track record here for
protecting Indian interests.

Those are just my ideas on it, but I would commend the commit-
tee for its work on this and strongly urge you, sir, to keep going.

Thark you. I'll answer any questions you may have.
Senator EVANS. Surely. Thank you very much.
Let me turn to Mr. Eric Eberhard.

STATEMENT OF ERIC EBERHARD, ATTORNEY, COVER. STETSON
& WILLIAMS, WASHINGTON, DC

Mr. EBERHARD. Thank you, Mr. Vice Chairman. I will try to be
very brief here. I realize the hour is growing late.

j
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I would like to start by just commenting on your comment on the
consultation process, which I thoroughly agree with, and I think in
many respects this bill reflects that very kind of process.

'1"-is committee began hearings on amendments to Public Law
93-638 very early this year, with a blank sheet of paper. The com-
mittee and the tribes have jointly filled in that blank sheet of
paper and I think the bill, as Chairman Allen pointed out, reflects
much of the best of the hopes, thoughts and aspirations of the
tribes and the committee for what Public Law 93-638 can become.

I'm a little concerned about the notion that we may be in a posi-
tion now where markup on this

based
be postponed, or that floor

action on it may be postponed b on a request for some addi-
tional time to present what are, at least as of today, some rather
undefined proposals for further revamping Public Law 93-638 over
the next 6 weeks, or 2 weeks, whichever the case may be. Certainly
every idea should be considered, but I wonder what the consulta-
tion will be with the tribes with respect to further massive revi-
sions of Public Law 93-638 in that short of a timeframe.

I think we have a consensus at this point in Indian country, and
indeed with the committee and the administration on several key
points that have been problems in Public Law 93-638. I hear either
explicitly or implicitly in the comments of Mr. Rhoades and Mr.
Swimmer, that there is a agreement that we should get procure-
ment out of Public Law 93-638. Clearly the tribes and the commit-
tee agree that that is a worthwhile object .e.

I also hear agreement, either explicitly or implicitly that we
should get away from day-to-day monitoring of these contracts.
That we should move toward a situation where once a year tribes
certify compliance. That we should move toward a situation where
we can have umbrella contracts to cover many programs. That we
should move toward a situation where tribes who have successfully
performed for a period of years without 1..4jor audit exceptions can
enter into very long term contracts. Those are all provisions of this
bill.

I also hear some agreement, and I appreciate Mr. Rhoades' con-
cerns in this regard, but I hear some agreement that there indeed
needs to be great flexibility in the way the United States approach-
es these contracts.

And finally, I hear explicit agreement that these are ultimately
Federal responsibilities with the tribes performing the functions
for the Federal Government. And it seems to me that is bedrock
when we get to questions like should the Tort Claims Act be ap-
plied? Clearly, yes. These are Federal responsibilities. The tribes
are carrying out Federal duties. Would we have a situation where
the Tort Claims Act applies if the BIA or the IHS is directly ad-
ministering, but not when the Tribe is carrying out the function?
Do we really want a dual standard? Does that promote tribal self-
determination, or does it undermine it?

I believe the answers to those questions are very, very clear.
Tribes would be carrying out and have carried )ut under this Act
in the past, Federal responsibilities. The Federal Government re-
tains, and I emphasize there is explicit agreement on this, this Fed-
eral Government retains ultimate responsibility. The Tort Claims
Act should clearly be applied in those circumstances. I would sug-
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gest that the same bedrock principle.? shed some further light on
Mr. Chamber's final point with respect 0 contracting trust func-
tions. Those functions ultimately are the responsibility of the Fed-
eral Government. The tribes are serving as contractors. The re-
sponsibility does not shift. These duties are not being abrogated.
The responsibilities remain in the Federal Government. The tribes
are simply administering those programs for the Federal Govern-ment, the duties remain.

There are a few reported case decisions that squarely so hold
from the Federal courts. I think that there is now agreement with
the administration, the committee and the tribes that indeed those
are basic principles in the Public Law 93-638 area. I would suggest
that if we return to those basic principles that many of these issues
are not issues at all. That they are easily resolved, aud that your
bill does res( 'ye them fairly and consistently with the underlying
purposes of Public Law 93-638.

Those are my comments: I'll be happy to answer any questions
you have.

Senator EVANS. Thank you very much. Thank all of you for ver:-
important testimony on this bill.

Let me return first to Ron Allen. In talking about indirect costs,
and I appreciate what you and your colleagues have done in really
a remarkable document. I'm glad we do have it for the record, that
is I think at least the best thing I have seen in the field, trying to
analyze just what is happening and what has happened in thisarena.

With your experience is there, in your view, any kind of a formu-
la base or a formula basis for indirect cost recovery, or is it so indi-
vidual and so unique to each circumstance that it simply has to be
negotiated individually?

Mr. ALLEN. I don't believe that you could come up with a formu-
la, a simplified formula that would be applicable for all tribes. I
think that it is unique to each tribe. It is clear that each has very
similar line items that are to be incorporated into that rate, and
that are supposed to be recovered. But they vary from tribe totribe.

As an example, one tribe may rent its office facilities. One tribe
may have paid for it and they run a depreciation schedule againstit. The renter won't have maintenance. The owner, whether they
receipt it through an EDA grant or whether they pay for it out of
their own tribal funds, or however they accomplish the acquisition
of their facilities, they have maintenance. There are different ex-
penses. Some will have legal expenses, and some won't. Now some
don't have legal expenses, for example, simply because they can't
afford it. They can't incorporate it into it. That's some of the prob-
lems where you've got tribes that aren't recovering their full costs.I'm not sure there's a great answer to it. Because as our studies
revealed, these are all the items that the tribe should be receiving.

Most tribes aren't receiving them. The larger ones are, but many
of them are paying for a lot of the expenses themselves, and most
tribes aren't receiving everything they should be receiving. So then
you get to each tribe whatever their conditions are, the numbers
change. So if you try to create a flat rate, or a simplified system,
it's going to hurt different people different ways, or it's going to
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effect different tribes different ways. Some may benefit. Some may
inadvertently get a windfall out of it. I would think many won't.
It'3 ILA a simple issue.

Senatur EvANs. Would it, short of a formula basis, and I tend to
agree that the complexities are just too great to come up with any
kind of a formula, or if you came up with a formula that was ade-
quate, it would be so complex nobody could understand it, but short
of that, should there be a sort of book of standards if you will, or
some recognition that would be applicable in all cases as to really
what does constitute, what are legiti:nate elements that go into a
cost recovery? To what degree do you go into those elements?

You heard Mr. Swimmer, use as an example, with very separate,
or very differing cost rates, that one bought a computer and
charged it, and one hired a CPA, one had an internal bookkeeper.
For certain levels of contracts should we have sort of individual
standards that are set up though that you can then develop indi-
rect cost rates?

Mr. ALLEN. A great deal of the standards are already in place in
terms of what are legitimate items that can be recovered. There
are additional items that we have identified in oi,r report that
aren't in that. That we've pointed out that need to be identified
and need to be incorporated into the cost recovery for support costs
for tribes, for contracts.

We think it would be helpful if they can be incorporated into
those guidelines, or it can be an addendum of sorts. I'm not sure, at
this point, what is the best way to handle that so that all tribes
understand all the items that they can and should recover, and
also the items that aren't necessarily in the A-87 criteria in terms
of identifying, what we can recover.

We explained in our report, you know, the costs that are in the
Government's recovery that you don't see, and insurance is a good
example, et cetera. But we think that yes, that we should try to
create some sort of a document that would be helpful in assisting
tribes to understand that what they're supposed to be recovering,
you know, so that there's a consistency there.

Senator EVANS. Sort of a checklist of items?
Mr. ALLEN. Yes.
And then it can vary from tribe to tribe, because it would ad-

dress it a little differently. But then they would know explicitly
that they should be recovering in these areas. That's part of that
technical assistance issue that I was mentioning, as well.

Senator EVANS. In your view, would a move toward multi-year
contracts and long 'erm contracts diminish the kind of work that
now goes on in negotiating those indirect cost recoveries?

Mr. ALLEN. What- -
Senator EVANS. Now you have to redo it every year, presumably.

If you have multi-year contracts, would that limit the necessity of
continued negotiation over indirect cost?

Mr. ALLEN. No; that won't. It will help with the streamlining of
administering the programs, but it won't make any difference as
far as negotiating the rate, because the rate does change every
year. I mean it may stay the same. A tribe maybe very fortunate
and be able to manage its funds and retainif it's 35 percent, they
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ous management of those funds.

But tribes will vary with their contracts and grants each year.
They may get a grant from a foundation that will allow indirect
costs. They may get a grant from HUD or whatever that will allow
a certain portion of it. So they end up with these constant adjust-ments each year.

Senator EVANS. But with a single contract, if you have a particu-
lar contract where let's say a mature contract can be for an ex-
tended period of time, isn't it possible to negotiate a multi-year in-
direct cost element to the contract as well?

MI'. ALLEN. Oh, I think it would be possible, yes. U the Inspector
General would allow it. I don't know if they have ever done that. It
woui i have to be coordinated with I would think OMB and the In-
spector General's Office.

"...es; that would be helpful. We are het "ng in that direction
now., The grandfathering process is forcing us, in essence, to try to
keep a stable indirect rate, so that there is consistency there, and
so we're headed in that direction anyhow. And if the Inspector
General would allow us to negotiate that kind of rate with each of
those specific contracts, then that's workable. I mean, basically
what you end up with there is a multiple rate, and that's doable.
That's not as complicated as it sounds.

Senator EVANS. Well, what I was trying to get at is that I know
Mr. Swimmer has pointed out that his attempt to move toward asingle rate is to simplify the process, which is very tedious and
cumbersome right now, but even if you negotiated them separately,
as you suggest is necesst ey, if we can move toward multiple year
contrads and multiple year, potentially multiple year agreements
on indirect cost recovery, that simplifies some of the process, andwould at least--

Mr. ALLEN. That would simplify it, yes.
Senator EVANS. I see they ve got another vote on for us, but I

think we can finish,
Mr. Chambers, first on the Pandora's box argument, I thoroughly

agree with you, and that's one over the years that I've grown to
find distasteLl. People who don't understand that when they comein and tell me they're against a piece of legislation or for a piece of
legislatin because of the precedent it set or what might happen, I
get turned off immediately. Because I think we have to deal with
legislation as it is. And 1..r the purposes we design it. And some
can say, well thaL opens the door for somebody else. Well, let them
come forward and if they want legislation, we have to deal with
that individually and separately. So I hope that what we do hereat leas' -lon't intend to push anything aside because of a fear thatit sor v might open the door to somebody else.

..r understand essentially what you're saying is that in the ne-
gotiation of contracts and in the determination of them that it
really ought to essentially be the burden of proof be on the Govern-
ment to say that you're not capable rather than the other way
around, the tribe proving that they are capable?

Mr. CHAMBERS. Yes, Mr. Chairman. That'sand I think the com-
mittee probably needs toI had thought that was in the 1975 act,
and I had thought it was i the 1975 regulations, but I think we
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didn't properly anticipate then the friction within the bureaucracy
when it comes to the individual cases that come before them.

So I would suggest that the committee might well want to write
it in in language that simply isn't susceptible to any other inter-
pretation. Mr. Chairman, that was my suggestion. Because we just
meet these things out in the field, where there doesn't seem any
rhyme or reason for it. And if the officer in the area office in some
distant part of the country knows that a declination will be re-
viewed by this comqtee, then it's going to end 1..p being reviewed
in Washington. They're goi.-g to be much more reluctant to turn it
down. They're going to hare to give reasons for it that make sense.
They don't d3 that always now. They just don't.

Senator EVAN:- It sort of boggles the mind of the committee,
however, having to face up to that responsibility.

Mr. CHAMBERS. I know that, Mr. Chairman.
Senator EVANS. Somehow we'll see whatwe ought to work on

that and see what we can do, or what we can say that makes very
clear what the intent is and where the burden of proof ought to be
on these declinations.

Mr. CHAMBERS. I think if you threaten them, Mr. Chairman, you
will find that they won't be declining contracts that are going to
come before you. [Laughter.]

Senator EVANS. That may well be.
On the liability policy problems, has anyone considered, or do

you think it's conceivable to consider a ric^...,ter liability policy that
would cover either all or a major share of t.ibal contractors, rather
than having to deal independently or separately with them?

I understand that HUD and other agencies sometimes do that in
their housing authorities and other agencies are attempting to do
the same thing.

Mi. CHAMBERS. Well, Mr. Chairman, HUD has recently set up a
self - insurance pool for all the Indian housing authorities. Or really
the National American Indian Housir Council has done that, and
HUD has approved it.

That doesn't remove the problem of paying the premiums
though.

Senator EVANS. Yes.
Mr. CHAMBERS. I mean then what happens is each housing au-

thority pays the premiums that they would have otherwise have
paid to an insurance company and pays it into the pool. So it
wouldn't alleviate the 1.roblem of, if $4 million per year is the cor-
rect figure, it wouV ''t k the problem of the $4 million per
year being paid. F . n it would get paid into a self insur-
ance pool, rather t A to a private insurance company, and that
might be more effective or it might not be. I'm not an expert on
that.

I do believe that the housing authority pool has worked well. It's
been in effect for about 1 year. But I don't think it alleviates this
problem. This problem, as Mr. Eberhard was saying, that the bed-
rock truth is that the performance of this health care function is a
Federal responsibility. And for that reason that the people who are
performing it, if they're Indian tribes or tribal organizations, ought
to have the same protection that the Federal Government has

70
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when it performs it, and ought not to be required to pay $4 million
per year.

Senator EVANS. Or go into any kind of an insurance responsibil-
ity, we just put them on the same basis as direct employees of the
Federal Government?

Mr. CHAMBERS. In terms of the Tort Act coverage, Mr. Chairman,
that's certainly our strong proposal.

Senator EVANS. Do you care to comment onon page 9 of the
bill, we authorize adequate liability insurance, and then we go into
the question of limits on sovereign immunity. Perhaps you'd like to
maybe comment for the record as to whether we need to go further
than we have in the act so far in this question as a way of reducing
costs? It's on page 9 of the printed bill, and I'm not sure you have
the same bill.

Mr. CHAMBERS. Well, Chairman Allen has been good enough to
supply me with a copyI think we've got the right provision.

Senator EVANS. Its section 201 and C(1).
Mr. CHAMBERS. I'd noticed this actually reading through the bill

in preparing last week for this testimony.
Mr. Chairman, the committee I suppose could make this judg-

ment. It's policy judgment for you. Its your judgment I have a
preference on it, but I don't know that it's clear how it should come
out.

One possible judgment would be to allow a tribal organization to
interpose their sovereign immunity from suit on any medical mal-
practice claim.

Senator EVANS. Yes.
Mr. CHAMBERS. What the bill currently does is that it provides

that the United States will be liable under the standards of the
Tort Claims Act. So that if a tribal contractor does commit medical
malpractice, the United States will pay the injured plaintiff.

Another logical possibility would be to say that the tribe can
assert its immunity from suit and nobody pays the injured plain-
tiff. And that's a policy judgment which, I think, is your judgment.

My preference is that the injured plaintiff ought not to be the
one that bears the burden. That if someone bears the burden, the
United States ought to bear the burden. Not just because the
United States has a deep pocket, but because there is a Federal
function being performed. There is an important health care func-
tion being discharged. The United States has decided that a par-
ticular tribal contractor is qualified to perform that function, oth-
erwise they wouldn't contract with them. And that the United
States ought to compensate someone who is injured.

Either way is better than the present system, where millions of
dollars of program costs get diverted to paying insurance premi-
ums, and I would point out, Senator, at least that the history is
that they're not massive negligence clai..is against tribal contrac-
tors. That's not been the experience. So that I don't think there's
reason for great concern about opening up the Treasury of the
United States in this respect.

Senator EVANS. Mr. Eberhard, first let me guarantee you that as
far as further consultation with the tribes, that we've come this far
building an act, and we don't intend to stop. There will be, as far
as this Senator is concerned, I'm sure the chairman is concerned,

fr 1 -.^
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we will continue that. We hope that the initial act as introduced
was a good start, but recognize like in the case of most acts, it can
always be improved, but we'll want to improve it collectively
rather than separately.

One question. The IHS apparently has proposed the use of grants
or cooperative agreements as an alternative for contracts. Do you
have any comments on potential tribal concerns over grant and co-
operative agreements as instruments for carrying out these func-
tions?

Mr. EBERHARD. Well, that takes us right back into the whole
question of how do you define these Public Law 93-638 contracts.
There is an existing body of Federal law, primarily codified in title
41, that defines the use and the appropriate use of contracts,
grants and cooperative agreements. There was an effort here in the
Congress in 1984, to broaden out Public Law 93-638, at least inso-
far as it had theretofore not included cooperative agreements, to
include cooperative agreements.

That was, I think, a good effort. The problem is that it still did
not recognize that fundamentally this law is talking about a differ-
ent kind of an arrangement than we art. tlking about when the
United States goes out and procures goods or services in any other
context, whether that's for its direct use, or for the benefit of the
citizens of a State, whatever it may be. That fundamentally what
we're talking about here stems from a Congressional policy that
happily the Executive by and large has shared over the years, that
tribal selr-government should be promoted. One way to do it is to
elevate, if you will, the role of tribal government in providing Fed-
eral services to the citizens, or the members of those tribes.

That's a wholly different proposition than you find in any other
aspect of Federal policy. I think that will be the difficulty if all we
do is once again say to IHS or BIA, you can either contract it or
you can grant it, or you can do it through a coop agreement. The
people, at least in middle management, in those agencies are going
to say, well now that takes us back to title 41, and title 41 says we
have to do these things this way. The next thing you know instead
of a direct, straightforward transfer of function and dollars to pro-
vide those functions, what we're going to have are contracts that
extend for hundreds and hundreds of pages incorporating unneces-
sary Federal law, and actually running counter to the purpose
which you're trying to accomplish ,:ere, which is promoting tribal
self-government.

Senator EVANS. Well put. That's probably a pretty good place to
stop. [Laughter.]

We have 3 minutes to vote, but that is well put. And it's an at-
tempt, which I guess now has gone on for at least 12 years since
President Nixon s statement, and we're still struggling to find the
right way to fully and most straightforwardly implement that con-
cept. That's what this bill is all about in attempt to move in that
direction. We'll depend on your help and the help of everyone else
who has testified to try to get us there in the best fashion we can.

We stil i do intend to have the markup on the 21st. We hope that
we will have as much information, and as much help both from the
government and others, between now and then to make the bill as
good as we can make it as it leaves the committee, but understand
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that if there is further work needed after that time, we obviously
will have time for it before we get to the floor.

Thank you very much, all of you, for coming.
Mr. ALLEN. Thank you, sir.
Mr. CHAMBERS. Thank you.
Mr. EBERHARD. Thank you.
Senator EVANS. The hearing is adjourned.
[Whereupon, at 12:45 p.m., the committee was adjourned.]
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ADDITIONAL MATERIP L SUBMITTED FOR THE RECORD

STATEMENT OF RC6S 0. SWIMMER, ASSISTANT SEMETARY INDIAN AFFAIRS,
DEPARMENT OF THE INTERIOR, BEFORE THE HEARING OF THE SELECT 0144I1'1'tt ON
INDIAN AFFAIRS, UNITED STATES SENATE, ON S. 1703, THE "INDIAN
SELF-DETERMINATION AND DUJZATION ASSISTANCE ACT AMENDMENTS OF 1987".

October 2, 1987

Mr. Chairman and meMbers of the Committee, I am pleased to present the views

of the Department of the Interior on S. 1703, the "Indian Self-Determination

and Educe' n Assistance Act Amendments of 1987".

We could ^nly support S. 1703 if it were amended to address our concerns de

detailed in this testimony. We plan to submit an alternative proposal for

amending the act in the near future.

Before dealing with some of the specifics involved in tribal-BIA contracting

I believe it is appropriate to step back for a moment to consider what we

wish to accomplish. The enactment of the Indian Self-Determination Act in

January of 1975 was the end result of President Nixon's July 1970 Message to

the Congress on Indian Policy which called for tribes to be given the

opportunity to assume responsibilities and control over programs operated for

their bene:it by the Bureau of Indian Affairs (BIA) and the Indian Health

Service (IHS).

We now find ourselves in what sometimes seems to be a quagmire of conflicting

laws, rules, regulations and policies trying to carry out what was a fairly

straight forward and clear objective in President Nixon's Mcssaye, that is to

(71)
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transfer responsibility and funds at the tribes request to operate federally

funded programs intended for their benefit.

Most of the problems are associated with the mechanism used in providing the

tribes with the Federal funds. Apparently, in response to concerns that the

turn over of programs and services to tribes could be followed by a cut off

of the Federal funding, contracts were chosen as the mechanism for those

turnovers. The reasoning apparently was that contracts are used in

connection with a Federal agency's carrying out . Federal responsibility

while grant agreements are associated with Federal aid in carrying out

someone else's responsibilities and cooperative agreements are used in

jointly carrying out a responsibility. Therefore,, it apparently seemed to

follow that the use of contracts provides a basis, or an additional basis,

for continued Federal funding because it is clearer that Federal

responsibilities are being carried cut.

I do not believe that the use of the term -contract- provides any assurance

against bvdget cuts or any guarantee of continued funding. It is notable

that in the budgeting and appropriations process for BIA, no distinctions are

made between contracted and non-contracted funds, nor is special

consideration given to the degree to which a given program is contracted.

However, the use of the contract mechanism has unintentionally caul ; 'me

development of problems. Among the problems at least partially due to the

contracting mechanism are the unproductive and time consuming annual renewal

or reoontracting process and the delays in the determination of contract

amounts while final appropriation amounts are being determined and allocated

in accordance with Appropriations and Conference Committee Reports.



73

3

Another problem is the BIA's need to monitor the contractor while the

contract is being carried out because of the ILA's continuing responsibility

to ensure compliance with detailed contract terms. To be able to do this the

BIA may retain part of the budgeted funds for program operaticns that might

otherwise be Included in the contract amount.

Still another problem is indirect cost determinations, budgeting and funding

for indirect costs, and the spiral of debt that can afflict tribes due to

theoretical overrecoveries of costs. This problem is further complicated by

tribal governments' dependence on the use of indirect cost funding to support

more of a tribal government's expenses than the expenses the tribe incurs

solely because of tne contract.

One way of trying to deal with these problems is to continue to try to modify

the Federal contracting mechanism to streamline it and make it more in line

with the purpose intended. This is what S. 1703 is intended to do, and tne

attachment to my prepared statement provides our detailed comments on that

bill. However, it is increasingly obvious that contracting IS too unwieldy

to promote true self-determination. For this reason I believe that a more

basic change may be needed and that the time is approprsate to actively

consider it. We are currently developing an extensive legislative proposal

to fix what we view as the problems with P.L. 93-638. We plan to submit our

proposal to the CongresP ithin the next six weeks. We respectfully request

that the Committee withhold action on S. 1703 until it has the chance to

review our proposal.

P
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I realize that a basic restructuring of P.L. 93-638 would be a tremendous

undertaking, w-th actual implementation requiring several years, but I am

convinced that our experience makes it clear that we have created too many

barriers to true self-determination by relying on the mechanism of

contracting. There must be incentives for tribal governments to run their

own programs and for the BIA to transfer the programs through a sensible and

manageable system. I do not believe that a few amendments to the existing

law will solve the problems; it is time to consider a new process. We would

be pleased to work with the Committee in consultation with Indian tribes, to

develop legislative provisions along the lines I have outlined we will be

proposing.

This concludes my prepared statement and I will be pleased to respond to the

Committee's questions.
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DEPAFCMENT OF THE rwallim DETAILED CCMENTS CN S. 1703, THE "INDIAN
Se..F-CETEMINATICN AND FUYCkTION ASSISTANCE ACT STS OF 1987".

1. We have no comments on section 101 of 3. 1703 which provides the short
title and a table of contents for the bill.

2. Section 102 modifies the declaration of policy now in section 3(b) (25
U.S.C. 450a(b)) of the Indian Self-Determination and Education Assistance Act
thereinafter referred to as "the Act"? to clarify that the Federal
responsibility is to "individual Indian tribes and to the Indian people as a
whole" rather that to "the Indian people-. It also adds In accordance with
this policy the United States is committed to supporting and assisting Indian
tribes in the development of strong and stable tribal governments, capable of
administering qual programs and developing the economies of their
respective communi .es." We have no objections.

3. Section 103 amends section 4 (25 U.S.C. 450b) of the Act to add eight
definitions and change a definition.

The term "construction programs" is added and defined to mean "programs for
the planning, design, construction, repair, improvement and expansion of
buildings or facilities but not limited to, housing, sanitation, roads,
schools, administration and health facilities, irrigation and agricultural
works and water conservation, flood control, or port facilities".

(a) The word "including" is apparently missing after "facilities" the first
time it appears (peen 3, line 13).

(b) The definition apparently extends to activities usually considered as
operation and m.intenance of facilities as distinguished from true
construction and renovation. We believe that the ongoing operation and
maintenance of facilities is and should be contractible under the Act.

(c) The definition is Included because o' a amendment (page 7, line 2)
to section 102 of the Act to expressly include "construction programs" as
contractible under the Act. Although we support the concept of allowing
tribes to contract for the planning, design, and construction of projects,
we believe such contracting should be done as a business activity so the
tribe could make a profit and manage the contract appropriately. Contrwting
for construction under P.L. 93-638 is really not appropriate since it is
designed to enable tribes to operate on-going program whereas construction
projects for a given tribe are infrequent and limited in duration. ht_reover,
contracting construction under P.L. 93-638 with all the attendant
complexities of indirect cost-negotiation and payment would inev tably
meiilt in cost inflation. This Inflation would reduce the amount of
constmction that could be done to benefit Indian people.

r -
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4. Sections 103 also amends section 4 of the Act to provide dPfinitions for
the terms "contract costs", "contract funding base", "direct 1 ogram costs",
"indirect costs", and "indirect cost rate". These terms are dealt with in
connection with the sections where the tern are use.

5. Section 103 also amends section 4 of the Act to define the tern "mature
contract" (page 4, line 19) to mean "a self-determination contract that has
been continuously operated by an Indian tribe or tribal organization for
three or more years, and for which there has been no significant and material
audit exceptions in the annual financial audit of such Indian tribe or tribal
organization-.

This definition includes the first two of several uses in the bill of the
phrase "Indian tribe or tribal organization". Section 4(c) (25 U.S.C.
450b(c)) defines the term "tribal organization" to include "the recognized
governing body of any Indian tribe". Therefore, the phrase "Indian tribe or
tribal organization" is redundant and the term "Indian tribe" need not be
added when the term "tribal organization" is used. See also page 5, line 12;
page 6, line 24; page 7, line 1; page 8, lines 1, 14 and 18; page 9, lines 1,
2, 4, and 9; page 11, lines 6 and 11; page 12, line 20; page 13, lines 8, 13,
15, and 21; paoe 14, lines 3, 11, and 13i page 15, line 2; page 16, lines 16
and 23; page 17, lines 2, 7, 15, and 24;, page 18,, lines 4 and 24; and page
20, line 17.

6. Section 103 changes the definition of "Secretary" in sec,ion 4 of the Act
to read "unless otherwise designated, means either the Secretary of Health
and Human Services or the Secretary of the Interior or both". For clarity we
recommend that the definition read as follows: "'Secretary' unless otherwise
designated, means the Secretary of Health and Human Services or the Secretary
of the Interior, as appropriate in the context". This will avoid the
possibility of questions as to whether the consolidated section 102 of the
Act in section 201 of the bill can be interpreted as requiring one Secretary
to contract with a tribal organization for the operation of an activity
assigned by law to the other Secretary.

Cn page 5, line 4 the word "it" should be inserted before "as".

7. Section 103 also amends section 4 of the Act by adding a definition of
the term "self-determination contract" to me_n "an intergovernmental contract
entered into pursuant to this Act between an Indian tribe or tribal
organization and an agency of the United States for the purpose of assuring
Indian participation in the planning, conduct and administ_ation of programs
or services which are otherwise provided to Indian tribes and their members
pursuant to Federal law: Provided, That no intergovernmontal contract shall
be construed to be a procurement contract".

(a) The definition uses the new and undefined term "intergovernmental
contract" and the term is not used elsewhere in the bill. Under the Act as
it now stands and as it would be amended by S. 1703, contract are to be
entered into wit:. "tribal organizations" which is defined to include other
than governmental organizations Including apparently even Jrban Indian
organizations (see page 10, line 15 of the bill). Therefore the term
"intergovernmental contract" is not appropriate unless the bill is arrendf.,d.as
we reoarmend to limit contracting under the Act to tribal governments but
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permitting them to subcontract if they so choose. If that recommendation isaccepted, the term "intergovernmental contract" or "intergovernmentalself-determination contract" might be substituted for "self-determinationcontract".

(b) The definition refers to entering into contracts with "an agency of theUnited States" whereas under the Act and under S. 1703 the contracts arelimited to those entered into by the "Secretary". We recommend that thedefinition be amended to
conform to the authority in the Act.

(c) We strongly support the
idea in the proviso that contracts under the Actare not procurement contracts,

although we note that the proviso does notchange the fact that retaining
the contracting mechanism still requiresfunding with numerous otrings attached.

8. Section 104 amends section
5 (25 U.S.C. 450c) of the Act to require theappropriate Secretary to have

regulations for contract reporting requirements.Mature contracts (multi-year
contracts) shall only be required to providequarterly financial statements,

an annual single-agency audit, and a briefprogram report.

We do not object to having
regulations for contract reporting requirementsand we strongly support minimizing

reporting requirements. We note that thecitation tc -he ARA provision
should be to section 553 of title 5, UnitedState:, Code.

9. (a) Section 201 of S. 1703 restates section 102 of the Act byconsolidating into one section the authority now in sections 102 (BIA) and103 (INS) (25 U.S.C. 450f and g). We have no objection to the consolidationof the section 102 and 103 provisions if the clarifying amendment item 6above to the definition of
"Secretary" is made.

(b) We strongly object to the extension to "tribal organizations" of theright to require the Secretary
to enter into a contract. (See page 6, line24 and page 8, line 1.) This is a serious and counter productive weakeningof tribal government authority.
Under the Act as it now stands that right isreserved to Indian tribes acting through their tribal governments. Under theAct tribal governments determine which tribal organizations are to enter intothe requested contracts with the Secretary. As we have indicated before, webelieve that it is essential that the tribal governments have the authorityand responsibility for the programs and services that are contracted orotherwise transferred from direct Federal operation. Otherwise, we riskconfusion of roles and duplication of services.

(c) As amended by section
201, section 102(a)(1) otherwise tracks existinglaw providing for contracting to plan, conduct, and administer programs (orportions thereof) under the
Johnson-10"Malley Act of 1934, the Snyder Act of1921 "and any Act subsequent
thereto", and the Indian Health Transfer Act of1954 and adds express authority

(which we have assured existed under the Act)for contracting programs administered by the "Secretary" for whichappropriations are made to other Federal agencies. it also expressly extendsthe Act to "any program, or portion thereof, for the benefit of Indianswithout regard to the agency or office of * * the Department of theInterior within which it is performed." We have no ob3ection to this

C
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extension. However, the provision includes authority for construction
contracting and, as indicated in item 3(c) above, we strongly recamiend that
such contracting be authorized instead under the Buy Indian Act.

(d)(1) The amended section 102(a)(2) requires the Secretary to accept a
"proposal" for a contract within 90 days of receipt unless the Secretary
makes one of three findings. The three findings are the same as the three

current declination criteria under the Act. We assume the "proposal" is the

same as the "request" under section 102(a)(1). If so, the same term should

be used in ooth instances. If not, the provisions should be clarified to
indicate the relationship of a proposal to a request. We do not object to

the 90 day requirement.

(2) The amended section 102(a)(2) omits the factors to be considered in
arriving at a finding, i.e., whether there would be a deficiency in

performance with respect to equipment, bookkeeping and accounting procedures,
substantive knowledge of the program to be contracted, community support for
the contract, adequately trained personnel, or other necessary components of

contract performance. We have no objection to omitting these factors to be
considered because we believe that the allowable finding provide adequate
protections against improvident contracts. However, we do recommend that an
additional finding be added to clarify that requested contracts are subject
to the availability of funds for the program or portion thereof involved and
that the Set.:retary is not required to divert funds from BIA operated programs
or portions thereof serving other Indians to funds the requested contract.

(f) Section 102(a)(3) on page 8, line 14 appears to be an unnecessary
restatement of section 102(a)(1).

(g) We have no objection to the section 102(a)(4) provision allowing the
consolidation of two or more mature contracts into a .Angle contract.

(h)(1) Section 102(b) is based on the current section 102(b) of the Act
except that it imposes a sixty day maxumum period for action. It apparently

allows the Secretary sixty days to notify a tribe of the reason for the
Secretary declining to enter into a contact requested under section 102(a).
The sixty days would seem to start running on the date the Secretary declines
during the new limit of ninety days allowed in section 102(a)(2) described
above.

(2) Also within that sixty days the Secretary is to provide assistance to the

tribe to overccne the reasons for the declination. The ability to provide
the assistance depends on the nature of the declination reason and the
availability of appropriations to provide the assistance. We assume that it

is not intended that our authority to provide the assistance expires at the
end of the sixty days and we suggest that the provision be amended to require
the initiation of assistance during the period.

(3) Finally, within the sixty days the Secretary is also to provide the tribe

with a hearing and an opportunity for an appeal.

(1) The amended section 102(c)(1) on page 9, line 8 restates the current
authority (see 25 U.S.C. 450f(c)) the Secretary has to require contracting

tribes to carry liability insurance. It however modifies the current
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prohibition against an insurance carrier raising the tribe's defense ofsovereign Lnmunity to the extent of the insurance coverage by permitting thedefense to be raised "for
liability for interest prior to judgment or forpunitive damages". We have no objection to this provision.

(j) We object to the Federal
Tort Claims coverage under section 102(c)(2) ofthe bill, and defer to the Depart ofJustice to present the rationale.

10. Section 202 (Technical Assistance and Grants to Tribal Organizations) ofthe bill adds a new subsection (d) to the current section )04 (25 U.S.C.450h) of the Act. The new provision requires the Secretary, on anon-reimbursable basis, to provide
technical assistance to tribes and tribalorganizations to develop and modify proposals t contract a program.Although we have no objections

to this requirement we suggest it be clarifiedto state that it is subject to the availability of appropriations.

11. Section 203 (Personnel) amends
the current section 105(e) (25 U.S.C.4501(a)) of the Act to make permanent the authority to allow Federalemployees who transfer to tribal employment to retain civil service benefitsif the employee and the tribe so elect and the tribe agrees to pay theemployers share of the costs of those benefits. While a reasonableextension of current law would

not be objectionable we believe that it wouldbe unwarranted to make this provision permanent at this time.

12. (a) Section 204 (Administrative
Provisions) the current section 106(a)(25 U.S.C. 450)(a)) of the

Act to exempt contracts under P.L. 93-638 from theFederal procurement law and Federal acquisition regulations. We stronglysupport such a provision.
These contracts are not interded to be Federalprocurement, contracts.

(b) Section 204 restates the current section 106(c) (25 U.S.C. 450)(c)) toallow the use of multi-year contracts for 3 years in the case of newcontracts and up to five years for mature contracts "unless the appropriateSecretary determines that a longer term would be advisable". As undercurrent law, the amounts of the contracts would be subject to theavailability of appropriations and could be renegotiated annually to reflectunforeseen circumstances. We support the idea of multi-year contracts.

(c) Section 204 also restates
section 106(d) (25 U.S.C. 450)(d)) of the Act.The restatement omits our authority to amend contracts to increase amountspayable without having to find an increased benefit to the Federal Government.It also changes maximum period for the acceptance by the Secretary of aretrocession from 120 days to one year. We oppose the first of these changes

because it may prevent us from providing
necessary aid to a tribal contactorunder the Act. We support the latter change because we need adequate time to

budget and provide staff to take over a tribally run program. The one yearlead time would allow for a more efficient transfer.

(d) Section 204 restates current section 106(e) (25 U.S.C. 450)(e)) toprovide the Secretary authority to transfer title of excess Federal propertyand to acquire excess Federal
property for donation if it can be used for apurpose for which a contract is authorized under the Act. We support this

provision but recommend that the Act be further amended to require a tribe to
return property used in connection with a program or portion thereof which

r
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the tribe retrocede to the Secretary or in case a recession of the

contract under section 109 (25 U.S.C. 450m) of the Act unless the Secretary

declines the return of the property.

13. (a) Section 205 (Contract Funding and Indirect Costs) adds a rew section

106 to the Act (the 014 section 106 having been redesignated as section 105)

which incorporates the current section 106(h) (25 U.S.C. 450j(h)) of t.;:c. Act

and new 2rovisions. It requires th Secretary :o provide funds for all

"contract costs" vnourred in connection with the contract but shall not be

less than the Secretary would have provided for the Secretary's operation of

the program. Any saings may be used for additional services under the

contract. Funds providod for suti, contracts canno- be reduced (1) to provide

funds for new contracts unCer the Act, (2) to provide funds for costs c: the

Federal agency including those for contract monitoring, ADP, technical

assistance, or personnel costs such as costs for Federal employees d splaced

by the contract.

Under Section 106 (a)(5), furring could not be reduced unless there is a

reduction in Congressional appropriations from the previous fiscal year for

programs to be contracted. This provision would not be cost effective, as

many programs are funded under the Indian Priority System (IPS), which is a

budget line composed of numerous increases and decreases based upon tribal

decisions. Although the IPS portion of the budget may not show an overall
decrease, many decreases may be included in instances where tribes have

assigned a lower oliority to programs and reduced funding accordingly. Under

this provision of the proposed legislation, however, the Bureau would be

required to maintain the same level of funding in such casts. Also, in some

programs, in which tribal projects have been completed (such as facilities

improvement and repair prLiects or minerals inventory surveys) auditions'

funds should not be nrovide.. to the tribe, regardless of the amount of the

appropriation. Given these circumstances, we must object to this provision.

We agree with the provision of not providing contract money for BIA

monitoring of the contracts if we read the this to mean that the BIA should

rot ' monitoring contracts. We believe we should be out of the day-to-day
monitoring business and snould be lookiag at a year end review to see if the

services contracted for were provided. Tribes should be required to provide

certification of their program audits and monthly financial reports showing

expenditures. We do not believe a day-to-day monitoring of the contract is

necessary for either the tribe or the BIA.

(b) Section 205 also requires in the new section 106(b) that the Secretary

annually submit to the Congress detailed reports on the diiect and indirect

cost amounts provided and budgeted for contracts under the Act. The

information required is not now compiled but could be in the future if we are

allowed to proceed with our ADP and management information systems

development. We would be pleased to work with the Committee's staff to

develop a reporting requirement that we can comply with on a reasonable

prompt basis without an undue diversion of resources from programs serving

tribes and their members.

(c) Section 205 provides a new section 106(c) that holds tribes harmless for

providing the dilierence in indirect cost rates actually provided and the
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amounts that would nave been provided
at 100 percent of their indirect costrate in subsequent fiscal

years for Federal programs (other than BIA and IHS)that provide funding to the tribes.

Although we believe that trues should be provided whatever indirect costrate is provided to other
contractors under various Federal program and thatthose runds should be made available by the individual agencies, this issueis essentially one of what is referred to as "theoretical over-recovery". wedo not believe that tribes

should be penalized because of a theoreticalover-recovery.

(d) Section 205 adds a new section 106(e) that requires the Secretary to givenotice of any disallowance of
costs within a year from receiving an auditreport. An appeal plus hearing shall be provideo. If notice is not givenwithin one year, any right of action or other remedy relating to thedisallowance is barred. we do .mot object to this provision but would like towork with the Committe!'s

staff for clarificttion of exactly when the yearbegins.

(e) Section 205 adds a new section 106(f} that requires the Secretary topub'ish in the Federal Register a notice of intent to remove or alter anyprogram in th. Indian Priority System
at least 90 days prior to removing oraltering th-.: program and to include a statement on the impact on fundinglevels for "each Agency and tribe affected." This restriction would severelyaffect the Bureau's capability of making timely decisions which may becritical for the benefit of the tribes. For instance, removing the road

maintenance program from the IPS will insure taat roads are maintainedconsistently Bureau-wide, thereby meeting the standards requited forobtaining badly needed Federal Highway Trust FUnd dollars. The restrictionscontained in this proposed bill w 11 require the Bureau to undertake a longal,' cumbersome process in cases where timely decisions and flexibility iscri ical.

(t) Section 205 adds a new section 106(g) that requires the Secretary to addthe indirect cost funding to the contract if requested by the tribalccntractor. The combined amount shall be included in the contractingagency's budget. We would not object to 3 lump sum approach to determining
appropriate contract support costs but disagree strongly, .th this provision.

Under Section 106 (g), contract support costs would in essensc be"grandfathered" into the budget. This section provides that the indirect
costs determined for tribal cont-acts would be added to the direct programfunding amount and carried in the budget under the direct program line foreach subsequent year the the program remains contracted. The Bureau has
implemented this method in the past, under Congressional direction, resultingin inequitable funding of these contract support costs from tribe to titbe.

14. (a) :-.-ction 206 (Contract Appeals) adds a new section 110(a) i the Act(the current section 110 being redesignated as section 11-) that providesFederal district courts with original jurisdiction concurrent with the Courtof Claims for claims arising under the Act or under contracts authorized bythe Act. we recannend that the Committee's staff consult with the Department
of Justice concerning this provision.

1
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(b) Section 206 also adds a new section 110(b) prohibits the United States

from unilaterally modifying contracts but also provides a means for doing so.

We would be glad to work with the Comm, se's staff to clarify the intent of

this provision.

(c) Section 206 also adds a new secion 110(c) that provides for the Equal

Access to Justice Act (the Act of October 1, 1980, 94 Stat. 2325) to apply to

administrative appeals by Indian tribes and tribal organizations regarding

P.L. 93-638 contracts. This would provide for the possible award of attorney

fees in cases where the tribe prevails in the appeal. We object to this

provision.

(d) Section 206 also adds a new section 110(d) that provides for the Contract

Disputes Act to apply to P.L. 93-638 contracts. A recent court decis'ln

ruled that then_ contracts were not under the Contract 1.,...;utes Act. s
stated above, if we do not view these contracts as procurement coatrz
then they should not be subject to the Contract Disputes Act.

15. Section 207 (Savings Provisions) is the same as the current section 110

(25 U.S.C. 450n) of the Act. We ve no objection to it.

16. Section 208 (Severability) 'self explanatory. We have no objection to

it.
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Mr. Chairman and Members of the Committee

I am Dr. Everett R. Rhoades, and I am the Director of the Indian Health

Service (IHS). I appreciate this opportunity to testify on S 1703, a bill to

amend the Indian Self-Determination and Education Assistance Act of 1975

(P.L. 93-638). I am accompanied this morning by Mr Douglas Sakiestewa,

Director, Division of Grants and Prc:urement, Dr. Robert C. Birch, Acting

Director, Division of Indian Resources Liaison; and Mr Ric'ard J. McC.oskey,

Director, Division of Legislation and Regulations.

IHS is the Federal agency charged with administering the principal health

program for American Indians and Alaska Natives. At present, the IHS provides

comprehensive health services to approximately 1,000,000 Indians and Alaska

Native people. The goal of the IHS is to raise the health status of American

Indian and Alaska Native people to the highest possible level. Its mission is

threefold: (1) to provide or assure the availability of high quality

comprehensive, accessible healtn services, (2) to provide increasing

opportunities for Indians to manage and operate their own health programs:

and, (3) to serve as a health advocate for Indian people

Since the transfer of Indian healtn programs from the Department of the

Interio: to the Public Health Ser,,ce in 1955, this comprehensive health

delivery system has evolved into t-ee nodes of delivery Fast, the direct

health services delivery sistem. J,,,ch is administered directly by IHS staff.

provides services thrugn the ooer,ition of 45 hospitals, 71 health centers.

and several hundred smaller heol'n staticns and satellite clinics The secSnd

zode is * *ribal health delireTy t,iste.1.1 ,inIch is administered by tribes an,;

( ty
L. .
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tribal organizations through contracts with the IHS, and which represents

Indian self-determination.

These tribal organizations
operate 6 hospitals and approximately 250 health

clinics. As you know, the administration
is implementing a comprehensive

strategy for the next decade to
expand opportunities for tribal operation of

IHS hospitals and clinics. The third mode is the purchase of medical care by

either IHS or tribes from providers
serving the general population.

The primary method provided
by Congress for the Indian people to exercise

maximum participation in the management of these health systems is the Indian

Self-Determination Act, P L 93-638. It provides tribes with an option to

freely choose to either
take over management of most Federal programs serving

them or to retain federal management of their programs The tribes that

choose not to take over management
of their health programs from the IHS are

not penalized for their decision In our view, a tribal decision not to

contract is equally an expression of Indian self-determination In either

case, a continuing Federal responsibility
is required Tnese considerat,ons

are also Consistent with our renewed
commitment to advance self-determinatIcr

in the operation of IHS hospitals ?id clinics

In programs, contracted t3 tribes ,ender P L 93-638. the NS cont,nues 1,
exercise of ;-ederal re:bonsibiliz,

fOr nealtn care by assurilg ach,evem.

objecti.res, itch as a ti gn :3 x Tre t:atutory pf i

retrocede or tce 'n? D'cg,31:
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are serious deficiencies, requires the IHS to maintain a continuing

reiztionship with the tribal contractors and to maintain the capacity to

reassume a program when either retrocession or rescission is utilized.

In addition, the IHS must maintain an apprc. ate structure and the rE -urces

to assure the delivery of the highest possible level of health care to tribes

who choose not to contract for operation of IHS programs as well as to those

who do.

I believe that the development of self-determination under P.L. 93-638 has

been successful. This Is not to say that it Is either easy or without

controversy or disagreements. That it is working is demonstrated by the fact

that as of September 1987, IHS was administering 420 Active P.L. 93-638

contracts. For FY 1987. the P.L. 93-638 contract support provided by IHS is

approximately S180 million for the Service Appropriation For FY 1987,

P.L. 93-638 construction contracts, including FY 1986 carryover, represents

approximately $13 million of our construction appropriation as we work with

tribal organizations on our new initiative, we expect to see these numbers

grow rapidly in the coming years

TRIBAL p4EALTI, PRCGRAm MANAGEMENT COSTS

In the 12 years since the passage of P L 93-638. the IdS has, made significant

progress towards the INS mission of proilding inc;easing opportunities fo,

tribes who ch e -o ,larage ano obe'ate their cwn 4w)t,1 programs ',then a

LE :1



87

tribe contracts a program under
P.L. 93-638, tribal costs (both prograr and

administrative) are funded from the
total amount identified as available to

IHS to support the contracted program.

Tribes, however, will have
administrative costs over and above what it costs

the IHS to administer the
program at the service unit level. These can be

referred to as tribal health program management costs. For example, the

government is a self insurer, but if
a tribe contracts an IHS function under

P.L. 93-638, the tribe must purchase
liability insurance (e.g.. malpractice

Insurance). Tribes will also have other costs, e.g. legal services,

addlti 1 data processing, financial management,
personnel management, etc..

all of which are allocable to the
P.L. 93-638 contract program. In addition.

we recognize that there are certain corporate costs which tribal contractors

incur because of their operation of health programs. e.g., meetings of the

health board, director's liability
insurance. education and training of board

members, and planning. These also must be accommodated. Collectively, these

costs are often referred to as "indirect" costs. We believe that these

justified costs should not be handled as "indirect" but as direct costs of

self-determination, and we have devised resources allocation systems.

described below, do this.

In recognition of the
aditiona1 adm,l'stratlie and e,ecutlie directls-

costs. the House allowance for
tie Fe 1983 budge. proposes an increase of

56.00,000 fol "triba1 cont,Act: 1,0,,et costs shoe fall' and the Se-z°.

vti
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version calls for 53.000,000 for this purpose Both versions propose to

establish a 52.5 million Indian Self-Determination fund--as requested in the

President's FY 1988 budget--for the transitional costs of initial or expanded

tribal contracts

ALLOCATION OF RESOURCES

As a result of 12 years,' experience. the IHS and tribes have identified

certain difficulties associated with the implementation of P.L. 93-638 and

have, by working together. made significant progress in overcoming many of

these difficulties The IHS has aggressively pursued various administrative

changes, and mare are underway. to jmplify and streamline the P.L. 93-638

contracting process and to ensure that resource allocation is both rational

afid equitable

I would like to take this opportunity to tell you about some of these

activities.

1
The IHS has carefully considered the information obtained in nearly 18

Tonths, of intensive tripal consultation including two pilot proIects in

Vle m=51.SE 0;1 Sal; of :-:ctaw an.1, :he Norton Sound qealth

ne'zed 'I :-e n't'a ze,eloPmert of 171proiements in rescuice

ailccatcn, :Jo .00'snops :Jul/ 1986 in Reno and

197)6 n ;). .1-n -tv'f ;;A,t,C1.13r1:. ,n each. about PY.,
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IHS/tribal meetings in the various IHS Areas, and a 120-day public comment

period. As a result, the INS issued its "Statement of Policy - Resource

Allocation methodology" on March 2. 1987. The IHS held a third national

IHS/tribal workshop later that same month in Tulsa. referred to as Tulsa

II, with about 400 p,rt cipants, of which nearly 300 were Indian people.

A major topic at the workshop was discussion of. and further orientation

to. the Resource Allocation Methodology

2. The purpose of the Statement of Policy is to establish a Resource

Allocation Methodology (RAM) which the INS will use to allocate its

resources on a reasonable. rational, and equitable basis. The RAM will

enable the IHS to evaluate IHS and tribally
operated health programs on a

relative scale according to need and performance to achieve a more

rational and equitable distribution of IHS resources

3. The IHS will use the RAM to

A. A 'ocate IHS resources rez:onably, rationally,
and equitably among IHS

service programs Our ;:d is to eliminate unreasonable disparities

in service programs a,a'. e to Irdian people, and to Promote

efficient and A .; apc.r0Dr,ated for tree- healtn

care

:not
1.etermined o the same s

')1 or,:ams
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C. Promote the IHS goal of raising the health states of Indian peon'? to

the highest possible level through improved management of resources

4. The RAM consists of two related methodologies

A. The Area Resource Allocation Methodology (ARAM) for use by

Headquarters to allocate IHS resources to the 12 Area Offices. The

Director, IHS will annually identify funds for distribution or

redistribution by ARAM.

8 The Service Unit Resource Allocation Methodology (SURAM) for use by

Area Offices to allocate their resources, to IHS and t,ibally operated

health programs, within their respective Areas Each Area Director

will annually identify funds for distribution or redistribution by

SURAM.

5. the IHS began its use of thE RAM in allocating the Ft 1987 Annual and

Supplemental Appropriations. In estimating the fund,ng level of P 93-

538 ct.,ntracts for FY 1968. tte 14S will continue to work to refine the A.

as we learn from our eiperie-ce with it: aonl,cat:on In fact, five

workgroups of IHS and tribal ,Tf,c)als are clir'e,:ly ,-,o'wed, Is suc'

efforts as a foiiowu 1-s the :1 ..ork:t=
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ADMINISTRATION OF P.L. 93-638

The IHS is continuing its efforts to improve the P L. 93-638 contracting

process and to respond to what tribal officials have viewed as administrative

restrictions and complex reporting requirements. As a major initial component

of our self-determination initiative, we are working with other Departmental

staff to Identify all ingredients to
self-determination and develop remedies.

The Director of INS and the Director of the Division of Grants and Procurement

Management, Health Resources and Services Administration (HRSA) jointly Issued

on April 1, 1986, a memorandum to the IHS Area Directors
describing proposed

changes to "streamline" t' P L. 93-638 contracting process. This memorandum

was shared with rribal officials and tribal P.L. 93-638 contractors for ;eview

and comment.

There has been further discussion
among tribal, IHS, and HRSA officials of the

proposed changes to improve the P.L. 93-638
contracting process and to revise

the Sample Contract as a result of the IHS/tribal national workshop in Tulsa

during October 1986. After considering t.ie results of this inter 've and

continuing consultative process. the INS issued, on March 6, 1987, Indian

Self-Determination Memorandum (ISO?) 87-1 "Improvements in the P L 93-638

Contracting Process and Revision ,f the P L. 03 -638 Sample Contract Issued

with BOM 85-1"

I'
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The purpose of ISDM 87-1 is to describe the status of "simplification" of the

P.L. 93-638 contracting process, and to revise the Sample P L. 93-638 Cost

Reimbursement Contract to further simplify P L. 93-638 contract requirements

Later, in March 1987, the INS held the third national INS/tribal workshop

already described (Tulsa II). A major topic at the workshop was discussion

and orientation to ISOM 87-1 which was followed by a workshop session in which

IHS and tribal participants identified at least 36 additional recommendations

and suggestions for further simplification of the P.L. 93-638 contracting

process. A workgroup ,C INS and tribe) officials is current)), working on

these recommendations and suggestions and will, as will tne other four Tulsa

II workgroups, provide me a f,nal report of their conclusions and

recommendations.

Based on recommendations made at the Tulsa II Workshop for development and

communication of materials well in advance of these national workshops, our

next national workshop is being planned during the Spring of 1988 This will

provide sufficient time for INS/tribal officials to work together in Area

Workshops during toe Winter of 1987-1988

Another group of IhS and t, ,bat ,-,fficials is developing criteria for select,ng

among the three award ist:,,ment3 authorized in P L 93-638 contracts, ;lantS,

and cooperative agreements A fl,ai ,eport with recommendations dill be

submitted to me The esult; n1; 313o to JI:cussed at the net ImS/trita

national JorkshoP
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The IHS and tribes have shown, espec,ally over the past two year through

these various Area meetings, national workshops, and day-to-day >nd other

communications, tnat the trlbal consaitwtion process is both impo,-tant to

communication and understanding and essa-zial to the effective conduct of a

nationwide Indian health program respecting the principals of tribal

sovereignty and the governor nt-to-government relationship Therefore, the IHS

is, working with tribal officials to develop an IHS policy on tribal

consultation and 4111 cor,loer tne information and concepts included in a

recent policy paper on this su03ect de.teloted by the National Indian Health

Board

The IHS is also studying tne recommendations of the recent studies/reports on

Indian Self-Determination activities developed by the National Indian Health

Board, General Account,ng Office. Office of Technology Assessment. and Public

Health Service, as well as our own Descriptive Analysis of Tribal -,tn gage

10

Programs in our continuing eff--t to establish a more positive e;wironment for

Indian Self - Determination in the IHS and to help Indian tribes succeed in

their self-determination activit,es

+cull ne,J 11"?

h,mtel r? pv,s,:os

n,r1 51, J.

80-837 0 88 4

7.7.7. of S 1703 'no Pi l cantain,

tO De lell,?1 fe7.1

:f -
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would apply equally to IHS. Though I will mention at least one of these in

what follows, they will be dealt with in a more detailed analysis of the )111

which is underway. I would now like to discuss a number of major issues with

S. 1703.

We applaud the goat to simplify and strengthen the self-determination

process. As I have just mentioned, we have already undertaken numerous

efforts to admih1stratively do just that, consistent with our initiative for

hospital and clinic operations. However, S. 1703 contains provisions that

would hamper our efforts to equitably allocate resources, restrict IHS'

management flexibility and provide unworkable and potentially harmful

solutions to problems for which solutions have already been developed. For

these reasons, we do not support the bill as currently drafted.

The first major issue concerns the various provisions which, when taken

together, determine the level at which contracts must be funded. Section 4 of

S. 1703 adds a definition of "Contract Costs" which includes all direct and

indirect costs "which are necessary and reasonable" Moreover, tribes and

tribal organizations are (under pioposed sec. 102(a)(3)) "entitled to

contract" for an amount which "shall include all contract costs incurred,"

(proposed sec 106(a)(1)) but "not less

direct operation of the programs "

than . . . otherwise provided for

(Proposed sec 106(a)(4)). it is

possible that these costs liould be more than the IHS would have available for

the program's direct operation

('
f
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Since the contractor Is "entitled" to these costs, the IHS would be required

to obtain the funds from elsewhere in the IHS system The problem is

compounded in that proposed sections 106(a)(2), (3), (5), (6) and (7) further

"protects" tribal contractors' first year base funding (direct and indirect)

from reduction in future years from anything other than a reduction in

subsequent appropriations. This creates a "first come first served" system

with the risk of fund reductions being borne by those tribes which have chosen

not to contract.

These interrelated provisions. combined with the definitions proposed in

section 4, appear to prov,de tribal contractors with an ent,tlement to all

costs reflected in the contract, direct as well as indirect, and established

as a funding base for future years whatever can be justified as "necessary and

reasonable" in the first year without regard to what funds IHS would have

spent on the orogram, changes in program needs, or efforts to equitably

distribute IHS resources Moreover. permitting the base funding of a contract

to be reduced only when there is a reduction in the appropriation would

preclude the use of the Resource Allocation Methodology (RAM) when

appropriations are constant from one year to the next

We would support cnanges in the L' 'It.- ,OL,Id allow a small 'eduction '-

contract funding to leflect , educ' -,,,"; in p'cgram needs, c' efforts to a,_"

equity among IHS service ',nits S.rn .1 -nanie would Wow 'HS 'o pursue

equitable distribution of foriln,, -W. -;,-.,..1J'g ,e,,,t','e s:iol''ty '''','

r.
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contract funding. We would be willing ,o work with the Committee in devising

language to that end.

As explained above, our allocation system takes Into account Tribal Health

Program Management costs in allocating funds on a reasonable, rational, and

equitable basis between all INS operated and contra- ..ed programs. The purpose

of our allocation system is to fund suc5 costs based upon comparable standards

of reed. He have been directed to do this by both the courts and the Congress

including this Committee's own bill to extend the Indian Health Care

Improvement Act (see section 201(1) of S. 129).

In the case of relatively constant appropriations, S. 1703 provisions would

injure those tribes that choose not to contract by reducing the funds

available for IHS direct services while 638 contractc are funded at the same

level.

The court, in Rincon Band of Mission Indians v. Harris, 618 F 2d 569 (1980),

ordered the INS to develop a system to rationally allocate its funds, noting

that

"A system that allocate; f,,f1Js to programs merely because the programs

;ecel,ed funds the previcus ;ear, regardless of whether the programs are

)neffectide, unnecessary ci ov.olv. Is not rationally aimed at an

equitaole dliision of fJlds

4. A.)
./ 1.
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We are opposed to Section 205 of the bill bOlch would Institutionalize

precisely the problem cited by the Rincon court by making the previous years'

base funding automatically available for tribal contractors under P.L 93-638.

while placing at risk those tribes exercising their self-determination option

to receive health services delivered by the IHS.

During a period of relatively constant annual appropriations. the overall

effect of this bill would be to negate the RAM and prevent IHS from going

forward with current attempts, with tribal consultation. to allocate resources

on an equitable basis.

Another issue is the extension of Federal Tort Claims Act coverage. The

Department opposes that part of Section -31 which would extend Federal Tort

Claims Act coverage to P L 93-638 tribal contractors, Buy Indian cont actors.

and urban Indian organizations This provision would have wide-ranging

adverse ramifications as a precedent for other government contractors

Nevertheless, we are aware of and are equally concerned about the crixis in

rising costs of medical malpractice insurance, a problem which is by no means

unique to Indian contractors In order to address this problem, this

Department will seek additional cunJs in the le,elooment ,,f next years' taL,Dget

to specifically address trioai la,ractIce costs

Section 2)1 i1so d,rects the ';e,,e'ari :D enter into COn' ri2t; .rn t--re;

tribal )rgan1.73tICnS it ". I't . ,i, ,,,,I!, ,s 'nrended oy "ii; l3hl,..13e

zilar'ge in 7.s' fa e 1' 1:',re-s '''., re' .2 a rr2,le ne4 cateqs. i ,Df
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self-determination contractors who are not tribes and who will not be required

to get the approval of tribes.

Proposed section 106(g) which directs that the combined contract amount be

carried in the contracting agency's budget at the specific budget location of

the contracted program, appears directed at the Department of the Interior

(DOT) budget procedaes. The Department of Health and Human Services does not

budget in the manner described. However, the provision would apply to both

Departments.

He are also opposed to the provision in Sec. 205 forgiving Indebtedness of

tribes who have failed to properly account for their funds. This is unfair to

those tribes who have done their accounting and invoicing correctly and h ve

incurred no such debts. It is also a disincentive for tribes to properly

manage their programs. Existing cost principles are fair and adequate.

Mr Chairman, that concludes my opening remarks At this time I will be happy

to answer any questions the Committee may have.
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United States Department of the Interior I
OFFICE OF INSPECTOR GENERAL.

WASHINGTON, D C. 20240

October 1, 1987

Honorable Daniel K. Inouye
Chairman, Select Committee on Indian Affairs
Washington, D.C. 20510-6450

Dear Mr. Chairman:

Enclosed per your October 1. 1987, request is a copy of the audit
report entitled "Audit of Methods of Reimbursing Indian Organizations
for Indirect Costs Incurred." The audit was initiated by the
President's Council on Integrity and Efficiency and was made by the
Offices of Inspector General of the Department of the Interior, the
Department of Health and Human Services, and the Department of

Education. We were the lead organizaticn for this audit.

We concluded that Federal agencies did not reimburse Indian organications
a projected total of about $14 million of the $88.4 million in indirect
costs applicable to fiscal year 1985 federal contracts and grants. We
recommended that the Assistant Secretary for Indian Affairs submit
proposals to Congress and the Office of Management and Budget to change
the rethod of reimbursing Indian organizations for indirect costs.

If your Committee has any questions concernfn/ the report, Arise
contact Hs. Joyce Fleischman, Deputy Inspector General, on 343-5745.

James R. Richardr
Inspector General
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PRESIDENT'S COLINLIL, on INTEGRITY & EFFICIENCY

September 30 1987
Memorandum

To: Assistant Secretary for Indian Affairs, Department of the Interior

From: Assistant Inspector Gener4.1 for Audits, Office of
Inspector General, Department of the Interior

Subject: Audit Report, "Audit of Methods of Reimbursing Indian
Organizations for Indirect Cows Incurred"

This report contains the results of a review initiated by the President's
Council on Irtegrity and Efficiency to determine the most appropriate method
of reimbursing Indian organizations for indirect costs incurred relative to
Federal contracts and grants. The review was made by the Offices of
Inspector General of the Department of the Interior, the Department of
Health and Human Services, and the Dtpartmont of Education.

We concluded that Federal agencies did not reimburae Indian organizations
projected total of about $14 million of the $88.4 million in indirect costs
applicable to fiscal year 1985 Federal contracts and grants. This
shortfall, which caused hardships on some Indian organizations, occurred
because of legislative or administrative restrictiors over the amount of
indirect costs that some Federal agencies were alloyed to reimburse and
because program funds were insufficient to reimburse the Indian
organizations for all eligible indirect costs.

We recommended that the Assistant Secretary for Indian Affairs submit
proposals to Congress and the Office of Management and Budget to change the
method of reimbursing Indian organizations for indirect costs by (1)
removing the legislative and administrative restrictions that affect the
reimbursement of indirect costs of Indian organizations, (2) authorizing the
Bureau of Indian Affairs to negotiate lump-sum agreements to directly fund
all indirect costs relative t, Federal contracts and grants. (3) budgeting
and proviling full funding to the Bureau of Indian Affairs for indirect cost
lump -sum agreements, and (4) authorizing Indian organizations to use atv
unexpended balance (savings) of lump-sum agreements for indirect or direct
costs incurred in the subsequent year. We also recommended that the
Assistant Secretary for Indian Affairs not proceed with the Bureau of Indian
Affairs efforts to establish a flat-rate reimbursement procedure for
indirect costs.

The Assistant Secretary 'or Indian Affairs July 16, 1987. response to the
draft report (Appendix 4) disagreed with the first recommendation and did
not address the second recommendation. We request that the Assistant
Secretary reconsider his position on the first recommendation in light of
our additional comments and that he provide s response to the second
recommendation. Appendix 5 identifies the information needed to resolve the
two recommendations and remove then from our follovup system.

:f
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In accordance with the Departmental Manual (360 DM 5.3). we are requesting
your 'mitts, response to Ois report by December 11. 198'. The legislation
creating OW Office of Inspector General requires semiannual reporting to
Congress cm all reports issued. actions taken to implement recommendations.
and identification of each significant recommendation on which corrective
action has not been implemented.

"Harold

Bloom

cc: Audit Liaison Officer - Indian Affairs
Audit Liaison Officer - Bureau of Indian Affairs

15
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The Dip 4..t of the Interior's Office of In6pector General has been
neotiat .4mdirect cost rateu with Indian organizations since 1976.

Through the negotiation process, it has become apparent that Federal
agencies have not reimbursed Indian organizations all indirect costs
incurred on Federal contracts and grants awarded to -these organizations.
These underreimbursements have caused financial hardships to Indian
organizations. In July 1983, this problem with indirect cost reimbursements
was discussed with the Office 'f Management and Budget and several Federal
agencies, and the participants agreed that corrective actions by program
personnel were needed. This audit was tmdertaken because the problem still
existed in July 1986.

BACKGROUND

For fiscal year 1985, 241 Indian organization? (tribes, nonprofit
organizations, schools, and colleges) reported costs of about $717 million
for operating. Federal, state, tribal, and other programs. This amount
included direct costs totaling about 8591 million and indirect costs
totaling about $126 million. Of the $126 million of indirect costs, &boil%
$88.4 million was attributable to Federal contracts and grants awarded t4
all Indian organizations except the Navajo Nation, which was excluded froei
the scope of our aud:r. About 8449 million of the $717 million : +a, funded
with contracts and grants issued by the Department of the Interior's Bureau
of Indian Affairs (about 8287 million) and the Department of Health and
Human Services Indian Health Service (about $162 million) under Public Law
93-638, the Indian Self-Determination and Education Assistance Act.

According to Office of Management and Budget Circular No. A-87, "Cost

Principles for State and Local Governments," the total coat of a contract or
grant program is composed of the allowable direct costs, plus the allocable
portion of allowable indirect costs, less applicable credits. Indirect
costs are those costs incurred for a common or joint purpose, benefiting
more than one cost objective, and not readily assignable to the cost

objectives specifically benefited. An indirect cost rate is the ratio of
all allowable - indirect costs to an allocation base (usually either total
direct salaries and wages or total direct costs).

OBJECTIVE AND SCOPE

The objective of this audit was to determine the most appropriate method of
reimbursing indirect costs incurred by Indian organizations relative to
Federal contracts and grants. Specifically, we (1) determined the impact
that legislative and administrative :imitations and funding shortages base
on indirect cost raimbnisements, (2) evaluated the effects the different
types of indirect cost agreements have on Indian organizations and Federal
agencies, (3) evaluated the appro?riateness of the criteria for negotiating
indirect cost rates, and (4) reviewed an alternate method of reimbursement
proposed by the Bureau of Indian Affairs.

Statistical sampling was used to determine the impact that legislative add
administrative limitations and funding shortages have on indirect cost

reimbursements. Our statistical sample included a review of 38 Indian

1

I
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orgestisa. teemine if shortfalls existed in reimbursements for
fiscal lagitect costs under Federal contracts and grants and the
extent o lhomtfalls. The results obtained in the sample were used to
project falls in indirect cort reimbursements to the 2:,1 Indian
organisat that have indirect cost rate agreements. We excluded the
Navajo Nation from the universe in selecting our sample because its fiscal
year 1985 accounting records had not been closed at the time of our audit
and an indirect cost agreement had not been completed for the period
audited. Also, the Navajo Nation's direct and indirect cost funding was
about $104 million 05 percent) of the total funding of $717 million for all
242 IndiaE organizations, and inclusion of the Eavajo Nation would have
distorted the results of our review.

The audit was a joint effort of the Inspectors General from the Department
of the Interior, the Department of Education, and the Department of Heath
and Human Services and was performed from November 1986 through May 1987.
Our review was made in accordance with the "Standards for Audit of
Governmental Organizations, Programs, Activities, and Functions," issued by
the Comptroller General of the United States. Accordingly, our review
included such tests of records and other auditing procedures. as were
considered necessary under the circums,ances.

2
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RESULTS OF AUDIT

1. INDIRECT COST REIMBURSEMENTS AND TYPES OP INDIRECT COST AGREEMENTS

Indirect Cost Reimbursement:-

Federal agencies did not reimburse Indian organizations for all indirect
costs that were specified in Office of Management and Budget Circular No.
A-87 as being allewabia and allocable to Federal contracts and ;rants.
Indirect costs were not'. ful: reimbursed because legislative and

administrative re otiocg limitc. he percentages of indirect costs that

could be reimbu. prorrm funds and because budget requests for
indirect cost fun' .g uare insufficient. Based on our statistical sample,
we projected that Federal agencies had not reimbursed Indian organizations
about $14 million In allowable fiscal ;car 1985 indirect costs that were
allocable to contracts and grants, compared to the $74.4 million of indirect
costs that were reimbursed by Federal agencies. The shortfalls in indirect

cost reimbursements caused financial hardships on some Indian organizations.
The impact of these shortfalls on Indian organizations differed depending on
the type of indirect cost agreement negotiated.

Federal agencies CA not reimburse the 38 Indian organizations sampled a net
of $3.15 million in indirect costs applicable to Federal contracts and
grants as follows:

--Thirty-one Indian organizations were not reimbursed $3.17 million.

- -Two Indian organizations were reimbursed all indirect costs.

- -Five Indian organizations were overreimbursed a total of 2,000.

The shortfalls in indirect cost reimbursements are listed in Appendix 1 by

Federal agency. The results obtained in the sample were pr jected to the
241 Indian organizations (excluding the Navajo Nation) that have approved
indirect cost rates. We projected a $14 mi'lion shortfall in indirect cost

reimbursements applicable to Federal contracts and grants.

When Federal programs do not reimburse their fair shares of indirect costs,
Indian organizations must pay the differences because Federal regulations
prohibit the shifting of such shortfalls to other programs. Shortfalls in

indirect cost reimbursements cause hardships on some Indian organizations
because, unlike state and local governments, most Indian organizations do

not have discretionary rtvenues. Examples of hardships caused by shortfalls

in indirect cost reimburser'.".'s follow:

--A contract school was no reimbursed $196,588 in indirect costs

applicable io Federal contracts and grants. $ecause of this shortfall, the

school neglected its property oanagement and fiscal management systems and
did not have the single audit performed that was requirei by Office of
Management and Budget Circular No. A-IO2. Th'. school's only sources of

revenue were Federal contracts and grants.

3
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Another contract school was not reimbursed $162,858 in indirect costs
applicable.0 Federal contracts and grants. This school went into debt
because it, was also totally dependent on Federal contracts and grants.

A tribe was not reimbursed $72,977 in indirect costs applicable to
Federal contracts and grants. The shortfall in indirect cost reimbursements
was one of the reasons given for this tribe voluntarily returning its law
enforcement program to the Bureau of Indian Affairs.

Another tribe was not reimbursed $26,128 in indirect costs applicable
to Federal contracts sad grants. Because of the shortfall, this tri`e
reduced the working hours of all administrative personnel and did not have
the required single audit performed.

Indirect costs were not fully reimbursed because legislative and
administrative restrictions limited the percentages of indirect coats that
programs were allowed to reimburse and because program funds were
insufficient. Excess indirect cost reimbursements, which were relatively
minor in amount, occurred because (1) Indian organizations applied indirect
cost rates to ineligible direct costs and (2) Federal agencies did not
recover the excess indirect coat reimbursements when the final indirect rost
rates were less than the provisional rates.

Indirect Coat Reimbursement Limitations. During fiscal year 1985,
legislative and administrative restrictions limited the amount of indirect
costs reimbursed on at least 32 programs of four Federal departments which
contracted with Indian organizations. These indirect cost funding
limitations were legislatively (5 programs) or administratively (27
programs) imposed (Appendix 2). The amount of indirect costs allowed by
these 32 programs ranged from 5 to 20 percent of the total contract amounts.
The indirect cost rates of at least 66 of the 241 Indian organizations with
approved rates exceeded the indirect cost percentages allowed by these 32
programs. For example, administrative cost reimbursements, which include
indirect costs, for the Department of Labor's Job Training Partnership Act
programs are limited to a percentage of the contract amount. Depending on
which of the four programs is contracted, administrative cost limitations
are 15 or 20 percent of the total contract amount.. As a result of these
limitations, $406,249 in indirect costs was not reimbursed to 16 of the 38
Indian organizations sampled.

Indirect Cost Funding Shortages. Although no regulations limit the
amount of indirect costs the Bureau of Indian Affal_a may relmburse, the
Bureau did not allocate suffici t funds to reimburse indirect costs. In
fiscal year 1985, the Bureau of Indian Affairs allocated about $37.7 million
for indirect costs applicable to its Public Law 93-638 contracts, when the
anticipated indirect costs were about $40.7 million. Consequently, indirect
cost funding was short by at least $3 million. The deficit was probably
greater than $3 million because the anticipated indirect costa did not
consider any possible increases in indirect costs from fiscal year 1984 to
fiscal year 1985. The shortage of indirect coat funds occurred because the
budget request that was submitted by the Bureau of Indian Affairs to
Congress did not include sufficient funds to cover the anticipated indirect
costs.

4
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i

Types of Ind

i
rent Cost Agreements

"A Guide f State and Local Government Agencies" (OASC-10), prepared by the

former Depatient of Health, Educaticn, and Welfare, contains the criteria

for negotiating indirect cost agreements with Indian organizations.

According to OASC-10, Federal agencies may negotiate indirect cost rates

using three types of agreements: provisional-final; predetermined, and

fixed with carry-forward adjustment. 0:fice of Management and Budget
Circular No. A-87 allows for lump-sum agreements, which are not addressed in

OASC-10.

Uncertainties in the budget process and future expenditure levels

significantly affect indirect cost reimbursements under all types of

agreements except lump-sum. Indirect cost rates are often approved before

the beginning of the fiscal year based on estimates of Federal program
funding levels and related indirect costs. Indian organizations do not know

what their actual Federal funding will be until after appropriations are
passed several months into the fiscal year. Major differences between

estimated and actual program funding cause overrecoveries and

underrecoveries of indirect costs.
4

Other disadvantages of the different types of agreements are addressed

the following paragraphs.

Provisional-Final Agreements. A provisional agreement is negotiated

prior to the fiscal year to which it applies. Since Indian organizations'

actual costs are not Limn until the end of the fiscal year, provisional

indirect cost rate agreements may be based on (1) a prior year's actual
mats, (2) projected coats for the fiscal year under consideration, or (3) a

combination of a prior year's actual costs and projected coats. At the end

of the fiscal year, the Indian organization negotiates another agreement
with the cognizant Federal agency, called a final agreement, which is based

on actual costs. Using the final agreement, the Indian organization may

retroactively revise the claims it made against Federal contrasts and

grants. Provisional-final agreements have two major disadvantages:

--They require additional administrative effort for Indian

crsanization '7.deral agencies in negotiating two agreements for the

same t- ' '-sing claims.

--They may result in Indian organizs,.ons not recovering all of their
indirect costs if the final rate is greater than the provisional rate and
Federal funds are not available to cover the increase. Conversely, if final

rates are less than the provisional rates, repayments are due the

Government.

Predetermined Agreements. A predetermined agreement is based on an
estimate of a future period's costae and is not subject to revision. A
predetermined agreement will be used only when the cognizant Federal agency
can assure itself that the rate agreed on will not result in a claim to the

Government in excess of actual costs incurred by the Indian organization.

This type of agreement usually results in indirect costs nut being fully
reimbursed because the actual indirect cost rate (based on costs incurred)

usually exceeds the predetermined rata. Because of the 'tential

5
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overrecoirowor underrecovery of indirect costs, the predetermined rate is
used sparilar.

Pi:MAIO% Carry-Forward Agreements. Like the predetermined agreement,
the fixed with carry-forward agreement is based on an estimate of a future
period's costs and is not subject to revision. However, the differences
between estimated and actual costs, when they become known, are included
(carried forward) as adjustments in subsequent indirect cost rate
agreements. According to OASC-10, the fixed with carry-forward agreement is
the most desirable of the three types of agreements. This type of indirect
cost agreement is the most commonly used in negotiating indirect cost rates
with Indian organizations.

The fixed with carry-forward agreement often imposes the most severe
financial hardship on Indian organizations because OASC-10 requires that the
carry-forward adjustment be based on theoretical recovery. The problem is
the carry-forward adjustment is calculated uaing the amount of indirect
costs that should have been reimbursed (theoretical recovery) rather than
the amount of indirect costs that were actually reimbursed. When Federal
agencies do not reimburse the full amount of indirect costs authorized by
the approved rates, Indian organizations have to repay, through a
carry-forward adjustment, indirect costs they never received.

For example, one Indian organization in our sample should have collected
$888,675 (theoretical recovery) in indirect colts applicable to fiscal year
1985. Federal contracts and grants, based on the indirect cost rate
negotiated. However, due to indirect cost funding shortages and
reimbursement limitations, this organization was actually reimbursed only
$669,763 of the $698,474 in indirect costs it incurred. For that year, the
Indian organization underrecovered $28,711 ($698,474 - $669,763). In
calculating the indirect coat rate for fiscal year 1987, the organization's
proposed indirect costs were reduced by the theoretical overrecovery of
$190,201 ($888,675 - $698,474). The use of the fixed with carry-forward
agreement resulted in an actual loss of $218,912 (the $28,711 underrecovery
plus the $190,201 theoretical overrecovery) to this organization.

Of the 38 organizations in our sample, 27 had fixed with carry-forward
rates. Of these 27 organizations, 16 were held responsible for $1.4 million
in overrecovery carry-forward adjustments, even though they never received
$1.3 million of this money.

Lump-Sum Agreements. Although lump-sum (negotiated fixed amount)
agreements are not addressed in OASC-10, they are an allowable type of
indirect cost reimbursement according to Office of Management and Budget
Circular No. A-87. Lump-sum agreements specify the amounts of indirect cost
reimbursements that Federal agencies agree to fund directly for all Federal
contracts and grants awarded to a particular Indian organization. When this
type of agreement is used, the Indian organization knows ahead of time the
total indirect cost reimbursement that can be expected and can therefore
systematically budget for indirect costs.

The Bureau of Indian Affairs has been negotiating lump-sum indirect cost
agreements with Indian contract schools. The lump-sum amounts a:low the

6
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schools ter:6040t for indirect costs without being concerned with the

fluctusti tiNem estimated and actual Federal funding levels.

In fiscal 1985, the Bureau of Indian Affairs negotiated lump-sum

agreements mitt 17 contract schools. Three contract schools with lump-sum

agreements were included in our sample. Only on of the three incurred more

indirect costs than the agreed- pon reimbursement. This school overexpended

its $80,600 lump-sum amount by only $1,747.

Provisional-final, predetermined, and fixed with carry-forward agreements

can cause financial hardships on Indian organizations when indirect costs

are not fully reimbursed. However, lump-sum agreements provide a fixed

amount for indirect costs that allow Indian organizations to systematically

budget for these costs and avoid theoretical recovery problems.

RECOMMENDATION

We recommend that the Assistant Secretary for Indian Affairs submit

proposals to the Congress and the Office of Management and Budget to change
the method of reimbursing Indian organizations for indirect costs associated

with Federal contracts and grants by:

I1.1. Removing legislative and administrative restrictions that limi
the reimbursement of indirect costs to Indian organizations.

1.2. Authorizing the Bureau of Indian Affairs to negotiate lump-sum
agreements to directly fund all indirect costs relative to Federal contracts

and grants.

1.3. B'- sating and providing full funding to the Bureau of Indian

Affairs for inuirect cost lump-sum agreements.

1.4. Authorizing Indian organizations to use any unexpended balance
(savings) of lump-sum agreements for indirect or direct costs incurred in

the subsequent year.

Bureau of Indian Affairs Response to Recommendation

The Assistant Secretary for Indian Affairs disagreed with our overall

recommendation but partially agreed with segment 1.1. The Assistant

Secretary provided the following responses to the recommendation segments.

1.1. The Bureau agrees with the recommended removal of legislative and
administrative restrictions that affect the reimbursement of indirect costs

of Indian organizations. However, the Bureau disagrees with its assuming

total responsibility for marshalling this effort. Becacle of the

jurisdictional problems associated with any proposed legislation that would
affect numerous Federal departments, the Bureau stated that it would be
preferable for the Office of Management and Budget to instruct all agencies
to include bill language with their annual appropriations requests which

would allow full funding of indirect costs for Indian organizations.

1.2. The Bureau does not want to use lump-sum agreements to directly

fund all indirect costs relatiaa to Federal contracts and grants. The

7
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Bureau's view is that changing to the recommended lump-sum payment system
would not be possible for a number of reasons. A primary deterrent to the
adoption of this segment of the recommendation is the present lack of
adequate staff and the lack of potential for ever getting adequate staff to
satisfactorily implement this system. Also, the Bureau contends that draft
amendments to Public Law 93-638, now being actively considered in Congress,
would effectively preclude the implementation of this recommendation
segment.

The Bureau believes that the fixeA with carry-forward process currently
being u:ilized by the Office of Inspector General should be continued.
However, it is the Bureau's recommendation that this process be revised by
the Office of Inspector General to eliminate those steps in the process
which create theoretical overrecovery/underrecovery problems.

1.3. The Bureau disagrees with requesting full funding for indirect
cost lump-sum agreements. As mentioned earlier, the Bureau contends that
Congress is actively considering amendments which will preclude
implementation of the lump-sum agreement arrangement. The Bureau also
stated that it is a fact that tribes have not in the past nor do they now
receive under the present arrangement enough indirect cost dollars to
operate. This is due to the fact that under the present system of
operations, the Bureau is unable to reach certainty relative to indirect
cost needs prior to the contracting year or prior to submittal of the annual
budget to the Office of Management and Budget and consideration of the
budget by the Congress. So, it i3 not a matter of the Bureau not requesting
sufficient funding to cover indirect costs but one of not being able to do
so due to the system under which it is compelled to operate, particularly
with the problem of real and theoretical overrecovery/underrecovery that
increases the uncertainty.

1.4. The Bureau disagrees with allowing Indian organizations to use
any unexpended balance (savings) of lump-sum agreements for indirect or
direct costs incurred in subsequent years because the Bureau does not
believe the 1. -p-sum approach is appropriate.

Office of Inspector General Comments

We recommend the Assistant Secretary for Indian Affairs reconsider the
response to our recommendation. Our comments on the Bureau's response to
the four recommendation segments follow:

1.1. The approval and support of the Office of Management =id Budget
are vital to the successful implementation of the recommendation. However,
it is a Bureau function (130 Departmental Manual 1.3A) to coordinate the
activities, programs, and functions provided by other Federal agencies and
the private sector for the benefit of Indian people and organizations.
Accordingly, the Bureau, as an advocate for Indian organizations, should
take the lead role in developing a sound proposal that can be successfully
presented to the Office of Management and Budget and Congress. The Office
of Inspector General is willing to discuss its recommendation with Bureau
officials and to support the Bureau's efforts in obtaining concurrence and
approval from the Office of Management and Budget and Congress.

8
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1.2. The Office of Inspector General plane to have the same

involvemant with lump -suit agreement negotiations as it now has with indirect

coat rate Wasotiations. The Bureau would only have to incorporate lump-sum

agreement 1saotiation documentation, prepared by the Office of Inspector

General, into standardized contracts. We estimate that the Bureau would be

responsible for about 225 additional contracts if lump-sum agreements were
negotiated with each Indian organization that had an indirect cost rate.

Additional staff should not be required if the administration of the

lump-sum agreements is delegated to agency officials.

The draft amendments to Public Law 93-638, currently being considered by
Congress, advocate budgeting and providing full funding for indirect costs.

The draft amendments, in making reference to lump-sum agreements, did not

cite objections to this method. We believe that the lump-sum agreement

would be the best mechanism for implementing the intent of the draft

amendments related to indirect costs. Lump-sum agreements would provide

stable indirect cost budgets that would not be affected by fluctuations in

direct program funding.

The Bureau's proposed alternative solution of substituting the theoretical

recovery with the actual recovery violates OASC-10, which requires that the

carry-forward adjustment be based on the amount of indirect costs that

should have been recovered (theoretical recovery). Thir substitution would

result in shifting the underrecovery of indirect costs to other Federal

contracts and grants, which is prohibited by Office of Management and Budget

Circular No. A-87, Attachment A, F.3.b.

Even though the Bureau's top management disagrees with using lump-sus,

agreements, the Bureau currently negotiates lump-sum agreements with 17

contract schools. Also, the Bureau's Contract Support Funds Working Group,

in a June 8, 1987, memorandum, recommended that the Bureau adopt the

lump-sum agreement approach.

1.3. The draft amendments do not preclude the use of lump-sum

agreements and in fact advocate full funding. The draft regulations

provide, "In addition to the amounts provided for direct program costs, an

amount equal to the amount of direct program funds multiplied by the tribe's

negotiated indirect cost rate shall be added to the tribe's contract

funding."

The Bureau contends that it is not a matter of requesting sufficient funds

but one of not being able to do so under the system which it must operate.

We believe, however, that the Bureau has not sufficiently budgeted for

indirect costs in the past. Bureau testimony provided in the fiscal year

1985 Senate appropriations hearings indicated that the Bureau did not know

what the indirect cost need requirements were when its budget was submitted

to Congress. However, the Bureau had access to historical indirect cost
information but did not use it in formulating the fiscal year 1985 budget.

Also, the Office of Inspector General has historical indirect cost informa-

tion (including overrecovery/underrecovery) for each Indian organization

with which it negotiates indirect cost rates. Ttis information could be

made available if requested by the Bureau.

9
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In a July 29. 1987. meeting to discuss the findings and recommendations
contained 4pli the draft report, Bureau officials expressed additional
reservatio0 about implementing our recommendation on lump-sum agreements.
Their cesoreations were based on perceived difficulties in obtaining the
necessary data for budget formulation, as well as obtaining budget authority
and the Congressional approval necessary to comply with the recommendation.
Specifically, Bureau officials believed that budget formulation would be
more difficult because the Bureau would have to obtsIn data on the level of
direct program funding being requested by

non-Interior agencies in order torequtst full indirect cost funding for that year. These officials alsoexpressed concerns that non-Interior Congressional appropriationssubcommittees would not be willing to relinquish to the Department of theInterior's appropriations subcommittees control over significant portions
(indirect costs) of total funding for their programs. Such an arrangement
would be necessary under the lump-sum reimbursement method.

While we acknowledge the Bureau's concerns regarding budget formulation,
authority, and approval, we do not believe these obstacles would precludethe Bureau from implementing our recommendations. Although the purpose of
our audit was not to address the Bureau's

budget process, we offer the
following comments on the Bureau's concerns.

In addition to providing Indian
organizations with stable funding levels,the lump-sum method should also simplify budget formulation. It willprovide the Bureau with sound cost data

on which future budgets can be based
and will eliminate the problems of dealing with theoretical underrecoveries
and overrecoveries in formulating budget estimates. The effort of
maintaining and evaluating the historical cost data and proposed increases
in costs will primarily remain with the Office of Inspector General through
the indirect cost evaluation and negotiation process. The Bureau's effort
would include identifying major changes in indirect cost needs of Indian
organizations and consolidating this information, in developing budget
estimates, with that obtained by the Office of Inspector General.

Also, it is easier to project total indirect cost needs for ail Federal
contracts and grants administered by Indian organizations than to project
indirect costs of individual programs. An analysis of direct program costs
for 81 Indian organizations showed that total direct program costs increased
by only 2.4 percent over a 5-year period, even though the direct programcomponents changed significantly. Consequently, Indian organizations'overall needs for indirect costs would be expected to remain somewhat
constant, thereby simplifying budget formulation. A one-time effort to
establish a system for accumulating annual budget data from non-Interior
agencies for funding Indian programs would not be a time-consuming orexpensive task.

The relationship between the Federal Government and state and localgovernments and Indian organizations for
the administration of Federal

programs is based on the premise that the Federal
Government will bear itsfair share of the cost of administering these programs. Office of

Management and Budget Circular No. A-87 establishes this premise as Federal
Government policy and prescribes procedures to be followed so that indirect
costs can be appropriately distributed

to all contributing Federal programs.
While state and local governments

can compensate for shortfalls in Indirect

10
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coat f with discretionary revenues received from ta.ration and other

means, se Wan organizations cannot compensate because :hey do not have

diacreti revenues. Hence, our recommendation for a lump-sum agreement

approach wit fade to ensure that Indian organizations receive full funding

of costs associated with the administration of Federal programs.

The Bureau's concern that appropriations subcommittees will be reluctant to
relinquish control over indirect cost funding is understandable but can be

overcome through effective coordination. The Bureau would need to

coordinate agreements with the key Congressional appropriations
subcommittees, as well as the Office of Management and Budget and other

Federal departments and agencies, that total funding requirements for

indirect costs on Indian contracts and grants will be included only in the
Bureau of Indian Affairs budget with offsetting decreases in the budgets of

other Federal organizations. Both the Bureau and the other Federal agencies
involved could justify this funding arrangement in their budget requests by

citing the advantages of the lump-sum approach; specifically, the

simplification of the budget process and the elimination of the hardships to
Indian organizations caused by the lack of full funding for indirect costs

and the fluctuation in indirect cost funding resulting from the

carry-forward adjustments.

1.4. This recommendation segment conforms with the Code of Federal
Regulations (25 CFR 271.55), which allows contract savings (except social
services grant funds) to be carried over into succeeding fiscal year

contracts.

Bureau of Indian Affairs Response to Other Issues

In addition to responding to the audit recommendation, the Bureau responded

to other issues related to this audit finding. The Bureau's response and

the Office of Inspector General's comments on the Bureau's response follow:

1. Bureau policy and practice, as established in numerous memoranda,
provide for reimbursement of contractors' indirect costs at 100 percent of

their approved rates. Since contractors have the opportunity to meet 100
percent of their indirect cost rates from the funding provided under the
total contract amounts, any shortfalls from indirect costs would have to be

self-imposed.

2. The Bureau identified several issues which should be addressed and
requests the opportunity to work with the audit staff to reach agreement on

(1) revising the 50 percent tribal government entitlement to be paid as
indirect costs and (2) allowing for greater Bureau involvement in the rate

negotiation process.

Office of Inspectcr General Conments on the Bureau Response to Other Issues

1. Even though it may be the Bureau's policy to reimburse 100 percent

of the indirect costs related to approved rates, the Bureau has not

allocated sufficient funds to its area offices to provide Indian

organizations with 100 percent of the indirect costa allocable to Public Law

93-638 contracts and grants. A June 8, 1987, memorandum prepared by the
Bureau's Contract Support Funds Working Group specified that the Bureau

11
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2:111!
sought rage of 92 percent of indirect cost needs releted to its
Public 'contracts and grants. The underfunding of fiscal year
1985 IndifiZpitisolits identified in this report confirms the problem of not
fully re indirect costs. Since total contract funding was less
than the total direct and indirect coat needs of Indian organizations, the
shortfalls of indirect cost reimbursements were not self-imposed.

2. The Office of Inspector General allows 50 percent of tribal
government costs as indirect costs, which is permissible according to
OASC-10 and Office of Management and Budget Circular No. A-87. This
allowance is based on an analysis by the Office of Inspector General of the
average percentage of time tribal council members spent administering
Federal contracts and grants. If the Bureau believes that the 50 percent
allowance is not currently representative of the average tribal council
involvement, we will consider any Bureau-provided analytical data when
negotiating future indirect costs.

We welcome the Bureau's participation in the indirect cost negotiation
process. The Bureau's involvement could be valuable in determining the
reasonableness of the individual indirect cost components, such as fringe
benefit, legal, insurznce, and tribal government costs proposed by India*
organizations.
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2. ALTERNATE METHOD OF FUNDING INDIRECT COSTS

The Bureau of Indian Affairs 4!" proposing to use a standard flat rate

instead of negotiated indirect cost rates as the method of reimbursing

indirect costs applicable to Bureau programs. The reason given for changing

the indirect cost reimbursement methods is to resolve the theoretical

recovery problem. This flat-rate method will not resolve the theoretical
recovery problem, and depending on the flat rate that is authorized, this

method may result in indirect cost reimbursement shortages greater than
those experienced in fiscal year 1985 under existing methods or may result

in reimbursements that are greater than costs incurred.

The Bureau of Indian Affairs originally was considering a 15 percent flat

rate for indirect cost reimbursements, but the Bureau is currently

noncommittal on the specific amount of the :lat rate and has not finalized

its proposed regulations. Draft regulations specify that the flat rate is

not to be applied to certain program costs. According to the draft

regulations, any surpluses resulting from the flat rate may be used to

supplement the same programs. Using the criteria in the draft regulations

and fiscal year 1985 cost information, we analyzed the impact of different

flat-rate percentages (ranging from 15 to 50 percent) on the 38 Indian

organizations sampled (Appendix 3). Explana:ions of three comparisons

follow:

--A 15 percent flat rate would reimburse only $4.9 million in indirect

costs allocable to Bureau of Indian Affairs contracts and grants. This is a

net of $4.4 million less than the $9.3 million authorized by the approved

rates and a net of $3.3 million less than the amount actually reimbursed for

the same programs in fiscal year 1985. Indirect cost reimbursements to 36

Indian organizations would be short by $4,445,371, and indirect cost

reimbursements to one organization would include a surplus of $8,330.

--A 25 percent flat rate would reimburse only $8.1 million, whicd is a

net of $1.2 million less than the $9.3 million authorized by the approved

rates and a net of $77,447 less than the amount actually reimbursed for the

same programs in fiscal year 1985. Indirect cost reimbursements to 10

organizations would be short by $1,868,382, and indirect cost reimbursements

to 18 organizations would include surpluses totaling $666,316.

--A 35 percent flat rate would result in a net surplus totaling $2.0

million. Indirect cost reimbursements to 6 organizations would be short by

5668,754, and indirect cost reimbursements to 31 organizations would include

surpluses totaling $2,701,666.

Shortages and overages in indirect cost funding cannot be avcided ii a flat

rate is used because Indian organizations differ in the types and amovntr of

direct and indirect costs they incur and in the methods by which they

account for costs. A cost that may be necessary and equitably and

economically classified as a direct cost by one Indian organization may not

be necessary or may be most equitably and economically classified as an
indirect cost by another Indian organization. This is why OASC-10 and

Office of Management and Budget Circular No. A-87 allow flexibility in

classifying and allowing direct and indirect costs.

13
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The proposed flat-rate method of funding indirect costs applies only to
Bureau of Wien Affairs contracts and grants. This method will cause
hardships ou Indian organizations when they are not fully reimbursed for all

allowable and allocable indirect costs incurred. Other Federal agencies
will still be using the negotiated fixed with carry-forward rates, which are
calculated using total program costs including those of the Bureau of Indian

Affairs. Indian organizations will still be responsible for overrecovery
carry-forward adjustments, even though the money was never :eceived.

RECOMMENDATION

We recommend that the Assistant Secretary for Indian Affairs discontinue
further efforts to establish a flat-rate reimbursement procedure for

indirect costs of Indian organizations and instead proceed with the

recommendation proposed in the first finding.

Bureau of Indian Affairs Response to Recommendation

The response to the draft report did not address this recommendation.

Office of Inspector General Comments

This recommendation is unresolved. We are requesting that the Assistant
Secretary provide a response to this recommendation.

14
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Department of
Department of
Department of
Department of
Department of
Department of
Department of
Department of
Other Federal

Total
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INDIRECT COSTS
NOT REIMBURSED TO 38

INDIAN ORGANIZATIONS IN SAM2LE
BY FEDERAL AGENCY

Health and Human Services
the Interior -- Bureau of Indian Affairs

Labor
Education
Agriculture
the Treasury
Housing and Urban Development
Commerce
Agencies

1

APPENDIX 1

AMOUNT

$1,238,395
1,124,617
389,495
88,112
71,101
57,522
52,511
38,915
87,383

12aii2,221
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APPENDIX 2

40MKARY OF LEGISLATIVE AND ADMINISTRATIVE RESTRICTIONS
THAT LIMITED INDIRECT COST REIMBURSEMENTS TO INDIAN

ORGANIZATIONS

Legislative Administrative Total
Federal Agency Restrictions Restrictions Restrictions

Department of Education 0 19 19

Department of Health and Human
Services 3 5 8

Department of Labor 1 3 4

Department of Housing and Urban
Development 1 0

5

Total
27 32

The Bureau of Indian Affairs instituted a restriction in fiscal year 1986
that limits indirect cost reimbursements under the Housing Improvement
Program.

16



ANALYSIS OF THE BUREAU OF INDIAN AFFAIRS

PROPOSED FLAT INDIRECT COST RATE USING FISCAL YEAR 1985 COST INFORMATION

Indian Total Actual
Indirect Costs Under/Over(-) Reimbursed '_sing Rates Itaggailiggi15-502

Organization Authorized Indirect Costs 152 202 252 302 352 402 502Reference No. Indirect Costs vlt Reimbursed Rote Rate Rate Rate Rate Rate Rata--
1-1 $188700 0 $82009 $46445 $10881 $-24683 $-60246 $-95810 03121 669381-2 6382 $285 1410 -247 -1904 -3561 -5218 -6876 .45 101901-4 17965 2827 6783 3056 -671 -4398 -8125 -11853 -15 -193071-5 199504 66345 94753 59836 24919 -9999 -44916 -79833 -114 - 1496671-8 2224 2224 424 -176 -776 -1376 -1976 -2576 -3176 -37762-1 2248 -13 706 191 -323 -837 -1351 -1865 -2379 -28947-3 63614 0 -8330 -32312 -56293 -80275 -104256 -128238 -152219 -1762012-4 16991 -1800 5698 1932 -1835 -5601 -9367 -13133 -16900 -206662-5 20931 10077 8988 5007 1026 -2955 -6936 -10917 -14898 -188792-7 88200 1747 26661 6148 -14365 -34877 -55390 -75903 -96416 -1169293-1 3028 122 1506 998 491 -17 -525 -1032 -1540 -20473-2 85884 190 22577 1475 -19627 -40730 -61832 -82934 -104036 -1251393-3 106330 25 63818 49647 35477 21306 7135 -7036 -21206 -353773-4 38247 542 14831 7025 -781 -8586 -16392 -24197 -32003 -398083-5 43752 14 32199 28348 24498 20647 16796 12945 9094 52434-1 123519 -370 60762 39809 18857 -2096 -23048 -44001 -64953 -85906 ,--,4-3 410103 170203 265019 216658 168297 119936 71574 23213 -25148 -73510 tsD4-4 160804 35115 45554 7137 -31280 -69696 -108113 -146530 -184946 -223363 CD4-5 192081 181 10011". 69454 38797 8140 -22517 -53173 -83830 -1144874-7 .9594° 11498 2489 -28664 -59817 -90970 -122123 -153276 -184429 -2155825-1 44/966 17 305442 257934 210426 162918 115410 67902 20394 -271145-2 465400 94222 185630 92373 -883 -94140 187397 -280653 -373910 -4671675-3 256360 35074 16962 -62838 -147638 -222437 -302237 -382036 -461836 -5416355-4 799895 159557 353511 204716 5.1921 -92874 -241669 -390463 -539258 -6880535-5 331063 -58518 82766 0 -12765 -165531 -248297 -331062 -413828 -4965945-6 439234 -3938 309085 265701 2:2318 178935 135552 92169 48786 54036-1 495621 -108381 246147 162989 79831 -3328 -86486 -169644 -252802 -3359606-2 180813 53264 91C05 61059 31134 1198 -28738 -58674 -88610 -1185466-3 249133 5253 5'160 -12032 -77323 -142614 -207905 -273196 -338487 -4037796-4 233307 7199 6029 4803 -52324 -109450 -166576 -223702 -280828 -3379546-5 293150 82678 90692 23206 -44280 -111766 -179252 -246738 -314224 -3817106-6 129540 6952 4757 -36837 -78431 -120025 -161619 -203214 -244808 -2864026-7 590626 1103 3266E4 238703 150722 62741 -25240 -113220 -201201 -2891826-8 399438 60787 221888 62705 103522 44338 -14845 -74028 -133212 -192395 e6-9 505675 187712 23612" 146276 56427 -33423 -123273 -213122 -302972 -392822 T6-10 320887 30647 150878 94208 37539 -19131 -75801 -132471 -189140 -245810 e7-1 1284829 271777 872311 734805 597299 459793 322287 184781 47275 -90232 p

(-
r'7-2 0 0 0 0 0 0 0 0 0 0 w 1... 0

$9289498Total ...44o4uP.

Net Under/(-)Over Reimbursements $1124617 $4437041 $2815548 $1202066 $-415424 $-2032912 $-3650396 $-52u7883 $-6885375
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United States Department of the Interior
OFFICE OF THE SECRETARY
WASHINGTON, D C 20240

To: Assistant Inspector General for Audits

From: Assistant Secretary - Indian Affairs

.111 1 6 19137

APPENDIX 4
Page 1 of 3

Subject: Draft Audit Report No. C-BIA-08-07, The Presidents's Council on
Integrity and Efficiency's Audit of Method, of Reimbursing
Indian Organisations for Indirect Cost Incurred.

We have analyzed the subject draft audit report and disagree with n number
of its findings and recommendations. Prior to stating our specific objec-
tions to each recommendation we offer some comments for your consideration
and further discussion between our offices.

There appears to be a lack of understanding of Bureau of Indian Affairs'
policy and practice as expressed in this draft report. In the Executive
Summary and on page 7, the report indicates that the Bureau did not pro-
vide sufficient funds for contactors to meet their individual indi-ect
cost rates. Bureau policy and practice as established in numerous mem-
ora is provide that contractors are reimbursed at 100 percent of their
approved rates. Given this policy it is difficult to comprehend that the
shortfalls attributed to the Bureau in this report are accurate. Sincc
contractors have the opportunity to meet 100 percent of their indirect
cost rates from the funding provided under the total contract amounts, any
shortfalls for indirect costs, would have to be self-imposed. That is,
the contractor would choose not to expend funding in accordance with its
rate. Consequently, such shortages would not be the result of the Bureau'a
failure to provide adequate funds.

It is clear that the Office of the Inspector General (OIG) has audited an

internal Bureau account entitled Contract Support Funds (CSF) and not the
Bureau's policy and practice of providing full funding for indirect costs.
While there have been shortfalls in the CSF account such shortages were
certainly not premeditated but rather ocrou because certain conditions of
P.L. 93-638 do not allow the Bureau to reach certainty, :elative to need
and subsequently to request sufficient funds. A major premise of the OIG
recommendations is focused on the Bureau's inability to meet contractor
indirect costs. Because the premise as presented in the report is incorrect,
the conclusions and recommended corrective actions as pertain to the BIA
are not appropriate.

18
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APPFNDLX 4
Page 2 of 3

We believe that the Fixed With Carry-Forward process currently being utilized
by the OW in awarding indirect cost rates should be continued. However, it
is our recommendation that this process b. r-vised by the OIG to eliminate
thode steps in the operation which create taeoreticsl over/under recovery
problems.

Additionally, we have identified several issues which should be addressed and
request the opportunity to work with your staff to reach agreement on:
1) revising the 50 percent tribal government entitlement to be paid as indirect
costs; and, 2) allowing for greater Bureau involvement in the rate negotiation
process. Finally, we ask that a meeting be held between our respective offices
prior to the finalization of this audit report.

This report recommends that the Assistant Secretary - Indian Affairs submit
proposals to the Congress and the Office of Management and Budget to:

1. Remove legislative and administrative restrictions
that affect the reimbursement of indirect costs of
Indian orzanizations.

We agree with this recommendation. However, we disagree
with your recommendation that the BIA assume total res-
ponsibility for marshalling this effort. Because of
jurisdictional problems associated with any proposed
legislation that would affect numerous Federal depart-
ments, it would be preferable for the OMB to instruct
all agencies to include bill language with their annual
appropriations request which would allot/ full funding of
indirect costs for tribal contractors.

2. Authorize the BIA to negotiate lump sum agreements to
directly fund all indirect costs relative to Federal
contracts and grants.

We disagree with this recommendation. It is our view
that changing to the recommended lump sum payment sys-
tem would not be possible for a number of reasons. A

primary deterrent to the adoption of this recommendation
is the present lack of adequate staff and the lack of
potential for ever getting adequate staff to satisfactorily
implement this system. Also, we are aware that current
proposed amendments to P.L. 93-638 now being actively
considered in Congress would, if passed, effectively
preclude the implemetzstion of this recommendation.

3. Budget and provide full funding to the BIA for
indirect coat lump sum agreements.

We disagree with this recommendation. As mentioned
TiRier, we are aware that Congress is actively considering
amendments which will preclude implementation of the lump
sum agreement arrangement. It is a fact that tribes have

19
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APPENDIX 4
Page 3 of 3

not in the past nor do they now receive under the present

arrangement enough additional indirect cost dcllars with
which to operate. This is due to the fact that under the
present system of operations, the Bureau is unable to reach
certainty relative to tudirect cost needs prior to the
contracting year or prior to eubmtttal of the annual budget
to MB and its consideration by the Congress. So, it is
not a matter of the b:reau nor requesting additional funding
to cover indirect costs but one of not being able to do so
due to tne system under which we are compelled to operate
particularly with the problem of real and theoretical
over/under recovery that increase the uncertainty.

4. Authorize Indian organizations to use any unexpended
balance (savings) of lumpsum agreements for indirect
Or direct costs incurred in the subsequent year.
We disagree with this recommendation. Since we 4,3 not
believe the lump sum approach is appropri cs there
would be no need to seek authorizationXo ex end
savings.

20
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APPENDIX S

ADDITIONAL RESPONSES NEEDED
TO RESOLVE RECOMMENDATIONS

For each recommendation shown below, provide the information requested.

Finding/Recommendation
Reference Information Requested

1.1, 1.2, 1.3, and 1.4

2.1

Provide a specific target date for
submitting proposals to Congress and the
Office of Management and Budget for (1)
removing legislative and administrative
restrictions that limit the reimburse-
ments of indirect costs, (2) authorizing
the Bureau to negotiate lump-sum agree-
ments to directly fund all indirect
costs related to Federal contracts and
grants, (3) budgeting and providing full
funding for lump-sum agreements, and (4)
authorizing savings under lump-sum
agreements to be used for costs of the
subsequent year.

Provide a response on discontinuing
further efforts to establish a flat-
rate reimbursement procedure for
indirect costs.

1 "7
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United States Department of the Interior

OFFICE OF INSPECTOR GENERAL
WASHINGTON. VC. 20240

July 15, 1983

To: Assistant Secretary Indian Affairs
Askistant Secretary Policy, Budget and Administration

Prom: Inspector General

Subject: "Trend Analysis Using Data Available From the Indirect Cost Rate
Negotiation Process With Indian Tribes"

The above document is enclosed. It presents an analysis of direct program
costs and related administrative costs for 81 tribes for a 5year period.
We have received several inquiries concerning this analysis, and we hope
the information mill be useful.

Since the document contains no recommendations, a response is not

requested. The data vas compiled by Jur Central Region and they will be
glad to answer any questions relating to the analysis.

Qt$4.11.....441\011

Richard Mulberry

Enclosure
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TREND ANALYSIS

USING DATA AVAILABLE FROM

THE INDIRECT COST RATE NEGOTIATION PROCESS

WITH INDIAN TRIBES

BACKGROUND

The Office pf Inspector General and it predecessor organization have

negotiated indirect cost rates with Indian Tribes, Tribal Organizations,

and BIA contract schools since 1977. This negotiation process has produced

a considerable amount of historical data covering the size and composition

of both the programs managed by Indian Tribes and the administrative costs

incurred in the handling of these programs. Because of the current

interest in Indian Programs and related administrative costs, we decided

that a historical analysis would be timely. This document presents Zile

results of that _nalysis and the inferences or conclusion that can be drawn

from the'data. This document contains no recommendations.

SCOPE

We negotiated about 150 indirect cost rates each year with Indian Tribes

and Indian organizations. Eightyone Indian Tribes are included in the

scope of this analysis. We excluded:

1. All Indian organizations that did not represent a Tribal

Government; e.g., contract schools, tribal enterprises, and special purpose

tribal consortiums.

2. Any Indian Tribe for which a complete 5year history was not

available.

3. Any Indian Tribe using a direct cost base other than total direct

costs.

4. The Navajo Tribe (because the Navajo's Tribe is so much bigger than

any other Tribe, its inclusion would distort overall tre A data).
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The period selected was fiscal years 1979 hrough 1983. With very few

exceptions, Indian Tribes are on the same fiscal year as the Federal

Government. Throughout this document, reference to a year means fiscal

year of the Indian Tribe.

TYPE Or DATA USED

We used information generated from our indirect cost rate negotiation

process, which is not historical accounting data. Rather, it is projected

or budgetary data. With few exceptions, our negotiation process involves a

process of adjusting projections to actual experience through a process

referred to as a carryforward adjustment. Carryforward adjustments have

been excluded from consideration. Therefore, all data used was projected,

or budgetary.

OTHER POINTS TO CONSIDER

Before reaching conclusions, it is important to know that:

1. Differences in accounting treatment can have an important bearing

on what is classified as a direct program cost and what is classified as an

indirect cost. In other words, the same cost element can be properly

classified differently and the treatment used can have an important bearing

on the relationship of direct program costs to administrative costs. This

is a very important consideration in comparing indirect rates of individual

tribes.

2. Typically, certain coats are occluded from the direct program base

when negotiating indirect rates to avoid distortions and inequities. These

exclusions generally cover capital expenditures, construction projects,

major subcontracts, or what we refer to as passth-ough items. Examples of

cassthrough items are general assistance payments and tuition payments for

Indian students. Therefore, what is described as direct program costs for

the purpose of this analysis will not coincide with what a Federal agency

defines as a direct program cost.
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RESULTS OF ANALYSIS

The results of our analysis are presented in the six attached tables. Some

of the data is arranged by size of the tribal direct program which will

generally correlate with tribal population. The categories used and the

number of tribes falling in each ,.ategory are as follows:

Direct Program (Base) No. of Tribes

Under $600,000 24

S6001000 to $2 Million 27

S2 Million to $3.5 Million 16

Over $3.5 Million 14

In a few instances, tribes shifted from one category to another during the

5-year period. To preserve the consistency of our data, we left all tribes

in only one category--the one in which they most fmquently appeared.

The following paragraphs discuss the Tables and theinferences which we

have drawn from the data:

Table I shows, by year and by size of base, the changes in both direct

program and administrative costs.

1. Direct program increased in 1980 and 1981 and then dropped in 1982

and '983. For the entire 5-year period, the change was only a plus 2.4

percent. The smaller tribes (base under $600,000) showed a marked

deviation with a 44.2 percent increase. We attribute the overall trend

directly to changes in the level of Federal programs available to Indian

tribes. The apparent anomaly at the small tribal level is probably the

result of decisions to contract more BIA programs. BIA funding of the

smaller tribes increased by 72 percent from 1979 to 1983.

2. Administrative costs (the pool) increased by 47 percent during the

5 -year per Al. The most significant increases were in 1980 and 1981, but

3
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the upward trend ckm.inued in 1982 and 1983 even though direct program

fell. Explanations for this trend will vary from tribe to tribe hut, in

general, we see two major factors. First, Indian tribes have been trying

to improve their administration and comply with Federal requirements. This

costs more money. Second, administrative costs tend to be more fixed than

variable. Consequently, the two categories of cost will not change in the

same proportions.

Table II prese=ts data on the indirect rates themselves; i.e., the

indirect cost pool divided by the direct program base. The most

significant inference to be drawn from the data is that no logical pattern

can be detected. Larger tribes would be expected to have lower rates

because they have more economy of scale opportunity. While this pattern is

reflected in the overall data, it is less definitive than one would expect.

The most significant disclosure is the range in rates--from 2.9 percent to

79.4 percent for the entire 5year period. Extreme ranges in rates are

reflected for every size of tribe for every year. We can offer only one
explanation. Each tribe decides individually on its level of

administrative effort and these decisions tend to be different.

Table III displays data for selected elements of the indirect cost pool

which have increased at a significantly greater pace than the overall 47

percent increase in the pool.

1. Salary costs increased by 81.5 percent over the 5year period.

Tnis trend can be justified as part of the vverall objective of improving

administration. However, we believe there is an additional explanation for

the continued increase in 1982 and 1983. This period coincides with
reductions in the CETA program which paid for some administrative

positions. Consequently, financing of these positions was shifted to the
indirect cost pool.

2. Tribal council costs show an 86.2 percent increase over the 5year
period. Our policy is to accept 50 percent of such costs as allocable to

direct programs; i.e., allowable indirect cost items. A few tribes are

able to justify a higher percentage by presenting documentation showing

4
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that more than 50 percent of the council's time is spent administering

direct programs. The trend of increasing tribal council costs is easily

explained. Historically, most tribal councils were paid only when they met

or were unpaid. As Federal programs became available, more became

available for administration and more money to pay for tribal council

salaries. The current trend is to place tribal council members on a full

time salary basis.

3. Audit costs have gone up 230.5 percent over the 5-year period. The

most dramatic increase was 1983 over 1982 up 102.2 percent. This is

directly attributable to some tribes contracting with CPA firms to meet

audit requirements of OMB Circular A-102, Attachment P. If this trend

continues, we believe audit costs will increase by an additional 400

percent.

4. EDP costs increased by 225.7 percent over the 5-year period. This

is reflective of the general pattern of increased use of the computer.

However, we could not discern any evidence that increased use of the

computer produced a reduction in any other cost element.

Table IV shows the composition of funding for direct programs for all

81 tribes. Federal funds comprised 76.2 percent of the direct program base

in 1983, and BIA's share was about half of all Federal programs. However,

there is a great deal of disparity between tribes, depending on how much

money is generated from tribal resources. Thirty-nine of the 81 tribes

were over 90 percent dependent on Federal programa while 5 tribes were less

than 50 percent- dependent.

Table V shows BIA's share of the indirect cost pool for all 5 years for

all 81 tribes. BIA's percentage share went from 33.6 percent in 1979 to

37.8 percent in 1983. However, the combination of an increasing share of

the pool and an increase in the pool itself resulted in a significant

increase in BIA's share of the dollars from $8.5 million in 1979 to $14.1

million in 1983 (an increase of 65.9 percent). This partially explains why

BIA has difficulty in budgeting for its contract support dollars.
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Table VI graphically illustrates the data contained in Table I and

Table III, respectively. The graphs represent data from all of the 81

tribes included in the trend analysis.

The availability of Federal funds is the dominant consideration affecting

both direct and indirect costs. Assuming no significant change in the

level of Federal funds for Indian programs, we would expect the trend of

the last 5 years to continue. Direct programs will be level or show a

slight declfile. Indirect costs will continue to increase. The principal

reasons for the anticipated continued increases are: (1) the Federal

government is imposing new administrative requirements and is requiring a

higher level of compliance with existing requirements; (2) internal

political considerations will make it difficult to hold the line,

part'-ularly in the employment categories and in tribal cc.,Incil categories,

and (3) BIA's method of financing indirect costs will continue to provide a

motivation for tribes to spind more money in that category.

At the tribal level, the more affluent tribes will be able to operate

without difficulty by using their own resources for administration.

However, those tribes predominantly dependent on the Federal government

will experience great difficulty unless some fundamental changes are made

in the financing process.

As previously stated, this retort makes no recommendations. However, we

are enclosing the following documents, both of which elaborate nn problems

with indirect cost rates and contract support financing:

Enclosure 1 Memorandum of October 16, 1978, from Acting Director Audit

and Investigations to Assistan Secretary, BIA; subject, Contract

Support/Indirect Cost Rates.

- Enclosure II--Memorandum of September 26, 1980, from Inspector General

to Assistant Secretary, BIA; subject, Indirect Cost Rates.

6

1 't -1
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TRIBAL TREND ANALYSIS
CHANGES IN DIRECT PROGRAM (BASE) AND

ADMINISTRATIVE COSTS (POOL)

ALL TRIBES

TABLE I

079

BASE POOL
Dollars

(In Millions)
% of

Change
Dollars % of

(In Millions) Change

163.1 25.3
1980 , 175.5 + 7.6 30.2 + 19.4
1981 189.8 + 8.1 34.4 + 13.9
1982 172.3 9.2 35.4 + 2.9
1983 167.0 - 3.1 37.2 + 5.1
Overall Change + 7.4 + 47.0

Base Under $600,000
1979 10.4 2.0
1980 12.4 +19.2 2.8 + 40.0
198t 15.8 +27.4 3.2 + 14.3
1982 16.5 + 4.4 3.9 + 21.9
1983 15.0 - 9.1 4.2 + 7.7
Overall Change +44.2 +10(.0

Base Between $600,000 and $2 Million
1979 32.9 4.6
1980 35.9 + 9.1 6.4 + 39.1
1981 40.2 +12.0 7.4 + 15.6
1982 36.8 8.5 8.3 + 12.1
1983 34.0 - 7.6 7.9 4.8
Overall Change + 3.3 + 71.7

Base Between $2 Million and $3.5 Million
1979 38.6 6.1
1980 42.1 + 9.1 7.8 + 27.9
1981 46.8 +11.2 8.5 + 9.0
1982 42.5 - 9.2 8.2 3.5
1983 38.6 - 9.1 9.1 + 11.0
Overall Change 0 + 49.2

Base Over $3.5 Million
1979 81.2 12.6
1980 85.1 + 4.8 13.2 + 4.7
1981 87.0 + 2.2 15.3 + 15.9
1982 76.5 -12.1 15.0 - 2.0
1983 79.4 + 3.8 16.0 + 6.7
Overall Chani... - 2.2 + 27.0
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TRIBAL TREND ANALYSIS
RANGE OF INDIRECT COST RATES

By Year/By Size
of Base

Average
Rate

1979

Under $600,000 19.0
$600,000 to $2 Million 14.0
$2 Million to $3.5 Million 16.0
Over $3.5 Million 15.5

1980

Under $600,000 23.0
$600,000 to $2 Million 17.8
$2 Million to $3.5 Million 18.6
Over $3.5 Million 15.5

1981

Under $600,000 20.2
$600,000 to $2 Million 18.4
$2 Million to $3.5 Million 18.1
Over $3.5 Million 17.6

1982 -
Under $600,000 23.4
$600,000 to S2 Million 22.6
S2 Million to $3.5 Million 19.0
Over $3.5 Million 19.6

1983

Under $600,000 28.1
$600,000 to $2 Million 23.2
$2 Million to $3.5 Million 23.7
Over $3.5 Million 20.2

TABLE II

Range
Of Rates

2.9 to 61.5
5.5 to 38.6
7.6 to 40.5
4.8 to 37.4

8.6 to 79.4
5.2 to 44.7

7.4 to 41.1
4.8 to 41.6

6.9 to 57.3
4.7 to 38.5

8.0 to 47.5
1.3 to 47.1

12.7 to 58.8
10.4 to 50.6
3.0 to 40.9
4.8 :o 40.3

12.1 to 59.2

13.1 to 56.7

8.4 to 49.1
8.8 to 41.4
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TABLE III

TRIBAL TREND ANALYSIS
CHANGES IN SELECTED ITEMS

OF ADMINISTRATIVE COST

In Thousands of Dollars
All

Salaries
Tribal
Council Audit EDP

1979 10,971 3,026 282 210

19°1 14,608 4,705 366 400

1981 ,
17,591 4,560 561 491

1982 19,000 5,282 454 518

1983 19,908 5,633 932 684

Percent of Change +81.5 +86.2 +230.5 +225.7

EXPLANATORY NOTES

All salaries represent salaries and fringe benefits for those employees
funded by the Administrative Cost Pool.

Tribal council represents salaries and fringe benefits for that portion
of the Tribal Chairman and Council funded by the indirect cost pool.
Generally, only 50 percent of the total costs are included in the pool.
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COMPOSITION
TRIBAL TREND ANALYSIS

TABLE 1V

OF DIRECT PROGRAM (BASE)
BY FUNDING SOURCE

in MillionsDollars
Hy Year /By Size Total All Federal BLA Other
of Base Dollars Dollars Z Dollars Z Dollars A
1979

Under $600,000 10.4 9.5 91.3 3.6 34.6 .9 8.7
S600,000 to S2 Million 32.9 26.7 81.2 11.9 36.2 6.2 18.8
$2 Million to $3.5 Million 38.6 32.9 85.2 14.5 37.6 5.7 14.8
Over S3.5 Million 81.2 63.8 78.6 24.8 30.5 17.4 21.4

Total 1979 lAd.t. IZZAZ 81.5 %/.....,A 33.6 30.2 18.5

1980

Under $600,000 12.4 10.7 86.2 4.0 32.3 1.6 12.9
S600,000 to $2 Million 35.9 29.7 82.7 13.4 ''37.5 6.2 17.3
S2 Million to 53.5 Million 42.1 34.4 81.7 14.7 34.9 7.7 03.3
Over $3.5 Million 85.1 61.0 71.7 26.7 31.4 24.1 28.3

Total 1980 .1.= LIM /7.4 58qi 33.5 1;7 22.6

1981

Under $600,000 15.8 13.8 87.3 5.4 34.2 2.0 12.7
$600,000 to $2 Million 40.2 32.2 80.1 14.5 36.1 8.0 19.9
$2 Million to $3.5 Million 46.8 36.3 77.6 18.3 39.1 10.5 22.4
Over $3.5 Million 87.0 64.5 74.1 27.1 31.1 22.5 25.9

Total 1981 149..4 lik4 77.3 5,..3. 34.4 43.0 22.7

1982

Under $600,000 16.5 14.3 86.7 5.9 35.8 2.2 13.3
$600,000 to $2 Million 36.8 30.0 81.5 13.5 36.7 6.8 18.5
$2 Million to $3.5 Million 42.5 32.8 77.2 13.9 32.7 9.7 22.8
Over $3.5 Million 76.5 52.3 68.4 25.5 33.3 24.2 31.6

Total 1982 1L2.1 122.i 75.1 51b. 34.1 42 9
.o..L. 24.9

1983

Under $600,000 15.0 13.2 88.0 6.2 41.3 1.8 12.0
5600,000 to S2 Million 34.0 26.5 77.9 14.7 43.2 7.5 22.1
$2 Million to $3.5 Million 38 4 31.2 80.1 16.0 41.5 7.4 19.2
Over $3.5 Million 79.n 56.3 70.1 26.3 33.1 23.1 29.0

Total 1983 AU V.2.2, 76.2 t),a, 37.8 39.8 23.8
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TABLE VI
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TABLE V

TRIBAL TREND ANALYSIS
BIA SHARE OP POOL

Dollars in Millions

Total
Pool

Total
Base

BIA
Base

Z

BIA

BIA's
Share of

Pnol----

1979 25.3 163.1 54.8 33.6 8.5

1980 30.2 175.5 58.8 33.5 10.1

1981 34.4 189.8 65.3 34.4 11.8

1982 35.4 172.3 58.8 34.1 12.1

1983 37.2 167.0 63.2 37.8 14.1

I 4; t )
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United States Department of the Interior
.

-

OFFICE OF THE SECRETARY
WASHINGTON, I)C. 20240

SEP 2 6 MO
MEMORANDUM

To: Assistant Secretary Indian Affairs

From: Inspector General

Subject:: Indirect Coe;, Rates

On August 12, 1980 I advised the Commissioner of Indian Affairs that we

would furnish a report outlining, from our perspective, some of the basic
problems and possible solutions related to indirect coat rates. This
memorandum responds to that commitment.

First, we have the problem of- Inifau oasts ations, principally contract
schools, that cannot function effectively under indirect cost rates
because they are totally dependent on Federal financing. As mentioned in
my August 12, 1980 memorandum, we believe that these organizations face
an impossible situation in trying to deal with the unavoidable uncertain
ties of indirect cost rates. Recently, BIA'a contract schools formed a
coalition to address this problem. -

With respect to the contract school situation, these schools need a firm
administrative budget (a lump sum) so that :hey can plan and operate with
a degree of certainty. Since thesschools have traditionally been a BIA
responsibility, the couseneas is that B1A should finance all, or substan
tially all, of contract schools' administrative costs. Sowever, BIA does
not have the budget base to do thli because, under the indirect cost rate
process, other Federal agencies have, shared the cost. Consequently, -

while the lump sum approach is highly desirable in terms of simplicity
and establishing a firm basis for planning, proceeding under the premise
that B1A will bear all the administrative costs runs into budgetary
censtrzints. In the short term, these constraints nay be insurmountable.

We see two options for making the lump Sum approach work.

1. For BIA. to obtain additional appropriations.

2. To work out joint funding arrangements with the Depar,rent of
Education (DEd).

The first option needs no discussion. With respect to the second option,
we recently reviewed a -aft OMB Circular establishing a vedera.1 Assistance
Management System. Und, this system, units of state and lOcal Lovernment
'would have the option of dealing with a single Federal canagecent agency.
The Federal management- agency would, in effect, serve as the fiscal agent
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for all Federal agencies and would be.authori:ed to disburse all Federal
funds. (There would be only one letter of credit.) As we see it, the

Federal assistance nanagenent system could be an ideal mechanism for
woriine joint funding with Did and, in general, handling financial arrange.
cents With contract echools.

Other basic problems associated with indirect cost rates have bees
previously brought to the attention of the Assistant Secretary for Indian
Affairs in an October 16, 1978 memorandum from the Acting Director of
Audit and Investigation (copy attached). Although the points brooght out
in that memorandum were discussed at length, nothing happened and the
situation remains unchanged.

Our principal complaint uas (and still is) that contract support funds
(as a separate budget activity) are undesirable. Since the contract
supportdollar is over and above the identified budget level of the Indian
organization, a motivation is created to get a larger share of tbese
funds by increasing the indirect cost pool. To Illustrate, our Central
Region compared the indirect cost pools for 46 Indian organizations sub
mittlaz proposals in each of fiscal years 1978, 197Y, and 1980. The
indirect cost pools totaled $9.2 million for 1978, $11.0 million in 1979,
and $11.9 million in 1980. Thus, in a 2year period the indirect costs
for these 46 Indian organizations experienced a 29 percent growth.

Demands on BIA contract support dollars are also increased because more
rnaan organizations are seeking indirect cost rates. Again using
statistics from our Central Region, 61 rates were negotiated in fiscal
year 1978, 71 rates were negotiated in fiscal year 1979, and 78 rates
(estimated) will have been negotiated in fiscal year 1930. The 2year
increase amounts to 28 percent.

De are also concerned because the current method of delivering the contract
support dollar tends to reward the more affluent tribes. As explained in
our October 16, 1978 memorandum, this occurs because merging indirect
cost rates and contract support created a situation where affluent tribes

vith the largest administrative organization naturally have a higher
indirect cost rate than the less affluent tribes with the smaller admin
istrative organization. A higher indirect cost rate translates to a
larger share of the contract support dollar.

To illustrate the point, Tribe A, with 2,360 enrolled members, is wealthy
in natural resources. In 1978 (the latest year corared by our data) it
realized a net income of $14.4 million from the sale of natural resources
and other operations, and at the end of 1978, the tribe's net worth was
stated at $151.5 million, of which $39.4 million vas in the fern of cash
assets. For fiscal year 1980, Tribe A projected direct progrem costs of
$8.8 million, of which $1.7 million, or about 20 percent, was applicable
to 31A. Tribe A's indirect cost rate for 1980 is 39 percent, .hich means
that Tribe A should receive over $600,000 in contract aupport funds from
BIA.

In cortrest, Tribe 8, which is of comparable size to Tribe A, has little
in the say of natural resources. Income from tribal resources rums under

2

1
1 4
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$100,000 a year, and the tribe's net worth vas stated at $5.9 million
as of September 30, 1978. In its fiscal year 1980 indirect tort proposal,
Tribe B projected direct programs of $1,136,000, of Which $370,000 was
applicable to BIA. We negotiated e 15-percent rate with Tribe B, which
means that Tribe A will receive about $55.000 in contract support funds.

In our opinion, the contract support concept had validity in so far as it
provided a means of financing the incremental costs incurred by Indian
tribes as a consequence of taking over BIA programa. However, the concept
vas never really implemented because the contract support dollar vas
delivered by the indirect cost rate mechanism, which is not the same as
inc.tmental costs. As previously mentioned, the contract support dollar
is creating what 'We perceive as negative motivation and is providing a
disproportionate share of financial support to the tribes which need it
the least.

In our memorandum of October 16, 1978 we made n formal recommendations.
But because few, if any, positive steps have been taken, we are making
thefolloving recommendations at this time:

1. With respect to contract support, the separate budget category
should be eliminated. The present budget level should be merged
with BU's basic program and included as part of the band analysis
on a tribe-by-tribe basis. BIA should use future budgetary
increases to remedy the imbalances which have-been created over
the past several years.

2. With respect to contract schools, DIA should take the initiative
in trying to work out joint funding arrangement (for admin-
istrative costs) with DEd. We further recommend that BIA seek
assistance from OMB to use the Federal Assistance Management
System as the mechanism to achieve joint funding.

By this memorandum ve are requesting your coat:eats on the above
recommendations within 60 days as required by 306 DM 7.3.

A
use Gibbs own

aa-8
Attachment

cc: Secretary
Under Secretary
Executive Assistant to the Secretary
Solicitor
Commissioner of Indian Affairs
Director, Office of Indian Education
Assistant Secretary - Policy, Budget and Administration
Director of Public Affairs

cY V
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UNITED STATES GOVERNMENT

Memorandum
TO' : Assistant Secretary for Indian Affairs

FROM : Acting Director of Audit and Investigation

SUBJECT: Contract Support/Indirect Cost Rates

Enclof,,,, II
PJqe 1 01 3

DATg: October 16, 1978

As you know, this office or ,tiates indirect cost rates for most Indian
tribes and tribal organizations. In connection with this process, we
are often questioned about the availability of contract support funds to
finance BIA's portion of indirect costs. We are also exposed to problems
which arise when Federal agencies do not pay their full share of indirect
costs. The purpose of this memorandum is to make sure that you are aware
,f these problems.

The first problem relates to the manner in which contract support funds
are distributed.

1. Contract support oas justified on the basis that Indian organiza-
tions were incurring additional or incremental costs as the result of
accepting Public Lau 93-638 contracts and that additional funding (over
and above that identified to programs) vas needed.

2. Indirect costs are those incurred for a common or joint purpose
benefiting more than one program; i.e., they cannot be readily or con-
veniently assigned to individual programs. An indirect cost rate is the
ratio of all indirect costs to an allocation base. normally either total
direct salaries and wages or total direct costs.

The rationale behind both concepts is totally valid. The problem is that
BIA, in effect. merged the too concepts when it decided to finance indirect
costs from contract support funds. Indirect costs have only a remote
relationship to inc.emental or additional costs incurred by Indian organi-
zations as a result of Public LA. 93-638 contracts. The preponderance of
indirect costs are not incremental. In other words, they were being
incurred before Indian organizations started to contract; and they would
have been incurred anyway. The net result is that contract support costs
are being used, for the most part, to finance essentially fixed indirect
costs of tribal government which were previously financed

from tribal funds.

There really isn't anything objectionable about paying a portion of fixed
indirect costs because these costs are allocable to all programs. However,
contract sapport funds were justified on the basis that they ,ould be used
to finance incremental costs. (All other Federal agencies finance allIndirect costs from program funds.)

Bsy 1.1 S. Sati-w Bolls %doll, cn rLt Pay:11 gaz:ntr Pica

1 Li
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Use of contract support funds to finance indirect costs creates two undesir-
able situations:

2

1. Contract support funds are additional funds to the Indian organization
(over and above its identified budget level). Host Indian organizations try
to get a bigger piece of the pie, thus creating a motivation to expand the
indirect cost pool. This can be accomplished in two ways - either by expand-
ing their administrative organization or by changing the accounting system to
Shift more costs to the indirect category. We consider the basic motivation
created to be undesirable because Federal programs should be constructed to
promote econom, and efficiency. Contract support funds produce the reverse
tendency.

2. The more affluent Indian organizations have historically had the
more elaborate aosinistrative organization because they could afford it. The
less affluent have made do with less, sometimes approaching practically no
administrative organization. As previously stated, when EIA decided to use
contract support funds to finance indirect costs our experience shows that
most of the money went to pay for costs that were already being incurred.
The big winners were the affluent tribes with the elaborate administrative
organizations. Thus, DIA crested a situation where M.:: who needed the
least got the cost and those who needed the most got the least. BIA should
have sought the opposite result.

We believe this problem can be,remedied by 'modifying BIA'r budget structure
and phasing out contract support funds, and transferring the funds as direct
program dollars to the Indian organizations'budget base. Thereafter, indirect
costs would be financed from grogram funds, which is the procedure used by
other Federal agencies.

The second problem relates to Indian organizations which are 100 percent
federally financed and which accept Federal programs without gettin full
indirect cost recovery. Organizationally, we are talk ng about consortiums
of Indian tribes which take on programs for the benef'.. of several tribes,

contract schools, and a few tribal governments which have no tribal intone.
The principal program is CM which has a statutory limitation on the indirect
costs it can pay. There is a problem with ESEA Title 7 which has a restric-
tive administrative policy. And tome individual grant administrators will
attempt to negotiate lower rates when sufficient funds are not available or
when they feel that the indirect cost rate is unreasonable.

The rules for establishing indirect cost rates require the assignment of
indirect costs to all programs, regardless of whether the program actually
financed its fair share. This means that, if one Federal program cannot or
will not pay its fair share of indirect costs, the shortfall cannot be shifted
to another Federal program. The grantee or contractor must pay the difference
himself.

1,
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This is not a big problem for Indian organizations with adequate resources
and we are now making sure that they understand the implications of accepting

contract or grant without full indirect cost recovery. HOJCVer. the 100
percent federally funded organization: do not have the resources to pay the
difference. The way the system works, there is no way they cam take on a
program with less than full indirect cost recovery and still come out whole.
Their only alternative is to decline the program. This cam have undesirable
consequences for Indian communit4.s which are denied the program. It can
also mean substantially higher c,..ts for the remaining programs because
indirect costs are spread over a smaller base.

BIA's current policy precludes use of contract support funds to finance any
indirect cost deficit applicable to a program administered by another Federal
agency. We have suggested that. under :igicay controlled circumstances.
exceptions to tbis policy may be warranted. For example, if some Indian
oranizations are forced to drop their CETA programs. the results can be:

1. Higher reservation unemployment

2. Higher general assistance payments BIA

3. Higher indirect cost charges to remaining Federal programs

We believe that. in some situations, the evidence clearly
demonstrates that

the best interests of all parties would be served if BIA paid the Indirect
cost deficiency of other Federal programs out of contract support funds (as
a special line item). We have proposed this to your staff but the consensus
was that BIA does not have the authority. We suggest that BIA take prompt
action to obtain the necessary authority.

Please consider this memorandum advisory in nature. A response is not
required.

O

80-837 (152)

William L. Xendig

1 4


