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FOREWORD

David Schimmel and Louis Fischer, the authors of this
comprehensive work, Parents, Schools, and the Law,
have provided an important and much-needed service

to our educational system and the children it serves. Parents,
teachers, and students will benefit by consulting this volume as
a reliable source of information. Indeed, I believe that it will be-
come a definitive handbook for parutts on the subject of educa-
tion and the law. Every school and community library should
have a copy on hand as a reference for professional educators
and the public.

To the authors' credit, they have addressed complex legal
issues and presented them with clear language and a simple
format. The book is remarkably free of jargon, and the presen-
tation (unlike many legal texts) is non-intimidating and under-
standable by even the legally unsophisticated readers.

A thoughtful, introductory overview of the chapters is
provided by the authors. Each chapter begins with a series of
pertinent questions about the rights or restrictions surround-
ing a particular legal issue. These are questions we have all
wondered about, or heard or read about in the media. For ex-
ample, a key question in Chapter 2 is, "Must 'due process'
be used before a child is suspended from school?" There are
thirty related questions covered in this chapter on "Discipline
and Due Process" and the text answers them in order, suc-
cinctly but thoroughly. This question-and-answer format is
used throughout the book, making it quite easy for the reader
to look up a particular issue. Along the way, we are told about
laws relating to education and the legal rights of parents and
children.

.'N
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xii PARENTS, SCHOOLS, AND THE LAW

It is important to note that legal issues have played an increas-
ingly critical role in our public educational system during the
past several decades. During my own years in public school, the
only legality people seemed aware of was universal compulsory
education; school boards and parents were expected to abide by
that fundamental requirement. Since the 1950s, however, many
statutes have been enacted or redefined by the courts and by
federal, state and local legislative bodies.

Perhaps the most sweeping and critical decisions came in
1954 when the United States Supreme Court declared "separate
but equal" education to be unconstitutional and thereby gave
the green light to the desegregation of all public schools in
the country. That decision brought about new opportunities for
black Americans but the continued de facto segregation in many
cities and towns remind' us that laws themselves can take us
only so far. Social structures and attitudes must also change if
the spirit of the law is to be carried out.

Similarly, the spirit of the law must capture the minds of
our citizens if recent legislation is to become fully effective.
Laws such as the Family Educational Rights and Privacy Act
of 1974 and the Education of All Handicapped Children Act
of 1975 are examples of statutes that require the cooperation
of educators, parents, and community agencies to fulfill their
good intentions. Students and parents have acquired many
new rights; but their effective implementation will depend on
careful negotiation with authorities, rather than an approach
that is antagonistic and confrontational.

One strong rntssage of this book is that basic legal literacy
on the part of botl, parents and educators can lead to the nego-
tiated settlemeits of conflicts, eliminating expensive and time-
consuming court pi octdures. In fact, it has become imperative
that parents become snore knowledgeable about, and involved
in, their children's education. It is clear that with new rights go
new responsibilities, demanding our personal commitment and
energy.

This book will enable those who are responsible for the educa-
tion of our children to carry out their charge with greater en-
thusiasm and effectiveness, this can only serve to improve the
American educational system. Our nation's strength ultimatcly
depends upon a strong bond among students, parents, and
educators. Politicians and other officials can help, in their direc-
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tion of social policies, to reinforce those bonds. But better com-
prehension of the issues at stake is critical to the process. With
this work, David Schimmel and Louis Fischer are filling a critical
gap in public understanding of education and the law.

It

William H. Cosby, Jr., EdD

January 1937
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CHAPTER 1

Overview

This book is about the legal rights that parents have in the
education of their children from kindergarten through
high school. These rights are of two kinds, both equally

important: the rights that parents have un their own, as parents,
and the rights they have as guardians of their children, who
also have legal rights as students. The first kind was estab-
lished by the Supreme Court in 1924 when it ruled that parents
have the right to direct the education of their children," and
was reaffirmed in 1972.2 The second was established in 1969
when the Court held that students do not shed their rights "to
freedom of speech or expression at the schoolhouse gate"1 and
was expanded in 1975 to include due process rights when a
student faces suspension or expulsion from school.4

In addition to these constitutional protections, parents and
students have been granted a wide range of rights under state
and federal statutes.

What are these rights? In brief, they include:

The right to a free education, the right to he protected
against harm, the right to inspect student records, the
right to special education for students with special needs,
the right to due process of law, the right to equal educa-
tional opportunity, the right to freedom from unreason-
able search and seizure, the right to freedom of expres-
sion, and the right to freedom of religion and conscience.

All these rights have now been established by law. But none

* Numbered footnotes refer to publications and to Loud Lases. These
have been grouped at the back of each chapter.
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2 PARENTS, SCHOOLS, AND THE LAW

of them will have any practical significance unless parents know
about them and are willing to do what is necessary to see that
they are protected.

But it is not the purpose of this book to encourage parents to
go to court. On the contrary, its goal is to help resolve educa-
tional conflicts without going to lawyers or resorting to the
courts. How? By helping parents to become legally literate
by informing you about your rights, about the way the legal
system works, and about the way it can work for you in the
public schools. With this kind of information, parents will be
able to practice "preventive law." This does not mean you will
be able to be your own lawyer, but that you will know when
the rights of your children are violated and how to protect your
children within the educational system, or when to seek the
help of experts.

Why will parents succeed without going to court? Because
although some administrators may deliberately break the law,
most unlawful school practices are the result of legal ignorance
or misunderstanding, and because most administrators are
anxious to avoid lawsuitsespecially those they would prob-
ably lose. Where parents are able to show that school policies
are unlawful, administrators would rather change them volun-
tarily than as a result of a court order.

Why are many educators poorly informed about the rights of
parents and students? Because most of these rights did not exist
when the educators were students and because they learned
almost nothing about this subject during their educations. As
a result, they have had little training in applying these rights
in their schools, and little has been written that could assist
them. It is our hope that this volume will help fill the gapfor
educators, as well as for parents.

In addition, our book will try to demystify the law for
parentsto break through the barrier of professional jargon and
legalese that lawyers use among themselves by translating that
legalese into English.

In short, the purpose of this book is to enable you as a parent
of public school students to constructively take the law into your
own handsto provide you with the knowledge necessary to
assert your rights and to bring violations to the attention of
teachers, administrators, and other parents so that you can help
your children receive the kind of education to which they are
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legally entitled.
The rights that parents have spring from three main sources:

(1) the federal and state constitutions and bills of rights (e.g.,
freedom of speech and due process of law); (2) statutes of the
federal and state governments (e.g., the Family Educational
Rights and Privacy Act giving parents access to their children's
school records); (3) the legal tradition called the common law,
as it is reflected in the written decisions of our state and federal
courts (e.g., the Brown decision prohibiting segregated schools),
regulations of departments of education, and local school board
policies.

The United States Constitution is the basic law of the land,
and when it is interpreted by the Supreme Court, the inter-
pretation is binding on all state and federal Lourts. Moreover,
since 1975, when the Supreme Court ruled that school officials
could be held personally liable for damages they violated a
student's clearly established constitutional rights5, teachers and
administrators have become more responsive to legitimate com-
plaints that are based on these rights. Chapters 2 through 6 and
Chapter 12 of this book focus on rights that derive from the U.S.
Constitution, as established by the Supreme Court and other
federal courts.

Chapter 2 is about a student's right to be treated fairly by a
school disciplinary system. It covers the procedural protections
required by the Constitution before a public school can suspend
or expel a student or search his locker and discusses the ques-
tion of whether corporal punishment violates a student s con-
stitutional rights.

Chapter 3 deals with the First Amendment protections of
freedom of speech and press. It considers the extent and limits
of a student's right to say and print whatever she* wishesin
the classroom and on the campus, in underground papers and
in school publications.

Chapter 4 deals with freedom of religion and the separation
of church and state as it affects the public schools, examining
such issues as prayer in the classroom, statt. aid to parochial

* Although it is customary tG use the pronoun "he" to refer to the third
person singular, we prefer to alternate "she" and "he" throughout the
book, except where individuals are specifically identified.

.1 4



4 PARENTS, SCHOOLS, AND THE LAW

schools, and whether parents may disregard compulsory atten-
dance laws for religious reasons.

Chapters 5 and 6 focus on the constitutional right of equal
educational opportunity and the violation of this nght because
of racial or sexual discrimination. They examine such controver-
sial issues as busing to achieve desegregation and whether all
schcol athletic teams should be open equally to boys and girls.

Chapters 7 to 9 foci.. on the common law and state control
of education. The comn.on law, with its origin in English law
that predates the Constitution, is the oldest source of parental
rights. These chapters deal with state laws, regulation and court
de:isions concerning student injuries and the balance between
parental and slate control over education. The laws and regula-
tions in this area vary considerably from state to state.

Chapter 7 deals with the rights of parents to recover com-
pensation when their children are injured and indicates what
parents have to prove to hold schools liable for negligence.

Chapter 8 considers whether parents can collect damages
from schools for poor teaching and discusses minimum com-
petency exams for students and teachers. It also examines the
extent to which concerned parents can influence the school cur-
riculum in such areas as sex education, religious N,alues, and the
use of vulgar language.

Chapter 9 deals with conflicts between individual parents
who wish to control the schooling ,--,` il.cir own children and the
responsibility of the state to educate all children. It considers
such issues as the right of parents to educate their children
at home or to withdraw them from objectionable classes or
dangerous schools.

Federal statutory rights are the subject of chapters 10 and 11.
Education has traditionally been a state function, and hundreds
of statutes in different states provide parents with specific rights
in the education of their children. Since these provisions are so
diverse, we focus on parental rights that are based on power-
ful federal statutes enacted by Congress during recent years.
Although federal legislation in education is not comprehensive,
many of its provisions are far reaching and may be a model for
parental involvement in the education of their children. The law
concerning handicapped children, for example, gives parents
the right to be involved in the development of individualized
educational plans for their handicapped youngsters, it also
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guarantees their right to object to a plan they believe is unsatis-
factory and to seek one they think meets their child's special
needs. Many parents believe these rights would be useful in
the education of every child.
-Chapter-10-is-about-the-rights-of-parents-in-eormection with

their children's school records. It outlines the majors provisions
of the Family Educational Rights and Privacy Act of 1974, which
limits access to studeht records by outsiders, guarantees access
to parents, and provides procedures for parents to challenge
and correct false or misleading information contained in the
records.

Chapter 11 discusses the federal law mentioned above, which
covers the rights of parents of children with special educa-
tional needs. It focuses on the Education for All Handicapped
Children's Act of 1975 and explains its broad provisions, which
spell out the rights of parents and students for whom special
individualized education is now mandated.

Chapter 12 is about personal appearance. It considers
whether students have a constitutional right to wear the
hairstyle and clothing of their choice and when schools have
the right to restrict dress and grooming.

Chapter 13 confronts several other topics related to parents'
rights. It considers two federal statutes which pruvide special
right to poor parents and their children and to parents and
children who do not speak English. It also considers such issues
as the meaning of a "free" public education, the financing of
public schools; the openness of school board meetings, the use
of school facilities by parents' groups, and tracking and testing.

Our final chapter is about legal literacy for parents: it dis-
cusses ways parents can learn more about the law and ways
that legal literacy can be improved throughout the country.

Each chapter begins with a listing of the major questions to
be examined. Most chapters then present a few important judi-
cial decisions that outline the major legal principles involved,
describing the court's reasoning in reaching its decision. This
is usually followed by a series of questions and answers about
issues of interest to parents. Each chapter ends by summarizing
the law on the subject.

While the chapters are designed to be read in sequence, we
have tried to write each one so that it can be understood if
read alone. The choice is yourswhether to read the book

1 6
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6 PARENTS, SCHOOLS, AND THE LAW

straight through or to skip among the chapters that interest you.
Although most constitutional rights and educational laws are
mainly applicable to public schools, we hope the book will also
be useful to parents of private school students who want to en-
courage these schools to shape their policies according to con-
stitutional standards. (Contract law and some due process prin-
ciples apply to private schools, but generally the Bill of Rights
prohibits only Public officials from interfering with individual
freedom.)

The Appendix includes the constitutional amendments most
relevant to the rights of parents and their children. It also in-
cludes excerpts from landmark Supreme Court cases. In ad-
dition, it explains how you can look up the full text of the cases
cited in the book. Although we do not always agree with the
decisions we discuss, we try to present an objective picture of
what the law is rather than our personal views of what it ought
to be.

This short volume cannot address all major conflicts involving
parents and education. It does not, for example, explore the
difficulties that arise when parents and children disagree about
student rights, responsibilities, and educational goals. Nor does
it examine ways to resolve disagreements among competing
groups of parents who hold reasonable, sincere and strong,
opposing views.

Furthermore, there are some important rights that parents
have as citizens that are not discussed here. These include the
right to meet and organize as parents, generally the right to elect
school board members, and the right to calk with teachers and
school administrators. These rights have been discussed more
fully in other NCCE pubi:cations such as Parents Organizing to
Improve Schools (1985) and How to Run a School Board Campaign
and Win (1982).

The law examined in this book is neither simple hor
unchanging. Many of the cases are as difficult to resolve for
lawyers and judges as they are for parents and educators. This
is because they de not involve simple con:Iicts of right against
wrong, but complex issues of rights in conflict. And when the
constitutional rights of parents and educators collide, the job
of the courts is not to choose one over the other but to try to
balance and protect both. Moreover, education law is constantly
changing. New legislation is passed, regulations are changed,

17
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school boards revise their policies, and the Supreme Court may
reverse the decision of a lower court.

Because of the diversity and change, our discussion of the
cases and laws in each chapter is intended to be illustrative,
not exhaustive. We have chosen to highlight major cases and
legislation of general interest to parents rather than to focus on
legal details.

To summarize, this book is an introduction to legal literacy for
parents. It examines a wide range of constitutional, statutory,
and common law rights that you as a parent can assert on behalf
of your child. Since no two cases are exactly alike, and since the
law is constantly changing, the book cannot be a substitute for
legal advice.

Any parent who contemplates legal action should first consult
a knowledgeable lawyer or a legal services office. But since the
judicial resolution of an educational dispute is often an unhap-
py, expensive, difficult, and time-consuming process, bringing
suit should be a last resort. Parents and educators usually share
many goals. If this book does its job properly, it should help
resolve disputes through mutual education, discussion, and ne-
gotiation.

Notes for Chapter 1
1. Pierce v. Society of Sisteis, 268 U.S. 510 (1925).

2. Wisconsin v. Yoder, 406 U.S. 205 (1972).

3. Tinker v. Des Moines, 393 U.S. 503 (1969).

4. Goss v. Lopez, 419 U.S. 565 (1975).

5. Wood v. Strickland, 420 U.S. 308 (1975).

1 a

,IMMIIIIlifilini==.V ...1MMW.I

,



9

CHAPTER 2

Discipline
and Due Process

Do children have a right to attend school?

Must due process be used before a child is suspended from school?

Does the length of the suspension make a difference?

What does due process require before long suspension or expulsion?

Can a student be suspended until her parents come to school for a
meeting?

Is it legal to suspend a student for an undetermined length of time
for reasons other than a meeting with parents?

Must students be given a "Miranda Warning" before they are ques-
tioned by school officials?

Should the hearing be held before suspension begins?

May the student remain in scitool during the appeal process?

May schools put students into "double jeopardy"?

Do students have a right to education :while suspended?

May work missed during suspension be made up?

Do parents have the right to use lawyers in school disciplinary proce-
dures?

May schools use corporal punishment?

May parents request that their children not be spanked?

May corporal punishment be used for very minor infractions?

Is excessive punishment unconstitutional?

,
1.(1it ZY
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10 PARENTS, SCHOOLS, AND THE LAW

Do child abuse laws apply to physical punishment inflicted by school
personnel?

May students and their lockers be searched?

May lockers be searched at any time?

May schools conduct body searches or strip searches?

May trained dogs be used in school searches?

May contraband found in school searches be used by the police?

May police conduct searches in school?

May administrators or the police interrogate students?

May schools punish students for behavior away from school?

May a student be disciplined for breaking rules he or she didn't know
about?

May grades be lowered for improper conduct?

May participation in graduation ceremonies be denied as a means of
discipline?

May grades be lowered or course credit denied because of absences
from school?

What about excessive absences due to illness or injury?

May grades be reduced when a student is truant or suspended?

May participation in extracurricular activities be denied because of
low grades?

May students and their parents challenge the grades given by a
teacher?

Due process simply means fair procedure. It is new
the law that schools should use ;air procedures with
students and their parents in all serious disciplinary

matters. If your child is threatened with suspension for disturb-
ing classes by handing out supposedly obscene newspapers, for
starting fights in the cafeteria, or for any other reason, fair pro-
cedures (due process) must be used to determine his innocence
or guilt. Thus, due process applies to all the issues discussed
in this book. In this chapter, however, we focus specifically on
the relationship between due process and discipline.

20
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Discipline and Due Process 11

Do children have a right to attend school?

Yes, they do. Since the national Constitution is silent about
education, schooling falls under the powers reserved to the
states. Pursuant to such reserved powers, every state provides
schooling, at public expense, to children between the ages
specified by state law. Where such schooling is provided by
state law, children have a right to attend school and to be fairly
treated there.

Schools should use fair procedures with students and their
parents in all matters, and they must use them in disciplinary
procedures. In this chapter we focus on the relationship be-
tween fair procedures (due process) and discipline. In brief, fair-
ness requires that students and their parents be notified of an
alleged offense and the possible punishment for the behavior.
Students should also have the opportunity to present their side
of the story, and they and their parents, in serious cases, should
be informed of their right to appeal if they consider the punish-
ment unfair or unjustified.

Much of the discussion in this chapter focuses on suspension
since that penalty, and the more severe penalty of expulsion,
are serious in that they deprive students of an education. While
many educators consider suspension as a penalty to be used
only for serious offenses, some use it for trivial offenses as
well. Parents may wish to question the fairness and wisdom of
suspension or expulsion policies and practices, but they should
also be informed about the due process requirements which
must be followed by the school in order to comply with the
law.

Suspension and Expulsion

Must due process be used before a child is suspended from
school?

Nine high school students were suspended without a hear-
ing for up to 10 days each by the Columbus, Ohio, Board
of Education in 1971. Some were suspended for disruptive or
disobedient conduct, some "for demonstrating in the school
auditorium while a class was being conducted there," others

I



12 PARENTS, SCHOOLS, AND THE LAW

for physically attackilis police officer:. who were in the school to
help control demoastratiors, and still others or "disturbance in
the lunchroom which involved sume physical damage to school
property."

An Ohio law gave the officials the ...,1t t., suspend students
without a hearing for up to 10 days provided that parents
were notified of the suspension with:a 24 hours and given the
reasons for it. The students and their parents claimed the law
was unconstitutional. In the Goss v. Lopez.' case, the Supreme
Court agreed with them.

In a 5-to-4 decision, tne Court held that once a '.ate provide:,
public schools for its children, the students have a "property
right" in attending them. (In legal terms, a property right is a
benefit or something of value to which a person is entitled). A
property right may not be taken away without at least some
minimal fair procedures. Furthermore, held the Court, suspen-
sion or expulsion damages a student's reputation. And since
"the Due Process Cause also forbids arbitrary deprivation of
liberty 'Where a person's good name, reputation, honor, or in-
tegrity is at stake because of what the government is doing to
him,' the minimal requirements of the clause must be satisfied."
Thus the Court found that the students' liberty as well as their
property rights were violated by the denial of fair procedures.

School officials argued that a short-term suspension is a trhial
matter that does not merit constitutional protection. But the
Court disagreed. Asserting that "education is perhaps the most
important function of state and local governments," the Court
ruled that although some suspensions might be trivial, the
power to suspend for up to 10 days is certainly important to
the student and cannot be exercised arbitrarily.

Does the length of the suspension make a difference?

Yes, it does. While both short (one to ten days) and long
(more than ten days) suspensions must be preceded by some
kind of hearing, the type of hearing required by the courts
differs according to the length of the suspension. In the Goss
case, the justices wet-e well aware of the complexities of our
schools and of the need for order and discipline. They recog-
nized that school officials need the power of suspension, but
they saw no reason such power could not be exercised faiily.

22
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As a minimum, they ruled, fairness would require an informal
notice and a hearing. This means that the student should be
told of the charges against him, orally or in writing, :-,nd if he
denies them, must be given "an explanation of the evidence the
authorities have and an opportunity to present his side of the
story." This procedure can be carried out quite informally; as
the Court pointed out, good teachers and administrators have
followed such fair procedures for a long time in their efforts
to reach fair resolutions of disputes in school, without being
forced by law.

What if parents consider the informal hearing to have been
unfair, or the student did not tell her side of the story? Can
parents request a full hearing if they are dissatisfied? Such
requests can always be made, and some administrators will
reexamine the issues involved. Courts, however, have not re-
quired such reexamination in minor disciplinary matters as long
as school officials provided at least some minimal due process
prior to the short suspension.

Some emergencies can occur at school in which prior notice
and hearing are not necessarywhen, for example, danger to
persons or property requires a delay in the hearing. In such
cases the Court requires only that fair procedures be followed
as soon as practicable after the danger has been removed.
Otherwise, an informal notice and hearing should be provided
before any suspension, and the longer the probable suspension
the more careful the procedures should be.

What does due process require before long suspension or
expulsion?

The courts have established no strict formula or procedure for
all serious disciplinary matters. They generally hold, however,
a notice must be given and a hearing held prior to long-term
suspension (more than 10 days) or expulsion, the accused stu-
dent must be given the right to counsel, to present evidence on
his behalf, and to cross-examine witnesses, and must also be
given a statement of the findings, conclusion and recommen-
dation, as well as the right to appeal.

The following is a model that has been suggested before
severe penalities are imposed:
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1. Notice of hearing, including
a. the time and place
b. a statement of the alleged infraction(s)
c. a declaration of the student's right to legal counsel
d. a description of the procedures to be followed in the

hearing
e. adequate time to prepare
f. notice of and access to the evidence against the student

2. Conduct a hearing, including
a. advisement of student's right to remain silent
b. the presentation of evidence and witnesses against the

student
c. right to confront and cross-examine the witnesses
d. the presentation of witnesses on behalf of the student
e. the recording (either by tape or in writing) of the

proceedings
3. Finding(s) of hearing, including

a. recommendation(s) for disciplinary action, if any
b. report of findings to appropriate school authorities

(e.g., the board of education) and to the student
4. Prompt application of disciplinary measure(s), if any, in-

cluding the right to appea1.2

Can a student be suspended until her parents come to school
for a meeting?

Yes, but not indefinitely. School officials often attach this con-
dition to a student's return to school following a suspension,
and most courts consider it a reasonable requirement when
used by school officials to plan with parents ways to overcome
the student's difficulties with schooling. But if the parents are
unable or unwilling to come to the school within the term of the
suspension (say three days), the student cannot be punished
for the parents' inaction. Suspensions which are lengthened be-
cause of parents' failure to become involved discriminate against
children of low-income and working parents who may not be
able to quickly arrange for a school visit, and may punish a stu-
dent excessively for a stated offense. Furthermore, since due
process must precede the suspension, except for emergencies,
hearings or other elements of due process may not be used to
prolong the student's suspension from school.

(..24
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Is it legal to suspend a student for an undetermined length
of time for reasons other than a meeting with parents?

Courts have not looked favorably upon this practice, espe-
cially when suspensions have run longer than ten days.
Students have successfully challenged open-ended suspensions
for illegal use of alcohol at school', as well as those tying their
return to class to the payment of repairs for damage to school
property4, or the resolution of pending juvenile court action.
Indefinite exclusion from school for these reasons was seen as
being too harsh for the students' misdeeds. In these cases, the
courts ruled that the interests of students to receive an educa-
tion outweighed the need of the school to discipline. School
systems which fail to develop and publish the time limits for
suspension in line with state guidelines risk charges that they
have overstepped their authority and failed to treat all students
equally. What is more, when conditions required of a returning
student turn a short-term suspension into a long-term suspen-
sion (more than ten days), the extension must be preceded by
more due process procedures, including a formal hearing. (For
special considerations related to the length of suspension for
handicapped students, see Chapter 11.)

Must students be given a "Miranda Warning" before they
are questioned by school officials?

No. The so-called "Miranda rights" apply to those un-
der questioning while in police custody related to criminal
investigations b This means that when police take people into
custody, they must inform them of their right to remain silent,
that anything they say may be used against them, and that they
have a right to the assistance of a lawyer.

Since school disciplinary proceedings are not criminal
proceedings, Miranda does not apply to them.7 In fact. in ordi-
nary school disciplinary procedures, students don't even have
the right to have their parents present. This, of course, changes
in serious situations, that might result in long-term suspension
or expulsion.

Independently of any "Miranda warning," students have the
right to remain silent when charged with infraction of the school
rules. The First Amendment guarantees not only freedom of ex-
pression, but also its corollary, the right not to speak. However,

OS
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if a student remains silent v% hen gis en a fair opportunity to
respond to charges against him, the administrator ina consider
this behavior as corroborating evidence in the total assessment
of the situation.

Should the hearing be held before suspension begins?

Yes. Guilt or innocence is determined during or after the
hearing, where the student has an opportunity to explain his
side of the controversy. If the suspension begins before the
hearing, he is prejudged and determined guilty without due
process. The student may continue his schooling until after the
hearing. The only exception to this is when there are grounds
to conclude that there is danger to persons or property if the
student is not immediately removed from the school. In such a
case, immediate suspension is proper, but it should be followed
by due process hearings as soon as practicable.

May the student remain in school during the appeal process?

Yes, she may, unless her presence constitutes a danger to
others or to property. Guilt or innocence is not determined until
all appeals are exhausted, therefore, a student has a right to
attend school until appeals are completed.

May schools put students into "double jeopardy"?

"Double jeopardy" is a technical legal concept used in
criminal law when one is brought to trial twice for the same
offense Since schools do not conduct criminal proceedings, the
concept of double jeopardy does not apply to them. Questions
still arise vhen a student has received punishment such as
detention for some unaccepts-ble behav ior, and the same offense
is taken into account in a subsequent disciplinary situation. Is
that double punishment, and is it legal?

Breaking a rule repeatedly is often considered more serious
than breaking it only once. That is true in and out of school.
Punishment for the first offense is supposed to prevent its
repetition. Thus, when later offenses occur, it is reasonable to
consider the entire history of the particular student's behavior.
If one important purpose of school punishment is to help stu-
dents change their behavior, then it makes sense to consider

26
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their pattern of behavior over time before deciding on an ap-
propriate punishment for a particular '.nfraction of rules. Courts
respect the decisions of school administrators in these matters
as long as they follow the basics of due process.

School officials also have broad discretion in the use of short-
term suspension, which might be anywhere from one to ten
days, depending on state law or local policy. Most schools
do not use suspension for trivial infractions and tend to use
other forms of punishment, such as detention, extra homework,
denial of privileges, or notices to parents for minor misbehavior
like tardiness, interrupting class, or not handing in homework
assignments. Courts are very reluctant to intrude into the ordi-
nary daily life of schools and do not want school activities to
become overly legalistic.

Some schools also use a disciplinary technique known as
"in-school suspension," whereby students are removed from
regular classes and placed temporarily in a study hall under
supervision of a teacher. Whether this is considered a punish-
ment or a way of teaching students to be disciplined, courts
have not interfend with the reasonable use of such in-school
suspension.

Do students have a right to education while suspended?
As a general rule, they do not. This may not apply to hand-

icapped students covered by special laws which we discuss
later in Chapter 11. The power and threat of suspension would
be somewhat diminished if schools were obligated to continue
educating students who were under suspension. There are
good reasons to argue that when a student, within the com-
pulsory age of schooling, is suspended from attendance for
any length of time, the school should provide some alternative
education for him during the period of suspension. While the
law in general does not require this, some stales, such as New
York, require by state law that the board of education provide
such alternative instruction.8 Courts in the District of Columbia
and in New York have s.) ruled, and even in the absence of
a specific statute, a strong argument to the same effect can be
made in states whose constitutions indicate that education is a
"fundamental state interest" or constitutional right.9

Similar arguments can be raised regarding expulsions where,
in general, courts have so far not required the out-of-school

el i.-14.,
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education of expelled students. Expulsions generally last until
the end of the semester during which the serious infraction
occurred. If an expulsion goes beyond that, a good case could
be made that such expulsion violates the state constitution. In
such situations, the specific state statutes related to compulsory
attendance as well as expulsion would have to be examined.

A parent whose child is expelled from school for serious mis-
behavior might also investigate whether or not that child would
qualify under Public Law 94-142 or its state counterpart as a
child with some special need. Handicapped students may not
be expelled without an alternative educational placement, as we
explain in Chapter 11.

May work missed during suspension be made up?

That depends on the nature of the offense that brought on the
suspension and the stated policies of the school. Denying an
opportunity make up work missed on top of the suspension
seems like double pun.ahment. The wisdom of such policy is
an educational and not a legal matter. Therefore, courts usually
will not disturb such school policies and practices,10 and it
is mole advisable for parents to try to influence such policies
through their own advisory boards, PTAs, or other forms of
local political action.

Do parents have the right to use lawyers in school discipli-
nary procedures?

That depends on the situation. As a general rule, in minor dis-
ciplinary matters, where the punishment is likely to be suspen-
sion for a short period of time, there is no right to be repre-
sented by a lawyer. On the other hand, if the likely punish-
ment is long-term suspension or even expulsion, students and
parents can insist on representation by counsel. As in almost
every other conflict, courts attempt to balance the competing in-
terests of the schools against those of the parents and students.
Because elaborate legal procedures for minor violations would
be expensive, time consuming, and cumbersome, relatively
simple procedures are acceptable. On the other hand, when
a severe punishment might befall a student, the balance tilts
the other way, and fairness requires more careful, meticulous
procedures.
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Corporal Punishment

19

May schools use corporal punishment?

Many parents are adamant that schools must never spank
their children, while others subscribe to the time honored max-
im, "spare the rod and spoil the child." Depending on where
you live, the law may allow or forbid school officials to use
corporal punishment.

The basic legal principle, established in common law and still
with us today, is that a teacher or administrator may use such
force as a reasonable educator would believe to be necessary
for the proper control, training, or education of the child. If
the fora. is excessive or unreasonable, the educator in almost
all states is subject to a civil suit for damages as well as pos-
sible criminal liability. In order to determine whether a punish-
ment is reasonable, all the circumstances of the case must be
considered. The important factors are: the seriousness of the
offense; the student's attitude, past behavior, age and strength,
the nature and severity of the punishment, and the availability
of alternative, less severe means of punishment.

Not all states have legislation on the subject, but of (hose
that do, most allow the use of moderate corporal punishment in
public schools. Some require that the parents be notified, some
require an adult witness, and some permit only the school prin-
cipal or vice principal to administer the punishment. As of this
writing, nine states prohibit all corporal punishment in public
schools. They are: California, Hawaii, Maine, Massachusetts,
New Hampshire, New Jersey, New York, Rhode Island, and
Vermont. Some of these states prohibit corporal punishment by
legislation, others through statewide policy of a school board.
The New York State Board of Regents, for example, created a
policy banning such punishment as of September 1, 1985, defin-
ing corporal punishment as "any act of physical force upon a
pupil for the purpose of punishing that pupil." The policy ex-
cludes from the definition of corporal punishment the use of
reasonable force for self-defense, in the defense of other per-
sons or property, or to restrain or remove a disorderly student
who refuses to comply with a request to stop disorderly con-
duct.

e% (i4 a
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In states that have no laws prohibiting corporal punish-
ment, local boards of education have the power to ban cor-
poral punishment in their schools, and many have done so.
Therefore, it is important for parents to express their convic-
tions through local organizations and thus help influence local
school policy.

Where state laws or local rules do not prohibit it, courts
have uniformly preserved the common law rule that permits
the reasonable use of force to discipline children in schools.

May parents request that their children not be spanked?

Such requests can be made, but schools are not necessarily
bound by them, and they do not have to get approval from
parents. This was affirmed by the Supreme Court in 1975, in
the case Baker v. Owens.11

Mrs. Virginia Baker of North Carolina had requested that
her son's teachers or principal net use corporal punishment,
because she opposed it in principle. Nevertheless, after her
sixth-grader, Russel Carl, violated an announced school rule
against throwing kickballs during certain times, he "received
two licks in the presence of a second teacher and in view of
other students."

Although the law of North Carolina allows the use of reason-
able force "to restrain or correct pupils and to maintain order,"
Mrs. Baker claimed the law was unconstitutional since it al-
lows such punishment over parental objections. The district
court ruled against her, and when she appealed, the Supreme
Court affirmed this ruling. While recognizing the basic rights
of parents to supervise the upbringing of their children, the
court also recognized "the state's legitimate and substantial in-
terest in maintaining order and discipline in the public schools."
Since both popular and professional opinion are divided on the
question of corporal punishment, the court refused to allow
"the wishes of a parent to restrict school officials' discretion in
deciding the methods to be used in...maintaining discipline."

May corporal punishment be used for very minor infrac-
tions?

Psychologists generally agree that corporal punishment
should not be used in schools, and certainly psychologists and
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educators agree that corporal punishment should not be used
for trivial breaking of rules or for such minor matters as for-
getting to bring pencils or notebooks to class or for innocently
giving wrong answers on a test. Educationally it is unjustifiable
to beat children for such behavior. However, the wisdom of an
educational practice is not a legal matter, and courts will not
usurp the authority or power of educators in such situations.
If a teacher uses reasonable corporal punishment for trivial in-
fractions or academic errors in school districts that still allow
such punishment, courts will not interfere. It is up to educators
and parents to examine such practices and to create policies that
eliminate their use.

Is excessive punishment unconstitutional?

It is illegal but not unconstitutional, ruled the Supreme
Court in 1977.12 In a Dade County, Florida, case, two junior
high school boys were paddled until one of them "suffered a
hematoma requiring medical attention and keeping him out of
school for 11 days"; the other lost the use of his arm for a week.
The parents of both boys claimed that this was cruel and un-
usual punishment and a violation of due process, since the boys
had been given no prior notice and hearing.

By a 5-to-4 vote, the Court ruled that the Eighth Amendment
prohibition against cruel and unusual punishment does not
apply to students, even when school punishment is excessive.
After examining the history of cruel and unusual punishment,
the Court explained that it was meant to apply only to cnminal
matters. Although the Court deplored excessive use of force in
the schools, it concluded that adequate remedies are available
against educators who use it, since they can be sued for money
damages and even prosecuted in criminal action.

The Court further held that situations calling for corporal
punishment do not require prior notice and hearing, pointing
out that the traditional common law remedy of suit for money
damages is fully adequate against those who abuse their discre-
tion as educators.

Parents who are dissatisfied with this ruling can reduce its
effect on their children by working for state legislation or local
board rules that will control educators in disciplining students.
Parents who support the position of the Court, of course, have
the same opportunities to influence state law and board rules.
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At least one federal circuit court ruled, however, that bru-
tal and excessive corporal punishment violates substantive due
process*, guaranteed by the Fourteenth Amendment. Since this
issue was not raised in the Supreme Court case discussed
above, at this time we do not know whether the Court would
take the same position. The 4th Circuit Court relied on cases
that held that individuals have a right to be "free of state in-
trusions into realms of personal privacy and bodily security
through means so brutal, demeaning, and harmful as literally
to shock the conscience." This ruling came in a case where the
parents claimed that their grade school student was so badly
beaten by the teacher that the severe injuries suffered required
ten days of hospitalization and may have caused permanent
injuries to her lower back and spine.13

To summarize, whether corporal punishment is allowed is
first a question of state law. If your state allows it, as most
states do, check whether your school follows the requirements
for witnessing or notice to parents or other conditions specified
by the state statute. Futhermore, even if a state ,allows such
punishment, a local school board policy may either limit or
prohibit its use. If neither state law nor district policy con-
trols corporal punishment, the law allows its reasonable use
in schools. Excessive use can lead to a civil suit for damages
and even a criminal charge of battery. Brutal, malicious corporal
punishment may well be a violation of due process that could be
grounds for legal action as a constitutional "tort"** (see Chapter
8).

Do child abuse laws apply to physical punishment inflicted
by school personnel?

The answer to date is no. Definitions of child abuse vary from

*Courts speak of procedural due process and substantive due process.
The former has to do with fairness in procedures used while the lat-
ter requires that official action not be arbitrary, capricious, unfair, or
excessively severe when less severe alternatives are available.

**A "tort" is a wrong committed against an individual for which a suit
for money damages can be filed.
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state to state*, but they generally apply to acts of parents or
other persons responsible for the welfare of the child. While it
is clearly arguable that teachers and administrators are respon-
sible for the welfare of children and that they stand in loco
parentis (in the place of parents) while children are in school,
no parent has successfully prosecuted an educator under child
abuse statutes for administering corporal punishment. There
have been cases, however, where teachers have been arrested
on charges of sexual r.tolestation and pornography.**

Search and Seizure

May students and their lockers be searched?

As a byproduct of recent widespread drug use and violence in
the schools, the practice of searching students' lockers and even
their persons has become highly visible. Police usually need a
court order or a person's consent to search his house, person, or
car. Are school officials similarly bound in conducting searches
in school?

In general, the answer is no. Courts have given educators
broader leeway than police when it comes to searching school
lockers and even the students themselves. This is because of the
special nature of a school environment. In a New York case, for
example, a judge said: "Not only have the school authorities the
right to inspect but this right becomes a duty when suspicion arises
that something of an illegal nature may be secreted there."14
Courts in other states have come to similar conclusions.

But school officials do not have blanket power to search stu-
dents at any time and for any reason. Such power would be

*Although state laws vary, they all use two or more of the following
elements in defining child abuse and neglect. (1) physical injury, (2)
mental or emotional injury, (3) sexual molestation or exploitation. See
Frazier, A Glance at the Past, a Gaze at the Present, a Glimpse of the Future:
A Critical Analysis of the Development of Child Abuse Reporting Status, 54
Chi. Kent L. Rev. 641, 643 (1978)

**See, for example, a news item in The New York Times, March 25, 1986,
p. A20.
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too broad and arbitrary. The Supreme Court so ruled in 1985
in the well-publicized case of New Jersey v. T.L.0.1D In that
case a teacher, upon entering the girls' bathroom, found T.L.O.
and a friend holding lighted cigarettes. The girls were taken
to the assistant vice principal's office, since school rules for-
bade smoking in bathrooms. When T.L.O. denied smoking,
she was asked to open her purse. There, along with cigarettes,
were found drug paraphernalia and evidence that she had sold
drugs. After examining the purse, the administrator summoned
T.L.O.'s mother and the police.

The case ultimately reached the U.S. Supreme Court, whose
majority said that school searches are justified "when there are
reasonable grounds for suspecting that the search will turn up
evidence that the student has violated either the law or the
rules of the school." Thus, the "probable cause" requirement
that is applied before the police may search your car or your
home is not applicable to school officials' search of student lock-
ers or purses. If the administrators have reasonable grounds
to suspect a violation of the law or of school rules, they may
search, but their search itself must be reasonable in scope. While
the Supreme Court has not yet ruled on some other aspects
of searching students, lower federal courts, including some ap-
peals courts, provide us with some guidance.

Following T.L.O., courts often ask two questions in search
and seizure cases. first, was the initial search based on reason-
able suspicion, and second, was the scope of the search ap-
propriate, under the circumstances? In a California case il-
lustrating this two-step approach, a student without a pass to
be out of the classroom behaved suspiciously when questioned
by the boys' dean in the restroom. He was directed to empty
his pockets, which turned out to contain cigarettes and cocaine.
These materials and the student were turned over to the police.
Was the search legal?

The court first held that it was propei for the boys' dean to
be in the restroom and to quiz the student who lacked a proper
pass and behaved suspiciously. Thus, the initial questioning
was reasonable. Second, the court found the boy's illicit conduct
justifiably led to the more thorough search. The scope of the
search was not too intrusive nor excessive.16
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May lockers be searched at any time?

There is no uniform law on this question. The Supreme Court
has never ruled on the search of a school locker, and lower
courts are divided on the issue. Since school lockers are school
property, and the administration usually has keys or combina-
tions to all locks, some courts hold that students have no ex-
pectation of privacy for their lockers.

Other courts disagree and hold that lockers may be examined
only if there are reasonable grounds to suspect contraband in
specific students' lockers. They may also be searched for library
books or other school materials if advance notice is given for the
upcoming search.

Parents may well wish to find out the policies of their school
district, as well as how courts in their jurisdiction have ruled
on locker searches.

May schools conduct body searches or strip searches?

Our Constitution, as interpreted by the courts, provides more
protection as a search becomes more personal and invasive of
one's privacy. Thus, a body search that includes the search of
a student's clothing is more invasive than a locker search, and
a strip search is more invasive than either of the foregoing. A
higher degree of reliable evidence must exist before courts will
allow such searches; in fact, for a strip search the "probable
cause" standard is used by the courts. This is the same standard
as the courts apply to requests for search warrants by the police.

Thus, a court found that educators violated students' con-
stitutional rights when they conducted a strip search of an en-
tire fifth grade class over a missing $3.17 Moreover, a court
awarded $7,500 in damages to a student in connection with a
strip search a federal court found to be illegal.18 Similarly, a
school policy requiring that all students submit to urine samples
for drug testing was held to be unconstitutional as violative of
due process, right of privacy, as well as the prohibition against
unreasonable search and seizure.19

May trained dogs be used in school searches?

The law is not completely clear on this issue since federal
circuit courts are somewhat tlivided in their answers, and the
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Supreme Court has not yet ruled on a case involving search
dogs in schools.

A case that arose in Indiana held that the use of sniffing dogs
is not a search, even though school personnel, the police, and
trained cog- handlers spent two-and-a-half to three hours in a
room -by -room inspection of the students. The dogs sniffed al-
most 3,000 students, alerting 50 times. Eleven students were
strip searched, including a 13-year-old girl who had been play-
ing with her dog before school. The Seventh Circuit Court ruled
that only the body searches were unreasonable, and that the
general use of sniffing dogs is not a search.2° If the use of
sniffing dogs does not constitute a "search," the constitutional
prohibition against unreasonable or warrantless searches does
not apply.

A similar issue arose more recently in the Goosecreek School
District in Texas, whe-e trained Doberman pinschers and Ger-
man shepherds were used to sniff students, lockers, and cars in
a search for drugs. The Fifth Circuit Court rejected the reason-
ing of the previously discussed Indiana case. It held that there
is a difference between the use of dogs to sniff objects and per-
sons.

Legal doctrine provides that no search warrant i., needed
when something is in "plain view." The courts reasoned
that odors are similar to seeing something in "plain view."
Therefore, merely sniffing cars or lockers does not constitute
a search. Moreover, when dogs alert school officials to lock-
ers or cars, they have reasonable grounds to check them for
contraband. Persons, however, receive greater protection than
objects. Therefore, the court held that the use of dogs to sniff
students is a search, and a general sniffing of al: students
is objectionable. Before a body search could be conducted,
educators must have probable cause to believe that a particular
student possessed drugs or other illegal substances.

Because of the prevalence of problems related to illegal
materials in school locker, purses, pockets, and cars, an in-
creasing number of schools have established written policies on
school searches. Parents can request copies of these policies.

May contraband found in school searches be used by the
police?

That depends on how the contraband was obtained. The so-
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called "exclusionary rule" holds that illegally obtained evidence
may not be used in court. However, if school administrators in
a proper se-rch find drugs or other contraband and turn them
over to the police, they may be used in court. In fact, in most
places the school officials are obligated to turn such materials
over to the police.

May police conduct searches in school?

Yes, they may, if they have a proper search warrant. There
is no uniform law when police conduct a search without a war-
rant, but with permission from the school adminstration. In
such situations, courts disagree, some accepting the evidence
on the theory that schools own the lockers and may give per-
mission for the police search, while others reject the evidence
unless school administrators had reasonable grounds to suspect
specific students' lockers.

May administrators or the police interrogate students?

Yes, they may, in the proper performance of their duties.
However, the student does not have to answer the police if he
or she doesn't want to. Similarly, when questioned by the ad-
ministrator, the student may remain silent. Our Pirst Amend-
ment right to freedom of expression also protects our right not
to speak. Students should not be punished for such refusal to
respond, but the school official may enter an accurate descrip-
tion of the event in the student's record, and consider the
student's refusal to respond along with other evidence in reach-
ing a conclusion.

May schools punish students for behavior away from school?

As a general rule they may not. Exceptions include school-
sponsored field trips and athletic activities. Furthermore, if
there is a close connection between schooling and the particular
away-from-school misbehavioras, for example, when a group
of students attacked a girl on her way home, one block away
from schoolcourts have upheld the rights of schools to ad-
minister reasonable discipline.
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May a student be disciplined for breaking rules he or she
didn't know about?

That depends. If the rules were generally known or if they
were posted or available in student handbooks, a student can
be held responsible for knowing th( ay. The rules should be
clear and understandable to ordinary students, rules that are
too vague or overly broad will not hold up either in practice
or in court, since students can't tell what is expected of them.
For example, a rule calling on students "to behave and be good
citizens" is so vague as to be useless and unenforceable.

May grades be lowered for improper conduct?

Increasingly, the courts are separating conduct from academic
achievement. Since schools have procedures for dealing with
improper conduct, grades, which are supposed to reflect school
achievement, should not be altered by good or bad behavior.
Many schools assign separate grades for conduct and for
scholastic achievement.

This is especially the case when the alleged misconduct oc-
curs away from school. A Pennsylvania court so ruled in a
case involving Deborah Katzman, an 11th -grade honors student
with an excellent school record. While on a field trip to New
York City sponsored by her humanities class, Deborah and her
four classmates each had a glass of wine, in iolation of school
policy. When she admitted her guilt, Deborah was suspended
from school for five days, expelled from the cheerleading squad,
expelled from the National Honor Society, and her grades in
each of her classes were reduced by ten percent (two percent-
age points for each day of suspension). When Deborah and
her parents went to court to challenge he grade reduction, the
court ruled in their favor. According to the court, the school
cannot base the student's grade on behavior not related to
academic performance. The reduction of her grades, according
to the court, could misrepresent her academic achievement, and
such misrepresentation would be b4,11 improper and illega1.21

In one case, a school attempted to withhold a student's
diploma for alleged misbehavior. The court denied the school
this right, pointing out that since the diploma is earned through
academic achievement, poor behavior cannot be used to deny
it. Separate disciplinary procedures are legitimate to address the
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question of misbehavior, but the diploma cannot be denied.22
The same logic would hold for lesser school penalties such as
the withholding of credit for improper conduct or the retention
of a student. Course credits reflect academic achievement, and
increasingly the courts differentiate such achievements from
questions of misbehavior. Of course, schools still have the
authority to specify reasonable rules of conduct for students
and create appropriate mechanisms for their enforcement.

May participation in graduation ceremonies be denied as a
means of discipline?

That depends on the reasons for the denial. If, for example,
the student refuses to wear the specified academic dress but
inists on wearing an Indian headdress or football helmet in-
stead, he or she can be excluded.23 But school officials may
not exclude a student for past misconduct where there is not
clear evidence that such misconduct will recur to disrupt the
ceremonies.24

Courts consider graduation to be a significant experience for
students who earned it through years of schooling. One who
has fulfilled all requirements should rivt be excluded from it for
past misbehavior.

May grades be lowered or course credit denied because of
absences from school?

Schools usually specify the types of absences that are excused
and those that are not. School handbooks or her policy state-
ments also inform students and parents of the consequences of
unexcused absences. At times, parents disagree with the school
policies and approve school absences for their children which
are not acceptable by the school. For example, parents in a small
New England town took their children to a special exhibit at
the Museum of Fine Arts in Boston on a school day, after the
school denied permission for such trip. Parents may not over-
ride school policy in such matters, and if the school has a stated
policy that informs students and parents that grades or course
credit will be affected by unexcused absences, even if the ab-
sence is approved by parents, generally the school may enforce
such policy.

These questions have arisen over brief absences and lengthy
ones, for example, when parents took their children on a three-
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week 'tip to Mexico or Europe during the school term. in most
c;tuations, informal agreements are reached with teachers that
make it possible for the students to keep abreast of the work or
to make up what they missed. These arrangements, however,
are at the discretion of the school officials, and there is no
law that requires them to make such accommodations. In these
situations, it's best not to resort to legal technicalities, but to
proceed through friendly negotiations with school personnel.

Unexcused absences may be used to lower students' grades
if such a school policy is clearly stated and announced in ad-
vance. Behavior, including regular school attendance, may be
considered by schools in calculating grades and credit, if clear
notice of such policy has been announced to the st.hool com-
munity.

What about excessive absences due to illness or injury?

When students miss too many school days due to chronic
illness, hospitalization or other medical reasons, they ma, lure
school credit, may have to repeat a course, or even an en-
tire grade in school. Such unfortunate circumstances may be
no one's fault, just a reality of life. Schools may assess the
progress of such students and give them credit for the course-
work missed if the student can demonstrate knowledge of the
materials. On the other hand, the schools may require a repeti-
tic of the grade or the course. Either alternative would be con-
sidered reasonable in the eyes of the law, and local school policy
will control the situation.

May grades be reduced when a student is truant or
suspended?

Some courts have upheld grade reduction penalties fur truan-
cy, holding that grading can be used to r.:flect both academic
achievement and behavior.2" Some other courts, however,
held that grade reduction because of truancy is nut legitimate
because it exceeds the rule-making authority of the school
board.26 (It is an WM, vires act.) How the courts rule will be
influenced by relevant state statutes, if any exist, as well as the
existence of school board policies controlling such matters.
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May participation in extracurricular activities be denied be-
cause of low grades?

As a general rule, yes. Participation in extracurricular ac-
tivities, school dances, and athletic events is generdliy not con-
sidered to be an essential part of compulsory schooling. If
educators create reasonable conditions for participating in them,
courts are likely to uphold such conditions. The rationak be-
hind this is that students should use their time and energies on
their studies first. Extracurricular activities should be a second
priority. Some educators claim that such a precondition will
motivate some students to pay more attention to their studies.

The state of Texas, for example, has created the so-called
"no pass, no play" rule which was held to be constitutional
by the Texas Supreme Court. The rule required that students,
except the mentally retarded, must receive grades of at least
70% or "C" or above in order to participate in extracurricular ac-
tivities, including athletics. The rule was attacked as a violation
of the Equal Protection and Due Process Clauses of the Texas
Constitution. The court held that there were good reasons for
the rule and that it did not discriminate bainst any protected
class of students; therefore, the court held the rule did not vio-
late the state constitution.27

May students and their parents challenge the grades given
by a teacher?

In general, legal challenges to grades assigned for academic
work will not succeed. Courts are most reluctant to substitute
their judgment for that of teachers, for they feel incompetent
to judge the quality of such work and to assign grades to it.
It has been a time-honored practice for educators to make the
final decisions about the quality of academic Iv ork. Exceptions
to this general rule may arise where parents and students can
show racial, ethnic, or gender prejudice on the part of the
teacher, or discrimination based on religion or other protected
constitutional rights. The burden of proving such discriminatm,n
would be on the parents, a very difficult burden to satisfy.

Some schools provide machinery for an internal review of
alleged grade discrimination or unfair evaluation of student
work. Such review is usually conducted by a department
head or appropriate administrator. If schools have such review
mechanisms, students and parents have a right to request them,

41



32 PARENTS, SCHOOLS, AND THE LAW

but courts will only see to it that the school procedures were
followed. Judges will not examine the substantive merits of
such disagreements and will not overrule the judgments of
educators. If a school has no process to address such dis-
agreements, parents and administrators can work together to
create one.

Summary
During recent years, due process has become one of the most

important constitutional rights of parents and students. In this
chapter we focused on those aspects of due process that relate
to disciplinary matters in schools.

As exclusion from schools, whether by suspension, expulsion
or some other action, became a widely used form of discipline,
parents and students challenged some school procedures, lead-
ing to a ruling by the United States Supreme Court that a mini-
mum of due process is requiredeven in cases involving short-
term suspensions. This, the Court said, is not an unreasonable
burden for schools, since only such rudimentary elements of
fairness as informal notice and hearing are required, and this
requirement is met if the student is told orally or in writing what
his alleged wrongdoing was and what the evidence is against
him, and if he is given a chance to tell his side of the story.
In emergency situations, where there is danger to persons or
property, the hearing will not be insisted upon until after the
removal of the danger.

If a long-term suspension is the punishment, the courts re-
quire more complete procedures. In such situations, parents
may insist on a notice and a hearing, and the right to be repre-
sented by a lawyer, to cross-examine witnesses and to be given
a record of the proceedings. Parents and students also have the
right to appealusually to higher school authorities and to the
school board. (A guidance conference is not a disiplinary ac-
tion, nor is an ordinary transfer of a student from one class to
another. But if a transfer is for purposes of punishment, due
process should be followed.)

Constitutional attacks on corporal punishment have had
limited success. The Supreme Court ruled that even excessive
use of force in school does not violate the Eighth Amendment's
prohibition against cruel and unusual punishment, because that
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amendment was never intended to apply to schools. However,
at least one circuit court ruled that some punishment may be so
excessive and brutal as to violate the Fourteenth Amendment's
Due Process Clause. There are nine states that forbid any use
of corporal punishment, and even in states that allow it, many
communities prohibit its use by local policy. Furthermore, no
court protects unreasonable or excessive use of force. Educators
who use excessive force can be sued for money damages and
can be subject to criminal liability. The Supreme Court has ruled
that procedural due process is not required prior to corporal
punishment. Parents should get to know the laws of their state
and the local rules regulating corporal punishment, since they
are usually more specific and helpful than court rulings based
on the Constitution.

School officials may search student lockers or even the stu-
dents themselves if they have a reasonable suspicion that il-
legal or dangerous drugs, weapons or other material is hidden
there. They may cooperate with law enforcement officials, but
must have a factual basis for their suspicions before they may
proceed. The use of trained dogs to search students' lockers,
cars, and students themselves for drugs has led to several court
cases. No uniform law exists on this issue, but the trend of
opinion is to allow the use of trained dogs to smell objects, such
as lockers and cars. If drugs emit a "public smell" detected by
dogs, the lockers and cars may be searched by school officials.
Dogs may be used to smell students only if there are reason-
able grounds to suspect individuals possess contraband. Body
searches or strip searches may not be conducted on the basis of
a dog's alert, and school officials must have "probable cause"
to conduct such a search, which is the same standard as judges
apply to policemen who seek a search warrant.

In general, your children cannot be punished by the schools
for behavior away from school unless a clear and close connec-
tion can be shown to school activities. Students are held respon-
sible for rules they should have known, even if they do not
know them. And schools ought not lower grades or withhold
diplomas for reasons of poor behavior.

History shows that parents and students have made signifi-
cant gains in recent years in the recognition of their rights to due
process. Many educators recognized these rights in the past,
and today the courts, state laws and local policies are making
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them increasingly a part of the daily life of the schools. (Race
discrimination in suspension practices by schools is discussed
in Chapter 5.)
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CHAPTER 3

Freedom
of Expression

Does the Tinker decision apply only to the classroom?

Can schools legally limit freedom of expression or symbolic speech?

Must officials wait until a disruption has occurred?

Are "fighting words" protected?

Can school officials prohibit vulgar and indecent speech?

Do students have a right of "curricular choice"?

Can administrators cancel a school play because of its theme?

Can students be prohibited from discussing controversial issues in a
student newspaper?

May school personnel restrict the distribution of student newspapers?

Can students be required to submit publications to school officials for
review prior to distribution?

Is the distribution of obscene or libelous materials protected by the
Constitution?

Can student newspapers be prohibited from criticizing school policies
or administrators?

Can schools restrict newspaper activities that could cause emotional
harm?

Can schools ban ads zbout controversial issues?

Can schools ban newspapers that contain advertisements for drug
paraphernalia?

CAn schools regulate newspapers published by the journalism class?
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Can school officials control the content of publications if they pay the
costs?

Does the First Amendment apply to a high school yearbook?

Can school' regulate off-campus publications?

Can schools prohibit students from inviting or listening to controver-
sial speakers?

Does the First Amendment protect teachers' communications with
parents?

During the first half of this century, the Bill of Rights
rarely assisted parents and students who challenged
the constitutionality of school rules. Courts generally

used the so-called "reasonableness" test to judge school
policies. If there was any reasonable relationship between the
rule and the goals of the school, the rule IA ould be uphekl
even if many parents and educators believed it was unwise or
unnecessary. Judges felt that school boards should Y. e wide
discretion and that courts should not substitute their judgment
for that of schoul officials, who were presumed 'o be experts in
educational matters.

In 1969, the U.S. Supreme Court handed down a historic
decision that challenged the reasonableness test. In Tinker 1,. Des
Moines, a suit initiated by a few concerned parents, the Court
ruled that students do .tot shed their constitutional right to
freedom of expression "at the schoolhouse gate." This chapter
begins with a description of that important case, which changed
the direction of education law in America. It then considers the
extent and limits of a student's freedom of expressionin the
classroom and on the playground, in school newspapers and in
underground publications.

The Tinker Case'

In 1965, when there was heated disagreement about
American involvement in the Vietnam War, a group of stu-
dents in Des Moines, Iowa, decided to wear black armbands
to publicize their anti-war views. Upon learning of the plan,
the Des Moines principals established a policy prohibiting
the armbands in order to prevent any possible disturbance.
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Although they knew about the policy, several students
nevertheless wore the armbands to school and refused to
remove them. They were then suspended. The parents of these
students argued that the school policy was unconstitutional and
took their case to court. The trial judge ruled that the anti-
armband policy was reasonable, but the parents did not give
up. They pursued the case to the Supreme Court, presenting
it with a conflict between the rights of students and the rules
of the school. While the Court recognized that school officials
must have authority to control student conduct, it held that
neither students nor teachers "shed their constitutional rights to
freedom of speech or expression at the schoolhouse gate." The
First Amendment protects symbolic as well as pure speech,* the
Court said, and the wearing of an armband to express certain
views is the type of symbolic act protected by that amendment.

Moreover, after reviewing the facts of the case, the Court
found that there was "no evidence whatsoever" that wearing
armbands interfered "with the school's work or with the rights
of other students to be secure or to be left alone." School
officials might have honestly feared that the armbands would
lead to a disturbance, but the Court said that this fear was not
sufficient to violate student rights. "In our system," wrote the
Court, "undifferentiated fear or apprehension of disturbance is
not enough to overcome the right to freedom of expression."

While the Court recognized that free speech in the schools
may cause problems, it noted:

Any word spoken in class, in the lunchroom, or on the
campus that deviates from the views of another person
may start an argument or cause a disturbance. But our
Constitution says we must take this risk; and our history
says that it is this sort of hazardous freedomthis kind of
opennessthat is the basis of our national strength and of
the independence and vigor of Americans who grow up
and live in this relatively permissive, often disputatious
society.

In a provocative comment about education and freedom, the
Court wrote:

*See Appendix A for the wording of the First Amendment and other
constitutional amendments most relevant to parents and students.
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In our system, state operated schools may not be
enclaves of totalitarianism. . . .Students in schools as well
as out of school are possessed of fundamental rights which
the State must respect, just as they themselves must
respect their obligations to the State. In our system, stu-
dents may not be regarded as closed-circuit recipients of
only that which the State chooses to communicate.

In sum, the Tinker case held that school officials cannot
prohibit a particular opinion merely "to avoid the discomfort
and unpleasantness that always accompany an unpopular view
point." On the contrary, unless there is evidence that the for-
bidden expression would "materially and substantially" inter-
fere with the work of the school, such a prohibition is uncon-
stitutional.* Thus the willingness of a few Iowa parents to as-
sert the rights of theik children led to a Supreme Court decision
which expanded the rights of all students ir. the United States.

Does the Tinker decision apply only to the classroom?

No. The Court ruled that the principles of this case are not
confined to the curriculum or to classroom hours. On the con-
trary, a student's right to freedom of expression applies equally
"in the cafeteria, or on the playing field" and in all other school
activities.

Can schools legally limit freedom of expression or symbolic
speech?

Yes. There are limits to all constitutional rights. In Tinker,
the Court otated that any student conduct which "materially
disrupts Jasswork or involves substantial disorder or invasion
of the rights of others is, of course, not immunized by the
constitutional guarantee of freedom of speech."

On the other hand, sy mbolic speech cannot be prohibited
simply because of threatened disruption. For example, if some
students threaten to attack protesters who peacefully wea. con-
troversial symbols, it is the responsibility of school officials to
discipline those who threaten violence, not those exercising
their constitutional rights.2 However, where officials make a

* For a more complete report of the Tinker decision, see Appendix C.
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good faith effort to control disruption and fail, they can then
restrict student speech.

Must officials wait until a disruption has occurred?

No. In the case of a student demonstration inside a high
school, a federal judge ruled that the First Amendment does
not require administrators to wait until actual disruption takes
place before they act.3 The judge explained that schools may
restrict student expression when evidence indicates a "reason-
able likelihood of s,bstantial disorder." In a related case,
students were suspended for distributing leaflets calling for
a "School Walkout." A court upheld the disciplinary action
saying student expression is not protected where officials can
present evidence which reasonably leads them "to forecast sub-
stantial disruption" of school activities.4 However, if the dis-
ruption is not caused by the protesters but by others, officials
should first try to discipline the disrupters, not those participat-
ing in a pcaceful protest.

Are "fighting words" protected?

No. In a Pennsylvania case, a high school senior was
punished for calling his teacher "a prick" off campus. The court
said the student's conclurt involved an invasion of the right of
the '2acher "to be free from being loudly insulted in a public
place " The court concluded the "fighting womb," expressions
which arc not intended to communicate ideas but which "by
their vet; utterance inflict injury," are not protected by the con-
stitutional guarantee of free speech.5 In some situations, these
might include racial, te:igiot.s, or ethnic instil's.

On the othe- hand, all insulting gestures are not 'righting
words." Thus in a 1986 Maine case, a federal judge ruled
that a student could not be suspended for violating a school
rulz: against "vulgar language directed at a staff member" for
"extending the middle finger of one hand" toward a teacher in
an off-campus parking lot.6 According to the court, "giving the
finger" to a person who happened to be a teacher in a situation
that had nothing to do with school activities did not violate
the school rule against discourtesy to teachers. Nor did it con-
stitute "fighting words" that would cause a violent reaction and
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strip the gesture of First Amendment protection. The court con-
cluded that freedom of expression "may not be made a casualty
of the effort to force-feed good manners to the ruffians among
us."

Can school officials prohibit vulgar and indecent speech?

Yes. In a 1986 decision, the U.S. Supreme Court ruled that it
was "highly appropriate" for public schools "to prohibit the use
of vu'ear and offensive" language.? The case arose after Mat-
thew Fraser, a high school senior, was suspended for making a
non mating speech in support of a friend who was running for
vice president of the student body. The speech was filled with
sexual allusions. Chief Justice Burger distinguished the "sexual
content" of Fraser's speech from the "political message" in the
Tinker case. Justice Burger concluded that school officials acted
within their authority in punishing Fraser for his "offensively
lewd and indecent speech."

Do students have a right of "curricular choice"?

No. Although many schools allow students choice in courses,
assignments, and even teachers, this is an educational, not
a constitutional, matter. Thus, a federal appeals court ruled
that students have no constitutional right to challenge a school
board's decision to elim;nate a popular course or remove certain
books from the curriculum.8

Can administrators cancel a school play because of its theme?

The answer may depend on whether it is an extracurricular
activity or part of the academic program. Thus, a court upheld
the right of a Delaware superintendent to cancel a high school
production of Pippin because of "its sexual theme" on the
grounds that the play was "an integral part of the school's
educational program" over which the administration has wide
discretion.9 On the other hand, a federal court reached a dif-
ferent result in a 1985 Ohio case involving a third grade produc-
tion of Sorcerer and Friends. The board cancelled the play because
it "glorifies cowardice, denigrates patriotism, ch -I disparages
the aged. "10 Since the play was a voluntary extracurricular ac-
tivity (and not part of the curriculum), the court ruled that the
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cancellation (because board members "disagreed with some of
the ideas expressed therein") was a violation of the participants'
First Amendment rights.

Can students be prohibited from discussing controversial
issues in a student newspaper?

No, not just because they're controversial. In a Texas case
involving an underground paper which discussed controversial
subjects (such as current drug laws and where to get informa-
tion about birth control, venereal disease, and drug counseling),
a federal court ruled that "in a democracy 'controversy' is, as
a matter of constitutional law, never sufficient in and of itself
to stifle the views of any citizen."11 Similarly, a federal court
ruled that a Virginia principal could not ban an article entitled
"Sexually Active Students Fail to Use Contraception."12 The
judge noted that schools could exclude the topic of birth control
from its courses but not from the student newspaper which was
not part of the curriculum. A school's financial support of the
newspaper does not give it total control over its contents.

May school personnel restrict the distribution of student
newspapers?

They may, but not in order to suppress the ideas they contain.
Schools can establish reasonable rules limiting the "manner,
place, or time" that students can distribute publications in
school. Such rules should be applied equally and drawn nar-
rowly to prevent disruption. Thus, schools may prohibit dis-
tribution in classrooms, during assemblies, or on crowded
stairways. But students cannot be punished for wri.ing articles
or distributing publications solely because they are considered
controversial or because teachers, administrators, or parents
disagree with their content. As one federal judge wrote: "...the
purpose of education is to spread, not to stifle, ideas and views.
Ideas must be freed from despotic dispensation by all men, be
they robed as academicians, or judges, or citizen members of a
school board."13

Can students be required to submit publications to school
officials for review prior to distribution?

One court has ruled that such requirements are an uncon-
stitutional prior restraint. The court acknowledged that schools
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can punish students who distribute materials that are libelous,
obscene or cause substantial disruption, but it held that ad-
ministrators cannot require their approval in advance u: present
distribution."

Most courts, however, hold that school rules tali require prior
review of student publications if the rules are clear and pan ide
due process safeguards.1 Due process usually requires that
rules for administrative review of publications before distribu-
tion should include. (1) a brief period within which the review
should take place so as not to interfere with timely distribution,
(2) clearly stated standards, e.g., definitions of obscenity, libel
and disruption, (3) a reasonable method fur appeal, and (4) the
time within which the appeal must be decided.

Is the distribution of obscene or libelous materials protected
by the Constitution?

No. But a publication is not obscene merely because it con-
tains blunt, vulgar, or "dirty" words, nor is it libelous merely
because it is highly critical. According to current Supreme
Court standards, material for students would be obscene only
if the work (1) "appeals to the prurient interest" of minors, (2)
describes sexual conduct "in a patently offensive way," and (3)
"lacks seri°, b literary, artistic, political, or scientific value."16 In
applying these tests, the publication must be judged as a whole,
rather than by particular passages selected out of context.

A written statement about another person is libelous if it
injures the person's reputation, and it is not true. If the in-
jured person is a "public figure," she also mist prove that the
defamatory statement was made with knowledge of its false.);
or in reckless disregard of whether it was false or true."*17 A
person who is libeled can sue for damages, but truth is generally
a defense against such a suit.

In short, student publications can't be banned simply be-
cause a school official thinks they are libelous or obscene, they
can't, for example, Le banned merely because they criticize the
quality of teaching or use "dirty" words. But material that is,

*For libel purposes, a "public figure" is any one who has assumed a role
of special prominence in society, including a community s educational
leaders.
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in fact, legally obscene or libelous is not protected by the First
Amendment.

Can student newspapers be prohibited from criticizing
school policies or administrators?

No. In an Illinois case, a student was suspended for writing
an editorial in an uncle rground paper that strongly criticized
some of the school's procedures and one of the administrators.
The judge acknowledged that the editorial reflected a
"disrespectful...attitude toward authority." However, the
court ruled that the critical statements did not justify suspend-
ing the student. In fact the judge wrote that "prudent criticism"
by high school students may be socially valuable,18

In a similar Texas case, officials defended their ban of an
unofficial student newspaper because of its "negative attitude"
and criticism of the administration. But the court explained that
"aversion to criticism" is no justification for restricting student
publications and that the First Aniendment gives citizens "the
right and even the responsibility" of commenting on the officials
who regulate them)

Can schools restrict newspaper activities that could cause
emotional harm?

Perhaps. In one New York case, administrators prohibited
a high school newspper survey about students' sexual at-
titudes, knowledge, and experience. Since some evidence indi-
cated that answering the questions could create anxiety among
some students, a divided federal appeals court ruled that offi-
cials could stop the survey to protect students from peer pres-
sures that might cause emotional harm.2°

Can schools ban ads about controversial issues?

It depends on the facts of the case. A school newspaper
has the right to prohibit all advertisements. But when the
newspaper prints an ad about an issue of public controversy, it
cannot prohibit ads by groups with opposing views. This prin-
ciple was illustrated in a California case that arose when the
San Diego schools rejected all ads from CARD (The Committee
Against Registration and the Draft). School officials claimed that
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the newspaper was not a public forum and that the ads en-
couraged illegal failure to register. But a federal appeals court
disagreed.21

The divided court ruled against the school district for two
reasons. First, since the schools allowed ads advocating military
service, they created a limited public forum and, therefore,
could not prohibit ads sponsored by opponents in this political
dispute. Second, the CARD ads informed students of lawful al-
ternatives to the draft and did not advocate illegal activity. Thus
the prohibition of the CARD ads violated the organization's
First Amendment rights.

Can schools ban newspapers that contain advertisements for
drug paraphernalia?

Yes. In a Maryland case, a federal appeals court upheld a
principal's seizure of an "underground" publication because it
contained an ad for waterpipes used to smoke marijuana and
hashish.22 The court ruled that the free press rights of students
"must yield to the superior ;nterest of the school" in prohibiting
publications "that encourage actions which endanger the health
or safety of students."

Can schools regulate newspapers published by the jour-
nalism class?

This issue recently came before the U.S. Supreme Court. It
arose when a St. Louis principal ordered twi. "highly- sensitive"
stories deleted from a journalism class newspaper.13 The first
article was about pregnant students at the school, the second
was about the effects of divorce on some of the students. Since
the newspaper was produced as a "laboratory exercise" by the
journalism ;lass as part of the school curriculum, a trial court
ruled that it could be restricted by school officials if there was a
"reasonable basis" for their action. According to the court, the
principal met this test by showing that his deletions were based
on a "legitimate and reasonable" concern for the "unwarranted
invasions of [students'] privacy" and for "the rules of fairness
which are standard in the field of journalism."

In 1986, a federal appeals court reversed the trial court's
ruling.24 It held that the school newspaper was not simply an
academic project of the journalism class but was a public forum
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for all students and, therefore, was entitled to First Amenct-
ment protection. A majority of the court found that the two
controversial articles would not have been substantially disrup-
tive and would not have invaded the rights of the pregnant
students. Therefore, the appeals court ruled that the censor-
ship of the newspaper by the principal violated the newspaper
staff's freedom of the press. When our book went to press, the
Supreme Court was reviewing this St. Louis case, and its deci-
sion probably will determine whether First Amendment prin-
ciples apply to newspapers published by journalism classes.

While officials can regulate the spelling, grammar, and t-ch-
nical quality of a newspaper produced by a journalism class,
they probably cannot censor reasonable student criticism or un-
popular views. Thus, a federal court ruled that Georgia school
officials were not justified in censoring controversial stories
in a journalism class paper because of their technical errors.
Removing controversial articles because they are not in "proper
journalistic form," wrote the court, "too closely resembles cen-
sorship of content in the guise of correcting technical detects, a
practice which has been disapproved as violative of freedom of
expression."25

Can school officials control the content of publications if
they pay the costs?

It depends on what is meant by "control." As noted above,
administrators cannot censor student news and views, but they
can decide whether or not to sponsor a student publication
and what level of financial support to give it. The limits of ad-
ministrative control are not precise; but they are not total. Thus
one court ruled that students could not be prohibited from plac-
ing an advertisement that was critical of U.S. government policy
in a school-sponsored newspaper,26 and another held that a
student editor could not be prohibited from publishing respon-
sible criticism about public officials.27 In sum, school officials
have some control over publications they sponsor, but they can-
not suppress or censor student views or withdraw support from
student newspapers simply because they do not like the views
expressed in them.

Does the First Amendment apply to a high school yearbook?
Yes. This was illustrated by a 1934 case involving a Maine
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high school that usually allowed each senior to select a short
quotation for the yearbools.28 But when Joe llen Stanton selected
a "shocking" quotation about capital punishment, ("to provoke"
her classmates to think more deeply about the subject), school
officials rejected her choice as "not appropriate" and "in poor
taste." However, a federal court ruled that it was unconstitu-
tional to restrict Stanton's freedom of expression on the basis of
"vague" and "completely subjective" standards such as "poor
taste" and "appropriateness." Although a quotation could be
prohibited if it were libelous or obscene, officials could not reject
Stanton's choice because it used "graphic language to convey
her convictions."

Can schools regulate off-campus publications?

Not according, to a federal appeals court dec;,ion in a
New York case.9 The controversy concerned students in a
small, rural community who produced a satirical publication
that was "indecent" but not legally obscene. Although the
"objectionable" publication was written, printed, and sold off
campus, administrators penalized the student publishers. But
the court ruled that the First Amendment "forbids public school
administrators and teachers from regulating the material to
which a child is exposed after he leaves the school."

Can schools prohibit students from inviting or listening to
controversial speakers?

School officials apparently have authority to bar all outside
speakers from school. But if they provide a forum for controver-
sial outside speakers, they must allow opposing views to be
presented and may not discriminate among proposed speakers
or censor their ideas. For example, in a high school where
Republican and Democratic candidates were allowed to present
their views, it was ruled unconstitutional for the principal to
prohibit a Socialist Workers candidate frim speaking.30

Does the First Amendment protect teachers' communications
with parents?

Not necessarily. Teachers may have a right to communicate
with parents about broad matters of public concern, but they
have no First Amendment right to complain to parents about
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their own personal concerns. In a Massachusetts case, a teacher
wanted to bring to the attention of parent:, a problem she was
having with school officials. Therefore, on Parents' Night, she
posted on her classroom bulletin board several letters she had
received from school officials together with her own critical
comments. As a result she was disciplined for "conduct un-
becoming a teacher."31 She claimed that her conduct should
be protected by the First Amendment, but a federal appeals
court disagreed. The court ruled that posting the letters was
not protected speech since it was about an individual problem
and not a matter of public concern.*

Summary..
Since the landmark case of Tinker v. Des Moines, all courts

recognize that the Bill of Rights applies to students in the public
schools. Individual rights, however, are not absolute. When a
student's rights come in conflict with the rights of other stu-
dents or with the obligation of the school to keep order, judgesweigh these competing interests in light of the circumstances ofeach case.

In Tinker, the Supreme Court held that restricting a student's
freedom of expression is unconstitutional unless there is
evidence that the forbiaden conduct would "materially and sub-
stantially interfere" with school activities. Some courts have
used the Tinker case to restrict symbolic expression where such
symbols caused material disruption in the recent past or would
probably cause an already tense situation to explode. On theother hand, courts have indicated that an "expectation of dis-
ruption" is not enough to justify suspension of a student's
rights unless (1) such an expectation is "based on fact, not in-
tuition"; and (2) school officials first make an honest effort to
restrain those who might cause the disruption.

Before Tinker, administrators generally had "broad discretion"
to censx school newspapers and punish students for dis-
tributing publications that "damaged school discipline" unless
students could show that the school's actions were clearly

*For more on teachers' freedom of speech, see Teachers and the Law,
Fischer, Schimmel, and Kelly. (NY, Longman, Inc. 1987)
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unreasonable. This is no longer the law. Today, the First
Amendment protects both school-sponsored newspapers and
"underground" student publications. This means that students
are free to write ..lout controversial topics and to criticize school
policies and personnelespecially in unofficial newspapers.
Moreover, even if a school finances a student publication, ad-
ministrators do not have total control over its contents. And if
parents question the constitutionality of rules that restrict their
child's freedom of expression, it is up to _ thool officials to jus-
tify the restriction.

This does not mean that the constitutional rights of stu-
dents are always the same as those of adults. Because there
must be order as well as freedom of expression in the schools,
authorities can impose reasonable restraints on the time, place
and manner in which student publications are distributed. Nor
does the First Amendment protect students who are abusive
and seriously disrespectful to school officials, or those who dis-
tribute materials that cause disruption, or are legally obscene
or libelous. Furthermore, schools have greater control over
newspapers published by a journalism class than those pub-
lished as an extracurricular activity. However, the opinions of
students cannot be censored nor can they be punished solely
because teachers, administrators, parents, or other students dis-
agree with what they say or because the subject itself is un-
popular or controversial.
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CHAPTER 4

Freedom of
Religion

and Conscience

May parents choose to send their children to religious schools?

If a given state :equines children to attend school until the age of 16,
may parents object to that requirement on religious grounds?

May parents ask to have their children excused from the daily flag
salute and Pledge of Allegiance?

May schools conduct daily prayers or read selections from the Bible?

May schools begin the day with a minute of silence?

Is Transcendental Meditation allowed in public schools?

Can schools give students Bibles or other religious materials?

Can schools have Christmas pogroms, celebrations, and nativity
plays?

Do parents have the right to have their children excused from
Christmas programs or assemblies?

May there be religious invocations or prayers at graduation
ceremonies?

May students stay out of school on religious holidays without
penalty?

Can student religious groups meet in school facilities?

Can parents conduct a religious school at home in place of sending
their children to public schools?
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May children receive religious instruction during school hours?

Can parents who send their children to private parochial school expect
the school to receive public funds?

Can states allow income tax credits for private school costs?

Can states regulate private religious schools?

It is a generally accepted principle in our culture that
parents have the right to determine and guide the religious
upbringing of their children. This principle was given the

force of law in 1925 when the Supreme Court upheld the light of
parents to Educate their children in parochial rather than publi,
schools. After declaring that the State may not "standardize
its children by forcing them to accept instruction from public
teachers only,"1 the Court stated: "The child is not the mere
creature of the State" and thus placed in the hands of parents
the right and even the obligation to guide the moral, religious
and civic upbringing of their children. In this chapter we con-
sider various issues involving religion and the public schools
among them court decisions related to religious objections to
school attendance; controversies related to saluting the flag and
reciting the Pledge of Allegiance, and others connected with
prayers, Bible reading and silent meditation.

The issues in this chapter relate to the First Amendment's
provision that "Congress shall make no law respecting an es-
tablishment of religion, or prohibiting the free exercise thereof."
(Related questions concerning parents who object to textbooks
for religious reasons are discussed in Chapter 8.)

May parents choose to send their children to religious
schools?

Yes, they may. The U.S. Supreme Court's 1925 decision
made it clear that parents could, if they chose, send their
children to public or private sc' J ols and, if private, to either
religious or secular. But the question still remained. just how
long must children attend school?

C3
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If a given state requires children to attend school until the
age of 16, may parents object to that requirement on religious
grounds?

This was precisely the question raised by several Amish
parents who challenged Wisconsin's compulsory attendance
law.2 Messrs. Yoder, Miller, and Yutzy, devout members of
the Amish community in Green County, Wisconsin, dec'ded
not to send their 14- and 15-year-old children to school beyond
the eighth grade. They believed that their own as well as
their children's religious salvation would be jeopardized if the
children attended high school and were exposed to a worldly
a.id scientific curriculum that emphasized alues quite different
from th se of the Amish communt . On the basis of their
300-year history of close-knit religions and communal life, the
Amish believed that after their children mastered basic literacy
in the elementary school, their further education shor'd be oc-
cupational, and should take place on Amish farms and in Amish
shops, under the close supervision of adult members of the
community.

The State of Wisconsin, on the other hand, wanted to enforce
its compulsory attendance laws, which required that students
remain in school until they were sixteen.

The Supreme Court ruled in favor of the Amish parents, bas-
ing its reasoning primarily on the protection the First Amend-
ment gives to the free exercise of religion, and citing its earlier
decision protecting the right of parents to guide the religious
development of their children. But this First Amendment right
had to be balanced against the state's interest in having edu-
cated citizens. Here the evidence showed that the Amish
youngsters had mastered basic school skills as well as other
students, had been given excellent vocational training in their
own communities, and had an impressive record of general
citizenship and self- reliance.

Since freedom of religion is one of the fundamental freedoms
the Constitution guarantees, and since the evidence concern-
ing the accomplishments of the Amish was quite favorable, the
Court felt that the state's interest should not prevail. But the
Court clearly warned that this type of exemption from the re-
quirement of compulsory education would be only rarely gran-
ted. "It cannot be over-emphasized that Ile are not dealing
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with a way of life and mode of education by a group claim-
ing to have recently discovered some 'progressive' or more en-
lightened process for ..aring children for modern life." The ex-
ception granted the Amish was based on a demonstration that
their religious beliefs and mode of life were inextricably related,
that they had relied on these religious beliefs for three cen-
turies, that they formed a successful and self-sufficient group
in American society, and that the enforcement of the state law
would threaten their survival.

May parents ask to have their children excused from the
daily flag salute and Pledge of Allegiance?

Yes, said the Supreme Court. In a West Virginia case,3
Jeho "ah's Witness parents sued on behalf of their children, ob-
jecting to the daily flag salute required by state law. The Court,
while recognizing the legitimate interest of t.:w state in develop-
ing patriotic citizens and thus builaing national unity, ruled in
favor of religious freedom, which it recognized as fundamen-
tal, to be overridden only by a compelling need of the state. In
a powerful paragraph, Justice Jackson set forth a guiding prin-
ciple of our nation:

If there is any fixed star in our constitutional constellation
it is that no official, high or petty, can prescribe what
sh :I be orthodox in politics, nationalism, religion, or other
matters of opinion or force citizens to confess by word
or act their faith therein. If there are any circumstances
which permit an exception, they do not now occu. to us.

While the Supreme Court in this case upheld the right to
refuse to salute the flag on the grounds of freedom of religion,
more recent cases have held that similar protection is extended
to someone who objects as a matter of conscience. In fact,
students don't even have to stand while a salute is being con-
ducted. A controversy arose over this in Coral Gables High
School in Florida when a student had a deeply felt objection
to saluting the flag and was reluctant to express his respect by
standing up. While the school board policy allowed him not
to participate, it did require that nonparticipants stand quietly
during the salute. The student claimed that such a requirement
violated his right to freedom of expression. The court, while
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upholding the claim of the student, noted that "standing is an
integral portion of the pledge ceremony and is no less a gesture
of acceptance and respect than is the salute o- the utterance of
the words of allegiance."4

Similarly, a New York Court held that nonparticipating stu-
dents have the right to remain in the room and wait quietly
for the end of the pledge. They_may not be excluded even if
others will imitate their behavior.' This case noted that the First
Amendment protects successful dissent as well as 'neffet.tive
protest.

May schools conduct daily prayers or read selections from
the Bible?

No, they may not. The Supreme Court has ruled that
Bible reading and school prayers t, iolate the First Amendment's
separation of church and state, and this ruling applies even
if the prayers are non-denominational art.! participation is
voluntary.° Furthermore, excusing studeii.., irom participating
in these exercises does not cure the constitutional defect be-
cause the prayer: are still conducted under the auspices of the
school, and the school is an agency of the state. This ruling,
made in 1953, has been consistently reaffirmed by the Court.
While recognizing that the "place of religion in our society is
an exalted one," the Court noted that under our Constitution
the place for religion is in "the home, the church, and the in-
violable zitadel of the individual heart and mind," and that the
Constitution "has never meant that a majority could use the
machinery of the State to practice its beliefs."7

Various attempts have been made in Congress to enact
constitutional amendments legalizing official prayers in public
schools, but none have yet succeeded. In place of such prayers,
many states have enacted laws prot, iding for a minute of silence
at the beginning of the school day, during which time students
may voluntarily engage in prir er or meditation.

May schools begin the day with a minute of silence?

That depends on the purpose of the law or policy that re-
quires such a period of silence. To test the constitutionality of
such a law or policy, the courts apply a three-part test. (1) Is
the purpose or intent religious or secular? (2) Will the primary
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effect be to advance religion or be hostile to it? (3) Does it
create excessive entanglement between church and state, that
is, between religion and the schools?8

To be constitutional, the law or policy must not have a
religious purpose, should not advance or be hostile to religion,
and must not create too much of an administrative entangle-
ment between the school and the religious activity. Thus,
courts examine the legislative intent or purpwe behind the crea-
tion of the minute of silence. In various cases, courts have
found that state legislators intended those periods of silence to
be used for prayers, and this violates both of the first two tests
listed above. Courts have so ruled in Louisiana,9 Alabama,10
and in other states. In light of such rulings, Massachusetts
changed its law in 1985, a law that used to provide for a period
of silence for meditation or prayer, to provide that a "...period
of silence not to exceed one minute in duration shall be ob-
served for personal thoughts, and during any such period,
silence shall be maintained and no activities engaged in."11

In sum, schools may provide a brief period of silence at the
beginning or during the school day. If courts determine that the
intention or purpose of such a period of silence is to encourage
prayer, it is likely to be declared unconstitutional. On the other
hand, if genuinely secular purposes motivate the provision of
silence, it will be upheld.12 (An authoritative ruling un this issue
might be forthcoming soon, since the Supreme Court agreed to
review New Jersey's moment of silence law.)

Is Transcendental Meditation allowed in public schools?

No, it is not. Transcendental Meditation (T:.4.) .3 believed
by many parents to be a religion, and it uses im.ny religious
symbols. A court so ruled in a New Jersey cese after TM
was introduced into a school because of its alleged beneficial
physical effects. There was conflicting testimony in the case
concerning whether or not TM was a religion. When the judge
saw that a mantra (a special word) was assigned to each student
together with a special textbook at an out-of-school religious
ceremony, he ruled that this was a religious use of TM and
therefore unconstitutional in the public schools.13
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Can schools give students Bibles or other religious
materials?

As a general rule they cannot, for religious purposes, for
such activities violate the Establishment Clause of 'he Fir...t
Amendment. Even the posting of the Ten Commandments in
public school was struck dovn by the Supreme Court. The
Court declared unconstitutional a Kentucky law requiring the
posting of the Commandm.;:nts, purchased with private con-
tributions, on the classroom walls of public schools. The Court
applied the three-part test we mentioned previously and held
that the law served a religious purpose and was, therefore,
unconstitutional.14 Parents must be aware that public schools
are to be neutral toward religion, they must not advance religion
nor be hostile to it.

Most controversies concerning religious celebrations in public
schools seem to arise in connection with Christmas assemblies
and nativity plays. Many schools, sensitive to these controver-
sies, make special efforts to emphasize educational rather than
religious aspects of the in-school experierr:es and use the occa-
sion to de-elop intercultural and interreligious understandings.
The involvement of a diverse group of parents can be quite
helpful in thew efforts.

Can schools have Christmas programs, celebrations and
nativity plays?

Schools must be sensitive to the distinction between teaching
about religion and conducting religious celebrations. Education
is incomplete if it does not include the importance of religion
in human affairs, in history, literature, art, musk, architecture,
and perhaps other aspects of life. According to the Supreme
Court, schools may, indeed they should, teach about this, but
religious ceremonies must not be conducted in schools "under
the guise of study." The federal courts so spoke when public
school Christmas programs were challenged in Sioux Falls,
South Dakota, in 1979. Although the courts upheld the pro-
gram, they urged schools to be sensitive to the "religious beliefs
and disbeliefs of their constituents and should attempt to avoid
conflict...but they need not sacrifice the quality of the students'
education."15
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Do parents have the right to have their children excused from
Christmas programs or assemblies?

Only if they can show a geuine religious objection to their
children participating in the program or class. If the activity
is a legitimate learning activity and not a religious celebration,
schools may require participation. If it is not an educational
activity, it has no proper place in school. Yet some programs,
even though primarily educational and built around a secular
purpose, may have portions that are objectionable to some
people's religious views. While we have se- no court case::
on this issue, schools generally excuse students from observing
or participating in such programs when parents request it.

May there be religious invocations or prayers at graduation
ceremonies?

The law is not settled on this issue. During recent years
several lawsuits challenged these widespread practices with
conflicting results. In the two most recent cases, federal district
courts reached opposing conclusions. A court in Iowa found
the practice to be unconstitutional since its primary purpose
and effect were religious16, while a district court in Michigan
recognized a dual purpose in such practices. It found one
such purpose to be secular, namely the provision of a solemn
opening and dosing for the graduation consistent with a lung
tradition.17 The Michigan court relied on an earlier Supreme
Court ruling related to a nativity scene where the Court upheld
the practice as long as it served a dual purpose, one secular ai.d
one religious. The Oregon Court of Appeals declared such a
traditional practice unconstitutional since it created the impres-
sion that the state sponsored or endorsed religion. 3

May students stay out of school on religious I, ilidays
without penalty?

Yes, they may. This question is often asked by parents
whose religious holidays do not coincide with school holidays.
Children from Jewish and Seventh-Day Adventist homes, as
well as some others, may need to miss school on some religious
holidays. These students have a right, under the Free Exercise
Clause of the First Amendment, not to attend school on their
religious holidays. Schools must not punish them for exercising
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their constitutional rights. They should not receive unexcused
absences and, if tests are given during their absence, they have
a right to a fair make-up test within a reasonable time upon
their return to school. Any unfair treatment would constitute
hostility toward religion.

Can student religious groups meet in school facilities?

There is no clear legal answer to this question right now.
During recent years, controversies arose in various communities
when student religious groups wanted tc meet before or after
school, on school premises, to pray or to si.are religious read-
ings and experiences. School administrators, believing such
practices to violate the law, denied these students access to
school facilities, whereupon they went to court.

In a college-level case, the Supreme Court held that if a public
university made its facilities available to a variety of student
groups, it created an open forum which could not be denied
to religious groups.19 This ruling was based on the free speech
guarantee of the First Amendment, the Court ruling in effect
that free expression cannot be limited by the content of the
speech However, the Court distinguished colleges from lower
level educational institutions which do not have open forums
available to everyone. Other cases arose, however, in high
schools that had rich and varied extracurricular programs. Such
schools have what has been called "limited open forums."

May student religious groups meet on school premises where
such limited open forums exist? There is no clearly settled law
on this issue. Several circuit courts ruled that they may not, dis-
tinguishing high schools from colleges. When a federal district
court upheld the students' right to conduct religious meetings,
the 3rd Circuit Court overruled it, based on the Establishment
Clause of the First Amendment, reasoning that high school
students are still quite impressionable and many will believe
that the school itself is supporting the religious a ivity creating
an appearance of state support for religion. Thus, the state's
compelling interest to remain neutral in matters of religion out-
weighs the students' right to freedom of expression.20 This
case, Bender v. t,71 liamsport, was accepted for review by the
Supreme Court, and everyone expected the controversy to be
settled by an authoritative decision. However, on March 28,
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1986, the Court dismissed the case on procedural grounds. In
a 5-to-4 decision, the Court ruled that the appeals court erred
when it allowed a single member of the Williamsport School
Board to appeal the lower court's ruling. Thus, for the time
being, students in Williamsport may meet in student-initiated
prayer groups during extracurricular periods. Courts in the
2nd, 5th, 10th, and 11th Circuits have forbidden the practice.
In areas where no courts have yet ruled on the issue, educators
may follow local legal advice which might mean abiding by the
Equal Access Act of 1984.

As a result of intensive political interest in the issue of equal
access, Congress passed the Equal Access Act in 1984,21 which
makes it possible in secondary schools for student religious,
political, or ideological groups to meet in school facilities
before or after school hours. The group must be voluntary
and student-initiated; schools, school employees, or outsiders
may not sponsor or participate in the meetings and school
employees may attend only to provide basic supervision. The
constitutionality of the Act is yet to be determined. Several
cases are currently under litigation which may lead to a clarifi-
ration of the constitutional principles related to equal access,
including the constitutionality of the Equal Access Act of 1984.

Can parents conduct a religious school at home in place of
sending their children to public schools?

That depends on the laws of the state they live in and on
the kind of home school they propose. In one Florida case
the home school was disallowea on the grounds that it was
not a school in the generally aczepted sense of the word, and
the parents involved were not qualified tutors under Flo. ida
law. Barems who are interested in creating then own schools
should, therefore, check their state laws carefully to be sure that
the projects comply with minimal requirements. (For further
discussion of this topic, see Chapter 9.)

May children receive religious instruction during school
hours?

Yes, they may, but not in the public schools, and not from
public school teachers. The Supreme Court has ruled it con-
stitutional for schools to let students leave the campus during
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the school day for religious instruction as long as no school
facilities or personnel are used and as long as all costs are
borne by the religious organization.23 The practice that has de-
veloped out of this ruling is 'Nnown as "released time" religious
education. A variation is the so-called "dismissed time" pro-
gram, where all students are dismissed early on certain days,
and those who wish, go to religious education programs.

Can parents who send their children to private parochial
schools expect the school to receive public funds?

The answer is yes and no, depending on the nature of the
aid sought. In 1947 the Supreme Court upheld a state law by
which New Jersey used tax funds to pay the bus fares of all
pupils attending schoo1.24 Similarly, a New York statute was
upheld that provided for lending textbooks free of charge to
all students, including those at private, parochial schools.2'
Neither of these rulings was unc.nimous, but-both of them still
ss-md.

Many other ways have been attempted to provide govern-
ment support for the parochial schoolsso-called parochiaid
and these efforts have aroused much controversy among
parents. Under the efforts to grant parochiaid, state statutes
have attempted to pay teachers' salaries, the cost of pupil tes-
ting, auxiliary school services, school maintenance and repair,
tuition grants, tuition reimbursement, and to give ta., credits
and to pay other school costs. The Supreme Court Las ruled
each of these unconstitutional, a violation of the Establishment
Clause of he First Amendment.26*

On June 24, 1977 the Supreme Court handed down a major
decision related to parochiaid. In ruling on a case that
originated in Ohio, the Court held that states may finance
therapeutic, remedial and guidance counseling for parochial
school children provided that such services are rendered at a
"neutral" sitethat is off the school premises (at converted
mobile homes, for example). On the other hand, diagnostic ser-
vices, such as speech and hearing tests, can be provided in the
parochial schools. Furthermore, states may provide parochial

*The Establishment Clam prohibits the government from making any
law "respecting an establishment of religion."
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schools with standardized tests and test-scoring sell, ices, if ..hey
provide them to public schools. In this same decision, the Court
disallowed the financing of field trips for parochial school stu-
dents as well as the provision of wall charts, slide projectors
and other instructional materials.27

It is not exactly clear why it is proper to provide texts and
transportation for parochial school students but not some other
types of parochial schools aid. Earlier decisions had claimed
that texts and transportation benefit students, not the religion
that supports the school. This so-called child benefit theory
turned out to be very controversial, since it is difficult to draw
the line between those benefits the students should have and
those they should not, and the judges who opposed it argued
that it would break down the wall of separation between church
and state as it applies to public schools. Today, the question
by which the Court guides itself in these cases is whether the
, roposed arrangement has the "purpose or effect" of helping
a religion and/or whether it leads to excessive "entanglement"
between government and religion. The application of these
tests excludLd most parochiaid for elementary and secondary
schools, while allowing for the provision of texts, transpor-
tation, testing and diagnostic and therapeutic guidance services
at "neutral" sites.*

In 1985, the Supreme Court ruled unconstitutional programs
in New York and Michigan in which public school teachers were
sent into private and paroch4 schools to teach remedia. classes
to economically disadvanta8 children under a federal Chap-
ter 1 program. In identical close votes in the two cases (5-4),
the Court stud( down the programs as calling for excessive en-
tanglement betwee' church and state. This is the case because
when public :...-.1!cJ1 teachers go into religious schools to work,
both they and these schools r..ust, in the opinion of the Court,
be subjected to "comprehensive discriminating and continuing

This dist.ussion does not apply to college level education. Courts have
allowed certain kinds of financial aid to church-related colleges that
Wright not be allowed to elementary and secondary schools. Similar-
ly, clubs sponsored by religions organizations are all -wed on public
college campuses, but would not be allowed in primary or secondary
schools.
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surveillanco." This cooperation might also create the impres-
sion of a "symbolic union of church and state" and would help
subsidize the religious function of the church schools by taking
over portions of their responsibility to teach secular subjects.26

Can states allow income tax credits for private school costs?

Yes they can, &pending on the type of credits involved. An
important case related co this issue arose in Minnesota and was
decided by the Supreme Court in 1983. A Minnesota statute
provided that parents may deduct on their state income tax
returns actual expenses for tuition, textbooks, and transpor-
tation of depende :Its attending any elementary or secondary
schools29. The deductions could not exceed $500 for depen-
dents in grades kindergarten through six and $700 for depen-
dents in grades seven through twelve.

To decide the case, the Supreme Court applied its three-part
test. First, did the statute have a secular purpose? Clearly yes,
said the Court, that purpose being the creation of an educated
populace by reducing the cost of education. Was the pnmary
effect religious or secular? Since the statute made deductions
available to all parents :ncluding those attending public schools,
private non-sectarian as well as sectarian schools, it satisfied the
Court on the primary effect test. (The Court did not consider
significant the fact that the public schools were free and that
96% of private school atten lance in the state was at religiously-
affiliated institutions.) The "excessive entanglement" test was
satisfied since the state was not called upon to exercise signifi-
cant surveillance and only had to decide which textbooks would
qualify for the deduction. Thus, the Court was satisfied that the
law would not violate the Establishment Clause. Many com-
mentators consider the Minnesota tax credit case to be one of
the most important developments in the area of public aid to
private schools, including church-related schools.

Can states regulate private religious schools?

To a limited extent they can. Since the state also has a seriouv,
interest in the health and welfare of children, reasonable regula-
tions to protect such interest have been upheld by the courts. In
fact, all health and welfare legislation, including laws related to
child abuse And neglect, is based on the premise that society has

ir
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serious interests in its citizens, including children. However,
since parents have the basic right and responsibility in the
rearing, care, and education of their children, state regulations
must be justified, clear, and not overly -)road.

Few controversies arise when health and safety regulations
are applied to religious schools. Controversy flares when states
attempt to regulate the curriculum, teacher qualifications, and
some employment practices considered discriminatory by state
agencies.

A case arose in Maine, for example, where state laws and
regulations required that students may be excused from attend-
ing public schools only if they received ". . .equivalent instruc-
tion in private school. . .if the equivalent instruction is approved
by the commissioner." Members of fundamentalist Christian
churches in Maine challenged the law and claimed that it vio-
lated their right to free exercise of religion. A federal district
court ruled that the state regulations did not interfere 1.-ith the
free exercise of religion in any substantial manner. the state
has a compelling interest in the education of all children and
as long as its regulations are reasonable, clear, and do not sub-
stantially restrict constitutionally-protected conduct, they will
be upheld by the courts.3°

An interesting case arose in Ohio, when charges of sexual dis-
crimination were brought against a religious school pursuant to
a state statute that forbids discrimination in employment based
on sex. When the church school objected to a state agency
investigating them, the trial court held that the s ate had a
right to investigate charges of discrimination. A federal ap-
peals court, however, held otherwise on the grounds that the
controls exercised by the state civil rights commission would
place a heavy burden on the church school's exercise of freedom
of religion and would require the kind of continuous supervi-
sion that would lead to excessive entanglement between church
and state.31 This case was accepted for review by the Supreme
Court which ruled in 1986 that the state agency may examine
the claims of sex discrimination and that the religious group
may raise its constitutional objections during this process. Ul-
timately, the courts will have to decide on the merits of such
objections. Thus, the Supreme Court sent the case back to the
administrative agency for further proceedings.

Perhaps the most complex of these cases arose in Nebraska
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where controversy focused on the applications of state licens-
ing and teacher certification requirements to a fundamentalist
school operated by Faith Baptist Church, of Louisville, Nebras-
ka. During the long process attempting to resolve this conflict,
various strategies were used by Christian educators to change
requirements imposed by the state of Nebraska. During the
protracted conflict, ministers went to jail, lawsuits were filed,
negotiations conducted and new legislation enacted. This case
study is an excellent example of the complexity of church-
state-edLcation issue in America as well as an illustration of the
use of courts, ;islation, and political processes in the resolu-
tion of complex social problems.32

Summary
From the earliest days of the Republic, disagreements have

abounded concerning the proper relationship between religion
and public institutions. Some parents have attempted to use
public schools and public funds to further religion, while others
have sought to keep the schools neutral and separate from
religions influences. These conflicting efforts have inevitably
ended up in the courts, and the U.S. Supreme Court has ruled
on many aspects of the controversy. The Court has ruled that
although a state may require children to attend school, parents
may satisfy this requirement by sending their children to pr,,, ate
or public schools and, if private, either to religious or secular
ones. Further, in the case of the Amish, the Court permitted
parents to withdraw their children from schools after the eighth
grade, since the facts showed that the Amish religion would
be significantly thieatened by "worldly" high-school education.
But this decision is not likely to apply to other groups. In the
case of that scct, the Court was very impressed by its self-
sufficiency and by the close relationship that has existed for
more than 300 years between the Amish religion and the Amish
way of life. Recently formed religious groups are not likely to
succeed in their attempts be exempt from schooling.

Students need not salute the flag or recite the Pledge of Al-
legiance if their objections are based on religion or conscience.
But such students should not interfere with others' rights to
participate in these exercises.

',
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Courses on religion are perfectly legal, but prayers or Bible
reading in schools have been declared violations of the First
Amendment. Legislation providing a minute for silent prayer is
also unconstitutional, but a brief period of silence for a secular
purpose may not be objectionable. Voluntary, student-initiated
prayer or religious groups may use school facilities at the college
level if the college has an open forum policy. There are conflicts
concerning whether high schools with a limited open forum
may make school facilities available to student religious groups.
The Supreme Court has not ruled on this question, and the
Equal Access Act of 1984 allows such use of school facilities.

Public funds for elementary and secondary parochial schools
have, with some exceptions, been declared violations of the
First Amendment. The exceptions make it legal for states to
provide bus transportation for parochial school students, to
lend them books, and to provide diagnostic services, stan-
dardiz.ed tests, and scoring services. The state may pay
for therapeutic, remedial, and guidance counseling services,
provided they are rendered away from the parochial school at
some neutral site. Other efforts to secure parochiaid have been
declared unconstitutional. Nevertheless, these efforts continue,
particularly in state legislatures.

Parents have a constitutional right to send their children to
church schools. Such schools may be subject to reasonable
regulation by the stat, as long as the regulations are clear, not
too broad or vague, and do not intrude in any substantial way
into the religious beliefs of the group sponsoring the school. It
is safe to predict that controversy over the application of those
sections of the First Amendment that relate to religion will be
with us for many more years, for it is difficult to determine what
constitutes an "excessive entanglement" that would threaten
the wall of separation between Church and State.
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CHAPTER 5
4

Racial
Discrimination
and Education

What does desegregation require?

Must each school be racially balanced?

Must one-race schools be eliminated?

Is busing necessary for desegregation?

Can courts order busing across district lines?

Can parents choose the schools their children will attend?

Have the courts gone too far in controlling the schools?

Mu'', schools continually redraw attendance lines?

May a state repeal its desegregation laws?

May private schools exclude black students?

Must schools desegregate faculties as well as students?

Can parents challenge discriminatory disciplinary practices?

Can parents challenge dis.-riminacory testing and placement of
students?

Are grouping or tracking practices unconstitutional?

What can parents do if they believe that local school policies dis
criminate against blacks, Hispanics, or other minorities?

What will the Office of Personnel Management dc, :ter receiving a
complaint?
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0 ver thirty years have passed since the Supreme Court
of the United States &dared that racial discrimination
in the public schools is unconstitutional, and that ra-

cial segregation of students is unacceptable. In the well known
Brown'. case, Chief Justice Warren announced the principle that
has since become a nationwide standard:

In the field of public education the doctrine of 'separate
but equal' has no place. Separate educational facilities are
inherently unequal.'

While this general principle has become the accepted rule
of law, disagreements over ways to carry it out have already
spawned thousands of lawsuits and promise to continue to be
controversial in the future. In this chapter, we consider several
important issues related to this aspect of schooling.

In the Brown case of 1954, the Court recognized that our na-
tional history of racial discrimination and segregation, together
with wide variations in local conditions, would make any single
remedy unworkable. Therefore, it called for arguments on the
question of proper relief: the kind of order to issue to help
schools overcome widespread, massive racial segregation.

The case known as Brown IP provides the general prin-
ciples by which this question 1,.,s been answered. Recog-
nizing the diversity of local conditions, the Supreme Court
assigned primary responsibility for desegregation to local
school authorities, supervised by local courts, to ensure "good
faith implementation of governing constitutional principles."
Schools were to proceed reasonably and in good faith toward
"compliance at the earliest practicable date" and to make
pogress, according to the now famous phrase, "with all
deliberate speed." Since the speed in many communities
matched that of a snail, lawsuits multiplied to enforce speedier
compliance.

During the years since the Brown decision, parents have
raised various questions concerning desegregation. This chap-
ter addresses those questions.

What does desegregation require?

Swann v. Charlotte-Mecklenberg Board of Educatwn4: In 1965, the

/ o11



Racial Discrimination and Education 73

Charlotte-Mecklenberg school system of North Carolina placed
a desegregation plan in effect. Under this plan, 84,000 students
were enrolled in 107 schools during the 1968-69 school year.
Of these, about 24,000 were black and of these black studer ;
14,000 attended 21 schools that were at least 99% black. Oneof the black students, James Swann, with the support of his
parents and othe7s, requested the local school board to plan
a more effective desegregation, since both he and his parents
believed that many black students were not getting an equal
educational opportunity in their racially imbalanced schools.

A new plan proposed by a court-appointed expert included
controversial recommendations concerning grouping of schools
and busing for racial balance, and went beyond the rezoning
suggested by the school board:

. . .and desegregates all the rest of the elementary
schools by the techniques of grouping two or three outly-
ing schools with one black inner city ,chool; by transport-ing black students from grades one through four to the
outlying white schools; and by transporting white stu-
dents from the fifth and sixth grades from the outlying
white schools to the inner city black school.

Under the...plan, nine inner city Negro schools were
grouped in this manner with 24 suburban white schools?

The dispute over this plan was appealed to the U.S. Supreme
Court.

Must each school be racially balar+^ed?

No, said Justice Burger, who wrote the opinion in the Swann
case. "The constitutional command to desegregate schools does
not mean that every school it every community must always
reflect the racial composition of the school system as a whole."
The Constitution does not require particular ratios or degreesof racial mixing. However, in school systems with a proven
history of discrimination, it is proper for the courts to make use
of mathematical ratios as starting points in proposing remedies,
though not as fixed requirements.

c;
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Must one-race schools be eliminated?

Not necessarily. Large cities tend to contain racial or eth-
nic neighborhoods in which one-race schools are often found,
and the mere existence of these schools does not automati-
cally constitute illegal segregation. But they should be care
fully examined, Justice Burger urged, to determine whethe.
they a. `.! tne results of deliberate school assignments that create
segregation.

Courts presume that one-race schools are the result of dis-
crimination and school officials, therefore, have the burden
of proving that students' assignments to such schools were
genuinely nondiscriminatory. This is particularly the case in
communities which in the past had dual school systems, one
black and one white. As they change to unitary systems, they
must satisfy the courts that their rat...al composition is not the
consequence of past or present discrimination.

Is busing necessary for desegregation?

The big yellow school buses have in recent years becc me
the controversial symbols of parental disagreements about
desegregation. Although they are successfully used in many
communities, they have been used and abused, burned and
destroyed in Massachusetts and Michigan, Colorado, North
Carolina, California, and a score of other states.

Courts have applied the same general principles to the ques-
tion of busing as they have to other aspe_ts of desegregation.
Since conditions in different localities vary widely, no rigid rules
can be laid down to govern all situations. The courts closest to
the situation are, therefore, in the best position to consider such
factors as local highways, traffic patterns, travel time, the ages
of children involved, health hazards, and costs to the school
district. Any busing plan should be tailored to the particular
needs of the situation.

Justice Burger noted that busing has played a significant role
in the history of American education. In Swann, he wrote:

Bus transportation has been an integral part of the public
education for years, and was perhaps the single most im-
portant factor in the transition from the one-room school-
house to the consolidated school. Eighteen million of the

33
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Nation's public school children, approximately 39%, were
transported to their schools by bus in 1969-1970 in all pa.ts
of the country.6

Where should the line be drawn on busing to achieve
desegregation? The Supreme Court indicated that objections
are valid when "the time or distance of travel is so great as to
either risk the health of the children or significantly impinge on
the educational process. It hardly needs stating that the limits
on time of travel will vary with many factors, but probably with
none more than the age of the students."7

Can courts order busing across district lines?

In a suit brought by Detroit parents, the district court found a
history of unconstitutional racial segregation and sought accept-
able remedies. In 1973, student enrollment in the Detroit school
district was 69.8% black and 30.2% white. It was, therefore,
impossible to achieve substantial racial desegregation within
the city limits. On the other hand, since the 1970 census
showed a metropolitan area racial composition of 81% white
and 19% black, it was possible to draw up a desegregation plan
wIlich covered both Detroit and its suburbs by sending some
suburban children to city schools and some city children to
schools in the suburbs. The district court accepted such a plan,
and the appeals court upheld its ruling. The Supreme Court,
however, disagreed in a 5-to-4 decision.8

Since the unconstitutional practices occurred in the city of
Detroit, the majority of the court held that the remedy must
be confined to the city limits. The dissenting four justices
saw the situation differently. Since education is a function
of the state government in Michigan, they wrote, the state
had the primary responsibility to correct violations of the Con-
stitution in schooling. Furthermore, .nce a proper remedy
could not be achieved within the city limits of Detroit, they
did not see sufficient reasons to respo municipal boundaries if
this frustrated efforts to achieve school desegregation. But the
majority prevailed and metropolitan area cross-district busing
was struck down.

Under certain circumstances, however, such cross-district
busing iE necessary and legally acceptable. This would be the
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case where district lines were purposely created to avoid racially
mixed schools or where new districts were created to avoid
court-ordered desegregation.

As Justice Burger said in the Detroit case:

Before the boundaries of separate and autonomous school
districts may be set aside by consolidating the separate
units for remedial purposes or by imposing a cross-district
remedy, it must first be shown that there has been a con-
stitutional violation within one district that produces a sig-
nificant segregative effect in another district.

Thus an inter-district remedy might be in order where the
racially discriminatory acts of one or more school district
lines have Leen deliberately drawn on the basis of race.
In such circumstances, an inter-dir,trict remedy would
be appropriate to eliminate the inter-district segregation
directly caused by the consitutional violation. Conversely,
without an inter-district violation and inter-district effect,
there is no constitutional wrong calling for an inter-distnct
remedy.9

Little Rock, Arkansas, and Benton Harbor, Michigan, are two
examples. In the Little Rock case in 1984, the U.S. District
Court was presented evidence that preyed that three school
districts engaged in racially discriminatory acts resulting in in-
ter-district segregation. Since these violations of the law could
be cured only by an inter-district plan that included court-
supervised busing and magnet schools, the court ordered such
a consolidated plan that covered all three districts.10

It should be of particular interest to parents that the court also
ordered the schools to hold no less than three public meetings
within their districts to explain the consolidation plan to their
patrons and to allow constructive criticism.

Similarly, in Benton Harbor, Michigan, the court ordered a
consolidated desegregation plan for four school districts, be-
cause evidence showed that the' 'I collaborated in unconstitu-
tional acts that led to segregatic. Moreover, the court even
held the state of Michigan responsible for violating both the
U.S. and Michigan constitutions and ordered the state to pay a
substantial cost of the transportation necessary to ce-ry out the
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inter-district desegregation plan.11
Thus, remedies in desegregation cases consider the history

of the community and its racial and ethnic composition, the in-
tentions and motives behind the actions related to schools, as
well as such factors as local geography, traffic patterns, high-
ways, costs, special health hazards, and certainly the .ge of the
children.*

Can parents choose the schools their children will attend?
To some extent. As explained in Chapter 1, parents have

the right to choose whether their children attend private or
public schools, secular or religious ones. Furthermore, within
the public school system, school boards and school officials may
provide parents with a wide range of choices. This is not a legal
matter, but an administrative-,ducational policy to be deter-
mined in each community. But public schools are state agen-
cies; board members, administrators, and teachers are public
officio' ind the policies they establish must be consistent with
constitutional principles.

Parental freedom, for example, cannot be used to re-segregate
the schools. Such arrangements were struck down repeatedly
when the so-called "freedom-of-choice" plans were used as a
subterfuge to continue segregat-4 schooling, ks the Supreme
Court said in the Green case:

Freedom-of-choice is not a sacred talisman: it is only a
means to a constituti many required endthe abolition of
the system of segregation and its effects. If the means
prove effective, it is acceptable, but if it fails to undo
segregation, other means must be usea to achieve this
end. The school officials have the continuing duly to take
whatever action may be necessary to create a "unitary,
non-racial system."12

Nor may parental freedom be used to keep an ethnic group
segregated in the public schools even if the parents want to

*Title VI of the 1964 Civil Rights Act empowers the Attorney General
to suit on behalf of parents if they are denied equal protection tot
reasons of race, religion, sex, or national origin.

86



78 PARENTS, SCHOOLS, AND THE LAW

do so to maintain their own ethnic identity, language, and cul-
ture. The courts so ruled in a case that arose in San Fran-
cisco, where Chinese parents sued to exclude their children
from a citywide desegregation plan. The parents wanted their
children to continue attending neighborhood schools that en-
rolled mostly Chinese-American students. They feared that
if the students were dispersed by busing through a citywide
desegregation plan that would make it more difficult to teach
their children the Chinese language, and eventually their cul-
ture would be destroyed.

When evidence showed that school officials drew attendance
lines in a way that would maintain and even htbhten racial
imbalance, the Court ruled these actions unconstitutional. The
Court held that Chinese students, along with others, must
participate in the overall desegregation plan. However, the
Court also recommended bilingual classes for Chinese-speaking
students, as well as courses that would help all students un-
derstand .'_te culture and heritage of various ethnic and racial
groups. 13

Have the courts gone too far in controlling the schools?

Some paren as well as educators, lawyers an judges have
raised this question in recent years, during which judges have
exercised supervision over such details of schooling as pupil
and teacher placement, teacher and administrator selection,
curriculum content, building maintenance, grading practices,
and disciplinary procedures. In some instances receivership.,
have been created with court-appointed "experts" in charge of
schools and special "Masters advising the judges.14 The recent
history of the Boston schools exemplifies some of these arrange-
ments.

These extreme.. measures are exceptional and are imposed on
the schools only in highly unusual circumstances. Although
the federal courts have wide-ranging powers, as a general prin-
ciple they wish to avoid entanglement in educational policy and
administrative activities. They are willing to examine these ac-
tivities to see that they comply with the Constitution, but they
readily admit their lack of competence ;a educational matters,
and they have no interest in becoming substitute school b iards.
Nevertheless, if a community has a history of racial discrimina-
tion and if it exhibits a continuing resistance to desegregation,

8 7
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judges have wide discretion in the means and methods at
their disposal to enforce the law. It is never a happy solution
when courts exercise substantial supervision over the details of
schooling, but it may be legally necessary. Such situations are
always highly controversial, with parents on each side of the
controversy.

Must schools continually redraw attendance lines?

If, after a community desegregates its schools, population
changes again create racial imbalance, must the school board
redraw attendance lines to compensate for such imbalance? In a
Pasadena case, the Supreme Court said no.ID Justice Rehnquist,
who wrote the decision, relied on the Swami case (see page 72)
and stated that the duty to rearrange attendance zones exists
only as long as there is a constitutional violation. Once the
duty to desegregate has been satisfied, there is no further con-
stitutional requirement to make year- by -) oar adjustments.

May a state repeal its desegregation laws?

Yes, but it must continue to satisfy the requirements of the
federal law. Questions about states repealing their own laws
arose in California and Washington.

The California Supreme Court held that the state constitu-
tion forbade all segregation whether de facto or de jure*. There-
after, in 1979, the people of California ratified Proposition I,
an amendment to their constitution that repealed state an-
tidiscrimination laws. When the constitutionality of Proposition
I was challenged, the U.S. Supreme Court held that the people
of a state rr add and repeal laws as they experiment with
ways of solving their problems. However, they may not al-
ter the requirements of the Fourteenth Amendment of the U.S.
Constitution. The net result of the repeal of the California law s
related to desegregation was that in California, as elsewhere, it

*De facto segregation means that segregation resulted from volun-
tary actions of individuals in he absence of laws or any type of
official, government action. De jure segregatioli means that segrega-
tion resulted from law, official policy of regulations, or some action by
government or school officials.

0 6
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is necessary to prove intentional segre,;ation to establish a claim
of unconsi .tutional action.16

By contrast, the people of the state of Washington passed a
statewide initiative that allowed pupils to be assigned beyond
their neighborhood for various purposes, but no for achieving
racial integration. They could be bused for special education, to
avoid overcrowding, to benefit from special programs, but not
for racial balance. The U.S. Supreme Court held this initiative to
be unconstitutional, and it is obviously different from the simple
repeal involved in the California case previously discussed."

,Vlay private schools exclude black students?

As a general rule they may not. This is the law because a
federal statute protects the equal right to enter into cuntracts.18

When parents want to enter into an agreement with a private
school for the education of their children, they are forming
a contract with the school. The U.S. Supreme Court ruled
that private non-sectarian schools may not deny admission to
black or other minority children simply on the basis of race
or ethnicity.19 If a private religious school wants to exclude
minority race students based on genuine religious principles,
it can do so, but its tax-exempt status may be denied by the
Internal Revenue Service.20

This is so, ruled the Court, because tax exemption applies
only to "charitable" institutions consistent with the public inter-
est. Since racial discrimination is against pudic policy, institu-
tions that practice it are not "charitable" within the meaning of
our Internal Revenue code, as intended by Congress.21

Must schools desegregate faculties as well as students?

Yes. The law requires that all aspects of the school environ-
ment be 2riously considered in any plan to desegregate. This
requirement certainly includes the faculty, administration, and
support staff. Courts have so ruled in the North and South,
in the East and the West. Such desegregation cases arose in
Alabama22 and Michigan,23 Massachusetts,24 and California,25
and the courts Live consistently held that faculties, administra-
tion and staff must also be desegregated consistent with the
principles announced in the original Brown case. Segregation in
public schooling must be eliminated "root and branch."

0 9.
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Can parents challenge discriminatory disciplinary practices?

Yes, they can. The best known cc_ that found illegal ra-
cial discrimination in school disciplinary practices arose in Dal-
las, Texas.26 In the Hawkins case, the school officials claimed
that what appeared to be a larger number of suspensions, ex-
pulsions, and other disciplinary actions against black students
simply reflected greater mist havior on their part rather than
discrimination. The federal district court, however, found that
the disparity in discipline was caused at ast in part by (1) selec-
tive reactions on the part of the school staff whereby black stu-
dents were punished more severely and more frL quently for the
same behavior than white students, (2) punishment for cultural
differences such as wearing hats or different styles of verbal and
physical interactions, none of which were really disruptive, and
(3) provocation of black students by insensitivity and lack of ac-
cess to school decision-making. The court ordered the schools
to create a plan to eliminate racial disparities in discipline.

A more comprehensive settlement was reached in Newburgh,
New York, in 1980 where a suit challenged the disproportionate
suspension of black and Hispanic students.27 (Various studies
have shown the national suspension rate for blacks to be ap-
proximately twice the rate for whites.) The settlement was
reached the day before the scheduled trial and incorporated into
a consent decree.

In the New York case of Ross v. Saltnzarsh, a comprehensive
plan was created that modified the student discipline code in
order to reduce suspensions, provided for greater involvement
by students, parents and guidance counselors in the discipline
process, and made improvements in the school's psychological
services, extracurricular activities, and the grouping of students.

The constitutional principle is clear and settled that it is il-
legal for schools to practice racial or ethnic discrimination in
disciplinary procedures. To prove such discrimination is often
difficult and so is the creation of new nondiscriminatory ap-
proaches to schooling. (The Ross case might be a useful guide
to parents. Information about the case is available from the
Children's Defense Fund, 1520 New Hampshire Avenue, NW,
Washington, DC 20036.)

0
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Can parents challenge discriminatory testing and placement
of students?

Yes, they can. Various lawsuits have b,-en filed by parents
challenging school testing and placement practices that landed a
disproportionate number of n.:nority students in special educa-
tion classes. Since thy. passage of the Erlucation of All Hand-
icapped Children Act of 1975 there are legal safeguards against
such mistakes in testing and placement. We discuss these in
Chapter 2.

Probably the best known case that challenged the use of IQ
tests, the results of which were used to place black children
into classes for the retarded, was Larry P. v. Riles.28 Based on
expert testimony the court ruled that the tests were not valid for
testing black students since some of the test items were widely
considered to be culturally biased. The use of such tests violated
several federal laws as well as the constitutional guarantee of
equal protection. The judge ordered that the test no longer be
used and all children placed pursuant to its use be retaluated
without the use of tests. Erroneously placed children were to
be provided individual educational plans for remediation and
returned to regular classes.

Are grouping or tracking practices unconstitutional?

That depends on the basis for grouping or tracking and how
educators treat the groups they formed. While there are dis-
agreements among educators about how, when, and why to
group students, grouping is not inherently illegal or uncon-
stitutional.

However, if racial or ethnic factors somehow become irr
portant criteria in grouping, the practice may well be uncon-
stitutional. The federal district court so ruled in Washington,
D.C. in the case of Hobson v. Hansen29 where students were
placed in different tracks very early in their schooling, based
on Tests that turned out not to bl .valid. Eviderce showed that
there were no remediation or other efforts made to help stu-
dents escape the low track once placed therein, and they con-
timad there into low level vocational programs. Because of the
racial and socioeconomic conditions in the District of Columbia,
the students assigned to the lower tracks were poor and black
whereas those assigned to the upper tracks (there were four

1
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tracks in all) were mostly affluent and white. The court ruled
this arrangement to be illegal discrimination in violatiun of the
Fourteenth Amendment.

Ability grouping (tracking), however, is not always uncon-
stitutional. If educators create groups for advanced students,
for example, and if they select students for such groups i, a
valid c.n nondiscriminatory manner, courts will not interfere
with such schooling practices. As a general rule, one should
be suspicious of grouping that occurs with very young children
when the grouping is based on standardized tests, and par-
ticularly when such group:ng tends to produce classes that are
homogeneous in race, ethnicity, or apparent wealth.

What can parents do if they believe that local school policies
discriminate against blacks, Hispanics or other minorities?

There are several alternatives available to parents in such
situations. The most direct one is to raise their comern with
local school officials and attempt a resolution at the level closest
to home. If such attempts are not successful, the second alter-
native is to file a complaint with the state office responsible
for enforcing anti-discrimination laws, though the titles of such
offices vary. For example, in Massachusetts, this is called the
Massachusetts Commission Against Discrimination. Depend-
ing o-1 the size and population density of the state, there might
be regional offices convenient to all parts of the state.

The third alternative is specified in the Federal Register in the
regulations created to implement Title VI of the Civil Rights Act
of 1964. (As last amended, effective March, 1983, 48 C.F.R.
6311, Feb. 11, 1983). Under these regulations, a person who
believes that discriminatory F' actices are going on in the schoo'
may file a written complaint with the Director of the Office of
Personnel Management. The complaint shall be filed within 90
days of the alleged discrimination, unless the time for filing is
extended by that office.

What will the Office of Personnel Management do after
receiving a complaint?

The OPM will investigate the situation promptly, keeping
confidential the identity of the complainant. If the facts war-
rant action, they will seek resolution through voluntary means.

.7% 0
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If such means fail, OPM might withhold federal funds from
the school district or take other action, including referring the
matter to the Department of Justice for appropriate legal action.

Summary
For over thirty years, since the landmark Brown case, it has

been an established princir' ofour government that segregated
education violates the 14th Amendment of the Constitution.
The problems of implementing this principle have turned out
to be many and very controversial.

In many localities, racially mixed schooling is difficult to
achieve without massive transportation of students, and busing
children to desegregate the schools has emerged as the most
controversial issue in education in recent decades. However,
as the Supreme Court ruled in the Swami case and has
reaffirmed in subsequent cases, busing is a legitimate means to
achieve desegregation in school districts with a history of racial
segregation.

It is quite possible, however, that if the ..urrent pattern of
white students moving to suburban districts continues, increas-
ing the percentage of racial minorities in the cities, desegregated
schooling within city limits will be unworkable. This was the
case in Detroit where a proposal was made that would achieve
desegregation by busing across district lines. The Court struck
down this proposal and said that the remedy must be applied
only to the school distikt where the constitutional violations oc-
currA. Cross-district busing for desegregation will be required
only where the formation of separate districts has created or
aggravated racially separate schooling.

It seems highly probable that the twin concerns of parents
neighborhood schooling and desegregationwill continue to
bring cases to court into the indefinite future. On the other
hand, many communities have achieved desegregated school-
ing through cooperative, non-legal means without recourse to
the courts. Those disagreements that do reach the courts will
probably be resolved by relying on the follow g Supreme Court
principles from the Swann case: (1) To achii e "racial balance"
mathematical ratios can be used as guides, but not as fixed
quotas. (2) Attendance zones may be altered, and schools
may be "paired," "clustered," or ' regrouped" to eliminate dual

3
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school systems. (3) One-race schools are not necessarily un-

constitutional, although the piesumption is against them, and

school officials have the burden of proving that assinment to

them is non-discriminatory. (4) Busing is a legitimate means to

desegregate schools, and its limits will be set so that the time

and distance traveled will not be detrimental to the health and

education of children.
Literally hundreds of decisions could be cited consistent with

these principles. They have been handed down in all parts

of the country, north and south, rural and urban. The ways

desegregation is carried out must always be tailor-made to the

unique features of the school district involved, but still must be

consistent with the principles of the Brown case, decided over

three decades ago.
In addition to issues related to desegregation, other important

decisions by our courts have held that it is unconstitutional to

practice racial discrimination in school discipline, and in the tes-

ting, placement, and tracking of stuclmts. Cases show that all

too often a disproportionate number of black and Hispanic stu-

dents have been suspended or expelled, that invalid tests have

been used to place them into classes for the mentally hand-

icapped as well as into low ability classes without appropriate

remediation to help them gain the equal treatment guaranteed

by the Constitution as well as federal and state laws.

Thus, it is clear that parents have often used the courts suc-

cessfully to overcome illegal discrimination in schooling and to

secure due process and equal treatment for their children.
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CHAPTER 6

Sex Discrimination
in the Schools

May girls try out for boys' teams?

Must schools provide opportunities for interscholastic athletic com-
petition for both male and female students?

May boys try out for girls' teams in non-contact sports?

ust schools provide identical amounts of money for the support of
ale and female sports?

Does Title IX forbid sex discrimination in the curriculum?

May public schools provide separate schools for boys and girls?

May different standards be used for the admission of boys and girls
to school?

May schools expel pregnant students?

Are students protected against sexual harassment?

Must the school faculty and staff be sexually integrated?

How broad is the application of Title IX in an institution?

More than half the students in our public schools
are female, and more than half of the teachers are
women. Even so, various areas of school life have

historically discriminated in favor of male students. Until quite
recently schools commonly restricted certain courses to boys
only, provided preferential treatment to boys' athletic activities,
suspended or expelled pregnant students and treated boys and
girls differently in other school-related activities. Boys, too,
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have been discriminated against in school, for example, when
forbidden by some authorities to take cooking or sewing cour-
ses. But, by and large, they have faced far fewer problems
because of their sex than girls have.

Have these policies and practices been changed or
eliminated? Must boys and girls be treated identically by public
schools, or can some school practices be legitimately influenced
by considerations of sex? In this chapter we look at cases related
to these and other issues involving sexual discrimination and
stereotyping. We also discuss Title IX,1 a federal law that has
become a powerful means for eliminating sexual discrimination
from the schools.

Athletic Activities

May girls try out for boys' teams?

High school interscholastic sports are highly organized in the
U.S. and in most states are regulated by state-wide league rules.
As in most states, Minnesota's high schools were regulated
by the Minnesota State High School League, which had the
following rules:

Girl: shall be prohibited from participating in the boys'
interscholasnc athletic program either as a member of the
boys' teams or a member of the girls' team playing the
boys' team. The girls' team shall not accept male mem-
bers.

Despite this rule, Peggy Brenden wanted to play on her high
school's boys' tennis team. She was an outstanding player,
ranked number one among the 18-year-olds in her area during
1972. Since there was insufficient interest in tennis among
the girls of her school, there was no girls' team and thus no
interscholastic competition for Peggy. By contrast, the boys
had a team, a coach, and a regular schedule of matches. School
officials, citing the League rules, refused Peggy an opportunity
to compete for a place on the boys' team.

Peggy and her parents went to court claiming that her civil
rights and her rights to due process and equal protection had

Qu
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been violated. Her case eras heard, together with the case of
Tony St. Pierre, a 17-year-old female student at the Eisenhower
High School, in another Minnesota school district, who had
been denied the right to compete on the boys' cross-country
running and cross-country skiing teams.2

The school districts maintained that the League rule was
reasonable and protected the fair and orderly conduct of inter-
scholastic athletic competition. Furthermore, they claimed that
such competition was a privilege, not a right, and therefore
could be regulated by the schools.

In deciding this case, the court acknowledged the substantial
differences between boys and girls, which in general favor boys
in athletic competition. On the other hand, it also recognized
that Peggy and Tony were exceptional cases. So, although
the court did not declare the League rules inherently uncon-
stitutional, it did strike them down in their application to these
two young women. In the words of the court:

It must be emphasized in this came, however, that these
physiological differences, insofar as they render the great
majority of females unable to compete as effectively as
males, have little relevance to Tony St. Pierre and Peggy
Brenden. Because of their level of achievement in com-
petitive sports, Tony and Peggy have overcome these
physiological disabilities. There has been no evidence that
either Peggy Brenden or Tony St. Pierre, or any other
girls, would be in any way damaged from competition
in boys' interscholastic athletics, nor is there any credible
evidence that the boys would be damaged.3

A rule can be unconstitutional by itself if, for example, it is
arbitrary or unreasonable or if it denies equal protection. Or
it can be unconstitutional in its application. The latter was the
ruling in the Minnesota case. In other words, the court found
that these two exceptional women athletes were prevented from
participating in interscholastic activities "on the basis of the fact
of sex and sex alone." Since the school provided no alterna-
tive competitive programs for them, the rules were &dared un-
reasonable and discriminatory, as applied to Peggy and Tony,
and the girls were declared eligible to compete on the boys'

k
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teams. Moreover, the state High School League was forbidden
to punish the schools on w hose teams the girls would compete.

Must schools provide opportunities for interscholastic ath-
letic competition for both male and female students?

Not necessarily. Public schools do not have to provide such
activities at all. That is a policy to be decided by each state or, in
the absence of state laws, by each school district. But if a school
district provides such opportunities, they must be a'ailable to
all on equal terms. If, for example, a school has only a boys'
team for such non-contact sports as j,olf, tennis or swimming,
girls have the right to try out for positions on the teams.

What if there are teams for boys and girls? Can a superior
girl athlete try out for the boys' team if the girls' team doesn't
provide enough of a challenge for her? Not in most states. In
the absence of specific state laws or regulations, courts have
ruled that separate teams and leagues for boys and girls are
reasonable and not discriminatory. Many educators support
this separation as the best way to encourage both boys and
girls to participate in athletics. Although it doe., not benefit
the exceptional female athlete, it does help the average girl.
Certain statesMichigan and New York, for examplehave gone
further than the courts, making girls eligible for membership
on boys' non-contact sports teams even in schools where girls'
teams exist. Another alternative would be the establishment of
both a top team based solely on ability and separate teams for
boys and gills to encourage broad participation. But budgetary
considerations lead most school boards to establish only two
teams: boys' and girls'.

Until now, we have been talking about non-contact sports.
What about contact sports such as football, basketball, baseball,
or hockey? There have been fewer cases in this area, but in
Pennsylvania, where the Equal Rights Amendment has been
voted part of the state constitution, a court ruled that both boys
and girls can try out, on an equal basis, for all athletic teams,
including those in contact sports.

More than a dozen other states have added Equal Rights
Amendments to their constitutions under which parents aad
students may pursue equal treatment in school sponsored ath-
letic activities. In most states, these amendments have not been

r
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litigated as yet, thus the precise application to school sports is
not yet clear.

However, there have been some court cases related to girls'
participation in contact sports on boys' teams. For example, two
girls went to court when they successfully tried out for the boys'
basketball team at the middle school level in Yellow Springs,
Ohio, and the Ohio High School Athletic Association (OHSAA)
prohibited coed teams in interscholastic contact spurts. The
6th Circuit Court held that the rules of OHSAA were more
restrictive than Title IX, the federal law, therefore schools need
not follow them. In contact sports, Title IX does not prohibit
girls from trying out for boys' teams, but leaves that decision
to the discretion of schools. Thus, ruled the court, schools may
allow girls to try out for the boys' basketball team, and the
rules of OHSAA could not prevent this or exclude coed teams
fro n league competition. Title IX, which is a federal law, takes
precedence over league rules.4

In a related case, a federal district court upheld the right of a
13-year-old female to try out for the junior high school football
team. The school offered football for boys only and volleyball
for girls only, but Nicole Force wanted to play football. The
school argued that 13-year-old females are more likely to get
injured in coed football than 13-year-old males, and therefore
the exclusion of girls was reasonable. The court was presented
evidence that while in general it was true that girls at this age
would be more likely to be injured, there was no evidence that
this particular female ,ould not safely play junior high school
football. Thus, the court applied a stringent test and hell that
the school, in order to use a gender-based classification, must
have a very persuasive justification for its action.

Some 13-year-old boys can't safely participate in football, yet
all boys are not excluded. The exclusion of all girls reflects a
historic paternalism toward girls, and that is a violation of the
Equal Protection Clause of the Constitution.5 Thus, if parents
suspect that their daughters are being excluded from school
athletic participation unfairly, based on sex discrimination, they
may explore several areas of remedies. They may have rights
under the U.S. Constitution, under Title IX, under their state's
constitution, state laws, or even under local school policies.

May boys try out for girls' teams in non-contact sports?
They have no legal right to do so, 41though schools are not



94 PARENTS, SCHOOLS, AND THE LAW

prohibited by law from allowing such opportunities. This ques-
tion arcse in various communities, particularly in volleyball,
when sew ols provided teams and interscholastic competition
for girls only. Amherst Regional High School in Massachu-
setts, for example, allowed boys to play on the girls' team, but it
took court action to force the state athletic league to allow such
coed teams, under the state Equal Rights Amendment. But,
in the absence of a state E.R.A., a similar lawsuit .n Arizona
was filed under the Equal Protection Clause of the Fourteenth
Amendment of the U.S. Constitution. In this case, the Circuit
Court held that the exclusion of boys from girls' teams does not
violate the Constitution.

The court reasoned that in cases involving gender-based dis-
crimination there must be an important governmental pur-
pose, and the rule must relate to the achievement of that pur-
pose. What is the important governmental objective here?
It is to provide equal opportunities for males and females to
participate in sports and to overcome historic discrimination
against women in athletics. Is the exclusion of boys related
to these objectives? Yes, it is, ruled the court, after examining
the skills required for success in volleyball and the physiologi-
cal differences between boys and girls. It is generally accepted
that if everyone were allowed to try out for the same team in
volleyball, 5oys would have an undue advantage over girls.
Boys' paiticipation would reduce the opportunities for girls.
Thus, the court said that "while equality in specific sports is
a worthwhile ideal, it should not be purchased at the expcnse
of ultimate equality to participate in sports."6

The contrast between what happened in the Arizona case
and the earlier mentioned case from Amherst, Massachusetts,
is helpful to point up the difference between states that have
E.R.A.'s and those that do not. While the exact meaning and
consequences of the state E.R.A.'s will not be known until after
many cases have been -tigated under them, it is clear that they
do provide some righ. which courts have not granted under
the Equal Protection Clause of the U.S. Constitution.

Must schools provide identical amounts of money for the
support of male and female sports?

Generally, no. Historically, most of our schools and school
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districts have given much larger budgetary allotments to male
athletic programs than to female ones, and on the whole, male
students have tended to participate more in sports than females.
So most people thought it senseless for schools to provide iden-
tical resources for male and female athletics.

It is probably true that these limited opportunities and expen-
ditures were themselves part of the reason that girls participated
less in sports. But there is some evidence that this situation is
changing. There are, however, no authoritative court rulings
on the question of equal expenditures for female and male ath-
letics.

The federal legislation commonly known as Title IX may
prove to be the most effective means to bring about equality
in budget and other allocation for athletics. It provides that.

No person in the United States shall on the basis of sex be
excluded from participation, be denied the benefits of, or
be subjected to discrimination under any education pro-
gram or activity receiving Federal financial assistance.

Moreover, its regulations specifically refer to athletic pro-
grams and forbid discrimination in the provision of supplies,
equipment, facilities and supporting services of various types.
While these regulations clearly require equal treatment, they
also recognize that there is not always sufficient interest among
students to form teams for males and females.

In addition to Title IX, which is federal law, many states
have passed legislation requiring more equitable treatment of
female athletics in public schools. Parents should get to know
the laws of their own states as well as the national law and
the Constitution, since state laws are often more specific and
helpful.?

Other Concerns

Does Title IX forbid sex discrimination in the curriculum?

Yes. Although we have focused our discussion on athletics,
the same principles apply to other school activities. We have
paid less attention to questions of sex discrimination in the

1 3:
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curriculum and the availability of courses and programs because
such practices quickly crumbled before the law. Title IX forbids
sex discrimination in the curriculum, in courses and programs.
Some states, such as New York and Massachusetts, have passed
laws prohibiting the exclusion of students from any course of
instruction by reason of sex. In states which have no such laws,
suits have been brought against these practices. In every case,
the suits have been quickly settled, and the practices changed.

This is not to say that all schools currently practice equal
treatment of boys and girls. Tradition, ingrained customs, and
habits are difficult to change. Many parents, for example,
believe that girls should stay out of shop courses and boys out
of cooking and sewing. There are also those who think that
girls should not compete for positions on the boys' tennis or
golf teams. So, even when laws and official policies support
equal opportunities, the informal pressures of a school and the
community often discourage equal participation by male and
female students.

May public schools provide separate schools for boys and
girls?

Yes, answered a Pennsylvania court, if the schools are
provided on an equal basis to both male and female students.8
Th wisdom or educational value of such separation is not a
legal question, the court said, and courts do not take stands
for or against such arrangements, since they are basically the
concern of educators and parents (and perhaps students). As
long as they do not establish unfair or discriminatory treatment
of either group, the courts are not likely to substitute their wis-
dom for that of the school and the parents.

Various commentators have noted that the doctrine of
"separate but equal," which was struck down when the separa-
tion is based on race, seems to be acceptable when it is based
on sex, if there are legitimate educational reasons for the
separation. An equally divided Supreme Court affirmed this
ruling. In other cases where the Supreme Court ruled on sex
discrimination, it has not applied standards as rigorous as it has
in cases of racial discrimination.
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May different standards be used for the admission of boys
and girls to school?

A Boston case said no. In 1970, Boston Latin School had two
separate buildings. Boys Latin with a capacity of 3,000 students
and Girls Latin with a capacity of 1,500. Each year, the city
school department determined the necessary entry scores on
the written examination for each by first checking the number
of vacancies in each building. In 1970, girls had to score 133 to
be admitted, while boys had to score 120. The court held this
arrangement to be a violation of the Equal Protection Clause of
the Fourteenth Amendment.9 A similar decision was reaLhed
in a San Francisco case in 1974.10 Title IX also prohibits such
practices.

In a recent case, courts struck down the admission policies of
the Massachusetts Maritime Academy when evidence indicated
that such policies and procedures were tainted with sexual dis-
crimination. The Academy claimed to be exempt from Title IX
because it has traditionally admitted only one sex, and Title
IX grants such exemptions The lawsuit, however, was not
brought under Title IX, but under the U.S. Constitution, and the
Circuit Court held that sut.h discriminatory admission policies
of a public institution violate the Equal Protection Clause of the
Fourteenth Amendment.11

May schools expel pregnant students?

In the past, most people agreed that married or pregnant stu-
dents should not continue attending scheol, on the grounds
that pregnant girls or married students disrupted school ac-
tivities, that sexual relations amung teenagers were immoral,
and that pregnant girls and married students were physically
and psychologically better off away from school.

In recent years this trend has been reversed. Although some
school boards and educators would still exclude married or
pregnant students from high schools, more and more believe
that these students need education and that their "corruptive
influence" has been grossly exaggerated. Courts have held that
where a .-.:ate provides public schools for teenagers, pregnant
and married students have a right to attend.12 Furthermore,
Title IX regulations specify that if a school offers a separate
pro:am ft- pregnant students, it must be comparable to that
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offered for non-pregnant students, and students must be gil,en
a choice whether or not to attend such separate programs.

In an effort to discourage early marriages, some schools still
bar married students from extracurricular activities, athletics,
and student offices. In 1959, a Texas court upheld such a
school rule. The court made no judgment on the wisdom of
the rule, but merely said that it wa::. a matter for the Board of
Education and that it would not interfere unless the school rule
was arbitrary and unreasonable.13

On the other hand, different results were reached in more
recent cases in Texas,14 01110,15 and other states. Courts now
find extracurricular activities to be an important part of the
school program and ask whether the student's marriage inter-
feres with school discipline in a material and substantial way.
If it does not, the court considers the rule to be arbitrary and
protects the student's right to participate in the activity.

Since Title IX specifically forbids discrimination either in class
or in extracurricular activities because of a student's marital
status or pregnancy, there should be very few lawsuits in the
future, It must be pointed out, nevertheless, that many girls
still drop out of school as a result of mairiage or pregnancy.

Are students protected against sexual harassment?

Yes, they are. Sexual. advances tc. ward students by teachers,
administrator:, or other school employees constitute immoral
and unprofessional conduct for which appropriate legal action
may be taken. This has always been the case in our schools,
even before the term "sexual harassment" became popular.
Recent federal and state laws have been enacted to protect

,.lusts from sexual harassment in the work place. Student:,
however, have always been protected by law against sexual ad-
vances made by school 2itployees because students lack the
It b-1 capacity to give consent and oecause it is presumed that
the adults are in a position of power over students.

Must the school faculty and staff be sexually integrated?

Title IX regulations forbid discrimination in employment in
schools, except military schools and those religious schools
where compliance would 1,;u:ate religious tenets. Schools that
receive or benefit from federal funds must not discriminate in
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recruiting, hiring, promotion, tenure, job assignment or any
other aspect of employment and must incorporate principles of
Affirmative Action. "Affirmative Action" means that schools
must make positive efforts to search for and find qualified
female and minority personnel to fill job vacancies. This policy
goes further than nondiscrimination. It places a responsibility
on schools to increase their efforts and broaden their search for
candidates who belong to the groups that are under-represented
on their faculties or in leadership positions. From the perspec-
tive of parents, it could be said that there is a right to a teaching
faculty and staff that are sexually nonsegregated.

How broad is the application of Title IX in an institution?

A 1984 decision by the Supreme Court severely restricted the
application of Title IX and perhaps of some other civil rights
laws that use similar language. The Court held, in effect, that
just because some segment of the institution receives federal
funds does not mean that Title IX will apply to all programs at
that institution.

In the Grove City College case16, some students attending
a private institution, received Bask Educational Opportunk
Grants (BEOG). The Court ruled that it was not the intent of
Congress to apply Title IX to the entire school "...because one
of its students received a small BEOG or because one of its
departments received an earmarked federal grant." This ruling
is very significant because it severely restricts the application of
Title IX by making it program-specific rather than institution-
wide. In other words, a school that receives federal support for
its programs in departments A, B, and C, may still discriminate
based on sex in departments D, E, and F. To limit the impact of
Grove City, and to present its influence from spreading to other
civil rights legislation, efforts hate been made to pass legisla-
tion clearly stating the intent of Congress to reverse the im-
pact of Grove City. Until now, such efforts have not succeeded
because various issues beyond sex discrimination in education
have been introduced into the legislative debate.

1 i7
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Summary
Court cases as well as federal and state laws have made sig.

n.ficant gains in reducing sexually discriminatory practices dur
ing recent years. While all aspects of schooling have felt the
influence of such changes, perhaps the areas of greatest signifi
cance to parents fall under three headings. (1) female students'
access to sports, (2) equality in admission and in the curricuhm.
and (3) schooling of married or pregnant students.

Sports

Even though schools still pros ide more athletic actit Ries for
male than for female students, progress has been made toward
equality in sports. The discrepancy might well be the function
of tradition and the slow rate at which some habits change.

Schools do not have to provide inter-scholastic athletics.
But if they have such teams, as a general rule they must be
made available to both girls and boys on a nondiscriminatory
basis. This means that in non-contact sports schools could hate
separate teams for boys and girls, each with proper equipment,
coaching, and other support services as requited by title IX. If
only boys' teams are available, girls must have opp, rtunities to
compete for positions on them. Some states hat e gone further
and by state law ur constitutional amendment have prot ided
opportunities for girls to try out for boys' teams even when
there were separate teams for boys and girls. Some states hate
even opened up contact sport partiLipation to males and females
alike.

Admission, Curriculum, and Counseling

In recent years public schools have tended to be co-
educational, and admission policies hay e not been based on sex.
But occasional cases have arisen. One of these, a Pennsylv ania
case, upheld the right of a school district to provide for separate
schools for boys and girls as long as the schools were equal in
quality. In a Massachusetts case, however, admission practices
at Boston Latin Schools were struck down, because girls had to
score higher than boys on a standardized test.
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In the past, the curriculum contained many sexually
segregated classes. Girls often could not take woodworking or
auto shop, and boys were often excluded from cooking, sewing,
and even typing. These practices are fast disappearing, and
they are clearly illegal. Books and other school materials are in-
creasingly exariined to eliminate sexual stereotypin ;, and most
counselors no longer offer vocational advice on the basis of sex
alone. But when discriminatory practices continue by inform.. I
means, "friendly" advice, and subtle pressures, parents can
change them more effectively than courts or legislatures.

Pregnancy and Marriage

In the past, most girls who got married or pregnant dropped
out of school. School policies encouraged and often required
them to do so. Some schools still have policies discouraging
teenage marriages and pregnancies, though increasingly these
are being challenged.

States with compulsory attendance laws specify limits for
schooling. Within those age limits, ,,tudents have a right to
attend school even if they marry, and the sme holds true if
they become pregnant.

The law is in conflict regarding the rights of married a id
pregnant students to participate in extracurricular activities or
hold student offices. Some courts have upheld school rules
that presented married students from participating in athletics,
while courts in other jurisdictions have held ,uch rules to be ar-
bitrary and unreasonable. Most courts are increasingly protect-
ing the rights of married or pregnant students to full participa-
tion and completion of their schooling. But in some of these
matters, the courts will respect the discretion of local school
boards, therefore, it becomes very important for parent groups
to make their opinions known and do what they can to in-
fluence local school policies.

1I 9
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CHAPTER 7

Student Injuries
and the Right

to Compensation

When can a teacher be held liable for a student's injury?

When is a teacher negligent?

Is constant supervision required?

Is supervision required affe: 5.::.uol hours?

What is the student-teacher ratio required to provide safe supervision?

When must students be warned?

How careful must schools be?

Is a careless teacher automatically liable?

Does a school's insurance cover medical expenses for injured
students?

Do schools have defenses against liability?

What is "contributory negligence?"

If a student is negligent, does this always prevent recovery?

Does a student sometimes assume the risk of being injured?

Can teachers use "governmental immunity" as a defense against
negligence?

Does a parental "waiver" or "release" prevent injured students from
suing?
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Can a parent sue on her own behalf for injuries to h.:r child?

Can school employees be held liable for making false statements
about students or parents?

Can a teacher be held liable for reporting, but failing to prove, paren-
tal abuse?

Can parents be held liable for publicly criticizing teachers or ad-
ministrators?

If a parent's suit is "frivolous," could he be required to pay for the
defendant's attorney's fees?

Can parents be held liable for the property damage of their children?

May schools be held liable if they fail to exclude a student or
employee with AIDS?

What kinds of damages are awarded by courts?

Can school officials be held liable for violating a student's constitu-
tional rights?

When a student's rights are violated, how will the amount of damages
be determined?

Schools have a legal duty to provide students with safe
facilities and adequate supervision. If a student is injured
because of the negligence of a teacher or other school

employee, the student may be entitled to compensation. But
this does not mean that schools are responsible for damages
every time a student is injured. Most injuries are accidents for
which no one is legally responsible.

This chapter outlines the legal principles that courts apply
to cases when parents allege that their children were injured
because of the school's negligence. Lawyers refer to these prin-
ciples as the "law of torts." In addition to physical injuries, the
chapter considers when educators can be held liable for violat-
ing a student's constitutional rights or injuring his reputation.
It also considers whether parents can be held liable for injuries
caused by them or their children.

When can a teacher be held liable for a student's injury?

A teacher can be held liable for damages to an injured student
if the student proves four things. (1) the teacher had a duty to
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be careful not to injure the student and protect her from being
injured, (2) the teacher failed to vse due care, (3) the teacher's
carelessness caused the injury, and (4) the student sustained
provable damages.

Usually, in cases of student injury, it is easy to prove that
teachers have a duty to be careful toward their students and that
the injuries resulted in monetary damages. Sometimes there is a
question about what caused the injury. In most cases, how cker,
the critical question is whether the teacher violated his or her
duty to be careful and therefore was negligent.

When is a teacher negligent?

The Sheehan Case1. Margaret Sheehan was an eighth-grade
pupil at St. Peter's School. One spring morning during recess,
a teacher took Margaret and nineteen other girls to an athletic
field where a group of eighth-grade boys were playing baseball.
After directing the girls to sit on a log on the third-base line,
the teacher returned to the school building. About five minutes
after she left, some of the boys began to throw pebbles at the
girls. Although the girls protested, the boys continued until
one of the pebbles struck Margaret in the right eye, seriously
injuring her.

Margaret's parents sued for damages on her behalf, claiming
that the school and the teacher were negligent in failing to
supervise the children's recess adequately, since the teacher
was absent from the athletic area from the time she brought
the girls there until after the accident.

After both sides presented their case, the judge instructed
the jury: "It is the duty of the school," he said,"to use ordi-
nary care and to protect its students from injury ...suiting from
the conduct of other students under circumstances where such
conduct would reasonably hake been foreseen and could hake
been prevented by the use of ordinary care." But, the judge
said, "there is no requirement of constant supervision of all the
movements of the pupils at all times."

The jury, whose duty it was to apply the law to the facts of
the case, found that it was reasonable to foresee that a student
might be hurt as a result of failure to supervise the athletic area
and decided that the school was negligent. The school appealed
on the grounds that there was no proof that watching boys play

1. 1 3
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baseball had been dangerous in the past or that supervision
would have prevented the accident.

The appeals court ruled in Margaret's favor on the grounds
that children have a "known proclivity to act compulsively
without thought of the possibilities of danger," and that it is
precisely this lack of mature judgment that makes supervision
vital. "The mere presence of the hand of authority," wrote the
court, "normally is effective to curb this youthful exuberance
and to protect the children against their own folly."

Does this mean that a teacher is expected to anticipate every
situation where one child may suddenly injure another? No.
The law does not expect a teacher to prevent an unforeseen
injury that could happen quickly and without warning. But
this was not such a case. Here the girls protested when the
pebble throwing began, and the boys continued pelting the
girls for several minutes before Margaret was injured. Under
these circumstances, the jury concluded that a teacher using
reasonable care wou!cl have stopped the boys and prevented the
injury and that the teacher was therefore negligent in leaving
the athletic field unsupervised.

Is constant supervision required?

Two teachers in Chicago's Medgar Evers School organized
a trip to the t ity's Field Museum of Natural History for about
fifty students, ranging from 12 to 15 years of age.2 When they
arrived at the museum, the students were allowed to divide into
smaller groups and look at the exhibits without supervision.
While away from the teachers, Roberto Mancha was beaten by
several boys who were not connected with the school.

Roberto's parents charged that the teachers who orgaitized
the trip were negligent in failing to supervise their students
in the museum. Clearly the teachers were required to exercise
reasonable care on such a trip. But the question posed by this
case is whether that duty extended to foreseeing and guardir.g
against the injury that occurred. This would depend on the
likelihood of injury, the size of the burden of guarding against
it, and the consequence of placing that burden upon teachers.

In this case, the court considered the risk that a 12-year-old
boy would be assaulted in the museum as minimal, and the
burden that would be imposed on the teachers in guarding

ft itti
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against it heavy, since it would require constant surveillance.
Such a burden would discourage teachers from providing many
useful and enjoyable extracurricular activities, since a baseball
game or even a game of hopscotch could suddenly break into a
fight that produced serious injury.

This does not mean that teachers are never required to
provide constant supervision on a field trip. Oil the contrary,
the court indicated that slid- supervision would be required,
for example, when students are taken to a stone quarry, a place
where there is dangerous machinery, or where there is reason
to believe an assault might take place. But the museum was a
"great educational enterprise" for teachers and students, not a
place of danger. Under these circumstances, the teachers did
not have a duty to anticipate an assault or directly supervise
the entire museum trip among 12-to-15-year-old students.

Similarly, a North Carolina court ruled that a teacher is not
under a duty to remain in het classroom at all times while her
pupils are present.3 The case involved a sixth grade girl who
was injured as a result of two classmates who were "sword
fighting" with their pencils while their teacher finished lunch.
Since such fighting had not occurred in the past, the court
reasoned that the teacher was not negligent for failing to 'oe with
her students at the time because she could not have redoonably
foreseen that an injury would occur because of her absence.

On the other hand, in a 1.983 Louisiana case, the school board
was held liable for an injury to Tiffany Carson, a third grade
student, because of negligent supervision.4 Tiffany's eye was
injured by boys .hrowing apples into the girls' restroom during
lunch time. The principal and teachers knew that there were
frequent problems in the place where the accident occurred,
but the teacher assigned to the area was not on duty at the
time. Under these circumstances, the court ruled that failure to
provide adequate supervision for the area led to Tiffany's injury
and therefore constituted "gross negligence on the part of the
school."

Is supervision required after school hours?

This depends on the circumstances. In Louisiana, a court
held that a school was not liable for injuries that occurred to
a student in front of the school two hours after classes were
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dismissed. The reason? A school usually has no responsibility
to supervise a schoolyard after school hours or during vacations
in the absence of school-sponsored activities.5

On the other hand, the situation would be different when
school officials invite students back to school. Thus, another
Louisiana court ruled that a school was responsible for injuries
to a six-year-old student who returned to school for track prac-
tice that was negligently supervised. The school was held liable
because the principal announced the practice, and teachers dis-
tributed flyers that assured parents that their children would be
under "tight supervision" while on school grounds.6

What is the student-teacher ratio required to provide safe
supervision?

The level of supervision required varies with the number,
age, and maturity of the students and the danger of the activity
involved. Under some circumstances, it might not be unreason-
able for one teacher to supervise from 50 to 100 students. On
the other hand, a court has held a school guilty of negligence
for failing to provide close and continuous supervision over a
"perilous" playground situation (a merry -go -round going too
fast) involving one teacher and only a few fourth grade girls.7

When must students be warned?

In addition to providing supervision, teachers have a duty to
instruct and warn students concerning the proper use of equip-
ment and facilities, whether in class, gym, shop, or anywhere
else in school. Failure to do so may constitute negligence. Thus,
a physical education teacher w.is found negligent for allowing
two boys to engage in a "slugging match" because he failed to
give instructions in self-defense to any of the students. Similar-
ly, a chemistry teacher was found negligent when she failed to
instruct students in the proper precautions to follow while car-
rying out an experiment in the production of explosive gases.9
And a Wisconsin court found negligence in the case of a 21-
year -old vocational student who was injured while operating
a complicated high speed machine without being given proper
instructions.10
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How careful must schools be?

The legal principles applied in cases like these are clear.
Teachers and other school employees have a duty to exercise
reasonable care not to injure their students and to prevent them
from being injured. "Reasonable care" is that degree of care
that a reasonable teacher of ordinary prudence would exercise
under the circumstances. The circumstances considered would
include the age, maturity, and experience of the students and
the extent of the danger involved. Whether a teacher exercised
reasonable care is a factual issue, decided by the jury or the trial
judge.

When circumstances are obviously dangerous, as in shop
or physical education, a teacher would be expected to exer-
cise greater care than in, for example, the mathematics class.
A teacher's failure to be more careful when the dangers are
greaterto provide closer supervision, clear warnings, and
careful instructionswould constitute negligence.

In the case of Margaret Sheehan, it was decided that the
teacher did not exercise reasonable care in leaving Margaret
and her classmates at the baseball game without supervision.
In the case of Roberto Mancha, however, the court did not feel
that reasonable care required the teachers to provide constant
supervision of all the students while they were examining the
exhibits in the museum.

Is a careless teacher automatically liable?

No. Many parents believe that if a school employee is
negligent, she is automatically liable for damages. The case of
Wilmer Nash shows that the parents of an injured student must
show more than negligence to recoverthey must also show
that the employee's negligence was the cause of the injury."

After school one day, Wilmer, a Louisiana elementary school
pupil, was waiting with a group of classmates for the school
bus to take him home. While waiting, Wilmer was struck in the
face with a stick carried by a little girl who was playing near
him. The blow left Wilmer blind in his left eye, and his parents
sued the school for failing to provide adequate supervision.

The court acknowledged that schools are required to provide
supervision while pupils are waiting for the school bus. And
the evidence indicated that the teachers had failed to provide
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any supervision a: the t:Erk: Wilmer was injured. But the court
did not find eithe, the school or the teachers liable. Wilmer's
attorney was no able to pros that proper supervision would
have prevented he that, in other words, there was
a causal connection betweer the al.,,ence of supervision and
Wilmer's accident.

"How," asked the judge, "cc ald any teacher anticipate a
situation where one child, while teasing another child, would be
struck in the eye with a stick by a third child?" Even if such ac-
tion could have been anticipated, there was no evidence that the
injury could have been presented if a teacher had been present.
"As is often the case," concluded the js. ge, "accidents such as
this, involving school children at play, happen so quickly that
unless there was direct supervision of every child (which we
recognize as being impossible), the accident can be said to be
almost impossible to prevent." Thus the court ruled in favor
of the school because Wilmer's parents had failed to show any
causal connection between the absence of supervision and the
accident that occurred.

A similar case arose in New York where a student was
seriously injured when he jumped for a basketball and bumped
heads with another student.lz The parents of the injured stu-
dent sued the school for failure to provide prsper supervision.
But the court ruled that there was no "legal causal connec-
tion" between the absence of supervision and the injury. The
presence of a teacher would not have stopped the boys from
bumping their heads together. "That," said the court, "is one
of the natural and normal possible consequences or oseurrences
in a game of this sort which cannot be prevented no matter how
adequate the supervision."

Thus, these cases indicate that in order to hold a school
employee liable for a child's injury, parents have to pros e both
that the employee was negligent and that there was a causal
connection between the negligence and the injury.

Does a school's insurance cover medical expenses for injured
students?

Not usually. Insurance policies for schools vary in their
coverage. But they rarely cover medical expenses for students
unless the school is negligent.
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Often, schools inform parents of special medical policies that
can be obtained for their childrenespecially fur students in-
volved in athletic activities. If parents are not told about these
policies, someone on the school staff may be administratively
negligent. But it is not likely that such negligence would make
the school or its insurer liable for a student's medical expenses
since the failure to inform the parents was not the cause of the
injury.

Do schools have defenses against liability?

Yes. Parents suing for damages on behalf of their injured
child may encounter defenses of "contributory negligence,"
"assumption of risk," or "governmental immunity." Of these
contributory negligence is the most frequent and significant.
Assumption of risk rarely applies except to competitive sports.
And governmental immunity may protect some schools, but it
is not a defense for individual teachers.

What is "contributory negligence?"

A negligent teacher migilt not be held liable if a student con-
tributed to his injury by his ow., negligence. For example, al-
though a school bus driver was acknowledged to be negligent
in failing to repair a hole in the floor of his bus, the court
held that he was not liable for damages when it was shown
that the student who was injured had deliberately stuck her
foot through the hole for amusement and was, therefore, con-
tributorily negligent.13 Similarly, a janitor who negligently un-
locked a chemical supply room was held not liable for the injury
suffered by a 17-year-old high school student who carelessly
experimented with chemicals stolen from the unlocked room.14
Thus, if a student fails to exercise that degree of care usually
expected of a person of his age, knowledge, and experience, his
contributory negligence may prevent recovery from a negligent
employee.

If a student is negligent, does this always prevent recovery?

No. The younger the student, the more difficult it is to
prove contributory negligence. Generally, courts will presume
that students under 14 are not negligent, but with sufficient



112 PARENTS, SCHOOLS, AND THE LAW

e,:dence this presumption can be rebutted. On the other hand,
many courts presume that very young children are by definition
incapable of contributory negligence. For example, in Michigan,
Illinois, North Carolina, Ohio, and Wisconsin, cowls hold that
children under seen are incapable of contributory negligence.
In other states a child %1, ill be conclusively presumed to be in-
capable of contributory negligence w hen she is under 4 or 5
years.15 This means that even if such students contribute to
their own injury by carelessness, they may be able to recover
damages from a negligent school employee.

Another factor allowing negligent students to recover
damages is the adoption of "comparativ e negligence" statutes
in most states.16 These statutes modify the common law rule
praibiting recovery by negligent plaintiffs and permit the judge
or jury to compare the relative negligence of both parties.
Thus, if a jury found that a student, whose injurit. resulted in
damages of 5-000, was responsible for 30% of his own injury,
his award from the court w ould be proportionately decreased to
5700. In 1984, for example, an injured high school cheerleader
sued the school district and .wo drivers. Under Minnesota's
comparative negligence law, the jury found the school district
to be 35% liable (because of inadequate super ision) and the
drivers to be responsible for 65% of the in)..13.17 Despite the
trend toward comparative negligence statutes, some of these
laws prohibit any recovery if the negligence of the plaintiff is
equal to or greater than that of the defendant.

Does a student sometimes assume the. risk of being injured?

Yes. The doctrine of "assumption of risk" is a defense Asainst
liability. in certain obv iously dangerous activ Ries such as wm-
petitive sports. It assumes that people %1, I o understand the
danger involved in an activity and v oluntarily engage in it w ill
ingly expose themselves to predictable risks. The doctrine is il-
lustrated by an Oregon case in which a 15-) ear-old student %vas
seriously injured in a football game when he was tackled by two
larger players. The student charged that it was negligent for his
coach to allow an inexperienced freshman to compete against
older, heavier, more experienced players. The judge dismissed
the case and noted "high school freshmen w ho go out for foot-
ball are usually inexperienced," and that on every team there
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are some boys who are bigger and older than uthers.18 Similar-
ly, golfers assume the risk of being injured by a poorly hit drive,
and baseball spectators may assume the risk of being hit by a
foul ball.

On the other hand, the 3regon court wrote that it would be
negligent for a coach to allow a student "to participate in a var-
sity football game without proper or sufficient instruction.-19
Furthermore, a Louisiana court did not protect a coach who
.,!lowed a football player suffe.:ng from severe heat stroke
to remain untreated for th o hours before calling a doctor.2°
Similarly, the assumption of risk defense did not protect the
Philadelphia Board of Elucation from liability fur injury to an
eleven-year-old boy who lost five teeth in a school-organized
floor hockey game because coaches did not require young
players to use helr.ets, face masks, or mouth guards.21 Thus,
students do not assume the risk of improper coaching or
negligence in seeking medical care.

Can teachers use "governmental immunity" as a defense
against negligence?

No. "Governmental immunity" is an old common law
doctrine which holds that since states are sovereign, they and
their agencies cannot be sued without their consent. Some
courts justify this practice reasoning that public funds raised
for schooling should not be used for nun - educational purposes.
But, in recent years, the doctrine has been condemned by
legal writers and abolished by most states.22 In sonic states
that maintain the doctrine, legislatures have authorized school
districts to purchase liability insurance which eliminates the
defense to the extent of the insurance coverage. But, even
in states where governmental immunity still can be used to
prevent negligence suits against school distnub, students can
sue individual teachers who can be held personally liable for
their own negligence.

Does a parental "waiver" or "release" prevent injured stu-
dents from suing?

Not usually. If a school requires parents to sign a waiver,
release, or permission slip before allowing their children to
go on field trips or participate in other special activities, this
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should not relieve teachers or schools of possible liability for
negligence. Waivers may discourage some parents from suing
for their child's injor:es despite teacher negligence But a teacher
always has a duty to act with reasonable care, and a waiver
does not change this duty. Furthermore, a release designed to
exempt a person or institutior in advance from liability for their
negligence may be unenforceable. Thus, the 5upreine Court
of Montana explained that a release exempting a county from

negligence was "illegal and unenforceable because it is con-
trary to the public policy of this state and against the public
interest."23 Even in states where waivers are not illegal, they
are generally interpreted so narrowly that schools are usually
unsuccessful in using them to prohibit negligence , its 24

Can a parent sue on her own behalf for injuries to her child?

Not usually. Typically, if a student is injured, a parent would
bring suit on behalf of her son or daughter. But under special
circumstances, a parent might sue on her own behalf because of
her child's injuries. This was illustrated by an unusual Califor-
nia case in which a mother was allowed to sue a school dis-
trict . emotional distress she suffered after her daughter Iva:
raped. This was allowed because the school officials negligently
decided not to notify the mother after they learned of a series
of sexual assaults against her daughter. The mother alleged
that had she been informed of the assaults, she could have
taken Precautionary measures to insure her daughter's safely
from the rape that occurred later. The court said that school
officials should have foreseen that "covering-up the assaults
would cause the mother "more emotional distress than merely
informing her of the incidents in the first place. "''

Can school employees be held liable for making false state-
ments about students or Parents?

It depends. Citizens cannot be sued for every false state-
ment they makeonly those that are defamatory. Defamation
is a statement made about another person that is not true and
that injures the person's reputation. Oral defamation is called
"slander"; written defamation is called "libel." A person can
sue for libel without proving that the false statements damaged
him financially. Defamation requires that the damaging words
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be communicated to a third person, derogatory words directed
at the plaintiff himself are no basis for legal action. And truth
is a complete defense in a defamation suit.

When school officials make statements about students or
parents that are required as part of their regular duties, they
have a "qualified" or "limited privilege" which may be used
as a defense against charges of libel or slander. This privilege
may protect a school employee against liability for making a
defamatory statement when the statement is made in good
faith as part of his job. But if an educator makes a defamatory
statement that he knows is false, or if he maliciously in-
tends to damage a person's reputation, the qualified privilege
is forfeited. And if school officials make false and damag-
ing statements about students or parents outside the scope of
their responsibilitiesfor example, in gossip to a neighbor or
reporter or in a letter to a newspaper or friendtheir qualified
privilege does not protect them. Thus a California court held
that school board members who mailed a public announcement
accusing two students by name of "serious violation of man-
ners, morals, and discipline" were not immune from a libel
suit.26

Can a teacher be held liable for reporting, but failing to
prove, parental abuse?

Not if the report was made in good faith. In a Pennsylvania
case, parents sued a teacher for defamation for reporting paren-
tal abuse of a student after a court dismissed a state petition con-
cerning the matter. The court ruled against the parents because
state law (1) required teachers to report "evidence of serious
physical or mental injury" and (2) provided "immunity from
any liability" for such actions unless they were intentionally
false. Since the teacher's report of abuse was in good faith, the
suit against her was dismissed even though it was incorrect and
embarrassed the parents.27

Currently, all 50 states plus the District of Columbia have
some form of child abuse and neglect statute. Although the
definition varies in different states, child abuse and neglect
generally include deliberate physical violence, sexual moles-
tation, emotional injury, and negligent treatment. Every state
except Vermont requires teachers to report suspected cases of
child abuse and most provide criminal penalties for failure to do
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sc,. And all states grant immunity to those who in good faith
erroneouriy report child abuse.' -8

Can parents be held liable for publicly criticizing teachers
or administrators?

Not usually. Under the First Amendment, parents have a
right to criticize public school teachers and administrators or
to complain to the school board about their qualifications or
performance. Furthermore, parents hax e a "qualified prig ilege"
in criticizing school employees through appropriate channels.
This means that parents will not be held liable for defamation
even if their criticism is false, unless the teacher can prove
"actual malice" (i.e., that "the communication was made with
the knowledge that it was false or with reckless disregard of
whether it war false or not").29

In a recent Florida case, the state supreme court ruled in
favor of a parent who falsely criticized his son's teacher. The
court acknowledged that a public school teacher does not totally
"surrender the right to vindicate defamation." However, it also
held that a parent's qualified privilege protects him in complain-
ing to a school board about his son's instruction. In this case,
the court ruled that a parent's statements that a teacher "had
harassed and verbally abused" his son and was "unqualified
to teach" may have been defamatory but "do not inherently
demonstrate express malice." A majority of the court concluded
that this criticism (together with a series of phone calls and
visits to the teacher and her superiors) demonstrates "paren-
tal concern for the effectiveness of public schools which our
state. . .should attempt to encourage rather than discourage. "30

On the other hand, parents may be held liable for maliciously
or intentionally spreading false information about teachers or
ad:ninistrators. Thus, where parents make false statements to
other parents (e.g., the teacher is "insane," and "could kill my
child") rather than to school officials, such defamatory remarks
might not be protected.31

If a parent's suit is "frivolous," could he be required to pay
for the defendant's attorney's fees?

Yes. Ir Virginia, a federal judge ruled that a parent's suit
about her son's dismissal from the school band was "frivolous"

f
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and "wholly unnecessary" since state law provided a simple,
less expensive way to resolve the conflict. "If the courts
seriously entertain suits such as this," wrote the judge, "not
only will the courts fall into disrepute, but...the Constitution
will become the subject of derision."32 Because tne parent
prosecuted a frivolous suit, the judge held her liable for the
school's attorney's fees of $2,250.

Can parents be held liable for the property damage of their
children?

Yes. Under state statutes, parents can be held financially
responsible for intentional property damage done by their
children in all but three states. Georgia, New Hampshire and
Utah.33 Generally these statutes are limited to civil rather than
criminal liability, and they only apply to in:entional and mali-
cious actions, not to a child's careless accidents. Although most
laws only apply to property damage, a few (e.g., Illinois, Min-
nesota, and Nebraska) also impose liability on parents for their
child's intentional injury to persons.34 Whit the statutes in
some states limit parental liability to $500 or . 1,000, other states
have no limit. Generally, courts have upheld these statutes
on the ground that they are a reasonable use of the state's
police power "to compensate innocent victims of jul, enile mis-
conduct and to place on parents the obligation to control a
minor child."3

May schools be held liable if they fail to exclude a student
or employee with AIDS?

Not unless the school was found negligent based on the
specific facts of the case. Many states anc: school districts now
have policies to guide administrators who are confronted with
this question. The concerns are serious both for students and
adults who have AIDS (and are therefore especially vulnerable
to other diseases) as well as for those who are in danger of get-
ting the virus. There are constitutional issues related to privacy,
equal protection, and due process invob, ed in how schools
handle this matter, and intense concern on the part of parents
who fear that their children might be exposed to AIDS.

Typical policies encourage AIDS to be reported to school
authorities but protect privacy by providing that only those
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with a need to know should have medical information about
a student or employee with the disease. Generally, students
with AIDS may continue regular attendance in school except
those with "skin eruptions" or those who exhibit inappropriate
behavior, such as biting, that endangers others. It is usually
recommended that schools have students or employees w ith
the virus examined and evaluated by a medical team to deter-
mine whether their continued attendance is likely to endanger
others.

There is not yet much legal precedent on this topic to guide
schools. In one h:ghly publicized New York case, brought
by concerned parents to exclude students with AIDS, a trial
judge ruled that a student with AIDS could not automati-
cally be excluded from school, since medical evidence indicated
that AIDS is not transmitted through casual daily contact. The
judge upheld the case-by -case judgment of medical and educa-
tional officials to permit individual students to attend classes
when deemed appropriate. The state court concluded that the
automatic exclusion from school of all children with AIDS
would violate their rights under the Equal Protection Clause of
the Constitution and under the federal Rehabilitation Act that
protects handicapped persons.36 But, in JtAne 1986, the U.S.
Department of Justice issued an opinion that gave AIDS vic-
tims eery little protection as handicapped persons under federal
law.37 As a result, people with AIDS will probably turn to state
law for protection against dismissal.

In short, the law on this complex topic is just develop-
ing and medical knowledge about AIDS is still incomplete.
Nevertheless, schools which create reasonable policies and
apply them with care on a case-by-case basis are not likely to
be held liable for damages. Thus, parents and educators can
work cooperatively to create and revise such policies in light of
changing medical knowledge and legal precedent.

What kinds of damages are awarded by the courts?

Courts can award several kinds of damages. The most com-
mon is compensatory damages. The purpose of this award is to
compensate injured persons for their actual lossesfor their
medical expenses, lost salary, court costs, and other expenses
incurred as a result of the defendant's negligence. Damages
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can be awarded for monetary, physical, or psychological injury.

Exemplary or punitive damages are awarded where defendants
have shown malice, fraud, or reckless disregard for an in-
jured student's safety or constitutional rights. The purpose is

to punish the defendants for their wrongful action and deter

similar action in the future. Nominal damages are a small, sym-

bolic award (e.g., one dollar), where the plaintiff has been
wronged but has not been able to show actual damages.

Can school officials be held liable for violating a student's
constitutional rights?

Yes. In the landmark case of Wood v. Strickland, two Arkan-

sas students were unlawfully suspended for three months
without due process, and their parents sued the school board
for damages.38 (For more on due process, see Chapter 2.) In
this decision, the U.S. Supreme Court ruled that school officials

could be held liable "if they knew or reasonably should have
known that the action they took within their sphere of official
responsibility you'd violate the constitutional rights of the stu-

dents affected."
What if school officials were honestly unaware of students'

rights? The Court responded that an act violating a student's
constitutional rights cannot be "justified by ignorance or dis-
regard of settled, indisputable law on the part of one entrusted
with supervision of students' daily lives." A school official,
noted the Court, must be held to a standard of conduct based

not only on good intentions "but also on knowledge of the
basic, unquestioned constitutional rights of his charges."

These kinds of injuries have become known as constitutional

torts. Based on the Wood case, courts have held principals,
superintendents, and school board members personally liable

for damages to students whose rights they violated.

When a student's rights are violated, how will the amount
of damages be determined?

The Supreme Court answered this question in a case involv-

ing two Chicago students who were suspended for twenty days

without due process.39 Their lawyer introduced no evidence to

show any actual damages they had suffered because 0( their
suspension, but he argued that they should receive substantial

!,
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damages simply because they had been deprived of their con-
stitutional rights.

The Court disagreed. It ruled that when a student is deprived
of his constitutional rights, the amount of damages should
depe Id on the circumstances of the case. A student should
be awarded substantial sums for two reasons: (1) as punitive
damages to deter or punish school officials who intentionally
deprived the student of his or her rights; or (2) as compensatory
damages for actual injury, which can include "mental and emo-
tional distress" as well as financial loss. When the violation is
unintentional and no actual injury is shown, the student is only
entitled to the award of a nominal sum of money.

Summary
To hold a school or its employees liable for injuring a student,

parents have to prove the following:
(1) There was a breach of duty. Teachers have a duty to exer-

cise reasonable care not to injure their students and to prevent
injury to them. "Reasonable care" is that degree of care that a
reasonable teacher of ordinary prudence would have exercised
under the circumstances, which include the age, maturity, and
experience of the pupils and the extent of the danger involved.
When circumstances are more dangerous, as in shop or physical
education, a reasonable teacher would be expected to be espe-
cially carefulto provide close supervision, clear warnings, and
careful instructions. If a school employee does not use reason-
able care, there is a breach of duty, and she is negligent.

(2) The breach of duty was the cause of the injury. It is not enough
to prove that a teacher failed to exercise reasonable care. Parents
must also prove that this failure caused their child's injury.

(3) There was no contributory negligence. This means that if a
student's own negligence contributed to his injury, if he failed
to exercise that degree of care usually expected of a student
of his age, knowledge, and experience, his carelessness may
prevent or reduce his recovery from a negligent teacher or
administrator. However, the younger the student, the more
difficult it is to prove contributory negligence.

Other defenses against liability include "assumption of risk"
and "governmental immunity". Courts hold that students who
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voluntarily engage in activities such as competitive sports as-
sume the normal risks of injury that go along with participation
in these activities. In some states, the doctrine of go% ernmen-
tal immunity prevents parents from suing school districts fur
negligently injuring their children. But in recent decades, most
states have abolished or modified this doctrine. Moreover, a
parental "waiver" allowing children to participate in special
school aaivities generally does not prevent suits for negligence.

School employees can also be sued for libel or slander if
they make false statements which injure the reputation of stu-
dents or parents. Educators have a "qualified privilege" that
might protect them against liability for defamatory statements
made in good faith as p Art of their duties. But the privilege
will not protect them c.om liability for false statements that
are made maliciously or are made outside the scope of their
responsibilities. Parents have a similar qualified p ivilege in
criticizing teachers and administrators.

School officials can be held liable for damages if they take ac-
tions which violate a student's clearly established constitutional
rights. Parents can be held liable for the intentional property
damage of their children. But schools are not likely to be held
liable for failing to exclude a student or teacher with AIDS if
their decisions are based on current medical knowledge.

Courts can award several kinds of damages. compensatory
damages for actual losses, punitive damages to punish defen-
dants where there is malice or reckless disregard for a student's
safety or rights, and nominal or bytitholiL awards where the plain-
tiff has been IN runged, but there are no provable damages. Since
the law does not provide compensation for all student injuries,
parents should consider protecting their children with medical
insurance.
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CHAPTER 8

Accountability
and the Curriculum

Can a school be held liable for poor instruction?

Can a school be held liable for negligent evaluation, classification or
placement?

Can educators be held liable for malicious or intentional educational
injury?

Do local school boards have authority to us. competency tests as a
requirement for graduation?

Can a state department of education require competency testing for
all students?

Could student competency tests violate the Constitution?

Can handicapped students be required to pass a competency test in
order to graduate?

Are teacher competency tests legal?

Do parents have the right to control school policy and curriculum?

Do parents have the right to participate in fae development of school
policy?

Do parents have a right to have offensive books and materials
removed from the curriculum?

Can parents require schools to remove books that offend their
religious beliefs?

Isn't an article that repeatedly uses vulgar words improper?

Can a sch,iol board protect students from language that some parents
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find genuinely offensive?

When are books obscene for students?

Can schools remove controversial books from their libraries?

Do students have a right to be excused from educational requirements
that violate their religious beliefs?

Do parents have the right to demand that specific courses be added to
the curriculum?

Does the Hatch Amendment give parents a right to inspect curricular
materials?

Can psychological tests or treatment be given without parental con-
sent?

Can parents file complaints under the law?

How can parents get more information about the law and its enforce-
ment?

parents, educators, and judges generally agree that
schools should be responsible for providing a sound
education. But what should be done when the educa-

tion is poor? Who then should be held accountable? And how
should that accountability be enforced? Some parents believe
that the best way is to use the "law of torts," under 1hick the
victim of negligence can sue for money damages.* According
to this theory, if schools are negligent in teaching, they should
be held financially liable for damages. Another view puts the
emphasis on the studentsadvocating the use of required com-
petency tests for students as a way to insure that minimum stan-
dards are met. Still others argue that teachersnot students
should be tested to insure minimum professional competence in
the classroom. This chapter discusses each of these approaches
to accountability as well as the issue of parental control over
the curriculum.

Educational Ma Ipraci ice

In a series of court cases since 1973, parents have alleged

*For more on neglience and injuries, see Chapter 7.
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three different kinds of educational malpractice. failure to
provide adequate instruction, negligence in evaluating, clas-
sifying, or placing students, and willful or malicious negligence
by educators. (For related is,Nles concerning the state's duty to
provide appropriate special education, see Chapter H.)

Can a school be held liable for poor instruction?

Probably not. In California, Peter W., a high school graduate
with a fifth grade reading ability, sued the San Francisco F hool
District for failing to provide him with adequate instruction in
basic skills such as reading and vv riting.1 Peter claimed that the
school distiici negligently assigned him to classes w ith instruc-
tors unqualified to teach and classes not geared to his read-
ing ability, failed to keep his parents advised concerning his
educational problems, and allowed him a, idvarce through
the grades even though he did not achiev e tne knowledge re-
quired. His lawyer argued that since schools and teachers have
been held liable for failure to exercise reasonable care in situa-
tions that resulted in physical injury to students, educ,..tort aLio

should be held liable for negligent teaching. But the California
Supreme Court disagreed.

Since schools had never before been held liable for negligent
teaching, this case presented a question of public policy con-
cerning the consequence of exte- .ling liability to educational
malpractice. The court noted two problems would have to
be dealt with if liability were exteuded in this way. First, Peter

alleged injuries would be difficult, if not impossible, for the
courts to measure. "Classroom methodology," wrote the judge,
"affords no readily acceptable standards of care, or cause, or
injury." There are many conflicting educational theories about
how or what a student should be taught. And professional
authorities indicate that the injury claimed this case--the in-
ability to read and writeis influenced "by a host of factors
which affect the pupil subjectively, fro. outside the formal
teaching process" and beyond the control of the schools. Ac-
cording to the court, the causes "may be physical, neurological,
emotional, cultural [or) environmental." Thus the court found
no objective and workable standard of care to measure the
school's alleged miscunduct and no way to determine a causal
connection between the school's alleged negligence and the in-
jury suffered.
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Second, practical financial considerations also led to the rejec-
tion of Peter's claim. The court noted that in recent decades
public schools have been charged with failure to achieve their
educational objectives and with responsibility for man) of
society's problems. Under these circumstances, the court ob-
served that "to hold them to an actionable 'dua of care' in the
discharge of their academic functions, would expose them to
the tort [negligence) claims rca: or imaginedof disaffected
students and parents in countless numbers." According to :lie
court, since school:, are already beset by so many problems, the
ultimate consequenc.: permitting suits such as this "would
burden themand societybeyond cakulation." On the other
hand, the burden w ould not be too great if courts ruled that
school systems found guilty of educat:.inal malpractice were
simply required to providc. wmpensatury remedial education.

Can a school be liable for negligent evaluation, classifi-
cation or placement?

The answer may depend upon the specific facts of the case.
In one New York contro-. ersy, Daniel Hoffman was tested by a
psychologist after he entered kindergarten and was placed in a
class for the ;mentally retarded. The psychologist recommended
that Daniel be retested within two years because of uncertainties
about the boy's ability. But Daniel was not retested for over
ten years, when .. was discovered that he wa,, not retarded.
As a result of these events, Daniel's parents sued the schools
for malpractice da;ming negligent assessment, placement, and
failure to retest their son. Lower courts ruled in favor of the
Hoffmans, reasoning that this was not a simple .ailure to
teach as in the Peter W. case, but involved "affirmative negli-
gence"- the "ilure !o retest Daniel as recommended. However,
the New York Court of Appeals reversed and ruled in a 4-3
duch:lon that the -mc eolicies apply to case-0 .f "educational
misfeasance and nonfeasance"* and that courts should not in-
t -fere with the pre :oval judgment of educators concerning
student placement.2

`N'enfeasarice is not doing the job, »n.,, en$ang., /s uoing the job
improperly.
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On the other hand, in a more recent New York case, a court
awarded Donald Snow SI,500,000 because he had been incor
real) categorized, confined, and treated as an imbecile and not
retested until srx years after a teacher had written that he was
a "very bright" child and would "learn quickly."- The court
distinguished this case from Hoffman on the grounds that the
failure to reassess was "an act of medical malpractice on the part
of the State rather than a mere error in judgment" concerning
"educational progress."

Can educators be held liable for malicious or intentional
educational iniury?

Probably. Commehts by the highest courts in Maryland
and New York indicated that public educators may be held
responsible for intentional negIvnce arising in schools. in the
Maryland case, parents alleged, first, that the school negligentiv
evaluated and misplaced their son, and second, "intentionally
and malicious) furnished false information" concerning his
learning disability and "altered school records to cover up their
actions."4 The court rejected the first part of the parents' claim
based on negligent evaluation and placement. But it did not
reject the second claim. Instead, the court wrC.e:

We in no way intend to shield individual educators from
liability for their intentional torts...Where an individual
engaged in the educational process is shown to have
willfully and maliciously injured a child entrusted to his
educational care, such outrageous conduct greatly out-
weighs any public policy considerations w hick would
otherwise preclude liability.

Similarly, in an earlier malpractice case, the Ness York Court
of Appeals recognized that there could be "gross violations of
defined public policy" which the courts would be obliged to
recognize and correct?

In sum, educators may be held liable for intentional educa-
tional Injury that might resuit from knowingly giving false
or misleading information to parents about their children.
Howevcr, they are nut likely to be held liable for unintentiona:
educational injury that is a result of carelessness or mistakes.
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Minimum Competency Tests

One result of citizen concern for accountability has been the
expansion of minimum competency testing for new teachers
and for students as a prerequisite for graduation or for promo-
tion to selected grades. (See map of states using minimum com-
petency tests, on the facing page.)

Typical statutes require that the state board of education or
local school district establish st-ndards of proficiency in basic
skills such as reading, writing, and mathematics and that stu-
dents be tested periodically (e.g., in the 7th, 9th, 11th, and
12th grades). Regulations often provide for parPrtt conferences
and remedial instruction for students who fail to demonstrate
the prescribed level of competency. Students who tail the final
competency exam are usually not awarded a diploma signifying
graduation but '-hey may receive a certification of completion.
Advocates of this approach believe that, if co:upetency test-
ing is implemented propuly, schools will eliminate the misun-
derstandings that gave rise to the Peter W. case and give a
clearer meaning to a high school diploma. C .ocs feel that com-
petency testing programs may red':ce creativity and flexibility
in the curriculum, ?id that teachers may limit their instruction
to the required competencies.

Do local school boards have authority to use competency
tests as a requirement for graduation?

Yes. A Georgia school district established a policy that each
student must demonstrate minimum ,kills in math and reading
as a requirement for graduation with a diploma. Since neither
the legislature nor the state board of ec'cication required com-
petency tests, students challenged the local board's authority
to impose such a requirement.6 However, a state appeals court
ruled in favor of the school board. It noted that state policy
"specifically permits local boards to require additional credit
units for graduation" and to establish "performance indicators."
Therefore, the court found "no merit" in the argument that the
board's additional testing requirement for graduation exceeds
its authority or conflicts with state policy.
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Can a state department of education require competency test-
ing for all students?

Yes. In New York, for example, a court ruled that the adon-
tion of graduation requirements "including basic competer
exams, to establish a standard that would make a high school
diploma a meaningful credential for the graduate is clearly
within the power of the department of education."7 Thus courts
have held that both school districts and state education agencies
have authority to make high school graduation depend on pass-
ing a minimum competency exam.

Could competency tests violate the Constitution?

Yes. In 1978, Florida required passage of a basic competency
exam in order to receive a high schoo: diploma. When black stu-
dents failed in disproportionate numbers, their parents claimed
that faiiure to award diplomas to their children based on the
test wu.ild violate their constitutional rights. In 1981, a federal
appeals court agreed.8

The first problem with the test was that the state had not
determined that it covered material actually studied in the
classrooms. According to Judge Fay, "If the test covers material
not taught the students, it is unfair and violates the Equal
Protection and Due Process Clauses of the United States Con-
stitution."

The testing violated the Equal Protection Clause because "the
immediate use of the diploma sanction" punished black stu-
dents for deficiencies created by the unequal education they
received in the predominantly black, inferior schools The test-
ing violated due process of law because it changed diploma re-
quirements without adequate time to insure that students were
taught what was on the test. Therefore, the court ordered the
schools to postpone the use of the tests for awarding diplomas.

When the competency tests were again challenged in Florida
in 1983, the courts ruled that he tests were no longer
unconstitutional. The state proved that the test was "instruc-
tionally valid" since students had an adequate opportunity to
learn the skills tested, and the disproportionate failure among
seniors was no longer found to be caused "by past purposeful
segregation."9
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Thus, for parents to make a good constitutional argument,
they must show that their children have a reasonable expecta-
tion of graduating from high school with a diploma, excluding
the competency tests, and that this expectation was abridged
without adequate notice. A competency test would also be un-
constitutional if parents could prove that it covered materials
not 'aught in the schools or that its racially discriminatory im-
pact was due to prior segregated schooling.

Courts vary in their view of how much notice is required.
In the Florida case, the trial court suggested "four to six years
should intervene between the announcL.ment of the objectives
and the implementation of the diploma sanction."10 Other
courts have indicated that a two or three-year period between
the announcement and the testing was sufficient to Rive schools
and students enough time to prepare for the tests."

Can handicapped students be required to pass a competency
test in order to graduate?

Yes. In 1979, New York made passing a basic competency test
a requirement for high school graduation. Thereafter, the Com-
missioner of Education objected when a local district awarded
diplomas to two handicapped students who complete( their
individualized education programs but did not pass tl basic
competency tests. The district argued that to withhold their
diplomas would nave violated federal statutes. But a state ap-
peals court disagreed.12

First, the board alleged that withholding the diplomas vio-
lated section 504 of the Rehabilitation Act which prohibits dis-
crimination against "qualified handicapped individuals.' The
court, however, ruled that the Act is violated "only when
benefits are denied to an individual who is able to meet all of
a program's requirements in spite of his handicap." Since the
students in this case were unable to pass the competency test,
their rights were not violated because they were not "qualified"
handicapped individuals under the Act. Second, the court ruled
that withholding diplomas from handicapped students who are
unable to meet minimum competency standards does not vio-
late the Education for All Handicapped Children Act because
it did not deny them their right to a "free, appropriate public
education." (For more on testing and the rights of special
education students, see Chapter 11.)
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Measuring Teacher Competence

Many parents feel that competency tests should be used to
examine teachers, not students. Support for such tests has
grown substantially during the decade Competency tests
for teachers are used for tw o purposes. to select new teachers
and to screen out incompetent teachers. By 1984, more than 25
states had adopted some testing requirements for new teachers,
and more than 10 others w ere planning such tests." At least
three states, Texas, Arkansas, and Georgia, also use such tests
to evaluate experienced teachers. i4

Are teacher competency tests legal?

While competency tests measure subject matter knowledge,
they don't measure other important characteristics of good
teachers such as energy, dedication, or love of children.
Nevertheless, courts have usually accepted tests as valuable as-
sessment devices as long as they are not used in an arbitrary
manner or for illegal, discriminatory purposes.1

Although teacher competency tests are now generally ac-
cepted for use among new teachers, there is still widespread
debate about their use with experienced teachers. The director
of the Educational Testing Service, whose National Teacher's
Examination is used in over 25 states, refuses to allow the test to
be used "as the sole determining criterion of whether a teacher
should remain in the profession."16 Many teachers argue that
a standard test is the wrong way to assess the competence of
in-service teachers. However, courts have generally refused to
prohibit the use of such tests if they are valid and affected
teachers are given adequate notice.

The Curriculum

Do parents have the right to control school policy and cur-
riculum?

No. For most purposes, each state is in charge of its own
educational system. State legislatures typically make broad
pronouncements concerning educational goals and programs
and then delegate to state boards of education and local dis-
tricts the carrying out of these programs and goals. Usually
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the local school board has primary authority and responsibility
for hiring and firing teachers and administrators, establishing
priorities; choosing texts; and resolving educational disputes
among competing groups of parents, teachers, and students.
As the Supreme Court has written: "By and large, public educa-
tion in our nation is committed to the control of state and local
authorities. Courts do not and cannot intervene in the resolu-
tion of conflicts which arise in the daily operation of school
systems and which do not directly and sharply implicate basic
constitutional values."17 Thus, if parents are dissatisfied with a
school's policy, curriculum, or staff, they usually will have to try
to persuade school boards or legislatures to make the changes
they advocate or persuade the courts that their position is based
on statutory or constitutional grounds.

Do parents have the rignt to participate in the development
of school policy?

Federal law and local school board regulations are increas-
ingly encouraging parents to participate in planning school
policy. All parents can share their concerns and suggestions
with the school board members who represent them. They also
have the right t I attend school board meetings. Furthermore, in
some states such as Massachusetts, parents whose children are
defined as educationally deprived hax,t_ the right to participate
in parent councils which are consulted by school officials in
planning and carrying out programs that affect their children.*
And the parents of handicapped children have the right to par-
ticipate in the development of individual educational plans for
their children.*

Do parents have a right to have offensive books and
materials removed from the curriculum?

Not usually. Parents have objected to a variety of curricular
materials on grounds that they violated their religious beliefs,
that they were obscene and contained dirty words, that they
taught prejudicial attitudes, and that they dealt with topics

" This subject is further discussed in Chapter 13.

"* This subject is further discussed in Chapter 11.
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which they did not believe should be part of the school cur-
riculumsex education, for example. Here are the ways some
courts have dealt with these issues.

In Baltimore, a group of parents sued the Maryland Board
of Education to prevent it from implementing its regulation re-
quiring all local school systems to provide "a comprehensive
program of family life and sex education in every elementary
and secondary school for all students" as an integral part of the
health education curriculum.18 The pa.-ents claimed that they
had "the exclusive constitutional right to teach their children
about sexual matters in their own homes" and that this right
should prohibit the schools from teaching about sex. The court
disagreed. It held that the requirement was a reasonable public
health measure, that it raised no significant constitutional ques-
tions, and that in this case tne state's interest in the health of
its children outweighed the parents' claim.

In a related California case, a parents' organization, Citizens
for Parental Rights, brought suit to prevent the teaching of
family life and sex education courses in five school districts.19
The parents argued that the program violated their religious
beliefs and would expose their children to certain subjects that

were sinful. Although state law allowed parents to keep their
children from participating in the program, the parents argued
that there was a strong, informal pressure on the students to at-
tend, and this pressure interfered with their religious freedom.
But the court did not believe this social pressure amounted to
a violation of the constitutional rights of the parents or their
children. It noted that "a mere personal difference of opinion
as to the curriculum which is taught in our public school system
does not give rise to a constitutional right in the private citizen
to control exposure to knowledge."20

Further, the court pointed out that if a judge prohibited the
sex education program because it offended the religious beliefs
of certain parents, he would be violating the First Amendment,
which prohibits the state from tailoring its curriculum in ac-
cord with the principles or dogmas of any religion. Such an
approach would permit any group of parents "to create chaos
in the school system" by attempting to prohibit portions of the
curriculum that were contrary to their beliefs.
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Can parents require schools to remove books that offend
their religious beliefs?

Not usually. In a controversial 1987 decision, a federal dis-
trict judge, Brevard Hand, banned more than 40 textbooks from
the public schools in Alabama because a group of fundamen-
talist Christian parents claimed that the books supported the
"religion of secular humanism," offended their religious beliefs,
and violated the First Amendment.*21

In a more typical federal case Cassie Grove and her mother
asked that a book which offcnded their Christian beliefs be
removed from the sophomore English curriculum. The Groves
claimed that the use of The Learning Tree by Gordon Park vio-
lated the religion clauses of the First Amendment. But the ap-
peals court did not agree.22 The book did not interfere with
Cassie's free exercise of religion because she was gives, an al-
ternative book to read and was not required to discuss the book
in class. The court explained that it would be nearly impossible
to eliminate everything from the curriculum that was objection-
able to any religious group or inconsistent with their beliefs.

A similar case arose in Kanawha County, West Virginia,
where parents argued that a series of textbooks should be
removed because they contained matter that is "offensive to
Christian morals" and encourages violation of both the Ten
Commandments and civil law. Although the court concluded
that some of the controversial materials were indeed "offensive
to plaintiff's beliefs," it did not find that placing these texts
in the county schools violated any of the parents' constitu-
tional rights.23 judge Hall observed that freedom of religion
"does not guarantee that nothing about religion will be taught
in the schools nor that nothing offensive to any religion will
be taught." Instead, the Constitution prohibits states from en-
couraging or discouraging any religion, and it requires them to
be neutral among different religions and between religion and
non-religion. In conclusion, the judge emphasized that where
no constitutional violations are involked, parents who object to
texts should not go to court but should pursue their concerns

*On March 27, 1987, a federal appellate court temporarily suspended
Judge Hand's order removing the texts from the Alabama schools while
the case is being appealed.
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"through board of education proceedings or ultimately at the
polls on election day."

In a related New York City case, two parents asked a court to
prevent the schools from using Oliver Twist by Charles Dickens
and The Merchant of Venice by William Shakespeare because of
their anti-Jewish bias.24 The court refused. It wrote. "If evalua-
tion of any literary work is permitted to be based upon a requite-
ment that each book be free from derogatory reference to any
religion, race, country, nation, or personality, endless litigation
respecting many books would probably ensue...." The court
concluded that it would be wrong to interfere with the discre-
tion of school officials to assign these books since the offit . 's
acted in good faith and without malice or prejudice.

Isn't an article that repeatedly uses vulgar words improper?

It depends on the article. Robert Keefe was a high school
English teacher who assigned his senior class an article from
The Atlantic entitled "The Young and the Old" which discussed
dissent, protest, and revolt.2D The article repeatedly contained
the word "motherfucker." A number uf parents found the word
highly offensive and protested to the school board. Because of
the protests, Keefe was suspended when he refused to agree
never to use the word again in class. Rut a liberal federal court
ruled that Keefe's suspension violated his constitutional rights,
and in a controversial -comment, it .,sated that the sensibilities
of offended patents "are not the full measure of what is proper
in education." The judge found the article in this case to be
a scholarly, thoughtful, and thought-provoking piece which in
no way suggested immoral conduct.

Can't a school board protect students from language that the
parents of some students find genuinely offensive?

This would depend on the specific situationthe age of the
students, the words used, and the purpose in which they were
used. In the Keefe case, most high school seniors knew the
word, it was used for valid educational purposes, and its use
caused no classroom disruption. But the First Amendment does
not protect obscenity.
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When are books obscene for students?
According to current Supreme Court standards, a book is

obscene if it "appeals to the prurient [or lustful] interest"
of minors, describes sexual conduct in a patently offensive
way, and lacks serious literary, artistic, political, or scientific
value."26 To apply these tests, the material must be judged "as
a whole" and by "contemporary community standards."

In an Ohio case, a state court ruled that Clau ie Brown's
Manchild in the Promised Land and Ken Kesey's One Flew Over
the Cuckoo's Nest violated all these standards. The books were
assigned reading in two optional high school courses and were
objected to by a group of parents. The court agreed with the
parents that "each of these books is offensive to prevailing stan-
dards in the adult community with respect to what is suitable
for juveniles." Although judges in other communities might
have ruled differently, the judge in this case prohibited the
school from assigning the two books as part of the curriculum;
but he allowed them to be used where a parent "has knowledge
of the character of the books and consents to their use."27

Can schools remove controversial bo As from their libraries?
The answer depends on th. facts of the ca_ :. After obtain-

ing a list of "objectionable" books from a conservative parents'
organization, a New York school board removed ten books
from their school libraries because they were allegedly "anti-
American, anti-Christian, anti-Semitic, and just plain filthy."28
But a group of parents claimed that the board's action was un-
constitutional, and a majority of the Supreme Court agreed.

In the Court's opinion, Justice Brennan emphasized that
student,.' First Amendment rights are applicable to the school
;ibrary and that a board cannct ban boAs because of "narrowly
partisan or political" reasons since "our Con:.:.:..utiox does not
pe':nit the official suppression of ideas." If the primal; reason
the board removed the books was to deny students "access
to ideas" with which the board disagreed, then the board's
action was unconstitutional.* On the other hand, a board

*Similarly, the Supreme Court recently ruled that states cannot prohibit
the teaching of the concept of evolution or require the teaching of
"Creationism" in order to protect or advance a paiticular religious
belief. Edwards v. Aguillard. Slip Opinion No. 85-1513 (June 19, 1987).
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could legitimately remove books if they were educationally
unsuitable, pervasively vulgar, or inappropriate to the age,
maturity, or grade level of the students.

Do students have a right to be excused from educational
requirements, that violate their religious beliefs?

They might. Based on Supreme Court decisions, parents
can argue that their children have a right to be excused from
school requirements that seriously interfere with the free exer-
cise of their religion where the excuse would not seriously in-
terfere with important state interests. It was on these grounds
that Amish children were excused from Wisconsin's compul-
sory sthool attendance laws after the eighth grade.29 Similarly,
courts might excuse students from physical education classes i°
or instruction in evolutionary theory for religious reasons.31
(For more on religion and education, see Chapter 4).

Moreover, legislatures and school districts have discretion to
exempt students from requirements that offend their beliefs.
Kansas law, for example, provides that any public school
students "shall not be required to participate in any activity
which is contrary to the religious teaching of such child. . .."3z
On the other hand, courts will probably not excuse students
from requirements that schools consider essential or where a.-
commodation would be administratively impractical.33 Thus a
federal appeals court upheld a Maryland policy of "family life
and sex education...for all students" despite the argument that
it violaied the religious rights of the parents.34

Furthermore, in a recent Tennessee case, fundamentalist
Christian parents argued that the school should not require
their children to be exposed to books that offend their sincere
religious beliefs. In a widely-publicized 1986 opinior 1 federal
judge agreed.35

The judge held that the Free Exercise of Religion Clause of
the First Amendment protects the parents' belief that they must
not expose their children to certain books used in the school's
reading program. The judge found that the school had no com-
pelling interest in requiring all students to read the challenged
books. He also found that home schooling was authorized by
state law. Therefore, he held that the school should try to ac-
commocUe both the parents' L:iefs and the state's interest.
The parents' beliefs could be protected by allowing the students
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to "withdraw to a study hall or libi..ry" during the scheduled
reading period at school and to study reading with a parent
later at home. The state's interest in promoting literacy could
be safeguarded by requiring the students to be "rated by stan-
dardized achievement tests."

Critics of this decision fear that there would be chaos if any
student could opt out of any school requirement that violated
her religious beliefs. But the judge indicated that these fears
were unfounded since his ruling would only apply where an
"accommodation could be achieved without substantially dis-
rupting the education process."

Do parents have the right to demand that specific courses be
added to the curriculum?

Generally notexcept through school board procedures that
allow citizens to petition the board concerning educational
matters. However, Massachusetts and Rhode Island have
statutes that specifically allow a certain number of parents to re-
quest new courses. For example, the Rhode Island law provides
that when 20 students apply for a course in Portuguese, Italian,
or Spanish, the school board shall arrange that such a course
be given by a competent teacher.36

The Hatch Amendment

Does the Hatch Amendment give parents a right to inspect
curricular materials?

The Hatch Amendment (also known as the Student Rights
in Research, Experimental Programs and Testing Act) is a law
that requires schools to make certain federally funded cur-
ricular materials available for parental inspection. The Amend-
ment was originally enacted in 1978 but final regulations were
not approved until 1984. This federal law requires schools to
make "all instructional materials used in connection with any re-
search or experimental program available to parents of children
involved."37 This right to review does not imply a right to revise
or remove curricular materials. Although the Hatch Amend-
ment only applies to programs funded by the U.S. Department
of Education, many school districts voluntarily allow parents to
review curricular materials used in their children's classes.
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Can psychological tests or treatment be given without paren-

tal consent?

Not if they fall under the Hatch Amendment. This law re-
quires schools to obtain written parental consent before their
child can participate in any psychological testing or treat-
ment funded b) the Department of Education if the "primary
purpose" is to reveal personal information such as political
affiliatien, mental problems, income, or sexual behavior and

attitudes.38

Can parents file complaints under the law?

Yes. A parent or guardian or a student may file a complaint
under the Hatch Amendment. If the written complaint contains
specific allegations of fact and evidence of attempted resolution
at the local level, a special office of the Department of Education
will investigate the complaint and take appropriate steps to
insure compliance.

How can parents get more information about the law and it'.

enforcement?

More information about the law or about filing a com-
plaint can be obtained by writing. Family Educational Rights
and Privacy Act Office, U.S. Department of Education, 400
Maryland Ave., SW, Washington, D.C. 20202.

Summary
Although courts hold schools liable for damages if their

negligence causes physical injury to students, parents have

not succeeded in collecting damages horn schools for

negligent teaching or for negligent evaluation, classification,

or placement. However, damages might be allowed if parents
could prove malicious or intentional educational injury, or in

cases of gross negligence amounting to medical malpractice
13' cause of the difficulty in winning an educational malprac-

tice suit, citizens have turned to legislatures and school boards
to hold schools accountable. One result of these efforts has been
the expansion of minimum competency tests for students and
teachers. Many states use competency testing in the selection
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of new teachers, for grade-to-grade promotion of students and
for high school graduation. Where the tests are valid and there
is adequate notice. courts have upheld such testing as a prereq-
uisite for graduation despite allegations that they discriminated
against minority and handicapped students.

Parents have gone to court to force the schools to change
features of the curriculum they found objectionable. They have
claimed the right to prohibit courses on family life and sex
education, to remove texts that offended their religious beliefs
or moral valJes, and to prohibit books that used dirty or vulgar
language. But judges generally have been unwilling to force
schools to comply with these demands. Since school officials
have been delegated the responsibility for making educational
decisions, courts are unwilling to substitute their judgment for
the judgment of professional educators in such mattersexcept
where a valid constitutional objection is made.

If school officials violate the constitutional rights of stu-
dents or parents, the courts will act to protect those rights.
But if parents disagree with the educational decisions that ad-
ministrators make, judges urge them to use school board pro-
cedures or political and legislative action rather than the courts
to create change.

Although school boards have broad discretion in creating
school policy, board members cannot use their power to cen-
sor books because of "narrowly partisan or political reasons"
or to deny students "access to ideas" with which they disagree.
However, a boaru can remove books that are pervasively vulgar
or educationally unsuitable.

Under the Hatch Amendment, parents have a right to review
material used in federally funded research or experimental pro-
grams and to give their consent before their child participates in
federally-sponsored psychological testing. And under the First
Amendment, parents may be able to have their child excused
from taking courses or using books that seriously interfere with
the free exercise of their religion and do not interfere with es-
sential educational requirements.

In sum, the courts are reluctant to allow any group of parents
to control the teas, courses, or curriculum fo all students. But,
as the next chapter will indicate, they are more sympathetic to
parents who assert their right to control the education of their
own children.
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CHAPTER 9

The Right
to Guide

Can states require all children to attend public schools?

Can parents exempt their children from compulsory education for
religious reasons?

Can states regulate private schools?

Can states require that private schools have certified teachers?

Does a private school student have a right to attend some public
school classes?

Do parents have a constitutional right to educate their children at
home?

Do most states permit parents to educate their children at home?

Can home instruction qualify as a private school?

Can states regulate home schooling?

Can the regulation of schooling or home education be uni.onstitution-
al?

Can states require that horn, education be essentially equiva:ent to
school instruction?

Can parents prohibit school officials from observing home instruc-
tion?

Can parents withdraw their children from specific courses?

Do parents have the right to remove their children from a schoul that
is not safe?

What condions are threatening enough to override compulsory
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educations laws?

Do parents have a right to withdraw their children from school for
educational trips?

Can teachers who ar ,.. parents be prohibited from sending their
children to private segregated schools?

Do rules that limit a student's athletic participation v Mate parental
rights?

Do parents have a right to change their child's teacher?

Do parents have a right to send their child to another school in the
same disrict?

Do parents have a right to enroll their children in a district where
they work or own property but do not reside?

May parents remove a child from school because of racial or ethnic
insults?

The U.S. Supreme Court has hk. A that parents have the
right "to guide the education of their children." But the
state also has a legitimate interest in the schooling of its

future citizens, and it can therefore compel parents to provide
their children with an adequate education. When school offi-
cials and parents disagree about IA hat is best for youngsters, the
rights of parents may collide with those of the state. This chap-
ter considers how some of these conflicts are reso' ed and ex-
amines issues related to compulsory education, part, dal choice,
and state regulation of private schools and home education.
Unlike most topics in this book, the resolution of these issues
usually depends on specific state statutes and local judicial in-
terpretations.

Can states require all children to attend public schools?

No. As we pointed out in Chapter 4, parents have the right to
send their children to private schools, either religious or secular.
This right was established by the Supreme Court more than 60
years ago in a case involving a state statute which required all
parLats to send their children to public school until age 16.1
In holding the statute unconstitutional, the Court ruled that
the state may not unreasonably interfere with "the liberty of
parents and guardians to direct the upbringing and education of
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children under their control." A "child is not the mere creature
of the state," the Court said, and the state has no right "to
standardize its children by forcing them to accept instruction
by public teachers only."

Although states cannot compel parents to send their ch.idren
to public schools, courts have consistently held that they can
compel parents to send their children to school. This was
reaffirmed in a federal case in which two Chicago parents
claimed that the state compulsory education law violated their
constitutional right to educate their children "as they see fit"
and "in accordance with their determination of what best serves
the family's interest."2 In this case, the court ruled that the
parents had failed to show any "fundamental right which has
been abridged by the compulsory attendance statute." The
judge pointed out that the parents' constitutional right to guide
their children's education is a limited one, "it merely provides
parents with an opportunity to seek a reasonable alternative to
public education."

Can parents exempt their children from compulsory educa-
tion for religious reasons?

Yes, but rarely. In Wisconsin v. Yoder, the U.S. Supreme Court
recognized the rights of del, out Amish parents not to send their
children to school after the 8th grade. The parents showed
that secondary schools, which emphasized "intellectual an'
scientific accomplishments, self-distinction, competitiveness,
[and] worldly success," were contrary to the Amish beliefs
in cooperation, piety, and a simple, agrarian lifestyle.3 They
further showed that requiring Amish children to be expeaed
to the influences of secondary schools would threaten the en-
tire Amish community and its 300-year-old religious traditions.
Therefore, in view of the unique circumstances of this case, the
Court ruled that the state's interest in education past the 8th
grade was not so compelling as to override the sincere r 'igious
way of life of the Amish community.

Despite its holding in Yoder, the Supreme Court recognized
that generally a state has a compelling interest in compul-
sory education to prepare citizens "to participate effectively
in our political system" and to be "self-sufficient participants
in society." Thus, in a recent North Carolina case, a federal
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appeals court ruled against Peter Duro, who refused to send
his children to school because he believed they would be
"corrupted" by others who did not share his religious beliefs.4
The court distinguished this case horn Yoder because the Duros
were not members of an established, self-sufficient religious
community that requires children to be taught at home. And,
unlike the Amish children who attended public schools for
eight years, the Duros refused to enroll their children in any
school for any length of time. Therefore, in balancing the Duros'
religious beliefs against the state's interest in education, the
court found "the balance in this case tips in favor of the state."

In a similar West Virginia case, a state court strongly rejected
a parent's asserted religious right to ignore state education law
in these words: "We find it inconceivable that in the twentieth
century, the Free Exercise Clause of the First Amendment im-
plies that children can lawfully be sequestered on a rural homes-
tead during all of their formative years to be released upon the
world only after their opportunities to acquire basic skills have
been foreclosed."

Can states regulate private schools?

Yes, states can establish minimum standards for private
schools. The Supreme Court has written that the state has a
"proper interest in the manner in which those schools perform
their secular educational function."6 The Court noted that states
have power "to insist that attendance at private schools, if it is
to satisfy state compulsory attendance laws, be at institutions
which provide minimum hours of instruction, employ teachers
of specified training, and cover prescribed subjects of instruc-
tion."

But state standards may be held unconstitutional if they
go too far in controlling private education. For example, in
an Ohio case parents objected to detailed "minimum stan-
dards" that regulated not only hours of instruction and teachers'
qualifications but also curriculum content, teaching methods,
the physical layout of the building, and educational policies.?
The court wrote that these standards were "so pervasive and
all-encompassing" that total compliance with each standard
by a private school "would effectively eradicate the distinc-
tion between public and non-public education" and thereby
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deprive the parents of their right to direct the education of their
children.

Can states require that private schools have certified
teachers?

They can, according to the Supreme Court of North Dakota!
The case involved the Living Word Academy, a Christian school
that taught all subjects from a "Biblical, God-centered perspec-
tive," and that challenged a law requiring private teachers
to be certified by the state. The Academy argued that seek-
ing certification "unduly infringed their right to free exer-
cise of religion" since, according to their belief, "education
was a religious function." However, the court ruled that
in this case the state's compelling interest in minimum stan-
dards cf education "out balances" the resulting strain on the
Academy's religious freedom. The Academy also argued that
the state could assure minimum standards without certifica-
tion by having students take standardize: achievement tests.
The court noted that the problem with testing is that it does
not discover educational deficiency until after the school
year is over. While certification may also have deficiencies,
the court wrote that it was "aii acceptable method" to protect
standards. Finally, the Academy argued that certification would
require the school to be approved by an educational sys-
tem that is "inundated with the anti-religious philosophy of
secular humanism." But the evidence indicated that the stan-
dards used to certify teachers have nothing to do with an
anti-religious philosophy. Furthermore, religious schools hate
authority to insist that certified teachers use methods that fur-
ther their religious beliefs, and they may incorporate religious
teaching into their curriculum. The court concluded that the
teacher certification law "does not unreasonably interfere with
the liberty of parents in the upbringing and education of their
children" or with their religious freedom guaranteed by the
Constitution.

Does a private school student have a right to attend some
public school classes?

Not according to a Michigan appeals court. The case involt ed
Patricia Snyder, who attended a Christian academy, and her
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parents, who wanted to enroll her in a band course at the lo-
cal junior high school. Although some school districts make
courses available to nonpublic school students, Patricia's dis-
trict did not. The court ruled that the district's policy of en-
rolling only full time students did not violate Patricia's con-
situtional rights because there were reasonable administrative,
educational, and fiscal reasons to support the policy.9 The
parents' remedy, wrote the j. idge, "is not with the courts, but,
rather, to elect a school board which will change the district's
policy." (Related churchState issues are discussed in Chapter
4.)

Do parents have a constitutional right to educate their
children at home?

No. In Kansas, parents who taught their children at home
in violation of state education law argued that they had a
"fundamental right" to educate their children in any manner
they "deem most appropriate." However, the state supreme
court ruled that there was no such right.10 Since the compul-
sory attendance law has "a rational relationship to the legitimate
state purpose of educating its children," the court ruled that the
law was valid and that the parents' argument was not.

In a similar New Mexico case, Don and Paula Edgington
argued that it was unconstitutional for state compulsory educa-
tion laws to allow priN ate schools but prohibit home schooling.
But a state court ruled hat the prohibition was reasonable since
it required children to come into contact with others outside
their family and to be "exposed to at least one other set of at-
titudes, values, morals, lifestyles and intellectual abilities."11
Thus states can prohibit home schooling by compelling instruc-
tion in public or private schools only.

Do most states permit parents to educate their children at
home?

Yes. According to a recent report published by the Educa-
tion Commission of the States,* compulsory education laws in

*Compulsory Education Laws and Their ImpiLt on MINI,. and Private Educa-
tion, by Patricia Lines, Education Commissior, of the States, LEC-84-
11, March 1985.
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36 states and the District of Columbia expressly permit home
instruction or require simply that children be educated in lieu
of school attendance (AL, AK, AZ, CA, CO, a, DE, DC, FL,
GA, HI, ID, IN, IA, LA, ME, MD, MA, MS, MO, MT, NV,
NJ, NY, OH, OK, OR, PA, RI, SC, SD, UT, VT, VA, WA,
WI, WV). Fourteen states have no statutory provision for home
instruction. Of these, four clearl:, permit parents to teach their
children at home (IL, KY, MI. NH,). In the ten other states,
home instruction is prohibited or severely restricted. (AR, KS,
MN, NC, ND, NE, NM, TN, TX, WY).

Can home instruction qualify as a private school?

Sometimes. In states where home instru ion is not
prohibited, some courts have ruled that parental ins.ruction can
qualify as one form of nonpublic school. Here are two examples.

In Illinois, the parents of a seven-year-old girl were convicted
of violating the state's compulsory attendance law. The law ex-
empted children attending "a private or parochial school where
children are taught the branches of education taught to cnildren
of corresponding age and grade in public schools." Since the
Levisens provided comparable instruction for their daughter,
they contended that she was attending a "private school" within
the meaning of the law. The Supreme Court of Illinois agreed.12

The court noted that compulsory education laws were
enacted "to enforce the natural obligation of parents" to edu-
cate their children. "The object," wrote the court, "is that all
children shall be educated, not that they shall be educated in
any particular manner or place." Since the Levisen child was
taught third-grade subjects, had regular hours of study, had
third-grade proficiency and was not educationally neglected,
the court ruled tl. It the term "private school" covered the "place
and nature of iht-,..uction" provided in this case. The judge con-
cluded: "The law :s not made to punish t:iose who provide their
children with instruction equal or superior to that obtainable in
the public schools. It is made for the parent who fails or refuses
to properly educate his child."

In a 1985 North Carolina case, Larry Delconte requested for-
mal approval of his home as the Hallelujah School for 'Ile educa-
tion of his two children. After officials wrote that his home was
not a school "within the meaning of the law," Delconte went to
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court and won. The state supreme court did not agres. that "the
word 'school' because of some intrinsic meaning. ..precludes
home instruction."13 Therefore, it ruled that Delconte's home
could qualify as a nonpublic school as long as it met state stan-
dards.

On the other hand, the Supreme Court of Kansas ruled dif-
ferently in the case of Anna and Matthew Sawyer, who or-
ganized the Longview &hod in their home and enrolled their
two children.14 Mrs. Sawyer was the only teacher, her children
were the only students. The state's compulsory education law
allowed students to attend "substantially equivalent' prikate
schools. But the state argued that the Longview School was
not equivalent, and the court agret.d. Since there was no tes-
ting, planning, or scheduling and since Mrs. Sawyer was un-
certified and without .caching experience, the court found the
parents' plan "thou0 well-intentioned, [was] a thinly 'veiled
subterfuge." The court concluded. "If such a family arrange-
ment will serve as a substitute for sd. col, there is no compul-
sory school attendance."

Can states regulate home schooling?

Yes. States that allow home education can regulate it. This
was illustrated by a Maine case in which the McDonoughs
refused to submit a home education plan to the local school
board for approval as required. They claimed that their con-
stitutional guarantee of personal liberty gave them a right to
educate their children at home without anyone's approval. But.
the Supreme Court of Maine disagreed and wrote:

For the state to allow home education without imposing
some standards as to quality and duration would be, in
many cases, to allow parents to deprive their children
of any education whatever. ...Furthermore, many parents
even though they have a sincere desire to educate their
children at home, lack the necessary training and facilities
to do so.15

In a thorough and thuughtful Massachusetts decision, a su-
perior court ruled that in evaluating a home education plan,
school authorities should consider (1) the competency of the
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teachers, (2) the teaching methods, (3) whether legally required
s'ibjects are taught, (4) the number of hours and days devoted
to teaf 7 ng, and (5) the tests or measures used. However, the
judge ruled that school authorities should not consider (1) the
parents' motivation, (2) the lack of curriculum "identical" to
the public schools, and (3) the "lack of group experience" or
"socialization factor "16

Can the regulation of schooling or home education be un-
constitutional?

It depends on the clarity and fairness of the regulations. Such
regulations may not be too vague or ambigdous nor may they be
impo_ed in an arbitrary manner. Recent cases from Wisconsin
and Georgia illustrate these principles:

In Wisconsin, a parent organized and incorporated the Free
Thinker School and enrollee is children. But the local school
administrator said it was not a real private school and charged
the parent with violating the state's compulsory attendance
law. The evidence indicated that local officials had discretion
to determine what constituted a private school, and in this case
the official had no written criteria or procedure to guide his
decision. Therefore, the Wisconsin Supreme Court ruled that
the use of the term "private school" in the state's education law
was unconstitutionally vague since'it failed to provide any ob-
jective standards to parents who seek to obey it or to officials
who enforce it.17

In a similar Georgia case, Terry and Vickie Roemhild were ar-
rested for vinlating the compulsory attendance law. The parents
believed that, by educating their children at home, they were
providing private school education as allowed by state law.
Moreover, the Roemhilds had unsuccessfully sought guidance
from the state department of education about whether their
home education was lawful. But the local superintendent felt
!t was not. Since neither state law nor the department of educa-
tion defined what was meant by "private school," the state
supreme court ruled that the law was unconstitutionally vague
as it failed to provide the parents fair notice of how to avoid
its penalties.16 It also violated due process, since its "subjec-
tive standards pose the danger of arbitrary and discriminating
enforcement."
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On the other hand, the Supreme Court of Arkansas inter-
preted a similar compulsory education law quite differently.19
A majority of the court ruled that a "publiL, private, or parochial
school" is generally understood to mean "an institution to
which a child is sent" and that home education does "not
coiwtitute a school within the common understanding of the
word."

Can states require that home education be essentially equiv-
alent to school instruction?

It depends on the clarity of the requirement. In a 1985 Mm-
nesota case, Jeanne Newstrom, who ta.,ght her children at
home, was convicted of violating the state's compulsory at-
tendance law. Local officials charged that her "lack of for-
mai educational training" automatically demonstrated that her
qualifications were not essentially equivalent to "the mini-
mum standards for public school teachers" which the :.iv
requires.20 Newstrom argued that her "experience, knowledge,
and performance" combin...; with her effectiveness in teach-
ing her children were evidence of equivalent qualifications.
Since judges as well as parents interpreted the term "essentially
equivalent" differently, the state supreme court concluded that
the law was unconstitutionally vague for the purpose of impos-
ing criminal liability.

In a related Missouri case, two families who removed their
children from public schools to educate them at home were
charged with "educational neglect." Local officials claimed that
the parents' teaching was not "substantially equivalent to the
instruction given children of like age in the day schools" as
the law required.21 The parents argued that the law was un-
constitutionally vague because it subjected them to prosecution
"with insufficient direction as to what is demanded of them."
In a 1985 decision, a federal court agreed. "Nowhere," wrote
the court, "is substantially equivalent defined" by local officials
who have an 'unacceptable amount of discretion in enforcing
the statute.' ikirthermore, no state agency has issued regula-
tions which clarify its meaning nor has the legislature provided
"minimal guidelines for law enforcement." Thus, the I tw "does
not comply with due process requirements and is unconstitu-
tionally vague."

1.
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On the other hand, another federal cet upheld a similar
Maine law and found the tern, "equivalent instruction" not
so vague that people had to guess at its me ming 22 Unlike
the Missouri c-se above, nu-ierous guidenne, and regulations
clarified the law, and Maine's puolic school requirements were
described in detail. Therefore, it was much easier to understand
the meaning of "equivalent instruction" as it was used in the
Maine statute.23

Can parents prohibit school officials frcir *serving
instruction?

Not unless the isits are so frequ.nt that they would disrupt
or discourage home instruction.

In a New York case, parents w ho had been isited by school
officials in 1980, refused to permit another on-site evaluation of
their home schooling in 1982. Since the parents supplied the
officials with their educational program and curriculum, they
claimed that another home inspection was "unnecessary, bur-
densome," and an invasion of their constitutional rights relat
ing to religion, privacy, and child rearing." But a state court
disagreed.-4

It is reasonable, wrote the judge, for officials to observe the
"school setting" which is a "critical factor affecting the nature
and quality of the education." Similarly, "it is impossible to
evaluate the compete:icy of any teacher...without actually ob-
serving that teacher in a classroom setting." Therefore, the
court concluded that "infrequei.:, unobtrusive home visitation'"
did not violate any of the parents' rights and was a reasonable
means to enable local officials to evaluate the competency and
equivalency of the parents' hc.-ne education.

Parental Choice

Can parents withdraw their chil Iren from specific courses?

Older decisions say yes. In an 1891 case, for example, a father
demanded that his daughter be excused from studying gram-
mar because he objected to the way it was taught.2' The ques-
tion, said the court, is who should determine what a child
should study, "a teacher who has a mere temporary interest
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in her welfare, ur her father who may reasonably be supposed
to be desirous of pursuing such cuursc as will best promote
the happiness of his child?" The court ruled that the parent
has "a right to make a reasonable selection from the prescribed
studies for his chi:3," and this selection must be respected
by the school. According to the court, any rule compelling a
child to take a course contrary to the ,:ishes of her parents is
"arbitrary and unreasonable."

It is doubtful, however, whether this "parents' right
to decide" approach would be followed by judges today.
Therefm, the following decisions illustrate two other ap-
proache that might still be used by some state courts. to
decide when parental decisions to withdraw their children from
specific courses might be upheld.

Essential for Citizenship. In a 1927 case concerning Bible
reading, the Supreme Court of Colorado indicated that
"children cannot be compelled to take instruction not essen-
tial to good citizenship."6 The school board had argued that
if parents object to required subjects, they should send their
children to private institutions. The judges rejected this argu-
ment because it would force a parent "to surrender his rights in
the public schools." The school board's 'control over instrac
lion," wrote the court, does not mean that "every child should
be required to take every subject which the board puts on the
list." Hui:ever, the school can require "studies plainly essential
to good citizenship."

How could this test be applied today? What knowledge is es-
sential to enable children to fuhill the social and political respon-
sibilities of citizenship? Different parents, school boards, and
judges might answer this question differently. But the Deputy
Attorney General of California supported the "good citizenship"
standard and illustrated how it might be applied. Under this
test, he wrote, "elementary mathematics could be required, al-
though calculus could not, handwriting could be required, crea
tive writing could not." In any event, he ncted that "when
the state chooses to override a parent'., wish, the burden is on
the state to establish that in order to function effectively as a
citizen one must be versed in the subject to which the parent
objects."27
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Morality and Conscience. In 1921, a California court con-
sidered whether children of parents opposed to d Incing can be
compelled to participate when such activities are part of a school
physical education program.28 The authorities argued that
their dance program did not violate any established religioua
doctrine. In response, the court commented that religious
reasons were not the only basis f. legitimate parental objection.
It can also be a "question of morals which may concern the
conscience of those who are not affiliated with any particular
religious sect." Thus some judges might allow students to
be excused from some courses that conflict with their moral
prir.ciples. But there is no judicial consensus on this issue.

An alternative approach adopted by about half of the states is
to authorize parents to excus2 their child from specific courses
to which they object such as sex education and family life
instruction.29

Do parents have the right to remove their children from a
school that is not safe?

They probably do. According to the Supreme Court of
Pennsylvania, "a parent is justified 'n withdrawing his child
from a school where tht health and welfare of the c'uld is
threatened."30

What conditions are threatening enough to o . erride compul-
sory education laws?

Thi- is a matter of interpretation. 'n the Pennsylvania case,
the court did not support the right of a group of parents to
withdraw their 47 children from a school to which they had
been recently assigned to improve racial balance and reduce
overcrowding. Despite evidence of harassment, the court noted
that these incidents only applied to 11 of the 47 students and
that after the harassment, officials had taken steps to improve
the safety of the school.

In a related case, Earl And one Ross were convicted of violat-
ing a state compulsory at,mdance law for failing to allow their
two children to be bused to vocational training classes one day

week.31 The parents claimed that the vocational school was
unsafe, and they cited two "unpleasant experiences" to support
their claim. But a state appeals court ruled that the two inci-
dents "were not such threat:, to the health and safety of the Ross
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children as to justify the actit a of their parents." The court con-
cluded that the state education law "does not authorize parents
to withdraw their children from classes and activities except
where the children's health and safety are positively and im-
mediately threatened."

On the other hand, a New York court allowed parents to
remove their two daughters from one elementary school and
place them in another over school board objections because they
had been beaten the school to which they were assigned.3-=
Similarly another New York court ruled in favor of parents who
refused to send their eight-year-old daughter more than a mile
over an unsafe road to the nearest bus stop. The judge held that
the parents' action was based on legitimate concern for their
daughter's health and safety and was not an unlawful iolation
of the compulsory attendance law.31 (Concerning the fear of
AIDS in school, see Chapter 7.)

Do parents have a right to withdraw their children from
school for educational trips?

Not unless such trips are allowed by state or local policy. In a
Pennsylvania case, John and Sherrie Hall were denied permis-
sion to remove their children for three days for an "educational
trip" to Europe.34 School policy permitted "one educational
trip per school year" (not to exceed five days), and the Hall
children had already been excused from school for an educa-
tional trip to Washington, D.C. a month earlier. Nevertheless,
the Hall family went to Europe without permission. As a result,
the school charged them with truancy, and the parents at-
tacked the kilo(); s policy as "arbitrary and capricious." The
court wrote that the parents' assertion of a "right to take their
children on multiple educational trips in contra\ ention of school
district policy is without foundation in logic or law." The
judge concluded that continuity u. astruction through require-
ments which compel regular scht. of attendance is a matter of
paramount importance to which the k iews of individual parents
must yield.

Can teachers who are parents be prohibited from sending
their children to private, segregated schools?

The answer may depend on the circumstances. In the Coo&
case, a federal appeals court upheld such a prohibition.1"
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The case involved several Mississippi teachers who were not
rehired when they sent their children to private, segregated
academies in violation of school board policy. Evidence indi-
cated that students in desegregated classes were "likely to per-
ceive rejection. ..from a teacher whose own children attend a
nearby, racially segregated school." Because of the impoitance
of desegregation in this case, the court concluded that the board
could restrict the teachers' freedom of association since it con-
flicts with their job performance.

However, in two more recent cases, federal appeals courts
have given greater weight to the rights of the teachers as
parents. In 1983, the same court that decided the Cook case,
ruled that a school employee's interest in controlling the educa-
tion of her child "takes precedence over the school board's in-
terests" unless the enrollment of her son in a private school
"materially and substantially interfered" with the operation of
the public schools.36 And in a 1984 Alabama case, a court ruled
that two tenured teachers who wanted to send their children
to a virtually all-white Christian academy should be exempt
from the policy prohibiting school employees from sending
their children to private schools.37 The court explained that the
"beliefs of the board members and some teachers are not suffi-

cient justification for denying the [teachers] N.: right to choose
and direct their children's education." The court said this con-
troversy was different from the Cook case (above) in two ways:
In this case, segregation wao not the ieason the teachers wanted
to send their children to private schools, second, enrollment in
the private academy is not "a serious threat to integration in the

public schools."

Do rules that limit a student's athletic participation violate
parental rights?

No. In a New York case, parents challenged a ru. of the
state high school athletic association prohibiting students' par-
ticipation in non-school sports while they also participated
in interscholastic competition.38 The parents claimed that the
rule unconstitutionally interfered with their right to control
the upbringing of their children and to decide whethe- they
can physically and academically participate in school and non-
school sports. But the court disagreed. Since it held that the
school officials have an obligation to protect the well-being of
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their students and since the rule prohibiting non-school sports
while participating in interscholastic competition "is rationally
related" to their well-being, the court refused to overturn the
rule against outside competition.

Do parents have a right to change their child's teacher?
This depends on local policy. Most districts give ad-

minist-ators discretion to make classroom changes for educa-
tional reasons. On the other hand, there are many legitimate
reasons for turning down parental requests such as class size,
scheduling conflicts, and curriculum requirements. Therefore,
although parents certainly may request that their child's teacher
be changed, there is no constitutional right that requires schools
to follow parental wishes in these matters.

Do parents have a right to send their child to another school
in the same district?

This also depends on local policy. Generally, school atten-
dance zones or districts are determined by local school officials.
The assignment of students to pa. ticular schoolsespecially
in primary gradesis usually based on administrative factors
such as proximity to the schools, bus routes, school size, and
student population. In many districts, parents may request
that their child be assigned to a schoo' outside their atten-
dance zone if there is space available and if parents agree to
provide transportation. However, school official& have discre-
tion in drawing attendance zones, and courts are unlikely to
overturn their decisions unless they are arbitrary, unreasonable,
or promote illegal segregation. In fact, courts have ruled that
the "broad discretion" given school boards to assign pupils "6
not abused" even when students are required, for legitimate
reasons, to attend a school more distant than one nearby their
home.39

Do parents have a right to enroll their children in a district
where they work or own property but do not reside?

No. Some public schools allow parents who live outside the
district to enroll their children if they pay tuition when space is
available in the appropriate grade. This, however, is a matter of
local nolicy; it is not a legal right. And schools have discretion to
restrict enrollment to children who reside in their school district.
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May parents remove a child from school because of racial or
ethnic insults?

Not unless the part. las provide some appropriate alternative
form of education. In a New York case, an American Indian
mother withdrew her daughter from school after a teacher made
a negative statement about Indians.° The teacher apologized
and said she did not mean to insult Indians. The mother,
however, refused to allow her daughter to return until the
school agreed to add material on Indian problems to the cur-
riculum and issue a policy statement on racism. Although
the court deplored racial stereotyping, it ruled that a parent
can't defy compulsory- attendance laws to compel changes in
the curriculum. "A child," concluded the court, "may not be
used as a pawn in a battle by a parent with public school
authorities"even if her cause is just. Howe% er, if the insults
were intentionally repeated after the parent's protest, the deci-
sion might have been different.

Summary
Although state compulsory education laws have been con-

sistently' upheld by the courts, parents have the right to send
their children to a public or private school. And if they choose
a nonpublic school, they can select a religious or non-sectarian
institution. S -11 private schools can be regulated by the state
which can sk ..ainimum standards for instruction and teacher
qualifications. But these standards cannot be so detailed and
pervasive that they would effectively- abolish the distinction be-
twePa public and private education.

Farents have no constitutional right to educate their children
al. home. Such education depends on state law. In some states,
the law clearly allows home education if parents meet state
or local standards. In others, home education is prohibited
through laws that compel instruction only in public or private
schools. In still others, where home education is not mentioned
in the law, the right of parents to educate their children at
home can be implied (e.g., from broad language permitting
"equivalent instruction"). Although there is some disagreement
about which states fall into each category, one recent survey
indicated that parents in most states have ar implied or ex-
press right to educate their children at home if they meet state
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standards. In judging whether home schooling is equiv alent to
public education, officials usually consider a v ariety of factors
such as the parents' qualifications, goals, educational plan, cur-
riculum materials, and hours of instruction, as well as how the
student scores on standardized tests.

Early cases indicated that parents had a right to excuse
thei: children from any course offered by the schools. Today,
howevt schools can generally compel students to attend
courses that are deemed "basic" or "essential for good citizen-
ship"even over the objections of parents. But if parents can
show that a course clearly violates their religious freedom,
such objecjons will have a Letter chance of being respected by
the courts. And several states have legislation that authorizes
parents to excuse their children from specific courses such as
sex education and family life instruction. Moreover, parents
have the right to withdraw their children from an unsafe
school where their health and welfare is seriously threatened.
However, parents do not have a right to change their child's
teacher or withdraw their child from school for family or educa-
tional trips.
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CHAPTER 10

Student
Records

Why did Congress pass the Family Educational Rights and Privacy
Act?

What are the main features of FERPA?

Does FERPA apply to private schools?

What education records are accessible under the Act?

How does the Act guarantee access to parents?

What student records are not accessible to parents?

May students waive their right of access?

How does FERPA restrict access to outsiders?

What are the rights of non-custodial parents to see their children's
records?

Can non-custodial parents who live far from the school obtain copies
of their children's records?

What are the rights of non-custodial parents to receive school notices
and be informed of parent-teacher conferences?

Can parents see copies of a test their child has taken or just the results
of the test?

Do parents have the right to see files on their children labeled
"personal" or "confidential"?

Can a school refuse to release a student's report card for disciplinary
reasons?

What general information may be shared without parental consent?

173



168 PARENTS, SCHOOLS, AND THE LAW

May a school allow psychologists, social workers, or lawyers who
are not school employees, to review student records without parental
consent?

May schools destroy student records?

Must parents be informed of their rights under FERPA?

Does the law prohidit school newspapers fr n publishing personal
information about students?

May schools sometimes release studeLt records without parental con-
sent?

Do parents have a right to challenge the accuracy of their child's
records?

Is it necessary for parents to hire a lawyer to represent them at a
FERPA hearing?

Can a member of the school board serve as a hearing officer?

What action will be taken against schools that violate FERPA?

What have been the results of the FERPA enforcement procedures?

Can parents take their case to court if they are not satisfied with the
decision of the FERPA Office?

Where can parents get more information about FERPA?

What have been the results of the Act?

In 1974, Congress passed the Family Educational Rights
and Privacy Act (also known as FERPA or the Buckley
Amendment) to define who may and who may not see

student records. The law guarantees parents the right to have
access to their child's school records. It also prohibits release
of the records to outsiders .,rithout parental permission, except
in case of emergency. This chapter examines the reasons for
the Act, what it does and does not require, questions parents
frequently ask, and what its results have been.

Why did Congress pass the Family Educational Rights and
Privacy Act?

Because of past abuses in the use of student records
.!specially the tendency of schools to provide access to out-
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siders, but not to parents.
The establishment of extensiv t. student records 50 years ago

was a progressive idea. It enabled educators to have access to
information about the "whole child," not just about grades
subjects studied. Over the years, as the quantity of information
grew, so did the abuses. One mother was told she had no
right to see records that were the basis for placing her son
in a class for retarded students. A fatiler, at a routine parent-
teacher conference, discovered that his son's records contained
comments that he was "strangely introspective" in the third
grade, "unnaturally interested in girls" in the fifth grade, and
had developed "peculiar political ideas" when he was twelve)
Another parent, who was told by teachers that his son needed
pLychological treatment, had to get a judicial order to see his
son's records.2 Yet, during the 1960s, researchers found that
the CIA and the FBI had Lomplete access to student files in
60 percent of the schools, w !life parents had access in only 15
percent.3

A few years before FERPA was passed, a national report
found that parents typically had little knowledge of what was
in their children's school records, or how they are used, and
that most schools had no policies for regulating access to stu-
dent records or procedures for allowing parents to challenge
erroneous information :n them. Although some school districts
developed policies to control misuse of student records, they
were neither uniform nor comprehensiv e. It was because of
these problems that Congress passed FERPA.

What are the main features of FERPA?

The law contains five important features. (1) It requires school
districts to establish a written policy concerning student records
ant: to inform parents of their rights under the Act each year. (2)
It guarantees parents the right to inspect and review the educa-
tional records of their children. (3) It establishes procedures
dirough which parents may challenge the accuracy of student
records. (4) It protects the confidentiality of student records by
preventing disclosure of personally identifiable information to
outsiders without prior parental consent. (5) It entitles parents
to file complaints with the FERPA Office concerning alleged
failures to comply with the Act.
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The law applies to all schools receiving federal education
funds. Parents may assert their child's rights of access and Lon-
sent until the child becomes eightom or begins attending a
post-secondary institution, after this, these rights will "only be
accorded. ..to the student." 4* However, a college may allow
parents of a "dependent student" (as defined by the Internal
Pevenue Code) to see their child's records.

Does FERPA apply to private schools?

The Act applies to all schools which rective funds under
any federal program administered by the U.S. Department of
Education. This includes funds proided to students attending
the school and to schools that receive grants or contracts from
the Department of Education. This means that the Act applies
to all public schools and colleges and almost all private col-
leges and universities. But it does not ap,Ay to any p..rochial
school. Nor does it apply to most private elementary and
secondary schools since, according to the FERPA Office, most
do not receive direct funding from the federal Department of
Education.

What education records are accessible under the Act?

Education records include any information Lonapiled by a
school which is directly related to a current student, regardless
of whether the record is handwritten, printed, on tape, film,
microfilm, or microfiche.

How does the Act guarantee access to parents?

The law states that no federal funds will be made mailable to
any school that prevents parents from exercising "the right to
inspect and review the educational records of their children."
This includes the right (1) to be informed about the kinds and
location of education records maintained by the school and the
officials responsible for them, (2) to obtain copies of records
where necessary (e.g., when parents are physically unable to
travel to the school to inspect the records), and (3) to receive

*Quotations about the Act in this Chapter are from the Federal Regula-
tions, unless otherwise indicated.
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an explanation or interpretation of the reLords if requested.
Officials must comply %%all a parental request to inspect "within
a reasonable time, but in no case more than 45 days after the
request." A:though a school may not deny parental access
to student records, it may deny a request for a copy of such
records when parents are able to personally limped them at the
school.

What student records are not accessible to parents?

FERPA does not give parents the right to review personal
notes of teachers, psychologists, or administrators that are in
their "sole posses3ion" and are not shared with anyone except
a temporary substitute. In addition, students at colleges do not
have the right to see records of health professionals used only
in connection with the treatment of a student, records of a law
enforcement unit of the school used solely for law enforcement
purposes, or job-related records of students employed by the
school.

May students waive their right of access?

Yes. Individuals who are applicants for admission to post-
secondary institutions may waive their right to inspect con-
fidential letters of recommendation. Although institutions may
not require such waivers "as a condition of admission," they
may "request" them. These waivers must be signed by in-
dividual stude-As, regardless of age, rather than by their
parents. Colleges may also prohibit students from inspecting
the financial statements of their parents.

How does FERPA restrict access to outsiders?

The Act generally requires that a school obtain "the written
consent of the parents...before disclosing personally identifi-
able information from the records of a student." This should
prevent the public posting of grades and the casual opening
of student records to outsiders or their discussion at public
meetings. The consent must be signed and dated and include
the specific records to be disclosed and the purpose and the in-
dividual or group to whom the disclosure may be made. Schools
must keep a file of all requests for access to a student's record,
the file must indicate who made the request and the legitimate
interests in seeking the information.
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What are the riots of non-custodial parents to see their
children's records?

Generally, they are the same as those of custodial parents.
FERIA provides each parent with the right of access to their
child's records. The Act and its regulations make no distinc-
tion based on whether a parent has custody or not. Therefore,
a school district must give a non-custodial earent the same
right of access as a custodial parent unless the school has been
given "a legally binding instrun,ent or a state law or court order
governing such matters as dit ort.c, separation or custody tv hich
provides to the contrary."

Can non-custodial parents, who live far from a school, ob-
tain copies of their children's records?

Yes. According to the Act, the parent's right "to inspect and
review" education re:Lords includes the "right to obtain copies
of the records" where failure to pros ide copies %, ould elle:LA% ely
prevent parents from exercising their right of act.co.: Therefore,
where parents can not personally inspect their child's records at
school because of healt:s reasons or because they lite far from
the school, the school is required to provide the parents with
copies of the education records. St_hoJls on charge a reasonable
fee for making copies of such records unless parents cannot
afford to pay.

What are the rights of non-custodial parents to receive school
notices and be informed of parent-teacher conferences?

FERIA only applies to school records. does not apply
to routine notices and dues not address the responsibEiry of
schools to keep bath parents equally informed. Therefore, non-
custodial parents hat e no right under the Act to require that
schools invite them to all parent - teacher conferences or mail
them all notices that are sent home to custodial parents.

Can parents see copies of a test their child has taken or just
the results of the test?

Parents have the right to be informed about the questions as
well as the answers. Whether they hate a right to see the test
itself is unclear.
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Parents have a right to Ise informed of the test questions as
part of their right to a response from the school for "explana-
tions and interpretations" of the child's recur: Therefore, if test
results are maintained in a student's record, it lb the position of
the FERPA Office that schools cannot adequately explain such
results without informing parents of the questions.'

Some educators believe that they cannot give parents copies
of copyrightc tests without violating the law. However, it can
be argued that giving parents one copy of a test for a limited,
educational, noncommercial purpose makes "fair use" of the
material and therefore does not violate copyright law.

Do parents have the right to see files on their children
labeled "personal" or "confidential"?

It depends on the specific content and use of the file, not
its label. A parent's right of access applies to all of their child's
education records, and labeling a record "confidential" doe Jt
block a parent's righi to review and inspect such records.

Can a school refuse to release a student's report card for
disciplinary reasons?

It can under some circumstances. The school caiinot refuse to
allow parents to see their child's grades since they are clearly
part of his,'her education records. Furthermore, schools must
provide copies of records where failure to do so would prevent
a parent from exercising her right of accesf . However, the Act
does allow schools to describe the circumstance in which it
feels it has "a legitimate cause to deny a request for a copy of
such records." Thus, if the school's record policy stated that it
would not release a student's report card unless all books were
returned and all fees were paid, such disciplinary measures
would not violate the Act. Similarly, a private school policy
that prohibited the transfer of student records to another school
unless tuition was paid would be lawful.

In a related case, former students sued their college for not
sending out copies of their transcripts because they failed to
repay their student loans. The students claimed the college vio-
lated FERPA, but a federal cum t disagreed. The judge ruled that
the Act was for the "inspection of records by students and their
parents, not for the release of records to outside parties."6
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What general information may be shared without parental
consent?

A school may disclose "directory information" from the
education records of a student without requiring ..rior parental
consent. Directory information includes such facts as a student's
name, address, phone number, date and place of birth, field of
study, sports activities, dates of attendance, awards received,
and similar information. Before freely releasing such infor-
mation, a school must try to notify parents of current stu-
dents about what facts it regards as directory information and
of the parents' right to refuse to permit the release of such
information. It is the parents' obligation to notify the school in
writing if they refuse. However, a school may release directory
information about former students without first trying to notify
them.

May a school allow psychologists, social workers, or lawyers
who are not school employees, to review a student's records
without parental Lonsent?

No. The Act allows schools to determine what "school
officials" have a "legitimate educational interest" in being able
to review student records without parental consent. Such offi-
cials might include part-time consultants as well as full-time
employees. But the Act does not allow psychologists, social
workers, or anyone else who is not an employee of the school
to have access to student records without parental consent ex-
cept under special circumstances.

May schools destroy student records?

Yes, they can unuer FERPA. If state law does not regulate tne
destruction of education.] records, schools may destroy some
or all of a student's records at any time, except when a req.test
has been made to insr, ct them.

Must parents be informed of their rights under FERPA?

Yes. Every school must give parents of all current students
"annual notice" of their rights under the Act, where they
can obtain copies of the school's policy for implementing and
protesting these rights, and their "right to file complaints" for
tb., school's failure to comply with the law. In addition, the Act

160



Student Records 175

requires that elementary and secondary schools find a way to
"effectively notify parents" of students whose primary language
is not English.

Does the law prohibit school newspapers from publishing
personal information about students?

It depends upon the source of the information. In defending
their seizure of a school newspaper that contained personal in-
formation about a student's suspension, school officials argued
that FERPA prevented schools from disclosing such informa-
tion about their students. However, the court ruled that the Act
could not justify the seizure. Although some of the information
in the newspaper would fall within the Act's protection "if the
source of that information had been school records," the court
wrote that the Act "cannot be deemed to extend to information
which is derived from a source independent of school records. "7
Since the personal information in the student newspaper was
not obtained from school records, FERPA did nut require school
officials to prohibit the publicatira of the information.

May schools sometimes release student records without
parental consent?

Yes There are several exceptions to the law which a:low
schools to share records without parental consent with. (1)
teachers, administrators or other school officials who have
"legitimate educational interests," (2) officials of another school
in which the student seeks to enroll, (3) persons fo whom the
information is necessary "to protect the health or safety of the
student or other individuals," and (4) in connection with finan-
cial aid for which a student has applied, and in a few other
limited circumstances. In addition, the Act allows schools to
release student records without a parent's consent "to comply
with a judicial order or lawfully issued subpoer.a." But in this
case, the schor' must make "a reasonable etfort" to notify the
parent of the o or subpoena before complying with it.

Do parents have a right to challenge the accuracy of their
child's records?

Yes. If the parents of a student believe that a sch of record is
"inaccurate or misleading or violates the privacy or other rights
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of the student," they may request that the school amend it. If
the school refuses, it must so inform the pare: is and -,dvise
them of their right to a hearing.

At the hearing, patents must be given "a full and fair op-
portunity" to present their evidence. The ,chool must make its
decision in writing, "based solely on the evidence presented at
the hearing" which must include the reason., and evidence to
support its decision.

If, as a result of the hearing, the school decides the record was
inaccurate or misleading, it must amend the record accordingly .

But, if the school decides that the information was correct, it
must inform the parents of "the right to place in the educa-
tion records of the student a statement commenting upon the
information. ..atia'or setting forth any reasons for disagreeing
with the decision" of the school. Such explanation must be
maintained by the school as part of the student's record, if the
contested portion of the record is disclosed to anyone, the ex
planation must also be disclosed.

Is it necessary for parents to hire a lawyer to represent them
at a FERPA hearing?

No. The Act a:' ,vs parent:: to represent themselves at the
hearing or be assisted or represented by individuals of their
choice. It also gives them the right to be represented by a lawyer
at their own expense. But legal representation is not required
by the Act.

Can a member of the school board serve as a hearing officer?

Yes. According to FERPA Regulations, the 1,9aring may be
conducted by "any party," including an official of the school
district, "who does not have a direct interest in the JuLome of
the hearing." This could include a principal, teacher, superin-
tenthnt, or school board member. It, of course, would exclude
the person who wrote the challenged record.

Some parents feel that it is unfair to allow one school offi-
cial t.o judge the merits of a parent's complaint against another
school official. But the law assumes that hearing officers will try
to be impartial and that dissatisfied parents advantage
of their right, under the ALt, to place their reasons for disagree-
ing with the hearing officer's decision into their child's school
records.
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What action will be taken against schools that violate
FERPA?

Federal regulations include detailed information concerning
the enforcement of the Act. A FERPA Office of the Department
of Education has been established to "investigate, process and
review violations and complaints." When it receives a written
complaint regarding violations from a parent, the Office will
notify the school involved and give it an opportunity to respond
to the allegation. The Office investigates all written complaints
and sends its findings to the parits and the school.

Parents usually receive a response from the FERPA Office
within 20 working days after their complaint is received. If
there has been a violation, the Office will indicate the steps the
school must take to comply with the law. If the school does
not comply, a Review Board hearing will be held. If the Board
determines "that compliance cannot be secured by voluntary
means," Department of Education funds to the school district
will be terminated.

Whai have been the results of the FERPA enforcement pro-
cedures?

Thousands of complaints have been received by the FERPA
Office during the past decade. Over 80% of the complaints have
been resolved informally through phone calls horn the Office to
the school district involved. As of June, 1986, there have oeen
128 formal investigations.8 No cases have yct been referred to
the Review Board, thus, funds have never been terminated for
noncompliance.

Can parents take their case to court if they are not satisfied
with the decision of the FERPA Office?

Probably not. FERPA does not provide individual citizens
with a legal right to enforce the Act through the courts.
According to a federal appeals decision, "enforcement is solely
in the bands of the Department of Education."9

Where can parents get more information about FERPA?

From their school district and the FETA Office. Each school
district is required to notify parents of enrolled students ar.
nually of their rights under the Act and where they .an ob-
tain copies of the school's student records policy. In addition,
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the FERPA Office consults with parents and educators by let-
ter or phone and will answer questions concerning the Act, its
regulations, and their interpretation and application in schools.
Furthermore, copies of the FERPA regulations and a model
policy document for elementary and secondary schools can be
obtained by writing the Family Educational Rights and Privacy
Act Office, U.S. Department of Education, Room 4512, Switzer
Building, Washington; D.C. 20202.

What have been the results of the Act?

Initially, schools were slow to comply with the statute.
Federal regulations for implementation we, e not published un-
til a year and a half after rile Act became law in 1974. But as
hundreds of complaints have been filed with the FEPPA Office
each year, information about the Act has increased, and com-
pliance has become more widespread.

According to some observers, two notable results of FERPA
have been the destruction of old records and the improvement
of new ones. After the law was passed, many schools across
the country conducted "massive housecleanings" of records.
Emptying school files of "undesiraL:e material," wrote Lucy
Knight, in American Eduan:on magazine, "remains the single
most effective way for a school to attempt compliance with the
Buckley Amendment."1° Second, the quality of student records
and the caliber or recommendations "has improved substantial-
ly," according to Cl' ster Nolte. This, wrote Professor Nolte,
reflects the fact that under the A,:t teachers, principals, and
counselors "must adhere to absolute truth, rather than opinion,
when writing reports on individual students."11

Fears that teachers would be sued for :ibel if they wrote
anything negative in student records have been greatly
e,,aggerated. There is little chance of students vinning libel suits
against teachers whose comments are based on firsthand obser-
vadons, are accurate, anc! are educationally relevant. (For more
on libel, see Chapter 7.)

Two other areas of misunderstanding havc regule:ly occurred
concerning' to Act. First, many educators are still unaware that
access applies to all student records, m, t just to the cumulat.,Te
file. Second, many parents believe the Act gives them the rit,ht
to challenge the fa::ness of a student grade. Although the law
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does allow parents to question whether a teacher's grade was
recorded accurately, it does not allow them to challenge the
reasonableness of the grade that was assigned.12

Summary
Abuses in the use of student records led Congress to pass

the Family Educational Rights and Privacy Act in 1974. The
Act has several important features. First, it guarantees custodial
and non-custodial parents the right to inspect and review the
educational records of their children, but this does not include
teachers' personal notes about students. Second, it limits ac-
cess to student records by providing that such records cannot
be released to outsiders without a parent's written consent.
However, such consent is not required when the records are
shared with teachers and staff in the school, who have a
"legitimate educational interest" in the student, or when they
are released because of health or safety emergencies or pursuant
to a court order or a few other specified circumstances. Third,
the law gives parents the right to challenge recorded informa-
tion that is "inaccurate, misleading, or otherwise in violation
of privacy or other rights of students." It also gives parents
the right to place an explanation in the record of any infor-
mation with which they disagree. In addition, it establishes a
FERPA Office in Washington, D.C., to interpret and enforce
the Act. Students who apply to college may waive their right
to inspect confidential letters of reccrnmendation. And, when
students become eighteen or begin attending a post-secondary
institution, they take over their parents' rights under the Act.
Although FERPA initially imposed additional administrative
responsibilities on the schools, it has generally led to a.i im-
provement in the quality and accuracy of student records.
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CHAPTER 11

Education of
Handicapped

Children

What federal laws currently affect the education of handicapped
children?

Why was Public Law 94-142 enacted?

Does the term "exceptional children" also refer to those who are gifted
as well as those with handicap' ?

What are the key provisions of P.L. 94-142

Does the law include provisions for parents' rights:

What procedural safeguards protect parents and children ul 'er this
law?

Does "appropriate" education mean the "best" education?

May state laws require higher standards than the 24etal law?

What are "related services" required by the EHA?

Must schools provide yearroand schooling for handicapped children?

Can a state limit the education of the handicapped because of lack of
funds?

Will granting a diploma free a school district from further respon-
sibility?

Are cost considerations important in determining the appropriate
educational placement of a handicapped child?

May parents on their own decide to send their child to private school?
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Can parents recover their attorney fees in a suit under the EHA?

May schools charge parents for special expenses for educating hand-
icapped children?

May handicapped students be suspended for misbehavior?

May handicapped students be expelled or suspended for a long term?

How do parents learn about their rights undo. the EHA?

What can parents do if they disagree with their child's plan?

U:161 recently most states with compulsory education
laws also provided legal ways to exclude some children
from school. Various labels were attached to the

children who were excluded, but in genera' they were lumped
together under the heading of "uneducable." Throughout the
country, hundreds of thousands of children were excluded from
public schools on the basis of such ws. While in the past many
parents and educators expected very tittic. of these children
and acceptec, the belief that most of them were uneducable
and untrainable, a very different view is generally held today.
According to this newer idea, all human beings can benefit from
appropriate education or training. It is now established that
with proper care, education, and training, most handicapped
children can learn enough to become largely self-sufficient, and
even the extreme cases can be trained to care for their own
bodily needs. Very few need to remain completely dependent
on the care of others.

The first case to reflect this changing view reached the courts
in 1972, when the parents of 13 retarded children, together
with the Pennsylvania Association for Retarded Children, chal-
lenged the laws in their state that kept ..itildren from school
if they were certified by school psychologists as "uneducable
and untrainable."1 The parents claimed that the laws were un-
constitutional: (a) by not giving parents a notice and proper
hearing, they violated the right to due process, (b) by assum-
ing certain children to be uneducable without a rational basis
in fact, they denied the right to equal protection of the laws;
and (c) because the state constitution guaranteed education for
all children, the laws that excluded retarded children were ar-
bitrary and capricious.
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The Court ruled that the state cannot deny schooling to
retarded children, and gave the contending parties the respon-
sibility for working out an acceptable settlement for placing
retarded children in special education to meet their needs. Th..
agreement also included careful and elaborate provisions for
due process before any child nay be placed in special education
classes or berlre any change in such placement may be made.

A fed..ial court ruling in Washington, D.C., in the same year
(1972) established the rights of other "exceptional" or "disabled'
children to an appropriate education.2 This included the emo-
tionally disturbed, the deaf, and the blind. The District Court
ruled that the constitutional right of due process must be fol-
lowed before any child is identified as "exceptional" and before
an educational placement is decided upon for such a child. The
court further ruled that lack of funds for identifying and educat-
ing "exceptional" children could not be used as an excuse for
failing a) provide them with appropriate education.

The ruling included an elaborate set of procedures through
which parents wouil be informed and involved every step of
the way in working with the schools toward an appropriate
educational placement of thei children.

These cases, together with others in various parts of the
country, made it clear that the right to education provided by
the state extended to all children, including the handicapped.
Beyond this basic right, however, other issues concerning the
handicapped arose and were settled in the courts or by statutes.
Among them were questions related to the proper placement
of exceptional children, whether they should be placed in spe-
cial classes and schools or placed together with other students,
what procedures should be used to make such decisions, and
what role the parents should have in these procedures.

What federal laws currently affect the education of hand-
icapped children?

Two federal laws, ei acted in 1973 and 1975, have estab-
lished the right to a pub: _ school education for all han,licappcd
children in all parts of ale U.S. They are Section 504 of the
Rehabilitation Act of 19733 and Public Law 94-142, a federal law
originai:y knot in as the Education of All Handicapped Children

Te9
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Act (EHA).
Section 504 of the Rehabilitation Act applies to all programs or

activities :ceiving federal financial assistance and specifies that
no "otherwise qualified individual can be discriminated against
in any federally assisted program or activity "solely by reason of
his handicap." But the more specific and comprehensive federal
law relevant to parents of handicapped children is the EHA.
This law makes money available to states that comply with its
provisions. This money is then turned over to Local Education
Agencies (LEAs) if they meet the provisions of the law.

Why was Public Law 94-142 enacted?

In a preamble to the law, Congress states both its purpose
and the facts on which it is based. The purposes are broad
and bold. to assure that all handicapped children have available
to them "a free and appropriate public education and related
services designed to meet their unique needs."

Among the facts the law discussed were the number of hand
icapped children in th_ United States at the time the law was
enacted in 1975over 8,000,000and the inadequacy of provi-
sion for the it educational needs. More than a million of these
children were completely excluded from public schools, and
many of those in school received inadequate education due to
lack of supporting services or untrained teachers. Many parents
were obliged to find tutors for their handicapped children or
to send them to private schools, often at great distance from
home and at the parents' expense. Congress also found that,
given adequate funding, teachers could be trained to provide
effective special education for all children.

Does the term "exceptional children" also refer to those who
are gifted as well as those with handicaps?

The Education of the Handicapped Act makes no provision
for "gifted" or "exceptionally talented" children. Programs for
the gifted are a responsibility of state governments. The states
have differing legal approaches to special education for gifted
children. Some require nothing, others mandate supportive
services be available, and still others define these children as
"exceptional" and provide for testing and placement in ap-
propriate classrooms.
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Forty-five states make spec:al reference to gifted and talented
children in their education laws or allocate extra money for
educational programs. Seventeen states (AL, AK, AZ, FL, GA,
KS, LA, NV, NJ, NM, NC, OK, PA, SD, TN, VA, WV) require
services for exceptionally able children.

What are the key provisions of P.L. 94-142?

Abe of Eligibility. Under the original version of the EIIA,
"free appropriate public education" had to be available to all
handicapped children between the ages of 5 and 18, and to
children aged 3-21 unless state law or practice did not al-
low serving 3-5-year-olds or those 18-21 years of agt. In 1986,
nowever, P.L. 99-457 extended educational services to young
children. By 1991, states must have educational programs for all
handicapped 3-5 year olds. la addition, federal funding will be
available for early intervention services for handicapped infants
and toddlers up to the age of two.*

Eligibility for Services. The EHA provides that children are
eligible for services if they have one or more of the following
handicapping conditions:

Hearing Impairments
Speech Impairments
Visual Impairments
Physical Impairments

Learning Disabilities
Mental Retardation
Emotional Disturbances
Chronic or Long-term

Health Problems

Special Services Required. In addition to educational ser-
vices, the EHA requires the provision of related services
necessary to help the child learn. speech and language
therapy, medical services for diagnosis or ealuation purposes,
physical therapy, transportation, p4 rent counseling, vocational
education, and college placement services.

Individualized Educational Plan. The law provides that an

*The new Section 672 of the EHA defines "handicapped infants and
toddlers" to mean from birth to age two, inclusive, for individuals in
need of help because they are (1) experiencing developmental delays,
or (2) have a diagnosed physical or mental condition which has a high
probability of resulting in developmental delays.

t./17,041
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individ.aailzed written plan must be dev eloped for each hand-
icapped child and reviewed annually L. the child's parents and
teachers, and a representative of the school district. The plan
should indicate the child's present level of school performance,
the educational services to be provided, and specific criteria to
measure his progress. School districts must maintain records
of the individualized educational plans for each child.

Least Restrictive Environment. The EHA requires that hand-
icapped children must be educated in the "least restrictive"
educational environment appropriate to their needs. In other
words, as much as possible and .:ducationally appropriate, th
should be educated with children who are not handicapped.
This is what is meant by "mainstreaming." Among possible
programs and plans, a regular public school class with ap-
propriate support services is preferable to special classes, special
classes are preferable to special schools, special schools might
be preferable to home teaching, and home teaching is preferable
to no teaching at all.

Furthermore, while the Act creates a clear preference for
public educational placement, private schools are proper al-
ternatives if no appropriate public facilities are available, and
public funds should be uted to support the education of the
handicapped child in the private school.5 That school, of course,
must meet the standards applied to state and local public
schools.

While there is a general preference in the law favoring
mainstreaming, this preference might be outweighed in in-
dividual cases where a more appropriate education could be
achieved in a nun-mainstreaming setting. Thus, the courts
upheld the school district's decision to transfer a handicapped
girl, over parental objections, to a nearby school district where
a more qualified instructor would teach her 6

Does the law include provisions for parents' rights?

The following rights re required by P.L. 94-142:
Notice. Parents must receive written notice that is clear,

detailed, and specific before their child is identified, evaluated
or placed in any special educational program.

Evaluation. Parents have a fight to a full evaluation of their
child's abilities and educational needs. Parental consent must
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be obtained before conducting an evaluation. Parent, ha% e the
right to obtain an evaluation independent of the school if they
disagree with the scho, test results or if they are denied an
assessment by the school. They also have the right to have the
child retested by the school district at least every three years.

Records and Confidentiality of Information. Parents have a
right to examine all records kept on their child, and the right
to challenge them if they are inaccurate or misleading. With the
exception of certain individuals (school officials, foi example,
and teachers with legitimate education interests) no one may
see a child's records unless parents give their written permis-
sion.

Educational Program. Parents have the right to participate
in the conference to plan and design the iadividualized educa-
tional program (IEP) for their child, and the school district ;s
obliged to make a good faith effort to include the parents. They
have the right to have the chill's IEP updated at Icast once a
year.

Placement. Pare '-tal consent must be obtained before initial
placement of a han licapped child in a program providing spe-
cial education. Part its have a right to have their child placed
in the "least restrictive environment," to be educated w ith non-
handicapped children to the maximum extent appropriate.

What procedural safeguards protect parents and children un-
der this law?

Languat,2. All communications with parents must be in the
primary language of the parents, testing of children must not
be discriminator- :n language, race, or culture.

Hearings. If at any point during the identification,
evaluation, or placement, parents do not agree with the educa-
tional decisions made concerning their child, they ha% e the right
to request a hearing. The hearing, which is to be impartial
and independent, is to be conducted by the State Educational
Agency (SEA) or local school district, and not by the employee
"involved in the education or care of the child." At any hearing,
parents have the right to be represented by a lawyer or an in-
dividual trained in the problems of handicapped children, the
right to present evidence, to subpoena, confront and closs-
examine witnesses, and to obtain a transcript of the hearing
and a written decision by the hearing officer.

19 3
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Appeals. Parents may reject and appeal the decision of the
local school authorities. The route of the appeal is specified by
each state, and there are different models of the appeal process.
The most typical model is a two-tier system where the initial
appeal is conducted by local officials or their appointees, whose
decision may be further appealed to the state level. There are
states that use a one-tier system (e.g., CO, DC, LA, MT, TN,
WI, and others) in some of which the hearing may be conducted
by a state-appointed hearing officer, while in others by locally
appointed officials.

Still other states have appeal processes where the initial ap-
peal is to a state-designated official, often called a mediator, and
subsequent appeals go to the state commissioner of education,
superintendent of public education, or the department of educa-
tion (e.g., AL, ID, IN, OK, PA, VT, etc.) Other states (e.g.,
MA, CT, MO, NJ) present still further variations of the appeals
process. Furthermore, since such processes may change within
a state through changes in state law or regulation, it is impor-
tant for parents to check the appeals processes of their respec-
tive states at the time of their need.

Change in Placement. Parents must be given prior notice of
any proposed change in their child's educational placement or
program and a written explanation of the procedures to be fol-
lowed in effecting that change. The child has a right to remain
in his or her current placement until dut process hearing or ap-
peal proceedings are completed. School districts must maintain
records of the individualized educational plans for each child.

rIndreds of lawsuits have been litigated since the enact-
ment of the EHA because parents and educators often disagreed
about the meaning of the language used in the law as well as
about the proper application of its terms to particular situations.
We present some of the key cases below as well as address the
questions most commonly raised by parents.

Does "appropriate" education mean the "best" education?

This question was raised in the case of Amy Rowley, a
hearing-impaired elementary school child. She was assisted by
a hearing aid, speech therapy sessions three times a week, and
a special tutor for an hour a day. Her parents approved her
Individualized Education Plan (IEP), but also wanted a sign-
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language interpreter for her even though when such an inter-
preter was used experimentally the year before, Amy did not
seem to need it. The school district maintained that Amy was
performing better than the average child in her classes and wasas
"advancing easily from grade to grade", therefore, the extra ex-
pense ;or the special interpreter was not needed.

In the final analysis, the U.S. Supreme Court held that the
EHA was not violated by the denial of the services of the
sign-language interpreter. The Court ruled that the requirement
of "appropriate education" was met when Amy was receiving
"personalized instruction and related services" that enabled her
to make satisfactory progress at or above grade level. Congress,
in the opinion of the Court, did not intend to require that
schools provide the "best" education, as long as the child's
education was "adequate" and the procedural requirements of
the EHA were followed, the law was satisfied. In short, the
EHA provides for a "basic floor of opportunity" and does not
require that a child receive optimal education.'

Rowley has made an impact on lower courts. For exa
parents of a severely handicapped child filed suit to keep their
child in a 24-hour residential care and educational program.
The federal district court originally ordered school officials to
provide such residential care and education for this child, but
after Rowley, it reversed itself and ruled that a day program
would suffice to advance the child's educational needs even
though the more comprehensil,e residential program would be
better. The circuit court upheld this decision. ° Other cases,
however, have reached conclusions under state laws that
provide for higher standards than the Rowley case. Some of
these are discussed in the following section.

May state laws require higher standards than the federal
law?

Yes, they may and, where they du, school districts must meet
the higher standards. The laws of New Jersey, for example, re-
quire that public school districts must provide a special educa-
tion program and related sere ces according to how a student
can "best" achieve in school. Since EHA only provides access
to a "free appropriate education," New Jersey's standards are
higher. Based on the distinction between these two standards,
a federal district court decided that placement in a residential

1
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school would be more beneficial to a severely handicapped child
than placement in a regular day program of a public school.9
Similarly, a Massachusetts case held that since the state law
set higher standards than the federal law, the higher of the
two standards must be followed. In this case, a student with
Downs Syndrome could have been educated locally, pursuant
to an IEP. However, his uncontrollable, sexually aggressive be-
havior in and out of the classroom required around-the-clock
supervision. Therefore, under the higher state standards, the
court ruled tl at a residential program would be the appropriate
one for this student.1°

What are "related services" required by the EHA?

The Rowley case was based on the Supreme Court's inter-
pretation of the meaning of "related services" required by the
EHA. The Act defines related services as. "transportation, and
such developm ental, corrective, and other services (including
speech pathology and audiology, and medical and counseling
services, except that such medical services shall be for diagnos-
tic and evaluath e purposes only) as may be required to assist
the handicapped child to benefit from special education, and in-
cludes the early identification and assessment of handicapping
conditions in children."11

The ambiguity of the phrase "medical services" and the high
cost of some services required to educate certain types of stu-
dents led to a large number of lawsuits. One interesting case
involved an eight-year-old girl, Amber Tatro, who was born
with spina bifida.14 She suffered from orthopedic and speech
impairment and a bladder condition that required catheteriza-
tion every 3-4 hours. Is this periodic catheterization an excluded
medical service or a "related service" schools must perform?
The IEP was quite comprehensive, but excluded the "clean, in-
termittent catheterization" (CIC) that Amber needed. While CIC
is a simple procedure that can be learned in about an hour, and
requires no more than five minutes to administer, the district
court ruled that it was not a related service. On appeal this was
overruled, and ultimately, the Supreme Court held that CIC
is not significantly different from other related services, such
as dispensing necessary medicine or administering emergency
injections following medical authorization. We can expect fur-
ther lawsuits on the question of related services as we attempt
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to define which medical services must be provided and which
excluded.

A 1983 case in New jersey, for example, held that
psychotherapy can be a related service. The appeals court
noted that, since Congress authorized psychological and coun-
seling services under the EHA, it must have intended to in-
clude psychotherapy as well, particularly when such help was
provided by qualified counselors, psychologists, and social
workers.13 It is probable that if the psychotherapy could be
provided only by a psychiatrist, it i.ould be excluded as a medi-
cal service.

Must schools provide year-round schooling for handicapped
children?

Certain handicapped children suffer educational setbacks
during the summer br2aks that accompany traditional school
calendars. Several lawsuits have been filed to provide for year-
round schooling in an attempt to avoid such regression. Lower
federal courts have ruled that school policies limiting attendance
to approximately 180 day& may violat(the requirements of the
EHA that individually tailored educational plans be provided
each handicapped child.14 However, the Supreme Court over-
turned such a ruling without comment.15 This action casts some
doubt on the holding of the lower court concerning year -round
schooling for the handicapped, although the 5th Circuit in 1986
again upheld the requirement that full summer services be
provided for a handicapped child who would ha% e experienced
substantial regression during the summer months.16

Can a state limit the education of the handicapped because
of lack of funds?

No, it can not. Historically, states used to do so, claim-
ing that there was hardly enough money to educate "normal"
children. Such discrimination against the handicapped is un-
constitutional, and it also violates the EHA. The state of Oregon
passed a law that provided that the education of handicapped
children was "subject to the availability of funds" and subject
to the district receiving reimbursement for their costs. This was
struck down by a federal court which held that the state had
a responsibility to provide funding for educating handicapped
children.17
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Will granting a diploma free a school district from further
responsibility?

Not necessarily. A school district cannot rid itself of all
obligation merely by granting a diploma to a handicapped
student. In an Illinois case, the court re'oked the diploma and
reinstated the student in school after determining that inten-
sive psychotherapy should have been provided by the school,
but was not.18 A similar situation arose in Massachusetts,
when a diploma was granted by a hospital school, termina-
ting the student's eligibility for further special education. The
court, however, held that "the graduation was procedurally
and substantively defective." The parents were not notified or
otherwise informed that graduation would terminate their son's
eligibility for further educational services, or of their right to
challenge the IEP. Evidence showed that the boy was unable to
function either independently or in a sheltered workshop. Thus
the court found that both federal and state laws were violated.111

Are cost considerations important in determining the ap-
pro:Aate educational placement of a handicapped child?

Cost considerations may enter only when choosin among
options, all of which offer an "appropriate" education. z°

May parents on their own decide to send their child to
private school?

Yes, they may, but they might have to pay for it. When
parents disagree with the placement of their child pursuant to
an IEP, it is safest to exhaust their administrative remedies,
that is, go through the appeal process, without moving the
child. If they decide to change the child's placement on their
own, in many instances they will do so at their own expense.
Exceptions to this rule may occur when school officials acted in
bad faith or denied due process to the parents, or when a court
agrees with the placement and decision . ide by the parents.
Courts have a great deal of discretion whether or not to order
such reimbursement. In a 1985 case that arose in Massachu-
setts, the Supreme Court ruled that parents may be reimbursed
for the cost of private schooling even if they place their hand-
icapped child there unilaterally, in disagreement with public
school officials, if such placement is deemed to be the proper
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one through appeal procedures set forth in the law. The Court
reasoned that without this provision, children of poor parents
might have to spend years in inappropriate placement await-
ing the outcome of the case. Parents, however, take a risk of
not being reimbursed IN hen they unilaterally move children to
a private schoo1.21

;n a District of Columbia case, the court held that parents
may reLeive reimbursement and their expenses for attorney fees
where school officials did not follow the IEP or otherwise vio-
lated the due process rights of parents. In this case, parents
paid tuition elsewhere in face of the wrongful actions of the
school officials.22 Also in the District of Columbia, a federal
court ordered the reimbursement of the cost of private school-
ing when a child who had hearing disabilities and was emo-
tionally disturbed had to spend at least a fourth of his time in
regular classes in a large public high school. The curt thought
such placement to be inappropriate and ordered cost reimburse-
ment even though the parents acted without permission from
the school authorities.15

Despite the cases cited above, parents take a risk when they
act on their own and place their child into a private school or
other institution. In some instances they will not be reimbursed
for costs incurred. Furthermore, a state may not cut off funds it
has been paying to a private school during due process proce-
dures, while attempts are being made to determine a possible
new placement for the student. That would violate the "status
quo" ("stay put") provision of the EHA which requires the child
to be maintained in the Lurrent placeraent pending Lompletion
of the due process procedures.24

Can parents recover their attorney fees in a suit under the
EHA?

Until 1986, they could not because the original version of the
EHA did not provide for an award of attorney fees. Questions
have arisen about the possibility of bringing suit under Section
504 of the Rehabilitation Act of 1973 or under 42 U.S.C.A. 1983,
a general civil rights law, each of which allows for the recovery
of attorney fees. Courts have held, however, that parents must
proceed under the EHA, the most specific comprehensive spe-
cial education law and can't go directly into the federal court
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under the other two laws mentioned above. Thus, they can't cir-
cumvent the procedural requirements of the EHA.25 However,
P.L. 99-372 amended the EHA in 1986 to allow courts to award
attorney fees to parents who win lawsuits in%ohing the educa-
tion of handicapped children.

May schools charge parents for special expenses for educat-
ing handicapped children?

No, they may not. A suit was filed by parents whose hand-
icapped children were placed in a private facility on the basis
of a developmental disability and were charged up to $100
per month for the child's living expenses. They brought a
class action suit, alleging that the state violated the EHA by
this requirement. The courts agreed with the parents, ordered
reimbursement and enjoined the state from requiring such
payment.26

May handicapped students be suspended for misbehavior?

Yes, they may be, for a short period of time. While the
EHA is silent on disciplining handicapped students, school offi-
cials may deal with disruptions and emergencies according to
the school rules governing student conduct. This is the case
for short-term Ispensions or in-school detentions. Such short-
term suspensions Cto not constitute a change in placement that
would necessitate a new look at the IEP and full blown due
process. For example, when an 11th grade learning-disabled
boy used abusive lant,L.age objecting to a detention, he was
suspended for five days. The court upheld the suspension,
holding that his special education was not terminated, merely
disrupted for five days because of a "flagrant offense."27 Thus,
in ordinary discipline situations, including short suspension
when the student's misbehal, ior is unrelated to his handicap,
handicapped students may be disciplined as non-handicapped
students. (See Chapter 2.)

May handicapped students be expelled or suspended for a
long term?

Long-term suspensions or expulsion might constitute a
change in placement under the EHA, therefore special protec-
tions come into play to ensure that the handicapped child con-
tinues to receive "a free and appropriate education." Before
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handicapped students are disciplined for misbehavior, school
officials must ascertain that their misbehavior is not the result
of their handicapping condition.28 A handicapped child may
not be expelled or suspended for a long term or for an indefi-
nite period if his disruptive behavior is a man:festation of his
handicap. Furthermore, if expulsion or long-term suspension
does take place, educational services must not stop completely.
As a minimum, there must be provisions for educating the
student at home.29 Thus, disruptive handicapped children,
whose disruptive behavior is not a function of their handicap,
may be expelled from school. However, because expulsion or
long-term suspension are changes in placement, the procedural
safeguards guaranteed by the EHA must be followed.30

Violent ani disruptive students' placements may be changed
by school officials without awaiting the final outcome of an ap-
peals process. As a general rule, the EHA provides for the main-
tenance of students in their current placement during the ap-
peals process. However, schools have the discretion to change
the placement if a student's behavior threatens to disrupt a
safe school environment.31 This result was also reached in a
Florida case where a student with a special heaving disability
was involuntarily transferred from a high school to an alterna-
tive learning center because of violent behavior that threatened
both students and school officials. The appeals court noted that
the EHA does not deprive school boards of their traditional
authority or responsibility to ensure safety in schools.32

How do parents learn about their rights under the EHA?

Before a child is identified as handicapped, schools must go
through a careful and comprehensive process of evaluating him.
Parental consent is required for this evaluation, ani parents
should be informed of their right to full participation and their
right to due process dnd appeal before any evaluation er as-
sessment takes place. The IEP is created pursuant to the evalua-
tion process, and it cannot be put into effect without parental
consent. Furthermore, the law requires periodic review of the
IEP with alterations as deemed appropriate.

What can parents do who disagree with their child's plan?

Parents who disagree with the IEP do not have to accept it.
They may reject the plan or postpone its acceptance or rejection
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pending the outcome of an independent e% aluation. If parents
do not agree with the independent in aluation, they ha% e a right
to appeal. This appeal is usually to a regional office of the state
department of education w hich may try to mediate the disagree-
ment or assign it to an arbitrator, an impartial hearing officer.
This hearing officer should not be an employee of the local
school board nor should she have been involved in the for-
mulation of state policies for the handicapped.11 If parents are
still dissatisfied with the recommerk:aiion made by the highest
office in this chain of administrative appeal', they may go to
court. The entire process prior to g,)ing to court is part of the
due process provided by law and niist be followed all the way
before courts will hear the case.

The EHA contains many other provisions, such as those re-
lated to formulas for allocating funds to states and to local
school districts. But the major provisions of the law, those
which directly affect the rights of paents and of children, are
the ones presented above.

Summary
As difficult and expensive as it is to pro% ide educational pro-

grams of sound quai;ty for children without handicaps, it is
even more difficult and expenshe to educate those with hand-
icappinz, conditions.

Yet courts have held that if a state provides public educa-
tion for all of its children, it must do so 1, ithout discriminating
against the handicapped. This concept has been gien powerful
impetus by the passage of the federal Education for All Hand-
icapped Children Act of 1975, currently known as the Education
of the Handicapped Act, EHA.

According to the terms of this law, the federal go% ernment
will make significant f' nds mailable to states to be used for
special education. The states in turn will channel these funds
to local schools. But the states and local schools must satisfy the
federal guidelines. Thus, local control and responsibility w ill be
retained, yet federal standards and aid will help pro% ide more
appropriate schooling for handicapped children.

The law lists the right that parents have to participate in the
diagnosis, placement, education, and periodic re -u aluation of
their children, and lists similar rights for children. It points the
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way to a comprehensive approach to provide individualized
educational programs, at public expense, for all handicapped
children, in the least restrictive educational em ironment. It has
been hailed by parents and educators alike as a major new
development, perhaps one that can become a model for the
education of all children.

Many lawsuits have been filed due to disagreements over the
proper meaning and application of the EHA and because of the
large costs involved. We can expect many more law suits in this
area. Currently, we know that the EHA is satisfied if the handi-
capped child has an IEP, if du.: process has been followed and
the child is making adequate progress in school. The federal law
does not require the optimal education for each child, although
some state laws do provide fur higher standards, in which case
these higher standards must be met.

Support services of various kinds must be provided by
the schools, as specified by law, though medical services
are provided only for diagnosis and evaluation but not for
treatment. The precise line separating medical services from
non-medical related services is difficult to draw, and we can
expect more controversy over this distinction. The Supreme
Court has upheld the provision of clear intermittent catheteriza-
tion as a related service, while lower courts have ruled that
psychotherapy provided by counselors, psychologists, or so-
cial workers could be a related service but when provided by a
psychiatrist, it may well be an excluded medical service.

States may not deny or restrict thc education of the handi-
capped due to lack of funds, may not attach special fees or
charges, nor try to avoid further services by granting them
diplomas before they are fully ready for it. On the other hand,
parents who unilaterally send their children to private schools
or who change the student's placement before the appeals
process is completed will take a chance of not being reimbursed
for their expenses.

Schools may discipline handicapped students for minor mis-
behavior the same way as other students. Even short-term
suspensions are proper as for other students when the dis-
ruptive behavior is not caused by the handicapping condition.
Long-term and indefinite suspension or expulsion is more
complicated. They may also be applied to the handicapped
student, but, since they constitute a change in placement, due
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process must be followed, and some form of education must
continue to be provided.

Clearly, significant strides have been made under the law
to provide individually tailored, appropriate education for the
nation's handicapped children. It is also clear that we still have
a way to go to fully implement the spirit of the kw, which is
nothing more than our expression of respect for the educational
potential of all our children.
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CHAPTER 12

Personal
Appearance

Is grooming a constitutional right?

What other reasons support grooming as a constitutional right?

Can students challenge grooming regulations without their parent "s
support?

Why are grooming regulations upheld?

Why doesn't the Supreme Court resolve this conflict?

What is the law in my state?

Are school dress codes ever illegal?

Will courts rule the same way in clothing cases as in hair controver-
sies?

Should parents have the right to allow their children to
choose their own dress and :lair style? Or should public
schools be able to limit that right? Should the Constitu-

tion protect student grooming and clothing just as it protects
freedom of expression? Or is the conflict over personal ap-
pearance a less significant issue?

The judicial response to these questions has been
extraordinary. Controversies over groomingparticularly hair
lengthhave provoked widespread disagreement not only
among state and federal courts but among judges on the same
court. The U.S. courts of appeals have issued conflicting rulings
about the constitutionality of hair regulations, and the Supreme
Court has declined to perform its usual role of resolving such
differences. Th2refore, this chapter will discuss and explain the
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conflicting judicial approaches to the regulation of grooming
in the public schools. In addition, it will discuss two related
questions. Should students be able to choose their own dress
style? Do schools have the right to limit that choice?

Is grooming a constitutional right?

The Carpenter Casel: Indiana's Wawasee High School dress
code was devised "to insure the best possible overall appear-
ance" of the student body and was carefully developed by a
committee of students, teachers, and administrators. It was
adopted by a vote of the students, and they and their parents
were clearly notified of its provisions. Nevertheless, Greg Car-
penter, with his parents' consent, chose to violate the code's
"long hair provision." For this Greg was punished as the code
providedby being separated from his classmates and deprived
of classroom participation until he cut his hair. As a result,
Greg's father sued on his behalf to prohibit enforcement of the
code's hair length provisions. And the Seventh Circuit Court of
Appeals ruled in his favor, holdi:.g that "the right to wear one's
hair at any length or in any desired manner is an ingredient of
personal freedom protected by the United States f:onstitution."
To limit that right, a school would have to bear a "substantial
burden of justification."

Here the board presented no evidence that Greg's hair dis-
turbed classroom decorum or distracted other students, or that
the hair provision was related to safety or health. To justify
its interference with Greg's constitutional rights, the court said,
the school must show a reasonable relationship between the
code and some educational purpose, such as avoiding substan-
tial disruption. Since such a relationship was not shown, the
court concluded that the democratic process by which the code
was adopted did not justify the denial of Greg's constitutional
right to wear his hair as he chose. The U.S. Constitution, said
the court, cannot be amended by majority vote of any school or
community.*

*In an interesting dissenting opinion, Judge Stevens observed. "In the
process of requiring the young to conform to the manners of their
elders, parents and teachers are necessarily partners. If they agree that
a child should be compelled to observe a giver. torm of tradition, no
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What other reasons support grooming as a constitutional
right?

Other federal appeals courts have given other reasons for
supporting the concept of grooming as a constitutional right:

(1) In holding unconstitutional a Marlboro, Massachusetts,
school policy forbidding "unusually long hair," the First Circuit
Court of Appeals wrote that it saw "no inherent reason why
decency, decorum or good conduct" requires a boy to wear his
hair shoat. Nor, it concluded, does "compelled conformity to
conventional standards of appearance seem a justifiable part of
the educational process"2

(2) In striking down a St. Charles, Missouri, restriction on
long hair, one of the judges on the Eighth Circuit Court wrote:

The gamut of rationalizations for justifying this restriction
fails in light of reasoned analysis. . .I am satisfied a com-
prehensive school restriction on male student hair styles
accomplishes little more than to project the prejudices and
personal distastes of certain adults in authority on to the
impressionable young students.3

(3) In a North Carolina case, Joe Massie was suspended be-
cause he refused to conform to grooming guidelines and be-
cause his hair length "evoked considerable jest, disgust, and
amusement."4 In its decision, the Fourth Circuit Court noted
that the disruptions were minor and probably could have been
prevented. The Court observed that the school administration
had made no effort to teach students that "there is little merit
in conformity for the sake of conformity" and that a student
may exercise a right any way he chooses so long as he does not
"run afoul of considerations of safety, cleanliness and decency."
The Court concluded that faculty leadership in "promoting and
enfc..cing an attitude of tolerance rather than one of suppres-
sion or derision would obviate the relatively minor disruptions
which have occurred."

matter how irrational it may be, the child has no legitimate recourse
but to obey. . ..lt is only when the parent supports a child's attempt to
accelerate a change in customs that a meaningful (legal) conflict arises."
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Can students challenge grooming regulations without their
parent's support?

Although minors rarely take legal action without the approval
and support of their parents or guardians, a Michigan appeals
court ruled that a 16-year-old student could sue his school dis-
trict against his parents' wishes. The student was suspended be-
cause of his hair length, and he was represented by a Legal Ser-
vices Attorney, appointed by the court under Michigan Court
Rules which allow minors over the age of 14 and their repre-
sentatives to bring suit without parent approval?

Why are grooming regulations upheld?

The following cases are examples of judicial reasoning which
uphold the school's right to regulate student grooming.

The Zeller Case: When Brent Zeller was excluded from a high
school soccer team in Pennsylvania for noncompliance with
athletic code hair regulations, his parents sued the school for
violating their son's constitutional r14hts. But the Third Circuit
ruled against Brent and his parents.°

The court declined to overturn the school regulations because
it did not believe that federal courts are the right place to inter-
pret "the conflicting ideals of student liberty and school regula-
tion in the context of students' hair." On the contrary, the court
said, in matters such as this, "the wisdom and experience of
school authorities must be deemed superior and preferable to
the federal judiciary's." Because our system of public education
nece,sarily relies on the discreticw and judgment of school ad-
ministrators, federal courts should not attempt to correct errors
"in the exercise of that discretion" unless specific constitutional
rights are vioiated. In this case, the court concluded that Zeller's
complaint about the school hair regulations did "not rise to the
dignity of a protectable constitutional right."

The 0/ff Case: Because 15-year-old Robert Olff violated his
California school's "Good Grooming Policy," he was not al-
lowed to enroll. As a result, Olff's mother asked the Ninth
Circuit Court to declare the policy unconstitutional because it
violated her son's "right of privacy." The court refused.? "The
conduct to be regulated here," wrote the court, "is not conduct
found in the privacy of the home but in public educational in-
stitutions where individual liberties cannot be left completely
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uncontrolled to clash with similarly asserted liberties of several
thousand others." The court emphasized that this was not a
question of preference "for or against certain male hair styles,
but a question of the right of school authorities to develop a
dress code in accord with their professional judgment."

The Karr Case: The Fifth Circuit rejected the notion that hair
regulations interfere with fundamental constitutional rights.8
Even if these regulations interfere with a student's liberty,
the interference is a "temporary and relatively inconsequential
one." Furthermore, the court was disturbed by "the burden
which has been placed on the federal courts" by suits such as
this which took four full days of testimony, when many more
important cases were kept waiting. Because of this burden and
because these cases do not raise issues of "fundamental" liber-
ty, the court announced that in the future, school grooming
regulations should be presumed valid in all district courts in
the circuit.

Why doesn't the Supreme Court :tesolve this conflict?

When federal circuit courts differ in their interpretation of
the Constitution, the Supreme Court usually reviews the ques-
tion, renders a decision, and thus establishes a "uniform law of
the land." But despite the sharp differences of opinion among
federal courts concerning student rooming, the Supreme Court
has on at least nine occasions declined to review the decisions
on this issue. This is because most justices of the Court ap-
parently do not believe the cases raise important constitutional
questions of national significance.

In rejecting an urgent appeal to the Supreme Court in one of
the grooming cases, Justice Black wrote. "The only thing about
this that borders on the serious to me is the idea that anyone
should think the Federal Constitution imposes on the United
States courts the burden of supervising the length of hair that
public school students should wear."9 As I( ng as the Supieme
Court refuses to hear these cases, the law will continue to vary
throughout the United States.

What is the law in my state?

Federal appeals courts have decided that grooming is a con-
stitutional tight in the First Circuit (ME, MA, NH, RI), the
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Fourth Circuit (MD, NC, SC, VA, WV), the Seventh Circuit (IL,
IN, WI), the Eighth Circuit (AR, IA, MN, MO, NE, ND, SD),
and probably the Second Circuit (CT, NY, VT).* This means
that parents who live in these circuits can go to court to chal-
lenge school grooming codes which restrict their child's hair
length or style. In these states, grooming restrictions will be
examined by the courts and can be declared unconstitutional
unless school officials present convincing evidence that they are
fair, reasonable, and necessary to carry out a legitimate educa-
tional purpose.

The law is different in the Fifth Circuit (LA, MS, TX), the
Sixth Circuit (KY, MI, OH, TN), the Ninth Circuit (AK, AZ, CA,
HI, ID, MT, NV, OR, WA), the Tenth Circuit (CO, KS, NM,
OK, WY, UT), the Eleventh Circuit (AL, FL, GA), and probably
the Third Circuit (DE, NJ, PA), and the District of Columbia
Circuit.**

In these states, the circuit courts of appeals have decided that
grooming is not a significant constitutional issue and that the
federal courts should not judge the wisdom of codes regulating
hair length or style. This does not necessarily mean that parents
have no legal remedy if a child is disciplined for violating school
grooming regulations. It only means that the federal courts will
probably not consider the case. Restrictions can still be chal-
lenged in state courts. And even if state courts uphold school
grooming regulations, this only means that they are permitted,
not required, in a school district.

* In 1973, the Second Circuit ruledl° that hair length regulations raised
"a substantial Constitutional issue." Although the U.S. Supreme Court
overruled that decision as it applied to a policeman,11 the ruling prob-
ably would stand if it were applied to students.

**Although a decision of the Third Circuit12 held that civilian
employees of the National Guard could challenge the Guard's hair
length regulations, the Court clearly ruled in 197513 that "the federal
courts should not intrude" in the area of school regulation of student
hair length and that it would no longer consider school grooming cases.
The D C. Court of Appeals has not ruled directly on the issue of school
grooming regulations, but it indicated in a related case14 that it agreed
with the U.S. Supreme Court and "sees no federal question in this
area."
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Are school dress cedes ever illegal?

Yes. Although schools clearly have the right to regulate stu-
dent clothing, not all dress codes are legal. In New Hampshire,
for example, a federal court held that a rule against dungarees
was unconstitutional since the prohibition was not reasonably
related to the school's responsibility or curricuic.:-1.15 Although
the court indicated that the freedom to wear the clothes of one's
choice is a protected liberty under the Fourteenth Amendment,
it did not hold that students could wear anything they wanted
to school. As the judge observed, a school "can, and must,
for its own preservation exclude persons who are unsanitary,
obscenely or scantily clad."

Similarly, a New York court annulled a high school's prohibi-
tion against girls wearing slacks because the rule enforced "style
or taste and not safety, order, or discipline."16 The court ruled
that a board's regulation of dress was valid only to the extent
necessary "to protect the safety of the wearer. . .or to control
disturbance or distraction which interferes with the education of
other students.' And in Arkansas a judge held unconstitutional
that part of a school dress code which prohibited all long dres-
ses, frayed trousers, and tie-dyed clothing, and requ;red that
all boys wear socks. These rules, said the court, were arbitrary,
unnecessary, or overly broad.17 On the othe: hand, the judge
indicated that the following dress code provisions would be
held valid. prohibitions against girls wearing "excessively tight
skirts or pants" or dresses more than six inches above the knee
(to prevent immodest clothing), prohibitions on boys wearing
shirt tails outside their pants in shop (for safety seasons), or any
student from wearing clothing displaying obscene pictures "or
profane slogans or emblems."

Will courts rule the same way in clothing cases as in hair
controversies?

Sometimes. Those courts that do not protect a student's
choice of hair style will probably not protect his choice of
clothing. But not all courts that do protect hair style also protect
student freedom in matters of dress. This is because some courts
distinguish hair from clothing and indicate that n_strictions on
hair style are more serious invasions of individual freedom than
clothing regulations. According to one judge: "the cut of one's
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hair style is more fundamental to peioona: appearance than
the type of clothes he wears. G.:.:rnent5 can be .hanged at will
whereas hair, once it is cut, has to ren,,:in constant .ff substan-
tial periods of time."18 Thus some co-- -ts that recogni,.e choice
of hair style as a constitutional right do no prok-ct chci e of
clothing style, and most give schools much wider c:.,cretion to
regulate clothing in the interests of health, safety, ,,rder or dis-
cipline.

Summary
Grooming

Nine out of the twelve U.S. Circuit Courts of Appeals have
clearly ruled on the constitutional right of students to choose
the length of their hair.* As the map on page 206 indicates, four
circuits hold that grooming is a constitutional right that should
be protected by the federal courts and five circuits do not. The
arguments used on each side are varied and vigorous, and
no final decision establishing a uniform law has been reached,
since the Supreme Court has refused to rule on the issue.

Upholding Student Rights. These are some of the argu-
ments used to support a student's right to wear his hair
as he wishes. A student's hair style is part of the personal
liberty assured to citizens by the Due Process Clause of the
Fourteenth Amendment, the "freedom to govern one's per-
sonal appearance" is retained by individual citizens under the
Ninth Amendment, and it is part of the freedom of expres-
sion protected by the First Amendment. In addition, judges
have written that hair regulations bear no reasonable relation
to a legitimate educational objective, they teach conformity for
its own sake, and they are not necessary for health or safety.
Their enforcement projects the prejudices of certain adults in
authority and causes more disruption than does the presence
of long-haired students. If ouch students cause others to be dis-
ruptive, school officials should teach the disrupters tolerance

*For an indication of how three other urt.uits probably would rule on
this issue see footnotes on page 207.
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and not suppress diversity. It is dangerous to say the problem
is best left to local authorities, such a rationale could support
any prohibition of parent or student rights.

Upholding School Rules. Among the reasons courts give for
upholding school grooming regulations are these. The regula-
tions seek to accomplish "legitimate objectives" and have "a real
and reasonable connection" with the maintenance of school dis-
cipline, the Constitution does not protect grooming, but even if
it does, it is one of the "lesser liberties" and not a fundamental
right. Judges have said that the purpose of these regulations is
to eliminate distracting extremes in hair style, to avoid possible
conflicts, and to eliminate potential health and safety hazards.
Even if some codes restrict student freedom, their effect is tem-
porary and "relatively inconsequential" and still leaves students
a wide range of choice in grooming. School officials should have
discretion and authorit), to develop dress codes without having
to justify their professional judgment in court.

Finally, all school regulations restricting student liberty can-
not be litigated, for the judicial process is administratively un-
able to deal with the infringement of every minor right.

Clothing

All courts recognize that schools have authority to regulate
students' clothing. But not all dress codes are constitutional.
Thus a few courts have ruled that absolute prohibitions against
boys wearing dungarees or girls wearing slacks or long dresses
are illegal because they are not reasonably related to the school's
responsibility or its curriculum. Even these courts, however,
recognize the validity of school regulations prohibiting certain
kinds of clothing because of health or safety or to prevent dis-
turbance or distraction.

Today some readers may find it difficult to understand
why so many students, parents and school officials were con-
cerned with the issue of hair length in the past. But the
questions raised by these controversies involve far more than
grooming, they concern such fundamental legal and educational
issues as. When can school offici± restrict students' freedom?
Should nonconformity be prohibited or guarded in our schools?
Should courts protect individual choices or just "fundamental"
freedoms?
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In the coming years, hair length may no longer be the symbol
that triggers this larger debate. But the basic issues will be with
us as long as parents and educators continue to struggle with
the problems of freedom and conformity in the public schools.
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CHAPTER 13

Other Rights
and Issues

Do children from low-income families receive special help from the
federal government?

What rights are parents provided in Title I/Chapter 1 programs?

What are the rights of parents of students who speak little or no
English?

Does federal law require bilingual education?

Why do some schools have more money than others?

Do such large inequalities violate the Equal Protection Clause of the
Constitution?

If parents cannot achieve equal funding for schools under the national
Constitution, can they do so under state constitutions and statutes?

What is the way to equity in school finance?

Are public schools completely free?

Are school board meetings open to parents?

Are the minutes of the school board available to parents?

Do parents have a right to notice of board meetings?

May a school board go into a closed session during its meeting?

What if board members violate open meeiing laws?

Do parents have the right to see th, budget and other documents the
school administrators prepare for the board?

How can parents remove a board member?
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May parent groups use school facilities?

Can religious groups use schools?

Do parents have the right to object to tracking systems in the schools?

Does that mean tracking is always unconstitutional?

May parents object to psychological testing in the schools?

This chapter discusses a number of topics that concern
parents, not all of which are related to one another.
Among them are: a statute that provides important

rights to parents whose children do not speak English, or speak
only limited English, and a statute that relates to poor parents
and their children. The chapter also examines such topics as the
financing of public schools, the meaning of "free" education,
tracking and testing of students, the openness of school board
meetings, and the use of school facilities by parent groups.

Special Needs Children

Do children from low-imome families receive special help
from the federal govern!: it?

Yes they do. The current law is a modification of Title I of
the Elementary and Secondary Education Act of 1965, which
provided federal funds to state and local education agencies
to provide compensatory education -,..-rvices to educationally
disadvantaged children attending public and private schools.
Eligible children include those from kw-income families, from
migrant worker families, neglected or delinquent children.

Title I was first developed as part of President Lyndon
Johnson's War on Poverty. Under Title I, many billions of
dollars have been allocated to state and local educational
agencies with part,cular concern for educationally disadvan-
taged children residing in areas with high concentrations of
children from low-income families. Educational deprivation (nut
economic deprivation) was the central concern of Congress, and
Title I regulations defined this to mean "(1) children who have
need for special educational assistance in order that their level
of educational attainment may be raised to that appropriate
for children of their age, and (2) children who are handi-
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capped." From its inception, Title I has involved parents, along
with teachers and school board members, in both the plan-
ning and evaluation of programs. This was the requirement of
"constituent involvement."

Under the Educational Consolidation and Improvement Act
of 1981 (ECIA) which amended many federal education pro-
grams, Title I became Chapter 1. Small changes have been made
in the legislation, but the intent of the program continues as
originally enacted.

What rights are parents provided in Title I/Chapter 1 pro-
grams?

Since the original ESEA law was enacted in 1965, the provi-
sions for parent involvement have undergone changes as the
law has been amel ded. Direct parent involvement became an
explicit part of the law in 1970, when parent councils serving the
school system were required. The 1974 amendments required
both district and school-level Parent Advisory Councils, with
parents as a majority of the membership.

The 1981 legislation resulted in a significant reduction in the
requirement for parent involvement. Parent councils were no
longer required, district officials were directed to consult with
parents, but the process for doing this was left undefined.

However, some states continued to create state and local
parent councils to advise them on program implementation,
and the federal law allows for such groups even though it
does not require them. Massachusetts, for example, through its
Department of Education and its regional offices has continued
with the same provisions for parent advisory councils as existed
under the earlier law (Title I). Their experience is that parent
councils are very helpful to the schools and lead to more ex-
tensive parent participation in the schooling of children. Some
other states are continuing the same pattern as Massachusetts.

Federal Regulations issued by the Department of Education
in May 1986 reinstated a stronger policy mandating parent
involvement. Each local educational agency must develop writ-
ten policies, developed with parent involvement, to ensure that
parents of the children being served have an adequate oppor-
tunity to participate in the design and implementation of the
Chapter 1 project.
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Do states have the authority to enact statutes to create andfor
require parent advisory groups to participate in educational
decision making?

Yes. Some states have enacted laws which encourage or
require parent groups, which may have a broad range of
responsibilities, from an advisory role to joint decision mak-
ing authority. Community advisory groups may be called by
various names, such as Parent Advisory Councils in Mas-
sachusetts, School Site Councils in California, and School Im-
provement Councils in South Carolina.

What are the rights of parents of students who speak little
or no English?

Since their children must attend school, how can they learn if
the language of instruction is English while the language spoken
at home is not?

Until recently, children who spoke a language other than
English had to sink or swim in school programs, since most
states had laws requiring that English be the language of
instruction. In recent years, several language minorities have
challenged these laws as establishing an unfair requirement,
and court fights as well as legislative efforts have been mounted
for bilingual education. A major step in this direction was taken
with the passage of the Bilingual Education Act of 1974.1

This statute was designed to meet the "special educational
needs of large numbers of children of limited English speak-
ing ability in the United States." It provides federal funds to
states and local educational agencies for planning and devel-
oping bilingual programs and bilingual teacher education, as
well as for early childhood and adult education, programs for
dropouts, vocational programs, and courses in the history and
culture of the language minority being served.

The law also provides funds for supplemental community ac-
tivities, for fellowships and for program planning. It provides
for classes in the students' own language and for classes in
English-as-a-second-language, but it stipulates that the children
served by these classes shall attend the regular classes in such
courses as music, art, and physical education, where language
skill is not a major requirement for success. The law also gives
parents important responsibility in planning programs, and re-
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quires that the students concerned be included in program plan-
ning and development in secondary schools.

The Bilingual Education Act of 1985 authorized a continuation
of the programs for limited-English-speaking students.2 This act
continues to recognize that there are a large and growing num-
ber of limited-English-proficient (LEP) children and an obliga-
tion on the part of the federal government to help these children
acquire proficiency in English. The law expresses respect for
the language and culture of the children and their parents.
While the programs under this law should be designed to "en-
able students to achieve full competence in English," they may
also "provide for .he development of student competence in a
second language."

A significant new provision in the 1985 law is that all
school districts that operate programs under this act inform
the parents or guardians of LEP students of the reasons why
their children were designated as needing bilingual education
services. Parents and guardians must also be told about alter-
native instructional programs available, if any, and about the
nature of both the bilingual and alternative programs. Finally,
parents must be informed of their right to decline enrollment of
their child in either bilingual or alternative programs and thus
keep the child in mainstream classrooms.

It was under Title VI of the Civil Rights Act of 1964 that one
of the best known cases in bilingual education was brought
to court. The Lau case3 in San Francisco, California, was
brought on behalf of Chinese-speaking students who were at
a disadvantage in classes where English was the language of
instruction. Ruling in favor of the parents and children, the
Supreme Court placed an affirmative obligation on schools to
provide a meaningful educational program for non-Engliah-
speaking students. Clearly, if students can't speak, read, or
write English, they are effectively excluded from an educational
process conducted in English.

Similar results were reached by the 10th Circuit Court in a
case brought on behalf of Spanish-surnamed students in Por-
tales, New Mexico.4 In this case, the evidence showed that
many of these students spoke only Spanish at home and were
growing up in a "culture totally alien to the environment thrust
upon them in the Porta les school system." The language dis-
crepancy between the home and the school was resulting in low
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school achievement and a high dropout rate. The court ordered
that a bilingual program be instituted.

Does federal law require bilingual education?

No, it does not. The law can be satisfied by a variety of
programs that help remedy the English language deficiency
of students. English-as-a-second-language (ESL) or bilingual
education programs are common, but other alternatives which
are based on sound educational theory and supported by re-
search will satisfy the courts. The selection of a program is for
educators, not judges, to decide.

Furthermore, the federal law intends that students with
limited English proficiency learn English rather than be main-
tained in their native non-English tongue. Thus, the law
provides for transitional bilingual education. Local school dis-
tricts have the option, of course, to offer not only transi-
tional bilingual education, but also programs for language main-
tenance as well as courses about the culture of the students'
ethnic group.

In addition to federal statutes and courts cases, several
states also have laws providing for bilingual education in their
public schools. Among them are Massachusetts, Texas, Il-
linois, California, and Washington. These state laws make more
specific, and at times expand, rights granted by federal laws.

Equity and Finance

Why do some schools have more money than others?

Most of the money that supports the public schools comes
from local property taxes. Some school districts have substan-
tial budgets because the taxes that support them come from in-
dustries, businesses and expensive private homes. Others have
to rely primarily on the taxes levied against low- or moderate-
income homes. The result is enormous differences in the financ-
ing of schools.

Do such large inequalities violate the Equal Protection
Clause of the Constitution?

Some parents in Texas raised this question, on which the
Supreme Court ruled in 1973 in the Rodriguez case.5 The facts

222..



Other Rights and Issues 219

showed that Texas, like virtually every other state, contained
both rich schools and poor schools and that the wealthy schools
spent more money per pupil even though the property taxes
were less burdensome than those paid in poor districts. The
Court decided, nevertheless, that the Texas system of school
finance did not violate the Constitution.

The U.S. Constitution contains no referem:es to education,
the Court pointed out. It is, therefore; .iot a fundamental federal
right, and the remedy for inequitable school financing must
be sought under state constitutions and laws. In its ruling the
Court did not minimize the importance of education, but it
placed responsibility for its financing on the states, noting that
"the need is apparent for reform in tax systems which may well
have relied too long and too heavily on the local property tax."

If parents cannot achieve equal funding for schools under
the national Constitution, can they do so under state constitu-
tions and statutes?

That depends on the laws of their respective states. While all
states are responsible for their public schools, all but Hawaii
have delegated authority to local districts for school financing
and management, and although these districts must meet the
requirements of state laws, they nevertheless have substan-
tial control over the schools. A number of states, recognizing
the great disparities in school district wealth, have developed
some type of equalization formula. But most of these attempts
have not yet succeeded in equalizing school expenditures. Since
most citizens value local control, they are reluctant to vote for
statewide legislation which tells school districts just how much
they may spend for education.

In addition to state legislative efforts, suits have been
brought under state constitutions to achieve equalization.
In New Jersey6, California7, Washington8, Arkansas9, and
Connecticutl°, such suits have been successful. In Arizonan,
Idaho12, Oregon13, Ohio14, and Maryland15, however, the
courts have ruled against equalization efforts. There are two
reasons for this disagreement among the courts. first, the
specific wording in state constitutions differs, second, con-
stitutional provisions are often vague and abstract, making it
possible for different judges to have different interpretations.
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What is the way to equity in school finance?

While some knowledgeable people argue for the usefulness of
lawsuits as prods to legislative action, others urge that solutions
should be sought through legislation rather than judicial action.
Furthermore, an increasing number of people question whether
complete equality in school financing is a desirable social policy.
If we are to maintain local control of our schools, we may need
to preserve the right of local districts to spend more money than
the average on each child if they so choose. Through carefully
drafted and properly administered laws, large discrepancies can
be eliminated and substantial fairness accomplished in school
financing. On the other hand, state-imposed uniformity in
school finance may insure equality at the cost of destroying
educational freedom. A state could decide, for example, that it
will allocate $2,000 per year per child in its schools. This would
provide for equality in school finance. But what if the parents
in school district A wanted to pay ext-a taxes to provide special
teachers in art and instrumental music and thus spend $2,200
per year per child? If parents are prevented from doing so,
their liberty is curtailed, if they are allowed to proceed, equality
suffers. Some commentators believe that "equality at the cost of
liberty can lead only to intellectual bankruptcy."16 In all prob-
ability, efforts to achieve a proper balance between equality and
liberty will continue in the courts and legislatures for some time.

Are public schools completely free?

Yes and no. Public schools are free in the sense that no fees
can be charged for admission, attendance, and basic instruction.
However, states vary on the provision of texts, instructional
supplies, athletic equipment and uniforms, transportation of
pupils, cost of transcripts, and other incidental fees.

Each state's constitution and statutes must be interpreted to
determine what is and is not included in free schooling in that
state. A case in Colorado, for example, held that its state con-
stitution does not mandate the provision of free books in the
public schools for children of non-indigent parents.17 Similar
results were reached by courts in Arizona, Illinois, Indiana,
and Wisconsin, while courts ruled the other way in Idaho,
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Michigan, and Montana. Since a Colorado statute exists which
requires school boards to provide books for children of indigent
parents, the court concluded that the schools are not required
to furnish free books for all pupils.

Most state constitutions provide for a "uniform system of
free public education," a "system of free and common schools"
or some similarly expressed system of public education. The
Colorado case is but one example of disagreements over the
interpretation of such pros isions. For example, a New Mexico
court ruled in 1976 that "a uniform system of free public
schools" means that only required courses must be free, and
that a fee may be charged for the others.18 Some courts have
upheld the power of schools to charge a reasonable fee for par-
ticipation in extracurricular activities, but hal .. exempted from
that fee students who do not participate.19

The Supreme Court of North Dakota decided a case in 1978
concerning the provision of free textbooks in the elementary
schools. The court examined all prior holdings within the state
as well as the state constitution to determine the intent of the
framers of the constitution when they provided a "uniform sys-
tem of free public schools throughout the state." While con-
cluding that this language did include free textbooks at the
elementary level, it said nothing about other fees a school might
charge.20 In a related case two years later, the Supreme Court of
North Carolina upheld the charge of "modest, reasonable fees"
for supplementary materials and supplies for use by students
whose parents were able to pay.21 The local school boards were
required by the court to inform parents of the procedures used
for a confidential application for a waiver or reduction of fees.

Courts in different states have also reached different conclu-
sions on whether or not public schools can charge fees for at-
tendance in summer school. For example, the appeals court
in South Carolina upheld such a fee based on the interpreta-
tion of its state constitution.22 One of the most sweeping state-
ments came from the Supreme Court of California which held
in 1984 that under the state constitution all educational activities
must be free, whether academic, non-academic, extracurricular,
credit or non-credit.23

Thus, there is wide variation among the states in the provi-
sion of free schooling. Some school districts charge for pupil
transportation, for field trips, athletic activities and even lab

225: '



222 PARENTS, SCHOOLS, AND THE LAW

fees in chemistry classes. Some school districts charge no fees at
all. Parents must check the laws of their state to determine the/ legality of fees charged by public schools in our "free" system
of schooling.

School Boards and School Facilities

Are school board meetings open to parents?

Yes, they are. Many states have statutes (sunshine laws),
that require school board meetings to be open to the public.
But e-,er, in states which have no such statutes, courts would
require them to be open. Sunshine laws vary from state to
state; therefore, it is important for parents to get to know the
law of their states. The typical law, however, requires that
the school board conduct both its deliberations and its vote
in public. Exceptions are sensitive matters that should not
be discussed in public because they might hurt someone or
harm the public interest. Examples of such sensitive matters
might include the discussion of collective bargaining strategy,
the purchase or lease of real property, or the discussion of the
mental health of an individual.24

Are the minutes of the school board available to parents?

Yes they are, except for the minutes taken in executive
session. School boards act through their minutes, and they are
to keep accurate minutes as a way of informing the citizens and
future boards of their deliberations and actions. Some state laws
give specific directions for board minutes, but in most states,
boards are only expected to keep minutes in some reasonable
form that will make them useful to the community and to future
board members.

Do parents have a right to notice of board meetings?

Yes, they do. To have a proper meeting, the board members
must know the meeting time and place in advance. This, of
course, is known for the regularly scheduled meetings, but
special notices must be given to each board member for special
meetings. In addition, state laws generally specify what kind

2.243



Other Rights and Issues 223

of public notice must be given, where posted, and how far in
advance of the meeting. The place of the meeting should be
within the boundaries of the particular school district uncter the
jurisdiction of the board. School boards must have good reason
to change the time and place of a meeting and may do so only
if proper notice is given for the new meeting.

May a school board go into a closed session during its meet-
ing?

Yes, it may go into executive session in order to discuss any of
the items specified by the state law. However, where state law
specifies that board actions will be taken in public, it will have
to act in an open meeting reconvened after the executive session
(closed session). Such interruptions of open meetings to discuss
the termination of teachers' contracts in a Michigan community
were upheld when the final action was taken in public.25 Other
cases have ruled similarly in controversies involving teachers'
contracts as well as land acquisition.

What if board members violate open meeting laws?

State statutes generally provide a method of preventing the
recurrence of such violations and for setting aside actions taken
at the improper meeting. For example, the Maf,sachusetts laws
provide that at the request of three registered ioters the attor-
ney general or the local district attorney may request a judge t./
the Superior Court or of the Supreme Judicial Court to issue an
order requiring compliance with the law in the future. Futher-
more, the order may invalidate any action taken at the improper
meeting if the complaint is filed within 21 days of the date when
such action was made public.26

Do parents have the right to see the budget and other docu-
ments the school administrators prepare for the board?

Since the minutes of the school board are a public record,
when the recommendations of administrators become part of
the minutes of the board, parents have a right to see them.
This is the general principle that applies to budgets, curricula,
or other recommendations, with the exception of those highly
sensitive materials recognized by the law as reserved for execu-
tive sessions.
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How can parents remove a board member?

Each state has its own laws governing the election or appoint-
ment of members of school boards. These laws generally also
specify the terms of service, the filling of vacancies, as well as
possible ways of .emoving members from office. The most com-
mon means parents use to remove someone is by not re-electing
him/her. However, recall petitions are possible, which may lead
to recall elections. Local laws must be carefully followed in such
action to be sure that proper signatures are gathered on a clearly
stated petition. For that purpose, a close examination of the
legal requirements of the particular state is necessary, otherwise
a lot of effort might be wasted.

May parent groups use school facilities?

The use of school facilities is under the control of the local
school board. In the absence state legislation on the matter,
the board, in its discretion, may deny the use of school build-
ings to all outside groups, including parent groups. Most school
boar is do not have such a blanket prohibition but allow various
groups to use school facilities after regular school hours. If such
use is permitted by the board, it may not exclude a parent group
even if that group is controversial or the particular meeting wiil
have a controversial topic or speaker.

The strongest case for parental use of school facilities is where
the activity is somehow school-connected. However, courts
have allowed the use of school buildings by parents even if
the activity is not school-connected, as long as there is no in-
terference with the programs of the school, nor damage to
the facilities. While in most states the school board has vir-
tually complete power over the use of school buildings, some
states, such as California, provide for wide non-school use by
the public. The California statute establishes a "civic center"
at every public school in the state and provides for the free
use of buildings and grounds for community groups to meet
and discuss whatever "appertains to the educational, political,
economic, artistic and moral interests of the citizens." The lo-
cal school board still has the power to adopt reasonable rules
to carry out this law and to see to it that community use of
school facilities does not interfere with the daily programs of
the schools.
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In the absence of such state laws, school boards retain sub-
stantial authority over the use of school facilities as long as
they act fairly and without discrimination. Their authority is il-
lustrated in a conflict that arose in Arkansas, where a group of
parents wanted to rent the school gymnasium to hold dances
for high school students. When the school board denied their
request, they went to court claiming their First Amendment
right to freedom of expression was denied. The federal courts
ruled against the parents am'. held that, (1) recreational dancing
might be a type of expression, but it is not "speech" protected
by the First Amendment, and (2) even if such dancing were
"speech," the past practice of this school board did not turn the
school gymnasium into a public forum.27

Can religious groups use schools?

School facilities may be used by religious groups along with
others. Where a board allows the school to be used as a "forum"
either by explicit policy, or by the fact that it has been used
as such, all legal activities must have equal access to them.
The free speech guarantees of the First Amendment apply to
religious groups as well as to secular ones. A Kansas case, for
example, held that once the school has become a public forum,
a church group could not be excluded because of the religious
content of its speech.28

Whether or not a school building could be leased for religious
use on a long -term basis is questionable. Concerned that such
long-term use might violate the Establishment Clause of the
First Amendment,* school boards have shied away from long-
term leases, and state courts have set a une-year limit on such
leases and required that the rental fee be at the fair market
value. One state appeals court, however, stated that such
restrictions are not required either by the Constitution or by
state law.29 This case invoked the rental of a state university
stadium for a number of religious services. In a related case,
the temporary rental of school buildings for religious purposes
was upheld on terms comparable to nun religious community
groups, where the groups paid for the heating, cleaning and
maintenance expenses.3u

*See Appendix A, page 235.
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Tracking, Testing and Classification

Do parents have the right to object to tracking systems in
the schools?

Yes, they do, ruled a federal court in Washington, D.C.31,
if it is shown that the tracking is based on ucioeconomic or
racial discrimination. In the Washington case, students were
placed in a track at the beginning of their school careers,
and remained more or less locked into it for the rest of their
schooling. Children who came from poor homes and from black
families tended to be placed in the lower tracks and to remain
there. Since Washington had a history of segregated and dis-
criminatory schooling, the track sy stem perpetuated separate
and unequal education. The court, therefore, declared it a viola-
tion ,-,1* the Equal Protection and Due Process Clauses of the
Constitution.

Does that mean tracking is always unconstitutional?

Nu, it does nut. If schools are very careful in forming tracks,
if they keep them open and flexible so that students are not
rigidly locked into one particular track early in their schooling,
and if tracking is not based on racial, ethnic, socioeconomic or
other illegitimate criteria, the courts will not object to them. (See
Chapter 5 for further information on this topic.)

May parents object to psychological testing in the schools?

The answer depends on the kind of testing, its purposes, and
the way the test results are used. If, for example, the use of I.Q.
tests places a disproportionate number of minority children in
classes for the learning disabled, the burden is on the school
district to show that the tests are valid, and there is a rational
relationship between the way students are classified and a 'valid
educational purpose.12 On the other hand, if the tests are slid,
are fairly administered, are not culturally biased, and if they
are administered in the students' own language, courts will
uphold the schools' right to use them." However, parental
consent must be obtained if the psychological testing is funded
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by the U.S. Department of Education and its purpose is to rev '
personal information.*

Some parents have objected to the use of psychological tests
that probe the attitudes and values of students, their emo-
tional well-being, and their relationships w ith members of their
families. Parents have the right to have such tests and their uses
explained to them, and if not satisfied, they may present the
use of such tests with their children.

Summary
Chapter 1 of the Education Consolidation and Improvement

At of 1981 superseded the earlier Title I programs, and grants
money to every state to meet the education needs of children
from poor families. Local school districts must de% clop writ-
ten policies to insure that parents have an opportunity to be
involved in the planning, implementation, and evaluation of
Chapter 1 programs. The Bilingual Education Act is another
federal law that provides additional rights for parents. It at-
tempts to meet the special needs of children with limited ability
to speak English and pros ides a variety of educational programs
designed to involve them and their parents.

Although the Supreme Court has ruled that the un-
equal financing of public schools does not violate the U.S.
Constitution, parents may still challenge this practice in state
legislatures or local courts. Some state courts have held un-
equal financing illegal while others have not found this practice
unconstitutional. State provisions for "free" public education
have generally meant that no fees can be charged for admission,
attendance, and required courses. But states differ concerning
whether public schools can charge for books, elective courses,
laboratory fees, and extracurricular activities.

Statutes in every state pro% ide that meetings of public bodies
such as school boards be open, but many of these laws also
specify that certain sensith e matters may I- discussed in closed
sessions. However, after discussiun, the formal action must
take place in public. Because of the wide variation in state law,

Tor more on the federal Hatch Amendment, see Char ter 8.
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parents ..hould consult the laws of their on state t.oncerning
the rules that govern meetings of school boards.

Parents may object to tracking, or other classifications of
their children I sed on racial or socioeconomic discrimination.
However, when such classifications are based on legitimate
educational criteria, they are permissible.

A school board has no legal obligation !c.) make its facilities
available to any outside group. But if it does allow some or
ganizations to use its buildings, it must make them equally
avoilable to all and cannot prohibit their use by a group be-
cause it considers the group's actions unsupportke of the publii.
schools.
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CHAPTER 14

Toward Legal
Literacy for All

During their schooling, most parents learned little about
the law, except, perhaps, a few historic cases. Today,
many schools still teach little about our legal system

that is relek ant and useful, concentrating instead on presenting
an idealized version of our sy stem of gok ernment, or preaching
the importance of respecting and obeying the law w hilt some-
times violating the rights of parents and students. Instead of
increasing respect for law, this approach often promotes legal
cynicism.

In recent years, however, a new approach has been dek el-
oped by lawyers and educators which gives students a more
realistic understanding of the legal system and its relek ance to
their lives. By learning how the system works and how it can
work for them, they gain a greater understanding and appre-
ciation of our laws and develop a personal investment it- sup-
porting and improving our legal system.

This personal and dynamic approach to law-related education
(or law studies) is becoming an increasingly important part of
education throughout the coun'ry. Part of its success is due to
the innovative methods and excellent materials that hake been
developed for teaching about law in the public schools. The
American Bar Association Committee on Youth Education for
Citizenship has published a series of useful booklets that can
help parents become better informed about these programs,
including an annotated bibliography of printed and audio% isual
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curriculum materials as It ell as a list of law -related education
projects in each state.*

Most law materials are incorporated into social studies
courses, and many are offered as high school electit es. They
include materials ranging from a theoretical and philosophical
approach .J law and courses on the Constitution to practical
materials on criminal, contract, consumer, and environmen-
tal law. In addition, law studies include a variety of popular
teaching techniques such as mock trials, role play ing, and case
analysis. Many courses bring lawyers or law enforcement per-
sonnel into the classroom or t isit courts, prisons, and police
stations.

Most schools that have introduced law into the curriculum
have found that the experience is popular with teacher:- and
parents as well as studentsin elementary as well as secondary
grades. Even so, less that 20% of our students have been ex-
posed to law related education. Parents can help expand these
programs and promote universal legal literacy in set oral ways.

1. By encouraging schools to begin programs in law-related
education. (Some parents learn as much from these pro-
grams as their children.)

2. By encouraging teachers and administrators to extend these
programs to the "hidden curriculum" in schools. This hid-
den or informal curriculum is contained in the way schools
teach through their policies and practices, rather than their
texts and lessons. For example, schools teach as much (or
more) about due process by the way they develop and
implement their disciplinary codes as by what teachers say
about this constitutional concept in class. Therefore, it is
crucial to help schools realize the importance of hat ing their
hidden curriculum complement and reinforce the:r official
curriculum.

3. By encouraging and assisting schools to begin (or extend)
their efforts to keep all students, parents, and teachers in-
formed about their rights and responsibilities under federal,

*To obtain these materials, write Amerkan Bar Association, Youth
Education for Citizenship, 750 North Lake Shore Dm, e, Chicago, IL
60611.
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state, and local laws and regulations. As education law
changes and expands, this needs to be done on a continu-
ing basiswith regular written communications and annual
or semi-annual meetings or workshops.

Teachers, for example, can be taught about education law
in courses or workshop sponsored by school districts, teacher
organizations, or state colleges. And parents can be educated
abou 'heir rights and responsibilities at PTA meetings, school-
sponsored workshops, community college courses, or through
parents' newsletters and magazines. In addition to discussing
the kinds of information included in this book, such meetings
or workshops could examine the hays in which federal laws
and judicial decisions affecting parents' rights are carried out in
your state and community. Local school administrators could
be invited to discuss specific ways parents can participate in
formulating policy and to suggest changes concerning school
rules, texts, curriculum, or personnel matters. Representatives
from the state department of education could be invited to ex-
plain new state policies or programs and how they affect schools
and childrenor an attorney who is familiar with education law
might discuss recent judicial decisions of interest to parents.

If parents, teachers, and students are legally literate, each
group's rights will be strengthened. In some legal areas,
promoting the rights of one group may curtail the rights of
another. But this is generally not the case with respect to
parents' rights. For example, if schools do not respect the
freedom of expression or due process rights of teachers, this
will not expand the rights of parents. On the contrary, it will
make it more likely that parental rights will also be ignored.
Conversely, school districts that respect the free speech or due
process rights of teachers and students are more likely to be
aware and respectful of these parental rights as well.

Agenda for the Future. As we find ourselves in a judicial era
dominated by a conservative Supreme Court, sJme people are
concerned that the courts will not expand the rights of students
and parents in the future as they have in the past. While this is
probably true, we do not find the prospect threatening, because
we do not believe that the judicial expansion of parent and
student rights is the major issue today. It is far more important
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to help parents and educators become avare both of the legal
rights that pareitts and students already ha% e and of ways of
protecting these rights in the public schools. In fact, courts may
not be the best place for parents to turn to protect and expand
their rights. There are parent councils, school admnistrators,
and local school boards, state legislatures and state departments
and boards of education, the federal Department of Education,
Congress, and national citizen and parent organizations. Fach
of these groups can influence w hat happens in ) our school, and
most provide ways for interested parents to learn more about
their rights and to influence public education.

Helping all citizens of the school community learn about their
rights and responsibilities will create a climate in which each
individual will be more appreciative of the law and respectful
of the rights of others. By teaching law through the formal and
hidden curriculum to parents and teachers as well as students,
our public schools can reaffirm their historic role of educating all
Americans for more effectix e citizenship in a democratic society.
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APPENDIX A

Constitutional
Amendments

Most Relevant to the Rights

of Parents and Students

Amendment I

Congress shall make no law respecting aa establishment of
religion, or prohibiting the free exercise thereof, or abridging
the ireedom of speech, or of the press, or the right of the pt..ople
peaceably to assemble, and to petition the Government for a
redress of grievances.

Amendment IV

The right of the people to be secure in their persons, houses,
papers, and effects against unreasonable searches and seizures,
shall not be violated, and no Warrants shall issue, but upon
probable cause, supported by Oath or affirmation, and par-
ticularly describing the place to be searched, and the persons
or things to be seized.

Amendment V

No person shall be held to answer for a capital, or otherwise
infamous crime, unless on a presentment or indictment of a
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Grand Jury, except in cases arising in the land or naval forces,
or in the Militia, when in actual service in time of War or public
danger; nor shall any person be subject for the same offense to
be twice put in jeopardy of life or limb, nor shall be compelled
in any criminal case to be a witness against himself, nor b
deprived of life, liberty, or property, without due process of
law; nor shall private property be taken for public use, without

just compensation.

Amendment IX

The enumeration in the C( nstitution, of certain rights, shall
not be construed to deny or disparage others retained by the
people.

Amendment X

The powers not delegated to the United States by the Con-
stitution, nor prohibited by it to the States, are reserved to the
States respectively, or to the people.

Amendment XIV

Section 1: All persons born or naturalized in the United
States, and subject to the jurisdiction thereof, are citizens of
the United States and of the State wherein they reside. No State
shall make or enforce any law which shall abridge the privileges
or immunities of citizens of the United States; nor shall any
State deprive any person of life, liberty, or property, without
due process of law, nor deny to any person within its jurisdic-
tion the equal protection of the laws.
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APPENDIX B

How to
Find Reports

of Court Cases

It is not too difficult to find a law library. Every law school has
one; many courthouses and unh ersities have collections of law
books, and lawyers, too, have libraries. In each of these places
3 librarian or friend can help you find cases of interest to you.
The following is offered as a start into the mysteries of legal
research, which is neither as mysterious nor as complicated as
many laymen believe.

Appellate courts generally publish their decisions. The
highest of these, the Supreme Court, publishes its most recent
decisions in a weekly loose leaf volume called United States Law
Week. A citation in this volume looks like the following:

Richard M. Nixon v. Administrator of General Services 45
U.S.L.W. 4917 (June 28, 1977).

This citation gives us the names of the parties to the suit, with
the party appealing to the Supreme Court listed first. The entry
further indicates that the case is reported in Volume 45 of United
States Law Week, beginning at page 4917, and that the decision
was rendered on June 28, 1977. Less recent Supreme Court
cases can be found in the United States Reports. For example,
the citation Brown v. Board of Education of Topeka, Kansas, 347
U.S. 483 (1954), refers to volume 347 of the United States Reports
at page 483 and indicates that the deciSicin as handed down
in 1954.
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Cases decided by the federal District Courts are reported in
a publication entitled Federal Sapp/meld, while those of the
United States Courts of Appeals are reported in the Federal
Replier, Second Series. Carmi Lai v. Craven, 547 F.2d 1380 (1977),
would indicate that this case is reported in volume 547 of the
Federal Reporter, Second Sciies, beginnintr, at page 1380, decided
1977. Similarly, Cook v. Brockway, 424 F.Supp. 1046 (1977) would
be found in volume 424 of the Fetich?! Supplement at page 1046.

Decisions of state appeals courts are reported in regional
reporters. These volumes group the decisions of neighboring
states in the following regions. Pacific, North Western, South
Western, North Eastern, Atlantic, South Eastern and Southern
For example, Shrum v. Zeltwanger, 559 P.2d 1384 (Wyo. 1977),
indicates that this case reported in volume 559 of the Pacific
Reporter, Second Series, at page 1381, is from Wyoming, and
was decided in 1977. Similarly, Wells v. Banks, 266 '..E.2d 270
(Ga. 1980) is a case reported in volume 266 of the Smith Eastern
Reporter, Second Series on page 270, is from Georgia, and was
decided in 1980. The references to cases in this book from New
York and California are to the New York Supplement (N.Y.S.) and
the California Reporter (Cal.Rptr.)

The numbering system is consistent in official legal publica-
tions, while the titles of the reporters vary to reflect the courts,
regions or states for which they report cases. The foregoing
should enable the reader to find any case cited in this book.
For other aids to legal research, including encyclopedias and
digests, a friendly librarian is most helpful.
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APPENDIX C

Two Supreme
Court Decisions*

Tinker v. Des Moines
Feb. 24, 1969

Mr. Justice Fortas delivered the opinion of the Court.

Petitioner John F. Tinker, 15 years old, and petitioner Chris-
topher Eckl ardt, 16 years old, attended high so:0°1s in Des
Moines, Iowa. Petitioner Mary Beth Tinker, John's sister, was
a 13-year-old student in junior high school.

In December 1965, a group of adults and students in Des
,4cine9 held 3 meeting at the Eckhardt home. The group deter-
mined to publicize their objections to the hostilities in Vietnam
and their support for a truce by wearing black armbands dur-
ing the holiday Ci..son and by fasting on Decembei 10 and
New Year's Eve. Petitioners and their parents had previohsty
engaged in similar acthities, at a they decided to participate in
this program.

The principals of the Des Moines schools became aware of a
plan to wear armbands. On December 14, 1965, they met and
i.dopted a policy that any student wearing an armband to school
would be asked to remove it, and if he refused he would be
suspended until he returned without the armiand. Petitioners

*These decisions have been substantially edited, and most case cita-
tions have been omitted.
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were aware of the regulation that the school authorities
adopted.

On December 16, Mary Beth and Christopher w'ore black
armbands to their schools. John Tinker wore his armband the
next day. They were all sent home and suspended from school
until they would come back w ithout their armbands. They did
not return to school until after the planned period for oaring
armbands had expired- that is, until after New Year's Day....

1.

As we shall discuss, the wearing of armbands in the cir-
cumstances of this case n as entirely divorced from actually or
potentially disruptive conduct by those participating in it. It

was closely akin to "pure speech" which, we hat e repeatedly
held, is entitled to comprehensh e protedion under the First
Amendment.

First Amendment rights, applied in light of the special charac-
teristics of the school environment, are available to teachers
and students. It can hardly be argued that either students or
teachers shed their constitutional rights to freedom of speech
or expression at the schoolhouse gate. This has been the un-
mistakable holding of this Court for almost 50 years.

In VVe,I Virginia State Bout of Education v. Barnette, the Court
said:

The Fourteenth Amendment, as now applied to the States,
protects the citizen against the State itself and all of its
creaturesBoards of Education not excepted. These have,
of course, important, delicate, and highly discretionary
functions, but none that they may not perform within the
limits of the Bill of Rights. That they are educating the
young for citizenship is reason for scrupulous protection
of Constitm:onal freedoms of the individual, if we are not
to strangle the free mind at its source and teach youth
to discount important principles of goy eminent as mere
platitudes.

On the other hand, the Court has repeatedly emt-Ilasized
the need for affirming the comprehensive authority of the
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States and of school officials, consistent with fundamental con-
stitutional safeguards, to prescribe and control conduct in the
schools. Our problem lies in the area where students in the ex-
ercise of First Amendment rights collide w ith the rules of school
authorities.

...Only a few of the 18,000 students in the school system
wore the black armbands. Only five students were suspended
for wearing them. There is no indication that the work of the
schools or any class was disrupted. Outside the classrooms,
a few students made hostile remarks to the children wearing
armbands, but there were no threats or acts of violence on
school premises.

The District Court concluded that the action of the school
authorities was reasonable because it was based upon their fear
of a disturbance from the wearing of the armbands. But, m our
system, undifferentiated fear or apprehension of disturbance is
not enough to overcome the right to freedom of expression.
Any departure from absolute regimentation may cause trouble.
Any variation from the majority's op.nion may inspire fear. Any
word spoken, in class, in the lunchroom, or on the campus,
that deviates from the views of another person may start an
argument or cause a disturbance. But our constitution says we
must take this risk, and our history says that it is this sort of
hazardous freedomthis kind of opennessthat is the basis
of our national strength and of the independence and vigor of
Americans who grow up and live in this relatively permissive,
often disputatious, society.

In order for the State in the person of school officials to jus-
tify prohibition of a particular expression of opinion, It must be
able to show that its action was caused by something more than
a mere desire to avoid the discomfort and unpleasantness that
always accompany an unpopular %iewpoint. Certainly where
there is no finding and no showing that engaging in the forbid-
den conduct would "material!, and substantially interfere with
the requirements of appropriate discipline in the operation of
the school," the prohibition cannot be sustained.
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In the present case...school authorities did not purport to
prohibit the wearing of all symbols of political or controversial
significance. The record shows that students in some of the
schools wore buttons relating to national political campaigns
and some even wore the Iron Cross, traditionally a symbol of
Nazism. The order prohibiting the wearing of armbands did not
extend to these. Instead, a particular symbolblack armbands
worn to exhibit opposition to this Nation's involvement in Viet-
namwas singled out for prohibition. Clearly, the prohibi-
tion of expression of one particular opinion, at least without
evidence that it is necessary to avoid material and substantial
interference with schoolwork or discipline, is not constitution-

ally permissible.
In our system, state-operated schools may not be enclaves

of totalitarianism. School officials do not possess absolute
authority over their students. Students in school as well as snit
of school are "persons" under our Constitution. They are pos-
sessed of fundamental rights which the State must respect, just
as they themselves must respect their obligations to the State
In our system, students may not be regarded as closed-circuit
recipients of only that which the State chooses to communicate
They may not be confined to the expression of those sentiments
that are officially approved. In the absence of a specific show-
ing of constitutionally valid reasons to regulate their speech,
students are entitled to freedom of expression of their views
As Judge Gewin, speaking for the Fifth Court, said, school lffi-
culls cannot suppress "expressions of feelings with which they
do not wish to contend."

In Meyer v. Nebraska, Mr. Justice McReynolds expressed this
Nation's repudiation of the principle that a State might so con-
duct its schools as to "foster a homogeneous people." He said

In order to submerge the individual and develop ideal
citizens, Sparta assembled the males at seven into bar-
racks and entrusted their subsequent education and train-
ing to official guardians. Although such measures have
been deliberately approved by men of great genius, their
ideas touching the relation between individual and State
were wholly different from those upon which our institu-
tions rest; and it hardly will be affirmed that any Legisla-
ture could impose such restrictions upon the people of a
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state without doing violence to both letter and spirit of the
Constitution.

This principle has been repeated by this Court on numerous
occasions during the inter% ening % ears. Mr. Justice Brennan,
speaking for the Court, said:

The vigilant protection of constitutional freedoms is
nowhere more vital than in the community of American
schools. The classroom is pe:uliarly the "marketplace of
ideas." The Nation's future depends upon leaders trained
through wide exposure to that robust exchange of ideas
which discovers truth "out of the multitude of tongues,"
(rather) than through any kind of authoritative selection.

The principle of these cases is not confined to the supervised
and ordained discussion v% hich takes place in the classroom.
The principal use to which the schools are dedicated is to ac-
commodate students during prescribed hours for ths! purpose
of certain types of activ ities. Among those activities is personal
intercommunication among the students. This is not only an
inevitable part of the process of attending school, it is also an
important part of the educational process. A student's rights,
therefore, do not embrace merely the classroom hours. When
he is in the cafeteria, or on the playing field, or on the cam-
pus during the authorized hours, he may express his opinions,
even on controv ersial subjects like the conflict in Vietnam, if
he does so without "materially and substantially Intel-ft:cling'
with the requirements of appropriate discipline in the opera-
tion of the school" and %vithout colliding %%all the rights of
others. But conduct by the student, in class or out of it, %. hich
for any reasonwhether it stems from time, place, or type of
behaviormaterially disrupts classy+ ork or in olv es substantial
disorder or invasion of the rights of others is, of course, not im
munized by the constitutional guarantee of freedom of speech.

Under our Constitution, free speech is not a right that is giv en
only to be so circumscribed that it exists in principle but not in
fact. Freedom of e'pression %vould not truly exist if the right
could be exercised only in an area that a bone. °lent govern-
ment has provided as a safe haven for crackpots. The Con-
stitution says that Congress (and the States) may not abridge

246:-



244 PARENTS, SCHOOLS, AND THE LAW

the right to free speech. This provision means what it say s.
We properly read it to permit reasonable regulation of speech-
connected activities in carefully restricted circumstances. But
we do not confine the permissible exercise of First Amendment
rights to a telephone booth or the four corners of a pamphlet,
or to supervised and ordained discussion in a school classroom.

If a regulation were adopted by school officials forbidding
discussion of the Vietnam conflict, or the expression by any
student of opposition tc it anywhere on t.;:hool property except
as part of a prescribed classroom exercise, it would be 01)% ious
that the regulation would iolate the constitutional rights of
students, at least if it could not be justified by a showing that the
students' activities would materially and substantially disrupt
the work and discipline of the school.

These petitioners merely went about their ordained rounds
in school. Their deviation cons;sted only in wearing on their
sleeves a band of black cloth, no more than two inches wide.
They wore it to exhibit their disapproval of the Vietnam hos-
tilities and their advocacy of a truce, to make their %iews known
and, by their example, to influence others to adopt them. They
neither interrupted school activities nor sought to intrude in the
school or the lip es of others. They caused discussion outside of
the classroom, but no interference with work and no disorder.
In the circumstances, our Constitution does not permit officials
of the State to deny their form of expression....*

Mr. Justice Black, dissenting:

The Court's holding in this case ushers in what I deem to be
an entirely new era in which the power to control pupils
the elected "officials of state-supported public schools" in the
United States is in ultimate effect transferred to the Supreme
Court.. ..

Assuming that the Court is correct in holding that the con-
duct of wearing armbands for the purpose of con% eying political
ideas is protected by the First Amendment, the crucial remain-
ing questions are vs, hether students and teachers may use the

*The concurring opinions of Mr. justice Stewart and Mr. Justice White
have been omitted as well as the dissenting opinion of Mr. Justice
Harlan.
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schools at their whim as a platform for the exercise of free
speech"symbolic" or "pure"and whether the courts will al-
locate to themselves the function of deciding how the pupils'
school day will be spent.

While the absence of obscene remarks or boisterous and loud
disorder perhaps justifies the Court's statement that the few
armband students did not actually "disrupt" the class% ork, I
think the record overwhelmingly shows that the armbands did
exactly what the eleLted school officials and principals foresaw
they would, that is, took the students' minds off their classwork
and diverted them to thoughts about the highly emotional sub-
ject of the Vietnam war. [And I repeat that] if the time has
come when pupils of state supported schools, kindergartens,
grammar schools, or high schools, can defy and flout orders of
school officials to keep their minds on their own schoolwork, it
is the beginning of a new revolutionary era of permissiveness
in this country fostered by the judiciary. . . .

I deny [therefore] that it has been the "unmistakable holding
of this Court for almost 50 y ears" that "students" and "teachers"
take with them into the "schoolhouse gate" constitutional rights
to "freedom of speech or expression." The truth is that a teacher
of kindergarten, grammar school, or high school pupils no more
carries into a school with him a complete right to freedorit
of speech and expression than an anti-Catholic or anti-Semite
carries with him a complete freedom of speech and religion into
a Catholic church ur Jewish synagogue. It is a myth to say that
any person has a constitutional right to say what he pleases,
where he pleases, and w hen he pleases. Our Court has decided
precisely the opposite.

In my view, teachers in state-controlled public schools are
hired to teach there. . .certainly a teacher is not paid to go into
school and teach subjects the State does not hire him to teach as
a part of its selected curriculum. Nor are public school students
sent to the schools at public expense to broadcast political or any
other views to educate and inform the public. The original idea
of schools, which I do not believe is yet abandoned as worthless
or out of date, was that children had not yet reached the point of
experience and wisdom which enabled them to teach all of their
elders. It may be that the Nation has outworn the old-fa.,hioned
slogan that "children are to be seen not heard," but one may,
I hope, be permitted to harbor the thought that taxpayers send

248



246 PARENTS, SCHOOLS, AND THE LAW

children to school on the premise that at their age they need to
learn, not teach....

Change has been said to be truly the law of life but some-
times the old and the tried and true are worth holding. The
schools of this Nation have undoubtedly contributed to gix ing
us tranquility and to making us a more law-abiding people.
Uncontrolled and uncontrollable liberty is an enemy to domes-
tic peace. We cannot close our eyes to the fact that some of
the country's greatest problems are crimes committed by the
youth, too many of school age. School discipline, like paren-
tal discipline, is an integral and important part of training our
children to be good citizensto be better citizens. Here a ery
small number of students have crisply and summarily 7 fused
to obey a school order designed to give pupils who want to
learn the opportunity to do so. One does not need to be a
prophet or the son of a prophet to know that after the Court's
holding today some students in Iowa schools and indeed in all
schools will be ready, able, and willing to defy their teachers
on practically all orders. This is the more unfortunate for the
schools since groups of students all over the hind are already
running loose, conducting break-ins, sit-ins, lie-ins, and smash-
ins. Many of these student groups, as is all too familiar to
all who read the newspapers and watch the tele% ision news
programs, have already engaged in rioting, property seizures,
and destruction. They hae picketed schools to force students
not to cross their picket lines and hax e too often iolently at-
tacked earnest but frightened students who wanted an educa-
tion that the pickets did not want them to get. Students engaged
in such activities are apparently confident that they know far
more about how to operate public school sy stems than do their
parents, teachers, and elected school officials. It is no answer
to say t1-. 't the particular students here have not yet reached
such higl, noints in their demands to attend classes in order
to exercise ..heir political pressures. Turned loose with lawsuits
for damages and injunctions against their teachers as they are
here, it is nothing but wishful thinking to imagine that young,
immature students will not soon believe it is their right to con-
trol the schools rather than the right of the States that collect
the taxes to hire the teachers for the benefit of the pupil. This
case, therefore, wholly without constitutional reasons 'a my
judgment, subjects all the public schools in the country to the
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whims and caprices of their loudest-mouthed, but maybe nut
their brightest, students. I, for one, am not fully persuaded that
school pupils are wise enough, even with this Court's expert
help from Washington, to run the 23,390 public school systems
in our 50 States. I wish, therefore, wholly to disclaim any pur-
pose on my part to hold that the Federal Constitution compels
the teachers, parents, and elected school officials to surrender
control of the American public school system to public school
students. I dissent.

Goss v. Lopez

man. 22, 1975

Mr. Justice White delivered the opinion of the Court.

This appeal by various administrators of the Columbus, Ohio
Public School System ("CPSS") challenges the judgment of
a three-judge federal court, declaring that appellees various
high school students in the CPSS weie denied due process of
law contrary to the command of the Fourteenth Amendment in
that they were temporarily suspended from their high schools
without a hearing either prior to suspension or within a reason-
able time thereafter, and enjoining the administrator to remove
all references to such suspensions from the students' records.

Two namcc; plaintiffs, Dwight Lopez and Betty Crome, were
students at the Central High School and McGuffey- Junior High
School, respectively. The former was suspended in connec-
tion with a disturbance in the lunchroom which inNolved some
physical damage to school property. Lopez testified that at least
75 other students were suspended from his school ou the same
day. He also testified below that he was not a party to the
destructive conduct but was instead an innocent bystander.
Because no one from the school testified with regard to this in-
cident, there is no evide: .ce in the record indicating the official
basis for concluding otherwise. Lopez Never Had A Hearing.

Betty Crome was present at a demonstration at a high school
different from the one she was attending. There she was ar-
rested together with others, taken to the police station, and
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released without being formally charged. Before she went to
school on the followi:,g day, she was notified that she had
been suspended for a 10-day period. Because no one from the
school testified with respect to this incident, the record does not
disclose how the McGuffey Junior High School principal went
about making the decision to suspend Betty Crome nor does it
disclose on what information the decision was based. It is clear
from the record that No Hearing was ever held. . ..

II.

At the outset, appellants contend that because there is no
constitutional right to an education at public expense, the Due
Process Clause does nut protect against expulsions from the
public school system. This position misconceives the nature
of the issue and is refuted by prior decisions. The Fourteenth
Amendment forbids the State to deprive any person of life,
liberty or property without due process of law. ProtecteU inter-
ests in property are normally "not created by the Constitution.
Rata' r, they are created and their dimensions are defined" by
an independent source such as state statutes o, rules entitling
the citizen to certain benefits. Haying chosen to extend the right
to an education to people of appellees' class generally, Ohio
may not withdraw their right on grounds of misconduct absent
fundamentally fair procedures to determine whether the mis-
conduct has occurred. The authority possessed by the State to
prescribe and enforce standards of conduct in these schools, al-
though concededly very broad, must be exercised consistently
with constitutional safeguards. Among other things, the State

is constrained to recognize a student's legitimate entitlement
to a public education as a property interest which is protected
by the Due Process Clause and which may not be taken away
for misconduct without adherence to the minimum procedures
required by that clause.

The Due Process Clause also forbids arbitrary deprivations of

liberty. "Where a person's good name, reputation, honor, or
integrity is at stake because of what the government is doing to
him," the minimal requirements of the clause must be satisfied.
School authorities here suspended appellees from school for
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periods of up to 10 days based on charges of misconduct. If sus-
tained and recorded, those charges could seriously damage the
students' standing with their fellow pupils and their teachers
as well as interfere with later opportunities for higher educa-
tion and employment. It is apparent that the claimed right of
the State to determine anilaterally and without process whether
that misconduct has occurred immediately collides with the re-
quirements of the Constitution.

Appellants proceed to argue that even if there is a right to a
public education protected by the Due Process Clause general-
ly, the clause comes into play only when the State subjects a
student to a "severe detriment or grievous loss." The loss of
10 days, it is said, is neither severe nor grievous and the Due
Process Clause is therefore of no relevance. Appellee's argu-
ment is again refuted by our prior decisions, for in determining
"whether due process requirements apply in the first place, we
must look not to the 'weight' but to the Nature of the interest
at stake."

A short suspension is of course a far milder deprivation than
expulsion. But, "education is perhaps the most important func-
tion of state and local governments". ..and the total exclusion
from the educational process for more than a trivial period, and
certainly if the suspension is for 10 days, is a serious event in
the life of the suspended child. Neither the property interest in
educational benefits temporarily denied nor the liberty interest
in reputation, which is also implicateu, is so insubstantial that
suspensions may constitutionally be imposed by any procedure
the school chooses, no matter how arbitrary.

"Once it is determined that due process applies, the ques-
tion remains what process is due." At the very minimum,
therefore, students facing suspension and the consequent inter-
ference with a protected property interest must be given Some
kind of notice and afforded some kind of hearing. "Parties whose
rights are to be affected are entitled to be heard, and in order
that they may enjoy that right they must first be notified."

The student's interest is to avoid unfair or mistaken exclu-
sion from the educational process, with all of its unfortunate
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consequences. The Due Process Clause hill not shield him from
suspensions properly imposed, but it dissenes both his inter-
est and the interest of the State if his suspension is in fact
unwarranted. The concern would be mostly academic if the
disciplinary process were a totally accurate, unerring process,
never mistaken and never unfair. Unfortunately, that is not the
case, and no one suggests that it is. Disciplinarians, although
proceeding in utmost good faith, frequently- ad on the reports
and advice of others, and the controlling facts and the nature
of the conduct under challenge are often disputed. The risk of
error is not at all trivial, and it should be guarded against if that
may be done without prohibitive cost or interference with the
educational process.

The difficulty is that our schools are ast and complex. Some
modicum cf discipline and order is essential if the educational
function is to be performed. Events calling for discipline are
frequent occurrences and sometimes require immedia c, effec-
tive action. Suspension is considered not only to be a neces-
sary tool to maintain order but a valuable educational device.
The prospect of imposing elaborate hearing requirements in
every suspension case is viewed with great concern, and many
school authorities may well prefer the untrammeled power to
act unilaterally, unhampered by rules about notice and hearing.
But it would be a strange disciplinary system in an educational
institution if no communication was sought by the disciplinarian
with the student iii an effort to inform him of his defalcation
and to let him tell his side of the story in order to make sure
that an injustice is not done....

We do not believe that school authorities must be totally free
from notice and hearing requirements if their schools are to
operate with acceptable efficiency. Students facing temporary
suspension have interests qualifying for protection of the Due
Process Clause, and due process requires, in connection with
a suspension of 10 days or less, that the student be given oral
or written notice of the charges against him, and if he denies
them, an explanation of the evidence the authorities have and
an opportunity to present his side of the story. The clause
requires at least these rudimentary precautions against unfair or
mistaken findings of misconduct and arbitrary exclusion from
school.

There need be no delay between the time "notice" is given
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and the time of tl hearing. In the great majority of LdSCS the
disciplinarian may informally discuss the alleged misconduct
with the student minutes after it has occurred. We hold only
that, in being given an opportunity to explain his kersion of
the facts at this discussion, the student first be told what he is
accused of doing and what the basis of the accusation is....

Since the hearing may occur almost immediately following
the misconduct, it follows that as a general rult notice and
hearing should precede remok al of the student from sk.hool. We
agree with the District Court, howek er, that there are recurring
situations in which prior notice and hearing cannot be insisted
upon. Students whose presence poses a continuing danger to
persons or property or an ongoing threat of disrupting the
academic process may be immediately removed from school.
In such cases, th- necessary notice and rudimentary hearing
should follow as soon as practicable, as the District Court in-
dicated.

In holding as we do, we do not belie% e that we hake imposed
procedures on school disciplinarians which are inappropriate
in a classroom setting. Instead we have imposed requirements
which are, if anything, less than a fair-minded school principal
would impose upon himself in order to avoid unfair suspen-
sions.

We stop short of construing the Due Process Clause to re-
quire, countrywide, that hearings in connection with short
suspensions must af.ord the student the opportunity to secure
counsel, to confront and cross-examine w'itne;,ses to k erify his
version of the incident. Brief disciplinary suspensions are al-
most countless. To impose in each ouch case ek en truncated trial
type procedures might well ok erw helm administratik e facilities
in many places, and, by diverting resources, cost more than it
would save in educational effectiveness. Nloreoker, further for-
malizing the suspension process and escalating its formality and
adversary nature may not only make it too costly as a regular
disciplinary tool but also destroy its effectik eness as part of the
teaching process....

On the other hand, requiring effective notice and informal
hearing permitting the student to gik e his k ersion of the ek ents

provide a meaningful hedge against erroneous action. At
least the disciplinarian will be alerted to the existence of dis-
putes about facts and arguments about cause and effect. He
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may then determine himself to summon the accuser, permit
cross-examination and allow the student to present his own
witnesses. In more difficult cases, he mal, permit counsel. In
any event, his discretion will be more informed and we think
the risk of error substantially reduced.

Requiring that there be at least an informal give-and-take
between student and disciplinarian, preferably prior to the
suspension, will add little to the fact-finding function where
the disciplinarian has himself w itnessed the conduct forming
the basis for the charge. But things are not always as they seem
to be, and the student will at least have the opportunity to
characterize his conduct and put it in what he deems the proper
context.

We should also make it clear that we have addressed
ourselves solely to the short suspension, not exceeding 10
days. Longer suspensions or expulsions for the remainder of
the school term, or permanently, may require more formal
procedures. Nor do we put aside the possibility that in unusual
situations, although inwhing only a short suspension, some-
thing more than the rudimentary procedures will be required.

IV.

The Distict Court found each of the suspensions involved
here to have occurred without a hearing, either before or after
the suspension, and that each suspension was therefore in-
valid and the statute unconstitutional insofar as it permits such
suspensions without notice or hearing. Accordingly, the judg-
ment is Affirmed.

Mr. Justice Powell, with whom The Chief Justice, Mr. Justice
Blackmun, and Mr. Justice Rehnquist join, dissenting.

The Court today invalidates an Ohio statute that permits stu-
dent suspensions from school without a hearing "for riot more
than ten days." The decision unnecessarily opens avenues for
judicial intervention in the operation of our public schools that
may affect adversely' the quality of education. The Court holds
for the first time that the federal courts, rather than educational
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officials and state legislatures, hal, e the authority to determine
the rules applicable to routine classroom discipline of children
and teenagers in the public schools. It justifies this unprece-
dented intrusion into the proce,s of elementary and secondary
education by identifying a new constitutional right. the right
of a student not to be suspended fo7 as much as a single
day without notice and a due process hearing either before or
promptly following the suspension.

In an age when the home and church play a diminishing role
in shaping the character and value judgments of the young, a
heavier responsibility falls upon the. schools. When an imma-
ture student merits censure for his conduct, he is rendered a
disservi'w if appropriate sanctions are not appiied or if proce-
dures for their application are so formalized as to invite a Jul-
lenge to the teacher's authorityan invitaton which rebellious
or even merely spirited teenagers are likely to accept.

The lesson of discipline is not merely a matter of the student's
self-interest in the shaping of his own character and peison,l-ty,
it provides an early understanding of the relevance to the social
compact of respect for the rights of others. The classroom is
the laboratory in which this lesson of life is best learned.

In assessing in constitutional terms the need to protect pupils
from unfair minor discipline by school authorities, the Court
ignores the commonality of interest of the State and pupils in
the public school system. Rather, it thinks in traditional judicial
terms of an adversary situation. To be sure, there will be
the occasional pupil innocent of any rule infringement who is
mistakenly suspended LI whose infraction is too minor to justify
suspension. But, while there is no evidence indicating the
frequency of unjust suspensions, common sense suggests that
they will not be numerous in relation to the total. number, and
that mistakes or injustices will usually be righted by informal
means.

One of the more disturbing aspects of today's decision is its
indiscriminate reliance upon judiciary, and the adversary
process, as the means of resolving many of the most routine
problems arising in the classroom. In mandating due process
procedures the Court misapprehends the reality of the normal
teacher-pupil relationship. There is an ongoing relationship,
one in which the teacher must occupy many roleseducator,
adviser, friend and, at times, parent-substitute. It is rarely ad-
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versary in nature except with respect to the chronically distup-
five or insubordinate pupil whom the teacher must be free to
discipline without frustrating formalities.

We have relied for gen, tions upon the experience, good
faith and dedication of those ho staff our public schools, and
the nonadversary means of airing grie%ani.es that always hat c
been available to pupils and their parents. Ore would ha%e
thought before today's opinion that informal method of
resolving differences was more compatible w ith the interests of
all concerned than resort to any eonstitutionalized procedure,
however blandly it may be defined by the Court.

No one can foresee the ultirtiate frontiers of the new "thicket"
the Court now enters. Today's ruling appears to sw cep within
the prctected interest in education a multitude of discretionary
decisions in the educational process. Teachers and other school
authorities are required to make many decisions that may hat e
serious consequences for the pupil. They must decide, for ex-
ample, how to grade the student's work, whether- a student
passes or fails a course, w nether he is to be promoted, w hether
he may be removed from um school and sent to another,
whether he Je bused long distances w hen available schools
are nearby, and whether he should be placed in a "general,"
"vocational," or "college-preparatory" track.

In these and many similar situations claims of impairment
of one's educational entitlement identical in principle to those
before the Court today can be asserted with equal or greater
justification.

If, as seems apparent, the Court will not require due process
procedures whenever such routine school decisions are challen-
ged,the impact upon public edrcation will be serious indeed.
The discretion and judgment ar federal courts across the land
often will be substituted for that of the 50 state legislatures, the
14,000 school boards and the 2,000,000 teachers who heretofore
have been responsible for the administration of the American
public school system. If the Court perceives a rational and
analytically sound distinction between the discretionary deci-
sion by school authorities to suspend a pupil for a brief period,
and the types of discretionary school decisions described aboke,
it would be prudent to articulate it in today's opinion. Other-
wise, the federal courts should prepare themselves for a vast
new role in society.
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eligibility for services, 105

individualized educational plan (IEP), 135, 185-186, 195-196

mainstreaming, 186

parents' rights, 186-187, 195

procedural safeguards, 187-188

related services requirement, 190-191

spe.-al services required, 185

2 71., ..,
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Educational Consolidation and

Improvement Act (ECIA) of 1981, 215

See also Elementary and Secondary Education Act of 1965.

Educational malpractice, 4, 126-129, 142

Educational trips with parents, 29, 160

Educationally disadvantaged children, 214-215

Educators. See School officials; Teachers.

Elementary and Secondary Education Act (ESEA), Title L'Chapter 1,
214-216

Emotionally disturbed children, 183
Equal Access Act of 1984, 62

Equal Protection Clause, 93-94, 97, 118

competency tests violate, 132

equity in school financing, 218-219
tracking systems, 226

Equal Rights Amendment, athletic activities and, 92-94

Establishment Clause

defined, 63

religious use of school buildings, 61-67, 225

Ethnic identity and desegregation, 77-78
Evolutionary theory, curriculum, 139

requirement exemptions, 140
Exceptional children. See Handicapped children.

Expulsion. See Suspension and expulsion.

ExZncunicular activities

grades and, 30-31

married students excluded, 98
no pass, no play rule, 31
plays, cancellation of, 42-43
religious group meetings, 61-62

teacher liability and, 107

Fair procedures. See Due process.
Family Educational Rights and Privacy Act (FERPA) of 1974, 5, 142

abuses in student records, 168-169

access to student records
by non-custodial parents, 172
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by non-school employees, 174
by outsiders, 171

by parents, 170-171

Jtadents access waiver, 171
without parental consent, 175

accuracy of records challenged, 175-176

directory information, parent consent requirement, 174
education records, 170
enforcement of, 177

hearings on records, 176

main features of FERPA, 169-170

notice to parents of rights under, 174-175
obtaining copies of records, 172

"personal" or "confidential" files, 173
private schools and, 170
records not available, 171
results of FERPA, 178-179

schools right to destroy records, 174

tests and test scores, 172-173
where to get information about, 177-178

FERPA. See Family Educational Rights and Privacy Act of 1974.
Field trips, teachers'

responsibility, 106-107

Fighting words. See Vulgar language.

Financing of scnools, 5

equity issue, 218-222

free education, 220-222

Flag salute, 56-57, 67

Free Exercise of Religion Clause, 60, 61 140, 150

See also Freedom of religion.

Free public education, 220-222, 227

Free Thinker School, 155

Freedom of expression, 3, 37 -50
community use of school facilities, 225

constitutional amendment I, 235

273



272 PARENTS, SCHOOLS, AND THE LAW

legal limits to, 40-41

outside the classroom, 40

religious groups and, 61

right to remain silent, 15, 27

Sec also Censorship, and Table of cases under Tu:Lr v. Do Monies.

Freedom of religion, 3, 53.68

Amish compulsory education lass exemption, 55-56, 67, HO, 149-
150

Bible in schools, 57, 59, 68, 158

constitutional amendment I, 235

constitutionality, three-part test of 57-58

See abo Prayer in schools, Transcendental Meditation.

Freedom of speech and press. Su Freedom of expression, No, bpapus,
Student.

Gifted and talented, 184-185

Governmental immunity, 111, 113, 120.122

Grades

challenged by students and parents, 31-32

extracurricular activities and, 30-31

improper conduct and, 28-29

student records of, 178.179

unexcused absences and, 29-30

Graduation

competency tests for handicapped students, 133

competency tests required for, 130 (map), 131-133

denied as disciplinary action, 29

diploma denied as disciplinary action, 28

school district responsibility for handicapped after, 192

religious invocations or prayers, 60

Grooming. See Dress codes; Hair regulations.

Hair regulations, 5, 201, 202-203, 209.211

court rulings, 206 (map), 208-209

minors without parental consent, 7114

school regulations upheld, 204-205

state legislation, 205, 207

Hallelujah School, 153-154
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Handicapped children, 4-5, 181-198

"appropriate" or "best" education requirement, 188-189
compelPne:y test for graduation, 133

ost3 for placement, 192

education, limited by state funding, 191-192

education of, 181-198

education, year-round, 191
federal education laws, 183-184

individualized educational plan (IEP), 135, 185-186, 195-196

infant and toddler education programs 185
mentally retarded, testing for, 128

school district responsibility after graduation, 192
state education standards, 189-190

suspension and expulsion, 194-195
Hatch Amendment, 140-141, 143

Hearing impaired children, 188-189

Home education, 4, 62, 140, 152, 163-164

equivalent to school instruction, 156-157

home education plan, 154-155

on-site evaluation, 157

private school qualifications, 153-154

state legislation and regulation, 152-155

unconstitutional regulation, 155-156
See also Compulsory attendance laws.

Injuries to persons, parent liability, 117
Injuries to students, 103-121

assumption of risk, 112-113, 120-121

defamatory statements, 114-115
parent suits, 114

parental waiver or release, 113-114

school's defense against liability, 111

school's insurance, 110-111

See also Supervision of students, Teachers, liability, Torts. Inter-
scholastic athletic competition.

See Athletic activities.

Jehovah's Witness and flag salute, 56
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Jewish holidays, 60-61

Lawsuits

a,oidance of, 2
frivolous, 116-117

Legal literacy, 2, 5, 231-234

Liability of school officials, 4

parents burden of proof, 120

student's constitutional rights violated, 119
See also Injuries to persons, Injuries to students, Teachers, liability.

Libelous materials, 44-45

Limited-English-proficient (LEP)

children, 217

See also Bilingual education, Non-English speaking students.

Living Word Academy, 151

Local Education Agencies (LEAs), 184

Lockers, searching of, 23, 24-25

Longview School, 154

Low-income families, compensatory education services, 214-215

Mainstreaming

defined, 186

handicapped children, 186
limited-English-speaking (LEP) children, 217

Married students in schools, 97-98, 101

Massachuse,,s Maritime Academy, 97
Mentally retarded children,

education rights, 182-183

See also Handicapped children. Migrant worker families, compen-
satory

education services, 214

Minute of silence, 57-58

Miranda rights and students, 15-16
Misfeasance, defined, 128

Negligence

comparative, 112

contributory, 111-112, 1.0

teachers, 105-106
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See also Educational malpractice, Supervision of students, Teachers,
liability.

Newspapers, Student
activities that could cause harm, 45
ad bans, 45-46

ads for drug paraphernalia, 46
censorship issue, 46-47

distribution restrictions, 43

personal information prohibition, 175
prior review by school officials, 43-44

prohibitions c.n criticism, 45

review under ,1P process, 44
sponsorship controls, 47
students' rights, 43

Nonfeasance, defined, 128

Non-speaking English students, 5, 216-217

Obscene books/materials in school curriculum, 44-45, 139
See also Censorship; Vulgar language.

Off-campus publications, 48

Office of Personnel Management (OPM), cor..plaint process, 83-84
One-race schools, 74

Parent Advisory Councils, 215

Parental choice for children

athletic activities, 161-162

educational trips, 29, 160
school, 77-78, 162

teacher, 162

withdraw from school, 159-160, 163

withdraw from specific courses, 157-159
Parent-teacher conferences,

notices to non-custodial parent, 1,
Parochial schools

child benefit theory, 64
FERPA, 170

public funding, 63-65, 68

right to choose over public, 54

2,77
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state aid, 3-4

See also Private schools; Religious schools.

Personal appearance, 201-211

See also Dress codes; Hair regulations.
Placement of students, 128-129

handicapped children, 187, 192-193

special education classes, 183

Plays, cancellation of, 42-43

Pledge of Allegiance, 56-57, 67

Police and schools

interrogation of students, 27

search and seizure, 26-27

Poor teaching or ...struction. See Educational malpractice.

Prayer in seilools, 3, 57, 68

Pregnant students, 97, 101

Private schools

black students denied admission, 80
compulsory attendance laws, 148-149

constitutional standards, 6
cost: as tax credits, 65

FERPA and, 170

handicapped children placed by parents, 192-193

public funding, 80

right to attend public school classes, 151-152
state regulation, 65-67, 150-151

state teacher certification requirement, 151

Property damage, parent liability, 117

Property rights of students, 12
Psychological testing and treatment, 142, 143, 226-227

Publications, off-campus, 48

Punishment. See Corpk, ..: punishment, Disciplinary actions, Suspen-
sion and expulsion.

Racia: valance, 73, 79, 84

Racial discrimination, 4, 71-85

courts controlling schools, 78-79

disciplinary practices, 81
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one-race schools, 74

OPM complaint process, 83-84
testing and placement, 82

unconstitutional grouping (tracking systems), 82-83, 226, 228
See also Busing; Desegregation. Rehabilitation Act of 1973, 118, 133,

183-184

Religion. See Freedom of religion.
Religious beliefs

censorship of school books, 137-138

compulsory education exemption, 55-56, 67, 140-141, 149-150

sex education and, 136, 140

Religious education, released-time, 62-63

Religious groups meeting in schools, 61-67, 225
Religious ha' days, 60-61
Religious schools

state regulations, 65-67
See also Parochial schools; Private schools.

Remedial educatic 128, 131

Report card denied for disciplinary reasons, 173
Retarded children. See Mentally retarded children.
Right to guide, 147-164

School board meetings, 222-223, 227-228

School board members, removal of, 224

School, parental choice of, 77-78, 162
School facilities

community use, 224-225

religious groups, 61-67, 225

school notices for non-custodial parents, 172

School officials, liability for intentional educational injury, 129
School policies

absences due to illness or injury, 30
AIDS victims, 118

armband, 1, 38-41, 49-50, 239-247

criticism by students, 45
discriminatory, 83

parents' rights to control, 134-135
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reasonableness test, 38
search and seizure, 26
unexcused absences, 29-30

School prayers. See Prayers in school.
Search and seizure, 3

body or strip searches, 25
consitutional amendment IV, 235

contraband, 26-27

exclusionary rule, 26

police conducting, 27

policies of schools, 26

probable cause requirement, 24

reasonable cause, 24, 33
search warrants, 26-27
students' lockers, 23, 24-25

trained dogs used for, 25-26
Segregation, de facto and de jure, 79

See also Racial discrimination.

Separate but equal, applied to
sexual discriminatio.1, 96-97

See also Racial discrimination.

Seventh-Day Adventist holidays, 60.61

Sex discrimination, 4, 89-101

admission to school, 97, 100
athletic activities, 90-92, 90-95, 100

,ounseling, 101
curriculum, 95-96, 101

faculty and staff, 98-99

married students, 101
pregnant students, 101
religious schools and, 66
separate but equal schooling, 9(97

Sex education, 4

censorship in curriculum, 136
in student newspapers, 43

2o



Index 279

parental . nice, 159

religious beliefs and, 136, 140
Sexual harassment of students, 98
Silence, minute of, 57-58
Smoking in school, 24
Spanish-surnamed students, 217-218
Special education programs, 5, 183

See also Handicapped children.
Sports. See Athletic activities.
Student records, 5, 167-179

,7ee also Family Educational Rights and Privacy Act of 1974.
Student Rights in Research, Experimental Programs and Testing Act.

See Hatch Amendment.
Sunshine laws, 222
Supervision of students

after school hours, 107-108

constant surveillance requirement, 106-107
reasonable care, 109

student-teacher ratio, 108
teacher negligence, 105-106

warnings and proper instruction to studentq, 108
Suspension and expulsion

alternative instruction during, 17-18
appeals process, 16

discriminatory, 81

double jeopardy, 16-17

due process requirement, 10-11, 13-14, 32-33, 119-120

handicapped children, 194-195

hearings, 12-14, 16

immediate suspension, 16
in-school suspension, 17
length of, 12-13

lengthy, 13-14

married students, 97-98
open-ended, 14-15

parent involvement requirement, 14
pregnant students, 97-98
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representation rights, 18

short-term, 16-17

work missed during, 18
See also Dress codes, Hair regulations, Table of cases under Tinker v

Des Des Moines.
Swearing. See Vulgar language.
Symbolic speech. See Freedom of expression.
Teachers

communications with parents, 48-49
contributory negligence of students, 111, 120

governmental immunity, 113

liability for student injuries, 104-106, 109-110, 113

liability for negligent teaching, 127

parents' right to choose, 77-78, 162
parents' right to criticize, 116
prohibition on use of private schools for their children, 160-161

state certification in private schools, 151
See also Educational malpractice, Supervision of students.

Ten Commandments in schools, 59
Tests and testing

parents' right to see copies, 172-173

psychological, 226-227

See also Competency tests.
Torts

constitutional, 119

defined, 22

law of, 104
Tracking systems in schools, 82-83, 226, 228
Transcendental Meditation (TM), 58-59
Truancy. See Absences from school.
Uneducable children, 182
Unexcused absences. See Absences from school.
Vandalism. See Property damage.
Vulgar language, 4, 41-42, 135, 138, 2J8

See also Obscene materials.
Yearbooks, censorship, 47-48
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David Schimmel and Louis Fischer have provided an important
and much needed service to our educational system and the
children it serves. I believe Parents, Schools and the Law will became
a definitive handbook for parents on the subject of education
and the law.

It has become imperative that parents become more know-
ledgeable about, and involved in, their children's education.
Students and parents have acquired many rights, but their
effective implementation will depend on careful negotiation
with authorities rather than an approach that is antagonistic
and confrontational.

One strong message of this book is that basic legal literacy
on the part of both parents and educators can lead to the nego-
tiated settlement of conflicts, eliminating expensive and time-
consuming court procedures. To the authors' cre..it, they have
presented complex legal issues in clear language acid in a ,,mple
format.

This book will enable those who are responsible for the
education of our children to carry out their charge with greater
enthusiasm and effectiveness, this can only serve to improve the
American educational system.

I.William H. Cosby, Jr. EdD

National Committee for Citizens in Education
10840 Little Patuxent Parkway, Suite 30;

Columbia, Maryland 21044
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