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cospasison to their representation in the population. In the victisization

INTROQUCT [ON surveys 372 of the rapes wera perpetrated against black fesales.’? Tha

There have been few scientific exasinations of the relationship of linsfore Cries Reports®® raveal that 48.9% of those arrasted for rape in
rape and race tn the recent decade although rasearch and writing on the 1983 were black. Recently soee ressarch has focused on a reported
topic of rape in general has increased jeoeetrically. Perhaps the legacy increased rate of interracial rape where the offender 1s black and the
of lynching of blacks accused of the rape of whit2a woeen and a history of victis is white.** LaFree presents a table suesarizing the frequencies of
discrieination 1n applying judicial sanctions® 3 resulted in the tnterracial rape froe 1958-1977 reported in studies basad on crises known
withdrawal of attention fros this , subject. The few acadesic to the police or victisization surveys. He concludes that reported rapes
investigations which have occurred have been flawed by acceptance of of white wosen by black een have increased during this period.'® Byt

official statistics regarding race and raps or have cose under the LaFree aakes a serious error in lzaping froe inforaation on reported rapes

influence of prevailing eyths about rape and race. This paper will to discussion of the reasons for 1ncreases in actual rates of black on

propose a theoretical fraeawork for understanding rape and race. white interracial rape. One does not know whather the reported increase
Statistics on rape and races reflects a true 1increas? or diféerences 1n research design, regional

There are eany difficultias with establishing valid eeasures of thae variations, or changes in reporting practices. For exaepls, black woaen
actual 1ncidence of sexual assault. The reasons for this have been ®dy be less likel:. to report rape by white een or both black and white
discussed in depth elsewhere.® * 3 Estieates of the percentage of rape wosen ady be less likaly to report rape by white een.
cases which are repcrted and show up in official statistics range froa 10% Lyan Curtis®® contends that black wosen eay be less likely to report
to 40%. Most researchers support the assusption that, at the least, eora rape by white een and that the rate of rape of black wosen by white aen is
cases g0 wunreported than are reported. 1t 1s also apparent that the probably higher than official statistics reveal, La Free challenges this
sasple of rapes reported to the law enforcesent officials 1s not an notion, clateing that the national victiezation data, which wuse a randoas
unbiased and representative one.® MNhere rice 1s concerned the questions saaple household survey technique, reveal a low rate of white on black
about the validity of the data 1increase becasse factors which i1nfluence rape.'” However, Gove, Hughes and Geerkea'® question the validity of
reporting eay be different for blacks and whites.” ® drawing conclusions about rape based on the Bureau of the Census

Host crieinological research on rape reveals that rape is prisarily Victierzation Surveys.®® In victiatzation surveys few rape cases sake 1t
an 1intraracial phenoeenon.® 3° :% Ip vyrtually all studies we §fi1nd that into the saeple. In fact, 1n the actual 1nterview, rape is pever

blacks represent a disproportionate share of both victies and offenders 1n specifically aentioned and the probes used to are 1nidequate to explore
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this subject. Gove et. al. conclude that °"v:ctimization surveys appear to

te unable to aeeasure rage adequately.® 3° These LEAA victimization

surveys @aay be less susceptidble to nonrcport biases then police records,

for exiaple, but La Free too easily diseisses concern about black wosen

underreporting interracial rape. Even the authors of the LEAA an2lyzis of

Rape Victisization in 26 cities go to great lengths to point out that

although surveys are not h.ndered by pultce recording bias, “the extent to

which black and other aeinority wosen are aore reluctant in survey

tnterviews to report inter-racial rapes than they are to report intra-

ractal rapes resains an open question."*2s

Clar1fication of theze issues will coee froe sensitive randoc simple

surveys. The faith in current official statistics is supported by and

supports eyths about rape and race.

Prevatling eyths asbout rape and races

According to Angela Davis 1n MWomen, Race and Class,?® receant
scientific 1i1nvestigations *suffer (under) the 1nfluence of racist

ideology,® an 1deology which facilitates the portrayal of the ra- <t as

black.23

One of the works that Davis critiques ‘ur 1ts treataeent of rape and
Face is Browneiller’s Aqaiast Our Will; Men, Wreen and Rage.2* Davis
claies this book played a ®"part in the resuscitation of the old racist

eyth of the black rapist.® ?® Davis chrontcles how Sooks by Brownae:ller,

Russell,3% 4nd others fucus on rape by aen of color and how one author,

MacKel)ar ;%7 erroneously ciaies that 90X of all raported rapes are

coss:tted by black een.

Aruitoxt provided by Eic:

More rece~tly, Bart an¢ 0'Brien 2® 1n an 1eportant work cn resisting

rape contribute to the ayth of the brutal black rapist and in so doing

ei1nteize the rape of wosen by white aen. Generalizing froe a nonrandos

sasple, the authors state that sose of the sost distressing cases were

those of blark wosen raped by black sen. These woaen, they report, were

sore likely te be attacked with weazons and subjected to repeated acts of

sexual violence.2® While Bart and 9°Brien do recognize that the black

wosen tncluded in their study were aore willing than white woasen are to

regort rapes by biack aen, they uses this significant 1nforeation to

Justify 1ncreased reporting of rapes cossitted by black aen,3° pot to

question the validity of cosparing inforeation about black on black rapes

to other victis-offender racial configurations. They argues for increased

attention tn black on black rape contending that Davis and others in the

‘eale doasinated left® focus on the rape of Blacks by whites, excluding

rape hy black eales due to eabarrasseent because the *aroletariat are not
supposed to be the oppressors.*3: But they do not

explain that the

reportad rages of black woaen by black sen @ay be a byased saenle of the
sost brutal rages which are more likely to be reported and do not question

1f rape by white aen 1s less likely te be reported.

Toward an_explanation of race and rape:

It appears that to explain rape Bart subscribes, as Brownailler did.

to a subculture of violence theory. This theory 1s Particularly geared to

an explanation of rape cossitted by black aen. According to this theory,

developed by Wolfgang and Ferracut:,32 the subculture of violence

encourages and even requires the use of physicai iggjression as a

"
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deacnstratzon of easculinity and toughness. For lower class sale youth

the way to bhe a san eay be through "sachiseo® or hyperesasculinity, of

which sexual aggression 3s a part.33 Support for this explanation of

rape rests 1n large part on acceptance of official statistics on rape

which depict 1t as a cris2 priesarily coeeitted by those of low

socioeconosic status, particularly blacks.

tf, howcvser, sexual assault occurs with great frequency, 1n a wide

variety of fores, and in all socioeconosic groups and strata of society

v
ane does not always involve other physical violence,?* i ghenosenz wnich

has a broad cultural basis eay have been eisclassified «s  subcullural.

Behaviors which have been seen as being rooted i1n a subculture of violence

#dy have a stronger relationship to the larger social systeas. A sactial

theory of sexual assauit rests on the pressse that sexual behavior

{including rape), is a sociological and cultural force.3® Sexual assault

can then best be understood within a frasework of culturally 1nduced

values --- noreative systess. Sexual behaviors are a reflection of the

underlying values and consequent nores of the society. They are part of

tiue custoes and may be syabolic acts whose eeanings, for the eesbers of

the culture, can be 1nterpreted. A cultural theory of sexual assault

holds that there 1s an underlying value systes which encourages and

prosotes sexually assaultive behavior tn certain situations and that

seabers of the culture support noras which uphold such behavior.

Studies aof patterns of sexually agsaultive behavior indicate that
there are nores governing sexual assault.3e There are reoccurring
sttuations 1n a culture which persmit or encourage rape, for exaeple,

during eilitary victory, as discussed by Brownetller.3? In sose culturzs

Q 6
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sexual assault occurs 1n ceresontal circuestances.38 3¢ In certain

circuastances, with certain victies, and 1n cartain situations sexual

assault 1s called for by soee cultures. So 1t ady be that sexual assault

of biacks and whites 1n our society 1s guided by the noras governing

sexual 1nteraction between blacks and whites 1n everyd2y lijfe.

This relationship between social structure, culture and sexual

assault has not been clearly articulated 1n the literature. Research by

Sanday reveals the benefits in pursuing this area. She has studied the

incidence, aeaning and function of rape in a cross-cultural sasple of

? cultural

interpersonal violence, eale dosinance and

tribal sccieties. her data suggest that, ‘rap2 1s a part of

configuration which 1ncludes

sexual separation.®*°

An examination of rape and race ady benefit #$roa an atteapt to

understand the cultural ccnfiguration which encourages and discourages

rape of black and white wosen by black and white aen. To test understand

the social and sexual relations of blacks and whites ane aust begin with
an examination of sexual relations during the tise of black African
slavery i1n the U.5., .n the 18th and 19th centuries. The condition of

slavery 1eposed oa blacks i1n the United States clearly had a significant

1apact on the nores surrounding relations between the races. According to

Berry a 41 Blassingaase,*?

Slavery... wis the eajor detereinant of Aserican race
relations... (1t} led to Jie Crow laws... to discrieination
tn the dispensation of justice, to eyths about taterractal
sex, and to econosic and political oppression.

to black

In regard a2n we shall see how contacts with white feeales

were percetved as threatening to the prevatling soctal order and were

viewed as sexual assaults. “For wosen,® as Gerder Lerner has shown t1n her

7
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work on "Black Yeaen 10 the in The Creation of

United States, ®3 and

Patriarchy,*® ‘“enslaveasent 1nevitablv zlso eeant having to perfore sexual

services for their sasters or for those whoa their aasters ai1ght designate

in their stead.® Enslavesert, for wosen, aeans sexual explortation. As

a review of the history of slavery in the U.S. will show sexual assault

was very auch a part of the hlack fesale slaves experience.**

v
The 1nst:tution of slavery, therefore, can provide a cultur.l

context for understanding black-white sexual relations and the 1ncidence

and nature of sexual assault of black fesales in the U.S. The black

fesale caee to be viewed as a legitimate (culturally approved) victia of

sexual assault,

THE BLACK FEMALE AS LEGITINATE VICTIN

Wels and Borges*3 develop a theory of the legitieate victia of sexual

assault. They contend that ®certain groups of 1ndividuals are viewed as

"legitieate’ victias having di1atnished justification for complaint 1¢ they

are victimized,*** This approach to understanding sexual assault ran be

helpful 1n understanding the rape of black woaer 1n the U.S.

Weis and Borges rely heavily on Sykes and Matza's "techniques of

neutralization®*? to develop their theory of the legitimate victie. Sykes

and Matza assert that rule breakers rely not on subcultural value systeas

but take froa the doaminant cuiture 1dterpretations and definitions of

their sttuations which perait and prepare thea for comaitting a delinquent

act and for justifying their actions: i1n effect neutralizing theas.

According to Sykes and Matza:

represent tangential or
than the

(Thesa ) definitions of the situation

@ 9lancing blows at the dominant noreative systea rather
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creation of an opposing 1deol ogy
patterus of thought prevalent 34 society
created de novo.*®

and they are extensions o4
rather than soeething

That 1s, techniques of neutral:izatiua do not represent values or

noras of a contraculture but rather thn extension of doetnant group values

and patterns of behavior. Sykes and Mat:za divide the “techniques of

neutralization® 1nto f1ve major types. Following the lead of HWeis and

Borges the first three types are utilized for analysts here:

R. denial of ressonsibility,
B. denial of 1njury, and
€. denial of the victia,

1t is 1spo-tant to note that these three definitions of the gjtuaticn set

the tone not only for the .ctor (the rapist) to prepare to comamit a
rape and justify 1t, but also i1nfluence the social and legal reaction to

rape. Thau 1s, the definitions of the situation are ured not only by the

repist to justify behavior but by the society to excuse 1t. These

definitions can be applied to all rape ,ncidents ana ady be used to

explain  the part:cular status of the rape victim (black or white) 1n

soctety. How the techniques of neut.alization are particular.y :eportant
to explaining the sexusl assault of black feaales and the social responsa
to black rape victies 1s discussed here.
A.  The Denial of Responsibilaty

Den1al of responsibility refers to redefining the alleged perpetrator
45 lacking responsibility. Thic denrial of responsibility can be based on
the clata that the deviant behavior was an accident or was actually forced
on the actor, or the claia that outside forces drove hi1a to 1t. Here, the
individual and the soctety views the "offender® as “acted upon rather than

acting,*** 'n regard to rape, this neutralizing technigue may be based

il
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on the notion that a man cannot heip hisself 1n certain circuastances roots 1n slavery,3° %t Thig belief contributes to the denial of 1njury to
(1.e., he cannot control his iepulses). In essence, the offender 1s no the victia: "She has had scx before, this time could not have been so bad
tonger seen as responsible and 1s converted into the victia. for a n°n-virgin.,"*

As this applies to rape of black females, based on the tradition sat Also contributing to the denial of 14 ury where black woeen are
forth 1n this paper, the situation 1n which a ean rapes a black woman aay victiaized 15 the widespread belief that the penis of the black ean 1s
be redefined into one where it 1s viewed that the victia provoked the rape larger tnan the white ean’s and that a black woman who has had sex with
by her sexual nature, accessibility, and "eoral looseness.® Thzreby, the een of her race 1s accustosed to and/or desirous of pain 1n sexual
tact of rape 1s denied due to t> ,resistible 1spulse of the rapist which encounters,32 The notion of de @1n1@15%> enters here both specifically
was caused by what is perceived as the‘'black woean’s provocation. and generally. Specifically the individual 1s not seen as a victis and
B. The Denial of Injury Injury 1s not viewed as serious. And, the general injury to socigty is

This technique for neutralizing rape does not involve the denial of denied and seen as ainieal when a black woman 1s raped because of her
force but the denial of hara to the victis or to society. This dm=n1al soclal status.

results 1n a decision that the incident alleged by the victie shall not be

called *rape.® This technique of neutralization involves redefinition of €. The Oenial of the victie
the situation to convert the deviant act into one which 1s defined as not When convinced that the victie deserved her victimization the social
harafut to anyone. response to a rape allegation will be to neutralize 1t or label 1t false.

The dental of injury justification revolves around these themes: When denital of the victia 1s operating, 1t 1s she, the victia, who 1s

1. sex 1n any fora 1s always pleasant transformaed 1nto the wrong-doer.

2. 1 a woman has had previous sexual experience sne will want more The victia 1s seen as deserving her victimization when 1t 1s believed

3. women like to be forced 1n sexual encounters that:

While these themes can be ‘used to neutralize rape of women 0f any race 1. she provoked 1t,
they have increased salience for cosplaints of rape made by black woaen. 2. she warranted 1t because of her bad character or nature.

If black women are viewed as always desirous of sex, then sex in any This area has amuch overlap with denial of responsibility.
fora will be viewed as acceptable to black women and the charge of rape Provocation as 1t relates to perception of black females has been
denied. The belief that black women are unchaste, aore sexually discussed. There 1s a belief that the woasan got what she asked for by her
promiscuous and sexually active at an earlier age than whites has 1ts behavior.

10 11
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The reputation of the complainant 1s critical to the way 1n which the

be defined. It black woaen are viewed as 1apure, spotled

sttuation will

property and degraded there will not only be a dental of tnjury but a

Black woaen may be .iewed as fair gase and

dental that they are victias.

warra’®  : sexual advance and also as the aggressors i1n sexual activity.s¢
Staply put, 1f the black woman 1s viewed as vulgar in her nature, she will

be seen as hiving precipitated33 1t and no seriousness will be attached tn

her resistance and her victiaization will be denied.

IHE SOCIAL-SEXUAL AND LEBAL CONTEXT OF RACE AND RAPE

It 15 the prewise of the discussion of the *legitimate victia® that

rape aust not be considered to be a purely, psychologically amotivated act,

but aust also be seen within 1ts social context. The social-se:ual

relattons which legitimize the olack female victias and a review of the

laws provide an understanding of the social context.

Soctal-sexual relations which legitimized the black female as victia

and the black male as_perpetrator:

To understand attitudes about r.ce and rape which contributed to the

legrtimation of black females as victias and the focus on black aales as

perpetrators, it 1s necessary to examine the early social and soxual

relations of the races., We will exaaine how the ayth of black eaale hyper-

sexuality and sexual interest in white feaales developed during the period

of stavery and suggest that 1t remains with society today.?* We wiil

also exaatne ayths about black and white female sexuality.

As slaves, black woaen were sexually accessible to both black and

white aules. Black aen and white woaen were liatted to their own races in

sexual choices. The white aale prohibited black aales and white females

access to cach other. The white male by virtue of his Lac1al position had

access to both btlack and white woamen. This “sexuil gain,* as Dollard3?

describes 1t, 1s crucial to the relationships which developed. Historical

analysis of race relations 1n the U.S. reveal that the black person was

thought to be by nature a savage brute.3® It was asscaed that blacks were

tnherently disorderly and lacked eleaentary aorals, There was even a

racist theory proaulgated to reinforce the placeaent of blacks and whites

1n different categorics of humankind. This was the “Sreat Chain of Being

Theory,*3Y the basis for early views on black sexuality. According to
this theory, .n nature there was an ordered hierarchy of gexual
dggressiveness, The hypothesis was that white. were at the top of this

chain and blacks below thea, closer to the orangutan, It was iLelieved

that male occupants of esch level of the chain sought feamales of the lavel

above thes 35 a aeuns of “moving up the chain.® It was arqued, therefore,

that the bhlack aale preferred white women as a way of “aoving up the

chain,*e°

In areview of segregationist thought Newby*: reveals that the spector

of oanipotent black sexuality obsessed some white aen at the time of

slavery and this 1s still present for some today.e? Black eales were

viewed as especially virila and capable 1n the sexual sphere. Their

sexual appetites were seen as aore vigorous and wungoverned. There was

widespread beliet that the pents of the black male wag larger than that of
the white sale,.*3

believed, sexual contact between 2

Therefore, 1t was
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black eale and white feamale would be especially, physically dangerous to

the feaale.

There also developed many ayths about black female sexuality. Black

womaen were seen by whites as highly sexed, i1nvariably welcoaing coitus,

especlally with white aen. It was believed that black wosen never

withheld consent 1n a sexual encounter. Kovel** contends that the aale
becase preoccupied with black females whc xere alleqed to be aore
passicnate than white females who were tied to the pedestal of chastity

v
and vartue.

In general, then, both amale and female blacks were seen as sexually

active and promiscuous. The black person was viewed as lacking any i1dea
of aorality, lacking a moral 1nstinct. The black 1ndividual was
reportedly subject tn overpowering instincts and was characterized as

being sexually jamoral. Stateaents such as "There are no chaste Negroes

over 15.° and "all the (black) women are prostitutes...it s in their

nature,"*3 were fre- ently and openly declared.

During this period the placeaent of the white female on a pedestal

United States, according to

reached staggering i1ntensity 1n the Southern

Kovel. The tollowing example 11lustrates the status of the white female

in the U.S. South. In Caraer's book Stars Fell! on Alabama®* a ritual

performed at the University of Alabama wuring dance interaissions 1s

described:

The 11ghts would be lowered and flaming torches aarched in by
young aen. The leader would raise his glass {(i1ce water) 1n
toast, *To women, lovely woaen of the Southland, as pure and as
chaste as this sparkling water, as cold as this gleam:ing i1ce, we
11§t this cup and we pledge our hearts and our lives to the
protection of her virtue and chastity.* &7
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Historians contend that slavery undoubtedly 1spacted on to the

positioning of the white female. Her i1dentification becamse one with the

nction cf  “The South® 1tself. According to Williae Cash,*® the Southern

white feaile’'s status was caused by the tendency to focus upon her as the

perpetuator of the ®superior white race.” This reinforced an absolute

taboo on any sexual approich to her by a *Megro.® And, any atteampt Ly a

black male to intimate equality was an attack on *Southern Womanhood® as

surely as 1f she was actually violated. Rape of the white woman by che

black man was seen as the aost norrible of criaes, justifying the most

brutal punishaent 1amaginatle.

Fears of blacx sexual aggression were exacerbated especially at tiames

of interractal crisis or when a black conspiracy or uprising was ruaored.

As Jordan reports, any act of insurrection or independence by tlacks were

seen as sexually aotivated. Ihis fear of bLlack sexual aggression

functioned to justify violence against blacks.

For the white aale to have sexual 1interest 1n the black female,

however, was not taboo. And, rape of the black female functioned to prove

continued mastery of the white over black. Although a *defiling of the

races* (mixing} when the male was white and the female black was verbally

deplored, 1t was not treated with any of the severity associated with any

interaction between white females and black amales.e* The black female

was subjected to repeated sexual assault by white een, and although there

was some active resistance on the part of black woaen,”® the laws did not

protect thew. The aaster soctety values and noras, 1n fact, encouraged

the behavior of the white aales. White aen of every social rank had

sexual access to the black women.?* (Bell p. 258). Slave woaen were

15
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frequently the first sexual partner of white males. According to Kovel?2

white aales were preaccupied with the bodies of black females. But 1t is

clear that the black feaale wasn‘t valued, she was viewed as a depreciated
sexual object who served as the recipient of certain “debased passions of

sen who were ashaaed to act thea out otherwise.®?3 The black female, due

to her slave status, was accessible to white sales and could be the target

of sexual activity that Calvinist traiping, prohibited males to direct at

white females. But this was not the primary reason for her victimization.

According to Steaber:

black women during and after slavery were an econoamtcally
depressed group subject to the domination of the white caste and
thus i1n « powerless position. They were sex1ally available to
the aaster class (white men) who did not concern theaselves with
responsibility for the women's welfare...When any group of woaen
are in this subordinate position, they suffer sexual abuce fros
the dominant amales.?”*

This social-sexual explanation of the view of black and white

sexuality appears to be a tenable one, and one which is useful to

understanding current attitudes regarding blacks and rape.

With the abolition of slavery and with the changes which have

occurred over the past century one ai1ght expect these relations to have

changed. A comaent

reported to this researcher provides a notion of the

pervasiveness and continuance of these ayths about race, sex and rape. A

detective 1n the a northern city 1n 1978 expressed the view that, °*Rape

doesn’t bother Negro women as auch as 1t does white.* After being

challenged on this view he replied *Well, I don't mean there’s an inborn

difference or anything like that, but the way Negroes live s different.

They have no tamtly life. They are all out having sex froa the tiae they

are thirteen. Sex just coames naturally.® A senior court clerk varified
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that this was the perspective of aany, volunteering that the view among

aost of the courthouse 1s that *blacks want “1t° (rexual relations) aore

and do ‘1t’ aore.® Tcday the attitudes regarding black male and feaale

sexuality which originated during the period of slavery are st1ll found 1n

the ainds of those 1n posttions of power 1n the crimainal justice systea.

The Law, Race and Rage

Historically, the y.S. legal systea”® has aade a distinction betwezn

rapes coaaitted by blacks and rapes comaitted by whites, Protection for

black victias and white victias were also legally distinct.

Tie briefs offered in Furaan v. Georgta? include a history of Pre-

Civil War punishaents for rape in Southern States and Washington D.C. The

appendix to the Furman v. 6eorgia briefs includes statutes for sixteen

states, fifteen of which had separate penal codes for free persons and for

slaves. In ei1ght of these jurisdictions rape coaastted by a white male

was not punishable by death but death was mandatory for cases of rape or

atteapted rape of a white woaman by a black aan {Alabaea, Washington D.C.,

Georgia, Kentucky, Hississippi, Tennessce, Texas and Virginial, In
Loutsiana and Maryland the white aale rapist could receive life
1aprisoneent i1n liew Of the death sentence, while in the case of a black

aale the death penalty was aandatory for the crise of rape or atteapted

rape upon a white woean. In MNissour: the punishaent for a black was

castration. In eleven Jurisdictions, (Arkansas, District of Coluabia,

Florida, Georgra, Kentucky, Louisiana, Mississippi, North Carolina, South

Carolina, Tennessee, and Texas), laws against atteapted rape of a white

woean were included and this offense was punishable by death 1f coamaitted
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by a slave but was assigned a lesser penalty 1f cossitted by a white esale.

In both Missouri and Virginia castration was the penalty for attespted

rape of a white woman by a black aan. In every jurisdiction except the

District of Coluabia and Mississippr, the statutes 1mposing aore severe

penalties applied also to free persons of color.

The severity of the rape was reduced, however, when 1t was coamitted

agqainst a slave. In Beorgia it was stipulated that rape upon a slave or

free person of color was punishable by fine and imprisonaent at the
L d

discretion of the court. 6eorgia was the only state which specifically

set forth this lesser penalty for rape of a black feamale. In other

states, the absence of aention of feamale slaves and free feaales of color

in the sections regardirg black offenders, however, 15 conspicuous. It is

clear that rape of a slave or of a free black by a slave or a free biack

was not punishable by Jaw. The statutes applying to white offenders did

not specify race or status of the victia. However, 1t 1s unlikely that a

black or slave victia could bring charges against a white of fender as

hlacks or slaves were restricted froa testify:ng and hud no legal status

as legitimate complainants. According to Wright?? 1n most Southern States

a black could not testify against a white man even on h1s own behalf.
These statutes (eflected the beliefs of the 1aw makers (white, aales)

that not only was there a differential 1n hara when rape was coaaitted by

a2 white male versus when 1t was comamitted by a black male, but that the

sexual assault of a black female was not a crime.

In contrast, the criae of rape coamitted by a black man against a

white woaan was seen as the aost serious affront, often resulting 1n the

death penalty for the black aale. Courts, however, were reluctant to

18

20

Q

interfere with the property of the aesters. Penaities for slaves,

particularly; the death penalty, were costly to the owners and, therefore,

frequently the aaster would 1ntervene to protect his own interests.?®

Hasters could atteapt to prevent losses their ®property® by concealing

crimes or taking the law 1nto their own hands. ’*

These laws reflect the legal status of blicks as property accessible

to the whit2 male. John Hope Frarklin explains that the rape of a female

slave was regarded as a crime only to the extent that it 1avolved the

trespassing on and destroying of the property of the owner.®°® (Qtherwise,
sexual access to black feaales served to reinforce her status as slave and

the powerlessness of the black male to change this status.

The residual 1mpact of racist laws on response to race and ragei

Rfter emancipation of the slaves sany of the states changed their

statutes 10 a manner similar to the Missouri State Statute 43 of 1870

No Negro or Mulatto shall be subjected to any other or differeat
punishaent for an offense against any law of this state than
such as would be 1nflicted upon a white porson convicted of a
like offense.

Although freedos for the slave changed the criminal laws, change in

actual application of the criminal law did not always +ollow. After

emancipation of the slaves there was fear on the part of the Southern

whites that reconstruction in the South and i:beration 1n the North would

teach the black that he was equal to the white and that blacks would

assert their equality not only economically but socially and sexually via
the rape of white wosen.®* And, there was the fear that black woaen would

aove out of their position of sexual subservience.
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In order to maintain the status quo and due to the absence of

extensive and :nstitutionalized law anforceaent ,®2 yhite aen fraquently

took the law 1nto their own hands. Baughaan®s reports that after the
Civil War, with the foreation of the Ku Klux Klan in 1885 in Pulaski,
Tennessee, tha nuaber of lynchings increased. In 1873-7%3, 26 blacks were

lynched for rape and four for atteapted rape. Six were “legally®

executed. 0f the 3,383 blacks lynched during the period 1882-1936, 32.3%

wers accused of raping white women (none were lyached for raping black

women).®* Fey whites were lynched.®s

Even when the legal systea had opportunity to intervene the courts

often reflected prejudices against Ddlack offenders and victins that yere

once rooted in the laws. In Jackson v. State of 6eorg1a®s the criae with

which Jackson (a black aan) was charged was atteapted rape (against a

white woman). 1In the definrtion of atteapted rape actual touching of the

alleged victia was not MeCessary to obtain a conviction. Intent had to be

shown but the defendani needed only to be within "striking distance® for

the detereination of atteapted rape. The racisa which pervaded evidentiary

requiresents for substantiating the charge of rape is revealed when cne

exdaines the way i1n which the court charged the jury upon the question of

intent:

soc1dl cusioas, founded on race differences, and the fact that

the detendant 15 a negro and the female a white may be taken

1nto consideration.® ®7

In other words, 1t was assused that there would be no cause for
confrontation of a white feamale by a black male unless there was the

intent to rape. ln Virginia atteapted rape of a white by a black was

considered as hernous as the actual rape. There was even a statute on
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record Proscribing rapue, oe

‘atteapt to commrt an assault with 1ntept to

As late tn Alabaaa

as 1954 4 black gan was convicted of an atteapt to

coaatt an aszault with intont to rape. This “atteapt to atteapt to rape*®

occurred when a black gqale stood within & feet aof a white woman who then

retreated to her home. His only action was to stand on the sidewilk

outside her home for 30 ainutes.®”
This indicates that the legislators and Judicrary saw every atteapted

contact with a white fesale by a black aqale as a rape, rape atteapt, or

“atteapt to atteapt® rape.

In contrast, there ;s little historical evidence of caces where

erther white sen or black aen were charged with raping, atteapting to
rape, or atteapting to atteapt to rape black woaen. This reflects the
Proposition that black woaen cannot be raped. Based on this written

historical evidence one can only assuae that 1 punished at all for rape

of a black female such Punishesnt was 1nfrequent or handled extra-legally,

The contrast of penalties set forth for the rape of white wosen; the

total ‘disregard of rape of black woaen; the hiatus in our understanding o4

this crime yeflected by absence of 1nformation on the rape of black women

1n history tooks and Journals slave

(despita narratives oi the 19th

century which do contain accounts of slave woaen's sexual victisization at

the hands of masters and overse2rs%°), all point to the discrimaination

against black woaen in regard to the criae of rape,

Today the racial discrimination 1y removed per se fcom the actual

leges, that 1s the public statutes, codes and ordinances. It is the

procedures for adeinistration which are subject to the influence of race

discriaination. These 1nclude many points of decisionaaking which follow"’
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the cosaission of a crime and are prior to subaission

court

deaon

these

of evidence to the

includings
l. the police decision to record or not to record a coaplaint

2. the police dectsion t- record or not to record the coaplaint
as “founded”

3. the decision to actively investigate the coaplaint and aake

an arrest

4. the prosecutor’s decision of which charges will be f1led

S. the decision on bail set for each defendant (this has an
1apact on the defendant’s abi1Fity to prepare a defense and
also to apply pressure on the complainant to mithdraw a
coaplaint)

6. the prosecutor’s decision to enter into or not enter into
plea-bargiining and/or to accept a plea cf gurlty to a
lesser offense.

occurred 1in

cases which the recent past

A tew examples, froa

strate the continuing influence of ayths about race, sex and rape on

procedures:

Jaaes Hollis (Black) February 3, 1957. Briffin, GBeorgia. The
17 year old boy was slain and a white housewife wounded by a
husband who found thea together, partially clothed, in his hoae.
A grand jury failed tg indict the husband.®t

In a southern state in the 1940°s, one Negro defendant, accused o/
raping a white womin received the death sentence in the saae
courtrooma i1n which three aonths before, a white san had received a §
year sentence for raping an 1l year old black girl.®32

Andrew Lee Anderson (Black) July 17, 1953. Near Karion, Ark.
Slain by a group of white citizens and deputies after white
woman said he had aolested her 8 year old diughter. Coroner‘s
Jury ruled justifiable homicide. No arrests were aade. °*3

A black woman complained to the police 1n a northern city that
she was raped by two bisck aen, one of whoa she once dated. The
police told the victia they t ~ught she was lying - coaplatnt
unfounded, ®*

o
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A black defendant raped an unmarried black woaan
threatening to retaliate agatnst the woman's 5 year gld son 14
she reports the incident. After she aakes a coaplaint, he is

perattted to gplead quilty to breaking and entering.*®

A black wosan reports being raped by a white aale after a party
at a neighborhood tavern. The woman 1s _arrested for possession
of a switchblade. *o

at knife point

Hany scholars have studied and written about the double standard of

justice as 1t 1s applied to ditferent races in recent tiees.®” A study

conducted by Marvin E. Wolfgang®® examined the 1aposition of the death

penalty on convicted rapists 1n eleven southern and dordar states. In six
states the research findings were presented as evidence to support
petitioner’s claias of ractal discrimtnation in the adatnistration of the

death penalty. The study deaonstrated thit the death penaity was

disgroportionately frequently given to blacks for the criae of rape.

Further, when the race of the victia was examined 1t was found that ®a

statistically significantly higher proportion of black defendants whose

victtas ware white were sentenced to death.**® In fact *black defendants

whose victias were white were sentenced tc death dpproxiamately gighteen

defendants 1. any other racial coabination of

times amore frequently than

defendant and victia.® *°°  Apthony Lester reported 1n 19464 that, "Rape

1s 3 capital offense in all Southern States, but no white has ever been

executed for raping a Negro woman,® and "i1n Louisiana froa 1900-1950 no

one, Negro or white, was executed for raping a Hegro feaale, *tos These

findings have great significance not only 1n relation to the black

defendant, but point up, significantly, the discrimination against the

black victia of rape. When black men or white aen rape black woaen the

crive, 1f 1ndeed there 1s a conviction, is judged to be less serious.

2;—
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Another exaaple 1llustrates the continued 1apact of the ayths and

earlier laws on criminal justice systea response. In Philadalphia in

1973-75 the criminal justice systea's response to 1,198 rapa cases was

studied.*°2  0f these 1,198 rapes, 29 cases (2.4%) were 1ntarracial rapes

where the offender was white and the victia was black. Whila 261 of all

rape cases resulted 1n prosecution in the Philadelphia courts (at least to
the level of preliminary hearing) none of the cases of white on black
L d

interrac.al rape resulted 1n prosecution (see T:ile 1), This difference

1n rate of prosecution of white on black interracial rapa cases cospared

to all other rapes 1s statistically significant at p C .01 level.

Insert Table i here

CONCLUSION

It 1s the thesis of this paper that because of the long standing view

of black female sexuality and the historical lack of lagal jrotection of

the black female, the black victia 18 viewed by both rapists

society as a legitimate victia. That 1s, she 1s legitimized as a target

for sexual attacki. The black woman, who becomes the “legitimate victia"

as a result of the stereotypes which had their aarly origins 1n slavery,

1s denied full protecticn of the law.

Caution ausi be e«arcisad 1n interpretative analysis of a cultural

theory of race and rape. Fcwever, corollary propositions are offered here

for purposes of future exaaination and testing.

t. Black feamales 1n proportion to their reprasentation 1n the

populatron ara aore likely tc be victias of sexual assault than

whites.
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and the

2. [he proportion of black females who are victias of

|
interracial
rape are dramatically underreported.
3. The black victia 1s aore oftan subjactad to intensive questioning

by the polica.

4. The complaints of black victias are aora often unfounded than are

those of whita victias.

5. The charges against the black woman's offonders are more likely to
be reduced.

6. The rape of a black woman 18 treated with less seriousnass and

severity 1n the courts.

ihere is a need to develop a aodel for understanding all categories

of race and rape-- white/white, white/black, black/white, black/black--

because different activational, situational, and social-polatical factors

will affect each category.

But, {urther exploration of how si2very 1ampacted on sexual

victiaization of black females has 1aplications not only for 'hose

interested 1n race and race relations. It we accept Lerner’sto3 thes:s

that the oppression of womsen antedates slavery and aakes 1t possible

(p.77) and that, 1n the patriarchal systea, woaen's (all woaen's)

sesuality becoaers a commodity, then understanding h.w the institution of

slavery 1apacted on black females sheds light on the status 0% all waaen.

Although white wosen have not (1n the U.S.) been subject as a group to the

brutalization of slavery,; patriarchy legitinizes their victiaization as

well.,




TABLE 1

Prosecution of white sen who raped black women tn Philadelphia 1973-735:
A compartson to all other rape cases.

Ractal Characteristics of Rape

B-B, ¥-W, and B-N Rapes

4-8 Interracial

Rape Total
Prosecution 312 (26.7%) 0 (0U) 312 (26%)
tn
Court
No
Prosecution 857 (73.34) 29 (100%) 886 (74%)
lotal 1,169 (100%) 29 (100%) 1,198 (100%)
{97.62) (2.4%) (100%)

Ch: Square= 10.57 with 1 df
signtficant at p< .0f level
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