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FAMILY AND MEDICAL LEAVE ACT

MagzcH 8, 1988.—Ordered to be printed

Mrs. SCHROEDER, from the Committee on Post Office and Civil
Service, submitted the following

£D292578

REPORT

[To accompany H.R. 925 which on February 3, 1987, was referred join*ly to the Com-

mittee on Education and Labor and the Committee on Post Office and Civil Serv-
ice)

[Including cost estimate of the Congressional Budget Office)

The Committee on Post Office and Civil Service, to whom was re-
ferred the bill (H.R. 925) to entitle employees to family leave in cer-
tain cases involving a birth, an adoption, or a serious health condi-
tion and to tem medical leave in certain cases involving a
seriour health condition, with adequate protection of the employ-
ees’ employment and benefit rights, and to establish a commission
to study ways of providing salary replacement for emplo¥ees who
take any such leave, having considered the same, reports favorably

thereon with an amendment and recommends that the bill as
amended do .

The amendment is as follows:
Qo Strike title I and insert in lieu thereof the following:

g TITLE I—FAMILY LEAVE AND TEMPORARY
€\  MEDICAL LEAVE FOR CIVIL SERVICE EMPLOYEES

;,‘ . n.‘ SEC. 201. FAMILY AND TEMPORARY MEDICAL LEAVE.
. (a) IN GENErRAL.—(1) Chapter 63 of title 5, United States

4 Code, is amended by adding at the end thereof the follow-
™ ing new subchapter:

@ “Subchapter III—Family and Temporary Medical Leave
“§ 6331. Definitions

“For purposes of this subchapter—
g‘ (1) ‘emloyee’ means—
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‘(A) an employee as defined by section 6301(2)
of this title (excluding an indi ridual employed by
the %ovemment of the District of Columbia; and

“(B) an individual under clause (v) or (ix) of
such section;

whose employment is other than on a temporary or
intermittent basis;

“(2) ‘serirus health condition’ means an illness,
injury, impairment, or physical or mental condition
which involves—

‘(A) inpatient care in a hospital, hospice, or res-
idential health care facility; or

“(B) continuing treatment, or continuing super-
vision, by a health care provider;

*(3) ‘child’ means an individual who is—

‘“(A) a biological, adopted, or foster child, a step-
child, a legal ward, or a child of a person standing
in loco parentis, and

“(B) () under 18 years of age, or

‘“(ii) 18 years of age or older and incapabie of
sel‘fi‘-care because of mental or physical disability;
an

“(4) ‘parent’ means a L’ological, foster, or adoptive
parent, a parent-in-law, a stepparent, or a legal guard-
ian.

“§ 6332. Family leave

‘“(a) Leave under this section shall be granted on the re-
quest of an employee if such leave is requested—

(1) because of the birth of a child of the employee;

*(2) because of the placement for adoption or foster
care of a child with the employes¢; or

“(3) in order to care for the employee’s child or
parent who has a serious health condition.

“(b) Leave under this section—

(1) shall be leave without pay;

“(2) may not, in the nggreievte, exceed the equivalent
of 18 inistrative workweeks of the employee
during any 24-month period; and

“(3) shall be in addition to any annual leave, sick
leave, temporary medical leave, or other leave or com-
pensatory time off otherwise available to the employ-
ee

i “(c) An employee may elect to use leave under this sec-
on—
(1) immediately be‘ore or after (cr otherwise in co-
ordiration with) any period of annual leave, or com-
pensatory time off, otherwise available to the employ-

ee,

*(2) under a method involving a reduced workday, a
r?duced workweek, or other alternative work sched-
ule;

“(3) on either a continuing or intermittent basis; or

“(4) any combination thereof.
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‘“(d Notwithstanding any other provision of this sec-
tion—

“(1) a request for leave under this section based on
the birth of a child may not be granted if, or to the
extent that, such leave would be used after the end of
the 12-month period beginning on the date of such
child’s birth; and

“(2) a request for leave unde. this section based on
the placement for adoption or foster care of a child
may not be ted if, or to the extent that, such
leave would used after the end of th2 12-month
period beginning on the date on which such child is so

p .

“(eX1) In any case in which the necessity for leave under
this section is foreseeable based on an expected birth or
adoption, the employee shall provide the empla?ing agency
with prior notice of such expected birth or adoption in a
manner which is reasonable and practicable.

“(2) In any case in which the necessity for leave under
this section is foreseeable based on planned medical treat-
ment or supervision, the employee—

“(A) shall make a reasonable effort to schedule the
treatment or supervision so as not to disrupt unduly
the operations of the employing agency, subject to the
approval of the health care provider of the employee’s
child or parent; and

‘(B) shall provide the employing agency with prior
notice of the treatment or supervision in a manner
which is reasonable anc¢ practicable.

“8§ 6333. Temporury medical leave

‘@) An employee who, because of a serious health condi-
tion, becomes unable to perform the functions of such em-
pl:s'ee’s position shall, on request of the employee, be enti-
tled to leave under this section.

“(b) Leave under this section—

(1) shall be leave without pay;

“(2) shall be available for the duration of the serious
health condition of the employee involved, but ma
not, in the aggreEate, exceed ti‘;e equivalent of 26 ad-
ministrative workweeks of the employee during any
12-month period; and

“(3) shall be in addition to any annual leave, sick
le ve, family leave, or other leave or compensatory
time off otherwise available to the employee.

“(c) An employee may elect to use leave under this sec-
tion—

(1) immediately before or after (or otherwise in co-
ordination with) any period of annual leave, sick
leave, or compensatory time off otherwise available to
the employee;

“(2) under a method involving a reduced workday, a
ruqiduced workweek, or other alternative work sched-

e,




4

“(3) on either a continuing or intermittent basis; or
‘“(4) any combination thereof.

“(d) In any case in which the necessity for leave under
this section is foreseeable based on planned medical treat-
ment or supervision, the employee—

“(1) shall make a reasonatle effort to schedule the
treatment or supervision so as not to disrupt unduly
the operations of the employing agency, subject to the
approval of the employee’s health care provider; and

‘(2) shall provide the employing agen:y with prior
notice of the treatment or supervision in a manner
which is reasonable and practicable.

“8 6334. Certification

“(a) An employing agency may require that 2 request for
family leave under section 6332(aX3) or temporary medical
leave under section 6333 be supported by certification
issued by the he~lth care provider of the employee or of
the employee’s child or parent, whichever is appropriate.
The employee shall provide a copy of such certification to
the emé)lo ing agency.

“(b) Such certification shall be sufficient if it states—

“(1) the date on which the serious health condition
commenced;

“(2) the probable duration of the condition;

*“(3) the medical facts within the provider's knowl-

e regarding the condition; and

‘(4) for purposes of section 6333, a statement that
the employee is unaole to perform the functions of the
employee’s position.

“§ 6335. Job protection

“An emrloyee who uses leave under section 6332 or 6333
of this title is entitled to be restored to the position held
by such employee immediately before the commencement
of such leave.

“8§ 6336. Prohibition of coercion

‘“(a) An employee may not directly or indirectly intimi-
date, threaten, or coerce, or attempt to intimidate, threat-
en, or coerce, any other employee for the purpose of inter-
fering with such employee’s rights under this subchapter.

*“(b) For the purpose of this section, ‘intimidate, threat-
en, or coerce’ includes promising to confer or conferring
any benefit (such as appointment, promotion, or compensa-
tion), or effecting or threatening to effect any reprisal
(such as deprivation of appointment, promotion, or com-
pensation).

“8§ 6337. Health 1nsurance

“An employee enrolled in a health benefits plan under
chapter 89 of this title who is placed in a leave status
under section 6332 or 6333 of this title may elect to contin-
ue the employee’s health benefits enrollment while in such

53
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leave status and to pay into the Employees Health
Benefits Fund (descri in section 8%09 of this title),
through that individual’s employing agency, the appropri-
ate employee contributions.

“8 6338. Regulations

“The Office of Personnel Managemeant shall prescribe
regulations necessary for the administration of this sub-
:Mﬁ'er. The regulations prescribed under this subchapter

nall be consistent with the regulations prescribed by the
Secretary of Labor under title I of the Family and Medical
Leave Act of 1988.”,

(2) The table of contents for chapter 63 of title 5, United
States Code, is amended by adding at the end thereof the
following:

“SUBCHAPTER HI—FAMILY AND TEMPORARY MEDICAL LEAVE

“6331. Definitions.

L

“6333. ical leave.
. Certification.

_ (&) Exriovzzs Famp From NonapproPRIATED FUNDS.—
wection 2105(cX1) of title 5, United States Code, is amended
by striking out “53” and inserting in lieu thereof “53, and
subchapter HI o' chapter 63,”.

Purrose

The primary purpose of this legislation is to entitle employees to
family leave in certain cases involving a birth, an adoption, or a
serious health condition of a child or parent and to temporary med-
ical leave in certain cases involving a serious health condition of
an employee, with adequate protection of the employees’ employ-
ment and benefit rights.

COMMITTEE ACTION

On I"ebrmn?;M 3, 1987, Representative William Clay (D-Missouri)
introduced H.R. 925, a bill to entitle employees to family leave in
certain cases involving a birth, an aioption, or a serious health
condition of a child or parent and to temporary medical leave in
certain cases involving a serious health condition, with adequate
protection of the employees’ employment and benefit rights, and to
establish a commission to study ways of provxdm%salary replace-
ment for employees who take any such leave. The bill was retgrred
jointly to the Committee on Post Office and Civil Service and to the
Committee on Education and Labor. All of the provisions of title II,
and certain mom of titles III and IV fall within the jurisdic-
tion of the ittee on Post Office and Civil Service. The com-
mittee’s consideration of the bill was confined to these provisions.

H.R. 925, as introduced, is similar to H.R. 4300, the ‘“Parental
and Medical Leave Act of 1986” (99th Congress).

Q
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On October 17, 1985, prior to the introduction of H.R. 4300, the
Subcommittees on Civil Service and Compensation and Employee
Benefits of the Committee on Post Office and Civil Service and the
Subcommittees on Labor-Management Relations and Labor Stand-
ards of the Committee on Education and Labor held a joint over-
sight hearing on the issue of parental and disability leave (Serial
No. 99-36 [hereinafter cited as 1985 House Hearing]).

On March 4, 1986, Representative William Clay introduced H.R.
4300. This bill was similar to legislation introduced earlier by Rep-
resentative Patricia Schroeder (D-Colorado), H.R. 2020, the “Paren-
ial and Disability Leave Act of 1985” (99th Congress). H.R. 4300
was referred jointly to the Committee on Post Office and Civil
Service and to the Committee on Education and Labor.
COThe Tubeommigteél:nl Civil Service hael;g the Sumnlllmiltltee on

m| tion an ployee Benefits a joint ic hearing
on d’R 4300 on April 10, 1986 (Serial No. 99-56 [hereinafter cited
as 1986 House Hearing]).

On June 11, 1986, the Committee on Post Office and Civil Serv-
ice, by a record vote of 18 to 0 and with a quorum present, ordered
H.R. 4300 favorably reported without amendment (H. Rept. 99-699,
Part 1). The bill was not considered by the House of Representa-
tives.

On April 2, 1987, the Subcommittee on Civil Service and the Sub-

committee on Com&ensation and Emplovee Benefits held a ioint
hearing on H.R. 925 (Serial No. 100-8 [hereinafter cited as 1987
House Hearing).
On May 5, 1987, the Subcommitte~ on Civil Service ap ed
H.R. 925 for full committee consideration, and on May 19, 1987, the
Subcommittee on Compensation and Employee Benefits approved
the bill for full committee consideration.

On February 3, 1988, the Committee on Post Offi.> and Civil
Service ordered H.R. 925, as amended, favorably reported by a
voice vote, a quorum being present.

SummARyY or Tirre 11 oF THE BiLL

Title II of H.R. 925, as amended by the committee, establishes a
familiv and medical leave program specifically for Federal employ-
ees. It entitles an emi)loyee, during any 24-month period, to 18
weeks of job-protected leave without pay upon the birth, adoption,
ﬁlaoement for foster care, or serious health condition of a child.

R. 925 also entitles a Federal employee to take familT{. leave in
cor.iection with a serious health condition of a parent. The bill en-
titles a Federal employee, during any 12-month pericd, to take up
to 25 weeks of job-protected leave without pay because of the em-
ployee’s own sericus health condition. Both family leave and tem-

rary medical leave are to be in addition to any annual leave, sick

~ave, or other leave or compensatory time off otherwise available
to the employee. An employee may choose to coordinate family
leave or medical leave with any other leave time available. An em-
ployee may take the leave under a method involving a reduced
workday, a reduced workweek, or some other alternative work
schedule. The leave may be taken on a continuing or intermittent
basis or any combination of the two. In cases involving the birth or

7
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adoption of a child, family leave must be taken within 12 months
following the event.

A Federal employee who uses family or medical leave is entitled
to be restored to the position held immediately prior to taking
leave. Any interference with an employee’s right to take family or
;Thcal leave through coercion, intimidation, or threat is prohibit-

Title II of H.R. 925 includes two provisions to help minimize any
adverse impact on an agency. First, an employee is charged with
gwiding to the agency, when possible, prior notice of the Jeave to

taken. The employee should attempt to schedule the leave to ac-
commodate the needs of the agency. Second, in cases involving a
serious illness of the employee or the employee’s child or parent,
the agency may require certification of the problem from the
health care provider.

Health insurance coverage continues during periods of family
leave and medical leave for those employees enrolled in a Federal
employees health insurance plan. An employee must make ar-
rangements with the agency to pay the employee’s health insur-
ance contribution.

The Office of Personnel Management (OPM) is authorized to pre-
scribe the regulations necessary for the administration of the
family and medical leave provisions.

STATEMENT

HISTORY

In the early 1970’s, efforts were made to use Title VII of the Civil
Rights Act of 1964 (Public Law 88-352) and the equal protection
clause of Article XIV of the United States Constitution to remedy
discrimination against pregnant women and working mothers and
fathers who sought to fulfill parental responsibilities. Setbacks in
the U.S. Supreme Court led to the passage, in 1978, of the Pregnan-

cy Discrimination Act of 1978 (Public Law 95—555), an amendment
totltleVIlthelenghtsActof1964

The effects of the Pregnancy Discrimination Act have been far-
reaching. Employer policies requiring termination and mandatory
leave for pregnant employees are now clearly illegal. Pregnant
women are entitled to work un.il childbirth or until medical com-
plications lo:agregmmcy render their continued work attendance
medically inadvisable, and they are entitled to return to work on
the same basis as other temporarily disabled workers. Women who
become disabled because of pregnancy-related conditions are enti-
tled to paid sick leave, personal leave, disability benefits, and medi-
cal insurance and hospitalization on the same basis as other dis-
abled workers. Moreover, Title VII has been interpreted to require
that leave for the care of children be granted to fathers on the
same basis as an employer grants such leave to mothers. Ackerman
v. Board of Education of City of New York, 387 F.Supp. 76
(8.D.N.Y. 1974). [EEOC Compliance ual Sec. 626.6.]

A 1986 Subcommittee on Civil Service staff study of the parental
leave policies of Federal executive branch agencies found that:

; p
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* * * in the absence of a national minimum standard
for granting leave for parental purposes, the authority to
grant leave and to arrange the length of that leave rests
with individual supervisors, leaving federal employees
open to discretionary and possibly unequal treatment. The
lack of consistency also leads to differences between how
men and women are treated in the case of maternity and
paternity leaves. An individual requesting leave for paren-
tal reasons makes a request to his or her supervisor who
has broad authority to grant or deny permission for leave
and to determine che length of leave. In other words, the
lack of clear federal policy on ntal leave means that
an employee’s opportunity for ining adequate time off
iS% s)ubject to chance. (Printed in the 1986 House Hearing p.

In her 1987 House testimony, Ms. Eleanor Holmes Norton, Profes-
sor at (l;‘eorgetown Law School, found serious problems with this
approach:

We would advise that this constitutes a systemic difference
in provision of a job benefit that makes out a prima facie
case of violation of Title VII of the 1964 Civil Rights Act.
(1987 House Hearing p. 32.)

As important as Title VII and the Pregnancy Discrimination Act
have been, they do not address all of the employment related prob-
lems of pregnancy and childbirth. Title VII, as amended, is an anti-
discrimination law. Its aim is to prohibit employers from treati
persons differently on the basis of race, sex, religion, or natio
mmmmmpr with Title VII requires only that employers

treat all employees equally.
S‘i[j'eciﬁml%, if an empliyer grants sick leave and provides dis-
ability and health insurance coverage to employees in general, it

must, under the Pregnancy Discrimination Act, provide equal cov-
erage to pregnant wg_:e earners who become sick or disabled. If an
emgloyer denies benefits to its work force, it is in full compliance
with antidiscrimination laws because it treats all employees equal-
(lz.scSimilarly, an employer is free to maintain a policy requiring the

i e of employees who take leave to care for seriously ill chil-
dren or to bond with newly born or adopted children providinfhthe
employer’s policy does not differentiate with regard to sex. Thus,
while Title VII, as amended by the Pregnancy Discrimination Act,
has required that benefits and protections be provided to millions
of previously unprotected women wage earners, it leaves ga
which an antidiscrimination law by its nature cannot fill. This bill,
H.R. 925, is designed to fill those gaps

TEMPORARY MEDICAL LEAVE

Existing law (5 U.S.C. 6307) entitles Federal employees to sick
leave but provides no guarantee of time off for extended periods of
illness or m{:u'y Leave without pay may be requested, but it is
granted at the discretion of the employing walfency. An employee
cannot be certain in advance that he or she will receive the needed
leave. The Federal Government treats pregnancy like any other

3
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medically certified temporary disability. Employees may use avail-
able sick leave to cover medical appointments and any period of in-
capacitation. Leave without pay also may be granted at the discre-
tion of the agency.

H.R. 925 would entitle a Federal employee to up to 26 weeks a
year of job-protected leave without pay for a serious health condi-
tion which renders the employee unable to perform the functions
of such employee’s position. This temiporary medical leave i8 a new
leave entitlement and is to be in addition to any annuali leave, sick
leave, family leave, or other leave or compensatory time off avail-
able to the employee. The employee may choose to take the tempo-
raﬁmedical leave in combination with any other type of leave.

e employee may take the 26 weeks or leave on a schedule de-
signed to accommodate the employee’s specific medical problem.
The leave can be taken on either a continuing or intermittent
basis; in the form of a reduced workday, a reduced workweek, or
other alternative work schedule; or through a combination of any
such methods. The purpose of this leave is to accommodate all
types of illnesses and injuries and to afford an individual the op-
portunity to return to work.

The test of whether a Federal employee is entitled to temporary
medical leave is two-fold: First, is the employee ‘“unable to perform
the functions of such employee’s position”? And second, is the in-
abilitg {o perform those functions due t, a “serious health condi-
tion”? This test ensures that there will be no discrimination on the
basis of sex, and that employees who need it the most—employees
with serious medical conditions that prevent them from working
for a limited period of time—have adequate job security.

H.R. 925 ensures that Federal agencies continue their practice of
treating employees affected by pregnancy, childbirth, and related
medical conditions in the same manner as they treat other employ-
ees who become unable to work. The committee recognizes that a
special “maternity leave” requirement could be used to deny
women job opportunities. Faced with the knowledge that job-pro-
tected lcaves were required for working mothers and working
mothers only, hard-pressed employing agencies would very likely
be reluctant to hire or promote women of child-bearing age. How-
ever, since employers would be required under H.R. 925 to provide
job-protecied leave for all employees, they would have little incen-
tive to discriminate against women.

The two-fold test of inability to work and serious health condi-
tion aleo servas to ensure the availability of leave for serious
t.ealth conditions. The term “serious health condition” is defined to
mean—

an illness, injury, impairment, or physical or mental condi-
ticn which involves (A) inpatient care in a hospital, hos-
pice, or residential medical care facility; or (B) continuing
tl_'gatment, or continuing supervision, by a health care pro-
vider.

This definition is intentionally broad to cover various types of
hysical and mental conditions for which employees may need
eave. The definition is intended to ccver pregnancy, childbirtn,
and all attendant conditions.

10
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Under this definition, the illness cr condition must involve care
or continuing treatment or supervision. The employee need not be
an inpatient or undergoing treatment at the time the leave is re-
quested to qualify as having a “serious health condition.” Thus, an
employee with a heart condition may require leave as a means of
temporarily relieving the stress associated with work. Similarly, a
pregnant woman who is unable to work due to severe morning
sickness would qualify for leave under this provision even if she
gaeed not go to the hospital or the doctor to treat the condition each

y.

An employee with a serious health condition may be unable to
work simply because of the need to undergo medical treatment. For
example, an arthritic employee may need veriodic physical ther-
apy; a cancer patient may require chemotherapy treatments. It is
in the interest of the Federal government to accommodate these
periods of treatment and provide the employee with maximum op-
portunity to return to work for a portion of the day or week.

Under H.R. 925, the agoncy may require certification of the prob-
lem from the health care provider. This provision was added to
permit an agency to ensure that this leave nrogram is not misused.
For purposes of this legislation, Christian Science practitioners are
consid:red to be health care providers.

FAMILY LEAVE (PARENTAL)

In the last half century, the increasing participation of women in
the workforce at large has create  mificant social changes in the
United States. In 1970 less than 3. :rcent of married women with
children under two years old were also working outside the home.
‘roday, almost 50 percent of these women are working, and the per-
centage continues to grow. In 1973, 34 percent of the Federal work-
force consisted of women. Today, it is 42 percent. It is estimated by
the Bureau of Labor Statistics that from 1984 through 1990, women
will comprise 67.7 percent of those entering the workforce. Women
represent the sole parent in 16 percent of all families. In addition,
in most two-parent families, both parents work. By contrast, the
family in which the husband is the sole wage earner and the
mother is the homemaker—so long thought to be typical—now con-
stitutes only 7 percent of American households.

Despite this revolution in the structure of the family, the United
States, aione among industrial soieties, has no national policy re-
garding parental leave. There is no separate category of leave in
the Federal service designated “maternity leave.” The Federal Per-
sonnel Manual (FPM) treats pregnancy like any other medically
certified temporary disability. Therefore, sick leave may be used
only to cover the time required for phg'sical ex- ainations and to
cover the period of incapacitation. Although the needs of a new-
born extend beyond the mother’s incapacitation, Federal employees
wl;o need additional time off must take annual leave or leave with-
out pay.

There is now no guarantee that Federal employees will receive
the additional time off they require. Many workers are forced to
make difficult choices betweeme need to provide necessary physi-
cal and emotional care for a new child and the need to maintain
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gainful employment. To promote the stability of the family as a
social institution, the Federal Government should ensure that its
policies reflect the economic reality in which ;amilies exist.

H.R. 925 addresses the need of parents for time off from work ob-
ligations when a child is born or brought into a family by providing
up to 18 weeks of leave without pay. All Western and Eastern Eu-
ropean countries require employers to grant such leaves, as Dr.
Sheila Kamerman of Columbia University School of Social Work
has documented, and all provide for a period of leave longer than
that propoeed in H.R. 925.

The typical wage-earning woman in the United States will have
two children during her years of employment. Over the course of a
working lifetime the amount of leave associated with caring for
those two infants is small, particularly when the benefits to family
and society are weighed in the balance.

The amount of time allowed for parental leave—18 weeks, or ap-
proximately four calendar months—is primarily based on the
period that child development experts suggest as a minimum for
newborns and new parents to adjust to one another. Dr. T. Berry
Brazelton, Associate Professor of Pediatrics at Harvard Medical
School, recommends four months, explaining that the early months
of adjustment to a newborn infant are a crucial opportunity for
family bonding. The Advisory Committee on Infant Care Leave of
the Yale Bush Center in Child Development and Social Policy rec-
omzlgt;nds leave for a minimum of six months. (1986 House Hearing
. 23.

Such recommendations aﬁl:lly with equal force to the period nec-
essary for newly-adopted children and their families to adjust to
one another. In fact some adoption agencies require parents to be
home at least three K;sars with an adopted child. In her testimony
at the 1985 hearing, Ms. Lorraine Poole, an employee of the City of
Phhiilldadelphia, described the problems she faced in trying to adopt a
child:

It was normal agency procedure for the adoptiv%j)arent
to leave the workplace for a period for a period of 6
months. This time, it was felt, was very important for both
parent and chili. As with birth parents, adoptive parents
needed time for nurturing and bonding. This was consid-
ered vital with the placement of infants. I had completed
all those conditions of the adoptive agency, with one excep-
tion, the necessary time away from my place of employ-
ment.

I contacted the personnel division of the Philadelphia
Recreation Department. The personnel officer listened as I
exnlained what my nced was, parental leave for adoption.
There was chuckle. She stated: “You've got to be in the
hospital.”” I thought I had not made my meaninf clear. I
was not seeking maternity leave, but parental leave for
adoption. It was then that I was told the only leave avail-
able for parents was maternity leave. * * *

I did submit a request for the use of vacation and per-
sonal leave of absence for a period of 6 months. I was
given approval for 2 weeks vacation. When I asked for a
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review, I was told that there would not be a promise that
my position would be available wk=n I returned to work. It
was with this knowledge, without job security as a single
parent, it would not be in the best interest of the child
that I adopt at that time. (1985 House Hearing p. 4-5.)

Working parents of seriously ill cuildren, including parents
working for the Federal Government, face especially difficult prob-
lems and require the security of knowing they will get time off
when they need it. This was brought out in the 1986 hearing te- .i-
mony of Ruth Milam, an employee of the Department of Labor, in
which she described her family’s experience coping with her daugh-
ter Sheila’s leukemia:

I cannot imagine what we would have done if either of
us had been told that we must be at work or we will lose
our job. Throughout this time, Sheila has needed us there
and we have needed to be with her. But we could never
have afforded to be without work. Our jobs pay for the
health insurance, Sheila’s medications, our home “ood, and
kid’s education.

People should not be forced to make a decision between
their work and time with their seriously ill children. The
horrible confusion and distress of having a sick child
should not be compounded by fear that you'll lose your job.
(1986 House Hearing p. 4.)

Ms. Marilyn Young, an employee with the Social Security Admin-
istration, described the pull between work and family:

I don’t know if you can fully understand the stress
which is created when you have a family member who
needs your care and your employer tells you no. My child
was only two months old, on a heart monitor and oxygen,
and had to have constant care.

To have my leave request denied when I had kept my
employer constantly informed on my situation, was a seri-
ous blow to me. (19g7 House Hearing p. 67.)

Leave to care for a seriously ill or injured child is essential to
provide that child the security of having a parent there in a time
of crisis. If a child must undergo major surgery, the leave may Le
necessary to encompass the surgery itself and the subsequent recu-
peration period during which at least one parent must stay home
to nurse and care for the child. In testimony prepared for an Octo-
ber 29, 1987 hearing before the Senate Labor and Human Resource
Subcommittee on Children, Families, Drugs and Alcohol, Dr.
Jerome A. Paulson of the American Academy of Pediatrics ex-
plained:

For over thirty years, it has been well known that chil-
dren who are hospitalized get well faster and have fower
complications when their parents are able to be with
them. A child’s physical and emotional well being l.cavily
c‘ie?epd on parental participation during a serious illness.

13




9

13

In this era of shorter hospital st-.ys, parental involve-
ment with the homebound child nay be important noi
only for emotiona! 3upport but al:o for medical support.
The parent may oe the only person available to stay home
with the child until lL.s or she is ready to return to school
or day care. The parent may be the only person who can
give the child medication as scheduled and observe the
child for satisfactory progress or the development of prob-
lems.

Dr. Paulson went on to describe the difficulty in coming up with
a more specific definition of “‘serious health condition’:

It is also essential that there be flexibility to allow ior
individual veriation that characterizes the unpredictable
nature of childhood illness. Examples of factors that affect
the prognosis of an injury, illness or health condition in-
clude the age, weight, and medical history and status of
the child. The family support system .an also impact on
the parents’ ability to cope with the situation. Even geo-
graphical issues such as distance from the hospital can
have an influence. The parent whose child is referred to a
distant medical center may be in a different situation than
the parent whose office is next docr to the hospital.

Similarly, if a child’s serious health condition requires that the
child receive specialized services at school or be placed in a differ-
ent school setting that provides those services, the parents may
need the kind of leave provided by H.R. 925 to make satisfactory
arrangements.

Fur ther, for parents of children with disabilities, the choice as to
whether to keep them at home or to place them in institutions will
often depend whether the parents are able to keep their jobs yet
obtain sufficient leave to provide their children with the support
they require. According to Bonnie Milstein of the Consortium of
Citizens with Developmental Disabilities:

The overwhelming majority of families now keep their
[disabled] children at home. A major reason for this shift
away from institutionalization is that study a’:2r study
has proved the debilitating effects of institutionalization
and its costliness. On the other hand, the indivi lual with
disabilities who is allowed to remain in a family environ-
ment has a much greater likelihood of learning the skills
necessary for independence and a fulfilling life in the com-
munity.

New parents of healthy children also nexd time to make appro-
priate day care arrangements. Given the current problems in the
availability and affordability of child care, 18 weeks of leave may
be required to secure a proper situation.

Providing sufficient parental leave not only benefits employees
but also benefits employers by ensuring productivity. According to
Catalyst, a New York-based research and consulting firm to major
businesses on personnel policies:

Q
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A program that brings employees back to work before they
are rested and ready may actually be more deleterious to
productivity than allowing an extended leave. The odds
are good that leave-takers who return too soon will not be
fully productive or will make costly and needless mistakes
* * * When insufficient leave time results in an employ-
ee’s attrition, the cost of replacing the employee can be
substantial.

The 1986 Subcor mittee on Civil Service staff study found that
some Federal agencies have developed parental leave policy state-
ments. Others have collective bargaining agreements providing spe-
cific maternity or parental leave benefits. Yet, all 53 Federal agen-
cies responding to the study assign responsibility for the final deci-
sion involving maternity, paternity or adoption leave to the super-
visor concerned. (1986 House Hearing p. 83-102.)

H.R. 925 brings standardization to this very inconsistent ap-
proach. It entitles a Federal employee to a r.aximum of 18 weeks
of leave due to the birth, placement for adoption or foster care, or
serious illness of the employee’s child.

The parental leave provided urder H.R. 925 is available to any
rarent. Thus a father as well as a mother can be granted ntal
eave 8o long as the leave is requested to respond to one of the cir-
cumstances specified in the statute.

Many children in the United States today do not live in tradi-
tional “nuclear” families with their biological father and mother.
Incr2asingly, the people who care for children—and who, therefore,
find themselves in reed of workplace accommodation for their
childcare responsibilities—are these children’s adoptive, step, or
foster parents. or their guardians, or sometimes their grandparent
or other relative. The legislation deals with such situations by de-
fining the term “child” to mean a biological, adopted, or foster
child, stepchild, legal ward, or child of a person standing in loco
parentis. This definition ensures that the employees who are enti-
tled to parental leave are the people who have the actual day-to-
day resaronsibility for caring for the child or who have a biological
or legal relationship to the child. Thus a Federal employee who
lives with, cares for, and acts as parent to the employee’s grand-
child would be entitled to parental leave should the child need care
for a serious health condition. So too, an employee who is divorced
from the parent with custody would be able to take parental leave
to care for the child.

For an employee to be eligible for parental leave, the child in
question must be under 18 years of age unless that child is incapa-
ble of self-care because of mental or physical disability. This provi-
sion recognizes tht some parents may need to take time off from
work to care for the serious health conditions of their sons and
daughters who have reached legal maturity but are unable to take ‘
care of themselves. |

On July 8, 1986, the Director of OPM, Constance Horner, issued |
“New Personnel Guidance on Leave for Parental and Family Re-
sponsibilities.” This guidance does not change existing personnel
policy for Federal employees, but it does encourage Federal manag-
ers to be flexible in granting family leave. OPM’s increased sensi-
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tivity to the family needs of its employees is welcomed, as is the
recognition that “responsiveness to family needs works in the long
rup to the advantage of the organization.” Yet, the OPM guidance
continues to place responsibility for granting family leave with
each iwdividual supervisor, a policy which has too often proved to
be arl itiary and unfair.

FAMILY LEAVE (ELDERCARE)

H.R. 925 broadens parental leave to allow employees to take
unpaid lvave when a parent has a serious health condition. Fami-
lies have traditionally cared for their disabled elderly. But, today,
ellr’lﬁloyees are squeezed between work demands and family respon-
sibilities.

A briefing book, prepared for the June 17, 1987 National Confer-
ence on “Issues for an Aging America: Employees and Eldercare,”
coeponsored by the Conference Board, the U.S. Administration on
Aging, and the University of Bridgeport, reported that:

At present there are some 6.6 million dependent elders,
that is, persons over age 65 with some need for assistance
from others. The number of such persons will climb rapic
ly during the remainder of this century and reach some
Rirll)e million persons by 2000 A.D. and 19 millior by 2040

This explosion in the number of elderly coupled with the dramatic
influx of women—the traditional family caregiver—into the work-
force has made “eldercare” a critical work issue. Ms. Eleanor
Holmes Norton ezplained this problem:

According to a Department of Health and Human Serv-
ices estimate, 2.2 million people, predominantly women,
cared for 1.2 million frail elderly people in 1982. Approxi-
mately one million of them were employed for some time
during the care-giving experience. And this, of course, is in
addition to the more familiar figures for mothers with chil-
dren who are young.

Reliance on healthier family members is often the most
cost-efficient and desirable way to care for the elderly. But
this care cannot be rendered with mirrors. If no accommo-
dation to this need is made on the job, the result will
almost surely be an increasing shift of care to high cost,
professional institutions, much of it at taxpayers’ expense.
(1987 House Hearing p. 33.)

Dana Friedman of the Conference Board echoes the fact that el-
dercare is very much a workplace issue:

The business community is about to feel the effects of a
coordinated effort to show why it is in their best interests
to help those who care for elderly relatives. Results of Fed-
erally funded research will document the problems faced
by such employees and substantiate the effects on perform-
ance. These data make the case for care of :he elderly as a
bottom-line business coicern, and establish the corporate
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rationale for involvement. (“Eldercare: The Employee Ben-
efit of the 1990s?” Across the Board, June, 1986, p. 45.)

The briefing book for the National Conference on Issues for an
Aging America (at page 4) stresses the need for flexible work poli-
cies and cites evidence that the lack of such flexible policies can
force caregivers to quit their jobs.

Caring for the elderly creates financial and emotional strains es-
pecially on working families. Allowing unpaid family leave to be

in connection with a serious health condition of a parent
would greatly alleviate the pressure on the worker and serve to
retain quality employees in the workforce.

Parental leave and eldercare together form family leave, a new
entitlement in addition to any annual leave, sick leave, tempos-ary
medical leave, or other leave or compensatory time off available . >
an employee. As with medical leave, a Federal employee may
choose to take the family leave in combination with any other
available leave. An employee who takes family leave is entitled to
be restored to the position held by the employee immediately
before taking the leave. The employee may take the 18 weeks of
leave on either a continuing or intermittent basis; in the form of a
reduced workday, a reduced workweek, or other alternative work
schedule; or through a combination of metho 3.

The purpose of this leave is to accommodate the employee whose
seriously ill or injured child or parent might require periodic hospi-
talization or treatment. It also allows employees to work part-time
to allow for the adjustment of a new child to a family.

Ms. Eleanor Holmes Norton framed this legislation best:

This is historic legislation. In a country in which most
legislation aids individuals, H.R. 925 is notable for the way
it strengthens the support system of the family.

Because working women continue to bear disproportion-
ate responsibility for the nuts and bolts of family life, H.R.
925 may be viewed as feminist legislation. It is that and it
is much more.

It is perhaps the first piece of overtly family legislation.

It is difficult to think of legislation passed in the last 30
years to benefit women that has had a greater impact on
the wellbeing of the American family than Title VII of the
1964 Civil Rights Act, it was my great privilege to adminis-
ter, and other legislation guaranteeing equal empioyment
opportunity for women. Yet none of that legislation was as
explicitly for the benefit of the family as the FMLA.

This legislation, as much as any you have had before
you, makes clear the inescapable link between benefits for
working women and benefits for the entire family.

The disarray in much of family life in the United States
today has proceeded from the economy’s demand that
women work, coupled with the society’s fail'.re to accom
modate its institutions to this economic reality. (1987
House Hearing p. 21.)
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IMPACT ON AGENCY

H.R. 925 includes a new provision to help minimize the impact of
family and medical leave on an employing agency. An employee is
required to provide, when possible, prior notice to the agency of the
leave to be taken and to make a reasonable effort to schedule the
leave s0 as not to disrupt the operations of the employing agency.

OPM Deputy Director James Colvard acknowledged this ¢ e
in his April 2, 1987, hearing testimony but stated that:

While title II does require an empoyee who has a fore-
seeable need to use family or medical leave to make rea-
sonable effort to inform the agency in advance of this
need, it grants the emoyee a unilateral right to schedule
and take the leave. This situation limits the agency’s op-
tions for dealing with the absence and could resu't in
unfair burdens on co-workers. (Ibid, p. 29.)

According to Mr. Colvard, “the essence” of OPM’s objection to H.R.
925 is that “it abandons any effort to balance the employee’s need
for leave with the agency’s need to get the public’s work done.”
(Ibid, p. 27.) Others disagree.

In her testimony, Ms. Judy Farrell, Project Coordinator of the
Economic Policy Council of the United Nations Association, de-
scribed other instances of job-protected leave within the Federal
workforce where supervisors continue to manage:

Managers already deal, on a regular basis, with employ-
ees leaving their jobs either temporarily or permanently.
In fact, employers do cope with leaves of absence required
for jury service and for military leave for reservists and
members of the National Guard. 1 wouléifi_'llzt like to quote
a statement from a publication of the of the Assist-
ant Secretary of Defense, National Committee for Employ-
ers, Support of the Guard and Reserve, “Almost all mem-
bers of National guard and military Reserve units take
part in some type of training, whether weekend drills,
summer camp or special training. To attend this training,
reservists often have to take time off from their jobs, with
absences lasting from a few hours to a few months. Feder-
al law protects reservists against being fired or denied cer-
tain employment benefits because their military activities
interfere with their jobs.” (Ibid, pp. 94-95).

Since 1982, the General Accountirg Office (GAO) has provided its
employees up to 26 weeks of unpaid, job-protected parental leave.
Comptroller General Charles A. Bowsher testified that providing
this leave has proved beneficial to the employees and agency alike.

* * * our policy has also helped us to attract and retain
good employees who might otherwise have considered re-
signing if faced with the competing demands of very early

renthood and an employer insensitive to those demands.

izing the considerable expense of hiring, training
and developing personnel, guaranteeing a reasonable
amount of unpaid farental leave appears to be a sound in-
vestment. (Ibid, p. 14.)
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Reflecting on her experience as Chair of the Equal Employment
Opportunity Commission, a Federal agency wi‘h 3,500 employees,
Ms. Norton explained:

When I think of what would have happened if the em-
ployees who simply worked around me, people on whom I
depended, had the anxiety that attends not knowing
whether the government would allow them family leave,
when I consider what would happen if a person had to
take time off and I had to consider how much time off I
should allow in order to make sure, that I wasn’t discrimi-
nating against somebody else—and at EEOC, because
people knew their rights, they would have been inclined to
file against the agency in a second if general counsel’s
office had allowed leave for one period of time, several
weeks, whereas somebody in another office had a habit of
allowing it only for a shorter period of time.

I didn’t need headaches like that at EEOC. When I came
to the agency, there were headaches enough. (Ibid, p. 65.)

EMPLOYMENT AND BENEFITS PROTECTION

Federal employees who take family or temporary medical leave
are entitled to return to the positions they held immediately before
taking the leave. This is consistent with existing policy for leave
without pay in the Federal Government. (Federal Personnel
Manual, p. 630-27.)

There exists the possibility that an agency manager, fc «‘ng pres-
sure to complete certain job assignments, could coerce an employee
not to take family or medical leave. Accordingly, an employee is
prohibited from intimidating, threatening or coercing, or attempt-
ing to intimidate, threaten or coerce any other employee for the
purpose of interfering with the employee’s right to job-protected
family or medical leave. This includes, but is not limited to, promis-
ing to confer or conferring any benefit (such as appointment, pro-
motion, or compensation), or effecting or threatening to effect any
reprisal (such as deprivation of appointment, promotion, or com-
pensation). This prohibition does not include consultations or dis-
cussions concerning the scheduling of family or medical leave for
the purpose of minimizing the disruption of the operations of the
employing agency.

Under the Civil Service Reform Act of 1978, the Special Counsel
of the Merit Systems Protection Board is responsible for investigat-
ing certain violations of civil service laws. The committee expects
Zhe Special Counsel to pursue aggressively any violation of this

ct.

H.R. 925 allows an employee who is enrolled in a health plan
under the Federal Employees Health Benefits Program to continue
such health insurance coverage during a period of family or medi-
cal leave. A payment arrangement would be agreed upon between
the aﬁncy and the employee to cover the employee’s contributions.

OPM is required to prescribe regulations necessary for the ad-
ministration of the family and medical leave programs. These regu-
lations must be consistent to the extent practicable with the regu-
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l:gons prescribed by the Secretary of Labor under title I of this

CONCLUSION

H.R. 925 would establish a universal floor below which the Fed-
eral Government could not sink in accommodating important
family needs of employees. Specificall l!, the bill would create rea-
sonable periods of time during which Federal employees could take
leave for medical reasons, early child-rearing, and to care for seri-
ously ill children and parents without the risk of termination or
retaﬁa' tion. It thus recognizes the dramatic change in the work
force because of the growing participation of women, especially
mothers. Perhaps most importantly, it addresees the needs of the
most vulnerable of wage earners, the single woman head of house-
hold. It speaks to that crucial intersection between job and home
where family needs clash with the demands of the work place. The
Federal Government's workforce is 42 percent women but its per-
sonnel policies are more suited to a male work force with wives
performing the traditional functions in the home.

The job security provisions of H.R. 925 constitute sound labor
and famil{agglicy as well as contribute to the equality of the sexes.
Wage replacement is a critical element of adequate worker protec-
tion, especially for lower income workers. Although H.R. 925 does
not mandate wage replacement, it would create a congressional
commission with a charter broad enough to study methods of }H‘o-
viding paid family and medical leave for Federal employees. The
committee expects the commission to do this. However, the com-
mittee cannot foresee a circumstance wherein the commission
should need to receive information properly classified for reasons
of national security. The committee notes that a number of differ-
ent models for financing leave are in use around the world, includ-
inf{some in place at the state level in the United States.

.R. 925 should not create a burden for the Federal Government
as an employer. In fact, the committee believes that this bill will
result in significant benefits to the Government through enhanced
worker morale, productivity and retention of quality employees. In
many agencies employees already receive needed time off for medi-
cal problems and for family leave. The bill simply establishes a
clear Federal policy and ensures that all employees are treated
fairly and equitably.

SectioN AnavLysis or TrTLE 11

Section 201. Family and temporary medical leave

Section 201 amends chapter 63 of title 5, United States Code, by
adding a new subcharter III—Family and Temporary Medical
Leave—containing the following sections.

Section 6381. Definitions

Paragraph (1) of section 6331 defines “‘employee” to mean an
“employee” as defined by section 6301(2) of title 5, United States
Code, excluding an individual employed by the District of Columbia
hovernment. ysicians, dentists, or nurses in the Department of

edicine and Surgery, Veterans’ Administration, and teachers or
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individuals holding teaching positions in the Department of De-
fense Dependent Schools are specifically included in the definition
of “employee.” Individuals who work on a temporary or intermit-
tent basis are not included.

Paragraph (2) defines “serious health condition” to mean an ill-
ness, injury, impairment, or physical ur mental condition which in-
volves a‘xnnlllml:ient care in a hospital, hospice or residential medical
care facility, cr continuing treatment or continuing supervision by
a health care provider.

Paragraph (3) defines “child” to mean a biological, adopted, or
foster child, stepchild, legal ward, orchildofalfersonstandingm
loco parentis, who is under 18 years of age or, i 18 years or older,
is incapable of self-care because uf a mental or physical disability.

Paragraph (4) defines “parent” tv mean a biological, foster, or
adoptive parent, a parent-in-law, a stepparent, or a legal guardian.

Section 6532. Fumily leave

Section 6332 establishes a family leave program for Federal em-
ploiees. An employee is entitled to request up to 18 weeks of leave
without pay because of the birth, adoption, or placement for foster
care of that employee’s child. In addition, an employee is entitled
to request and receive up to 18 weeks of leave without pay to care
for that employee’s child or parent who has a serious health condi-
tion. The family leave may not exceed 18 weeks within any 24.
month period and may be taken in addition to any annual leave,
sick leave, temporary medical leave, or other leave or compensato-
ry time off available to the employee. The employee may take the
18 weeks of leave on either a continuing or intermittent basis,
through a reduced work week, reduced workday or other alterna-
tive work schedule, or by a combination of any such methods. The
employee must use any family leave based on the birth or place-
ment for adoption or foster care of a child within 12 months follow-
mﬁ the event. The employee must make a reasonable effort to
schedule the 1. e so0 as not to disrupt the operations of the em-
ploying agency. The employee is required to provide prior notice to
the erlnploying agency when the necessity for family leave is fore-
seeable.

Section 6333. Temporary medical leave

Section 6333 establishes a temporary medical leave program: for
Federal employees. An employee is entitled to request up to 26
weeks of leave withoutrfpay during any 12-month period if the em-
ployee is unable to perform the functions of such employee’s posi-
tion because of a serious health condition. The employee may take
the 26 weeks of leave in addition to any annual leave, sick leave,
family leave, or other leave or compensatory time off available to
the employee. The employee may take the 26 weeks of leave on
either a continuing or intermittent basis, throuih a reduced work
week, reduced work day or other alternative work schedule, or by a
zombination of any such methods. The employee must make a rea-
sonable effort to schedule the leave so as not to disrupt the oper-
ations of the employing agency. The employee is required to pro-
vide prior notice to the employing agency when the necessity for
temporary medical leave is foreseeable.
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Section 6334. Certification

Section 6334 provides that in cases involving a request for leave
based on a serious health condition, the employing agency may re-
quire that the request be supported by a certification issued by the
health care provider of the employee or of the employee’s child or
parent. The certification shall include the date of onset of the seri-
ous heaith condition, the probable duration of the condition, the
medical facts known to the provider regarding the condition, and
in cases when the serious health condition is that of the employee,
a statement that the employee is unable to perform the functions
of the employee’s position.

Section 6335. Job protection

Section 6335 entitles an employee who takes family or temporary
medical leave to e restored ‘o the position held by the employee
immediately before taking the leave.

Section 6336. Prohibition of coercion

Subsection (a) of section 6336 prohibits an employee from intimi-
dating, threatening or coercing, or attempting to intimidate,
threaten or coerce any other employee for the purpose of interfer-
ing with the employee’s right to job-protected family or medical
leave. Subsection (b) of section 6336 provides that the terms “in-
timidate, threaten, or coerce” include promising to confer or con-
ferring any benefit (such as appointment, promotion, or compensa-
tion), or effecting or threatening to effect any reprisal (such as dep-
rivation of appointment, promotion, or compensation).

Section 6337. Health insurance

Section 6337 provides for the continuation of health insurance
coverage during family or medical leave. An employee who is en-
rolled in a heaith benefits plan under the Federal Employees
Health Benefits Program may elect to continue health insurance
coverage during a period of family or temporary medical leave and
arrange to pay into the Employees Health Benefits Fund the ap-
propriate employee contributions.

Section 6338. Regulations

Section 6338 requires the Office of Personnel Management (OPM)
to prescribe regulations to administer the provisions of the new
subchapter III of chapte:- 63. The OPM regulations must be consist-
ent with the regulations prescribed by the Secretary of Labor
under title I of the Act.

CosT

The cost estimate prepared by the Congressional Budget Office
pursuant to sections 308(a) and 403 of the Congressional Budget
Act of 1974 is set forth below.
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U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
Washington, DC, February 24, 1988.
Hon. WiLLiam D. Forp,
Chairman, Committee on Post Office and Civil Service,
House of Representatives, Washington, DC,

DeaR MR. CHAIRMAN: The Congressional Budget Office has re-
viewed Title II of H.R. 925, the Family and Medical Leave Act of
1987, as ordered reported by the House Committee on Post Office
and Civil Service, February 3, 1988. CBO estimates that enactment
of Title II of HR. 925 would not result in significant additional
costs to the federal government.

Title II of H.R. 925 would allow federal government employees
up to 18 weeks of leave without pay, in addition to any other type
of leave, for the birth, adoption, or foster care of a child or to care
for a sick child or parent. Title II would also entitle an employee to
26 weeks of leave without pay when the employee is unable to
work because of a serious health condition. In addition, Title II
would guarantee job protection and allow for continuation of life
and health insurance for employees who take such leave.

Under current law, there is no comprehensive federal policy on
parental and medical leave. The Office of Personnel Management
provides guidelines for granting leave for various purposes, but im-
plementation of leave policy is up to the discretion of each employ-
ee's supervisor.

on information from a number of federal agencies, it ap-
pears that employees who currently take leave without pay for
purposes encompassed by HR. 925 generally take it for periods of
time shorter than authorized by the bill. Thus, enactment of this
bill is likely to result in more leave without pay for affected federal
employees. Whether this would increase agencies’ costs depends on
whether the agencies hire temporary replacements and what
salary and benefits are paid. A recent General Accounting Office
study of private firms' practices indicates that in many cases no
temporary replacements are hired. While no comparable informa-
tion is available regarding federal agencies, we believe that in ag-
gregate, granting such employees leave without pay for extended
periods does not result in costs greater than if the employee contin-
ued to work—in part because the salaries and benefits of tempo-
rary replacements will sometimes be less than those of the perma-
nent employees and in part because sometimes replacements will
not be hired. To the extent that agencies have to hire replacement
personnel, some additional costs could result from increased re-
cruiting and personnel administration, but we do not expect such
costs to be significant.

Enactment of Title II would not affect the budgets of state or
local governments.

If you wish further details on this estimate, we will be pleased to
provide them.

Sincerely,
James L. BLum,
Acting Director.
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OVERSIGHT

Under the rules of the Committee on Post Office and Civil Serv-
ice, the Subcommittee on Civil Service and the Subcommiitee on
Compensation and Employee Benefits are vested with legislative
and oversight jurisdiction over the subject matter of Title II of this
legislation. As a result of the hearings, the subcommittees conclud-
s that there is ample need and justification for enacting this legis-

tion.

The subcommittees received no report of oversight findings or
recommendations from the Committee on Governmental Oper-
ations pursuant to clause 4(cX2) of House Rule X.

INFLATIONARY IMPACT STATEMENT

Pursuant to clause 2(1X4) of House Rule XI, the committee has
concluded that the enactment of title II of H.R. 925 will have no
inflationary impact on the national economy.

ADMINISTRATION VIEWS

Set forth below are the views of the Office of Personnel Manage-
ment and the United States Postal Service on this legislation.

U.S. OrFiCE OF PERSONNEL MANAGEMENT,
Washington, DC, June 30, 1987.
Hon. WiLLiam D. Forp,
Chairman, Committee on Post Office and Civil Service,
House of Representatives, Washington, DC.

DEAR MR. CHAIRMAN: The Office of Personnel Management has
reviewed H.R. 925, “the Family and Medical Leave Act of 1987.”
The bill would require private employers and Federal, State, and
local governments to provide up to 18 weeks of unpaid leave to a»
employee who chooses to stay home with a newborn, newly adopt-
ed, or seriously ill child or parent. It would also require up to 26
weeks of unpaid leave for an employee who is temporarily disabled.

As single parents and parents with working spouses increasingly
enter the nation's work force, the difficulties of balancing caveer,
childbirth, and myriad other family and job responsibilities are
confronting a growing number of Federal employees. .

The Federal Government has a generous leave system which is
generally able to meet employees’ family and medical needs, in-
cluding childbirth. Maragers are encouraged to accommodate the
needs of individual workers in a flexible manner.

Employees accrue sick leave at the rate of four hours every two
weeks, or 13 days a year, and agencies may advance up to 30 days
of sick leave to an employee with a serious disability or ailment.
Employees may use sick leave for incapacitation due to childbirth.
Federal employees accrue annual leave at the rates of 13, 20, or 26
days a year, depending on the length of their Federal service. Sick
leave accumulates without limit during an employee’s Federal
career. In most cases, an employee can accumulate annual leave
and carry up to 30 days from one year to the next.

Leave without pag may be requested and ?ranted, not merely for
12 weeks, or even 26 weeks, but in amounts limited only by the em-
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gl:ying agency’s discretion. Employees who feel that leave has
n denied them unfairly may appeal administratively, or if they
are covered by a bargained agreement, may file a grievance.

- Federal employees enjoy firm job protection whenever they are
on approved leave, whether paid or unpaid. When employees are
on leave, they (and their covered dependents) continue to be eligi-
ble for health and life insurance benefits.

Last year, the Office of Personnel Management undertook a
review of leave options available to employees with ill children,
childbirth, emergency medical, and other problems. Following our
review, OPM issued explicit Federal Personnel Manual guidelines
for Leave for Parental and Family Responsibilities, and for Leave
Without Pay. The guidelines urge agencies and managers to be
flexible and compassionate in meeting employees’ needs for leave,
and yet preserve managers’ ability to pursue agency functions. I
have enclosed a copy of the guidelines, and I urge you to review
them carefully.

OPM’s central objection to HR. 925 is that it abandons any at-
tempt to balance the employee’s need for leave with the manager’s
and agency’s need to accomplish the agency’s work. Despite lan-
guage that obligates employees to consult with supervisors when
advance notice 18 possible, the bill leaves total discretion for taking
this leave with the employee.

Title II of H.R. 925 would impose on the Federal government
family and medical leave requirements similar to those required of
private, State, and local employers under Title I. However, signifi-
cant differences exist between the two titles that would have the
effect of imposing on Federal managers even more onerous restric-
tions on management flexibility than are imposed on private,
State, and local managers.

The most serious of these differences occurs when the employee
returns from leave provided in the bill. Title II provides that an
employee is “‘entitled to be restored to the position held bf' such
employee immediately before the commencement of such leave.”
For employees covered under Title I, the bill provides entitlement
to be restored to the same position, or “to an equivalent position
with equivalent employment benefits, pay, and other terms and
conditions of employment.” While restoration to the same job
would often cause no problem (this usually occurs under the cur-
rent Federal system), there would be cases where this restoration
would hinder an agency’s ability to perform its mission. For exam-
ple, an employee in a specialized position might take frequent or
intermittent leave over a long period of time, as provided by H.R.
925. Yet the agency would be able to fill in behind the employee
only on a temporary basis, regardless of the amount of training re-
quired for substitute employees. As a matter of consistency, other
employees returning from extended leave, such as veterans return-
ing from military service, are not entitled to be returned to the
exact position they most recently held.

However, even if these technical problems were resolved, OPM
would still object to this legislation. H.R. 925 creates a category of
leave under which employees are entitled to take large amounts of
leave while the job they left is held open for them.
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With respect to the provisions of H.R. 9256 dealing with the pri-
vate sector, the Administration bel ~ves the bill would be a coun-
terproductive intrusion into the labor market and into the rights
and responsibilities of private sector employers. Private sector em-
ployers and employees, in labor market competition or in unicn ne-
gotiations, should be free to consider these benefits in relations to
other compensation options.

Finally, we must oppose the provisions in the bLill that would es-
tablish a Commission to explore ways of providing workers with
full or partial salary replacement during parental leave. This Com-
mission would be another unnecessary bureaucracy whose mission
is to build an expectation and pressure for expanded leave benefits.
It is an obvious step toward opening the way for an unwarranted
and extremely costly new program.

President Reagan has made clear his commitment to stengthen-
ing the role of the family in American life. As increasing numbers
of single parents and parents with working spouses take up Feder-
al Careers, it is clear that it is in the Federal Government'’s inter-
est to address the demands made on working parents. We feel that
the guidance produced last year is responsive to employees’ family
and urgent medical needs, while still preserving Federal managers’
ability to accomplish their jobs.

Therefore, the Administration is strongly oppcsed to enactment
of HR. 925. The Office of Management and Budget advises that
there is not objection to the submission of this report, and that en-
actment of H.R. 925 would not be in accord with the program of
the President.

Sincerely,
CoNSTANCE HORNER,
Director.

Enclosure.

U.S. OrFICE OF PERSONNEL MANAGEMENT,
Washington, DC, July 8, 1986.

MEMORANDUM FOR HEADS OF DEPARTMENTS AND AGENCI¥%S

From: Constance Hormner, Director.
Subject: New personnel guidance on leave for parental and family
responsibilities.

I want to bring to your personal attentioa the fact that new guid-
ance has been issued to your personnel offices on the subject of
leave for parental and family responsibilities. As you know, Presi-
dent Reagan has emphasized the importance of strengthening
family values, and this new guidance—together with your active
support—should enhance further the role of the Federal Govern-
ment as a family-oriented employer.

I believe the new guidance supports the Administration’s goal of
strengthening the role of the family in American life. In it we urge
%ou to formulate policies on leave for parental and family responsi-

ilities that are compassionate and flexible for the employee. But
at the same time, we caution you to avoid policies that would
hinder unduly the accomplishment of organizational goals. I be-
lieve the n of families and the efficient operation of the Feder-
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al Government can be balanced through the application of judi-
cious policies.

U.S. OFFICE OF PERSONNEL MANAGEMENT,
Washington, DC, July 8, 1986.

MEMORANDUM TO DIRECTORS OF PERSONNEL

From: Claudia Cooley, Associate Director for Personnel Systems
and Oversigl}))t.

Subject: New FPM guidance on leave for parental and family re-
sponsibilities.

The Office of Personnel Management is issuing new guidance on
the subject of leave for parental and family responsibilities. As the
attached copy of Director Horner's memorandum for heads of de-
partments and agencies points out, this guidance is intended to
support the Administration’s goal of strengthening the role of the
family in American life by urging Federal agencies to formulate
policies on leave for parental and family responsibilities that are
compassionate and flexible for the employee. At the same time,
Federal agencies are urged to avoid policies that would hinder
unduly the accomplishment of organizational goals.

The new guidance is in the form of revised subchapter 13 of
chapter 630 of the basic Federal Personnel Manual. You will re-
ceive printed copies of this revised subchapter through the normal
FPM distribution system. An advance copy of this &proved guid-
ance is attacned to this memorandum for your convenience.

Attachments.

SUBCHAPTER 12. LEAVE WITHOUT PAY
12-1. DEFINITION

a. Leave without pay (LWOP) is a temporary nonpay status and
absence from d .y granted upon an employee’s request. LWOP
may be granted only for those hours of duty which comprise an em-
ployee’s basic workweek.

b. The permissive nature of LWOP distinguishes it from absence
without leave (AWOL), which is an absence from duty that is not
authorized or approved (including leave not approved until re-
quired documentrat. . is submitted), or for which a leave request
has been denied.

12-2. GRANTING LEAVE WITHOUT PAY

a. Administrative Discretion. Authorizing LWOP is a matter of
administrative discretion. An employee is not entitled to be grant-
ed LWOP as a matter of right, except in the case of (1) disabled
veterans who are entitled to LWOP for medical treatment under
Executive Order 5396. July 17, 1960 (FPM Supplement 990-2, Book
630, S1-4), (2) reservists and National Guardsmen who are entitled
to a leave of absence for military training under section 2024(d) of
title 38, United States Code, and (3) for limited periods, employees
receiving injury compensation under chapter 81 of title 5, United
States Code.
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b. Standards. The standards described below are nonregulatory
and are issued as guidance to Federal agencies in acting upon
LWOP requests.

(1) Matters to be considered. Each request for LWOP should be
examined closely to assure that the value to the Government or
the serious n of the employee are sufficient to offset the costs
and administrative inconveniences that result from the retention
of an employee in a LWOP status. Among the matters to be consid-
ered are:

(a) Encumbrance of a position;

(b) Loss of services that may be vital to the organization;

© Obl%ation to provide employment at the end of the ap-
proved LWOP;

(d) Creditable service for such benefits as retirement, leave
accrual, within-grade increases, and severance pay; and

(e) Eligibility for continued coverage (without cost to the em-
ployee for up to 1 year) for life insurance and continued cover-
age (with payment of employee’s portion of the premiums by
the employee for up to 1 year) for health insurance benefits.

(2) Approval of extended LWOP. As a condition for approval
of extended LWOP, there should be a reasonable expectation
that the employee will return to duty at the end of the LWOP.
In addition, it should be af)parent tl’mrat at least one of the fol-

t:

lowing benefits would resu

(a) E‘ulfillment of parental or family responsibilities (see sub-
chapter 13 of this chapter);

(b) Increased job ability;

(c) Protection or improvement of employee’s health;

(d) Retention of a desirable employee; or

(e) Furtherance of a program of interest to the Government
(e.g., Peace Corps volunteers).

3 ples of proper cases for extended LWOP. The following
list includes examples of instances in which approval of extended
LWOP would be proper, all other factors being favorable:

(a) To attend to parental or family responsibilities, as out-
lined in subchapter 13 of this chapter,

(b) For educational purposes, when the course of study or re-
search is in line with a er of work performed by the agency
and would contribute to the mission of the agency;

(c) For temporary service to non-Federal public or private en-
terprise, when there is a reasonable expectation that the em-
ployee will return to duty and when one or both of the follow-
ing will result:

(1) The service to be performed will contribute to the public
welfare; and/or

(ii) The experience to be gained by the employee will serve
the interests of the employing agency;

(d) For the purpose of recovery from illness or disability not
of a permanent or disqualifying nature, when continued em-
ployment or immediate return to employment would threaten
the employee’s health or the health of other employees;

(e) To protect employee status and benefits during the period
pending an initial decision by OPM on a disability retirement
application;
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(f) To protect employee status and benefits during any period
pending action by the Office of Workers' Compensation on a
claim resulting from a work-related illness or injury (Agencies
are urged to keep the employee on the rolls of the agency for
up to 1 year, with possible extensions if the employec may be
able to return to work by the end of the extension period.);

(® To avoid a break in the continuity of service for career or
career-conditional employees who are seeking other Federal
employment outside thkeir commuting area; or

(h) To serve as an officer or employee of a union represent-
ing Federal employees under section 7131 of title 5, United
States Code.

12-3. DURATION

a. Legal restrictions. There is no limit prescribed by law or regu-
lation on the amount of LWOP that can be granted.

b. Suggested limitation. (1) Except in unusual circumstances or
in furtherance of a program of interest to the Government (e.g.,
Peace Corps volunteers), when it is known in advance that the
period of absence will exceed 1 year, LWOP should not be author-
ized initially for any period in excess of 52 calendar weeks; and

(2) Extensions of LWOP should be scrutinized even more careful-
ly than the original grant for adherence to the standards outlined
above. This recommendation, howevcr, does not apply to absence
for service with the Armed Forces or for service with reemploy-
x‘ﬁent rights effected under applicable executive orders or OPM reg-

ations.

12-4. RECORDING

a. Notification of personnel action. The instructions in FPM Sup-
plement 296-33 must be followed in recording LWOP.

b. Retirement record card. The procedures and instructions in
FPM Supplement 831-1 must be followed to record LWOP in excess
of 6 months in a calendar year, or in excess of 3 calendar days for a
reemployed annuitant claiming supplement annuity, on the Indi-
vidual Retirement Record (Standard Form 2806).

SuUBCHAPTER 13. LEAVE FOR PARENTAL AND FAMILY RESPONSIBILITIES
13-1. INTRODUCTION

This subchapter gives agenciec guidelines on leave for various
types of parental and family responsibilities. Leave for the birth of
a child, leave for child care, leave for adoption and foster care, and
leave for other parental and family responsibilities are discussed
here. Agencies should use these guidelines as a reference in review-
ing or establishing policies on these subjects. Leave for parental
and family responsibilities consists ¢ * appropriate combination of
annual leave, sick leave, and leave without pay. Sick and annual
leave can also be advanced to employees. For more specific guid-
a}r;ce on these kinds of leave, please consult other parts of this
chapter.




29

13-2. GENERAL

a. Most of us, whether we are parents or not, know that being a
parent or prospective parent carries certain responsibilities that
cannot be ignored or even postponed. Maternity is certainly chief
among them, and we have become increasingly accustomed to deal-
ing with leave needs of expectant parents in a responsible and sen-
sitive way. We need to show the same concern for other aspects of
child care and family life as well.

b. We know that prolonged absences of employees make it harder
to reach organizational goals. We also know that the work pres-
sures make it hard, at times for managers to empathize with the
problems of parents. Still we think it is pnesible through sound
judgment and agency policies to strike :ed‘;roper balance between
the needs of the organization and the n of the family. Indeed,
responsiveness to family needs works, in the long run to the advan-
tage of the organization. Good morale and the retention of experi-
enced and productive employees contribute to a healthier organiza-
tion.

13-3. EMPLOYEE AND AGENCY RESPONSIBILITIES

a. Employee responsibility. An employee should ask for leave as
far in advance as possible particularly if the absence is to be pro-
longed, as is usually the case in leave for childbirth, for the care of
a newborn child, or adoption of a child. This gives the agency time
to make necessary adjustments to cope with the absence, such as
ﬁnditl;g someone to fill in temrorarily or changing work assign-
ments.

b. Agency responsibility. (1) The overall objective of the agency
should be to develop policy on leave for parental and family re-
?onsibilities that is compassionate and flexible for the employee.

et in exercising this discretion, agencies should not establish poli-
cies that will adverselj' affect mission accomplishment.

(2) Managers should administer leave policies equitably and rea-
sonably. But since individual needs will vary both for the employee
and the organization, we advise building flexibility into agency
leave policies.

13-4. CONTINUED EMPLOYMENT AFTER CHILDBIRTH OR ADOPTION

a. Employees who plan to return work. Agencies have an obliga-
tion to assure continued employment for an employee for whom ex-
tended leave has been a?proved unless termination is otherwise re-
quired by expiration of appointment, reduction in force, for
cause, or for other reasons unrelated to the absence. The employee
must be allow:d to return to the position formerly occupied or to a
pozition, within the same commuting area, of like seniority, status,
and pay.

b. Employees who do not plan to return to work. An employee
who has given birth and does not plan to return to work should
submit her resignation at the expiration of her period of incapaci-
tation. She may, however, be separated earlier for other reasons,
such as expiration of appointment, reduction in force, cause, or
other reasons unrelated to the maternity absence.

Q

30




30

13-5. LEAVE FOR CHILDBIRTH

a. Physical incapacitation and recuperation. (1) Many women
want tn work virtually up to their expected date of delivery. Other
women may need to stop work at some point before the due date
for their own health and that of their unborn child. Sick leave may
be used for this purpose. The Pregnancy Disability Amendment
(P.L. 95-552) of Title VII of the Civil Rights Act provides that preg-
nancy must be treated in the same manner as any other short-term
disability and employers may not set an arbitrary date at which
maternity leave must begin.

(2) Agencies should always be aware of working conditions or
strenuous requirements in the workplace that could have an ad-
verse effect on an expectant mother. If, after consulting her doctor,
an employee asks for a change in duties or assignment, every rea-
sonable effort should be made to accommodate her. Agencies may
request medical certification of the nature of the limitations recom-
mended by the employee’s doctor. Sick leave may also be used for
physical examinations.

(3) Sick leave is appropriate for the period of incapacitation for
delivery and recuperation. Periods of recuperation will vary be-
cause of the physical condition of the mother and the physicians’s
instructions. Agencies should bear in mind that it takes longer to
recuperate from a Caesarean delivery.

b. Infant care. A new mother may need time beyond her recurer-
ation period to adjust to a new family member and develop a close
relationship with the infant. At the same time, additional nsi-
bilities may fall upon a father who may be needed at home during
and after a mother’s hospitalization to help with household duties
or to care for other children. In addition, fathers may need time to
build a close relationship with the newborn. Single parents or cou-
ples will often need some time to make arrangements for the care
of children before retummg to work. Agencies should consider the
im; ce of this period for the well being of both parents and
children. Annual leave and leave without pay are appropriate to
meet these needs.

13-6. LEAVE FOR ADOPTION AND FOSTER CARE

a. The adoption process. Adoption is often a long and arduous
process for a prospective parent. There are many arrangements
that adoptive parents must make. For example, an adoptive parent
often must make a commitment to stay home with the ado
child for the first several months. This is why agencies should ve
flexible and compassionate in the granting of leave during this im-
portant time. Certainly, agencies need to give adoptive perents the
same consideration as ratural parents. Leave for adoption may be
annual leave or leave without pay. Sick leave for this purpose is

not agpropnnte.

b. Foster care. As with adoptive parents, agencies need to be
flexible and compassionate in the granting of leave for employees
who are foster parents. Annual leave and leave without pay are ap-
pm:e for employees who must take care of the n of foster
c .
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¢. Children with special needs. There has been increasing empha-
sis in recent years on encourag ng the adoption of children who
have historically been difficult to place; for example, children with
mental or physical handicaps. Employees who take on this enor-
mous responsibility may need even more support and encourage-
ment than parents of children who are not disadvantaged. Annual
leave and leave without pay are appropriate for such purposes.

13-7. LEAVE FOR CHILD CARE

a. Well-baby care. Parents take their babies to the pediatrician
periodically for check-ups to make sure the baby is exhibiting the
normal developmental signs and is otherwise healthy. These check-
ups continue, at decreasing intervals, as the child grows older.
These responsibilities only require leave for a few hours or at most
a day here and there. But they are responsibilities that cannot be
postponed as readily as other leave plans. Annual leave and leave
without pay are appropriate.

b. Routine i'lness. Children often suffer minor maladies such as
ear infections, colds, stomach ailments, and mysterious rashes. As
a result, supervisors may find that parents take more unscheduled
leave than other employees. There is often nothing a working
parent can do other than stay home with the child. Fortunately,
these routine illnesses are usually short-term. Annual leave and
leave without pay are appropriate for this purpose.

c. Other illness. Unfortunately, children still get highly conta-
gious diseases for which public health officials require the child to
be quarantined, isolated, and restricted. Employees who must stay
home to care for a child with such a disease, or who have been ex-
posed to such a disease, should be granted sick leave.

13-8. LEAVE FOR OTHER PARENTAL AND FAMILY RESPONSIBILITIES

a. School schedules and activities. From time to time parents are
obligated to attend events such as teacher conferences, school
plays, pageants, sporting events, and other activities. Agencies
should be flexible in granting leave for these occasions. Annual
leave und leave without pay for appropriate for these activities.

b. Sitters. Young children of a single working parent or a work-
ing couple are usually placed in some kind of day care situation
outside the home. Some children are placed with a sitter, rather
than in a day care center. Sitters get sick, need time off for person-
al reasons, and have emergencies. This means that the working
parent m2y have no alternative but to stay home with the child.
Annual leave and leave without ray are appropriate for this pur-

c¢. Elderly parents and other dependents. We should not forget
that among the more typical family responsibilities is the care for
the elderly and the infirm. There will be times when employees
will need time off to attend to the medical and personal needs of
these dependents. Annual leave and leave without pay are appro-
priate for this purpose.
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U.S. PoSTAL SERVICE,
LAaw DEPARTMENT,
Washington, DC, January 5, 1988.
Hon. WiLLiaM D. Forp,
Chairman, Committee on Post Office, and Civil Service,
House of Representatives, Washington, DC.

DzAR MR. CHAIRMAN: This responds to your reguest for the views
of the Postal Service on H.R. 925, the proposed “‘Family and Medi-
cal Leave Act of 1987.” Our comments are limited to Title I of the
bill since those provisions, as o‘fposed to the civil service require-
ments set forth in Title II, would apply to the Postal Service.

This legislation proposes to create a new statutory right for cer-
tain employees to take leave for reasons related to the birth or
adoption of a child, or certain health problems of the employee, his
children or parents.! In our opinion, the enactment of this type of
statutory entitlement would aggravate what is already one of the
greatest employee-related operational problems confronting em-
ployers; namely, anticipating varying workloads and ensuring that
the right number of employees are scheduled each day and, in fact,
report to work.

Under the proposed family leave provisions, an individual would
seemingly be guaranteed the right to be absent from work on an
intermittent and unscheduled basis for reasons related to the
health problems of family members. Unscheduled absences by em-
ployees due to personal illness, last-minute personal circumstances,
or simpiy no reason at all, can cause substantial problems in an
organization like the Postal Service where the basic operation of
proceseirg and delivering the mail does not lend itself to postpon-
ing work until a more “convenient” time is found for it to be per-
formed. When an employee does not report as scheduled, someone
else with the requisite skills to get the job done must be found at
the last minute, often by calling an individual into work on his or
her day off. If a replacement cannot be found, the workday may
have to be extended for other employees who must do their own
jobs as well as the work of the absent employee. Creating a right to

abeent, often in last-minute circumstances, would allow absent
employees to burden other employees and would place a substan-
tial constraint on the Postal Service’s ability to meet its operation-
al requirements.

Closely related to the operational difficulties this legislation
would create are the likely financial consequences of its passage.
Stated simgly, the labor costs associated with moving the nation’s
mail would undoubtedly increase. Unexpected and extended ab-
sences of experierced postal workers would require the hiring of
additional personnel, and consequently the costs associated with
employee benefits could be expected to rise. To ensure the avail-
ability of a sufficient number of gualified replacements to fill in for

! As introduced, H.R. 925 would grant eligible employees up to 18 workweeks of fnmily leave
duri.:hc any Z24-month period, and up to 26 workweeks of temporary medical leave for “serious
health conditions” du: any 12-month period. The House Committee n Education and Labor,
however, amended the measure to, other things. limit the amount of family leave an
eligible employee could take during any Z4-month period to 10 workweeks, and the amount of
temporary medical leave to 15 weeks over one year
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absent employees, a greater investment in employee training would
likely be required as well. In addition, salary costs would increase
since many of the absences the bill would authorize, particularly
those taken on an intermittent and unscheduled basis, would have
to be covered by employees paid at overtime rates.

We are also concerned t the procedural aspects of the bill
would pose serious problems of potential abuse and expensive liti-
gation. Entitlement to the proposed benefits involves certain stand-
ards which would require an employer to exercise judgment in ap-
ptovinf or disapproving a leave request in some circumstances. For
example, the temporary meadical leave would be available only if a
medical condition renders an employee “unable to perform the
functions of such employee’s position.”

Inasmuch as entitlement to the proposed benefits may not be
clearcut in many cases, we are concerned tnat the civil enforce-
ment provisions of the bill could invite unnecessary and expensive
litigation. Proposed section 108(a), for example, would make it un-
lawful for an employer “to interfere with, restrain, or deny the ex-
ercise of or the attempt to exercise,” any right established by the
bill. This provision could subject the employer to the risk of litiga-
tion and tial penalties should it seek to deny a leave request
which it believes may not be justified. We believe that employers
require the right to assure that leave benefits are exercised proper-
ly and to discipline employees for leave abuse.

The bill generally would grant an emr:oyee who believes hia
rights under the legislation have been violated the option of seek-
ing administrative enforcement the Secretary of Labor or
of seeking immediate relief in F or State court. Allowing an
individual to go directly to court would likely lessen the aggrieved
individual’s incentive to attempt to resolve a problem administra-
tively. This, in turn, would deprive the employer of the opportunity
to investigate and resolve the matter before incurring the costs as-
sociated with litigation.

In our opinion, it would be inappropriate to apply the dual en-
forcement scheme, which is taken from the Fair r Standards
Act, to the administration of an employee leave benefit LIt
would lead to substantial additi costly litigation an to the
already heavily burdened dockets of the F\ courts. Simpler
proced{lresforenfo ing other labor laws, such as those of the Na-
:@onalofLaboxi Relatipx;‘sts oard 29 USC. 160t,hstill affg$ t]f’u:,lf pargtec-

ion of employee rights while minimizing the use.

Finally, we are concerned that insofar as mould appear to
create employee rights in the areas of leave, seniority, job owner-
ship and placement, the bill addresses areas which are clearly sub-
jects for collective bargaining under the National Labor Relations
Act. In some situations, H.R. 925 would negate the provisions of ex-
isting collective bargaining ments entered into in good faith
Mmplo ers and unions, and create new rights not bargained for.

is would disrupt the balance already struck in callective bargain-
'% ments by imposing altered working conditions on parties
who reached agreement through the negotiating process. The
creation of a dispute resolution process in the Department of Labor
and the courts outside the collective bargaining relationship would
seem to further undercut that relationship.

PR
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For the reasons stated, the Postal Service recommends against
enactment of the legislation.
Sincerely,
FrED EGGLESTON,
Assistant General Counsel,
Legislative Division.
CHANGES IN EXiSTING LAW MADE BY THE BILL, AS REPORTED

In compliance with clause 3 of rule XIIT of the Rules of the
House of Representatives, chazZes in existing law made by the bill,
as reported, are shown as follows (existing law proposed to be omit-
ted in enclosed in black brackets, new matter is printed in italic,
existing law in which no change is proposed is shown in roman):

TITLE 5, UNITED STATES CODE
PART III-EMPLOYEES

Subpart A—General Provisions

CHAPTER 21-—-DEFINITIONS
§ 2105. Employee
(a) 2 2 8

(¢) An employee paid from nonappropriated funds of the Army
and Air Force Exchange Service, Army and Air Force Motion Pic-
ture Service, Navy Ship's Stores Ashore, Navy exchanges, Marine
Corps exchanges, Coast Guard exchanges, and other instrumental-
ities of the United States under the jurisdiction of the armed forces
conducted for the comfort, pleasure, contentment, and mental and
physical improvement of personnel of the armed forces is deemed
not an employee for the purpose of—

(1) laws (other than subchapter IV of chapter 53, and sub-
chapter III of chapter 63, of this title, subchapter III of chapter
83 of this title to the extent provided in section 8332(bX16) of
this title, and sections 5550 and 7204 of this title) administered
by the Office of Personnel Management; or

Subpart E—Attendance and Leave
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CHAPTER 63—LEAVE

SUBCHAPTER I—ANNUAL AND SICK LEAVE
Sec.
6301. Definitions.
6302. Ceneral provisions.
63v3. Annual leave; accrual.
6304. Annual leave; accumulation.
6305. Home leave; leave for Chiefs of Missions; leave for crews of vescels.
6306. Annual leave; refund of lump-sum payment; recredit of annual leave.
6307. Sick leave; accrual and accumulation.
6308. Transfers between positions under different leave systems.

gﬁ?‘ Leave of nLenee; aliens.

6311. Regulations.
6312. Accrual and accumulation for frrmer ASCS county office employees.

SUBCHAPTER I-OTHER PAID LEAVE

6321. Absence of veterans to attend funeral services.
6322, Leave ior jury or witness service; official duty status for certain witness serv-

ice.
6323. Military leave; Reserves and National Guardsmen.
6324. Absence of certain police and firemen.
6325. Absence resulting from hostile action abroad.
6326. Abeenc; in connection with funerals of immediate relatives in the Armed
orces.

SUBCHAPTER III—FAMILY AND TEMPORARY MEDICAL LEAVE

6335. Job protection.

6336. Prohibition of coercion.
6337. Health insurance.
6338. Regulations.

* L] L] [ ] L] L] L]

Subchapter III—Family and Temporary Medical Leave
§6331. Definitions

For purposes of this subchapter—
(1) “employee” means—

(A) an employee as defined by section 6301(2) of this title
(excluding an_individual enryloyed by the government of
the District of Columbia); a )

(B) an individual under clause (v) or (ix) of such section;

a:al;qse employment is other than on a temporary or intermittent

is;
(2) “serious health condition’ means an illness, injury, im-
pairment, or physical or mental condition which involves—
(A) inpatient care in a hospital, hospice, or residential
health care facility; or
(B) continuing treatment, or continuing supervision, by a
health care provider;
(3) “child" means an individual who is—
(A) a biological, adopted, or foster child, a stepchild, a
le’fsl ward, or a child of a person standing in loco parentis,
a
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(BXi) under 18 years of age, or
(ii) 18 years of age or older and incapable of self-care be-
cause of mental or physical disability; and
(4) ‘parent” means a biological, foster, or adoptive parent, a
parent-in-law, a stepparent, or a legal guardian.

§6332. Family leave

(a) Leave under this section shall be granted on the request of an
employee if such leave is requested—

a use of the birth of a child of the employee;

(2) because of the placement for adoption or foster care of a
child with the employee; or

(8) in order to care for the employee’s child or parent who has
a serious health condition.

(%) Leave under this section—

(1) shall be leave without pay;

(2) may not, in the aggregate, exceed the equivalent of 18 ad-
ministrative workweeks of the employee during any 24-month
Dperiod; and

(3 skall be in addition to any annual leave, sick leave, tem-
porary medical leave, or other leave or compensatory time off
otherwise available to the employee.

(c) An employee may elect to use leave under this section—

(1) immediately before or after (or otherwise in coordination
with) any period of annual leave, or compensatory time off, oth-
erwise available to the employee:

(2) under a method involving a reduced workday, a reduced
workweek, or other alternative work schedule;

(3) on either a continuing or intermittent basis; or

(4) any combinaiion thereof.

{d) Notwithstanding any other provision of this section—

(1) a request for leave under this section based on the birth of
a child may not be granted if, or to the extent that, such leave
would be used after the end of the 12-month period beginning
on the date of auch child’s birth; and

(2) a request for leave under this section based on the place-
ment for adoption or foster care of a child may not be granted
if, or to the extent that, such leave would be used after the end
of the 12-month period beginning on the date on which such
child is so placed.

(eX1) In any case in which the necessity for leave under this sec-
tion is foreseeable based on an expected birth or adoption, the em-
ployee shall provide the employing agency with prior notice of such
expected birth or adoption in a manner which is reasonable and
practicable.

(2) In any case in which the necessity for leave under this section
is foreseeable based on planned medical treatment or supervision,
the employee—

(A) shall make a reasonable effort to schedule the treatment
or supervision so as not to disrupt unduly the operations of the
employing agency, subject to the approval of the health care
provider of the employee's child or parent; and
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(B) shall provide the employing agency with prior notice of
the treatment or supervision in a manner which is reasonable
and practicable.

§6333. Temporary medical leave

(a) An employee who, because of a serious health condition, be-
comes unable to perform the functions of such employee’s position
shall, on request of the employee, be entitled to leave under this sec-
tion.

(b) Leave under this section—

(1) shall be leave without pay;

(2) shall be available for the duration of the serious health
condition of the employee involved, but may not, in the aggre-
gate, exceed the equivalent of 26 administrative workweeks of
the employee during any 12-month period; and

(3) shall be in addition to any annual leave, sick leave,
family leave, or other leave or compensatory time off otherwise
available to the employee.

(c) An employee may elect to use leave under this section—

(1) immediately before or after (or otherwise in coordination
with) any period of annual leave, sick leave, or compensatory
time off otherwise available to the employee;

(2) under a method involving a reduced workday, a reduced
workweek, or other alternative work schedule;

(8) on either a continuing or intermittent basis; or

(4) any combination thereof.

(d) In any case in which the necessity for leave under this section
is foreseeable based on planned medical treatment or supervision,
the employee—

(1) shall make a reasonable effort to schedule the treatment
or supervision so as not to disrupt unduly the operations of the
employing agency, subject to the approval of the employee’s
health care provider; and

(2) shall provide .he employing agency with prior notice of the
treatment or supervision in a manner which is reasonable and
practicable.

§6334. Certification

(a) An employing agency may require that a request for family
leave under section 6332(aX3) or temporary medical leave under sec-
tion 6333 be supported by certification issued by the health care pro-
vider of the employee or of the employee's child or parent, whichever
is appropriate. The employee shall provide a copy of such certifica-
tion to the employing agency.

(b) Such certification shall be sufficient if it states—

(1) the date on which the serious health condition com-
menced;

(2) the probable duration of the condition;

(3) the medical facts within the provider’s knowledge regard-
ing the condition; and

(4) for purposes of section 6333, a statement that the employee
is unable to perform the functions of the employee’s position.
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§6335. Job protection

An employee who uses leave under section 6332 or 6333 of this
title is entitled to be rzsiored to the position held by such employee
immediately before the commencement of such leave.

& 6336. Prohibition of coercion

(a) An employee may not directly or indirectly intimidate, threat-
en, or coerce, or attempt to intimidate, threaten, or coerce, any other
employee for the purpose of i~.terfering with such employee’s rights
under this subchapter.

(b)) For the purpose of this section, “intimidate, threaten, or
coerce” includes promising to confer or conferring any benefit (such
as appointment, promotion, or compensation), or effecting or threat-
ening to effect any reprisal (such as deprivation of appointment, pro-
motion, or compensation).

§6337. Health insurance

An employee enrolled in a health benefits plan under chapter 89
of this title who is placed in a leave status under section 6332 or
6333 of this title may elect to continue the employee’s health bene-
fits enrollment while in such leave status and arrange to pay into
the Employees Health Benefits Fund (described in section 8909 of
this title), through that individual’s employing agency, the appropri-
ate employee contributions.

§6338. Regulations

The Office of Personnel Management shall prescribe regulations
necessary for the administration of this subchapter. The regulations
prescribed under this subchapter shall be consistent with the regula-
tions prescribed by the Secretary of Labor under title I of the Family
and Medical Leave Act of 1988.

. . * e - % . . .
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FAMILY AND MEDICAL LEAVE ACT OF 1988

MagcH 9, 1988. —Committed to the Committee of the Whole House on the State of
the Union and ordered to be printed

Mr. Hawkins, from the Committee on Educaiion and Labor,
submitted the following

REPORT
together with

MINORITY, SUPPLEMENTAL, ADDITIONAL DISSENTING,
AND ADDITIONAL VIEWS

[To accompany H.R. 925 which on February 3, 1987, was referred jointly to the Com-
mittee on Education and Labor and the Committee on Post Office and Civil Serv-
ice)

(Including cost estimate of the Congressional Budget Office]

The Committee on Education and Labor, to whom was referred
the bill (H.R. 925) to entitle employees to family leave in certain
cases involving a birth, an adoption, or a serious health condition
and to temporary medical leave in certain cases involving a serious
health condition, with adequate protection of the employees’ em-

H ployment and benefit rights, and to establish a commission to study
ways of providing salary replacement for employees who take any
such leave, having considered the same, report favorably thereon

QG with amendments and recommend that the bill as amended do

-~y 3

pass.
N Strike out all after the enacting clause and insert in lieu thereof
e, the following:
,-_,"3 SECTION 1. SHORT TITLE; TABLE OF CONTENTS,
-"4 ) (a) "Snon’r TrrLe.—This Act may be cited as the “Family and Medical Leave Act of
Ll o
T

<)

988,
(b) TABLE OF CONTENTS.—

83-013
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TITLE |—-GENERAL REQUIREMENTS FOR FAMILY LEAVE AND TEMPORARY MEDICAL LEAVE

t
leave requirement.
t and benefits protection
i acts

Eiididy

3113

TITLE L. -PARENTAL LEAVE AND TEMPORARY MED'CAL LEAVE FOR CIVIL SERVICE EMPLOYEES
Sec. 201. Parental and temporary medical leave
TITLE HI—COMMISSION ON FAMILY AND MEDICAL LEAVE

Sec. 301. Establishment.
Sec. 302. Duties.
ip.

pensation

5

B3
§

1114
i

58
|
;

TITLE IV—MISCELLANEOUS PROVISIONS
m :: m:;plnymt benefits.
Eneriragement of more genercus leave policies
dates.

2. FINDINGS AND PURPOSES.

O et o g e Tounshcids and ¢ households
e-parent househ.lds and two-parent households in
which the single parent or both parents wo, isincreasingu{ﬁniﬁean s

(2) it is important to the developmer: of che child and to the family unit ti.at
fathers and mothers be able to icirate in early childrearing and the care of
000 the Jack of erapleymaent onporunstis to- sooommodate working parents

employmen! es t0 accomm wor paren
can force individuals to choose between job security and parenting;

(4) there iz inadequate job security for some employees who have serious
health conditions that prevent them from working for temporary periods;

(5) due to the nature of women's and men'’s roles in our society, t.heprimnﬁ'
responsibility for family caretaking often falls on women, and such responsibil-
ity affects their workm:.l:dv:l more than if affects the working lives of men; and

(6) employment standards that apply to one gender only have serious poten-
tial for encouraging employers to xucnmma iminate against employees and appli-
cants for employment who are of that gender.

(b) Punroses.—The Congress therefore declares that the purposes of this Act are—

(1) to balance the demands of the workflaee with the needs of families, to pro-
mote stability and economic security in families, and to promote Federal inter-
ests in preserving family integrity;

(2) to entitle employees to take reasonable leave for medical reas: .s, for the
birth or ion of a child, and for the care of a child or parent who has a
serious health condition;

() to accomplish such purposes in a manner which accommodates the legiti-
mate interests of employers;

(4) to accomplish such purpoaes in a manner which, consistent with the Equal
Protection Clause of the Fourte.nth Amendment, minimizes the potential for
discrimination on the basis of sex by ensuring generally that leave is available
for ~ligible medical reasons (including maternity-related disability) and for com-
pelling family reasons, on a gender-neutral basis; and

(6) to promote the goa! of equal employment opportunity for women and men,
pursuant to such clause.

TITLE I-GENERAL REQUTREMENL'I;:S;\%R FAMILY LEAVE AND MEDICAL

EERER
3

8

SEC. 101. DEFINITIONS.
For purposes of this title the following terms have the following meanings:
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(1) The terms “commerce” and “industry or activity affecting commerce”
mean any activity, business, or industry in commerce or in which a labor dis-
pute would hinder or obstruct commerce or the free flow of commerce, and in-
clude “commerce” and any activity or industry “affecting commerce” within
the )menning of the Labor Management Relations Act, 1947 (29 U.S.C 141 et
seq.).

(2) The terms “emplog(". “person”, and “State” have the meanings given such
terms in sections 3(g), 3a), and 3(c), respectively, of the Fair Labor Standards
Act of 1938 (29 US.C. 203(g), 203(a), 203(c)).

(3XA) The term “eligible employee” means any em l%ee a8 defined in sectior.
3(e) of the Fair Labor Standargn Act of 1938 (29 U.S.s. 3(e)) who has been em-
ployed by the employer with respect to whom benefits are sought under this
section for at least—

(i) 1,000 hours of service during the previous 12-month period, and

(i) 12 months.

(B) Such term does not include any Federal officer or employee covered under
'uth:chA?t,)t“ III of chapter 63 of title 5, United States Code (as added by title II of

(4) The term “emPloyee" means any individual employed by an employer.

(5XA) The term “employer” means any person engaged in comme “ce or any
activity affecting commerce who—

(i) during the 3-year period beginning after the effective date of this title,
employs 50 or more employees for each working day during each of 20 or
more calendar workweeks in the current or preceding calendar year; or

(i) after such period, employs 35 of more employees for each working day
duri:s;ach of 20 or more eﬂgxdar workweeks in the current or preceding
calel year.

(B) For purpos.. of subparagraph (A), the term “person” includes, among

other things—
(i) any person who acts, directly or indirectly, in the interest of an em-
ployer to any of the employer’s employees,
(1i) any successor in interest of an employer; and
(iii) any public ggemg, as defined in section 3(x) of the Fair Labor Stand-
ards Act of 1938 (29 U.S.C. 203(x)).
(C) For purposes of subparagraph (A), a public agency shall be deemed to be a
n engaged in commerce or in an activity affecting commerce.

(6) The term “employment benefits” means all benefits provided or made
available to empl by an employer, and includes group life insurance,
health insurance, disability insurance, sick leave, annual leave, educational
benefits, and pensions, regardless of whether such benefits are Frovided by a
g:l;? or practice of an em%loyer or through an employee be nefit plan as de-

in section 3(3) of the Employee Retirement Income Security Act of 1974
(29 US.C. 1002(1).

(7) The term “health care provider” means—

(A) any person licens-d under Federal, State, or local law to provide
health care services, or

(B) any other person determined by the Secretary to be capable of provid-
ing health care services.

(8) The term “reduced leave schedule” means leave schedule for fewer than
an employee’s usual number of hours per workweek or hours per workday.

(9) The term “Secretary” means the Secretary of Labor.

(10) The term “ser:.us health condition” means an illness, injury, impair-
ment, or physical or mental conditions which involves—

(A) inpetient care in a hospital, hospice, or residential health care facili-
ty, or

. ((’B) continuing treatment or continuing supervision by a health care pro-
vider.

(11) The term “son or daughter” means a biological, adopted, or foster child, a
stepchild, a legal ward, or a child of a person standing in loco parentis, who is—

(A) under 18 years of age, or
(B) 18 years of age or older and incapable of self-care because of mental
or physical disability.

(12) The term “parent” means a biol;?ical, foster, or adoptive parent, a
parent-in-law, a stepparent, or a legal guardian.

SEC. 192. INAPPLICABILITY.
The rights provided under this title shall not apply—
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(1) during the 3-year period beginning after the effective date of this title,
with respect to employees of any facility of an employer at which fewer than 50
empl are employed, and when the combined number of employees em-
ploge?? the employer within 75 miles of the facili:_y is fewer than 50; and

(2) after such period, with respect to employees of any facility of an employer
at which fewer than 35 employees are employed, and when the combined
pu;nber of em&loyees employed by the employer within 75 miles of the facility
is fewer than 35.

SEC. 102. FAMILY LEAVE REQUIREMENT.

(a) Ix GenzmaL.—(1) An eligible employee shall be entitled, subject to section 103,
to 10 workweeks of family leave during any 24-month period—

(A) because of the birth of a son or daughter of the employee,

(B) because of the placement of a son or daughter with the employee for adop-
tion or foster care, or

(C) in order to care for the employee’s son, daughter, or parent who has a
serious health condition.

(2) The entitlement to leave under pamﬁragnhs (1XA) and (1XB) shall expire at the
end of the 12-month period beginning on the date of such birth or placement.

(3) In the case of a son, daughter, or parent, who has a serious health condition,
such(leave may be taken intermittently when medically necessary, subject to subsec-
tion (e).

(b) Repucep Leave.—Upon agreement between the employer and the employee,
leave under this section may be taken on a reduced leave schedule, however, such
reduced leave schedule s not result in a reduction in the total amount of leave
to which the employee is entitled.

(c) UNPAID Lzave Pxrurrrep.—Leave under this section may consist of unpaid
leave, except as provided in subsection (d).

(d) RevaTionsHIP 70 Paip LEave.—(1) If an emp.oyer provides paid family leave
for fewer than 10 workweeks, the additional weeks of leave adde«ﬁ;uo attain the 10-
workweek total may be unpaid.

(2) An eligible employee or employer may elect to substitute any of the emfloyee'l
pm;cilo:ncation leave, personal leave, or family leave for any part of the 10-week

(e} ForuszzanLz LxavE.—(1) In any case in which the necessity for leave under
this section is foreseeable based on an expected birth or adoption, the employee
shall provide the employer with prior notice of such expected birth or adoption in a
manner which is reasonable and practicable.

(2) In any case in which the necessity for leave under this section is foreseeable
based on pﬂnned medical treatment or supervision, the eligible employee—

(A) shall make a reasonable effort to schedule the treatment or supervision so
as not to disrupt unduly the operations of the employer, subject to the approval
of the health care provider of the employee’s son, daughter, or parent, an

.(B) shall provide the employer with prior notice of the treatment or supervi-
sion in a manner which is reasonable and practicable.

() Srouszs EMPLOYED Bv THE SAME EmpLoYER.—In any case in which a husband
and wife entitled to famii, leave under this section are employed by the same em-
ployer, the te number of workweeks of family leave to which both may be
gnttj:kl:d may be limited to 10 workweeks during any 24-month period, if such leave
is n—

(1) under subparagraph (A) or (B) of subsection (aX1); or

(2) to care for a sick parent under subparagraph (C) of such subsection.

SEC. 184. TEMPORARY MEDICAL LEAVE REQUIREMENT.

(@) IN GeNERAL.—(1) Any eligible employee who, because of a serious health condi-
tion, becomes unable to perform he functions of such emplogee’! position, shall be
entitled, subject to section 105, v temporary medical leave. Such entitlement shall
continue for as long as the emploit:e is unable to perform such functions, except
that it shall not exceed 15 workwee! durinﬁ any lzmont}éjeriod.

(2) Such (l:ave may be taken intermittently when medically necessary, subject to
subsection (d).

(b) UNPAID Lzave Permrrrep.—Such leave may consist of unpaid leave, except as
provided in subsection (c).

() Rerationsuir 70 PAID Leave.—(1) If an employer provides paid temporary
medical leave or paid sick leave for fewer than 15 weeks, the additional weeks of
leave added to attain the 15-week total may be unpaid.

(2) An eligible employee or employer may elect to substitute the employee’s ac
crued paid vacation leave, sick leave, or medical leave tor any L. t of the 15-week
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period, except that nothinf in this Act shall require an employer to provide paid
sick leave or paid medical leave in any situation in which such employer would not
normally provide any such paid leave.

(d) ForzsezasLz LEAVE.—In any case in which the necessity for leave under this
section is foreseeable based on planned medical treatment or supervision, the em-

(1) shall make a reasonable effort to schedule the treatment or supervision so
as not to disrupt unduly the operations of the employer, subject to the approva)
of the emrloyee’s health care provider, and

(2) shall provide the employer with prior notice of the treatment or supervi-
sion in a manner which is reasonable and practicable.

SEC. 105. CERTIFICATION.

(a) IN GENERAL—An employer may require that a claim for family leave under
section 103(a)X1XC), or temporary medical ieave under section 104, be supported by
certification issued by the health care provider of the eligibl- employee or of the
emplzee’s son, daughter, or parent, whichever is appropriate. The employee shall
provide a copy of such certification to the em'ployer.

(b) SurmciEnT CerTiFICATION.—Such certification shall be sufficient if it states—

(1) the date on which the serious health condition commenced,

(2) the probable duration of the condition,

(3) the appropriate medical facts within the provider's knowledge regarding
the condition, and

(4XA) for purposes of leave undcr section 104, a siatement that the employee
is unable to perform the functions of the employee’s position; and

(B) for purposes of leave under section 103(a)1XC), an estimate of the amount
of time that the eligible employee is needed to care for the son, daughter, or
parent.

(¢c) ExrLANATION or INABILITY TO PERFORM JoB Funcrions.—The employer may
request that for purposes of section 106(d) certification under this section that is
issued in any case involving leave under section 104 include an explanation of the
extent to which the eligible employee is unable to perform the functions of the em-

ploiee’s position.
(d) Szconp OPINION.—(1) In any case in which the employer has reason to doubt
the validity of the certification provided under subsection (a, the employer may re-
quire, at its own expense, that the eligible employee obtain the opinion of a second
th care ider desig::cﬁted or approved by the employer concerning any infor-

mation certified under sul ion (b).

(2) Any health care ider designated or approved under paragraph (1) may not
be employed on a basis by the amployer.

(e) SUBSEQUENT ERTIPICATION.—The employer may require that the eligible
employee obtain subsequent recertifications on a reasonatble basis.

SEC. 106. EMPLOYMUNT AND BENEFITS PROTECTION.

(a) ResToRATION TO PosimicN.—(1) Aay eligible empioyee who takes leave under
lsection 103 or 104 for its intended purpose shall be entitled, upon return from such
epve—

(A) « be res’ »red by the employer to the position of employment held by the
“loyee whe-: the icave comrenced, or
to be retr. r.d to an equivalent position with equivalent e... "loyment bene-
pay, and othe: terms and conditione of employment.
: taking of lerve under this title shall not result in the loss of any employ-
m. .nefit earned before the date on which the leave commenced.

(3) Except 2s provided in subsection (b), nothing in this section shall be construed
to entitle any restored employee to—

; (A) the accrual of any eeniority or employment benefits during any period of
eave, or

(B) any right, bene? ., or position of en:rloyment other than any right, benefit,
or pesition to which the employee would have been entitled had the employee
not taken the leave.

(4) As a condition to restoration under peragraph (1), the employer may have a
golicy that requires each employee to receive certification from the employee’s

ealth care provider that the employee is able to resume work.

(b) ExemPTioON CONCERNING CERTAIN HicHLY CoMmPENSATED EmpLovEEs.—(1) An
employer may deny restoration under this subsection to any eligible employee de-
scribed in paragraph (2) if—

(A) such denial is necessary to prevent substantial and greivous economic
injury to the employer’s operations,
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(B) the employer notifies the employee of its intent to deny restoration on
suslh basis at the time the employer determines that such ini»= would occur,
an

(C) in any case in which the leave has commenced, the employ :e elects not to
return to employment .fter mceiyiniis‘uch notice.

in

(2) An eligible employee described paragraph is a sala-ied elizible employ-
* 'h‘:Ai') highest paid 10 t of empl
pa percent of employees, or
(B) 5 highest paid employees,

whichever is grester, of the employees employed by the employer within 75 iiles of
the facility at w1 ch the employee is employed.

(c) MainTENANCE Oor HeALTH BENEI18.—During any period an eligible emplayee
takes leave under section 103 or 104, the employer | maintain coverage urder
any health plan ‘as defined in section 162(iX3) of the Internal Revenue Code
of 1954) for the duration of such leave at the level and under the conditions cover-
age would have been provided if the employee had continued in employ.aent con-
tinuously from the date the employee commenced the leave until the date the em-
pl is restored under subsection (a).
this title shall be sonstened mmmmtm employer andl on chple tmpleang b

is title ibit a~ employer and an eligible em
mutunlldv ing to alternative employmento{:rr the employee thmug:t the
period during which the empl would be entitled to leave under this title. Any
mhpeﬁodofaltemﬁveem&c t shall not cause a reduction in the period of
temporary medical leave to which the employee is entitled under section 104.

SEC. 107. PROHIB/TED ACTS.

(8) IntemrzzeNcE Wrtn Rigurs.—(1) It shall be unlawful for any employer to
interfere with, restrain, or deny the exercise of or the attempt to exercise, any right
previded under this title.

(2) It shall be unlawful for any employer to discharge or in any other manner dis-
cx;ilminate agninst any individual for opposing any practice e unlawful by this
title.

(b) InTerrzrENCE WITH PROCIEDINGS OR INQUIRIES.—It shall be unlawful for any
person to disc or in any other manner discriminate against any individual be-
cause such individual—

(1) has filed any ¢ , or has instituted or caused to be instituted any pro-
ing, under or related to this title,
(2) has given, or is about to give, any information in connection with any in-
quiry or proceeding relating to any right provided under this title, or
(3) has testified, or is about to tult.:fy in any inquiry or proceeding relating to
any right provide. under this title.
SEC. 108. ADMINISTRATTV 2 ENFORCEMENT.

(2) IN GenErav.—The Secretary shall issue such rules and regulations as are nec-
essary to carry out this section, including rules and regulations concerning service
of complaintr notice of hearings, answers and amendments to complaints, and
copies of orde . and racords of proceedinge.

(d) Crarax: —(1) Any person (or person, including a class or organization, on
behalf of any ) :rson) alleging an act which violates any provision of this title ma
file a charge respecting such violation with the Secretary. Charges shall be in suc
form and contain such information as thc Secretary shall require by regulation.

(2) Not more than 10 days after the Secretary receives notice of the charge, the

(A) sh:ll serve a notice of the.charg> on the person charged with the viola-
tion, an

(B) shall inform such person and the charging party as to the rights and pro-
cedures provided under this title.

(3) A charge may not be filed more than 1 year after the date of the last event
constituting the alleged violation.

(4) The charging party and the person charged with the violation may enter into a
settlemert agreement concerning the violation all in the charge before any de-
termination 15 reached by the ry nder subsection (c). Such an agreement
shall be effective unless the Secretary det nines, within 30 days after not'ce of the
prapo:oid mnt, that the agreement 15 not generally consistent with the pur-
poses .

(c) INvESTIGATION; COMPLAINT.—(1) Within the 60-da{; period after the Secretary
receives any charge, the Secretary shall investigate the charge and issue a com-
plaint bcnj on the charge or dismiss the charge.
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th(3) If the Secntnmmines h;hat thzre is n:t lmfabl% basis for the charged,
Secretary e charge and promptly notify the charging party an
the respondent as to the dismissal Y party

(3) If the Secretary determines that there is a reasonable basis for the charge, the
tary shall issue a complaint based on the charge and promptly notify the
charging party and the respondent as to the issuance.

(4) Upou the issuance of a complaint, the Secretary and the ruﬁondent may enter
into a settlement agreement concerning a violation alleged in the complaint. Any
such settlement shall not be entered into over the objection of the charging party,
mntghemm determines that the settlement provides a full remedy for the
c| .

(5 If, at the end of the 60-day period referred to in paragraph (1), the Secretary—

(A) has not made a determination under paragraph (2) or (3),
(B) has dismiseed the c’hetA:Fe under paragraph (2), or
(C) has disa;p:-oved a ement agreement under subsection (bX4) or has not
entered into a settlement Agreement under paragraph (4) of this subsection,
the charging may elect to bring a civil action under section 109. Such election
shall bar administrative action by the Secretary with respect to the viola-
tion alleged in the churge.

(6) The Secretary may issue and serve a complaint alleging a violation of this title
on the besis of information and evidence ga as a result of an investigation
initiated by th: Secretary pursuant to section 110.

(1) The gocnhry have the ,.ower to petition the United States district court

the district in which the violation is alleged to have occurred, or in which the
resides or transacts business, for appropriate temporary relief or re-
. Upon the filing of any such petition, the court shall cause notice of
the petition to be served upon the respondent, and the court shall have jurisdiction
t:;‘snnt to the Secretary such temporary relief or restraining order as it deems just

proper

(d) Rigurs or ParTizs.—(1) In any case in which a complaint is issued under sub-
section (c), the Secretary shall, not more than 10 days the date on which the
corplaint is iseued, cause to be served on the respondent a e(:ry of the complaint.

(2) Any person filing a charge alleging a violation of this title may elect to be a
party to any complaint filed by the alleging such violation. Such election
must be made before the commencement of the hearing.

(3) The failure of the Secretary to eompliniln a timely manner with any obligation
assigned to the Secretary under this title shall entitle the charging party to elect, at
the time of such failure, to bring a civil action under section 109.

(e) Conpucr or HEARING.~(1) the Secretary shall have the duty to prosecute any
compluint issued under subsection (b).

(2) An administrative law judge shall conduct a hearing on the record with re-
spect to any complaint issued under this title. The h shall be commenced
within 60 days after the issuance of such complaint, unless the judge, in the judge’s
discretion, determines that the of this Act would best be furthered by com-
mencement of the action after expiration of such period.

(f) FinoiNgs AND ConcLusions.~(1) After the hearing conducted under this sec-
tion, the administrative law judge shall promptlty make findings of fact and conclu-
sions of law, and, if appropriate, issue an order for relief as provided in section 111.

(2) The administrative law ju. ige shall inform the parties, in writing, of the reason
for any delay in making such findings and conclusions if such findings and conclu-
sions are not made within 60 days after the conclusion of such ing.

. ® Finaury or Decision; Review.~—(1) The decision and order of the administra-
tive law b;udge shallevedbeoome th:.fileml decision an';ia:rgeor d°: the aﬁagency l:u;l;u, up;)‘n
a an i party n not more t| ys T Suc) ion, the
sgpu.l mod:ﬁgl or vacates the decision, in which case the decision of the Secre-
targ I be the final decision and the order of the agen'c_y

(2) Not later than 60 days afier the entry of such final order, any person ag-
grieved by such final order may seek a review of such order in the United States
court of a for the circuit in which the violation is alleged to have occurred or
in which em'ployer resides or transacts business. .

(3) Upon the filing of the record with the court, the jurisdiction of the court shall
be exclusive and its judgment shall be final, except that the same shall be subject to
review by the Supreme Court of the United States upon writ of certiorari or certifi-
cation as prov:derlen section 1254 of title 28, United States Code.

W“" T8 'm0t Appealed uinder. ibasction @3, the. Secretary. ey aciion. the
is not a un su on N may petition the
nited States district court for the district in which the violation is alleged t. nave

E
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occurred, or in which the respondent recides or transacts business, for the enforce-
ment of (he order of the Secretary, by filing in such court a written petition praying
that such order be enforced.

(2) Upon the filing of such petition, the court shall have jurisdiction to make and
enter a de:ree enforcing the order of the Secretary. In such a proceeding, the order
of the Secretary shall not be subject to review.

(3 If, upon appeal of an order under subsection (gX2), the United States court of
appeals does not reverse such order, such court shall have the jurisdiction to make
and enter a decree enforcing the order of the Secretary.

SEC. 100. ENFORCEMENT BY CIVIL ACTION.

(a) Riant To Bring CiviL ACTION.—(1) Subject to the limitations in this section,
an eligible employee or any person, including a class or organization on behalf of
any eligible employee or the ‘ary may bring a civil action against any employ-
er (including any State employer) to enfoice the provisions of this title in any appro-
priate court of the United States o in any State court of competent jurisdiction.

(2) Subject to paragraph (3), a civil action may be commenced under this subsec-
tion without regard to whether a charge has been filed under section 108(b).

(3) No civil action may be commenced under parag;ph (1) if the Secretary—

(A) has approved a settlement agreement or failed to disapprove a settle-
ment agreement under section 108(bX4), in which case no civil action may be
(iled under this subsection if such action is based upon a violation alleged in the
charge and resolved by the agreement, or

(B) has issued a complaint under section 108(cX3; or 108(cX6), in which case no
civil action may be filed under this subsection if such action is based upon a
violation alleged in the complaint.

(4) Notwithstanding paragraph (3XA), a civil action may be commenced to enforce
the terms of any such seitlement agreement.

(5XA) Except as provided in subparagraph (B), no civil action may be commenced
more than 1 yeuar after the date of the last event constituting the alleged violation.

(B) In any case in which—

(i) a timely ¢ i filed under section 108(b), and

(ii) the failure of the Secretary to issue a complaint or enter into a settlement
agreement based on the charge (as provided under section 108(cX4)) occurs more
than 11 months after the date on wﬁich any alleged violation occurred,

the charging party may commence a civil action not more than 60 days after thz
date of such failure.
3 (6) The Secretary may not bring a civil action agsinst any agency of the United

tates.

(7) Upon the filing of the complaint with the court, the jurisdiction of the court
shall be exclusive.

(b) VENuE.—An astion brought under subeection (a) in a district court of the
United States may be brought—

(1) in any appropriate judicial district under section 1391 of title 28, United
States Code. or
(2} in the judicial district in the State in which—
(A) employment records relevant to such violation are maintained
and admini ; or
(B) the aggrieved person worked or would have worked but for the al-
leged violation.

(c) NoTiFCATION or THE SECRETARY; RIGHT To INTERVENE.—A copy of the com-
plaint in any action by an eligible employee under subsection (a) shall be served
upon the Secretary by certified mail. The Secretary shall have the right to inter-
vene in a civil action ht by an employee under subsection (a).

(d) ATTORNEYS FOR THE SECRETARY.—In any civil action under subsection (a), attor-
neys appointed by the Secretary may appear for and represent the Secretary, except
that the Attorney General and the Solicitor General shall conduct any litigation in
the Supreme Court.

SEC. 110. INVESTIGATIVE AUTHORITY.

(a) IN GeNERAL.—To ensure compliance with the provisions of this title, or any
regulation or order issued under this title, the Secretary shall have, subject to sub-
section (c), the investigative authority provided under section 11(a) of the Fair Labor
Standards Act (29 US.C. 211(a)).

(b) OsuiGATION To Kxzp AND Preszrve Recorns.—Any employer shall keep and
preserve records in accordance with section 11(c) of such Act and in accordance with
regulations issued by the Secretary.
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(c) RequinED SuBM18610NS GENERALLY LiMITED T0 AN ANNUAL B.818.—The Secre-
tary may not under the authorigeof this section require any employer or any plan,
fungl,orprognmtombqitto any books or records more than once
during any 12-month period, unless the Secretary has reasonable cause to believe
there mat{eexut a violation of this title or any regulation or order issued pursuant
to this title, or is investigating a charge pursuant to section 108.

(d) Sur- >xNA Powzns, Erc.—For the purposes of any investigation provided for in

this se~tion, the shall have the subpoena authority provided under section
9 of the Fair Labor Standards Act.
SEC. 111, RELIEF.

(a) Inyuncrive.—(1) Upon finding a violaticn under section 108, the administra-
tive law judge shall issue an order requiring such person to cease and desist from
any act or practice which violates this title.

(2) In any civil action brought under section 109, the court may grant as relief
ageainst any employer (including any State employer) any permanent or temporary
deeml'ummctwn,' ten_lpararyw restraining order, and other equitable relief as the court

appropriate.

(b) MonzTARY.—(1) ANy employer (including any State employer) that violates any
provisior of this title shall be liable to the injured party in an amount egeual to—

(A) any wages, salary, employment benefits, or other «ompensation denied or
lost to such eligible em;;l:lyee by resson of the violation, plus interest on the
total monetary culated at the prevailing rate, and

(B) an additional amount equal to the greater of (i) the amount determined
under subparagraph (A), or (ii) consequential damages, not to exceed 3 times the
amount detesmined under such ph.

(2) If an employer who has violated this title proves to the satisfaction of the court
that the act or omission which violated this title was in good faith and that the em-
ployer had reasonable grou- ~’s for believing that the act or omission was not a viola-
tion of this title, the court may, in its discretion, reduce the amount of the liability
or pehnal;yA gmvxded for under this subsection to the amount determined under para-
grap) X

(c) AtrornEYs' Fns.—The prevailing party (other than the United States) may be
awarded a reasonable attorneys’ fee as part of the costs, in addition to any reliet
awarded. the United States shall be liable for costs the same as a private person.

(d) LiMITATION.— awarded under subeection (b) may not accrue from a
date more than 2 years before the ¢ te on which a charge is filed under section
108(b) or a civil action is brought under section 109.

SEC. 112. NOTICE.

(a) IN GeNERAL.—Each employer shall and keep posted, in conspicucus places
upon its premises where notices to employees and applicants for employment are
customarily posted, a notice, to be prepared or approved by the Secretary, setting
forth excerpts from, or summaries of, the pertinent provisions of this title and infor-
mation pertain inxnto the filing of a char?e.

(b) PeNaLTY.—Any employer that willfully violates this section shall be assessed a
civil money penalty not to exceed $100 for each separate offense.

TITLE 1I--FAMILY LEAVE AND TEMPORARY MEDICAL LEAVE FOR CIVIL
SERVICE EMPLOYEES

8.C. 201. FAMILY AND TEMPORARY MEDICAL LEAVE.

(@) IN GeNErAL.—(1) Chapter 63 of title 5, United States Code, is amended by
adding at the end thereof the following new subchapter:

“SUBCHAPTER III—FAMILY AND TEMPORARY MEDICAL LEAVE

“8 6331. Deflinitions
“For purposes of this subchapter—
“(1) ‘employee’ means—
“(A) an employee as defined by section 6301(2) of this title (excluding an
individual employed by the government of the District of Columbia); and
‘YB) an individual under clause (v) or (ix) of su_.h section,
whose employment is other than on a temporary or intermittent basis;
“(2) ‘serious health condition’ means an illness, injury, impairment, or physi-
cal or mental condition which involves—
‘“(A) inpatient care in a hospital, hospice, or residential health care facili-
ty; or
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‘“(B) continuing treatment, or continuing supervision, by a health care

gnmdzr;
“(3) ‘child’ means an individual who is—
‘“A) a biological, adopted, or foster child, a stepchild, a legai ward, or a
child of a person standing in loco parentis, and
‘“BXi) under 18 years of age, or
“ii) 18 years of age or older and incapable of self-care because of mental
or physical disability; and
“(4) ‘parent’ means a biological, foster, or adoptive parent, a parent-in-law, a
stepparent, or a leg-’ ian.
“8 6332. Family leave

“(a) Leave under this section shall be granted on the request »f an employee if
such leave is requested—
“(1) because of the birth of a child of the employee;
“(2) because of the placement for adoption or foster care " a child with the

employee; or

“A3) in order to care for the employee’s child or parent who has a serious
health condition.

“{b) Leave under this section—

‘(1) shall be leave without pay;

“(2) may not, in the aggregate, exceed the equivalent of 18 administrative
workweehoftheemgémdnrinxmy%monthpeﬁod;and

“3) shall be in ition to any annual leave, sick leave, temporary medical
leave, or other leave or compensatory time off otherwise available to the em-

ployee.
“(¢) An employee may elect to use leave under this section—
“(1) immediately before or after (or otherwise in coordination with) any period
of annual leave, or compensatory time off, otherwise available to the employee;
“(2) under a method involving a reduced workday, a reduced workweek, «r
other alternative work schedule;
*(8) on either a continuing or intermittent b sis; or
“(4) any combination thereof.
“(dX1) In any case in which the necessity for leave under this section is foreseea-
ble based on an expected birth or adoption, the employee shall provide the employ-
ing wi.tll:rmqoﬁuofn:chexpmdbirthoradoptioninamnmwhich

is
“(2) In any case in which the necessity for leave .nder this section is foreseeable
based on medical treatment or supervision, the employee—

“(A)not durup: undul, tll:o o .cl:;dtﬁ ot tl(l;;l.ng e .usub]e;:t.
0 a8 to di ly operstions employing agency, subject to
the approval of the health care provider of the employee’s child or parent; and

“(B) shall provide the employing agency with prior notice of the treatment or
supervision in a manner which is reasonsble practicable.

“$ 6333. Temporary medical leave
:}.)Mtham hyuwl;fo,bel?ueofamiouhulhﬂ.:“eondiﬁm,beggml:uml;hw
orm ﬁl:ncnom such employee’s position shall, on request of the employee,
entitled to leave under this section.
“(b) Leave under this section—

“(1) shall be leave without pay;

“(2) shall be available for the duration of the serious health condition of the
employee involved, but may not, in the te, exceed the equivalent of 26
administrative workweeks of the employee during any 12-month period; and

*(3) shall be in addition to any annual leave, sick leave, family leave, or other
leave or compensatory time off otherwise available to the employee.

“(c) An employee may elect to use leave under this section—

“(1) immediately before or after (or otherwise in coordination with) anﬁperiod
ofnlmunlluve,lickluve.oreompemﬁorytimeoﬂotherwileavaihb to the
employee;

',()2) under a method involving a reduced workday, a reduced workweek, or
other aiternative work schedule;

“(3) on either a continuing or intermittent basis; or

“(4) any combination thereof.

““d) In any case in which the necessity for leave under this section is foreseeable
ased on planned medical treatment or supervisi.n, the employee—
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“(1) shall make a reasonable effort to schedule the treatment or supervision
20 as not to disrupt unduly the operations of the employing agency, subject to
the approval of the employee’s health care provider; and

‘(2) shall provide the employing agency with prior notice of the treatment or
supervision in a manner which is reasonable and practicable.

“8 6334. Certification
“(a) An employir.g agency may require that a request for family leave under sub-
section (a)X3) or (aX4) of section 6332 or temmry medical leave under section 6333
be supported by certification issued by the th care provider of the employee or
of the employees’ child or parent, whichever is appropriate. The employee shall pro-
videacq:{ot‘mhcertiﬁeationtotheemploying agency.
“(b) Such certification shall be sufficient if it states—
“(1) the date on which the serious health condition commenced;
“(2) the probable duration of the condition;
“3) t:e medical facts within the provider’s knowledge regarding the condi-
tion; an
“(4) for purposes of section 633, a statement tha. the employee is unable to
perform the funciions of the employee’s position.

“8 6335. Job protection
“An employee who uses leave under section 6332 or 6333 of this title is entitled to
restored to the position held by such employee immediately before the com-
mencement of such leave.

“§ 6336. Prohibition of coercion

‘{a) An employee may not directly or indirectly i..timidate, threaten, or coerce, or
attempt to intimidate, threaten, or coerce, any other employec for the purpose of
interfering with such employee’s rights under this subchapter.

“(b) For the purpose of this section, ‘intimidate, threiten, or coerce’ includes
promising to confer or conferring any benefit (such as appointment, promotion, or
compensation), or effecting or threatening to effect any reprisal (such as deprivation
of appointment, promotion, or compensation).

“g 6337. Health insurance

“An employee enrolled in a health benefits plan under chapter 89 of this title who
is placed in a leave status under section 5322 or 6333 of this title may elect to con-
tinue the employee’s health benefits enrollment while in such leave status and ar-
range to pay into the Employees Health Benefits Fund (described in section 8909 of
this title), through that individual’s employing agency, the appropriate employee
contributions.

“g 6338. Regulations

“The Office of Persornel Management shall prescribe regulations necessary for
the administration of this subchapter. The reguiations prescribed under this sub-
chapter shall be consistent with the regulations prescribed by the Secretary of
Labor under title I of the Family and Medical Leave Act of 1987.”.

(2) The table of cuntents for chapter 63 of title 5, United States Code, is amended
by adding at the end thereof the following:

“SUBCHAPTER [1I—FAMILY AND TEMPORARY MEDICAL LEAVE

“633] Definitions.
*6332 Family leave
J& Tempm-u:y medical leave
“6335 Job protection
“6336 Prohibition of coercion
“6337. Health insurance.
“6338 Regulation: '

(b) EMrroYEEs PAa1p FroM NoNAPPROPRIATED FUNDS.—Section 2105(cX1) of title 5,
United States Code, is amended by striking out “53” and inserting in lieu thereof
63, subchapter III of chapter 63,”.

TITLE NI—COMMISSION ON PAID FAMILY AND MEDICAL LEAVE

SEC. 201. ESTABLISHMENT.

There is established a commission to be known a- the Commission on Paid Family
and Medical Leave (hereinafter in this title referred to as the “Commissicn”).

ERIC - 50
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SEC. 32. DUTIES.
The Commission shall—
(1) conduct a comprehensive study of—
(A) existing and propesed policies relating to family leave and temporary
medical leave; and
(B) the potential costs, benefits, and impact on productivity of such poli-
cies on businesses which employ fewer than 50 employees.
(2) within 2 years after the date on which the Commission first meets, submit
a report to the Congress, which may include legislative recommendations con-
cerning coverage of businesses which employ fewer than 50 employees.

SEC. 363. MEMBERSHIP.

{a) CompoerTioN.—The Commission shall be composed of 12 voting members and 2
ex-officio members appointed not more than 60 day: aler the date of the enactment
of this Act as follows:

(1) One Senator shall be appointed by the majority leader of the Senate, and
one Senator shall be appointed by the minority leader of the Senate.

(2) One member of the House of Representatives shall be appointed by the
Speaker of the House of Representatives, and one Member of the House of Rep-
resentatives shall be appointed by the minority leader of the House of Repre-
sentatives.

(3XA) Two members each shall be appointed by—

(i) the Speaker of the House of Representatives,

(ii) the majority leader of the Senate,

(iii) the minority leader of the House of Representatives, and
(iv) the minority leader of the Senate.

(B) Such members shall be dl::gointed by virtue of demonstrated expertise in
relevant family, temporary disability, and labor-management issues and shall
include rep: zsentatives of small business.

(4) The of Health and Human Services and the Secretary of Labor
shall serve on the Commission as nonvoting ex-officio members.

(b) VacaNciEs.—Any vacancy on the Commission shall be filled in the manner in
which the original appointment was made.

(c) CHAIRPERSON AND VicE CHAIRPERSON.—The Commission shall elect a chairper-
son and a vice chairperson from among its members.

(d) Quorum.—Eight members of the Commission shall constitute a quorum for all
pu , except that a lesser number may zynstitute a quorum for the purpose of
holding hearings.

SEC. 384. COMPENSATION.

(a) PAv.—~Members of the Commission shall serve without compensation.

(b) TravEL ExpENses.—Members of the Commission shall be allowed reasonable
travel expenses, including a per diem allowance, in accordance with section 5703 of
title 5, United States Code, when performing duties of the Commission.

SEC. 208. POWERS.

(a) MzxTiNGs.—The Commission shall first meet not more than 30 days after the
date on which members are appointed, and the Commission shall meet thereafter
upon the call of the chairperson or a majority of the members.

) HeArINGS AND Ses8610N8.—The Commission may hold such hearings, sit and act
u. such times and places, take such testimony, and receive such evidence as the
Commission considers appropriate. The Commission may aiminister oaths or affir-
mations to witnesses appearing before it.

(c) Access 10 INForMATION.—~The Commission may secure directly from any Fed-
e-al agency information neceesary to enable it to carry out this Act. Upon the re-
quest of the chairperson or vice chairperson of the Commission, the head of such
agency shall furnish such information to the Commission.

@ Dirscror.—~The Commission may appoint an Executive Dir ctor
frozéx the personnel of any Federal agency to assist the Commission in carrying out
its duties.

(e) Use or Faciumzs aAND Services.—Upon the request of the Commission, the
head of any Federal agency may make available to the Commission any of the facili-
ties and services of such agency.

(D PxrsonneL rroM OTHER AcENcizs.—Upon the request of the Commission, the
head of - ny Federa! agency may detail any of the personnel of such agency to assist
the Commission in carrying out its duties.
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SEC. 306. TERMINATION.
The Commission shall terminate 30 days after the date of the submission of its
report to the Congress.

TITLE 1V—-MISCELLANEOUS PROVISIONS

SEC. 401. EFFECT ON OTHER LAWS.

(a) FEDERAL AND STATE ANTIDISCRIMINATION LAws.—Nothing in this Act shall be
construed to modify or affect a1y Federal or State law prohibiting discrimination on
the basis of race, religion, color, national origin, sex, age, or handicapped status.

() StaTE AND LocAL Laws.—Nothing in this Act shall be construed to supersede
any provision of any State and local law which provides greater employee family or
medical leave rights than the rights established under this Act.

SEC. 402. EFFECT ON EXISTING EMPLOYMENT BENEFITS.

(a) More ProtecTivE.—Nothing in this Act shall be construed to diminish an em-
ployer’s obligation to comply with any collective-bargaining agreement or any em-
plogment benefit program or plan which provides greater family and medical leave
rights to employees than the rights provided under this Act.

(b) Lxss ProrecTIVE.—The rights provided to employees under this Act may not be
diminished by any collective bargaining agreement or any employment benefit pro-
gram or plan.

SEC. 403. ENCOURAGEMENT OF MORE GENEROUS LEAVE POLICIES.

Nothing in this Act shall be construed to discourage employers from adopting or
retaining leave policies more generous than any policies which comply with the re-
quirements under this Act.

SEC. 404. REGULATIONS.

The Secretary shall prescribe such regulations as are necessary to carry out title 1
of this Act, within 60 days after the date of the enactment of this Act.
SEC. 495. EFFECTIVE DATES.

(a) Trrie II1.—Title I shall take effect on the date of the enactment of this Act.
() OrHER TrrLEs.—(1) Except as provided in paragraph (2), titles 1, II, and IV shall
take effect 6 months after the date of the enactment of this Act.
(2) In the case of a collective bargaining agreement in effect on the effective date
of paragraih (1), title I shall apply on the earlier of—
(A) the date of the termination of such agreement, or
é?) the date which occurs 12 months after the date of the enactment of this

Amend the title so as to read:

A BILL To entitle eligible employees to family leave in cases involving the birth,
adoption, or serious health condition of a son, daughter, or parent, and temporary
medical leave in cases involving inability to work because of a serious health condi-
tion, and to establish a commission to study such leave.

SuMMARY OF PURPOSE

The purpose of this legislation is to entitle employees to family
leave in cases involving the birth, adoption or placement for foster
care of a child or upon the serious health condition of a child or
parent. It also seeks to provide temporary medical leave to employ-
ees in cases involving the inability to perform the functions of
one’s position because of a serious health condition. The bill pro-
vides employment and benefit protection to employees during the
leave period. The bill also establishes a commission to study the ef-
fects of such leave, particularly on small businesses.

INTRODUCTION

H.R. 925 addresses a profound change in the composition of the
workforce that has had a dramatic effect on families. Sixty percent
of all mothers are currently in the labor force, which is three times
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what it was thirty years ago. In the great inajority of families
today, all of the adult members work. The role of the family as pri-
mary nurturer and care-giver has been fundamentaltl_y affected by
a new economic reality. Families are struggling to find a way to
carry out the traditional role of bearing and caring for children
and providing the emotional and physical support to their members
during times of greatest need. When families fail to carry out these
critical functions, the societal costs are enormous.

In order to helg families cope with the new work place reality,
H.R. 925 establishes a minimum standard that assures employees
the availability of unpaid leave with job protection under special
circumstances. It makes available to employees, up to ten weeks of
leave over a two {ear period, to care for a newly born or adopted
child, or to care for an employee’s child or parent with a serious
health condition. Employees are also able to take up to fifteen
weeks a year of leave if they are unabi> to perform their jobs be-
cause of a serious health condition.

The adjustments this legislation may sometimes require of em-
ployers are offset by savings in medical and child care costs as well
as the broad societal benefit of strengthened families. Employers
also benefit directly from the retention of ° -=1 and skilled employ-
ees, including savings on recruitment, ' ,» and training costs
and improved employee morale. Finally, tt.. bill will help reduce
the cost to both government and private charities of picking up the
pieces when families fall apart.

An unpaid leave requirement is a cost effective means of deali
with the essential concern of helping families to survive. H.R. 9
is based on the belief that if families are to continue performing
their care-giving role, the minimum standards for family and medi-
cal leave established in the bill are essential.

COMMITTEE ACTION
LEGISLATIVE ACTION IN THE 100TH CONGRESS

On February 3, 1987, Representatives William Clay (D-Missouri)
and Patricia Schroeder lorado) introduced H.R. 925, the
Family and Medical Leave Act, a bill to entitle employees to
u}rlxsaid family leave in cases involving the birth or adoption of a
child or the serious health condition of a child or parent. The bill
has been cosponsored by 150 members of Congress. The bill also
provides for temporary medical leave in cases involving an employ-
ee’s inability to Serform his or her job because of a serious health
condition. The bill was referred jointly to the Committee on Educa-
tion ai.d Labor and the Committee on Post Office and Civil Service.

Joint legislative hearings were conducted by the Committee on
Education and Labor Subcommittees on La. or-Management Rela-
tions and Labor Standards on February 25, and March 5, 1987. Tes-
timony was presented by members of Congre=-. interested individ-
uals, public interest and civic organizations, .. _demics, union offi-
cials and business representatives.

The Subcommittee on Labor-Managemeni Relations favorably re-
ported H.R. 925 by voice vote, on May 13, 1987.

On November 17, 1987, the Committee on Education and Labor
ordered H.R. 925, as amended, favorably reported. The Committee
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approved an amendment in the nature of a substitute to H.R. 925,
offered by ranking subcommittee minority member Marge Rouke-
ma (R-New Jersey), and approved the bill as amended by the sub-
stitute, by a roll call vote of 21-11 with 1 member voting present.
All other amendments to H.R. 925 were rejected.

The Committee on Post Office and Civil Service Subcommittees
on Civil Service ar-! Compensation and Employee Benefits held a
legislative hearing on April 2, 1987. Testimony was presented by
the Office of Personnel Management, the General Accounting
Office, interested individuals, academics, and federal employee
union representatives. The Subcommittee on Civil Service approved
H.R. 925, without amendment, by a vote of 3-0, on May 5, 1987.
The Subcommittee on Compensation and Employee Benefits ap-
proved HR. 925, without amendment, by voice vote, on May 19,
1987. The Committee on Post Office and Civil Service ordered H.R.
925 favorabslg' reported, without amendment, by voice vote, on Feo-
ruary 3, 1988.

In the Senate, a bill similar to the Family and Medical Leave
Act, S. 249, was introduced by Senator Christopher Dodd (D-Con-
necticut) on January 6, 1987. The bill was referred to the Subcom-
mittee cn Children, Family, Drugs, and Alcoholism and the Sub-
committee on Labor of the Committee on Labor and Human Re-
sources. The Subcommittee on Children, Family, Drugs, and Alco-
holism held seven legislative hearings on S. 249; three in Washing-
ton, D.C. on February 19, April 23, and October 29, 1987 and four
regional hearings on June 15 in Boston, Massachusetts, July 20 in
Los Angeles, C. _urnia, September 14 in Chicago, Illinois and Octo-
ber 13 in Atlanta, Georgia. Testimony was presented at each of the
hearings by members of Congress, interested individuals, state and
local government officials, civic and advocacy organizations, aca-
demics, union officials and business representatives.

LEGISLATIVE ACTION IN THE 38TH AND 99TH CONGRESSES

Prior to the introduction of family and medical leave legislation,
the Select Committee on Children, Youth and Families, during
1984, conducted a comprehensive investigation of the issues involv-
ing families and child care. The Select Committee issued a report,
entitled “Families and Child Care: Improving the Options”, based
upon the testimony of 160 witnesses at hearings held across the
country. The Select Committee unanimously recommended that
Congress review improving current leave policies, including the
issue of job continuity.

On April 4, 1985, Representative Patricia Schroeder introduced
H.R. 2020, the Parental and Disability Leave Act of 1985. H.R. 2020
required that employees be allowed parental leave in cases involv-
ing the birth, adoption or serious illness of a child and temporary
disability leave on October 17, 1985. Testimony was presented by
interested individuals, government officials, public interest and
cl;;'_ic i:lx;ganizations, academics, labor representatives and corporate
officials.

The Education and Labor Subcommittees on Labor-Management
Relations and Labor Standards and the Post Office and Civil Serv-
ice Subcommittees on Civil Service and Compensation and Employ-
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ee Benefits held a joint oversight hearing on the issue of parental
and disability leave on October 17, 1985. Testimony was presented
by interested individuals, government officials, public interest and
cg_ic i:]:ganizations, academics, labor representatives and corporate
officials.

On March 4, 1986, Rep-esentatives Clay and Schroeder intro-
di ~ed H.R. 4300, the Parental and Medical Leave Act, a bill to en-
titie employees to parental leave in cases involving the birth, adop-
tion or serious health condition of a son or daughter and temporary
medical leave in cases involving the inability to work because of a
serious health condition. The bill superseded H.R. 2020 and was re-
ferred jointly to the Committee on Education and Labor and the
Committee on Post Office and Civil Service.

On April 9, 1986, Senator Christopher Dodd introduced S. 2278,
the Parental and Medical Leave Act in the Senate. S. 2278 was re-
ferred to the Committee on Labor and Human Resources.

The Post Office and Civil Service Subcommiittees on Civil Service
and Compensation and Employee Benefits held a joint legislative
hearing on + 2 bill on April 9, 1986. Testimony was presented by
federal government employees speaking as interested individuals,
child care exé)erts, and union representatives.

On April 22, 1986, the Education and Labor Subco .mittees on
Lapor- agerient Relations and Labor Standards held a joint leg-
islative hearing cn H.R. 1300. Testimony was presented by interest-
ed individuals, child ¢':~ experts, public interest organizations,
union officials, and bt:- .<ss representatives.

On May 8, 1986, th: Subcommittee on Compensation and Em-
ployee Benefits, by voice vote, ordered H.R. 4300 favorably revort-
ed. On June 11, 1986, the Commit.ee on Post Office and Civi’ =rv-
ice, by a roll call vote of 18-0, ordered H.R. 4300 favorably reported
(H. Rept. 99-699, Part 1).

On June 12, 1986, the Subcommittee on Labor-Management Rela-
tions ordered H.R. 4300 favorably reported by & roll call vote of 8-
6. On June 24, 1986, the Committee on Education and Labor or-
dered H.R. 4300, as amended, favorably reported. An amendment
in the nature of a substitute, offert 4 by Congresswoman Roukema,
was rejected by a vote of 13-19. Ar amendment in the nature of a
substitute, offered by Subcommittee on Labor-Managemei:t Rela-
tions Chairman Clay, was adopted by the Committee by a roll call
vote of 22-10. The Committee favorably ordered reported HR.
4300, as amended, by voice vote (H. Rept. 99-669, Part 2).

The Committee on Rules approved an open rule for floor consid-
eration of H.R. 4300 on September 17, 1986 (H. Res. 552). The 99th
Col?gress adjourned befcre any further action on H.R. 4300 was
taken.

BACKGROUND AND NEED FOR LEGISLATION

Private secior practices and government policies have failed to
keep pace with and respond to recent economic and social changes
that have significantly exacerbated the tensions between work and
family. This failure continues to impose a heavy burden on fami-
lies, employees, employers and society as a whole. H.R. 925 pro-
vides a sensible response to the growing conflict between work and
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familyel:i)-'l establishing a right to unpaid family leave and tempo-
rary medical leave for all workers.

THE NEED FOR FAMILY LEAVE

The United States has experienced it can only be character-
ized as a demographic revolution in the composition of its work-
force, with profound consequences for the lives of working men and
women and their families. Today, according to the Bureau of Labor
Statistics, 96 percent of fathers work and more than 60 percent of
mothers also work. Female participation in the labor force has
risen from 19 percent in 1900 to more than 52 percent today; 44
percent of the U.S. labor force is now female. Between 1950 and
1980, the labor force participation rate of mothers tripled. The fast-
est growing segment of this group is comprised of women with chil-
dren under the age of three. Over 52 percent of all mothers with
children under one year of age are now working outside of the
home, up from 43 percent just five years ago and 32 percent ten
ggtahrs ago. And over half of all children in two-parent families have

parents in the workforce. The once-typical family where dad
worked outside of the home to support mom and two children is
found in only 3.7 percent of the nation’s famili-s.

Equally dramatic is the unprecedented divorce rate of 50 percent
and the increase in out-of-wedlock births, which has left millions of
women to struggle as heads of households, supporting themselves
and their children in an era of high living costs. Women represent
the sole parent in 16 percent of all families. Eighty percent of all
divorced mothers and 56 percent of unmarried mothers work out-
side the home. The majority of these women workers remain in
female intensive, relatively low paid jobs and are less likely than
men to have adequate job protections and fringe benefits. Each of
these phenomena, which a?fect women of all races, are most pro-
nounced for Black and other minority women. Single women heads
of households, who work full-time in the labor force, often cannot
keep their families above the poverty line.

Another demographic change relevant to the leave needs of all
employees, involves the growing number of elderly in our rociety.
Currently, more than 2.2 million family members provide unpaid
help to ailing relatives, the most common caregiver being a child or
spouse. About 38 percent of those caring for elderly relatives are
children, and 35 percent are spouses. The average age of persons
caring for elderiy family members is 57 years.

Similirly, the percentage of adu’ts in the care of their working
children or parents due to physical and mental disabilities is grow-
ing. There is a trend away from institutionalization, which has
been shown to be cost ineffective and often detrimental to the
health and well-being of persons with mental and physical disabil-
ities. Although independent living situations are often preferable,
de-institutionalization can result in ircreased care responsibilities
for family members, many of whom are also, of necessity, wage
earuers. This trend toward home care is laudable because of the
strong benefits it provides to the health and well being of families;
however, it can also add to the tension between work demands and
family needs. The significance of these demographic changes is ap-
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parent. Where men and wom~n alike are wage earners, the crucial
unpaid caretaking services traditionally performed by wives—care
of young children, ill family membersf,uﬁ]ijng Yparents—has become
increasingly difficult for families to . Yet these functions—
gzsical caretaking and cmotional support, are often performed

by families. Indeed, in many instances, only families can per-
form them agg:ate‘l’y Society has long depended on thr family to
meet thes. n and being able to provide such care has supported
and strengthened families. Depriving families of their ability to
meet such needs seriously undermines the stability of families and
the well-being of individuals, with both economic and social costs.
Yet today, at a magnitude significantly greater than ever before,
American business requires the services of women and men alike.
Modern families have made painful sacrifices to adapt to the needs
of business and to the demands of wage earning. Business must
make some modest accommodations to the needs of working fami-
lies, in order to preserve the most essential of the traditional func-
tions uf the fa.m.li' y.

The testimony of individual working people before the Commit-
tee demonstrated the difficulties faced by today’s working families.
Over the past three years, the members of the Subcommittees on
Labor-Management Relations and Labor Standards have heard tes-
timony from working men and women who have Leen denied leave
to care for newborn, newly adopted or sick children. Ms. Lisa
Friednian, a temporary per diem teacher in a e metropolitan
public school system for over a year, testiised that use she was
not yet covered by the city’s collective bmga.mmg agreement, she
was not p by any leave golicy, paid or unpaid. When Ms.
Friedman e Eregnant in 1986, she was able to individually
arrange a ten week unpaid Jeave with the school principal where
she was assiined, but when she sought to return after her agreed
upon leave, the new acting principal refused to reinstate her.

Ms. Lorraine Poole, an employee of a large municipality, testified
to her heartbreak when she could not accept a long-awaited ador-
tive baby that had become available to her. Her employer had told
her that she would Jose her job if she took time off from work to
receive the child and the adoption agency would not place the child
unless assured that she would take some time off to be with the
child. Ms. Poole was left with no choice but to decline the place-
ment.

Ms. Iris Elliot, described to the Committee the difficulties she
faced as a full-time worker with a preschool aged son a.1d a serious-
ly ill infant. Her employer, a natior.al corporation, had no family
leave policy. Me. Elliot was offered a 90 day personal leave, without
Kay nr job protection, but she could not risk losing her position or

ealth benefits as the sole medical insurance carrier for her family.
She concluded her testimony by saying “No parent should ever
have to be torn between nurturing their seriously ill child and re-
porting to work like I did.”

Another witness, Ms. Tina Hurst, a bottle packer at a larﬁ: phar-
maceutical company, was reprimanded after .aking six s off
when her son began having epileptic seizures and was notified that
she could not be absent again for the next six months. Due to the
seriousness of her son’s illness, Ms. Hurst requested a temporary
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unpaid leave to care for her epileptic son. The company had no
leave policy, but promised her that if she resigned and returned
within a reasonable time she would be rehired. When Ms. Hurst
reapplied with the company a month later, she was toid the compa-
ﬁy was not hiring but, to try again in several months. As Ms.
urst told the Committee:

I lost my job because I was forced to choose between
caring for my son or working to Lelp support my family.
* * * T missed only six nights of work in seven months.
My child's iife was at stake, and my employer gave me an
ultimatum over the six nights of absenteeism * * *

This is an emotionally stressful period for me and my
family. It took some time to find a drug treatment for [my
son] that is efiective. Losing my job has made this difficult
experience even harder. Altho my husband’s health in-
surance covers most of the medical bills, we still face con-
siderable hardships. We need my income to support our
children and take care of our expenses.

Unfortunately, my story is not unique * * * Parents of
children with other disabilities have similar problems
* * * 1 have since heard of parents who have left their
jobs, had to sell everything they own and had to move
from city to city to obtain the best care for their children.
Many of these families are forced to consider institutional-
ization or public assistance because of the lack of support
and resources for us.

Men are equally at risk of losing their jobs when they request
family leave. Mr. David Wilt of York, Pennsylvania, told the Com-
mittee how he lost his job ‘hen he needed a few days of leave to
take his recently adopted two month old daughter with Downs syn-
drome to Children’s Hospital in Washington, D.C., over a hundred
miles away, for major heart bypass surgery. Mr. Wilt, a baker, had
arranged with his employer to take three and a half days off, but
on his final day he was told if he left he would be fired. Mr. Wilt
has been unable to find another job and now stays home and takes
fcgalrle of his two handicapped children while his wife is employed
ull time.
Stephen F. Webber, a coal miner and member of the executive
of the United Mine Workers of America, after describing his
union’s efforis to negotiate for f: _nily leaves, stated:

Caring for a seriously ill child presents special pr-blems
to working miners. Treatment centers for serious illnesses
such as cancer are often located in urban centers, forcin
families in rural communities to travel great distances.
think in particular, of one coal miner I know, whose child
has cancer, and who must travel nearly 400 miles round
trip each month from his rural home to take his child for
treatment at a medical center in Morgantown, West Vir-
ginia.

His testimony included other compelling examples, including that
of a miner whose five year old son became comatose after choking
on a piece of food and required twenty-four hour a day care, care
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that the miner, a single parent and sole wage earner, had to pro-
vide or arrange.

Experts who testifed before the Committee in 1985 and 1986 con-
firmed the importance of family leave. Dr. T. Berry Brazelton,
chief of the Child Development Uni! at Boston’s Children’s Hospi-
tal and associate professor of pediatrics at Harvard, and Dr. Elea-
nor S. Szanton, executive director of the National Center for Clini-
cal Infant Programs, nrovided support for leave to care for infants,
explaining, in the words of Dr. Szanton:

While children require careful nurturing throughout
their development, the formation of loving attachments in
the earliest months and years of life creates an emotional
“root system” for future growth and development. How
are these attachments formed? Through the daily feeding,
bathing, diapering, comforting and “baby talk” that are all
communications of utmost importance in beginning to give
the child the sense that life is ordered, expectable and be-
nevolent * * * In short, these factors affect the baby’s cog-
nitive, emotional, social and physical development * * *
Once parents and babies do establish a solid attachment to
each other, the transition to work and child care is likely
to be easier for parents and for the child. Parents who
have cared for their infant for several months are likely to
understand a good deal about their child’s unigue person-
ality and the kind of caregiver or setting which will be
most appropriate. Babies, for their part, who have already
begun the process of learning to love and trust their par-
ents are better able to form—and to use—trusting, warm
relationships with other adults.

M -yl Frank, director of the Infant Care Leave Project of the
Yale Bush Center in Child Development and Social Policy, reported
to the Committee on the 1986 conclusions and recommendations of
the Project’s Advisory Committee on Infant Care Leave. The Advi-
so:x' Committee echoed the views of Dr. Brazelton and Dr. Szanton,
and concluded that the “infant care leave problem in the United
" tates ‘s of a magnitude and urgency to require immediate nation-
al action.” The Advisory Committee, whose members include aca-
demics and professio in child development, health and busi-
ness, recomrended a 6 month minimum leave, with partial income
replacement for the first 3 months ana benefit continuation and
jol’)rﬁrotection for the entire leave period.

e Committee was also provided the recommendations of the
Economic Policy Council of the United Nations Association of the
United States of America (EPC). During 1984, the EPC, which is
comprised of corporate executives, union presidents and academics,
studied the economic and demographic trends transforming the
fariily and labor force and issued a report in December of 1985 of
its findings, entitled “Work and Family in the United States: A
Policy Initiative.” The EPC recommended a 6 -8 week job protected
matcrnity leave, with partial income replacement; a 6 month
unpaid, but job protected, parental leave; job protected disability
leave for all workers; the provision of temporary disability insur-
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ance to all workers; and the establishment of a national commis-
sion on contemporary work and family patterns.

THE EXTENT OF EXISTING FAMILY LEAVE POLICIES

Many of the various aspects of family leaves, particularly with
regard to pregnancy and parenting, have been extensively studied.
However, currently, there is still no comprehensive study of the
range of family leaves provided by American businesses. Many em-
ployers provide “personal leave” which is often available for family
crises such as the serious illness or death of a child or parent. Such
leave is almost universally unpaid and highly discretionary. Em
ployees sometimes are able to take their vacation leaves (a benefit
that is usually paid) at times of such crises. Only a small percent-
age of employers have policies providing a leave specifically for
purposes of caring for ill family members.

There has been considerable study of those aspects of family and
medical leave relating to pregnancy, m.ternity and less frequently,
paternity. Such leave has been the subject of litigation since the
ea:}{ 1960's, based upon Constitutional claims and Title VII of the
Civil Rights Act of 1964, as women workers sought equal treatment
in the work place. The amendment of Title VII in 1978, by the
Pregnancy Discrimination Act (PDA), has especially had a signifi-
cant impact on the perception of women as wage earners and on
the availability and nature of both parental and medical leave.
Under the PDA, an employer is prohibitzd from discriminating on
the basis of pregnancy, childbirth and related medical conditions.
The PDA further provides that “women affected by pregnancy,
childbirth. or related medical conditions shall be treated the same
for all employment-related purposes, ‘ncluding receipt of benefits
under fringe benefit programs, as other persons not so affected
but similar in their ability or inability to work.” (42 U.S.C. sec.
2000e-k.)

This language requires that employers adhere to two basic prin-
ciples. First, they must permit physically fit pregnant employees to
continue to work just as any otger physically fit employee would be
permitted to work (traditionally, women were terminated or placed
on mandatory unpaid leave early in pregnancy). Second, when they
become physically unable to work because of a complication of
pregnancy or due to childbirth and the recovery period following
childbirth, they are entitled to any sick leave, disability, health in-
surance or other benefit extended to other empioyees who, because
of a physical conditicn, are unable to work.

The result has teen thit employers, to comply with the law,
permi. pregnant womien to work unless or until they are unable to
work and then provide whatever compensation or leaves they pro-
vide to other employees teriporarily unable to work for medical
reasons. As a practical matter, this means that many pregnant em-
ployees work until they give birth and then are on medical leave
( if the employer compensates other disabled workers of if
there is a state Temporary Disability insurance p. ) for the

hysical recovery period following childbirth (typically 6-8 weeks).
me employers provide an additional unpaid leave period follow-
ing disability to allow a parent to stay home with a new baby. This

Q .
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additional “parental leave”, if given, must, under Title VII, be
available to parents of either sex. (Equal Employment Opportunity
Commission (EEOC) Compliance Manual section 626.6; see also,
Ackerman v. Board o ucation of the City of New York, 387 F.
Su&p. 76 (7th Dist. N.Y. 1974).)

response to litigation and the influence of the PDA, thousands
of companies have reevaluated their personnel policies and imple-
mented policies reefponsive to the needs of their changed work-
forces. In addition, four of the five states which provide temporary
wage replacement under a state Temporary Disability Insurance
program (California, New Jersey, New York and Rhode Island) ex-
tended their coverage to pregnancy and childbirth related work dis-
abilities. (The fifth state, Hawaii, included such coverage from the
inception of its state disability insurance program in 1969). These
longstanding state prog=c.us have proven to be both successful and
cost-effective wage replacement systems for workers who are
un.ble to perform their jobs due to non-work related illnesses, inju-
ries or other medical reasons.

The employers who do Hrovide these crucial leaves recognize the
significant benefits that flow to employers from doing so. As Ms.
Jeanne F. Kardos, director of employee benefits at Southern New
Eillllgland Telephone, explained in her testimony in support of this

There are several factors which caused us to develop our
beneﬁxlphilosophy with regard to maternity and parental
care. Along with many leadinﬁ companies in the country,
we recognize that women with children are in the work
force to stay. Whether they are single parents or not, they
have special needs involving pregnancy and child-rearing.
We've also responded to a heretofore ignored up—fa-
thers who want to be involved with full-time child-rearing
at some point after birth or adoption. The sgcia] needs of
these parents und more than that, the benefits which
accrue to them and their children from this early partici-
pation in child-rearing, cannot be ignored any more than
the wisely accepted need for medical or pension benefits.

In addition, one of the most important concerns we
share with our employees is an interest in their careers. It
is clear that forcing them to choose between their children
and their jobs, or to compromise on either, produces at
least one loser—maybe two. Adequate disability and pa-
rental leave can solve these problems. The employee re-
turns to the company whea he or she is pre to do so,
and the company retains an important asset.

Lastly, we want our benefit plans to be recofnized as
progressive and competitive. We know that it will help in
attracting talented individuals and if they are happy with
their benefits, they’ll want to stay with us.

More large companies, like Southern New England Telephone
and US West, ize that the oompanﬁ benefits when workers’
are protected by adequate leave policies. Mr. James H. Stever, vice
president for human affairs at US West, an international company
with three large regional te!ephone subsidiaries and over 70,000
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employees, testified before the Committee. He stated that US West
recognizes the role that each employee plays in contributing to the
company’s success and has developed six different types of leaves to
meet the needs of its employees.

While much concern has been expressed as to the ability of
smaller businesses to provide unpaid leaves, several small business
owners have testified before the Committee that the benefits to
even a small business outweigh whatever inconvenience or cost
may be incurred. Ms. Gene Boyer, the owner of a small retail furni-
ture store for over 30 years and the Small Business Administra-
tion’s 1985 Women's Business Advocate of the year, expressed her
support of the bill from the perspective of a small business owner:

The fact is we could less afford to lose these employees
than to provide them with maternity or [medical] leaves.
The cost of training and orienting new employees is by far
the greatest cost that the small business owner bears. The
cost of keeping a loyal employee haﬁpg'é healthy and able
to preserve the family’s sense of well-being pales by com-
parison.

The National Association of Women Business Owners (NAWBO),
which represents 3,000 women businesses owners across the coun-
try, in recognition of their unique role in re%:genting the interests

women who are also business owners, given considerable
thought to a minimum standard for the provision of family and
medical leave. Ms. Mary Del Brady, the president of NA , tes-
tified that “* * * evER' parent should be able to take time off work
to have or adopt children or to care for seriously sick children
without the fear of losing his or her job * * *”, and felt that gov-
ernment requirements in this area could even include small busi-
nesses if limited to basic benefits, such as a six week unpaid leave,
with which all busiensses would te able to comply.

Several recent studies on current parental leave policies were de-
scribed at the Committee hearings. All of the studies on employer-
provided family leaves have shown that while many employers
permit parental leaves, a substantial percentage of employers of all
sizes have yet to adopt such policies. The most recent study was
conducted by the National Council of Jewish Women Center for the
Child in 1987. The survey was conducted in 100 communities acroes
the country and included responses from: over 2,000 employers of
all sizes. The NCJW study separated the experiences of employers
with fewer than 20 empioyees and those with 20 or more emnloy-
ees. The study found that 72 percent of women at firms of 20 or
more and 51 percent of vvomen at firms with under 20 employees
receive a minimum of 8 weeks of job protected medical leave for
pregnancy. Almost 40 percent of all of th- surveyed empltxers also
provide an additional period of family leave to women. Although
the differences in the provision of medical leave for pregnancy
were significant for smaller and larger employers, there was little
difference in the provision of family leave between varying sizes of
em’ﬂ{oyers.

ese studies supplement the findings of two earlier surveys
which focused on the policies of medium and large sized firms. Cat-
alyst, a national non-profit research organization, conducted a
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survey of the policies of Fortune 1500 compan..» and issued its
“Report on a "Jational Study of Parental Leaves” in 1986. The Cat-
alyst survey, because it focused only on the country’s largest com-
panies, overstates thfalprotections offered to new parents by em-
ployers generally. Catalyst reported that 95 percent of the survey’s
respondents offered short-term disability or medical leave during a
worker’s (including a pregnant worker’s) period of inability to per-
form his or her job; ostallwithfullorgartial y. Of this 95

rcent, 90.2 percent continued all benefits during disability leave.

oreover, 51.8 percent of the responding companies offered some
unpaid leave to women for gatenting (as distinct from the disabil-
ity leave) and guaranteed their right to return; 40 percent to the
same job, nearly 50 percent to a comparable job. One third of these
employers offered four to six months leave and 7.2 percent offere.
over six months of family leave. Despite the appareat confiict with
Title VII of the Civil Rights Act, only 37 percent of these cg;xépa
nies extended parental leave rights to fa*hers and often on a differ-
eat (and less extended) basis than to r.others. Additionally, only
21.5 percent of the respondents offered benefits to workers who
adopt children.

e Catalyst survey found that approximately 75 percent of the
companies granting both kinds of leaves rerouted the work of em-
ployees on leave and a la.rie percentage of the companies hired
temporaries to supplement their rerouting straw? or to fully take
over the absent employee’s work. Significantly, 86.4 percent of the
respondents stated that setting up a leave period and arranging to
continue benefits was relatively easy. As part of its report to corpo-
rations, Catalyst recommended that comdpanies provide disability
leave, with full or partial pay, and unpaid parental leave for up to
three months, with reinstatement to the same or comparable posi-
tion after any leave.

A survey of 1,000 small and medium sized firms, conducted in
1981 by Sheila Kamerman and Alfred Kahn of the Columbia Uni-
versity School of Social Work, provides an important comfanion to
the Catalyst Study. According to Kamerman and Kahn than
40 percent of all working women received paid disability leave for
the six to eight week recovery period after childbirth. This figure,
which is far lower than the Fortune 1500 figures reported by Cata-
lyst, probably reflects the fact that small and medium size :mploy-
ers are less likely to provide disability benefits to any worker.
(These findings may also reflect the earlier survey date of the Co-
lumbia Study, which was undertaken much closer in time to the
April 1979 effective date of the PDA than was the Catalyst survey;
smaller employers may not Ket have adjusted their policies at the
time of the first survey.) Eighty-eight percent of the companies pro-
vided “maternity” leave, but only 72 percent formally guaranteed
the same or comparable joh and retention of seniority.

Each of these studies, taken together, indicate that while many
employers are successfully providing family and medical leaves to
their employees, a significant percentage of employers have failed
to provide such leaves. Employees of large companies are more
likely to be provided with paid disability leave following childbirth,
than are employees of small and medium sized firms. The small
and medium size firms respond to new pare nt employees by provid-
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ing unpaid “maternity leaves”, a full third of which extend only
for the period of the mother’s physical inability to work. It is likely
that many of those firms provixgxg leave for that period of time
also grant unpaid leave to other disabled employees and thus pro-
vide the same benefit for both pregnancy and non-pregnancy relat-
ed disability. ts\ms:fniﬁcant percentage of both Fortune 1500 conipa-
nies and the 1 and medium companies studied by Kamerman
and Kahn treat fathers seeki ntal leave less favorably than
mothers, in violation of Title These studies, more fundamen-
tally, indicate the wide variation among emglo ers, large and
small, in the provision of parental, as distinguished from disability,
leaves, and the inadequacy of many leave policies.

THE NEED FOR TEMPORARY MEDICAL LEAVE

The need for a temporary medical leave policy arose long before
the fundamental ¢ es in the workforce previously discussed.
Workers and their families have always suffered inordinately when
fired for medical reasons. However, the changed demographics
have dramatically added to the harm caused by the lack of such a
policy. The once traditional family which depended on the salary of
a sole wage earner was and is severely affected by the loss of the ill
worker’s job. But while this family has traditionally had a second
parent available to help meet such emergencies, y a new class
of workers exists without such backup support: single heads of
household, who are predominantly women workers in low-paid jobs.
For these women and their children, the loss of the woman'’s job
when she is sick can have devastrating consequences.

A ;oignant example of the harm infli when a seriously ill

crson is fired was recounted at the Committee hearings by Ms.

rances Wright. Despite 10 years of exemplary service as a retail
manager of a c/othing store in Virginia, she was fired after devel-
oping cancer of the colon. She initially needed three months off for
surgical proceduies. Later, although she made every effort to ac-
commodate the employer's needs by scheduling chemotherap
treatments on weeken (keefping work loss to one day), and al-
though she had been absent from work in her ten years with the
com only two other times (for a total of three weeks), she was
fired. The company did agree to pay her disability benefits and told
her to file for Social Security disability benefits, despite the fact
that her doctor believed she was able to work (an assessment with
which the Social Security Administation agreed). The insurance
company told her she could not work or she would lose her disabil-
ity benecfits. The two yeur interval before she was finally able to
find new work was extren.cly difficult for her. As she said,

Because of my illness, I lost my job, my self-esteem, my job
satisfaction, as well as the continuity of a salary and bene-
fits as a result of mtz'djob performance and scniority. I was
angry and frustcated. 1 had to fight against becoming
bitter. I had to fight to keep my enthusiasm, vitality and
desire to lead a productive and meaningful life based on
my own self-motvation and productivity.

Subse%uent events in the account of Ms. Wright reveal that com-
panies that have fired workers with serious health conditions are
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erectly able to take a more generous approach. When Ms.
right's company was taken over by a new owner, she was hired
back; and this time, when she had a recurrence of the cancer, she
received five weeks of paid leave, and took her leave with the emo-
tional and financial security of knowing her job was not at risk. In
short, companies can comply with this legisiation with no signifi-
cant costs. Indeed, the Committee views this legislation as ulti-
mately reducix:gl the individual, family, employer, and societal costs
of serious health conditions.

There are many similar stories of pregnant workers who have
been fired when their employers refused to provide an adequate
leave of absence. Ju * when a mother faces increased medical and
family expenses from the arrival of a new baby, she is forced out of
the labor market.

These accounts illustrate the human and economic costs to the
individual, the family, the empoyer and society when workers with
serious health conditions ar» ﬁ’l"ed The individual already beset
with difficult medical problems must simultaneously face the loss
of a job, salary, and benefits. Families are especially hard-hit as
they struggle to meet increased expenses with decreased or no
income, single parent families having the greatest difficulty.

The evidence indicates that only a minority of firms actually
take the harsh termination approach to such workers—further un-
dermining the claim that this bill imposes unsupportable costs on
employers. Rather, most employers can and do see that it is in
their own economic interest to retain employees. A 1983 Bureau of
National Affairs (BNA) report on personnel policies was particular-
ly instructive. More than 90 percent of the firms surveyed in the
report had specific provisions for unpaid medical leaves of absence.
The bureau of National Affairs, Inc., Personnel Policies Forum,
“Policies on Leave From Work” (June 1983). Further, among em-
ployer’s with provisions permitting uc:fa.id rsonnel leaves of ab-
sence, the employee’s extended physical health problems were cited
as the most common reason for granting such a leave. This is the
very circumstance contemplated by the temporary medical leave
provisions in the bill. Close to percent of the firms allowed
unpaid personal leaves for medical reasons, with nearly as high a

roportion permitting unpaid leaves for alcohol or drug abuse reha-
ilitation, or mental health problems. Moreover, the vast majority
of firms permitted unpaid leave in excess of five months.

Data suygrtive of the BNA results come from the 1986 report by
Catalyst, “Report on a National Study of Parental Leaves.” The
Catalyst survey revealed that many employers go beyr,nd the re-
quirements of this legislation by providing paid medical leave.
Ninety-five percent of the companies survﬁ{led by Cata.lg'st grant
short-term disability leave (38.9 percent fully paid, 57.3 percent
partially paid, and 3.8 percent u:fa.id); 90.2 percent of them contin-
ue full benefits during the period; 80.6 percent of them guarantee
the same or a comparable job. For these companies, leave length
apxc;ars to be tied to the employee’s medical condition.

other significant benefit of the temporary medical leave pro-
vided by this legislation is the form of protection it offers women
workers who bear children. Since all employees who are temporari-
ly unable to work due to serious health conditions are treated the
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same under the bill, it does not create the risk of discrimination
against pregnant women which is posed by legislation which pro-
vides job protection only for pregnant women. Legislation for preg-
nant women only gives employers an economic incentive to dis-
criminate against women in hiring policies; legislation helping all
workers equally dnes not have this effect. Thus, the Committee in-
vokes not only Congress' power t> regulate commerce under the
Commerce Clause, but also its power to enforce the guarantees to
equal protection and due process of the laws embodied in the Four-
teenth Amendment.

INTERNATIONAL AND STATE INITIATIVES ON FAMILY AND MEDICAL
LEAVE

The inadequacy of existing leave policies is perhaps mast clearly
seen when the family and related medical leave policies of the
United States are compared to those of the rest of the v .rld. With
the exception of the United States, virtually every industrialized
country, as well as many Third World countries, have national
policies which require employers to provide some form of maternity
or parental leave. The United States’ major competitors already
provide some form of paid leave. Japan provides 12 weeks of par-
tially paid maternity leave. In Canada, women can take maternity
leave for up to 41 weeks and receive 60 purcent of salary for the
first 15 weeks. All together, one hundred and thirty five countries
provide at a minimum maternity benefits, 127 with some wage re-
glacement. These policies are well established, with France, Great

ritain and Italy having had laws requiring maternity benefits
{)rior to Wor'1 War 1, which are now part of more general paid sick
eave laws providing benefits for all workers unable to work for
medical reasons. Among the more industrialized countries ** - --
erage minimum paid leave is twelve to fourteen week: J
also providing the right to unpaid, job-protected leaves st
one year. Leave is provided either through a nationai paid sick
leave system or as part of a national family policy designed to en-
hance and support families. These countries are moving rapidly to
expand their policies to fathers, as highlighted by the nine Europe-
an Economic Community countries which now provide parental
leaves. The long-established practices of these countries stand in
marked contrast to tiie complete lack in this country of a standard
minimum policy for family leave.

Since the introduction of federal family and medaical leave legis-
lation, numerous states have begun to consider similar parental
leave initiatives. These state initiatives have been recently bol-
stered by the Supreme Court decision in Californic Federal Savings
and Loan Association v. Guerra, 479 U.S.—,107 S. Ct. 683 (1987),
which upheld the right of states to enact maternity leave laws.
During 1987;. 33 states, including the District of Columbia, consid-
ered family lgave legislation, four states passed parental leave laws
and three passed maternity leave laws. Connecticut passed a 24
week family and medical leave law for all state employees. Oregon
passed a law providing 12 weeks of unpaid parental leave for birth
or adoption oF a child for all workers employed by companies with
25 or more employees. Minnesota passed a six week parental leave
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law for birth or adoption covering workers at firms with 1 or
more employees. Rhode Island’s law provides 13 weeks of unpaid
parental leave for birth, adoption or the serious illness of a child
for all workers employed by firms of 50 or more. Iowa, Louisiana
and Tennessee passed maternity leave laws. These states join or
supplement the 11 states that had previously enacted laws or regu-
lations protecting the right to maternity leave (Colorado, Hawai’,
Mor..ana, Oregon, Connecticut, Kansas, New Hampshire, Massa-
chusetts, Washington, California and Iowa). It is expected that
many more states will be considering family leave legislation
during 1988. It also highlights the need for a federal minimum
standard on family and medical leave to provide uniform and con-
sistent coverage.

THE FAMILY AND MEGICAL LEAVE ACT SETS A MINIMUM LABOR
STANDARD

The Family and Medical Leave Act addresses the new predica-
ment facing families by turning to traditional labor law. It estab-
lishes a minimum labor standard for leave to sccommodate an
overriding societal interest in assisting families. 1t is based on the
same principle as the child labor law., the minimum wage, Social
Security, the safety and health laws, the pension and welfare bene-
fit laws, a8 well as other labor laws which establish minimum
standards for employment. Each of these standards arose in re-
sponse to specific problems with broad implications. The minimum
wage was enacted because of the societal interest in preventing the
payment of exploitative wages. Employers were working children
for long hours, under unsafe conditions, when the child labor laws
were enacted. The Social Security Act was based on the belief that
workers should be assured of minimal pension benefits at retire-
ment. The Occupational Safety and Health Act was intended to
assure that workers would not be subject to unsafe or unhealthy
conditions at work.

There is a common set of principles underlying each of these
labor standards. In each instance, a federal labor standard directly
addressed a serious societal problem, such as the expioitation of
child labor, or the exposure of workers to toxic substances. Volun-
ta.l;i corrective actions on the part of employers were inadequate,
with experience failing to substantiate the claim that, left alone,

all employers would act responsiblity. Finally, each law was en-
acted with the needs of employers in mind. Care was taken to es-
tablish a standard that employers could meet.

It is always a minority of employers who act irresponsibly. Most
employers pay a living wage, take steﬁs to protect the health and

safety of their work force, and offer their employees decent bene-
fits. A central reason that labor standards are necessary is to re-
lieve the competitive pressure glaced on responsible employers by
employers who act irresponsibly. Federal labor stan take
broad societal concerns out of the competitive process so that con-
scientious employers are not forced to compete with unscrupulous
employers.

e Family and Medical Leave Act was drafted with each of
these principles in mind and fits squarely within the tradition of

" 67




29

the labor standards laws which have preceded it. Rather than
being a new and untested “m: ndated benefit” as some critics have
claimed, the bill draws on well established principles of law law. In
the past, Congress has responded to changing economic realities by
enacting labor standards that are now widely accepted without
question. In drawing on this tradition, the FMLA pro, a labor
standard to address a significant new reality in today’s workplace.

EXPLANATION oF THE COMPROMISE BILL
INTRODUCTION

During subcommittee consideraticn of H.R. 925, Chairman Clay
and ranking minority member Roukema stated their intention to
work together with the Subcommittee members and others in an
effort to reach a bipartisan compromise that would be brought
before the full Committee. After extensive discussions which in-
cluded several members of Congress, a compromise on tle bill was
reached between Representatives Clay, Roukema and ranking Com-
mittee member James Jeffords (R-Vermont) that was ultimately in-
corporated in the bill approved by the Committee.

In approving the compromise, the “ommittee sought to achieve
the three purposes set forth in section 2(b): (1) to balance the de-
mands of the work place with the needs of the family and in so
doing, promote the stability and economic security of the family; (2)
to entitle employees to take reasonable family or medical leave for
certain critical periods in the life of a family, and (3) to accommo-
date the legitimate interests of employers.

The Committee has listened to the testimony of many hard-work-
ing and dedicated employees who spoke of great economic and per-
sonal hardship resulting from inadequate leave provisions. Their
testimony poignantly demonstrated the need for legislation to guar-
antee reasonable job protected leave for serious health conditions,
early child-rearing, anu care-taking for family menbers in serious
need. A broad coalition of women’s, labor, disability, civil rights, re-
ligious and other civic groups have endorsed both the original legis-
lation and the compromise.

The Committee also listened to the testimony, both for and
against the legislation, from employer associations as well as indi-
vidual employers. Several employers testified in favor of the legis-
lation, explaining how leave policies comparable to those in the bill
have benefited their companies. Other employers expressed con-
cern about the ability of small employers to accommodate a leave
standard and the cost of providing such leave. Most of the changes
made in the compromise bill address the probleins that were raised
by employers.

FAMILY LEAVE

The compromise bill makes available to employees up to 10
weeks of unpaid “family leave” over a two year period upon the
occurrence of certain events critical to the life of a family. An em-
ployee may take family leave upon the birth of their child or upon
the placement for adoption or foster care of a child with the em-
ployee. Family leave is also available when an employee needs to
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care for their child or parent who has a ‘“‘serious health conditio.”.
These provisions allow employees to ake time off from work to
care for their children or parents during times of acute family
need, secure in the knowledge that they can return to their jobs
when the leave period is over. Family leave is available to employ-
ees of either sex, preserving the Committee’s commitment to sex
equality as well as statutory and Constitutional requirements.

The amount of time allowed for family leave in the original bill,
eighteen weeks, was based on the period that child development ex-
perts suggested was the minimum time needed for newborns and
parents to adjust to one another. Dr. T. Berry Brazelton, chief of
the Child Development Unit at Boston's “hildren’s Hospital, rec-
ommended a minimum of four and one half months, explaining
that these early months involve crucial es of development t".at
are “predictable and are necessary for both the baby and for the
parent before |there is] a secure attachment.” This early period of
adjustment provides a crucial opportunity for cementing a family.
Such recommendations agply equally to adoption and foster care
placements, where attachment, particularly if the child Fas been
shifted among previous caretakers, is more difficult to achieve. In
addition, parents require a sufficient period of time to make safe
and adequate day care arrangemc:.:s for their new child, often a
challenging task given the oppcrtunity of existing day care options.

In the compromise biil, the family leave period has been reduced
to 10 weeks in re~p31se to concerns raised by employers about ac-
commodating the eig'iteen week minim'.m of the original bill. Em-
ployers maintained that it was signif cantly easier to adjust work
schedules or find temporary replacements over the shorter *ime
period. While nct ideal from the employees’ peripective, a ten ..eek
minimum repr -uts a middle ground between the family needs of
wor. ers and ¢ mnloyer's business needs. Of course, employers
are iree to, anc e encouraiesd to, provide longer leaves.

The availability of 10 weeks to care for a son, daughter or parent
with a serious health condition is also essential to the health of
families. For example, a child or parent incapable of self-care who
must undergo major »~urgery may require care while preparing for,
undergoing or recovering from the surgery. A family member with
a terminal illness desperately needs not only the physical care but
also the -motional support that only loved ones can provide. More-
over, employzes caring for the terminally ill child or parent have
their own compelling emotional need to provide care, comfort and
support in this most trying of circumstances.

TEMPORARY MEDICAL LEAVE

The comprise bill provides for up to 15 weeks over a 12 month
period of unpaid leave for workers temporarily unable to perform
the functions of their positions due to serious health conditions.
Leave would be available for the period of time an employee is
‘“‘unable to perform the functions’” of his or her ~~sition because of
either the underlying health condition or the need to secure medi-
cal treatment or supervision for thc* condition.

The minimum length of medical leave, which was twenty-six
weeks in the original bill, was shortened to fifteen weeks in the
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sompromise bill approved by the Committee. Again the length of
leave was shortened to accommoda* : roncerns raised by employers
that the longer period Jf leave was .20 burdensome. The original
sponsors felt the longer period was justified because f the effect a
?rolonged serious illness combined with job loss cz have on a
amily. Responding to concerns raised by employer. about the
{5 of Aeave, the Committee adopted fifteen weeks as a reasona-
e ground.

e purpose of this provision is to help provide reasonable job se-
curity to workers faced with serious health problems, including
ﬁ vy and childbirth. The loss of a job at the onset of a serious

th cor:dition substantially increases the physical, emotional
and financial strains on the worker and the family which is eco-
nomically dependent upon the worker's income. Moreover, a
worker ~ho has lost a job due to a serious her th condition often
faces futare discrimination in finding a job wuich has even more
devastating consequences for {he worker and his or her family.
Those families most severely affected by the lack of a temporary
medical leave are single-earner families with dependent children,
whether a family with one wage earner and one homemaker, or a
single-parent family. In such families, the loss of the wage earner’s
Jjob at a time of high medical bills and emotional trauma can push
the fanily into bankruptcy, homelessness, o che welfare, unem-
?loyment or social security income systems. The single- nt
amily whose sole wage earner loss his or her job faces truly dire
circumstances due to the lack of a second potential income to fall
back on. The medical problems, loss of job and wages, and the care
of dependent children must be faced alone. Dual-earners families
are frequently dependent on both incomes, and the loss of one
earner’s job due to a serious health condition can have conse-
quences as disastrous as those affecting the single-earner family.
The temporary medical leave requirement is intended to provide
basic, humane protection to the family unit when it is most in need
of help. It will also help reduce the societal cost born by govern-
ment and privete charity. Individuals or families with a member
who is jobless because of a serious health condition are likely can-
Jidates for public assistance or private charitable relief. Holding a
job open for a reasonable peiiod of time cignificantly improves the
chances of recovery for an individual or family. Not only does such
a recovery restore the family, but it also results in significant cost
savings in social services.
EXEMPTION OF SMALL BUSINESS UNDER THE COMPROMISE

A major change in the compromise bill was to significantly
e:ﬁ)and the small employer exemption. Under the compromise, the
bill will inititally cover only those employers with a total of fifty or
more employees. The compromise requires that a Commission be
€tablished which must report to Congress within two years about
the effect of famil{ and medical leave on small emloyers. After
three years, the bill would cover employers with thirty five or more
employees. Thus, Congress would have time to act on the report if
appropriate prior to the loweri:g to the exemption. The use of a
P in period has been applied in sim:lar legislation, including
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Title Vil of the Civil Rights Act of 1964 and the Age Discrimina-
tion Act of 1967.

"he exemption of employer with less than fifty employees means
...at 95 percent of all employers are excluded form the coverage of
the bill and 44 percent of all employees are exempted. An exemp-
tion of employers with less than thirty five employees excludes 92
percent of all employers. (The GAO estimates that given the other
coverage qualifications in the compromise, such as the one year of
service req.irement and the key employee exemption, with the
fifty employee exemption, the bill wor'd cover ar»roximately 40
percent of the workforce. See below.) Whole conccened about the
low coverage figures, the Committee, in recognition of the particiar
problems faced by small employers, approved a compromise which
exempts the small employer while providing coverage for workers
employed my medium and large sized companies.

e Commttee is confident that the bill would establish a norm
which most uncovered employers would try to match in ¢-der to at
tract and retzin good employees.

OTHER CHANGES MADE IN THE COMPROMISE

Several other significant concessions to concerns raised by the
business community were included in the compromise approve. by
the Committee. Under the new provisions, an employee is eligible
for leave only after having worked for at least 1,000 hours and
having been on the job for twelve months. Thus, the bill does not
cover part time or seasonal employees working less tha: 1,000
hours a year. This is the came part time ngl;yee exclusion con-
tained in the Employee Retirement Income urity Act of 1974
(ERISA) which regulates the coverage and paticipation of workers
in employer sponsored pension plans.

The compromise also enables employers to exempt key ~mployees
from coverage of the bill if the employer can demonstrat.: a busi-
ness necessity to do so. A key emplt;yee is an employee who re-
ceives a salary in the top 10 percent of tiie employer’s workforce or
is one of the five highest paid employees. The test for business ne-
cessity is whether granti’rlx‘% a key employee leave would cause
grievous economic harm. The provision was added in response to
the concern that sometimes a particular employee is of such vital
importance that his or her absense would have a demonstrable and
serious adverse economic imjact on a business.

Other provisions in the compromise clarified the original bill. Re-
duced leave, which occurs when an employee stays on the job but
works rednced hours, has to he mutually agreed upon between the
employer and employee. For our{)om of determining the size of au
employer, there is a geographic limitation of a 75 mile radius that.
applies to the aggregation of einployees at different facilities. This
provision recognizes the difficulties that an employer might have
in reassigning workers to geographically separate facilities. In addi-
tion, if two spouses work for the same emgloyer they must share
the family leave of one emplayee except when the leave is to care
“or a seriously ill child. In the case of Jeave for a serious medical
condition, an employer may require re-certification of the illness.
The damages an employer faces when there has been a violation of
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the act may be reduced if the employer acted in good faith. Finally,
the mandate of the commission established by the bill is modified
so that its purposes include a specific study of the effects of the Act
on small businesses as well as the effect of family and medical
leave policies in general.

Prior to the compromise, provisions had been added to .he bill in
response to problems pointed out by the business community. Sev-
eral of these provisions had been added during Committee mark-up
in the 99th Congress and remain in the compromise bill. The bill
continues to require that an employee notify a1 employer of his or
her intent to take a leave when the necessity for either family or
medical leave is foreseeable. In addition, when the necessity for
leave is foreseeable, based on planned medical treatment or super-
vision, the employee i3 required to make a reasonabple effort to
schedule the treatment or supervision so as not to unduly disrupt
the operations of the employer.

The bill includes extensive medical certification provisions. In ad-
dition to the requirement that an employee provided certification
of a serious health condition, the bill also entitles an employer, at
its own expense, to require that an employee obtain the opinion of
a second health care provider regarding the serious health condi-
tion. .

It is the Committee’s belief th..: the compromise bill properly ac-
commodates the legitimate concerns of the business community
while providing America’s employees basic leave and job security
rights when facing a period of great concern to their fawaily. The
compromise bill sets a uniform minimum standard for family and
medical leave that is a carefully balanced and crucial accommoda-
tion of work and family. The Committee believes that such a sta.ad-
ard is in the interest of employees, employers and families.

THE COMPROMISE BILL IS COST EFFECTIVE

The Committee believes that with the empioyer safeguards now
included in the co;xigromise bill, possible short term costs to an em-
ployer in accommodating the leave requirements will be more than
offset in long term savings. Expressions of concern akout the costs
imposed by the bill have often overlooked the expense of firing
workers and hiring replacements. Placing a1, employee on unpaid
leave and hiring a temporary replacement or redistributing the
work within the firm is oftens less expensive than .iring the cur-
rent emp.oyee and hiring a permanent replacement. The bill wili
increase the likelihood that employees will remain with an employ-
er and the retention of a loyal workforce has been shown to result
in productivity gains as well as savings on costs for recruiting,
hiring, and training replacement workers.

In addition to these direct employer savings, a minimum leave
policy results in cost savings to families and society as well. In its
1987 study “Costs to Women and their Families of Childbirth and
Lack of Parental Leave”, the Institute for Women’s Policy Re-
search found that the cost to women without leave, in lost wages
and longer unemployment, averages $457 per individual over the
two yeais after the birth of a child and a total cost of $225 million
for all women. The cost to society in transter payments to women
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who had or adopted children was estimated at almost $108 million

a ,

ﬁ: General Accounting Office (GAO) has also substantiated the
cost effectiveness of the bill. In response to a request from subcom-
mittee Chairman Clay and ranking mir.ority member Roukema,
the GAO conducted a cost estimate of H.R. 925, as modified by the
compromise. Using 1987 census data to determine the number of
workers potentially prote.ted by the bill, the GAO conducted a
survey of 80 firms in two metropolitan labor markets—Detroit,
Michigan and Charleston, South lina—to obtain data on the
practices and experiences of actual employers.

The GAO determined that the bill's aggregate costs to all em-
ployers with a workforce of more than fifty would be at most $188
m.ll{l' ion annually. When the bill covers employers of 35 or more the
annual cost only increases to $212 million. The GAQO found that
most of this cost derives from the continuation of health benefits
provided for under the bill. Based on existing data and the experi-
ence of the surveyed employers, the GAO found that little or no
cost will arise from repla: 'ng workers on leave nor from losses in
productivity. Their survey found that less than one-third of all
workers to take leave are replaced and when they are r?laced, the
eos:s were either similar to or less than the wages of the workers
on leave.

While the costs of providing unpaid leave ar: lov:, the GAO
found that the number of workers protected by such leaves are sub-
stantial. The GAO calculated that apg:’oximately 1,675,600 workers
are litely to be eligible to benefit from unpaid leave under the
covupromise (840,000 workers are likely to benefit frora leave for
varth or adoption, 225,000 workers from leave to care for a serious-
{y ill)child or parent, and 610,000 workers from temporary medical
eave).

Finally, the GAO estimate likely overstates the costs of the bill.
The GAO assumed that all workers who are eligible to take leave
will take the full 10 weeks of family leave permitted. The GAO’s
own survey feund that 84 percent of the women who took family
and medical leave incident to childbirth o adoption returned
within 10 weeks. The GAO also did not take into consideration the
key employee exemption for the top 1® percent of salaried emrloy-
ees. Nor did the GAO reduce its cost est:mate for existing employer
family and medical leave policies or state mandates. The GAO cost
estimate confirmed that this legislation benefits a significant
number of workers with little cost to most employers.

CoMMITTEE VIEWS
FAMILY LEAVE

The bil'osrovides for up to ten weeks of family leave over a two
year period incident to the birth or placement for adoption or
foster care of a chiid. Family leave may also be taken in order to
care for a child, a dependent son or daughter over the age of eight-
een or a parent who a serious health conditica.

The phrase “in order to care for”, in section 103(a)}1XC), is in-
tended to be read broadly to include both physical and psychologi-
cal care. Parents provide far greater psychological comfort and re-
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assurance to a seriously ill child than others not so closely tied to
the child. In some cases there is no one else other than the child’s
parents who could care for him or her. The same is often true for
adult children caring for a seriously ill parent. Employevs are thus

the right to a period of leave to attend to their child’s or
parent’s basic needs, both during periods of inpatient care and
during periods of home care, when such child or parent has a seri-
ous health condition.

A father, as well as a mother, can take family leave because of
the birth or serious health condition of his child; a son as well as a
daughter is eligible for leave to care for a parent. Such leave can
generally be taken at the same time, on an overlapping basis, or
sequentially, as long as it is taken “because of  one of the circum-
stances i in section 103(a). Section 103 make it possible,
among other things, for a father to take a family leave during his
wife's chiidbrith and recovery, an especially crucial ‘ime, whether
the wife is a homemaker or an employee on te- -ary medical
leave. More generally, it permits families to cho ‘hich parent
will attend to extraordinary family responsibilit: ..« light of the
family’s preferences, needs, career concerns, an. >conomic consid-
erations.

In the case of a placement for adoption or foster care, under sec-
tion 103(aX1XB), leave may be taken upon the actual arrival of a
child or may begin prior to arrival if an absence from work is re-
quired for such a placement to Prooeed.

The terms “son or daughter” and “parent” in section 103 must
be read in light of the definitions of those terms in sections 101(11)
and 101(12) of the bill. Many children in the United States today do
not live i- traditional “nuclear” families with their biological
father and .nother. Increasingly, the people who care for children
and who therefore find themselves in need of workplace accommo-
dation for their child-care responsibilities are the child’s adoptive,
step, or foster parents, or their guardians, or sometimes simply
their grand nt or other relative or adult. This legislation deals
with such families by tying the availability of “parental” leave to
the birth, adoption, cr serious health condition of a “‘son or daugh-
ter,” and then defining the term “son or daughter” to mean “a bio-
logical, adopted, or foster child, stepchild, legal ward, or child of a
person standing in loco parentis * * * (Sec. 10i(11).) In choosing
this definiti language, the Committee intends that the terms
“son or daughter” and “parent” be broadly construed to ensure
that the employees who actually have the day-to-day responsibility
for caring for a “son or daughter” or who have a biological or legal
relationship to that ‘“son or dau‘;,'hter" are entitled to leave.

An employee is also eligible for family leave to care for a son or
daughter over 18 years of age if he or she has a serious health con-
dition and is “incapable of self-care because of a mental or physical
disability.” (Sec. 101(11XB).) The bill recognizes that in special cir-
cumstances, where a child has a mental or physical disability, a
child’s need for ntal care does not end when he or she reaches
18 years of age. In such circumstances, parents continue to have an
active role in caring for their sons or daughterr over eighteen years
of age. A dependent adult son or daughter who has a serious health
condition and who is incapable of self-care because of a mental or
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physical disability presents the same compelling need for parental
care as the child under 18 years of age with a serious health condi-
tion. The nature of the son or daughter's serious health condition
wich would warrant leave under this provision would be similar to
those warranting leave to care for sons and daughters under 18
years of age and nts.

Section 103(aX1XC) also provides for a leave to care for an em-
ployee’s parent who has a serious health condition. Under this pro-
vision, an employee could take leave to care for a parent of any age
who, because of a serious mental or physical condition, is le to
care for his or her own basic hygienic or nutritional needs or
safety. Examples include a parent whose daily living activities are
im by such conditions as advanced Alzheimer’s disease,
stroke, severe clinical depression or who is recovering from major
surgery or in the final of a terminal illness.

Family leave may be taken on a reduced leave basis if to
by the employee and employer as set forth in section 103(b). Any
reduced leave schedule agreed to shall not result in a reduction in
the total amount of leave to which an employee is entitled. A “re-
duced leave schedule” is defined as “leave scheduled for fewer than
an emploxee’s usual number of hours per workweek or hours per
workday.” (Sec. 101(8).)

The availability of reduced leave is crucial if the purposes of
family leave are to be carried out in some instances. the leave pro-
vided by this bill is unpaid. It is thus, as a practical matter, un-
available to those families who simply cannot afford such a leave.
If the choice is between full-time leave and no leave at all, these
families, whose number is likely to be substantial, will be denied
the important benefits of the leave. Reduced leave permits these
families to experience some of the ber.efits of the bill while main-
taining economic self-sufficiency. We & nticipate that reduced leave
will o..en be perceived as desirable by emplyers who would often
prefer to retain a trained and experienced employee part-time for
the weeks that the employee is on leave rather than hire a full-
time temporary replacement.

Family leave under section 103 shares a number of statutory
terms, definitions and ancillary provisions with temporary medical
leave under section 104. Moet centrally, section 103 grants family
leave to an employee for the care of a child or parent who has
“gserious health condition,” a term defined for purposes of both sec-
tion 103 and 104 in section 101(10). Mo-eover, both sections 103 and
104 provide that leave taken in connection with a serious health
condition may be taken “intermittently when medically neces-
sary.” (Sections 103(aX3); 104(aX2).) Both provisions require, where
the need for leave is foreseeable, that the employee provide the em-
ployer with prior notice “in a manner which is reasonable and
practicable,” 103(eX1), (2XB), 104(dX2); and that health treatment
and supervision be scheduled so as not to disrupt unduly the oper-
ations of the employer. (Sections 103(eX2)A), 104(dX1).)

Finally, the certification requirement of section 105 applies not
only to temporary medical leave under section 104, but also to
family leave for serious health conditions under section 103(aX1XC).
In each of these ins.~nces of common language or common provi-
sions, the policies, concerns and interpretations discussed in con-
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nection with the temporary medical leave requirement apply to
family leave as well.

Section 103(d) (1) and (2), governing situations where an emplcyer
has a policy of paid family leave and providing for the substitution
of paid leaves of various kinds for the unpaid leave mandated by
thie legislation, also has its parallel in section 104(c). Both provi-
sions clarify that where an employer has a paid family or tempo-
rary medical leave policy, the remainder of the statutory period (up
to 10 workweeks for family leave, up to 15 workweeks for medical
leave) may be unpaid. The provisions on substitution of other types
of paid leave diverge with respect to the type of paid leave that
may be substituted. While both permit the substitution of paid va-
cation leave, the family leave provision also allows substitution of
paid personal leave and family leave while the temporary medical
leave provision allows substitution of paid sick leave or medical
(temporary disability) leave, in cases where these apply to the con-
dition in question. As stated in section 104(cX2) nothing in the Act
requires an employer to provide paid sick leave or medical leave in
any situation in which the employer does not normally provide
such leave. In both the case of family and medical leave, what is
contemplated is that analogous leaves which are paid may be sub-
stituted for the bill's unpaid leave in order to mitigate the financial
impact of wage loss due to family and temporary medical leaves. Of
course, the employer may not trade shorter periods of paid leave
specified in subpart 2) of sections 103(d) and i04(c) for the longer
periods prescribed by the Act; read together, subsections (1) ard (2)
of 103(d) and 104(c) mean that an employe> s entitled to the bene-
fits of the shorter paid leave, plus any remaining leave time made
available by the Act, cn an unpaid basis.

Finally, section 103(f) provides a limitation on the right to take
family leave when both spouses are employed by the same employ-
er. Under section 103(f), if both parents are employed by the same
employer, the total amount of leave that the parents may together
take is limited to 10 weeks, except when such leave is needed to
care for a seriously ill child. Thic provision is intended to prevent
any employer from being penalized for or discouraged from employ-
ing married couples.

MEDICAL LEAVE

Unpaid temporary medical leave is provided only for workers
with a “serious health condition.” The definition of that term in
section 101(10) is broad and intended to cover various types of phys-
ical £.1d mental conditions.

With respect to an employee, the term “serious health condition”
is intended to cover conditions or illnesses that affect an employ-
ee’s health to the extent that he or she must be absent from work
on a recurring basis or for more than a few days for treatment or
recovery. Analogously, with respect to a child or parent, the term
“gerious health condition” is intended to cover conditions or illness-
es that affect the health of the child or parent such that he or she
is similarly unable to participate in school or in his or “er regular
daily activities.
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The term “serious health condition” is not intended to cover
short-term conditions for which treatment and recovery are very
brief. It is expected thut such conditions will fall within even the
most modest sick leave Folicies. Conditions or medical procedures
that would not normally be covered by the legislation include
minor illnesses which last only a few days and sulégical procedures
which typically do not involve hospitalization and require only a
brief recovery period. Complications arising out of such procedures
that develop into “serious health conditions” will be covered by the
Act. It is intended that in any case where there is doubt whether
coverage is provided by this Act, the general tests set forth in this
paragraph shall be determinative. Of course, nothing in the Act is
intended or may be construed to modify or affect any law prohibit-
ing discrimination on the basis of race, religion, color, national
origin, sex, age, or handicapped status, as section 401 clarifies.

xamples of serious health conditions include heart attacks,
heart conditions requiring heart bypass or valve operations, most
cancers, back conditions requiring extensive therapy or surgical
procedures, strokes, severe respiratory conditions, spinal injuries,
appendicitis, pneumonia, emphysema, severe arthritis, severe nerv-
ous disorders, injuries causeJ by serious accidents on or off the job,
ongoing pregnancy, miscarriages, complications or illnesses related
to pregnancy, such as severe morning sickness, the need for prena-
tal care, childbirth and recovery from childbirth. All of these condi-
tions meet the general test that either the underlying health condi-
tion or the treatment for it requires that the employee be absent
from work on a recurring basis or for more than a few days for
treatment or recover; E%ﬁ y also involve either inpatient care or
continuing treatment or supervision by a health care provider, and
frequently involve both. For example, someone who suffers a heart
attack gererally requires both inpatient care at a hospital and on-
going medical supervision after being released from the hospital;
the patient must also be absent from work for more than a few
days. Someone who has suffered a serious industrial accident may
require initial lengthy treatment in a hospital and periodic physi-
cal therapy under medical suﬁervision thereafter. A cancer patient
max' need to have periodic chemotherapy or radiation treatment,
and a patient with severe arthritis may require periodic treatment
such as physical therapy. A pregnant Eatient is gencrally undes
continuing medical supervision before childbirth, may require sev-
eral days off for severe morning sickness or other complications, re-
ceives inpatient care for childbirth and several days thereafter, and
is under medical supervision requiring additional time off during
the recovery period from childbirth. The lef:lative history of the
ancy Discrimination Act established that the medical recov-
ery period for a normal childbirth is 4 to 8 weeks, with a longer
period where surgery or other complications develop.

All of these health conditions require recurri:f absences of more
than a few days from work either for the condition or ope.ation
itself or for continuing medical treatment or supervision (e.g., phg:
ical therapy for accident victims or severe arthritis patients).
cause continuing treatment or supervision may sometimes take the
form of intermittent visits to the doctor, section 104(a)X2) of the bill
specifically permits an employee to take the leave “intermittently
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when medically necessary.” Only the time actually taken is charged
against the employee’s entitlement.

Section 104(d) of the bill accommodates employer needs in “any
case in which the necessity for leave under this section is foreseea-
ble based on planned medical treatment or supervision”, by requir-
ing the employee to make a reasonable effort to schedule the treat-
ment or supervision so as not to disrupt unduly the employer’s op-
erations (subject to the approval of the employee’s doctor or other
health care provider) and in addition, to give the employer prior
notice of the treatment or supervision in a manner wl;ﬁch is rea-
sonable and practicable. By “reasonable and practicable”, the Com-
mittee intends for the employee to give notice in a timely manner
and in sufficient time for an .ployer to make suitable arrange-
ments for the employee’s leave 80 as to avoid undue disruption to
the employer.

This s ion (104(d)) clarifies that the section 104(a) require-
ment concerning the employee’s inability to perform his or her job
functions due to a serious th condition contemplates mabll‘.'loty
caused either by the underlying condition or by the need to receive
medic | treatment or supervision for it. Someone requiring treat-
ment o¢ supervision that can be scheduled to accommodate the em-
ployer’s convenience obviously may not have a condition which at
the tin.e of making the scheduling decision prevents the employee
from performing the functions or the job (i.e., someone who n a
hernia operation or prenatal care or has early cancer). However,
such an employee does need medical treatment or supervision and
must at some point be absent from work to receive it, and hence is,
at the time of receiving treatment or sv_servision, “unable to per-
form the functions of such employee’s position.” A narrower con-
struction of the operative language of section 104, under which
leave would be available only when the employee literally was so
physically or mentally incagacitated that he or she could not work,
would deny protection for leaves for treatment or supervision es-
sential to avoid that very incapacity or facilitate recovery from it, a
construction that is contrary to common sense and would seriously
undermine the purposes of the bill.

Another provision designed {0 accommodate employer needs is
found in section 105, concerning certification of the serious health
condition. This provision :s desiﬁned as a check against employee
abuse of the temporary medical leave. Thus, the employer may re-
quire the employee to provide certification b; the employee’s own
health care provider who, under section 101(7), can be a person li-
censed to provide health care services or someone determined by
the Secre of Labor to be capable of providing such services. The
Secretary of Labor shall issue regulations determining those per-
sons capable of providing health care services.

The required content of the certification parallels those already
in general use by insurers and is to include the date on which the
condition began, its probable duration, and the medical facts con-
cerning the condition. In cases of medical leave, the certification
must also state that the emgloyee is unable to perform the func-
tions of his or her position. In cases of family leave to care for a
seriously ill ci.ild or parent, the certification shall also contain an
estimate of the amount of time the employee is needed to care for
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the child or parent. In addition, if the employee’s serious health
condition prevents him or her from performing his or her job func-
tions, section 106(d) clarifies that the emplover and employee are
free to to an alternative job which the employee is able to
perform despite the condition. In this instance, the employer is also
free under section 105(c) to request (but not require) the employee
to provide additional certification concerning the “extent to which
the employee is unable to perform the functions of the employee’s
position”. Section 106(d) specifies, however, that performance in the
alternate job, if agreed to, does not constitute use of the temporary
leave. Finally, under section 105(d), if the employer has reason to
question the original certification, the employer may, at its own ex-
pense, require a second certification from a different health care
provider chosen by the employer. Such a health care provider may
not be employed by the employer on a regular basis. Under section
105(e), the employer may require reasonable periodic recertifica-
tions. The certification shall, when possible, be provided in advance
or at the commencement of the leave. If the need for leave does not.
allow for this, such certification should be provided reasonably
soon after the commencement of the leave.

Under section 104(b), temporary medical leave may bc unpaid,
except to the extent that an employer already provides a puid tem-
porary medical leave benefit. But section 104(cX1) permits an em-
ployer who provides paid temporary medical leave for a period of
fewer than 15 work weeks a year, to provide the additional weeks
of leave needed to attain the full 15 week leave on an unpaid basis.
Section 104(cX2) also permits either the employee ur the employer
to elect to substitute any of the employee’s accrued paid vacation
leave, sick leave, or medical leave Jor any part of the 15 week
period, except that the employer is not required by this Act to pro-
vide paid sick leave or medical leave in any situation in which the
employer does not normally provide such leave.

EMPLOYMENT AND BENEFITS PROTECTION

An employee taking either family or medical leave under this
bill is “entitfed, upon return from such leave,” to restoration to his
or her previous position or an “equivalent position with equivalent
benefits, pay, and other terms and conditions of empoyment.” (Sec.
106.) This provision is central to the entitlement provided in this
bill. The right to restoration extends until the expiration of the
leave dprovided for in the Act. If an employer permits a leave to
extend beyond the required period under the Act, the right of res-
toration provided under this Act does not extend during such addi-
tional period.

The Ccmmittee recognizes that it will not always be possible for
an employer to restore an employee to the precise position held
before taking leave. On the other hand, employees would be greatly
deterred from taking leave without the assurance that upon return
from leave, they will be reinstated to a genuinely equivalent posi-
tion. Accordingly, the bill contains an appropriately stringent
standard for assigning employees returning from leave to jobs
other than the precise positions which they previously held. First,
the standard of ‘“equivalence”—not merely ‘“comparability’” or
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“similarity’’—necessarily requires a correspondence to the terms
and conditions of an emplovee’s previous position. Second, the
standard encompasses all “terms and conditions” of employment,
not just those specified. This standard for evluating job equivalence
under section 106(aX1XB) parallels title VII's standard for evaluat-
ing job discrimination in 42 U.S.C. sec. 2000e-2(aX1), which prohib-
its “discriminatfion] with respect to [an employee’s] compensation,
terms, conditions, or privileges of employment.” For purposes of job
equivelence, the Committee intends that the statutory language
contained in section 106(aX1XB) of this Act shall be interpreted as
broadly as similar language in section 703(aX1) of Title VII.

Section 106(aX2) makes explicit that an employer may not de-
prive an employee who takes leave of benefits accrued before the
date on which the leave commenced. Nothing in the bill, however,
should be construed to entitle an employee to the accrual of any
seniority or benefits during any period of leave, nor does this sec-
tion entitle .he restored employee to any rith, benefit, or position
of employment other than any right, benefit or position to which
the employee would have been entitled had the employee not taken
leave. (Sec. 106(aX3XAXB).) This me ins that, for example, if but for
being on leave, an employee would have been laid off, the employ-
ee’s entitlement to be rehired is whatever it would have been had
the employee not been on leave.

Under section 106(aX4), the employer may have a formal compa-
ny policy which requires all employees to obtain medical certifica-
tion from the employee’s health care provider that the employee is
able to resume work.

Section 106(b) contains a_limited exemﬁgm from the require-
ments of sections 103 ana ic4 for certain highly compensated em-
ploiees. An employee is to be considered highly compensated if
such salaried emplt:'\;ee is among the highest paid 10 percent of em-
ployees or one of the 5 highest paid employees of the emplo[\;lees
employed by the employer within 75 miles of the facility at which
the employee is employed. For such employe<s, restoration may be
denied if (A) such denial is necessary to prevent substantial and
grievious economic injury to the employer’s operations, (B) the em-
ployer notifies the employee of its intent to deny restoration on
such basis at the time the employer determines that such injury
would occur, and (C) ir any case in which the leave has com-
menced, the employee elects not to return to employment after re-
ceiving such notice. In measuring grevious economic harm, a factor
to be considered is the cost of losing a key employee if the leave is
not granted. A key employee who takes leave is still eligible for
continuation of health benefits although such employee m2y not be
eligible for reinstatement. |

ion 106(c) requires an employer to maintiin hzalth insurance ‘
benefits during periods of family and medical leave at the level and
under the conditions coverage would have been provided if the em-
ployee lLiad continued ir employment continuously from the date |
the employee commenced the leave until the date of job restora- |
tion. The employer must maintain such coverage under anl{egroup
health ,plan, as defined in section 162(iX3) of the Internal enue
Code of 1954. Nothing in this section requires an employer to pro-
vide health benefits if it does not already do so at the time the em-
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gloyee commences leave. Section 106(c) is strictly a maintenance of
nefits provision. It should be noted, however, that if an employer
establishes a health bencfits plan during an employee’s leave, sec-
tion 106(c) should be read to mean that the entitlement to health
benefits would commence at the same point during the leave that
the employee would have become entitled to such benefits if still on
the job. Leave taken under this Act does not constitute a qualifying
event (as defined in section 603(2) of the Employee Retirement
Income Security Act ur 1974) under the continuation of health ben-
efit provisions contained in Title X of the Consolidated Omnibus
Budget Reconciliation Act of 1985 (P.L. 99-272). However, a qualify-
ing event may occur when it becomes known that an employee is
not returning to employment and therefore ceases to qualify for
health benefits under this Act.

Section 106(d) permits an employer and an employee to mutually
agree to alternative employment provided that such agreement
does not reduce the employee’s period of entitlement to unpaid
medical leave under the Act. Nothing in this section shall preclude
an employer who nrovides £ﬁd medical leave from offering alter-
native employment on conditions other than required by this sec-
tion to an employee on paid leave. However, if an employee refuses
such an offer of alternative employment, the employee retains the
right to unpaid leave.

MAINTENANCE OF HEALTH BENEFITS UNDER MULTIEMPLOYER PLANS

Section 106(c) of the bill requires an employer to maintain cover-
age under any group health for the dur: tion of the employee’s
family or temporary medical leave, at the level and under the con-
ditions, coverage would have been provided had the employee con-
tinued in employment cortinuously from the date when the leave
commenced until the date the employee is restored or, if earlier,
the date on which his or her emplovment would have terminated.

the case of an employer that contributes to a multiemployer
health plan (i.e., a health ‘Flan to which more than one employer is
required to contribute and which is maintained pursuant to one or
more collective bargaining ments), this uirement means
that the employer by which the employee is employed when he or
she takes the leave must continue contributing to the plan on
behalf of that employee for the duration of the leave, as if the em-
rloyee had continued in employment throughout the period of
eave. This is the rule unless the plan expressly provides for some
other method of maintaining coverage for a period of family or
temporary medical leave. The employee’s benefit rights shall con-
tipue to be governed by the terms of the plan.

Regardless of whether an employer is obligated to contribute to a
multiemployer health plan on behalf of its employees pursuant to a
collective bargaining or other agreement, the terms of a plan, or
under a duty imposed by labor-management relations law, the em-
ployer, unless the plan expressly provides otherwise, shall for the
duration of the leave period be obligated to continue contributing
as if the employee were not on leave, notwithstanding any terms of
any eollectiveog::ﬁuining or other agreement to the contrary, and
the employee s look to the plan for his or her benefit rights.
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The Committee recognizes that multiemployer plans need to re-
ceive contributions to finance benefit coverage. To ensure that a
plan receives employer contributions, tae obligation to contribute
imposed by the bill, like other statutory obligations imposed by cur-
rent law, shall be considered an obligation enforceable under 29
U.S.C. sec. 1145 (relating to delinquent contributions to multiem-
ployer plan). This is not intended to preclude any other means of
enforcement that the plan may provide or be entitled to pursue,
but to vest 2 plan with an absolute right to invoke section 1145.

During that period of leave, the employer shall make contribu-
tions to the plan at the same rate and in the same amount as if the
employee were continuously employed. Unless the contrary is
clearly demonstrated by the employer (or by the plan, where appro-
priate), it shall be assumed that the employee would have contin-
ued working on the same schedule, at the same wage or salary, and
otherwise under the same terms and conditions as he or she nor-
mally worked before going on leave. So, for example, if the employ-
ee normally worked 160 hours a month before taking family or
temporary medical leave and the employer is obligated to contrib-
ute to a multiemployer health plan at the rate of $1.25 an hour,
the employer would be obligated to continue contributing to the
plan on behalf of the employee during the leave period at the rate
of $1.25 an hour for 160 hours a month, unless the employer clear-
ly shows that the employee would have worked fewer hours, or the
plan clearly shows that e-aployee would have worked more hours,
had he or she not been on leave.

A plan may adopt more specific rules governing an employer's
contribution obligation during the leave period. For example, a
plan may adopt a rule that an employee’s normal number of work
hours a month is the average number of work hours a month over
the month (or a period of months) immediately orior to the employ-
ee's leave period. A plan could adopt rules which accommodate its
particular reporting period (e.g., monthly, weekly). Also, the Com-
mittee intends tiat an employer shal! provide the plan with what-
ever informstion ir appropriate to assist the plan in determining
an employee’s stawus and whether the employer has an obligation
to contribute or behalf of the employee.

The bill does not give an employee on family or temporary medi-
cal leave any greater rights or benefits under a multiemployer plan
than an employee who is not on such leave. The same conditions of
coverage shall apply to an employee on such leave as apply to an
employee who is not on such leave from the employer. This in-
cludes any obligations and conditions with respect to employee con-
tributions.

And, of course, these obligations apply only with respect to an
“eligible employee” within the meaning of section 101(3) of the bill;
that is, an employee who has met the length of employment stand-
ard. Neither the employer nor th~ multiemployer plan has any ob-
ligation under the bill with respect to persons who are not “eligible
employees.”
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PROHIBITED ACTS

Tio C.mmittee recognizes the possibility that an employer. in
certain circumsances, may seek to induce an employee not to toke
the entitled leave or to retaliate against an employee for taking
leave. The bill makes clear that an employer’s interfi::nce with or
attempts to restrain or deny the exercise of or the attempt to exer-
cise any right provided by this Act is unlaw.al. This prokibition in-
cludes, but is not limited to, threats of reprisal or discrimination
aﬁ:ix::t any individual for opposing any pructice made unlawful by
this Act.

It is also unlawful for an employer to discharge or in. any other
manner discriminate against an employee because such emplo
has filed a charge, has instituted a proceeding under or relatec{ebg
the bill, has given or is about to give information in connection
with any inquiry or proceeding relating to a right provided under
this kill or has testified or is about to testify in any inquiry or pro-
ceedin- relating to a right provided under this bill.

ADMINISTRATIVE PROVISIONS AND CIVIL REMEDIES

Tuc temporary medical and family leave provisions are time spe-

cific in twe important respects: first, by the duration .. the leave
once granted, and second, if not granted in a timely manner the
right is effectiv-ly lost. Cognizant of the time specific nature of the
rights created, the bill contains an enforcement scheme designed to
provide the most readily available and timely enforcement system
possibie. It is, therefore, the clear intent of the Committee that all
time requirements set forth in the bill be expeditiously met, and
that every effort be made to act expeditiously in resolving these
cases.
Tha~ basic conponents of the Act’s enforcement mechanisms are
adm .strative investigation and hearings cortaining strict dead-
lines, alternative judicial enforcement, and the requirement of sig-
nificant remedies for noncompliance. The availability of an admin-
istrative scheme means that aggrieved employees will have access
to an already existing Department of Labor structure manda.ed to
investigate and prosecute their c:aims. At the same time, the impo-
sition of strict .ime deadlines for action will avoid many of the
?roblems of delay and inaction that often pla%ue administrative en-
orcement. It is the Cornmittee’s intent that all civil remedies apply
to state employees as well, including the right to sue their employ-
ers.

Just as important is the relief provided. Providing for the award
of atborne{: fees to prevailing parties will ensure both that attor-
neys will willing to represent emploieees to assert their righ:s
under the Act and that emgloyers will be dete.red from violating
the provisions of the law. Similarly, the provision of mandatory
money es serves the dual purposes of (1) ~nscring that em-
ployees will recompensed for their actual losses and _he pain
ar” suffering in being denied leave and thus having to initiate
legas action in order to assart their rights and (2) adding to employ-
ers’ incentives to chmply. Actual losser include any actual expenses
resulting from a denial of medical benefits in violation of the provi-
sions of this Act. It is the Committee’s intent that the relief author-
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ized in this section be available agair ‘.c state employers to the full
extent that is Constitutionally permissible.

An individual who believes he or she has been denied any of the
rights guaranteed by che Act (including but not limited to restora-
tion to the same or equiva'ent position following a temporary
family or medical leave, or zintenance of health insuranc. bene-
fits during the leave), or who has reason to believe that he or she
will be denied any such rights, may file a charge with an office of
the Department of Labor or may bring a civil action to enforce the
provisions of this Act. An administrative charge must be filed
within one year of the violation. Charges may be filed on behalf of
a person or a class of individuals. The Secret. y of Labor must in-
vestigate the charge and make a determination within 60 days; if
the determination is that there is a reasonable basis for the ckarge,
the Secretary must issue and prosecute a complaint. An on-the-
record hearing befo-e an administrative law judge (“ALJ”) must
begin within 60 drys of the issuance of the complaint (unless the
ALJ has reasc~ ‘0 beiieve that the purposes of the Act would be
best furthered .,y «idowing more time to prepare for a hearing).
The ALJ’s find'ngs, conclusions, and order for relief must be issued
within 60 days of the hearings’ end. The ALJ’s decision becomes
the ..aal ageacy decision unless appealed and modified by the Sec-
retary; the final agency decision may be reviewed in a federal court
of appeals. If no such 1eview is sought, the Secretary may petition
the appropriate federal district court for enforcement of the final
agency o.der.

If the Secretary has dismissed or failed to take action on a
charge within 60 days after filing, the individual who filed the
charge mi+ ciect to file an action directly in federal or state court,
instead of continuing with the administrative enforcement proce-
dure. The individual may also elect to proceed in court if the Secre-
tary, at any point in the administrative procedure, fails to fulfili
hig or her obligations under the Act.

L charging party may elect, before the commencement of the
hearing, to be a party. This will allow that party to present evi-
dence and testimony and to participate fully in the subsequent pro-
ceedings in the case. Such election does not, however, relieve the
Secretary of his or her duty to prosecute the complaint.

At any time between the filing of a charge and the issuance of
the ALJ’s findings ar.d conclusions, the parties may negntiate and
agree to a settlement. Before the issuance of a complaint, any such
agreement entered into by the charging party and the charged em-
ployer is effective, unless the Secretary determines within 30 days
after notice of the settlement, that such is not generally consistent
with the purposes of this title. After the compiair.t has been issued,
it is the Secretary’s duty to prosecute the complaint and conse-
quently any settlement agreement will be negotiated between the
Secretary and the party charged. Such agreement may not be en-
tered into over the objectic . of the charging party, unless the Sec-
retary determines that the settlement provides a full remedy for

the charging party.
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COMMISSION ON FAMILY AND MEDICAL LEAVE

Title I of this Act establis’ es a bipartisan commi.sion, to be
known as the Commission on Family and Medical Leave, to con-
duct a comprehensive study of existin~ and proposed family and
medical leave policies and the potential costs, benefits, and impact
on productivity of such policies on businesses, especially businesses
which employ fewer than 50 employees. The Commissica will be
composed of 12 voting members and 2 ex-officio members The r -
joritg and minority leadership of the House of Representatives ruu
the te shail each appoirt one member of Congress to the Com-
miseion and two additional Commission members selected by virtue
of their zzpertise in family, medical and labor-management issues,
including small business representaiives. The Secretary of Health
and Human Resources and the Secretary of Labor sh-]] serve as
nonvoting e:-officio members.

It will be the task of the Commisgion to explore the relevant
faniily and medical leave issues and options and to make recom-
mendations to Congress within two yesrs of its first meeting. The
two year study period is timed so as to provide Congress with an
additional year to consider the report of the Commissior prior to
the changg in the small employer exemption to coverage of en.ploy-
ers with 35 or more employees.

MISCELLANEOUS

Tiiie IV of the Act contains misceilanevus provisions concerning
the effect of this legislation on other legislation and or existing em-
E:oyment benefits, encouraging more 45enerous leave policies, -

tions, and effective dates. Section 401(a) _ :nerally provides that
nothing in the Act shall be construed to modify or affect in any
way any Federal or state law prohibiting discrimination on th
basis of race, religion, color, national origin, sex, age or handi-
capped status. Thus, for example, ncthing in this legislation may
be read to affect or amend Title VII of the 1964 Civil Rights Act, 42
89%"?) sec. 2000e et seq., a8 amended by P.L. 95-555, 92 Stat. 2076

The bill is also not intended to modify or to affect the Rehabilita-
tion Act of 1973, as amended, or the regulations concerning em-
%lhoyment which have been romulgated pursuant to that statute.

us, the leave provisions of this bill are whollly distinct from the
reasonable accommodation obligations of employers who receive
Federal financial assistance, whc contract with the Federal govern-
ment, or of the Federal government itse'f. Employees with disabil-
ities who meet easential jub requirements mal¥ request such accom-
moJations as job restructuring or the modification of equipment
under the 1973 Ac.. See, e.g., 45 CFR Sec. 84.11 et seq. The me
of the Act is simply to apply the leave pruvisions of the bi ! to ali
employees and employers within its coverage, and not to modiiy al-
ready existing rights and protections.

Section 401(b) deals with state and local laws, and makes clear
that state and local laws providing greater leave rights than those
provided herein (assuming state and locul compliance with all
other Federal laws) may continue to exist. Thus, for exawple, if a
state were to guarantee a longer period of family leave to all em-
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ployees or to make it a paid leave, nothing in *+.2 Act could be read
to supersede the state law.

Similarly, section 402(a) specifies that c.n::’o-ers must continue
to comply with collective bargaining agreements or ¢mployment
benefit plans providing greater benefits than the Act. Conversely,
section 402(b) makes clear that rights under the Act cannot be
taken away by collective bargaining or employer plans.

Finally, section 404 provides that the Secretary of Labor may
prescribe the necessary regulations for famil,y and temporary medi-
cal leave, and section 405 sets forth the Act’s effective dates. Gen-

erally, with two exceptions, the Act goes into effect six months
afte: the date of enactment. Fowever, the Title creating the Com-
mission goes into effect itymediately; and where there is a collec-
tive ining agreement in effect on the date of enactment, Title
I (providing the unpaid family and temporary madical leave) goes

into effect on either the date the agr-2ment terminates, or one
year after the date of enactment, whichever occurs earlier.

CoNGRESSIONAL BupnGer OFFICE ESTIMATE

In compliance with clause 2(X3XC) of Rule XI of the Rules of the
House of Representatives, the estimate pre by the Congres-
sional Budget Office pursuant to section 403 of the Congressional
Budget Act of 1974, submitted prior to the filing of this report, is
set forth as follows:

U.S. CONGREsS,
CONGRESSIONAL BUDGET OFFICE,
Washington, DC, February 1, 1988.
Hon, Augustus F. HAwKiNS,
Chairm.an, Committee on Education and Labor,
House of Representatives, Washington, DC.

Drxar Mg. CuamumaN: The Co ional Budget Office has re-
viewed HR. 925, the Family and Medical Leave Act of 1987, as or-
dered reported by the House Comumittee on Education and Labor
on November 17, 1987.

TITLE I

Title I of HR. 925 would allow a piivate sector employee, and
any employee not covered under Title II, up to ten weeks’ leave
without pay during any 24-month period, in addition to any other
ieave, because of the birth of a son or daughter. The placement of a
child for adortion or foster care with the employee would also enti-
tle the +mployee to this leave. In addition, and employee could
claim this leave to cace for a seriously ill son or daughter. Title I
would also permit the employee up to 15 workweeks of temporary
medical leave in every 12-month period dae to a serious health con-
dition preventing the emf)loyee from performing the functions of
his or her positirn. Title | would not apply to any employer of less
that 50 wor’ers during the first t'ree years after enactment. or to
any employer of less than 35 workers after that time.

i costs of providing this leave would be borne entirely
by the private employer, and therefore would not result in costs
being incurred by the federal government. However, enactment of
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this bill would entail additional administrative costs for the De-
partment of Labor. Costs would vary with the number of claims
filed under H.R. 925. CBO assumes this Act would be administered
similarly to the Pension and Welfare Benefit Program, or directly
through the Wage and Hour Division.

The Pension and Welfare Benefit Program investigates activities
of pension and welfare plans to assure compliance with statutory
fiduci standards, and issues interpretive rules and regulations
under these standards. The Pension and Welfare Benefit Program
currently processes approximately million reports at a cost of
about $47 million annually. The Wage and Hour Division wors to
obtain compliance with the minimum wage, overtime, child labor,
and other employment standards, and we assume could administer
this Act as well. This Division handles ~pproximately 500,000 com-
pliance actions per year, as well as fuli; ling its other administra-
tive duties. Costs for this division are about $85 million annually.
No data are available as to the estimated number of claims that
would be 1I'ed under the Family and Medical Leave Act. Costs
would vary not only with the caseload, but also with the manner in
which the Department of Labor assures compliance with these pro-
visions.

TITLE I

Title IT of H.R. 925 would allow federal civil service employees
up to 18 weeks of leave without pay during any 24-month period, in
addition to any other leave, because of the birth of a son or daugh-
ter. The placement of a child for adoption or foster care with the
employee would also entitle the employee to this leave. In addition,
an employee could claim this leave to care for a seriously ill son,
daughter, or parent. Title II would also permit an employee up to
26 workwee ks of temporary medical leave in every 12-month period
due to a serious health condition preventing the employee from
functioning in his or her job.

Under current law, there is no comprehensive federal poli~
family and medical leave. The Office of Personnel Ma.nagem.:nt
provides guidelines for granting leave for various purposes, but im-
plementation of leave policy is up to the discretion of each employ-
ee’s supervisor.

We estimate that enactmeat of Title II of H.R. 925 would not sig-
nificantly increase federal costs. The leave allowed under Title 11 is
unpaid leave, and the employee would be responsible for the em-
ployee’s share of any benefits they wished toc keep current. Al-
though some temporary workers would likely be hired to maintain
oFerations, we assume that their salary would be at or below that
of the permanent worker. Also, federal guidelines do not require
that benefits be provided to tempirary workers. Additional costs
could result from providing benefits to the temporary worker, or
from increased recruiting and personnel administration.

TITLE 1

Title IIT of this bill would establish the Commission on Famill:
and Medical Leave to study existing and proposed policies on suc|
leave, and the impact of such policies on businesses which employ
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less than 50 worke~s. Travel expenses, per diem allowances, and
salary and overhead costs for an executive director and staff are
also authorized, although no specific authorization level is stated in
the bill. We estiriate these costs could be about $400,000 per year
over the two-year life of the Commission. Costs of Title III most
likely would begin in fiscal year 1988.

States and loca! governments would be responsible for any cos's
associated with providing their employ~:5 with the leave specified
in Title 1. These costs ¢ 1ld vary with the frequency and duration
of le:lve taken, and with the type and number of replacement per-
sonn

Please ceil me or have your staff contact Michael Pogue if you
have further ions.

Sincerely,
James L. BLun,
Acting Director.

CoMMITTEE ESTIMATE

With reference to the statement required by clause 7(aX1) of Rule
XIII of the Rules of the House of Represent~tives, the Committee
agrees with the estimate prepared by the  ongressional Budget

INFLATIONARY IMPACT STATEMENT

Pursuant to clause 2(1X4) of Rule XI of the Rules of the House of
Representatives, the Committee estimates that this bill will have
no significant inflationary impact on prices and costs in the oper-
ation of the national economy.

CoumrrTee FINDINGS

With reference to cle'we 2(X3XA) of Kule XI of the Rules of the
House of Representatives, the Committee’s extensive legislative
and oversight findings since the 98th Congress are described in the
Committee Action and Background and Need for Legislation sec-
tions o1 *his report.

STATEMENT ReGARDING OVERSIGHT REPORTS FROP* THE COMMITTEE
ON GOVERNMENT OPERATIONS

In cu. apliance with clause 2(1X3XD) of Rule XI of the Rules of the
House of Representatives, no firdings cr recommendations of the
Committee on Government Operations were submitted to the Com-
mittee with reference to the subject matier specifically addressed
by this legislation.

SECTION-BY-SECTION ANALYSIS OF THE FAMILY AND MEDICAL LEAVE
Acr or 1988 (HH.R. 925, A3 AMENDED)

Section 1. Short title; table of contents

Designates this Act as the Family and Medical Leave Act of 1988
and sets out the table of contents.
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Section 2. Findings and purposes

States Congress’ findings that the number of single-parent house-
holds and two-parent households in which the single parent or both
parents work is increasing significantly; it is important ‘or fathers
and mothers to be able to garticipate in early childrearing and the
carel of their chhiéldren wit mo(:l? health conditions; fthe lack of
employment policies to accommodate working parents foices many
ind?viduals to choose between job security and parenting; and there
is inadequat~ job ity for employees who have serious health
conditions unat prevent them from working temporarily.

The purposes of this Act are to balance the demands of the work-
place and the needs of families; to entitle employees to take reason-
able leave, for family or medical reasons; and to accommodate the
legitimate interests of employexs.

TITLE I—GENERAL REQUIREMENTS FOR FAMILY AND MEDICAL LEAVE
Section 101. Lefinitions

This section defines certain terms for purposes of the Act. Those
definitions specifically referenced to the Fair Labor Standards Act
are to be interpreted similarly under this Act. Such terms include:

Eligible empl means any employee as defined in section
3(e) of the Fair Standards Act (FLSA) who is employed for
not less than 12 months and not less than 1000 hours over the pre-
vious 12 manth period, except that such term does not include Fad-
eral officers or employees covered under Title II of this Act.

Employer—means any person engeged in commerce who employs
50 or more employees for the first 3 years after the effective date of
this title and 35 or more employees thereafter, who is engaged in
commerce; any succeasor in interest of an employer; and any public
agency defined under section 3(x) of the FLSA.

Serious health condition—means an illness, injury, impairment,
or physical or mental condition which involves inpatient care in a
hoepital, hospice, or residential health care facility; or continuing
treatment or supervision by a health care prov.der.

Section 102. Inapplicability

This title does not apply to the employees of any facility of an
employer at which there are less than 50 employees, for the first
three years after the effective date of this title, and when the com-
bined number of emplofyees employed by the emp oyer within 75
miles of the facility is fewer than 50. After such period, this title
does not apply to the employees of any facility of an employer at
which there are less than 35 employees and when the combined
number of employees employed by the employer within 75 miles of
the facility is fewer than 35.

Section 103. Family leave requirement

Entitles an employee to 10 weeks of family leave during any 24
month period upon the birth, placement for adoption or foster care,
or serious health condition of an employee’s son or daughter or
parent. The entitlement to leave upon the birth or vlacement of a
child expires at the end of the 12 month period afiet such birth or
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placement. Such leave may be talken on 3 r;ducedlleave schedule
upon nt between the employer and the employee

Fan:fl;eie-;:e may be unpaid. Either the employee or employer
may ele 't to substitute any accrued paid vacation leave, personal
leave, or paid family leave for any part of the 10 week period and

such may be reduced from the 10 ‘weeks of unpaid leave. When the
need for leave is foreseeable based on an expected birth or ador-
tion, the empl shall provide the employer with reasonab
prior notice. the need for leave is foreseeable based on
planned medical treatment or su on, the e J:loyee shall pro-
vide the employer with reuonabepnor notice and make a reason-
able effort to schedule leave so as not to disrupt unduly the em-
ployer’s operstions, subject to the approval of the health care pro-
vider of the employee’s child or parent.

In any case in which a husband and wife entitled to family leave
are employed by the same employer, the aggregate period of family
llﬁavlc:llx‘li:.ay be limited to 10 weeks, except in the case of a seriously

c

Sectizn 104. Temporary medical leave requirement

Entitles an employee, who because of a serious health conditior,
unag le to perform the functions of his or her position to
temporary leave not to exceed 15 weeks during any 12

period.

Medical leave may be unpaid. If the employer provides paid tem-
medicai leave or sick leeve, such may be subtracted from
the 15 we ks and either the e:n ﬂaoyee or employer may elect to
substitute uccrued paid vacation sick Jeave or leave
for any w the 15 week period. When the necd for leave is fore-
l themfal treattrlx:ent on;::lle)ervmon, the
employee shall provlde emp) with reaso puior notice
J’ make a reasonable effort to o{ledule leave 80 as not to disrupt
undulythe oyel’soperatwns,aubjecttothe approval of tne

employee’s heaf

Section 105. Ca'uﬁcatwn

An employer may require that a claim for leave be supported by
medical certification. Such certification shall state: (1) date on
which the serious health condition commenced, (2) the probable du-
e prondevs knowieige rooarding e bonction. Fot putposc of

s know ition. For purposes o
mpw leave, such certification shall also state that the employee
lsunable orm the functions of his or her position. For pur-

leave %o care for a seriously ill child or parent, such

‘aclude an estimate of the amount of time that

the employee in needed to care for the child or parent. The ¢ ploy-

er may require, at its own expense, that the employee or 1n a

secomi and that the employee submiit periodic mec.cal re-
eertlﬁeahons.

Section 106. Employment and benefits protection

Tntntlea any employee upon the returr from leave for its intend-
p:soee to the position held when the leave com-
men toan equlvalent position.

Q 9
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The taking of leave shail not result in the loss of any employ-
ment benefits earned before the commencement of leave. Except
that nothing in this section shall entitle any employee to any right
or benefit to which the employee would not have been entitled had
the emplcyee not taken leave.

An employer may deny restoration to any salaried employee
among the highest 10 percent of employees or the 5 highest paid
employees, whichever is greater, if such denial is necessary to pre-
vent substantial and grievous economic injury to the employer. The
em(rloyer must notify the employee of its intent to deny restoration
and if leave has commenced, permit the employee to elect to return
to employment.

The emp.oyee’s pre-existing health benefits shall be maintained
during any leave.

Section 107. Prohibited acts

Makes it unlawful for any employer to interfere with, restrain or
deny the exercise of any right provided under this title.

Section 108. Administrative enforcement

Authorizes the Secretary of Labor to issue such rules and regula-
tions as are necessary to carry out this section.

Any person alleging an act in violation of this title may file a
charge with the Secretary. A charge must be filed within 1 year
after the last event constituting the alleged violation.

After the charge is received, the Secretary has 60 days to investi-
ﬁt‘e the charge and either issue a complaint or dismiss the charge.

e Secretary and the respondent may enter into a settlement
agreement concerning a complaint, except that such shall general-
ly not be entered into over the objection of the charging party.

If at the end of the 60 days period, the Secretary has no: issued a
complaint, dismissed the cnrge, or entered into or disz.pproved a
settlement agreement, the charging party may bring a civil action
as provided under this title. Such election shall bar further admin-
istrative action by the Secretary with respect to the violation al-
leged in the charge.

An administrative law judge shall commence a hearing on the
record within 60 days of the issuance of the complaint. The deci-
sion and order of the administrative law judge shall become the
final decision and order of the agency unless sich is appealed by
an aggrieved party within 3C days or the Secretary modifies or va-
cates the decision, ‘~ which case the decision ¢* the Secretary is the
final decision.

Any person aggrieved by a final order may obtain review in the
tl‘nlxrxlzialwd x.dStates court of appeals within 60 days after entry of such

order.

Section 109. Enforcement by civil action

Either an emr oyee or the Secretary may bring a civil action
against any em;;l:ger to enforce the provisions of this title in any
appropriate United States or state court ¢r competent jurisdiction.
A civil action may not be commenced if the Secretary has approved
a gettlement agreement or issued a complaint.
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No civil action may be commenced more than 1 year after the
date of the last event constituting the alleged violation.

Section 110. Investigative authority

Provides the Secretary with investigative authority as empow-
ered under section 11(a) of the FLSA.

Section 111. Relief

An employer found ia violation of this title is liable to the in-
jured party for any wages, salary, employment benefits, or vther
compensation dened to such employee, with interest, and an addi-
tional amour  jual to the greater of either (1) the above amount
or (2) consequ.....ial damages, not to exceed 3 times the amount de-
termined above.

The court may in its discretion reduce the amount of liability of
any employer found to have violated this title upon proof that the
employer acted in the reasonable and good fz:ith belief that it was
not in violation of this title.

The prvailing party, other than the United States, may bc
awarded reasonable attorney'’s fees.

Section 112. Notice

“ach employer shall post a notice setting forth the pertinent pro-
visions of this title. Any employer who willfully violates this sec-
tion is liable up%o $100 for each offense.

TITLE J1—FAMILY LEAVE AND TEMPORARY MEDICAL LEAVE FOR CIVIL
SERVICE EMPLOYEES

Extends coverage of the Act to federal government employees.
(This title is within the jurisdiction of the Post Office and Civil
Service Committee.)

TITLE III—COMMISSION ON FAMILY AND MEDICAL LEAVE

Section 301. Establishment
Este"lishes the Commission on Family and Medical Leave.

Section 30%. D .es

The Commission shall conduct a comprehensive study of existing
and proposed policies relating to family and medical leave and the
costs, benefits, and impact on productivity of such policies on em-
ployers with fewer than 50 employees. The Commission shall
submit a report to the Congress within 2 years, which may include
legislative recommendations concerning the coverage of employers
with fewer than 50 employees.

Section 303. Membership

The Commission shall be composed of 12 voting members and 2
ex-officio members appointed as follows—1 senator, aj gointed by
the majority leader of the Senate, 1 senator appoini y the mi-
nority leader of the Senate; 1 member of the House of Representa-
tives appointed by the Sﬁeker of the House of Regresentatives, 1
member of the House of Representatives appointed by the minority
leader of the House of Representatives; and 8 additional members,
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2 appointed l:ly each of the above. Such members shali be appointed
e

by virtue of demonstrated expertise in family, disability and labor-
management issues and shall include representatives of small busi-
ness. The Secretary of Health and Human Services and the Secre-
tary of Labor shall serve as nonvoting ex-officio members.

Section 304. Compensation
The Members of the Commission shall be unpaid.
Section 305. Power;

The Commission shall meet within 30 days of appointment anc
shall hold such hearings as appropriate. The Commission may
obtain from any federal agency information necessary to enable it
to carry out this Act. The Commission may request use of the fa-
cilities, services, or personnel of any Federal agency to assist in
carrying out its duties.

Section 306. Termination
The Commissicn shall terminate 30 days after the date of the
submission of its ."nal report to the Congress.
TITLE IV—MISCELLANEOUS PROVISIONS
Section 401. Effect on other laws

Nothing in thi. Act shai. be construed to affect any federal or
state law prohibiting discrimination or any state law which pro-
vides greater family or medical leave rights.

Section 402. Effect on existing :mployment benefits

Nothing in this Act shail diminish an emplo{er’s obligation
under a collective ining agreement or employment benefi‘
plan to provide greater leave rights nor may the rights provided
under this title be diminished by such an agreement or plan.
Section 403. Encouragement of more generous leave policies

Nothing in this Act shall be construed to discourage employers
from adopting leave policies more generous than required under
this Act.
Section 404. Regulations

The Secretary shall prescribe such regulations as are necessary
to carry out this Act.

Section 405. Effective dates

This Act shail generally take :ffect 6 months after the date of
enactment. [n the case of a collective b:zaining rreement, in
effect on the date of enactment, the Act shall take effect upon the
termination of the agreement, but no later than 12 months after
enactment. The Commission on Family and Medical Leave shali
take effect or the date of enactment.

CHANGES IN EXiSTING LAW MADE BY THE BiLL, AS REPORTED

In compliance with clause 3 of rule XII of the Rules of the
House of Representatives, changes in existing law made by the bill,
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as reported, are shown as follows (existing law proposed tc be omit-
ted is enclosed in black brackets, new matter is printed in italic,
existing law in which no change is proposed is shown in roman):

TITLE 5, UNITED STATES CODE

PART III-EMPLOYEES

Subpart A—Ceneral Provisions
CHAPTER 21—-DEFINITIONS

§ 2105. Employee
(a) * & %

(¢) An emplogg paid from nonappropriated funds of the Army
and Air Force e Service, Army and Air Force Motion Pic-
ture Service, Navy Ship’s Stores Ashore, Navy exchanges, Marine
Corps exchanges, Coast Guard exchanges, and other instrumental-
itiez of the United States under the jurisdiction of the armed forces
conaucted for the comfort, pleasure, cor*entment, and mental and
physical imlprovement of personnel of the armed forces is deemed
not an employee for the purpose of—
(1) laws (other than subchapter IV of chapter [53] 53, sub-
chapter III of chapter 63, of this title, subchapter III of chapter
83 of this title to the extent provided in section 8332(bX16) of
this title, and sections 5550 and 7204 of this title) administered
by the Office of Perscnnel Management; or

Subpart E—Attendance and Leave

CHAPTER 63—LEAVE
SUBCHAPTER I--ANNUAL AND SICK LEAVE

. Annual leave; accrual.

. Annual leave; accumulation.

. Home leave; leave for Chiefs of Missions; leave for crews of vessels.

. Annual leave; refund of lumpsum payment; recredit of annual leave.
. Sick leave; accrual and accumulation.

G398. Transfers between, positions under different leave systems.

. Leave of ; aliens.
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- Regulations.

6312.  Accrual and accumulation for former ASCS county office employees.

SUBCHAPTER II—OTHER PAID LEAVE

6321. Absence of veterans to attend funeral services.
6322. Leave for jury or witness service; official duty status for certain witness serv-

ice.

6323. Military leave; Reserves and National Guardsmen.

6324. Abeence of certain rpolwe and firemen.

6325. Abeence resulting from hostile action abroad.

6326. Ahenlge in connection with funerals of immediate relatives in the Armed
'orces,

SUBCHAPTER III—-FAMILY AND TEMPORARY MEDICAL LEAVE

6331. Definitions.

6332. Family leave.

6333. Te medical leave.

6334. Certification.

6335. Job fmtection.
Prohibition of coercion.

6337. Health insurance.

6338. Regulations.

Subchapter 11I—Family and Temporary Medicat Leave
§6331. Definitions

For purposes of this subchapter—-
(1) “employee” means—
(A) an employee as defined by section 6301(2) of this title
(excluding an individual e’Zyzloyed by the government of
the Disirict of Columbia/; a
(B) an individual under clause (v) or (ix) of such section;
whose employment is other than cn a temporary cr intermittent

18,
(2) “serivus health condition” means an illness, injury, im-
pairment, or physical or mental condition which involves—
A) inpatient care in a hospital, hospice, or residential
health care facility; or
(B) continuing treatment, or continuing supervisior, by a
health care provider;
(3) “child” means an individual who is—
(A) a biological, adopted, or foste: child, a stepchild, a
lefgl ward, or a child of a person standing in loco parentis,

a
(BXi) under 18 years of age, or
(ii) 18 years of age or older and incapable of self-care be-
cause of mental or physical disability; ond
(4) “parent” means a hiclogical, foster, or adoptive parent, a
parent-in-law, a stepparent, or a legal guardian.

§6332. Family leave

(@) Leave under this section shall be granted on the request of an
employee if such leave is requested—

a use of the birth of a child of the employee;

(2) because of the placemen. for adoption or foster care of a
chila with the employee; or
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(8) in order to care for the employee’s child or parent who has
a serious health condition.
(b) Leave under this section—
(1) shall be leave without pay;
(2) may not, in the aggregate, exceed the equivalent of 18 ad-
ministrative workweeks of the employee during any 24-month

period; and ]

(3) shall be in addition to any anaual leave, sick leave, tem-
porary medical leave, or other leave or compensatory time off
otherwise available to the employee.

(c) An employee may elect to use leave under this section--

(1) immediately before or after (or otherwise ir: coordinution
with) any period of annual leave, or compensatory time off, oth-
erwise available to the employee;

(9) under a method involving a reduced workday, a reduced
workweek, or other alternative work sch.-lule;

(3) on either a continuing or intermittent basis; or

(4) any combination thereof.

4dX1) In any case in wk.ich the necessity for leave under this szc-
| is foreseeable based on an expected birth or adoption, the em-
ployee shall provide the employing agency with prior notice of such
expected birth or adoption in a manner which is reascnable and
practicable.

(2) In any case in which the necessity for leave under this section
is foreseeable based on planned medical treatment or supervision,
the employee—

(A) shall make a reasonable effort to sckedule the treatment
or supervigion so as not to disrupt unduly the operations of the
employing agency, subject to the approval of the health care
provi ro[t employee’s child ~~ parent; a

(B) shall provide the employing agency with frior notice of
the treatment or supervision in a manner which is reasonable
and practicable.

§6333. Temporary medical leave

(a) An employee who, because of a serious health condition, be-
comes unable to perform the functions of such employee’s position
shall, on request of the employee, be entitled to leave under this sec-
tion.

(b) Leave under this section—

(1) shall be leave withou?t pa’ﬁ

(2) shall be available , . the duration of the serious health
cordition of the employee involved, but may not, in the aﬁre
gate, ex the equivalent of 26 administrative workweeks o
the emplayee during any 12-month period; and

(39) shall be in addition to any annual leave, sick leave,
family leave, or other leave or compensatory time off otherwise
available to the employee.

(c) An employee may elect to use leave under this section—

(1) immediately before or after (or otherwise in coordination
with; any period of annual leave, sick leave, or compensatory
time off otherwise available to the empl ~yee;

(2) under a method involving a reduced workduy, a reduced
workweek, or cther alternative work schedule;
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(3) on either a continuing or intermittent basis; or
(4) any combination thereof.

(d) In any case in which the necessity for leave under this sertion

is foreseeable based on planned medical treatment or supervision,
the employee—
(1) shall make a reasonable effort to schedule the treatment
or supervision so as not to disrupt unduly the operations of the
employing agency, subject to the approval of the employee’s
health care provider; and

(2) shall provide the employing agency with prior notice of the
treatment or supervision in a monner which is reasonable and
practicable.

§6334. Certific “n

(@) An employing agency may require that a request for family
leave under subsection (@X3) or (aX4) of section 6332 or temporary
medical leave under section 6333 be supported by certification issued
by the health care provider of the employee or of the employees’
child or parent, whichever is aroropriate. The employee shall pro-
vide a copy of such certification to the employing agency.

(&) Such certification shall be sufficient if it states—

(1) the date on which the serious health condition com-

menced;

(2) the probable duration of the condition;

(3) the medical facts within the provider’s knowledge regc rd-
ing the condition; and

(4) for purposes of section 6333, a statement that the employee
is unable to perform the functions of the employee'’s position.

§6335. Job protection

An employee who uses leave under section 6332 or 6333 of this
title is entitled to be resiored to the position held by such employee
immediately before the commencement of such leave.

#6336. Prohibition of coercion

(a) An employee may not directly or indirectly intimidate, threat-
en, or coerce, or attempt to intimidate, threaten, or coerce, any other
employee for the purpose of interfering with such employee’s rights
under this subchapter.

(b) For the purpose of this section, “intimidate, threaten, or
coerce” includes promising to confer or conferring any benefit (such
as appointment, promotion, or compensation), or effecting or threat-
ening to effect any reprisal (such as deprivation of appointment, pro-
motion, or compensation).

£6337. Health insurance

An employee enrolled in a health benefits plan under chapter 89
2/‘ this title who is placed in a leave status under section 6332 or

333 of this title may elect to continue the employee’s health bene-
fits enrollment while in such leare status amf arrange to pay into
the Emgloyeea Heulth Benefits Fund (described in section 8909 of
this title), through that individual’s employing agency, the appropri-
ate employee contributions.
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§6338. Regulations

The Office of Personnel Management shall prescribe regulations
necessary for the adininistration of this subchapter. The regulations
prescribed under this subchapter shall be consistent with the regula-
tions prescribed by the Secretary of Labor under title I of the Family
and Medical Leave Act of 1987.




MINORITY VIEWS

Legislatior which is being reported by the House Education and
Labor Committee is, in ity, the same old H.R. 925 with a few
cosmetic changes. While the hill seeks to address important issues
regarding employee leave taking for the care of the sick and new-
born, we believe the bill contains so many flaws as to make it com-
pletely unworkable. And the costs attached to this legislation,
which would have to be borne by U.S. employers and the economy
generally, make it com(ﬂetely unaffordable. H.R. 925 is not in any
way a bipartisan bill. Only 2 of the 13 Republican members of the
Committee voted in favor of the bill.

Today, America is confronting very serious challenges—the Con-

is presently attempting to work out a Trade bill which wi"
elp to restore some ce in international trade. We are aiso
struggling with a public debt of $2.49 Trillion dollars, and annual
deficits ?ﬁroachmg' $150 billion dollars. To enact legislation such
as HR. which would substantially burden American business
and inhibit real economic growth would not only be counter-pro-
ductive but is an abrogation of our responsibility to enact laws
which create a positive economic climate.

Proponents of H.R. 925 claim that American t:;nfloyers are not
adjusting to the increased numbers of women in today’s workforce,
and believe therefore, that Congress must impose “a minimum
standard that assures employees the availability of unpaid leave.”
We disagree. American em&oyers are offering new customized ben-
efit packages in large numbers.

Traditionally, Congress has been unwilling to impose benefit
packages on employers and employees, and we believe that such a
major and virtually unprecedented change in Congressional dispo-
sition to a policy area must be accompanied by more than the anec-
dotal information and questionable analogies with practices in for-
e}gﬁ ﬁoxgétsnes which has been provided to date by the proponents
of H.R. 925.

A survey of almost 400 large companies conducted by Catalyst, a
New York research and advisory organization in 1986, found that
about 35% have increased the length of paid maternity leave in the
past five years. Most of these firms have progressive policies which
now offer a dpaid maternity leave package of up to three months.
Another study by the Conference Board, a business research group
in New York, showed that 2,300 companies now offe; some form of
maternity leave—a four-fold increase since 1982.

It is important to note that the trend in employee benefits pro-
E:ams for the past decade has been away from providing a single

nefit program to which all employees must subscribe, but rather
towards serving up benefits “cafeteria style”. Recognizing that a
business can only allocate a certain dollar amount per employee
for benefits, cafeteria plans offer a broad range of choices which
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&rmi:eggch employee to select those that meet his or her individ-
needs.

In shai) contrast to this trend, H.R. 925 would legislate against
flexible benefits. It would uire that each employees’ benefit
“budget”’ be spent on a benefit that the employee may neither
want nor need. should a single employee, or a married em-
ployee with no children, be forced to accept a benefit from his em-
gleoyer which he will never use, while at the same time forfeiting a

nefit which he may need?

Marsha Burridge testified before the Educatin and Labor Com-
mittee on March 4, 1987 in behalf of the Independent Insurance
Agents of America. Her testimony touched on this very problem:

As Executive Vice President, one of m ibilities
i to oversee all personal matters, includi ecisions on
benefits. Moreover, as the owner of a company, it is in mv
best interest to offer benefits that are competitive with
others in my industry. Most firms provide benefits to their
employees because they want to enhance recruitment, em-
ployment, and retention of the best possible people. How-
ever, most small businesses can only afford to offer a limit-
ed number of benefits, and if mandated to provide paren-
tal leave, they may be forced to pass costs on to the con-
sumer in the form of higher prices, or re-evaluate person-
nel wages and existing benefits. HR. 925 does not allow
the lee:ve? necesseary in benefit planning. What may be
considered necessary benefits at one firm or in one region
of the country may not be the most important or desired
benefit at another firm or place. It forces employees to pay
indirectly for bene(g: they n:z! not need, while cutting out
those they prefer. phasis aided.)

An additional concern of the minority members of this Commit-
tee is that if H.R. 925 were to be enacted, it would be difficult for
Congress to resist demands in the future to impose paid mandated
leave on employers. The original draft of H.R. 925 mandated that a
Commission be established to study the possibi;ietx of mandating
paid leave—and while this provision was drop by the propo-
nents of the bill—it is highly unlikely that they have abandoned
this goal. Rather, testimony presented to this Committee on March
5, 1987, by the Women'’s Legal Defense Fund assures us that this
goal has simply been placed in abeyance:

If we truly had a national policy of accommodating fami-
lies and work, we might have a whole range of emplo;er
requirements, tax incentives, and other public policy
mechanisms t. ensure the effectuation of that policy. At
the very least, employees would have the right to “paid,”
job-guaranteed leave . . .

Proponents of H.R. 925 often cite similar policies in other nations
as a rationale for imposing mandated famill{ am:lfarental leave
licies on the American economy. What they fail to recognize,
owever, are the basic philosophical and cultural differences which
set America apart from any other nation on earth. For example,
they often cite the fact that Japan provides 12 weeks of partially

-
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paid maternity leave to Jawnese women in the workforce. An arti-
cle which a in the Washington Post on Feb: 8, 1988, by
Margaret piro, entitled “In Japan, the Son Still Rises—
Women’s Main Role Remains Housewife” sharply delineates our
cultural differences:

In a country where wives are often addressed by their
husbands as oi (“hey you”) or gusai (“dumb wife”), and the
term “women’s wisdom” means shallow thinking, career-
minded women are a rarity.

Women make up about 40 percent of Japan’s work force.
But those who venture outside the house usually are given
the lowest paid, least significant work, often wearing office
uniforms with aprons to run errands and pour tca for
bosses and male colleagues. On average, they earn half of
what men do.

While most women begin working upon graduation,
more than two-thirds quit when they get married and
most of the rest resign when they are pregnant, citing a
combination of personal desire and social pressure.

I was directly told what a shameful thing it is to contin-
ue working when I was pregnant, that it doesn’t look good
to be working,” said Ichiko Ishihara, the only women ever
to become a top department store executive here.

One of the major debates over H.R. 925 is the cost which this
mandate would impose on American employers and the economy.
gnégporters of the bill were delighted when the General Accounting

Mice, at the request of Subcommittee Chairman Clay and ranking
minority member Mrs. Roukema, reported that the bill’s cost to
employers with a workforce of more than would “only” be
$188 million dollars annually, and when the bill covers employers
of 35 or more, the annual cost rises to $212 million. However, GAQ

ints out that the cost to American business may be as high as
2345 million annually, depending on how Congress defines “‘serious
illness”. It is important to note that the GAO cost analysis only
represents the cost to the employer for continuing health conver-
age for the absent employee.

One glaring flaw in the GAO cost analysis is the assumption that
women will take tae full 10 weeks of leave allowed under the bill,
but about six weeks of this leave will be their available paid vaca-
tion, sick, and disability leave. However, H.R. 925 limits the substi-
tution of any employee’s leave for any part of the 10 week period to
vacation, personal or family leave. Therefore, under H.R. 925, an
employee would not be able to take sick leave or disability leave as
a part of the 10-week family leave. .

Another study which provides a comprehensive analysis of the
cost to the employer for continuing health coverage under H.R. 925
was prepared by Robert R. Nathan Associates, Inc., Economic and
M ement Consultants in.Washin&ton, D.C. The study, released
in early February, 1988, stimates the cost to employers for con-
tinuing health coverage to be anywhere from $188 million to $573
million annually, depending on the definition of “serious illness”
and whether or not S. 1265, Senator Kennedy’s mandated health
benefits bill, is enacted.
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It is important to note that none cf the cost analyses of H.R. 925
to date have addressed the administrative costs of establishing the
program; the costs of replacing the employee on leave; the in-
creased compensation cost for the replacement em‘rloyee, the loes
of productivity costs; the litigation defense costs; and the compensa-
tion claims costs. In addition, public sector costs would include ad-
ministrative costs to ensure compliance; cost of judges’ time speat
on litigation; and budget su for regulatory agencies charged
with enforcement. Nathan did state that some costs could not be

ily tified:

The fact that losses to productivity from unplanned
worker absences cannot be well quantified and do not,
therefore, turn up as a dollar figure in this study does not
mean that they are costless to industry and, more broadly,
to the American economy.

And in the summary, Nathan concluded:

Thesedirectandindix'ecteostsoftheproIoml(H.R. 925)
defy dollar quantification, but should be taken into
account along with the unquantifiable benefits in-a full
evaluation of the proposed legislation.

The GAO did note (based on a survey of 80 firms in two
metropolitan markets} that about 30 percent of workers

would be replaced with temporary employees during their absence.

The Am~vican Society for Personnel Administration estimates
recruitment for a new employee is usually about
~ne-third of the new hire’s first year salary; and new emplm
training costs are t 10 percent of the first year’s salary.
ductivi:gendown time, or time lost while the employee learns the
i 50 percent of the first year’s sainry.

Using these guidelines, replacing an employee earning $12,000
annually would cost about $4,000 in recruitment expense; $1,200 in
training costs; and $5,000 in lost productivity, for a total cost of
$11,200. GAO estimated that 1,675,000 people would take advan-
tage of H.R. 925 in the first year if it were enacted. If only 30 per-

of these employees were replaced during their absence, we
could conservatively estimate the cost to employers would be an ad-
ditional $56,280,000 just for temporary replacement employees.

Finally, we object to the enactment of H.R. 925 because suppoort-
ers of the bill have failed to apply the provisions in the bill to the

Congress.

A recent 2ditorial in the Wall Street Journal (February 18, 1988)
referred to Congress as “The Last Plantation”. The editorial points
out that Co has excluded itself from all of the lan k
labor and civil rights laws of the past 50 years, including the Fair
Labor Standards Act, the Occupational Safety and Health Act, the
FA%&I Emplcyment O&portunity laws, and the Civil Rights acts.

£
i1
g
s,

—

e believe that if truly believes that a family and med-
ical leave policy should be mandatory for all American employers,
that it should be mandatory for Congressmen and Senators. An
amendment was offered at the full Committee markup on H.R. 925,
and was ruled out of order for jurisdictional reasons. However, as-
surances were given by Chairman Hawkins that he would seek to
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obtain the concurrence of the Chairman of the Committee on
House Administration so that an amendment to include Congres-
sional employees in HR. 925 would be debatable on the floor
should H.R. 925 be brought up for consideration by the full House
of Representatives.

On Deczmber 22, 1987, Chairman Hawkins and other members of
the Education and Labor Committee wrote to the Chairman of the
Hous:: Administration Committee asking for such concurrence.

On February 11, 1988, a letter was received from Chairman An-
nunzio stating that “the objectives of the proposed amendment to
H.R. 925 can be achieved within the institutional framework of
Congress.” the letter follows:

House: oF REPRESENTATIVES,
CoraiTTEE ON HOUSE ADMINISTRATION,
Washington, DC, February 11, 1988.
Hon. Aucusrus F. Hawkins,
'hairman, Committee on Education and Labor,
House of Representatives, Washington, DC.

Dear MR. CHAIRMAN: Thank you for your letter of December 22,
1987 consigned by our colleagues William L. Clay, Steve Bartlett,
Jim Jeffords and Marge Roukema, reporting on the status of H.R.
995, the Family and Medical Leave Act of 1987. You indicate that
the legislation applies to virtually all types of public and private
employers and employees, but not apply to the House of Represent-
atives or the Congress as a whole. You indicate further that consid-
eration may be given to a floor amendment to include the Co
under the provisions of the bill whon it is considered by the House
early this year.

inclusion of Congress under the provisions of HR. 92 >ould
compromise tlt:le C?institutional separation of powers tz;cetrine, v h;gl;
is an essential and sustaining principle supporting checks
balances of power contained in the US. pCol?(l,n;titution. Without a
countervailing benefit to a principle of governance of equal or great-
er dignity, the matter is best left to the institutions of Congress to
and resolve internally.

With regard to the House, the Committee has promulgated
leaved guidelines for over 450 separate employing authorities.
These leave guidelines are based on current Federal policy.

For the above and other reasons, the objectives of the proposed
amendment to H.R. 925 can best be achieved within the institution-
al framewark of the Congress. Once the bill is enacted, the Com-
mittee wil! review and adjust its guidelines to reflect changes in
Federal policy. This p ure will serve the objectives of H.R. 925,
without violating an important Constitutional doctrine, or creating
a conflict with the Constitutional responsibilities and prerogatives
of the Crmgress. .

The vommittee appreciates the deference given this subject by
your Committee during consideration of H.R. 925.

With every best wish, I am.

Sincerely,
FRANK ANNUNZIO,
Chairman.
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Just as Chairman Annunzio believes that the objectives of H.R.
925 can best be achieved within the institutional framework of
Congress, we believe they can best be achieved in the workplace

the cooperation of employers and their employees who are
in a better position to ident’fy the needs of all concerned, and to
formulate employee leave and benefit policies which meet those

To summarize, our objections include:

1. The cost which would be imposed should H.R. 925 become law.

2. Mandated benefits freezes an employee’s flexibility to choose
the kind of benefit most needed.

3. Congress has never mandated an employee benefit.

4. If HR. 925 were to become law, within a short time propo-
nents of the bill would urge Congress to impose paid leave benefits.

5. HR. 925, if enacted, would lead to discrimination against
women in their child-bearing years by sorae employers.

6. Employees would be forced to pay for benefits vrhich they
would not receive.

For these reasons, we urge our colleagues to oppose K.R. 925.

STEVE BARTLETT.
Harris W. FAwELL.
PauL B. HEnRry.
Cass BALLENGER.
FrEn GRANDY.
Dick ARMEY.
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SUPPLEMENTAL VIEWS OF REPRESENTATIVE STEVE GUN-
DERSON REGARDING H.R. 925 AS REPORTED, THE FAMILY
AND MEDICAL LEAVE ACT OF 1987

First ] want to commend those Members involved in develop-
ment of the compromise on HL.R. 925, the “Family and Medical
Leave Act of 1987,” particularly Representatives Roukema, Jef-
fords, and Clay. I do agree that the bill as reported alleviates a
number of the concerns over the legislation’s adverse impact on
business—particularly on small employers. Second, I want to go on
record as saying that some form of Federally protected parental
leave in today’s workplace may very well be warranted if such
leave is reasonable and is taken by either nt at the birth or
adoption of a child. If there is a proper role for the Federal govern-
ment to play in providing job security protection to working family
members, it is in this area. However, I do continue to have a
number of concerns over H.R. 925 as it extends far beyond leave
for nts at the birth or adoption of a child.

re is no doubt that at a time when 44 percent of our Nation’s
workforce is comprised of women, a number that is expected to in-
crease to 47 percent by the year 2000, we must take into account
the ve: ial needs of this population in the workplace. This is
particlm.r y important since the vast majority of those women who
work today, do so for purely economic reasons.
ing to recent studies, only about 40 percent of working
women are now covered by formal parental leave policies. There-
fore I think that the enactment of Federal legislation to protect the
job security of working parents is justifiable, but only if we view
our role as slmﬁy setting minimum standards under these limited
circumstances. My main concern is that of determining how far the
Federal government should go in mandating national standards to
private employers and to State and local governments on what
their employee leave policies should be. It is very important that
any Federal law enacted to address these concerns, must deal fairly
with employers as well as workers, otherwise the measure could
backfire, resulting in increased discrimination against women of
child-bearing age, as well as in other negative consequences.

In fact, the further we get away from the specific pu of al-
lowing families, icularly women, to have children while main-
taining essential employment, the less of a chance we have in
seeing any form of parental leave legislation enacted in this or any
other Congress. In this and the many other labor bills before us
this year, we must make very difficult determinations on how far
the Federal government should go in imposing requirements on
e:n‘&loyers.

stated above, if our eccnomy is such todadi that both sfouses
maust work to make ends meet, Federally mandated parental leave
is justifiable for those who want to have families but who cannot

(66)

105




67

afford to lose their jobs to do so. The U.S. is after all the only in-
dustrialized nation which does not require employers to provide
short-term leave to pregnant workers—with over 127 other coun-
tries providing some form of parental leave protections averaging
12-14 weeks. However, when we begin to extend this job security
protection into other areas—particularly in the provision of medi-
cal leave and leave for caring for family members other than chil-
dren, we run the risk of stifling efforts by employeis who are in-
creasingly providing flexible, individualized benefits plans to work-
ers; of tying employers’ hands, particularly where jobs are not
easily filled temporarily; and of imposing inflexible policies that
will result in too many workers being absent from the workplace at
a single time.

Further, most State laws in this area concentrate only on mater-
nity or parental leave for birth or adoption of a chiid, and care for
serinusly ill children. Some 17-plus States have enacted State laws,
with 26 others currently considering family leave legislation. How-
ever, for the most part these state laws are providing just mini-
mum protections for working parents so as not, to iie the hands of
employers. Few of these extend leave for care of family members
other than employees’ children—or for medical leave.

For those of us who would like to see a fair but limited parental
leave bill enacted, we see the extension of coverage provided for
under H.R. 925 as reported, as a threat to the realization of such a
;rotection. We may ﬂgve & chance of enacting for the 1st time, a

‘ederal policy that makes the workplace sensitive to the needs of
the working family. I think it is defensible and enactable if we do
not dilute its intent. If we find, after careful study, that we truly
ilaeed to extend this protection to others, then we should do so at a

ter time. °

STEVE GUNDERSON.




ADDITIONAL DISSENTING VIEWS OF REPRESENTATIVES
FAWELL, BARTLETT, BALLENGER, ARMEY, AND HENRY

The numerous problems associated with H.R. 925 do not just
affect private enterprise. This legislation also superimposes an ex-
tensive “one way for all” mandate on all state and local govern-
ments without regard to the fact that public employee benefit
plans are reflective of local character and priorities, the unique
public services each local government must provide, <nd the ability
of local taxpayers to provide such benefits.

Local governmental entities—law enforcement, fire fighters,
schools, and hospitais—all have particular public missions. Grant-
ing public employees the right to take the leave mandated in H.R.
925 would disrupt those services and take basic control away from
local tax bodies.

For example, a relatively new and hard-to-replac.. physics teach-
er could take unforseeable adoption or foster child leave for 10
weeks without notice of a date of departure or return. The leave
could commence at inappropriate times, such as within two weeks
of the end of a semester when final examinations are being devel-
oped. A much-needed and hard-to-find srecial education teacher
could take non-emergency leave, althoug: “ers depend oa his or
her services. A valued physical therapist « ald take leave regard-
less of t'.2 effect it would have on the hospital’s public services.
The same is true of vital police and fire services.

As with private employers, this mandate will generate a new fed-
eral bureaucracy with rules, guidelines, and administrative and ju-
diciai review over the implementation of state and local policies
and contractual agreements. Such interference will undoubtedly in-
terrupt the ability of state and local governments to continue ful-
filling their basic mission to deliver vital public services.

HARRI1S W. FAWELL.
Cass BALLENGER.
PauL B. HENRY.
STEVE EARTLETT.
Dick ARMEY.
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ADDITIONAL VIEWS OF CONGRESSMAN TIMOTHY J. PENNY

The House Education and Labor Committee favorably reported
H.R. 925, the Family and Medical Leave Act, on November 17,
1987. The bill is expected to come before the whole House in the
?ext few months. I am opposed to this legislation in its current
orm.

The reported bill was a compromise version that ‘sould require
employers with 50 or more employees to grant 10 weeks of unpaid
family leave (over a two-year period) and 15 weeks of unpaid medi-
cal leave (over one year) to employees who work at least 20 hours
per week and have been employed by the business for at least one

year.

Although these changes were made, *hey do not address my basic
objection to this legislation, which is in federally mandating this
benefit. By proscribing to business the length and type of benefit
they must provide, we have effectively removed flexibility for both
employees and employers. I believe that it should be the preroga-
tive of the employee, either directly or through union representa-
tion, to regotiate the fringe benefit package, which may include
fa;l‘;liy and medical leave, that is best-suited to the employee’s
needs.

I am also concerned that if family and medical leave is required,
employers may reduce or drop other benefits in order to absorb the
costs of complying with the mandate. “Cafeteria style” benefit
plans offer employees and employers a great deal of flexibility in
designing fringe benefit packages tha. suit the individual and
unique needs of employees. Mandating any benefit like parental
and medical leave would reduce the number of benefit options for
employees. The unintended consequence of this legislation would
be to reduce employee benefits.

Finally, I want the record to indicate that I could support an al-
ternative or substitute to H.R. 925 that would limit the scope of the
bill to maternity benefits. While many union contracts include ma-
ternity benefits and many other employers have a policy of unpaid
leave for the birth or adoption of a child, I am aware that such a
fringe benefit does not exist for a large percentage of working par-
ents. Furthermore, I am well aware, as the Msjority points out in
their Report, of the changing composition of the American labor-
force. Many families must make a choice between a career and a
baby, but not both. A limited maternity policy of 10 weeks is some-
thing I believe a majority of Members of Congress could endorse as
addressing a concern of working parents.

TiMOTHY J. PENNY.
(69)

In8




-
eslite —

ADDITIONAL VIEWS OF HON. THOMAS J. TAUKE ON THE
COMMITTEE REPORT ON H.R. 925

During full committee censideration of H.R. 925, I pro an
amendwment to further clarify the circumstances under which em-
pluyees are eligible for sick leave. The GAO report determined that
the cost to employers of mandated family and medical leave for
employ=rs of 50 or more qualified employees would be at least $188
million s.mnually. The costs are based on the standard definition
used in the National Health Interview Survey. I strongly believe
that this legislation must be clear in its intent. The definition of a
sericus health condition should be specifically defined as illnesses
whicl: are expected to require at least 31 days of bed rest.

According to the Committee Report which accompanied the
Family and Medical Leave Act ol 1986, the definition of ‘‘serious
health condition” is “broad and intended to cover various types of

hysical and mental conditions.” What does this really mean?
ithout specific guidelines, employees could take unpaid sick leave
for brief, intermittent periods of time and without medical certifi-
cation. There is no doubt that the loosely drawn definition of cir-
cumstances under which medic-® leave is available will only lead to
confusion, to abuse and to litigation.

Unpaid medical leave should be defined by specific criteria. Pri-
vate insurance companies, for example, do not pay insurance bene-
fits based on terminology like “serious health condition.” In deter-
mining the costs of the Family and Melical Leave Act, the General
Accounting Office [GAO] defined “serious health condition” as one
which is expected to require a minimum of 31 days of bed rest. The
GAOQ also estimated the costs of the sick leave benefit under a 21
day definition. In either case, the GAO determined that this meas-
uring tool is the most workable device. I believe that the definition
must contain one more criteria—medical evidence.

(Parenthetically, the GAO report costs estimates would clearly be
greatly understated if a different, shorter time measure were used.
According to the GAO, 610,000 workers wouid be eligible for medi-
cal leave under the 31 days of bed rest definition at an annual cost
of $53 million. To revise the definition to 21 days of bed rest, the
costs of continued health coverage alone would more than double
to $120 million annually.)

One of the primary purposes of this bill is to provide job security
to employees with serious health conditions. The Committee Report
does not adequately clarify the circumstances under whicl. workers
can take temporary medical leave. A clear statutory definition of
“serious health condition” would ensure that the medical leave
mandated by this pro would be used for the intended purpose.
The proponents of HR. 925 have consistently argued that the <"k
leave provisions are intended to cover serious illnesses and not
short-term illnesses. The lack of clear statutory language on this
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important issue alone underscores the fact that t.is legislation is
unworkable.

Tk oMas J. TAUKE.

O

110




