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ABSTRACT
This document presents the texts of four

Congressional hearings held in September of 1985 and February and
March of 1986 to investigate the effects and the causes of the
critical shortage of liability insurance in the United States. The
first hearing examines the dimensions of the problem and offers
insights into why objectives of having an insurable society are not
currently being met for many people. The second hearing calls on
representatives of businesses and of cities, towns, and school boards
nationwide, many of whom have been affected by the crisis of
insurance cancellations and rate increases. Also testifying are
representatives of insurance agent organizations who discuss the
insurance industry and difficulties faced by clients. The third
hearing concentrates mainly on the perspectives of the states in
their current responsibilities for regulating insurance. Witnesses at
the state level provide information about the current regulatory
system. The final hearing calls on witnesses who discuss areas in
which the need for improved risk abatement is particularly acute,
including the trucking industry. A total of 35 witnesses provide
testimony at the four hearings. Materials submitted for the record
are included. (NB)
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LIABILITY INSURANCE AVAILABILITY

THURSDAY, SEPTEMBER 19, 1985

HOUSE OF REPRESENTATIVES
COMMITTEE ON ENERGY AND COMMERCE,

SUBCOMMITTEE ON COMMERCE,
TRANSPORTATION, AND TOURISM,

Washington, DC.
The subcommittee met, pursuant to notice, at 9:35 a.m., in room

2203, Rayburn House Office Building, Hon. James J. Florio (chair-
man) presiding.

Mr. FLORIO. The subcommittee will kindly come to order.
I would like to welcome all in attendance today to our important

hearing that launches a full-scale effort by this committee to inves-
tigate the effects and the causes of the critical shortage of liability
insurance in this nation.

The investigation comes in response to the hundreds of calls and
letters members of this subcommittee have received from business-
es, professional groups and others for whom liability coverage has
either become prohibitively expensive or impossible to obtain atany price.

The crisis in property casualty insurance is widespread and
growing very rapidly. The current list of victims includes archi-
tects, trucking and bus companies, commercial fishermen, rail-
roads, nurse-midwives, hotels, taverns, restaurants, ski resort oper-
ators, State and local governments that we know of, and I suspect
the list is much longer.

Some of the groups will be represented by today's witnesses, but
as we listen to their testimony, we should bear in mind that they
are only telling part of the story. The organizations and individuals
who are being harmed during this crisis are too numerous and di-
verse to be adequately represented at a single congressional hear-ing.

It is obvious to me that this is a national problem, deserving of a
national response. Availability and affordability of insurance are
fundamental in today's society. The lack of either can ultimately
determine who can buy a car, who can purchase a home, who can
obtain child care, and thus be able to enter the workforce, who can
engage in business.

Our hearing this morning will examine the dimensions of the
problem and, hopefully, afford insights into why these objectives ofhaving an insurable society are not currently being met for so
many.

Our modern society relies on insurance to an astounding degree,
one that we could not have imagined 30 or 40 years ago. If there
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are problems, and I think the conclusion is that there are, certain-
ly there should be an effort to address those problems.

I yield at this point to the gentleman from New York, Mr. Lent.
Mr. LENT. Thank you very much, Mr. Chairman. I want to com-

mend you, Mt. Chairman, for calling this hearing. There is no
doubt that the insurance industry performs a vital function to our
Nation by enabling businesses, both large and small, to plan for
and manage the risks associated with doing business.

I am most concerned when I hear that the insurance industry is
unable or unwilling to perform this function. I can understand the
reluctance of a person to provide day care in the home or nurse-
midwives to perform their iioportant function, or of city officials
and employees to stay on the job if in doing so they must risk all of
their assets in the event of lawsuits arising out of their jobs.

Clearly, insurance is important to all of us, and I think that this
hearing will provide us with a good start at exploring the reasons
for insurors' unwillingness to write certain lines of insuran:e.

I look forward to the exchange of views on this issue, one that is
so vital to the continuation of everyone's ability to do business.

Mr. FLORIO. Thank you very much.
We are now pleased to have as our first witnesses two distin-

guished Members of the Congress, the Honorable George Miller, c
Member from California, as well as the Honorable Ron deLugo, del-
egate from the U.S. Virgin Islands.

I would ask both to kindly come forward.
As with all of our witnesses today, their formal statements will

be made a part of the record in their entirety, and the witnesses
may feel free to proceed as they see fit.

Congressman Miller.

STATEMENTS OF HON. GEORGE MILLER, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF CALIFORNIA; AND HON. RON
deLUGO, A DELEGATE IN CONGRESS FROM THE VIRGIN IS-
LANDS

Mr. MILLER. Thank you, Mr. Chairman, and thank you and the
other members of the committee for making this hearing available
to us. I welcome the involvement of your subcommittee and, hope-
fully, the full committee in this issue of liability insurance cover-
age.

I would like to take a few minutes to outline what our Select
Committee on Children, Youth and Families has learned in the
hearings which it has conducted.

As you know, last year the House Select Committee on Children,
Youth and Family spent a year looking into the issue of child care
in America, and I must tell you that we found a system that was
woefully inadequate to meet the needs of working parents in this
country for the safe protection and care of their children during
their working hours.

We found that the only way that we will ever be able to meet the
need for child care is with the full participation by all facets of our
society. But now what we find in recent mortis is the alarming re-
ports that, the child care operations, family day care home provid-
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ers and Head Start programs across the Nation, in their efforts to
meet the child care needs of this Nation, are in jeopardy.

With little or no advance warning, the liability insurance forchild care providers is subject to midterm cancellation, non-
renewal, severely restricted coverage and dramatic z ate hikes,
ranging from 200 to 1,000 percent. It is not an exaggeration to say
that, as a result of these events, child tare could be approaching a
major crisis.

As a result of our recent hearings on this issue, we have learned
a great deal, and I would like to share some of those findings withyou.

Family day care providers in nearly every State, who care for an
estimated two-thirds of the Nation's children in child care, cannot
find liability insurance. Their homeowner's policies have been can-
celled or they have been offered insurance at premiums that equal
or exceed their average salary for 1 month.

Well-established youth serving agencies such as the YWCA and
Campfire face increases in premiums that range from 300 to 500
percent or more, threatening their ability to provide child care
services or other youth programs.

The National Association for the Education of Young Children,
which represents 47,000 individuals who work in all facets of early
education, told the committee that the loss of insurance and the
prohibitive rate increases bear no relationship to the professional-
ism, quality or claims history of the affected programs. Most pro-
grams suffering dramatic changes in their liability coverage have
never filed a single claim.

Insurers are concerned about the long tail of exposure that
occurs when insuring children because insurers may be responsible
for loss litigated many years after the policy is Purchased.

Insurers are also expressing hysteria over a p9rceived threat of
child sexual abuse that has received so much media attention of
late, but the Select Committee also learned that only an estimated
one to one-and-a-half percent of the reported perpetrators of childsexual abuse are child care employees.

In addition, one insurance industry representative who re-
searched the problem could not find a single award for child abuse
claims that had been made by any of their affiliated companies. In
fact, what became quite apparent from the insurance industry's
testimony was that poor financial management, cash flow under-
writing to generate dollars for investment purposes, and the histor-
ical cycle of highs and lows in the industry were the reasons for
the sudden change in policy.

There was general agreement among the insurance industry rep-
resentatives testifying that losses from child care were comparable
to aggregate general liability losses and did not warrant abandon-
ment of the child care market. It appears as if th?. child care com-
munity, which provides one of the most valuable and necessary
services for American families, has been held accountable in largepart for ' r financial decisions made by the insurance industry
and has -n put in the position, along with other affected busi-
nesses, of making up for the insurance industry losses.

This is simply an unacceptable situation. The Select Committee
has continued to monitor the situation to determine to what extent

9
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the problem is growing. Representatives of the child care communi-
ty have informed us that phone calls from concerned child care
providers have not abated. In fact, the problem is spreading to
foster care, to children's museums and even to public schools.

A recent nationwide survey conducted by the American Public
Welfare Association revealed that in 36 States, rates are increasing
for all categories of child care providers, and in 36 States, insur-
ance companies are reported to have cancelled policies. Most
alarming, nine States responded that child care providers within
their States have ceased operation because of the lack of liability
insurance.

Federally supported Head Start Programs are not immune from
the insurance crisis. A nationwide survey found that, in August of
this year, 80 Head Start Programs experienced substantial rate in-
creases, midterm cancellations or nonrenewals of their insurance
policies.

Since September 1, increasing numbers of Head Start Programs
are reporting cancellations or threefold to tenfold rate increases.
Head Start Programs are closing or drastically altering the quality
of their programs because they cannot pass the costs on to low-
income families that they serve.

In 12 States, State migrant Head Start directors have reported
100 to 400 percent increases in their premiums for liability insur-
ance. One migrant Head Start director in Idaho fears that he will
have to close all programs in the State 1 week early in order to
meet his $21,000 yearly rate increase for insurance.

As a result, 400 migrant children will accompany their parents
to the fields where they work because they lack other alternatives.

We also explored solutions. The Select Committee conducted a
survey of State insurance commissioners in States where problems
for child care providers have been documented to determine what
actions, if any, had been taken to correct the problem.

The responses to these questions yielded little ;iopeful informa-
tion. in some States which don't already prohibit midterm cancella-
tion, insurance commissioners have issued bulletins warning that
midterm cancellations without justification will be investigated
under the State's Unfair Trade Practices Act or have actually
issued temporary administrative rulings to prohibit midterm can-
cellations.

Such action is temporary, at best, but does not address the prob-
lems of affordability or nonrenewal without cause.

In Maryland and California, the insurance commissioners are
working to establish market assistance plans to promote the insur-
ance industry's voluntary solution to this problem. Other States
are considering similar actions.

At the close of last week, the California Legislature approved
and sent to the Governor a bill that would protect homeowners'
policies for policyholders who also run child care businesses and
would require better reporting by insurance companies on the risk
experience of the child care centers and family day care providers.

Lei me say, however, that while this bill remedies some of the
problems, it does not go far enough to insure that liability coverage
will be available and affordable.

10
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In addition, negotiations currently under way between the child
care community and the insurance industry to seek a longer term
solution are headed toward a successful outcome, and even if solu-
tions are forthcoming, the unpredictable nature of the insurance
industry leaves open the possibility that this again could happen at
any time with little required accountability by the industry.

In addition, the child care industry has undeservedly been la-
beled high risk. Contrary to the impression created by adverse pub-
licity, it is well known that child care relieves family stress and iso-
lation and that it is an important abuse prevention tool.

While working diligently to safeguard child care services, we
must also work to reverse the damage that has been done to this
important community of service providers and to strengthen and
expand the child care for the millions of American families who
depend upon it.

I thank you for the opportunity to testify before the committee.
[Mr. Miller's prepared statement follows:]

TESTIMONY OF GRORGE MILLER

Thank you for the opportunity to address this distinguished panel on the issue of
the crisis in liability insurance coverage for child providers. I want to commend the
Chairman for his foresight in recognizing the urgency of the situation and the vital-
ly important role that child care plays in the lives of American families.

I am here today to talk about a serious problem that is affecting child care provid-
ers nationwidethe loss of reasonably priced, adequate liability insurance coverage
that threatens to very existence of reliable and safe child care.

Representatives from the child care community are actively negotiating with the
insurance industry and they report that they are close to finding a satisfactory solu-
tion. I sincerely hope that they will come to an acceptable agreement. Nevertheless,
for child care providers across the country the problem has not abated. And it is
spreading to foster parents, public schools and others. For a number reasons
will highlight, we must all continue to take this issue seriously.

The Select Committee on Children, Youth, and Families, which I am privileged to
chair, conducted a year-long investigation of child care. The findings are notewor-
thy. More women than ever before have entered the workforce and continue to do
so at astronomical rates, the population of children under age sot is growing dra-
matically during this decade, and a variety of child care options must be available
to meet the diverse needs of American families. The result is an escalating demand
for child care services.

The Select Committee learned, however, that the supply of reasonably priced, reli-
able and accessible child care is woefully inadequate. These findings led the Select
Committee to issue recommendations that were agreed to by every memberRepub-
lican and Democrat alikethat efforts are needed to ei pand and improve the exist-
ing supply of child care.

In recent months, however, the Select Committee has received alarming reports
from child care center operators, family day care home providers, and Head Start
programs across the nation that their efforts to provide reliable child care and child
development programs are in jeopardy. With little or no advance warning, liability
insurance for child care providers is subject to mid-term cancellations, nonrenewals,
severely restricted coverage, and dramatic rate hikes ranging from 200% to 1000%.
It ie not an exaggeration to say that, as a result of these events, child care could be
approaching a major crisis.

Given what we know about the already limited supply of reliable and safe child
care, the Select Committee took action to help move toward a timely solution to the
current impasse. We held two hearings in July 1985, to lay out for Congress the full
extent of the problem, and the Justification, d any, for the insurance industry's ac-tions.

In the Committee's tradition, we sought testimony from those who experienced
the problem directly, the child care providers, and from those in the insurance in-
dustry who have been involved in those policy changes. The Committee was also
privileged to hear from my colleague, the esteemed Chairman of this Committee,
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who expertise in the area of insurance regulation contributed greatly to the Select
Committee's findings.

We learned a great deal from those hearings and I would like to share the find-
ings with you.

Family day care providers in nearly every state, who care for an estimated two-
thirds of the nation's children in child care, cannot find liability insurance, their
homeowner's policies have been cancelled, or they have been offered insurance at
premiums that equal or exceed their average salary for one month.

Well-established youth serving agencies Such as the YWCA and CAMP FIRE,
face increases in premiums that range from 330% to 500% or more, threatening
their ability to provide child care services or other youth programs.

The National Association for the Education of Young Children, which represents
47,000 individuals who work in all facets of early education, told the Committee that
the loss of insurance and the prohibitive rate increases bear no relation to the pro-
fessionalism, quality, or claims history of the affected program. Most programs suf-
fering drastic changes in theft liability coverage never filed a single claim

Insurers are concerned about the long tail of exposure that occurs when insuring
children, because insurers may be responsible for a loss litigated many years after
the policy is purchased.

Insurers are also expressing hysteria over the perceived threat of child sexual
abuse that has received so much media attention of ate. But the Select Committee
also learned that only an estimated 1% to 1.5% of the reporteti perpetrators of child
sexual abuse are child care employees. In addition, one insurance industry repre-
sentative who researched the problem could not find a single award for a child
abuse claim that had been made by any of their affiliate companies.

In fact, what became quite apparent from the insurance industry's testimony was
that poor financial management, cash-flow underwriting to generate dollars for in-
vestment purposes, and an historical cycle of highs and lows in the industry were
the reasons for the sudden changes in policy. There was general agreement among
the insurance industry representatives testifying that losses from child care were
comparable to aggregate general liability losses and did not warrant abandonment
of the child care market.

Bob Hunter, a witness at this hearing, also testified before the Select Committee.
Hunter is a consumer spokesman, as well as an actuary. He said that the current
problems in the insurance industry are self-inflicted. He analyzed the actuarial data
supplied to the Select Committee for day nurseries and suggested that at most, a
50% rate increase for child care providers might be warranted.

It appears as if the child care community, which provides one of the most valua-
ble and necessary services for American families, is being held accountable, in large
part, for poor financial decisions made by the insurance industry, and has been put
in the position, along with other affected businesses, of making up for the insurance
industry's losses. This situation is unacceptable.

The Select Committee has continued to monitor the situation to determine to
what extent the problem is growing. Representatives from the child care community
have informed us that phone calls from concerned child care providers have not
abated. In fact, the problem is spreadingto foster care, children's museums, and
even public schools.

A recent nationwide survey conducted by the American Public Welfare Associa-
tion revealed that in 36 states rates are increasing for all categories of child care
providers, and in 36 states insureance companies are reported to have cancelled
policies. Most alarming, nine states respc&-d that child care providers within their
states have ceased operations because of the :tick of liability insurance.

Federally-supported Head Start programs are not immune from the insurance
crisis. A nationwide survey found that, in August of this year, 80 Head Start pro-
grams experienced subetanital rate increases, mid-term cancellations, or non-
renewals of their insurance policies. Since September 1, increasing numbers of Head
Start programs are reporting cancellations, or three to ten-fold rate increases. Head
Start programs are closing or drastically altering the quality of their programs be-
cause they cr mot pass the cost on to the low-income families they serve.

In 12 states, state migrant Head Start directors have reported 100% o 400% in-
creases in premiums for liability insurance. One migrant Head Start director in
Idaho fears that he will have to close all programs in the state one week early in
order to meet his $21,000 yearly rate increase for insurance. As a result, 400 mi-
grant children will accompany their parents to the fields where they work for lack
of another alternative.

We've also explored solutions. The Select Committee conducted a survey of state
insurance commissioners, in states where problems for child care providers had
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been documented, to determine what actions, if any, had been taken to correct the
problem.

The responses to these questions yielded little hopeful information. In some states
which don't already prohibit mid-term cancellations, insurance commissioners have
issued bulletins warning that mid-term cancellations without justification will be in-
vestigated under the state's Unfair Trade Practices Act, of they have actually issued
temporary administrative rulings to prohibit mid-term cancellations. Such action is
temporary at best, and does not address the problems of affordability or nonrenewalwithout cause.

In Maryland and California, the insurance commissioners are working to estab-
lish Market Assistance Plans that promote the insurance industry's voluntary solu-tion to the problem. Other states are considering similar action.

At the close of last week, the California legislature approved and sent to the Gov-
ernor a bill that would protect homeowner's policies for policy holders who also runa child care business and require better reporting by insurance companies on therisk experience of child tare centers and family day care previ ..rs. Let me say,
however, that while this bill remedies some of the problems, it does not go far
enough to ensure that liability coverage will be available and affordable.

In addition, negotiations currently underway between the child care community
and the insurance industry to seek s longer-tern) solution are headed toward a suc-
cessful outcome.

In addition, negotiations currently underway between the child care community
and the insurance indo..ry to seek a longer-term solution are headed toward a suc-
cessful outcome.

Even if solutions are forthcoming. The unpredictable nature of the industry leaves
open the possibility that this could happen again, at any time, with little required
accountability by the industry.

In addition, the child care industry has undeservedly been labelled "high risk."
contrary to the impression crested by the advert- publicity. It is well known that
child care relieves family sire in and isolation an a an important abuse prevention
tool.

While working diligently to ce-a",6uard existing child care services, we must also
work to reverse the damage that has been done to this important community of
service providers, and strengthen and expand child care for the millions of Ameri-
can families ;rho depend on it.

Mr FLORIO. Thank you very much.
Mr. deLugo.

STATEMENT OF HON. RON deLUGO
Mr. DELUGO. Thank you very much, Mr. Chairman.
Before going into my oral testimony, let me say I feel very much

at home today because you have a Virgin Islander sitting next to
you there on your staff, Mora McLain, one of my constituents from
St. Thomas, Virgin Islands; and her mother a good friend of mine
of long acquaintance, Vera McLain, is here today. Obviously, we
are eery proud.

My principal reason for coming before you today, Mr. Chairman,
is to commend you and this committee for your willingness to ex-
amine the insurance crisis in our country. We in the U.S. Virgin
Islands share the awareness reflected by this hearing that the cost
of bileiness and to individuals of insuring against all kinds of haz-
ards is becoming increasingly prohibitive.

This hearing al lo responds to recognition that for some risks and
in rcme parts of t /e country, including the U.S. Virgin Islands, the
problem is even more basic. Some kinds of insurance are becoming
almost impossible to get at any price.

In my district, the U.S. Virgin Islands, we are faced with the
same skyrocketing rates for automobiles, fire and other types of
hazard insurance, but in our case the problems are compounded by
the fact that average incomes are lower than on the mainland, and

13



8

consequently, higher rates become the equivalent of denial of cov-
erage at a much lower level than would be the case in a communi-
ty with greater resources.

Many individuals are faced with the prospect of not being able to
obtain coverage at all at any price. The problem is affecting busi-
nesses as well. I read with sympathy, Mr. Chairman, of the prob-
lem truckers have of hazardous wastes in your State of New
Jersey, the problem that they are facing in affording, if they can
find it, the required liability insurance.

The impact of this problem in the U.S. Virgin Islands was
brought graphically to my attention by Mr. Cosmos Williams, the
president a the St. Croix Chamber of Commerce. I recognize that
we are not alone in this situation but our insurance problems are
compounded by the fact that we are a relatively small market, and
we are findin* it increasingly difficult to persuade insurers to
remain active m the Virgin Islands until ways are found to bring
greater stability to the situation.

Many insurance companies have either dramatically pulled back
on the extent of their participation or simply pulled out of my dis-
trict altogether. Clearly, the success of this committee's efforts
would have great significance for my district, and I will look for-
ward to reviewing the testimony of your committee that you will
be receiving from the industry and from its market, and in sharing
your findings with my constituents.

Again, I want to thank you for tackling these issues, and com-
mend you for accepting this challenge.

[Mr. deLguo's prepared statement follows:]

STATEMENT OF HON. RON DELUGO

Mr. Chairman, my principal reason for coming before you today is to commend
you and this committee for its willingness to examine the insurance crisis in our
country. We in the U.S. Virgin Islands share the awareness reflected by this hear-
ing that the cost to businesses and to individuals of inst. Ing against all kinds of
hazards is becoming increasingly prohioitive. This hearing also responds to recogni-
tion that for some risks and in some parts of the country, including the U.S. Virgin
Islands, the problem is even more basic; some kinds of insurance are becommg
almost impossible to obtain at any price.

The committee is especially to be commended because the issues involved are
complex and solutions will be problematic, hard to define and even more difficult to
translate into Federal legislation or recommendations for other Federal action.

Every Member of Congress is aware, however, of the board extent of the problem,
particularly in obtaining property and casualty insurance. In my district, the U.S.
Virgin Islands, we are faced with the came skyrocketing rates for automobiles, fire,
and other types of hazard insurance. But in our case, the problems are compounded
by the fact that average incomes are lower than on the mainland. Consequently
higher rates become the equivalent of denial or coverage at a much lower level than
would the case where the community has greater resources. Many individuals are
faced with the prospect of not being able to obtain coverage at all, at any price.

The problem is affecting businesses as well. I read with sympathy, Mr. Chairman,
the problem that truckers of hazardous waste in your State are facing in affording,
if the:, can find it, tne required liability insurance. The impact of this problem in
the Virgin Islands was brougbt graphically to my attention by Mr. Cosmos Wil-
liams, the President of the St. Croix Chamber of Commerce.

I recognize that we are not alone in this situation. But, our insurance problems
are compounded by the fact that we are relatively small market, and we are finding
it increasingly difficult to persuade insurers to remain active in the Virgin Islands
until ways are found to bring greater stability to the situation. Many insurance
companies have either dramatically pulled back on the extent on their participa-
tion, or pulled out altogether. J have written personally to the chief officer of the
insurance companies operating in the Virgin Islands urging that they give careful
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consideration and exercise more forebearance in reacting to the problems of theVirgin Islands market.
What in perhaps the most disturbing aspect of the insurance crisis nationwide is

the complexity of the situation. Even industry experts have conflicting opinions as
to the genesis of the problem. State and local governments have enacted a wide va-riety of insurance regulations and 'no fault' laws, that according to a recent U S.
Department of Transportation study, have met with widely varying degreees of suc-
cess. The inconsistency of the results raises more questions. What is clear is that weneed hard, cold facts.

Clearly the success of this committee's efforts would have great significance forthe V' gin Islands. I will look forward to reviewing the testimony your committee
will receive from both the industry and its market, and in sharing your findings
with my constituents. Again, we thank you for tackling these issues and commend
you for accepting this challenge.

Mr. FLomo. Thank you very much.
Mr. deLugo, just let me ask: What is the rationale that is put for-

ward for the withdrawal from the automobile insurance coverage
area in the Virgin Islands?

Mr. DELUGO. Well, they are claiming that the awards that are
being made in the courts, that their liabilities are simply too
greatthat is the excuse, anywayand that it is not profitable for
them to operate in the Virgin Islands anymore. I question that.

Mr. nom,. What is the safety record? DOT keeps records. I
don't know if they keep records with regard to the Virgin Islands.
My point is, for example, in my own State, where we have the
highest insurance rates in the country, we also have the best safety
record per mile in the country. I am just wondering if the safety
problem, number of accidents per capita, is something that is par-
ticularly extraordinary.

Mr. DELUGO. No. I think our safety record would be average and
would compare favorably with most of the States, but the awards
that have been given, the companies contend that the awards have
simply been out of line and that they are consistent. Studies that
we have done don't bear that out.

Mr. FLORIO. Mr. Miller, let me first of all pay tribute to you and
your committee for all of the good work you are doing on all of the
problems involving children, and certainly your role. I was pleased
to testify at your hearing on the unavailability of insurance for day
care centers, and the impact that will have on the whole concept of
day care.

Can you give us any up-to-the-minute report on the negotiations
that we understand are going forward with Marsh & McLennan
Broker to provide for coverage?

Mr. MILLER. I think most of the parties that we have been in con-
tact with, Mr. Chairman, believe that they are going to be success-
ful. I believe there is another meeting on Monday, which we hope
is the final meeting at which they will reach an agreement to pro-
vide a means by which, once again, liability insurance will be ex-
tended back to the day care providers; but I don't want to speculate
on or characterize those negotiations other than to say that it is
the most hopeful thing that we have on the horizon.

Whether or not those particular negotiations in and of them-
selves will be able to address what appears to be a spreading prob-
lem to other areas of providers of human services, I don't know;
but I think it, hopefully, will provide a blueprint to the rest of the
insurance industry to see that in fact this coverage can be provided
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to child care provides and that they clearly are within the bounds
of insurability without the kinds of unnecessary cancellations that
we have seen or, in some cases, the extraordinary, extraordinary
rate increases that have gone out through the entire human serv-
ice area.

Mr. FLORID. It is our understanding from the information we
have that the claims experience in day care centers has been
rather good. There haven't been a whole lot of claims. Some of the
industry justified the increases and the cancellations on their ap-
prehension about potential claims growing out of instances of child
abuse.

That appears to be anticipatory or speculative, and if that is the
case, some suggestions have been made and will be made here
today about a Federal reinsurance program approach to deal specif-
ically with offshoots of potential liability. That is Federal reinsur-
ance to deal with child abuse claims, as an example, out of day
care centers.

That, of course, would relieve the insurance industry in some re-
spects from the potential prCulems associated with extraordinary
claims. On the other hand, if tieir concerns are not founded, it cer-
tainly would provide for their ability to come forward and the Fed-
eral Government Reinsurance Program would not become involved,
but at least it would take away the reason for people retreating
from coverage, or if there is a legitimate concern, it would insulate
the private sector from those extraordinary concerns which may
not be able to be anticipated in costing out their risk analysis proc-
ess.

Have you given any thought or has your committee given any
thought to the concept of Federal reinsurance programs for ex-
traordinary aspects of the overall risk potential growing out of day
care centers?

Mr. MILLER. I would welcome it because without that kind of
effort, unless there is a major breakthrough within the industry,
we are held captive to their speculation, whether or not that specu-
lation is well founded. And again, the historical evidence suggests
that these kinds of claims have not come out of the child care in-
dustry.

Again, we heard from the National Child Abuse Coalition and
others that simply this is not the setting in which most child abuse
takes place, and I think that we are told that because of the under-
lying tort system and the possibility of what the law entails in
these events, that therefore the insurance industry is correct in its
conclusion to its speculative evidence.

I think we ought to remove that speculation. I think reinsurance
is one of the ways in which the Federal Government can do it, and
when we look very often at how does the Federal Government sup-
port some of these human services, that may be one of the keys.

Until we have such time to experience whether or not the specu-
lation that is now being promoted by the insurance industry is, in
fact, accurate, I don't happen to believe that it is. I think it sells all
too short the people who are providing family home child care and
day care centers and the YMCA, YWCA and others. It just sells
them too short, and I think that if that is going to continue to be
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the basis for their rejection of coverage, then we ought to step in
and propose some kind of reinsurance event.

Mr. Fumuo. Thank you very much.
Mr. Lent.
Mr. LENT. Thank you, Mr. Chairman.
I am sure it is no comfort to our witnesses, both of whom I want

to thank for their appearance here and their contribution to this
committee hearing, but it is probably no consolation to know that
later today, we will be hearing from an entire bevy of people who
for one reason or another are finding difficulty obtaining insurance
at what they feel to be a reasonable price, and I think perhaps our
committee is going to have to look a little deeper than just the sur-
face problems to try to find out what really may be a crisis in the
whole tort liability judicial system.

We are going to hear and we are hearing from not only child
care operators but also gasoline station operators and hospitals and
motor carriers, nurse-midwives, housing authorities, municipalities
who are finding it increasingly difficult to obtain insurance at a
reasonable cost.

Of course, when we look at insurance, we have to look at the
basic concepts underlying insurability and insurance contracts, and
that is the concept of risk. Risk means literally the chance of loss
or the probability of a loss. If a loss is certain to happen, there is
no risk or loss to transfer, and an insurance transaction cannot
take place.

There is a growing perception among underwriters that the accu-
mulation of legal remedies provided under State and Federal liabil-
ity system Are changing a hitherto insurable probability of loss to
an uninsurable virtual certainty.

The second fundamental of underwriting and insurance is that of
predictability. If there is no way to predict, then of course they
can't write.

I would like to ask whetherand you note that no claims have
been made for child abuse in day care centers, but isn't it a fact
that in most of these Stztes, that the statute of limitations exists,
which does not begin to run with respect to infants until they
obtain the age of majority in that State.

So that the fact is there is a latent possibility that might go on
for as much as two decades of a claim being made on behalf of or
by an infant.

Mr. MILLER. There is no question about that. I think that clearly
that is a reason for concern and must be factored into the premium
and the risk that the insurance company is willing to accept, and
the tail, as they call it, the long tail here has to be of concern to
you when your exposure may run for a period of 18 to 20 years.

But let me just say something. You know, I think this subcom-
mittee has a rare opportunity to look at both the insurance aspect
and the tort liability aspects that are concerning people; but let us
just keep something in mind. I may be a little cynical, but I hope
that these cancellations and these rate increases are not part of a
clever scheme to whip up a constituencyalmost an hysterical con-
stituency, which then decides that we must have immediate, rapid
changes in our tort liability system.

li7
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In the past we have had these issues confronted at the State
level, and at the Federal level because all of a sudden all of the
doctors' malpractice insurance is canceled or the attorneys' mal-
practice insurance is canceled. Here we have day care. Here we
have a whole cross-section of America that has been cancelled. We
don't know yet whether that was justified or not based upon the
insurance aspects of this industry.

We also know there is another agenda going on here with the in-
surance companies, which is to suggest that we have to have a
wholesale reform of the tort system. There are many changes that
we may have to have in the tort system, but we ought to make
clear what the atmosphere is and whether the atmosphere is one of
real crisis or manufactured crises, and I will leave that to the in-
surance industry to discuss.

But I am a little concerned when I see a huge public relations job
going on for tort reform and at the same time I see middle Ameri-
cans, whether in the service industry, whether they are truckdriv-
ers, gas station owners or child care providers, having their liabil-
ity insurance taken away from them. I think there is a connection
between those two which ends up saying: Write your Congressman.

I would just hope that you separate those two issues because I
think, Mr. Lent, the question you asked about what is the impact
of the long tail and what kind of liability does that mean for an
insurance company, clearly that must be considered. I don't know
whether you can shorten that tail with respect to the provider of
child care services or the YWCA or whether that is even proper,
but I would just hope that those questions would be considered in
one atmosphere, and this fire storm that is being created on the
other side to put pressure on State legislators and the Congress to
go for some kind of wholesale tort reform to limit the liability and
the exposure of people and the rights of others be considered in an-
other atmosphere.

I think there are two things going on here at the same time.
Mr. LENT. If some of these changes were to be made, it might

make it a lot easier for the people that yot are working for, the
day care center operators, to get some insurance.

Mr. MILLER. I said in our earlier hearings where the chairman
testified, the question of caps on liability and exemptions and
riders to exclude certain activities, I don't have a great deal of a
problem with considerations of those kinds by the industry to try
to limit their liability and still provide the people who would deliv-
er their child into that setting some reasonable recourse if some-
thing goes wrong.

I have no opposition to that; I just want to make sure that it is
considered in an atmosphere that accurately portrays the picture.
And again, the speculation that all child care centers have mad
people running around and abusing the children just does not hold
up under the evidence. So now, what is the real risk and what is
the experience in this industry?

I think you know that this committee is one of the few bodies
that has the opportunity to really ask that question in the entire
Federal Government. We have basically ended up with pretty close
to a boycott in terms of our hearings in trying to get the industry
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to come before us, but I suspect they have a little more fear of thiscommittee and its reputation in terms of its investigative powers.Mr. LENT. A lot of States have programs to assist those havingdifficulty obtaining insurance. Do you know whether some oftheseI guess it's your constituents or the people that you aretalking to on your committee. Have the States been looked to bythe day care centers?
Mr. MILLER. Absolutely. We again have stated my first choicewould be to have the industry somehow take care of this problemitself, and if not, I think clearly the area for change would comefrom the State government before the Federal Government.
My own State of California has passed a couple of pieces of legis-lation, and has a reinsurance pool proposal working at the Statelevel that the legislature has not yet passed. At the same time, theinsurance commissioner has suggested and is working with the in-dustry for some kind of voluntary assistance program between com-panies to share this risk. I think that is true in Maryland and anumber of other States. In other States nothing has happened, andthat is part of the problem.

Mr. LENT. My final question is: What is it that we are getting at?What do you have in mind, either gentleman, that the FederalGovernment could do to assist these people beyond what the Statesmay already be doing?
Mr. MILLER. I think one pointfirst you are going to have to pullapart the problem and see what are the constituents of the prob-lem that are, in fact, real. As the chairman pointed out, the issueof speculating about what huge losses may occur in the future andgiving examples of one or two tort cases that therefore suggest thatyou can no longer provide liabil3i3 insurance for totally unrelat-ed field because somebody chopped ur with a lawnmow-er, that it says that you can t provide the YWCA coverage foryouth programs, may or may not be related.
I think part of it is your ability as a committee to pull thatapart. If it is necessary, if States won't movelet me just tell you,this country cannot survive without a child care industry, and weowe it to parents who are out there working, trying to stay in theworkplace many of them low income, we owe it to them to makesure that their children are in a healthy and safe environment.

Clearly one of the things that must be required is some kind of in-surance so that whatever mishap takes place, a fall or abuse, what-ever it is, that they have some recourse.
One of the things that has emerged very clearly in the lastdecade is that our economy now is very, very dependent upon theability of people to have care for their children while they areworking. They are working out of necessity, and you know what ittakes to hold a household together. We have more and more two-income families.
Mr. Lam. Thank you.
Mr. MILLER. Thank you.
Mr. FLORIO. The gentleman from Texas.
Mr. FIELDS. I have no questions, Mr. Chairman.
Mr. FLORID. Let me express my appreciation to both witnesses. Ithink the last couple of comments from Mr. Miller are particularlyimportant. We have to find out what the real problems are. If
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there are legitimate concerns that the industry has, we should try
to address them.

At the same time, we have to be aware of the fact that if there
are not legitimate concerns, we cannot allow a sense of hysteria,
whether it be in the area of child abuse. In my own State, as an
example, there was a lawsuit brought by a parent against a coach
of a Little League team, the suggestion made that the Little
Leagues couldn't get insurance if this type of thing happened, and
the Little Leagues would be gone.

The State legislature passed a law essentially saying that Little
League coaches are now unable to be sued, which in a sense is not
the most thoughtful approach to the problem if that were put for-
ward. That was put forward as a means of preserving insurance
availiability for something we can all identify with, the desirability
of having Little Leagues.

So I think there is a need to get at the bottom of what is real
and what is not real and to try to do that in a thoughtful way on a
national basis. This is not a problem in one area, one segment of
our economy, one State. It is across the board, all segments of our
economy, in all of our States. The business of risk evaluation is
what the insurance industry is all about. If there are extraordinary
problems, maybe there is a need for some input at the Federal
level.

I had the occasion to go to an insurance company's office in Man-
hattan a while back, and they were very pleased to convey to me
their new line of insurance, which was insuring against the risks of
foreign government coups for multinational corporations. I would
suggest that if they can assure and assess the risk of the overthrow
of a foreign government, there is probably the capability of assess-
ing the risks associated with less esoteric things than the intrica-
cies of foreign government politics.

So I am looking forward to this as the beginning of a series of
hearings that will be looking into this very important economic
subject that is key to the health of the Nation's economy.

Let me thank you very much for your presentations.
We now will move rapidly to our next panel, which is made up of

Mr. Ralph Nader, the director, Center for Study of Responsive Law,
and Mr. Robert Hunter, president, National Insurance Consumer
Organization.

Gentlemen, we thank you very much for your presentation
today. Your statements will be made a part of the entire record.
You may proceed in the fashion you see fit.

Mr. Nader, we are pleased to hear from you.

STATEMENTS OF RALPH NADER, DIRECTOR, CENTER FOR STUDY
OF RESPONSIVE LAW; AND J. ROBERT HUNTER, PRESIDENT,
NATIONAL INSURANCE CONSUMER ORGANIZATION

Mr. NADER. Thank you, Mr. Chairman and members of the sub-
committee for the opportunity to testify on the sharp increases in
insurance premiums and widespread cancellation.

Consumers of insurance products in America are facing a crisis,
not one much of availability nor one of affordability, but one of
confidence. This crisis in confidence lies in whether this Congress

20



15

will take the necessary steps at the Federal level to give consumersrelief from abusive practices of the insurance industry.
By massively canceling policies or refusing to sell coverage with-out 300- to 1,000-percent increases for day care centers, nurse-mid-

wives, transit authorities, physicians, municipalities, fishing fleets,asbestos removal firms, to name a few sectors of the economy, the
insurance industry is betting that the resultant pressure will leadthe States to grant excessive rate increases and changes in policyforms and will lead the State Legislatures and the Congress toenact restrictions on injured people's right to sue.

The insurance industry is gambling for high stakes. If successful,the bet will pay off in billions. If it is not successful, it means therewill be an increased expansion of Federal reinsurance activity andincreased expansion in self-insurance pooling systems by the afflict-ed economic sectors.
The insurance industry has won on this bet once before. There

seems to be an underwriter's 10-year itch of operating here.Ten years ago the companies bellowed about tigeInedical malprac-tice and product liability crisis" and got higher premiums from
State authorities and favorable changes in the laws against vic-tims' rights in many States.

Subsequent studies, including one by the U.S. Department of
Commerce, revealed no such crisis, but the damage was done toconsumer rights and their pocketbooks. Insurer profits soared.Now, 10 years later, we are witnessing what actuary Robert
Hunter calls a manufactured crisis intended to bloat insuranceprofits and reduce victim rights. Already in the first 6 months of1985, auto insurance premiums have risen 9.1 percent, more thanthe rate of increases for all of 1984. At this rate, auto rates willrise 18.2 percent this year, far in excess of increases in claims orinflation.

All the elements for a repeat of the 1975 crisis are in place. Even
the Congress has fallen into line, at least temporarily. Bills arepending or will be introduced before the House and Senate that
would restrict victims' rights and product liability, medical mal-practice and admiralty-related suits.

These victims' rights are not just rights to be duly compensatedfor their injuries. They are also rights to generate through ourcommon law the deterrence that will increase the incentive by
manufacturers for greater safety in the future for other people.It is to be hoped that this "strike 'em or gouge 'em" gamble will
backfire. Americans do not like companies which refuse to sell tothem or which refuse to sell to them unless they get 3, 5, or 10times the previous price. Do you know any industry in America, in-cluding the oil industry, that tries to increase its prices 3, 5, or 10times? Tenfold?

I don't know any industry that even dares to do that except the
insurance industry. It always considers itself a special case. It isbrazenly unique in these quantum price jumps or arbitrary refus-
als to deal. This kind of abuse turns people off. I am submitting
letters for the record from small businesses all over America show-ing the kind of detailed indignation that they are reflecting in re-sponse to 300-, 400-, 1,000 percent increases in premiums, includingthose businesses who have never had a claim in years.
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If the insurance industry is selectively going on strike or aban-
doning certain marints or imposing wildly extortionist prices, then
Federal or even State government pools of insurance can be estab-
lished to provide insurance to people who lose coverage through no
fault of their own.

The Congress could articulate standards by which the States
must regulate insurance, and the Department of Justice could in-
vestigate and take steps to protect consumers.

It is obvious that insurance is a necessity. It is also obvious that
when it is not available, the Government has a role to step in. In
the 1960's when those same insurers refused to offer insurance to
properties in the center cities, the Federal Government offered
FAIR plans that kept insurance available in the cities. The Govern-
ment made money in this business, contrary to insurance industry
prediction.

The Government has offered insurance in the past when private
insurers have balked: crop insurance for farmers, bank deposit in-
surance for savings accounts, crime insurance in the less affluent
areas of the country, and for some years, flood insurance for prop-
erties on flood plains. Federal law has facilitated self insurance
pools for companies which want to get together for coverage in the
product liability area.

So the insurance industry is gambling also with the risk of invit-
ing Uncle Sam's intervention and self-insurance by syndicates of
their former customers.

Leaders in the industry think they will win. They have won
before. John J. Byrne, former head of GEICO Insurance and now
the new CEO for the Firemen's Fund, has said, "It is right for the
industry to withdraw and let the pressures for reform build in the
courts and in the state legislature."

Thomas Green, President of his own reinsurance brokerage firm,
has said Lloyds of London would "simply not write reinsurance for
the American casualty industry."

Gerald Wakefield, a Lloyds representative, was reported as
having wryly said that if new policy forms limiting the insured's
right were not approved presumably they want to bring down the
rights of Americans to sue in courts to the lowest British denomi-
natorLloyds of London would not reinsure American liability in-
surance.

Now, Doris of London has been acting very arrogantly lately.
One can understand given the scandals affecting it back in the
United Kingdom. But Lloyds' chair, Peter Miller, said later that,
"This is not a threat."

The subcommittee would advance the purpose of its inquiry were
it to examine the lobbying and pressures on domestic insurers and
State regulators and lawmakers by this British giant, Lloyds of
London, a major initiator of the domestic insurers' over-reaching.
Also a major lobbyist in the infamous Minnesota bill restricting
the rights of victims to recover for toxic wastes that passed in Min-
nesota this year.

Instead of this massive industry using its economic leverage for
claims prevention by advancing pollution control and cleanup,
safer consumer products and workplaces, instead of using its lever-
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age for loss prevention, for which it has a great leverage, it is using
its leverage to reduce victims' rights and gouge consumers.

It is interesting that when Lloyds of London started several cen-
turies ago, Mr. Chairman, in insuring the commercial ships thatwent on the India trade around the Horn in Africa, it required
these ships to have lifeboats and it also took the 1eQd in establish-
ing lighthouses to alert ships that might be getting too close to therocks.

In short, it was interested in loss prevention. It was interested in
safety. The insurance industry has got to pay more attention to
that as some companies have in furthering air bags in cars.

For example, Engineering Times reports that the main under-
writers for the 11,000 architectural engineering firms will include a
pollution exclusion in all future policies. Think what this means. In
your States, these architectural engineering firms working on mu-nicipal treatment plants or projects involving emissions or recy-cling or asbestos removal from schools, a big issue in New Jersey,
or reconditioning or reclaiming waste products won't have insur-ance for these activities.

So this is not just an economic crisis; this is an impact on the
health and safety of the American people proceeding from this 10-
year strategy of the insurance industry.

Other policy changes would include the cost of defending suits
within the limit of liability in a policy. This means if a buyer has a
million dollars of coverage and the insurance defense lawyers
spend $1 million defending the suitand they have been known tobill very abundantlynothing remains for any victim recovery.

The insurance companies are using judges and juries as their fa-
vorite whipping boys, blaming verdicts, and settlements for their
troubles. Their favorite figure to bandy about, which you will hear
later today, is that they lost $3.5 billion last year.

I would urge the subcommittee to hold the insurance industry to
its presumed pride, that is, of being a data generator, and require
them to prove their case in numbers. Instead of a $3.8 billion in
losses last year, a U.S. General Accounting Office report on insurer
profitability shows a $300 million profit over underwriting losseslast year for the property/casualty insurance industry.

The key question is: How much did you gain or how much did
you lose, insurance company, when you combine insurance invest-
ment income with premium revenue? If insurers are losing so
much money, Mr. Chairman, why are their stocks selling at record
prices on the stock exchange? A.M. Best's Insurance Index shows
an increase of 30 percent for property/casualty stocks in the first 6
months of 1985. The S&P Industrials languished at a mere 14 per-
cent, and the Dow Jones industrials at a paltry 10 percent for the
same first 6 months of 1985.

If insurers are losing so much money, why are stockbrokers rec-
ommending that these companies are such great buys? The brokers
know that the industry will continue to be as profitable as it has
been over the last 10 years, where, according to the GAO, invest-
ment income has exceeded underwriting losses by $72.1 billion, not
to mention their tax refund.

it will take an informed citizenry and an informed media to stop
the Great Insurance Industry Boycott of 1985. This hearing is an
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important first step toward providing the essential information.
The insurance industry must be required to support its assertions
of losses with data unencumbered by accounting flim-flam.

During the phony product liability crisis in the mid-seventies, I
would repeatly ask this industry to provide us with data as to how
much was paid out in verdicts and settlements compared to how
much it took in in product liability premiums. It always demurred.

I hope this is only the first of a series of hearings on the insur-
ance crisis, so called, and that perhaps regional hearings might be
held to give all of America the opportunity to see that the crisis
should not be manufactured but rather that they should see a re-
newed dedication by Congress to the protection of all consumers.

The letters which we have received and which you will soon re-
ceive, I am sure, in even greater numbers show that small busi-
nesses minding their own business, with very little loss claim expe-
rience generated to their insurer, are experiencing increases.

Mountain Brook Cottages, a rental cottage firm in Sy lva, NC,
went from $1,800 a year to $11,000 a year.

The Copitz Co. in Decatur, IL, a plate fabricator, went from
$11,736 in 1989 to $61,317 in premiums in 1985. They have never
had a single claim on their liability insurance coverage.

The Carolina Fire Equipment Co., Greenville, SC, never had a li-
ability claim paid over 20 years or more. Now they are having
their insurance canceled or they are exposed to a spectacular pre-
mium increase.

A Boat Transport firm in Gainesville, GA. The rates were $850
per year with the Reliance Co. Now the best they can do is quotes
from other companies for $3,500 to $5,500 a year.

And finally, Public Housing Authorities. What is the conceivable
reason for this kind of dramatic increase? In Albany, NY, best bids
call for 1,000 percent increases at an extra cost to the Public Hous-
ing Authority of $200,000. You will hear more testimony on that
later.

In short, if there is a problem, we want to see the data, and if
the data is verifiable, adjustments can be made, but not the kind of
massIve boycotts and strikes and cancellations that stampede ladies
and gentlemen such as yourselves in Congress and the State legis-
lators into rolling back 100 years of civilized progress in the provi-
sion of personal injury rights to victims and their next of kin, and
draining off even more than 12 cents out of every consumer dollar
now devoted to insurance premiums into the coffers of the insur-
ance industry.

I caution the insurance industry that they are taking a gamble
that might lead to a restructuring of their industry, with people
going into this industry in self-insurance syndicates backed by Fed-
eral reinsurance. That is the gamble that the insurance industry is
taking now. But in the meantime, many people, individuals and
businesses, are suffering.

Thank you.
[Testimony resumes on p. 37.]
[The prepared statement of Mr. Nader and submitted letters

follow:]
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STATEMENT OF

RALPH NADER

Good morning. Mr. Chairman, members of the subcommittee,

thank you for the opportunity to testify on the sharp

increases in insurance premiums and widespread cancellations.

Consumers of insurance products in America are facing a
crisis. The crisis is not one of availability nor one of

affordability, but one of confidence. This crisis in

confidence lies in whether this Congress will take necessar"
steps at the federal level to give consumers relief from

abusive practices of the insurance industry.

By massively canceling policies or refusing to sell coverage

without 300 to 1000 percent
increases for day-care centers,

nurse-midwives, transit authorities, physicians,

municipalities, fishing fleets--to name a few sectors of the

economy--the industry is betting that the resultant pressure
will lead the states to grant (excessive) rate increases and
changes in policy forms, and the state legislatures and the
Congress to enact restrictions

on injured people's right to
sue. The insurance industry is gambling for high stakes, if

successful the bet will pay off in billions.
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The insurance industry has won on this bet once before.

There seems to be an Enderwriters' 10-year itch of greed

operating here. Ten years ago, the companies bellowed about

the "medical malpractice and product liability crises" and

got higher premiums from state authorities and favorable

changes in the laws in many states. Subsequent studies,

including one by the U.S. Department of Commerce, revealed no

such crises but the damage was done to cinsumers' rights and

their pocketbooks. 1/ Insurer profits soared.

Now, 10 years later, we are witnessing what actuary Robert

Hunter calls "a manufactured crisis intended to bloat insurer

profits and reduce victims' rights." Already, in the first

six months of 1985, auto insurance premiums have risen 9.1

percent, more than the rate of increase for all of 1984. 2/

At this rate, auto rates will rise 18.2 percent this year,

far in excess of increases in claims or inflation. All the

elements for a repeat of the 1975 "crises" are in places.

Even the Congress has fallen into line. Bills are pending

or will be introduced before the House and Senate that would

restrict victims' rights in product liability, medical

malpractice admiralty related suits.

It is to be hoped that this "strike 'em or gouge 'em" gamble

will backfire. Americans do not like companies which refuse

to sell to them, or which refuse to sell to them unless they

get three or five or ter times the previous price. The

insurance industry is brazenly unique in these quantum price

2
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jumps or arbitrary refusals to deal This kind of abuse

turns people off. If the insurance industry is selectively

going on strike, or abandoning certain markets or imposing

wildly extortionate pr'ces, then federal or even state

government pools of insurance can be established to provide

coverage for people who lose coverage through no fault of

their own. The Congress could articulate standards by which

the states must regulate insurance. The Department of

Justice could investigate and take steps to protect

cons cars.

Insurance is a necessity and affected businesses cannot be

required to close down. Products which are safe and

beneficial might be kept from markets. Physicians and

surgeons may quit practice because of unavailable or

unaffordable insurance. Society cannot function properly

when its commerce is so disrupted. When those same insurers

refused to offer insurance to properties in the center cities

during the disruptions of the '60s, the federal governmment

offered the FAIR plans that kept insurance available in the

cities. The government made money in this business, contrary

to in.urance industry predictions.

The government has offered insurance in the past when private

insurers have balked -- -crop insurance for farmers, bank

deposit insurance for savings accounts, crime insurance in

the less affluent areas of the country and for some years

flood insurance for properties on flood plains. Federal law

3
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has facilitated self-insurance pools for companies which

want to get together for coverage in the product liability

area. So the insurance industry is gambling also with the

risk of inviting Uncle Sam's intervention and self-insurance

by syndicates of their former customers.

Leaders in the industry think they will win. They've won

before. John J. Byrne formerly head of GEICO Insurance and

new CEO of the Fireman's Fund has said; "It is right for the

industry to withdraw and let the pressures for reform build

in the courts and in the state legislatures." 3/ Thomas A.

Greene, president of his own reinsurance brokerage firm, has

said Lloyd's would "simply not write reinsurance for the

American casualty industry." 4/ Gerald Wakefield , a

Lloyd's representative was reported as having wryly said that

if new policy forms limiting insureds' rights were not

approved, Lloyd's would not reinsure American liability

underwriters. 5/ Lloyd's chair Peter Miller said later that;

"This is not a threat." 6/ The Subcommittee would advance

the purpose of its inquiry were it to examine the lobbying

and pressures on domestic insurers and state regulators and

lawmakers by this British giant, Lloyds of London -- a major

initiator of the domestic insurers' over-reaching.

Instead of this massive industry using its economic leverage

for claims prevention by advancing pollution control and

cle-n-up, safer consumer products and workplaces; instead of

using its leverage to help stabilize the economy, it is, with

4
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few exceptions, behaving like a spoiled brat. The insurance

industry should be more than a cash cow; it should be a

safety bull to reduce the basis for claims. This spoiled brat

must be weaned of the fruits of its manufactured "crises" and

not allowed to increase prices while restricting cover for

insureds and the legal rvIhts of victims.

For example, Engineerinq Times reports that the main

underwriters for the 11,000 architectural/engineering firms

will include a "pollution exclusion" in all future policies.

This means that firms working on municipal treatment plants

or projects involving emissions or recycling, reconditioning

or reclaiming waste products won't have insurance for these

activities. Other policy changes would include the cost of

defending suits within the limit of liability in a policy.

This means that if a buyer has a million dollars of coverage

and the insurer defense lawyers spend a million dollars

defending the suit, nothing remains for any victim recovery.

The insurance companies are using judges and Juries as their

favorits whipping boys, blaming verdicts and settlements ',or

their troubles. Their favorite figure to bandy about is

"$3.8 billion in losses last year." A U.S. General

Accounting Office (GAO) report on insurer profitability shows

a $300 million profit over underwriting losses last year for

the property/casualty insurance industry. 7/ If insurers are

losing so much money, why are their stocks selling at record

prices on the stock exchanges"' A.M. Best's Insurance 'ride>.

5
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shows an increase e of 30% for property/casualty stocks in the

first six months of 1985. The S&P Industrials languished at

a mere 14X and the Dow Jones Industrials at a paltry 10% for

the first six morths of 1985. 8/ If insurers are losing so

much money, why are stockbrokers recommeqding that these

companies are such great buys? The brokers know that the

industry will continue to be as profitable as it has been

over the last 10 years where, according to the GAO,

investment income has exceeded underwriting losses by $72.1

Billion (and they got a $63 million tax refund), 9/

It will take an informed citizenry and an informed media to

stop the great insurance industry boycott of 1985. This

hearing is an important first step toward providing that

essential informat'on. The insurance industry must be

required to support its assertions of losses with data

unencumbered by accounting flimflam. During the phony

product liability crisis in the mid-seventies, this industry

would not even produce data as to how much was paid out in

verdicts and settlements compared to what it took in in

product liability premiums, I hope this is only the first of

a series of hearings on the insurance "crisis" and that

perhaps regional hearings might be held to give all of

America the opportunity to see that the crisis need not be

manufactured, but rather that they see a renewed dedication

by the Congress to the protection of all consumers.

I would like t'2 include for the record some detailed letters

6
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by small busi who have been abandoned or gouged by

insurance companies.

Thank you.

NOTES

1/ Report on Product Liability Ratemakina, Product Liability
and Accident Compensation Task Force, US Department of
Commerce (1980). At page ix the report criticizes ratemaking
as "overly subjective" and rates as being "excessive."

2/ CPI data on "auto insurance," Bureau of Labor Statistics.

3/ Journal of Commerce, p.10A, col.2 (June 18, 1985).

4/ Journal

a/ Journal

hi Journal

of

of

of

Commerce, p.10A,

Comm -e, p.SA,

Commert-1, p.1A,

co1.3

co1.1

co1.4

(June

(July

(Sept.

18,

26,

4,

1985).

1985).

1985).

7/ Statement of Natwar Gandhi, Group Director Tax Policy (US
GAO), before American Risk and Insurance Association, Aug.
20, 1985, pp.2-3, (hereinafter, GAO Statement). Mr. Gandhi
will make available a more detailed analysis of insurer
profitability in a more extensive report to be released in
the late fall of 1985 by the USGAO.

9/ A.M. Bests's, Insurance Management Reports, as quoted in
the Insurance Advocate, p.4 (Sept. 7, 1985).

9/ GAO Statement, p.7.
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MOUNTAIU EIWOR COTTAGES
ROUTE 1, LOX 5C1
SYLVA, HG 26779

August 29, 1985
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Redpect4a!:,

Augustus "cla.tor.
704 -581
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Hazel Frank Gluck
Insurance Commissioner
State of New Jersey
201 East, State Street
Trenton. NJ 08625

Dear Commussionor,

Central Insurance Agency
352 Bloomfield Avenue
Montclair, NJ 07042

08/21/85

I am writing to you today to bring to your attention
another very serious problem affecting property and casualty
insurance brokers in the State of New Jersey.

This particular problem is that it is almost impossible
for property and casualty brokers to obtain errors and
omissions professional liability insurances especiallybrokers that have a large proportion of JUA auto policies in
their book of business.

Last year for examples I had an E&O policy with Atlanta
International Insurance Co.,this policy afforded
professional liability in the amount of $500,000. with a
zero deductible for legal defense and a $1.000. deductible
for a claim paid.

This policy was not renewed by Atlanta International
along with as any as 1500 other brokers.

In trying to place my own liability policy I have learned
that there are no markets available offering any coverage at
a reasonably affordable premium. As a matter of fact the
only coverage offered at all was an excess company that
wanted an $6500. premium with a flat deductible of
$10.000W Of course this is a prohibitive situation for
anyone.

65-958 0 87 - 2

r.

t) 3
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What I do find interesting is the fact that if a person
Is lucky enough to be an Sent for a property and casualty
insurance company there is no problem getting the necessary
coverage.

With all the problems a broker has to contend with
today, such as, illegal withholding of commissions by JUA
servicing carriers, attempts to lower commissions,
moratoriums on appointing new agents and now discriminating
against P&C brokers who have too many JUA accounts,
regarding professional liability "I wonder, do you
think someone is trying to drive us out of busaness?,a
person couldn't be blamed for thanking this."

Ultimately, the insurance buying public will suffer along
with the brokers as lawsuits will prove that the public will
have very little recourse against an agency that may be
negligent in an errors and omissions claim.

Circumstances today are causing licensed property and
casualty prokers to be part of a 2nd class method of
purchasing insurance.

"After all, would you feel confident placing your
insurance with my agency if you new that your recourse would
be limited in the event of an E&O claim against me?"

If you could look into this matter, it would certainly be
appreciated by me, my fellow insurance brokers and the
public.

Very truly yours,

Alan H. Pfleger
Central Insurance Agency

cc:Buddy Fortunato, Assemblyman (Essex)
Michael Adubato Assemblyman (Essex)
Ralph Nader, National Insurance Consumer Organization
The Bergen Record
The Star Ledger
Peter Shapiro

066
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SOUTHWEST TANK LINERS, Inc.
684 WEST MAIN ROAD - P. 0 BOX 731

EL CENTRO, CALIFORNIA 92244
619 I 352-4832

UCENSE NO A418129

National Insurance Consumer Organization
344 Commerce St.
Alexandria, Virginia 23314

Attn: Tim Hogan:

Our small family business is being shut down because of
our inability to obtain insurance coverage though our total loss
over the past four years has been less than $4,000.00. We havehad contact with the California Insurance Commissioner, our
attorneys, our local assemblyman, our insurance agency and ourinsurance carrier. 1 am enclosing copies of this correspondenceor your review.

Last year our liability insurance was $17,000.00. Thisyear, wren we finally obtained a tentative quote (not firm - it
figured to be closer to $100,000.00), it was $75,000.00. We simplycan not pay $75,000.00 - we don't have it to pay. As you will
notice, we were informed of the problem at the last minute. Every
brokerage agent we spoke to wanted 45 to 90 days to quote.

Our business is a preventative maintenance program by which
we interior coat with epoxy any metal tank which might begin to
leak if not protected. We do underground gasoline storage tanks,water tanks, _ewage tanks, etc. It would seem to me that with all
the problems with ground, water, and air pollution that this
preventative maintenance is extremely important to environmental
protection.

What will actually happen if we can't do the work is that
other small businesses will close because they can't afford
double-walled tanks and expensive installation which is the only
alternative to our procedure. Small businesses will postpone
expensi4e repairs or replacement; leaks will contaminate the
ground water shutting down water systems as is the case in
New Jersey and elsewhere.

Every time we mention our problem in obtaining liability
insurance, we find others who are having similar problems. Thedifference between others and ourselves is that we had little
advance notice.

As of this date we have been unable to secure liability
insurance. We are virtually out of business. Can anything be
done?

Sincerely,

/i

Anna Sessions, Corporate Secretary
Southwest Tank Liners

0r: ...")
t
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NEW YORK STATE ASSOCIATION OF RENEWAL & liOUSING OMCIAL:-.. IN,
ST TE OFFICE TOD STATE STREET ALBANY N V 12207 1.516

TO: OUR SENATORS AND CONGRESSPEOPLE

RE: LIABILITY INSURANCE FOR HO9SING AUTHORITIES

We face a crisis in the State relative to problems
caused by an increase in liability insurance from
$7.56 per dwelling unit three years ago to $123.00
per dwelling unit this year. We obtained an extension
from the $7.56 carrier to September 23, 1985 and some
smaller authorities have been able to find coverage
within the $40 - $50 range, but the larger authorities
are preparing to dip into their reserves to pay this
unbudgeted and unplanned-for inc,-ease.

These tremendous increases by the insurance industry
are being felt across the board; i.e., municipalities,
school districts, transportation authorities, etc., -
alnost all public and quasi-public bodies are now being
made aware of it.

We don't pretend to understand it nor are we prone
to accept the industry's explanations of why 1500%
increases are necessary this year. We are, however,
prone to suggest that the Congress could find out why
these increases are coming into force so suddenly and
not over a term of years. Nothing in our knowledge
has moved so precipitiously. And we can't believe that
the think tanks of the multi-billion dollar insurance
industry were caught so short that they have to recover
in one single bound.

We are troubled and will appreciate your advice.

Very truly yours,

Fin:Joseph Leone,
E,L4cutive Director

FJL:n

c: J. Donald Leahey, President, NYSARIIO

DATE: August 28, 1985

tmln Ina N V Conimancr of Mayors and M.'s..., ON., MN 'oNni
ann 6. r 4,11.4 III MI, ;Oa MOM/ ban. Nt otnnai C4..,nro N1040. and Nam no, H i ni. 4.111.1
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SAMPLE OF LARGE PHA INSURANCE PROBLEMS

- Master policy for all PHAS in state
expires August 1st. Best bid calls for
1000% increase at an extra cost to PHA of
$200.000.

Baltimore policies were up for renewal June 30th,
fairly optimistic about renewal at reason-
able rates.

Boston Master policy for all PHAS in region was
cancelled. New policy to increase 2801.
Coverage cut in half.

Cambridge Major increases. Public liability up
300%. Fire insurance up 90%.

Cleveland

Cincinnati

Dayton

Jersey City

Major increases. G,.-eral liability went
from $200,00 to $449,000 (250%) and pro-
perty from $177.00 to $755,000 (426%).

Major increases. General liability up
from $25,000 in FY 84 to $197,000 in FY 85
(788%).

Hard getting coverage. Lowest bid for
liability is $432,000 up from just
$12,000 (3600%).

Insurer for all PHAs in New Jersey went
bankrupt. General liability to go from
$93,000 to $235,000 (253%) and
fire/extended coverage from $20,000 to
$25,000.

Louisville General liability to increase 300%.

Minneapolis General liability to increase 200%.

Mobile Not a big problem. Extended coverage to
increase by just $20,000.

Montgomery County

Nashville

New Haven

New York

Oklahoma City

Philadelphia

Rochester

Insurance policies have been cancelled
and PHA has not been able to obtain new
policies.

General liability premium up 200%.

General liability increased from $32,000
to $110,000 (344%); fire to rise dramati-
cally; workman's compensation to remain
steady.

Excess liability to increase from
$213,000 to $1.2 million (563%); umbrella
coverage from $22,000 to $85,000 (386%);
fire from $649,000 to $1.4 million (216t);
self-insurance from $5.5 million to
$8.1 million.

General liability coverage reduced 33%.
Premiums increased 300%.

Several policies cancelled. Bids
received are up 8001.

1000% increase. General liability up
from $56,000 to $548,000; policy runs out
Auoqc ,et.

St. Paul 10% - 60% increase in premiums, higher
de:uctions.



34

NY NeGIVORHOOD

antiARSON CENTER
424 W 13,d 9 Nwb NY 13001 (2t2)947 7926

September 6, 1985

Ralph Nader
PO Box 19367
Washington DC 20036

Dear Mr. Nader,

I have read in the August 24, 1985 issue of the Insurance
Advocate about a study issued by yourself and the National
insurance Consumer Organization in which you charge that
the property and casualty insurers have manufactured a
liability crisis in order to achieve premium increases. As
a non-profit organization that works together with community
groups to reduce the rate and scope of fire damage in the
city, we are constantly coming up against the brick wall of the
insurance industry. Recently WI ''d a complete analysis
of all insurance coverage of multiple dwellings in NYC.
(Owners of such properties are required by law to list
their fire and liability company with the city). We are
now attempting to approach the companies who insure fire
and arson prone buildings in various neighborhoods in order
to leverage some improvements to remove this risk. Re-
cent claims by landlords concerning increases in insurance
costs have been used to ask for higher rent increases in
the city. Increases in rates and losses are used by the
companies to avoid any meaningful ection and prevention
monitoring. I would appreciate receiving a copy of your
recent study with NICO and any other documents you or they
may have produced that give a REAL analysis about what is
happening in the industry and why. I ce:tainly would like to
read some alternative to the Insurance Advocate: You
once did respond to a request from me in relation to
access to the inaustry's Property Insurance Loss Register.
You referred our request to the Freedom of Information
Clearinghouse. We are currently in the process of re-
questing the information from the State Insurance Depart-
ment; a deputy superintendent just postponed a meeting
with us because of an ulcer attack. I guess that line
of work gives one ulcers! Anyway, I'm hoping you will
be able to respond to the current request as you did
to our initial one. Thank you and keep up the good work.

cnely yours

(tejt.0-\C
Harriet Cohen
Director
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MGM ST
LOGAN, WEST VIRGINIA 25601

August 31, 1925

Mn, RobentHunten, Prtesedent
Nateonat Insurance Consumer

Onganezatzon
344 COMM ACC Stneet

Atezandeia, V4Ag4AAA 22314

Venn Rh. Hunter:

GARY H HYLTON

°MCC MOW

In my oputeon, The Chanteeton Gazette rendered an empontant eenvece
utak Ratplt Wade/ea entitle concennens the appeanance oi greed among
the enaunance induatny.

Our city, The City oi Logan, 44 bung abandoned by the United States
Fidetity And Guaranty Company (USFiG) atten a netationahip exceeding
that oi tAin.ty ;30) years. I betieue Atte geoeety unOten that USFiG
ehoutd take ouch action. Eapeciatty, once W. have a muumat deluxe
hiatoxy

I, On one, do not subscribe to the *etneke 'em on gouge 'em" tactica
bung employed by tht inaunena oi today. Further, I cntend to expose
the insurance enduetny'e contnived nose 4A hopes o piet4ng an end to
thee unpun squeeze.

Ptedae and me any eniconmateon that you my have on hand, penZthent
to ciPaciat tallak011.

GIIHOutp

En ctoa une :

o Logan

-ArtfORIGIN C3
a3C3CY1-sat
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July 31, 1985

Er. haiph ivaaer
otuay of hesponsive Laws
tox 19367
washin6ton, L. U. 20036

Re; American Casualty Co.
Pol.p OAC 240-21-44,
Apt. Bldg. 6949-51 San-
gamon; (CNA Ins.Co.,175
W. Jackson),Insured
Harry & Lela Nasley

Dear Mr. haaer:

We need your help. After two fires in our 12 apt. bldg.,thraugh
no fault of ours, our fire insurance is to be cancelled Sept.6,
1985. The fires were set, 2-25-84 by a vandal who broke into
our basement seeking shelter; 5-3-85 by the visiting psychotic
soa of a tenant; both perpetrators were apprehended and placed
in custody.

We have paid excessively high insurance premiums (04,053) for
35 years and these are tne only claims in that period. Ours
is the only multiple dwelling unit in our area with grass, flowers
and tenant cultivated vegetable plots. Nine tenants are senior
citisens, seven families tenants for more than 20 years.

This cancellation will devastate us. Our savings have been ex-
hausted by gas bills, taxes ana insurance. We know your concern
for the stable, hard working citizens of our city. We appeal
for your intervention in our behalf.

Fey
Harry and Lela Nasley
Ages 71 and 69
9021 S. Dante Ave.
Chicago, Il. 60619

k. o. klease let us know if VT can make a contribution tc
your w.:,rk.

42
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Mr. FWRI0. Thank you very much.
Mr. Hunter.

STATEMENT OF J. ROBERT HUNTER
Mr. Hum Ea. Mr. Chairman, I appreciate the opportunity to behere today.
I grew up in an insurance home, Mr. Chairman. I have been 25years in the business. My father was in the marine insurance busi-ness. He user t tell me this was a business of utmost good faith.He would tell mt' how it would grease the wheels of industry, how

it would make kans possible. It is an important, vital business tothis Nation.
What is gcng on here is an insult to that whole, wonderful tradi-

tion of insurance in this Nation. And I believe it is not factually
generated. It is generated totally within the insurance industry's
capacity to handle, and I will tell you why as I go through my testi-
mony.

This business is a major business; in excess of 11 percent of dis-
posable income in the country goes into insurance premiums. It is
the fourth leading purchase that Americans make after food, hous-
ing, Federal income taxes. And it looks like it will pass Federalincome taxes this year and become third by the end of the year.It is a business that should respond at a time when people arehurt. It should give them benefits. It really should be a businessthat would attract idealistic young people, because it is the sort of
business as it grew up historically, that helps people when they aredown.

It brings order out of what seems to be chaos because what is a
very risky thing for me, say an automobile accident, when youcombine me with a million other people, is not so risky any more.The risk goes down as the numbers go up.

That is what insurance is all about.
This cry that suddenly it is riskiness is bad for the insurance

businesswithout riskiness there is no insurance business. Therehas to be some risk. Otherwise, if everything is totally predictable,
there is no need for it.

You don't need to hear it or see this chart for long. Fishing
fleets, fireworks manufacturers, no Fourth of July next year ac-cording to the insurance industry. Auto insurers discontinue serv-ice in D.C. and so on.

Now it is a very broad-based crisis. The States have begun to re-spond, but they are not able to handle this problem. Witness the
increase in auto insurance premiums already this year.

Auto insurance has gone up at an 18-percent rate, as Mr. Nader
testified, this year; 9.1 percent, according to the Bureau of Labor
Statistics in the first 6 months. Way, way beyond the statistical jus-
tification.

I have looked at the numbers. The States are allowing excessive
price increases. There is no question about it. They are not, accord-
ing to their own statutes, allowed to grant excessive rates, but that
is exactly what they are doing. And I think they are doing so be-cause of the fear they have that insurers are going to pull out oftheir State.

4 3 , 4
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The insurance industry is a cyclical business. Here is a chart of
that.

Since 1960 you can see it goes up and down. Sometimes the rates
of return, net worth fall below the 5-percent line. Sometimes they
go above 20 percent. They should be somewhere currently, of the
order probably 13 percent. So, they were short last year on premi-
ums. There is no question about that. They were at about a 3-per-
cent rate of return on their growth last year.

Because of leverage and other things, a 3- percent return on net
worth is a shortfall of roughly 5-percent premium. If they had 5
percent more premium income last year they would have had a
rate of return net worth of what they needed.

Now a 5-percent premium increase need is not a crisis. That is a
relatively minor adjustment. They have made those kinds of adjust-
ments before.

Thinking through these cycles, just going back one cycle, in 1974
and 1975, the insurance industry again dipped below 5-percent
return on net worth. When that happened we had a terrible outcry
about the tort law and about particularly product liability and
medical malpractice insurance.

I was serving as Federal Insurance Administrator at the time
and we had two interagency task forces to study those two crises;
the product liability and medical malpractice crisis. If you look at
those studies you will findand in my footnotes of my statement
you will find that we concluded that those were panic pricing and
panic underwriting, subjective judgments.

Now I don't think it is panic any more. I think they learned from
that lesson if it was panic then. I think what is going on currently
is not panic, but calculated.

In any event, the Federal studies that were undertaken by the
interagency task force concluded the pricing was panic pricing.

I would call your attention to the hearings on the Senate side,
Senator Kennedy's Health Committee on Medical Malpractice,
where it was clear that ratemakirg had run amok. Ratemaking
there, the Senator got out of the industry witnesses, had resulted
in base rates that were higher than possible. They were predicated
upon average claim costs higher than the policy limits.

Mr. LENT. I wonder if I ould just ask you a question about that
chart, because I am havi,' little trouble following it.

I think you said an i. company should have a return on
its net worth of 13 pert,

Mr. HUNTER. Or 13 to hat range.
Mr. LENT. Is that what t. chart represents?
Mr. HUNTER. This chart is the total return on net worth.
Mr. LENT. So in 1984 you show the chart going down to less than

3?
Mr. HUNTER. Three percent, roughly.
Mr. LENT. So it is a 3-percent return on net worth?
Mr. HUNTER. So they are roughly 10 points short of what they

should have had.
Mr. LENT. You say this is calculated by the insurance industry?
Mr. HUNTER. I say this pullout, this abandonment, I think they

are taking advantage of us. This was done by them.
Mr. LENT. You mean they are conspiring to lose money?
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Mr. HUNTER. Thy didn't lose money. They made money. This isa profit.
Mr. LENT. Your chart shows--
Mr. HUNTER. They are not losing money.
Mr. LENT. A company that is only yielding 3 percent on its net

worth would seem not to be doing very well.
Mr. HUNTER. They are not. They cut prices significantly.
I will go through the whole cycle and you will understand howthey go there.
Mi LENT. They cut prices?
Mr. HUNTER. Absolutely.
Mr. LENT. I thought you were complaining about higher premi-ums?
Mr. HUNTER. You have to go through the cycle with me. I will

get to that if you will be patient, Mr. Lent.
Following this bottom in 1975, insurers cried for tort reform and

significantly raised prices. They found the response of the insur-
ance departments was to, in effect, give them anything theywanted.

One insurance commissioner told me when I was Federal Insur-
ance Administrator, that he had just approved a 150-percent rate
increase in medical malpractice. Ile gave me a copy, I looked at it,I said I'm an actuary, I looked at it, I said you couldn't possibly
grant more than, say, 25 percent on this data.

He said you are absolutely right. That is what my actuary said,
too.

I said why did you grant a 150-percent rate increase?
He said because the company said we will pull out of the State.

There are only one or two writers left. Now how can I say no.Now that is what went on. And what happened of course, is their
rate of return skyrocketed to 22 percent overnight. That is whathappened.

Now, at the top and during this decline in profits what happenedis thisand this will get to your point Mr. Lent, let me read aquote out of a footnote to my statement, footnote 11. On November
20, 1981, here is a quite from the National Underwriter.

"A large commercial umbrella liability risk "this is the
dreaded liability with all the tort problems---" * came up for
renewal and was rated at $105,000, about- the same as the previous
year. But the insured was not satisfied. Aware of the aggressive
rate competition in the commercial lines market today * "this was rate competition generally, because a lot ^f thesethese
profits were driving a lot of the larger accounts into self-insurance.Because of this competition" * he decided to shop around.
He approached a second agent, who submitted the very same risk
to a different company, which offered to write it for just $20,000.

But, the insured was still not happy. He continued shopping and eventually the
original company, which originally wanted $105,000 came back and took the busi-ness for $5,000. That's right, $5,000.

That's what happened right here.
Mr. LENT. Let me--
Mr. HUNTER. This was the dreaded liability insurance that 2

years before was a tort crisis and reqvired all kinds of reform.
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Mr. LENT. But for all of the years prior to that small period of
time, the return on net worth appears to average about 5 or 6 per-
cent.

Mr. HUNTER. You mean back in this history?
Sure, and that is all it needed. This is a low-risk business.
Mr. LENT. So there was a period therewhat are the years?
Mr. Hurrrint. It goes from 1960 to 1984.
Mr. LENT. It was above 15 percent during a very small period

demonstrated by that chart.
The insurance companies' net returnreturn on net which was

above 15 percent during thathow many years was represented by
that chart?

Mr. HUNTER. About 5 years, 6 years, something like that. This
period, about 5 years.

Mr. LENT. They were above 15 percent for 5 years, and you show
25 years.

Mr. HUNTER. They didn't need
Mr. LENT. So, for 5 years out of 25 years they were above 15 per-

cent. But the other 15 years, the other 20 years they were below
the 13 to 15 percent, which is what you claim they ought to earn.

Mr. HUNTER. They did not need 15 percent back in 1960. They
needed probably 3 or 4 percent.

The rates of return required of this business vary over time. The
rates of return of any business go up and down with things like in-
flation.

Mr. LENT. We all agree that right nowI'm looking at this chart
also. We all agree that right now there is an insurance indus-try

Mr. HUNTER. Is this coming out of my time, Mr. Chairman?
Mr. Flom°. Respond to Mr. Lent's question. Then what we will

do is ask you to conclude
Mr. LENT. It i5 very hard to ask a question, Mr. Chairman, about

a chart that is put back into the portfolio. I thought it would be
more illuminating

Mr. HUNTER. It is in your packet.
Mr. LENT [continuing]. To talk about the chart while the gentle-

man was referring to it.
OK, go ahead.
Mr. HUNTER. At the top there were those kinds of cuts in the

tort liability regime and in the liability insurance rates.
In 1975-76 we were hearing that the sky was falling; that tort

reform was required; we needed to do all kinds of things to the tort
system.

Up herea few years later on the chartthey were cutting
prices 95 percent for the same liability insurance. In fact, up here
at the top in 1981 they were writing insurance on liability after the
event. The MGM Grand Hotel is a classic example of that.

Months after the fire at the MGM Grand 'n November 1980, they
put together a package called Retroactive Liability Insurance to
write the losses on the MGM Grand Hotel. They have subsequently
paid $75 million off on that, which is 13 times what they have paid
in all the day care centers last year, on that one retroactive liabil-
ity policy when they knew they had a loss. And this was liability
insurance, dreaded liability insurance.
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It was no longer dreaded. It depends where you are on the cycle.
Now we are down here again, and what do we see; things likethisnow let's restore civil justice, a major ad campaign underway

by insurers. Probably they are spendingyou ought to ask them
probably they are spending nearly as much on this campaign asthey spent on all day care center losses last year. What is going
on?

During the mid-1970's, 100- and 200-percent rate increases were
granted, which led to those huge profit jumps. And, as the profits
rose, as I say, all the talk of tort reform vanished.

Now the industry is back at the bottom. A 3-percent rate ofreturn on net worth is too low, I grant you that. The industry
needs a minor rate adjustment; 5 percent plus inflation, roughly.

But what they have done is far in excess of that. You must find
out why day care centers, nurseries and all the restI could go onwith a long list, why are they losing their insurance; architects,
lawyhers, doctors having price increases up to 1,000 percent.

y did 15 of 28 day care insurers leave the NW.yland market,leaving only two insurers writing new business generally, and both
of those eliminating child abuse from their coverage.

A total abandonment of child abuse, from 28 to zero in a year,
and no claims. What is going on?

I think it is a plan by insurers to take advantage of the low-
profit part of the cycle to extort higher prices and take away the
legal rights of victims.

e Maryland day care withdrawal was called hysteria by thatState's insurance commissioner, at Congressman Miller's subcom-
mittee.

I think their plan is working. Here is their stockmarket perform-
ance over the same period of time as the cycle, the same years.

Their stockmarket performance is spectacular compared to anykind of industry average; 3 or 400 percent faster than the DowJones has increased over that period of time, and more than
double, as Mr. Nader testified, this year.

Why is the stockmarket responding so, and why is every major
stockbroker putting property casualty insurance stocks on theirbuy list?

It is because the insurance companies are getting price increases
more than they need Brokers we have talked to said they expectthe rate of return net worth to approach 30 percent by the end ofnext year.

The States just don't have the expertise to stem the tides. Half
the States have no actuaries. Aetna Casualty & Surety Co. has
more than twice the number of actuaries than are in the entire
State regulatory system. Only five States employ fellows of the Cas-
ualty Actuarial Society. Those are the experts that are most quali-
fied to handle liability insurance ratemaking.

They don't have the expertise even if you assume they have the
will, which is a fairly huge leap of faithif you review the GAO
study of 1979. They conclude there was no arm's length relation-
ship between the insurers and the ragulatorseven if you assume
they have the will, they don't have the horses. And that is why
Wall Street has reacted, because they know that the insurance
prices are going to go up in excess of what is needed.

4 7
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Now, what can be done?
The small businesses are being hit very hard. We think there is

an illegal boycott.
Attached to my statement is a letter to the Justice Department

asking them to look into that, whether there is an illegal boycott or
not.

You heard Mr. Nader quote John Byrne and some of the others.
We think there is an illegal boycott. We also think there is illegal
product fixing not protected by the antitrust exemption, as opposed
to price fixing. They are trying jointly to change the form is is
what Lloyds of London says it wants. It wants a claims-made form;
they want defense costs inside the limits, they want everything to
come out of the victim's hide.

Now I am not opposed generically to tort reform. I got President
Ford and President Carter both to support National No-Fault Auto
Insurance while I was Federal Insurance Administrator.

We had a 27-volume DOT study first. And, we didn't have a gun
pointed to our heads. We did it carefully, analytically, and that is
what needs to be done.

I much agree with what was said by Congressman Miller. You
have to look very carefully at these things and separate the fact
from the huge fiction that is going on here.

Second, we ask Congress to review the antitrust exemption and
delegation of regulatory authority to the States. The McCarron-
Ferguson Act may have outlived its usefulness, and we ask you to
look at it.

Third, we call on Congress to enact legislation to enable the Fed-
eral Government to offer reinsurance to insurers who agree to un-
derwrite by national or State pools, day care centers, nurse-mid-
wives and other risks that meet safety criteria. I am not asking you
to insure people who are not safe.

I call your attentionI have given your staff a bill that we have
drafted, and the plan is modeled after the successful program that
kept insurance available it the inner cities during the riot time. I
administered that program. We made $125 million profit for Treas-
ury with it.

I think the Federal Government could make money offering rein-
surance in this market.

Fourth, we ask Congress to look anew at the question of requir-
ing licenses of alien insurers who insure or reinsure in a State
without a State license.

I suggest it is inappropriate for Lloyds of London to try to call
the shots as to what coverage is going to be offered in this country
by claiming huge losses, but no o-,e. can verify their numbers be-
cause they are not regulated. Given their scandals of recent years,
I would say that we need some careful look at Lloyds of London
and the insurers that operate in this country with no license.

Now, Senator Dodd had put a bill inthe senior Senator Dodd
S. 1705, on June 13, 1963, to do just that. I request that you take a
look at that approach.

In conclusion, I would like to say that the insurance industry is
really attempting a raid on America's pocketbook and the States
are for the main part, with some exception, ineffective in trying to
deal with it.
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Insurance which should stabilize the economy is instead creating
turmoil and creating it out of whole cloth. Worst of all, it is using
this self-created crisis to mount an all out attack on tort law and
victims' rights.

And, I would again reiterate what Congressman Miller said, that
we have to separate these two issues and look at them separately.

Your hearing, Mr. Chairman, is an important step to try to sepa-
rate these things and look at them carefully, and I encourage you
to continue.

I am glad you are going to have some more hearings. I appreci-
ate it.

[Testimony resumes on p. 80.]
[The prepared statement of Mr. Hunter follows.]
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J.ROBERT HUNTER
PRESIDENT, NATIONAL INSURANCE CONSUMER ORGANIZATION

Good morning Mr. Chairman and Members of the Subcommittee. I

am Bob Hunter, President of NICO.

OVERVIEW

We are here this morning to discuss a mounting crisis in
America, a crisis which involves every man, woman and child:
the nation is losing its liability insurance. (See Chart
Number 1.) Day care centers are losing their insurance and
are being forced to close, perhaps driving second
breadwinners out of work or creating new latchkey children.
Nurse-midwives are losing their insurance and the lower cost
birthing centers are shutting down. Doctors are marching on
state capitals because insurance is unavailable or costs have
skyrocketed. Cities, transit authorities, even whole states
are losing their liability insurance. One of the leading
auto insurers in the District of Columbia has pulled out.
The list goes on and on.

And prices have skyrocketed. As Chart Number two shows, the
cost of insuring an auto in America has gone up at 9.1% for
the first 6 months of 1985, exceeding the rate of change for
all of 1984. 1/ The annualized rate of change is 18.2%, a
record dollar change.

What is going on here"' Are these practices of insurers
Justified"'

The answer is "NO'" What we are witnessing is a manufactured
crisis intendeA tz, Uipat insurer profits and reduce victims
rights.

Property-Casualty insurance has a cyclical profitability, as
Chart Number 3 shows. 2/ In 1984, if you accept the
insurer's whopping reserve increases as valid (quite a large
leap of faith), they earned about a 3% rate of return on net
worth (equity). That is too low. It would indicate that
their premiums were about 5I short. If their premiums had
been 5% higher, they would have earned a rate of return on
net worth of about 15%, more than enough for an industry of
the low to average riskiness of Property/Casualty insurance.3/

A five percent premium shortfall is not a crisis. Yet we see
all of the cancellations and mammoth price increases such as:

o A 707. increase for OB/GYNs in Maryland (totally

o 300% to 900% increases in lawyer and architect
malpractice insurance premiums around the country.

o Increases of 200% to 500% for the day care centers

unjustified -- per analysis, attached as Exhibit I).

who can get insurance. Many can't.
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o 300% to 1000X increases for public transit
authori.ies.

The list goes on and on, but the statistics don't Justify anyof this'

What is going one

THE LAST CYCLE BOTTOM - 1974/5

If you look again at the cycle chart you will see that 1984was a typical "bottom-of-the-cycle"
year. The last time ithappened was in the mid-1970's when I served as Federal

Insurance Administrator. At that time, the country observedthe twin crises of medical malpractice and product liability
unavailability and skyrocketing premiums.

After insurers abandoned the medical and product manufacturer
lines, the federal government reviewed the situation. 1 wasfortunate to be part of the interagency working groups that
found that there was no justification for the insureractions. 4/ We concluded that the insurers had Just
panicked from lack of data.

But look at what happened; their profits skyrocketed to alltime record levels. They learned that the state regulatorswould, during the panic, give away the store in rate
increases. They also learned that state legislators wouldact to reduce victims' rights in the wake of the panic (over
half the states did so §/). Ths fact that they achieved muchof their 1975 legislative agenda and now are back for abigger bite from the apple is very significant. Where willthis raid on victims' rights end',

They are applying the lessons they learned in the mid-1970 svery well today -- to day care centers, to nurse-midwives, todoctors, to product manufacturers, and so on. They are
petitioning Congress for product liability tort law changesand the states for changes in other tort systems.

THE HEAT IS ON

Some property/casualty officials have made statements in thepublic record that; "It is right for the industry to withdraw
and let the pressures for reform build in the courts and inthe state legislatures." (Journal of Commerce, 6/18/85)
Reinsurance, a critical aspect of maintaining available and
affordable insurance rates may not be available from overseasbecause syndicates would "simply not write reinsurance for
the American casualty industry" in 1986. A representative ofthat overseas market (Lloyd's of London) was recently
reported to have said that if a new policy form is not
adopted by state regula--- -einsurance wouldn't be providedto American liability underwriters.

51
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,all Street knows what is ao:na on. Chart Number 4 shows
that the property/casualty stocks have soared to record highs
more than doubling the Dow Jones Industrial Average rise in
1985. 4/ Wall Street expects state regulators to allow
excessive rate increases; Wall Street is right' At the end
of the first six months of 1985, the surplus of insurers has
skyrocketed by $8 billion, over the year earlier figure, a
growth of 13.4%. 7/

Insurers blame this crisis on the courts and the tort law and
say the only way to fix it is to take away as many victims'
rights as possible. They can point to such statistics as
these:

Of 28 insurers writing liability insurance for day care
centers in Maryland last year, 15 have left the market.
Of the remaining 13, six will not write any new
business. The last 7, those who will write new
business, au have excluded child abuse from their
policies. The Maryland Commissioner of Insurance has
termed the pull out "hysteria" since no data supworts
it. a,

Insurers will say this points to the need for tort reform, 9/
while admitting that data don't justify the pull out. 10/ I

believe it shows Joint action intend to create an atmosphere
where rates can be put too high and legislators will be
intimidated into action designed to take away victims'
rights. Further, at the top of the cycle a few years ago,
the now-dreaded liability insurance prices were being slashed
wildly and even being sold after the insured event happened,
such as in the case of the MGM Brand Hotel fire where
liability coverage was written months after the fire. 11/
If tort reform was so desperately needed in 1974 and 1975,
why not in 19817 Why again today" The crisis is within the
insurance industry, not in the courts.

Now, insurance premiums represent 11.1% of the disposable
income in this country. 12/ It is the fourth leading
purchase Americans make (behind food, housing and federal
income taxes, although we expect it to pass federal taxes
this year). It is growing at an 18% rate for the first six
months (see charts Number S and 6). 13/

THE MCCARRAN-FEROUBON ACT

In 1944, the Supreme Court found that insurance was
interstate commerce and, thus, subject to anti-trust and
other federal statutes. In 1945, under heavy insurer
pressure, you passed the McCarran-Ferguson Act which uniquely
exempts insurance from the federal anti-trust laws (except
should :ntiaidation, coercion or boycott occur). Congress
delegated the authority to regulate insurance to the states
with no standards for regulatory excellence and no ongoing
congressional oversight. Indeed, the FTC cannot even study
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insurance under current law 14/ unless you specifically
authorize it in advance. (FTC's power was revoked becausethey had the audacity to point out that whole life insurance
was not a wise purchase for moat Americans. The fact thatthe FTC was right did not alter their fate.)

The immensely important McCarran-Ferguson Act was adopted bythat earlier Congress without benefit of a hearing. Thelegislative history makes it clear that President Roosevelt
wanted only a short, two

or three-year moritorium after whichanti-trust laws would fully apply. 1; That is, in fact,what both houses of Congress adopted but their language wassomewhat different, requiring a conference. Mysteriously,the conference committee reported back a bill that continues
in effect today; an infinite moritorium.

Every independent study of insurance concludes that thestatos have failed mysteriously in their attempts to regulatethis giant industry. 16/

The states have allowed this crisis to happen. Had they beenequipped to keep prices to statutory standards (all states
require that the rates be "not excessive, not inadequate, notunfairly discriminatory") we would not be in the mess we arein today with clearly excessive

prices going into effect
routinely around the nation and unfair cancellations rampant.

WHAT SHOULD CONGRESS DO?

(1) We call upon the Judiciary Committees of both houses to
review the McCarran-Ferguson Act to determine if it isworking to protect America. The quality of state regulation
is documented to be inadequate; the

insolvency funds are a"Maryland S&L Crisis Waiting to Happen."

(2) NICO also believes that the approach enacted at aprevious bottom, 1968/9 is worthy of consideration by youxThe Urban Property Protection
and Reinsurance Act of 1968 wasa response to the unavailability

of insurance in the innercities in the wake of the riot situation of the late 60's.17/

To be sure, the predicate i r the withdrawal of riot
insurance was strong, given one very serious situation extant
in the country at the time. But the finding of the
President's Panel on the Insurance Crisis is just as validfor the day care provider community today and others losingcoverage- as it was for the

inner city communities of the late60.s: "Communities without insurance are communities without
113/ Using the day care situation as an example,

providers will have to shut down, possibly forcing spouses todecide among themselves which one will have to stop working,
or the latchkey situation will be exacerbated, or other
undesirable results will be forced on parents. Some families
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may even have to give up a home for loss of the second
income, situations not unlike the loss of mortgage following
loss of insurance in inner city plagued by riot almost
two decades ago.

In the riot insurance crisis, the federal government agreed
to reinsure (insure the insurance companies -- a sort of lay-
off bookie arrangement) the insurers against the specified
peril of riot and civil commotion in return for a reinsurance
premium and a commitment to participate in a pool to make
sure insurance is available to all residents whose homes met
reasonable standards of insurability.

The federal government made $125 million writing this
reinsurance'

The cities were saved from the sure death that being
uninsured brings in twentieth century America'

The program worked well.

I think that a program of stand-by authority should be
prepared to take care of the day care and nurse-midwives
current problem (and, perhaps, some of the others). The
authority should be granted to cover future crises as well,
to stabilize the insurance profit cycle's harsh symptoms. A
copy of a draft bill to accomplish this has been i.,_ivided to
your staff.

When a line of insurance became severely distressed,
representatives of those purchasers could appeal to the
agency given authority to reinsure. The agency would make a
finding as to the extent and cause of the dislocation. If a
distressed situation is certified, then the agency could
offer reinsurance to insurers who would agree to make a
market in the line. Following meetings with the insurers,
the agency head would determine what the cause of distress
was and would offer to reinsure only that cause (e.g., only
reinsure the peril of child abuse for day care liability if
that is the finding). Insurers would pay a reinsurance
premium designed to be self-sufficient.

Insurers, the administrator of the prugram and
representatives of the distressed industry would meet to set
standards for insurability under which those who qualify are
assured of an insurance market.

Studies will be undertaken to determine if other longer range
action frisk management, tort reform, etc.) is also needed to
resolve underlying problems.

Funding for this program would come from reinsurance
premiums. I also envision a small surcharge, perhaps one-
quarter of one percent of premiums written by all property/
casualty insurers, to back up the program. This is in case



49

premiums are insufficient
over a short period or if it isdetermined by Congress that some short term subsidy isrequired to stabilize a dist d line sometime in thefuture.

The one-quarter of one percent surcharge would cost only 81cents on the average private
passenger car prra.um but wouldyield over $300 million this year. Over a ter. year cycle,with a 10% growth in premiums and a 70% interest rate, $7billion would f.ow into the T y. I envision thesefunds being used in the general revenue area, but carefullyaccourted for to be available to the agency head ,hen needed.

(3) NICO has asked the Department of luetics to review thee vidence to see if a conspiracy to boycott insureds hasoccurred in Day Care insurance
and other lines, the intent ofwhich is to intimidate state

regulation into grantinge xcessive rate increases and
to intimidate state and federallegislators into passing unjustified tort law modificationswhich will maximize

insurer profit levels. 191 Such boycottsand intimidations are not exempt from federal review underthe provisions of the McCarron-Ferguson Act. We ci(1 uponyou to monitor Justics's activity as respects this 'mpartantrequest.

(4) We call upon Congress to
require federal licensing ofalien insurers that are not licensed by any state in thisnation but who insure or reinsure here. If Lloyd's of Londonwill use i economic clout to dictate our ni._ion's policyforms, we mini they should be subject to review by someauthority hers. A copy of a draft bill that would accomplishthis has been given to your staff.

CONCLUSION

America deserves a better deal on its insurance. The federalgovernment cannot sit idly by and let the insuranco industryhold day cave providers,
nurse-midwives, avid others, hostagein a large game beyond

the providers' control. The terrorstactics of insurers every 10 years at cycle bottom must bedealt with in a systematic way that aids the stability to oureconomy that insurance is meant to deliver. This pricegouging must be stopped. It is time the Congress began tolook seriously at the delegation it made to the states in1945 to see if we are, as a nation, getting the most we canout of that eleven percent of our disposable income we payinto insurance r-emiums.
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FOOTNOTES

11 CPI data on "auto insurance", Bureau of Labor Statistics.

2/ Source of data: Citybank Economics and Insurance
Services Office.

1./ For a discussion o4 risk in the property/casualty
insurance business, see Investment Income and Profitability
in Property /Casualty Insurance Ratemakinq, J.R. Hunter and
J.W. Wilson, 1983, Chapter 5.

1/ Hearing on December 3, 1975, Subcommittee on Health of
the Committee on Labor and Public Welfare, US Senate. Among
the interesting data supplied by ISO at that hearing were
exhibits that showed that the average claim cost ISO used for
ratemaking significantly exceeded the limit of liability,
clearly ratemaking that had run amok. That led to this
exchange:

Sen. Laxalt: Is malpractice always a loser as fp- as
carriers are concerned',

Mr. Hunter: If they charge these rates, they could not
help but win. (Page 141.)

In John Guinther's book, The Malpractitioners, Anchor Press,
1978, Guinther cites this exchange at page 169 in a chapter
entitled "They Could Not Help But Win." In the following
chapter, called "They Won," Guinther reviewed the later
experience.

Final Report, Product Liability Task Force. Report on
Product Liability Ratemaking, Product Liability and Accident
Compensation Task Force, US Department of Commerce, 1960. At
page ix the Report states that "overly subjective ratemaking
practices were one of the principal causes of the product
liability insurance problem."

5/ St Louis Post Dispatch, Section B, P.3, 4/14/84.

6./ Source of datai Best's Property/Casualty Stock Index,
A.M. Best and Company, Oldwick, NJ.

i/ According to the Insurance Information Institute's
Executive Letter of August 26, 1985, Policyholder surplus
grew from $58.2 billion as of 6/30/84 to $66.0 billion as of
6/30/85.

ff/ "The day care facilities have been caught up in t'
availability crunch and are bein6 deemed higher risk, not
necessarily based on a claims exper-ence but due more to an
insurance hysteria . . ." Testimony of Edward J. Muhl,
Insurance Commissioner of the State of Maryland, before the
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House Select Committee on Children, Youth and Families, Jt.ly30, 1985.

9/ "Any permanent solution (of the dr/ care insurance
crisis) will require significant changes in the tort system."
Testis:Jny of Frank Neuh , Vice-President and Actuary for
AIG (a leading insurer of day care centers) before the House
Select Committee on Children, Youth and Families, July 30,1985.

10/ "The countrywide experience for those companies
reporting premium and loss data to the Insurance ServicesOffice . . . appears to conform with the current loss
experience for the majority of commercial insurance lines .(those data) do not suggest that insurers should abandon themarket." Testimony of James L. Kimble, Senior Counsel,
American Insurance Association, before the Houwe Select
Committee on Children, Youth and Families, July 30, 1985.
The testimony was also endorsed by the Alliance of AmericanInsurers.

11/ See, for instance, the National Underwriter, 11/20/81,
page 1, where it says:

A large commercial umbrella
(liability) risk cam, up for

renewal and was rated at $105,000, about the same as theprevious year. But the insured was not satisfied. Awareof the aggresive rate :impetition in the commercial lines
market today, he d,,cided to shop around. He approached asecond agent, who submitted the very same risk to a
different company, which offered to write it for Just
$20,000.
But the insured was still not happy. He continued
shopping and eventually the orioinal company, which
originally wanted 5105,000 came back and took the businessfor $5 000. That's right. $5.000. (Emphasi. added.)

12/

Column (1) -
1984 Disposable

1984 Amount Spent Income of $2,578.1Item in Billions a/ Billion a/

Food 444.3
Housing 397.8
Personal Income
Taxes 302.6
INSURANCE b/ 287.1

17.2X
15.4

11.7

a/ Source: US Department of Commerce, Bureau of Economic Analysis.6/ Source: Bests Management Reports, December 31, 1984, page 1.
Life Insurance Fact Book, page 56.
Blue Cross Association, Telephone call of 1/25/85.
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La: Sources Best's Awareoates and Averages and Best's Advance
Rating Report of July 15, 1985.

1,1/ The law was euphemistically entitled the "FTC
Improvements Act of 1979."

Ln/ See Statement of Honorable C.aude Pepper before the
Subcommittee on Monopolies and Comuircial Law on the
Insurance Industry's Antitrust Exemption, April 11, 1984;
found at page 5 of the Subcommittee's report, Competition in
the Insurance Industry.

Lk, See, far instance, issues and Needed Improvements in
State Regulation of the Insurance Business, General
Accounting Office, 1979; Invisible Bankers, Andrew Tobias,
Linden Press, 1982; The Life Insurance Game, Ronald Kessler,
Holt, Rinehart and Winston, 1985;"Protection far Sales The
Insurance Industry," NBC-TV Nes, 1981; Risk. Reality and
Reason, the Conference of Insurance Leg:slators, September,
1983.

One of the tests of state preparedness to deal with a crisis
in availability and pricing of liability insurance is
actuarial staff. Of the 52 states (including DC and Puerto
Rico) NICO surveyed, we find that 26 have actuaries. So one-
half of the states have no actuaries at all.
There are 62 actuaries employed by the states, of the 7,682
actuaries in the nation. It is well known in the industry
that those best suited to deal with matters pertaining to
liability insurance are those who have passed the
examinations enabeling them to be "Fellows" in the Casualty
Actuarial Society. State regulation has only 8 such persons.
They are employed by only 5 states [Connecticut (1),
Massachusetts (1), Michigan (1), New Jersey (1) and New York
(4).)
Aetna Life and Casualty Insurance Company alone employs 126
actuaries. Travelers has 100.

Source of data: American Academy of Actuaries 1985 Yearbook
and Directory of Members by Business Affiliation.

17/ Public Law 90-448, 82 Stat. 476; 12 U.S.C. 1749bbb,
42 U.S.C. 4011.

0/ Meeting the Insurance Crisis of Our Cities, A report of
the President's National Advisory Panel on Insurance in Riot-
Affected Areas, J y, 1968, p. 1.

19/ See Exhibit II for a copy of the letter to the Justice
Department.
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THE "CYCLE" AND CONSUMER ABUSE
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Bust's Property Casualty Stock Index
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CHART *5

PROPERTY/CASUALTY WRITTEN PREMIUMS
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EXHIBIT I

Analysis of Rate Filing of

MEDICAL MUTUAL LIABILITY INSURANCE SOCIETY OF MARYLAND

Filing Date: May 16, 1985 Effective: July 1, 1965

J. ROBERT HUNTER

Fellow, Casualty Actuarial Society
Member, American Academy of Actuaries

President, National Insurance Consumer Organization
Former Federal Insurance Administrator

I
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BACKGROUND

On May 16. 19,95, the Medicil Mutual Liability Insurance
Society of Maryland (MMLIS) filed for an Increase in
malpractice premiums of +29%. The filing also requested
changes in the relativities between classes. the most notable
of which was a one-third increase in Class 8 (08/GYN
Surgery). The total impact of the overall rate change of
+29% and the class relativity change of +33.3% on 08/GYN
surgeons was to increase their rates by 66.7%. For the
highest rated territory, these doctors had their rates raised
from $25,429 Lo $42,393. This did not please the OB/ GYN
community.

WAS THE OVERALL 29% RATE INCREASE JUSTIFIED?

In my opinion, there was no justification for an overall rate
increase of 29%. Indeed, I believe that the filing supports
a reduction in premiums rather than an increase. Here's why:

o The filing incorrectly assumes that the yield on
investments that the MMLIS will earn is 5%, an
unrealistically low assumption, and

o The filing incorrectly assumes that inflation in the
future will be at double-digit levels.

When proper assumptions are made on just these two items,
even accepting other major assumptions (such as their
reserves are accurate), a rate reduction of 10.5% is
indicated.

HOW SHOULD INVESTMENT INCOME BE FACTORED IN?

To do the job properly, a full blown total return analysis
should be undertaken. The National Association of Insurance
Commissioners adopted the total return approach at their
June, 1984 meeting, and issued a report detailing several
approaches. Under a total return approach, all income is
analyzed to determine what overall profit the company will
7,ake under a given set of rates and a comparison of that
potential earning power to the needed margin to attract risk
capital is undertaken. It is a sophisticated, highly
desirable approach that should be used in Maryland, as the
NAIC recommended for all regulated lines.

In that the filing was woefully short of the data needed to
undertake total return analysis, I decided to accept, for
review purposes, the MMLIS approach to discounting the casn
flows (their Exhibit 5.my Exhibit "A", 'attached). On my
exhibit, you will see the MMLIS approach as typed and mine in
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harich.ritir.o. MMLIS discounted the losses based on a
distribution of losses paid by time. Presumably this is
based on their Maryland experience. the filing does not
identify that.

The average claim takes a bit over 7 years to pay. This
means that MMLIS holds the money in reserve for that long
before they pay the average claim. Obviously this means that
the reserves, which are fully funded today under statuatory
accounting rules, will produce a significant amount of
investment income.

The MMLIS approach assumes that they will earn 5% on their
invested reserves. This is obviously too low. MMLIS has
earned, according to their 1984 Annual Statement, the
following yields on their total assets (including assets not
invested or used for businesssuch as properties) the
following:

1982 9.1%

1983 8.9%

1984 9.3%

Other filers recognize that the yield is not so absurdly low.
For example, on May 17, 1985 the leading writer of medical
malpractice insurance in the country, St. Paul submitted a
filing in South Carolina in which it used a 10.5% yield to
discount that state's cash flow. (see my Exhibit "B")

I have chosen to use a 107. discount rate, which is reasonable
for fully invested assets of MMLIS. That change is shown on
Exhibit "A". It results in a discount for investment income
of 43% rather than 26% based on the unjustified 5% yield
assumption. If that change is carried through to the rate
level itself, the rate filing would have been for a reduction
in rates of 1.4% rather than an increase of 29%. The
calculation of the reduction is found on Exhibit "C",
attached.

TREND

MMLIS displayed its own Marylhnd data for trend on its
Exhibit 4, my Exhibit "D". It carefully analyzed the data
and concluded that the range of results were between an
annual trend of +7.8% based on straight line projection, and
+9.3% based on exponential line projection. The data are
company specific and Maryland specific andthrough the most
recent year, :983.

For some reason, the filer then displayi data for other
insurers, for other states, that is old data. (See Exhibit

67
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"E"). This experience is from a period of hioh inflation, and
is not relevant, in my opinion to the case at hand. For one
thing, the federal government has reported that medical
inflation rates in the nation are below 10%, certainly nr
where near the 16% figure that the irrelevant data prod
These data should not be given weight, in my estimation.

I selected a trend of 9% for the purposes of this review. It
gives weight to the fact that the exponential line has a
slightly better "fit" to the data and is within the range as
calculated by MMLIS, but near the exponential side. I also
chose to apply the trend exponentially (this gives a higher
answer than using a straight line).

Looking again at Exhibit "C", the use of the amended trend,
coupled with the 10% yield assumption produces an indicated
rate level reduction of 10.5%

SENSITIVITY ANALYSIS

If we used a yield of only 9% (less than MMLIS earns, even on
all assets including cash) and use a trend of 10% (ehich is
more than that realized by MMLIS and more than that in the
nation today) the indicated rwte would be a reduction of
0.9%.

ANALYSIS OF CLASSIFICATION CHANGES

Incredibly, there is absoultely no justification for the
changes in the classification differentials employed by MMLIS
contained in the filing. The entire "justification" for the
change is found on Exhibit "F", attached.

There are other, more minor chancel.; made without a shread of
evidence, such as the territorial relativity changes, and the
increased limits changes.

BALANCE SHEET

MMLIS is as solid an insurer as there can be. Their 1984
balance sheet shows that the company enjoys a premium/surplus
ratio of 1.2 to 1. This company appears to be over-
capitalized. If the ratemaking has followed the current
filing approach, it is no wonder.

CONCLUSION

This filing is not justified. An overall rate level decrease
of 10.57. is needed, not a 29% increase. The class changes
which so sharply impact the OB/GYN surgeon group is not
justified in the filing, although their may be experience
somewhere that supports that change. The filing should have.
been disapproved. It is particularly abusive to observe a
66.7% increas4 for OB/GYN surgeons with no justification. Dn
the basis of the filihrAthe OB /GYN rate should have been
decreased by 10.5%. Thi-s means that the OB/GYN surgeons in
Maryland may he paying about 85% too much.
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.)4,1c>cti I .

MEDICAL MUTUAL LIABLITY INSURANCE SOCI:TY OF mARYLANO

1985 PROFESSIONA!. LIABILITY RATE LEVEL RE' 'Eli - OCCURRENCE COVERAGE

PRESENT VALUE OF PAID MEDICAL MALPRACTICE CLAIMS

(OCCURRENCE BASIS)

Time Interval
C.
Paid

t Paid Losses
By Interval

Years of
Discount (n) VII 5% )olPceate,:t

Up to 12 mos. 0.0% 0.0 0.5 .976 if 511 -
...4 2.0 2.0 1.5 .929 it4.1 1.858 039
36 7.0 5.0 2.5 .885 17931 4.425 19110
48 19.0 12.0 3.5 .843 II/ 6 10.116$59tr
60 35.0 16.0 4.5 .803 MI 32.848 (OA!
72 53.0 18.0 5.5 .765 SZ 13.770 1461
84 68.0 15.0 6.5 .728 '536 10.970 847
96 79.0 11.0 7.5 .694 ti4459 7.634 Sc3Ss

108 87.0 8.0 8.5 .661,4145 5.288 3SSO
120 92.0 5.0 9.5 .629 '40t 3.1457024
132 95.0 3.0 10.5 .599 .3g% 1.7971.E 0 4
144 97.0 2.. 11.5 .571 .134 1.142 .461L

156 99.0 2.0 12.5 .543 .1541- 1.086 40$.
168 100.0 1.0 13.5 .518 ,p71 .518 ,774

...----

pro T.( r 74.547%
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ft 0

St. Paul Fire and Marine Insurance Corpany
St. Paul Mercury Insurance Corpany

Phys1cLans and Surgeons Professional Liability

Exhibit C
Loss and Loss Expense

Payout Patterns

Cumulative
Annual iktnat

Incremental
hnnual Payout Present Value

.061 .061 .059

.275 .214 .187

.496 .221 .175

.668 .172 .124

.786 .118 .076

.869 .083 .049

.910 .041 .022

.952 .042 .020

.976 .024 .011

1.000 .024 .009

1.000 .732

Discounted claims payments at .0.5% pre-tax.
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MEDICAL MUTUAL LIABILITY INSURANCE SOCIETY OF MARYLAND

1985 Professional Liability Rate Level Review - Occurrence Coverage

Total Limits Rate Level Indication -- 5000's

(1) (2) (3) (4) (5) (6)E. P. at Ultimate Trend Losses Loss Ratio
Calendar/ Current Incurree Factor Trended at Current
Accident Rate Level Loss & ALAE to 7/1/96 to 7/1/14 Rate Level

Year (Exh. 3) (Ws. 2) at 11% 71 (31x(4) (5)1(2)

1979 33,395
35,732

24,688 (.425 2.076) 51,255 55730 1.535 /.3--SIn
1980 25,235 /An 1.870 47,200 415/9 1.321 N1 "
1981 33,872 25,904 /.53') 1.685 43,649 .3066 1.289 P/77
1982 28,984 25,414 1,411 1.518 j 38,580.19 ;nr 1.331 /.23 81983

11(,2£3
203 18,854 go 1.368 25 785 ZV W4 1.7417 f,3 4,r/

206.470- 137r
Annual Trend Factor: 11.0% rif7/8/6 i .zV 9

(Exhibit 4)

a)

b)

Five year loss ratio at current rate level: /,30ir
Discount for investment intone at 5.0%:64) 570
(Exhibit 5)

1:375

0.745

c) Discounted loss and ALAE ratio (a) x (b): 1.024

d) Provision for Unallocated LAE
(Exhibit 6)

(,c. 1.050

e) Discounted loss and LAE ratio (c) x (d): '748' 1.075

f) Permissible discounted loss and LAE ratio:
(Exhibit 6)

, 0.835

9) Indicated rate level increase (e) / (f): /o,5 1.288

h) Selected rate level increase 1.290

1 iv v,C5Timen,/
ip/c..ctit &IPr' '0 Q6dfler

71-
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MEDICAL MUTUAL LIABILITY INSURANCE SOCIETY OF MARYLAND

1985 RATE LEVEL REVIEW - PROFESSIONAL LIABILITY - OCCURRENCE COYERADE

TREND IN TOTAL LIMITS LOSS RATIOS AT CURRENT RATES

($000'S)

(1) (2) (3) (4) (5) (6)

Calendar/ Earned Premium Ultimate Loss

Accident at Current Incurred Loss
ALAS

Ratio at Linear Exponential

andYear Rate Level Current Rates Fit Fit

1979 33,395 24,688 .739 .672

6::1980 35,732 25,235 .706 .748 :7

1981 33,872 25,901 .765 .825 .816

1982 28,984 25,411 .877 .9G1 .893

1983 18,203 18,854 1.036 .978 .976

V/
Average Annual Trend: + 7.8% + 9.3%

r : .899 L/ .906
.--

(2) Exhibit 3

(3) Exhibit 2

(4) (3) / (2)

ISO COUNTRYWIDE TREND (Exh. 4A):

Selected Trend Factor:

72
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COMIRYNIDEf

Professional Liability Insurance
GalcuLation of Annual Trend Factor

Used en Resit Limits Lois Ratios at Present Rates

PSYSICIANS, SURGEONS AND DENTISTS

Basic Limits

A Ipit -
03iIIIS of*

Average Loss Ratio at
Present Rates

(1) (2)
Policy $100,000
Year Basic Limits
Ending Incurred Lo aaaaa

(3)

Premium At
Present Rates

(4)

(2),(4
Actual

(5)
Exponential
Curve of
Best Fit

12/31/75 8167,810,058 $615,020,250 .273 .232
12/31/76 139.176,608 524,225.850 .265 .271
12/31/77 161.630,096 636.830.653 .284 .316
12/31/76 251.848.210 700.894.09$ .359 .369
12/31/79 230.590,219 717.382,127 .391 .430
12/31/80 332,612,672 705,726,416 .474 .502
12/31/81 426,038,352 684,46%050 .622 .585
12/31/82 497.532,513 666,499,516 .746 .683

Average Annual Loss Ratio at Present Rates Trend '16.62

0 Excluding Texas and Massachusetts

Losses include silocated loss adjustment expense and are developed to
an ulilmote settlement basis.

Includes Claims Made Data.

Selected Annual Trend 16.02

tz.124/ty
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CA111414.

KED:CAL MUTUAL LIABILITY INSURANCE SOCIETY OF wARYLAND

1985 PPCESSIONAL LIABILITY Ran: LEVEL REV:EN

Effect of Proposed Classification Changes

"F"

Specialty
Oistribution Of Present

Description Total Limits Premium Relativity
Proposed
Relativity

80240 Forensic Medicine ' 0.0 S .75 .65
80232 Hypnisis 0.0 .75 .65

80248 Nutrition / 0.0 .75 .65

80263 Ophthalmology-No Surgery 0.2 .75 .65

80235 Phgmiatry and Physical Medicine 0.2 .75 .65
80249 Psychiatry 0.3 1.00 .65

80250 Psychoanalysis 0.0 1.00 .65

80251 Psychosomatic Medicine 0.0 1.00 .65

80266 Pathology-No Surgery 0.5 1.00 .65

80261 Neurology-No Surgery 0.8 1.00 1.20
80253 Radiology-Diagnostic-No Surgery 0.5 1.20 1.80
80280 Radiology- Diagnostic -Minor Surgery 0.1 2.10 2.80
80145 Surgery-Urology 3.0 3.00 3.60
80155 Surgery-Plastic -Otorhinolaryngology 1.5 6.00 5.U0
80156 Surgery -Plastic -N.O.C. 2.5 6.00 5.00
80141 Surgery-Cardiac 0.0 5.00 6.50
80150 Surgery-Cardiovascular 0.0 6.00 6.50
80153 Surgery-Obstetrics/Gynecology 8.0 9.00 12.00
80168 Surgery-Obstetrics 0.1 9.00 12.00

All Other 82.3
TWO%

Effect: +2.8%

Current Average Relativity: 2.15

Projected Average Relativity: 2.21
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EXHIBIT II

LANDSMAN 6. LASTER

1303 213T STREET, N W JOHN L LASTER
WASHINGTON, D C 20036 RON M LANDSMAN
(202) 331.0600

August 14, 1985

Hon. Rick Rule
Acting Assistant Attorney General
Antitrust Di.rision
United States Department of Justice
Tenth and Constitution Avenues, K.W.
Washington, D.C. 20530

Dear Mr. Rule:

I am writing on behalf of the Nat'onal Insurance Consumer
Organization to bring to your attention videnc, of -ncerted
anticompetitive conduct within the propert: casualty insurance
industry that is not exempt under the McCarron-Ferguson Act.

The industry is now going through one of its periodic
capacity scares. As in previous incidents, the public suffers
severe and economically debilitating dislocations. After a period
of glut, when premiums drop to a fraction of their prior fixed-
price levels, underwriting tightens like a vise and important major
manufacturing and service industries find themselves unable to
purchase insurance protection at any price from any company.

To be sure, much of this pattern may reflect nothing more
than the operation of the business cycle in an industry not under
reasonable and effective regulatory oversight at the national
level. The extremely aggressive price competition in commercial
property/casualty lines in the late 1970s, and perhaps the
subsequent price increases as well, appears to reflect such 'minket
forces. Some of the industry's responses may also reflect the
mindless herd instinct which so distinctively marks the insurance
industry. This is perhaps to be expected in an industry with a
long history of price-fixing and other cooperative anticompetitive
arrangements under state regulation that from the consumers'
perspective ranges from lax to impotent, but so be it.

But the response of the industry to recent developments in
their customer industries -- and the statements of industry leaders
explaining their conduct -- suggest that something more is
occurring.

Spokesmen for the reinsurance industry have told state
regulators that they plan to withdraw en if they -- the
regulators -- do not approve new insurance policy forms jointly
developed by the reinsurers and the industry price-fixing agency
(Insurance Services Office, Inc.). These new policy forms severely
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Mr. Rick Rule
August 14, 1985
Page Two

narrow the protection provided to the insurers' commercial
customers, changes about which they are, to say the least,extremely unhappy. See Attachment A. Along the same lines, awell-known insurance company executive has justified the mass
departure of insurers from medical, toxic waste, and directors' and
officers' liability lines by the social good" in "let[ting] the
pressures build in the courts and the state legislatures to change
laws respecting their customers' -- and the insurers' -- liability.
See Attachment B.

There is, finally, irrational market conduct that goes
beyond even this industry's herd instinct. They have withdrawn
from lines for risks with experience ranging from good to excellent
and which even the insurers admit could and should be written. See
Attachment C.

Boycotts to force action by state and federal officials, be
they judges, legislators, or regulators, are illegal. The
McCarran-Ferguson Act specifically does not exempt boycotts from
federal antitrust enforcement. In St. Paul Fire and Marine
Insurance Co. v. Barry, 418 U.S. 531 (IT78), the sugreme-nuirEiri
that the term boycott was broadly applicable to joint action to
deny coverage to customers. Nor is there protection to be had
under any of the familiar non-statutory exemptions. The
Noerr-Pennington doctrine does not exempt an express or implied
agreement ... that the participants will jointly give up their
trade freedom, or help one another to take away the trade freedom
of others through ... boycotts ... Eastern Railroad Presidents
Conference v. Noerr Motor Frei ht, Inc.7113-U.N77777-116 (1961).
And Parker v. Brown IT U.S. -m43), does not exempt joint
progar=raing la:7h state statutes authorising such joint action.
The debates on the MCCarran-Ferguson Act reflect absolutely no
consideration of agreements respecting products, and the state laws
enacted in response to it by and large do not adopt such joint
action as state policy. Southern Motor Carriers Rate Conference v.
United States --- U.S. -7=75171.6.1..w.-TWIT(MaRE-2/, 1965).

Property/casualty insurance industry conduct, as explained
by industry leaders themselves, may be but a prelude to a larger
campaig.1 to force major industries, from the chemical and drug
manufacturers to physicians and others, to bend to the interests
and will of insurers. If their means include non-exempt joint
anticompetitive action, however, then you may hold the key to
important public protection. I urge you to investigate to
ascertain whether the federal antitrust laws are being violated.

RML/kd
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Yours truly,

on M. Landsman
Counsel, National Insurance
Consumer Organization
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In Dozy -Care

Crisis Cited
Official Criticizes
Insurance Firms

By Sandra Stumm
Pad as, .

Maryland insurance Continuum.
'er Edward J. Muhl said yesterday
that 'hysteria- had caused insur-
ance companies to discontinue coy-
crap at day-care centers and that
Maryland officials had blocked an
attempt by one California firm to
cancel 242 day -are policies.

Muhl also said that state officials
were studying a wide variety of op-
tions. includIng the creation of a
mutual liability insurance fund in
Maryland similar to the one created
in 1974 by the General Assembly to

' help physicians hit by an insurance
malpractice crud&

Muhl testified yesterday before
the House Select Committee an

: Children. Youth and Families, which
is bolding hearings on the nation

: wide insurance crisis in the day-
care industry. Muhl. who appeared
on behalf of the National ASSOCUI-
tan of Insurance Commissioners.
enticed insurance companies for
wholesale cancellation of day-care
policies, saying the insurance indus-
try was overreacting to news ac-
counts of sexual abuse and ,court
suits involving some day-care cen
tars.

Muhl said a California insurance
carrier canceled policies at 242

: Maryland day-are centers before
they were to exp,re. He said he re-
cently ordered that firm to revoke
the midterm cancellations. although
he said the company does not have
to renew the policies.

Muhl said he was sympathetic to
the plight of the insurance industry,
which had its worst year ever in
1984. He said the Association of In-
surance Commissioners expects the
Industry to sell $67 billion less in
insurance this year than last year.

M ill said he has signed 20 no-
fices of insolvency for Maryland

.msueenes- firm, elim- Ivor. Thar
firms have gone out of business or
must stop writrig policies because

. of financial problems.
Insurance industry executives

, testified yesterday that the industry
.vas in a slump and urged Congress

. to allow the industry to voluntarily
work out the problem. But Rep

tri-Call(1 chairman

11DIVAND J. MUM.
...testifies Ware Homo townlittae

tress would be forced to get in-
volved if the insurance industry
failed to take immediate action to
prevent the closing of thousands of
day-care centers.

Insurance industry representa-
tives have said the financial slump
was caused by esxessively low rates
that companies charged during the
late 1970s, when they were trying
to increase business. They tried to
make van the losses through invest-
ments, but were hurt by falling in-
terest rates, according to Marys A.
Walter.. senior vice president of In-
surance Services Offices Inc.. which
compiles statistics and rate info',
motion for the industry.

Bmwe of the financial ob-_usuranoo-
n industries, and they

79

or multimillion-
even

-7:711,747.=r0='
Eis ins -11", a case. sa
Frank Nall1111,111ef7r.. vEeTwesnient
al All. KIM Management inc., an

taw- III -Mew
'17111e,,, us :'17-

t 4 ' tinter, former
head at the Federal Insurance Ad-
ministration dining the Ford and
Carter admeustratiors, said that
the insurance industry is using the
courts `as a scapegoat;
-It's a sett-inflicted problem, and

to take it out on day-care centers is
wrong; said H-nter.

Mike Cameo is on tares
lien. The Federal Diary will
mune when he returns.
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The American Insurance Association (*IA) is a trade alum' clop which

represents 172 property and casualty insurance companies. The member

companies of the Association provide a majority of the commercial line

insurance coverages written throughwt the United States. Some of AIA's

members provide general liability coverage to professional day care centers.

Liability iiuratice is provided to some family day care homes through the

application of the "Amain's, p.rsuits', endorsement which removes the business

exclusion from the homeowner's policy.

Professional day care centers and family day care homes are currently

experiencing a liability insurance availability and affordability problem. To

the extent that state law mandates the acquisition of general liability

Insurance coverage as a prerequisite for doing business, the

availability/affordability situation Is exacerbated. Current insurance market

conditions for professional day care ters ingest a market in transition

rather than chaos. The countrywide experience for those companiet_reportine

premium and loss data to Ole Insurance Service. Office, Inc_(ISO) for

advisory ratemaking purposes for day nurseries appears to conform with the-----
current loss experience for the majority of commercia' insurance lines. If

expense factmrs are built into the loss and loss adjustment data for day care

nurseries provided by ISO. the combined ratio approaches t%e aggregate general

liability combined ratio of 152. Although th e losses clearly indicate the

need for increased rates, they do not suggest that insurers ahould abandon the

Vatt.t.

Insurance availability and affordability problems are uot confines to the

day are industry. Societal litigiousness and our legal system's movement
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Appendix C (Cont)

The day care facilities have been caught up in this
availability crunch and are being deemed higher risk, not
necessarily based on a claims experience but due more to aninsurance hysteria . . ." Testimony of Edward J. Muhl,
Insurance Commissioner of the State of Maryland, before the
House Select Committee on Children, Youth.and Families, July30, 1985. The Commissioner went on to point out these
statistics for Maryland, remarkable action by many companies
given the lack of statistical justification for such a move:

Of 28 insurers writing liability insurance for day care
centers in Maryland last year, 15 have left the market.
Of the remaining 13, six will not write any new
business. The last 7, those who will write new
business, piLL have excludad child abuse from their
policies. The Maryland Commissioner of Insurance hastermed the pull out "hysteria" since no data supports
it.
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Mr. Fwiuo. Let me thank both of you.
Mr. Hunter, let me play the devil's advocate because I am a bit

confused by your theory and wanted to see if I understand it, first
of all. I think it is important.

First of all, let's put aside the conspiracy theory approach for a
moment, because one of the things you seem to be saying in your
explanation, your theory that it was inherent in the way the insur-
ance industry currently operates, are serious problems that are
almost beyond the current capability to be addressed, the current
capability of anybody who is in charge of the situation to be ad-
dressed.

As I understand it what you are saying is at the top of the peak
on your charts, the insurance busimas is sufficiently lucrative that
there are more competitors coming in to compete for the benefits
out of the profitable business, to such a degree that conservative
pricing_on premiums sort of roes out the window.

Mr. HUNTER. Particularly m commercial lines, yes.
Mr. nom°. You use the term cash-flow accounting.
Mr. HUNTER. Cash-flow underwriting.
Mr. now°. Cash-flow underwriting. Excuse me.
You use the MGM example, I suspect, as an example of how the

desire for the premiums was so great that ever fixed determined
loss did not prohibit people from writing insurance on the basis of
the need to get the premiums, presumably for investment purposes.

Mr. HUNTER. That's correct.
Mr. Fimuo. That loss experience was not a major concern.
Mr. HUNTER. That's correct.
Mr. now°. One of the things I'm confused about is that if there

is so much competition, and inappropriate competition that you
and I and others have talked aboutand you said something today
about violations of the antitrust laws which seem to provide for in-
adequate competitionI'm confused as to how you reconcile too
much competition and the thought that it has traditionally been a
principal point of criticism of the industry that there was not suffi-
cient competition in the industry?

Mr. Hyrum. Let me explain what happened in this latest cycle.
First of all, you have to look at personal lines and commercial

lines separately. The personal lines I call my auto insurance, your
auto insurance, homeowners, and so on. The commercial are the
accounts that are priced for the bigger, corporate accounts.

There is intense competition for big dollar cash flows, the big cor-
porate accounts, when investment yields are high because of two
i.Jasons. The business insurance dollar is a bigger dollar, and, if
the can get it, it is sort of a plum.

ond, the commercial risks have alternatives available to
them. They can go and self insure. They can create ..n offshore cap-
tive-imfttrarirrcumpany. And they began to do that. When profits
go up this high (in 1981), they begin to bail out of the private insur-
ance-Market and-cratU seliMiniarieZ MUM ma me 1nm.

The private insurers don't like to like diet business, and they
will actually sell below cost even, sometimes. And that is what
drove this down.

Some of that was funded by a cross subsidy because they were
collecting too much money from you and me, the small accounts.

86 -0,
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Mr. nom. Thet below cost pricing appears to be, under your
thought, the cause for the problem that occurs later in the cycle.

Mr. Wilms. That's what drops the profit.
Mr. Flomo. It is interesting. I am reading this 1985 review of the

Insurance Services Office, and they appear to agree with you insaying the conclusion is "the property/casualty industry mustaccept the or responsibility for its current financial condition.But, the brutal price war of the last 6 years is over. The industry
has finally realized that a business cannot indefinitely pf ze
product below cost and expect to survive."

Mr. HUNTER. I read you we example of the $105,000 risk thatwent for $5,000. That is a tremendous price cut. But, I can tell youI cannot find one example of an auto insurance risk that used tosell for $105 being priced down to $5, or being priced down at all.
So, the competition that existed occurred on the big accounts.

The little people still have rate bureaus, they still have all the
other anticompetitive practices; vertical price fixing because of theantirebate laws and the like.

Mr. Amu°. So in a sense you are saying there is too much com-petition in the commercial areas--
Mr. Hurrrza. And too little for your dollar and mine.
Mr. nomo. Where commercial insurers are really capable of

taking care of themselves.
Mr. HUNTER. As a matter of fact, we, the little group, are helping

fund the price cuts for those big giant companies. The front pagesof the Wall Street Journalif I can find the article for youpoint-
ed out there is this cross subsidy effect.

Mr. Rom. Let me ask you a question with regard to proposed
banking deregulation initiatives that are coming around which, of
course, would provide, if they were to go into effect, the opportuni-
ty for other insurance financial services components, to get into in-
surance. I know some of the banks we have heard from who want
to become involved in insurance.

Do you see those entities as coming in to provide for more insur-
ance competition where insurance competition is not needed, or
more msurance competition in the areas of the personal lines
MI . HUNTER. I don't think the banks want to come into the com-

mercial lines account. I think they want to come into the personal
lines area because it is the type of thing tellers can sell, the com-
modity type of insurance. The auto policy, homeowners policy.Mr. FLORIO. Would you regard ti It under your theory it is a
healthy development?

Mr. HUNTER. Very healthy. I have testified in favor of bank
entry. If Dan McNamara of ISO is correct and we are going to have
a $68 billion shortfall of surplussomething I reject as totally im-
possible, there has been an $8 billion rise in the surplus of insurers
in the last 12 months alreadythey will probably tell you they
have had a decline in surplus. But their year ended June 30, 1985,data shows an $8 billion rise in surplus in the property casualtyinsurance industry.

Mr. FLORIO. Cash-flow underwriting, which you told me the in-
dustry even acknowledges as the cause of the problem, how does
that take place within the regulatory system?
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How is it that peopleI know theoretically we have State sys-
tems that are supposed to prevent overpricing. I would think that
there might be some sensitivity to underpricing if it is going to
result in major problems for the industry down the line as we
appear to see currently.

Mr. HUNTER. Well, there is little will to stop excessive pricing
and there is less will to stop prices that are too low. It is pretty
hard for a regulator to come in and say you have got to raise
prices. It just ,doesn't happen. Even though the law says they have
to do that.

They don't do it either way. Essentially the regulatory regime is
really sort of a Maryland S&L situation waiting to happen.

Mr. Flom. In other parts of our jurisdiction in this committee,
for example railroads, we call that predatory pricing when some-
one comes in, underpricing below cost so as to capture the competi-
tion in the railroad industry or whatever.

Is that concept radically different in the insurance industry?
Wouldn't you call cash-flow actuarial underwriting predatory pric-
ing?

Mr. Huiquit. Of course. Of course it was.
Mr. Flom. And what you are saying is that it currently is

either not illerval or it is not monitored.
Mr. HUNTER. It is illegal. Prices in every State must be adequate.
Mr. Amino. Let me just ask one or two questions to Mr. Nader.
This committee a couple of years ago passed a risk retention pro-

posal in the product liability area. Do you have any experience
with whether f at is something that has been helpful in terms of
I suppose it has only been helpful to business people, large business
people who have the capability of coming together and self insur-

11 there any need to expand that concept under the current crisis
that we are in?

Mr. NADER. Well it has been helpful as a bet resort, but you see
product liability premiums moderated after a oout 1981 according to
the trade journals at least, who reported on it. So that the risk re-
tention option is always there for companies who want to pool and
self insure.

Mr. HUNTER. It ib :huffed however to product liability insurance,end
Mr. Amu°. Well my question is, should we be expanding it?
Mr. HUNTER. I think you should look at that. There is no ques-

tion that that is an option that would be helpful, becausehistori-
cally insurance companies have started out as groups of people who
couldn't get insurance, getting together and forming. That's why
you have names like Lumbermen 's and Druggists', those kinds of
names

Mr. FLosio. But this is commercial interests. I would not be of
great value, I would think, to day care centers.

Mr. HUNTER. It Co ild be. If you have a million family day care
centers, if they could self insure their ris t together, you have got a
very large pool.

They can't because they run afoul of the State antigroup laws. If
you passed a day care center bill in the risk retention area, if you
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expanded it to include day care centers, then they could get togeth-
er and form a national pool. They can't do that today.

Mr. NADER. See, what he is referring to, Congressman Florio, isthat in most States it is unlawful under State law for a group ofhomeowners in a neighborhood to buy as a group and save moneyin their homeowners' insurance.
Mr. FLoitio. There are a number of States where that has beenchanged for specific groups. In my own State, the medical societyhas come forward and they now insure themselves.
Mr. Him Ea. There are still over 30 States though that refuse toallow groups to form in the property casualty area.
Mr. NADER. 37 States.
Mr. FLortio. Let me yield at this point to the gentleman fromNew York.
Mr. LENT. Thank you, Mr. Chairman.
I just wanted to follow up a little bit where I am somewhat con -fused by Mr. Hunter's testimony, because you said at one pointthat insurance companies are conducting a raid on America's pock-etbooks. And then in another part of your testimony, you seemedto indicate that the insurance companies weren't charging ernughfor premiums and ought to raise their premitnsI think you said5 percent.
Mr. HUNTER. That's correct.
Mr. Lam. And there's some question whether 5 percent wouldget them out of their hole.
What is your testimony?
Mr. HUNTER. My testimony is this. They need currently a 5 per-cent, probably plus, inflation type of rate change.
Mr. LENT. So you are recommending an increase
Mr. HUNTER. Roughly 8 percent.
But what they are doing is 500 percent, 1,000 percent-9 percentalready in Ile first 6 months on auto insurance alone. They have

gone way beyond what is needed. And that is why the stock markethas skyrocketed, and if we come back here next year you are goingto see a profit number up higher than this paper [indicates chart
on profits]. That's what is going on.

Mr. LENT. Other witnesses are going to testify, as I understandit, this morning, that the insurance industry's pretax operatingincome, which is a ccmbination of the investment income whichMr. Nader referred to earlier, and the underwriting result beforeapplication of carry forward tax credits, is a negative $3.8 billion
for the year 1984.

Are you familiar with that figure?
Mr. HUNTER. Yes, I am.
Mr. Lzprr. Do you agree with that figure?
Mr. HUNTER. If you accept their reserves, which is a rather largeleap of faith since they increased them so significantly, that wouldbe the answer.
Now that is not what they actually paid out. Don't forget that.That is because of the weird tax laws that are on the books and soon. They are allowed to deduct as if current, all their losses goingout into all future times.
That 3.8 is conservative statutory accounting, including acceptingtheir reserves. And it says, "if we stop doing business now and all
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the losses had to be paid immediately, day one, yes, we would have
lost 3.8 billion." But that isn't what is going to happen, of course.
They are going to pay those out over several years.

Mr. LENT. So we agree thenyou agree with the industry on the
statisticsthat there was a $3.8 billion loss for the industry in 1984
including the investment income?

We all know that usually when income comes in and makes the
underwriting loss into a net profit

Mr. HUNTER. I agree that is their number. GAO has a slightly
different number. GAO sh i a slight profit.

Mr. LENT. And you say also, if I understand you correctly, Mr.
Hunter, that that loss was something that the companies conspired
to achieve.

Is that correct?
Mr. HUNTER. No, they are conspiring to achieve a huge profit

next year, sir, and they let things get out of hand because of their
cash flow underwriting.

But it is not a tort law crisis.
Mr. LENT. You say they let things get out of hand. You mean

they achieved a loss?
Mr. HUNTER. They did not. They have a profit; 3 percent rate of

return, net worth.
Mr. LENT. Do you agree that we had
Mr. HUNTER. I aon't agree with your numbers, sir. Because your

number doesn't include taxes. It is not a bottom line number. And
GAO has a different number.

Mr. LENT. Pretax operating income is, is it not, a combination of
investment income and underwriting results before the application
of taxes, or _wen tax credits, is that correct?

Mr. HUNTER. It doesn't even include the rate of return on the
surplus.

Mr. LENT. Well, it includes the return on their investments.
Mr. HUNTER. Not on the investment of surplus.
Mr. LENT. OK.
Mr. HuNnat. They did not lose money last year, if that is your

point.
Mr. L. All right. We will have some other witnesses on that a

little bit later on.
Mr. HUNTER. GAO says they did not lose money, even on that

basis.
Mr LENT. On page 2, you say that Lloyds of London has stated

that At will not reinsure Amencan liability underwriters unless a
new policy form is adopted by the State regulators.

My question is, Do you believe that this has any relation to the
fact that the insurance industry's combined ratio has steadily wors-
ened over the past 5 years?

Mr. HUNTER. I have no idea why Lloyds wants a new policy form.
I don't understand the question.

Mr. LENT. Well, Lloyds must want a new policy form, and has
indicated they are not going to reinsure American liability under-
writers, because American liability underwriters are having prob-
lems. Otherwise they would be happy to reinsure.

Mr. HUNTER. You will have to ask Lloyds why they are doing it.
I don't know what it is.
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Mr. LENT. We unfortunately, or fortunately, we don't have juris-diction over Lloyds. But I am sure as an insurance expert youwould acknowledge that Lloyds has a pretty good reputation in thefield.
Mr. HUNTER. They are venerable. But they are getting less ven-erable all the time. They have had a series of very bad scandals.And they are not subject to any review. There is no way to checktheir numbers, even.
Mr. LENT. Let me just go on.
So you don't believe in Lloyds either. You think they are part ofthis conspirL to lose money?
Mr. Hulk/Tot. Absolutely. I think they are a part of what is goingon in terms of a conspiracy to try to attack the tort law in thiscountry without proving the case.
Mr. Lori'. OK.
Now let's turn to the citation in your testimony, the successfulFederal Riot Reinsurance Program as an example of how a Federalreinsurance program such as you advocate, ought to work.
Can you tell us when the first policy was issued by that program,and how much premium was collected altogether, the Federal RiotProgram?
Mr. HUNTER. You mean for the whole history of the plan?
Mr. LENT. Yes.
Mr. HUNTER. The first policy was issued, I believe, in 19the lawpassed in 1968.
Mr. LENT. 1969.
Mr. HUNTER. The first policy would have been 1969. And it was abinder premium of, I think, $1.25 per thousand.
Mr. LENT. It was about $125 million that was raised through thatpremium. And we knov, or perhaps you can tell us how manyclaims were made against that program, and how much was paidout?
Mr. HUNTER. I don't recall exactly, because losses have been paidsince I waaFederd Insurance Administrator.
Mr. LENT:. Well there were very few riots.
Mr. HUNTER. 'Very few losses.
Mr. LENT. Very few riots.
Mr. Hurrrna. Very few day care center losses, too.
Mr. LENT. And very few claims.
But, what happened to that money?
Mr. HUNTER. That money was used by the Federal Government

for currentmy recollectioncrime insurance claims payments.Mr. LENT. That's right. It was used by the Federal CrimeMr. HUNTER. But it was accounted for; and even the investment
income was accounted for, for the purpose' of belonging to the rein-surance' program.

Mr. LENT. That was another Federal program, the Federal CrimeInsurance Program, was it not?
Mr. HUNTER. It was.
Mr. LENT. Do you know how much was collected in premi-utns
Mr. Hu/4=R. Oh, I know that lost quite a bit of money. But ithad to, because the Congress in its wisdom required it to have af-fordable rates.
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Mr. LENT. So the Federal Crime Program, which you did not
refer to in your testimony, lost money admittedly.

Mr. HUNTER. It had to. That was the way you designed it.
Mr. Loa. It used the money from the riot program to pay the

losses on the crime program
Mr. Humrsa. That was a decision that was approved by the Con-

gress.
Mr. LENT. Now, what about the Ieederpl experience with the

Flood Insurance Program? Have we made money or lost money on
that?

Mr. HUNTER. You have lost it because Congress required a subsi-
dy.

Mr. LENT. Right.
And how about the Crop Insurance Program the Federal Govern-

ment runs, did we make money or lose money on that?
Mr. HUNTER. You see, all these programs
Mr. LENT. Answer that question.
Mr. Mama. My recollection is that the Crop Insurance Pro-

gram, which I did not administer, lost money.
Mr. LENT. Well, I am not saying that you administered or you

didn't administer it.
Mr. Him Tza. The others I administered, so I am more familiar

witi the statistics. My recollection on the Crop Insurance Program,
Mr. Lent

Mr. LENT. They all lost money.
Mr. HUNTER. No; the Riot Reinsurance Program made money.
Mr. LENT. OK. Because there were no riots.
Mr. HUNTER. Because you required self-sustaining rates. That's

the only time Congress required self-sustaining rates.
Mr. LENT. These other programs, Crime, Riot and so forth, are

property programs, is that correct? In other words, they pay for
actual loss to physical property as opposed to bodily injury claims?

Mr. Hyrum. That's correct.
Mr. Loa. Now, the Federal Government has participated in one

liability indemnity program; a program that was made necessary
because the insurance industry was unwilling to provide insurance
to the manufacturers of the Swine Flu vaccine.

Do you recall that?
Mr. HUNTER. I do.
Mr. LENT. You may have had something to do with it, I don't

know. But, you are laminar with the program?
Mr. Mama. I participated,in the program.
Mr. LENT. What happened to that program?
Mr. HUNTER. It lost money.
Mr. LENT. Does it sound correct if I tell you 4,166 claims were

filed, of which fewer than 700 have been settled; some 129 lawsuits
are still pending 10 years after that program was established and
the immunizations ended?

Mr. HUNTER. I believe those numbers.
Mr. LENT. Would it be reasonable to you if I said that a total of .

$83 million had been paid out to claimants as of July 1, 1985, and
no premiums were collected, so it lost money?

Mr. Hurrrsa. I would say that is right.

92 - t



87

Mr. NADER. Lost money the way the Depeutment of Defense loses
money. It was the Government's fault. They had to pay out. Theywere to blame.

Do you say the Defense Department loses money?
Mr. LENT. We are not having a hearing. This isn't the Armed

Services Committee. That is another day. You save that for later.But what we are talking about here is the experience of the Fed-eral Government in running insurance p
Mr. HUNTER. All these programsyoumirdanseven collect a pre-mium in swine fluall these programs were designed, except theRiot Reinsurance Program, were designed to lose money. Congress

said the Riot Reinsurance Program had to be self sustaining, andin fact it made a profit. Every other one Congressnow you havegot to ask yourself, why did you write the laws those ways. Every
other one were designed to lose money and it did. So you got whatyou wanted.

Mr. LENT. Well, would you expect a Federal reinsurance programsuch as you advocate, to be funded by general revenues, or wouldpremiums be collected?
Mr. REINTER. There would be premiums.
Mr. LENT. OK. How would they be collected?
What would you do to ensure that the program takes in enough

money each year to pay for these bodily injury and liability claimsthat might be brought off in the future.
Mr. HUNTER. Same way you do with any reinsurance program.You actuarily calculate the needs, you adjust over time. With along-tail line actually it is easier because you are going to be in thereinsurance business for many years.
Mr. LENT. But when we did that for the Swine Flu Program, wedidn't have any way of knowing of the $83 million
Mr. HUNTER. I can tell you one thing, zero is not enough premi-

um. I'm an actuary, so I am sure of that.
Mr. LENT. Well, it was never anticipated thatby the figures

that were given to the Congress at the time that program was setup, $83 million
Mr. HuNTEE. Believe me, Mr. Lent, zero was not enough premi-

um. We knew that when we did the program, because I was there.
Mr. LENT. OK. You say you have a draft bill and you have sub-

mitted it. I wonder if you would be good enough to submit it to theminority staff.
Mr. HuNTEE. Surely.
Mr. LENT. In that draft bill, what agency would be authorized toprovide this standby insurance authority
Mr. HuNTEE. We have proposed the
Mr. LENT. The FTC?
Mr. HUNTER. Yes.
Mr. LENT. Mr. Chairman, I have no further questions.
Mr. FLORIO. Let me just ask a followup question.
The Swine Flu exampleand I recall that vividlym recollec-

tion was that the manufacturers of the vaccine, in the fayce of theSwine Flu epidemic which was supposed to come, said they werenot going to produce the vaccine any more unless the Government
became involved in insuring against claims.

Mr. HUNTER. That's true.
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Mr. Flom. Refresh my recollection. Were there premiums that
were charged against the Swine Flu manufacturers, the vaccine
manufacturers?

Mr. Humira. I'm sure the insurers must have had some premi-
ums in their general liability policies.

Mr. FLORID. Why didn't underwriting take place to anticipate the
claims so as to make the system solvent in terms of premiums that
would deal with the anticipated claims?

Now, admittedly you can't be sure, but the experience has not
been a good one.

Mr. HUNTER. Of course this was a one-shot deal. With day care
centers we are talking about an ongoing basis, year after year. If
you were reinsuring day care centers, for example, you wouldn't
expect to just reinsure them for just a few months. You would be
reinsuring them over a long period of time. If things started to de-
teriorate you have a million exposure risks, so you have large num-
bers.

With Swine Flu you were dealing with a lot more unknowns.
With day care center it is much more predictable.

Mr. FLORIO. We are talking about reinsurance to deal with the
extraordinary risk potential, if there is one, of child abuse.

Assume the industry's position is, they would say they can't
evaluate the risk, and therefore are lumping the potential risk into
the ordinary risk, which doesn't appear to be great, of running a
day care center. That is why they are having high rates.

We talked about a Federal reinsurance system.
Is there someone that has the capability of evaluating the poten-

tial risk of child claim, or child-abuse claims?
Mr. HUNTER. Surely.
Mr. FLORIO. Then why can't the insurance industry do that?
Mr. HUNTER. They can. But they are choosing not to.
Mr. FLORIO. Why would they not, if there is a potential market

there?
Let's assume for a moment, the suggestion is that the risks are

minimal and premiums would be whatever, if the risks are mini-
mal why wouldn't the insurance industry be interested in coming
in and getting the premium for a minimal risk?

Mr. HUNTER. What I hear on the street is that they are going to
come in. And their intentionthey don't like these hearingsand
their intention is to take care of this day care crisis because they
have admitted on the record in the other committee that there is
no statistical justification for this position. and the risk is calcula-
ble.

And if you really have a 20-year latency period, let's call it, for
when an abused child might sue, you have also got 20 years use of
the money. They don't talk much about that. That 20-year use of
the money is worth a lot of money.

Mr. FLORIO. Does that go to the point about the $3.8 billion loss?
That is a loss that is here todny that is to be paid ut over a period
of time.

Mr. HUNTER. It is a loss, it is a hypothetical, really, because they
still have the money. Who else says I just lost money and still has
it? There is a famous chapter in Andrew Tobias' "Invisible Bank-
ers" that saysa very short chapter on insurance accounting, how
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to take in $50 billion, pay out $3 billion and declare a loss, That's
what is going on.

Mr. nom°. Your thought on this whole questionmaybe just to
sum upis that the insurance industry is in need of some revenue
income through more appropriate pricing of their premiums in asense to compensate for the underpricing that has taken place inrecent past. That underpricing took place so as to get premiums infor investment income purposes, particularly when interest rates
were highwhich they are not now, relatively speaking. And thatthe industry is going beyond reasonableness in obtaining premium
increases to meet their needs, their profitability needs, and is usingthe dilemma that we find ourselves in to ask for more than is re-quired +) make them profitable and solvent.

Is that- -
Mr. HUNTER. Particularly in the commercial lines. But even gen-erally across the board on consumer lines. The auto insurance

price rise is beyond what is needed.
Mr. FLoitio. And I suppose my dilemmaand I suspect our di-lemma hereis that we are going to hear from the other side, and

there is going to be an effort to say, I suspect from reading the tes-
timony, that liability awards are the paramount cause of the dilem-
ma, and that the public agency responsibility overseeing the indus-try and to find out who is correctand it may very well be that
everyone is a little bit correctthere may be some need for dealingwith insurance liabilityand the public capability is just not im-pressive in the current way that we evaluate the insurance indus-try.

Mr. HUNTER. Even the insurance industry has expressed concernover the lack of capacity of the Federal Government to understand
insurance. Andre Maisonpierre, who is here in the room, has beenso quoted.

Mr. Flom. I was planning on bringing this up later, but I thinkit is just a startling change in theory. The gentleman, Mr. Morton
from the John Hancock Mutual Life Insurance goes into somedetail, if he is quoted correctly, in saying that Federal regulation of
insurers is needed to take out some of these peaks and valleys in
the insurance industry.

Mr. HUNT'ER. State Farm has for years suggested that the anti-
trust laws should be changed. There is 9 movement in the industry
to understand that State regulation is not necessarily the best of
all possible worlds.

It is not the worst, either. If you had add to me, restructu:e it, I
wouldn't get rid of State regulation either. Local complaint han-
dling is good, for example. Better if it is left there. Information dis-
semination should be there. Data processing, review of financials
these are multinational, billion-dolla- corporationsshould be atthe Federal level.

Prudential is regulated by your State. Prudential has more
assets than any other corporation in the world. It took about aweek's cash flow and bought Bache. It just didn't pay bills fo- a
week and bought Bache with what they had left over, literally.

And that is the kind of companies you are dealing with. And
they are transferring money electronically all over the world; in
and out of States, in and out of countries. And you are saying to
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the State of New Jerse:r, what are you doing about it? And the
State of New Jersey has 4 couple of PC's and trying to chase them
around with it.

Mr. FLomo. Let me express our appreciation to the two wit-
nesses.

Mr. Nader.
Mr. NADER. I just have one final comment, Mr. Chairman. I hope

the committee will avail itself of the diversity of the insurance in-
dustry beyond simply hearing testimony from insurance industry
trade associations. That the chief executive officers of Prudential.
Metropolitan, Liberty Mutual, and many other large companies
should be asked for their opinions and judgments as well.

If the insurance industry wants to avoid the taint of collusion or
the accusation of collusion, they would do well to send up some in-
dividual CEO's here instead of speaking with one voice through
their various trade associations. And I am sure Larry Jones would
like a respite from his burdensome duties of coming up here all the
time.

Mr. Hurrrsat. One other thing I would like to say, Mr. Chairman,
I do appreciate that in your State, New Jersey, there has been an
attempt by the insurance department to do some good things in
recent days. And they have tried very hard against, you know,
fairly sizable odds.

Mr. FLORIO. Let me just respond to that, because I was a bit sur-
prised at the prevalence of the practice of midterm cancellation
and changing of terms of contracts. Basic contract law, one would
think, precludes unilateral changes in the terms of contracts in the
middle of a contract.

So that when I saw it as a great step forward to stop unilateral
canceling or changing of the terms of contracts, I was not particu-
larly impressed.

Mr. HUNTER. Believe me, it is way more than if going en in other
States.

Mr. FLORIO. Which is kind of a sad commentary on something.
I appreciate your participation today. I thank both of you for

your help.
As I indicated to people in the audience at the beginning of our

session, we now are required to take about an hour break. The
Amtrak legislation is on the floor. Mr. Lent and I are the floor
managers of the bill.

But we anticipate being done within an hour. So, we will call a
lunch break at this point, an early lunch break at this point and
sa- that we will reconvene at 12:30.

Whereupon, at 11:15 a.m., the subcommittee meeting was re-
cessed to reconvene tt 12:30 p.m. this same day.]

AFTER RECESS

Mr. nom°. The subcommittee will kindly reconvene.
As many of you may know, there is a bit of a difficulty on the

House floor that the electronic recording system has fallen apart,
so they will be taking votes by individual members. It will be a
long period of time until we get to the L's. We just finished the F's.
So Mr. Lent will be a little bit delayed, but he has asked us, out of

96
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respect for the time of the people here, to go forward with ourhearing.
Our next panel of witnesses is comprised of Mary K. McHugh of

the American College of Nurse-Midwives; Eunice Cole, president,
American Nurses Association; Hyman Aaron Pressman, comptrol-ler, city of Baltimore; Richard Kophe, chairman, ad hoc insurance
committee, New York State Association of Renewal and Housing
Officials.

Welcome to all of our witnesses.
Statements will be made part of the record. We would ask that

the witnesses go forward in a summary fas don.
We will be pleased to hear from Ms. McHugh.

STATEMENTS OF MARY K. McHUGH, CNM, AMERICAN COLLEGE
OF NURSE-MIDWIVES; EUNICE R. COLE, R.N., PRESIDENT,
AMERICAN NURSES ASSOCIATION; HYMAN AARON PRESSMAN,
COMPTROLLER, DEPARTMENT OF COMPTROLLER, BALTIMORE,
MD; AND RICHARD KOPKE, CHAIRMAN, AD HOC INSURANCE
COMMITTEE, NEW YORK STATE ASSOCIATION OF RENEWAL
AND HOUSING OFFICIALS

Ms. Mc Hum!. Thank you, Mr. Chairman, for inviting us heretoday to talk about the unavailability of liability insurance for
nurse - midwives in this country. I am here today with Karen Ehrn-man, who is our Government relations coordinator for the Ameri-
can College of Nurse-Midwives.

I have been asked to speak to this committee for three reasons.One is I am really the prototypic nurse-midwife. I was educated
after 1970, and I was educated at a master of science level as prep-
aration for midwifery. I am in clinical practice now. I work at afree-standing birth center, which is representing a group of nurse-
midwives most affected by the unavailability of insurance in thiscountry.

I am also the chairperson for Pennsylvania for the American
College of Nurse-Midwives, and as such, I am very involved at a
State level with trying to seek a solution to this problem.

Briefly, I would just like to comment on what the modern nurse-
midwife is and what she does.

The nurse-midwife of the 20th century is an expert in the care of
normal, healthy women who are going through pregnancy and also
those seeking gynecology services. We do not deal with high risk
women in an independent fashion. We always work with a clear-
cut backup arrangement with an obstetrician or other physician.

We are mainly educated at higher levels of preparation in some
of the bigger universities in the country. Presently our organiza-
tion has 2,500 members, of whom 1,400 had insurance through ourmastergrouppolicy last year.

Nurse-midwives are special in this discussion because we are
really on the cutting edge of nursing practice in this c-,untry. We
have moved forward. We have moved into areas which could be
called independent practice, and I would like to come back to that
term. As such, we are the first people to feel some restrictif likethe loss of liability insurance.

97
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I would like to discuss the issue of independent practice for a
second, because it can be a red flag that gives people misconcep-
tions. A nurse-midwife never works independently in a clinical
sense; however, in an entrepreneurial sense, in a business sense, a
nurse-midwife may be self-employed, and this seems to be at the
root of some of our problems in getting malpractice insurance cov-
erage.

Some history on the coverage that we have had. Our professional
organization since the early 1970's has been able to provide a very
affordable, very comprehensive liability insurance package to its
members. Through that time period, we did have three carriers.
One carrier did not have adequate premiums and we sought an-
other carrier, who then decided not to write any more malpractice
insurance, which left us with our carrier for last year, Mutual Fire,
Marine and Inland Insurance Co. of Philadelphia.

At the end of the policy year, they made it clear to us that they
would not reissue the master policy. When we asked them why,
they said because it was very difficult, impossible to find reinsur-
ance to cover us for the million-dollar limits that we needed. It is
critical that nurse-midwives have the policy that does get them $1
million coverage because in this country, most hospital privileges
depend on having $1 million coverage.

As a national organization, we feel that we have taken every
prudent step to find ourselves insurance. We sought a seasoned
broker who had a good track record for placing liability insurance.
This broker exhausted the market and was turned down repeatedly
in his search to find liability insurance.

We then approached the same companies on a personal level,
communicating with the company presidents directly. We went
with our claims data. We sought to have them change their minds
and again were refused. We have been working with the American
Insurance Association. They have been helpful in trying to help us
find a solution to this problem. We still have no insurance.

At the State level early in the summer, many of us started work-
ing. We realized that in general in this country insurance is a
State problem. Speaking from my own experience, which parallels
the experience in the other 49 States, we have worked with our in-
surance commissioner. He has written letters for us. We have fol-
lowed up on the letters. We still have been kept out of the market.

Some nurse-midwives have been able to find a temporary type of
coverage. Some nurse-midwives have found coverage through the
American Nurses' Association, or through the Nurses' A 3sociation
of the American College of Obstetrics and Gynecology. Some people
have found temporary coverage under a physician plan.

Most of these plans are busy now writing exclusions for nurse-
midwives so that sometime within the calendar year, nurse-mid-
wives will be excluded from those plans. Some of the plans that
people have secured have practice restrictions that we feel are re-
straint of the type of practice that we would like to have. For ex-
ample, it might be a plan that requires employment by a physician.

In summary, one-half of our membership has lost its insurance.
We have sought, in good faith, through all of the conventional
means, to find insurance for our membership. We feel that our ac-
tuarial data proves that we are not a high risk to an insurance

2
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company. We Lsve sources of data that do conclude that only 6 per-
cent of certified nurse-midwives are named in a suit in this coun-
try. This is in outstanding contrast to the figures released by the
American College of Obstetrics and Gynecologists. Their figures
range from 60 to 78 percent as a percentage of suits that obstetri-
cians are involved with.

What we need from you and what we need in the future is some
help with communic. ion with the State insurance commissioners.
We want them to know that yc u at the Federal level feel that this
is a problem. We have also thought of solutions that involve Feder-
al reinsurance. We are very, very reluctant to get involved with
that kind of plan.

We have thought of solutions that involve self-insurance, and we
have been told that this is a very unwieldy solution to a problem
for a small group of people.

Thank you.
[Testimony resumes on p. 108.]
[The prepared statement of Ms. McHugh follows:]

65-958 0 - 37 - 4 99
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Testimony of the
American College of Nurse-Midwives

Good morning. My name is Kate McHugh and I am a

certified nurse-midwife (CNM) and chairperson of eastern

Pennsylvania's chapter of the American College of Nurse-

Midwives (ACNM). Today I am pleased to represent the

American College of Nurse - Midwives and the College's 2500

certified nurse-midwife members from across the United

States.

Mr. Chairman and Subcommittee members, the American

College of Nurse-Midwives appreciates your attention to

this urgent problem and this opportunity to tell "our story"

to members of Congress, the insurance industry, and to the

American public. We believe, after hearing our story, that

you will agree with us that the insurance system in America,

as it is currently set up, is not working.

Last week several members of the American College of

Nurs3-Midwives also came to Washington to talk with their

own members of Congress about this insurance problem. When

an "unnamed" receptionist for a member of Congress was indi-

cating to a health legislative assistant that the certified

nurse-midwives had arrived for their appointment, she said,

"the American College of Nurse-Housewives are here for

their appointment." From this we have concluded that not

everyone knows exactly what a certified nurse-midwife is.

So, I'll take this opportunity to set the record straight

and to get us all thinking along the same lines.

1 0 0
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What is a Certified Nurse-Midwife?

A certified nurse-midwife is an individual educated

first in the discipline of nursing who then completes

advanced education at schools of midwifery associated with

28 institutions of higher learning, among them Yale,

Columbia, Stanford, Georgetown, and many state universities.

Upon completion of this educational program, the student is

eligible to sit for a national written examination. Only

when the exam is passed is this person designated a

certified nurse-midwife. Nurse-midwives are experts in care

for the healthy woman during her pregnancy, labor and

delivery, as well as care for both mother and child after

the baby is born.

The term "healthy" in this last sentence is very im-

portant for it is one means to distinguish between the care

of certified nurse-midwives and that of physicians.

Again, nurse-midwives care for normal, healthy women. The

term "healthy" probably also contributes to the positive

selection process by which clients at low risk of law suits

seek out the services of certified nurse-midwives.

In addition, we find that not many people are aware

that all nurse-midwives work in clinical collaboration with

physicians. We form a team. Written alliance agreements

and protocols between nurse-midwives and physician ensure

that high quality care is provided to mothers and children.

1 oi
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These agreements and protocols establish mechanisms

for consultation and referral when complication arise.

ACNM also has reached a formal agreement with the

American College of Obstetricians and Gynecologists

outlining acceptable guidelines for working relation-

ships.

Finally, approximately 75% of the births attended by

certified nurse-midwives occur in hospitals and another 15%

occur in free-standing accredited birth centers. And the

babies, with a few exceptions, are very healthy. (See

attachment A for references about health outcomes of

certified nurse-midwives.)

From this discription, you can see that no member of

the College is an "ordinary midwife" in the usual concept of

that term. Nurse-midwives deliver about three percent of

the babies born in the United States each year.

Background on ACNM

The American College of Nurse-Midwives (ACNM) is the

professional organization for nationally certified nurse-

midwives (CNMs) in the United States. Its 2,500 members

represent close to 85 percent of the profession. A full 95%

of the members carry some type of malpractice insurance

coverage.
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Details of the Current Cricis

Since July 1, 1984, about 1,400 CNMs have had mal-

practice insurance under a blanket ACNM policy written by

the Mutual Fire, Marine & Inland Insurance Company of

Philadelphia, Pennsylvania. (The remainder of ACNM's mem-

bership have had insurance from their employers - i.e.

hospitals, county health departments, and health maintenance

organizations.) Mutual Fire notified ACNM in May, 1985,

that the policy would not be renewed on July 1, 1985. In

addition, in July, Mutual Fire cancelled all policies which

had been written after January 1, 1985. ACNM's malpractice

insurance was not renewed because of general conditions in

the insurance industry (the unavailability of reinsurance)

and not because of its members' professional performance.

(In general, suits have been filed against only 6% of all

nurse-midwives - - a number not considered high among

medical professionals.)

History of Insurance Coverage

Since the early 1970s the American College of Nurse-

Midwives has been able to obtain for its members a group

malpractice policy that would pay up to one million dollars

per claim. This one million dollar amount of insurance is

the amount which many hospitals require nurse-midwives to

purchase in order to qualify for hospital privileges. It is

the amount of insurance which we are trying, although
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unsuccessfully, to purchase for cur members today.

Mutual Fire and Inland Insurance is the third insurance

carrier the ACNM has worked with in the past three years.

This change in companies has been the result of three

separate situations: 1) the inadequacy of the premi.m rate

charged by one company, 2) the second company's withdrawal

from the medical malpractice market, and 3) the nonrenewal

of the reinsurance treaties for our most recent policy.

Steps Taken to Obtain New Insurance Policy

Early this year when ACNM received word that placing

the master insurance policy might be difficult, we selected

a "seasoned" broker with an excellent history of placing

professional medical libility insurance. We believed that

our broker understood what nurse-midwives are and that he

would "market" us appropriately to the insurance industry.

In search of a replacement for Mutual Fire we contacted 17

insurance companies in the United States. We were told that

this repsented most carriers in the U.S. who write pro-

fessional liability insurance. To date we have been turned

down by all of these companies!

Judging from the letters (and conversations) which we

received from these insurance companies indicating that they

do not want to write insurance for CNMs, we learned that

many insurance companies have simply stopped writing

104
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malpractice policies. We also learned that within the

specialty area of obstetrics, a crisis within a crisis is

occuring. Insurers are afraid. The increasing number and

size of settlements in medical malpractice insurance

premiums is causing insurance companies to raise malpractice

insurance premiums to as_ronomical levels -- or stop

offering the policies altogether.

We did not stop our efforts after these rejections.

Instead, in order to better inform insurance companies

about the relatively low risk that certified nurse-midwives

would place upon their companies, ACNM made personal appeals

to several insurance company presidents. The response was

still "no". And, as recently as three weeks ago, the

American College of Nurse-Midwives has written again to each

of these 17 company presidents asking them to reexamine the

decision not to insure nurse-midwives and has offered to

review with t'iem the low incidence of claims against nurse-

midwives.

In addition the ACNM initiated communication with the

American Insurance Association and the National Association

of State Insurance Commissioners to facilitate communication

between the industry and the nurse-midwives-just in case

this lack of insurance coverage was the result of miscom-

munication. Fortunately, we have learned alot more about

the insurance industry and the insurance industry about

nurse-midwives. Unfortunately, we still have no insurance.

/ 0 a
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State Level Initiatives

We learned that insurance is a state issue and

regulated at the state level. We sent nurse-midwives to

talk with all insurance companies in their states who write

professional liability insurance. The response was still

"no". Nurse-midwives talked to governors, state legislature

representatives and state insurance commissioners. To date

only one state out of fifty -- New Jersey -- has been able

to offer insurance from a private carrier.

Still focusing at the state level nurse-midwives

learned about joint underwriting authority and lobbied state

legislators to extend joint underwriting authority to in-

include nurse-midwives. In fact, we have been successful in

New York and Texas. However, either the premiums suggested

for this type of coverage have been beyond our reach [i.e.

New York premium of $73,000 /nurse - midwife for births in

downstate (New York City area) without a physician on the

premises): Nurse-Midwives average salary is $25,000/year)]

or the amount of insurance offered hag been inadequate (i.e.

only $250,000 coverage in Florida). Thus far, the state

joint underwriting authority has not yielded positive re-

results.

Temporary Insurance Coverage

In an attempt to keep practicing nurse-midwives have

been forced to pursue a variety of temporary insurance
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coverages.

o In some states, individual CNMs have found coverage

through an insurer, for instance a physician-owned

company, but these policies usually carry practice

restrictions and cost many times the rate of group

-sponsored programs. In addition, this involves only

a handful of CNMs across the U.S.

o Some CNMs may be covered through their employers.

This may not shield them from personal liability

therefore ACNM encourages CNMs to carry their own

professional liability insurance as well. In

addition, ACNM has received information that even

some hospital policies are writing in exclusions of

CNMs.

o In some states in which CNMs practice in conformity

with the Nurse Practice Act, the American Nurses'

Association (ANA) insurance policy will cover nurse-

midwives. However, last week we received word that

ANA's insurer will also write in an exclusion of

nurse-midwives effective November 1, 1985 (see

attachment B), This has occurred despite the ANA'S

opposition to this turn of events and ANA will des-

cribe this series of events in their testimony.
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o Some CNMs who aLe employed by a physician or work in

a hospital as an employee can join the Nurses'

Association of the American College of Obstetricians

and Gynecologists (NAACOG) and subscribe to their

policy. However, we have also been notified that

effective January 1, 1986 an exclusion for certified

nurse-midwives will also be written into this policy.

o In considering practicing without irsurance, most

CNMs, as well as most MDs, feel both a moral and

practical obligation to protect their patients and

themselves from any unintentional human arror on

their part. In addition, many CNMs must carry mal-

practice insurance to retain their employment and/or

hospital privileges. It is simply not considered

viable or responsible to practice without liability

insurance.

The Problem

Over half of the nation's certified nurse - midwives have

lost their malpractice insurance, and so far no company in

the insurance industry is willing to write a replacement

policy. In addition, more of the variety of temporry

insurance coverages are eliminated by companies writing in

exclusions of nurse-midwives.

1 08
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This behavior is irrational.

Nurse-Midwives are part of the solution to the problem

of high-cost health care. Not only do certified nurse-

midwives provide alternative cost-effective care, they also

provide an opportunity for insurers to examine a group of

health care providers who are in a low risk category

according to available claims data and evaluate the deter-

minative factors which lead to this favorable claims ex-

perience.

Summary

The insurance system is not working. As a result

consumers are being denied the right to select care from

many certified nurse-midwives and nurse-midwives are being

denied the right to work.

How can you help us?

1) Develop and implement strategies to get the

insurance system working again.

2) Consider temporary, Pmergency legislation which

would provide a federally sponsored program of

reinsurance. ACNM has identified a few insurance

comranies'which are willing to write insurance for a

portion of the total necessary coverage, however,

they cannot because of the unavailability of rein-

surance (See attachement C.)

Thank you very much for this opportunity to tell our

story. I would be happ;, to answer any questions that you

might have.
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Attachment A

CONT'IIBTTION OF ONms TO IK0BOvEZ =A.= orT:c,,mr,

A number of studies have been done which show that care by

certified nurse - midwives inc: 't-11..ation of prenatal care

facilities and that such care reduces the incidence of low birth

weight, prematurity and neonatal death and reduces the impact of

risk factors, to wit:

o In Holmes County, Mississippi, in 1571 the ,nfant
mortality rates had dropped from approximately 38 per

1,000 live births to 20 per 1,001 live births, two years

after certified nurse - midwives began providing primary
care to pregnant women as part of a communityTwide focus

on the health problems of mothers and babies.-

o In a pilot project in Madera County, California,
established by special legislation which made nu:se-
mudwtves legal for the duration of the project, certified
nurse-madwives were introduced as the only new variable in
the County's health care system. From January 1961 to
June 1963 the prematurity rate dropped from eleven percent
to 6.6 percent and the neonatal mortality rate dropped
from 23.9 deaths per 1,000 live births to 10.3 deaths per
1,000 live births. There was a significant inciease
attendanc, at prenatal clinics during the pilot project.
After the program was discontinued due to the California
medical Society's opposition to legalising nurse-
midwifery, the prematurity rate increased by almost
50 percent and the neonatal death rate for mothers who

had no prenatal care almost doubled eta- the program
ended. The neonatal death rate of mothers who began pre-
natal care in the first two trimesters increased
fourfold.'

o Between 1976 and 1977 at a clinic for teenagers in Lincoln
Hospital in New York City, nurse - midwifery care brought
considerable improvement in outcome measures such as
maternal weight gain and bematocrit. The rate of low
birthweipt rabies dropped from 18.1 parcel,- to 6.3
percent.

o At Su Clinica Familiar in Southern Texas, where all
maternity care for normal mothers is provided by certified
nurse-midwives, the prematurity rate in 1974, two years
after nurse-midwifery care began, was 3.5 percent.
In the same year in Texas the prematurity rate
was 7.6 percent and for the nation it was 7.4 percent.

4

o A study by the University of Mississippi medical Center
between October 1, 1972 and April 30, 1977 showed tort
nurse-midwife_ y clients kept 94 percent of rzheduled
appointments, compared with 80 percent of visits kept by

clients of the house staff physicians. It should re noted

that clients of both physicians and
nurse-midwivet did not

Ste the same care providers at successive visits.
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CNY's outstanding contributions to the prevention of low
thwt7ht have recently been hictlichted by three sepaiate groups
National Academy of Science's lnst:tute of Medicine, tne

_them Governors' Association Task Force on Infant Mortel:ty,' and
Children's Defense Fund.

The Institute of Medicine's Report Prevertino Low
-thveiont, as part of its emphasis on improved access to
2n -0-Eire, calls for 'more reliance. .on nurse-midwivesto
crease access to prenatal care for hard-to-reach, often
:h-ris., croups. This recommendation Is based on the studies that
dicate that certified nurse - midwives can be particularly
fective in managing the care o' pregnant women who, be_ause of
:lel and economic factors, are more likely to deliver low birth
-Olt babies.

The Southern Governors' Association Task Force on Infant
rtellty echoes these recommendations, as does the Children's
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Karke-Ves Orr lel
lampanud

September 4, 1985

Mr. Ken Dyer
Controller
American Nurses' Association
2420 Pershing Road
Kansas City, MO 64108

Re: American Nurses' Ass)ciation
Professional /Personal Liability Insuranc

Dear Ken:

Attachment B

2000 Pennwlmus Avenue N W
Sune 7100
Wallinglon DC 20006

202471.12U

I am writing to notify you that the underwriter of the ANA
Prcuessional/Personal Liability Insurance plan has decided to
exclude Nurse-Midwives from the ANA plan coverage effective
November 1, 1985.

The underwriter explained that all the n ',Lice our plan and
its applicability to nurse-midwife coverage in certain instances
has received is forcing us to file an amendatory exclusion
to the policy."

_.

The underwriter has agreed to allow current nurse-midwife
insureds to carry coveraco up until their individual renewal
dates.

Kirke-Van Orsdel will be notifying all current insureds of
this change in their premium due notices via a letter and the
certificate rider.

All new insureds will in made aware of this change at the
time of issuance with a letter from KVI.

I will be working closely with your staff in drafting all notifica-
tion materials. If you have any comments regarding the wording,
please let me know.

Sincerel
a.si C4-'11.e.4.el

SLV /jz Susan L. ickery

cc; Ms. Mary Rita Prah, Executive Director, ACNM
Mr. Billy Ellis, Vice President, KVI

avl GIOIP COPuff
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Attachment L.

AMERICAN COLLEGE OF NURSE-MIDWIVES

1522 K Street, N W Suite 1120. wasnington, D C 20005 202/347-5445

Certified Nurse-Midwives Request Federal Relief

The problem:

The Solution:

Professional nurse-midwives cannot
practice without basic malpractice
insurance. Despite a low incidence of
malpractice claims, insurance companies
have made the decision to cancel policies
for nurse-midwives, refused to renew
exising policies and refused to issue new
policies.

Whereas a few insurance companies are
willing to write insurance for a portion
of the total necessary coverage they
cannot because of the unavailability of
reinsurance.

A federally sponsored program of rein-
surance to reinsure a private primary
carrier of professional liability in-
surance for certified nurse-midwives. In
addition, the federal government would act
as guarantor for excess insurance
coverage.

.plementation: Legislation would be passed to give the
Secretary of Health and Human Services
authority to negotiate with ACNM a
reinsurance program for certified nurse-
midwives.

The Insurance:
Part A

Part B

Part C

Temporary Plan:

Dp to $100,000 coverage provided by
private insurer and funded by CNM pre-
miums.
5100,000 - S5 million reinsurance pool
provided by federal reinsurance financed
by CNM premuims.
$5 million - $10 million reinsurance pool
provided by federal government and funded
by rollover of premuims from part B; in
addition, the fund would take advantage of
investments on funds in part B. There is
very little likelihood of spending any
funds from part C.

This insurance plan would be in effect for
one year with the option of being extended
by the Secretary of Health and Human
Services if there is no change in availa-
bility of reinsurance from the private
market.
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Mr. now°. Thank you for a very succinct statement.
We are pleased to have you back, Ms. Cole.

STATEMENT OF EUNICE R. COLE

Ms. CoLE. Thank you, Mr. Chairman.
I am Eunice Cole, and I am president of the American Nurses

Association. With me today is Thomas Nichols, legislative counsel.
I am appearing today on behalf of the 185,000 members of our

constituent State associations with respect to a crisis situation that
is occurring in the nursing profession, namely, the unavailability of
professional liability insurance for certified nurse-midwives.

First of all, we would like to commend the chairman and this
entire subcommittee for the timely manner in which these hear-
ings are being held. This subcommittee has always been a strong
advocate for nurses and other practitioners to compete in the mar-
ketplace. In its fierce resistance to the proposed professions exemp-
tions from the jurisdiction of the Federal Trade Commission, the
subcommittee has indicated its support of open and fair competi-
tion in the health care industry.

We come before the subcommittee today to discuss another major
threat to competition. The insurance industry's decision to with-
hold liability insurance from certified nurse-midwives has altered
their ability to practice, and provide quality health care services.

The actions of the insurance industry will have the effect of de-
nying access to consumers who use the services of nurse-midwives
and will thwart needed competitive forces in the market for obstet-
ric services.

We must come before this subcommittee to seek relief from a
crisis that threatens the viability of the practice of nurse-midwifery
and potentially the ability of all nurses to practice in the communi-
ty setting.

Studies have shown that patients who have been cared for by
certified nurse-midwives are satisfied with their care. Nurse-mid-
wife services have been documented to decrease the incidence of
low birth weight and infant mortality. Nurse-midwives have re-
duced financial barriers to care. Furthermore, they provide quality
care at lower cost than physicians and reach women and infants of
all socioeconomic levels, especially those who are in the high risk
population category.

By offering a lower cost alternative, nurse-midwives help to alle-
viate inflationary pressures in the health care industry.

We urge the Federal Government to encourage providers like
nurse-midwives to market their services in order to increase com-
petitive forces in the industry.

The Reagan administration and the Congress have been effective
in increasing competition in health care. Nurse-midwives have and
can continue to facilitate such an effort.

Mr. Chairman, you have heard from the American Collie of
Nurse-Midwives regarding their efforts to obtain liability insur-
ance. The American Nurses Association would like to reaffirm that
we have explored with ACNM all options to include nurse-mid-
wives under ANA's personal/professional liability insurance policy
for registered nurses.

I
.... .1
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Under the current ANA plan, subscribers are protected for up to
$1 million per claim, and $3 million each year in total claims. Be-
cause the data indicates that nurses have a very acceptable claims
experience, and because there is a large pool of individuals covered
by the policy, the cost of the premium is only $45 per year.

Because ANA's policy covers a large number of nurses with a
relatively low claims experience, we believe that we have the abili-
ty to spread the risk in such a manner that the nurse-midwife pop-
ulation could continue to be subsumed within our covered group. In
fact, we believe that incorporation of the nurse-midwives into a
larger policy was the optimal strategy with which to address the
nurse-midwives' insurance dilemma.

The ANA's plan did cover nurse-midwives practicing under state
practice statutes. However, on August 30, ANA's insurance admin-
istrator was informed by the underwriter that nurse-midwives
would be excluded from coverage.

We were able to negotiate an agreement whereby ANA's policy
would extend coverage to nurse-midwives through October 31 of
this year and that all existing contracts would be honored to their
dates of renewal. Unfortunately, ANA has been unable to negotiate
coverage beyond that time.

We believe that this hearing is a valuable first step in addressing
this issue. After a sufficient record has been established, we ask
this subcommittee to seriously consider the possibility of legislation
which will adequately address this problem. We would like to in-
vestigate with the subcommittee the possibility of a temporary fed-
erally sponsored program of reinsurance with a private carrier of
liability insurance for nurse-midwives.

The American Nurses Association would envision a partne7ship
in which insurance coverage would be purchased in the private
sector by individual nurse-midwives, with Federal involvement re-
stricted to administration of the reinsurance program.

Furthermore, ANA sees Federal intervention as a temporary
measure until liability insurance becomes available from the pri-
vat, market, a measure which would only be extended if the Gov-
ernment determines that there is no change in the availability of
reinsurance.

We would like to explore this idea with the subcommittee staff in
order to forge a bipartisan solution to the problem. Faced with
seemingly insurmountable barriers, we see this as the only viable
remedy at this time.

Mr. Chairman, these hearings represent what we hope is the
light at the end of the tunnel. We do not come to the Congress be-
cause we want to, but because we feel that we must. We ask that
you give serious consideration to our request so that the freedom of
choice which we all enjoy in this country might continue without
barrier to those who choose the services of the certified nurse-mid-
wife

I nank you very much.
[The prepared statement of Ms. Cole follows:]
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TESTIMONY

of the

AMERICAN NURSES' ASSOCIATION

Mr. Chairman, I am Eunice Cole, President of the American

Nurses' Association (ANA). I am appearing today on behalf of the

185,000 members of our constituent state associations with respect

to a crisis situation occurring within the nursing profession: the

unavailability of professional liability insurance for certified

nurse midwives.

We would like to commend the Chairman and this subcommittee

for the timely manner in which these hearings are being held.

This reinforces the fact that this subcommittee has always been a

strong advocate of the ability of nurses and other practitioners

to compete in the marketplace. In its fierce resistance to the

proposed professions exemption from the jurisdiction of the

Federal Trade Commission, the subcommittee has indicated its

support of open and fair competition in the health care industry.

Doubtlessly, this action aided in the lessening of price tnflation

in the industry that has been experienced in the past few years.

We come before the subcommittee today to discuss another

major threat to free and open competition in the market. Through

the arbitrary and capricious actions of the Insurance industry,

nurse mtdwives, who have provea to be cost-effective providers of

health care services, may be denied the very opportunity to
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practice. Such actions will have the effect of denying access to

nurse midwives by consumers who desire their services, and will

thwart needed competitive forces in the market for obstetric

services. The severity of this crisis is such that we must come

before this subcommittee in order to seek relief from a problem

that threatens to make obsolete the practice of nurse midwifery.

A certified nurse midwife (CNM) is a nurse educated in the

specialty of midwNery. Nurse midwifery practice includes

services to normal healthy women and their baaies in the areas of

prenatal care, labor and delivery management, postpartum care,

well-woman gynecology, and normal newborn care. Nurse midwives

are graduates of either certificate or masters degree programs in

educational programs affiliated with institutions of higher

learning accredited by the American College of Nurse Midwives.

Nurse midwives work in clinical collaboration with physicians.

Nurse midwives must have an alliance agreement and health care

protocols with a physician in order to practice. These agreements

and protocols establish mechanisms for consultation and referral

when compliegtions arise.

Several studies have shown that women who have been served by

certified nurse-midwives are satisfied with the safe, effective

care they receive. Obstetrical patients from all socio-economic

levels who obtain services in a variety of settings have been

satisfied with the wide range of family planning and normal

pregnancy care provided b CNMs. Patients have expressed

preference for the great " ease of communication and the increased

possibility of more patient control during delivery with nurse
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midwives. In fact, one study found that none of the patients who

had been delivered by a CNM would have preferred to have been

delivered by an obstetrician. In another study, while patients in

a large health maintenance organization ezpresssed general

satisfaction with the care they received from both obstetricians

and CNMs, the nurse midwifery patients were significantly more

likely to be very satisfied with and very confident in their

providers.

Perhaps the major impact that nurse midwives have had on the

health care delivery system is the reduction of financial barriers

to care. Since they provide care at lower cost than physicians,

they have made prenatal, labor and delivery, and postnatal

services increasingly available to poor patients. Similarly, CNMs

have long been recognized for lowering geographic barriers to

care. Nurse midwives often practice in rural and inner city areas

where no other alternative exists. There are many instances in

which CNMs represent the sole 'practitioner in a given area. The

unavailability of nurse midwifery services in some locations would

result in the denial of access to needed obstetrical services to

many of our most vulnerable citizens.

Studies have shown that certified nurse midwife care costs

are considerably less than physician care. The average salary of

CNM was $24,000 in 1983, while the mean net income of obstetri-

cians in 1983 was $119,900. Other evidence exists that length of

stay is shorter for clients of CNMs than for obstetricians,

although CN1s tend to care for women with less complications.
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It safe to assume, therefore, that nurse midwives are able to

deliver those services for which they are qualified at less cost

to the purchaser of those services.

Nurse midwives have proven themselves to be cost-effective

providers who have greatly contributed to improved access for

underserved populations. At a time when health care expenditures

in the U.S. account for over ten percent of the Gross National

Product, any provider willing to supply health care at a lower

price should be a welcome addition to the market. Nurse midwives

offer a lower cost alternative and can aid in alleviating

inflationary pressures in the health care industry. The federal

government should encourage providers like nurse midwives to

market their services in order to increase competitive forces in

the industry. The Reagan Administration and the Congress have

been effective in recent years in increasing competition in health

care; increased use of nurse midwives has and can continue to

demonstrate such an effort. The last thing the federal government

should want is for providers like nurse midwives to be precluded

from offering their services. What the health care market needs

is more competition, not less.

Regrettably, a series of events has occurred which threatens

the very ability of nurse midwives to continue their practices.

Since July 1984, approximately 1,400 CNH5 had malpratice

insurance coverage under a blanket policy through the American

College of Nurse Midwives (ACNM) written by the Mutual Fire,

Urine & Inland Insurance Company (Mutual). Unfortunately, the

company notified ACNM in May 1985, that their malpractice
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Insurance policy would not be renewed on July 1, 1985. General

conditions in the insurance industry were the basis of the

nonrenewal, not the performance of the nurse midwives. In fact.

lawsuits have been filed against only six percent of all nurse

midwives, as compared with sixty percent of all obstetricians.

While there is concern within the insurance industry over the

large issue of malpractice coverage of obstetrical care, there is

no rational reason to single out the nurse midwives for exclusion

from coverage. Nurse midwives, who enjoy a low incidence of

malpractice claims, should not havt to bear the brunt of concerns

surrounding medical malpractice, and neither should those patients

who desire the services of a CNN.

In light of this action, the ACNM contacted 17 insurance

companies, the bulk of those insurers who underwrite malpractice

insurance, seeking coverage. Every company turned down their

request. Various appeals to individual insurance companies

emphasizing the low risk of nurse midwife practice have been made

and rejected. State insurance commissioners and other state

officials have also been solicited, but only the state of New

Jersey has responded wits an offer of insurance from a private

carrier.

Several other options exist for CNMs, but are unacceptable

for various reasons. In some slates, individual nurse midwives

have found coverage through an insurer such as a physician-owned

company, but such coverage usuall, involves practice restrictions,

is expensive, and covers only a handful of CNMs. Some state have

extended joint underwriting authority (JUA) to include nurse
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midwives. However, anticipated premium levels would be too high

considering the annual salary of CNVs of $25,000. The same

argument applies to the possibility of self-insurance, as the

costs, relative to the annual income of a nurse midwife, would he

prohibitive. While these options hold the potential for dealing

with the crisis of availability of insurance for CNMs, they do not

address the equally troublesome problem of affordability of

insurance. Nurse midwives and their patients cannot he expected

to absorb enormous insurance premiums if the current levels of

access and affordability are to he maintained. While we will

continue to explore these options, they do not appear to he

realistic solutions to the current crisis.

Faced with the aforementioned untenable options, the American

Nurses' Associaton decided to explore the option of including

nurse midwives under its personal/professional liability insurance

policy for all registered nurses. ANA has been providing

malpractice liability coverage for nurses since 1951. Under the

current ANA Professional/Personal Liability Protection Plan,

subscribers are protected for up to SI million per claim and $3

million each year in total claims. The policy covers all nurses

practicing within the scope of the state nurse practice act,

regardless of specialty, including nurses in expanded practice

such as nurse practitioners and clinical nurse specialists.

Because the data indicates that nurses have a very acceptable

claims experience and because there is a large pool of individuals

covered by the policy, the cost of the premium is only $45 per year

By most standards of the insurance industry, this price is low.
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In July 1985, the ANA contacted our underwriter regarding

coverage of nurse midwives under our policy. As this policy

cove.:ed a large number of nurses with a relatively low risk

experience, we believed chat we had the ability to spread the risk

in such a manner that the nurse midwife population could be

subsumed within our covered group. In fact, we believed that

incorporation of the nurse midwives into a larger policy was the

optimal way, under the circumstances, to address the access to

insurance dilemma. While it might have resulted in somewhat

higher premiums for all subscribers, the future of nurse midwifery

is important enough to take that risk.

ANA began marketing its coverage to the CNM population,

informing them of our scope of coverage and low premium. Our

administrator indicated that a substantial number of nurse

midwives signed up for coverage under the ANA policy. Just when

we thought that a reasonable solution to the problem might exist,

our insurance administrator informed us on August 30, that we

would be forced to exclude nurse midwives from our policy. While

we were able to negotiate an agreement whereby CNMs could sign up

until November 1, 1985, and that all existing contracts would be

honored for their duration of one year, we could no longer provide

liability coverage for the nurse midwives after that date. We

were gravely disappointed with the decision that the proposed

solution had not proven successful in the long term.

Mr. Chairman, we can only conclude that there is something

wrong with an industry in which health care practitioners, who

provide cost-effective services and improve access to vulnerable
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populations, cannot gain adequate malpractice coverage. It seems

particularly unfair when other practitioners, with much higher

rates of litigation, have not had their coverage terminated. It

becomes even more egregious when an obviously rational option like

pooling the risk of nurse midwives with all other nurses is

rajected. We are dealing with a system that is fundamentally

flawed and in need of serious examination and remedial Lotion.

Mr. Chairman, this crisis will seriously erode consumer

choice, is disastrous in terms of competition in the health care

industry, and reflects serious problems within the insurance

industry. We believe that we have no other choice but to come to

Congress with a request for relief. We would not make this

request if this was not an alarming problem, for which all

possible options have been explored and rejected. Moreover,

this is a national problem, as the country is faced with the

potential of losing a well respected, necessary provider of health

care.

le believe this hearing is a valuable first step in

addressing this issue. After a sufficient record has been esta-

blished, we ask that this subcommittee seriously consider the

possibility of legislation which will adequately address this

problem. We would like to investigate with the subcommittee the

possibility of a temporary, federally
sponsored program of rein-

surance with a private carrier of liability insurance for nurse

midwives. In addition, the federal government would act as

guarantor for excess Insurance coverage.

12 n
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This would involve 4 partnership in which the first level of

insurance coverage would be purchased by individual nurse midwives

with federal involvement only when necessary. Moreover, this is

only la temporary measure until liability insurance becomes

available from the private market, and would only be extended if

the government determines that there is no change in availability

of reinsurance frog the private sector. We would like to further

refine this idea with the subcommittee staff in order to forge a

bipartisan solution to the problem. Regrettably, at this point,

we see this as the only viable remedy to this unfortunate

predicament.

Mr. Chairman, these hearings represent what we hope is the

beginning of the end of this tragic situation. We do not come to

the Congress because we want to, but because we must. We ask that

you give serious consideration to our request, so that women

continue to have the freedom to choose the provider of their

choice. Without Congressional action, we fear such a choice will

no longer exist.
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Mr. FLoato. Thank you very much. Mr. Pressman.

STATEMENT OF HYMAN A. PRESSMAN
Mr. PRESSMAN. Mr. Chairman and members of the committee, I

am Hyman Pressman, city comptroller of the city of Baltimore.When I was first elected city comptroller of Baltimore City in
1963, I removed politics from the purchase of insurance and initiat-
ed competitive bidding, thereby saving as much as 40 percent onour premiums

Now we have run into a problem which is not our own doing butthe fault of the insurance industry.
Baltimore City's master property insurance, which cost $315,000

in 1984, has been raised to cost $1,700,000 in 1985. In addition, wehave been unable to get any company to write fidelity bonding for
our employees.

Another Maryland city, Sykesville, has been unable to obtain li-
ability insurance. Various officials in Sykesville have resignedrather than to take a chance on being held personally liable be-
cause of the failure to obtain insurance.

In many instances, insurance companies have refused to provide
any type of insurance for a municipality. There are already too
many factors which discourage competent people from running forpublic office. The danger of being held personally responsible be-
cause of the failure to obtain insurance could further discouragepotential office holders, thereby undermining the chances of get-ting good government.

As has been pointed out, insurance companies collect premiums
and invest. Thus, they depend on investment income to help payfor losses. In recent years, inflation and high returns on invest-
ments enticed insurance companies to disregard sound underwrit-
ing principles in order to cash in on investment opportunity. They
concentrated more and more on getting more business so they
could invest the premiums, and less and less on prudent practices.

Stated more succinctly, they gambled and lost, and now they
want the public to pay for their Imprudence by paying higher pre-
miums. They want to make up 1984 losses in a great big hurry.

We have a chart here that we would like the committee to look
at. It is just remarkable what a good record we have had on this
same policy that they increased from $315,000 to $1,700,000.

In the 18 years before 1985, which are the years that are now
available, premiums paid to insurance companies totaled$6,309,640. Claims paid by insurance companies, believe it or not,
the grand total was $506,000, and yet they dare raise our premium
from $315,000 to $1,700,000.

Now, under this record, the insurance company that insured thecity on this property insurance made a profit of $5,803,640, plus in-
vestment income on the full $6,309,640. Yet, they dare to increase
our insurance premium from $315,000 to $1,700,000.

The insurance companies made this huge profit and then they
turn around and increase our premium to the great extent thatthey did.

Now, we had a big fire in 1985. The claim hasn't been settled,
but we estimate that the claim settlement will be about $3,300,000.
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Apparently, the insurance company wishes to disregard the 18-year
record of negligible losses and to concentrate on the 1985 fire.

It seems to me that this record points up the need for a congres-
sional investigation which could lead to the establishment of a Fed-
eral regulatory agency to regulate the insurance industry. The in-
surance industry is abusing the public and getting away with ;t.

The duty of Congress is clear. The Congress that enacted the
antitrust acts, the civil rights acts, the community service acts, the
Truth in Lending Act and the Consumer Protection Act should
come to the aid of municipalities, States, nursing homes, hospitals,
and anyone else who is being abused by insurance companies.

Mr. FLORIO. Thank you very much.
Mr. Kopke.

STATEMENT OF RICHARD KOPKE

Mr. KOPICE. My name is Richard Kopke. I am currently repre-
senting the New York State Housing Authorities as chairman of
the New York State Association of Renewal and Housing Officials
[NYSARHO] Insurance Committee. I am also the executive director
of an Upstate New York Housing Authority.

The committee has been charged in New York State with review-
ing tne alternative possibilities for liability insurancing resulting
from the scarcity of policies offered currently to housing authori-
ties.

We have looked into primary coverage with carriers and paying
their high premiums. We have looked into large deductibles with
excess insurance, acting as our own agents, in essence, for the pri-
mary coverage; self-funded programs, a pooling program; self-insur-
ance; and any combination of the above.

The Housing Authorities in past years, namely, our own, which I
use as an example, was paying 2 to 5 percent of our operating
income for all insurances, all premiums for insurances. This year
we are faced with paying 20 to 25 percent of our operating income
for insurance premiums.

In our town that represents an increase to our already astound-
ing operating deficit of $584,000. We are a relatively small housing
authority, that being 1,700 apartments. The deficit now has jumped
to $824,000. This obviously will result in deep cuts in our services
being offered to our tenants.

The only manner we have to generate income is through rents,
which are fixed at 30 percent of a tenant's income, fixed by the De-
partment of Housing and Urban Development; interest earned on
our investments; and our Federal operating subsidy, which is estab-
lished by a fixed formula, again by HUD.

This formula has resulted in a decreasing subsidy over the past
10 years to housing authorities in general.

The pr..blem of fixed income, limited ability to decrease our oper-
ating expenses, and the decrease in Federal subsidies leaves us in
quite a bind, needless to say, at the housing authority level in New
York State, which I am sure is similar throughout the country.

I bring as an example a situation that our housing authority has
gone through in our own attempts to obtain insurance. In 1982
through 1985, eur loss ratio was artificially inflated due to the un-
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characteristically low premium rate that was offered by our last
carrier. That premium rate was about $8.50 per apartment peryear. The low rate was the result of a desire by the carriers to
obtain funds to invest at the time of the high interest market.

In addition, the amount of funds reserved for future settlements
for outstanding claims was nearly 10 times the dollar amount that
has actually been paid for claims that are closed.

The premium rate for our housing authority for 1978 to 1981 for
comprehensive general liability was approximately $22. That wasthe prior 3 years to our past 3 years. The loss ratio experienced in
1982 to 1985 by the current carrier is approximately 293 percent.
For every dollar in premiums, they lost almost $3 in losses.

Using the 1978 and 1981 figures, however, of $22 per unit, there
would have been nearly no loss whatsoever. Thus it appears that
the insurance company's decision to offer a reduced premium rate
was a miscalculation and the housing authorities are now paying
for that particular decision.

The reaction by the housing authorities must be to cut our ex-
penses anywhere we can. The alternatives are our staff and com-
munity services.

Services that we are looking reluctantly at reducing are: uolonger permitting ublic housing authority space to be used by
community flnctioru3 such as Boy Scouts, Girl Scouts, Cooperative
Extension and Education Programs; eliminating day care services;
eliminating Federal Commodities Distribution Program, whichbrings a lot of folks to our sites; eliminating the sponsorship and
space for meal sites for senior citizens and nutrition programs;
eliminating the use of public housing authority playgrounds by its
tenants; reducing construction and rehabilitation activities to abare minimum; and we are considering strongly only accepting
new tenants on an emergency basis in order to reduce the numberof people that have an opportunity for a liability claim on our
proPerty.

In summary, the reducing of services must be avoided if at all
possible. The prime objective of public housing authorities is to
serve the needs of low and moderate income families and senior
citizens.

The organization I represent and the housing authorities in New
York State stand ready to assist the subcommittee in any way we
can to help in solving this problem.

Thank you.
[Testimony resumes %,e p. 177.]
[The prepared statement of Mr. Kopke with attachments follows:]
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STATE ASSOCIATION OF RENEWAL & HOUSING OFFICIALS, INC

. 100 STATE STREET ALBANY N Y 12207 MIL E63-

September 18, 1985

U.S. House of Representatives
Committee on Energy 6 Commerce
Subcommittee on Commerce, Tranportation
& Tourism

Mr. James J. Florio, Chairman
Rayburn House Office Building
Washington, D.C. 20515

Dear Committee Members:

As Chairman of the Ad Hoc Insurance Committee for the
New York State Association of Renewal & Housing Officials,
Inc., I would like to thank the Subcommittee for offering
me the opportunity to express the concerns of Public
Housing Authorities as to the scarcity and high premium
costs for Comprehensive General Liability.

The Annual Contributions Contract entered into between
HUD and all federally subsidized Public Housing Authorities
(PHA's), requires that PHA's obtain Comprehensive General
Liability (CGL) insurance for it's properties. Until 1985,
this requirement was not difficult for us to comply with
and represented anywhere from a low of 2 to 3%, to a high
of 4 to 5% of our rental income before subsidy for all
insurance for our PHA's. However, the most recent premium
quotes received by NYSARHO through an open-competitive bid,
reflect a 1500% increase in CGL insurance rates and, there-
fore, would significantly alter our operating budgets for
Insurance premiums of from 20-25% of rental income before
subsidy.

For the Schenectady Housing Authority, the unanticipated
increase in premiums of $240,000, increased an already high
operating deficit of $584,000 to $824,000. As a not-for-
profit municipal corporation, the PHA's operate under strict
State and Federal regulations.

11slerl wrin Ise 141 Y Conterrmy of 1.rws sod 11ur.1,411 C.1.411 Nlonal flocialen 41 Mouyong
end Iletlyysogenv. 011.4i WOO* eesnnc Rrp.onal C ounce (11.110) nd Novo*, Callerynce Inc
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Mr. James J. Florio
September 18, 1985
Page 2

The only manner we have of generating income is the rents and the
investment of those rents on a short-term basis. The rental rates
are pre-determined and controlled by the Federal Department of HUD
(for Federal Housing Projects) and PHA's are not permitted to adjust
or modify the HUD-determined rental which is basically 30% of an
applicants family income.

The only other source of income which is able to offset operating
expenses, is the federal operating subsidy which is determined by
a fixed HUD formula based on a summary of budget data and justifi-
cations for expenses. The subsidy formula, over the years, has
been subject to various modifications by each administration and
resulted in proportionally less subsidy as compared to rental
income.

The hard facts of fixed rental income, limited return on investments,
and dwindling federal subsidies, do not leave Public Housing Autho-
rities much alternatives as to how to reduce operating losses other
than by cutting services to the very clients we are attempting to
assist; the low and moderate income families and elderly citizens.

The NYSARHO Insurance Committee has made an earnest attempt to obtain
CGL at a reasonable rate for PHA's in New York State but with little
success, unfortunately. It appears that a variety of reasons abound
for the lack of interest in writing insurance for PHA's:

1. High loss ratio
2. Bid business unattractive
3. Risk factor of municipal businesses
4. Increasing awards (by juries) for damages

The above arguments have been investigated and reviewed by the NYSARHO
Insurance Committee and the following response is offered:

1. The high loss ratio reflected by the risk experience
summary for the period August 1, 1982 through August
1, 1985, is artificially inflated due to the uncharac-
teristically low premium rate (average of $8.65 per
housing unit) offered by the last carrier. The low
rate was a result of the desire of the carriers to
obtain funds quickly for investment purposes in a high
interest market. Low premium rates would be offset by
high interest earned on investments. In addition, the
amount of funds reserved for future settlement of out-
standing claims is nearly 10 times the dollar amount
that has actually been paid to claimant on closed cases.
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Mr. James J. Florio
September 18, 1985
Page 3

The premium rates for the Schenectady Housing Authority for
March 1, 1978 to March 1, 1981 for CGL insurance was approxi-
mately $21.50 per unit pex year. The loss ratio experienced
by the 82/85 CGL carrier for the PHA's active (approximately
60) in this NYSARHO group insurance program was 293%. This
means that for each $1.00 in premiums, the carrier anticipates
losing $2.93 if all current claims were settled for the amount
the carrier reserved. Using the carrier's figures of $3,464,558
in losses for a coverage period of August 1, 1982 to August 1,
1985, at an earned premium of $1,179,252 (thus the 293% loss),
it would compute that an average of $8.36 per unit was charged
by the carrier. If the 1978/81 rate of $21.45 had been used,
the earned premium would have been $3,166,771. It appears that
the insurance companies' decision to offer a reduced premium
rate in 1982/85 was a miscalculation that the PHA's are paying
for now many times over.

2 The Federal and State regulation require that PHA's competitively
bid for their insurance needs. Unless the government regulations
are changed, there is little individual PHA's can do about the
bidding requirements except insure the bids are prepared with a
thorough understanding of the current and projected insurance
market.

3. Good business practices obviously encourage a profit-making
entity to invest efforts and assets in a venture that will
have the greatest ret:rn for its investment. There appears to
be an ample number of le.n risky businesses in the market looking
for insurance that insurance companies prefer to write at the
expense of PHA's. Current legislation does not require, as it
does for automobile insurance, that insurance companies must
write a certain amount for more "risky" clients. Until there
is an incentive, be it either financial or legislative, for
carriers to become reinvolved in municipal business, it will
remain expensive or impossible for PHA's to secure Comprehensive
General Liability Insurance.

4. A brief revier of the damages being awarded on liability claims
by juries woull justify an insurance companies reluctance to
write municipal business. There have been proposals by both
the insurance ildustry and municipal organizations to establish
legislation for ,Imits or a "cap" of $150,000 per claimant and
$450,000 per occu-rence to reduce the maximum exposure of public
entities. Thse 'caps" would understandably vary from state to
state and would not apply to wrongful death and intentional torts.
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Mr. James J. Florio
September 18, 1985
Page 4

Further, in the Court of Claims Act of 1929, a Special Court was
established to hear claims against the state government in non-
jury trials. It has been noted that judges tend to award more
moderate damages than furies and, perhaps legislation could aid
in permitting this judicial process to be offered at the municipal
level of government.

The above comments are offered as observations only and have not
been reviewed indepth by the NYSARHO Insurance Committee at thistime.

In Summary, Public Housing Authorities, with their limited power
to control either operating income and many of their operating
expenses which are also controlled to a great degree by Federal
and State regulations, have few options in reacting to rising
operating expenses. Authorities will be forced to make cuts in the
area of tenants services and staffing in order to reduce expenses
which will certainly effect the quality of living for our tenants.
In order that the exposure to future liability claims be reduced,
we must limit or eliminate many services now offered at no charge
or minimal cost to tenants, such as:

- elimination of community activities such as boy scout and
girl scout meetings on PHA properties

- elimination of day care programs of fed to tenants and
neighborhood families

eliminate participation in the Federal Commodities Dis-
tribution Program that bring large numbers of individualsto PHA sites

- no longer offer a mealsite location for Senior Citizen
Nutrition Programs

- eliminate use of playground facilities by tenants

- reduce construction, and rehabilitation activities

- strongly consider restricting new applications for housing
to emergencies only to reduce the number of tenants, thus
reducing the liability exposure

The above mentioned actions are not attractive options but must be
considered if PHA's are forced to be self-insured. The exposure to
potential liability losses must be carefully considered if we areunable to obtain Comprehensive General Liability insurance at areasonable rate. The elimination or reduction in tenant services
and community activities is in direct conflict with the very purpose
of public housing and should be avoided, if at all possible. It
is one of the primary objectiles for those of us in the housing
field to offs a decent, safe and sanitary environment in which to
live for low and moderate income families and senior citizens.

The Member Housing Authorities of the New York State Association
of Renewal and Housing Officials stand ready and willing to assist
the Subcommittee on Commerce, Transportation and Tourism in their
investigation into the problems of obtaining insurance at reasonable
rates for Public Housing Authorities.

65-958 0 - 87 - 5

Very truly yours,

'chard R. Kopke, Chairman
Ad Hoc Insurance Committee,
NYSARHO
Executi've Director,
Schenectady Housing Authority
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September 11, 1985

Mr. Richard Kopke
Chairman
Ad hoc Insurance Committee
New York State Association of Renewal

H. using Officials, Inc.
375 Broadway
Schenectady, New York 12305

Dear Mr. Kopke:

MAU MU ...AM, ou .4,0K 2/111.0

The Subcommittee on Commerc, Transportation and Tourism will
hold a hearing on Thursday. September 19, 1985 to examine the
problems purchasers of insuranc are experiencing because of the
overall scarcity and high cost of property-casualty liability
coverage. The hearing will commence at 9:30 a.m. in the Rayburn
House Office Building in a room to be announced.

This letter is to request that you appear at the hearing to
testify regarding the problems that state housing authorities are
hawing in obtaining adequate and affordable liability coverage.
The Subcommittee would also like a summary of your view's as to
how the scarcity and high cost of liability coverage is affecting
the ability to housing authorities to provide services.

In accordance with Subcommittee rules, please deliver /5
copies of your testimony to the full Committee offices, Rcom 2125
of the Rayburn House Office Building, no later than 24 hours in
advance of the hearing. In addition, please deliver 18 copies of
your statement to the Subcommittee offices, Boom H2-151, House
Office Building Annex 2, 3rd and D Streets, S.W., Washington,
D.C. 20515, no later than noon on Wednesday, September 18, 1985.
While your written statement may be whatever length you consider
appropriate, we ask that you limit your oral statement to five
minutes.

On behalf of the Subcommittee, I extend our appreciation for
your cooperation and look forward to hearing your views.

James

Sin

i ee on
Commerce, rtation and Tourism
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NYSAR HO, Inc.
NEW YORK STATE ASSOCIATION OF RENEWAL 11 HOUSING OFFICIALS, INC
STATE OFFICE 100 STATE STREET ALBANY N Y 1220?

TO: OUR SENATORS AND CONCRESSPEOPLE

RE: LIABILITY INSURANCE FOR HOUSING AUTHORITIES

We face a crisis in the State relative to problems
caused by an increase in liability insurance from
$7.56 per welling unit three years ago to $123.00
per dwelliag unit this year. We obtained an extension
from the $7.56 carrier to September 23, 1985 and some
smaller authorities have been able to find coverage
within the $40 - $50 range, but the larger authorities
are preparing to dip into their reserves to pay this
unbudgeted and unplanned-for increase.

These tremendous increases by the insurance industry
are being felt across the board; i.e., municipalities,
school districts, transportation authorities, etc., -

almost all public and quasi-public bodies are now being
made aware of it.

We don't pretend to understand it, nor are we prone
to accept the industry's explanations of why 1500%
increases are necessary this year. We are, however,
?rone to suggest that the Congress could find out why
these increases are coming into force so suddenly and
not over a term of years. Nothing in our knowledge
has moved so precipitiously. And we can't believe that
the think tanks of the multi-billion dollar insurance
industry were caught so short that they have to recover
in one single bound.

We are troubled and will appreciate your advice.

Ye ruly yours

J14-44111.**014.--
oseph Leone,
utive Director

FJL:n

c: Donald Leahey, President, NvSARHO

DATE: August 28, 1985

ASSYlea wan IM iv V Corfvfroce M Mew:. Sod Shre4 OSieWs A0.0040 0
aal PINvoNegose Oflousis N.M. SUM. Rogionae Conti, 11.1400), fM IPSre, 04.4.1 Seskresse Pre

WS, 4152-2,,
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MINUTES: From Ad Hock Insurance Committee (NYSARHO)

DATE: September 10, 1985

TIME: 11:00 a.m.

PLACE: Schenectady Municipal Housing Authority

COMMITTEE MEMBERS: Richard Aopke, Chairman, SMHA (Present)
Marian Cauley, Assigned Director (Absent)
Sal Convertino, Assignee Officer (UHA) (Present)
Myron Bender (DHCR) (Absent)
Joseph Laden (ABA) (Absent)
Donald Leahy, President (NYSARBO) (Present)
Charles Patricelli (Ma) (Present)
Martha Surprenant (CBA) (Present)
Ralph Lackey (HUD Central Office) (Absent)
Robert Dickerson (BM) (Present)
Michael Parente ISMHAI (Present)
Rose Polsinelli (SMHA) (Present)
Lenore Fox (SMHA) (Present)
Warren Brown (THAI (Present)
John Lake, Sr. (BHA) (Present)

The meeting came to order at approximately 11:30 a.m. and the following
agenda was set:

1. Review minutes of August 27, 1985.
2. Comments from Conference of Mayors.
3. Comments by Ralph Leckey, HUD Central Office.
4. Corroon and Black Proposal.
5. Jardine Proposal.
6. Suggestions from the Committee.

A summary of the topics covered is as follows:

I. Minutes were adopted as presented and it was suggested by the
Committee that copies of the minutes and correspondence be
forwarded to the following people:
Joseph Lynch, Manager, Buffalo Area Office of HUD
Joseph Monticello, Director, Regional Office of HUD
Joseph Porter, Conference of Mayors
Senator B.Amato
Senator Moynihan
Mat Parish, Legislative Committee Chairman
Joseph Leone, Executive Director, NYSARBO

2. Comments from Conference of Mayors.

The Committee Chairman contacted Mr. Joe Porter with the
Conference of Mayors, 119 Washington Avenue, Albany, New York
12210, Telephone number 463-1185. Mr. Porter indicated that
the Conference of Mayors were pushing hard for State Legis-
lation and that Assembly Cramer has a bill pending in the
Senate which has already passed the Assembly, which would
place controls on liability claims within the State of New
York and also govern the activities regarding insurance pools
. New York State.
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Mr. Porter was not sure If public housing authorities currently
have state authority to utilize insurance 'pooling'. The Con-
ference of Mayors is currently working on legislation to limit
the settlements with respect to liability claims and tort suits
against municipalities. They would like to see a $150,000 limit
on individual and $450,000 per currents limit placed awards for
liability claims. They would also like to see objective standards
established for payment suffering injuries by which awards could
be established.

Mr. Porter was not aware previous to our conversation that muni-
cipal housing authorities were being subjected to similar insurance
premium rates for Comprehensive General Liability as municipalities
had been subject to. Ha requested that the Insurance Committee
forward to him a history of the problem along with minutes from
our meetings. This will be done.

3. Comments by Ralph Leckey, HUD Central, Washington, D.C.

On September 10th, Richard Kopke had a telephone conversation with
Ralph Leckey, who indicated no new proposals have been forthcoming
as far as he knew. HUD had, however, been approving insurance
carriers on an individual basis as a PHA contacted them. Several
housing authorities had contacted HUD requesting a waiver from
their ACC with respect to comprehensive liability which has been
approved by HUD. However, those housing authorities that are
requesting self - insuring themselves were rejected by HUD. Mr.
Leckey went on to say that HUD would be reviewing on PHA by PHA
basis, each proposal for insurance and the premiums being paid
for that insurance. HUD would determine if the premiums would
be excessive, taking into consideration the housing authorities
reserve status at the time. In other words, if the housing
authority had sufficient reserves, HUD would not consider addi-
tional subsidy to cover excessively high premiums. However, if
the housing authority was 'troubled" then HUD would consider
additional subsidy to cover the unanticipated expense.

The above statement concerned of those members of the committee
inasmuch as it appears that HUD was willing to allow premiun rates
to effectively reduce reserve levels to a point where housing
authorities could then be detemined to be financially troubled
by HUD. Several of the committee Members felt that they were
being penalized for developing healthy reserves over the past
few years, now only to see those reserves dwindle as a result
of run-away insurance premium fees.

Mr. Leckey whent on to explain that State Insurance Commissioners
established a premium written to dollar surplus ratio in order
that insurance companies within their states remain solvent and
secure. He stated that a comfortable ratio would be $3.00 of
premiums written to $1.00 in surplus. An extended company would
have a ratio of $5.00 or $6.00 of premiums written to $1.00 in
surplus.
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He also suggested that the housing a thority obtain releases
on all settled insurance claims, espe, ally for minors. However,
even if a parent signs off for a minor, the minor still has the
right to litigate the matter unto his .- her 21st birthday.

In a conversation with Tom O'Callahan, Ric and Ropke found
no new information regarding insurance proposals received
by the HUD Regional Office in New York.

4. Corroon and Black Proposal.

The Chairman of the Insurance Committee is awaiting a proposal
from Corroon and Black which will include a deductible with an
appropriate reduction in premium rate. As soon as this is
received, it will be distributed to other Members of the Committee
and to NYSARHO.

5. Jardine Proposal.

A similar insurance proposal is being prepared by Jardine as
that of Corroon and Black.

6. Suggestions by Committee Members.

a. Bob Dickerson of Buffalo Housing Authority suggested that
Lords of London be contacted directly.

b. Sal Convertino of Utica Housing Authority suggested that
the Committee Connolly inturance Company directly to meet
with them regarding the possibility of a deductible and a
resulting reduction in premiums. After the meeting, Connolly
was contacted and a meeting was set for 11:00 a.m., 9/12/85
with John Hughes in the Montclair "ew Jersey Office.
tSee minutes of that meeting for Jrther details).

The Committee meeting adjourned at 12:40 p.m.
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From Ad Hoc Committee Meeting with John
Hughes of William H. Connolly 4 Company

September 12, 1985

11:00 a.m.

William H. Connolly 4 Company Offices
14 South Park Street, Montclair, New Jersey

Richard Kopke, (SMHA)
John Lake, Sr. (BHA)
Warren Brown, (THA)
Robert Dickerson, (BHA)
John Hughes, Connolly i Company

(Present)
(Present)
(Present)
(Present)
(Present)

John Hughes of Connolly and Company was asked how the rates were
determined by Great Global, the Insurance Carrier being represented.
Mr. Hughes indicated that the experience rate was not the sole
reason for high premiums, and in fact, was not the primary reason
for he high premiums. The major reason was the high cost of re-
insuraL:e and that very few markets were available. The reason
that Connolly and Company did not quote a deductible was that the
original bid package they had bid on, only requested full coverage.
He had, however, quoted to Syracuse Housing Authority, a deductible
of approximately $50,000 which only reflected a 10% reduction in
premium and obviously was not attractive to the PHA. He then gave
a brief review of Great Global as an Insurance Company indicating
that it had recently changed hands and as a result, Best deferred
their rating. He further went on to inform us that Great Global
does retain their losses, but in fact, sells them to Insbrook Ins. Co.,
the General Agent and Connolly would then deal with them, rather
than with Great Global.

When asked about the letter he wrote to several housing authorities,
indicating that the Great Global policies were dated August 31st
and their offer would not be available to housing authorities past
that date, Mr. Hughes explained that this was a requirement placed
on Great Global in their home state of Arizona. Apparently the
Arizona Insurance Commissioner felt that Great Global had exceeded
a comfortable ratio of premiums written to dollars and surplus and
was requiring Great Global to cease writing new policies as of
August 31st. Therefore, Connolly 4 Company forwarded policies to
all housing authorities in the NYSARHO Group Program in order that
August 31st deadline could be met.

Those PHA's that turned down the Connolly 4 Company proposal now
no longer have the option of signing with Great Global, for they
can no longer write new coverage. Those PHA's holding unsigned
policies, immemmt, still have the option Co sign with Great Global,
however, they must use the original premium prices and the date of
August 31st.

When asked why the rates were so high, Mr. Hughes indicated that
the manual rate from a premium code book reflects that private
housing is double that of the rate being offered by Great Global
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for PHA housing sites.

To date, of the 51 housing authorities quoted prices by Connolly
and Company, Mr. Hughes has found that 14 have been covered at alower premium by other carriers and 8 have paid their premiums toConnolly and Company. Therefore, e majority of housing authorities
contact-' t: Connolly and Company remain in the market for Compre-
hensive Geneill Liability. Several Committee Members questioned
Mr. Hughes as to the mechanism that would be followed if the housing
authorities hag a $25,000 deductible and a primary coverage insuranceprogram. The following would take place:

1. Claim :mould be made by a tenant to the housing authority.2. The hcasing authority would forward a claim to Connolly and
Compary.

3. would investigate the claim.
4. A reserve would be established for the claim if it was found to

be covered by the policy.
5. A settlement, if appropriate, would be offered the claimant

without the PHA's approval or review.
6. If the settlement was an excessive $25,000, the company would

pick up the excess portion and the PHA would pay a minimum of
$25,000.

7. If the settlement was under $25,000, the PHAwould pay the entiresettlement. A caution with this system would be that the settle-ment could be made by the insurance company without the PHA's
input, thus allowing for small settlemeAts at the housing autho-
rities expense.

Mr. Hughes Ise then questioned with respect to an excess policy which
would include only catastrophic coverage with all primary coverage
being provided by the PHA directly

1. Could protect the housing authorities interest better than
a primary policy with a deductible.

2. No settlements would be made without the PHA's direct input.
3. No reserves would be established without the PHA's direct input.4. A problem with this type policy would be, it would take neatly

six months at a minimum to set up such a program.

When asked about pooling, Mr. Hughes comments were:

1. Could take a very long time to establish.
2. Bylaws must be worked out in detail prior to start-up the program3. Connolly is able to coordinate and operate pools, however, they

are not sure New York State laws with respect to the availability
of pooling to public housing authorities.

The Committee asked Mr. Hughes whether or not it would be beneficial
to housing authorities to separately insure for liability, various
projecta, project by project. He indicated chat Comprehensive General
Liability is just that, comprehensive for all public housing authority
properties, not by specific site. Therefore, a PHA cannot break-out
certain "high risk" properties. If an accident occurred on any
property owned by the public housing authority Lnder a Comprehensive
General Liability Policy, the carrier of that policy would have torespond to the claim.
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If two policies have been written, one on one site; one on another
site, Mr. Hughes indicated that would merely mean that claimant
could go after two companies rather than one.

In conclusion, it appears that the problem can be summarized by
stat,,,g that insurance companies are writing sufficient business
with more secure businesses and they really don't need to write
insurance policies for the more risky businesses like public housing
authorities. If an insurance company has the capability of writing
$5,600,000 worth of insurance, it does not make good business sense
to choose a high-risk client over a more secure client. Municipalities,
municipal housing authorities, school bus companies, physicians, etc.,
are all considered to be high-risk clients and as a result, we find
ourselves in a difficult position of obtaining General Comprehensive
liability insurance in a less than favorable market.

Meeting concluded at approximately 1315 p.m.
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MINUTES: From Ad Hoc Insurance Committee (NYSARHO)

DATE: August 27, 1985

TIME 11:00 a.m.

PLACE: Albany Housing Authority, Albany, New York

COMMITTEE MEMBERS: Richard Kopke, Chairman (Present)
Marian Cauley, Assigned Director Aix (momppw)
Sal Convertino, Assigned Officer (Present)
Myron Bender (DHCR) (Absent.)
Joseph Laden (Present)
J. Donald Leahy, President, NYSARHO (Present)
Charles Patricelli (Present)
Martha Surprenant (Present.)
Ralph Leckey, Him Central OFfice (Absent)

The meeting came to order approximately lt00 a.m. awl the following
agenda was set:

1. Review of minutes o: meeting held on August 19, 1985.

2. Review of proposal received by Tom O'Callahan, HUD,
New York City Regron.1

3. Review of loss experience for New York State Housing
Authorities participating in the NY6PdtHe insurance
Blanket Program - 8182 through 8184.

4. Review of Surplus Marketing Sort/Ices Lulf Funded
Insurance Program.

5. Various options available to Housing Authorities with
respect to Comprehensive Gcnou1 Liability.

6. Directors and Officers liability coverage.

I. Adjournment.

A summary of the topics covered is as follows.

1. Minutes were adopted as presented.

2. Group coverage for Comprehensive General Liability has not been
received by Tom O'Callahan of the New York City Regional HUD
Office, therefore. has not been tranLmitted to the NYSARHO In-
surance Committee as of the date of this meeting. Joe Laden,
Executive Director, Albany Housing Authority, in a telephone
conversation with Mr. O'Callahan indicated that the New York
City Housing Authority would be the base housing authority for
a proposal from Corroon and Black which was to be received by
Mr. O'Callahan no later than 8/31/85. Mr. Laden distributed a
questionaire that was to be filled ovt by each housing authority
giving more specific information abort each housing authority.
(See attached labeled agenda item 42).

1391



136

3. The Committee received copies of the Risk Experience Report as
prepared by Zurich-American Insurance Companies. The report
reflected the loss experience over a period from 8/1/87 to 8/1/84
showing an overall current premium of $1,179,252, tot.) number
of claims 474, amount paid on claims $517,279, amount of expense;
$134,220, amount of open reserve $2,812,958, total of $3,464,558
with a loss ratio of 293%.

The open reserve amount represents the amount of money tha., the
insurance company has set aside on open claims. Seldom do the
claims consume the full reserve amount set aside, so housing
authorities can expect to see a loss ratio of less than 293% once
all claims are settled.

It must be kept in mind that this loss ratio of 293% is based on
a premium rate of approximately $7 50 per unit, thus created a
rather high loss ratio as compared to earned premiums and total
losses For example, if housing authorities had been paying
$22.50 per. unit, rather than the $7.50 per unit, thc (.rned premJum
would have leen $1,192,500 per year for a 3-year total of $3,577,500,
reflecting a loss ratio of 0%. It appears then that a 300% increase
in premiums would wire out the loss incurred by the insurance
company over the past 3 years. The 1600% increase in premiums,
therefore, does not appear to be Justified based on the lots
experience encountered by the housiu,r, authoratiet, over a three-
year period.

4 The Committee briefly discussed the self-fund4H insurance program
presented by Surplus marketing. A motion to table the matter was
made by Joe Laden and seconded by Martha Surprenant. 'therefore,
the proposal from Surplus Marketing Services was tabled by the
Committee.

5. Options were discussed by the Committee and those present at the
meeting with respect to Comprehensive Gcneral Liabinly needs.
Items covered were as follows:

a. The Chairman of th, Committee rcqucsied to cuntact the Coh-
ference of Mayors to discuss the system of coverage currertly
being used by municipalities and nny State Legislat)on that
may be pending regarding same.

b. The Committee requested that Joc Leone, on behalf of NYSARHO,
forward a letter to our Senators and Congicz.smen informing
them of the problem the housing authorities are currently
facing with respect to obtaining General Liability Insurance

c. It was also suggested the Committee forward a letter to the
Senators and Congressmen regarding the letter received by
several housing authorities from William H. Connolly I Company
with respect to the coverage their company had offered through
Great Global Assurance Company and advising the housing authorities
that their offer would not be extended to the September 23, 1985
period and that each housing authority, if they wish to have
coverage must make their decision as soon as possible.
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d. HUD's role was then discussed and Mr. Laden b ought to the attention
of the Committee that there was a bill before Congress
currently to allow for $50,000,000 to be funded to housing
authorities for cost beyond control in compliance with
PFS 990, which permits housing authorities to request from
HUD additional funds to cover housing authority costs that
were unanticipated and beyond the control of the housing
authority, such as excessively high insurance premiums. It
was requested that housing authorities support this bill with
a letter to your Congressmen and Senators.

A discussion took place regarding NYSARHO as a possible
agent for a self-funded insurance program. This proposal
received general support from the Committee and those
present at thm Committee meeting, however, it was felt that
this would be a possible long-term solution to the problem
and that PHA's should not rely on this as a solution to our
immediate insurance needs.

e.

d. The possibility of a deductible on liability coverage was
then discussed indicating that several housing authorities
currently do have the authorization from their Boards to
pay minor claims directly, rather than submitting them to
their insurance company. Albany Housing Authority currently
pays claims under $100 and Buffalo Housing Authority pays
claims directly under $500.

g.= It was recommended by the Committee that 1-B vfavorable grub),
program is not forthcoming by the September 11th Committee
meeting that it would most likely be the recommendation that
housing authorities, on their own, each try to obtain coverag
through whatever means are available. That being general
coverage with a deductible or direct negotiation with a carilr
and obtain total Comprehensive General Liability Coverage
or signing with William H. Connolly i Company at approximately
$120 to $123 per unit.

6. A letter was distributed from Fred S. James F. Company of New
England regarding Housing Authorities Public Official Liability
Insurance (a copy of the letter is attached to the minutes).
Included was a liability application form to be filled out by
the housing authorities and forwarded to Fred S. James & Company
for a quote on Directors and Officers Liability Coverage. An
annual installment premium summary was included. (Also attached).

Before conclusion of the meeting, it was recommended that NYSARHO
send a letter to HUD requesting a blanket waiver from ti,e annual
contributions contract for those housing authorities that are not
able to obtain Comprehensive General Liability.

The next Committee Meeting was set for September 10th at 11:00 a.m. a
the Schenectady Housing Authority, 375 Broadway.

7. The meeting was adjourned at approximately 12:15 p.m.
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/ MINUTES: Fro: Ad Hoc Insurance Committee (NYSARHO)

DATE: August 19, 1985

TIME: 10:30 a.m.

PLACE: Holiday Inn, Saratoga, New York

COMMITTEE MEMBERS: Richard Kopke, Chairman
Marian Cauley, Assigned Director
Sal Convertino, Assigned Director
Myron Bender (DHCR)
Joseph Laden
J. Donald Leahy, (Pres. NYSARHO)
Charles Patricelli
Sindey Schwartz (HUD Region II)
Martha Surprenant
Ralph Leckey (HUD Central)

(Present)
(Present)
(Present)
(Absent)
(Present)
(Present)
(Present)
(Absent)
(Present)
(Present)

The meeting was called to order by Richard R. Kopke, Chairman. In
addition to the above mentioned committee members, approximately
20-25 interested NYSARHO Members sat-in on the meeting.

1. Presentation by R.R. Kopke, Committee Chairman regarding
sample of NYS PHA's and their Comprehensive Liability status.

2. Presentation by Tom O'Callahan with HUD Regional Office in
NYC.

3. Presentation by Ralph Leckey with HUD Central in Washington.

4. Presentation by Robert J. Power and James R. Kyle of Surplus
Marketing Services of Boston, Masser_husetts.

5. Group Discussion of insurance problems.

6. Recommendations by committee

7. Adjournment

A summary of topics covered is as follows:

1. Sample: PHA General Liability Status

The Committee Members polled by telephone some 30 PHA throughout
New York State and found that a good number of smaller authorities
have obtained independent liability coverage through Alexander 4
Alexander at $35 to $50 per unit and Connolly at $100 to $123 per
unit. Several authorities have multi-peril policies wi.6 c. fe
Farm at a rate of $15/unit. The majority of PHA, however, have
received proposals from Connolly at $100 to $123 per unit, Section
8 as well as Conventional Units and are waiting for further input
from NYSARHO or HUD before signing policies.
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2. Presentation by Tom O'Callahan, HUD Regional Office

Mr. O'Callahan (212- 264 -4971) indicated that he'd been working
on alternative proposals for Comprehensive General Liability for
PHA's with Coroon & Black and BRI and hoped to have something in
writing by August 21, 1985. He felt that the beet option currently
available to PHA's was a combination of self-funded insurance with
a deductible and excess liability coverage. He offered his services
with respect to any questions PHA's may have on insurance and
suggested the committee hear the presentation by Surplus Marketing
Service and their proposal for a Self-Funded Program.

He agreed that very few options were available for liability insur-
ance, especially for larger PHA's. He stated that his attempts
to attract the interest of agents to secure coverage was resulting
in the gam response - that there is little or no interest in
municipal clients.

3. Presentation by Ralph Leckey, HUD Central Office

Mr. Leckey (202-755-8145) has been working on the problem of
limited interest by agents and insurance companies in writing
municipal and PHA general liability prior to the bid opening at
HYSARHO offices on June 19, 1985. As a result of his efforts,
Mr. Leckey presented to the committee a HUD Guidebook on Self-
Funding, Feasibility of Self-Funding Programs.

Mr. Leckey also offered HUD's services for the review of insurance
company's proposals to PHA's and recommended that if PHA's could
get full liability coverage at a reasonable price (under $50 per
unit), they should take it. He further stated that if a PHA
was unable to obtain coverage by the end of the extension of the
NYSARHO blanket policy (September 23, 1985) the PHA must forward
a request to HUD for a waiver from liability insurance for the
ACC. This does not protect the PHA from possible losses but at
least the PHA will not be in violation of their ACC which does
state the liability insurance is mandatory.

Further, Mr. Leckey strongly suggests that all PHA's with Section
8 obtain insurance certificates naming the authority as insured
for each Section 8 unit. The limits should be1500,000 to'1,000,000
if possible.

HUD long range approach to solving this problem is to form a
HUD-sponsored program for all PHA throughout the country, but,
of course, this will not take place by September 23, 1985.

4. Presentation by Surplus marketing Service of Boston

Mr. Power made a presentation on a Self-Funded Program whereby
each member PdA would contribute a premium per unit to a "pool".
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Losses incurred by any authority would be drawn from the pool
up to $250,000 on an occurrence. Losses in excess of $250,000
would be covered by a commercial carrier from whom a policy
would have been purchased with, in essence a $250,000 deductible.
The premiums received would develop a pool of approximately $2
million by premiums as follows:

PHA's of 0 - 250 units I 60.00/unit
PHA's of 250 - 1000 units ! 65.00/unit
PHA's of 1000+ units 0 70.00/unit
Section 8 ! 7.00/unit
Section 23 I 15.00/unit

Mr. Power distributed the attached letter which further explains
his company's proposal.

5. Group Discussion

Questions were then raised by those in attendance -

1. What about claims in excess of $1,000,000 under the
Self-Funded Program?

2. What if one PHA drains the pool with a lot of claims?

3. Will HUD approve such a plan? Yes.

4. Will DHCR approve such a plan?

5. What other options are available.

6. Will HUD pay for excessively high premium rates?

7. Can PHA's be self insured?

These and may other questions could not be answered at the first
committee meeting. It was suggested that the questions be put on
hold until O'Callahan has received the additional proposals
referred to during his presentation.

6. Committee Recommendations

1. Follow-up meeting was scheduled for Tuesday, August 27,
1985 at 20 Warren Street, Albany, New York (Albany Housing
Authority) at 11:00 a.m. to review Mr. O'Callahan's proposals.

2. Smaller PHA's with firm offers for liability insurance for
$50/unit or less should purchase it.

3. Continue a PHA by PHA search for interested insurance
companies to provide coverage.

7, Adjournment - 12:30 p.m.

Submitted

Richard R. Kopke
Chairman, Insurance Committee

New Members to InsuranoeCommittee,
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Mr. F. Joseph Leone, Executive Director
Nyaarho, Inc.

State Office, 100 State Street
Albany, New York 12207

M'I

Auguat 1, 1985

Re: Coaprehensrve General Liability Insurance -
A Proposal For Limited Self- Insurance
Funding and Excess Catastrophe rrotmEtion

Dear Mr. Leone,

A review of the loss experience incurred by participating members of Nysarho,
Inc. in the Association's insured Compreheheneive General Liability prograr,
over the past 5 years, indicates that on attractive proposal for future
coverage may be obtained by the use of a limited self- insurance program,
Independently administered for the handling of to majority of claims, and
the use of commercial excess insurance to limit the Association or individual
Authority member's exposure to loss.

4e believe a combined limit of coverage to a total of $1,000,000 per occurrence
can be eccoaplrshed at a per unit cost of approximately $67.50 for conventional

housing, with section 23 and section 8 being included at figures of $15.00 and
$7.00 respectively.

From the general census figures included in the Rid Specifications, the following
figures would be generated:

Class Rats

Cons. - 1000+ Units 70.00
Cons. - 251 - 1000 Units 65.00
Cons. - 0 - 250 Units 60.00

Section 23 15.00
Section 8 7.00

No. of Unite Extension

17,960 1,257,200
9,240 600,600
2,915 174,900

300 4,500
5,632 39,424

Total 2,076,624

P.T.O.

$UhPLUS MARKETIN .1VICE 99 Fugh Boston Massachusetts 02110 Tel p17) 4237008
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Mt. F. Joseph Leone August 1, 1985

These figures do, of course, comtemplete the continued participation of all
Authorities. We emphasize this point because the participation of management,
'dusting firms and insurers will depend heavily on the volume of activity to
maintain expense factors at an acceptable level, both to your organization
and to their interests.

Coverage to be provided will be maintained in line with your bid specifications
to defend and pay claims falling within the coverage provisions of Standard
Comprehensive General Liability forms in use by the majority of admit J
Insurors which does include the Ouners', Landlords' & Tenants' hazards, and
with basic fors extended to include Broad Form General Liability Endorsement
which affords Personal Injury Coverage (Employee Exclusion deleted), and
Broad Form Contractual Liability, Independent Contractors' Liability and Prolucts
and Completed Operations Coverage, if any. The Coverage would include a sub-
limit of $300,000 as respects Personal Injury claims. Mon -Owed and Hired
Automobile Liability would be added by further endorsement et the basic combined
total figure of $1,000,000. No deductible would apply in the program.

Although some organizations are available to provide claims administration
service, including the actual on -site negotiations or adjustment of claims, we
would suggest that the record-keeping and payment of losses be separated from
the actual adjustments for two principal reasons:

1) That each organization may serve se checks and balances to the other, and
2) so that local firms mab be utilized to take advantage of their knowledge

of local situations possibly influencing the final outran./ or disposal
of reported incidents.

As any program of Self-Insurance must be limited to an amount which the Association
or group can reasonably be expected to absorb, we intend that loss per any one
occurrence be limited to $250,000 including claims expense.

Any occurrence develop/. T an exposure in excess of this amount will be stopped
et this point and involve e commercial excess carrier for the next $750,000
to e total of $1,000,000 indemnity and claims expense.

As outlined earlier, the scope of the self- insured program will be strictly
defined within the context or commonly used commercial insurance wordings, to
not only express the intent of the basic program but also to define coapletely
the exposure of the excess carrier.

146
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F. Joseph Leone August 1, 1985

Individual billing of the housing authorities will be done by this offic
with the actual change to each being dependent on a completed census form
giving us the description by Project Number, Project Name, Street Address
and number of units involved for Conventional

Housing, and the count at
Program inception of Section 23 and Section 8. These charges, in lieu of
premiums, must be 2214 within 30 days of program inception, and participation
by less than 90t-Of-units scheduled in Bid Specification will void the
Program.

Assuming a total pool participation of $2,000,000,
15% of this amount will be

used to purchase Specific Insurance for $750,000
Excess of $250,000 Self-

Insured payment, including Indemnity and Loss Adjustment Expense. The Excess
Insurance will include no Aggregate limitations.

The Excess carrier will be an admitted
insurance company authorized to dobusiness in the State of New York and
carrying a Beet's Insurance Rating ofB. or better. A specimen copy of the Excess Insurance

wording will be sub-mitted for review and approval by necessary agencies.

The remaining fund , which will be held in an Escrow account and will besubject to s 19% charge for loss administration
end general administrative

expenses, not including actual loss adjustment fees.

This will reduce the pool to $1,445,000
to be used for payment of settled claims

and claims expens. This figure would have proved adequate to pay losses in-curred in each of the 5 years ending August 1, 1984. It would provide, withthe Excess gecove y, sufficient
funds to pay average losses projected with

10% inflation an still afford a cushion (beyond the average lose cost) fortwo major inciden, which might involve Excess Insurance.

<\ Any deficiency in ths loss fund would have tb be mods up by further member
contributions or a c with commercial Insurance coverage which would includeanother premium to be deducted from the fund.

We are currently researc,ng the
markets for sn Aggregate Stop 1088 Cover, whichcould come into play to limit the self

Insurance Fund payout to 125% of expectedlosses, within the Self Inulance payout limit of $250,000. The cost and evaile-bility of Una coverage will depend
on our providing up-dated loss figures (--the 5 /ears through 8/1/84 now

evsilable along with a summary of the immedietepest sear losses.

P.T.O.
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Mr. F. Joseph Leone August 1, 1985

In summary, we need up-dated lose experience, acceptance of the proposal in
general terms by your office and subscription of your members to the proposal
by completion end immediate return of the census forms enclosed, in order to

enable us to firm costs and prepare necessary contract.

JRKtph

Encl.

148

Yours truly,

SURPLUS MARKETING SERVICE

James R. Kyle
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SCHENEC1ADY MUNICIFAL HOUSING AUTHORITY
,

OPERATING BUDGET FOR FISCAL YEAR ENDING 3/71/86

BUDGET ITEM

OPERATING RECEIPTS:
INCOME FROM REWTS

PROPOSED AMOUNT

$1,508,000

REVISED

INTEREST ON INVESTMENTS $300,000
TOTAL OPERATING RECEIPTS $1,808,000 $1,808,000

OPERATING EXPENSES:
ADMIN.& TENANT SEkV10ES 1395,000
UTILITIES $1,096,060
MAINTENANCE (MATERIALS & LABJR) $493,000

PROTECTIVE SERVICES $53,000INSURANCE $70,000 $300,000EMPL. BEN. & COLLECTION LOSSES $285.000
TOTAL ROUTINE EXPENSES $2,392,000 $2,6320000TOTAL OPERATING RECEIPTS 11,806,000 $1,80E1,000

TOTAL OPERATING LOSS ($584,000> ($82A,000)

FROBLEMs AN ADDITIONAL $240,010 UNPLANNED EXPENSE WILL TSULT
IN SIGNIFICANT BUDGET CU1S.
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RENTAL INCOME & INSURANCE COSTS
YEARLY COMPARISON

SCHENECTAD MUNICIPAL HOUSING AUTHORITY, N.Y.

EUDGFT
rEAK

RENTAL INCOME
BEFORE SUB DY

COST FUN
ALL INSC.

COST/UNIT
/MONTH

% OF
INCOME

1986 f(,508,000 $3011,000 $23.92 19.97.

1985 S1,377,000 $49,91. $3.98 3.6%
1984 $1,227,000 $45,645 $3.64 3.4%
198: $1,249,000 $57,559 $4.59 4.67.

1982 $1,2750)00 $44,893 $3.58 3.5%

NOTE: THERE HAS BEEN A 6017. INCREASE IN THE PREMIUM
COST FOR ALL PHA INSURANCES IN 1986.

FAST INSURANCE COSTS FOR COMPREHENSIVE GENERAL LIABILITY:

7/1/78 3/1/81 EMNIRE MUTUAL INS. CO.
$500,010/$1,000,00u
119,848/YEAR PREMIUM
421.45/UNIT/YEAR AVERAGE

8'1/82 - 8/1/85 ZURICK INS. CO.
31,000,000 PRIMARY
PACIFIC EMPLOYEES INS. CO.
$5,000,000 EXCESS
$14,238 /YEAR PREMIUM
48.76/UNIT/YEAR AVERAGE

8/1/85 8/1/86 GREAT GLOBAL INS. CO. (PROPOSED)
$1,000,000 PRIMARY
1221,000/YEAR PREMIUM
$132.00 /UNIT /YEAR AVERAGE
1500% INCREASE IN PREMIUMS OVER 1985
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NEW VCR) STATE PUBLIC HOUSING AUTHORITIES (60 PHA'S)
COMPREHENSIVE` GENERAL LIABILITY INSURANCE
R114 EXPERIENCE SUMMARY 8/1/82 TO 8/1/85

TYPE
CLAIM CLOSED

1982 - 1963
OPEN CLOSED

1983 - 1964
OPEN CLOSED

1984 - 1985
It OPEN

SHP.4ALL 53,920 44 SI4,970 6 $3,814 25 $13,846 34 $746 11 $14,045 41(CLASSIFIED $948 19 S14,800 5 $6,718 22 S55,132 22 5649 8 520,624 ISOR/SCRAPES 53,022 6 510,500 1 $1,880 5 510,833 3 $187 2 $20,442 3ACP DAMAGE $313 8 SO 0 5346 6 $4,188 2 S97 I 13,520 4ALL/FLY 081 $702 2 SO 0 $272 3 57,942 3 $140 1 $15,373 5
CHINS/YEAR CLOSED 79 OPEN 12 CLOSED 61 OPEN 64 CLOSED 13 OPEN 68
MAL CLAIMS PROCESSED 19E12-83 91 1983-84 125 19E14-85 8100111*
mIL colts SO 1982-83 57 1983-84 135 1984-85 35
DRAL CLAIMS MACE 1982-83 148 1983-84 210 19E14-85 116
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U. S. DEPARTMENT Of DOUSING AND URSA. DEVELOPMENT

RIG= II, END IDIZ

August 8, 1979

NOTICE su 79-57

TI: ALL PRAT

71,01.5

Expiration Date: 7.bruary 8, 188o

SUBJECT: ma= GROUP isansrr ram= polar pott
PODLIC HODS= ADISORITIES

The New Took State Association of Ronewal and Sousing Officials has
awarded a contract for New Task Master Public Liability Insurance
*overact to the Guarantee Insurance Company. All PEA. say participate
in this gem policy which Dravida* the following coverage:

Bodily Injury Protection/$1,000,000 limit per occurrence
Owners, Landlords and Tenants
Manufacturers and Contractors
Personal Injury (Liable, Slander, Pals. Ayr:pet/Naming

the Board of Commissions?e as additional insureds)
Broad Pore Contr.-tual
Independent Coo Actors

The policy has been awarded an a thate year basis. All participating
PEAS will pay annual premiums =Imputed on the following rate schedule:

MEDAL RATE PER MIT*

Grout: Sims (Obits) a22Ilfttigai. Section 23 Section 8

0-250 $ 5.105 $ .50 $.250
251-1,000 $ 7.25L $ .75 $.375
1001-up 110.788 $1.00 8.500

*Include each Cosmunity Roam, Cocounity Building, Park or
Playground as one unit for rating purposes.

Any PEA who joins this Master Policy will have met the open and competi-
tive bidding requirement of Part II, Section 305 of your Annual Contri-
butions Contract in so far as it oancerna Public Liability insurance.

Upon receipt, the Authority mead only submit one oopy of the Certificate
of Participation to this offioe for approval.

2.1BMA:Distribution: All PEA.

111.0414, a C.
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2

We request that all ?Has consider the Cost benefit of joining this Master
Policy. The onl. justification for not joining this policy would be
your ability to obtain similar coverage at the same or 1( .er cost.

Any questions concezniag this matter should be directed to our Assisted
Mousing Management Drench at (716) 646-5714.
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STATE OF NEW YORK
DIVISION OF HOUSING ANO COMMUNITY RENEWAL

TWO WORLD TRADE CENTER

NEW YORK. N Y. IOW

June 27, 1979

Management Bureau Memorandum 1179-A.3

Tot All Housing Authorities Operating State -Aided Projects

Fran: Melvin Julia, Director
Housing Management Bureau

Subject: Insurance

Our review of the bid procedure used by NYSARHO, Inc. for
comprehensive general liability insurance found it to be in compliance
with our competitive bidding requirements of Section 1630-1.1 of
9 RCM.

The specifications were Batted to e request for premium
quotations for comprehensive general liability insurance. If you are
now covered by a multi-peril package policy and wish to participate
SD the NYSARHO Inc. program, you will have to obtain the other cover-
ages through separate insurance policies.

ec ,ei g -
1HMI

For further details of this program please contact:

Mr. F. Joseph Leone, gxecutive Director
NYSARHO, Inc.

100 State Street
Albany, New York 12207

7-3-7j
Melt Juli)
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State agencies clash over municipal insurance reform
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cordage of an sward a munkmaty pin be
held responsible kr, permit municipaldies
to form private werance pools. and tight.
regulations govenung rotesidting by Weir
en. he said

Bins that would hare enabled munimpah
ties to create tneuranto pools eliminating
the need for commercial insurance cover
age and that would have stiffened regula
nom governing the issuance of insurance
policies nem approved by ate Assemblv

disk{ the lad legislative seisms but died
for lack of Senate ammo, Amenably man
James It Take Jr. blinghamlon. said
Wednesday

The Ininumme Department is recommend-
ing that any Worm package ado*
Warr I the doctrine of pint and several
kablky. wider Inch a municipality can be
forced to pay the entire cost of e court
sward even though it was found by a Jury to
heady parually bible for the ntuation Wt
promoted the lawsuit Liget ad
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Municipal insurance rates soar; 'catastrophe' predicted
/ay JERRY RUMOR

Ilbeirma weal le sae hew Ro-
blib Inewasee seellems are Ms.
waft ate city sod others awes"
the state. all they Seem le
leg at the rear .(City Nat
Maim arm Weir Mb r s

Modelle* mitergemey stalremm
mesh mere* eaderbr um

Waft Mamie with the dela
reeell Resalmemo aaaaaa of
nth et the reed 01 the late Mb-
eemery

A isegelommeing debate seer
slather S. staircase shield be
beill.emes W s Med last qtly
wipes the city's binmetco curler.

f North Americ
timbal le .earl Ibehs's lia-
bility policies It Me Mammy
eaten Milt by lam IA

The city wed Its lasenr bed
their Marcum by the Modes at
a met el Pala CIO 'Imager
Selo C. Gridley km mad bade
work will be completed es the
staletase elm swim stab aid
arrives a as eemetmethas meta.

The Madly le ebtabbil Rea
lb imaresee this Per bootaired
the stabwara proem& My Mb
dab agreed

10mirs beentere asset Robert
Cartel, Mosbileat of the Preece
Mead bareare *petal N..

York State. bee wanted Mat .
"pstentiol catastrophe" le mad-
pal bemuse le bowleg W the
Male

At least IS major bemrsmes err.
liars Y IheIrgriselso a Mier

past... ban iscremed pre
mime err at aa, nettriellom en
amerage.

The reels hem Man ably is
sky klabsysew

II is ewe year. beenase steer.
age for the City el Madre Ia.

03 plreeet. chiefly
throve! Milky Ms haft The
UM barna MA 1115,1114 is.
Grease et WM Mir bet pee.

RI The Rhein City Wrest OM
std air My MUM is 111 ml.
Ill's baby ebeirefir b be
MI NS abut par. Lab year
is Maid pal Me.me he 1151
maim ke tramp le is awe
eumpay.

Worsen epees blame is sty
reeketleg taboo

ems.awards. growlmg litigation. sell
Mire were Set Musty rodeced
grembeali twe years sp. to tam.

he sumpio, a. clips lamumwe
easts d aaaaa d by $33,3110. to
PAW

"Ile market was wary compel-
lbws back le INS." said City
Chamberlsin La Ca y
"'that's why m were able to nage
Rate such a slipillenet midectiee."

Mel has changed le tee pars
herwever. arm Main sought bd.
dors but year for bb baurance
helms, say two mamba re-
ellemied. "It's a barge's at last.
ever pries yes an hey N." igay
salt

City sad wheel 'Relict Ablate
ay they ban a geed history or
Mans with their lesensee ear-
n en, although the My was bit
with two slakes tabling 1133,e1
bat year alma two (ire tricks
was damaged b separate eel.
Mob.

"Is that bad, l geese that's nets.
Om," said lark Haug account
ementive fer Perry end Se art-
weed the fly's leseream wet.
"Yee sweet to bawl ewe el these
weird eeddests seem le a sidle
S at II their experience is

iced "
The bad thalami history of sem

nl manalcipelithes trill cause pre
mime to roe for ell. Hagan add
"That's a function of the market
Maim" be said "You don't hem
10 Mu, pow chants word la or
der le ban In lobular premi.
ems "

Sebeel district SWOONS Sand&
istrator Trawls Weeks said '0.
Earthed Company. white .nice
the district's liability luareme,
refuted to all the sante amount el
coverage despite the district's
'Very good" claims history

The entrkt Is seeking additional
coverage through ethw competes
bemuse Mel same Is what at.
toreros recessed the district
OM, Writ, said

The Caldera tad hiss eeeee
Wet for 1113.111 bas risen from
MUM to I753,00 Smogs other
Rem, the district needs liability
inetwasee a as fleet of II beset,
cars. sad maintenance vehicles.
Weeks said

Kay said be couldn't predict
whet the city MU my for loser

160

The market was very
eompetitme back in
1913. That's why we
wesuevaabsigudileto enaenget lute

reduet1ow:

Today It's bargakt
at whatever prien:you
an buy it'

City Cham berbdauy
Lawrence

Tf

-

: ir;
awe in lied or the effect a laser.
awe rates of at best four bend's
that bare Irma from the January
1155 hem Cowl WOOF&

"I'm sure it wouldwt stake it
easier." Key said of the shootoet.
la elicit me pellet enter eed two
parolees were billed. and two oth

or officers were blunt
A tummy eell besrame hie

similar to the W's selitinsereace.
fend for sky meters, to seleasi.
lie unless the My lined s std le .
mum other (Mkt Rey mid .

"AU It takes Is as eatsetrepak
leddent be force the ell, tale .
cal crisis." he saM .!
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Day care fees
reflect rising
insurance
By ADELLE M BANKS
Stet Writer

Day care cider operators faced with increased inset
ance rates are Wing they mud raise tuition to conUnue
providing care for some children in Broome County

Join L Friable, executive director of the Wee Care
Day Center, 607 Main St ,Johnsoo City, watched the con
ter s insurance rates climb at April from W251 a month to
We a month for 11 Whoa of coverage As a result, Feu
bee said the center will be forced to charge monthly rates
rather than daily rates "b even out the cost "

All-day care for infants and toddlers, for Instance,
used b be $13 per day, Non, that WAN will cast MI5
per month The meter offers holiday and allday care
jar ei infants, toddlers and prencheol children

We have lost a few (customers) already7 ohm..
nately," Friable sad of the rate hie, which goes .oto
lect ce Sept I MAW'S ladependmi wderanee agent
has guaranteed her that he will fed her another agent
when tier policy expires is April, but she said, "Ile use
all probably be more than what I'm paying caw'

Of three other day care center Waters Inter -,awed,
tee said she planned to raise fees as a result of increased
insurance premium Two wen facing an immediate
premium inceeken they said

Sandra ft Sehoonesder, director of the KM horrid
Day Care Center Inc , 425 Itatimsoo St , &glumly),
said she a expecting a 40 to 50 percent Increase in her
premium rate when she renews her policy in September
On Sipt 2, the center will have to raise parent tuition by
iu cents a day, she said The new tuMen will range from
its to 273 for a hveday week, based ors a sliding scale
that depends ce family income

I have had ao ono withdraw," die said of the aster,
which can saves children 'lie tried to beep the raw
as reasonable as possible "

Schoonrnaker said the Ihmks the increased insurance
rates, a national problem, are due not tidy to some coin
panes netting to reports of child abuse in day care ten
ten, but also to increased claims filed for duld inpirsel
°marring at Centers She said she would like to see a
ceding placed on the loads of claims people can make
And the Amount of Dements they can receive

ate Monroe St , Endicott, and Timothy
hands Cook, director et the Endicelt Da Nune2.

rector of the Day Nursery Association, 32 Stuyvesant St
and 320 Dane St , Binghamton said they have not yot
had to rape ratan because of increased premium .

One agency refusal to renew Cook's poky in May, but
she found another mswer who was willing to Insure her
fur three years Stephenson said his center is budgeting I
loo percent increase for umurance next year, when hi
expects rates will halal 01,000 rather than Mel

Frahm said, I think there should he some type. of Is
regulatory agency " She plans to meet with other day
care tenter operdan to the fall and "de what the don
Ors did knock en daces "If node 4 is done about dot
emit be able to meanie my hawed," Ate said ;
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insurance
nightmare,
agents say

By JEFFREY STINSON
lannett News Service

ALBANY New York faces an
unarm, nightmare" as government

and business pun doctors in having
increased problems getting liability
-.range, the state's independent in
tureen agents said yesterday

Vital we have here is a pousigial
gegingite," warned Roben Carroll,

president of the Professional Insurance
Agents of New York State, "with the
mourners of this state either leR
entirely unprotected in many comber
cal coverages or facing tax increases
and professional fees beyond belief "

Carroll, an Elmira agent. said buss
nesse*, professionals and local govern-
ments are being hit with premiums
doubling, tripling or even quadrupling

when they can get liability
insurance at all

"In many cases, coverage isn't avail
able," he said "And when it is, it costs

up to 400 percent more than lust a year
ago

The group found from surveying its
2,500 members that at least 26 major
insurance companies no longer write
policies, have increased premiums or
otherwise set new restrictions on coy-
erage

Among the areas of the economy
harden bit are restaurants that serve
liquor, truckers, dentists, auto dealers,
daycare centers, manufacturers, mei
and schools, the survey found Because
of Judgments, tort law and the riskiness
of then business, these groups are sued
more often

"What insurance companies are
doing is either not writing the coveregt
or placing such high premiums on (the
policies) that they cam -t be afforded."
Carroll said

The crisis brought on by ever
higher jury awards, a montain of new
See INSURE, Page 2
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INSURE
Wining Boo Page I

and expulsive litigator' and the effect
of may insurance companies having
indulged hi prams pricing compete
tam is years ego is prompting
independent 'gents to seek immediate
stets laservention.

Tta independent agents, wt.° sell
the bulk of the wear in the state.
are asking the date .see De-
portment to tea man cancellstions of
policies by INSUISIee companies, re
mdre comma to provide at least 60
dare notice to insured peruse that
tbeir comeap will Le canceled and 30
dayeaotios of paellas Mks.

The peep's Cap coincides with
Sadie" of a stay of a Wowing
miss coverage for minim
phase sed dietricts released
tkis spring W Amiably Local
Government Committee.

The committee study found that
11,016 suits gasbag more than 825
billion a drams we pending
spinet all local p worms, in r
state wept New York City, wh.
fames MOM edam seeking s total of
$63 billion in claims.

Policies for more than ES mum
patinas were canceled this summer,
cams sue es Bingbmsam and Sara.
toga Spam' watched as mmi
*mad two or threalkdd. MOM*
WA WSW hailsa inwito went
up ISS moan this year to SMS,001).
demeop Spain went tram 009$71
lest year to I3411,113 this year

At the mate Imma haltieaxe One
year began grump* with a much-
publicifa medical malpractice cram
in which :lam York doctor were bit
with a 51 puma Plea= hike and
potentially hos mother one

Mae comment mil municipal
liability Sad as ping to make midi
cal malpractice look lake a pane,"
said Michael Conners 0, an Albany
agent and preadracelect of the lade-

len mann moan=
otate Insurance Department

spokesman Kevin Foley agreed New
York indeed tomcod's' a crisis in
liaMlaty umiurance, but said the state
needs to look at more longterm
solumos to the problem. He said the
=enwevirt would conider the pogo

Cosner. acknowledged that the
proposals don't get to the heart of the
problem, but will buy tune for bun-
nies and government until the 1-etne
lature can Said a Inv 4 lasing the
craw
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Municipalities are warned
of crisis with insurance
ALBAISY (API The head of as inswerce agents'

group warns that Meal governments and small business.
Ca an threatened with "a petemsal estastrephe" 4.
taws d high insurance rates and an inability to gut in.
Seal self

in reap is proposing the Mate's usurance depart.
nom take a atria of actions to slow dam rising low
man rates

The stale in lacing lulleattelOne oughtmers, with the
sheik waves of the crisis aimed, being felt." sad

Noun Carroll, presided of the 1.11nmembw Pram-
s...1 Insurance Agents at New Yolk State Inc "le
land ems, mirage mint available amt wan d M M
clause to 400 percent Mere than Mel a year ago "

Insurance rata have .Syr ad in part bemire el a
cz aunts, of towel.. 41 Mof

Elmira
awards

When ears rant oeh001 districts mot find a company
to ante a liability policy for teem, they have no lesur
aloe in the Cain of a looauil " Carroll said Monday

Nun inultioullwn dollar awards being ern fan
fully the con then comes back to the modems of that
14.ik The money has to collie frail eomewhere, and
enthuut ussuranee that somewhere is from the Mosley
Sew

I he ( ity of Binghamton (aced a 100 percent increase in
mama and Men opted for a torte at self insurance
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Broome County land* OM percent mamas and its ofh
male ales Self umearce plan Several other

d'1491. Ildr droMmt er bad their polices
cancelled, aed official, are hopes' their govern '

mane. Wane mot
Carroll 's prepseah ire driest inmate it harder foe

weurenee eampanies an cued imam coverage and
weeds reyare the C11111pOO121 a (MI mots advanced
Kemal plans to MU ruts., est men pekes and end
contracts with tesurams assists

Slats linuraete Designs* apluismaa keels Foley '9
said Carrell won awed m dualism the sorianness of
the whim of high lanmems raw aad lad el cover
age

Hamer, Pliny aid that Carrell's preps* anal
larceachtng mew* to get to is net musts of the
problem

"Wert to theses recommendstions seriously, but
dm larger iseis making average avail/MO mid
affordable aren't eddressed in the recommendations,"
Foley said "Our department is now eceduchng a rath-
er large study at the entire talglity insurance question
lie deal want to make &OM Whet we Sneer whet
changes see necessary "

Paley and the Legislature may lake action this au
teams on proposals to give heal governments greater
protection against isertwla
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Insurance
hurts coffers,
officials say

ay MRVALI
Binghamton IC

"'lave s 1 Clxt t loud looming over
municipal (mamal plantng these
days, awed by insurance companies
that are miming premiums vve
!AI hundred peru ni or inaliing
wholesale cancellations stir aont
government dimwit,

Insurance companies say govern
min is a bad nab anti are opting to
du away with that high ask even if

nans Suing a municipal policy
nattier

Lavern/neat officials say the in
unlace industry has a like due
lump it attitude, and are eating the
choice of spiraling premiums self
mauraare V the potentially malty
threat of n. InSuranCe

Consumer advocates, including
Ralph Nader PM the rate mereava
are a ploy, potable collusion among
insurance compantea to ins reue
profits while nedusig risks He wants
a (nitwit mvesligation

II u in a stale V crisis," said
John D Lake Sr , executtse dtrector
of the Bumhamlon Housing Aulhon
ly who learned this week h.s agen
cy s premtums are quadrupling to
Una =from SUMO

the Ctty of Binghamton was foe,
tag a 100 percent increase mils pee.
mums until tt opted for self Mout,
ante Broome County offte tali,
lacing a 400 percent rate tnerease,
also turned to self Insurance Several
other towns and villages to the
Southern Tier have pawl premium in
creases of several hunVed percent
Or have [lumen to drop liability on
moans* and cross their lingers The
problem Is nalwnal Dallas Texas
and Baton Mange La dropped lia
Addy trisurawct because premiums
rot Wt to Ivo percent, according
to fay& Nate magazine

The impart on Umpayers, mums
pal officials said to a higher cost of
waving government or the potential
of a multi million dollar lawsuit loaa,
which would be paid in full by the
thenttipahly

How du the insurance companies
substantiate tat rt uses of up to I LW
portent lad a plot'

Emphatically nn, said Edward
O Hare, vice president of the Incur
ante Itiormatton Institute, a nation
at advoCacy group foe the insurance
institute

He said lremetviou competition
among insurance companies in re
cent years toned them to offer less
than cost premiums resulting in an
industry wide loss of 53 0 billion all
year The huge increases Inn 1,,,n
Charged recover some of those
losses he said

The industry as a whole hu lost
money the last several years they
wen all taught up in a very compel
dive periou 0 Hare said

Also more lawsuits ORI11111,1 mu
tuctpallttes and larger ropIlfIlS made
by courts when the municipahltes
had have breed insurance compa
nits to demand higher premiums to
inner these COStb, he said

He said Inert alto are court deer
Ate INS' HANEL 211
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Industry defends insurance rates ,

By MICHAEL S GORMLEY
Binghamton Bureau

Governrseot baba mews the na
bon are racism with panic to ruing
liability his, r Mee premiums And
the high rates, wad's some mend-
mines and housing authorities can't
Word may, annet temparary,
SUM say

"It In In a elate ol erkled;:ld
John D Lake Br , asecotme
ol the Bughamice Hamm Author'

The city of Binghamton bin rem
tad with what officials Mpe Ii tem
way self innuessee after prim'

tuna rose more than 100 percent
Broome Candy officials turned to
self mince when they felt ren
nouble premiums were turned down
and they fared a MO percent us
crease

Consumer advocate Ralph Nader
has charged there may be collusion
among Insurance companies to M
ereme mumme premising

Is a plot,
"Emphatically in sad Eduard

°Hark vice president of the Instr
once Idarmation Inefitute a nation
al advccacy group to the insurance
Indutry

1 dent think there sill be a de

167

fin premiums) soy time
soon tend the rates are up where
they Medd be,' O'Hare said

Insurance rates Arcot too high
now, we are jun where they should
be, he aid Be said tremendous
compefitim ammo insurance coin
panda I Me last several mart sad
competitive bedding forced ISM
ance cemperda la offer premiums
Out were less than necessary to coy
er the cast sl the policy, result.ft In
a hoes el S Minn last year Wu"
try wide.

Also are Meddle against me-
nrcipahles and larger awards made
by courts when the manitmalities

lost linnets have forced Inds arm
companies to demand higher peen
urns to cover the losses comment,

ha ad
tireriaelpsortid court decisions ham
brandy redefined lasinance poll
des, O'Hare said Tor euainphe,
hag tam or have
Men awarded for damps
es Jejuna he Mao, there is a
bad that smancipallfies and ism
since companies have "deep peck
els" to pay steep punishments,
Olive said

'Until there a some cap an law
sults and the sue el awards, mum
politic will he very unntradnie
0 Hare said



Insurafice firms blamed in BHA rate increases
By lintlieELS COMILEI lions t ve seen in the insurance Life & Casualty Co of Hartford

Blegbannsis Barrie field (but you re trapped. he Conn because the gin ernment re
said hied entities has e become in gmThe Binghamton Housing Author

tv's annual Insweance premiums He said the Binghamton Housing era) poor ink, He said the
probably will quadruple to more Authority is lacing cancellations or amount of habdor tau wits hare
than MOAN next year, boat(' mem eshorbdant rates from the Aetna creased v ithin the classification so
bees learned YerierthY

Edgar B Pamirs .Ir ol Bingham
ton, the authordrs insurance agent,
blamed the lump m habilty and
property maireare on the romance
muustry, sometimes calling Its exec
Mir ea ' Jerks" sad "idiots

Panora said the Increase, pram
bly to Mimeo SHOW° and 8150,000
from vs= .real tamed by
the Ilawnrch a& as *Lc hoes
mg to about MO low i
come, elderly aid disabled rem
dents Infect, the authority pays less
than 13,* in claims yearly IF said
BHA authorities estimated the agen-
cy pays $1,000 or lam

"TM Ineurance tertiary teems(
off they'd," Parma' mit

"Au an agent. I don't INA they're
Justified and show Far pluming I
think your orgameabon is very well
run one if the bestruo organna

all pollen. ithin the classification
are affected

To counter the rates the authorit
Yesterdal agreed to iniettigate nth
er insurance companies the posse
Mill of self in,urance and to nego

Local B

date estensinns with Aetna
The current polio expires Sept

and an eatention posstbh the last
ends Sept 26 Parson, said

Insurance is paid mall federal
funds No local taxes sill he of
tented aolhorill skis als said

The Evening Ness einghiemtri, Tuesday Aug 20 1985 NM
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Schools face rising cost of liability insurance
Is HATTIE BERNSTEIN

This sear m her lark state ussurance tom
paws have denied habits) umurance to doe
Ws and mumespablos 7iow, the eyed the in
JranCt storm is catching school districts,

many of whom hale sees their liability mend
ams for 111151$ skyrocket

In some cases, moreover sad a rAilressnan
for tiara Mutual, he Harford, the ifteuranre
agent for almost MN of the states school do-
trots, schools hese been denied coverage sot.
ndh1

Frenuums tae year roe astronomically fee
egbool *Ones across Broome and Thy cos-
odes as well alses York state

Troy Central School Detract oi0 pay Still*
for liability insurance, up from its SUM pre-
mium for habihty Insurers! for DMA /to
bosoms agent, Weever, laid the incsr..,e
wool alleA w1/4011arbgrams traverse tads

represent I percent V the school budget he
next year

Is Deposit the school district will pick up a
tab for DS 170 for liability, representing a SD
pacer' increase in liability insurance and 1 IS
perm. I the school budget

In Vestal, 'rabid) sill cost $57,7t0 or Mier
can meanest year

In Binghamton, the district will pay ED MO
toe $5 million an habits compared with % 515
for $10 million coverage it paid last year Thu
is f 2 percent of the school budget and rep
resents a =permit increase.

School busmen agents ore Mutant to call
the intreafti the heyoreting of s mar They
say they are anceruls about the causes or du-
ration of the increasing cods Bet some are al-
ready cmaidenag cordingency plans lie age.
insane, a mutual estrance.

abs*, Mutual lontranceCumpaty
A comparative idea wadi be the 11:4%

In doctors to deal with the medical malprac
lice crass

"Money paid to insurance certainh a not
going trio setts dies mare closets related bus.
sUalion ' said Leslie F Dula,
dent of Broom: Weser* Toga B7aint4Lne
BOOM distra, unlike many of its county
counterparts faces a relaln slight increase
In imurance premiums for nest year
But Dolan said the distil s multiple yeas cos
tracts with Utica Mutual Insurance could be
the remake the lose, rate

"There's no use vorrying about it now be.
cause I dont have all the fads yet," said Mi
chant A McMahon, Wool busmen executive

the district pad $24,000 for a IS million liability
umbrella is 1111445, but could not give a figure
for next year's coverage "I have no idea." ha
said "As far as whether !anticipate a crisis In
the market, the ady real way to Itemise V

t base a problem is d se find out our curies
won I GM) IX

Our board of educatic, sill be meet,.i
with the local insurance agency vers soon
,'sad Charles E Lawrence business mans;
or and school district clerk at (he Whitey Point
school distract "We're very concerned We re
a be wealth distnci we've nes er had a ha
hality dam so we re try mg to get a handle on
exactly why such large rates are passed on to
a school dolma such as ours "

Insurance experts said the increases are the
result of market conditions an insurance in
dustry Ouch for the past sou years Imp( its ha
bait) premiums below market pal and re
covered losses with investment income and a
Medal system muck to 'said damages on

sults
In some parts of Mew York stale, school do-

trots lime already beta dented labity sour
lace. dream Ally I

See INSURANCE, at

get B

114.11/1111111t1liil_11
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Affordable rates
for city insurance
are still elusive
by MICHAEL S GORMLEY
glimpomeen 'weft

The ant el bahby ~awe m an
nem to wawa is the he Bingham
tun coy budget, accordut lea City
statement

but city officials sandy taw
*remised thaw sodas watching
Willa prawns mere lime double
ma year

We're stilt trying to buy lsou
awe at a reasmabk cat" said coq
PinnateDrecerpotaldi Freed

That, terroner, nay at kappa
Me. be said

For Itee, Itio City paid MAO*
insuraace thst included laNht
who sued and meter vehrle man'
once For Ma the lowest offer from
insurance companies was about
$1-7Osi for the same assurance, and
that bid was rescinded by the Lowr-
ance company shortly afterward,
F reed bard

For now, the city Is papas for do
own Itooday turd abler I WSSAIS
ohort term milvadtrance plan but
itwzgee needed longer than

Iprtgit d would be meek, MI
we y are looking at tall m-
enace tar two err three years Ow
I m guessing," be said

The city mat alone
Among ether examples if ocelot

me Laurance cola
brooms Ginty unrolls sell to

seance io July when the cost of Ns
liability ge increased by
alma we percent to as much as
WO Y

In
W

the Teen of Word, town
beard members Ibis Month dropped
a SI nulhon excess liability 1051w
ance policy and creased their fingers
that a major lawsuit tut 1 bled The
town's or woo premium was In
creased t, more than It times over
taut year, from $1,00 to 012,400 year
ly kw the small town

In Sidney, the village board
agreed to pay LUAU more this lurk
year lee liability insurance that costs
tome as much ati the previous year
with half so much coverage

Huncspat and insurance °Metals
nationwide point to the growing
number or lawsuits brought against
governments states Cur k State, a
nmganne of public business and It
name Nationally, polite negligence

172

Ka woo
Donald E. Pm*:
Mom Maids than expected
and brutality cases trigger mane

Mora commence companies
are leaving the municipal liability
business because of large courter-
dyed wards Name governmeels,
the assume stand

Freed said the cast of wont%
mount liabram from paktum. toxic
demo and landfalls also increases
the coals Metter come is that mu
armature often are forced to or
wit km bidders ler lesurance and
tampons deal want to provide a
service all peer Just to be undercut
Ute fellowing oar, the magazine
suued

The noun In that fewer insurance
companies compete to provide lower
prIem. themwmnagazle sated.cruabbt,

Matemed *boa the budget Walt
lied usurance as one of three Wane
to watch

Freed said the city's sell inns
once kitty of 04% te based on the
Mel ma of $316k03 with reasonable
yearly increases

The only alternative was to accept
an insurance company's offer of
06So' an offer that wan t re
sanded by the company but that
carried with it a Wage deductible
that the city would have to fund be
fore Use company pod

We teL based on past (ensn-
are, that we're adequately cov-
ered," Freed said
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Banks and businesses are hard hit
by rising liability insurance costs

Ls. Aogelea Tunes

San Francisco based Bank if
America a a nervy move earlier
this year that infuriated the mar-

,e industry, sad tut of its own of
Web and tried to Lolled en Shur
ante polities covering officers
against shareholder and customer
lakes

She foliuut can immediate The
bane', liability coverage or.
canceled Spurned by the muirance

industry, Bank of America was
load to make la was insurance
subsidiary la we clod itieY
And the move added to the daffiest
ties that banes nationwide ere her
ate kedge affordahle directors and
ullicers Ubtlity inuratta

Bantu aren't the pals bunnems
lump trouble obtained coverage to
protect their executives against law
ems the. v days Unocal is wing four
UWILO companies that canceled
its Madan aad officers liability

policies the day that T Beene Pict
me Jr disclosed Ms tatlarrar at
'swept And assent ea el anneal
linos aad Manes who Mee pmeatal
huge lain claims from worker
deaths an lam mills er out her sat
denser* milady umnswbh

Heber Ineuransw
the

wdl
mutually be pima on the pubic
as will the cog el ocroand restraint
that busman vnll be forced to set
murk to pay immured claura

will adopt more mamma

In feet, um mutat barely named
Demand for D&O maim was grow.
mg, io much so that tod:r, Mt
mated III percent el Nem Ycelt Stott
Exchange listed companies carry
wine sort of 11110111V1 m Optima*
coverage Competes 6 me rates
down and coverage lim1.1 up, to
some cases as high as gee anthem

Then, log year, the 'Ammer tell
Payouts an D60 Micas, prim
Wirt. at banks no other financial

uncoated to three times
0. nun premium hearers br
Mandonue Did for bents, an

setting out el the D60 ammo en-
tirely

"Lank at what's gehe an armed
you m (manes! smlises Loot al
the number el them m trans DIM
at BS amount al Map .," saki Jo.
Mph P DademaaM medal of
National Union Fire trarance Co of
Pittsburgh, the lathe's largest en,
or el D60 peon "Tile easy w.
at 11 to say we won't write that

DaAlessandro said, however, that
Ms company would mahout to in
sure banks, although some troubled
11131114U001 have tom dropped

wave of bank failures m the last
two years touched a dmem of sett
by shareholders and prenated tiie

-.FDIC to ma recovery from former
savers and directors at failed banks

and their insurers a tactic Nat
mullions/4*as not new

"We've been doing this for years
Whin's changed is Met more bards
are lading and bigger banks me fail
ing,' said Matt Roma, t setae
general 'weasel at the FDIC

He sad the agent, wreath has
de De0 claims surshen and is con-
templating fibm_nnolieral..all,
apt the elhWion scam Blame
°momenta! s, involve timed
banks and were brought .my the FDIC
as receiver or liquidsler

Some basks, Inch as Bank at
America have boo emceed in the

of their policy terms Othera
are settee or rims re from
percent al the Mahlon companies
to 1,000 penal a. .119f or more
venerable melitutions, attormre to
Brockmeier

At the same time, coverale lures
are shrinking to NO million or lea
horn Ne million or $100 Indian and
deductibles are n bad to $10 mullion
hum {2 maim As limits fall and dt
docubles rue the policies begot 10
look very much Me all insurance

177

We lendue :Mimes and alter fi
will take fewer rigs that could
MN the to lawsuits Beier h
by smurance comas's* mesas
pr premiums faralt paheynolde

la *Mimi companies will I
more difficulty rankkag lop;
amide directors who w feat

their formal tortuous
Memo of drowns take?Ton

-This hes b sine a NO The
team ere mete mailbag," said
wad Simons at the Ineuranee
mem (same "What I vet as
ermine of the a the reluctant
wee 0110 (directors and eft
latailly merest) on the pat
anybody by uederwriters, was
Mae neetey by the ton as d h "

The eras m &Mani and aft
ineureate also brown as
penile malpractice coverag
grows fr m a number el factors
ruling at CAM

The Insurance odustry null
Mass last year mew ol
bon sad is dropping unproht
Mies Shareholders, customers
regulators are quieter to s.
ever before

hererteasee end talooverbe
have lad to hundreds of catty
mists agama corporate mane
ea board members And court:
uscnessuway Weal in Warr
corporate and tedvAsal WNW

Basks are smog the hardest
inters and mum ell. bee

mew hems come so .eteri ae
Inch mare doses

Barak . Omits, far Meat
seeking to recover fit mdtim In
an ahead marlpge fraud the
beak bluets oo segligent ern
les

Chue kabalism is suing a
mar workers in an effort to re
$11$ indium in Imam stemming,
the Pena **reliant' allure

Ohm bank regulators have
the former avers sad dutch
the timed Horne State Savings I
for $172 mean The Federal De
ad U S banks, wants ttones
more than el Nihon lost in the
Dental Hams debacle

The walled ,"elterouve"
lability polices, MU drama
men m the Bank of America
Chose eases, origiaated m Mkt
tiny Bank of Warren County a
11 uvitolk, Tenn

The bank, alter madams sub
MI loan 'OWL sued to own bee
directors fan mismanagement
bled a clans mei the banAlle

'line 010 corner screamed,
that's not what was Mended I
policy But there wasn't anythl
the pinky that prevented dusty
Namattorney Pat Art
Namabletad, who represented too I

' "We seam the case qwell
1 was just a malty bank and I

have the impact ol
Cruse " .4

I
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Risky Business: Companies Are Finding It Difficult
Now to Obtain Liability Insurance for Their Directors

Lonfium .1 Yam Arai No
Le or I Wirpry mantled unferwrit
us it N FA, a mow nundger with
Oilman b.1.1 ' InsoranCe Ou . esti
mates that the usdulry s r panty to h.
Hr shout give mill on a Year al ILMO
now solid shall of the market, beg
OnAPPeAred

Ikon this year, Die0 premiums for
large cum .. werecgten lest than DM
Nu fur as much as SIN Mantel of borer
Age Now Ill Illy companies an luring
truubh buying mute Wan s million
cue rrrrr and premiums ig more Wu SI
nallion Ate gammon, brokers say Far tl
amine allied Corp , Ix big chemical and
electrum. coni ern, mid WM for 1360
imamate Is year This ye ,r according
to W proxy statement, Allied is Prue
sHl L.A1 The amount or emerge wAsn I
duckaud u miner year

Further ConstrICUall
TM am, of the market a extremely

OIIIKYIi sus Jaw& P Denleasandro,
die la Wein it N41101441Oillyn Mrs baser
anal& , .Milencau Isle ruanonal Croup
Inc all And one ul the lArgeal rimming
INTO underwriters ' 11 t 'grumpily cleAr
MAI the D&O market a going to constrict
ern further before our eyes

Among hear that hoe withdrawn from
lie twine. ire Versa s Owner insurer
SWUM Insurance Co, a man 01 Katy In
*Mew Inc and Harr InsurAnce Co a

tun ul CIlY hiresting Lt. Scanlon/ Iwo
axe Group a mat of ITT Corp and Crum
& Forster a unit al Xerox Corp say that
they art being more selective In deciding
whom to curer

In reAfeme to the lightening market,
klapsh & McLennan Inc the world s Lag
est insurance broker, has said DW pa
hoes mil tx offered by 4 new Insurer that

Lb organizing to provide WW1), cover
air for leo conlin.11113 The BOY insurer
which will to uwind Ly la punt yholutrs ts
to offer SW nuIIMI 14 D&O coverage to
each consume policyholder The corer
age howtser will pay only the Amount or
(Wins In extrab ruillal On I VS
n0111011 Mt, fur 'await it 'mold pay US
uul

Minks And Units currently an haring
an ritually tough time 'Indus Dir0 in
&inane !mean and wale:writers say
That s 4Caus of All increAm in suits
at./111.1 directors by federal regulators as
well As two highly punlitlied sUILS by
banks AgAtilsi former officers and 79 bank
Lolums lan year 11 Mg Depression roc
tea

hhtinnIng Banks
illianC141 inalitulions. banks u pani

cold r are cowdend person, non grata
It mum iftsurancr companies says Albert
&drawn a in.malug director in charm
ol Dint covetage al Marsh & altLenn.
Chubb Ltarp and Continental Corp two
major visors rs ray 114n they hare MINA
WrIlIng new Dint {oboes for bangs and
thrifts

A miller problem for Masters ts Mil the
federal Deposit Insurance Corp and Me
Federal haulm and IA. Inan.-411te Lore
are routinely filing SAILS aping the dam
tors and officers ol failed banks Ind
Limits buying to collect on D&O ponces

Thd hull tamed many insurers to ft.
tunic LAO palsies to exclude chums stern
ming from lawsuits by regulatory seen
Ns NO private Insurance company
smuts lo fund the federal gurenimeim
says Mr Fuh y of CNA ' We feel that s ba
11,111y rue that Cal I be undenuni
fen

TWO nays halliS have stunned insurers
suing their awn employees utter Dint

tehtln Q Winfuthin Bank ham seed
us Werner titters lot SITS WW1. Ulu
mg rim/home In baying loam Wm Pew
mauve Bath And Bank ol Amens hos
stud ow wrest and six Winer eMplOyOU
for than Alleged role in a 1110flgatt-hielled
securities sandal Mal eau Use bank Mb
mdliun

Canceled Polley
sat O amenca's D&O Monaco wu

eanceltd shanty alter the Ismail was
filed The lawsuit 'nearly was contrary to
Ow writ and intent Inland the policy "
bad Anthony Lwow, a lawyer for we hi
the Ignorers, Wisecaslo based Employers
LOSWIIICO o1 Wn1114111

178

Other limners agree ANI several In
cloduig National Mum Fire, Crum & For
Mr and CIA. have Mangod piny lam
page to make that point The ece
pi i laYe dal en tourer seal anitr
claims nisallAg front a milt by a cowered
panne or IXIMpilly against alitther cos
ered by Ile SAW Paler

To restore 14 Worm/ owner, Bank
o America set op Re own Insunince sub-
sidiary In the UMW Islands Another
Si Framiscabasad company PacIte :ass
IS Electric Co, also let up as own Insurer
after pan of nu D&O coverage was ea.
mW

By eilAblisklad Re Wm Inman wet.
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Risky Business
Liability Insurance Is
Difficult to Find Now
For Directors, Officers

Suits by Shareholders Cabe

Premiums to Skyrocket,
lusuris Cancel Policies

Bight Prom the Board Room

By DAM 8 Ilium
n net/. a/ Too Vt., 51...1.104.,

Wile. Verna Corp s SkAuto based Oil
411.1 c.II drilling company km Ito 12

11111
Non diectun and drat rs nouraiice unorr ix. I at 111411111 1141101 its live mutat ill
nylon 11011

11 just a nutter of self merest
nays W Cropan Lord a Verna director
who wiped rather than sera, withouttin
insurance, which protects asaing lawsuita
by daemon...I Aeolic/den

I pm can t ailed to rancor nip per
i0141 sue- the :411 iIya uar leyear
rad air land, a wealthy Wonian businessin The legal prolethimi gnaw: out

r) place II Cal a pocket Aid I
sawn. 10 love nuclei
tneidta 1.41 year fowlers and

res lialoolly aiwYra.. r knrwn as0.0
1401 W.c n 1114111 / y m M ..p tad Wano

It' WI .4 IN I u11114111.) 11141 pay be pre-
01 i0 one 110.1104. II has become expert.
sr and scarce Lad that has 'parked
Ir Ilul many corollao will lobe out

Weenies and had II lard lo replace

U fur More
moan. tor DDO coverage are any

win In" three tu tO O'Dea higher than
lb Writ 111.1 year Insurance broken
Sala VW d atonal all cam a the higher

oils See buying less cuversee
num., are Ming because insurers

hay fiend heavy Woes on INN policies
and rum tatter louts alatail As re
soli wren are palling out of the UDC,
Iwo a reducing the supply 01 coverage
as land is wending

titularly hard tut have been bank
and gas. Arid cOmptiler Inualrlra

',ler el colt Insides in these indunr 'es
harm Loki 11111 lelifteelltg lawsuits
against directors.

human also are shying away from
o0np,m et i Pa lity NI IS takeover lights aid
Iron. la 111,411 and dm culls rnis ruin. rd

II big io.11011111 w 10.14, I ly
doom
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Decludng Coverage
bleantenik Use bandlul Cl wavers am

stili write 0410 coverlet are bang Mean
Lace of the Setters Markel by chairing
policies W elongate tenets types of
calms

Surat onapnatea unable to bay ail or
pan et the coverage they wont. Mee get
up their own insurione etheathanes And
insurance experts peedki Oil more and
more compaittes will Pod tleaslielecs. has
Verna berth of coverage

That Math some detaors to want tan
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Mr. FLORIO. I express my appreciation to the entire panel.
Might I ank the two representatives of nursing interests, whathas been the rationale that has been put forward by the insurancecompanies in denying coverage if, in fact, the information you pro-vided to us is correct, that the good loss experience in the area ofmidwifery is particularly to be contrasted with the experience indealing with obstetricians?

There is certainly not a loss situation. What has been the state-ment that has come back to justify the unavailability of insurance?Ms. Mc Mica. The main :statement is that we have had primarycarriers who were very interested who could not find any reinsur-ance, and since we do feel that it is necessary to have milliondollar coverage, that has been the major stumbling block.
Mr. non). My question is: What is the rationale that has fil-tered back? We are going to hear from a reinsurance person today,but has any representation been made to you as to why reinsur-ance was not available to the primary carriers?
Ms. Mc Hum'. One of the problems that seems to be a subthemeto all of this is that of predicted risk rather than looking at ourclaims record. People frequently equate the practice of nurse-mid-wifery with the practice of obstetrics. I think that is a crucial dis-tinction that people that remember that in order to remain certi-fied, a nurse-midwife deals with the healthy mother and has aclear-cut referral system for the mother who has medical complica-tions.
We do not do surgery, forceps, or breach deliveries, or many ofthe high-risk situations.
Mr. FLORIO. You are just saying it's just lack of knowledge.
Ms. McHticii. We feel that is a great part of it.
Mr. Promo. That is ironic because one would think with a recordbetween the two professions, the interest, having an interest inmaximizing its rate of return would almost seek out a practitionerwho is going to be less of a problem in terms of claims paid out,and that one would hope that there is sufficient interest in findingout the facts so as to be able to carry out one's own self-interest,whir ,i in this case, if the representations are correct, it is in theself .nterest of the insurance company to seek out and provide cov-erage to those that they would be inclined to pay less out in termsof claims.
Ms. McHuGH. One would hope that, Mr. Chairman. It doesn'tseem to have been what has Iv peened. And I am sure you areaware of the panic within the insu.:Ince industry when the word"obstetrics" is mentioned because of the long statute of limitations.
Mr. FLORIO. Let me ask our public officials, representatives from

public agencies. When I was associated with local government inthe local city attorney's office a while back, we had a trauma with
worknie-I's compensation insurance. The insurance companieswould not come forward. The municipality decided to become theself-insurer, and it worked fairly well.

On the basis of astounding facts that Baltimore has presented tous, what is it that would prohibit the city of Baltimore or anypublic authority from operating, assuming they had minimal in-vestment to rt some qualified, competent people to run it, to takethe one-half million dollars' worth of premiums over the last
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number of years, put them into investmentsor rather the 6 mil-
lion dollars worth of premiums, and pay out the one-half million
dollars' worth of claims and, in a sense, run it itself in a way that
would give you the same return the insurance company has gotten?

Mr. PRESSMAN. Mr. Chairman, the city of Baltimore did go that
way in regard to liability insurance. We now have a fund which is
administered by the law department, and we have found that that
fund has grown as a result of our having made contributions
during the budget process each year and having reached a point
where we made out a lot better than the insurance companies
claimed that they did.

That is in regard to a remark made by Mr. Nader and others
here today that the insurance companies set aside a reserve and
they don't spend that much. They put that aside, and they are per-
mitted to show on their books that they lost money when they
make money.

I would like the insurance companies to answer that because
that is something that ought to be addressed by the insurance com-
panies.

Mr. FLORIO. Why wouldn't the insurance companies' response be,
if you are correct and Mr. Nader is correct: You do it. You go and
utilize the rnneys. You follow the same practices. They maintain
you are understating risks, you maintain they are overstating
risks. Isn't the answer as to who is correct whether you can dupli-
cate this? And if the insurance companies and the position of the
industry is imorrect, what will happen is you will be able to take
away their market. Ultimately they will find themselves out of
what you maintain is a lucrative field.

Mr. PRESSMAN. The insurance companies show losses, as I stated
before, by having reserves which are unrealistic. They are above
the amount that are required for reserves. They never pay these
moneys out.

Now, the city of Baltimore has resorted to self-insurance in
regard to automobile liability end in regard to other liability, and
we are satisfied with what has happened a result of that. How-
ever, we feel that we should know when we make a budget up that
we are going to have a certain amount of money to appropriate in
each department. We want to be certain about what the tax rate is,
and we are required by law to provide a certain given, fixed-tax
rate, and we need to do that in order to be able to comply with the
requirements under the city charter.

So we have gone as far as we should go in regard to having self-
insurance, but we decry the fact that the insurance companies
have not furnished the necessary information that would be neces-
sary in order to check them out to see if they are really losing the
money that they claim they are losing, and we don't think we
should go without having proper coverage.

Now, you take the city of Sykesville that I mentioned before.
Those members of the administration Cat were elected officials
jilat resigned rather than to assume that responsibility.

Mr. FLORIO. Those numbers that you put- forward are very star-
tling, very impressive. You have $6 million in premiums coming in
to the insurance company, $500,000 going out in claims. Dc you
have any idea how much of a reserve was set aside by the insur-
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ante company so that we could get some sense of the rate of returnto the insurance company?
Mr. PRESSMAN. We do know they received over $6 million in pre-miums; we do know that they paid $506,000 in losses. And therereally is no teed for us to know what their reserves are.
Mr. FLORIO. There is if you follow the insurance companies' ap-proach, saying that if they were required to put $4 million aside in

reserves, they couldn't be using, they would regard that as not abenefit to the company. Whether it is or is not is open to dispute.But I think it b important for us in our factual investigation totry to get some sense as to the validity of the arguments of all theparties.
If the r Iswer is you don't know, that is fine.
Mr. PRESSMAN. Mr. Chairman, they never told us. We don'tknow.
Mr. KOPEE. I have that. By New York State law they must pro-vide that to you. I have those statistics, at least for our particularcase.
Out of $1,179,000 in premiums, the lossthe projected logs for 3years was $3,464,000. This is in the packe. I submitted. Of those,naid claims were only $517,000. The rest is reserves.
Mr. FLORIO. Could you go through that once more, please?
Mr. KOPKE. That certainly inflates the loss ratio.
Out of let's say $1.2 million in premiums, the total loss projected

for 3 years, let's say $3.5 million, $500,000 was paiu to claimants onclosed cases. The rest all remain open and as reserves.
Now, if you project that same proportionate settlement of the re-serves, you will cut that at least by 80 percent, that reserveamount.
Mr. PRESSMAN. That verifies Ralph Nader's contention that theyput more :a reserves than is absolutely necessary.
Mr. KOPKE. That shifted in the third year with our company, be-cause they realized the surplus they had to put away due to NewYork State insurance regulations. The surplus reduced significant-ly in the third year, in order that they still be able to write someinsurance.
Mr. FLORIO. The reserveswe will get this from the insurance in-dustry people as wellthe reserves are a source of investment

income or not?
Mr. KOPKE. I can't speak to that.
In New York State we have reviewed the possibility of self-insur-ance. We most likely will be doing that with all housing authoritiesand the Federal Department of Housing and Urban Development islooking seriously at it at the Federal level.
Mr. FLORIO. Mr. Lent.
Mr. LENT. I would just like to ask Mr. Pressman from Baltimore,

when we talk about these reserves and we conclude that Ralph
Nader is therefore right, aren't we overlooking an important point;
that the Mates require the insurance companies to establish thosereserves?

Mr. PRESSMAN. They are following the law, but they don't re-quire them to inflate them, and that is what they have been doing.
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Mr. LENT. You are saying that there are companies that you
know that are keeping moreallocating more in reserves than the
law requires them to?

Mr. PRESSMAN. Yes. I am saying that. And I
Mr. LENT. Because most companiesmy understanding is that

when they have more money than they need to keep in reserve,
they pay that out in dividends if they are a stock company, or
theythat's a profit.

Mr. PRESSMAN. Fine. They like that. They want to pay dividends.
They want to please their stockholders. But, they take advantage
of people who are insured.

Mr. LENT. Well that is what we are trying to find out here,
whether they are taking advantage. You know, we see that they
are losing money. So we query whether they are taking advantage,
or maybe the laws of Maryland or New York State require too
much to be held in reserve.

But I think your story and _Air testimony demonstrates pretty
well why a company might have to establish a reserve. You are
pointing out with this chart, you say 18 years before 1985, you paid
$6 million in premiums, and they only paid out $500,000. There-
fore, their profit is $5.5 million.

But you also admit that in 1985 you had a big loss in Baltimore.
Mr. PRESSMAN. That's true.
Mr. LENT. And you are now looking for $3.3 million, which is

probably a higher amount than the amount of the premium you
paid in the year of the loss.

Is that right?
Mr. PRAM:WAN. I maintain that the insurance company has no

right to make up in one big rush, one big hurry, all the money that
they had to pay out in 1985.

You carry insurance in order to get protection. You don't carry
insurance in order to have to paymake up for whatever the in-
surance company has to pay. You want protection.

You do not want to have to pay it back in a hurry.
Mr. LENT. Well, unlike some of these other witnesses, you have

the ability as a municipality to self insure. And to a certain degree
you have self-insured.

Mr. PRESSMAN. That's true.
Mr. LENT. But for whatever reasonand I don't know what it is,

ma be you could tell usyou have not self insured with respect to
property

Mr. PRESSMAN. We may be forced to. We may be forced to do it.
But what I am saying is that cities like Sykesville should be consid-
ered, too. They cannot solve their problem by self insurance.

Mr. LENT. And in 28 States the community governments have
convinced State legislatures to pass laws limiting the liability of
municipal officers, city mayors, trustees, and so forth, and capping
municipal liability awards.

I don't know whether Maryland is considering that.
Mr. PRESSMAN. I would say in Maryland we want to protect the

people that need protection and we do not want to impose on those
people who can't afford that protection.

1
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Now in regard to the doctrine of sovereign immunity, I havealways felt that there should be a limit, a very big limit on the useof that term, that the king can do no wrong.
However, I would suggest that from my viewpoint it would be ac-ceptable if you would eliminate the punitive damages and justmake those people whole, who were wronged by someone's negli-

gence. And if something has to be done to protect those that needprotection, then perhaps the way to go is by eliminating punitive
damages.

Mr. Lri.r. I think that is one of the things the insurance indus-try will _ilk about later today, if we ever get to them, that these
treble damages and punitive damages is something that is inflatingthe cost of insurance for municipalities, for one.

In Baltimore you have some Superfund sites, don't you? Toxicwaste sites?
Mr. PRESSMAN. Yes, we do.
Mr. LENT. I know Ccngresswoman Mikulski has been very vocalabout certain of those sites in the city of Baltimore.
Now, it is possible that claims will be filed by people who con-tend they were injured as a result of thoseoperation of thoselandfills, some of which are operated by the city. Is that correct?Mr. PRESSMAN. That's true.
Mr. LENT. Sc, that maybe it is a good ideaand we have no wayof knowing the extent or the magnitude, or how far back some ofthose claims will reach.
In Jackson Township in New Jersey, the town was sued for wallcontamination from landfills, and the judge went back years andyears on old insurance policies and held the companies liable.So, it is possible, I suppose, that in addition to that $3.3 millionclaim you have for the fire against that $6 million, you might havesome landfill claims, toxic tort-type claims.
Mr. PRESSMAN. That's true.
Mr. LENT. That would reach back and the city of Baltimoremight be clamed glad they have got those reserves, that the insur-ance company had those reserves.
Mr. PRESGMAN. We carry our own self-insurance for that purpose.So, if we have any claims of that kind, that wouldanother thing Iwould suggest to be looked into is the matter of the rule that I be-lieve is prevalent in all the States. And that is that when you havea child, a minor that is injured, that it could take 20 years before aclaim is established. And it may be something for the States to con-sider. That is to make a change in that rule so that there would bea shorter period than 20 years before it is established as to howmuch is owed.
Mr. LENT. Well, some of these toxic torts, whether they are chil-dren or older people, may take 15, 25 years before they manifestthemselves in a tumor or a lung problem.
Mr. PRESSMAN. That's very possible.
Mr. LENT. So, one of the problems the insurance companies haveis that the occurrence or accident has been ruled by the courts notto take place in one cataclysmic instance, but in many cases over aperiod of years. And these companiesone company someone wastelling me was held on a 1911 insurance policy in the 1980's. Theyreached back.
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And in some cases, where a company had issued over a period of
years on an annual basis, a policy to a company or a municipal-
ityI forget what it wasthe judge went back and stacked those
policies one on top of the other and totaled up the liabili' ----let's
say it was a $1 million policyevery year for 20 years. he said,
well, your liability is $20 million, and added them all together.

So, the companies are pointing to tba tort system.
Mr. PRESSMAN. Did the companies shar for all those years
Mr. LENT. It was one company, they had been very faithful to

one company and added it all up. Then there were other compa-
nies, other cases where they comingled the different companies.

I was wondering, as comptroller, if you could recommend to the
city or the city council that they might not look at this self-insur-
ance.

Or your reason for not going self-insurance may be that the risk
is too great and you would rather palm that risk off on the insur-
ance industry, insurance company.

Mr. PRESSMAN. When we set the tax rate we would like to know
that the amount that is appropriated would do for the year, and
that's it.

Mr. LErrr. But you are self insured for toxic landfill, you are self-
insured for automobile and liability.

Mr. PRESSMAN. We have the funds to take care of that, that are
appropriated each year, in order to accumulate a fund.

Mr. LENT. Why do you have to carve out this one exception for
property insurance?

Mr. PRESSMAN. It is more than an exception, in that we have a
number of types of insurance that we have to carry, and we want
to know that it is going to cost so much money for the year. And
we would rather have it fixed.

In fact, the law requires that we have it fixed. We have the tax
rate intact so that we know how much of a rate to charge each and
every property owner.

Mr. Fumuo. Will the gentleman yield?
Mr. LENT. That is insurance. You are, in effect, setting up a type

of an insurance system, are you not?
Mr. PRESSMAN. Yes.
Mr. Fwitio. If the gentleman will yield.
Mr. LENT. Yes.
Mr. Flom. I'm not sure I understand. You are not talking about

anticipating long-term payout. You are talking about what you
need for the year. You need a payout for the year of a premium, or
you need a payout for a year of an appropriate contribution to a
reserve if you are going to be a self-insurer.

Mr. PRESSMAN. For example, in 1914 the city of Baltimore went
to a system of insuring over $200,000 and less than $2 million. This
has proved to be very advantageous from the taxpayer's stand-
point, because it cost us a great deal less money to do that, instead
of insuring for everything.

Previous to 1914, we had insured the whole amount, just by
buying a policy. But there is an example where we have benefited
from using a deductible in the insurance in order to establish how
much money will be needed each year.
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And each year we have a certain amount allocated and appropri-ated for that fund until it grows to the point where, when itreaches $2 million, you don't need any more.
Mr. FLORIO. Let me express my appreciation to the panel. Thankyou very much
Mr. LENT. Mr. Chairman, I just wanted to touch on this. Since Iam a New Yorker, I was interested in some of the figures on insur-ance for public housing. And Mr. Kopke covered that.You indicated in your testimony that between 1978 and 1981 youwere paying $22 a unit?
Mr. KOPKE. Yes; each unit per year. So we multiplied that bynumber of units, of course, to get our yearly premium.
Mr. LENT. That just appears to me to be kind of a lowI have ahouse and the homeowner's policy is $400, I think, roughly give ortake.
So, it was $22 a thait?
Mr. KOPKE. Correct.
Mr. LENT. Then from 1982 to 1985 it dropped to $8.50 a unit.Mr. KOPKE. Correct.
Mr. LENT. Then in 1986 it is going back up.Mr. KOPKE. $123.
Mr. LENT. I thought the final bid was $55 a unit.Mr. KOPKE. No; we have not receivedwe received an offer of$55, which was withdrawn before we signed the contract. The onlyone we have received was in an open, competitive bid nationallyfrom a firm out of Arizona. The insurance company is out of Arizo-na, Great Global. And that was fromit was $120 for each andevery unit.
Mr. LENT. I am just reading from your testimony. A Schenectadyhousing authority managed to get an offer from Alexander & Alex-ander, a Texas firm--
Mr. KOPKE. That's the one that was withdrawn.Mr. LENT [continuing]. For coverage for $55 a year.So, you are falling back to the Connally quote, which was $123per unit.
Mr. KOPKE. Right; and that, in fact, was withdrawn as of the endof August.
Mr. LENT. What is the average population of a unit? Two, three?Mr. KOPKE. About 3.3 persons per apartment.Mr. LENT. So what are we talking about in Schenectady?Mr. KOPKE. Approximately 3,500 individuals. That is in thepublic housing portion.
We have another 750 in a private rental arrangement, whichagain would be about 2 or 3 people. Some 4,500 people.Mr. LENT. But the final, what these folks are going to have topay is $123 a unit. Is that like a two-bedroom?
Mr. KOPKE. That would be a two-bedroom apartment. Correct.What that would break down to would be on a different chart. Webreak them down per unit per month, so we can have it based ontheir rent, which comes to $23.92 per month for insurance coverageat the $120 unit premium.
Mr. LENT. Then you point out in your testimony that the lossratio is 293 percent.
Mr. KOPKE. Correct.
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Mr. LENT. So, unlike the testimony of the nurse-midwives who
have a very low loss ratio-

Ms. McHuGN. Very low.
Mr. LENT. You have one where the company was obviously losing

money at $293
Mr. KOPKE. Right; that was as a result, in our opinion, of the un-

usually low rate that was used.
If you use the 1978 to 1981 rate, they broke even.
Mr. LENT. During those years, presumably, you made out?
Mr. KOPKE. No question about it.
Mr. LENT. Then it went up in subsequent years.
Mr. KOPKE. It is the same philosophy of making up in one chunk

for a loss period.
I can understand businesswise, I would be making up for a loss

also.
Mr. LENT. OK. Thank you very much.
Mr. FLORIO. That's an interesting point, your last point. If one

follows the suggestions of Mr. Hunter or Mr. Nader in terms of
their analysis, the world view of insurance, your example with the
housing authority seems to verify what they are suggesting is reali-
ty. The $22 was there. In fact, has been reduced inappropriately,
they would suggest, to compete for dollars in order to invest.

As a result of that and the loss ratio you have, it is now going
up, they would say, to an extraordinary degree.

But, if the appropriate rate, that is the $22 that is appropriate
presumably somebody determined it was appropriatehad been
contained, and a 5-percent add on to that as they suggested, the in-
surance industry would still be doing well in this little microcosm
example.

Mr. KOPKE. We are anticipating a self funded program where we
charge ourselves probably between $50 and $70 a unit. But then we
would not have to contribute if the pool was not dwindled, did not
dwindle over a period of time. And then ve contribute as neces-
sary.

Mr. LENT. That fund would then be exposed to self-insurance
claims by not just the families that lived there, but by visitors?

Mr. KOPKE. A good deal of our claims are from visitors.
Mr. FLoitio. Yes, ma'am.
Ms. McHuGN. I would just like to again reiterate that it is fine

for the gentlemen at the other end of the table to be telling us
their figures. But, at least they have an offer to deal with. We have
no offers, and we are facing people every day going out of business
because we have nothing even to negotiate with somebody.

There are small groups like us who are just falling by the way-
side in the middle of this chaos in the insurance industry.

Mr. FLORIO. I find your situation very difficult to understand be-
cause I am working from the assumption that the insurance com-
panies want to make money, and there is nothing, certainly, wrong
with that. And why it is that someone has just alked away from
what, on its face, appears to be a legitimate moneymaking opportu-
nity.

Maybe from our next panel we can get some clarification on it.
Mr. LENT. Mr. Chairman, if I could just pursue that, because I

didn't ask the nurses any questions.

, .; i
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But you are able to get insurance, are you not, up to the first$100,000?
Ms. Mc HuGH. We have a tentative offer from a primary compa-ny to be the primary insurer for $100,000. However, we have madeit clear that is inadequate for our membership, and they have notbeen able to find reinsurance, even to bring it up to a $500,000level.
Mr. LENT. Why is $100,000 worth of insurance so inadequate, ifyou have such a great experience?
Ms. McHuGH. Because most hospitals, in order to get staff privi-leges, require $1 million coverage, just like they do for physicians.
Mr. LENT. I see.
12.,' as far as you are concerned, you could live with $100,000?Ms. MCHUGH. I think most members of the profession wouldprefer the million-dollar coverage. However, the reality is thatmost nurse-midwives work in hospitals and--
Mr. LENT. And these hospitals have these requirements?
Ms. McHuGH. That is correct. That is a nationwide standard.Mr. PRESSMAN. Mr. Chairman and members, I commend you forgoing into this very pres.!'_ng problem.
Mr. nom°. Thank very much.
We are now pleased to have as our next panel Mr. Frank Nutter,

president of the Alliance of American Insurers; Mr. T. LawrenceJones, president, American Insurance Association; Mr. John
Crosby, vice president and general counsel, National Association ofIndependent Insurers; Ms. Mavis A. Walters, senior vice presidentof Insurance Services Office.

STATEMENTS OF FRANK NUTTER, PRESIDENT, ALLIANCE OF
AMERICAN INSURERS; T. LAWRENCE JONES, PRESIDENT,
AMERICAN INSURANCE ASSOCIATION; JOHN B. CROSBY, VICE
PRESIDENT AND GENERAL COUNSEL, NATIONAL ASSOCIATION
OF INDEPENDENT INSURERS; AND MAVIS A. WALTERS, SENIOR
VICE PRESIDENT, INSURANCE SERVICES GFFICE, INC.
Mr. NUTTER. Mr. Chairman, members of the committee, we ap-plaud the initiative of this committee in examining issues sur-rounding the availability of insurance for certain commercial en-terprises.
We of the Alliance of American Insurers share the concern ofpublic officials, State and Federal, business, and the general public

about developments leading to restricted insurance coverages andaffordable insurance protection.
The property/casualty insurance industry is deeply disturbed

about the actions it has felt compelled to take in certain lines ofinsurance, and for selected types of coverage, and indeed welcomesthe commitment of affected policyholders and public policymakers
in restoring the environment in which these businesses operate tothe legal and regulatory stability needed to provide a responsive in-surance market.

Changes in our social, legal, and business relationships cause un-certainty in our ability as individuals and as businesses to assessrisks we undertake. Insurance is closely integrated in all such rela-
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tionships and is affected by these changes and by any destabilizing
factors operating in the legal or commercial environment.

A business or profession's inability to assess its risks is shared by
its insurer; an insurer's inability to assess that business' potential
liability exposure will in turn affect its policyholder.

The property/casualty insurance industry is not monolithic. As
each company evaluates its capacity to provide coverage and the
risk exposure of its policyholders, present or prospective, it cin re-
spond in only two ways. through its rates and the coverage it is
willing or unwilling to offer.

These individual actions have in recent months created availabil-
ity and affordability problems in certain lines of insurance. These
problems have highlighted for insurers and the affected policyhold-
ers, the necessity of addressing the underlying legal and regulatory
developments which have given rise to uncertainty in the commer-
cial environment in which these businesses operate.

For each affected line of insurance for which availability or af-
fordability problems have emerged, there exists a unique business
endeavor and a unique business environment, legal and commer-
cial. The underlying problems vary for each environment and de-
serve tailored solutions.

In our testimony, Mr. Chairman, we have identified those lines
of insurance for which we see availability problems and the under-
lying problems. But, I would like to highlight what we see as three
recurring themes in these areas.

The first such theme is the uncertainty in today's legal environ-
ment in which business operates. This uncertainty is marke(I by a
spider's web pattern of developments:

A shift in the courts from rules of liability based on fault to
strict liability by which injury or wrong is compensated regardless
of fault;

Dramatic increases in the transactional costs associated with re-
solving disputes;

A societal expectation of entitlement for monetary recovery for
every wrong, no matter how inconsequential but nearly always
well beyond economic costs;

A continual and rapid evolution of theories of liability leaving to-
morrow's tort law in a perpetual state of uncertainty;

A rapid change in the expectation of people for the duty owed
them by Government, business, and other citizens;

Judicial and legislative embrace of full liability for each party
contributing to an injury rather than the application of several and
identifiable culpability.

Many of today's availability problems flowing from the actions of
insurers can be translated into this message: Insurers aie not the
bankers of the tk rt system, and insurance, although perhaps the
most efficient risk distribution system ever devised, cannot finance
its uncharted and undescribable growth.

The second recurring theme in each availability insurance prob-
lem is the insurance industry's own financial plight, collectively
and individually.

In the aggregate, the industry is expected to complete 1985 as
the 7th consecutive year of staggering underwriting ?oases. While
1984-85 appear to be watershed years for an industry turnaround,
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the insurance coverages for these troubled lines are difficult under-writing challenges and generally proven unprofitable lines.In this environment an insurer must decide in which lines tocommit its capacity while seeking to assure its solvency and pro-vide for the insurance needs of the greatest number of its policy-holders. All insurers do not write all coverages. Often only a fewcompanies have provided insurance for a particular commercial ac-tivity.
When a major company or companies writing one of these diffi-cult lines must, of financial necessity, shift its capacity, insuranceavailability becomes an immediate problem. Other carriers nothaving the underwriting expertise, or F ?.rhaps the fiiiar_zial re-sources, cannot easily fill the void, particularly for coverages whichstand alone and are not integrated with other insurance coverages.The third recurring theme is the problems in the regulation ofbusinesses affected by these availability problems. In certain ofthese areas insurers have difficulty in risk assessment for lack ofregulatory controls or standards, and in others for burdensome reg-ulatory requirements.

Although insurers seek to mitigate uncertainty by encouragingloss control and safety engineering, insurers lack enforcement au-thority. Without Government licensing and operational standardsor meaningful private sector self-regulation, insurers and the busi-nesses they insure cannot easily evaluate acceptable business andprofessional practices.
On the other hand, imposition by Government regulation of un-manageable legal standards or financial responsibility require-ments that are not achievable by the businesses or their insurersbeg for insurance availability problems.
Insurers recognize the social and commercial necessity of theirproduct, as well as the integration of insurance with sound publicpolicy. The underlying problems in the environment of certainbusinesses as reflected in availability and affordability problemsfor certain coverages deserve thoughtful solutions by insurers,their policyholders, and public policymakers. These problems donot exist in all lines of commercial insurance, nor in all States, norto the same degree in each affectee. commercial activity.
The prospective solutions vary in their applicability to each suchproblem and to segregated geographical areas where the problemhas surfaced. What is clear is that the ' olutions should not be lim-ited to insurance.
What is needed in nearly every such troubled line is a stalebusiness and legal environment. What is required to achieve thatvaries by the nature of the underlying problem.We of the property/casualty insurance industry are workingwith insurance departments and affected businesses and individ-uals in all of those States where problems have been identified.We are not in the business of not providing insurance. It is inour interest to do so, and it is right as a matter of sound publicpolicy that we do so.
Thank you, Mr. Chairman.
[Testimony resumes on p. 208.]
[The prepared statement of Mr. Nutter follows:]
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STATEMENT

OF

FRANKLIN W. NUTTER

Mr. Chairman, we applaud the initiative of this committee in examining

issues surrounding the availability of insurance for certain commercial

enterprises. We of the Alliance of American Insurers share the concern of

public officials, state and federal, business and the general public about

developments leading to restricted insurance coverages and affordable

insurance protection. The property/casualty insurance industry is deeply

disturbed about the actions it has felt compelled to take in certain lines

of insurance and for selected types of coverage and indeed welcomes the

commitment of the affected policyholders and public policy makers in

restoring the environment in which these businesses operate to the legal

and .egulatory stability needed to provide a responsive insurance market.

Changes in our social, legal, and business relationships cause uncertainty

in our ability as individuals and as businesses to assess risks we

undertake. Insurance is closely integrated in all such relationships and

is affected by these changer and by any destabilizing factors operating in

the legal or commercial environment. A business or prlfession's inability

to assess its risk is shared by its insurer; an insurer's inability to

assess that business' potential liability exposure will in turn affect

its policyholder.

The property/casualty insurance industry is not monolithic. As each

company evaluates its capacity to provide coverage and the risk exposure

of its policyholders, present or prospective, it can respond in only two

ways -- through Its rates and the coverage it is willing or unwilling to
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offer. These individual actions have, in recent months, created

availability and affordability problems in certain lines of insurance.

These problems have t ;hlighted for insurers and the affected

policyholders the necessity of addressing the underlying legal and

regulatory developments which have given rise to uncertainty in the

commercial environment in which these businesses operate.

For each affected line of insurance for which availability or

affordability problems have emerged, there exists a unique business

endeavor and a unique business environment, legal, and commercial The

underlying problems vary for each environment and deserve tailored

solutions.

We follow with a review of each insurance availability problem and the

underlying causes unique to the problem. It is of note, however, that

three recurring themes emerge from a review of each issue. The first such

theme is the uncertainty in today's legal environment in which business

operates. This uncertainty is marked by a spider's web pattern of

developments:

1. a shift in the courts from rules of liability based on
fault to strict liability by which injury or wrong is
compensated regardless of fault;

2. dramatic increases in the transactional costs
associated with resolving disputes;

3. a societal expectation of entitlement for monetary
recovery for every "wrong" no matter how
inconsequential but nearly always well beyond economic
costs;
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4. a continual and rapid evolution of theories of
liability leaving tomorrow's tort law in a perpetual
state of uncertainty;

5. a rapid change in the expectation of people for the
duty owed them by government, business, and )ther
citizens; and

6. judicial and legislative embrace of full liability for

each party contributing to an injury rather than the
application of several and identifiable culpability.

Many of today's availability problems flowing from the actions of

insurers can be translated into this message: Insurers are not the

bankers of the tort system and insurance, although perhaps the most

efficient risk distribution system ever devised, cannot finance its

uncharted and undescribable growth.

The second theme which recurs in each availability insurance problem

is the insurance industry's own financial plight, collectively and

individually. In the aggregate, the industry is expected to complete

1985 as the seventh consecutive year of staggering operating losses.

While 1984-1985 appear to be watershed years for an industry

turnaround, the insurance coverages for these troubled lines are

difficult underwriting challenges and generally proven unprofitable

lines. In this environment, an insurer must decide in which lines to

commit its capacity, while seeking to assure its solvency and provide

for the insurance needs of the greatest number of its policyholders.

All insurers do not write all coverages. Often only a few companies

have provided insurance for a particular commercial activity. When a

major company or companies writing one of these

194
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of financial necessity shift its capacity, insurance availability

becomes an immediate problem. Other carriers not having the

underwriting expertise or perhaps the financial resources cannot

easily fill the void, particularly for coverages which stand alone and

are net integrated with other insurance coverages.

The third recurring theme is problems in the regulation of the

businesses affected by these availability problems. In certain of

these areas insurers have difficulty in risk assessment for lack of

regulatory controls or standards and in others for burdensome

regulatory requirements. Although insurers seek to mitigate

uncertainty by encouraging loss control and safety engineering,

insurers lack enforcement authority. Without government licensing and

operational standards or meaningful private sector self-regulation,

insurers and the businesses they insure cannot easily evaluate

acceptable business and professional practices. On the other hand,

imposition by government regulation of unmanageable legal standards or

financial responsibility requirements that are not achievable by the

businesses or their insurers beg for insurance availability problems.

Municipal Liability

The municipal liability problem can be traced to the erosion of a

well-settled principle of law that governmental entities could not be

sued without their consent. That is, the federal and state governments
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and municipal corporations which have power to legislate, as well as

counties, townships, and unincorporated divisions of a state,

traditionally were not liable for damages for their neglect of public

duty.

Since the mid-I970s, state legislatures and the judiciary have

significantly eroded the doctrine of sovereign immunity, particularly

as regards to municipalities. In some cases, amendments to state

constitutions or changes in state laws totally or partially abolished

sovereign immunity as applied to local units of government,

particularly as to municipalities. In aadition, the courts generally

hold that where the legislature by statute abrogates the immunity of

the state from liability, such laws also repeal the immunity of

municipal corporations, counties, towns, and all other political

subdivisions of the state.

The judiciary has played a significant role in eroding the common law

doctrine of sovereignimmuni,-y. Courts have used numerous theories to

find governmental entities liable. Typically, courts have held that

governments are immune in their "governmental" functions, but are

liable in their "proprietary" functions. Other courts have

distinguished between the general duty to the public and special

duties or relationships with a specific citizen, and have found

liability in the latter situation. Governmental entities have also

been held liable for damage caused by nuisance, and injuries caused by
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the use of highly dangerous agents, instrumentalities, or substances.

Finally, governmental entities have been held to have waived their

immunity to the extent that they have purchased liability insurance.

None of these judicial erosions are based on the constitutionality of

the sovereign immunity doctrine, but are rather judicially created

distinctions.

Not only have the courts eroded the doctrine of sovereign immunity,

they also found other avenues to create liability where none

previously existed. The courts have held municipalities liable for

violation of the constitutional rights of citizens and have also

required municipalities and other local government entities to

indemnify claims against municipal employees.

Recent surveys indicate the dramatic growth in the size of judgments

and awards against cities. Based on a 1982 survey of 937 cities, the

largest amount sought was $40 million. In 1985, the 1,244 cities

surveyed responded that the average claimed was in the $1004200

million range. The average award jumped from $230,000 in 1982 to $2

million in 1985. Additionally, the number of lawsuits filed against

public officials doubled since 1982.

Solutions to these problens are being actively considered by states,

including the reestablishment of sovereign immunity, at least on a

basis limited to certain defined activities; the adoption of better
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risk management activities (e.g., equipment maintenance, loss control

plans); improved safety plans; the elimination of some hazardous

municipal series (e.g., hazardous substance treatment or disposal);

and limitations on recciery of damages sought in citizen suits.

Day Care

Insurance availability problems associated with professional and

family day care providers are of recent origin. Publicity associated

with sexual and physical abuse in day care facilities is expected to

increase both the frequency and severity of insurance claims. The

potential of judicial application of absolute liability and the

probable delayed development of claims resulting from long term

evaluation of the day care providers have made underwriters cautious.

Attorneys are :-.ow seeking to circumvent policy exclusions for sexual,

physical, and criminal abuse by alleging negligent hiring in day care

centers.

A major problem in this field is the lack of licensing, background

checks, regulations, inspection and standards for the family or

home-based day care provider. While these day care services may

appear on the surface as casual day care accommodations, many are

indeed businesses and should be treated as such.

Insurers are working with insurance commissioners anA legislators in

several states to assure a viable insurance market for the
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professional and family day care providers. This includes evaluation

of homeowners insurance coverages to identify and define and

distinguish the family day care provider as a business enterprise and

as child care accommodation.

Liquor Liability (Dram Shop)

A recent National Commission Against Drunk Driving study estimates

that half of the 43,918 U. S. motor vehicle fatalities in 1984 were

alcohol-related, based on data from 16 states that test the blood

alcohol levels of all drivers involved in serious accidents. The

frequency of alcohol-related traffic accidents and fatalities is

currently receiving widespread public attention.

There has been strong public clamor over the past decade for

enactment of otricter laws aimed at reducing the number of intoxicated

drivers on this road and for enforcement of those laws once they are

enacted. Another perceived means of deterring drunk driving is the

enactment of "dram shop" laws which specifically establish the civil

liability of a liquor licensee who sells or provides alcohol to a

minor or other intoxicated person who later causes a motor vehicle

accident.

Over two-thirds of the states have either dram shop laws or common law

liability for the sale of liquor.
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In most states, the current availability problem in liquor liability

insurance is primarily for those liquor licensees who try to secure

only dram shop insurance (monoline coverage) rather than for licensees

who secure insurance as one part of a commercial lines insurance

package.

Even when dram shop coverage is written as part of the commercial

insurance package, commercial lines underwriters on both new and

renewal business are looking at the individual insured more

selectively in terms of risk characteristics and claims experience.

The reason is primarily the increased public awareness of the dangers

of drunk driving, which in turn has led to the recent large court

verdicts and settlements in dram shop cases. In the changing climate

surrounding liquor laws, insurers believe that they can no longer

adequately assess their exposure under dram shop policies.

The dram shop availability problem has also been severely aggravated

by the financill difficulties of some of the major insurers of this

line.

One of the effective solutions to the dram shop coverage problem has

been developed by the liquor licensees themselves. Many of the

restaurant and tavern owner trade association groups, through their

publications and meetings, are developing effective programs to
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encourage responsible liquor consumption by the public. Activities by

the liquor licensees include elimination of happy hours, curbing of

2-for-1 drink offers, elimination of ladies' nights, and development

of "designated driver" programs.

Another effective solution to unavailability of dram shop insurance is

legislation to abolish or improve the dram shop laws and to implement

tort reform both generally and specifically as that reform relates to

liquor liability. Laws were introduced in several states to abolish

or severely limit dram shop liability on the basis that such liability

should rest solely or primarily with the intoxicated person.

In addition, insurance coverages can be more predictable if a

reasonable limit or cap on damages which may be awarded under a dram

shop statute, both per person an' per incident or occurrence is

instituted.

Medical Malpractice and Nurse-Midwife

Until recently, medical malpractice insurance suffered less from

availability problems than affordability problems. Recently, however,

the availability of coverage for certain specialties have emerged.

These include nurse-midwives, obstetricians, gynecologists, and family

practitioners doing some obstetrics and pediatrics. In addition,

insurers, including non-traditional insurers such as those owned by

the medical profession, have reduced contract limits and coverages.
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Insurance coverage for nurse-midwives that is not integrated into a

complete insurance package for physicians and related professions has

been difficult to place. Insurers are concerned about the training

and experience of those in this profession in light of the degree of

risk and potentially high liability exposure associated with their

medical practice.

Medical malpractice insurance is written both by specialty writers,

usually physician sponsored, and insurance companies. In addition, 10

states have active joint underwriting associations comprised by law of

licensed insurers in the state. In 1984 more than half of all medical

malpractice premiums were written by specialty writers. Of the top 20

companies, 12 are specialty writers and, with the exception of 2 or 3,

all were formed after 1975. Over the period 1980-1984, nationwide,

the combined medical malpractice carriers reserved $1.61 in claims and

administrative expenses for each premium dollar earned. The obvious

financial problems associated with this financial picture, however,

are limited to a few states where rate increases have been

inadequate. Thus, a core problem associated with inadequate medical

malpractice coverages is the lack of adequate rates approved by

insurance departments to support growth in capital and surplus.

Inadequate rates give rise directly to solvency and financial concerns

and limitations on coverage availability.

The reforms suggested for medical malpractice proceed from the basic

notion Lhat th availability problem can be managed if the rise in
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claims frequency and severity can be controlled, if incidents of

actual malpractice can be redu...:.d in number, and 11 the predictability

of long-term risks can be increased for companies writing coverage.

Peer review in the medical profession is vital ana must be made more

effective in reducing the incidence of malpractice. Mandatory

sanctions should be provided by statutory enactment so that not all

decision-makiug in peer review will remain discretionary. Doctors and

other health care providers should be requited to report their open

and closed claims record prior to licensing, and a claims record

including a specified number of awards over a certain amount during a

specific time period am.ad be establishe as grounds for uandatory

non-licensing or suspension of a license.

Hospitals should institute risk manar,,ment programs which will monitor

the competence and claims records of practitioners and which will

impose sanctions if standards are not met. Hospitals should require

d-sclosure of claims records including all judgments, settlements, and

pending claims before granting privileges.

Immu6ity should be provided by statute for all persons engaging in

good faith in peer review or retorting.

The most effective option addressing the medical malpractice

availability pr,blem is tort reform. One of the most significant of
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these tort reforms is the enactment of caps or limitations on the

total amount of damages which may be awarded in a malpractice action.

Where the enactment of a comprehensive cap covering all damages is not

feasible, a cap covering the damages most susceptible to jury

inflation, non-economic damages, should be enacted. Non-economic

damages include pain and suffering, loss of consortium, loss of

society and emotional distress. An absolute bar to the award of

punitive damages should be enacted; where this is not possible, caps

should be imposed, and a higher standard of proof should be required

which would ideally limit awardsto only those cases where willful and

wanton action, fraud or malice can be shown beyond a reasonable

doubt.

A group of reforms which deals chiefly with procedures for bringing

and conducting malpractice suits have been suggested. A plaintiff

should be required to file a notice of intent to sue prior to filing a

complaint, and should be required to accompany his complaint with a

certificate of merit from a health care provider of the same specialty

as the practitioner being sued. Mandatory alternate dispute

resolution mechanisms should be enacted. All claims should be

required to go through a screening panel to determine if there is a

reasonable likelihood that the plaintift is injured as claimed.

Sanctions, including award of attorneys' fees and costs, should be

taxed x6..inst plaint ffs bringing frivolous claims. Provisions making
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inadmissible evidence of a plaintiff's compensation from other sources

should be abolished, and a provision for the offset of collateral

sor-ces should be put in place. Provisions stipulating that the

partial payment of a claim shall not be construed as an admission of

liability, and that evidence of such partial payment is inadmissible

should be enacted. New standards for expert witness should be enacted

requiring that they be licensed practitioners of the same specialty

and from the same locality as the defendela practitioner.

Courts should require medical malpractice juries to bring back

itemized verdicts, separating awards into amounts for economic and

non-economic damage and into amounts for present and future damages.

Courts should allow the payment of awards by means of structured

settlements; periodic payment of awards should be allowed where the

parties agree to such payment.

Directors and Officers Liability

Some problems in the availability of insurance for directors and

officers of corporations have been identified.

The coverage limitations and rate increases stem in large part from

the well publicized financial and management problems of the U. S.

banking system. Specifically, these problems have generated Insurance

claims not heretofore experienced:

o Banks suing some of their own managers and officers
and attempting to collect on their insurance.
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o Federal agencies that insure failed banks suing

former officers and directors for mismanagement.

o Court decisions holding officers and directors to an

increasingly strict standard of conduct by reducing
the scope of the "business judgment" rule.

o Decisions made when a bank is unhealthy (as the
industry has recently been) tend to generate more
lawsuits.

Solutions being pursued include coverage changes to exclude certain

volatile liability to allow broader coverage for standard risks and the

evaluation of bank captive insurers and bank insurance pools.

Motor Carrier Liability

Against the background of generalized property/casualty insurer

problems, the requirements for high limits of liability as mandated by

the Motor Carrier Act of 1980 and the Bub Regulat)ry Reform Act of

1982 have placed a severe strain un the capacity of insurers and on

their ability to accurately ascertain a financially sound course of

action.

In addition to excessive financial responsibility limits of these

statutes, other reasons for the current problems include:

o Deterioration in the quality of risks, particularly
with regard to marginal operators and new operators
who are less financially stable and have no safety
record in their operations.

o Further, a number of states including Colorado,
Connecticut, Indiana, and Pennsylvania have enacted or

introduced within the lust year, legislation which
extends the federal financial responsibility

requirements to risks operating intrastate.
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Solutions to availabi'ity problems include the redefinition of the types

and sizes of motor carriers and passenger carriers required to carry the

higher limits. In this context, an attempt should be mace to exempt

local carriers operating only intrastate from the federal requirements,

leaving them to be separately regulated by the states. Other exemptions

might be considered for carriers having only slight exposure to loss,

based on maximum quantity and/or frequency of hazardous materials carried.

Asbestos Removal

Because of federal pressure to survey public buildings, particularly

schools, for asbestos exposure and to remove or encapsulate the asbestos

discovered, there has been a rapidly developing market for asbestos

abatement contractors and rising parental concern about asbestos in the

schools. Efforts are being made to do something about asbestos in a

relatively wort time. Consequently, the demand for contractors exceeds

the supply of qualified and experienced contractors. While some of those

that have been in the business and have established a relationship with

an insurer probably are able to find general liability coverage, others

have not. Those that are new to the business are having the greatest

difficulty in finding coverage.

Insurers are reluctant to provide coverage because of the inexperience of

many contractors, the concern about the long latency diseases associated

with asbestos, their bad experience with asbestos product claims, the
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lack of accepted standards, fear that state-of-the-art performance will

pose no protection from future findings of liability, the likelihood of

only a limited business relationship with the contractors involved,

limited knowledge of this degree of hazard of asbestos in a nonwork

setting, and a reluctance to risk surplus in a new area. Furthermore,

asbestos once removed must be disposed o' creating the potential for a

future Superfund-type liability.

We suggest that states need to develop standards for removal of asbestos,

license those involved and provide either immunity or furnish

hold-harmless agreements to contractors for non-negligent behavior in

compliance with governmental standards.

Pollution Liability

At the center of problems associated with the availability of pollution

liability insurance is the fact that liabilities against policyholders

for cleanup, personal injury, and property damage are created by multiple

federal and state statutes as well as by common law. Interacting with

is are court interpretations of prior insurance contracts expanding

coverage beyond that which insurers intended. As a result, availability

of insurance for current pollution liability is significantly influenced

by insurers' concern about potential unanticipated past liability; the

magnitude of potential pollution liability, both past and future; the

seeming inability to use contract language to prudently limit insurers'

exposure; the complexity and expense of underwriting the coverage; the

208



205

- 18 -

unsettled state of the technology used to dispose and clean up toxic and

hazardous substances; the fact that demand for coverage has been confined

mostly to entities with * high probability of sustaining large losses,

causing problems in risk spreading; and a civil justice system that

continues to create new theories
of liability and to expand older

theories.

Further adding to inenrer's uncertainty is that these other events

occurred at a point in time when
environmental impairment liability

insurance less just beginning to be offered by relatively few writers and

little claims data was available.

In discussing solutions, it is necessary to separate fundamental

solutions from short-term transitory ones. Furthermore, solutions for

one statutory problem may have relevance in other settings but require

separate action. Amendments to the Federal Comprehensive Environmental

Response, Compensation and Liability Act (CERCLA), the Superfund law,

also would be applicable to the state copies of Superfund (about 40

states). Moreover, amendments may be necessary to one law only to

increase the likelihood of coverage under another. For example, one

factor in the lack of available insurance to meet the financial

responsibility requirements of the Resource Conservatiol. and Recovery Act

(RCRA) is the felt that today's Reit/. sites will become tomorrow's

Superfund cleanup target. It also must be recognized that sometimes two

events converge to produce a problem. For example, the insurer problems

209



206

- 19 -

with Superfund are the result of the provisions of the Superfund law, as

administered by the EPA, interacting with state ccurt decisions reading

out coverage limitations or exclusions in insurance policies regarding

pollution liability.

Problems under the federal Superfund law include:

o Retroactive Liability--The provisions of the Superfund
law app y retroactively to owners and operators of waste
sites, transporters, and those who generated waste
disposal at the site.

o Strict Liabilit --Liability exists even though the
responsible party's acts or omissions were not the
proximate cause of the leak and even though the
substance leaking is not that deposited.

o Joint and Several Liability--The majority of courts
ruling have held responsible parties jointly and
severally liable and ignored degree of contribution to
the toxic site.

o Excessive Transaction Costs--The present responsible
party approach to Superfund combined with joint and
several liability has resulted in high transaction
costs. The monies spent by EPA could better be used to
clean up sites while insurer., have faced investigation
and legal costs that frequently are far in excess of any
potential Superfund cleanup share.

We support amendment of the Superfund law to provide that policies written

before Superfund was first enacted in 1980 cannot be interpreted to cover

pollution liability for losses_ occurring prior to that date. It is our

preference that the amendment be applied to state law as well. We also

support other critical amendments to Superfund reauthorization.

Modifications of the law's joint and several liability provision which could

relieve some pressure on insurers in retroactive cleanup cases include (1) a
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defense for de minimis contributors to toxic waste sites; and (2) an

apportionment requirement. A state-of-the-art defense for toxic waste

generators, transporters, or disposers would help to assure fair application

of standards.

We also support changes
the EPA could make in administrative practices to

avoid the transaction costs faced by de minimis potentially
responsible

parties.

Conclusion

Insurers recognize the social
and commercial necessity of their product as

well as the integration of
insurance with sound public policy. The

underlying problems in the environment of certain businesses as reflected in

availability and affordability problems for certain coverages deserve

thoughtful solutions by insurers, their policyholders and public

policymakers. These problems do not exist in all lines of commercial

insurance, nor in all states nor to the same degree in each affected

commercial activity. The prospective solutions vary in their applicability

to each such problem and to segregated geographical areas where the problem

has surfaced. What is clear is that the solutions should not be limited to

insurance. What is needed in nearly
every such troubled line is a stable

business and legal environment.
What is required to achieve that varies by

the nature of the underlying problem.

We of the prop trty/casualty insurance
industry are working with insurance

departments and affected businesses and individuals in all of those states

where problems have been identified. We are not in the business of not

providing insurance. It is in our interest to do so and it is right as a

matter of sound public policy that we do so.

We appreciate the opportunity to address the issues of concern to this

Subcommittee, and want to work with you and the individual states to solve

these difficult issues of availability, and affordability of liability

insurance.
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STATEMENT OF T. LAWRENCE JONES

Mr. JONES. Mr. Chairman, I am Larry Jones, president of the
Amerisan Insurance Association. And my responsibility here on
the panel is to identify that the problem is liability coverages. That
is what is really causing this problem in bringing the letters to you
and otherwise.

The underlying problem there is the unpredictability of what the
courts will do, what the judges and juries will do. We are in a trend
of greatly expanding liability responsibility and of much higher
awards and new elements of damage.

Most dramatic and drastic and troublesome for us has been the
environmental coverages. You have been deeply engrossed in those
problems. But we have found that we are unable to provide envi-
ronmental liability coverages. At the very base is the fact that we
do not have the technical knowledgeI mean, society doesn't have
the technical knowledge to contain these toxic chemicals and toxic
wastes. We have landfills that leak, permeate and create liability.

What troubles us here most was in 1980 they enacted the Super-
fund law. We had early in 1970 endeavored to take environmental
liability out of our policies, because it was a risk that we were not
able to appraise yet.

After they enacted the Superfund law, we endeavored to develop
a policy. We did develop a policy to write, and we started writing
it. And then the courts held that there was going to be strict joint,
and several liability retroactively applied. That was not written
into the law, but that is what the court said. And that made it im-
possible for us as insurance companies to appraise the risks that
we were undertaking. We might write a policy on a trucking firm
that carried some wastes to sites and found that that person might
be sued to clean up the whole site.

And so these were exposures that we were unable to measure.
Mr. nom. That, of course, has nothing to do with prospective

liability.
Mr. Jortzs. It is prospective liability.
Mr. Amu°. You have indicated you were writing policies in ac-

cordanceto the degree that you are writing any, you have any in-
clination to writing any, writing them with an awareness from this
point forward you will charge premiums, you will exclude whatever
you will exclude.

The Superfund cleanup activities goes to the interpretations
reference is made to the Jackson Township casego to the inter-
pretations of existing contracts at the time of the liability of cover-
age under those policies.

That is a different thing than saying that somehow one is now
changing the liability standards.

Mr. JONES. We, of course, said that a policy did not cover seepage
in the Jackson Township case.

Also, no one had ever heard of an element of damage being a
trust fund for medical monitoring for a 20-year period. Those are
unpredictable things.

I am very sympathetic with the people that made these decisions
in insurance companies.

212 ...
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Mr. FLOIUO. Except, this has nothing to do with your underwrit-
ing standards from this point forward. Why would you be denying
someone coverage from this point forward with that awareness,whether you are correct or incorrect, with that awareness there is
nothing to prohibit you from writing coverage from this point.

Mr. JONES. You are saying we should assume that that is the
law. We are not assuming that that is the law.

Mr. Fume. I assume you are not assuming that is the law. Butyou write the policies.
Mr. JONES. We are not writing policies
Mr. Fume. That's the point. Why is it you are not writing?
Mr. JONES. Because it is unpredictable what the losses will be.
Mr. LENT. Unpredictable what the court will do?
Mr. JONES. It is unpredictable what the court will do. It is achanging environment. If it was stable we could write it regardless

of the amount of money involved. But that would raise the ques-tion of affordability.
Mr. LENT. What you are saying, as I understand it, if you write anew policy tomorrow or a week for a year in futuro, you limit your

liability for x million dollars, and you exclude pollution, toxic. Youhave no way of knowing whether a court construing that policy 4
or 5 years down the line might not do the same, follow the same
precedents of a judge who, in 1984, construed a 1924 policy to gomuch further and provide much greater- -

Mr. JONES. You are exactly correct, sir.
Mr. LENT. In other words, the words in the contract don't limitthe court.
Mr. JONES. That's right.
Mr. FLORID. I apologize for interrupting you. Why don't you justgo ahead.
Mr. JONES. The responsibilities of the cities have been greatly ex-panded. For many years we regarded the policy function as a gov-ernmental function. And there was a certain amount of immunity

involved.
But the Congress and states have passed civil rights laws and

under the civil rights laws the cities are getting suits against thepolicy.
The greatest number of suits against the policy come from in-mates already in jail. They say we were not protected from other

inmates, we were not treated properly, we contracted some disease
while we were in jail. And this has greatly expanded in an unpre-
dictable way, the liability for cities.

Now the cities have been greatly impacted by the environmental
pollution problem because they maintain city dumpsthey have to.We give them a nice name name, landfill.

Mr. LENT. Sanitary landfill.
Mr. JONES. Sanitary landfill. But it is a city dump. And it is un-

reasonable for them to maintain control over who puts what in a
city dump. They become contaminated. EPA sues the city for clean-
up of the site. And it is a liability that is suddenly passed uponthem that they don't know the measurement of, and we don'teither, yet.

And we know that they don't know scientifically how to contain
one of these city dumps, keeping it from contaminating.
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It is this greatly expanding coverage, or extent of liability and
what the courts do that have caused a great deal of uncertainty on
the part of the insurance companies and those that have to make
those decisions of what risks they will take, and at what price they
will take them.

It is a changing period.
Now, as Mr. Nutter says, it is very unfortunate that we are going

through this period and we are having these problems.
If I can endeavor to explain the midwife problem. First, from an

insurance point of view, it is a relatively small universe. As I un-
derstood, there were 2,800 midwives and 1,400 of those, and prob-
ably the ones that were best regarded in the profession, were in
one policy. And that company, the testimony was, has lost their re-
insurance. And the ones that would like to write it and write it to
the level that the midwives need, are unable to fmd the reinsur-
ance that they need to back them up.

Now, why is there so much uncertainty about the function of the
midwives when you saywhen it is true their experience has been
relatively good?

Well, they did indicate that there is a great deal of difficulty in
the obstetrics field. This last weekend I was with a doctor that is in
family practice. And he has removed from hir practice the delivery
of babies. And the reason was that his medical malpractice insur-
ance, if he delive:ed babies, is $30,000 a year. If he didn't, it was
$600 a year.

He said it was not worth that difference for him to continue to
practice.

Now he is not alone. That is happening in a number of places.
And the .people that have to make these decisions about risk feel
that probably midwives are going to get a great deal more cover-
ageI mean business, practice. And they will be getting the cases
that they cited that the OB's had bad experience in the past.

Now, the statute of limitations under our law won't run until
those babies have become citizens. And you are way out. You are
looking into the future to a very great extent.

Now eventually I believe that problem will be solved. But it is
not an easy one to solve. And so we are in a period where we are
adjusting.

One of the most dramatic things that has happened to insurance
companies in the last year or so is the ;act that they are faced with
claims that arise under policies thi I are very old.

One company had to set up $1118 million more in reserves for
policies that had expired more than 20 years ago. Those were the
asbestos claims and the Dalkon Shield claims. Now that is some-
thing that really does cause the industry to stop and think about
the future and about the way the law is moving as to liability.

Thank you.
[The prepared statement of Mr. Jones follows:]
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STATEMENT OF TI1E AMERICAN INSURANCE ASSOCIATION

The American Insurance Association (ALAI is a trade associeion which

represents 177 property and casualty insurance companies. The member

companies of the Association provide the majority of the liability insurance

coverage written throughout the United States. We have been asked to present

testimony associated with the sco, , of availability and affordability of

liability insurance currently being experienced by the purchasers of insurance.

Insurers are exhibiting neither panic nor hysteria by taking

conservative stance on writing certain lines of commercial liability

coverage. Rather, they are being prudent in the face of unprecedented losses

and a rapidly changing operating environment.

UNDERLYING CAUSES

The liability insurance availability/affordability problem is primarily

caused by the structure and oation of the tort liability system rather than

a temporary market dislocation. Elements such as causation, latency, identity

of defendants, fortuity and size of risk must be e.amined in order to

categorize lines of insurance as insurable or uninsurable.

The most basic concept underlying insurability and insurance contracts is

the concept of risk. "Risk" means literally the "chance of loss" or the

"probability of loss." If a loss is certain to happen, then there is no risk

of loss to transfer, and an insurance transaction cannot take place. There is

a growing perception among underwriters that the accumulation of legal

remedies provided under state and federal liability systems are changing a

hitherto insurable probability of loss to an uninsurable, virtual certainty.

Underwriters are attracted to predictability of loss but must avoid

inevitability of loss.

The second basic fundamental of underwriting and insurability is that of

predictability. If there is no way to forecast the timing or amount of a loon
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from past experience, then the loss is unpredictable. Any estimate would be

pure speculation.

The risks of loss under general liability insurance are so varied that

insurers do not have the well-defined loss experience that is available for

lines such as workers' compensation and automobile insurance. Standard

coverage for liability insurance originally applied to bodily injury or

property damage "caused by accident". The accident concept was also the time

trigger of coverage and the building block of limits of liability. An

individual policy covered only accidents which occurred during the policy

period.

The classical accident, as perceived by insurance underwriters and policy

drafters, was concrete, rather than abstract. They regarded an "accident" as

sudden event of physical nature that happened by chance at a definite time

and place and caused rather obvious injury or damage - a collision of

vehicles, ecaf n .. broke, a roof which collapse' Accident" was not

a le;alistic concept. The underwriters' conception of "accident" harmonized

well with both the classical liability principles of tort law and the

fundamentals of insurability. Certainty as to time and place laid the

foundation for reasonable predictability.

By 1960, it became apparent that coverage based solely on the classical

accident concept was no longer adequate for more insureds. limns were true

"risks of loss" that did not arise out of sudden causes, but were the result

of continuous or repeated exposure to physical causer which resulted in

nontraumatic, multiple causation, long-latency di

The extent of exposure for liability insurance c...vera,ek, has changed

dramatically. The relationship between low level exposures to useful, but
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sometimes harmful substances, and injuries
to buses beings is not well

understood today and is still to a large extent speculative. Tort law a few

years ago did not concern itself with
speculative possibilities of harm.

Doctrines of joint and several enterprise
liability bad mot bees forsklated.

It was not until 1974 that the deluge of asbestos-related claims began.

At the same time that the insurance
industry has suffered drain on

surplus and is experiencing
a capacity shortfall. the industry is being asked

to subsidize Life excesses of the civil justice system. Recent court decisions

have created new and unpredictable liabilities for property/casualty

insurers. Some decisions have gone so far as to rewrite policy termdrend

create coverage which i
intended to provide and foe which no

premiums were ever collected.

As a business, the industry cannot afford
to indefinitely price its

product at less thee cost. The cost of the civil justice system is rising,

therefore the cost to service the nation's liability systems must also rise.

Adverse results have also affected eel and have made that industry

extremely uneasy. Not surprisingly, reinsurance is now very difficult to

obtain and even when purchased,
continued coverage Is by no means a

certainty. This further reduces the primary insurers' capacity and, as a

result, the industry's collective ability to meet every demand for coverage is

diminished.

Daum OPIRATIMG RESULTS

In order to put the present
liability insurance problems in perspective,

it is necessary to understand tb v 11 financial condition of the insurance

industry today. Since 1980, 10 and expenses have exceeded premium

primarily because prices failed to keep pace with loss costs and lagged the
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nation's overall economic growth. As a result, en unbroken string of

.'aderwriting losses began in 1979 and grew at an average annual rate of $3

billion through 1983. An even more dramatic !florets° took place in 1984 when

underwriting-losses jumped $8 billion, reaching $21.3 billion. Losses from

underwriting for the sir years 1979 through 1984 totalled $55 billion. With

investment income falling far behind underwriting losses, the industry's

pre-tax operating income - the combination of investment income and

underwriting results - plunged to a negative $3.8 billion in 1984.

The commerciel liability lines experience has been particularly negative.

Four key commercial lines - general liability, commercial multi-peril,

workers' compensation and commercial automobile - have suffered enormous

underwriting losses. General liability leads all lines of insurance with the

highest combined ratio of 152.

Diminished surplus and the resulting shortfall in the industry's capacity

to respond to the increased demands for insurance will affect the availability

and affordability of all liability lines. The Insurance Services Office

estimates that, under reasonable assumptions, the capacity shortfall will be

$7.2 billion or 5 percent of the market in 1985, $22.6 billion or 14 percent

of the market in 1986 and $32 billion or 18 percent in 1987. Ninety-one

percent or $56 billion of the 3-year shortfall could be in commercial lines.

YQLUNTY SOLUTIONS

The American Insurance Association has thus far categorised pollution

liability and asbestos abatement contractors' liability as falling into the

unmanageable or uninsurable category. In addition, there are a number of

availability problems in lines that are badly damaged by the liability system,
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but there is still a potential that insurers can provide coverage. For these

problems AIA will work actively with its companies, other trade associations

and state insurance commissioners to explore voluntary Market Assistance

Programs or other market solutions to the problem. Market Assistance

Program (NAP) establishes a central administrative point where a buyer who is

experiencing difficulty in purchasing insurance may come in order to be

referred to one or more participating insurers who employ their established

underwriting criteria and rating plans. NAP can also serve to gather

information about real or perceived availability
problem and be a focal point

around which the insurance department, buyers' groups, agents and brokers may

discuss availability problems in a constructive manner.

It should be emphasised that merely rhifting the burden from one insurance

mechanism to another does not address the key problem associated with

availability/affordability of liability insurance. Artificial, involuntary

insurance mechanisms such as Joint Underwriting Associations mask the

underlying problem. The answer to this dilemma has been and remains tort

reform. There is a tendency among some regulators and legislators to adopt

the expeditious approach of forcing insurers to write insurance coverage,

either on an assigned risk or a pooled basis. This solves the immediate

availability problem at no apparent cost to the public treasury and with no

need to address the difficult task of reforming the tort liability system.

However, remedial modifications to the tort system are ignored and

unanticipated, retroactive Judicial expansion of liability concepts goes

unchecked.

Day Care Centers, Liquor Liability, Directors and Officers, Physicians
Malpractice Insurance, Nurse Midwives, Commercial Auto Insurance (Long Haul
Trucking Companies and Bus Companies), Rural Homeowners Insurance.

219



216

Mr. FLORIO. Mr. Crosby.

STATEMENT OF JOHN CROSBY

Mr. CROSBY. Thank you, Mr. Chairman.
The ABC's of antitrust law, as amended by the McCarran-Fergu-

son Act where insurers are concerned, do not translate the crisis at
hand into a boycott to see. Rather, the availability and affordabil-
ity crisis offers us an opportunity to bring certainty back to the
competitive insurance marketplace and justice to our courts.

For that reason, the National Association of Independent Insur-
ers and its 500-member companies want to thank you for this op-
portunity.

Mr. Chairman, I am not going to read the balance of my state-
ment because many have talked rhetorically or generally about the
civil justice crisis, and the potential for tort reform as a means for
solving the availability and affordability crisis on a long-term basis.

Because it has been a long day and we are nearing the end of it,
I would like to respond a little bit to some of the statements that
have been made, so that we can talk about facts instead of rhetoric
or generalizations.

First of all, you have heard a lot about predictability today. You
were mentioning this morning the Little League team that had
problems getting insurance coverage in New Jersey.

Out in Tulsa there was a case not too long ago where the male
center fielder, in chasing a ball, ran into the female right fielder
and broker her collar bone, unfortunately. She sued the center
fielder and she also sued the team, and the Tulsa Amateur Softball
Association for failure to instruct the male center fielder to exer-
cise restraint when playing in coed games.

Now who could have predicted a risk coming out of a mere op-
portunity to play softball between men and women, as many of the
teams do on Capitol Hill?

When you and I were in law school, we learned about the doc-
trine of sovereign immunity. Well, that no longer exists in most of
the States of our land. I would like to cite some statistics, perhaps
just from the State of New York. We have heard some information
today about the unavailability of insurance coverage for public
housing authorities, and local governments, both in New York
State and nearby here in Baltimore. In 1983, there were 9,944 law-
suits pending against local governments in the state of New York,
claiming $27 billion in damages. Of those, approximately half were
against the city of New York City alone. From July 1, 1983 to June
30, 1984, there were 19,000 claims filed against New York City,
claiming over $53 billion in damages.

Now if you were an insurance company like Utica Mutual in
New York State, would you want to continue writing liability cov-
erage when you're paying out $2 for every $1 you might get back in
a premium? That's the reason why we have an availability and af-
fordability crisis in the State of New York and other states, and
that's why cities like New York are self-insured.

I would also like to make reference to Mr. Pressman's statement.
I do commisserate with the difficulties of being a local public offi-
cial when having to deal with budgets and with tax rates, and an
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insurance availability and affordability crisis. But the things he
was asking for, certainty in the appropriations process or a fixedtax rate so that you know what your revenue is going to be this
coming year of the next year, are no different in the private sector.
We want to know better what premium to charge in order to coverthe risk that we have spread throughout the industry.. We want
some certainty in what our loss factor is going to be, but with the
courts and the juries acting unjustly, we are the whipping boys. We
are suing ourselves. Without some predictability in that judicial
process, we have no better handle on what the premiums should beor what our losses will be than does Mr. Pressman and the city ofBaltimore. We are all trying to get more certainty in our processes.

Congressman Miller this morning was talking about the child
care day care crisis in California. I hope you are aware that over
the last month, the insurance industry, working with Commission-
er Bunner of the State of California, has put together voluntarily,
unilaterally, and individually a market assistance plan; 17 insur-
ance companies have entered that market in order to try to provide
day care coverage for the State of California.

Now we think we are probably going to need 25 companies in
order to do the job, but that's the kind of thing that we can dealwith in this crisis situation, acting voluntarily and without somemandate from the Go-.rnment, in order to correct the problem.

I would say in gei ii, depending on your line of insurance or
your type of cr;..ls we nave heard today, let the market have some
time to correct itself. It is going to be traumatic for budgets, both
public and private, but it is coming around. Insurers are going back
into governmental immunity or liability coverage, and I am very
hopeful that the midwives will get some coverage in the not-too-dis-
tant future. It will work itself.

Federal reinsurance is not necessarily going to solve this crisis
on a short term or a long term basis.

Mr. FLORIO. What do you anticipate changing such that the day
care center situation will change 3 weeks from now, as opposed to
now? Or the midwife situation will change? Are you anticipating
greater social stability or what is it you anticipate happening that
will provide insurance in California 2 weeks from now, as opposed
to when it was rejected, or with regard to the midwives, something
that's been happening?

Mr. CROSBY. Our basic problem is availability of the insurance
product, and what these market assistance plans offer is insurance
coverage. It is going to be costing more. I have just returned fromthe West Coast and talked to many of the officials having to deal
with the day care crisis. It's not just California, it is occurring inmany states.

What we are talking about for most of these day care centers is a
premium increase from $100 a year up to something like $1,000 a
year. Granted, that is almost a 1,000 percent increase, but if you
have 10 children in the day care center, we are talking about per-
haps asking each parent or parents to increase the fee $100 in
order for that day care center to be able to afford that coverage.
It's working itself out. There's nothing that's going to happen in
the court system in 2 weeks, or the type of policy being offered to
those day care centers.
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We are getting insurers back to the table who are willing to sell
their incurance product, and that's the important thing. It may
cost more, but it will work itself out.

I would also like to respond, if I might, just briefly to Mr. Hunter
and Mr. Nader. While some of these actions being taken by the pri-
vate sector speak for themselves, I would like to tell you what
these actions do not constitute.

This is not a manufactured crisis. Raising rates and canceling
coverage merely reflects an exercise of independent sound business
judgment as protected by the Colgate doctrine in a U.S. Supreme
Court ruling.

This is not part of an illegal effort to rewrite policies or force
changes in the legal system. To state otherwise v. mid put the cart
before the horse.

This is not a concerted refusal to deal with municipalities, doc-
tors, manufacturers or day care centers. As I have told you, the in-
surance industry is cooperating with State regulators, not conspir-
ing with them, to develop open lines, market assistance plans, joint
underwriting associations and risk pools, to name a few of the vol-
untary and unilateral actions being taken to address the crisis.

Nor, in our opinion, is it time to make a deal with the banks for
underwriting powers, to make a deal with the Federal Government
for reinsurance coverage, or to unfairly tax our industry.

In sum, the availability problem in our opinion is an economic
problem and a legal problem that will be solved over time so that
the best of years can return to the insurance company and our in-
sured properties.

[The prepared statement of Mr. Crosby follows:]
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Remarks

of

John B. Crosby, Esq.

Vice President and General Counsel

National Association of Independent Insurers

The AM's of antitrust Isw, as amended by the McCarran-Ferguson Act where
insurers are concerned, do sot translate the crisis at hand into a boycott tosee. Rather the availability and affordability crisis offers us an
opportunity to bring certainty back to the competitive insurance marketplace
and justice to our courts. For this opportunity today to state our piece, the
Nationsl Association of. Independent Insurers and its 500 member companies
simply want to may thanks.

1984 and 1985, like tbs Tale of Two Cities by Charles Dickens, represents
the best of times and the worst of times for the insurance industry. Lastyear's operating results were the worst ever, and while 1985 may not be the
best, it is a critical year indeed.

Insurers must regain control of theirbasic business. Attica must be taken during 1985 to insure return toprofitability in insurance operations.
That action on the part of over 3,000

property end casualty insurance companies in the United States - takenindividually, not in concert - is the cause Of the availability and
affordability crisis at issue today.

But what is the cause of the cause, the egg before the chicken, the horse
before the cart/ Part of the problem is inadequate pricing of policies in
every competitive marketplace. It is also the result of social inflation, or
court interpretations which have gone beyond anticipated benefits, and rapidly
increasing defense costs.

A basic insurance principle is that what has happened in the past; will
likely happen in the future. It is this sense of stability which permitsinsurers to price their products. But the courts have erased this principle
with interpretations which have Abandoned the concept of tort liability. This
is particularly in evidence in t'e commercial lines which deal with product
liability, pollution liability, medical liability, and municipal liability.

As litigation frequency and court awards have increased, so has the costof defense. As the costs of court defense are not included within the
liability policy limits, the insured has no financial stake and as a result,
no incentive to help restrict defense counsel to only those activities and
expenditures which are likely to be productive.

In order to continue to provide the insurance
protection necessary for a

growing economy, the companies must return to a position of solvency and this
can only be accomplished through price increases. In the short run thiswillbe traumatic on the budgets of buyers, public end private. To do
otherwise raises the prospect of driving a large segment of the industry into
insolvency and forcing many buyers of insurance to go bare. As Forbesmagazine put it not too long ago, "a World without insurance" would result.

In order to keep price increases within
some degree of reason, the loss

side of the equation must be dealt with. But court awards will change only

1
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when forced to do en by public pressure. In a number of states business
coalitions have been fronted to .review the trends which have developed over the
past Aecade,and to recommend legislative remedies. The insurance industry,
along with business and labor, have commissioned a study by the Rand
Corporation to analyse the present tort system, but their recommendations have
not materialized to date.

The Insurance Services Office is proposing several changes which could
have longrange benefits to the buyer. One is to give insurers (and their
buyers) the option of using a ' claims made' policy. This option will permit
insurers to put a more realistic price on the commercial liability product as
it will eliminate the uncertainty brought about by claims discovered today
that are due to occurrences which happened years ago.

ISO is also proposing to limit defense costs by including this benefit
within the policy limits. This, of count, would permit the insurer to place
a limit on the total loss costs. This proposal has not been accepted by many
companies and there is a running debate on the subject at this time. It
isincluded here as an example of things being proposed by the industry to try
to get a rain on costs.

Those are some of the actions being taken by the insurance industry. Now
let me tell what those actions are not.

This is not a manufactured crisis. Raising rates and cancelling coverages
merely reflects an exercise of independent sound business judgment protected
by the Colgate Doctrine, See U.S. v. Colgate Company, 250 U.S. 300 (1919).

This is not part of as illegal effort to rewrite policies or force changes
in the legal system. To state otherwise would put the cart before the horse.

This is not a concerted refusal to deal with municipalities, doctors,
manufacturers, or day care centers. The insurance industry is cooperatingwith
state regulators, not conspiring with thee, to develop open lines, market
assistance plans, joint underwriting associations, and risk pools to mule a
few of the voluntary and unilateral actions being taken to address the crisis.

Nor is this a time to make a deal with the banks for underwriting power,
to make a deal with the Federal government for '_insurance, or to unfairly tax.

In BUM, the availability problem is an economic problem and a legal
problem that will be solved over time so that the beet of years can return
again.
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Mr. FLORID. Thank you very much.
Ms. Walters.

STATEMENT OF MAVIS A. WALTERS

Ms. WALTEREI. Thank you, Mr. Chairman.
I am Mavis Walters, senior vice president of Insurance Services

Office, Inc. I am a fellow of the Casualty Actuarial Society and a
member of the American Academy of Actuaries.

ISO is a nonprofit corporation that makes available rating, statis-
tical, actuarial, policy form and related services to any U.S. proper-
ty/casualty insurer. We have no membership requirements, nor do
we have any adherence requirements with respect to advisory
rates, loss costs, policy forms, or programs.

The problems that we have been hearing about this long day
really can't be understood properly until we appreciate fully the
current fmancial condition of the property casualty insurance in-
dustry.

In 1984, our industry experienced its worst year ever. It's not
something we are proud of, but it's something we must recognize.
We have prepared some charts that I hope will make clear some
aspects of the situation which got really muddled through this
morning's discussion.

If you would refer to the red line in that chart, that refers to our
underwriting losses. Since 1979, those underwriting losses totaled
$55 billion; $21.3 billion in 1984 alone. The combined ratio, which is
the way of looking at these figuresin fact, the combined ratio is
really a measure of the industry's or an insurer's success in their
underlying business.

That ratio reached 118 in 1984 for all lines of business combined.
What does that mean? It means, very simply, that $118 were re-

quired for losses and expenses incurred for every $100 of premium
earned.

Now, although the underwriting results, as you can see from that
chart, clearly from 1979 have grown, continuously, the losses have
grown, and therefore the line goes downI'm sorry, the underwrit-
ing has also declined since 1979, therefore the line goes down, but
investment income has grown continuously, and that is the blue
line which rises.

However, when you look at the two combined, the average
annual investment income growth of $1.7 billion did not even come
close to the average growth in underwriting losses of $3 billion.

In 1984, although investment income was still growing at a
healthy rate by 10 percent, underwriting losses grew by 60 percent,
which produced q pretax operating loss of $3.8 billion.

I'm going to explain what that is. If you go to the next chart, you
can see.

The next chart really combines those two lines, underwriting and
investments, and that is a definition, in fact, of pretax operating
income.

In 1984, it was a loss of $3.8 billion. Again, we have to emphasize
there are no hidden sources of income here, no hidden pockets.
This is all of the underwriting income which in this case was a
loss, after all of the investment income.
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Now the sum of these two quantities represents the bulk, the
major portion of income that can accrue to an insurance company.
It's not the total piece, though. l'here are other items that can be
considered, and particularly when we compare insurance firms
with other firms, we tend to look at an income measure, that is
your total income, after realized capital gains, after tax.

Mr. }Imo. Where do the reserves that we heard so much about
before, where do they come into this calculation?

Ms. WALTEns. The reserves are a measure of the liabilities that
an insurer owes to claimants, and they are a part of the underwrit-
ing results primarily, but the income that is earned on assets
equivalent to those reserves is measured in the investment income
line.

Mr. %mu°. So that means that the underwriting results you are
calculating, paying out money, that you are actually holding

Ms. WALTERS. Exactly. But on the income side, we are including
in this measure of pretax operating income, we are including in
that all of the investment income we are earning on that money
before we pay it out. So we are including those pieces.

Mr. Flom. Just to get the clarification. Someone who was not
sophisticated on the underwriting side would say, well, you're
saying you're paying out underwriting moneys, but x percentage of
that amount is really not moneys that you have paid out.

Ms. WALTERS. That is correct. In fact, I never use the term
"paying out," because it is not correct; but that is correct, they
might say so. That's why I think it is important to look at the total
picture.

If we just spoke of underwriting losses, I think we could legiti-
mately be criticized, because you are not considering the other side
of the coin. You are holding that money, and you are going to pay
it out, but while you are holding it, you are earning something on
it. That's why we have included those figures.

Mr. L. You put that money, the earnings on reserves, as part
of the investment income.

Ms. WALTERS. Investment income, that's correct, Mr. Lent, and
when you combine the two, this is the picture that you get. Pretax
operating income, as you can see, was a loss.

Mr. LENT. While we are on that, is it customary in the industry
for a company to put more in reserve than it has to put in reserve,
according to the laws of the State or locality?

Ms. WALTERS. No, Mr. Lent, it is not.
Mr. LENT. An insinuation was made that you were stashing all

the profits in the reserves.
WALTERS. I heard a lot of things this morning that I hope we

get a chance to rebut.
Historically it is well documented, and even today it is well ac-

cepted by industry analysts that is people outside the insurance in-
dustry, stock analysts and knowledgeable insurance people and ob-
servers, that this industry continues to be underreserved and per-
haps seriously underreserved.

There is no evidence, and there hasn't been in myever since
my professional career began. All of the evidence that has ever
been gathered points to underreserving for these ultimate claims,
not overreserving. That pattern continues today.

%a

(Inc.



223

Let me go on, because there was talk this morning, too, about,
well, operating income. And I heard some talk, well, insurers over-
all did make money. That's true on a net-income basis, and that's
the other measure.

This is the bulk of the income: Pretax operating income. You can
think of the pretax- operating income, if you will, as cash-flow.
You've got money coming in from premiums and investments, and
then your money going out. You can see the cash-flow has been
negative, but there are other sources of income, like tax credits, re-
alized capital gains, and new capital, to the extent you can get it,
either from outside sources or, if you are an insurance company
owned by a noninsurance parent. And when you consider those, all
of those items, you get to total income, and the correct measure of
whether or not you have been successful or the measure of the suc-
cess on a total income basis is the standard of return on net worth,
which I think you recognize is a term that i3 referred to, to meas-
ure the profitability of other industries as well.

Well, on this total income basis, the industrywide rate of return
for the property casualty insurers in 1984 was in fact 1.7 percent,
not 3 percent as stated earlier, but 1.7 percent. And, in fact, 50 of
the top 100 insurer groups in the United States actually had a neg-
ative return on net worth in 1984.

Mr. Fwiuo. Your response to the questions that were raised ear-
lier about the sales price of the stock in the companies is what?

Ms. WALTERS. Manifold. First of all, I think you gentlemen cer-
tainly would all recognize that the stock price rises are a reflection
of investor expectations, have nothing to do with past profits, but
they reflect investor expectations.

The second point is
Mr. FLORIO. Clarification of that? Your advanced situation, you

say, is getting *arse?
Ms. WALTERS. No, no, I am not saying it's getting worse. I

haven't finished my testimony. I am going to talk about there are
some types of improvement. But by no means are we at a position
where this can be considered a profitable industry.

Institutional investors primarily are those who invest in insur-
ance companies and stock insurance companies, and they are some
of the most astute and intelligent investors. They could see the
signs as they emerged in the last quarter of 1984, signs began to
emerge that this industry was finally getting ahold of its financial
condition, a recognition this disastrous competition had to come to
an end. And there was a firming of prices beginning in the last
quarter of 1984, and it has continued for the first half of 1985.

Because this industry also has figures that are published in all
sources that can be analyzed by those who chose to look at them,
those signs first started appearing, and that's when the institution-
al investors and others said, uh-huh, finally after 7 years of succes-
sive decline, it looks like they are about to turn the corner.

Of course, smart knowledgeable investors get in at the bottom of
the cycle so they can ride it to the top. That's what has happened.
I've got a lot more quotes that are not just my opinion, but the
opinion of the knowledgeable experts. Let me Just read one, be-
cause this is an issue which comes up all the time.
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We have heard that the stock prices for insurers have risen
double the amount for noninsurance firms. And that's true, they
have risen at that rate, but it makes it sound like it's a massive
increase.

In the first half of 1985, property casualty stocks on this one
index, which is a good index, Best index, have advanced 30 percent.
Investor excitement being generated by a reasonable consensus
that the longest industry down cycle in history has finally turned,
albeit by a small margin. They were rewarded, on average, by ad-
SWIMS twice the size as those reached by the general stock market.

Sc, yes, it got twice the size, but a 30-percent rise.
I also should add this was on half-year figures. Since reaching its

all-time high 6 weeks ago, that is by the end of the first half, the
multilines index for the insurance we are talking about is down
10.8 percent, more than double the decline of any of the other com-
ponent indices of the same period. That's the story on the stock
market. We can come back to that if you have more questions
later. I would like to try and finish a few points. These are points I
think will help clarify some of the things that came up this morn -

This is the return on yearend net worth. As you can see,
insurers still trail the Fortune 500 by 11 percentage points.

Well, the end result of the dismal financial conditions in 1984
was a decline of nearly $2 billion industrywide, in a figure that is
technically called policyholders' surplus. -It is equivalent to the cap-
ital and surplus of other noninsurance concerns, or net worth. It
actually declined on industrywide basis in 1984.

Now that figure, policyholder surplus, really is a measure of an
insurer's ability to provide insurance safely, smce it represents es-
sentially uncommitted funds, which stand behind every insurance
policy. It is the fmancial guarantee which permits insurers to get
into this risky business.

Under the current financial conditions, insurers' ability to pro-
vide the needed insurance is limited. In fact, in early 1985 our or-
ganization, ISO, did a study called "The Coming Capacity Short-
age," and, Mr. Hunter was right, at the time we did it we estimat-
ed available property casualty insurance may fall short of demand
by as much as $62 billion over the next 3 years.

Now, there have been some highly unusual developments since
that study was completed, which indicate that the magnitude and
severity of the shortfall may be somewhat less than originally indi-
cated, but nevertheless our conclusions remain substantially the
same. And that is, very simply, that the laws of supply and
demand work in this industry as they do elsewhere. The current
demand for insurance exceeds the available supply because the cur-
rent financial condition of the industry is not as sound as we would
like it to be.

One point that is important to emphasize is that this current
property-casualty-underwriting cycle is dramatically different from
any cycle that this industry has experienced in the past. This is an-
other confusion that has resulted from some discussions earlier. Be-
cause it is not a typical cycle, unusual and very severe problems
are emerging, and the solutions to these problems are not easy or
readily apparent.
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I would like to explain briefly why this current cycle is so differ-
ent. And it goes beyond the obvious one, a question of timing.

If we could go back to the first chart, please, and let's see if we
can't show you

When we talk about a cycle, the cycle is an underwriting cycle.
So, I ask you to just pay attention to the red line.

And you can see, for those mathematically inclined in the audi-
ence, the curve looks like a sine curve. No matter, it is a curve that
you can see begins 1968 to 1972, 1973, 1974. It circles up and down.
But you can see in about 1978-79, the line extends for quite some
period of time downward.

So, there is an obvious difference. In this cycle, it is much more
prolonged and much more serious than preceding cycles. That is an
obvious difference. There are other reasons why this is more seri-
ous.

The decline in surplus that I referred to earlier for 1984 was
caused by operating losses. That figure, remember that I said rep-
resents the bulk of insurers operations. All investment income, and
all underwriting. That is what caused the decline in surplus.

In previous cycles when we have had declines in surplus, they
were brought about by a slump in the stock market; something
beyond our control, and something in fact which recovers when the
stockmarket recovers. That wasn't true about the last cycle.

Second reason: The 1984 results were unique in their variation
across product lines, particularly I'm talking about personal lines
versus commercial lines. And we heard some discussion about that.

In previous cycles it was the personal lines results which were
worse than commercial lines. Now it is the reverse. The reason it is
important is because personal lines, homeowners and personal auto
insurance, they are what we call class-rated business, and they
have what we in insurance call a short tail. That is the claims
come in very quickly. Because of those two factors, personal lines
results can improve very quickly and rather easily. It doesn't take
very long.

Now that commercial lines are the source of the problem, it is
going to take a lot longer to recover, because it takes a lot longer to
get prices back to where they need to be, and you have got the long
tail of liability.

The third reason why this is a much difference cycle is that rein-
surers had much more adverse results than the industry as a
whole; at 'east a 10-point difference in 1984. In previous cycles the
reinsurers and the industry in total had just about similar results.
Now, reinsurers are worse.

Well, what does that mean? It means that in previous cycles on
the road to recovery when reinsurers weren't suffering even worse
than the direct market, they provided almost a safety valve, a
means of introducing more capacity as we would call it, into the
industry. But now that they are suffering, in fact worse than the
direct market, they have tightener. their underwriting standards as
reasonably prudent people will do.

Well, these differences, couple i with the severe underwriting
losses will make recovery markedly different and longer than in
recent cycles.
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Unfortunately, the 1985 results so far continue the past pattern.
Operating results, the sum of again, underwriting and investment
income, continue in the redover $2 billion of operating losses for
the first half of 1985.

But, there is some good news. These other items, like new funds,
tax credits, and a record stockmarket rise overall, have produced
enormous amounts of realized capital gains by historic standards.
That has had a positive effect and a positive influence.

Without those highly unusual elements that I just mentioned, if
thry all hadn't coalesced together, surplus would have declined
even further.

Two other important areas of considerationI will try to be very
brief herewhich aren't cyclical in nature, but I think are incred-
ibly important to understand what is going on and to understand
why insurers' confidence in their ability to price the product accu-
rately, that confidence has been seriously eroded, involves the ele-
ments that you have heard a lot of discussion on today: Court in-
terpretation of insurance policy language, and consumer or claim-
ant expectations. These items aren't cyclical. We haven't found
that court interpretations of policy language becomes more restric-
tive, and then later on becomes more liberal and innovative.
Rather, the consistent trend has been to ever-more expansive inter-
pretations with the results being a finding of coverage, regardless
of policy language.

That, gentlemen, is not cyclical, but it is going up.
Similarly, we have not observed any reluctance on the part of

those who are injured to sue someone or something for damages.
On the contrary, all available evidence indicates that ever-increas-
ing expectations within our societythere are ever-increasing ex-
pectations that whenever someone is injured for whatever reason,
someone else must pay and pay dearly.

There seems to be an ethic evolving in our society today which
completely absolves individuals for any responsibility for their own
conduct. I think that may be part of the problem. Some people may
sracke to excess, drink to excess, do whatever, but you will find
someone else to sue for your own conduct.

There also seems to be today no acknowledgement any more that
something that we used to know not many years ago as an acci-
dent, can happen. There is no such thing as an accident. Every
time there is something which creates a bad result, someone is
going to get sued.

While we believe that the current insurance availability and af-
fordability problems are in large measure an outcome of the
present civil justice system in the United States, insurers have not
been sitting idly by doing nothing. Rather, we have been working
diligently over the past several years to do something that is
within our control, and that is, we have developed a new, modern-
ized, simplified, commercial general liability policy form which we
believe will respond to current marketplace needs. This new pro-
gram will offer a choice between two attractive versions of a com-
me vial general liability policy form.

, the occurrence form will provide coverage for bodily injury
and property damage that occurs during the policy period.
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The other, the claims-made version, will provide coverage if the
claim is first made during the policy period.

The only difference between these two versions are in the provi-
sion related to what triggers coverage. We expect that the avail-
ability of a claims-made policy will increase availability of insur-
ance in those instances where occurrence coverage simply cannot
be underwritten or priced accurately with any degree of confi-
dence. We believe this new product will allow insurers to price
their products with a little greater assurance and confidence.

To the insured who presents a difficult exposure either because
of his own or her own particular circumstances, or because of the
business in which they are engaged, the availability of a claims-
made contract may mean the difference between getting insurance,
or having no insurance at all.

We do not suggest that the new CGL program panel will solve all
the insurance availability or affordability problems of today's mar-
ketplace. But we are confident that it will be seen as a positive step
which has been taken by this industry in these difficult times.

[Testimony resumes on p. 244.]
[The prepared statement of Ms. Walters follows:]
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MAVIS A. WALTERS

SENIOR VICE PRESIDENT

INSURANCE, SERVICES OFFICE, iNC.

I am Mavis A. Walters, Senior Vice President of Insurance Services

Office, Inc. I am a Fellow of the Casualty Actuarial Society and a

miter of the American Academy of Actuaries.

Insurance Services Office, Inc. (ISO) is a non-profit corporation

that makes available rating, statistical, actuarial, policy form and

related services to any U.S. property/casualty insurer. ISO is not a

trade association and therefore does not routinely represent insurers

in legislative forums. However, on occasion, we do serve as technical

advisors to the property/casualty insurance industry and in that

capacity may appear with trade association representatives before

legislative bodies.

ISO has no mandatory membership requirements, nor do we have adherence

requirements with respect to advisory rates, loss costs, policy forms or

programs. In fact, we actively encourage independent action by participat-

ing insurance companies.

We serve participating insurers by gathering, storing, and disseminating

statistical information to regulators, as required by law, and to insurers

for their-own use. We also develop and assist in implementing programs

that help define and cover risk. We promulgate advisory rates or advisory

prospective loss costs for sixteen lines of insurance including personal

lines (automobile and homeowners) and commercial lines of insurance such

as Commercial General Liability (COL).

In order to put the p.esent insurance availability and affordability

oroblems into perspective, it is necessary to understand the overall

financial condition of the insurance industry today. Since 1979, losses and
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expenses have exceeded premiums primarily because prices failed to keep

pace with loss costs and lagged the nation's overall economic growth.

As a result, an unbroken string of underwriting losses began in 1979 and

grew at an average annual rate of $3 billion through 1983.

An even more dramatic increase took place in 1984 when underwriting

losses jumped $8 billion, reaching $21.3 billion. Losses from underwriting

for the six years 1979 through 1984 totalled a staggering $55 billion.

The poor overall results of the property/casualty insurance industry

in 1984 were not felt uniformly in all areas of operations. The combined

ratio, also called the trade ratio, is a useful tool to analyze the relative

underwriting results .f different segments of the industry. This combined

ratio is the ratio of incurred losses, loss adjustment expenses, and

policyholder dividends to earned premiums, plus the ratio of underwriting

expenses to writte,. premiums.

The combined ratios for all lines of business, countrywide, have

exceeded 100 in each of the most recent six years. This means simply that

losses and expenses have exceeded the premium collected for those years. Most

alarming is that between 1983 and 1984, the growth of the combined ratios

was the largest since 1973-1974. However, while the 1973 ratio was 99

and rose to 105 in 1974, the 1983 combined ratio already stood at the

ominous level of 112 before leaping to an unprecedented 118 in 1984.

This deterioration in results has been led by the commercial lines.

Historically, personal and commercial lines results have closely paralleled

each other. Between 1967 and 1982, the difference between the combined ratios

never exceeded 6 points. As recently as 1981, the ratios were only 2 points apart.

-2-
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Then in 1983, the gap grew to 12.5 points. In 1984, it expanded to over

20 points. These high ratios are of even greater corcern than they would

otherwise be because industry analysts agree that the commercial lines

combined ratio is understated due to reserve inadequacy. Since many

companies wr'.e mostly commercial lines business, the combined ratios for

these insurers are much worse than they are for the industry as a whole.

The four key commerical lines of business experienced disastrous

results in 1984. Medical Malpractice at 170, had the highest combined

ratio. General Liability had the next highest at 12; Commerical Multi-

Peril was 135; Workers Compensation stood at 122 and Commerical Auto

Liability experienced a 144 combined ratio. Results for the first half

of 1985 are not appreciably better. Medical Malpractice is at 169 and

Commerical Auto Liability is still in the 140's at 142. G.L. is at 145.

Another segment of the industry which has been particularly hard hit

has been the reinsurers. This is due in part to their heavy concentration

in the commercial lines, but is due also to their particular susce,tibility

to very large losses and unusually adverse loss experience. For the past

two decades, reiosurer results have closely paralleled those of the property/

casualty industry as a whole. The gap between the combined ratios never

exceeded 4 1/2 points, except for the 6-point gap in 1965, the year of

Hurricane Betsy. As recently as 1982, the two combined ratios were only

1/10 of a point apart. The gap grew to C points in 1983 and then to 10 points

in 1984.

While underwriting results h ,d since 1979, the industry's

net investment income has grown cc, y. In an attempt to generate

cash flow for investment, insurers con.. ,ed aggressively for premium dollars,
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knocking prices more and more out of line with loss costs. However, the

avcrage annual investment income growth of $1.7 billion did not even

come close to the average annual growth of $3 billion for underwriting

losses from 1979 through 1983.

Ir 1984, the 10% increase in investment income of $1.6 bil'ion was far

below the 60% increase of $8 billion in underwriting losses. With invest-

ment income lagging far behind underwriting losses, the industry's pretax

operating income - the combination of investment income and underwriting

results - plunged to a negative $3.8 billion in 1984. This figure, pre-tax

operating income, is the primary component of insurer income and represents

the pre-tax profits from insurance operations. It is this component of income

which is responsible for the long term viability of the industry. The huge

$3.8 billion loss in 1984 is the largest ever experienced in this industry.

Although investment income has been rising gradually over the last several

years, it is no longer able to offset the staggering underwriting losses

which increased 60% in 1984 alone. Clearly, if the property-casualty

insurance industry is to maintain its current capital base, let alone attract

new capital to meet the insurance needs of a growing economy, the industry

must improve its earnings. (See chart A attached)

A second measure of insurer profitability is the total rate of return

on net worth. This measure includes operating income, realized capital gains,

taxes and other miscellaneous income, and is often used to compare the profit-

ability of insurance with other industries.

By this measure also profits in the insurance business declined in 1984

for the seventh consecutive year. The industrywit;e average rate of return

on year-end adjusted statutory net worth (excluding unrealized Apital gains)

was only 1.7% in 1984.

-4-
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Only record realized capital gains of $3 billion and tax credits of

nearly $2 billion prevented net income after taxes from dipping into the

red. Negative cash flow and tax considerations in 1984 made realization

of long-term capital gains attractive if not necessary. But tax credits

are rapidly disappearing, and capital gains of this magnitude cannot be

relied on, particularly in light of the over $3 billion unrealized loss

in 1984. Even with these accounting aids, 50 of the top 100 insurer

groups' return on net worth was actually negative. Falling profits were

experienced across virtually all segme:As of the industry.

During the period 1960 through 1984, insurers typically earned less

than the average rate of return achieved by other industries in the United

States. The annual rate of return on net worth for insurers has exceeded

the Fortune 500 all-industry average in only five of the past eighteen

years. In 1984, insurers' rate of return trailed that of the Fortune 500

by more than 11 percentage points. This is another indication of the

rather fragile financial condition of U.S. insurers. (See chin B attached)

Yet another ingredient adding to the poor financial condition of the

insurance industry is the decline in policyholders' surplus. Policyholders'

surplus is the difference between insurers' assets and liabilities and is

a measure of an insurer's capacity to provide insurance coverage safely.

This is the financial security, the uncommitted funds of an insurer that

stand behind every insurance policy. It is this quantity that provides

the necessary cushion to support the shock of major catastrophes, stock

market declines and loss reserve inadequacies. As a result of operating

losses in 1984, industry surplus fell 3% to $63.6 billion. In constant

dollars, 1984 surplus was 3% below the 1980 level, which indicates that

capacity may. not be sufficient to meet the insurance needs of an expanding

U.S. economy.

-5-
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The 1984 drop in surplus would have been much worse were it not

for the record-breaking influx of new funds into the industry. New funds

represent additions to the capital structure of an insurance company. The

two major sources of these funds are new stock offerings and contributions

from non-insurance parents to insurance subsidiaries. Reasons for an

addition to capital range from preventing an insolvency to expanding under-

writing capacity.

Prior to 1984, new funds invested annually in the industry never exceeded

$1.5 billion,averaging $1 billion over the last decade. However, in 1984,

capital additions soared to a record high of over $3 billion. If 1984 new

funds had been near average, the surplus decline would have been over

twice as large as the $2 billion recorded.

Other action taken by the industry to preserve scarce surplus was a

dramatic cut--21 per cent--in stockholder dividends from $2.9 billion in 1983

to $2.3 billion in 1984. In addition, the industry benefited from a record

federal income tax credit of $1.7 billion. These measures added an unexpected

$3 billion to the industry surplus in 1984 thereby reducing the overall decline

from almost $5 billion that had been estimated earlier to about $2 billion.

This decline in surplus has raised concerns about the solvency of

many insurers. In 1984, at least 22 property/casualty insurance companies

were found to be financially impaired. Most of these companies were insolvent.

Additionally, several sizable insurers were placed in rehabilitation by

regulators with an indication given that liquidation could not be avoided.

In total for 1984, 418 property-casualty companies, representing 17% of the

total number of companies filing annual statements were targeted for attention

by insurance department officals.

-6-
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A.M. Best Company annually conducts a specialized financial analysis

of most United States insurance companies and expresses its evaluation

in the form of a rating. All companies rated "Excellent" are considered

to be outstanding and have no material unfavorable variances from A.M.

Best's averages. Lower ratings reflect increasingly unfavorable variances

from A.M. Best's industry standards. An "Excellent" rating is considered

essential if an insurer wishes to do business with top U.S. corporations,

municipalities and government contractors.

From 1982 to 1983, 30 companies' ratings were upgraded to "Excellent"

while 78 companies' ratings were downgraded from "Excellent". In 1984,

there were 38 increases to "Excellent", but 150 companies received rating

decreases from this level. Because 1984 operations caused a sudden and

dramatic decline in the financial condition of many top-rated insurers,

further decreases are expected in 1985 as ratings are developed from 1984

financial statements.

The declining solidity of the P/C industry is also illustrated by

what is termed the exposure ratio, defined as the ratio of net written

premiums to surplus. The percent of industry premiums written by companies

with high exposure ratios has increased dramatically. The National Associa-

tion of Insurance Commissioners (NAIC) has selected a premium-to-surplus

ratio of 3-to-1 as a maximum.

the premium-to-surplus test.

Any insurer writing above this level fails

The percent of industry premiums written by

companies whose premium-to-surplus ratio exceeds 3-to-1 has tripled since

1981, to almost 15%.

In early 19d5 ISO released a study entitled, The Coming Capacity Shortage,"

which projected that the available property/casualty insurance may fall short

of demand by $62 billion over the next three years. This projection was based

- 7 -
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on a fairly stable financial sce.ario which indicated that the capacity

shortfall could be even more severe if circumstances are less favorable

than assumed.

The model used for the ISO study was based on actual results for the

first three quarters of 1984 from which an estimate of 1984 results was

made. However, some highly unusual developments since that study was

completed indicate that the magnitude and severity of the current short-

fall may be somewhat less than our analysis originally indicated. Never-

theless, we still are confident that the conclusion remains substantially

the same, i.e., the demand for insurance exceeds the current available

supply.

Aggressive and proper pricing actions now being taken will ultimately

reverse the six-year deterioration in property-casualty returns on net

worth. But these actions are bringing on new industry problems, which

is part of the reason why we are here today.

Unfortunately, the first half of 1985 continues the unhealthy past

pattern in many ways. The bad news is that operating income, as we had

predicted, is still negative, by over $2 billion. On the other hand, the

good news is that the industry continued to benefit from new funds, tax

credits, and a record stock market producing an enormous amount of realized

capital gains by historic standards. Without these unusually high contribu-

tions, surplus would have declined still further. Instead, the surplus

growth of about $5 billion has enabled the industry premium to surplus ratio

to remain at about 1.9 to 1, even with a healthy written premium growth of

more than 17% for the first half of 1985.

- 8 -
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If an insurer could estimate its costs accurately and pass these costs

on to an insured in the form of premium increases, there would be no reason

to deny coverage for any risk, within the bounds of the insurer's capacity

to write insurance. But the fact is that the expansive tort liability

system has created tremendous uncertainty in the ultimate costs of a liability

contract. It is the near impossibility of determining actuarially sound

prices in such a legal environment that has stopped insurers from insuring

certain risks.

Consider some of the legal developments which have contributed to the

disastrous underwriting results of 1984. In the area of Pollution Liability,

insurers are being required to defend and indemnify commerical insureds for

hidden or gradual pollution of the environment despite having explicitly

excluded coverage for all but "sudden and accidental" losses. The use of

medical presumption has been expanded to find liability when there has been

no clearly established link between exposure and injury or damage. And

strict,joint and several liability has been imposed on users of hazardous

waste dump sites, not only for future insureds, but retvoactively to apply

to all past insureds.

In the area of Medical Liability, malpractice is increasingly being

found whenever there is a bad medical result. There has been a radical

expansion of government tort liability in the last 10 years, affecting

Municipal Liability. And in the area of Products Liability, there has been

a literal explosion of cases resulting from liability awards on products which

. were built and sold decades before the injury

. had "State of the Art" safety features and technology at the time

they were manufactured

. had safety devices tampered with or removed

-9-
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were not used for their intended purpose

were accompanied by warning labels and safety instructions

were not proven to be harmful, and

were not even proven to be made by the defendant.

Given the uncertainties involved in trying to anticipate the legal

environment even a few years hence has
made reasonable actuarial pricing

all but impossible for some risks. The expansive interpretations affecting

any area of tort liability are likely to find application in other areas as

well, making even the so-called profitable
risks of a few years ago

potentially uninsurable.

In recognition of the enormous problems
facing insurers and policy-

holders alike, ISO and its participating companies have been working diligently

our the past several years to develop a
new simplified, modernized commerical

general liability policy form to respond to current marketplace needs. The

new Commercial General Liability Policy is the first major revision for this

line of insurance since 1966.

This policy form is the result of years of effort and the most extensive

industry review of a new plicy form in ISO's history. ISO distributed more

than 1,500 copies of an exposure draft to a broad cross-section of industry

interests-nearly 250 groups and individuals in all-for their review and comment.

Insurers, producers, buyers, reinsurers, educators, lawyers, risk managers,

adjustors, consumers and trade associations all provided advice, and more

than 30 organizations reported the suggestions and reactions of their members.

Of course, not every suggestion could be adopted, because some were

diametrically opposed to one another. But ISO considered every single

suggestion, and the policy we ArP introducing reflects many changes-big and

small-made as a result of the industrywide review.

- 10 -
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The new CGL Program offers a dlnice between two attractive alternative

versions of a Commerical General Liability Policy form.

One version, the "occurrence" version, provides coverage for bodily

injury and property damage that occurs during the policy period. The other

version, the "claims-made" version, provides coverage if the claim for

damages because of bodily injury or property damage is first made during

the policy period. The only differences between the two versions of the

policy form are in the provisions related to what activates or triggers

coverage.

The "occurrence" trigger is provided in recognition of conti-ued

marketplace demand for a modern "occurrence" form. The "occurrence of

injury or damage" language that triggers coverage in the new policy is essentially

unchanged from the coverage trigger in the policy it replaces.

The claims-made language for triggering coverage is a brand new alternative.

The "claims-made" policy's unique features that assure reliability of coverage

make it unlike any other claims-made policy now in use. The introduction of

this "claims-made" trigger -- and the continued availability of an "occurrence"

trigger, too -- calls for informed judgment and a rational assessment of the

alternatives by insurers, producers and ultimately, by consumers.

The need for these changes can be summarized as follows.

1. Litigation relating to the existing "occurrence" policy has been

costly and time-consuming. For the most part such litigation which

continues to go on to the detriment of insurers and policyholders -

has centered on latent bodily injury and long-term exposure

issues involving substances such as asbestos and DES. A key issue

in dispute is: When did the injury or damage occur? That's

extremely important in the context of insurance because the answer

determines which "occurrence" policy or policies apply. Litigation
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over that question is likely to affect more and more insureds

of all sizes in All types of business, as new cases arise where

the time when bodily injury or property damage occurred is at

issue.

2. Many insureds have to rely on policy limits provided by old

"occurrence" policies to respond to current claims, because

the injury or damage may have occurred long before the claim

is made. Those old policies may have been purchased many, many

years before claims emerge, settlements are reached and judge-

ments rendered -- and years before inflation eroded the value of

the old policies' limits.

3. Some courts have adopted legal theories in latent-injury or

long-term exposure cases, which hold that injury occurred during

a long series of "occurrence" policies. That leaves many contracts-

and sometimes many insurers-with primary defense and indemnity

obligations for a single claim. Often, such situations arise

when there are many claims for similar or related injury. As

a result, insurers don't know how much is at stake, and for

how long, under these contracts. That makes it difficult to

determine accurate premiums and loss reserves. And beyond that,

such "stacking" of limits poses a serious threat to the very

solvency of some insurers. In view of this, some insurers and

reinsurers have become increasingly reluctant to handle "occurreice"

:overage. Without some change, there could be a real insurance-

availability problem.
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4. Under the existing policy form, the only imit that applies to

some parts of the coverage is a per-occurrence limit, so the

insurer's liability for injury that occurs during the policy

period increases with the number of "occurrences" held to have

produced the injury. That liability could be astronomical,

depending on how courts interpret the term "occurrence." Stacking

per-occurrence limits within a single policy further threatens

insurance availability and insurer solvency. (The existing policy

form does, however, put aggregate limits on many parts of the

coverage, including products and completed operations.)

5. Some courts-after long and costly lawsuits-have interpreted the

"sudden and accidental" exception in the existing policy form's

pollution exclusion so broadly that insurers and reinsurers are

exposed to unknown but potentially gigantic losses totally

unforeseen when existing policies were written or priced. More-

over, pollution coverage is particularly vulnerable to all the

"occurrence" issues arising under the existing policy form.

Because pollution-related damage or injury is often latent there

can be many causes of the injury, and there may be no aggregate limits

on the coverage.

6. Need exists to consolidate and modernize ISO's advisory commerical

jeneral liability policy forms. Today many forms are needed to

provide the scope of coverage that most buyers consider standard.

7. To improve efficiency and reduce costs, the existing policy forms,

manual rules and rating procedures need to be streamlined and

made more adaptable to automated policywriting.

- 13 -
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8. Insurance buyers and regulators want more readable and under-

standable insurance contracts for all lines of insurance.

We expect that the availability of a claims-made policy will

increase availability of insurance in those instances where oc'urrence

coverage simply cannot be underwritten o. priced accurately, and will

allow insurers to price their products more eccurately.

To the insured who presents a difficult exposure, either because of

his own particular circumstances
or tha business in which he is engaged,

the availability of a claims-made contract may mean the difference

between getting insurance or having no insurance at all. Even for a

typical, non-problem risk, the claims-made option can mean si.nificant

premium reductions and offer the insured the ability to keep his limits

of liability insurance up-to-date. We see no reason to deny these

advantages tc 'ny insured, and believe that the Approval of this program

on a countrywide basis is truly the best interest of the insuring

Public and to the insurance industry alike.

We do not suggest that the new CI program r . or will solve all of

the insurance availability or affordability problems of today's market-

place but we are confident that it will be seen as a positive step take,'

by the industry in these difficult times.

- 14-
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Operating Results
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Attachment 8

Rates of Return

Return on Year-End Net Worth: Property/Casualty Industry vs. The Fortune 500
2s

P/C Industryt1111
'68 '70 '72 '74 '76 '76 'BO '82 '84

Profits in the insurance business declined in 1984 for the seventh consecutive year
and plirneted to their lowest point in at least twenty-five years. The industry-
wide average rate of return on year-end adjusted statutory net worth (excluding
unrealized capital gains) for the year is estimated at only 2%. Only record
realized capital gains of nearly S2 billion prevented net imam after taxes foam
dipping into the red. Negative cash flow and tax considerations in 1984 made
realization of long-term capital gains attractive, if not necessary. 50 of the top
100 insurer grotps' return on net worth was actually negative.

During the period 1967 through 1984, insurers typically earned less than the average
rate of return achieved by other industries in the United States. The annual rate
of return on net worth for insurers has exceeded the Fbrtune 500 for all-industry
average in only five of the past eighteen years. In 1984, insurers' rate of return
trailed that of the Fbrturs 500 by more than 11 percentage points. This was the,
largest gap between these rates of return since at least 1976.

Source: ISO 1985, A Critical Year
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Mr. FLoaio. Thank you very much.
Just on the last point, about the claims-made concept. Is it

unkind to say that what it is that is happening is you can get in-
surance, but not for anything you may be concerned about.

For example, when you are talking about long-latency diseases,
certainly no one is going to make a claim during the duration, a 1-
year insurance claim for an injury that doesn't manifest itself. So
in a sense, Johns Mansville is not going to be very much covered
for the problems they may want to insure themselves for diseases
that are not going to manifest themselves during the period of the
claim.

Ms. Wsizzas. No, I would suggest, Mr. Florio, the situation with
respect to policies, any kind of a policy going in today has got to be,
as you were telling Mr. Jones earlierwe are looking forward here
for, even if Johns Mansville were to buy an occurrence contract in
1986, that occurrence contract is not going to cover injury which
took place 20 years ago. It is the policies that existed 20 years ago
that we are talking about.

Mr. FLoaio. Let's say that we are talking about a toxic waste
cleanup contractor, whose employee may go out, clean up, may con-
tract something that won't manifest itself for another 10 years.
Under a claims-made concept, the fellow has to make the claim, I
presume, under the life of the contract. And let's say it is a 2-year
contract.

So what the contractor has just done is sign a contract for insur-
ance that is going to be of no value to him 15 years from now when
the employee makes the claim for an injury that may have been
sustained during the life of the contract.

Ms. WALTERS. The way the new claims-made contract will work,
the currentwhatever contract of insurance is current will cover
the current claims at the currently existing policy limits for the
current year's premium.

See today, one of the problems that this claims-made contract is
designed to deal with is, when does injury occur. And as you have
heard earlier, for certain types of injury; long, latent diseases, et
cetera, there is no universal definition of when injury occurs.

Under your example if XYZ Corp. begins in 1986 and buysas it
is intended to workbuys a claims-made contract. Ten years from
now they have a claims-made contract. If a claim comes in in 10
years, then that contract in existence 10 years from now with, pre-
sumably, adequate limits of insurance which the insured will buy
new limits each year to cover the claims that are expected to come
in that year, to cover the assets.

Mr. Flow°. That presupposes that you are maintaining the same
insurance to carry you straight through.

Ms. WALTERS. That's exactly
Mr. }Imo. What happens if you have got a 1-year policy, John

Jones has worked for me for 6 months during this year. In the
course of that period of time he is exposed to whatever it is that
ultimately is proved to be the proximate cause of his ailment that
comes out 10 years from now. I am John Jones and I come back
and sue the company. The company is without any coverage, aren't
they?
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Ms. WALTERS. It all depends. They may or may not be. That com-panypresumably the company is still in business. They still need
to buy insurance. They will have an insurance policy.

Mr. FLORIO. But everyone is going to havelet's assume every-body adopts the claims-made policy. At the time of the suit or theclaim, someone is not going to be in a position to get the protection.The comny is not--
Ms- WALTER& Yes. The company. The insurance company, if it

has been providing a claims-made contract consistently over thatperiod, the claims- made--
Mr. Flom. But we are not talking about over that period. We

are talking about- -
Me. WALTERS. When the claim is presented?
If there is no claim brought this year, you don't have any cover-age for it this year. If the claim is
Mr. Flom. Under this new approach?
Ms. WALTERS. That's right.
If the claim is brought in 10 years, that is the contract which

will respond. And that issee, what this does is take care of theproblem of having to try to estimate how many claims will therebe; will there be claimsfrom the point of view of the insured, webelieve this is a very highly desirable product as well, becausewhen you hear about these eases of 10 and 20 and 30 years ago,
most concerns grow over a period of time.

What XYZ manufacturing insurance company might consideradequate insurance coverage today might not be what that compa-ny considers adequate limits of coverage 10 years from now. Sothat you could quickly exhaust your limits today, but in 10 yearswhen that claim is presented, you will have bought adequate limits
and they will cover the claims that are presented that period oftime.

As I say, we don't expect that this will be a panacea by anymeans. But we believe it is a positive step. It is a valuable tool thatis going to help insureds and insurers deal with problems that arewithin their realm of influence.
I think it is important to emphasize, you have heard a lot of dis-

cussion and I think you will hear a lot more about the need for tort
reform. But we as an :Industry, we are not just sitting back and
saying "everybody else has got to do something and we are notgoing to work to try and deal with these very difficult times." Weare doing so.

And we have come up with something that hasI think my
formal testimony goes bag the extent and the lengths to which this
new CGL Program has been exposed to all members all over the
world, practically, to get input and feedback, and it has been yearsin development, and we think the product we have now is a veryvaluable one. It is not4erfect, but we think it is very valuable and
we are optimistic that we will be able to use this. Not in every
case, not for every insured, but it is one alternative that will be
available in the marketplace in 1986.

Mr. FLORIO. Let me just ask, if the induiktry keeps records to dif-
ferentiate between losses associated with liability verdicts, alleged
misinterpretations of the law, or misinterpretations of contracts? Is
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there some way that the industry breaks out losses from these
types of liability abuses that everyone is interested in?

M. WALTERS. I probably should answer that since we are the sta-
tistical agency.

Standard insurance statistics do not isolate cause of loss in great
detaildata by cause of loss in great detail. But rather, we gather
information and compile information by type of coverage and type
of claimm iA it a bodily injury liability claim or property
damage liability c , and against what class of business is this
claim made and how much is paid.

To get very detailed information, one really has to penetrate the
claim file. On occasion we, the industry, have done extensive closed
claim studies to see what are the underlying causes, or what seems
to be driving the problem. We have done that in medical malprac-
tice areas in the past, end we have done it for product liability.

But, on a routine basis, that kind of enormous detail is
Mr. Flom). But without that, how does one arrive at the conclu-

sion that liability is a large, if not the largest part of the problem
that you have experienced in the last few year

Ms. WALTM. I said we do. We do keep by type, liability cover-
ages, first-part) coverages versus third -party coverages. We do keep
that.

Mr. Funuo. The difference between extraordina7 liabilityI
mean, liability is what you are about. The implication here has
been that there is some new, extraordinary sense of liabilityliber-
al court decisions, everyone mining to court, sovereign immunity
being retreated from. One presumes that one has coated out the
costs of the "extraordinary liability developments that it is now
being advocated that we change. Certainly you are not saying we
shouldn't have any liability responsibilities.

Ms. WALTERS. Not at all.
Mr. CROSBY. We do try to track these trends, Congressman, by

keeping anecdotal histories of horror story cases like the center-
fielder running into the female rightfielder.

As far as horror statistics from the claims standpoint, or the tort
liability system standpoint, operations like the Institute for Civil
Justice that the Rand Corp., has created, which it has been in ex-
istence now for about 3 or 4 years, are analyzing court verdicts
around the country to determine these trends.

For instance, some of their active studies are trying to detail the
punitive damage problem that Mr. Pressman mentioned the city of
Baltimore might advocate limiting or eliminating from our civil
justice system.

We happen to be the only free-world country that has punitive
damages in civil cases. Every other free world count.y has elimi-
nated them.

The Rand Corp., is trying to study the incidence of punitive
damage awards and, like the data that Ms. Walters has described
as far as operating income, the preliminary statistics coming out of
the Rand Corp., show that the incidence of punitive damage awards
is going right off the graph. And we have to predict that in terms
of setting our premiums, just as we have to look at what is happen-
ing in the stockmarket and operating income.

Mr. Flom. I yield to the gentleman from New York.
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Mr. LENT. Thank you very much, Mr. Chairman. I want to thank
the witnesses as well.

Mr. Hunter in his written testimony said, if you recall, that if
the premiums for 1984 had merely been 5 percent higher, the in-
dustry as a whole would have earned a rate of return on net worthof about 15 percent. Do you folks agree with that or do you disputeit?

Ms. WALTERS. Yes, sir, most emphatically we dispute it. Let metell you just a few of the things that rather careless, oversimplifiedand sloppy worka few problems with it.
First, the calculations totally fail to consider that when insurers

write premiums they have expenses on those premiums right awaylike premium taxes, agents commissions, acquisition costs, etcetera. He didn't take that into consideration.
He also didn't take into consideration Federal income taxeswhich have to be paid on premium. He also failed to consider the

difference between the different lines of insurance, although he ac-knowledges that personal lines is not the problem now, it's com-mercial lines. He didn't consider that difference.
He also failed to recognize in his rather quick, glib statement

that if we had achieved higher income in 1984, the premium in-
creases would have hat. to come a year or two before that, not right
in 1984. The premium increases would have been before that, sothat the premium earned in 1984, in fact, the premium increase he
suggested, was earned in 1984. So it would be a couple of yearsbefore that.

Even just taking into account those few factors which are verysimple ones, we have recalculated what would the number be moreappropriately. And for commercial lines averages combined coun-trywide, it would be closer to 45 to 60 percent as a broad average,not 5 percent.
Mr. LENT. This would be in order to make a profit on the under-writing.
Ms. NVALTERB. No, no. We're both speaking in terms of total net

worth, rate of return on net worth. But one of his problems, too, ishe was looking athis target was wrong. He said we made about 3;
we only made 1.7. So to bring that up to 15 percent as he suggest-
ed, you only needed a 5 percentor he is suggesting you only todayneed a 5 percent increase in premium. Today on the average thatnumber would be probably over 60 percent on the average.

Mr. LENT. The fact is we heard at least some witnesses today
who accused the insurance industry of conspiring, as I understoodit, to create this insurance crisis in order to obtain rate increases
and to affect legislative change, particularly in the tort system.

Mr. Nader has stated that the insurance industry is gambling for
high stakes. If successful, the bet will pay off in billions, according
to page 1 of his testimony. According to your testimony, the indus-try as a whole lost before applying carry-forward tax credits fromthe prior bad years $3.8 billion. I assume that Mr. Nader would
view this 1-year loss as an investment made by the entire industry.

Do you have any evidence of companies not being able to re-bound from this bad year? That is, have there been any insolven-
cies or companies targeted for special attention from the state dueto their financial condition?
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MS. WALTERS. Yes, Mr. Lent, I'd like to respond to that a little
bit and I know there are other members of the panel probably
chomping at the bit to get in as well.

My formal statement which I didn't bore you with reading con-
tains a great deal of information on that very subject.

Mr. NtrrrER. I think the report was that there a-e 22 companies
that had become insolvent during 1984, and that the National As-
sociation of Insurance Commissioners had 418 companies that were
on a watch list because they were either impaired or in some criti-
cal financial condition.

Ms. WALTERs. Thank you, Frank.
I'd like to mention a followup, and again, I'm sure these other

gentlemen would like to add to it. I think you gentlemen probably
know as well as we do that this is not a manufactured crisis. Mr.
Florio, you are well involved in the Superfund area and pollution
liability. I think you realize from the testimony that you have
heard there that we're talking about real problems. Product liabil-
ity, tort reform has been debated and discussed by this Congress
and preceding Congresses in their trying to grapple with that very
difficult issue.

The whole question of auto no-fault reform has been around a
long time, and people are talking about reform because there are
injured parties who seem not to be getting the appropriate benefits.
And who is really at fault here? I don't know that necessarily we
are going to find that we can point our fingers at any one person.

In fact, one of my questions really is, I find it hard to understand
why Mr. Hunter and Mr. Nader are arguing so strongly against
tort reform. It seems to me the only people who are benefiting
from this current 1...;.-.away tort system may be the trial bar who
makes their living off it.

I would suggest very eminent people such as the current Chief
Justice of the U.S. Supreme Court have spoken out on this issue,
and I also believe the American public feels very strongly about
this.

I think all of us in this room realize the American public is abso-
lutely disgusted at the modern version of ambulance chasing which
we have seen after incidents like Bhopal and airplane crashes. So I
don't think this is something being manufactured. I think that's
absurd.

Mr. Flom. Will the gentleman yield?
Mr. LENT. Yes.
Mr. nom°. Let me just say I don't subscribe to a conspiratorial

theory, but I do have some serious problems with the nature in
which the industry conducts itself.

When you say who's the major cause, I would quote your own
study that says "the property/casualty industry must accept the
major responsibility for its current financial condition. But, the
brutal price war of the last six years is over." So I think it's incum-
bent upon us to try to figure out how we got here.

Ms. WALTERS. I agree.
Mr. nom. I can give you anecdotal histories of obscene out-

comes with regard to sovereign immunity. I mean, sovereign immu-
nity defense put forward where people were clearly injured and the
application of that doctrine worked unjust hardships, so that that's
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a legitimate reason under certain circumstances for not followingthrough on that theory.
Let me ask a specific question on this point. How did this come

to pass that your conclusion, brutal price warswhat is it we have
in place now to stop that from recurring again so that we don't
find ourselves with an industry, supposedly a sophisticated indus-
try, out underpricing the premium requirements that it needs in
order to make itself financially secure?

Ms. WALTERS. Very good question. That reminds me of several
points I did want to bring up before. We have several things atwork is ere. We haveI'll wave the flagthe private enterprise,
system In the United States which we all choose to operate under,
which permits competition. When you have competition I think by
and large the public benefits.

We don't have people complaining because they paid very, very
low rates over the last 4 or 4 years. People didn't come in and com-
plain because "my rates are being cut 10 percent, 50 percent or 30
percent."

Mr. FLORIO. You just concluded that brutal price wars are, infact, the cause
Ms. WALTERS. Hurt the industry. Hurt the insurance industryand brought about to some measure, to a large measure, the indus-

try's financial decline. I'm saying the public is not harmed by
paying less than the price they would otherwise pay.

Mr. nom. But if the current situation is an inevitable outcome
of what you're just lamenting, what are we going to do to make
sure it doesn't happen again?

Ms. WALTERS. Several things are being done. First, in my formal
testimony we talk about the primary responsibility of the National
Association of Insurance Commissioners, which is to regulate forsolvency

Mr. Fwiuo. They didn't do it the last time.
Ms. WALTERS. I beg to differ with you.
Mr. Funuo. You said the brutal price wars, which presumably

were conducted under the guidance and direction presumably of
those insurance commissioners, has resulted in the problem we are
now facing.

Ms. WALTERS. The insurance commissioners are engaged in pro-
tecting the public, not necessarily protecting insurance companies
from their own competition.

Mr. nom. Is the public being served by the results of that?
Ms. WALTERS. Yes, sir, they are being served.
Mr. Fwino. We had a lot of people today indicating they aren't

being served.
Ms. WALTERS. I think you're asking me three questions at once.

Let me respond to one and then we can go on to some of the others.
The policyholders are, to some extent, benefited during times of

excessive competition. Insurance companies are hurt because their
financial results show it, but the policyholders benefit from low
prices. Even when companies go out of businessthis is the only
industry that I know of that, in fact, funds guarantee funds which
protect claimants if, in fact, companies do go out of business. You
don't need a Federal bailout and you don't need a state bail-out.
When insurance companies go out of business, the insurance indus-
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try funds those claimants. So that's I think an important thing to
consider.

The other point I'd like to make when we're talking about yes,
there has been aggressive competition. I can assure you, although I
don't run an insurance company per se, I can assure you that the
managements of insurance companies, as they were competing ag-
gressively for the business, were not planning on the results of that
second chart. They were not planning on having pre-tax operating
losses. They were hoping, they were optimistic, that even though
the premium was out of line with loss costs, that the investment
income would be sufficient to overcome it.

They were wrong. Part of the reason they were wrong is we are
dealing with the future. We have to determine rates today to cover
claims that may occur and may be brought at anytime in the
future. That's an inexact science at best, so we were w :ong in
doing it because it's an inexact science.

We were also wrong because of all these other factors. Even if we
could be confident that the policy language and court interpreta-
tions of the policy language remain the same, it would be a risky
business to begin with.

But we are dealing with a situation now where long after the
policy has been written, the premium has been collected, the rules
of the game change. And that throws our results off.

My last comment on this question is, I really find it ironic that
Mr. Hunter is complaining about taking investment income into
consideration today when for the last 8 years, he has been running
around the country in all States and before the National Associa-
tion of Insurance Commissioners saying, you should force insur-
ance companies to take investment income into consideration. They
have taken it into consideration, but because it's a very risky busi-
ness they were off, and they were off on the low side. That hurt
them; it didn't hurt the public.

That's all I'll say.
Mr. Roam. By the way, I am not satisfied with the response. It

was a long response that dealt with a lot of issues. But I am not
sure it dealt with my concern about this whole situation recurring
again.

You have indicated the stockmarket is responding to the antici-
pated profitability of the insurance companies of the industry
before too very long, which will duplicate the situation we saw just
a few years ago, and there is nothing under the free marketplace
forces concept that is going to inhibit other people coming in, com-
peting for the premium dollar, and competing perhaps in a preda-
tory way so as to allow the same process to go forward.

You have asked ns to rely upon the State insurance commission-
ers to make sure that nothing inappropriate happens in the nature
of a brutal price war againand I don't know why we should count
on that happening in the future the way it didn't happen in the
past.

Ms. WALTERS. I think you missed my point. I don't think anyone
is going to ask State insurance commissioners to protect insurance
companies from undercharging people.

Mr. FLORIO. Why not?
Ms. WALTERS. Because it doesn't hurt consumers.
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Mr. Flom. If, in fact, the undercharging results in the insur-
e-ice company putting itself in the position of not being able tocarry out its responsibilities.

That is a legitimate function of the insurance commissioner, isn'tit?
Ms. WALTZES. I believe that the legitimate function of insurance

commissioners is certainly to maintain solvency and solidity and to
see to it that companies don't go out of business. But, it is to pro-
tect consumers, primarily, and not to protectnecessarily to pro-tect companies.

Mr. FLoaro. Consumer's interest is dealt with by having a viable
insurance company.

Mr. JONES. Mr. Chairman, a number of people thinkand I amone of thosethat that brutal price war was started by the return
that we had in 1977 and 1978. Do you remember it on the chart
here, where it is substantially more than Standard & Poors 500.

Mr. Flom. As a result of the interest payments.
Mr. JONES. See how well we were doing in 1977 and 1978. We

were making almost 20 percent on the money, on your capital
structure. And it was a very fluid capital structure. You bought
stocks and bonds, you put them aside and they were earning. Andthat brought a great deal of new capital into the insurance indus-
tries. It has been estimated at $5 billion of excess capital.

They went in where it was easiest to go in; they went into the
reinsurance industry and they went into commercial lines wherethey get large returns.

And the industry had to work that excess capital out. Those
people wanted to stay in the business. As it declined, they lowered
the rates. The established companies who have overheads they
have to maintain, had to meet that market. And it was a very
great burden in a sense to get it off.

Now, what might cause it to return? Those vv.:. -- very unusual
conditions. We were making an underwriting profit t,.id a very ex-traordinary return on investment was coming into it. Whether that
would ever repeat itself or not, one doesn't know. But it does show
that we are one of the real free enterprise parts of the economy
still. There are a great number of companies, a great number of
agents out there competing for business.

Mr. FLoitio. You are also supposed to be a regulated industry.
Mr. JONES. Now there the commissioners do regulate on your

homeowners and your automobile, because there are a number of
individualsthe individual has to be protected in those situations.And I know commissioners that say they turned down more rate
filings that were too low than they did those that were too highI
know one who said he did that. But those were on homeowners and
automobile.

We have always said that the large commercial buyer could take
care of himself. And the commissions: has assumed less responsi-bility for the large commercial buyer than he has for the person
who has an automobile and owns a home.

And it is in that area where we had the difficulty. It was in that
area where we had the greatest amount of new capital that wanted
to stay in when they shouldn't have, and made it very difficult for
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established industry, ant. had the least regulation under any regu-
latory system.

Mr. LENT. I have no further questions.
Mr. Funuo. Thank you very much. I appreciate your help.
We have one last witness. We appreciate his patience, waiting

through the course of the day.
Mr. Andre Maisonpierre, president of the Reinsurance Associa-

tion of America.
We welcome you.

STATEMENT OF ANDRE MAISONPIERRE, PRESIDENT,
REINSURANCE ASSOCIATION OF AMERICA

Mr. MAISONPIERRE. Thank you Mr. Chairman, Congressman
Lent. I appreciate your patience.

You have my written statement. In view of the time, let me be
very brief this afternoon.

As you have indicated, I am the president of the Reinsurance As-
sociation of America. I think it is essential at the outset that one
recognizes that what is insurable is reinsurable, and what is not in-
surable is not reinsurable. Insurance and reinsurance are two peas
coming out from the very same, identical pod.

The basic function of reinsurance is to enhance the spreading of
risks which is what insurance is all about. Reinsurance allows the
primary or ceding companies to reduce their total liabilities to
levels appropriate to their premium volume on the one hand, and
their equity or surplus on the other.

The usual reinsurance transaction does not involve the policy-
holder who only looks to his insurer for defense and indemnifica-
tion of losses.

The reinsurance transaction does not infuse any additional cap-
ital into the initial insurance transaction. The premium which the
policyholder pays its insurance company is shared between insur-
ers and reinsurers, and in fact is further shared or retroceded
amongst reinsurers just as the payment of losses is shared between
insurers and reinsurers.

Time this afternoon doesn't permit a full description of the oper-
ation of the reinsurance mechanism nor the nature of the reinsur-
ance contracts. We have done this, however, in our written state-
went.

In 1984 the U.S. property and casualty reinsurance market re-
ceived approximately $10.9 billion in assumed reinsurance premi-
um. This represents a little less than 10 percent of the total net
premium written by all property and casualty companies in the
United States.

Historically the ratio of losses incurred to premiums has been
fairly comparable for the insurers and reinsurers. Unfortunately,
as again we note in our statement, in the recent past the reinsur-
ers have paid a substantially greater percentage of losses incurred
by the industry. In fact, the changes in our civil justice system and
the interpretation by the courts of insurance contracts in ways
never anticipated by the industry have had considerably greater
impact on reinsurers than by the primary companies.
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These changes in the civil justice environment, retroactive appli-
cation of liability through legislation and the court reinterpreta-
tion of insurance contracts have created intolerable uncertainties
in some lines of insurance, particularly in the commercial casualty
lines.

The resulting inability of insurers to be able to predict anticipat-
ed future losses have made insurers hesitant to invest their limited
equity in those lines, any of those lines.

Note that the general liability insurance contract leaves an in-
surer exposed to claims filed many years after the insurance policy
has expired, since the contract provides for coverage of any loss oc-
curring during the policy period irrespective of when the loss is re-
ported.

Insurers and reinsurers today are paying on losses being generat-
ed on insurance policies that were sold 20 or more years ago. In
fact, in a recent study which our association has completed, we
show that the general liabilityin the general liability area it is
not until the eighth year following the sale of the insurance policy
that the reinsurers are made aware of 60 percent of the losses
which they will be responsible for under those policies. And, it is
not until the 13 year that the companies know of 75 percent of the
losses to be incurred.

Now, assuming no change in loss development pattern, the ma-
jority of losses on reinsurance contracts covering commercial casu-
alty exposures which we are issuing in 1985 will not be known to
us until 1993. And by the end of the century there will still be a
large amount of losses not known to the companies.

Now these losses will be adjudicated in the social, judicial, and
economic environment which will then prevail. But, let me empha-
size this. The premium to pay for those losses must all be collected
in 1985, today.

Now, is it any wonder considering the changes that have been
taking place in the civil justice environment, that the reinsurance
industry underwriting experience of the past several years has
been atrocious. In 1984 the reinsurance industry's combined ratio
was 133. I believe Ms. Walters stated for the primary industry it
was 118. This means for every $100 of premium which we collected
in 1984, we paid out in losses, in incurred losses and expenses,
$133. In 1983 it was a little better, it was $119. In 1982 it was $114.

What is perhaps troublesome is that in .984 the reinsurance in-
dustry sustained a 7 percent decline in equity, despite a very large
infusion of new capital in the industry.

To develop the capacity needed to meet the growing needs of the
insurance industry, the reinsurance industry must build an ade-
quate equity base to support such capacity. This equity growth can
come from either outside capital being funneled into the reinsur-
ance industry or through profits generated by the company's oper-
ations.

Although the strong and well-established companies have been
successful in the past several months in attracting new capital
either through infusion of capital funds from a parent, or through
tui instance of one company, the floating of a stock issue, the envi-
ronment in which reinsurers are operating does not hold out much
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promise for sufficient internally generated growth over the reason-
able future unless cee-,in changes are brought about.

Predictability of loss patterns must be restored. On a short-term
basis we believe that some predictability can be reintroduced by
the adoptions by the states of the new COL contract forms being
filed by the ISO.

Ultimately, the availability of insurance and reinsurance will
depend on the restructuring of our civil justice system. And we be-
lieve that the tort system must provide a fair balance, and until
such a balance is restored the problems which have been identified
for this subcommittee are bound to persist.

Thank you very much.
[Testimony resumes on p. 283.]
[The prepared statement of Mr. Maisonpierre follows:]

258



255

STATEMENT

OP TEE

REINSURANCE ASSOCIATION OP AMERICA

My name is Andre Maisonpierre, President of the

Reinsurance Association of America, a trade association of

professional reinsurers. Our member companies are professional

re Alters trincipally engaged in the business of assuming

property and casualty (p/c) reinsurance and are either domestic

U.S. companies or U.S. branches of foreign reinsurers entered

through and licensed by a state. Al: the companies are subject

to the regulatory jurisdiction of the various states in which

they are domiciled or licensed.

We appreciate the opportunity to address the dual issue

of availability and affordability of reinsurance.

Reinsurance is essentially an insurance transaction

whereby the coinsurer, for a premium, agrees to indemafy the

ceding insurer or reinsured against all or part of the loss which

the latter may sustain under its policies of insurance. It is

often described as the insurance of insurance companies because

it provides reimbursement for the insurer's losses under policies

covered by th° reinsurance contract. Reinsurance is purchased by

the primary or excess ceding insurer for its own benefit so that

it can spread its risks and limit its own liab_..ity from large or

catastrophic losses. The usual reinsurance contract does not

iroolve the policyholder, who looks only to is insurer for

defense and indemnity against loss.
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Reinsurance was developed to provide capacity essential

to the continued growth of the direct insurance industry. In

addition to capacity, reinsurance is purchased by a primary

insurer to (1) reduce exposure to liability on particular risks,

(2) protect against accumulations of losses arising out of

catastrophies, (3) reduce total liabilities to a level

appropriate to its premium volume and capital, (4) rfiduce

exposure to certain and possibly more hazardous lines of business

or alter its 'mix' of business, (5) help stabilize operating

results, and (6) obtain assistance with new concepts and lines of

insurance.

Reinsurance contracts are shaped to meet the specific

needs of tt, ceding Insurer, and this freedom of contract is one

of the basic tenets of the reinsurance industry. Despite the

fact that there are no standard reinsurance contracts, there are

two basic types which 're used and adapted to accommodate the

buyer's business. A reinsurance treaty is a broad and often

automatic agreement that covers some portion of a particular

class or classes of business, i.e., the ceding insurer's entire

workers' compensation or property book of business. In contrast,

a facultative agreement covers a specific risk of the ceding

insurer and requires the insurer and reinsurer to agree on terms

and Jnditions on a contract-by-contract basis. Both treaties

and facultative agreements may be based on a pro-rata
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distribution where the two parties share proportionately in

premiums and losses. The agreements may also be written on an

excess basis, where only the losses of the insurer in excess of a

predetermined amount, known as the retention', are reinsured.

It must also be noted that many reinsurers also provide direct

excess insurance to policyholders, although this direct business

generally rnpresents a small portion of a professional

reinsurer's entire book of business.

The 1984 U.S. property and casualty reinsurance market

received approximately $11.3 billion in gross premium. Of this

amount, $10.9 billion was for reinsurance assumed and $445

million for direct excess insurance. This represented less than

10% of the total net premium written by all property and casualty

companies. However, as noted telow, the reinsurance industry

today absorbs a higher percentage of total losses, and this

liability requires a further spread of risk to international

reinsurance markets. Foreign reinsurers assume a significant

portion of these U.S. risks and, indeed, U.S. insurers paid $1.3

billion more in reinsurance premiums abroad in 1984 than were

received by U.S. reinsurers from foreign ceding companies. Much

of this premium going abroad is paid by U.S. reinsurers to spread

their own risks, and these contracts are called 'retrocessions'.

Since reinsurers indemnify primary and excess insurers

for losses paid under their direct policies, they are imparted by
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the same legal and legislative developments affecting property

and casualty Insurers. Any factors increasing tte frequency or

the amount of losses will increase the reinsurer's liability,

although the effect on reinsurers can be even more dramatic than

on direct writers.*

The insurance industry's enormous and still expanding

liability in the casualty area under general liability policies

issued in the past has had and will continue to have a major

influence on the present and future ability and inclination of

reinsurers to continue to expose their capital and surplus in

these same lines of insurance, until and unless major reforms in

both the policy forms and the civil justice system take place.

Experience on current and past policies is creating current and

future liabilities of such unanticipated magnitude and

unpredictable nature that the reinsurance industry finds it

almost impossible to assess its present total responsibility.

Insurance policies and reinsurance contracts written in

the 1950's and 1960's for relatively low premiums are now

responding pursuant to court decisions or retroactive legislation

to claims which were never anticipated under the contracts. The

res12.1ting impact on reinsurance has been traumatic.

First, these unexpected liabilities as well as other

losses are draining the industry's policyholders' surplus and

hence its ability to provide the capacity needed in all lines of

reinsurance. Second, these losses have highlighted the totally

For an analysis of the tort system and of the proposa..4 for

change, see Appondix A.
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unpredictable nature of casualty risks and the liabilities which

they create and how these, in turn, can be enlarged by the courts

and by legislators. Taker together, these forces are likely to

discourage the reinsurance industry from writing risks it cannot

understand, rate or limit with any certainty. instead it will

likely commit most of its available capacity to product lines

providing some profit potential. As a matter of fact, a

reinsurer will need to adopt this behavior if it wants to remain

solvent. It must do so for the benefit of all of its client

companies and its shareholders.

As mentioned above, the reinsurance industry is today

absorbing losses from primary insurers disproportionate to the

amount of premiums received. As the following chart comparing

the ratio of loss and loss adjustment expenses to premiums fur

reinsurers and insurers shows, this is a relatively recent

development;

Reinsurers Insurers

1980 75% 75%

1981 76% 77%

1982 80% 80%

1983 85% 81%

1984 103% 88%

This supports the contention that changes in the civil

justice environment and the interpretation s, the courts of
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insurance contracts in ways never anticipated by the insurance

industry have had considerably worse impact on reinsurers than on

the primacy companies. Note that in the early 1960's, it was

common for a reinsured company to offer $5 million or $10 million

coverage limits to a policyholder but retain only $50,000 to

$100,000, respectively. All losses in excess of those retentions

were then intended to be absorbed by reinsurers. However, since

it was expected that the reinsureds retention would suffice to

cover the majority of losses, the reinsurance premium paid was

relatively small.

What has, in fact, happened is that the retention limits

of the reinsureds have been pierced with unexpected frequency in

just about all lines of business. The result is that reinsurers'

past and future liabilities on these contracts are likely to

exceed the premium received, plus all the investment income

earned on the premium.

The traditional general liability insurance contract

leaves the insurer exposed to claims filed many years after the

insurance policy has expired since the contract provides for

coverage of any loss occurring during the policy period

irrespective of when tne loss is reported. Certain exposures,

particularly in the toxic tort area, are particularly susceptible

to this latency factor which is generally referred to as the

'long tail'.

264



261

- 7 -

Although this delay in reporting creates serious

problems for all insurers, there is a marked difference in loss

development patterns between reinsurers and pr,mary insurers as

summarized in the table below. The major reason for these

differences lies in the retention feature of excess of loss

reinsurance. Since many claims are not valued at ultimate cost

initially, the primary insurer may not report such claims to his

reinsurer until considerable time has passed because the initial

reserve is within the primary insurer's retention. The relative

development is much larger for the reinsurtc than the primary

insurer since the primary insurer's net loss on any particular

claim is limited for annual statement purposes to its retention.

In addition the primary claim department has more direct control

over the administration and adjudication of each claim.

PERCENTAGE OF ULTIMATE LOSSES
1st Year 4th Year

Reinsurer Primary Reinsurer Primary

Automobile Liability 35% 80% 80% 100%

General Liability
(incl. asbestos) 3% 50% 20% 85%

Medical Malpractice 2% 45% 20% 90%

Workers' Compensation 15% 75% 40% 95%

Source: 1984 Best's Casualty Loss Reserve Development (for
Primary only)
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This delay creates major problems .'or reinsurers in the

anticipation of losses and, the consequent rating of future

business on the basis of accurate loss information. For the past

several years we, The Reinsurance Association of America, have

been conducting studies in reinsurance loss development trends.

In recent years, loss development factors have become larger.

With few exceptions, each year's additional information has

proved pasvious loss development patterns to have been optimistic.

Some of the factors that have contributed to these

changing loss development patterns are:

1. Automobile Liability -- Development is influenced by

such things as the rising costs for medical expenses

under unlimited no-fault benefits, changes in the guest

statutes, changes from contributory to comparative

negligence, and changes in social attitude that have an

inflationary effect on settlements.

2. General Liability -- Similar effects for General

Liability exist with respect to changes in loss

development patterns. These include changes from

contributory to comparative negligence, 'social

inflation', and medical expense inflation. In addition,

retention changes (which also affect Automobile

Liability) can have some effect on the emerging patterns
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of loss development. Mix of business may also be a

factor since General Liability includes product

liability and other professional liability insurances.

As contributing companies may have changed their mix in

more recent years, such changes will also have an impact

on the development patterns.

3. Workers' Compensation -- workers' Compensation

experience is a function of both indemnity and medical

costs. Medical costs, as noted above, have been

increasing and therefore the impact of such increases

will have an effect on the emerging patterns of

development. In addition, new developments in

occupational disease may have an impact. Also affecting

Workers' Compensation are changes in remarriage,

mortality assumptions, and retroactive law changes. In

particular, mortality assumptions on catastrophically

injured cases may have been optimistic. Liberal

interpretations by Workers' Compensation administrative

authorities may also be a factor. It is also possible

that increased Legal representation may influence

ultimate losses and consequently the loss reserve

development patterns. In the workers' compensation line

over the past few years, however, there has been litte

deterioration. A possible ,xplanation of this seeming

stability may be the recent .mposition by reinsurers of

more stringent reporting requirements in combination

with coverage restrictions under late reporting clauses.

I
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This list of possible explanations ,s not exhaustive,

but it does provide a partial explanation for the trends we have

observed. The trends during the 1970's and early 1980's are

obvious. The implications for the rest of the 1980's are

uncertain. In particular, reserving for latent injury and common

cause cases will be challenging in an environment of changing

judicial interpretations of liability. Further influencing the

factors will be the continuing growth of loss adjustment expense

in most lines, but especially in General Liability.

It is no accident that the lines of insurance which are

the slowest to develop -- the long tail lines -- are the ones

creating the worse problems for reinsurers. For instance, under

workers' compensation, at the end of the first year of a policy,

reinsurers are aware of only 15% of the losses incurred under

that policy. By the end of the second year this increases to

25%. By the eighth year, we still know of only 60% of ultimate

losses. The pattern is worse in the general liability area --

even excluding identifiable asbestos losses. In that line, by

the end of the first year we know little more than 5% of ultimate

losses, 30% by the ena of the third year and by the eighth year

60%. It is not until the thirteenth year that we know of 75% of

the losses that will arise and we slowly hear of the remaimler of

the losses over the next two decades.
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Assuming no change in the future loss development

pattern, the majority of losses on reinsurance contracts covering

general liability exposures issued in 1985 will not be known to

the reinsurers until 1993; and, by the end of the century, there

will still be large amounts of losses not known by the

companies. Note that these losses will be adjudicated in the

social, judicial and economic environment which will then prevail

but, the premiums to pay those losses must nevertheless all be

collected in 1985.

Finally, it is important to note the potential for

complexity of the different coverages making final determination

of a reinsurer's ultimate liability in a single risk extremely

difficult. Consider one reinsurer's potential involvement at the

KinBuc Superfund site, where 95 plaintiffs are suing 667

defendants for personal injury and property damage caused by

exposure to hazardous substances disposed of at the site. This

reinsurer has identified 137 involvements to date. If the

exposure period is, say only 10 years, those 667 defendants may

trigger thousands of policies. The reinsurer with 137

Involvements must review 10 years of policies and contracts just

to check on coverage. At another Superfund site, this same

reinsurer found 85 involvements in a suit filed against 190

defendants. This particular reinsurer has located involvement in

250 additional sites, each of which could give rise to a similar
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litigation pattern. The lengthening development patterns and the

recently emerging areas of unanticipated liability have made it

difficult for reinsurers to properly price the protection they

offer.

Is it any wonder then, that the reinsurance industry's

underwriting experience over the past several years, has been

atrocious? The industry's combined ratio has shorn a worsening

in each of the past five years, as the following table shows:

Year U.S. Reinsurance Combined Ratio

1984 133

1983 119

1982 114

1981 108

1980 107

A. M. Best - 1984 Reinsurance Results.

What is also particularly disturbing is that this

operating loss in 1984 fat exceeded investment income. As a

result, the reinsurance industry sustained a 7% decline in

policyholder's surplus despite a large infusion of new capital in

the industry. A. M. Best notes that the reinsurers postei a

negative 14% return on surplus' in 1984, as compared to a 3%

negative return for the total property/casualty industry. Best

further notes that today, the ratio of Net Liabilities to Surplus

for the reinsurance industry exceeds that of the industry average.
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What this all means, of course, is that the U.S.

reinsurance industcy's capacity has diminished substantially at a

time when the need of our growing economy for insurance has

increased. It should be noted that the decrease in capacity of

the U.S. reinsurance industry coincides with a review of the

continued participation in the U.S. insurance and reinsurance

markets by Lloyds and other alien c'mpanies.

What about the future? Availability of an adequate

reinsurance market depends on two factors:

1. The ability of the U.S. reinsurance industry to build up

an adequate policyholder surplus base to sustain growth.

2. A change in the civil Justice environment in which

reinsurers must operate.

Surplus growth can come from two sources. One, is the

funneling of outside capital into the reinsurance industry. The

well established companies have been successful in the past

several months in attracting new capital either through an

infusion of capital funds from a parent or through the floating

of stock issues. This certainly demonstrates faith in the

ability of the reinsurance industry to come out of its slump and

return to a profitable state. Not all reinsurers have been that

fortunate, however, and some have served notice of intention to

either quit writing reinsura.'ce altogether or to limit their

diminished capacity to the more certain lines of reinsurance.
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However, even those reinsurers with adequate capacity

will funnel their resources in those lines which provide a

certain degree of predictability., Predictat'ility is essential

to insurance pricing and it should be noted will be substantially

enhanced once the new COL contract forms developed by the

Insurance Services Office are approved by state regulators.

Ultimately, the availability of reinsurance in critical

product lines, at affordable rates, will depend on the

restructuring of our civil justice system. We are encouraged by

the careful and objective review which the Senate Commerce

Committee is givini to this issue and we urge the House Energy

and Commerce Committee to do likewise. We believe that the tort

system must provide a fair balance and until such a balance is

restored, the problems which have been identified for this

subcommittee are bound to persist.
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APPENDIX A

AN ANALYSIS OF THE TORT SYSTEM AND
PROPOSALS FOR CHANGE

I. THE TORT SYSTEM

The tort system entails three interrelated purposes:
individual justice, deterrence of wrongful conduct and
compensation. It is adversarial with remedies tailored En the
individual. Classic tort theory requires for the plaintiff to
recovery that he prow by a preponderance of evidence that
identified defendant owed him a duty Of care and that the
defendant failed to meet this duty and tnereby caused the harm
suffered by the plaintiff. Restatement (Second) of Torts 5282
(1965). Importantly, even classic notions of 'strict liability'
entail some judgment as to the character of the defendant's
behavior. Courts normally balance 'risks against utility' of
conduct in 'strict liability' mien. Ai4,, cases of product
design and warring entail consideration of the reasoneoleness of
the manufactu.er ? conduct.

The tort system's procedural, substantive and evidentiary
rules - necessary `Jr a 'fair' individual outcome - are time
consuming and expensive for the partids and taxpayers. However,
the quid pro quo j that a en . :tofu' plaintiff may obtain a
generous recovery. Damages :.crude compensation for past and
future economic loss and compensation for non-economic losses
such as pain and suffering. Also, the plaintiff may recover
punitive damages with the aim of punishment and deterrence.
Lastly, recovery is allowed without el/2 ence of compensation from
collateral sources such as insurance pc...icies, workers
compensation or other benefit plans. Thus, the tort plaintiff
enjoys recovery without formal cap or limit.

Increased technological complexity and the increased ability
of science to suggest, if not confirm, causal relationships
between certain ailments and exposure to certain substances is in
large part responsible for the crisis that has developed within
the tort system. In situations of long latency clise-se,
unidentifiable defendants, or lack of proof of fault, some courts
have expanded clas-:c tort theory to allow recovery where none
would have been allowed. Strict liability theories are being
expanded and recovery allowed in situations not prev'zusly
contemplated. Increasingly courts are allowing recovery against
'innocent' defendants where the actual person at fault cannot be
determined.

27
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Strict Liability: Under classic tort theory a persor is
.iable even where due care was exercised if the product roduced
nevertheless contained an unreasonably dangerous aspect, or if
the nature of the defendant's activity was unreasonably
dangerous. Restatement (Second) of Torte 5402A. Notions of
strict liability, however, are expanding in terms of the
activities and products to which the theory is being applied.

nsation for Hazards: Report of the
AcilocisnessourrYCoreDen11,U. S. Chamber of
Commerce (1985) at 51. Products and activities formerly subject
to a regligence standard are being subject to strict liability
standards. More industries are being held to standards of care
higher than that of reasonableness. This is a result of
increased complexity of industry and products.

Certain defenses formerly allowed in strict liability cases
are not recognized by some courts. Por example, manufacturers,
even in strict liability cases, had been able to rely on the
state of the art defense. No manufacturer would be held liable
for harm caused by conduct or products that could not have been
anticipated under state of the art knowledge. Recently, however,
some courts have essentially turned to a concept of absolute
liability. Besbada v. Johns-MansvMe Products Corp., 447 A.2d
539 (N.J. 191117-Filmore V. Owens Illinois, No. 65 374 (Mo. July
17, 1984) (en banc17RiTres v. Arians, 391 Mass. 407. Despite the
fact that the New Jersey Supreme Court has retreated somewhat
from its holding in Beshada in a non-asbestos case (Feldman v.
Lederle Labs, 479 A.2d 374 (N. J. 7'84)), the issue of
availability of the state of the art defense remains at best
unclear. The policy reasoning of Beshada is available in future
cases anytime a court believes that as an 'innocent'
plaintiff and an 'innocent' defendant, it is fairer that the
plaintiff should recover.

Unidentifiable Defendant: A second area in 'rich the

ccurts ave eased c agate notions of proof based en increasing
societal complexity is where the party allegedly .c fault is not
identifiable. This problem of proof has most often developed in
long latency uisease cases, including those involving DES and
asbestos. Courts, in an effort to provide recovery, have
developed several theories to overcome the burden of proving the
identity of the defendant that actually ca ed the harm
including: conscious parallel conduct as agreement' among
defendants in marketing of products, Bichl(. v. Eli Lilly i Co.,
55 N.Y. 2d 571, 436 N.E. 2d 182 (19827-1TB-case); concert of
action by express or tacit agreement, In re Beverly Hills Fire
Liti ation, 686 F.2d 385 (6th Cir. 1982); enterprise liability
making each manufacturer jointly/severally liable for injuries
caused by adherence to an industry-wide standard, Hall v. E.I. .1
Pont de "amours & Co., 345 F. Supp. 353 (E.D. N.Y.1;72) cuiuwrri
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applied where only small number of manufacturers in industry);
and market share liability, a policy decision that as between
innocent plaintiff and manufacturer the loss should be spread
among members of the industry and the public, Sindell v. Abbott
Gabs, 163 Cal. Rptr. 132, 607 P.2d 124, cert. denied, 449 U.S.
§11(1980) (DES).

Proof of Causation: A third area where courts and
commentators are entertaining a tendency toward expanding classic
concepts of liability oecause of long latency and complex but
unresolved scientific questions is in proof of causation.
Judicial decisions concerning the appropriateness of the use of
epidemiological evidence to prove causation are mixed. See cases
discussed in J. McElveen and P. Eddy, Cancer and Toxic
Substances: The Problem of Causation and the Use of
lialiiTUTEgy, 33 Clev. St. L. Rev. 29 (1984-85). However,
commentators are calling for admission of such studies into
evidence. There have been numerous legislative proposals that
would permit recovery based on probabilities of causation derived
from epidemiological studies. See, 111., S. 1483 97th cong., 1st
Seas. (198': (compensation for nuclear testing) S. 1483 initially
would have created a presumption of causation if the individual
worked or lived in an 'affected area for a time and had
developed cancers identified by an Advisory Panel as being
related to the radiation hazards. Both the Black Lung Benefits
Act, 30 U.S.C. 55901-945 (1976 Supp. V 1981), and the
Longshoremen's and Harbor Workers' Compensation Act provide for
coverage presumptions. In effect these presumptions shift the
burden of proof to the defense to demonstrate that its product or
coniuct could not have caused the harm alleged.

Deep Pocket Theory of Recovery: more directly involving
insurers, the courts, in long latency disease cases, have shown a
tendency to interpret insurance contracts, despite the contract's
wording, in a manner so as to broaden coverage. Various theories
have been developed to expand coverage under 'occurrence' based
policies. At best there is much confusion over when an
occurrence takes place in long latency disease cases. Some
courts hold that terms such as 'bodily injury, sickness or
disease' as 'occurrences' are ambiguous in the context of latent
or cumulative diseases and thus interpret them adversley to
insurers. Keen v. Ins. Co. of North America, 667 F.2d 1034 (D.C.
Cir.), cert7linied 455 U.S. 1007 (1982) (triple trigger
'occurrence' oily injury during exposure, exposure in
residence and manifestation); Zurich Tns. Co. v. Raymark
Industies, Inc., Slip Op. No. 78 L 87eJ (Cir. Ct. Cook County
Ill., Sept. 28, 1983) (double trigger 'occurrence' upon exposure
in residence and manifestation). Some courts, however, use the
manifestation rule, Eagle-Picher Industries, Inc., v. Liberty
Mutual Ina. Co., 682 F. 2d 12 (1st cir.), cert. denied, Froude v.
Eagle-Picker, Industries, Inc., 103 S.Ct. rin (1983).
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Similarly, where there has been progressive property damage,
some courts hold that insurers are liable pro rata for the entire
period. Gruol Construction Co. v. Insurance Co. of North
America, 11 Wash. App. 432, 524 P. 2d 427 (1974). Others,
owever, hold that the 'occurrence' takes place when the damage
has rendered property 'defective'. Bartholomew v. Insurance
Company of North America, 502 F. Supro71131Y5f. 1980), aff'd.
sub nom. Bartholomew v. Appalachian Ins. Co., 655 F.2d 27Tiir
UrF77;81

The courts have also shown a tendency to ignore pollution
exclusions. Negligent selection, design or -onstruction of a
dumpsite or failure to clean-up may mean pollution damage is not
excluded. Price v. Selected Risk Ins. Co., doc. no. L-69122-80
(N.J. Super. Ct., Feb. 26, 1982). The 'sudden and accidental'
exception to the pollution exclusion has essentially been
expanded so as to interpret the pollution exception out of
existence. Where the resulting pollution damage is merely
unforeseen or unintended and thus 'accidental' courts will find
against exclusion. Jackson Township Municipal Utilities
Authority v. Hartford Accident 6 Indemnity Co., 186 N.J. Super.
156, 451 A.24 990 (Super Ct. 1982)1 Farm Family Mutual Ins. Co.
v. Bagley, 64 A.D. 2d 1014, 409 N.Y.S. 2d 294 (4th Dept.-MU)
Grand River Lime Co. v, Ohio Casualty Ins. Co., 32 Ohio App. 2d
178, 289 N.E. 2d 360 (1972).

Similarly, on-site clean-up exclusions are ignored where
clean-up is required to prevent damage to third parties. Bankers
Trust Co. v. Hartford Accident and Indemnity co., 518 F. trip7).-

S.D. Na7IlITT7INit7TIFimay also be liable for statutory
penalties imposed for d'elay in clean-up activities if the penalty
is the result of dilatory or 'bad faith' non-cooperation by the
insurer. Kutscher's County Club Corp. v. Lincolns Insurance
Corp., 464 N.Y.S. 2d 136 (Sup. Ct. 1983).

II. CRITERIA/TORT SYSTEM

Analysis of the tort system must begin with identifying its
,urposes. Fundamentally, the tort system is intended to place
liability for harm on the party responsible for the harm. Where
a plaintiff cannot recover because there is no wrongdoer or none
can be identified, denial of recovery is appropriate. The system
was not designed to provide recovery in such situations. A
review of classic tort recovery according to fairness and
predictabilit criteria leads to the conclusion that the tort
system provides a fair means of individualized recovery within
the circumstanc.s it was designed to meet.
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However, some segments of society believe that certain
individuals should be allowed tort recovery in circumstances not
contemplated under classic tort theory. The result is a disjoint
in the system that is harmful to society as a whole.

Commentators have applied the following criteria to recovery
systems in an effort to evaluate adequacy in relation to purpose:

. Fairness to society as a whole

. Fairness co individuals
. timeliness
. efficiency

amount of compen.iation
. consistency of result

. predictability of frequency and amount of recovery

Application of these criteria to the classic tort system reveals
the following:

Fairness/Access: Use of a 'discovery rule' statute of
limitations rather than a date of injury rule is appropriate for
long latency harm. Statutes of repose may bar some claims, but
they are essentially fair. Proof becomes more difficult over the
passage of time. At some point proof of facts becomes so costly
and questionable as to preclude hearing the case within the tort
system.

Identifying Defendant/Causation: Access to the tort system
may be precluded where the plaintiff cannot Identify the
defendant or prove causation. However, under the fault based
system denial of access is appropriate. Compensatior, under such
circumstances is not contemplated, except in very limited
circumstances under classic tort law.

Insufficient Recovery: Access may be denied where alleged
damages would not cover the expenses or time spent in bringing an
action. Even with a contingency fee arrangement recovery may not
be sufficient to make the effort worthwhile.

Timeliness /Efficient : WIth an emphasis on proving
individual liabil,ty an damages, the tort system is neither
prompt nor inexpensive. Trials are lengthy. Costs and
attorneys' fees are high. Even where parties reach settlements,
often much effort is spent on evaluating technical complexities
of a ca-e. However, this aspect of the tort system is the price
paid fr the potential o$ large recoveries, including pain and
suffering, and in some cases, punitive damages.

Amount of Recovery: Plaintiffs receive economic damages
without reduction of benefits received from collateral sources.

-5-
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1"e rationale is that the defendant, because he is at fault,
should pay the full damages caused by his wrong. In addition,
tort law provides damages for pain and suffering. These damages
are also justified by the defendant's fault. The defendant
should be responsible for compensation of all harm he caused,
even if it is not readily susceptible of economic evaluation. If
the defendant's conduct is determined to be sufficiently
aggregious, punitive damages may be awarded. The tort system
thus may award damages far in excess of actual, net economic
compensatory loss.

Consistency: Given the variety of state rules of
liability, results in tort cases vary substantially. There are
further uncertainties inherent in a system dependent on juries
and attorneys.

Insurability: The lack of consistency in result means that
the tort system is less amenable to actuarial development of risk
of loss. Even if tort theories were to remain relatively stable,
the unpredictability in award amounts, particularly pain c4c)
suffering amounts, makes it more difficult to predict risk than
for a system where benefits can be objectively quantified.

The inherent lack of predictability is exacerbated by the
recent expansion of tort liability and recovery theories that, at
best, create confusion in the effort to predict case results and
award amounts. These changes in tort law are the result of
attempts to al-er the system to allow recoveries where none had
been previously intended. The tendency has been to reduce the
burdens of proof and ease recovery for plaintiffs who otherwise
would have no cause of action. Much of the change is the result
of long latency harm caused by products and pollution.

Classic tort rules concerning proof of fault, identity of the
defendant, proof of causation, and insurance contract coverage
have been broken by the courts to allow recovery. The result is
an unpredictable system where plaintiffs remain entitled to
receive individual compensation without limitation, but enjoy
relaxed burdens of proof more appropriate in a no-fault system.
The tort system is in flux, but only in one direction:
increasing potential liability.

III. PROPOSALS FOR CHANGE

Proposals for change generally fall into three categories,
depending on the particular aspect of the system focused on: 1)
increasing judicial resources; 2) alternative dispute resolution;
and 3) alteration of ,rocedural and substantive rules of law.
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Those interested in reducing the expense and delay of the
tort system argue that more resources are needed. Increased
numbers of judges and court personnel are necessary, it is
argued, to keep pace with the increased legitimate litigation
demands of a growing population. Such propoEmls, however, lack
merit. Judicial resources have been increase°. The result has
simply been increased procedural complexity. moreover,
ircinising judicial resources has done little to promote fairness
or ..:wisistency and thus predictability in result. Indeed,
ipziwesing the number of judges would tend to increase
iacc.nsistency and thus reduce insurability. Certainly this
pioposal could do little, if anything, to cure recent distortions
of classic tort law.

The need for reduction in time and expense of litigation has
led others to argue for alternative means of dispute resolution.
However, the experience of many in the use of 'binding'
arbitration is that the non-judicial procedures begin to grow
more complex coming to duplicate the procedures they were
intended to replace. Moreover, alternative dispute resolution
cal. be counter-productive, merely adding another layer to the
litigation process. Dissatisfied parties often seek further
redress in the court system. Accordingly, rather than serving as
an answer to abuses of tort litigation, alternative dispute
resolution may Increase opportunities for abuse.

The third broad area for proposed change is alseration in
procedural or substantive law. Procedural changes could result
in easing the time and expense pressures of litigation. For
example, procedural rules could be enacted that would require
more than mere notice pleading. Fewer unmeritorious cases would
be allowed beyond the pleading stage. Discovery in czlee
surviving dismissal could be much more strictly limited. The use
of summary judgments might be expanded, and jury selection
procedures could be curtailed.

Again, however, such procedural 'tinkerings' with the system,
while they might reduce time and expense of litigation, would do
little to curb recent distortions in substantive tort law
designed to ;llow recovery to persons who otherwise would fall
outside the system. Because much of the crisis surrounding the
current tort system flows from expansion of substantive rules of
tort law, the focus for change to develop predictability and
fairness of outcome must be substantive. A balancing should be
made between recovery systems which focus on individual fault and
those intended to provide recovery where fault is not provable.

Consideration of tort reform must include a societal
perspective. As discussed above, under classic tort law, it was
deemed fair that the plaintiff meet certain burdens of proof to
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allow individual recovery including compensation for non-economic
loss. By focusing on individual loss, however, in an effort to
be fair to individuals suffering loss but unable to meet tne
classic burdens of proof, the courts have altered the system
unfairly to society as a whole. The system has become too costly
and unpredictable. Thus, before fundamental changes can be
evaluated according to the criteria above, three basic questions
must be answered: who is to be compensated, from whom is
compensation to come and what amount of compensation is to be
paid? If the answers to these questions are: those who can
prove harm through fault of another, those who caused the harm,
and full recovery of all los s caused, then the traditional tort
system is adequate under the criteria applied. But if the first
answer is changed to include all those who are harmed, the tort
system is an inappropriate compensation mechanism.

A balancing of society's interest with that of the individual
should argue against the expansion of the fault-based tort system
to provide unlimited recovery. Apparently society, or at least
the judiciary, has decided to expand the universe of those who
may obtain compensation to victims of harm whose cause may not be
provable under classic tort concept . What has happened is a
transformance of the system into a no-fault system for
plaintiffs, but with retention of the notion that individual
defendants remain liable not only for compensation, but for pain
and suffering damages and even punitive damages. Thus, from a
societal standpoint the system is too costly. Pain and suffering
awards and punitive damages have no place in an essentially
no-fault system. Wi:hout fault, deterrence and punishment have
no meaning. Rather than deter wrongdoers, such a system stifles
product and service development and causes curtailment of product
prodnntinn and services that redound to the overall 'Iced of
society.

Thus, the question of alt natives may come down to selecting
among degrees of fault and no-iault concepts, and the policy
trade-offs that must be made oetween the two kinds of systems.

Administrative System: A number of commentators have
suggested that present day tort recovery is completely outmoded.
Recovery for products liability, medical malpractice and
environmental harm has evolved to the point where recovery for
workplace harm had evolved by the turn of the centur. Thus, it
is argued that an exclusive administrative no-fault system be
designed to replace the fault-based tort system for all injury
compensation, or for specific categories of injuries.

This remedy could be designed a variety of ways. An
administrative fund could be created from industry, government
and insurance contributions such as the Black Lung fund. Or,
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more in the nature of workers compensation, a mandatory
insurance/self-insurance program could be established.

The system theoretically would provide recovery in a more
timely manner, more efficiently, with reduced transaction costs
and more consistency of result for individuals. Because it would
be a no-fault system, evidentiary standards, particularly proof
of causation, would be reduced. Also, if recovery is to not from
a centralized fund, there would be no need for proving the
identity of any particular defendant. All that neec be
demonstrated would be that the claimant had suffered harm, which
based on some. probability limit, was caused by a product,
activity or ste of a covered industry.

Because the system would be no-fauit, recovery would be
limited to economic loss and could be designed to reduce any
recovery by the amount of collateral awards.

An exclusive administrative system could provide a more
predictable outcome by virtue of elimination of pain and
suffering awards and the preclusion of stacking on collateral
benefits. However, more individuals would likely seek recovery
thus offsetting savings on pain and suffering awards. And the
additional number_of claimants is not predictable.

A major criticism of a complete no-fault system is that
careful businesses would subsidize the less careful. Such a
system would reduce incentives to protect the public.
Commentators, however, have stated that this difficulty could be
avoided. If the system used a fund, the administrator could
recommend increased contributions from those at fault. Penalties
would be imposed for negligent cOnd'ct. However, recovery by the
administrator against those at fault under traaitionai tort
concepts could recreate the problems of cumbersome tort recovery.

If the system were based on an industry size basis, the
problem of deterrence could be mitigated by requiring defendants
to decide the share each should pay. This mechanism has been
used voluntarily in airline disasters. If fault could not be
demonstrated, the award would be divided evenly or based on a
formula.

A major difficulty with this system, however, is that it may
appear unfair tc the individual in denying pain and suffering
awards where suffering and fault are severe.

General Compensation Fund: Using the same arguments as
used for the Administrative System, some commentators have
suggested the broadest possible recovery system: creation of a
general treasury fund participated in ty all industries. A
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general fund could be in the form of expansion of the Social
Security system or national health insurance. Essentially,
everyone who is somehow harmed by living in our society would be
compensated from the fund.

The administrative recovery theoretically would be relatively
quick assuming such a vast number of claims could be timely
processed. There would be reduced transaction costs on an
individual basis. The system could develw a predictable albeit
large overall payout making insurance mezhaniscs feasible.

Such a general fund, however, would probably be too complex
to administer. Contributions to the fund could also affect U.S.
industry ability to compete with foreign producers. Also, such
government entitlement programs tend to expand beyond purposes
for which they were developed. Such a general solution may be
workable in a relatively homogenous culture such as Japan.
However, even the Japanese system has experienced major
administrative difficulties. In the U.S. .there may simply not be
enough money or bureaucrats.

Two Tierillem-exclusive: After the so-called Superfund
section 301(e) Study-troup Report, (Injuries and Damages from
Hazardous Wastes - Analysis and Improvement of Legal-Remedies:

Group. .84n.Com.onEnvironment
Works. 97th Cong. 2d Sess. (1982)), there were numerous bills
(see 1,1., H.R. 2582 98th Cong. (Rep. Markey), S. 946 98th Cong.
(iiiii.Aitchell)) introduced that would have created a two tier
adminiutrative/judicial recovery system for hazardous waste
injuries. These proposals, however, would not make the
administrative and judicial tiers exclusive. The purpose of
these proposals was to achieve the logical conclusion that
expansion of the tort system is moving toward, a no fault system
providing full compensation.

Tier 1, the administrative remedy would provide quick
compensatory relief based on reduced evidentiary standards and
shifted burdens of proof in return for limited, objectively
determinable damages. Tier 2, the judicial tier, (structured
according to traditional tort standards or liberalized standards
reducing plaintiff burdens) would also be available, but with
reduction in award by any amount recovered under tier 1.

This type of system has been criticized as blurring the
no-fault and tort remedies to the extent that unlimited damages
would be ailowed based on relaxed no-fault standards of proof.
Moreover, claimants could use recoveries under tier 1 to fund

tier 2 litigation. Defendants would be forced to litigate twice
creating additional transaction coots. The non-exclusive two
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tier system is probably the only alternative suggested that would
be worse than the present tort system.

Two Tier/Exclusive: Recently, several proposals have been
developed that would create a two tier administrative/no-fault
judicial /fault system, but which would make the proceedings
exclusive. The concept is intended to simplify the system by
encouraging use of the no fault system to achieve relatively
quick, certain recovery of net economic loss and reduce
incentives for seeking more questionable recovery of pain and
suffering awards. The administrative system would permit only
net economic awards. Awards would be reduced by collateral
recoveries. The approach would be to cid the system, to an
extent deemed fair, of pain and suffering awards, large
transaction costs (commentators claim most of the transaction
costs arise from pain and suffering disputes) and collateral
awards.

Currently, there are several models for this approach. Each
essentially is structured as follows: Alleged victims would have
the choice of bringing a claim according to a no-fault
non-judicial proceeding or suing in tort babed on proof of
fault. The no-fault proceeding would entail a claim made
directly against the defendant for net economic loss only. If
the defendant, who must respond within a relatively short time,
agrees on liability and payment, the claimant is foreclosed from
proceeding under the tort remedy. If the defendant refuses to
make an offer, the claimant would be allowed to sue in tort and
obtain an award for pain and suffering. Alternatively, the
claimant could seek a court order declaring that the defendant is
liable under the no-fault Blister and ordering an increased award,
including attorneys' fees, necessari to bring the injunctive
action. If the judicial proceeding were chosen, the claimant
would be precluded from bringing an administrative action.

The exclusive two tier systems can be structured in a variety
of ways benefiting defendants or claimants in the effort to
encourage the selection of tier 1. For example, a claimant's
burden in tort trial may be eased if the defendant has turned
down a net economic loss claim. Additionally, in such a
situation, the claimant might be entitled to double damages. On
the other hand, if the claimant rejects an offer of payment for
net economic loss, it might face added proof burdens in the
judicial system. Failure to prove at least negligence, even in a
classic strict liability case, could result in the claimant
paying the defendant's attorney fees and receiving only net
economic loss.

Such proposals have been advanced by Senators Danforth,
Gorton and Dodd. Additionally, it is a model used for federal
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medical malpractice legislative proposals. The approach offers
an efficient, quick no-fault recovery system in exchange for the
rights to pain and suffering awards and to stacking collateral
recoveries. The intent is to encourage quick settlement for net
economic loss.

Such proposals provide what may be perceived as a fair
trade-off between timeliness/certainty of recovery where there
are problems of proof and the amount of recovery available.
Uncertainty is removed to some extent by making recovery for pain
and suffering less attractive. Net economic loss, of course, can
be more objectively determined. However, insurability of the
system remains uncertain unless it can be determined from an
economic and actuarial standpoint what total payouts will be.
The lessened uncertainty of pain and suffering payments may be
offset at first by increased uncertainty over the numbers who
will avail themselves of the system.

Special Tribunals: It has been suggested that certain
industry-wide cases (e.g., asbestos, DES, Agent Orange) be
removed from the judicial system and be decided by special
tribunals. Tribunals could be judicially selected and be made up
of judges, experts or some other group deemed qualified.
Circumstances for creation of a special tribunal would require
some measure of scientific evidence that a particular product or
substance is causally linked to a particular harm. Recovery
could be based on a no-fault system, but limited to net economic
loss. A particular advantage would be that the courts would be
relieved of substantial burdens.

The major difficulty would be in developing criteria and a
trigger mechanism for removing industry wide 'torts' from the
judicial to the tribunal system. As long as individuals think
that they may be the lucky ones and receive the 'jackpot' of pain
and suffering or punitive damages, there may be objection to such
removal from the judicial system on a large scale basis.

The system could provide a more quick, efficient recovery and
greater predictability in costs and payouts once put into
effect. However, development and application of trigger
mechanisms may be too cumbersome and controversial to be feasible.

Piecemeal Changes: A number of organizations have
approached the issue of civil justice reform by addressing both
procedural and substantive changes individually. For example,

the Alliance of American Insurers suggests addressing:
alternative dispute resolution, class action, comparative
nes]igence, contingent fees, discovery abuse, jury instructions,
prejudgment interest, pain and suffering awards and punitive
damages.
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For the most part this approach seeks to 'limit abuses' i
the tort system without addressing the underlying causes of the
abuses. For example, it is suggested that caps be placed on the
size of pain and suffering awards, contingent fees and punitive
damages. The result if achievable would be reduced awards.
However, the result may not be achievable because the approach is
politically unsound in that there is no quid pro quo provided for
those who society seemingly wants compensated, but who would be
denied compensation under classic tort theory.

Maintain the Present System: It must be noted that a
recent report to the American Bar Association (Towards
Jurisprudence of Injury: The Continuing Creati71Uri System of
Substantive Justice in American Tort Law, Report to the American
Bar Association, Special Committee on the Tort Liability System
(1984), a special ABA Committee concluded that

while many improvements are desirable in the
conduct of dispute resolution, the adversary
process gives point and content to a body of
law that produces a consistently hlyh quality
of substantive justice.

The Committee suggests a number of procedural and
administrative experiments for obtaining quicker resolution of
disputes. The suggestions are generalizations that few could
quarrel with such as: 'We recommend that every court handling
civil cases should establish protocols designed to increase
judicial efficiency, 'Lawyers . . . have an independent
responsibility to help the legal process to operate
efficiently'.

The ABA Committee has concluded that punitive damages must
remain as 'an important bridge between tort and criminal law'
but that rules should be formulated to 'limit punitive damages
. . . to amounts that serve the policy goals to which those
sorts of damages are referable.' Pain and suffering awards, in
the Committee's view, are an integral part of American tort
damages law' and should be maintained. Moreover, to remove
collateral sources from tort judgments would clash with
prevailing concepts of fairness and individual responsibility
and would undermine socially valuable incentives for
self- protection'. Finally, the Committee concludes that 'joint
and several liability against multiple tort feasors is a
desirable feature of our tort law'.

While the Committee's generalized suggestions for
improvement are commendable, nothing is offered in the way of a
solution to the problem of expanding compensation without
creating undue societal burdens. The problems have developed
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because tort law has bee's distorted so as to allow recovery,
pain and suffering awards and punitive damages where classic
tort law would not have allowed recovery.

Product Liability Legislation/The Kasten Bills: oor a
number of years the Senate has considered and reconsidered
products liability reform legislation introduced by Senator
Kasten. Each session that legislation has failed to pals, and
this past May it failed passage in the Senate Commerce
Committee. Essentially this bill would have nationalized tort
law so as to provide strict liability in defect in manufacture
cases and express warranty defects, but apply negligence
standards for design defects and failure to warn Cd4108. Pure
comparative negligence would be used. The bill became a series
of compromises over existing tort theories. Through numerous
revisions the bill, in the view of many, became little better
than the system it was intended to replace, in that courts
would be given freedom to apply the law with the same degree of
discretion that they have applied the common law. Accordingly,
because of the dissatisfaction of former proponents, it is
doubtful that this form of products liability legislation will
see further support on its own merit. However, it could be
used as a model for tier 2 in the two tier exclusive system.
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Mr. FLORIO. Thank you very much.
On the nurse-midwife issue, I think you heard the nurse-mid-

wives say the primary carriers were prepared and willing to pro-
vide coverage. It was the reinsurance companies that were the
basic problem, as they had to have coverage up to $1 million.

There was also some suggestions that the loss payout amount for
nurse-midwives was not substantial.

Whatif you knowis the rationele for reinsurance companies
not providing the excess coverage?

Mr. MAISONPIERRE. In the first place, I am not exactly sure that I
understand what they are talking about.

They say that the primary company was prepared to provide
$100,000 and they couldn't get excess insure nce. There is a eiffer-
ence between excess insurance and reinsurance. $100,000 will mean
that the primary company would itself spread out the $100,000 risk
through reinsurance. And it is possible that the primary company
was prepared to provide this and had suggested to the midwives
that there are no excess of loss carriers there that are prepared to

pre
higher layer of coverage than they, the primary companyare

I'm not an expert in the excess surplus and excess line area. But
I do know that there has been a very substantial dwindlinfoeccifathe
market. The dwindling of the market has come about because
.nany of the excess and surplus line companies were companies
which had been formed in the recent past by parents that were
really not insurance oriented and had not nad any traditional at-
tachment to the reinsurance industry.

Many of the parents are aware of commercial enterprises, as
Mavis indicated. They were attracted to the insurance market
during a period of time when there was perhaps substantial funds
to be made through investment. They got into the business and
they go out once the investment opportunities disappeared. So the
excess and surplus market has dwindled.

It has al,'i dwindled because even those companies that had long
traditional attachment to insurance and went into the excess of
loss business found that it was an impossible situation, and they
lost their shirts.

Additionally, some of the State regulators, including one in your
State, imposed such severe regulatory restrictions on the excess
and surplus line business, the companies just abandoned the busi-
ness.

Now, if it is a matter of the companies saying, yes, we are pre-
pared to provide a $1 million per occurrence limit, but we cannot
get adequate reinsurance to spread the riskI don't know which
company they are talking about, I don't know whether this may be
a new line for that particular insurance company, and the tradi-
tional reinsurance relationship which that company has had may
not find that particular line one in which they have any underwrit-
ing knowledge, and one in which they can, in fact, invest because
they don't know what they are doing.

Reinsurance underwriting is even more compiex than primary
company underwriting. And I am not about to say here P3 to what
are the reasons why a specific reinsurer may have or may not what
it may have said. It is possible the company may not have been in
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a position to provide the reinsurance coverage at the very, very
high layers.

We do know that in other professional liability coverage, wheth-
er it be architecture, accountants, office and directors, the reinsur-
ance market has been hit at levels which were never anticipated.
And I should tell you that even our own directors are finding it dif-
ficult to get insurance and reinsurance, because the nature of the
lawsuits which are being brought against professionals today is
quite different from what it was even 2, 3 years ago.

And yet we are responding onthe policies which are responding
today on policies which were written at a time when the system
WEIR quite different.

Now you may say well, you know what the system is today, you
know what you are dealing with, you can deal with this and you
can underwrite this.

This would be true if we could count on a certain degree of sta-
bility in the tort system, as the court system. But we cannot. As
our figures indicate, it will takethere will still be about 25 per-
cent of the losses that we will pay out that we will not even know
of those losses by the turn of the century. We must collect all the
premiums today to pay for those losses at the time.

This is why the claims-made policy will provide a much greater
stability, predictability, and will open up the coverage. I cannot
foresee of anybody who would not be covered and where there
would not be a policy in force.

Ms. Walters indicated that the claims-made policy in force at the
time he claim is made, regardless of when the occurrence hap-
pened, will respond to the loss.

Let's say the individual goes out of business, that the XYZ com-
pany goes out of business. Well, under the ISO policy the industry
would be obligated to provide a tail to that policyholder to cover all
losses to be reported in the future. So the policyholder is protected.
The claims that will be filed by that policyholder will be protected.

For the most part, what we are doing is compacting the time ele-
ment between underwriting, pricing and payment of losses. And I
think that this will create a great deal more stability in the pricing
of insurance than we ha% e today.

Mr. FLORIO. Let me ask you a question with this claims-made, be-
cause I am really not clear on it yet.

1990, XYZ company has an insurance policy that is different
than it has right now. Insurance company. It is a claims-made
policy.

Worker who is working and injured, exposed this year, in 1990
goes to the company, different insurance carrier, comparable
policy. Files the claim. Company turns it over to the insurance
company.

You are saying that the insurance company at that point will be
responsible because the claim was made even though the insurance
company with the insurance policy was not the responsible party
at the time that the exposure took place.

Mr. MAISONPIRRRE. The claims-made policy, as well as the occur-
rence policy provide which insurance policy shall take precedence,
so that there is no doubt as to which of the policies will prevail.
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Under the present systemand this has been a major problem
particularly in the asbestos areawe don't know which policy pre-
vails. Take the asbestos situation, an individual is exposed to asbes-
i,oswas exposed over a period of 10 years to some asbestos expo-
sure. The company has had, let's say 10 different policies over the
period of 10 years.

Now the courts are telling us that the policies which will respond
will be all of the policies which were, in fact, in effect from the
date the individual became exposed until the individual files a
claim or dies, because there is an increase in the disability morbidi-
ty resulting from the asbestos.

So you have a whole series of policies responding to claims today.
Under the proposed program of ISO, there is a clearcut delinea-

tion as to which policy will respond. And that will eliminate a
great deal of friction cost which I consider wasted costs to the
system in the battles between insurers as to which policy shall re-
spond.

Mr. norm. You are not really relieving my apprehension, be-
cause I can foresee the insurance company in 1990 saying the prob-
lem occurred in 1985. The 1985 company saying the claim was filed
in 1990.

Is it that clearcut how that is going to be resolved?
Mr. MAISONPIERRE. Yes it is, Mr. Chairman, and I think
M:. nom°. Well, what is the answer?
Mr. MAISONPIERRE. I think the best way would be for us to pro-

vide you with a line-by-line explanation, or for perhaps ISO to pro-
vide you with a line-by-line explanation of the policy and how that
particularhow the policy insures that there will not be either an
overlapping of contract, and that there is a very specific delinea-
tion as to which policy shall respond.

Mr. FLoalo. But let's assume for a moment that you are correct.
And I assume that you are correct. How does that change the risk
in any way such that people will become involved in insuring when
one way or the other someone has got to pay on these long-latency
disease occurrences, and that someone has got to calculate what it
is going to cost, whether it be they calculate in 1985 for the policy
year, or in 1990 when someone is going to issue a policy that is a
claims-made policy knowing that retroactively they are going to
have to be concerned about someone had worked in 1985 that may
make a claim in 1990.

Mr. MAISONPIERRE. The policy provides that the claims-made
policy can provide a certain degree of retroactivity in order to
mesh with the policyholders existing occurrence policy. So that in
1985-1990, the policyholderthe insurance company will have a
much closer, much better way to assess what the losses will be
which will be filed against that policyholder in 1990.

Mr. FLoalo. How? When you are talking about 1990, you are call-
ing upon an underwriter in 1990 to write a premium that may take
into account the possibility of having been sued out of 1985. I
mean, how is that any less nebulous or less subjective than is a
prospective valuation of writing, the possibility you may be sued in
5 years from this point forward?
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Mr. MAISONPIERRE. The claims-made policy provides that a pol-
icyholder may buy retroactive coverage. The date of retroactivity
would be dependent upon the

Mr. FLORIO. Ah, so you are talking about an extra add-on amount
of coverage that if you don't take that then the claims made policy
in no way provides you with protection back to 1985.

Mr. MAISONPIERRE. This, Mr. Chairman, is a fairly simple deter-
mination. The policyholder has to determine when his last claims-
made policy expired.

Ms. WALTERs. May I help, if I can?
It is unfortunate Mr. Maisonpierre is being called upon to

answer all the questions on the ISO policy.
I would like to leave this book with you because I think it will be

very helpful in answering a lot of your questions.
But, with respect to what you were just speaking of, the intent

and the purpose of having the new policy will be, take your situa-
tion in 1990, at that point we will be dealing with, and the under-
writer who is providing the insurance to XYZ company will know
what the current state of the art is with respect to scientific ap-
proaches and elements of causation.

Mr. Amu°. By anticipating this great degree of stability in 1990.
Ms. WALTERs. Not necessarily stability, but at least in 1990 when

you are evaluating this insured
Mr. LENT. You are looking backward. In 1990 you are looking

backward.
Ms. WALTERs. Not necessarily. You have the benefit of the

growth in terms of what are the theories of recovery, what is the
current legal environment in which claims are likely to be brought
forth to this manufacturer, what has been the claims experience
over the last 4 and 5 years as claims have come in under the
claims-made policy.

Have they been for large amounts, have they been getting recov-
eries under new legal doctrines and what have those amounts
been? What are the parameters? Can we estimate them a little
better?

And I think what we are saying is, the full expectation is in 1990
all we have to evaluate are the claims that we expect to be brought
forth to this particular insurer in 1990, and what will the value of
those claims be.

We no longer have to evaluate, well, gee, what about incidence
or injury or exposure that takes place in 1990 when there may be
recovery 15 years later under a new scientific theory, 1r in fact
under a new legal theory. That is the problem that we do away
with and we are only dealing with the reality of that period of
time.

Mr. FLORIO. The added coverage that was talked about, the extra
add on, what does that

Ms. WALTERs. The tail coverage, as Mr. Maisonpierre mentioned
isone of the things that makes this new claims-made form totally
unique and different from any other claims-made product which is
in the marketplace todayand I think that is one of the problems
here, there are some claims-made policies being sold today for some
types of coverage. This is entirely different because every claims-
made policy that will be sold under the new form has the guaran-
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teed right of an insured to purchase tail coverage if and when that
insured needs it at the insured's option, not at the option of an in-
surance company.

So that when you have a situation where a person may be going
out of business, or may want to change their type of coverage or
anything, they have the right to buy tail coverage guaranteed in
the policy to cover any injury that may have taken place during
the term of the policy.

Mr. Flom. That seems to me to be not a particular right of any
great significance, because no terms are written into it. You are
liable to have the same situation you have here.

Ms. WALTERS. That's right.
Mr. Flom. That's a right that is nice, but not particularly sig-

nificant.
Ms. WALTERS. But the reason that is written in there is because

we don't want any gaps in coverage to take place.
Mr. Flom. The tail is prospective?
Ms. WALTERS. That's correct.
Mr. FLORIO. How about, the testimony that was there is in the

claims policy the claims-now policy component in 1990 there will
be a certain amount of retroactivity coverage as a result of the ad-
ditional package.

What does that mean?
Ms. WALTERS. The way the claims-made form is designed, the

policy period begins at the implementation date of the first claims-
made policy. Let's say beginning in 1986 someone buys claims-
made, and they continue buying claims-made policies for as long as
they are in business. So, in 1990 that policy will cover any claim
for damages during the policy period. The policy period being Janu-
ary 1, 1986, to and through 1990.

Mr. Roam. That presupposes the same company, though?
Ms. WALTERS. Not necessarily. Even if you switch companies,

there is every expectation and likelihood that insurers will main-
tain the same retroactive date. And that retroactive date being the
first date when you initially buy claims-made coverage.

Even if that doesn't happen, there are other provisions built in to
protect the policyholder from any gaps in coverage.

Mr. FLoitio. Even though we are talking about different compa-
nies?

Ms. WALTERS. That's right.
Mr. MAISONPIERRE. It is my feeling that the claims-made policy

will help on a short-term basis.
I think that as time elapses, I think that there may well be built

up a retroactivity exposure which will create some problems. And I
would frankly hope that in the intervening period that we could
take a good objective look at that tort systemand I mean an ob-
jective lookand restructure the tort system so that the benefici-
ary of the tort system again becomes the accident victim. And I
think this can be done.

Mr. FLORID. Let me just conclude, because it has been a long
dayjust on a philosophical note.

You and the previous witnesses have asked for some action to
deal with the liability system. There is legislation in the product
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liability area that all advocate a national uniform standard toward
questions of liability.

Do you feel that it is unreasonable, therefore, to say that we
should perhaps have national uniform standards with regard to in-
surance regulations, so as to have this degree of uniformity so as to
provide us with certainty, to provide the insurance industry with
certainty, to provide the consumers with certainty under the judi-
cial process as well as certainty under the regulation process?

Mr. MAISONNERRE. I don't think that the two arethat the two
must be placed on the same footing.

Mr. Ammo. Why?
Mr. MAISONPIERRE. We, as an association, don't have any r- ticu-

lar hangup about State or Federal government. We unat
what is important is that that level of government which can best
control should be the one that should control the issue.

Mr. Amu°. I agree with that 100 percent.
Mr. MAISONPIERRE. Insurance is basically a local problem. The

policyholder is local, the legislaturethe regulator can contr )1 the
insurance environment within the particular State.

In product liability that is not so. Let's say, for instance, the
State of New Jersey or the State of New York wanted to bring
about a certain balance in the tort liability system. They would
bring about certain changes in the system.

The New York State business people that export their product to
Pennsylvania, Ohio, and what have you, would not be protected.
And what you would be doing is that you would be controllingthe
New York/New Jersey legislature would be controlling one end of
the system but not the other, because to the extent that you have
individuals in Ohio, Pennsylvania, California, being able to sue
under a different system, there has been no protection brought
about for New York/New Jersey industry.

Only the Congress can take care of this uniformity so as to bring
about a proper balance between the business on the one hand and
the consumers on the other.

Mr. Flom. I would just suggest to you that the industry should
be very, very careful about advocating what it is they are advocat-
ing on national uniformity, because not everyone subscribes to
your thoughts about the clear distinctions between desirable uni-
formity standards in one area t the problems associated with in-
surance, and no uniformity of standards in other areas associated
with insurance.

It may very well be that someone may lose by winning. But I cer-
tainly appreciate your observations.

I would yield to the gentleman.
Mr. Lion. Thank you, Mr. Chairman.
Mr. Maisonpierre, Mr. Nader has quoted certain members of

Lloyds of London as stating that they would not write reinsurance
for the American casualty industry.

Are you familiar with those statements, and can you give us
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your understanding of why it is that Lloyds' members might make
such a statement?

Mr. MAISONPIERRE. Mr. Lent, our association only represents
U.S. reinsurers and not Lloyds.

Mr. LENT. That's why I am asking you, because you f...an be com-
pletely nonpartisan because Lloyds is not a member of your organi-
zation, right?

Mr. MAISONPIERRE. I can tell you only what I read about Lloyds,
butwhat I suspect is occurring at Lloydsand certainly from
what I know about in some other European insurance companies
that do provide extensive reinsurance in this country through U.S.
subsidiaries; companies which are domiciled in the United States,
regulated by the United States

Those are worldwide operations. Their investments in the United
States may we be a rather limited amount of their total worldwide
insurance and reinsurance operations. Yet, the losses which they
have sustained in the U.S. market have been so atrocious as to to-
tally dwarf any profit which they have made on their non-United
States operations.

Today they are looking at the U.S. market and they are saying,
why should the 12 percent of subtotal worldwide premium which
we have invested in the United States, the 12 percent of premium
which we are collecting from U.S. activities, why should that be
used to wipe out almost totally the profits which we are making on
worldwide operations.

Lloyds has said in a public hearing, that there is enough insur-
ance needs to absorb all of its capacity in other European countries
and the world. Why should they continue to invest in the United
States when, in fact, the return is so abysmal.

I would have to say that it would be dramatic if this were to
occur, because the U.S. reinsurance industry, as well as the U.S.
primary industry needs Lloyds and needs Lloyds' market in order
to spread the risks that we are exposed to.

Reinsurance is an international commodity and we are looking
continuously at all world markets to be able t% share the risk, the
risk of loss, as broadly as possible.

Mr. LENT. You don't fault Lloyds then for making this threat?
Mr. MAISONPIERRE. I do not. I do not consider that a threat.
I think that Lloyds is recognizing the facts of life.
Mr. LENT. Is it Lloyds who is the stimulus behind this whole con-

cept of introducing a claims-made policy to the American- -
Mr. MAISONPIERRE. I believe Ms. Walters can answer that better

than I can. I believe ISO started working on the claims-made policy
about 7 or 8 years ago.

Mr. LENT. I can see Ms. Walters shaking her head yes, that
Lloyds is not behind this. No conspiracy here.

Mr. MAISONPIERRE. Again, I am sure that Lloyds is a reinsurer
and must look at the system the same way that we, in the U.S. re-
insurance market are looking at it. They look upon this as a posi-
tive step in the U.S. casualty insurance market.

Mr. LENT. I have no further questions.
I thank the gentleman.
Mr. Fwiuo. Mr. Maisonpierre, let me thank you very much for

your patience through the course of the day. It has been a very
productive hearing and you have contributed to that.
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If there is no further business to come before the committee, the
committee stands adjourned.

[Whereupon, at 3:25 p.m., the committee was adjourned.]
[The following statements and letter were submitted for the

record:]
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Submitted by the American Association of
Colleges of Nursing

The American Association of Colleges of Nursing (AACN)

represents 383 college and university schools of nv-sing and

approximately 8,000 full-time faculty. In serving the public
interest, our organization exists to improve the , -aci-:.ce of

professional nursing through advancing the quality of

baccalaureate and graduate programs, prcaoting research, and

developing academic leaders. The MCN provides baccalaureate and

higher degree programs in nursing with a framework through which

issues critical to nursing can be considered and expeditiously

acted upon.

We wish to address the current problem facing the

',Lase-midwifery community in retaining malpractice insurance.

The practice of professional nursing has changed considerably

during the past twenty years. Specialization is common, and

nurse midwives have been pioneers in expanding the role of nurses

into increasingly complex and responsible positions.

Nurse midwives work in private practices, hospitals,

outreach centers, health maintenance organizations, and health

departments. On July 3, 1985, the Mutual Marine Fire and Inland

Insurance Ccapany cancelled its policy covering 1400 of the

American College of Nurse Midwives' (ACNM) 2600 members. 800 of

the nurse-midwives covered by this policy are in private practice
and will be forced to cease providing service without adequate

coverage. The ACNM has been unable to obtain replacement

insurance coverage for its members. General conditions in the

insurance industry are the stated reasons for cancellation des-
pite the very low rate of suits filed against nurse-midwives (6%).
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This cancellation effectively jeopardizes the ability of

nurse-midwives to practice their profession. Practicing a health

profession without malpractice insurance during this litigious

time is foolhardy. Even a careful practitioner who has acted

prudently can be sued and must provide a defense. The loss of

this cost-effective form of care to parents and babies is a loss

that society cannot afford.

What is happening to the nurse midwives is an example of how

a free marketplace can eliminate a useful societal product for

unconvincing reasons. HiO percentages of suits brought against

obstetricians should not be used against nurse-midwives. Without

governmental intervention in the insurance issue, nurse-midwifery

first and then probably other nurse specialties will fold.

Society will lose this cost-effective, high quality alternative

to more expensive medical care.

We urge Congress to take steps to intervene in this

emergency situation. Providing funds for reinsurance or to

assist the nurse-midwives to self insure would be helpful.

Asking the states to enact laws mandating coverage of nurse

midwives would be anotLer useful approach.

Watever approach is chosen, we urge you to consider the

importance of consumers having a choice of providers and the idea

that amaccupation should not be restrained from practicing its

trade. The colleges and schools of nursing around the country

have educated these nurse-midwives, and urge the Congress to

enable their former students to practice their profession.

2a6
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STATEMENT

OP

INTERNATIONAL CHILDBIRTH EDUCATION ASSOCIATION

The international Childbirth Education Association (ICEA) is pleased to

have this opportunity to present for the record its views on the availability

and high cost of liability insurance.

The International Childbirth Education Association is an organization of

approximately 12,000 members worldwide who support the philosophy ana practice

of maternity care that emphasizes pregnancy and birth as normal, healthy

events with intervention used only for medical necessity. ICEA Joins together

health care providers and consumers who work toward "freedom of choice based

on knowledge of alternatives,* which is ICEA's motto.

Clearly, ICEA's area of expertise in the issues confronting this

subcommittee today is limited to the effect of the cost of liability insurance

for maternal health care providers, and its lack of availability for midwives

and birthing centers, on the quality of maternal health care available to the

childbearing public today.

Specifically, ICEA believes that the prohibitive cost of provider

liability insurance and its lack of uniform availability for all maternal

health care providers are restricting access to quality maternal health care

and reducing the choices available to childbearing families.

The increase in malpractice lawsuits and the corresponding rise in

malpractice insurance premiums are reducing the availability of birth

attendants. A recent survey of obstetrician-gynecologists in Florida revealed

that 25% had stopped attending births.!/ Many family practitioners are

dropping their obstetric practice. In 1993, toe Florida Academy of Family

Practitioners reported that 44% of physicians surveyed planned to give up

obstetrics.2/ Availability of midwives is reduced when they can no longer

obtain obstetrical backup. Further restriction of health care provider

options occurs when medical malpractice underwriters are unwilling to provide
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obstetricians, certified nurse-midwives, and birth centers with liability

insurance. In smaller communities women may be left with few birth

alternatives for professional maternity care.

Access to quality maternity health care is further restricted by the

increased costs resulting from fear of litigation. The significant rise in

the number of procedures and tests used on pregnant women plus the escalating

malpractice premiums which are passed on to the consumer increase the cost of

having a baby.3/ Although data are imprecise, the American Medical

Association estimated that the practice of defen.sive medicine in 1983 cost the

American public $15.1 billion.4/ There are many in our society who do not

have health care insurance which pays these built. Still more have insurance

which is inadequate to cover these costs. Increasingly, they .tre limiting

their prenatal care, or eliminating it altogether, because they cannot afford

to pay the tills.

ICEA's second concern is that childbirth choices are being greatly

reduced. As malpractice claims become more frequent and settlements become

higher, health care providers and hospitals become less flexible,

interventions such as prenatal diagnostic testing and electronic fetal

monitoring become routine, and parents have fewer options available. Seeking

to be legally protected, health care providers are prescribing more and

collaborating with clients less.

To cite just one statistical instance, cesarean section rates have been

dramatically affected by the fear of malpractice :itigation. According to he

June, 1985 issue of the Ameri,An Medical News, 36.3% of the 2,100

obstetricians surveyed by the California Medical Association have increased

their use of cesarean section in response to the worsening liability

environment in obstetrics.5/
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A medical care system wnich fosters the idea that more technology means

better health care tends to breed a society that uses litigation as the

solution to a poor outcome. Health care consumers assume less responsibility

for maintaining their own health and become more dependent on providerr to do

it for them. The unrealistic expectation by the public that all births will

be perfect has been propagated by health care providers, educatory hospitals,

the legal system, and mass media. The result is a litigious society that

assumes that a poor birth outcome is ilways the result of negligence.

Solutions b.. the malpractice situation are complex and will necessitate

dedicated cooperation by al. involved. Toward that end, in July, ICEA

co-sponsored a Forum on Malpractice Issues in Childbirth: 1985 with the

National Institute of Child Health and Human Development and the Division of

Maternal and Child Health of the Department of He ,h and Human Services. The

two-day Forum brought together a multidisciplinary group representing more

than 15 major national organizations in medicine, midwifery, nursing,

government, and health policy as well as the legal profession, third-party

insurance carriers, malpractice underwriters, and childbirth and consumer

health groups.

The participants were assigned to seven work groups, each comprisinq

from 9 to 12 persons from different disciplines and backgrounds to provide a

balance of viewpoints and areas of expertise. Each work group focused on a

specific issue with the goal of developing recommendations and strategies for

action. A copy of the Forum program is appended to this statement.

Of pacticuiar interest to this subcommittee are the recommendations of

work group #3 which was charged with arswering the following question: How

can the government and its agencies prevent childbirth-related injury and

reduce the adverse ef'ects of malpractice claims? The recommendations

devel..)ped by this work group at the Forum are presented below.
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Recommendation No. 1: Governments should take immediate stop-gap

measures ,o assure the availability of professional liability Inqurance for

all licensed providers of maternal health care, including family

practitioners, obstetricians, nurse-midwives, and birthing centers. To

accomplish this objective, the following strategies were outlined: 1) The

federal government should create a reinsurance fund that will fill the gap

left in the private reinsurance market in the United States by the substantial

withdrawal of private sector reinsurers. 2) All state governments should

create joint underwriting associations of all insurance companies that write

insurance in their states, and should require these associations to write

insurance for the full spectrum of state-licensed maternal health care

providers. The state joint .derwriting associations should be reinsured by a

national joint underwriting association created by federal legislation. 3)

The federal government should authorize physician mutual insurance companies

to underwrite malpractice insurance for other maternal health care providers.

Preamble to Recommendations No. 2 and No. 3: An important c4use of the

crisis in the availability and cost of malpractice insurance for maternal

health care providers is the burdening of the malpractice insur,-Ice system and

the tort system with social responsibilities that belong elsewhere. Recommen-

dations No. 2 and 3 address the correction of this system fault.

The first responsibility that belongs elsewhere is the provision of

social insurance for the cost of life-long care of severely disabled babies.

The second respo:sibility that belongs elsewhere is the policing of

maternal health care Providers to assure their competence and the quality of

care they provide. The identification and discipline of maternal health care

providers for incompetence, negligence, or impairment is probably the

responaiblity of effective qtate licensin, boards.
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Recommendation No. 2: The social insurance of over 200 million Amer:cans

for catastrophic birth outcomes is now provided by the malpractice insurance

premiums of approximately 50,000 maternal health care providers. This is much

too small a base of persons to finance such a costly insurance program.

Therefore, the government, af. the agent of all the people, should provide

,atastrophic insurance for all disabled persons. This would eliminate the

present necessity for all persons to use the tort system to attempt to get

funding for the life-long cost of care for severely disabled babies, whether

or not their disability is the result of malpractice. To accomplish this the

following strategies were detailed: 1) The government should provide Medicaid

entitlement with no means test to those with catastrophic disability. 2) At

the same Um' the government should abolish the collateral source rule which

now prevents revealing to the court and jury the other sources of compensation

to the injured. This will enable juries to take into account the public

insurance as well as other compensation to the injured in deciding the

appropriate amount of court-awarded compensation.

Recommendation No. 3: There is a need to strengthen the governmental

mechanism, especially state licensing boards, to assure the competence of

health care providers. Strategies to accomplish this objective include: 1)

Improve the flow of information regarding evidence of incompetence, bad

practice, and maternal and childbirth accidents and injuries to state

licensing boards by a) authorizing and encouraging anonymous reporting of such

cases: b) requirng insurance companies to report all settlements and judgments

in malpractice claims and suits: c) viving equal weight to complaints from

consumers and providers: and d) widening and increasing the professional

standards review of hospital and birth center maternal and neonatal medical

records. 2) Strengthen state licensing boards by a) ensuring that members be
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full time and compensated; b) providing adequate staff support; c) widening

the representation on licensing boards to include substantial numbers of

non-peers, such as consumers and provides from other health care disciplines;

d) requiring speedy action on compliant and speedy resolution of disciplinary

proceedings; and e) providing sufficient funding. 3) Create a nationwide

clearinghouse to collect, catalog and make available evidence of provider

incompetence and malpractice. The clearinghouse holdings should be accessible

to all, including the general public, state governments and health care

organizations.

Recommendation No. 4: State governments should take actions to maintain

the availability of childbirth alternatives. Specifically this could be

accomplished by 1) enacting legislation to require that, in court proceedings,

maternal health care providers shall be judged by the standards of their

particular health care discipline or profesaicn (e.g., obstetricians by

obstetrical standards, nurse-midwives by the standards GE nurse-midwifery);

and 2) taking actions as listed above to ensure the availability of

malpractice insurance to the full spectrum of licensed maternal health care

providers.

Recommendation No. 5: State governments should speed up the claims

resolution process through general court reforms. Strategies for

accomplishing this include: 1) the provision of specialized ,ourts for medical

malpractice suits, with judges who have some expertise in medicine; 2; the use

of a computer-based system to improve court scheduling; and 3) the use of

video-taped expert witnesses.

Recommendation No. 6: State governments should take measures to reduce

the insurance companies' outlays for seltlements without causing economic loss

to the injured. The following strategies were developed to accomplish this

recommendation: 1) the requirement of mandator: structured, or periodic,
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payments for settlements above a legislatively specified dollar amount; and 2)

the legislation of a :,aiding scale of attorney contingency fees.

Recommendation No. 7 (a minority recommendation): Much malpractice is

criminal action, and, as such, should be tried in the criminal courts.

Other work groups at the Forum addressed the issues of how maternal

health care providers, the public, medical malpractice underwriters,

third-party insurance carriers and the legal system can prevent childbirth-

related injury and reduce the adverse effects of malpractice claims. ICEA is

currently publishing the Proceedings of the Forum on Malpractice Issues in

Childbirth: 1985 which will include all the recommendations of the seven work

groups. When the published Proceedings are available, ICEA will be pleased to

supply a copy to the Subcommittee for the record. Extra copies can be ordered

from the Director of Publications, International Childbirth Education

Association, P. O. Box 20048, Minneapolis, Minnesota, 55420.

ICEA wn.,c1 be pleased to present to the Subcommittee any additional

information which it can provide in an effort to seek resolution of this

complex and far-reaching problem.
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HELEN M. WOHLERT, RN, MSN

PRESIDENT

NAACOG: THE ORGANIZATION FOR OBSTETRIC, GYNECOLOGIC, AND NEONATAL. NURSES

NAACOG, the organization for obstetric, gynecologic and neonatal nurses,

Is a specialty nursing organization which includes certified nurse midwives

among its 18,000 members. These certified nurse midwives provide continuity

of care for the pregnant woman by following them through the prenatal

period, through delivery and into the post partum period. Many work

with Inner city and rural disadvantaged women who, without the certified

nurse midwife, would not have this prenatal care. Other certified nurse

midwives provide, health care to women who have deliberately sought out

this alternative to care by a physician.

The recent decision of insurance carriers to discontinue insurance for

certified nurse midwives places the profession in Jeopardy. Without ade-

quate professional liability coverage, the certified nurse midwife cannot

practice, nor can any nurse. All nurses need to have access to affordable

insurance covering the areas of nursing practice for which they are responsi-

ble and accountable.

We are aware that, for the last two decades, malpractice claims, have

been increasing in frequency and that awards have escalated dramatically.

However, the statistics of the American College of Nurse Midwives indicate

that only 6% of certified nurse midwives have been named in a professional

liability suit. By contrast, 60% of the obstetricians In this country have

been sued. To lump these two groups together for statistical purposes is

a distortion of the facts.
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NAACOG Statement
Page 2

in addition to being available, insurance must be affordable. National

statistics indicate that the average salary for the nurse midwife in the

United States is $25,000. Obviously, insurance premiums on the scale of

those for the medical profession are out of the question.

We recognize that health-care providers must work to ensure the quality

in patient care. In fact, that Is the purpose of NAACOG. But, we also

feel that the time has come to address the twin problems of the availability

and cost of professional liability insurance and the escalation of awards

in malpractice sults.

NAACOG is pleased to learn that Chairman Florio and his Subcommittee on

Commerce, Transportation, and Tourism is conducting a hearing on Septem-

ber 19, 1985 to look into these problems. Our membership applauds these

efforts.
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Congress of the United g5tatcs

limn or Repituntotto
Wahington, BE 20511

October 11, 1985

Honorable James J. Florio

Chairman
Subcommittee on Commerce,
Transportation, and Tourism
H2-151, House Office Building Annex #2
Washington, D.C. 20515

Dear Jim
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I found the hearing concerning the problems facing the property-casualty
insurance market, held by the Subcommittee on Commerce, Transportation, and
Tourism on September 19, very interesting and informative. Enclosed you will

find a letter from Mr. Charles Landgraf, U.S. General Counsel for the Underwriters
at Lloyds of London, which comments upon that hearing. This letter provides an
Important perspective to some of the statements made at the hearing. Therefore,

I request that this letter be made a part of the hearing record.

I understand that you intend to schedule additional hearings on this issue.

To ensure that those who have an interest in this issue have an opportunity to
be heard, I request that Lloyds of London and the National Ass elation of Insurance
Commissioners be invited to testify at the next hearing. Althoilh I do not know

if they will be able to testify, I believe it is imperative that they be given

the opportunity to do so.

Thank you in advance for your consideration.

Sincerely yours,

Enclosure
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Norman F. Lent
Ranking Minority Member
Subcommittee on Commerce,
Transportation, and Tourism
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October 1, 1985

The Honorable Jame* J. Florio
Chairman, Subcommittee on

Commerce, Transportation and Tourism
Committee on Energy and Commerce
U.S. House of Representatives
Rayburn Office Building, Room 2162
Washington, D.C. 20515

Re: Hearings on Property/Casualty
Insurance Industry -- September 19, 1985

Dear Mr. Florio:
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We wish to thank you for the September 11 letter
invitation to appear at the Thursday, September 19, 1985
hearing which you extended to the Underwriters at Lloyd's,
London, whom we are privileged to serve as U.S. General Counsel.

We hope that at some point in the near future it will
be possible to arrange a mutually convenient meeting between
you and a senior member of the Lloyd's underwriting community,
if you remain interested in such a meeting.

In the meantime, we wish to take this opportunity to
correct the record on some misstatements of fAct regarding
LLoyd's made at the September 19 hearing. We have not yet been
able to obtain a transcript of the hearing from the
Subcommittee Staff. Nevertheless, we attended the hearing, and
from the prepared written testimony, our own notes of the oral
remarks, and subsequent confirming press reports, it is clear
that the record now contains several factually inaccurate
statements by Ralph Nader, and Robert Hunter of the National
Insurance Consumers Organization.
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The Honorable James J. Florio
October 1, 1985
Page 2

Mr. Hunter asserted that Lloyd's is not licer.sed as an
insurer in any state in the United States and that no audited
financial information is available in the U.S. on Lloyd's.
These statements are incorrect. As Mr. Hunter should recall
from his days as Federal Insurance Administrator. Lloyd's
Underwriters are licensed insurers in three U.S. Jurisdictions
-- Illinois, Kentucky, and the U.S. Virgin Islands.
Furthermore, Lloyd's Underwriters are accredited reinsurers and
eligible surplus lines insurers in every other U.S.
jurisdiction. Consequently, Lloyd's each year files audited
financial statements with many states and with a number of
Federal agencies, which also have recognized Lloyd's insurance
and reinsurance.

Mr. Nader, for his part, grossly mischaracterized the
recent public statements of Peter N. Miller, the Chairman of
the Council of Lloyd's, and of another senior member of
Lloyd's, Gerrold Wakefield, as "threats" to withdraw from the
U.S. market. In fact, the speeches of both men were made in
public forums in the United States in response to invitations
by American sponsors. Chairman Miller was addressing a
quarterly meeting of the National Association of Insurance
Commissioners at their express request. Mr. Wakefield was
speaking by invitation at an information gathering hearing
organized by Illinois Insurance Director Washburn, and some
dozen other state commissioners. The candid assessments of
U.S. liability loss experience given by Cnairman Miller and
Mr. Wakefield are not only entirely appropriate, but also
consistent with the evidence you received from domestic
industry witnesses at the hearing.

Mr. Nader also urged your Subcommittee to investigate
what he asserts was "lobbying and pressure on domestic . . .

state regulators and lawmakers" by Lloyd's (Nader written

statement). When pressed at the hearing for some
substantiation, Mr. Nader alluded vaguely to events leading to
Minnesota's amendment of its hazardous waste Superfund law a

couple of years ago. In fact, contrary to Mr. Nader's
innuendo, prior to the latter legislative development it was
the Governor of Minnesota, Rudy Perpich, who sought Lloyd's
Underwriter's counsel on the matter by traveling to London and
visiting the Lloyd's Underwriting Room. Naturally,
Underwriters cooperated with his request and expressed their
frank views on the 'underwriting considerations posed by the

then-existing terms of the statute.
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Finally, Mr. Nader created a similarly grave
misimpression in his testimony by asserting that Lloyd's was
the major initiator of the new comprehensive general liability
policy form now being promoted by ISO and much of the domestic
industry. In fact, the new CGL fora has been a major project
of ISO for many years, and it is only relatively recently,
roughly the last twelve months, that ISO has ever requested
Lloyd's views on an already developed policy form.
Representatives of Lloyd's have been forthcoming with their
views, because they believe the U.S. market is of continuing
importance, and interested Underwriters seek to remain, as they
have always been, responsible participants in that market.

We hope that this information will be useful to you
and the Subcommittee in the study of current problems in the
U.S. property/casualty market. Of course, we will try to
assist you and the Subcommittee should you have any furthcr
questions regarding Underwriters at Lloyd's.

Respectfully yours,

L. Charles Landgraf

cc: The Honorable Norman F. Lent
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LIABILITY INSURANCE AVAILABILITY

TUESDAY, FEBRUARY 4, 1986

HOUSE OF REPRESENTATIVES,
COMMITTEE ON ENERGY AND COMMERCE,

SUBCOMMITTEE ON COMMERCE,
TRANSPORTATION, AND TOURISM,

Washington, DC.
The subcommittee met, pursuant to notice, at 9:30 a.m., in room

2322, Rayburn House Office Building, Hon. James J. Florio (chair-
man) presiding.

Mr. FLORID. The subcommittee will come to order.
Mr. Lent has been delayed. He has asked that we go forward in

recognition of the time constraints that we have and the number of
witnesses that we have this morning. I would like to welcome all in
attendance.

This is the second in a series of hearings on the unavailability
and unaffordability of liability insurance.

We convene in something of an atmosphere of crisis, as com-
plaints flood into the Congress about insurance cancellations, large
rate increases, and adverse effects on businesses and services.

Today's witnesses are on the frontlines of this crisis. Our wit-
nesses include representatives of American businesses and of cities,
towns, and school boards throughout the country. Many of the
members of the groups represented have been hard hit by this
crisis. The subcommittee is also pleased to welcome representatives
of insurance agent organizations. Agents bring to these hearings
both expertise about the insurance industry and knowledge of their
clients' difficulties. The contribution of all our witnesses is greatly
valued by this subcommittee.

To understand the implications of the liability crisis, we must
learn of its impact on people such as those represented here today.
Since insurance regulation has traditionally been a matter of State
responsibility, an important aspect of our inquiry involves recent
experience in the States. It is important for us to hear from those
directly affected by the insurance crisis so we can see how State
governments and the private sector might be able to solve the li-
ability crisis.

As the debate regarding the insurance crisis unfolds, it increas-
ingly appears the sources of our insurance difficulties are complex
and diverse. State regulation, the judicial system, industry prac-
tices, and inadequate Federal enforcement of protections against
health and safety hazards have all been cited as contributing to the
crisis.

(307)

310



308

This complexity suggests that a solution to the crisis will require
a higher degree of cooperation than is sometimes brought to bear
in addressing controversial issues. The insurance crisis poses a seri-
ous economic threat. I hope that these hearings will contribute to a
spirit of cooperation, because everyone has a stake in developing a
consensus approach to a solution.

I would like at this point to yield to the gentleman from Iowa for
any comments that he may have.

[The opening statement of Hon. Norman Lent follows:]

STATZEIZNT or HON. NORMAN F. LENT

I want to commend the Chairman for convening this second hearing on the issue
of availability and affordability of liability insurance. At our first hearing on this
issue in September, 1985, we heard from a limited segment of the business commu-
nitysuch as hazardous waste management, daycare centers and nurse/mid-
wivesconcerning the problems they are encountering in obtaining insurance
which is affordable. It appears that prospects for getting liability insurance are not
any better in 1986. Lack of insurance is spreading to the business community in
general and State and local governmental entities. Many have stated that the insur-
ance problem is caused in large part by our civil justice system. Tort reform has
been suggested as a possible solution to this problem. In in home State of New
York, a commission has been established to study this problem and make recom-
mendations.

I look forward to hearing from our witnesses today about their experiences both
as insureds and as defendants in our tort systemand about their efforts to find
solutions at the State level.

Mr. TAUKE. Well, thank you, Mr. Chairman.
I want to commend you for initiating hearings on the issue of li-

ability insurance. During the past few months, as I have visited my
home State of Iowa, the liability insurance problem has ranked
right up there with the farm problem as being foremost in the con-
cerns of my constituents. The problem crosses many boundaries.
Obviously, we have great difficulties with liability insurance for
professionals.

For example, a few weeks ago an obstetrician in from my home
city of Dubuque came to my office to inform me that because his
liability insurance premiums had topped the $40,000 mark, he was
retiring at the age of 55. He had never had a claim against him but
he found out that not only would he have to pay for this year the
$40,000 insurance premium for his insurance, but he also would
have to pay $67,000 tail if he retired today.

I have had a number of rural hospitals approach me because of
their inability to find physicians who will perform certain services
in those hospitals due to liability insurance problems. Skylifts in
my district and a variety of other businesses, such as day care cen-
ters, have had difficulty in obtaining liability insurance.

I know Members of Congress have been approached, as I have, by
a number of local officials who have watched the liability insur-
ance for their units of government skyrocket. When I was in the
Iowa Legislature we spent a lot of time talking about the liability
insurance problem as it affected professionals, as it affected manu-
facturers, as it affected a variety of other interests in our society.
But our basic conclusion all the time was that the Federal Govern-
ment wasn't going to do anything, in fact, probably shouldn't do
anything, and therefore, the State would move forward in this
area. 311
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As we speak today, legislatures all across the country are at-
tempting to deal with the issue but it doesn't seem to me, after ob-
serving the development of this problem over a period of years,
that we can any longer rely on the States to deal with this issue. If
you have a manufacturer who is developing a product that will be
sold across the Nation, a State-by-State approach isn't a very sati--
fying one. For those who are dealing with the problem on an ongo-
ing basis, the State-by-State approach simply hasn't dealt with it ina satisfactory way.

So, it does seem to me it is time for the Federal Government to
step in and to examine the issue and determine if there are some
solutions that we can develop which can deal with it in a responsi-
ble way. Therefore, I commend the chairman for initiating these
hearings.

I have no solution to offer at the moment and I don't have any
particular approach that I think ought to be pursued, but like
many, I am also committed to studying the question and trying to
develop the most equitable solution available, one that will protect
consumer interests and at the same time, protect the interests of
the professionals and the manufacturers and others in the country,
because ultimately by protecting their interests, we ensure that the
services and the products they offer will be available to the con-
sumers of this Nation.

Thank you, Mr. Chairman.
Mr. FLORIO. Thank you very much.
Mr. SHARP. Thank you, Mr. Chairman.
I am delighted to be here and want to thank the chairman for

his continuing this series of hearings on liability insurance, be-
cause like my colleague from Iowa and the chairman of the com-
mittee, I am beginning to hear in a major way from constituents.
Just in two town meetings last month, in small communities in In-
diana, I heard from truckers, heard from oil jobbers, heard from
local officials, from small farmers, about the growing problem of
either getting coverage or astronomical increases in rates or just
the general fear that they are not going to be able to cope with the
dimensions of a clearly growing problem in this country.

So, I think it is both timely and imperative that we in Congress
turn the spotlight on this problem to determine whether the focushas got to be on the legal profession and tort law, whether the
focus has to be on the insurance industry, or whether the remedy
has got to come from the States or from the Federal Government.

I don't yet know the answer among those contending forces and
directions that we might go, and I think it is imperative that we
get moving because my impression is the problem is not going to be
diminishing but it is going to be clearly growing and at a bare min-
imum, it is of value for this committee and others in Congress to be
focusing the spotlight in hopes that others might be able to solve
the problem in the legal profession or in the insurance industry,
but I am suspicious it is going to take a more dramatic effort in
State and Federal legislatures, and I am delighted that the chair-
man is taking the issue up.
, Mr. nom°. Thank you very much.

We are pleased to have as our first panel of witnesses, some very
distinguished representatives of governmental entities. I would like
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them to come forward. David Russell, first vice president, Na-
tional Association of Towns and Townships; Mayor Francis Fla-
herty, Warwick, RI, National League of Cities; and Ms. Nellie Weil,
first vice president, National School Boards Association. I welcome
our witnesses to the subcommittee.

As with all of our witnesses for the morning, their statements
will be put in their entirety in the record and the witnesses may
feel free to proceed in summary fashion.

Mr. Russell, we would be pleased to hear from you.

STATEMENTS OF DAVID RUSSELL, FIRST VICE PRESIDENT, NA-
TIONAL ASSOCIATION OF TOWNS AND TOWNSHIPS; FRANCIS X.
FLAHERTY, ON BEHALF OF NATIONAL LEAGUE OF CITIES; AND
NELLIE C. WEIL, FIRST VICE PRESIDENT, NATIONAL SCHOOL
BOARDS ASSOCIATION

Mr. RUM=.1.. Thank you, Mr. Chairman.
I hope you will forgive me for my voice. I have a terrible cold,

but this was an issue that I definitely wanted to come down and
testify on because it is very dear to our hearts, and is a serious
problem in our State.

Mr. Chairman, members of the subcommittee, my name is David
Russell. I am the first selectman, which is the New England equiv-
alent of mayor, of the small town of Granby, CT. I am here today
as the first vice president of the National Association of Towns and
Townships, an organization representing over 13,000 predominant
small rural governments around the Nation.

The vast majority of our constituency are under 25,000. I would
guess that over 75 percent of our municipalities are under 5,000
population and that brings some yen, unique problems to us in re-
sponding to this insurance crisis. Many of the people who are in
the leadership positions in our towns and townships are purely on
a volunteer basis, on a part-time basis with no remuneration.
Whatever they do, they do it as a service, and they are finding
themselves in some serious governmental as well as personal liabil-
ity questions, and as we all know, there have been problems grow-
ing in thi, country in volunteerism, the ablity of peopll to have
the time to volunteer, and when we add personal liability on top of
some of the time problems that we have had in getting volunteers,
it becomes a double edged sword, and we are having more and
more problems getting people to run for office at the local level:

What I would like to do, we have submitted our testimony to
you, in our written statement. I won't go over that. I would like to
mention a couple of items to highliffht what we consider the Feder-
al role in alleviating the liability crisis.

I think the predominant role is probably at the State level and I
brought with me the pile, a 50-page report that is being submitted
to the Connecticut General Assembly tomorrow as a member of the
Governor's Task Force in Connecticut on Insurance Availability
and Cost. We have spent the last 6 months making recommenda-
tions, over 40 i commendations for chew' 41 at the State level.

There are a number of items, howt,ver, that even if these are
solved at the State level, and some of them are going to be difficult
issues to solve, they won't be terribly effective in some areas with-
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out concomitant Federal action at the same timt, because there are
ways to go around the State courts if there are limitations or if
there are some immunities granted at the State level. But they cango to the Federal courts the insurance companies tell us, and itdoes make some basic common sense if the same amount of money
could be awarded in Federal courts or our insurance rates and our
insurance availability is not going to change one iota.

Based on this concern, and some of the horror stories that I am
sure that you have heard and read around the country in terms of
either being cancelled, being nonrenewed, or having immense in-
creases in premium costs, the National Association of Towns and
Townships Board of Directors directed us to investigate this issue
and we held a summit conference a couple of weeks ago in Wash-
ington, on the Federal role on liability insurance.

I think there are two roles I would like to talk about. One is sec-
tion 1983, and the other is the problem of pollution insurance.

In section 1983, which is generally considered and had been since
the 1800's, a civil rights section, I am sure you are aware that
there has been a great change in the last several years in the inter-
pretation and a number of suits filed under that section. Basically,
it started out, from what I unders41nd, practically the first 100
years of its existence there were only a couple hundred suits filedunder it and it basically was for what we have always thought of
as civil rights, in the narrow focus, violations.

In the last 10 years, there have been literally thousands of suits
under this from everything from police to zoning matters and that
has caused an immense amount of grief in the local governments
and very difficult situations. None of us, I don't think, at the local
level want to effect the civil rights impact of section 1983, but we
do have some serious problems with the expansion and the wider
interpretation given to that.

My own town has been sued under that and the recommendation
from our attorney was that we settle what was in our opinion a
ridiculous suit simply because the defense costs would have been
larger than the suit was requesting. At least it wasn't one of the
multimillion dollar suites. We did refuse to do that and finally,
well, so far, we have won that, but it has been defended by the in-
dividual with no attorney and, therefore, very little if any costs to
the plaintiff, and has gone through the U.S. Circuit Court.

We are waiting to see whether it is going to apply to the U.S.
Supreme Court, and this is a case that involves probably something
like $5,000. So far, it has cost us more than that to defend it. But it
made a lot of sense to us because it was wrong. It was a bad suit in
the first place and probably would have affected our insurance
rates even more.

Also, Connecticut has the distinction of having the Torrington
case, which has taken the police liability and put it on a very, very
thin line, thinner than it ever was. We have had a number of cases
in the past that talked about police overreaction to things. This is
the first one that I am aware of that has come up with a police
underreaction that resulted in a $2-million finding against the
town becauee they didn't, the police didn't react enough to a re-
quest for help.
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What we would urge you to do is some serious research, and we
will certainly be happy to work with you in this for what we call a
surgical remedy to section 1983. To carve out some of these areas
that are being used now for the first time to claim civil rights vio-
lations that have nothing to do with the traditional civil rights con-
cerns.

The second area is pollution. I know it varies from State to State.
Certainly, in the State of Connecticut, virtually all of our towns
have responsibility for waste disposal. My town has a landfill
which has met our State Depar'nent of Environmental Protection
Agency's regulations for years and years, but now we are told that
we have no insurance and can get no insurance, and probably will
not be able to get any insurance, and we have a frightening Jack-
son Township kind of liability that we are facing because of that.

We have never had a claim against our insurance company for
pollution, but it is just simply a ticking time bomb. We are sitting
there with no insurance, our elected board iE probably personally
liable. Even though we are indemnified under the State statute,
there are lots of ways that people have gotten around that in the
past.

Our dilemma is no matter how much we spend, no matter how
many experts we bring in, no matter how many regulations we
follow, nothing will indemnify us and they can come back to haunt
us anytime in the future. We would suggest that the Federal Gov-
ernment look very seriously into acting as the insurer of last
resort. We are caught between the proverbial rock and a hard
place on pollution insurance.

The Environmental Protection Agency is telling us under Super-
fund that we must be insured. The insurance companies are telling
us that we cannot be insured, and they will not insure us. Some-
thing has to give somewhere and perhaps the Federal Government,
there are precedents for them to, in the Flood Insurance Program
and the Riot Insurance Program, which I understand is as a matter
of fact, the Federal Government even made a few dollars on, and if
those precedents could be taken, and looked at, and tried to trans-
late them over into this pollution area, it certainly would help us a
great deal.

I would like to thank you very much for the opportunity to testi-
fy this morning. The National Association of Towns and Townships
would certainly be willing to work with you in any way that we
can to solve this.

[The prepared statement of Mr. Russell follows:]
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TESTIMONY OF THE NATIONAL ASSOCIATION OF TOWNS AND TOWNSHIPS

BEFORE THE HOUSE COMMITTEE ON ENERGY AND COMMERCE

SUBCOMMITTEE ON COMMERCE, TRANSPORTATION AND TOURISM

TUESDAY, FEBRUARY 4, 1986

MR. CHAIRMAN AND MEMBERS OF THE SUBCOMMITTEE. I AM DAVID RUSSELL.

EXECUTIVE DIRECTOR OF THE CONNECTICUT COUNCIL OF SMALL TOWNS. AND FIRST

SELECTMAN OF THE TOWF. OF GRANBY, CONNECTICUT. I AM TESTIFYING TODAY IN MY CAPACITY

AS FIRST VICE PRESIDENT OF THE NATIONAL ASSOCIATION OF TOWNS AND TOWNSHIPS. AN

ORGANIZATION REPRESENTING OVER 13.000 TOWNS, TOWNSHIPS AND SMALL GOVERNMENTS

NATIONWIDE. THE VAST MAJORITY OF THE COMMUNITIES WE REPRESENT HAVE POPULATIONS UNDER

25,000 OFFICIALS IN LEADERSHIP POSITIONS RANGE FROM THOSE WHO HAVE BEEN ELECTED AND

ARE ON A SALARIED BASIS, TO THOSE WHO ARE VOLUNTEERING THEIR TIME WITHOUT AN

REMUNERATION WHATEVER, AND WHO DO SO AS A SERVICE TO THEIR FRIENDS AND NEIGHBORS IN

THE COMMUNITY.

MR. CHAIRMAN, WE APPRECIATE BEING INVITED TO TESTIFY HERE TODAY, AND WE FEEL TIAT OUR

TESTIMONY IS PARTICULARLY APPROPRIATE BECAUSE THIS CRISIS IN LIABILITY INSURANCE IS

AFFECTING SMALL COMMUNITIES TO A GREATER DEGREE THAN OTHER GOVERNMENTAL UNITS

-- BECAUSE WE HAVE LIMITED BUDGETS, WHICH MEANS THAT WE CANNOT SELF-INSURE, BECAUSE

WE DON'T HAVE FLEXIBILITY IN THE REVENUE SOURCES THAT LARGER CITIES HAVE, AND BECAUSE

SO MANY OF OUR LOCAL OFFICIALS ARE PART-TIME AND VOLUNTEERS, WE ARE MORE VULNERABLE TO

HAVING 'HEM RESIGN FROM OFFICE. IN OTHER WORDS, WE CAN'TNFORD THE CURRENT SITUATION --

WE CAN'T AFFORD THE ALTERNATIVES -- AND WE CAN'T AFFORD TO LOSE OUR LEADERSHIP.
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WE HOPE THAT YOU WILL WORK WITH US AS WE STRUGGLE WITH THIS NATIONAL PROBLEM WHICH

IS BECOMING MORE SERIOUS EVERY DAY AS CHANGES IN THE INSURANCE MARKETPLACE ARE

PUTTING OUR MEMBERS MORE AND MORE AT RISK.

THE PARTICULAR CASE MOST OFTEN SINGLED OUT AS INFLUENCING THE CHANGES IN OUR CURRENT

INSURANCE MARKETPLACE OCCURRED IN JACKSON TOWNSHIP, NEW JERSEY, IN 1983 A CASE WHICH

HAS REVERBERATED CLEAR ACROSS THE UNITED STATES AND AS FAR AS LLOYDS OF LONDON. IT WAS

IN JACKSON THAT 97 RESIDENTS CLAIMED THAT THEIR DRINKING WATER HAD BEEN CONTAMINATED

BY CHEMICALS LEAKING FROM A LANDFILL WHICH HAD BEEN CLOSED YEARS EARLIER BY THE FEDFRAL

ENVIRONMENTAL PROTECTION AGENCY.

THE CITIZENS WERE SUCCESSFUL IN THEIR LITIGATION, AND A JURY AWARDED THEM 15.8

MILLION DOLLARS -- LATER REDUCED TO 5.8 MILLION ON APPEAL. COMPANIES INSURING THE

TOWNSHIP WERE FORCED TO PAY THE AWARD DESPITE THE FACT THAT THE POLICY THEY HAD

ISSUED AMOUNTED TO ONO ONE MILLION DOLLARS

AS A RESULT OF THE JACKSON TOWNSHIP CASE, ONE INSURANCE COMPANY IN PENNSYLVANIA

CANCELLED THREE HUNDRED MUNICIPAL POLICIES IN THAT STATE ALONE. AND I WOULD LIKE

TO POINT OUT. MR. CHAIRMAN, THAT OFTEN WE ARE FINDING POLICIES COMPLETELY CANCELLED

WHETHER OR NOT THE MUNICIPALITY HAS EVER FILED A CLAIM.

OF COURSE THE JACKSON TOWNSHIP CASE IS NOT AN ISOLATED INSTANCE. EVERY DAY, TOWNS

AND TOWNSHIPS ARE BECOMING FRUSTRATED AND FRIGHTENED BY THE ENORMITY OF THE CRISIS.

OUR RESOURCES ARE BEING STRETCHED TO THE LIMIT AND IN MANY CASES -- ESPtCIALLY WITH

THE IMPLICATIONS OF GRAMM-RUDMAN-HOLLIMS AND THE REAL THREAT TO GENERAL REVENUE SHARING

ALL COMIW DOWN AT ONE TIME -- OUR VERY SURVIVAL AS AN ADEQUATELY FUNCTIONING UNIT OF

GOVERNMENT IS IN QUESTION.
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IN AN EFFORT TO COME TO GRIPS WITH THESE ISSUES, THE BOARD OF DIRECTORS OF THE NATIONAL

ASSOCIATION OF TOWNS AND TOWNSHIPS DIRECTED AN INVESTIGATION INTO THE POSSIBILITIES FOR

FEDERAL INVOLVEMENT IN RESOLVING THE SITUATION. AS A RESULT, ON JANUARY 14, 1986,

WE CONVENED AND FACILITATED THE FIRST MEETING OF REPRESENTATIVES OF LOCAL, STATE AND

FEDERAL GOVERNMENT, THE INSURANCE INDUSTRY AND OTHER PRIVATE SECTOR INTERESTS

PARTICIPAriTS IN OUR DAY-LONG "LIABILITY SUMMIT" INCLUDED REPRESENTATIVES FROM

WHITE HOUSE OFFICE OF INTERGOVERNMENTAL AFFAIRS

SENATE COMMITTEE ON ENVIRONMENT AND PUBCC WORKS

HOUSE SUBCOMMITTEE ON COMMERCE, TRABS0ORTATION AND TOURISM

OFFICE OF SENATOR PAUL SIMON

OFFICE OF CONGRESSMAN JOHN PORTER

U.S. DEPARTMENT OF JUSTICE

U S. ENVIRONMENTAL PROTECTION AGENCY

CITY OF VIRGINIA BEACH, VIRGINIA

U.S. CONFERENCE OF MAYORS

NATIONAL ASSOCIATION OF COUNTIES

NATIONAL LEAGUE OF CITIES

NATIONAL CONFERENCE OF STATE LEGISLATURES

CONNECTICUT COUNCIL OF SMALL TOWNS

PENNSYLVANIA STATE ASSOCIATION OF TOWNSHIP SUPERVISORS

MARYLAND INSURANCE DIVISION

AMERICAN INSURANCE ASSOCIATION
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PUBLIC RISK AND INSURANCE MANAGEMENT ASSOCIATION

NATIONAL INSURANCE CONSUMERS ORGANIZATION

NATIONAL RURAL rLECTRIC COOPERATIVE ASSOCIATION

NATIONAL SOLID WASTE MANAGEMENT ASSOCIATION

NATIONAL SHERIFFS ASSOCIATION

CRUM & FORSTER INSURANCE COMPANIES

GARDNER, MOSS AND HOPPER, ATTORNEYS-AT-LAW

ARNOLD AND PORTER, ATTORNEYS-AT-LAW

RISK SCIENCE INTERNATIONAL

RISK INSURANCE MANAGEMENT SOCIETY

THE THIRTY-FIVE PARTICIPANTS AT THE SUMMIT EXAMINED THE AVAILABILITY AND AFFORDABILITY

OF INSURANCE, THE VULNERABILITY OF LOCAL GOVERNMENTS TO LAWSUITS UNDER FEDERAL

ENVIRONMENTAL AND CIVIL RIGHTS STATUTES, AND POSSIBILITIES FOR FEDERAL ACTION TO

SOLVE THE PROBLEMS.

WE FOCUSED ON SECTION 1983 OF THE CIVIL RIGHTS ACT OF 1871 AND ON FEDERAL ENVIRONMENTAL

STATUTES, THE SOURCES OF MOST REQU'REMENTS, LITIGATION AND JUDGMENTS INVOLVING THE

FEDERAL GOVERNMENT THESE ARE AREAS WHERE REMEDIAL ACTION BY STATE GOVERNMENTS IS

NOT THE ANSWER, SINCE IF THERE IS A CAUSE OF ACTION AGAINST US IN EITHER

SECTION 1983 OR THE ENVIRONMENTAL AREA, THE PLAINTIFFS CAN SUE IN FEDERAL COURT --

THEREBY OBVIATING DEALING WITH THE STATE COURTS. IN ESSENCE, WHATEVER THE STATES

ARE DOING TO RESOLVE THE CRISIS -- AND MANY ARE VERY ACTIVE -- IT IS IMMATERIAL IN

THOSE TWO AREAS, AND WE MUST LOOK TO THE FEDERAL GOVERNMENT FOR POSSIBLE SOLUTIONS.

THE ORIGINAL BASIS FOR SECTION 1983 WAS AS A HUMAN RIGHTS STATUTE RIGHT AFTER THE CIVIL

WAR, WHICH ENABLED THE FEDERAL GOVERNMENT TO STEP IN UNDER THE 14TH AMENDMENT WHERE

STATE LAWS WEREN'T BEING ENFORCED. IN THE FIRST HUNDRED YEARS OF THIS LAW THERE

WERE APP7OXIMATELY 200 SUITS FILED - BUT IN THE LAST YEAR, UNDER THIS LAW, THERE WERE

319



317

TWENTY-FOUR THOUSAND SUITS FILED, NOT INCLUDING SUITS FILED BY PRISON INMATES AGAINST

THE STATE FOR ALLEGED CIVIL RIGHTS VIOLATIONS. MANY OF THESE TWENTY-FOUR THOUSAND

LAW SUITS HAVE NOTHING WHATEVER TO DO WITH TRADITIONAL HUMAN RIGHTS. IF YOU DON'T

LIKE, FOR INSTANCE, A LOCAL ZONING DECISION, SUITS HAVE BEEN ALLOWED UNDER SECTION 1983

ALLEGING THAT YOUR CIVIL RIGHTS HAVE BEEN INFRINGED. THIS INTERPRETATION OF SECTION 1983

HAS CAUSED A REAL EXPLOSION IN LITIGATION, PARTICULARLY SINCE THERE ARE NO CAPS ON

EITHER ATTORNEYS FEES OR AWARDS IN THE FEDERAL COURT SYSTEM UNDER THIS STATUTE. ONE

EXAMPLE, BROUGHT OUT AT THE SUMMIT, WAS A CASE WHERE A MUNICIPAL EIIPLOYEE SUED FOR BACK

PAY AND WAS AWARDED THE BACK PAY OF $1,500 -- WHICH WAS WHAT HE WANTED -- BUT THERE WERE

$400,000 IN ATTORNEYS FEES.

THIS BRINGS US TO OUR FIRST RECOMMENDATION, MR. CHAIRMAN. WE FEEL VERY STRONGLY

THAT IT IS IMPORTANT TO RESEARCH WHETHER THERE IS A CHANCE FOR A SURGICAL LEGISLATIVE

REMEDY TO AMEND, IN A VERY NARROW FASHION, SECTION 1983 SO AS TO ABSOLUTELY AND

COMPLETELY RETAIN THE CIVIL RIGHTS THRUST OF THE ORIGINAL LAW BUT REMOVE SOME OF

THE NON-HUMAN RIGHTS CHALLENGES THAT ARE NOW FILED UNDER THE SECTION.

OF COURSE THERE IS A DANGER IN THIS THAT SUCH AN ACTION MIGHT BE CONSIDERED AN

ASSAULT ON THE CIVIL RIGHTS LAWS OF THE UNITED STATES, AND THAT SHOULD NOT BE THE

INTERPRETATION. WE STRONGLY SUPPORT RETENTION OF THE ENTIRE CIVIL RIGHTS THRUST

OF SECTION 1983. IT IS POSSIBLE, HOWEVER, THAT LANGUAGE IN THE ORIGINAL STATUTE

WAS NOT AS PRECISE AS IT MIGHT BE TODAY WHEN WE HAVE A MUCH BROADER HISTORICAL BASE

IN CIVIL RIGHTS STATUTES.

WE HAVE STRONG CONCERN, MR. CHAIRMAN, ABOUT WHAT IS HAPPENING UNDER SECTION 1983.

IT STRIKES US AS PART OF A CONTINUING ASSAULT ON THE STATUS OF LOCAL GOVERNMENTS

AS PARTNERS IN THE FEDERAL SYSTEM SPECIFICALLY, AN INCREASING ATTEMPT, THROUGH
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LEGISLATIVE AND JUJICIAL INTERPRETATION TO TREAT LOCAL GOVERNMENTS AS THOUGH THEY WERE SOME

SORT OF BUSINESS. IT PRESUMES THAT LOCALITIES CAN RAISE THEIR PRICES TO DEAL WITH THE

JUDGMENT -- PRICES, IN THIS CASE, BEING LOCAL 'AXES -- AND THAT'S NOT ALWAYS THE

CASE, BECAUSE OF MANY REQUIREMENTS AND CEILINGS OF STATE LAW. OR THAT THEY CAN

WITHDRAW THEIR SERVICES, LIKE A BUSINESS COULD DO -- WHICH THEY ALSO CANNOT DO,

BECAUSE THEIR SERVICE LEVELS ARE MANDATED BY STATE LAW, OR THAT THEY CAN GO BANKRUPT,

WHICH THEY CANNOT DO.

WE FACE ESSENTIALLY THE SAME PROBLEMS IN THE POLLUTION ARENA. IN HAVING TO SCRAMBLE

FOR ANY KIND OF INSURANCE PROTECTION THEY CAN FIND, MANY TOWNS AND TOWNSHIPS HAVE

TO SETTLE FOR LIMITS ON COVERAGE -- HIGHER DEDUCTIBLES. LOWER PROTECTION LEVELS,

AND EXCLUSIONS OF CERTAIN EXPOSURES, MOST OFTEN POLLUTION EXPOSURES.

THIS EXCLUSION OF POLLUTION COVERAGE IS OF PARTICULAR CONCERN TO THOSE MUNICIPALITIES

WITH LANDFILLS. THE ENORMITY OF THE IMPENDING FINANCIAL DANGER BECOMES APPARENT WHEN

YOU CONSIDER THE TREMENDOUS NUMBER OF OPERATIONAL AND PREVIOUSLY FUNCTIONING

LANDFILLS ACROSS THE COUNTRY. FEDERAL MANDATES HAVE FORCED US TO ACCEPT THIS

LIABILITY IN PERPETUITY AND HAVE LEFT US NO TOOLS TO DEFEND OURSELVES NO RESOURCES

TO FALL BACK ON EXCEPT OUR SEVERELY STRAINED PROPERTY TAX BASE.

WE DO HAVE SEVERAL OTHER SUGGESTIONS THAT THE COMMITTEE MIGHT WANT TO CONSIDER, MR. CHAIRMAN.

THE FEDERAL GOVERNMENT MIGHT PROVIDE INDEMNIFICATION IN THE WAY E.P.A. ALREADY DOES

FOR ITS CONTRACTORS AT WASTE SITES. THEIR CONTRACTORS ARE INDEMNIFIED, BUT LOCAL

GOVERNMENTS ARE NOT; AND INSURANCE COMPANIES HAVE INDICATED THE( CANNOT SEE A SITUATION

WHERE THEY WILL REENTER THE ENVIRONMENTAL MARKET, BECAUSE EVEN SANITARY LANDFILLS POTENTIALLY

ARE HAZARDOUS WASTE SITES -- SINCE HOUSEHOLD GARBAGE CONTAINS ALL SORTS OF TOXIC

MATERIALS.
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ANOTHER OPTION WE EXPLORED -- AND SOMETHING WE FEEL IS CRUCIAL TO THOSE OF US WHO ARE

TRYING OUR BEST TO DO A GOOD JOB UNDER THESE EXTREMELY DIFFICULT CIRCUMSTANCES --

IS TO ESTABLISH FEDERAL STANDARDS OF COMPLIANCE IN THE ENVIRONMENTAL AREA, SO THAT

A LOCAL GOVERNMENT WILL KNOW THAT IF IT DOES EVERYTHING THE STANDARDS REQUIRE IT WILL

HAVE COMPLETE, OR AT LEAST LIMITED, PROTECTION. WITHOUT SUCH STANDARDS, NO MATTER

WHAT WE DO -- NO MATTER HOW MUCH MONEY WE SPEND -- NO MATTER WHICH HIGH-PRICED

CONSULTANTS WE ENGAGE OR HIGH-TECHNOLOGY EQUIPMENT WE PURCHASE -- NOTHING

WILL REDUCE OUR LIABILITY UNDER THE ENVIRONMENTAL LAWS.

THE PRESSING, MEDIATE NEED FROM THE PERSPECTIVE OF THE NATION'S TOWNS

AND TOWNSHIPS IS FOR CONSIDERATION OF FEDERAL INTERVENTION THAT WILL SOLVE

THE LIABILITY PROBLEM AT LEAST FOR THE SHORT TERM, BRIDGING THE GAP WHICH EXISTS

BETWEEN OUR PRESENT EXPOSURE AND OUR ABILITY TO PAY ENORMOUSLY INFLATED INSURANCE

PREMIUMS. WE ALSO NEED CRISIS INTERVENTION BEFORE LOCALITIES ARE FORCED TO

"GO BARE."

AS YOU KNOW, MR. CHAIRMAN, PRECEDENT EXISTS IN FEDERAL LAW FOR THE GOVERNMENT TO

ACT AS INSURER OF LAST RESORT; WE FEEL STRONGLY THAT THAT OPTION DESERVES ANOTHER LDOK.

AN OPPORTUNITY EXISTS NOW TO LEARN FROM THE MISTAKES OF THE FLOOD AND RIOT PROGRAMS

OFFERED THROUGH H.U.D. AND THE CROP INSURANCE PROGRAMS OFFERED THROUGH U.S.D.A., AND

TO DEVELOP DETAILS OF A PROPOSAL WHICH WOULD BE AN EFFECTIVE TOOL IN THIS ARENA.

CLEARLY, PARTICULARLY UNDER THE PRESENT ECONOMIC SITUATION, SUCH AN INITIATIVE WOULD

HAVE TO BE AS SELF-SUPPORTING AS POSSIBLE.
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THERE ARE ALSO SOME SUGGESTIONS COMING FROM THE STATE LEVEL WHICH THE COMMITTEE MIGHT

FIND VALUABLE. COMMON ELEMENTS APPEAR IN SEVERAL PROPOSALS OF WHICH WE ARE AWARE;

THESE PARTICULAR EXAMPLES COME FROM THE EXPERIENCE OF THE STATES OF PENNSYLVANIA. OHIO AND

MICHIGAN. IN MICHIGAN, THERE ARE BILLS CURRENTLY PENDING BEFORE THE LEGISLATURE, AND

OHIO HAS RECENTLY ENACTED REMEDIAL LEGISLATION. THEY ALL CONTAIN OR ARE CONSIDERING

PROPOSALS TO:

-- ABOLISH OR AMEND THE DOCTRINE OF JOINT AND SEVERAL LIABILITY FOR

GOVERNMENTAL UNITS;

-- EXEMPT GOVERNMENTAL OFFICERS OR EMPLOYEES FPOM LIABILITY WHILE ENGAGED

IN THE PERFORMANCE OF THEIR DUTIES;

-- MODIFY THE COLLATERAL SOURCc RULE i.e., A PROCEDURE BY WHICH THE COURT

REDUCES THE JUDGMENT BY AN AMOUNT EQUAL TO PAYMENTS RECEIVED FROM GOVERNMENTAL

BENEFITS, NO-FAULT INSURANCE AND OTHER SOURCES;

CAP DAMAGES AWARDED FOR PAIN AND SUFFERING;

PROVIDE FOR RECOVERY BY THE PREVAILING PARTY OF COSTS ANC PEASONABLE

ATTORNEYS FEES, IF THE COURT FINDS THE ACTION TO HAVE

BEEN FRIVOLOUS OR SOLELY FOR HARASSMENT.

ALSO UNDER CONSIDERATION CURRENTLY -- IN THE STATE OF MICHIGAN -- IS THE PRINCIPLE OF

PROPORTIONAL LIABILITY: DETERMINATION OF A RELATIVE DEGREE OF FAULT BETWEEN ALL

PARTIES THROUGH A FORMULA APPLIED BY THE COURT. IN THIS CASE. ALTHOUGH A LOCAL

UNIT WOULD ALWAYS BE RESPONSIBLE FOR ITS PERCENTAGE OF FAULT, IT WOULD BE PROTECTED

FROM THOSE WHO CONSIDER LOCAL GOVERNMENTS TO HAVE THE PROVERBIAL -- AND MYTHICAL --

"DEEP POCKETS," AND THEREFORE FAIR GAME AND TEMPTING TARGETS.

IN CLOSING, MR. CHAIRMAN, LET ME THANK YOU AGAIN FOR THE OPPORTUNITY TO TESTIFY THIS

MORNING. WE ARE ALL :N THIS SITUATION TOGETHER AND ITS RESOLUTION IS OF VITAL CONCERN

TO US ALL. CERTAINLY THERE IS AMPLE OPPORTUNITY FOR 7URTHER EXPLORATION AND INVOLVEMENT

AT THE FEDERAL LEVEL, AND THE NATIONAL ASSOCIATION OF TOWNS ANO TOWNSHIPS WOULO LIKE TO

WORK WITH YOU. YOUR STAFF AND MEMBERS OF THE COMMITTEE TO OEVELOP DETAILS OF A PROPOSAL WHICH

WILL BE AN EFFECTIVE RESPONSE TO THIS NATIONAL CRISIS.
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Mr. FLOIUO. Thank you very much. Mayor Flaherty.

STATEMENT OF FRANCIS X. FLAHERTY

Mr. FLA/1=TV. Thank you, Mr. Chairman.
Good morning, Mr. Chairman and members of the st_hcommittee.

I am Francis X. Flaherty, mayor of Warwick, RI. I am testifying on
behalf of the National League rifles, which represents 15,000
cities through direct membership and membership in 49 affiliated
Sizte municipal leagues. I thank the chairman and the members of
the subcommittee for this opportunity to testify today on the crisis
in the availability and affordability of liability insurance.

I wish to focus this morning on the insurance crisis now facing
cities and possible legislative solutions to that crisis. I will first
review the causes of the insurance crisis and the dimensions of the
problem. I would then like to suggest some legislative solutions to
the insurance crisis which merit serious congressional consider-
ation. I would like to make clear, however, at the outset that those
proposals are primarily intended to establish a framework for a
constructive debate by Congress as to the appropriate federal role
and do not represent the final word on a Solution.

Cities across America, because of cancellations of liability insur-
ance policies and astronomic increases in premiums which some-
times are as high as 1,000 percent, are being forced to accept poli-
cies at g.-eat expense which provide only barebones Coverage. In
some cases, cities must eliminate or reduce services because insur-
ance coverage has either been reduced or is no longer available. In
other cases, cities have done the unthinkable, going bare and oper-
ating without insurance.

The de facto withdrawal of the insurance industry from the mu-
nicipal market has created a major financial crisis for cities around
the Nation. While cities grapple with the immediate, short-term

beproblems
of where to get insurance and how to pay for it, we must

gin the search for answers to the larger question of finding long-
term solutions to what is expected to be a recurring problem.

Developing consensus on a long-term solution which can be
adopted by Congress requires an understanding of why the cities
have been so severely and inequitably affected by the current
crisis.

Problems in obtaining and affording municipal liability insur-
ance in my own city of Warwick and in many other cities demon-
strate the severity and magnitude of the disaster which has struck
nearly every city in America.

In 1984, Warwick's insurance policy included general liability,
umbrella, police, fire, and public official coverage and cost the city
$137,000. That same policy, for which we received only renewal
quote, would have cost $1 million in 1985, a year in which the city
had budgeted $250,000 for insurance costs.

For the period March 1, 1982 through June 1, 1984, 53 claims to-
taling $175,000 were filed against the city. For the period June 1,
1984, through June 1, 1985, there were 11 claims totaling $46,000
filed against Warwick. Clearly, the city had not become an in-
creased risk during that 1-year period.
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Because of this prohibitive rind unjustified increase in the cost of
insurance, Warwick was forced to go bare for a 2-month period.
The city was finally able to secure a limited policy providing gener-
al liability and umbrella coverage for $200,000. It cost $63,000 more
than our 1984 policy, and more important, provided the city with
only limited coverage. The essential functions of police and fire
were left uninsured and public official liability was not covered.
Our earlier policy had covered all five types of liability.

We were fi nally able to secure police coverage on July 1, 1985,
only to be informed on November 14, 1985, that our policy was
being canceled for underwriting reasons. Those reasons were never
adequately described or explained to us.

Because the city has been without public official insurance since
July 1, the city enacted an indemnification ordinance stating that
the city would stand behind any municipal employee or public offi-
cial who was sued. While we have requested assistance from the
Governor, we have yet to receive a response.

Similar stories can be heard throughout the Nation. In nearby
Maryland, insurance coverage was recently canceled in Frederick,
Denton, North Beach, Elkton, and Chevy Chase Village. In Sykes-
ville, a similar cancellation precipitated the resignation of the
town's ouncil president, two council members, and the entire
board of zoning appeals. Cancellation of insurance in Bladensburg
led to cessation of police services until coverage could be obtained.

In Wilmington, DE, the cost of municipal liability insurance in-
creased 430 percent, while coverage was significantly reduced. In
Dover, DE, the cost of liability insurance rose from $52,850 to
$146,232, an increase of 300 percent. In Rehoboth Beach, DE, the
cost went from $3,500 to $21,000.

In Dallas, TX, the cost of liability insurance increased 1,128 per-
cent, even though the city had never filed a claim for reimburse-
ment with the insurance company. The city found this increase un-
acceptable in light of its perfect record and elected to go bare. In
Point Arena, CA, no bids were submitted even though the city re-
quested bids from 30 companies, causing the mayor and members
of the city council to resign.

All six members of the Antwerp, OH, City Council resigned after
the village's insurance agent could not find a bidder on an insur-
ance policy for the rural community of 1,800. Winston-Salem, NC,
received a pronosal involving an increase of 365 percent in the cost
of its liability premium. It, too, decided to go bare.

The list goes on and on. While these examples of experiences at
the local level are only a sampling of the problem, they are dra-
matic evidence of the stark choices facing local governments.

The insurance crisis is now affecting a broad cross-section of the
economy. Insurance costs now make up the third largest category
of expenses for Americans, trailing only food and housing costs and
exceeding personal income taxes and health care costs as an ex-
pense. They now amount to more than $300 billion per year, or 12
percent of expenditures.

Municipal governments are unique in their dependence on tax
dollars and their responsibility to provide public services. I know
that you share our view that higher taxes, reduced services, or no
insurance coverage are unacceptable alternatives.
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There are two primary causes for the current insurance crisis:
First, the insurance market is cyclical in nature, periodically un-

dergoing wide swings in behavior. Government intervention may
be necessary to introduce greater stability in the market and to
eliminate the extreme fluctuations. To date, neither the Federal
Government nor State governments have undertaken sucli an
effort.

Second, the recent expansion of tort liability has increased cover-
abl.) losses and created great difficulties in predicting losses. Ac-
tions at the Federal and St Ath level may be necessary to establish
more certain ground rules and to clearly define and limit the cir-
cumstances in which a person should be considered fmancially
liable for his or her actions.

The liability insurance industry, including the reinsurance
market, is experiencing unprecedented losses and is in the midst of
a financial crisis which is perhaps the worst in the history of com-
mercial insurance. To a certain extent, the unavailability and unaf-
fordability of insurance are a result of how the property and casu-
alty insurance market functions.

The modern history of the property-casualty insurance business
has been characterized by periodic and cyclical market fluctuations
of varying intensity and duration. The alternation between "hard"
or seller's market and "soft" or buyer's markets is

industry
re-

ferred to as the "underwriting cycle" in insurance ndustry par-
lance.

The high interest rates of recent years encouraged many insur-
ers to rely on investment income, rather than on earnings from un-
derwriting, for a positive year end performance. This practice,
known as cash flow underwriting, has been subject to criticism by
both financial experts and state regulators.

The hard market, the cash flow underwriting practice, and the
scarcity of reinsurance have caused the industry to lose its capacity
to underwrite high risk policies. When the reinsurance capacity
shrunk and interest rates fell, the industry found that it expected
to incur losses in the future which would be far in excess of fore-
seeable income.

The insurance industry has taken a number of steps to minimize
its losses. These include restricting new business, reducing cover-
age, particularly for environmental and long range risks, changing
from occurrence coverage to claims made coverage, increasing pre-
miums, establishing higher deductibles, increasing the losses for
which the insured is required to assume financial responsibility,
and reducing the scope, amount and duration of coverage.

Another major step has been the complete withdrawal from mar-
kets which have been determined to be high risk. In some cases,
such a decision means that the complete abandonment of the mu-
nicipal market for particular insurance companies.

Municipal governments perform a variety of functions which
cannot be carried out by the private sector. These functions fre-
quently involve the balancing of risks and the need to make judg-
ments as to which course of action is in the public interest.

Recent developments in tort law, the difficulty of risk assess-
ment, and the underwriting cycle are three factors which explain
why cities have been particularly and disproportionately impacted
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by the current insurance crisis. And while other factors have con-
tributed to the present crisis, it is generally recognized that the
present insurance crunch is also a manifestation of problems in our
judicial system.

The plight of local government is particularly serious because all
residents of the municipality are affected, either by soaring insur-
ance costs or by exposure to costly damage awards, if the Govern-
ment cannot obtain insurance.

Th3,. recent fall in interest rates and accumulated problems
caused by cash flow underwriting have coincided with a geometric
increase in the number of lawsuits.

The majority of civil lawsuits are filed in State courts. Between
1978 and 1983, a record 12 million cases were filed. From 1940 to
1982 civil lawsuits in Federal courts increased sixfold, from 35,000
to 206,000. In 1984, one private civil lawsuit was filed for every 15
Americans. The number of lawsuits filed against public officials
had doubled since 1982.

The size of damage awards are also up. In 1962, there was only
one municipal liability case in the Nation in which a jury awarded
$1 million. In 1983, there were 360 cases involving jury awards of
at least $1 million, 13 times as many as in 1975. The current aver-
age award against U.S. cities has jumped from $230,000 in 1982 to
$2 million in 1985.

The present tort system is not only costly for producers and man-
ufacturers, but also inefficient. Studies have shown that lawyers re-
ceive more than the plaintiff recovers in a -_ajority of cases. In as-
bestos litigation, for example, lawyers receive $62,000 of the aver-
age award or settlement of $101,000.

These increases in damage awards and the number of lawsuits
are attributable to an increased propensik, to sue, the establish-
ment of stricter etandards of care by the courts, increases in the
cost of litigation, and the demise of the doct:ine of sovereign immu-
nity.

In addition the Supreme Court ruled the local governments could
be sued under the Civil Rights Act of 1871, sect..,n 1983. With this
decision, local governments were suddenly subject to a new form of
liability, the nature and extent of which continues to be misunder-
stood and ill defined.

Although local governments have traditionally not been liable
for the failure to act, courts have recently ruled that a failure to
act can give rise to liability where a special duty or special rela-
tionship is found. The concept of negligent failure to maintain has
been expanded to cover such matters as improper design, improve-
ments, maintenance, or repair of public facilities, including streets
and highways.

One recent example of the expansion of tort liability for munici-
palities illustrates just how unpredictable the law has become. A
woman was attacked and taken to an abandoned factory owned by
the city of Detroit where she was raped. She filed a lawsuit against
the city, claiming that it knew or should have known that the fac-
tory was vacant and accessible for criminal activity and that it con-
stituted an inherently dangerous condition. The lawsuit argued
that the city should be liable for failing to secure the building, to
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patrol or guard such premises, or to reduce the danger of the nui-
sance it had created.

The trial co" .rt dismissed the complaint. In a surprising decision,
the appeals court reversed, based on the plaintiff's allegation that
the city was aware that crimes were committed in abandoned
buildings but failed to take action to secure them. This was deemed
to be a sufficient basis for a lawsuit alleging that the building was
a threat to public safety or an intentional nuisance.

may be forced to secure abandoned buil under the intentional
The broader implications of this are that: One, other cities

nuisance theory of inadequate security; and two, a wide range of
governmentally owned facilities, including pedestrian walkways
and tunnels, would become targets of inadequate security lawsuits
under the nuisance theory.

In those cases where liability is found, responsibility for costs is
frequently shifted to cities, even though some other party was prim
manly responsible for the, damages. Courts in California and other
States have, since the mid-1960s, steadily expanded the definition
of who can be sued under the 100-year-old doctrine of joint and sev-
eral liability.

Under this doctrine, each of the negligent parties is jointly and
severally liable for the total amount of damages. Thus, when the
actions of two persons have jointly caused injury, the plaintiff can
collect damages from either or both persons regardless of relative
responsibility. If one of the parties is not insured or is judgment
proof, the other party must pay all the, damages, even though the
deep pock defendant may be minimally- responsible.

Insurers blame such rulings and the continuing expansion of li-
ability under similar theories for the average 650 percent rise ,in
insurance premiums for cities and city officials. It is precisely this
type of expansion in the assignment of responsibility under tort
law that adds even more uncertainty to the measurement of ex-
pected future losses by insurers. In general, insurers, perhaps
rightfully so, expect that losses for municipal governments will
continue to grow by leaps and bounds. This expectation has had
several effects on the kind of insurance policies that are offered to
cities.

First, it increases insurance prices, with premiums rising to
cover increased expected losses and the uncertainty caused by the
inability to accurately estimate expected losses.

Second, companies attempt to limit their exposure to large losses
by establishing outside limits on liability. In certain cases, some
companies will go a step further, withdrawing from covering cer-
ta types of risk.

The uncertainty with .egard to expected loss's is best illustrated
by recent developments in pollution insurance. The insurance in-
dustry is now refusing to provide insurance for a wide range of
risks because of the inability to predict liability. Commercial insur-
ance operates on the basis of the principle that, with sufficiently
large numbers, a risk can be made predictable for using projections
as to the likelihood of an accident. Unfortunately, the inability to
make such projections in the environmental area and the potential
size of damage awards in this area have made insurance companies
unwilling to provide pollution insurance.
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The insurance crisis is attributable to a number of recent devel-
opments in the insurance industry and in the American legal
system. The only legislative approach which will work is a multifa-
ceted attack on the problem. Approaching the problems on a piece-
meal basis by, for example, revising State tort laws will be ineffec-
tive unless part of a comprehensive approach. Such a comprehen-
sive approach must meet the dual objectives of restoring stability
and fairness to the industry's pricing practices and the Nation's li-
ability system.

Pricing practices in the insurance industry generally follow a cy-
clical pattern. They are as affected by financial trends outside of
the insurance industry as by developments within the industry.

For example, the insurance industry underpriced insurance a
few years ago during a period of high interest rates. The primary
objective of this pricing practice was to generate revenues which
could then be invested at the high interest rates. Underpricing was
necessary because of competition among insurance companies for
premium dollars to sue for investment purposes.

Interest rates are now substantially lower and, consequently, in-
surance companies no longer have the same financial interest in
generating premiums for investment purposes. A consequence of
this pricing practice is that insurance companies do not have a suf-
ficiently large cushion of reserves to cover the costs of their in-
sured risks and to maintain premiums at a low level.

At the name time as falling interest rates dramatically altered
the pricing practices of the insurance industry, the Judicial and
Legislative Branches of the Federal and State government have in-
creased the potential liability of cities by expanding the rights of
plaintiffs under the civil justice system. These legislative and judi-
cial actions greatly increased the ability of individuals to be com-
pensated for civil wrongs. If the defendant is insured, some or all of
the costa ef liability will generally be passed along to the insurer.

The pricing 'practices of the insurance industry are determined
by national trends. In some cases, international trends may even
have a significan. impact. Foreign insurance companies are major
participants in the insurance market, a market which generally ab-
sorbs a relatively high proportion of losses. The liability explosion
is, to a somewhat lesser extent, also attributable to developments
at the national level where various Federal laws have added to the
liability explosion.

Clearly congressional intervention is necessary to restore stabili-
ty and certainty to the insurance industry and to limit the expan-
sion of liabilit., . The need for Federal intervention is further under-
scored by the breadth of the crisis, affecting, among others, State
and local governments, mass transit systems, truck companies, doc-
tors, nurses, day care centers, and bus companies.

Congress should undertake a complete review of the existing
system of insurance regulation, revising any provision of law which
is no longer effective. The framework for insurance regulation
should be reviewed from top to bottom. We urge the consideration
of the following proposals as a part of such a review process.

First, the Federal-State partnership should be strengthened by
establishing minimum Federal requirements for the regulation of
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the insurance industry, to be implemented at the State level and
supplemented by additional State requirements.

Second, the antitrust exemption for the insurance industry and
related Federal restrictions may no longer serve a useful purpose,
and accordingly, should be reconsidered.

Third, Congress should consider the establishment of a federal
reinsurance program for providers of essential services who cannot
obtain insurance or afford to buy insurance in the conventional
market.

Fourth, the market behavior and pricing practices of foreign in-
surance companies should be examined to determine whether Fed-
eral licensing requirements should be instituted.

Fifth, existing barriers which limit or preclude participation in
the insurance market may need to be relaxed to draw new capital
into the industry.

We urge Congress to give serious consideration to these proposals
and other proposals that may be made today for reforming the reg-
ulatory framework. The magnitude of the crisis is such that all pro-
posals for reform should be placed on the table for consideration.

One. Historically, the insurance industry has been regulated at
the State level with very little Federal involvement. State regula-
tors have generally been unable to respond to the current insur-
ance crisis for a variety of reasons, including the lack of sufficient-
ly broad statutory authority and the migratory nature of the insur-
ance industry. The State rer4tors' problems have been further af-
fected by the presence of a number of insurance companies in
each State and the vsriety of insurance needs and types of policies.

It is now time to strengthen the hand of State regulators by es-
tablishing minimum regulatory requirements which will be appli-
cable in each State and will establish uniform national rules. These
minimum requirements should limit incentives for States to com-
pete for limited insurance dollars by lowering regulatory require-
ments in an effort to enhance the attractiveness of local markets to
the insurance industry.

Minimum Federal requirements, however, should be implement-
ed at the State level, thereby continuing the primacy of the States
as insurance regulators. Furthermore, Federal requirements should
serve only as minimums, whin'- could then be supplemented by ad-
ditional requirements determ by the State to be necessary.

Finally, Federal requires ulci be established only in those
areas where uniformity vo :engthen State regulation and
where regulation is necessa.. _nsure the availability of insur-
ance.

Examples of areas in which Federal minimum standards may be
appropriate include the following:

To ensure more conservative underwriting practices, insurance
companies could be required to file rates with the State insurance
regulator a minimum amount of time before their effective date
and to maintain those rates for a minimum amount of time.

To ensure availability of insurance, States could be required to
establish assigned risk pools and to require insurers to provide cov-
erage to participants.

States could be required to establish plans for returning excess
profits where excess profits are determined on the basis of the dif-
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Terence between premiunas and losses and earnings on investments
are not counted in measuring profit to policyholders.

Cancellations of policies prior to expiration could be prohibited.
Insurers could be prohibited from not renewing policies unless

the reasons for nonrenewal are specified and meet certain criteria.
Insurers could be prohibited from multiple cancellations ofinsur-

ance contracts by type of coverage unless the insurer can document
its adverse loss experience for the particular type of coverage and
justify withdrawal from the market.

Insurance companies could be required to disclose loss data and
other relevant data on a line by line basis to State regulators. Such
information should enhance the State's ability to establish proce-
dures and standards for the assessment of rate increases.

Insurance companies could be required to institute an experience
rating system and to establish insurance rates on the basis of such
a system.

These proposals are, for the most part, drawn from proposals
now being considered for adoption in various States. They, and
other similar proposals, should be carefully considered for the pur-
pose of establishing a floor for insurance regulation at the State
level.

Two. The insurance industry is, for the most part, exempt from
the Federal antitrust laws under the McCarran-Ferguson Act, 15
USC sections 1011-15. Specifically, the Federal antitrust laws are
not applicable to the business of insurance, to the extent that in-
surance is subject to State regulation. Despite the fact that State
regulation of the insurance industry is, to a large extent, de mini-
mus, it has been deemed to be sufficient to qualify virtually all in-
surance operations for the McCarran-Ferguson Act lxemption. The
only exception to this general rule is the boycott exception under
which boycotts, coercion, or intimidation can be attacked on anti-
trust grounds.

Similarly, the Federal Trade Commission, generally charged with
the responsibility of protecting consumers from unfair trade prac-
tices, is barred from studying the insurance industry under the
FTC Improvements Act of 1980 unless specifically authorized by
Congress to undertake such a stud'.

Local governments, on the other hand, are not exempt from the
antitrust laws under the Supreme Court's Community Communica-
tions Company, Inc. v. City of Boulder ruling. Actions of local gov-
ernment may be challenged under the antitrust laws unless
exempt under the state action exemption established by the Su-
preme Court in the Parker v. Brown, ruling. Thus, while Congress,
m response to the Boulder ruling, has restricted the potential mon-
etary liability of cities under the antitrust laws by its enactment of
the Local Government Antitrust Act of 1984, cities may be enjoined
from making basic governmental decisions under the antitrust
laws.

Similarly, the FTC has asserted broad jurisdiction over State and
local government regulatory activities. For example, it has under-
way a study on the effect of State and local regulation on competi-
tion. Recently it even went so far as to file complaints against the
cities of Minneapolis and New Orleans in 1984 regarding the legali-
ty of the regulation of taxicab fares and limitations on the number
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of taxicab medallions. An attempt by cities to secure enactment of
an appropriations rider to preclude FTC actions against cities was
initially successful in 1984, but the rider was repealed a few
months later in exchange for enactment of the Local Government
Antitrust Act.

Congress' unwillingness to exempt cities from the antitrust laws
underscores the fact that antitrust exemptions are rarely granted
by Congress and generally given only for the most compe of
reasons. Under this standard, it is indeed questionable whether the
McCarran-Ferguson Act should remain in effect, particularly in
light of the complete absence of competition which has developed
recently in certain submarkets. Some risks are uninsurable at any
Price.

Co on should reassess the McCarran-Ferguson Act for the pur-
pose

n
of determining whether the insurance industry should retain

its special antitrust status. Similarly, the authority of the FTC to
study the insurance industry and to make policy recommendations
should brestored.

The availability of reinsurance, under which a primary insurer
may be insured for losses of a specified amount, determines wheth-
er risks are insurable. Generally, reinsurers operate on a national
basis and are not regulated to any significant extent by the States.
Because the McCarran-Ferguson Act's insurance exemption has
been construed broadly, reinsurers are subject to virtually no regu-
latory restraints.

The reinsurance market absorbs a higher proportion of the losses
than primary insurers and, as a result, determines the types of
risks that are insurable. Its function is to spread risk and has
reached into the international reinsurance market in an effort to
spread the risk as far as possible.

The availability of reinsurance determines what types of risks
are insurable and the cost of insurance. Thus, access to the reinsur-
ance market determines whether cities can obtain insurance cover-
age. Because of the importance of reinsurance, Congress should
consider the establishment of a Federal reinsurance program to
guarantee insurance coverage for cities and high risk businesses.

Such a program was established by the Federal Government fol-
lowing the riots in the 1960's to make insurance available in inner
city areas. Under the Urban Property Protection and heineurance
Act, the Federal Government agreed to reinsure insurers against
riots and civil commotion in return for a reinsurance premium
and the insurer's participation in a pool to provide insurance for
homeowners whose houses met specified minimum standards.
While this program was strongly opposed by the insurance indus-
try, it was successful, making money for the Federal Government
and providing much needed insurance coverage in areas where the
conventional market did not respond to basic needs.

The Urban Property Protection and Reinsui ance Act serves as a
useful model for the development of a broader program to address
the insurance problems now facing cities and other high risk
groups. It could be financed by the imposition of a surcharge on the
mss receipts of the insurance industry. Eligibility criteria would
have to be carefully devised to limit participation to the uninsur-
able. In addition to cities, the program could be used to address the
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coverage problems for pollution, asbestos removal, day care, doc-
tors, nurses, and commercial transportation.

Federal involvement in such a program is appropriate for several
reasons:

First, the reinsurance industry operates on a national rather
than a regional or local basis.

Second, the private sector has failed to serve the needs of cities
and other providers of services which are essential to the operation
of our economy and society.

Third, it will not necessitate the expenditure of general funds.
Fourth, various laws enacted by Congress are partially responsi-

ble for the insurance crisis.
Four Federal Lawsthe Resource Conservation and Recovery

Act, the Motor Carriers Act of 1980, the Comprehensive Environ-
mental Response, Compensation and Liability Act of 1980, and the
Bus Regulatory Reform Actimpose financial responsibility re-
quirements. MCA, for example, mandates insurance coverage of
from $1 to $5 million for vehicles of a certain size or vehicles which
are used for the transportation of certain chemicals.

BRRA establishes sunilar requirements for buses, and RCRA and
CERCLA impose requirements for waste treatment and storage fa-
cilities. Additionally, various Federal laws governing environmen-
tal and civil rights liability have contributed to the insurance crisis
by expanding the liability of cities and other entities.

In addition to the Federal reinsurance program, consideration
should be given to the establishment of licensing requirements for
foreign companies providing reinsurance. Under current law, they
are free to enter and withdraw from the American market as they
see fit, greatly contributing to the instability of the reinsurance
market and fluctuations in the availability of reinsurance. A licens-
ing system could be established under which foreign participants in
the reinsurance market would be subject to the penalties for with-
drawing from the market.

The insurance industry has projected a large capacity shortfall
for the next few years. Insurance industry reports indicate that, for
every dollar received in premium payments m 1984, $1.18 was paid
out in losses. Moreover, the insurance industry has estimated that
demand exceeded the insurance industry's capacity by $7 billion in
1985 and may exceed supply by as much as $62 billion by i987.

The insurance industry generally follows a rule, known as the
Kenney formula, under which the premiums to surplus ratio is not
allowed to exceed 3 to 1. This rule of thumb prevents insurers from
becoming overcommitted when surpluses are low. The effect of this
rule is that insurance coverage is saved for the best insurance risks
during periods of limited supply. It will mean further limitations
on the availability of insurance in the next few years.

Clearly this industry practice, in combination with the projected
shortfall in the availability of funds, justify a reexamination of
entry barriers to the insurance market.

Restrictions on entry into the insurance industry include Federal
and State regulations barring bank participation in the market. If
the bar is eliminated or relaxed, ground rules for bank participa-
tion in the insurance market should be devised which protect com-
petition and the interests of both bank and insurance customers.
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The capital capacity problems of the insurance industry may be
sufficiently serious to justify relaxation of the entry barrier, creat-
inga new source of capital for insurance.

The American system of civil justice is partially responsible for
the crisis in the availability and affordability of insurance for
cities. However, it is difficult to isolate any one factor as the pri-
mary cause of the explosive growth of liability. Moreover, many of
the problems are due to developments at the State level where tort
liability has been expanded and sovereign immunity has been
eroded by State courts and legislatures.

In general, tort reform is the responsibility of State legislatures
and courts. The system for redressing victims of wrongdoing is, for
the most part, a creation of the States and, as a consequence, the
States are primarily responsible for restoring balance to the civil
justice system. However, there are certain areas where Congress
can reduce the liability problems of cities and supplement the ef-
forts now underway in various States to reform the system of tort
liability.

First, the various proposals for reforming the tort liability
system at the State level can be used as guidelines for the develop-
ment of reforms in the Federal system.

Second, the Federal environmental laws should be examined to
determine what reforms can be adopted without jeopardizing pro-
tections against pollution and similar problems.

Third, section 1983 of the Civil Rights Act of 1871 should be
amended to preclude its use as a vehicle for bringing tort claims,
which belong in State court, into Federal court.

The problems of the civil justice system at the State level have
been enumerated on numerous occasions. The various proposals to
reform the civil justice system would impose limitations on the
rights of those who have been injured to recover damages. We
present these proposals, not because we necessarily support them,
but because they illustrate the difficult task facing state legisla-
tures as they seek to balance competing interests.

One of the questions for Congress is whether the civil justice
system is so out of control at the State level that Federal interven-
tion is warranted. For example, a carrot and stick approach could
be used to force States to reform their civil justice systems. We do
not presently support such an approach because the states are
making a major effort to address the most pressing liability prob-
lems and federal intervention would upset the existing Federal-
State balance.

Among the proposals for reform of the civil justice system are
the following:

Under this rule, evidence that the injured party has been or will
be reimbursed from other sources is inadmissible. In cases in which
money damages are awarded for economic loss, the effect of this
rule is to enable plaintiffs to recover more than their economic
loss. An example of the practical effect of this rule is that worker's
compensation benefits cannot be considered in calculating how
much the defendant should be required to pay the plaintiff for his
or her economic loss.

Under this proposal, plaintiffs would no longer be allowed to re-
cover unlimited damages for pain and suffering in addition to dam-
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ages for actual economic harm. Pain and suffe because it in-
volves the consideration of intangible factors and difficult to meas-
ure costs, has frequently been the basis for the award of large judg-
ments.

Under this proposal, the ability of plaintiffs to recover damages,
which are awarded by the court for the purpose of deterring future
illegal activities by the defendant or similarly situated persons,
would be limited. Punitive damage awards may, in some cases, be

seinvecomwis. on to actual economic harm.In= the joint liability theory, a defendant can be
required to pay the total amount of damages, even though other
parties were also responsible for the damages. For example, a city,
found to be only 1 percent responsible for an injury to a person
who is severely injured by a drunk driver, may be required to pay
100 percent of the damages. It makes no difference that the city's
responsibility is minimala street sign warning of a curve in the
road is partially obscured by a tree branchand the codefendant's
conduct is 99 percent responsible foe the injury. Cities can be sub-
ject to liability under this theory as deep pocket defendants in a
number of States, including California.

Proposals for revising this theory include the institution of a
comparative liability system under which a defendant would be
liable only for that portion of the damages which is attributable to
his or her wrongdoing.

In some cases, attorneys recover more in attorneys' fees than the
plaintiff recovers. This may be the result of contingency fee ar-
rangements under which the plaintiff agrees that the attorney will
receive a specified percentage of damages. Contingency fee arrange-
ments have been criticized as a source of frivolous lawsuits which
are brought because of the attorney's financial interest in the liti-
gation.

In other cases, attorneys' fees exceed the amount of money re-
ceived by the plaintiff because the cost of litigating the lawsuit was
disproportionately high in comparison to the award of damages.
Various proposals have been put forward in this area, including
limiting contingency fees and narrowing the circumstances in
which the plaintiff's attorney is allowed to recover attorneys' fees
from the defendant.

Various environmental laws, including RCRA and CERCLA, are
regarded by many as adding to the liability and insurance crises.
The Superfund law, for example, applies the joint and several li-
ability theory to owners and operators of waste sites. Similarly, the
1984 RCRA amendments required all land disposal facilities to
comply with certain ground water and financial responsibility re-
quirements by November 8, 1985, or close down their businesses.
According to the Environmental Protection Agency, only 492 of
1,600 facilities were able to meet the deadline, with many facilities
unable to satisfy the financial responsibility requirements of the
law.

We do not raise these problems to suggest that these legal re-
quirements should be eliminated. We know that they are intended
to address longstanding problems and important public policy ob-
jectives. We would suggest, however, that Congress should provide
the financial resources to clean up ground water contamination
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and prevent pollution. The imposition of an insurance requirement
is a useless palliative if insurance coverage is not available. Either
the necessary financial resources must be provided or the legal
standards relaxed.

Section 1983 was enacted shortly after the Civil War in 1871 for
the purpose of preventing State and local governments from violat-
ing constitutionally protected rights. It has been misused by plain-
tiffs in recent years to bring state tort law claims into Federal
court. By engrafting a tort claim onto the section 1983 claim, the
plaintiff is able to circumvent the restrictions of State law, whether
they be cape on damages or attorneys' fees or the defense of sover-
eign immunity.

Unless section 1983 is restored to its original purposethe pro-tection of civil rightsit will continue to be used as a vehicle for
the adjudication of State tort claims in Federal court and will
doom efforts to reform State tort laws to failure.

To a significant extent, the Supreme Court, in recent rulings, has
begun to address some of these problems on a piecemeal basis. Con-
gress should take similar steps, codifying these recent interpreta-
tions and making revisions and clarifications where appropriate.

First, section 1983 should be amended to make clear that a claim
cannot be brought in Federal court if State law provides an ade-
quate remedy for the redress of the plaintiff's grievance. Strict ad-
herence to this rule would ensure the litigation of State tort claims
in State court. The Supreme Court has fashioned generally a simi-lar rule in Parratt v. Taylor.

Second, section 1983 should be amended to prohibit its use as a
catchall cause of Pmotion for violations of Federal laws which werenot designed to protect constitutional rights. The Supreme Court,
several years ago, adopted a broad interpretation of section 1983,
allowing plaintiffs to bring section 1983 actions for violations of
Federal laws which had nothing to do with constitutional rights inMaine v. Thiboutot.

That rule was later swallowed by two exceptions adopted by the
Supreme Court in Middlesex County Sewer Authority v. National
Sea Clammers Association. Those two exceptions provide that a sec-
tion 1983 claim cannot be brought for violation of a Federal statute
if the statute itself provides a remedy or the Federal statute is reg-
ulatory in nature and not intended to create remedial rights.

Section 1983 should be revised to preclude its use as a catchall
cause of action for violations of Federal statutes.

Third, section 1983 should be amended to prohibit the award of
punitive damages against cities. In the City of Newport News v.
Fact Concerts, the Supreme Court ruled that cities could not be
subject to liability for punitive damages under section 1983. Section
1983 should be amended to incorporate this Supreme Court ruling.

Fourth, section 1983 should be amended to establish a specific
statute of limitations. Under various court rulings, it has been de-
termined that, since section 1983 does not include its own statuteof limitations, statutes of limitations under State law governing
personal injury should be used as a substituteWilson v. Garcia.
The result is that the applicable statute of limitations varies from
State to State, a somewhat illogical outcome. This needlessly com-
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plex rule should be replaced with a uniform statute of limitations
of 2 years.

Consumer organizations claim that the current crisis is manufac-
tured by the insurance industry to increase profits and reduce vic-
tims' rights. The insurance industry blames a decade of price wars
and two decades of increasing litigation for the current crisis.

We believe that a fundamental problem is the failure of the in-
surance industry to better manage its affairs and reduce the severi-
ty of profit-and-loss cycles that plague the property/casualty indus-
try. In our view, it was poor management which led to cash flow
underwriting practices and its accompanying decline of underwrit-
ing skills. In many respects, this is truly a crisis of the industry's
own

reasonsreasons for the current crisis at the nmicipal level have
nothing to do with the loss experience of the particular govern-
ment that is hit with an enormous increase in insurance costs or
the cancellation of its insurance policy. Rather, the industry ap-
pears to have decided that all municipalities are bad risks.

Regardless of its causes, the current crisis in insurances is fright-
eningly real and dangerous. It has become increasingly clear that
the insurance industry is not prepared or able to provide the solu-
tion.

The cyclical nature of the liability insurance industry suggests
that the market could return to normal as early as next year as
higher rates now in place replenish the industry's reserves. This
prediction provides some measure of solace, but it reminds one of
the farmer with a hole in the roof of the barn. The hole cannot be
fixed while it is raining and there is no reason to fix it when it is
not raining.

The soaring costs and unavailability of liability insurance strike
at the very heart of municipalities and jeopardize the continued
provision of essential public services. It is crucial that Federal,
State, and municipal governments work together to cope with the
current hard seller's market and the next one that will inevitably
occur.

We urge Congress to consider our recommendations for changes
in the applicable laws. It is essential that Congress establish a reg-
ulatory framework which reduces the fluctuations in pricing prac-
tices and guarantees the availability of insurance for providers of
essential services. The current market is only an indication of how
bad this crisis could beeoth.c.

I thank the subcommittee for this opportunity to present our
concerns today. We appreciate the difficult task before you and we
trust that the needs and concerns of all American cities will be
heard.

Thank you.
[Testimony resumes on p. 378.]
[Mr. Flaherty's prepared statement follows:]
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Statement of

FRANCIS X. FLAHERTY

MAYOR, WARWICK, RHODE ISLAND

on behalf of

TEE NATIONAL LEAGUE OF CITIES

Good Morning, Mr. Chairman and members of the subcommittee. I am

Francis X. Flaherty, Mayor of Warwick, Rhode Island. I all

testifying on behalf of the National League of Cities (NLC) which

represents 15,000 cities through direct membership and membership

in 49 affiliated state municipal leagues. I thank the Chairman

and members of the subcommittee for this opportunity to testify

today on the crisis in the availability and affordability of

liability insurance.

I wish to focus this morning on the insurance crisis now facing

cities and possible legislative solutions to that crisis. I will

first review the causes of the insurance crisis and the dimensions

of the problem. I would then like to suggest some legislative

solutions to the insurance crisis which merit serious

Congressional consideration. I would like to make clear, however,

at the outset that these proposals are primarily intended to

establish a framework for a constructive debate by Congress as to

the appropriate federal role and do not represent the final word

on a solution.
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INTRODUCTION

Cities across America, because of cancellations of liability

insurance policies and astronomic increases in premiums (which

sometimes are as high as 1000 percent) are being forced to

"accept" policies at great expense which provide only barebones

coverage. In some cases, cities must eliminate or reduce services

because insurance coverage has either been reduced or is no longer

available. In other cases, cities have done the unthinkable,

going "bare" and operating without insurance.

The de facto, withdrawal of the insurance industry from the

municipal market has created a major financial crisis for cities

around the nation. While cities grapple with the immediate,

short-term problems of where to get insurance and how to pay for

it, we must begin the search for answers to the larger question of

finding long-term solutions to what is expected to be a recurring

problem.

Developing consensus on a long-term solutior which can be adopted

by Congre%s requires an understanding of why cities have h.er so

severely and inequitably affected by the current crisis.
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INSURANCE CRISIS

liroblems in obtaining ant affording municipal liability insurance

in my own city of Warwick and in many other cities demonstrate the

severity and magnitude of the disaster which has struck nearly

every city in America.

In 1984, Warwick's insurance policy included general liability,

umbrella, police, fire, and public official coverage and cost the

city $137,000. That same policy, for which we received only one

renewal quote, would have coat $1 million in 1985 (the equivalent

of an 800 percent increase in one year), a year in which the city

had budgeted $250,000 for insurance costs. n

For the period March 1, 1982 through June 1, 1984, 53 claims

totaling $175,000 were filed against the city. Q For the period

June 1, 1984 through June 1, 1985, there were 11 claims totaling

$46,000 filed against Warwick. Clearly, the city had not become

an "increased risk' during that one-year period .1.11

Because of this prohibitive and unjustified increase in the cost

of insurance, Warwick was forced to go bare for a two-month

period. The city was finally able to secure a limited policy

providing general liability and umbrella coverage for $200,000.
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It cost 563,000 more than our 1984 policy and, more important,

provided the city with only limited coverage. The essential

functions of police and fire were left uninsured and

official liability was not covered. Our earlier policy had

covered all five types of liability.

We were finally able to secure police coverage on July 1, 1985,

only to be informed on November 14, 1985 that our policy was being

cancelled for "underwriting reasons." Those reasons were never

adequately described Cr expl&ined to us.

Because the city has been without public official insurance since

July 1, the city nacted an indemnification ordinarle stating that

the city would stars behind any municipal employee or public

official who was sued. While we have requested assistance from

the Governor (we contacted him over a yeah ago., we have yet to

receive a response.

Similar stories can be heard throughout the nation. In nearby

Maryland, insurance coverage was recently cancelled in Frederick,

Denton, North Beach, Elkton, and Chevy Chase Village. In

Sykesville, a similar cancellation precipitated the resignation of

the town's council president, two council members, and the entire

board of zoning appeals. Cancellation of insurance in Bladensburg

led to cessation of police services until coverage could be

obtained.

4
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In Wilmington, Delaware, the cost of municipal liability insurance

increased 430 percent, while coverage was significantly reduced.

In Dover, Delaware, the cost of liability insurance rose from

$52,850 to $146,232, an increase of 300 percent. In Rehoboth

Beach, Delaware, the cost went from $.,500 to $21,000.

In Dallas, Texas, the cost of liability insurance increased 1,128

percent, even though the city had never filed a claim for

reimbursement with the insurance company. The city found thin

increase unacceptable in light of its perfect record and elected

to go bare. In Point Arena, California, no bids were submitted

even though the city requested bids from 30 companies, causing the

mayor and members of the city council to resign.

All six members of the Antwerp, Ohio City Council resigned after

the village's insurance agent could not find a bidder on an

insurance policy for the rural community of 1,800. Winston-Salem,

North Carolina received a proposal involving an increase of 365

percent ! . the cost of its liability premium. It too decided to

go bare.

The list goes on and on. While these examples of experiences at

the local level are only a sampling of the problem, they are

dramatic evidence of the stark choi-es facing local governments.
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The insurance crisis is now affecting a broad cross-section of the

economy. Insurance costs now make up the third largest category

of expenses for Americans, trailing only food and housing costs

and exceeding personal income taxes and health care costs as an

expense. They now amount to more than $300 billion per year, or

12 percent of expenditures.

Municipal governments are unique in their dependence on tax

dollars and their responsibility to provide public services.

I know that you share our view that higher taxes, reduced

services, or no insurance co,er.ge are unacceptable alternatives.

Causes of the Current Crisis

There are two primary causes for the current insurance crisis.

First, the insurance market is cyclical in nature, periodically

undergoing wide swings in behavior. Government intervention may

be necessary to introduce greater stability in the market and to

eliminate the extreme fluctuations. To date, neither the Federal

Government nor state government has undertaken such an effort.
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Second, the recent expansion of tort liability has increased

coverable losses and created great difficulties in predicting

losses. Actions at the federal and state level may be necessary

to establish more certain ground rules and to clearly define and

limit the circumstances in which a person should be considered

financially liable for his or her actions.

1. The Hard 'Seller's" Market

The liability insurance industry, including the reinsurance

market, is experiencing unprecedented losses and is in the midst

of a financial crisis which is perhaps the worst in the history

of commercial insurance. To a certain extent, the unavailability

and unaffordability of insurance are a result of how the property

and casualty insurance market functions.

The modern history of the property-casualty insurance business

has been characterized by periodic and cyclical market

fluctuations of varying intensity and duration. The alternation

between "hard" (or seller's) market and "soft" (or buyer's)

markets is generally referred to as the "underwriting cycle" in

insurance industry parlance.
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The high interest rates of recent years encouraged many insurers

to rely on investment income, rather than on earnings from

underwriting, for a positive year-end performance. This

practice, known as "cash-flow underwriting," has been subject to

criticism by both financial experts and state regulators.

The hard market, the cash-flow underwriting practice, and the

scarcity of reinsurance have caused the industry to lose its

capacity to underwrite high risk policies. When the reinsurance

capacity shrunk and interest rates fell, the industry found that

it expected to incur losses in the future which would be far in

excess of foreseeable income.

The insurance industry has taken a number of steps to minimize

its losses. These include restricting new business, reducing

coverage (particularly for environmental and long range risks),

changing from "occurrence* coverage to "claims made" coverage,

increasing premiums, establishing higher deductibles (i.e.,

increasing the losses for which the insured is required to assume

financial responsibility), and reducing the scope, amount, and

duration of coverage.
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Another major step has been the complete withdrawal from markets

which have been determined to be high risk. In some cases, such

a decision mean the complete abandonment of the municipal market

for particular insurance companies.

2. The Expansion of Municipal Tort Liability

Municipal governments perform a variety of functions which cannot

(or will not) be carried out by the private sector. Thes2

functions freylently involve the balancing of risks and the need

to make judgments as to which course of action is in the public

interest.

Recent developments in tort law, the difficulty of risk

assessment, and the underwriting cycle are three factors which

explain why cities have been particularly and disproportionately

impacted by the current insurance crisis. And while other

factors have contributed to the present crisis, it is generally

recognized that the present insurance crunch is also a

manifestation of problems in our judicial system.

The plight of local government is particularly serious because

all residents of the municipality are affected, either by soaring

insurance costs or by exposure to costly damage awards, if the

government cannot obtain insurance.
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The recent fall in interest rates and accumulated problems caused

by cash-flow underwriting have coincided with a geometric

increase in the number of lawsuits.

The majority of civil lawsuits are filed in state courts.

Between 1978 and 1983, a record 12 million cases were filed.

From 1940 to 1982, civil lawsuits in federal courts increased

six-fold, from 35,000 to 206,000. In 1984, one private civil

lawsuit was filed for every 15 Americans. The number of lawsuits

filed against public officials has doubled since 1982.

The size of damage awards are also up. In 1962, there was only

one municipal liability case in the nation in which a jury

awarded $1 million. In 1983, there were 360 cases involving jury

awards of at least $1 million, 13 times as many as in 1975. The

current average award against U.S. cities has jumped from

$230,000 in 1982 to $2 million in 1985.

The present tort system is not only costly for producers and

manufacturers, but also inefficient. Studies have shown that

lawyers receive more than the plaintiff recovers in a majority of

cases. In asbestos litigation, for example, lawyers receive

S62,000 of the average award or settlement of $101,000.
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These increases in damage awards and the number of lawsuits are

attributable to an increased propensity to sue, the establishment

of stricter standards of care by the courts, increases in the

cost of litigation, and the demise of the doctrine of sovereign

immunity.

In addition, the Supreme Court ruled in Monell v. Department of

Social Services, 436 U.S. 658 (1978), that local governments

could be sued under the Civil Rights Act of 1871, 42 U.S.C. Sec.

1983. With this decision, local governments were suddenly

subject to a new form of liability, the nature and extent of

which continues to be misunderstood and ill-defined.

Although local governments have traditionally not been liable for

the failure to act, courts have recently ruled that a failure to

act can give rise to liability where a 'special duty" or "special

relationship' is found. The concept of "negligent failure to

maintain" has been expanded to cover such matters as improper

design, improvements, maintenance, or repair of public

facilities, including streets and highways.

One recent example of the expansion of tort liability for

municipalities illustrates ju3t how unpredictable the law has

become. A woman was attacked and taken to an abandoned factory
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owned by the city of Detroit where she was raped. She filed a

lawsuit Against the city, claiming that it knew or should have

known that the factory was vacant and accessible for criminal

activity and that it constituted an inherently dangerous

condition.' The lawsuit argued that the city should be liable

for failing to *secure the building, to patrol or guard such

premises,* or to reduce the danger of the nuisance it had

created.

The trial court dismissed the complaint. In a surprising

decision, the appeals court reversed, based on the plaintiff's

allegation that the city was aware that crim ; were committed in

abandoned buildings but failed to take action to secure them.

This was deemed to be a sufficient basis for a lawsuit alleging

that the building was a threat to public safety or an intentional

nuisance.

The oroader implications of this ruling are that: (1) other

cities may be forced to secure abandoned buildings under the

intentional nuisance theory of inadequate security; and (2) a

wida range of governmentally-owned facilities, including

pedestrian walkways and tunnels, could become targets of

inadequate security lawsuits under the nuisance theory. Sanford

v. City of Detroit, No. 78049.
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In those cases where liability is found, responsibility for costa

is frequently shifted to cities, even though some other party was

primari4 responsible for the damages. Courts in California and

other states have, since the mid-1960's, steadily expanded the

definition of who can be sued under the 100-year old doctrine of

joint and several liability. Under this doctrine, each of the

negligent parties is jointly and severally liable for the total

amount of damages. Thus, when the actions of two persons have

jointly caused an injury, the plaintiff can collect damages from

either or both persons regardless of relative responsibility. If

one di the parties is not insured or is judgment proof, the other

party must pay all the damages, even though the 'deep pocket

defendant' may be minimally responsible.

The City of Sighal Hill, California was ordered to pay $1.3

million because it restriped a street, increasing the number of

lanes and reducing their width to 10 feet (the width accepted as

legally safe by the California Department of Transportation). A

motorcyclist traveling on the street many years later was injured

when a car swerved in front of him.

South Tuscon, Arizona was ordered to pay more than $3 million to

a police officer who was paralyzed as a result of being shot.

The city originally filed for bankruptcy but ultimately agreed to

fund a settlement package by selling bonds and city property.
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Los Angeles was ordered to pay a $1.7 million judgment in a case

that arose when the brakes on an 11-year old boy's new bicycle

failed and he lost control, crossing the street and striking an

automobile head on. The city was sued because a bush on private

property, on which the city apparently had an easement, allegedly

prevented the boy and the driver from seeing each other.

Torrington, Connecticut, after being found liable for $2.6

million for the failure of the police to protect a woman froman

attack by her estranged husband, lost its liability insurance.

In Newport Beach, California, the city was ordered to pay $6

million to a man who ran into the water at the beach, dove into

the surf, and hit his head on a sand bar, suffering injuries

which left him a quadriplegic. The jury determined that the city

should have posted signs warning the public of the dangers

created by the undulation of the ocean. San Diego's $25,000

settlement after a woman drowned in a riptide off a ID- lic beach

was cited as precedent. The plaintiff had argued that the city

had z duty to inform swimmers of the natural hazard because it

provided lifeguards during the swimming season (even through the

accident occurred before the season began).
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Since that case was decided, four similar claims have been filed

against the city. Shortly after the verdict, the city's

insurance carrier cancelled its coverage.

Naming a government agency as a defendant in a lawsuit, no matter

how tangential its involvement, brings 3 "deep pocket" defendant

into the litigation who can pay the entire claim. The practical

effect is that a city whose actions are only one percent

responsible for the damages must pay 100 percent of the damages

if the other defendant who is 99 percent responsible is judgment

proof or uninsured. The taxpayers thus become the ultimate

targets of municipal liability lawsuits.

Insurers blame such rulings and the continuing expansion of

liability under similar theories for the average 650 percent rise

in insurance premiums for cities and city officials. It is

precisely this type of expansion in the assignment of

responsibility under tort law that adds even more uncertainty to

the measurement of expected future losses by insurers. In

general, insurers, perhaps rightfully so, expect that losses for

municipal governments will continue to grow by leaps and bounds.

This expectation has had several effects on the kind of insurance

pc.ncies that are offered to cities.

3 2
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First, it increases insurance prices, with premiums rising to

cover increased expected losses and the uncertainty caused by the

inability to accurately estimate expected losses.

Second, companies attempt to limit their exposure to large losses

by establishing outside limits on liability. In certain cases,

some companies will go a step further, withdrawing from covering

certain types of risk.

The uncertainty with regard to expected losses is best

illustrated by recent developments in pollution insurance. The

insurance industry is now refusing to provide insurance for a

wide range of risks because of the inability to predict

liability. Commercial insurance operates on the basis of the

principle that, with sufficiently large numbers, a risk can be

made predictable by using projections as to the likelihood of an

accident. Unfortunately, the inability to make such projections

in the environmental area and the potential size of damage awards

in this area have made insurance companies unwilling to provide

pollution insurance.
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LEGISLATIVE SOLUTION

The insurance crisis is attributable to a number of recent

developments in the insurance industry and in the American legal

system. The only legislative approach which will work is a

multifaceted attack on the problem. Approaching the problems on

a piecemeal basis by, for example, revising state tort laws will

be ineffective unless part of a comprehensive approach. Such a

comprehensive approach must meet the dual objectives of restoring

stability and fairness to the industry's pricing practices and

the nation's liability system.

Insurance Reform

Pricing practices in the insurance industry generally follow a

cyclical pattern. They are as affected by financial trends

outside of the insurance industry as by developments within the

industry.

For example, the insurance industry underpriced insurance a few

years ago during a period of high interest rates. The primary

objective of this pricing practice was to generate revenues which

could then be invested at the h.jh interest rates. Underpricing

was necessary because of competition among insurance companies

for premium dollars to use for investment purposes.
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Interest rates are now substantially lower ano, consequently,

insurance companies no longer have the same 'inancial interest in

generating premiums for investment purposes. A consequence of

this pricing practice is that insurance companies do not have a

sufficiently large cushion of reserves to cover the costs of

their insured risks and to maintain premiums at a low level.

At the sam time as falling interest rates dramatically altered

the pricing practices of the insurance industry, the judicial and

legislative branches of Federal and state government have

increased the potential liability of cities by expanding the

right's of plaintiffs uneer the civil justica system. These

legislative and judicial actions greatly increased tLe abi 'ty of

ind"rieuals to be compensated for civil wrongs. If the defendant

is insured, some or all of the costs of liability will generally

be passed along to the insurer.

The pricing ,,ractices of the insurance industry are determined by

national trends. In some cases, international trends may even

have z sionificant impact (Foreign insuran, companies are a

major participant in the insurance market -- a market which

generally absorbs a alatively high proportion of losses). The

liability explosion is, to a somewhat lesser extent- a o

attributaole to deve,opments i_t the national level where various

federal laws have added to the liability explosion.

L -
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Clearly Congressional intervention is necessary to restore

stability and certainty to the insurance industry and to limit

the expansion of liability. The need for federal intervention is

further underscored by the breadth of the crisis, affecting,

among others, state and local governments, mass transit systems,

truck companies, doctors, nurses, day care centers, and bus

companies.

congress should undertake a complete review of the existing

system of insurance regulation, revising any provision of law

which is no longer effective. The framework for insurance

regulation should be reviewed from top-to-bottom. We urge the

consideration Df the following proposals as a part of such a

review process:

First, the federal-state partnership should be strengthened by

establishing minimum feral requirements for the regulation of

the insurance industry, to be implemented at the state level and

supplemented by additional state requirements.

Second, the antitrust exemption for the insurance industry and

related federal restrictions may no longer serve a useful purpose

and, accordingly, should be reconsidered.
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Third, Congress should consider the establishment of a 'ederal

reinsurance program for providers of essential services who

cannot obtain insurance or afford to buy insurance in the

conventional market.

Fourth, the market behavior and pricing practices of foreign

insurance companies should be examined to determine whether

federal licensing requirements should be instituted.

Fifth, existing barriers which limit or preclude participation in

the insurance market may need to be relaxed to draw new capital

into the industry.

We urge Congress to give serious consideration to these proposals

and other proposals that may be made today for reforming the

regulatory framework. The magnitude of the crisis is such that

all proposals for reform should be placed on the table for

consideration.

1. Federal-State Regulation

Historically, the insurance industry has been regulated at the

state level with very little federal involvement. State

regulators have generally been unable to respond to the current
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insurance crisis for a variety of reasons, including the lack of

sufficiently broad statutory authority and the -,gratory nature

of the insurance industry. .eate regulators' problems have

been further affected by the presence of a large number of

insurance companies in each state and the variety of insurance

needs and types of policies.

It is now time to strengthen the hand of state regulators by

establishing minimum regulatory requirements which will be

applicable in each state and will establish uniform national

rules. These minimum requirements should limit incentives for

states to compete for limited insurance dollars by lowering

regulatory requirements in an effort to enhance the

attractiveness of local markets to the insurance industry.

Minimum federal requirements, however, should be implemented at

the state level, thereby continuing the primacy of the states as

insurance regulators. Furthermore, federal requirements 1. ould

serve only as minimums, which could then be supplemented by

additional requirements determined by the state to be necessary.

Finally, federal requirements should be established only in those

areas where uniformity would strengthen state regulation and

where regulation is necessary to ensure the availability of

insurance.

rz- 9
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Examples of areas in which federal minimum standards may be

appropriate include the follow ng:

o "File and use." To ensure more conservative underwriting

practices, insurance companies could be required to file

rates with the state insurance regulator a minimum amount

of time before their effective date and to maintain those

rates for a minimum amount of tire.

o Joint underwriting of assigned risks. To ensure

availability of insurance, states could be L3quired to

establish assigned risk pools and to require insurers to

provide coverage to participants.

o Excess profits. States could be required to establish

plans for returning excess profits (where excess profits

are determined on the basis of the difference between

premiums and losses and earnings on investments are not

counted in measuring profit) to policyholders.

o Cancellations. Cancellations of policies prior to

expiration could be prohibited (except for specified

reasons such as non-payment of premiums "caud, etc.).
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o Nonrenewal. Insurers coulc' bu prohibited from not

renewing policies unless the reasons for nonrenewal are

specified and meet certain criteria.

o Cancellations of policies by type of coverge. Insurers

could be prohibited from multiple cancellations of

insurance contracts by type of coverage unless the insurer

can document its adverse loss experience for the

particular type of coverage and justify withdrawal from

the market.

o Disclosure of data. Insurance companies could be required

to disclose loss data and other relevant data on a

line-by-line basis to state regulators. Such information

should enhance the state's ability to establish procedures

and standards for the assessment of rate increases.

o Experiei.ce rating. Insurance companies could be required

to institute an "experience rating" system and to

establish insurance rates on the basis of such a system.

These proposals are, for .he most part, drawn from proposals now

being considered for adoption in various states. They -- and

other similar proposals -- should be carefully considered for the

purpose of establishing a "floor" for insurance rcg,.10,ion at the

state level.
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2. McCarran-Ferguson Act and Related Laws

The insurance industry is, for the most part, exempt from the

federal antitrust laws under the McCarran-Ferguson Act, 15 U.S.C.

Secs. 1011-1015. Specifically, the federal antitrust laws are

not applicable to the "business of insurance" to the extent that

insurance is subject to state regulation. Despite the fact that

state regulation of the 4nsurance industry is, to a large extent,

de minimus, it has been deemed to be sufii-ient to qualify

virtually all insurance operations for the McCarran-Ferguson Act

exemption. The only exception to this general rule is the

"boycott" exception under which boycotts, coercion, or

intimidation can be attacked on antitrust grounds.

Similarly, the Federal Trade Commission (FTC), generally charged

with the responsibility of protecting consumers from unfair trade

practices, is barred from studying the insurance industry under

the FTC Improvements Act of 1980 unless specifically authorized

by Conoress to undertake such a study. Pub. L. No. 96-252.

Local governments, on the other hand, are not exempt from the

antitrust laws under the Supreme Court's Community Communications

Company, Inc. v. City of Boulder ruling, 455 U.S. 40 (1982).

Actions of local government may be challenged under the antitrust
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laws unless exempt under the state action exemption established

by the Supreme Court in the Parker v. Brown, 317 U.S. 341 (1943),

ruling. Thus, while Congress, in response to the Boulder ruling,

has restricted the potential monetary liability of cities under

the antitrust laws by its enactment of the Local Government

Antitrust Act of 1984, 15 U.S.C. Secs. 34-36, cities may be

enjoined from making basic governmental decisions under the

antitrust laws.

Similarly, the FTC has asserted broad jurisdiction over state and

local government regulatory activities. For example, it has

underway a study on the effect of state and local regulation on

competition. Recently it even went so far as to file complaints

against the cities of Minneapolis and New Orleans in 1964

regareing the legality of the regulation of taxicab fares and

limitations on the number of taxicab medallions. An attempt by

cities to secure enactment of an appropriations rider (Pub. L.

No. 98-411) to preclude FTC actions against cities was initially

successful in 1984, but the rider was repealed a few months later

in exchange for enactment of the Local Government Antitrust Act.

Congress' unwillingness to exempt cities from the antitrust laws

underscores the fact that antitrust exemptions are rarely granted

by Congress and generally given only for the most compelling of

CI
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reasons. Under this standard, it is indeed questionable wLether

the McCarran-Ferguson Act should remain in effect, particularly

in light of the complete absence of competition which has

developed recently in certain submarkets. Some risks (e.g.,

asbestos abatement) are uninsurable at any price.

Congress should reassess the McCarran-Ferguson Act for the

purpose of determining whether the insurance industry should

retain its special antitrust status. Similarly, the authority of

the FTC to study the insurance industry and to make policy

recommendations should be restored.

3. Federal Reinsurance Program

The availability of reinsurance -- under which a primary insurer

may be insured for losses of a specified amount -- determines

whether risks are insurable. Generally, reinsurers operate on a

national basis and are not regulated to any significant extent by

the states. Because the McCarran-Ferguson Act's insurance

exemption has been construed broadly, reinsurers are subject to

virtually no regulatory constraints.
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The reinsurance market absorbs a higher proportion of the losses

than primary insurers and, as a result, determines the types of

risks that are insurable. Its function is to spread risk and has

reached into the international reinsurance market in an effort to

spread the risk as far as possible.

The availability of reinsurance determines what types of risks

are insurable and the cost of insurance. Thus, access to the

reinsurance market determines whether cities (and other

businesses which the insurance industry has determined are high

risk) can obtain insurance coverage. Because of the importance

of re surance, Congress should consider the establ.shment of a

federal reinsurance program to guarantee insurance coverage for

cities and high risk businesses.

Such a program was established by the Federal Government

following the riots in the 1960's to make insurance available in

inner city areas. Under the Urban Property Protection and

Reinsurance Ac,-, 12 U.S.C. Sec. 1749bbb, 42 U.S.C. Sec. 4011, the

Federal Government agreed to reinsure insurers aga4nst riots and

civil commotions in return for a reinsurance premium end the

insurer's participation in a pool to provide insurance for

homeowners whose houses met specified minimum standards. While

this program was strongly opposed by the insurance industry, it

364
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was successful, making money for the Federal Government and

providing much needed insurance coverage in areas where the

conventional market did not respond to basic needs.

The Urban Property Protection and Reinsurance Act serves as a

useful model for the development of a broader program to address

the insurance problems now facing cities and other high risks

groups. It could be financed, in the event that reinsurance

premiums do not cover all costs, by the imposition of a surcharge

on the gross receipts of the insurance industry. Eligibility

criteria would have to be carefully devised to limit

participation to the uninsurable (or those for whom insurance is

prohibitively expensive). In addition to cities, the program

could be used to address the coverage problems for pollution,

asbestos removal, day care, doctors, nurses, and commercial

transportation.

Federal involvement in such a program is appropriate for several

reasons.

First, the reinsurance industry operates on a national rather

than a regional or local basis.
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Second, the private sector has failed to serve the needs of

cities and other providers of services which are essential to the

operation of our economy and society.

Third, it will not necessitate the expenditure of general funds

(It would be financed, if premium payments turn out not to cover

losses, by the imposition of a surcharge or user fee on property

and casualty insurers).

Fourth, various laws enacted by Congress are partially

responsible for the insurance crisis.

Four federal laws -- the Resource Conservation and Recovery Act

(RCRA), 42 U.S.C. Secs. 3001 et seq., the Motor Carriers Act of

1980 (MCA), 49 U.S.C. Secs. 3101 et seq., the Comprehensive

Environmental Response, Compensation, and Liability Act of 1980

(CERCLA), 42 U.S.C. Secs. 9601 et seq., and the Bus Regulatory

Reform Act (BRRA), 49 U.S.C. Sec. 10101 -- impose financial

responsibility requirements. MCA, for example, mandates

insurance coverage of from $1 to $5 million (depending on t'e

size) for vehicles of a certain size (i.e., vehicles which are

the size of a large pickup truck or larger) or vehicles which are

used for the transportation of certain chemicals. BREA

establishes similar requirements for buses and RCRA and CERCLA
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impose requirements for waste treatment and storage facilities.

Additionally, various federal laws governing envirormental and

civil rights liability have contributed to the insurance crisis

by expanding the liability of cities and other entities.

4. Alien Reinsurers

In addition to a federal reinsurance program, consideration

should be given to the establishment of licensing requirements

for foreign companies providing reinsurance. Under current law,

they are free to enter and withdraw from the American market as

they see fit, greatly contributing to the instability of the

reinsurance market and fluctuations in the availability of

reinsurance. A licensing system could be established under which

foreign participants in the reinsurance market would be subject

to penalties for withdrawing from the market.

5. Entry Barriers

The insurance industry has projected a large capacity shortfall

for the next few years. Insurance industry reports indicate

that, for every dollar received in ;remium payments in 1984,

$1.18 was paid out in losses. Moreover, the insurance industry

has estimated that demand exceeded the insurance industry's
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capacity by $7 billion in 1985 and may exceed supply by as much

as $62 billion by 1987.

The insurance industry generally follows a rule, known as the

Kenney formula, under which the premiums-to-surplus ratio is not

allowed to exceed 3-to-1. This rule of thumb prevents insurers

from becoming over committed when surpluses are low. The effect

of this rule is that insurance coverage is "saved" for the "best"

insurance risks during periods of limited supply. It will mean

further limitations on the availability of insurance in the next

few years.

Clearly this industry practice, in combination with the projected

shortfall in the availability of funds justify a reexaminiation

of entry barriers to the insurance market.

Restrictions on entry into the insurance industry include federal

and state regulations barring bank participation in the market.

See e.g. 12 U.S.C. Sec. 1843. If the bar is eliminated or

relaxed, ground rules for bank participation in the insurance

market should be devised which protect competition and the

interests of both bank ane insurance customers. The capital

capacity problems of the insurance industry may be sufficiently

serious to justify relaxation of the entry barrier, creating a

new source of capital for insurance.
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Liability Aeform

The American system of civil justice is partially responsible for

the crisis in the availability and affordabiliti of insurance for

cities. However, it is difficult to isolate any one factor as

the primary cause of the explosive growth of liability.

Moreover, many of the problems are due to developments at the

state level where tort liability has been expanded and sovereign

immunity has been eroded by state courts and legislatures.

In general, tort reform is the responsibility of state

legislatureS and courts. The system for re3rersing victims of

wrongdoing is, fcr the most part, a creatior of the states and,

as a consequence, the states are primarily responsible for

restoring balance to the civil !* r'ice system. Howeve,:, there

are certain areas where Congress can reduce the liability

problems of cities and supplement the efforts now underway in

various states to reform the system of to; liability.

first, the various proposals for reforming the tort liability

system at the state level can be used as guidelines for the

development of refotms in the federal system.
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Second, the federal en ir:Jnmental laws (and pending legislation)

should be examined to determile what reforms can be adopted

without jeopardizing protections against pollution and similar

problems.

Third, section 1983 of the Civil Rights Act of 1871 should be

amended to preclude its use as a vehicle for bringing tort claims

which belong in state court into federal cotirt.

1. State Tort Law Reform

The problems of the civil justice system at the state level have

been enumerated on numerous occasions. The various proposals to

reform the civil justice system would impose limitations on the

rights of those who have been injured to recover damages. We

present these proposals, not because we necessarily support them,

but because they illustrate the difficult task facing state

legislatures as they seek to balance competing interests.

One of the questions for Congress is whether t e civil justice

system is so out of control at the state level that federal

intervention is warranted. For example, a "carrot and stick"

approach could be used to force states to reform their civil

justice systems. We do not presently support such an approach

because the states are making a major effort to address the most

pressing liability problems and federal intervention would upset

the existing federal state balance.
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Among the proposals for reform of the civil justice system are

the following:

o Eliminating or modifying the collateral source rule.

Under this rule, evidence that the injured party has been

or will be reimbursed from other sources is inadmissible.

In cases in which money damages are awarded for economic

loss, the effect of this rule is to enable plaintiffs to

recover ..tore than their economic loss. An examplE of the

practical effect of this rule is that worker's

compensation benefits cannot be considered in calculating

how much the defendant should be required to pay the

plaintiff for his or her economic loss.

o Capping or eliminating damages for pain and suffering.

Under this proposal, plaintiffs would no longer be allowed

to recover unlimited damages for pain and suffering in

addition to damages for actial economic harm. Pain and

suffering, because it involves the consideration of

intangible factors and difficult to measure costs, has

frequently been the basis for the award of large

judgments.
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o Limiting or eliminating punitive damages. Under this

proposal, the ability of plaintiffs to reccver damages,

which are awarded by the court for the purpose of

deterring future illegal activities by the defendant or

similarly situated persons, would be limited. Punitive

damage awards may, in some cases, be disproportionately

large in comparison to actual economic harm.

o Limiting joint and several liability. Under the joint and

several liability theory, a defendant can be required to

pay the total amount of damages, even though o.,her parties

were also responsible for the damages. For example, a

city, found to be only one percent responsible for an

injury to a person who is severely injured by a drunk

driver, may be required to pay 100 percent of the damages.

It makes no difference that the city's responsibility is

minimal -- a street sign warning of a curve in the road is

partially obscured by a tree branch -- and the

co-defendant's conduct is 99 percent responsible for the

injury. Cities can be subject to liability under this

theorl as 'deep pocket" defendants in a number of states,

including California.
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Proposals for revising this theory (which does not apply

in all states) include the institution of a "comparative"

liability system under which a defendant would be liable

only for that portion of the damages which is attributable

to his or her wrongdoing.

o Limitations on attorneys' fees. In some cases, attorneys

recover more in attorneys' fees than the plaintiff

recovers. This may be the result of contingency fee

arrangements under which the plaintiff agrees that tne

attorney will receive a specified percentage of damages.

Contingency fee arrangements have been criticized as a

source of frivolous lawsuits which are brought because of

the attorney's financial interest in the litigation.

In other cases, attorneys' fees exceed the amount of money

received bl the plaintiff because the cost of litigating

the lawsuit was disproportionately high in comparison to

the award cf damages. Various proposals have been put

forward in this area, including limiting contingency fees

E,d narrowing the circumstances in which the plaintiff's

attorney is allowed to recover attorneys' fees from the

defendant.
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2. Federal Environmental Laws

Various environmental laws, including RCRA and CERCLA, are

regarded by many as adding to the liability and insurance crises.

The Superfund law, for example, api..lies the joint and several

liability theory to owners and operators of waste s.tes.

Similarly, the 1984 RCRA Amendments required all land disposal

facilities to comply with certain groundwater and financial

responsibility requirements by November 8, 1985 or close down

their businesses. 42 U.S.C. Sec. 3005 (e)(2). According to the

Environmental Protection Agency, only 492 of 1600 facilities were

able to meet _he deadline, with many facilities unable to satisfy

the financial responsibility requirements of the law.

We do not raise these problems to suggest that these legal

requirements should be eliminated. We know that they are

intended to address longstanding problems and important public

policy objectives. We would suggest, however, that Congress

should provide the financial resources to clean up groundwater

contamination and prevent pollution. The imposition of an

insurance requirement is a useless palliative if insurance

coverage is not ava, -ble. Either the necessary financial

resources must be provided or the legal standards relaxed.
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3. Section 1983

Section 19V3 was enacted shortly after the Civil War in 1871 for

the purpose of preventing state and local governments from

violating constitutionally-protected rights. 42 U.S.C. Sec.

1983. It has been misused by plaintiffs in recent years to bring

state tort law claims into federal court. By engrafting a tort

claim onto a section 1983 claim, the plaintiff is able to

circumvent the restrictions of state law, whether they be caps on

damages or attorneys' fees or the defense of sovereign immunity.

Unless rection 1983 is restored to its original purpose -- the

protection of civil rights -- it will continue to be used as a

vehicle for the adjudication of state tort skims in federal

court and will doom efforts to reform state tort laws to failure.

To a significant extent, the Supreme Court, in recent rulings,

has begun to addrsss some of these problems on a piecemeal basis.

Congress should take similar steps, codifying these recent

interpretations and making revisions and clarifications wilere

appropiate.
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First, section 1983 should be amended to make clear that a claim

cannot be brought in federal court if state law provides an

adequate remedy for the redress of plaintiff's grievance. Strict

adherence to this rule would ensure the litigation of state tort

claims in state court. The Supreme Court has fashioned a

generally similar rule in Parratt v. Taylor, 451 U.S. 527 (1981).

Second, section 1983 should be amended to prohibit its use as a

catch-all cause of action for viola' .jns of federal laws which

were not designed to protect constitutional rights. The Supreme

Court, several years ago, adopted a broad interpretation of

section 1983, allowing plaintiffs to bring section 1983 actions

for violations of federal laws which had nothing to do with

constitutional rights in Maine v. Thiboutot, 448 U.S. 1 (1980).

That rule was later swallowed by two exceptions adopted by the

Supreme Court in Middlesex County Sewage Authority v. National

Sea Clammers Association, 453 U.S. 1 (1981). Those two

exceptions provide that a section 1983 claim cannot be brought

for violation of a federal statute if the statute itself provides

a remedy or the federal statute is
regulatory in nature and not

intended to create remedial rights.

it ,11 rl
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Section 1983 should be revised to preclude its use as a catch-all

cause of action for violations of federal statutes.

Third, section 1983 should be amended to prohibit the award of

punitive dame .s against cities. In City of Newport News v. Fact

Concerts, 101 S.Ct. 2748 (1982), the Supreme Court ruled that

cities could not be subject to liab4lity for punitive damages

under section 1983. Section 1983 should be amended to

incorporate this Supreme Court ruling.

Fourth, section 1983-should be amended to establish a specific

statute of limitations. Under various court rulings, it has been

determined that, since rection 1983 does not include its own

statute of limitations, statutes of limitations under state law

governing personal injury should be used as a substitute, Wilson

v. Garcia, 53 U.S.L.W. 4481 (1995). The result is that the

applicable statute of limitations varies from state to state, a

somewhat illogical outcome. This needlessly complex rule should

be replaced with a uniform statute of limitations of two years.
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CONCLUSION

Consumer organizations claim that the cu_rent crisis is

manufactured by the insurance industry to increase profits and

reduce victim's rights. The insurance industry blames a decade

of price wars and two decades of increasing litigation for the

current crisis.

We believe that a fundamental problem is the failure of the

insurance industry to better manage its affairs and reduce the

severity of profit and loss cycles that plague the

property/casualty industry. In our view, it was poor management

which led to cash-flow underwriting practices and its

accompanying decline of underwriting skills. In many respects,

this is truly a crisis of the industry's own making.

The reasons for the current crisis at the municipal level have

nothing to do with the loss experience of the particular

government that is hit with an enormous increase in insurance

costs or the cancellation of its insurance policy. Rather, the

industry appears to have decided that all municipalities are bad

risks.
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Regardless of its cayses, the current crisis in insurance is

frighteningly real and dangerous. It has become increasingly

clear that the insurance industry is not prepared or able to

provide the solution.

The cyclical nature of the liability insurance industry suggests

that the market could return to normal as early as next year as

higher rates now in place replenish the industry's reserves.

This prediction provides some measure of solace, but it reminds

one of the farmer with a hole in the roof of the barn: the hole

cannot be fixed while it is raining and there is no reason to fix

it when it is not raining.

The soaring costs and unavailability of liability insurance

strike at the very heart of municipalities and jeopardize the

continued provision of essential public services. It is crucial

that federal, state, and municipal governments work together to

cope with the current hard "seller's" market and the next one

that will inevitably reoccur.

We urge Congress to consider our recommendations for changes in

the applicable laws. It is essential that Congress establish a

regulatory framework which reduces the fluctuations in pricing

practices and guarantees the availability of insurance for

providers of essential services.

The current market is only an indication of how bad this crisis

could become. I thank the subcommittee for this oppo.tunity to

present our concerns today. We appreciate the Oif:icult task

before you and we trust that the needs an concerns of all

American cities will be heard.

Thank you.
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Mr. FLORIO. Thank you very much, Mayor.
Mr. FLAHERTY. Thank you, Mr. Chairman.
Mr. FLORIO. Ms. Weil.

STATEMENT OF NELLIE C. WEIL
Ms. WEn.. I am Nellie C. Weil, first vice president of the Nation-

al School Boards Association. I am pleased that we can submit this
testimony to the House Subcommittee on Commerce, Transporta-
tion and Tourism. The National School Boards Association is theonly major education organization representing school board mem-bers who govern the Nation's public school districts. Throughout
the Nation, approximately 95,000 of these individuals are associa-
tion members. These people, in turn, are responsible for the educa-
tion of more than 95 percent of the Nation's public school children.

Currently marking its 46th year of service, National School
Boards Association is a federation of State school board associa-
tions, with direct local school board affiliates, constituted tostrengthen local lay control of education and to work for the im-
provement of education. Most of these school board members areelected public officials. Accordingly, they are politically accounta-
ble to their constituents for both education policy and fiscal man-agement. As lay unsalaried individuals, school board members arein the rather unique position of being able to judge legislative pro-
grams purely from the standpoint of public education, without con-sideration to their personal or professional interest.

Over the past year and a half, local school districts, not unlike
other units of State and local government, have found themselves
in the legally precarious position of operating absent any insurance
coverage, with inadequate insurance coverage or, with adequate in-
surance at significantly increased premium rates.

Reports from National School Boards Association members indi-cate that this is not a regional phenomenon. Rather, school dis-
tricts across the Nation have found themselves in the unenviable
position of providing a myriad of services which no prudent busi-
ness would offer without adequate insurance coverage in effect.

The full range of services school districts are involved inboth
to students and to the community at largeoften require five basic
types of insurance coverage in effect. Those are:

First, fleet insurance. School districts are required by law to pro-
vide adequate transportation, from central locations, to and fromthe school grounds on a daily basis. In many rural districts, this
often means transporting children over 100 miles per day, over
two-lane mountain passes in adverse weather conditions.

In the case of many of our handicapped children, school districts
must provide adequate transportation from the door of the child's
home to the school.

Finally, all field trips, sporting events, and group activities re-quire that school districts provide bus service on a . lundtrip basisoriginating at the school.
Second, general tort liability. School district buildings and groups

are open to the general public on a service and on a use basis. In
fact, the Nation s local school districts provide onsite service to
more Americans each year than any other unit of Federal, State,
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or local government. Because this is so and, given the myriad of
services school districts provide, tort liability policies must be craft-
ed to meet any eventuality, from a broken arm resulting from a
fall on the stairs to an explosion in the chemistry laboratory. More-
over, policy coverage must extend not only to students, school dis-
tricts personnel and guests, but also to the public at large, who rou-
tinely utilize school district facilities such as gymnasiums, cafete-
rias, and playing fields for social and sporting events.

Third, workmen's compensation. In those States which do not
provide uniform State plans for workmen's compensation but do
mar date such coverage, school districts are required to obtain cov-
erage for each employee from the marketplace. School district per-
sonnel includes, but is not limited to, teachers, other professional
staff, cook,,, janitors, cafeteria workers, bus drivers, plant engi-
neers, physicians, nurses, groundskeepers, shop and maintenance
engineers.

Fourth, errors and omissions. School board members, like all
elected officials, are susceptible of misfeasance and malfemance
litigation in their official capacity. For an elected official to contin-
ue to serve in their official capacity absent errors and omissions
coverage places their personal holdings at risk, thus jeopardizing
their family and their business.

Fifth, catastrophe umbrella coverage. This coverage is deemed es-
sential as a supplement to all other policies for several reasons.
First, because school districts provide services to large groups in re-
stricted areas, the likelihood that one event would cause serious
injury to more than one individual is greatly increased in the
school setting.

Second, and again because of the large number of people school
districts are responsible for, it is not improbable that several unre-
lated accidents could occur which in their aggregate would exceed
the face amount of any basic policy.

First, cancellation without cause. Since 1984, many school dis-
tricts across the country have had their insurance policies canceled
with no explanation. For instance, in my own school district of
Montgomery, AL, our insurance carrier canceled all of our policies
absent pi for notice or explanation. This cancellation was not the
result of excess claims, in fact, as a member of the Montgomery
County School Board, I can testify to the fact that not one judg-
ment was entered against my district during my 12 years of service
on the board.

Cancellations without cause became the norm and not the excep-
tion in Alabama in 1985. Fortunately, Alabama has no State law
precluding the formation of insurance pools, although there was no
law allowing such a formation. Through our State association of
school boards, we in Alabama asked -for and received a State attor-
ney general opinion which permitted our school districts to form an
insurance pool. Our pool is structured to pick up all losses up to
$500,000 and the pool was fortunate to locate excess coverage from
Lloyds of London. However, we have no assurances that our excess
coverage will be continued at the expiration of our current policy,
notwithstanding Alabama's continued clean record.

I might add that as a result of our cancellation, the Montgomery
County School District premiums rose from $50,000 per year to

f 'k:,
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$118,000 per year while our total coverage decreased by over$300,000.
Second, premium increasedecreased coverage. A number of

school districts have not had their policies canceled outright as wasthe case in Alabama. However, they have had to confront an in-
crease in premiums coupled with a corresponding decrease in cov-
erage. The decrease in coverage obtains in three ways:

(a) Premiums are raised and the deductible is increased. In 1v84,the Stillwater School District in Oklahoma paid a premium of
$1,568 for a $1 million aggregate policy which carried a $1,000 deductible. The insurance carrier dropped out of the market in 1985,
and although the Stillwater schools were able to find a carrier to
write a similar policy, the cost of the premium was nearly 14 timeswhat it had been the previous year, while the deductiblethe
direct out of pocket liability to the school districthad doubled.

(b) Premiums are raised and the coverage is decreased. As an ex-ample, the Alexander Central School District in New York State
paid $4,251 in 1984-85 for $10 million in coverage. In 1985-86 the
same district paid over $17,000 for half the previous year's cover-age.

(c) Premiums remand unchanged by the policy contains new ex-clusions of coverage. Many school districts have been delighted to
learn that their premiums will not be raised only to later discover
that their coverage was subject to a number of exclusions. This,
athletic injuries, child sex abuse, legal liability for board members
and officers, asbestos removal and pollution control are routinely
being dropped from policies. Any financial liability in these areas
must then be directly assumed by the local school district or the
individual board member in their personal capacity.

As you know, local school districts operate on limited funds. The
average school district receives less than 6 percent of its resourcesfrom the Federal Government, the remaining 95 percent comesfrom the tax dollars of our communities. School boards ale in the
business of education. Every dollar that is paid out in insurance
premiums, litigation costs, or as a deductible toward damages,
takes away from our districts moneys that are entrusted to local
school boards by the taxpayers of their community to assure the
education of the young people of this Nation.

Because school board members feel so strongly that the educa-
tion of our young people must continue as a national priority, we
have tightened our belts in every way we crni think of to ensure
that we can continue providing these children with an education
which is worthy of them and an environment that is secure, de-
cpite our insurance worries.

School board members across the country are actively working
with their state legie atures to come to grips with this crisis. The
New -17.:,rk State School Boards Association, in recent testimony
before the New York Assembly Insurance Committee, prevailed on
New York's legislators to create a new category of insurance for
local units of government which are currently treated the same as
commercial entities when it comes to acquiring insurance in New
York.

Furthermore, the New York Association of School Boards re-
quested that legislation be adopted which would permit insurance
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pooling; place a threshold cap for pain and suffering awards; allow
structured awards or allowing the payment of awards to be made
over a period of time; place a cap on attorney fee awards; and final-
ly, legislation which would restructure the doctrine of joint and
several liability which, in most States, permits a plaintiff who has
proven that one or more defendants in his case is liable for at least
some of the plaintiff's damages, to recover 100 percent of the
money owed by all the liable defendants from any one culpable de-
fendant.

In Illinois the Association of School Boards is actively seeking
State legislative action in the area of tort reform, while the Okla-
homa State School Boards Association is working hand in hand
with their State lerislature to address excessive awards under the
State workman co,npensation statute.

Those that I mentioned are merely examples of the attempt
school board members across the country are making at the State
level to bring the insurance crisis under control.

Although State law governs cases arising in tort, the Federal
Congress has also taken action which has contributed to legal li-
ability on the part of school districts where none existed before. In
particular, this liability stems from section 1983 of title 42, provid-
ing for payment of unlimited costs and attorney fees to parties who
prevail in civil rights cases. Presently, yet another attorneys fee
statute is pending before the Congressthe Handicapped Chil-
dren's Protection Act of 1985. If this legislation is signed into law,
it will provide that school districts must pay the unlimited costs
and attorney fees of parents who prevail at the administrative as
well as the trial court level in Public Law 94-142. Just as the un-
predictability of damage awards has been proffered as a basis for
increased premiums, so too, have insurance carriers pointed to the
unpredictability in attorney fee awards, as yet another reason to
increase premium fees.

National School Boards Association has actively lobbied for a
prohibition against the award of costs and attorneys fees at the ad-
ministrative level, and for passage of legislation which caps the
hourly rate of attorney fees at the trial court level, while eliminat-
ing the inclusion of mietipliers and bonuses in any final fee award.

School board members are not experts in the field of insurance.
It is not our intent to tell you, this committee, that the insurance
industry should be restructured or that only Federal intervention
will resolve the insurance problem facing local units of govern-
ment.

Alternatively, we cannot stand idly by while the insurance indus-
try restructures school districts across the Nationhowever inad-
vertently that restructuring might bebecause of the unavailabil-
ity of affordable premiums in exchange for adequate coverage of
the services and programs school boards are mandated by law to
provide.

National School Boards Association thanks the Congress, and
this committee in particular, for taking the time to familiarize
yourself with this issue.

in closing, I would like to reiterate the fact that this is not a
problem confined to one State or region. It is a national problem
and a growing problem. If there is any way this committee can
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work with us to resolve the severe, negative impact this crisis is
having on local units of government and local school districts, Na-
tional School Boards Association assures you that we are fully com-
mitted to working with you toward that goal.

Thank you.
Mr. FLORIO. Thank you very much.
On behalf of the subcommittee, let me express my appreciation

to the three witnesses fcr their testimony today. I am struck by
how things change in a relatively small period of time. The last
time we were dealing with insurance issues was again at the
bottom of the insurance cycle in the midseventies. You may recall,
that we dealt with lots of medical problems, product liability prob-
lems. We passed some risk retention legislation designed to provide
for more self-insurance, group insurance. We dealt with swine flu
indemnification because liability insurance was not available for
the vaccine manufacturers. And I am struck by the fact that if at
that point Ralph Nader had come in and suggested, had even start-
ed to suggest some of the things that you have been suggesting and
others have suggested routinely in the last few months, people
would have sort of laughed and said that that was not realistic. Yet
respected organizations, such as your own, are talking about some
fairly dramatic, if not, some would say, radical changes in the
structure within which we deal with insurance.

I am struck by the significance of some of the proposals that
have been made today as well as by other organizations, with
regard to changing the method of regulation at the State level. Pro-
posals like regulation of commercial rates to insure that they are
justified by loss experience, joint underwriting facilities, state
owned reinsurance, prohibition of midterm cancellation, easier self-
insurance for groups and systems for good risk management.

Pennsylvania is talking about a State operated liability insur-
ance system for local governments. New York is advocating, appar-
ently, banks and other financial services being able to go into the
insurance business. I know Florida has a proposal for financial
services institutions to go into the reinsurance business. So you just
have got a very dramatic change in the whole spectrum of debate. I
think that says much about where we have come from and I also
think it says something about the gravity of the problem that we
are facing, that these new types of proposals would be suggested by
serious people and that the Congress would be asked to consider
these types of things.

These are all directed to the State level. I would like to get your
opinion as to whether you think that if any of these proposals are
meritorious and they were implemented at the State level, whether
it would be something that would be sufficient to be dealt with on
a State by State basis.

I spoke before the American Institute of Architects last week,
and they were lamenting the fact that in my State, the State of
New Jersey, an executive order came down prohibiting midterm
cancellations and the sole insurer for architects said that they were
not going to insure in my State anymore. The concern, of course, is
that someone would play off one State against another State.

If any of these proposals have merit, and were implemented at
the State level, is there an argument that can be made that you
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might see reason to support having Federal minimum standards
for application of a principle such as this, that would constitute a
floor so States could go beyond what would be advocated in the
Federal standards system but would not be able to go below the
Federal regulatory directives. Can I get anyone's thoughts on that?

Mr. FLAHERTY. I think I raised that principle directly in my writ-
ten statement to the committee. Congressman, I think that a
system, a Federal regulatory system, establishing a floor so that
there is some consistency throughout the country would be very
helpful. It is not just a possibility that insurance carriers play off
one State against another, it is a fact. Moreover, the insurers are
currently exempt from the antitrust laws. I think they take advan-
taFreof that loophole also.

They have told cities bluntly they don't want our business. I
don't know if they have done that in order to try to get Federal
support for the financing of insurance. I don't know what the
reason is. A city of our size-90,000 peopleonly has one insurer
make a bid on our insurance work even though we have had a very
low experience ratio of claims to premiums paid. That is consistent
not only in our State but also in other States and other types of
governmental entities, I think there is a need, a crying need for a
system of Federal consistency, whether that be a floor of minimum
standards or some other type of system. But it is absolutely essen-
tial.

Mr. Fu.uuo. Let me ask the other two witnesses, because you
both touched on the civil rights liabilities question. Let me address
that particularly, but also the whole concept of liability awards.
One of the proposals some of States are making is the question of
commercial rates being regulated to assure that those rates are jus-
tified by loss experience.

Part of the problem that this committee is experiencing is the in-
ability to get data on what losses are. For example, on civil rights
matters, we have no data that has been presented to us to justify
the concerns that you have expressed in anything other than anec-
dotal examples. The concern that some of us have is that if there is
a need to modify the liability system, Federal tort reform, there
maywell, we don't have the information designed to justify that.
Over and above that. we are concerned that we are going to limit
liability, we do not really want to limit liability per se, would like
to limit injury so that liability does not result, that no one knows
what they are talking about.

You mentioned the Jackson Township situation. I am very famil-
iar with that. It is in my State and I am aware of it. That situation
resulted in illegal dumping, the locality was informed about the
dumping for long periods of time, made no effort to stop the dump-
ing, and ultimately resulted in liability.

Some of us have been trying to emphasize the other side of the
equation. Let's have some enforcement of regulation, let's have
some enforcement of statutes, so as to reduce the potential for
injury, which in turn will reduce the potential for judgments and
liability, which should theoretically have some impact upon the
stability of insurance prices.

The concern that some have raised is there is no relationship one
to the other. Mr. Thomas, Director of EPA, testified and comment-
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ed to me, that in the context of the Superfund discussions, when
some from the insurance industry came in and were advocating
fairly dramatic limits on liability under the Superfund cleanup ac-
tivities, Mr. Thomas put the question to them as to whether if they
got everything they wanted in terms of liability insurance limita-
tions, they would be willing to write liability insurance.

The answer was no. So that if there is to be a correlation be-
tween limiting liability injury, and insurance rates, don't we need
some mechanism for accumulating some hard data that we cur-
rently don't have? I ask for you to respond on the civil rights ques-
tion that you are concerned about. Do you have access to informa-
tion that would justify increasing insurance rates on the basis of
some comprehensive study of the data in terms of losses due to
civil rights actions?

Mr. RUSSELL. Let me try a little bit on that. I am not sure of the
answer. In fact, I am very certain the answer is no, at this
moment.

One thing, in terms of trying to get information, the National
Association of Counties has undertaken an extensive study of the
claims and losses in the civil rights area and we have recently
agreed to join with that and poll all our members, and we will try
to get the responses of those to you.

I would say, however, that there is not necessarilycertainly the
insurance companies have told us that there is not necessarily a
correlation between the actual losses and our ability to get insur-
ance, because they go on the presumption or the predictability, the
information of future losses, and claim that it is unpredictable, and
therefore, either uninsurable or insurable at greatly increased
rates.

I think we certainly have learned something from that crisis in
terms of risk management, and I am sure that while that has
taken less of a role in the past, it certainly will take a much in-
creased role in local government in the future, just as I think cer-
tainly in front of the Connecticut Task Force on Insurance, the
companies that indicated that they had taken a very light view of
underwriting standards for municipal insurance in the past, that
they would take a much harder look, much to our amazement, they
still indicate to us that they have no figures, they don't keep mu-
nicipalities separate from small businesses, they write them under
the same general business policies. We can't get any information
from the insurance companies on either premiums or losses divided
by municipalities.

One of the other things that I think is important to look at is in
the pollution area. The EPA came to our national seminar and in-
dicated that they are indemnifying their contractors who do the
cleanups under the exact same situations whether they be cleaning
up themselves or whether they do not have a claim yet, but if EPA.
recognizes that there is a hazardous waste problem they will in-
demnify in order to get a contractor to in fact do the cleanup. They
will indemnify them but that same thing logically doesn't carry
over, in their minds, to us.

Mr. Fumuo. Let me, on that last point, I don't know of any au-
thority for EPA to be indemnifying contractors at this point, so I
will be happy to look into that, because I don'tthe Superfund
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clean up process, if that is happening, someone is really going to
explain some things, because there is no authority at this point for
anyone to do that.

My time has expired. Let me yield to the gentleman from
Indiana.

Mr. SHARP. Mr. Chairman, I would like to yield to the gentleman
from New Mexico.

Mr. RICHARDSON. I thank my colleague.
Mr. Chairman, I ask unanimous consent to revise and extend my

remarks. Regretfully I can't stay. I might try to come back. But I
would like to alert members of the subcommittee and members of
the various industries and consumer groups involved, I am at-
tempting to work on some legislation that I hope to introduce
shortly on the entire product liability issue, the insurance issue,
and I just wanted to make that point, that it ib a very complicated
and difficult subject, but I think it needs to be addressed.

I commend the chairman for holding these hearing. I regret I
have to leave and I hope to come back.

Mr. SHARP. I yield back my time.
Mr. T'LoRio. Mr. Ritter.
Mr. RrrrER. Thank you, Mr. Chairman.
Mr. Flaherty, you talked about in your testimony some State ac-

tions taken in the area of tort reform that could serve as an exam-
ple for action by the Federal Government. Could you explain that?

Mr. FLAHERTY. What I was referring to was joint and several li-
ability, where a State or a city may be 1 percent or 2 percent liable
for an accident.

For instance, in the example that is frequently given, a reckless
driver goes through a stop sign which was partially obscured by a
tree branch and the jury may find the municipality to be 2 percent
responsibile. But under the theory of joint and several liability, the
plaintiff can collect the entire judgment from either party, leaving
the party that it collects from to try to get recompensed by the ma-
jority liable party. If that party is judgmentproof, then the deep
pocket defendant suffers. I think that governmental entities are
always seen as deep pockets and there clearly needs to be some
reform at the State level regarding the joint and several liability
doctrine.

Many States have limits on liability that are in my judgment
very, very low. Cities and towns of Rhode Island are only liable for
$50,000 in damages, so that if a plaintiff is severely injured, clearly
injured through negligence of a city or town, a bill is introduced in
the legislature to increase the liability limitation in the particular
case to $5 million, as happened to Warwick in one case, and now
our liability has suddenly exploded to $5 million. Perhaps if that
limit were raised, it would be not as much of a temptation for the
legislature to create exceptions to it. Those are the types of things I
am referring to.

Mr. RrrrER. So, you would like to see some guidelines or stand
ards that would have the effect of law on superseding the responsi-
bility of the States in this regard?

Mr. FLAILERTY. I am sorry, superseding the authority of the
State?

Mr. RITTER. Yes.
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Mr. FLAHERTY. I think the reforms should happen at the State
level. In my judgment, tort reform is the primary responsibility of
the States and should be done on a State-by-State basis. Tort
reform is only one part of the problem that I think will essentially
solve the crisis. Another part is risk management on the part of
cities. While rates and losses were low in States and towns across
the country, I would concede that there wasn't v. great deal of at-
tention paid to risk management by the insured parties. Now it has
become a much more compelling type of thing because we can't get
insurance.

The insurance carriers themselves are the only source for the
data on the industry which the chairman mentioned. We can't get
it from them. We can't get data from the insurance company to ex-
plain why our premium was increased tenfold. If you can get it
from them, then you are setter men than we are. We can't do it. I
don't think the cities have any access to that type of information.
There are several possible approaches to the crisis, including tort
reform, risk management by cities, and reform of the insurance in-
dustry.

Mr. RITTER. Those are three distinctany non-Federal recom-
mendations?

Mr. FLAHERTY. I don't believe so. I don't think the 1983--
Mr. RrITER. Tort reform?
Mr. FLAHERTY. The tort reform by the States is not a Federal

question. Risk management is a non-Federal question. The applik-lt-
bility of section 1983 of the Civil rights Act, however, is a Federal
question. Also, the fact that insurance carriers are exempt from
the antitrust laws is a Federal question. The fact that the number
of insurers is kept artificially low, because there are Federal regu-
lations prohibiting banks from getting involved in the insurance
business, is a Federal question. So, there are a number of Federal
questions that can be addressed.

I read a statistic this morning that insurance premiums for
homeowners of various types is now the third leading expense of
homeowners, being exceeded only by food and shelter. We see a
trend where it has become a big part of life, not only for families,
but also for the governmental entities. It cries out for Federal
intervention.

Mr. RrrrER. In regulating homeowners' insurance?
Mr. FLAHERTY. No.
Mr. RITTER. I am trying to pin this down. Where, for example, in

the civil rights law are there actions being taken, tort actions being
taken in Federal courts? Could you give us some concrete--

Mr. FLAHERTY. I can give you an example. I think it was men-
tioned that section 1983 is being used to appeal an action by a
zoning board. A property owner will appeal the decision of the
zoning board and throw in a count claiming a violation of the civil
rights laws, thereby bringing it into Federal court. If there is a
finding of a violationand section 1983 has been greatly expand-
edthere have been more civil rights actions filed in the last 2 or 3
years maybe than in the rest of history combinedthen other costs
attach to the judgment, including the payment of attorney's fees.

Mr. RirrER. How is zoning used? How is this zoning law used
along with the civil rights?
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Mr. FLAHERTY. By making a claim that a judge views as having
some meritfor example, the zoning board violated the petitioner's
civil rights by failing to give him a fair hearing or due process.
Once something gets into Federal court there is always a possibili-
ty it will be successful. We never get a claim in the police area
now. That doesn't have a civil rights claim attached to it. The vast
majority of those cases, when a local city or town policeman makes
an arrest and a claim of false arrest is made, end up in the Federal
court rather than State court, because the Civil Rights Act is used
as a vehicle.

Mr. Flom. The gentleman from Minnesota.
Mr. &HORMEL I don't have any specific questions now I do have a

lot of questions, but in the interest of the full agt..da, and the
other witnesses, I want to thank this panel for their written and
oral testimony. It is very helpful, and I compliment the chairman
for continuing our investigation and analysis of this important
topic.

Mr. Flom. Mr. Lent.
Mr. L. Thank you, Mr. Chairman.
Mayor Flaherty, in your testimony you advocate minimum Fed-

eral standards for the regulation of insurance companies. On of
the minimum requirements you propose regards excess profits. You
propose that States be required to establish plans for the return of
so-called excess underwriting profits.

My question is: What provision will you make for recovering
excess profits when courts open up antique policies to respond to
today's claims? In other words, claims filed today against antique
policies or policies that were written years ago. Suppose the compa-
ny had kicked back to the State the excess profit, and then the
claim arises, 10, 15 years after that policy was issued, which is
what is happening in the case of many of these long tail situations.

Mr. FLAHER'rY. I believe what you are referring to, Congressman,
is the difference between the claims made and the occurrence type
of policies. Under the occurrence policies that we are accustomed
to, if a person were insured at the time the act occurred. he or she
is considered covered even if the claim is not made until 5 or 10
years after the insurance policy has expired.

Mr. LENT. Let's suppose in that early year you had given back to
whatever the State or whoever is going to take these excess profits
back, and then 5 years down the road a claim is made against that
policy. How would you handle that sort of situation?

Mr. FLANEirry. I am not proposing that excess profits over cer-
tain amounts be given back dollar for dollar, either to the State or
to the policyholders. I do feel, however, that some of the excess
profits should be retained. Something would have factored into the
occurrence type of policies.

Mr. LENT. Let's move on. You have another concern; that the
present antitrust exemption is the cause of some of the problems
that municipalities are finding vis-a-vis their insurance coverage.
Yet you don't seem to cite any situations where the antitrust ex-
emption has resulted in increased premiums. Do you believe that
any of the present problems stem from activities by the insurance
industry that would be subject to antitrust regulation? If so, can
you give us one or two examples?
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Mr. FLAHERTY. If you are looking for a specific case in Rhode
Island or Iowa or anywhere else, I cannot provide you with an ex-ample. It is difficult for me to believe that all of the companies
have increased their rates the same amount at the same time,
while claiming that the increase is due to gradual trends in several
different areas. The explosion in rates was not gradual; rather it
was sudden by all the companies at the same time. That makes me
suspect that the insurance companies have at least had casual con-versations with regard

Mr. L. All these companies? All these companies are subject
to the same types of risk, corporate decisions, expanded liability,
and State regulations, so it would seem to me that it is not unusual
that there would be a certain amount of concert that would accom-
pany either the lowering or the increase of rates. We know that in-
surance rates went down during the high interest period.

Mr. FLAHERTY. That is right, but what is unusual to me is that it
happened overnight. If one asked the insurance industry to explain
the explosion in rates, they will give a scenario that begins 10
years ago. I am not trying to paint them as entirely responsible. I
am not trying to say that the insurance companies are the sole
cause. However, the effect on cities has been overnight.

Mr. LENT. So, it is really just a question of surmise on your part
that elimination of antitrust would somehow attack the root causeof the .1.,1o,Ziems we are discussing today?

Mr. Kam I think it would. Moreover, the purpose of the
antitrust laws is to foster competition. There isn't any competition
out there right now. We can't get bids. There are hundreds of in-
surance companies, probably a dozen or so licensed to do business
in the State of Rhode Island. Yet only one of them bid to cover
Warwick. The insurance companies will tell city officials bluntly, if
asked, that they don't want your business.

Mr. LENT. Well, presently there are complaints that there was a
time 4 or 5 or 6 years ago when there was too much competition,
that the insurance companies were undercutting one another in an
effort to get the premium dollars so they could slap it into interest
bearing accounts and take advantage of those high interest rates.
So, there was a period when insurance was priced very low, and we
all enjoyed that period, and now things have changed around a
little bit. The interest rates have come down and we see that there
is less desire on the part of the insurance companies to participatein these markets.

Mr. FLAHERTY. The insurance industry is so important not only
to the individual elected officials who are subject to personal liabil-
ity, but also to the taxpayer in any given city or town or school
district. Because it is suc:i a big part of commerce and the Ameri-
can social and economic system and is also subject to wild cyclicalswings, it should be regulated and regulated in a different way
than 50 sets of separate regulations which have been played off one
against the other in the various States. That is the situation we
face now.

Mr. FLORIO. rime has expired.
Mr. Fields.
Mr. FIELDS. Thank you, Mr. Chairman.
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Mr. Flaherty, on page 19 of your testimony, you talk about mini-
mum Federal requirements supplemented by additional State re-
quirements, and you do a good job of elaborating the minimum
Federal standards, butperhaps I missed itwhat are some of
those additional State requirements that you alluded to?

Also, let me add a compatible question. What is your State doing
in regard to those State requirements?

Mr. FLAHERTY. Some of the state requirements that I had in
mind include the tort law reform we could use in our State, and I
am sure are applicable in other States. We budgeted twice as much
in our 1985 budget as we had in our 1984 budget, for insurance. We
knew that we were going to be hit with an increase. What we did
not expect and what sent us reeling and sent other cities and towns
reeling are increases of 800 or 1,000, or 2,000 percent against law
loss experiences which did not suggest that we would get hit like
that.

I think in our State, we are starting to respond. The legislature
is looking at it, the League of Cities and Towns in the State of
Rhode Island has formed a subcommittee to look into the possibili-
ty of pooling, either by pooling to buy one policy or establishing a
self-insurance fund. In fact, we are meeting with the consultant
next week, who has set up a pool in Connecticut and in Texas.

We have asked the Governor and the Governor has agreed to set
up a task force to look into the problem of insurance. It isn't just
cities; it is doctors, day care centers, small businesses, and other
providers of essential services. So, we are responding. Unfortunate-
ly, we were taken by surprise by the extent of the problem. We
didn't know it until we failed to review bids. How would we know
it until we sent out the bid? Thus, our response has been in reac-
tion to the problem, not in anticipation, of it.

Mr. Fizims. Mr. Russell, in your State of Connecticut, --hat are
you doing on this issue?

Mr. RUSSELL. We have 40 pages of recommendations to the Gov-
ernor and ultimately to the legislature and I will be harpy to give
you a copy of the report, which was just completed this past week.

Basically, in addition to some of the things that have been men-
tioned so far, we are talking about things a number of recommen-
dations that relate to getting us information, early warning of can-
cellations, and nonrenewals, some limitations, although not exclu-
sive limitations on cancellations, that there would be some areas in
which it would be possible still to cancel a policy, most notably for
loss of reinsurance.

A number of things that we are recommending to, and the task
force was made up of not only local officials but insurance associa-
tion people, trial lawyers. So, a number of them went toward mu-
nicipalities themselves in tvi yes of risk management.

The State legislation that will be necessary to allow us to set up
meaningful risk pools in the liability area are some of the other
recommendations, and there are a whole host of other thingscol-
lateral source reformso people know that there are other reme-
dies and other awards have been given in the same case.

Mr. FIELDS. Did I understand you to say you are a school board
member?

Ms. WEIL. Right.
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Mr. FIELDS. My dad has been for 19 years in Humble, TX. I will
have to say your job is much more difficult than mine.

Ms. WEIL. Thank you very much.
Mr. FIELDS. I, certainly, applaud you being here today and I was

going to ask you to elaborate on the paragraph on page 8 where
you talk about hov, Congress has taken action, and is planning to
take action, that actually increases your liabilities as a school
board member, and your school district in general, and ask you to
elaborate on that paragraph, if you could.

Ms. WEIL. Actually, the Handicapped Children's Protection Act is
creating an additional avenue at the Federal level for additional
recovery ane the recovery of damages are going far beyond the
educational programs and the relief of education young children.
Of course, we think if parents are interested in education that at
the time we alleviate that problem, then we should have satisfied.
Unfortunately, through the Federal courts and the attorneys fees,
particularly now at the administrative level, the court in Smith v.
Robinson were in our favor, that there would be no attorneys fees
levied at the administrative level.

However, the bill pending in Congress now would allow the col-
lection of those attorneys fees at the administrative level where
relief can be received through the efforts of the parents and the
school district without even their being an attorney at that point.
Now, we don't read them going further than that if necessary, but
at least at that level, there can be some relief without going into
additional damages. So, that has increased tremendously the
burden on us so far of the payment of these things.

The one thing that also I harken back to data all of us need in
order to increase this dialog. We are unable to get that informa-
tion. National School Boards Association tried last year to survey
the issue in 1985 and has found that through insurance commis-
sioners of the State level that information is simply not available
and you here raising of awareness, and that is one thing that prob-
ably would be a noncontroversial area, is to set up a mechanism
whereby that information could be gleaned so that we know what
we are talking about besides my own personal example of insur-
ance cancellation with no early warning, and then the increased
ability of the Federal level to put us into Federal court further and
collect fees higher up than normal.

Mr. FIELDS. I know my time has expired but I would ask if Ms.
Weil, through her association has specific examples in this area. I
know I would have an interest and I think the chairman has an
interest for effecting a good record. If the record would be open for
those specific examples.

Mr. FLORIO. All of the witnesses today would certainly be author-
ized to submit supplemental materials that they may have to flesh
out their testimony.

Ms. WEIL. We will be glad to do that. Thank you.
Mr. FLORIO. Time has expired.
The gentleman from Indiana.
Mr. CoArs. No questions.
Mr. FLORIO. On your last point, ma'am, when you say it would be

relatively noncontroversial that we get to the point of knowing
what it is you are talking about, I would suggest to you that heart
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of the controversy, that somebody knows what it is they are talking
about and the flow of information and who has authority to make
those decisions, is really almost the heart of the controversy.

Let me just conclude with just one last observation, or question
perhaps, to the mayor, since he raised the point about risk manage-
ment at the local level or State level, or whatever.

I think we all know that is not without controversy itself. Would
you be offended, would any of the panelists be offended, if your
local insurance company comes in and says that we will provide
you insurance but you have got to do the following thirgs for us to
provide you with insurance, or if you don't, you will pay higher
amounts rather than lower.

If you have a municipal landfill, EPA doesn't have too much in-
terest in spelling out safe and appropriate regulations, therefore,
we, the insurance people are going to tell you what we are going to
require of you in order to insure. Assuming these things are rea-
sonable, are you in any way concerned about that being perceived
as a delegation of governmental power to a private sector entity
and would this be something that you would feel perhaps be in po-
sition to supplement your risk management capability?

Mr. FLAHERTY. Is that to me?
Mr. FLowo. Anyone.
Mr. FLAHERTY. I don't have a problem with that. I want to

reduce risk. It isn't that we want to win lawsuits or have somebody
else pick up the tab. We don't want to be involved, we don't want
people hurt, we don't want landfills to be dangerous. We welcome
the expertise that the insurance industry could provide in pointing
us to areas where risk could be reduced. We do the best we can and
we certainly have an awareness of the benefits of risk manage-
ment. I think all governmental entities do.

But the problem that we have now is that the rug has been
pulled out on us, and as the woman from Alabama said, it is a ne-
cessity at any cost in many cases. If the insurance industry can
point out areas of risk management which would benefit mutually
I certainly would welcome that.

Mr. FLOIUO. That is not, as you can appreciate, a particularly
radical approach in the area of fire insurance. The industry has for
a long period spelled out what is appropriate. When those propos-
als are suggested, some describe them as naive, saying that the in-
surance industry has no particular interest in being a policeman,
in playing some sort of public sector role in spelling out what
should be mechanisms designed to minimize risks, and therefore,
since they have no particular interest, it is not in their final inter-
est to do that, they are not anticipated to play any role.

The counterresponse to that, some have suggested may be the
case now, when there is no particular competition outside of the in-
dustry, expressing interest in being in the industry, but when you
people, such as yourselves, suggesting final services, whether they
be at State level or the Federal, that are not in the insurance in-
dustry, be given leave to go into the industry and that some ether
types of financial service institutions would be willing to come in to
provide insurance, with guidance as to how to manage risk, then
you might get the insurance industry to be more inclined to play
that more aggressive role than they are currently inclined to play.
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So I think these are interesting times for all, including the insur-
ance industry, as we are in a State of flux and it may be, as I said
before, the testimony today was radically different than the testi-
mony 10 years ago, when we had our last bottoming out of the
cycle, and it may be when we come here 10 years from nowas-
sliming any of us are here 10 years from nowthat much of what
we are talking about, in a way dancing around the edges, as to who
is going to be in the insurance business, will be as acceptable as
some of the things that you have suggested that were not accepta-
ble 10 years ago.

Mr. Lent.
Mr. LENT. I want to ask one question of Mr. Russell, who de-

scribed this Jackson Township pollution judgment and indicated
that the companies insuring Jackson Township were forced to pay,
I think, $15.8 million. That judgment was later reduced to $5.8 mil-
lion, despite the fact that the insurance policy had a $1 million
policy limit, is that correct?

Mr. RUSSELL. Yes.
Mr. LENT How is that possible?
Mr. RUSSELL. Well, I think there was perhaps a law made by the

courts in that case. It was I believe a determination that of how
many instances of pollution there were, whether it was everytime
somebody took a drink of water was one instance, or whether the
pollution was one instance. It was determined by the court, I be-
lieve, that each time the person took a drink of water then there
was further than that, it was extended to include not only pt 'pie
who had been injured by that but people who might potentially be
injured in the future. That was the bulk of the award as well. It
was determined that the insurance covered that on an individual
occur. ence basis.

Mr. LENT. So, given that sort of a court interpretation of the cap
on the policy of insurance, isn't it somewhat reasonable to expect
the insurance industries are going to raise their premiums in an-
ticipation of that sort of decision being carried over across the
country to other similar situations?

Mr. Rt.tssELL. Well, frankly, my personal opinion is not only is it
reasonable for them to raise their rates, it is reasonable for, under
that scenario, to do exactly what they have done. That is, to refuse
to write insurance. On that issue they have no idea, and the cost
potential is so high. That is why we have to have some kind of
relief from that situation. I don't blame them for not writing insur-
ance in that area.

Mr. FLORIO. Just to clarify, Mr. Russell describes the case in a
little more fluid way than it really we decided by the court, but I
think the thing that is most significant is the court applied the
very conservative, traditional approach tc interpreting insurance
contracts, that when there is ambiguity in the contract, it should
be resolved against the insurance company, and that in this in-
stance, hopefully learning from this, that those questions, those
specific questions, that flow from insurance language are going to
be written in a more objectively verifiable way before the policy is
undertaken.

But I appreciate the point the gentleman is making and certain-
ly the hope is that insurance companies can evaluate risk. After
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all, that is what insurance is all about, attempting to evaluate risk.
What we should all be trying to do is minimize the parameters
within which that risk determination can realistically be applied.

I have made reference in a previous hearing, to lines of insur-
ance that the industry has become involved with in insuring the
possibility of foreign governmental coups, for multinational corpo-
rations' liability coverage overseas. It is interesting to note, I have
had !nought to my attention, the insurance industry is becoming
involved m financial insurance in areas that smack of commodity
futures. Insuring against the changes in the value of the dollar, in-
surance against evaluation changes.

I am confident that the insurance industry can rise to the level
of evaluations of risk so when we get out of having these peaks and
valleys in the insurance cy e to agree that we can minimize the
peaks and valleys, the traditional business of underwriting risk
analysis will be something that the insurance industry will coidiii-
ue to be able to do.

I thank the gentleman.
Mr. LENT. I wonder if the witnesses would agree with the chair-

man's characterization of the decision in the Jackson Township
case as carrying out traditional, conservative interpretation of in-
surance policies? My understanding is that where there is an ambi-
guity in a personal insurance policy, there is a line of cases which
would hold that -.mbiguity to be resolved in favor of the insured.
Powever, in co..imercial insurance, which is of the sort that was
written here, in the Jackson Township case, the contract stands as
a contract and is interpreted purely as such, without the special
rule?

Can you explain that?
Mr. RUSSELL. If I may, I am getting legend in Connecticut for

this, but not being an insurance person and not being a lawyer, I
can't be disbarred or eliminated from the industry. My interpreta-
tion would have been that it was not traditional, that it was a star-
tling new concept that came out of the Jackson Township situation.

Mr. LENT. It has been written up in law reviews and in the legal
journals as such, has it not?

Mr. RUSSELL. I have read about it and it is getting so much fur-
ther that even them, I think it is being considered the landmark
case in the situation.

Mr. LENT. Thank you.
Might the Congress address that issue before it starts getting

into excess profit taxes and so forth?
Mr. RUSSELL. Well, I think in my testimony, I indicated that we

just have to deal with the pollution insurance issue. As I think I
answered the chairman's question before, I don't blame the compa-
nies for not writing pollution insurance under the interpretation
given in this case. I think we have to respond to it.

Mr. RrrrEa. I would like to just add a point to this discussion.
You talk about better risk management, which means that one has
to better assess the risk; and there is a fledgling science of risk as-
sessment to define what precise risks might be.

The problem is, there is a widely divergent view in the society as
to what levels of risk are acceptable. There are those who firmly
believe that zero risk due to some corporate imposed risk, is the
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target. We know that is impossible, yet that is being carried into
the courts or a tendency to seek zero risk is being carried into the
courts. The assessment of risk in the pollution cm, I am sure is a
very interesting example. I would like to see precisely how the risk
was attributed to individuals and what levels of human health
danger were incurred by this pollution exposure, this pollution ex-
perience, but I can tell you that there is no agreement on what this
exposure means and not only scientifically, but politically, and
ideologically. We can assess risk technically but interpretation of
this impact on human health of the environment varies widely and
gives a real moving target to the insurance companies or any fi-
nancial institution, whether it is a bank or something else that is
not in the business today, who might want to be involved in this.

I would like to add, Mr. Chairman, that the Insurance Services
Office, Inc., which gathers data for the insurance industry, has gen-
erated data on loss ratios for 1980, 1981, 1982, and 1983, and in
each of those years, I can just quote those loss ratios, in 1980, 1.658,
1.510 in 1982, 1.88 in 1983, to .097. I have a feeling intuitively in
1984 and 1985 the ratios might even be greater. So we are talking
about for the year 1983, for example, earned premiums of approxi
mately $60 million and incurred losses of approximately $125 mil-
lion, and these are for all States combined, and the category char-
acterized as municipal classes of insurance. I would like to enter
that exhibit.

Mr. FLORIO. If the gentleman will yield on that point, because he
highlights a very significant point, those are overall numbers, they
are not universally agreed to by all. Assuming they are the case, I
think the point some have raised is that in specific lines there
either is no information available to deal with justifying increases
of costs in those lines or the information that may be available is
the very opposite of the conclusion, that we had testimony from
day cpre center opt,. ators and from a number of othersnurse/
midwivesthat in fact the loss ratio did not justify increases, much
less the increases that people have.

So I think the need for data is something that is absolutely es-
sential if we are going to have some rational decisionmaking
taking place at whatever level that it is required to take place.

Mr. RITTER. I agree. What I am simply saying, there is some data
out here that miglit be relevant in addition to the municipal class-
es. There are various black downs, for example, governmental sub-
divisions, in terms of loss ratios; there is public schools. I might add
that in 1983, the earned premiums in public schools were approxi-
mately $24 million. The incurred losses were $51 million, and also
in the categories streets and roads, which is interesting, the earned
premiums in 1983 were $6.5 million for this particular survey and
the incurred losses were $33 million. I would ask unanimous con-
went, Mr. Chairman, that these additional tables be placed in the
record

Mr. FLORIO. Without objection.
[The tables referred to follow:]
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11: INSURANCE SERVICES OFFICE, INC... leo SATE* st.tt- ht. 0. , ,0o18 IIV AV &000

STATISTICAL DATA FOR SELECTED CLASSES

Municipalities The attached data labelled 'Governmental

Subdivisions' (Exhibit III Sheet 2) includes CSP

liability statistics for boroughs, cities, towns,

townships, villages, counties and parishes reported

under governmental subdivisions classes, as follows:

Code Class

Municipalities

91250 . population under 2,500

91251 . population 2,501 - 10,000

91252 . population 10,001 - 25,000

91253 . population 25,001 - 50,000

91254 . population 50,001 - 100,000

91255 . population 100,001 - 250,000

91256 . population over 250,000

Counties

91257. . population under 10,000

91258 . population 10,001 - 25,000

91259 ...e. population 25,001 - 50,000

91260 . population 50,001 - 100,000

91261 . population 100,001 - 250,000

91262 . population over 250,000
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The data excludes some municipal exposures which are

separately classified and rated (for example, stadiums,

zoos, hospitals). Since many of these operations are

similar or identical in exposure to enterprises in the

private sector, separate statistics are not maintained in

all cases for private vs. public classes of this nature. An

exception is schools, where there are separate classes for

public (presumed municipal) elementary, kindergarten, junior

high schools, high schools and junior colleges. This data

is wovided as "Public Schools" (CSP Classes 82113 4 93221)

in Exhibit III Meet 3. The classification "Streets, Roads

or Highways" (CSP Classes 92151 4 93151) is considered to be

primarily municipal, although federal, state or private

exposures are possibly in this class as well. The data for

this class are provided in Exhibit III Sheet 4.

Exhibit III Sheet 1 labelled "Municipal Classes" is the sum

of the three previously described exhibits: "Governmental

Subdivisions," "Public Schools," and "Streets, Roads and

Highways.

The experience for these clasSes was quite unfavorable in

1980 and has deteriorated since then. As of 1983, insurers

were paying out $2 in losses and expenses for every $1 of

premium.

(-
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INSURANCE SERVICES OFFICE, INC.

GENERAL LIABILITY INSURANCE

Monoline 6 Package Business

All States Combined

Municipal Classes a

Exhibit 111

Sheet 1

Policy Year
Ending

12/31/80

12/31/81

12/31/82

12/31/83

36,486,980 55,455,837 5,124 1.520

50,807,140 80,688,366 7,150 1.588

59,395,665 124,566,415 10,164 2.097

r;

Losq 6 '.one

Total Limits Total Limits Adju.-cment

Earned Premiums Incurred Losses " Claims Expense Ratio

17,550,761 29,097,232 3,073 1.658

C4
CO
Cra

a CSP Class Codes 91250 - 91262, 82311, 93221, 92151, 93151

** Losses are developed to ultimate settlement level and include all loss adJustmet expenses.
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INSURANCE SERVICES OFFICE, INC.

GENERAL LIABILITY INSURANCE

Monoline 6 Package Business

All States Combined

Governmental Subdivisions *

Exhibit Ill
Sheet 2

Loss b Loss

Policy Year Total Limits Total Limits Adjustment

Ending Earned Premiums Incurred Losses ** Claims Expense Ratio

12/31/81 13,966,938 13,694,753 910 0.981

12/31/82 \ 26,561,019 28,305,605 2,283 1.066

12/31/83 29,056,185 40,458,972 3,222 1.392

* CSP Class Codes 91250 91262

** Losses are developed to ultimate settlement level and include all loss adjustment expenses.
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INsURANIE SERVICES OFFICE. INC.

GENERAL LIABItITY INSURANCE

Monollne F. Package Business

All States Combined

Public S hurls *

txhildt Ill
Sheet 3

Policy Year Total limits
earned Premiums

Total Limits
Incurred Losses ** Claims

Loss 6 Loss
Adjustment

Expense Ratio__Endig,

12/31/80 10.899.798 16.065,836 1,748 1.290

12/31/81 15,233.173 20,370,420 2,527 1.337

12/31/82 17.046,915 25,371,053 3,005 1.488

12/31/83 23.116.833 51,344,138 4.919 2.159

* CSP Class Codes 82113 and 93221
401

"A Looses are developed to ultimate settlement level and include all loss adjustment expenses.



INSURANCE SERVICES OFFICE, INC.

GENERAL LIABILITY INSURANCE

tionoline 6 Package Business

All States Combined

Streets 6 Roads *

Exhibit III
Sheet 4

Policy Year
Ending

Total Limits
Earned Premiums

Total Limits
Incurred Losses ** Claims

Loss F. LOSS

Adjustment
Expense Ratio

12/31/80 6,650,963 15,031,395 1,325 2.260

12/31/81 7,286,869 21,390,664 1,687 2.936

12/31/82 7,199,206 27,008,708 1,862 3.752

12/31/83 6,562,647 32,763,305 2,023 4.992

* CSP Class Codes 92151 and 93151

** losses ate developed to ultimate settlement level and include all loss adjusment expenses.
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Mr. FLAHERTY. Taking what you said into consideration, Con-
gressman, what you are describing is premiums versus losses. In
those years to which you are referring, there were additional
moneys earned by the insurance carriers. Again, I am not trying to
describe that as the only problem. However, it doesn't take into ac-
count the moneys that the insurance companies earned on invest-
ments from those premiums. I think that it is common knowledge
in those years that the premiums were set intentionally below
what they should have been in order to get the business to have
investment funds.

Mr. LENT. If the mayor's excess profit recapture tax was put into
place, and the excess profits on the investments of insurance com-
panies had been taxed by the Government, insurance companies
would not have been able to use those investment profits to offset
the losses that were in excess of the premium actually collected.

Mr. RITTER. If you would yield back, in 1983 is really outside the
realm of the very high interest rates. So when you take a loss
ratio, for example public schools, of greater than 2 to 1; for streets
and roads of approximately 5 to 1; you would, for example, have to
earn on that streets and roads premium, you would have to earn
500 percent on your investment in order to cover that kind of a loss
ratio. So I think, within limits, I think your point is well taken.
These data do not include those figures, but on the other hand,
when the loss ratios get up there, you are talking about nv.ctsive
imbalance in payout versus premium.

Mr. FLAHERTY. If I could respond to your question. I didn't say
tax. There are other ways it can be done. Excess profits can be held
as additional reserves. What you are saying is what I am saying. I
might not have kept the low rates that we were used to in the
1970's and early 1980's but it would have leveled things out to
eliminate the cyclical swings. That is the point I was trying to
make as to why some regulation, a floor set at the Federal level,
might be necessary.

Mr. LENT. Except that we all agree that when the investment
profits were high, the premiums came down. Presumably the fire
district, school district, cities and towns obtained very cheap insur-
ance in the face of all of that competition that was out there in the
marketplace for their premium dollars, so that those premium dol-
lars could be put into investment.

If we had some sort of an investment excess profit mechanism,
presumably the marketplace would not have been permitted to op-
erate and we would not have had the advantage of those low pre-
mium years which we now look back on with a certain amount of
nostalgia, because the investment profits are not there anymore,
the interest rates are down, Reagan's economic recovery program
is working, and therefore, we have to charge more for the insur-
ance.

Mr. RITTER. I think to oversimplify the good times versus the bad
times, as a function of the state of the economy and interest rates,
I think we would be missing the point. There are major structural
changes going on in our Federal laws, in the tort lawI think you
yourself recognize thatthat go well beyond just the balancing off
of two economic periods.
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For example, for the first time today, for the first time, long la-
tency disease claims are being paid by insurance companies in situ-
ations that go back to the early forties. This is new on the horizon,
the kind of things that Nellie Weil was talking about are really
new players in the game. I think if we don't recognize that, we are
not going to be able to get the kind of information we need to solve
the problem.

Mr. Fwaio. Time has expired.
Let me express my appreciation to the panel for its participation

this morning. It has been extremely helpful. We look forward to
working with you.

In the interest of the schedule of our witnesses, we are going to
call our next four witnesses together as a panel.

I would like Mr. William Bailey, chairman of the Governmental
Affairs Committee of the Independent Insurance Agents of Amer-
ica; Mr. William Rue, chairman of the Government Affairs Com-
mittee of the National Association of Professional Insurance
Agents of America; Mr. John Satagaj, president of the Small Busi-
ness Legislative Council; and Frances Shaine, chairman of the
Council of Small Business, Chamber of Commerce of the United
States.

Statements will be placed in the record in their entirety, and we
would ask that the witnesses summarize their statements. Mr.
Bailey, we will be pleased to hear from you.

STATEMENTS OF A. WILLIAM BAILEY, JR., CHAIRMAN, GOVERN-
MENT AFFAIRS COMMITTEE, INDEPENDENT INSURANCE
AGENTS OF AMERICA; WILLIAM M. RUE, CHAIRMAN, GOVERN-
MENT AFFAIRS COMMITTEE, NATIONAL ASSOCIATION OF PRO-
FESSIONAL INSURANCE AGENTS; JOHN S. SATAGAJ, PRESI-
DENT, SMALL BUSINESS LEGISLATIVE COUNCIL; AND FRANCES
SHAINE, ON BEHALF OF CHAMBER OF COMMERCE OF THE
UNITED STATES

Mr. BAILEY. Thank you, Mr. Chairman. I am A. William Bailey,
Jr., president of Bailey Insurance in Waco, TX. I am also chairman
of the Independent Insurance Agents of America Government Af-
fairs Committee. As an insurance agent, I represent both insurance
companies and the consumer, a position which permits a broader
perspective on this and other issues otherwise common to the in-
surance industry.

In the brief time allotted, I would like to outline a number of
contributing factors to the availability/affordability crisis, and sug-
gest some possible remedies.

There is no getting around the fundamental importance of the
tort issue. Whatever else may have contributed to the current
crisis, and whatever else may be done to seek improvements in in-
surance markets, the long-term insurability of risks rendered unin-
surable by the courts and law will only be restored by changes in
the tort system.

Such changes need be neither dramatic nor harmful to our fun-
damental interest in sustaining a civil justice system both accessi-
ble and fair. But a national reevaluation and reform of the con-
cepts of fault, compensation, and evidentiary standards, to name
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just three, is reasonable, and could go a long way toward restoring
the predictability, and therefore the insurability, of certain risks.
Two more points about tort reform: (1) tort reform is a necessary
but not sufficient response to the insurance availability and afford-
ability crisis, (2) it is not only an insurance issue. The country's
tort system needs reform quite apart from the direct effect such
changes might have on insurance markets.

The big missing link in today's insurance markets is reinsurance:
the insurance insurance companies carry to permit coverage of
large risks. The absence of this reinsurance capacity contributes to
reduced overall availability and lower limits of coverage. Reinsur-
ers' confidence has been shakenor so they tell usby the unpre-
dictability of contract interpretation. And a return to American
markets by reinsurersagain, we are advised from across the At-
lanticwill be facilitated through use of a new "claims-made" con-
tract which attempts to limit exposure strictly to the term of the
policy. Finally, reinsurance costs, since they are largely uncontrol-
lable, are a -big factor in the affordability of insurance now avail-
able.

Having acknowledged the effects of tort trends and reinsurance
on today's markets, the insurance industry must be clear-eyed and
candid about its own contribution to the current crisis. By this I
mean what one insurance company commentator characterized as
"a price cutting binge" when double-digit interest income could
offset underwriting losses totally unjustified by loss and expense
experience and totally at odds with the need for reserve and sur-
plus strengthening.

"The indnztry,' this usually candid insurance company repre-
sentative continued, "has paid a terrible price for the folly of 'cash-
flow underwriting.' It has weakened its public credibility and
sapped both its financial strength and that of the reinsurers of
whose inexperience and naivete it was so willing to take advan-
tage."

Another largely controllable reaction to the real availability
crisis in lines of insurance such as environmental liability, has
been to treat less obviously troubled risks with the same defensive
mentality. To be sure, steps must be taken to shore up reserves and
protect against future, unsustainable losses where the courts and
laws have conspired to render risks uninsurable.

But not all risks have been similarly undermined, nor all under-
writing made as unfathomable as the celebrated examples of pollu-
tion and professional liability. As my national association's presi-
dent, Mr. Richard Taylor, recently remarked: "Underwriting is the
science of trying to find a way of writing a risknot trying to find
a way to get out of writing it. It seems now the underwriters are
trying in most cases to find a way to get out of writing a new piece
of business."

No amount of changes in the tort system or in reinsurance avail-
ability will prevent the persistent recurrence of today's crisis if not
accompanied by industry reform of pricing and underwriting poli-
cies.

More than most industries, insurance, because of long-term expo-
sure, reserving against future loss, and claims lossesis affected by
swings in the general economy. As the criticism of insurance com-
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pany pricing practices in a high interest rate economy imply, thedramatic drop in interest rates over the past few years has taken
its toll on insurance comapany profitability and surplus. All the
more reason for the industry to avoid exaggerating this natural
vulnerability by ill-conceived pricing and underwriting decisions.

Statistical arguments are always slippery, but insurance industry
statistics show an industrywide net operating loss last year for the
first time everand we believe them. Others' statistics reach dif-
ferent conclusions, and beyond a rudimentary level of understand-
ing quickly reached by those of us unschooled in the actuarial sci-
ences, it is frankly difficult to know what ultimately will come ofthis furious debate.

As an insurance agent, I know what I see in the market, and I
see many of my companies hurting financially, in part from the
self-inflicted wounds of price cutting a few years back, but in part
too from economic circumstances beyond their control. Until an ob-
jective, knowledgeable statistician can be called in to sort out all
the numbers, the existing statistical evidence should signal caution
in drawing firm conclusions or _pursuing policy decisions which
could further weaken an already financially strapped industry.

Although highly regulated, the insurance industry is a member
in good standing of the competitive, relatively free market. From
this fact, a couple of general points should be made: First, short of
turning the insurance industry into a public utility of mandated,
take-all-comers coverage, it is simply an cvonomic fact of life that
not all risks will be insurable at all times, or at low prices, and
second, criticism of, and proposed solutions to, insurance industry
cash-flow underwriting bump up against this free market fact: The
decision to offset underwriting losses with high investment income
was also a decision to pass along to the consumer the benefits, in
lower prices, made possible by that market. What would public re-
action have been if at the time of record interest rate investment
income the insurance industry had not competitively lowered theprice of its product? These are the quirks and complexities of the
competitive marketplace which must be taken into account.

With that outline of the multiple causes of the availability/af-
fordability crisis, what can be done to help improve the current
market?

At the Federal level, very little. Where the Federal Government
has offered insurance directly, flood, crime, riot, crop, the results
have been costly and inefficient. Where it has mandated liability
limits or created new exposures, trucking, pollution liability, the
results have been to intensify market distortions. And where it has
attempted, thus far unsuccessfully, to impose national standards of
coverage, health and auto no-fault, the prospect of raising to a uni-
versal level the potential high costs and market dislocations which
might otherwise be limited by State experimentation has been
enough to dissuade past Congresses.

There are two areas, however, which may require or benefit from
a Federal approach. The first is Federal product liability tort
reform, probably necessary to account for the flow of products in
interstate commerce. The second is amendments to the Federal Su-
perfund law CERCLA, to facilitate the restoration of now unavail-
able pollution coverages by eliminating retroactive liability for
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risks never contemplated in pre-CERCLA insurance contracts, and
by modifying the joint and several liability now imposed under
CERCLA.

In the States, two avenues, should be pursued. First, state-by-
state tort reform to address in a modest but effective way the tort
issues which may he the greatest long-term effects on insurance
markets: Costs of litigation, apportionment of fault, punitive dam-
ages, and others which may fit into individual state law contexts.

Second, State regulators now have the authority to ensure that
insurance rates are neither inadequate, too low, excessive, to high,
or unfairly discriminatory. That existing authority should be sup-
ported and used. Specifically, IIAA recommends and supports regu-
lation for company solvency, including disclosure of financial data
and the strengthening and protection of State guaranty funds. We
also support regulations requiring advance notice of mid-term can-
cellation, nonrenewal, and premium increases.

Finally, in the market, we encourage, and are establishing
through many of our State associations, voluntary, market assist-
ance plans to help hard-to-place risks find coverage. Also in the
market, although not universally endorsed by our state associa-
tions, and still an unknown quantity in terms of marketability and
restoration of reinsurer participation in American markets, the
new, industry claims-made form may help provide coverage where
there is none now, and should be given a chance to work.

Mr. Chairman, as you yourself recently observed, insurance
availability is complex, and has no simple causes or cures. Insur-
ance agents stand ready to help you and other Members of Con-
gress better understand this issue, and pursue short and long-term
remedies which reflect the public's interest in having a competi-
tive, financially sound insurance industry. Thank you, Mr. Chair-
man.

Mr. nom). Thank you for your comprehensive statement.
Mr. Rue.

STATEMENT OF WILLIAM RUE

Mr. RUE. Mr. Chairman and members of the Subcommittee on
Commerce, Transportation and Tourism of the House Committee
on Energy and Commerce, I am William M. Rue, president of Rue
Insurance located in Trenton, NJ. I serve as chairman of the Gov.
ernment Affairs Committee for the National Association of Profes-
sional Insurance Agents [PIA], of which I am a member and on
whose behalf I speak.

PIA has more than 40,000 members. They are independent insur-
ance agents and brokers located throughout the 50 States, Puerto
Rico, Virgin Islands, and Guam. PIA members service all lines of
insurance, but have particular expertise in the property/casualty
side of the business. As independent business owners, we represent
several insurance companies; we have access to a greater number
of insuring markets through brokerage agreements and oversee an
average staff size of five employees.

As independent agents, we have a legally recognized right to the
renewals of the business we produce. This value exists between the
agent and the company. Our clients are always free to choose their
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company and agent at any point. The worth of our agency as abusiness is based primarily upon the assessed value of our renewal
book of business. Therefore, while we may be a licensed agent for
this company or that, our allegiance to our client is very strong.
Company/agent relations may come and go, but we take great care
to continually build and service our clientele, our business worth.

This unique characteristic of the American Agency System, as it
is called, gives independent agents and brokers a unique perspec-
tive. We listen to and understand the concerns and needs of our
clients. We then share these real-world realities with our compa-
nies so that sensible responses can be shaped. Conversely, it is our
responsibility to take complex and highly technical insurance mat-
ters and make them clear and understandable to our customers.
This translation responsibility has been placed to the supreme test
during the current market conditions.

PIA appreciates this opportunity to share with the subcommittee
our view of the current state of the marketplace, how we got there,
what is being done, and what should be done about it.

The insurance companies and their rating organizations will pro-
vide greet detail on how the insurance market arrived at this
point. However, we believe an abbreviated version f- om our view
might be helpful in placing all the economic and technical jargon
into perspective. To do so, we will describe the three basic insur-
ance markets and how they interrelate.

This is the first layer market, the market that provides the ma-
jority of insurance for most commercial coverage needs. Businesses
seek to find coverage in this market first. It consists mostly of U S.domestic companies that are licensed and admitted to do business
in one or more States. This market accepts the major bulk of insur-
ance coverage for most of the commercial accounts. With some ex-
ceptions here and there and with variations to some degree, the
kinds of risks insured, the coverages offered and the limits of liabil-
ity secured are generally of a standard nature.

This is the first level of specialty market. Clients that need more
coverage than the primary market will offer or which require spe-
cialized coverages for the unique nature of the risk being insured,
seek a first level of coverage here. The excess-surrlus market may
also work in combination with a primary market policy to provide
what we call a layering of coverage. This market is composed
mainly of U.S. companies, bot has a healthy mix of foreign compa-
nies who do business in this country. Companies are licensed to do
business in their State of domicile, but generally they are allowed
to operate in other States on what is known as a non-admitted
basis.

This allowed greater freedom in the rates charged, and the word-
ing of the specific coverages being offered. The excess-surplus
market provides the innovation, creativity, and elasticity the indus-
try needs to meet the insurance needs of new and unique business-
es as well as providing higher limits of liability so necessary in
today's litigious society.

This market can act as a primary insurer for those lines of busi-
ness or specific accounts that cannot be accommodated in either
the primary or excess markets. However, the major purpose of this
market is to ensure insurance. It provides the ultimate limit of cov-
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erage. Most of the customers of this market are insurance compa-
nies.

Reinsurance enables companies to provide a greater volume of
coverage and variety of risk. Most times in negotiating with the re-
insurer, the originating insurance company decides how much ex-

ure from a book of business it will absorb. The balance of the
k goes to the reinsurer. By negotiating with the reinsurer, the

originating company decides how much of the exposure it will
absorb. The balance goes to the reinsurer. An individual account
may choose to self-insure the exposures and limits of liability that
would normally be absorbed by the primary insurance market, and
reinsure the balance, Most reinsurers are foreign. However, the
number of U.S. domestic companies has been growing.

While there are variations on these themes, these are the main
components. The health of each market segment affects the other.
If the primary market constricts, more business will be forced into
the excess and surplus market, and possibly the reinsurance
market. That may mean higher prices, chance in coverage, but
most often with the desired limits of :i?bility. When capacity
shrinks at the top level, the pressure is felt down the line.

Fewer clients can be accommodated. Limits of liability cannot be
as fully secured. The price will increase. Marginal lines of insur-
ance, and/or certain types of risks may not be written at all. The
current market situation has both elements.

In the late 1970's, a number of new reinsurance companies were
formed, and an influx of capital came into the reinsurance market-
place. This provided almost instant capacity. Additionally, the pri-
mary market was recovering from a capacity shortage it faced in
the early to mid 1970's. The more capacity, the more you can write
both in liability limits and the kinds of the risk.

Interest rates were high, creating an incentive for insurance
companies to attract capital for investment purposes. The U.S.
dollar was not strong, but foreign currencies were. Thus, the U.S.
market was very attractive.

These economic factors were being felt at the primary level as
well. Large commercial clients wanted to hang onto as many insur-
ance dollars up front so that they, too, could take advantage of the
high yield int-rest rates. Insurers, to keep and attract more busi-
ness, for they, too, wanted cash flow for investment purposes, kept
offering lower prices and more coverage. Some even ventured into
new lines of insurance, most notably the pollution liability area.

Once in motion, the cycle fed on itself, fueled by the economics at
the time. Soon interest earnings leveled off, the dollar gained re-
markable strength, foreign currencies weakened, and the gravy
train was over. nie insurance industry had its market adjustment
just as when recently the stock market took a downward readjust-
ment of over 31 points in one day. It just so happens that insurance
industry adjustments take longer to occur and balance.

Another important side of the this dilemma is the loss picture.
The loss experience filially surpassed the industry's ability to at-
tract capital ...-id make up shortfalls between the price charged and
the loss e- .6.:c..iced by class of business. In addition to rate inad-
equacy, ..,,ere were undeniable trends developing in the litigation
area. The most notable and far-reaching were the varied implica-

I . .
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tions of pollution exposures. We will not go into detail in this area
since the subcommittee is quite familiar with the position of PIA
and other insurance industry members who have testified before
you on the Superfund.

Another area where notable change took place was liquor law li-
ability. A number of court cases involving owners of drinking es-
tablishments, bartenders, companies sponsoring employee functions
at which alcohol was served, and even private citizens hosting par-
ties held these persons to varying degrees of accountability for the
bodily injury and/or pi operty damage subsequently caused by pa-
trons, employees, and guests who had imbibed too much.

PIA does not call into question society's shift in attitude on the
issue of drunk driving. We have been very active in making the
public more conscious of its responsibility with regard to drinking
and driving. However, the fallout has substantially changed the
nature of the risk for liquor law liability insurance.

The erosion of sovereign immunity continues at all levels of gov-
ernment. The Federal Government rec ogn this itself. This is the
major reason a special task force headed by the Justice Depart-
ment has been formed 4) address the issue of tort law and the Fed-
eral Government's exposure. The agent orange case is a prime ex-
ample of the considerable change made to the formation and rights
of class action suits, and the Government's liability to military per-
sonnel even in war. Municipalities and States have been hit just as
hard, if not harder, in every way, from prison conditions to land-
fills.

Products liability and medical malpractice problems, which first
hit the headlines in the 1970's, never fully went away. Again, these
lines are in the news because of tight markets and rising prices.
Product liability tort reform is still not a reality, and doctors con-
tinue to be held to a higher degree of accountability.

The nature of these and other previously insured risks are now
unknown, either because it is changing so rapidly that past experi-
ence can no longer appropriately apply and/or because we discover
ne s elements to it each day. Under these conditions, the insurance
industry is at a loss to deal with them. Add to that a lack of overall
capacity and the ability to respond is either greatly reduced or
eliminated.

The end result is that we have basically two market problems.
There is the market pressure caused by a lack of capacity. Time
and capital infusion will arrest this dislocation. However, there is
also a market pressure that results from an inability of this indus-
try to properly apply its trade, actuarial principles, in order to
identify the boundaries, nature, and cost of certain exposures.

For these risks, capacity recovery alone will not help. Th.. e
must be at least two additional changes. First, tort reform to set
reasonable boundaries to recovery, and second, there must be some
appropriate government enforcement of existing regulatory and
legislative oversight of these activities to eliminate the undesirable
players.

For the pure capacity side of the problem, a return to the sound
principles of accurate underwriting and pricing will nurture the re-
covery and maintain a stable market. PIA firmly believes that if
these tools are used properly, a fair and stable market can be pro-
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vided for most of our commercial clients. Bargain basement prices
are hard to resist, but the problem is that this leads to significant
adjustments in the availability and affordability of insurance every
several years. The business community would do well to opt for
steady, gradual price increases instead.

The client's right to as stable a market as possible can also be
improved by placing controls on insurer cancellations of accounts
midterm and/or midterm premium increases. In October 1985, PIA
adopted several national policy statements regarding these. We be-
lieve that midterm premium increases are wholly unjustified
unless there has been some change to the account, for example,
ai..,mg coverage, increasing values, etc.

After being in effect for 60 days, a policy should not be canceled
midterm unless there is a material change to the risk that would
render it uninsurable under the existing contract, or unless facts
come to light that were unknown when the risk was written that
would have materially affected the initial underwriting decisions.
Nonpayment of premium would, of course, be another legitimate
reason for midterm cancellation.

We recognize the problem an insurer can encounter when its re-
insurances has been canceled. Should that be the reason for the
midterm cancellation, it should be discussed with the appropriate
State insurance regulator, and an orderly plan of action developed.
We are discussing this latter suggestion with our carriers to come
to a mutually agreeable treatment of this aspect.

The time given for a notice of cancellation and nonrenewal is im-
portant too. PTA's positions suggest a 30-day notice. We recognize
that there may be cases where an insurer may wish to expedite
these notices. Such exceptions should be discussed with the appro-
priate State insurance commissioner.

When and how a renewal quote is delivered affects the client's
right and the duty of agents and brokers to shop the market. We
have suggested a time frame in which this should be accomplished,
and that the quotation should specify any change in insuring
agreements.

Ideally, these standards would be met voluntarily. However,
most in the insurance industry concede that some degree of manda-
tion is necessary. To this end, PIA is working with the NAIC, indi-
vidual companies, company trade associations, and State legisla-
tors. The level of cooperation from all parties is good. Resolution
should be acbieved by the end of the States' 1986 legislative ses-
sion.

These prstections help our clients more in the future than now.
Immediate relief is also needed here. PIA, along with other mem-
bers of the industry, are creating various levels of Market Assist-
ance Pror,rams, called MAPs. From PIA's view, there are three

Mlevels IT AP's: market analysis, which can uncover trends and
burgeoning problems; information hot lines, which can be used by
agents or consumers to inquire about whether coverage for their
account can be placed and where; and MAP, formalized structures
of identifying markets, and the placement of business within them.

Some degree of market dislocation occurs because an agent may
have lost his particular market, and is also unaware of an agent or
broker who may have one. Once this open market is identified, the
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agent can arrange a brokerage agreement with the insurance pro-
ducer or company that does have the market. This does not add
any cost to the insured.

It does mean a probably lessening of commission earning for the
originating agent. But some commission is better than none. We
have submitted a copy of PIA's Hard Market Manual that address-
es these points to Chairman Florio. Additional copies can be ob-
tained upon request. PIA is working with the rest of the industry
to implement these MAPs.

To assist our State/regional affiliates in designing programs
along these lines, and to familiarize them with the requirements of
noncancellation models, PIA has just concluded our Annual Na-
tional State Legislative Conference. The issue of, and solutions for,
insurance availability/affordability were the main focus. Also, a
copy of PIA's presentation made on behalf of all producer trade as-
sociations before a Senate Commerce Committee staff briefing has
been provided to Chairman Florio. Copies are available upon re-
quest.

Tough markets challenge and bring to the forefront the creativi-
ty of agema and brokers in structuring insurance arrangements
that meet the needs of their clients. In addition to piecing various
levels of insurance together, agents and brokers are exploring self-
insurance and captive formations with their clients. These methods
are not for all clients. But given life in the seventies as a result of
market difficulties then, alternative insuring mechanisms are here
to stay.

PIA believes that the traditional insurance method is the best
approach. However, when that can't be achieved, we assist our cli-
ents in either structuring their own program, or placing them in
an existing group. This demands a great deal of expertise on the
part of the agent and broker, but learning new areas is a basic re-
quirement of our job. To this end, PIA is currently sponsoring a
seminar on captives for our members to learn how they operate,
the legal responsibilities they have, their client has, and the cap-
tive manager has to both of them.

As stated previously previously, not all market problems will dis-
appear with the introduction of more capital. Serious study of, and
reform of the problems that exist in the civil justice system must
be undertaken. This is where CongreE can show leadership and
effect change.

PIA, as are many others, is involved in a number of efforts. We
have joined with our clients trade groups in seeking a fair and eq-
uitable resolution.

One area of reform that PIA has supported for quite some time
is the review and possible decrease of mandated financial responsi-
bility, FR, laws at the different levels of government. It should be
remembered that FR limits are not a cap on liability, nor do
wrongdoers avoid having their business or personal assets placed at
risk if the injury/damage is great enough. In some instances, Gov-
ernment views FR limits as a self-policing mechanism, a substitute
for Government oversight. In effect. this is an attempt to make the
insurance industry a Government policing mechanism.

This is an inappropriate role for the private sector, and one this
industry doesn't want. All this places an artificial pressure on in-
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surance capacity. There are only so many dollars to go around, and
if insureds are going to be forced to purchase higher and higher
limits, then there will be fewer and fewer the insurance industry
can accommodate.

This was readily seen in the Motor Carrier problem. PIA heard
of market problems as early as April 1984, from agents/brokers
who specialize in the field. This was reported in the May 1984,
issue of our magazine, Professional Agent. Additionally, we
brought this to the attention of Congress in our several hearing ap-
pearances. PIA would respectfully request that this subcommittee
encourage a congressional review of all Federal laws and regula-
tions which impose FR limits.

Another long-term solution involves changes in the insurance
contracts our industry offers. This is the cleanest and quickest way
for the industry to bring some ease to these insurance risks with
long-tail exposure andtor sensitivity to changing legal interpreta-
tions. Much has been written about the introduction of the new
Commercial General Liability pclicy, both the occurrence, and the
new claims made. A copy of PIA's recently released paper on this
issue has been submitted to Chairman Florio. Copies are available
upon request.

In sum, PIA believes that with the recent changes ISO has made
to this entire program, we can support its introduction. We believe
it will provide some ease to current market dislocations. The prod-
ucts and the CGL program will need to be carefully monitored and
perfected as their experience in the marketplace grows. Without
the program, market problems will be exacerbated.

PIA, as did others, worked closely with ISO in suggesting im-
provements to the program. The NAIC has done extensive and suc-
cessful work in furthering those improvements. It is our hope that
insurance regulators will now fmd the package of policy changes
acceptable.

PIA has long-standing commitment to the State regulation of in-
surance. We believe it serves the consumer best in that it can re-
spond to problems more quickly and precisely than can the Federal
Government.

All regulatory segments at every level of government, particular-
ly those overseeing financial industries, are finding that the nature
of the business they are regulating and the technology demands
are changing rapidly. Hence, there needs to be a commitment from
State government that insurance regulation will keep professional
pace with the industry. Appointments of insurance commissioners
should be done with care. Persons should be selected that truly
-,- ish to be regulators rather than bide time before going on to the
next political stepping stone.

NAIC is developing the technology and talent to keep improving
the standard of State regulations. PIA applauds these efforts and
supports them at the national and State level.

The current system of insurance insolvency protection has served
insurance consumers well. However, the industry recognizes updat-
ing is needed. A number of proposals for change have surfaced in
the last 2 years. PIA is preparing a major position paper on both
these issues. It will be discussed at the PIA National Board of Di-

. \
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rectors Meeting, February 25, 1986. We will be happy to share this
document with you at that time.

The cause of this market cycle is not singular. The solutions in
the short term will not be complete. The long-term resolutions
bring with them a strong need for commitment to act, and the in-
volvement of every one of us at different levels.

PIA believes that the focus Congress is placing on this issue is
healthy. It heightens the sense of commitment to resolve problems
fr those who wish to keep the current status of McCarran-Fergu-
son intact. Also, Congress can more clearly identify what role it
should/can play.

PIA says again, what can be done for the immediacy of the prob-
lem is already underway. Congress can best serve as a leader in the
long-term tort solutions.

PIA again thanks the subcommittee for its invitation to speak,
and its attention in reading our submissions. Thank you, Mr.
Chairman, for this opportunity.

Mr. FLORIO. Thank you.
Mr. Satagaj.

STATEMENT OF JOHN S. SATAGAJ

Mr. SATAGAJ. Thank you, my name is John Satagaj, and I am
president of the Small Business Legislative Council. SBLC is a per-
manent coalition of approximately 88 trade associations and our
sole purpose is to represent the interests of small business in na-
tional policy matters. In order to be a member of the coalition, at
least 70 percent of an association's membership dues must be de-
rived from small firms. Our 88 members represent over 4 million
small businesses.

One of the striking features of SBLC is the fact we represent the
breadth and depth of small business. We represent a diverse range
of interests which, of course, only reflects the fact small businesses
dominate almost all sectors of the economy.

What makes SBLC work, and what makes our testimony so in-
teresting, is the fact we do fmd many issues in common by nature
of our common denominator of small business, and I can say with-
out hesitation, liability insurance is rapidly rising to the top of the
list as a concern for all small firms, whatever the nature of their
business, if it isn't already at the top of their list.

Within the small business community, we have seen several
issues which coalesce the community and move them to action in
unison. In the mid-70's tax rates were a major concern. In the late
seventies, °al. concern was a voice for small business, and we ob-
tained a White 1-iGnse Conference and laws such as the Regulatory
Flexibility Act. In the early eighties we started the battle for defi-
cit reduction. In fact, over a longer term taxes and the deficit have
been the traditional one-two on our priority list.

Liability insurance has pushed its way to the top of the pack and
is pulling the community together. As you may know, we are cur-
rently in the midst of regional meetings leading up to a national
White House Conference on Small Business this August here in
Washington. At these local meetings, at least on per State, small
business owners have an opportunity to vote on issues to shape an

414



412

agenda for the national meeting. At the outset, certain issues cate-
gories were established and briefing papers were prepared. Insur-
ance was not among these issues. Now some two dozen meetings
later insurance has its own session and a diverse range of recom-
mendations have come forth from these sessions.

We, in the small business community, feel we are betwixt and be-
tween on this issue. Actually our problem is quite simple. Insur-
ance is a cost of doing business. When the cost of insurance dou-
bles, triples or quadruples, it takes a substantial bite out of the
thin layer of income we call profit. If you have studied the profit
and loss statement of any small firm, you know unexpected items
such as this are what upset the apple cart and start the chain of
events rolling which result in a business closing its doors. You
never seem to catch up.

We have been deeply involved in identifying the source and
extent of the problem since it surfaced in force last fall. We held a
major conference on December 11 and heard presentations by the
legal profession, the insurance industry and government. We have
a second national conference scheduled for March 24-25.

Our member associations have been gathering data on their indi-
vidual industries. Appended to this testimony are statements by
five of our member groups. They represent a cross-section of small
businesses.

The surveys show a clear trend. Premiums are increasing at ex-
ponential rates; 50, 70, and 150 percent increases are not unusual.
Of greater concern, many firms are electing to go bare and forego
any coverage. It is difficult to guess how long such a strategy will
work. The results of these surveys demonstrate the depth of this
crisis.

The individual stories bring the problem closer to home. A recent
story in "Newsday" carried a summary of our members' stories
and a copy is appended to my testimony. The litany of these anec-
dotes is long. One thing is certain, we can document with hard
data the cost to stay in business.

We say we are betwixt and between because we don't believe we
are a substantial contributor to the problem and really haven't
heard anybody point the finger at us and say small businesses are
careless. From the preliminary data we have seen, the "claims
against" history for our member groups is very good.

Instead, we see several factors contributing to the problem. The
first is the mind set of our society at this time. In a sense we have
become a litigious society. There is always the feeling of " Well, I'll
get mine, they can afford it." The ubiquitous "they" most likely
translates into the insurance companies. Although the subject of
insurance coverage is generally not discussed with juries, we can't
help but wonder how many jurors could you find that didn't have
the thought in the back of their minds that insurance will cover
this case.

We believe tort reform is necessary. In SBLC, we have heard the
trial lawyers present their case, and we have listened to Assistant
Attorney General Willard who heads up an interagency task force
on tort reform. The size of awards, the contingency fee arrange-
ment, the methodology of class action suits and probably, most im-
portantly, the causes of action available to plaintiffs, all add to the
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problem. A plaintiff can sue just about ai.ybody remotely involved
in a "negligence" situation, and I use that term loosely, a search
of a deep pocket. With a broad strict liability statue or case law,
the burden of proof has been reduced substantially.

We are not saying throw the baby out with the bath water. To be
sure, there are plenty of examples of wrongs made right only be-
cause of the system we have in place. We are suggesting, however,
the process has outpaced the economics of justice. Society has to
balance our individual protection against the need for a working
economy. While we are not suggesting it is necessary it be an even
balance, the system has pushed us too far in one direction.

We feel the insurance .ndustry has played a role in the current
crisis as well. Within our group, we have heard testimony from this
industry and again we come to the conclusion, the scale is not com-
pletely broken but is out of balance. Much of our concern is rooted
in the belief the insurance industry might have taken its eye off
the ball, the insurance business.

Mergers, acquisitions, and investments have stretched some com-
panies further than they would like to admit. These problems, cou-
pled with an overreaction to isolated incidents have pushed premi-
ums to the current level. We do not believe our claims record justi-
fies the current premiums.

These are the problems we see, but where do the solutions lie?
Generally, small business owners shudder at the thought of Feder-
al regulation. It is not a concept which sits well with them. Fur-
ther, the two main contributors to the problem, the tort system
and insurance regulation, have been tradition areas for State activ-
ity. As such we believe much of the reform could take place at the
State level, but I stress they could.

This is now a national problem, and demands national attention.
We believe we must explore the possibilities of Federal action both
for tort reform and insurance regulation. As early as December we
had called upon the President to set up a National Commission to
develop recommendations for action. We urge Congress to do the
same.

We have no magic solution and we know no one group should
shoulder the blame for the current situation, but we do have a
crisis.

We are willing to meet anytime to find solutions but there is
little we can do without help. The sources of the problem are not
under our direct control. We need our assistance, otherwise this
problem will result in severe damage to the small business comm u-
nity.

Thank you for this opportunity.
[Testimony resumes on p. 430.]
[Attachments to Mr. Satagai prepared statements follow:]
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MI Industrial &1w, Suite 112 Elmhurst, Illinois loin (312) 5304330

LIABILITY INSURANCE DATA
RENAUD:WIVE SERVICE COUNCILS, INC. MUMS

January 28, 1986

Results from a survey of 143 members produced the following information:

1.* Total members with premium increases 55.24%

A. Premiun increased without change in coverage or carrier 31.47%

*
B.

*
Premium increased, owner forced to reduce coverage
to afford insurance 16.08%

C. Premium increased, owner went to different carrier
for lower rates 7.69%

II. Insurance company decreased coverage .70%

III.
***

Insurance company cancelled policy 41.26%

A. Insurance company cancelled policy; owner got new
carrier at a higher premium 21.68%

B. Insurance company cancelled policy; owner got new
policy with a different carrier but with less
coverage for a higher premium 10.49%

C. Insurance company cancelled policy; owner presently
has no coverage 6.29%

D. Insurance company cancelled pclicy; owner obtained
coverage with another carrier for a lower premium .70%

E. Insurance company went bankrupt, moved, etc.;
owner forced to seek new carrier 2.10%

IV. Owner happy with insurance carrier & reports no
premium increase or cancellation 2.80%

Average premium increase out of 115 cullers who reported
an increase (not including effective increases where
premium increased accompanied by decreased coverage)

Highest premium increase 164%
Lowest premium increase 4%

42.44%

A nsmirolll Asseelauan representing THE PROFESSIONALS IN AUTOMOTIVE SERVICE
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** Average coverage decrease of 19 owners who reported
decreasing coverage 31.64%

Highest premium decrease 90%
lowest premium decrease 7%

*a* Based on owner-responses, the following insurance companies would not
insure diem at any cost.

1) Onion Group, Inc.
2) West Bend Insurance Co.
3) State Farm
4) SAFECO
5) Kemper
6) Nationwide

7) Chicago Insurance Co.
8) Consolidated American
9) Valley Pacific
10) Farmers Company
11) General Accident
12) Travelers Insurance Co.

13) Royal Insurance Co.
14) Trans America

15) Midwestern Insurance Co.
16) Pennsylvania Manufacturers ASSOC.
17) United Consounity

18) Harleysville Insurance Co.
19) Statesman's Insurance
20) Fireman's Fluid

21) Chio Casualty Group
22) Fireman's Mutual
23) UCIC

FOR FURTHER INFORMATION, =FACT DONALD A. RANDALL
WASHINGTON REPRESENTATIVE, AUTaiNIVE SERVICE COUNCILS, INC.

202/543-1440
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NATIONAL TOOLING &
MACHINING ASSOCIATION

4300 LIVINGSTON ROAD, FT WASHINGTON, MD 3)744

TO: John SatagaJ, President
Small Business Legislative Council

FROM: Bruce N. Hahn, CAE

SUBJECT: SBLC Liability Insurance Questionnaire

D1TE: January 28, 1986

301/248-6200

I very much appreciate your offer of using NTMA survey results
from the SBLC liability insurance questionnaire in SBLC's testimony
before the House Commerce Subcommittee hearings on liability insur-
ance on February 4, 1986. We've had an excellent response (over 200
so far). In order to get some preliminary data to you ia the most
timely fashion, we counted off the first fifty and tabulated them.
Based on those fifty responses from our members (small manufacturers,
typically 15-20 employees), the results were as follows:

1. Average 1985 premiums
Average 1986 premiums

% increase

$ 9,455 (46 observations)
16,474 (46 observations)
74.2%

2. Number of companies having recent claims -
2 out of 45 (4.4%) (average claim $466)

3. Average premium for those changing carriers -
1985: 4,714
1986: 7,924
average increase 68.1$

4. Number unable to get liability insurance at ary price -
3 (6%)

BNH/mw
cc: Matt Coffey

Lee Ryan
Frank Langway
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NMSA NATIONAL MOVING AND STORAGE
ASSOCIATION

4111011101. Over 60 Years of Service to the Moving and Storage industry

T.PAterRwane
ftwao

IMPACT OF mumpcs CRISIS ON Tilt MOVING AND STORAGE INDUSTRY

The nation's Moving and Storage Industry is suffering from
the "Liability Insurance Crisis" as is the trucking industry in
g 1. Because of its unique organisational structure and
small business characteristics. the "crisis" if it continues
could become a financial disaster for the moving and storage
industry.

Through ice participation in numerous regional meetings
during the last three months. the Notional Moving and Storage
Association (IIM1A), has identified the insurance liability
crisis as the number one problem facing the small business
segment of the moving industry.

Our experience i he situation of g 1 trucking and
other impacted activities. Astronomical rate in-
cancellations without cause and lack of availability are
commonplace. Although we cannot identify the ge rate
increase for the industry during the past year. horror stories
abound.

A rep ive of a major van line recently indicated he
expected their insurance rates to be doubled. During the last
week one of our larger association .embers (West coast) related
his exparience. For this member. last years premium was
approximately $300.000. Being aware of the insurance turmoil
and recognising a sub ial segment of his business is
conducted in Alaska, he anticipated an increase to $650.000.
After extensive researching their broker placed the business at
E1.200.000 (a 4002 inc rrrrr ).

The NMSA office receives frequent calls from .ambers seeking
ge at anv grin". The moving service is regulated by the

federal end state g each of whom require liability
insurance as a condition of retaining operating authority.
Consequently, the moving industry does not enjoy the option of
going "bare." It is illegal!

Because of the unique organisation of the moving industry:
van lines - agents - p rrrrrrr costs invariably are passed
down to the small business level, the agents and/or
op . It is at this level the crisis can become a disaster.

124 SRO Royal Shot, Almond* XA 22314
Mona 703/54641283

TELEX 901503 NMSA WASH
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NATIONAL MOVING AND STORAGE
ASSOCIATION

1111114101. "Over 60 Years of Service to the Moving and Storage Industry"

T. Peter Flume

Small covers are denied alternatives available to large
corporations. They c in high deductibles to reduce
premium levels, nor command the resources to become self
insured. In most cases even collective group action has been
unobtainable.

A 0000 association (South) workers comp ion
liability insurance pool was forced to close recently because of
lack of reinsurance to the group.

The moving industry apparently is able to place cargo
insurance. It is in auto and other liabilities; g 1,

Directors and Officers and the like that the crisis exists.

The theory of insurance is basically sharing of a risk.
When liability i be obtained, the mechanism for
small businesses to share a risk is non-exi . The economic
well being of a key comp f the nation's economy is
eh d.

The causes of the crisis are complex. but certainly a
fundamental cause is the functioning of our tort-law system.
Whether the fault lies with the judicial. the legal fee systems,
the "deep-pocket" syndrome or federal law, NMSA rec nnnnn ds that
a full review of the tort-law system is in order. Concurrently,
a review of the effecti f state insurance regulation
should be undertaken and if it is found lacking, federal

ight initiated.
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124 South Floyd 91rosi. Alermie is. VA 22314
Phone 7031549-0243
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Edoree seta The lb llamas oracle
was feepartel by %tole J. Smith, go
moire dormer of Unwed Bait Owners
of Anwrota It relates the concerns f
bas 011011111, many of whom have
straggled recent(y to find alfontable
insuremee, as well as actions by
1.1804 to draw attention to the prob.
ferns moolued sod trek eohatona

it

Wre did it to ourselves we
shot ourselves in the
foot. At least Out is the
way borne 111 the insur-

ance industij see it.
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Were it not so, how could a person
testifying for the American Imo.
ante Association say that, even with
enormous rate increases, "The cur.
rent lose ratio continues to reflect the
likelihood that loam will exceed
premium collected"? Notice the word
"currentr which must be taken to
mean right now, after the increases
already have been impound.

James L. Kimble, senior counsel,
was the person testifying fbr the
American Insurance Association b.
fore the Subcommittee on Surface
Transportation of the U.S House of
Representatives on October 30 He
addressed the Bus Act separately, but
seemed never to come to grips "Kb
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the extent to which bus owners are
responsible for what is declared to be
41 percent outlay in excess of income
for "commercial auto" Insurance dui.
ins 1985

The experience of United Bus OM n
en of America (UBOA) has been that
our program has been consistent
money maker for Insurance pro
rulers, we have not imposed losses on
providers.

During the Subcommittee hear-
ings, probing questions were directed
toward James Kimble. Subcommittee
Chairman Glenn Anderson ID-Ca )
spoke from direct experience in the
insurance business, and seemed not
to be satisfied with the answers

The congressman heading the sub-
committee minority, Bud Shuster (11
Pb.) mid, "We have not received testi-
mony Oxley to justify the Increase in
Maumee tests for hums and trucker
Shuster cr..weded that the insurance
industry:ea a whole, may face real
problem, but he could not "see that
the transportation industry had mi-
tt ibuted (to the problem)."

The Insurance industry said that
lose ratio is affected strongly by "loss

expenses (principally le-
gal teeter Congressman
Thomas D. DLey (RTx.) asked when
the industry would reveres that loss
trend, and when it would begin to
"fight frivolous suits." DeLsy said
lawyer acquaintances had told him
they make it practice to take insur.
ants eases to court, knowing the in-
dustry will not fight tha claims.

UBOA told Anderson's subcommit.
tee. "During the past few years,
UBOA's premlume approximated $58
million annually. Losses incurred
during each such period were below

60 percent, resulting in profit for
the insurer."

By centrist, the Insurance industry
said its losses for commercial auto li-
ability coverage ranged from 109 7
percent In 1980 to 144.3 percent in
1984

UBOA'e tertimony did not dispute
overall loans; we Emily objected to
being lumped into the toes listing. We
said.

"For the Insurance Industry as
whole, however, 'neurons suffered
losses when papouta exceeded premi-
um income during the insurance
price wars that began in 1980. le
face of bus Industry Icemen insurore
naturally chose to concentrate their
efforts on areas posing lower poten-
tials of risk than does the motor car-
rier Industry. Even though UBOA's
program was profitable to the insur-
or, we were caught up in the decision
of the insurance industry to shift to
populations offering greater security

Con'inued



Bus Owners
Continued
against catastrophic loss. Put Misr.
ently, insurers decided that if they
were to exit the motor carnet indus-
try, it would be done across the
board, rather than on selective ba-
sic, that UBOA'u program, however
healthy, could not be immune to the
quarantine against high hazard cov-
craps."

Things may get worse before they
get bettor, but at least we're getting
sympathetic attention

Chairman Anderson suggested on
October 30 that, kgmlativelY or Pro-
cedurally, his group may be expected
to face up to the insurance problem's
prejudicial impact on the motor carri-
er industry. Just one day earlier,
Chairman John CI. Danforth (11-hio)
of the U S. Senate Committee on
Commerce, Sconce end Trauisporta-
lion spent eons time on insurance
than on any other aspect of th. Bus
Regulatory Reform An of 1982 The
hearing had been called to examine
the results dimmer ((that Act, and
UBOA dealt only in passing with in-
surance matters. Otherwise, there
was discussion of very little else, and
Chairman Danforth let it be known
that our problem would have further
attention from him and his Commit-
tee,

From day to day, we are awaiting
announcement from the White House
on how it will deal with the petition
of the Small Business Legislative
Council (SBLC, of which NTA is a
member) fur setting up "Presiden-
tial Insurance Issue lksk fNirtor
which would be empowered "to exam-
ine the origins of the issue, and to
propose pattern of solutions."

The White House may be expected
to seek solution which will leave
unimpaired state jurisdiction over
matters regarding regulation of the
insurance industry. Reflecting the
Reagan Administration viewpoint
was testimony before the Anderson
Subcommittee that, "I've not seen ev
idence that there is need for federal
action,"

Whether before Presidential task
force or in any other forum, UBOA.
will continue to argue that oun
(SBLC) letter to the President we
factual, and that "tho insuran
problem is complicated, enormousl
by the fact that surveillance over th
insurance industry's performance i
basically the responsibility of the var.
toss states"

Whatever action may or may not be
taken at the White House or on Cam.
tol Hill, UBOA said to the Anderson

421

Subcommittee that any legislative
remedies should be directed toward

1) establishing a federal presence
on insure:on regulation,

2) proscribing mid term cancel
lotions of coverage except for good
reuse.

3) dete-mining what constitutes a
reasonable "nut on total awards for
single commence, and

4) specifying that an insurers's to-
tal liability cannot extend beyond the
limits of coverage for particular oc
curence

We described to the Subcommittee

how UBOA knows bus owners "can-
not he isolated, completely, from the
real, outside world of insurance, its
hazards, its pas- throughs"

UBOA conceded that bus owners
themselves are obligated to pass
through to their ridership the added
costa of adequate insurance We ac-
knowledged that our successful peti-
tion to the Interstate Commerce
Commission (ICC) gave us that exact
tool, when the ICC authorized bus
owners to add increased insurance
costs to their rates and schedules, do-

Continued
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Bus Owners
Continued

ing so on Just 10 days notice instead
of 30 days.

The ICC has taken another very
important step by issuing s "Notice
of Investigation and Request ibr Corn
meats" on insurance problems facing
the motor carrier industry In that
undertaking, UBOA joined with the
American Trucking Association to re-
quest the ICC to open an investiga-
tion, which ICC has approved, and
which (in ICC's words) will "deter-

422

mine (1) the extent of the insurance
crisis facing the motor carrier indus-
try, (2) the causes of this crisis, and
(3) whet action. if any, is necessary to
alleviate the problem A carrier's
certificate or permit remains in effect
only if the carrier maintains appro.
pnate insurance The Commission is
aware that carriers are experiencing
increasing difficulty in obtaining the
requisite Insurance and that large in-

in premiums are being
charged to renew existing policies:'

NTA member. will be interested to
know that the ICC expressly requests
information on how the crisis is e
fecting female-owned enterprise,
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Having acted both on UBOA's re-
quest for insurance related rate in
creases and on the American 11-uck-
ing Association's petition for an
investigation, the ICC already has a
good track record. ICC Chairman
Beam H. Thylor polished that record
a bit more brightly when, on October
30, be told the Anderson Subcommit-
tee that reform in the bus industry is
threatened by the ntilltrOttat problem.
He described how, prior to 1982, the
ICC required each applicant to dem-
onstrate public convenience and ne-
cessity before a permit could be is-
sued. Now, he said, entry into the
motor carrier industry is being regu-
lated by the cost of Insurance, and
that insurance barriers are higher
than any imposed by the ICC "even
at its zenith."

Another extemporaneous state-
ment by Chairman Taylor showed
that to does not intend to play games
with Insurance, and that mum will
not be allowed to continue to play
games with the ICC. He said any
commercial vehicle may expect to
have its insurance certificate inspect-
ed whenever that vehicle is stopped
for any purposes, such as weighing,
roadside inspection, or tragic viola-
tion.

No certificate will be issued to any
without proper widens* of

IMO, and no certificate will be al-
lowed to remain in effect wiless it is
barked by evidence of insurance. Re-
cently, LIBOA had a embus member
grab a &mato will the coach as the
slow season began. The member
wanted to keep the operating author
ity in place until spring, at which
time another coach would be pur-
chased or rented. The ICC would not
agree to tht The problem was work-
ed out wh...n the carrier's insurer is-
sued a policy on "named vehicles,"
and named none

Chairman Thylor said there is a
ilveatep protean

1) the immune* filing is entered In-
to the ICC computer;

2) the insurance carrier notifies the
ICC 30 days in advance that coverage
is about to lapse;

3) It-day letter-of-warning is sentto the motor carrier;
tithe motor carrier Is given an op-

portunity to sign a "consent agree-
ment" not to operate for 30 days or
until replacement insurance is ar-ranged,

5) insurance is revoked, and motor
carrier is served with court injunc-
tion, should operations be continued

Motor carriers are advised not to
"run hare" (without insurance, or
with the barest minimum). The pen
catty is $10,000 for each day of viola-
tion

Continued
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The insurance industry hes a point.
The argument is that Congress
should not legislate minimum liabil-
ity coverage, that Congress cannot
possibly tell what proper coverage
might be, that Seise ICC and the De.
pertinent of Transportation are al-
lowed to determine other standards
to be met by certificated carriers,
DOT should also be flee to decide
what liability coverage is needed.

Witnesses for the agencies have
told Congress that they see the insur-
ance problem not being complicated
by the November 19, 1985, increase
from 92.5 to $5 million tic coaches
with capacities greeter than 15 pas
'engem plus driver. On ea other
hand, the insurance industry argues
that the increase to 115 million could
not come at a won. tame, and says It
doesn't know if it's needed

On another matter. UBOA agrees
with the insurance industry in that
we believe there must be a system. to
*lune light on the problem driver or
the license violator Both the insur-
ance Industry and UBOA are associ-
ate members of the Alliance for Mo-
tor Vehicle Administration
Telecommunications (AMVAT). Al-
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ready in place is fund,ng for a "Re-
quest for Proposal" Would-be centric
tors will offer programs (or setting up
a computer bared network, whereby
peoblem drivers and int:store will be
identified by their licenses, by their
photograph (expressed in computer
language), or by other means. DOT
has estimated that as many as one-
in-three commercial drivers may hold
moo than one driver's license AM-
VAT will stop that practice

But back to the matter of libel. Pe-
ter Gunn, speaking for the Indepen-
dent Insurance Agents of Amenca,
told the Anderson Subcommittee,
"Deregulation, high minimum limits
of liability coverage along with the
owners' and operators' lack of atten-
tion to safety have all played a part
in the Inability of insurance comma.
ies to risk their capacity by providing

Congress deregulates, then the in-
surance industry, as seen by Chair-
man Taylor, undertakes to rorego.
late.

Milumum limits of coverage are too
high, therefore, the insurance Indus-
try reduces coverage above the mini-
mum, and charges more than was re-
quired for the higher coverage.

"Lack of attention to safety" is the
greatest libel No one anywhere has
ever had a safety patrol such as that

of UBOA What's more, our safe bus-
es have paid profits to Insurance pro-
viders

The facts are that our safe, profit-
paying vehicles are being penalized
along with those which an unsafe
and unprofitable Justice demands
that we be treated according to our
performance, not according to the re-
cords of the body of Insured persons
who are the true Virden upon socie-
ty

Label lists available
Leonia. of NTA Tour Operator

and/or Tour Supplier members are
available for quick delivery from
the national °Skein Lexington, Ken-
tucky. Members of NTA may buy
either list for $75, whiki the non-
member price is 8200. Price includes
coot of computer printout, handling
and mailing. Rata may be ordered
in either alphabetical or sip rode
order.

To purchase a label list, checks
payable to tin National Tour Aaso-
elation ghoul be sent to: National
Tour Association,120 Kentucky Ave-
nue, Lexington, KY 40502.

NTA COURIER DECEMBER 1985
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ANATIONAL PARKING ASSOCIATION
1112 16th Street N W Suite 2000 Washington DC 20036 (202) 296.4336

mama
OPPILL P PAR

lrohn
Moo mw heo January 3Ist, 1986

OP,. WWI
veto Poo,
....oh Cobh. Mr. John Satagaj

to....awcroo SBLC
Suite 1201
1025 Vermont Avenue, N.A.CIO. COCA

C haul J.ashington, D.C. 20005
Wahophh DC

pa.. C0h4
Coo, tovoron
CO* Oho Dear John

mama
WO. OULAURIN

Whom Pahan.COPP, The National Parking Association is a 35 year old Tradethoph hoe. Char
Association with over 1,100 members representing Operators, Ownersum. and Builders of Parking Facilities.

The Liability Insurance Crisis is having a serious impact
upon Americas Parking Industry. Last December our members wereavarraareasama
surveyed about the Insurance Crisis and nearly twenty-five percentPPCMARD C. MM.

Cokho PAO, In responded.

MONA 0711111111 Several respondees contend that the high cost of Insurancemaw= and their unability to obtain Liability Insurance Coverage any
LLIAO0 DOLICLAS price could force them out of business.Do.O. hobos

°Puha Colhano

POKIIT L SOMA*. Our members are disgusted with the way the Nation's Insurance
Mb We Companies `lave treated small firms. Although a Parking Company

has experienced few or no insurace claims over the past threepr. w PlAWAILISOIL.
Coma NAY,. Capoh000 years, the Insurance Companies nevertheless, have generally
°"'p" Moos tripled the rates or refused coverage.

TOWS P MOW'S
hhhh Pahang in

4.1h. Our members have been forced to scramble at the eleventh
UAW. sun.° hour, with out warning, to try to find a carrier that would

Ploropakeo PaPoos Won h provide insurance coverage for their business at any price.
WALUSTUDX1

APCOA NPA's survey revealed that the cost of Workmans Compensation
Ohara Oho coverage has doubled through out the Industry.

Cost Garage/General Liability Insurance has generally

The cost of Garage Keepers Legal Liability Insurance has also
tripled.

It is common for Umbrella Liability Insurance coverage for
thz parking industry n 1985 to cost from three to five times more
than the 1985 premiums with sharpley reduced coverage.
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An Umbrella Policy that took effect at $350,000 now, takes effect at one
million or two million and the top Umbrella Liability limit has generally peen
lowered from ten million to five million.

.. Anthony V. Vena operates Fisch's Parking in Philadelphia, and his Company
was forced to turn to the ASSIGNED RISK PROGRAM run by the state of Pennsylvania.
He now pays a huge premium for a fraction of his 1984 coverage even though his
firm has an outstanding loss experience record.

Mr. Vena says that his company is in danger of going out of business

ii. The Parking Place in San Francisco has seen it's Cost Garage/Liability
losurance rise from $3.46 per stall to $10.00 per stall in one year.

In January 1985, the Professional Parking Corporation in Nashville,
Tennesse paid $1.50 per space for Cost Garage/Liability InsuranceToday it's
premiums are $10.00 per space for reduced coverage.

The Republic Parking System in Chatanooga, Tennesse paid $2,200 for five
million dollars of Umbrella Coverage in 1984. In 1985, it could only get two
million dollars of Umbrella Coverage which cost $38,000. Republic also saw it's
Cost Garage/Liability Insurance skyrocket from $40,800 in 1984 to $143,000 in
1985. Despite a very favorable claims record.

The Loop Parking Company in Minneapolis paid $6,000 in 1984 for a ten
million dollar Umbrella Policy. There never was a claim trader that coverage, but
the Trasport Indemnity Company cancelled the coverage. Loop Parking in 1985 paid
$30,000 for grossly reduced Umbrella Coverage.

THOMAS G. KOBUS
Executive Vice President
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Mr. FLORIO. Thank you very much.
Ms. Shaine.

STATEMENT OF FRANCES SHAINE

Ms. SHAINE. I am Frances Shaine, Chairman of SPM Manufac-
turing Corp. in Holyoke, MA. I am appearing on behalf of the U.S.
Chamber of Commerce, the world's largest federation of business
companies, chambers of commerce, and trade and professional asso-
ciations. I am a member of the U.S. Chamber's Board of Directors
and I serve as chairmen of its Council of Small Business which is
composed of small business leaders who recommend small business
policy to the chamber's board of directors.

The U.S. Chamber appreciates this opportunity to present its
views. It is a pleasure for me to be here.

We would like to commend Chairman Florio and the committee
for leadership on this issue. It is a very difficult issue for Congress
to address for two reasons. First, reguk.tion of the insurance indus-
try is heavily concentrated at the State level, and many actions
that are being discussed to address this problem involve changes at
the State level. Second, the solution to the problem may well in-
volve changes in the living conditions of some of our sacred caws.
Hearings such as this focus attention on the issue, and develop a
useful body of information on the concerns of the business commu-
nity. Although this is a state- regulated business, the major insur-
ance companies are national in coverage and the current problem
is national in scope.

Insurance is born of the need to spread risk. Sometimes it is pur-
chased voluntarily by prudent people who are risk-averse. Some-
times it is purchased regulated industries because it is required by
law, as a condition of doing business.

Although the high and increasing cost of insurance is not specifi-
cally a small business problem, there is no doubt that the cost of
insurance is generally a higher percent of overhead for small busi-
ness then for larger entities.

For some businesses, recent insurance cost increases have
become life-threatening.

But the problem is epidemic. At a recent meeting in Boston, Galt
Grant, director of risk management for Polaroid, stated he had
been unable to obtain insurance coverage for 1986.

I would first like to give you a little bit of history about the
chamber's involvement in this issue, then talk about a survey that
we have done of our members, and finish with what specific
changes the chamber is currently considering.

In October, the chamber's council of small business recommend-
ed to the board that the U.S. Chamber address the growing crisis
concerning the affordability and availability of liability insurance
for the business community. The board approved that recommenda-
tion at their November meeting by calling for the establishment of
a Blue Ribbon Civil Justice Action Group and encouraging a com-
plete review through the chamber's communication resources.

Since that time, we have undertaken a wide range of activities,
including six regional meetings held on January 23. Over 1200
people attended these meetings, which were held in Los Angeles,
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Denver, Dallas, Atlanta, Chicago, and New York. We have also es-
tablished a Clearinghouse on the Liability Crisis. The purpose of
the clearinghouse is to provide a "one-stop shop" for information
on activities that are taking place in Washington, and what re-
sources are available to help business in specific industries. The
clearinghouse will also publish a monthly newsletter. I have in-
cluded the first two issues in my written remarks, along with a
complete list of chamber activities.

I am able to announce today the results of a survey that the
chamber has addressed to its members, regarding their problems
with liability insurance and what actions they would like the U.S.
Chamber to undertake. The survey responses are not entirely com-
plete yet, but I don't anticipate that the percentages I am about to
reveal will change significantly. We will send final figures to the
Committee when they are available. Current responses exceed 800.

We have found that almost 85 percent of the businesses surveyed
have been able to obtain or renew their liability coverage. A full 15
percent have been unable to renew or obtain needed coverage.

About half have had premium increases of between 100 to 500
percent. Becuase of these increases, 32 percent have had lower
profits. Liability coverage presents the greatest problem (31 per-
cent), followed closely by product liability insurance (22 percent)
and transportation insurance (15 percent).

An incredible 98 i-ercent believe the problem will get worse, and
nearly 28 percent have already contacted their state insurance
commissioner about their problems. Nearly 17 percent are now
going bare, operating their businesses without any liability cover-
age at all.

The survey continues by exploring their feelings about the cur-
rent state of the civil justice system. When asked why the member
of liability suits and damage awards are increasing, 34 percent said
the civil justice system encourages frivolous claims, while 31 per-
cent believe that liability claims are now based on the ability to
pay, not on wrongdoing. 98 percent believe the size of awards is ex-
cessive in relation to the economic costs arising from injury, and 91
percent believe the number and outcome of claims against their
business is unpredictable.

The final question we asked is "Which of the following approach-
es should the Chamber of Commerce pursue concerning this prob-
lem?" The answers were: 25 percent for civil justice reform; 15.5
percent for Federal product liability legislation; 14.9 percent for
tort reform; 12 percent for changes in insurance laws and nearly 32
percent for all of the above. Interestingly, the last choice was no
action, and not one person checked that response.

The U.S. Chamber is examining several proposals suggested by
our members. They include (1) uniform standards of liability for
litigated cases, which are consistent with the principle that those
who are responsible for harm to the person or property of another
should, to the extent of that responsibility, offset the Farm they
have done; (2) a reform of the rules of damages, particularly as
they relate to non-economic loss and punitive damages; (3) reform
of the rules of joint and several liability, contribution and claim re-
duction; (4) provision for determination of technical issues by in-
creased reliance on independent expert bodies rather than lay
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juries; (5) development of cost-effective alternative mechanisms to
replace litigation for dispute resolution; and finally, reduction of
transaction costs by regulating contingent legal fees.

My State, Massachusetts, is very much in the news today. If you
watched Night line last night you saw the results of a squeeze on a
regulated industry, the medical profession. Other regulated indus-
tries have similar problems. When insurance is mandated, such asfor the handling of hazardous materials, but is available only at
high cost or not available at all, solutions must be found.

In these circumstances, or in circumstances where the national
infrastructure is at risk, statutory solutions seem imperative. Some
sort of reinsurance program may be necessary, where not national
goals are on issue.

I thank the subcommittee for their attention, and will be happy
to answer any questions concerning my statement.

Thank you.
[The prepared statement and attachments to Mr. Shaine's oral

testimony follow:]

PREPARED STATEMENT OF CHAMBER OF COMMERCE OF 1HE UNITED STATES
I am Frances Shaine, chairman of SPM Manufacturing Corp. in Holyoke, MA. I

am appearing on behalf of the U.S. Chamber of Commerce, the World's largest fed-eration of business companies, chambers of commerce, and trade and professional
associations. I am a member of the U.S. Chamber's Board of Directors, and I sere
as chairman of its council of small business which is composed of small business
leaders who recommend small business policy to the Chamber's Board of Directors.

The Chamber appreciates this opportunity to present its views. It is a pleasure forme to be here.
Not long ago, I read a column in "USA Today, by Susan Percy of Atlanta. I wouldlike to share a portion of that with you. I know of no better way to express the

irony and frustration of today's topic than through this piece of satire.
Ms. Percy writes, "Now that lawsuiting has become a national pasttime, here are

some people I intend to sue:
"The Haagen-Dazs ice cream people, who make the chocolate-chocolate chip

flavor. I am suing to recover the $52.45 I paid recently for a black wool skirt. After
consuming a quart of their ice cream, I discovered the skirt would not zip or button.
Haagen-Dazs is clearly negligent; no warning of any such consequences appeared on
the carton. I am asking another $182.50 to cover the cost of the shoes, blouse and
sweater that go with the skirt. And of course, $1.5 million for pain and suffering.

"The Atlanta Humane Society. I have adopted three different cats from these
people, and each one of them has developed fleas. I am pretty sure I see a pattern. I
am asking $4,000 for pest control services, veterinarians fees and professional clean -ing Just $1 million for suffering, since this is a nonprofit organization."

While these are humorous and exaggerated examples of our overly litigious socie-
ty, these anecdotes emphasize a dangerous crisis that is threatening the economic
wall-being of our country. They underscore the fact that we are faced with a liabil-ity crisis in America.

The present crunch is causing severe hardships on businesses, professions, andmunicipal and local governments.
Many underlying causes have contributed to the present situation Everyone is

suing. Judges and juries appear to be overly generous to plaintiffs. Courts are brt,ad-
ening the legal doctrine of strict liability, so that tusinesses, professional people and
their insurers may be made to pay for mishaps, even if the proof of fault is tenuous.

Although other factors may have contributed to the present situation, there is a
concensus that the insurance crunch is merely a manifestation of a greater problem
in our judicial system. The number of lawsuits in recent years has increased almost
geometrically. Between 1978 and 1983, a record 12 million cases were filed. Most
cases are filed in State courts. However, from 1940 to 1982, civil camel, in Federal
Courts increased sixfold, from 35,000 to 206,000. Federal product liability suits more
than doubled from 1978 to 1984. In 1984, there was one private civil lawsuit for
every 15 Americans.
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As the number of cases filed has increased, the average dollar amount of settle-
ments and awards has increased as well. In 1983, there were 360 personal injury
cases with awards of $1 million or morethis is 13 times as many as in 1975. The
average product liability award has increased from $345,000 to over $1 million in
the last 10 years, and the average medical malpractice award approached $950,000
last year.

Not only is the present tort system costly to producers and manufacturers, it is
inefficient as well. Studies have shown that lawyers more often than not receive
over half the dollars which are awarded to plaintiffs in these cases. A Rand Insti-
tute study has shown that in asbestos litigation, of the average $101,000 award or
settlement, lawyers received $62,000.

Aside from the increasing costs of litigation, expanded tort doctrines have held
defendant corporations liable for injuries that could not have been foreseen.

The doctrine of strict liability is expandingand industries are being held to
higher standards of care than that of the reasonable man. This is a result of the
increased complexity of society and the belief that there should be fmancial redress
for all injuries regardless of reasonableness.

You have probably heard about the overweight man with a history of coronary
disease who suffered a heart attack while trying to start a sears lawn mower. He
sued Sears, charging that too much fore was required to yank the mower's pull
rope. The jury awarded him $1.2 million, plus damages of $5N,000.

This notion of compensation without fault encourages actions against unidentified
defendants and deep pocket defendants, that is, businesses, utilities, and cities and
counties often become defendants in lawsuits because they can afford to pay or have
insurance rather than because they are at fault.

Overall, fault, which historically has been the prerequisite to recovery of damages
in the tort systemis no longer a prerequisite. More and more often, courts and
juries have been permitted to speculate how the redesign of a product or the use of
a substitute material might have prevented harm or injury to a piaintiff. Unfortu-
nately, such decisions often fail to take into account the ramifications of these deci-
sions and to consider how this second-guessing poses potentially, more serious
threats to the consuming public.

The number of defenses against liability are waningbeing replaced by a concept
of absolute liability. These unexpected liabilities, as well as other losses, threaten
the ability of insurance underwriters to provide the coverage needed in all lines of
insurance. The insurance industry understandably is avoiding underwriting risks
that it cannot identify.

As a result, liability insurance shortages are occurring- everywherefrom the
highly publicized medical malpractice insurance of physicians, to the lack of liabil-
ity coverage for municipalities, to the small business that is being forced to go bare
or to go bankrupt.

Not only is there a shortage in the availability of liability insurance, but also
there are significantly increased commercial and professional liability insurance
rates, restrictions in coverage, and denials or cancellations of liability insurance.

In 1984 insurance companies paid out $1.18 in losses for every $1 paid in insur-
ance premiums. In 1984 property and casualty insurers had $21 billion in underwrit-
ing losses and $3.8 billion in net lossesthe first net losses since 1906, the year of
the San Francisco earthquake.

And there is not much hope on the horizonindications now are that the demand
for coverage in 1985 will exceed the insurance industry's capacity to provide cover-
age by $7 billion. The shortfall may go as high as $62 billion by 1987, according to
some experts.

Present troubles also have been exacerbated by practices within the industry.
:.ampetition in the late 1970's led to the issuance of imprudent policies at low

premiums. When interest rates were high, premiums were invested. However, in
1984, interest rates collapsed, just as underwriting losses swelled.

Also, insurance regulators question insurance companies if they write additional
business when the ratio for premiums to surplus funds needed to satisfy claims ex-
ceeds three to one. This causes an insurer to abandon some clients to reserve its
capacity fcr its best risks thus, an availability shortage is created.

Because of recent premium increases, more selective underwriting, and some cov-
erage limitations, insurance companies are anticipating improvements. However,
the market will remain very tight until fundamental and far-reaching changes are
made.

In the shdrt run, positive actions can be taken. The business owner can reassess
his current insurance coverageconsidering higher deductibles, going bare in cer-
tain areas, and improving h;s risk management. The small business owner also c
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consolidate brokerage, maintain a good underwriter, or shop around. In addition, he
can consider buying insurance through a trade or professional association or by join-
ing a cooperative.

Like Band-Aids, such stop gap efforts will give only temporary relief. For long-
term relief, major surgery may be in order. Some States, such as Montana and Cali-
fornia, already have placed cape on the amount of punitive damages that may be
awarded for pain and suffering. Nine states thus far have enacted laws setting
limits on awards in medical malpractice suits. Recently, the United States Supreme
Court dismissed a challenge to a California State law that limits the fees lawyers
may collect in medical malpractice cases. Similar measures should be considered by
other States.

At the October 1985 meeting of the U.S. Chamber's Council of Small Business, the
Council members recommended that the liability insurance developments merited
the U.S. Chamber's attention. The members of the Council also believed that the
civil court system was out of control and was a major contributing factor to the in-
creased expense and decreased availability of liability insurance.

Their concerns were discussed at the November 1985 meeting of the U.S. Cham-
ber's Board of Directors. The Board directed that a Blue Ribbon Civil Justice Action
Group be formed to encourage changes in the civil justice system, and that the
Chamber use all its commtuticatio resourcestelevision, radio, and print media
to publicize information about this situation. I have included at the end of my testi-
mony a complete list of activities the Chamber has undertaken.

The Chamber has undertaken a survey of its members to determine the impact of
higher premiums end, in some cases lower coverage of their liability insurance poli-
cies. I am pleased to be able to sharefor the first time publiclythese survey re-
sults. I also should add that this survey is an ongoing process, and additional re-
sponges are anticipated, but we do not anticipate the findings will change signifi-
cantly. A copy of our survey is attached.

We have found that almost 83 percent of the businesses surveyed have been able
to obtain or renew their liability coverage. Only 14 percent have been unable to
renew or obtain needed coverage. Nearly 3 percent did not respond. Over 40 percent
have had premium increases of between 100 to 500 percent, while nearly 10 percent
had increases of over 500 percent. Because of there increases, 20 percent have had
lower profits and 17 percent have raised the price of their goods or services.

General liability coverage presents the greatest problem, 60 percent, followed
closely by product, 40 percent; officer and director, 31 percent; and transportation 30
percent. Nearly 35 percent are considering going bareoperating their businesses
without any liability coverage at all.

Unfortunately, an incredible 95 percent believe the problem will get worse. Only
14 percent have contacted their State insurance commissioner about their problems.

The survey continues by exploring opinions on the current state of the civil jus-
tice system. When asked why the number of liability suits and damage awards is
increasing, 93 percent said the civil justice system encourages frivolous claims,
while 84 percent believe that liability is based on the ability to pay, not on wrongdo-
ing. Ninety-six percent believe the size of awards is excessive in relation to the eco-
nomic costs arising from injury, and 90 percent believe the number of and outcome
of claims against their business are unpredictable.

The final question we asked is which of the following approaches should the
Chamber of Commerce pursue concerning this problem? The answers were: 39 per-
cent for civil justice reform; 63 percent for Federal product liability legislation; 23
percent for tort reform; 42 percent for changes in insurance laws; and, nearly 48
percent for all of the above. Interestingly, the last choice was no action and only one
person checked that response.

These survey findings confirm in greater detail the recommendations from the
State meetings preceding the White House Conference on Small Business. Two of
the three leading recommendations concern this issue. The number one recommen-
dation of the first 27 State meetings is tort reform, and product liability reform is
the third leading recommendation.

We also must reemphasize the need to enact Federal product liability legislation.
With the present patchwork of laws, manufacturers and retailers are unable to
comply with the conflicting standards that the States impose. One uniform Federal
product liability law would end our lottery system of justice, where a plaintiff may
recover an enormous sum for damages in one State, while a similar claimant in an-
other State receives no compensation. We must remedy a system which does not
promote safety but instead redistributes enormous sums of money to attorneys who
perpetuate this system.
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Also, in the area of environmental liability, the Federal Government has expand-
ed significantly its regulation of business activities for the purported purpose of en-
vironmental protection. However, these laws and regulations have effected protract-
ed and costly litigation. For example, under current law, Superfund liability is ret-
roactive and open-ended.

Finally, the business community is showing an increasing interest in the medical
professional liability problem. Escalating numbers of claims and increases in the
size of settlements and awards are pushing up health care costs and causing
changes in the practice patterns of physicians. The changes ultimately affect socie-
ty-at-large as higher costs are passed on in the form of higher fees and health insur-
ance premiums. The fact that medical professional liability problems are causing
health care costs to rise is even more significant given the intensive efforts in the
public and private sectors to contain health care costs.

Employers are, of course, well aware of the impact of rising expenses of employee
group health care plans on their costa of doing business, and thus, ultimately on
their ability to compete. On the other hand, most employers may not be aware of
the impact of medical professional liability on those health plan costs. In 1983, em-
ployers paid $65.3 billion in health insurance premiums for their employees.

The impact of medical professional liability on these premiums, while difficult to
measure precisely, is significant. Estimates of the impact range from $2 billion to as
high as $14 billion or higher. Thus, a significant percentage of the employer's health
insurance premium may be attributable to defensive medicine, i.e., the ordering of
additional testa and treatment procedures as a response to the increased risk of a
professional liability claim, and increased professional liability insurance costa.

We must search for reforms sufficient to reverse the trend of increasing litigation
and to solve the pressing liability problems that were not anticipated.

We must t,onsider the many variations of alternative dispute resolution arbitra-
tion, and mediation--all methods that seek to avoid crowded court dockets, higher
legal fees, and liability premiums.

Alternative dispute resolution has become increasingly more popular. Nine States
currently use arbitration for resolving disputes.

I have outlined certain broad areas in which civil justice reform is appropriate.
Undoubtedly, if Congress and the State legislatures would address these issues,
there would be a positive effect on the ability of businesses to obtain insurance and/

1*sin insurance at affordable rates.
This .st not to imply, however, that other remedies should not be explored. We

must depend on State regulations to guarantee that insurance policies are firm and
to soften the harsh cyclical nature of the insurance underwriting business, without
imposing undue burdens on the insurance industry. Similarly, we must make efforts
to assist the underwriters in identifying groups that may be covered appropriately
on a group basis. Finally, we must assist business in its time of great need, to
expand its search for insurance coverage at affordable rates.

Thank you for the consideration of our views. I will oe happy to respond to any
questions.
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ATTACHMENT

U.S. CHAMBER ACTIVITIES TO DATE

o August 24th - "It's Your Businsr" program on the "crowded
courts."

o September, 1985 - Nation's Business poll on "medical
malpractice reform."

o October 3rd - Council of Small Pusiness meets and recommends the
formation of an "Emergency Task Force on the Liability Crisis."

o October 24th - "Emergency Task Force on the Liability Crisis" meets
and makes recommendations to the Board of Directors.

o November, 1985 - Business Advocate cover story on the "liability
crisis."

o November 13th - Board of Directors recommends the establishment of a
'Civil Justice Action Group" and "public awareness" campaign.

o November 15th - Association executives meet with Chamber staff to
promote association participation in future activities.

o November 18th - "Nation's Business Today" features interviews with
business executives.

o November 24th - "It's Your Business" program on "medical
malpractice liability."

o November 26th - Chamber hosts an association briefing on the
"liability crisis."

o December 1985 - "Small Business Journal" television program features
a commentary on the "liability crisis."

o December 1st - "It's Your Business" program on "product liability."
o December 3rd - Government and Regulatory Affairs Committee addresses

the product liability issue.
o December 3rd - Chamber testifies before the Senate Commerce

Subcommittee on Business, Trade and Tourism.
o December 16th - "Steering Committee on the Liability Crisis" holds

its first meeting.
o December 17th - "Ask Washington" program or. the "liability crisis."
o December 17th - Chamber hosts a Washington corporate representatives

briefing on the "liability crisis."
o January, 1986 - Combined meeting of Washington corporate and trade

association representatives.
o January 23, 1986 - Chamber regional conferences on the "liability

crisis."
o January 28, 1986 - "Steering Committee on the Liability Crisis" holds

its second meeting.
o February, 1986 - Nation's Business cover story on the "liability

crisis."

PENDING U.S. CHAMBER ACTIVITIES

o February, 1986 - "Civil Justice Action Group" to be selected.
o April 30-May 1, 1986 - Chamber co-sponsorship of a "National

Symposium on Civil Justice Issues," in cooperation with Fordham
University Lay School and the Insurance Information Institute.
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I ilia &WitNIt14
MEMBERSHIP SURVEY

(Responses to this survey w111 he use, only in agpregate.)

1. What is your Wainer, or profession?

2. How many people do you employ?

3. Have you you bean able to renew/obtain the liability insurance you need?

83.1% Tea 14.1% No

4. If yla have your preolums risen by?

23.1% 10 - 50%
17.5% 51 - 100%

41.41 101 - 500%
9.9% More than 500%

5. What effect has this increase had, If any, on your business or

profession? Lowered profi.: 20.5%; Raised Prices: 16.7%; None: 5.21

6. What types of liability cover's , if any, present problems to you? (Check

all that apply.)

60.3% General (Casualty) 29.6% Transportation

14.7% Environmental (including hazardous waste) 30.8% Officers and Directors

13.2% Professional (Architects, Engineers, CPA's etc.) 40.7% Product

-7761 Medical Malpractice XV Other (please specify)

7. Do you see the problem. if any, petting better or worse for you?

2.0% Bett-r 95% Worse 3.5% (No response)

8. What alternatives if any are you pursuing? (Check all that apply.)

24.12 Drop ,a products or services
47.3% Playing higher premium's/raising

prices accordingly
3.3% Other (please specify)

20.3% Self insurance
1/.3% Closing your business
15.5% Going Bare

9. Have you contacted your state insurance c, crier about this issue?

14.5% vas 48.2% No

10. In your opinion, why are the number of liability suite and damage awards

increasing? (Check all that apply.)
4.2% Professional and business communities are less competent
93.2% The civil justice system encourages frivolous claims
84.5% Liability is based on ability to pay, not wrongdoing

60.0% Consumers have unrealistic expectations
Trat Other (please specify)

1615 H Street, N W Washington, D C 20062 (202) 463 -5528

437



. 435

11. In relation to economic costs arising from
injury, the sire of swards is:

0% to low 1.5% about right 96.0% excessive

12. The number and outcome of liability claims
against your business or profession is:

8.2% predictable
90% unpredictable

13. Which of the following approaches, if
any, to this liability problem should the

U.S. Chamber of Commerce pursue? (Check all that apply.)

39.1% Civil justice reform
22.9% Tort reform

0% None

NAME:

COMPANY:

ADDRESS,

TELEPHONE:

62.8% Federal product liability reform
42.1% Changes in insurance law
17.76T All of the Above

.8% Other (please specify)

RETURN SURVEY TO: LIABILITY CRISIS PROJECT

BCP DEPT./U.S. CHAMBER OF COMMERCE
1615 H STREET, N.W./WASHINGTON, D.C. 20062
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Mr. FLoluo. Thank you very much.
Let me express the committee's appreciation to all of the wit-

nesses. I would like to ask a few questions, perhaps the first ques-
tion to the two representatives from the insurance agents' organi-
zations.

First of all, I am pleased that you are as confused as we are
about what the statistical information means in terms of evaluat-
ing overall profitability in the industry. One thing that seems to
particularly be wisdom around here in the last few years is that
the market is actually the determiner of value. How is it, there-
fore, that you can justify or explain to us how insurance stocks are
at the very high level in an industry that apparently is not sup-
posed to be doing very well.

Is there some sensesomething we are missing that the market
is picking up; that justifies the high value of insurance stocks or
the stock market today?

Mr. RUE. Well, Mr. Chairman, I won't purport to be any kind of
guru on the stock market, but I would think that the possibility
that insurance companies, with these rate increases, that the po-
tential does exist for improvement in profitability of companies,
and people that buy these stocks may, in fact, be sensing that,
before it actually happens.

Mr. FLoluo. Can you share with us any observations you may
have as to what we can foresee that will improve profitability in
the insurance Industry that is not the case now?

Mr. RUE. Well, certainly our business is a very cyclical business,
as you know, and in the time that I have been in this business, I
have been through a few of these up and down cycles where prices
were very low, and subsequently went up again, and I would be-
lieve that with the rise in prices; that we are going to see a return
to profitability in companies and also I believe a return to stability
in the marketplace.

Mr. Funuo. Would that dictate that perhaps the last item on the
questionnaire which no one said, don't do anything, might have
been the approach that should have been followed?

Mr. RUE. Well, no, I would say notwithstanding that, I believe
that there are certain problems that I stated in my testimony that
do have to be addressed; that is, tort reform, areas of the Super-
fund, and Federal requirements for limits of financial responsibil-
ity.

I believe these are things that are certainly going to have to be
addressed in the long run in order to at least provide cor affordabil-
ity in certain areas of insurance.

Mr. BAILEY. I think I might add the marketplace anticipated that
many of these reforms in the tort system and in the learning proc-
ess of the companies in the pricing of their pr -ducts may improve
the overall situation of profitability as well as the fact that the in-
surance companies themselves are dealing in other areas outside of
insurance today which offers profitability to them in many of the
instances where the prices of their stocks have increased. It is also
those companies who are heavily involved in the areas like health
insurance, which up to this point have been really profitable for
them.
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Mr. FLORIO. One more question for the two of you, the discussion
that Mr. Lent had with one of the previous witnesses about the
antitrust exemption, do either of you have any sense that no one is
asking the question as to why the antitrust exemption should exist
in this clearly interstate business when all other aapects of busi-
ness operated, no one asks why someone should have an antitrust
exemption?

Here the thrust of the questions are why should we even consid-
er removing the antitrust exemption when it is clear that is the ex-
ception to the rule? Have you thought through or is there anyone
that thought through any benefits that could be derived by the in-
surance industry from removing the exemption so as to allow for a
higher degree of competition to allow the marketplace forces to op-
erate in a more effective way?

Mr. BAUZY. Well, I think that the recent down cycle of the
market doesn't give a lot of credibility to the idea of more competi-
tiveness in the marketplace. I think perhaps it has been too much
competitiveness in the marketplace recently. But I think that the
protection of the insurance industry gets or allows them to get to-
gether and to poll their knowledge and pool underwriting results,
which should in effect give them greater credibility for the indus-try to price their products.

They are still at liberty to price their products as they see fit,
and by individual companiesbut it does give a pooling of this idea
of large numbers, and what large numbers tells us as far as the
ability to forecast what the premiums should be.

Mr. now). That this is the very opposite of the experience we
are having now. We don't have that. The insurance industry is
saying that it has no capability of making those determinations,
notwithstanding their unique capability to share information be-
tween potential competitors.

Mr. BAILEY. We have not been totally pleased with the sharing of
statistics either, but we think that that potential is there.

Mr. FLORID. Mr. Satagaj, on the commercial insurance movement
in the last couple of years, many States have totally deregulated
the rationale, of course, being that unlike insurance with an indi-
vidual, with an insurance company and a business, the theory was
that arm's length negotiation can take place, and there is relative-
ly equal bargaining capability. That may be the case when you are
talking about IBM or AT&T, but do your companies have some
question about the legitimacy of the basic assumptions of equal
bargaining capability between insurance companies and particular-
ly small businesses that have justified deregulation in the area of
commercial insurance?

Mr. SATAGAJ. Well, we are certainly not dealing on an even play-
ing field in our negotiations with insurance companies. The results
show that what is happening is simply you find you are going to an
insurance company, they inform you what next year's premium is
going to be and that is the end of the subject; case closed. So there
is no real negotiationif regulation is giving us a competitive edge,
we don't see it at this time.

There is simply nobody there. There is no second option to it.
That is really the answer at this point. We are not gaining any-
thing from it.
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Mr. FLORID. We have a copy of the Chamber of Commerce's state-
ment before the Senate, December 3, 1985. There is a suggestion
about considering reinsurance options that would allow the Federal
Government to assume certain risk, promote self-help plans. These
are suggestions for the Federal Government. Improve company risk
management. I know, I didn't hear today. You are talking about
Federal reinsurance options.

Is that something that has been thought through again or do you
continue to feel that reinsuranceFederal actions in the area of
reinsurance should be desirable.

Ms. Sturm. Congressman, I did mention that certainly where
national goals are involved, that the subject of Federal reinsurance
need to be addressed, and it seems to me that as a result of our
further deliberations, you may find that there are other areas
which that should be addressed, and all of those matters are still
under consideration at the chamber.

Mr. Fwiuo. On the Federal Reinsurance Program provisions or
options that you suggest, would any of them be those that Mr.
Hunter and Mr. Nader suggested to us at our last hearing?

Ms. Stumm. I haven't read their testimony, so I can't really com-
ment on that.

Mr. LENT. I might just suggest that the Chamber of Commerce
might have dropped that Federal Government reinsurance idea in
view of what is happening with our budget, Gramm-Rudman and
so forth. The experience at the Federal level in selling insurance
and handling insurance at least in flood and crime and crop insur-
ance, was that the Federal Government took a bath. So I don't
think there are going to be too many Members of Congress who are
going to jump at the idea of taking on what Lloyd's of London has
run away from; namely, getting into the reinsurance business
which seems to be kind of tricky business and one in which losses
are very much on the horizon.

I would like to ask Mr. Satagaj, in testimony that Mr. Rue sub-
mitted to this committee, he says that the PIA is working with the
National Association of Insurance Commissioners, individual com-
panies trade associations and State legislators to resolve these
problems of affordability and availability. He says, further, that
"resolution should be achieved by the end of the State's 1986 legis-
lative session."

There are also, as we know, numerousI know in New York
State, my State, many commissions and committees are examining
this issue. In your opinion, what progress is being made at the
State level?

You can report to us on addressing these affordability and avail-
ability problems.

Mr. SATAGAJ. Short term we are seeing some results. I forget the
correct terminology, assigned risk pools are helping, MFA. We are
getting short -term results in working on State-by-State basis. I
think the process, if you are involved with any national reform
that takes place at the State level, is even much slower than deal-
ing with the Congress and getting some results, because you are
working with 50 States agreeing on some plan, so the progress is
slow.
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We are doing it. It is progress, but for somebody who has insur-
ance premium problems coming up today, telling them wait for
next year or next year's legislature, we are going to have the prob-
lem solved isn't a good solution. Take the local area, the Virginia
legislature is out of session or going out of session shortly, so you
are not going to get a solution.

Yes, we are working. Everyone is working, but it is slow.
Mr. LENT. Mr. Bailey, you make the point that your association's

president, Mr. Taylor, said that underwriters are trying in most
cases to find a way to get out of writing a new piece of business. If
an insurance company can make a profit selling a specific type of
insurance, why would it not be willing to sell that insurance?

Mr. BAILEY. Well, I think the obvious answer is that it would be
willing to sell that insurance if it can make a profit on that line of
insurance.

The problem is that the companies have tightened all of their
underwriting. It is something that has invaded the entire area of
underwriting. We seem to talk always in terms of difficulty to
place liability risk. But in truth and in fact each day we are con-
fronted with the renewal of across-the-board accounts, both proper-
ty insurance, the liability insurance, the fleet insurance.

The problem that has been created for the insurance industry
partly by their own doing is such that their underwriting all the
time in a very difficult way. They are trying, it seems to us, many
times to find reasons not to renew and account rather than to
renew that account.

You have to also understand that in thefor example, as these
companies work so hard to protect their ratings in Best's Guide,
which everyone looks to as a company's rating. They work so hard
to protect those ratings. You know there is a proscribed formula
they should not write about more than two times premium to sur-
plus. That is a rather strange type of thing because when the
market was soft, and the rates were extremely low, they could
assume much, much greater risk for much less premium. And yet
that was all right.

The ratio to surplus, today, when they are trying to get the pre-
mium back up to where they should be, or where they say they
should be for risk, that they are insuring, this causes them to have
to cut down on the amount of risk that they are assuming the
physical numbe : of accounts that they are renewing.

So it becomes a very difficult matter which we deal with in every
area of insurance, not just in the liability area.

Mr. COATS. Mr. Bailey, isn't it also true that even though there
are lines of insurance, that insurance companies would like to
write today, that there is a capacity problem in the industry, lack
of adequate reinsurance, and the need to, in some cases, get re-
serves and ratios in better balance? But isn't that capacity problem
preventing some insurance firms froth writing?

Mr. BAILEY. Yes.
Mr. COATS. Coverage that otherwise would be profitable?
Mr. BAILEY. Yes, that is true.
Mr. FLORIO. I forget who it was that made reference to merger

policy on acquisitions, presumably in the context of insurance com-
panies in their capacity as financial institutions becoming involved.
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Is it the case that financing such an endeavordoes that detract
from the capability of having the reserves the gentleman from In-
diana talked about, because you have got your money into invest-
ment, and therefore you can't have the reserves needed, surplus
needed for premiums.

Is there imy correlation or relationship between participation or
involvement m acquisitions or investment decisions, and therefore
reduction of the capacity to become involved in insurance.

Mr. BAILEY. Mr. Chairman, I really can't answer that because I
don't know. I suspect that generally, so long as these investment
opportunities continue to constitute the asset value of that compa-
ny, it shouldn't terribly affect their capacity to write business.

But I honestly do not know the answer.
Mr. COATS. My off -the-cuff response to that would be that unless

the insurance company that is buying out anoth°r company is
buying a financially solid company, that is not going to happen.
They are not going to merge with or buy an insurance company
that is in worse shape than they are or that has a lower reserve or
less capacity and put them in a more disadvantageous position.

The goal of the merger ought to be to increase capacity, to in-
crease the ability to write more insurance, to write better coverage.
i can foresee a situation where perhaps on short-term situations
you might be willing to weaken your reserves somewhat in order to
expand your future coverage, but in most cases, I would think a
prudent investment would dictate that those are the very first
thing you look at, and that in most cases you do make that acquisi-
tion in order to expand your ability.

Mr. TAUZIN. Mr. Chairman, I was speaking to a Texaco official
the other day and asked him if he thought that injury award had
gotten excessive lately, and they had a rather strong opinion on
that 3ubject.

I think, however, the incident most recently that sort of empha-
sizes the problems we are getting into in this area, involved the
visit I had from a representative of the American Medical Associa-
tion, who often comes to see me because of our committee's juris-
diction in that area, to discuss issues. Please don't, as a govern-
ment, start legislating and limiting doctors' fees in this country.
But this was a peculiar visit because the representative was in to
see me about cosponsoring a piece of legislation to limit attorney
fees in malpractice cases, which I think sort of amplified the
manner in which we are not only getting into this problem, but ap-
proaching it.

The Chamber of Commerce is here testifying about a survey, aw-
fully interesting result with reference to businesses belonging to
the chamber, and, Mr. Satagaj, with reference to small business
problems with insurance, it occurred to me the chambermost
small business groups also represent small businesses that include
insurance companies, and big businesses, including insurance com-
panies and attorney firms, so that some of the players within that
area that impact upon the problems associated with the area, and
also members of your association which make it very interesting to
see some of your recommendations.

Congress is looking at limitation of liability statutes. Right now
in Merchant Marine and Fisheries, we are looking at limitation of
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shipowner liability. We are looking at the Jones Act reform on li-ability for accidents and injuries on vessels' offshore activities. As
you know, product liability is before the Congress.

In many of these instances, the Congress and State legislatures
are being asked to come in and actually fix some cap on liability as
a solution to the insurance crisis that is descending upo i many
towns and businesses in the country.

You didn't speak to liability caps to a large degree, but I wouldlike to hear particularly your two observations onMs. Shaine
firstwhat is the chamber's position on a naticni system of liabil-
ity caps?

Ms. SHAINE. It is still under analysis. I can give you an impor-
tant response, if you want to hear one.

Mr. TAUZIN. Yes.
Ms. SHAINE. Seems to me that we are approaching that kind of

circumstance, and that it recognize that what one does carries with
it an inherent risk, and it has to be made obvious. So, if you get on
an airplane, part of that is your own risk, so perhaps then a cap on
what is paid out although you should, seems to me, have the oppor-
tunity to get further insurance on your own for that kind of cir-
cumstance.

If caps, however, are done on a State-by-State basis, then the
venue for suit will be chosen based on where the caps are.

Mr. TAUZIN. Mr. Satagaj.
Mr. SATAGAJ. We are looking at it as well. We are looking at

alsowe are definitely entertaining that. Probably our main reser-
vation at this point, again, is how you set a figure as the cap itself,
and whether it is done on national or State level. We consider that
in that range of tort reform. Definitely cap is one issue.

Mr. TAUZIN. Let's talk about for a second if indeed a cap may be
one of the recommendations made. I was speaking before the Mari-
time Association Bar in New York about a month ago, and asked
members therewe are talking about the ship owner liability
where they are experiencing problems with malpractice insurance.
And of course, they are. It is a growing problem for attorneys aswell.

I think when it reaches crisis proportions in the Bar, you may
see even more ability to deal with the problem, but when you dis-
cuss caps, almost immediately the question comes up; is there a
trade in automatically built or loss of defense to liability. Let me
be specific.

We went to no-fault insurance and workman compensation inthis country a long time ago because we felt that a worker
shouldn't be denied some recovery because of all the defense that
businesses or employers would throw up against to recover such as,
well, you assumed riskwhen I work next to the next guy or you
consider it to the accident because of some small, tiny 1 percent
feature. So you get no recovery at all.

We felt, wait a minute. There ought to be recovei.,. in all cases,but we can'tthe liabilityso that worknow recovery where
they hit them in the head with the hammer or anybody does it for
liabilitythere is a limit on what they are to recover in most juris-
dictions.
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Is there, in your view, somecan we discuss on that level some
systems of caps limiting liability in a trade for which some defense
to liabilities would be surrendered?

Mr. SATAGAJ. My answer is more a question of priorities. I think
that for us the case of a lot of problems is the liability statutes
under which you can get an award, so I think our preference would
be to work on that Instead of cap, because a cap or the award is
merely a symptom of cause, the cause being the particular cause of
action you can sue under. So, in that sense it is not a tradeoff. It is
a questioniestion or priorities.

priority between the two would be to go to the cause of
actioncan't do that, then go to cap.

Ms. SHAINE. That is a reasonable set of priorities as each of you
have said. The whole panacea of solutions is open to examination.

Mr. now°. Time has expired. The gentleman from Texas.
Mr. FIELDS. Thank you, Mr. Chairman.
Mr. Chairman, I am fortunate to have rh relationship with one of

the witnesses, Mr. Bailey, since we serve on the board of trustees of
Baylor University together. So, I am thankful that we have this re-
lationship, Mr. Bailey.

We listened to the problems discussed among the different wit-
nesses, and it really brings a question to my mind. It was one thing
I tried to ask the prael earlier; that is where should this problem
be addressed? Should it be addressed in our instance in Austin, TX,
or should it be addressed here, and if it should be addressed in
Texas, what is the State of Texas doing about this particular prob-
lem?

Mr. BAILEY. My answer is, of course, that it should be addressed
on the State level, I think, where it properly belongs. I think that
the States are in a better position to deal with the problems within
their States because the rules of law and evidence that apply in all
of these cases that are identified by the States are something that
they are accustomed to dealing with, and can deal with better.

We are trying thereour State board has taken some very hard
stands as far as cancellations are concerned, as far as interim pre-
mium adjustments are concerned. We have set up one of these
market assistance programs, and this type of thing is taking place
and also there is quite an effort going on within our State.

And I think all States for some form of tort reform, will give an
opportunity for the States to react to these things.

I think one thing we have to understand, it is very easy for us to
place blame on the State legislatures or on the State insurance
bodies,_ because rates were allowed to be charged over the past few
years that were inadequate, and in effect caused the companies to
suffer great losses. Now, it is easy to place blame there.

We say that States have the authority to see that the rates are
not unreasonably low, or unreasonably high, but I think we also
have to realize, as a political reality, that it is very difficult to
mandate the rates not be that low, when in fact the people are
thrilled to death to see the rates going that low.

I can testify to you how to experience that for the early 1980's up
to about 1984, my customers were thrilled to death with policies of
insurance that I was taking to them and the rates that we were
charging them, because they were almost without fail somewhere
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in the area of 60 percent below what would be manually decried in
those cases.

And I have seen many policies of insurance, programs going at
90 percent of manual rates, and no one ever complained at those
points, and so that puts a great deal of political pressure on the
insurance departments, and on legislatures of those States, not to
jump up and down and say, hey, you have got to raise those prices.

You yourselves, I think, would admit that it would be very diffi-
cult for you when a constituent came and said my insurance com-
pany tells me they will give me this insurance 40 percent less than
you charge, but you won't let them, so these things become very
complex issues.

And it is very easy to say that the proper regulation was not
achieved at the state level or among the regulatory authorities, but
I think that we have been through that period, and I think that we
are now in a period of restoration policy rating, and I think that a
lot of lessons have been learned hopefully that will not be forgotten
for a long time.

I, personally, think that the marketplace will ultimately solve
this problem to a large degree. There may be some forms of liabil-
ity coverage that will never be available again. Right now I would
pick pollution liability as the prime example, unless specific
changes are made in the joint and several responsibilities.

But, basically, I think the market will come back, will come back
more readily than we anticipate, because what we must remember
is the bottom line is the companies must get back to a break-even
or profitmaking situation, and when that occurs, you are going to
see these markets return. That is not to say we shouldn't do every-
thing we possibly can at the present time.

I sit there, I am sure the other gentleman Mr. Rue does. We
labor every day. We are the ones that have to go out and tell you
that we cannot find coverage, or that there is a very high price for
what we are bringing to you, but these facts must be faced until we
can get the market in a position again where we can underwrite
with sensibility and with reason, and I think that is what is being
done at the present time.

Mr. FIELDS. Thank you, Mr. Chairman.
Mr. nano. The time of the gentleman has expired.
Mr. Luken, we are pleased to have you with us. Mr. Luken has

asked permission to ask quick questions. Without objection, Mr.
Luken is recognized.

Mr. LUKEN. I thank the Chairman.
We have dealt with this in the other subcommittee, the Health

and Environment Subcommittee on Products Liability, and the two
are intertwinedobviously, the subject of insurance and the sub-
ject of liability and, of course, products liability. And I want to con-
gratulate the Chairman for a very timely hearing. This is a real
service that he is pushing forward on this.

In the Senate, Senator Danforth has a bill, and I just want to
confine my questions, since the rest have been covered very well, to
getting an opinion or some thoughts from you as to what you think
is happening on that legislation.

Senator Danforth has a bill, I believe, which provides for tort
reform as an alternative way to go on a products liability case, or a
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so-called administrative remedy, which really isn't administrative
but it does eliminate the strict liability issue.

Do you have any comments on that, Mr. Rue, Mr. Satagaj?
Mr. SATAGAJ. I do. We do have a position on it. We support the

product liability bill that is going through.
As you probably know, back a little while ago, it lost momentum.

It failed to get enough votes to get out of the Senate Commerce
Committee over there. The recent attention that is being addressed
to this issue has given it a new life, and it is moving forward.

It has changed radically. Perhaps from the business community
standpoint, it is not what we originally would have liked to have
seen, but it is progress. It is moving forward.

One of the things that was changed that might be a little trou-
ble, I think, to the small business segment in terms of getting the
small businesses out of the chain.

Typically, the lawsuit starts with suing everybody in sight, in-
cluding retailer on up the line, and that is one of the concerns we
have, of course, is that we are pulled into a lot of liability suits
where we don't feel that the small business person in that situation
should be pulled into it, and that is one of the concerns we still
have, but generally we are supporting what is going forward.

My understanding is there is a good chance it will move forward
in the Senate.

Mr. LtmEN. I would like to see some progress.
Mr. Rue, do you want to add anything?
Mr. Rua. I was just going to say that PIA also supports tort

reform in the product liability area. I think it is important that we
address areas like this, because it is the problem of affordability
that these pieces of legislatior hopefully will address.

Again, the marketplace in time may in fact make more of these
coverages available. The problem is that prices may continue to be
very high for many consuriN.

Mr. LUKEN. Of course, par. of it is the tort reform, which has
been around, kicking around for a long time. It boils down to some
of the things the gentleman from Louisiana mentioned, and you
were discussing, limitation or at least a sliding scale, you might say
a sliding scale for contingency fees and limitations on punitive
damages.

Personally, I don't have too much of a problem with those. I
would have problems with totally eliminating contingency fees. I
think that would deny many people representation. At the
moment, I would be looking favorably on some kind of a sliding
scale.

In any event, some effort at tort reform, and I am glad to see
that is moving, and I thank the chairman.

I will yield back the balance of my time. I thank the chairman
for the opportunity to appear, especially to listen today.

Mr. FLORIO. Thank you very much.
Does the gentleman from Louisiana seek recognition?
Mr. TAUZIN. Thank you, Mr. Chairman.
I know we have combined the panels. This is the last one.
I wonder if anybody on this panel is ready to support the notion

that either at the State or Federal levels there ought to be a limita-
tion on the outside investments of insurance companies.
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As you know, the earlierpan el discusried that, and you did too,
Mr. Bailey, the fact that while investments were going good, premi-
um payors benefited, but when the investments go bad, you get
sort of a double whammy.

You not only have to catch up with the premium increases that
you didn't incur, but you also have to start subsidizing the losses
on the other side of the insurance programs, the insurance compa-
nies' whole business operations in effect. They are looking for some
help somewhere, and the premium payors are the easiest place to
go when business is bad.

We limit utility company investments. I realize insurance is not
a utility.

Do any of you support the notion or suggest that we ought to
look at that area on the national level or perhaps on the State
level?

Mr. BAILEY. I wouldn't support the idea necessarily. I would
point out a part of the complication of this is that so many of the
States have laws relating to the investment of insurance companies
that operate within those States, requiring specific amounts or per-
centages to be invested within that State, and of course, that would
not necessarily preclude stating the type of investments that they
might make, but I think that that while it could seem good under
certain circumstances, could also preclude them from making some
very wise investments in other circumstances.

Mr. RUE. I do believe that this is addressed quite adequately at
the State levels as far as the investments the companies can make,
in looking at their financial statements and their list of their port-
folios and holdings which would suggest that they are probably
pretty conservative.

Mr. FLoino. Will the gentleman yield?
Mr. TAUZIN. Yes.
Mr. Flom. I thought the gentleman before in his previous

round of questioning was going to ask about anyone's enthusiasm
for limits on liability in return for administrative compensation
using the workmen's compensation system.

Can I ask the question in that form? Any enthusiasm, since
there is so much enthusiasm, particularly not only this panel but
most of the panels that we have had today, and in previous cases,
there is so much enthusiasm for limiting liability. There is clearly
a point beyond which you can limit it when you arrive at unfair
outcomes. People are obviously injured.

Is there any sense that the approach of reducing access to the
courts through the litigation process, the traditional adversarial
process, in return for some sort of an easier administrative process
whereby people who are injured can receive compensation? Is this
something that perhaps the Chamber of Commerce has given any
thought to, or anyone else?

Ms. Simms. The proposal that there be arbitration groups areas,
expert witnesses dealing with these matters rather than going
through a long and involved litigation process appears to be one of
the courses that the chamber is going to endorse, although that
move is before the board next week, and it seems to me that that is
along the line that you are talking about.
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If the process were simpler, if the arbitration process were sim-
pler than access to the courts often is then perhaps that is a trade-off.

Mr. FLORIO. You are talking about a national system?
Ms. SHAINE. No.
Mr. FLORID. You are talking about national product liabilitylaws?
Ms. SHAINE. Yes.
Mr. Amu°. Why would we not be talking about a national

system as a tradeoff?
Ms. SHAINE. You ask a good question. The preference of mostbusiness people is that insurance regulation continue to be at theState level.
Mr. FLORIO. We are not talking about insurance regulation assuch. We are talking about national limits on tort liability.
Ms. SHAINE. No, although even if those were set at a national

level, that would not prohibit one from implementation of an arbi-tration process at the State levels.
Mr. FLOIUO. I understand what you are saying. I am not even

sure you think that the logic is parallel.
Let me just raise one last question, because I think it is impor-

tant to realize that in the enthusiasm that all seem to have for lim-
iting liability, there is a point beyond which we go and can go, andin many instances have gone already, that doesn't make a lot of
sense to the American people. For example, truck insurance; Ithink there is the perception out there in the public that some-thing is amiss on the Nation's highways.

We see in the States there is this movement to try to pull over
trucks, and the information I have in my State and a few otherStates is that two out of every three trucks that are pulled overdon't have front-end brakes. Whether that is a combination of reg-ulatory failings, and in some instances it is, because the bureau of
motor carriers safety is not enforcing its own regulations with
regard to front brakes, whether it is deregulation, which is in asense putting a premium on the bottom line, and if you have totrade off on maintenance, that is a problem.

The perception is that the administration is going to be advocat-ing the ICC be eliminated, which passes on fitness of carriers, so it
is clear that something is happening which may very well be
making the situation more dangerous.

Now, we or son :one comes along and says it is clearly a more
dangerous situation out there. There is more probability of peoplebeing injilred, but our response to this problem is going to be limit
liability for those who may very well be clearly injured.

You reach a point where social instability occurs, if there are too
many people feeling that injuries are occurring that there is no re-
alistic remedy, so the balance has to be struck, and I think that is
what we are trying to do.

I thank the gentleman for yielding.
Mr. TAUZIN. I would like to just follow up on that, however, in

that there have been some balances established in that process in
some of the no-fault systems that may deserve some attention.

For example, in many of the no-fault insurance systems, there is
a thing called a threshold, where the threshold of injury must be
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breached before you have access to the courts. Otherwise you are
back in either the arbitration or the automatic award position, so
that you eliminate a lot of the litigation in most of the ordinary
injury or damage claims, and yet you preserve for the severely in-
jured individual in one of those cases a right of recovery beyond
the ordinary limitation of liability at might be in a no-fault
system, so that there are some chet.points and remedies I think
we can discuss as we talk about limitation liability. And one of
those is indeed trade.

Do you want an administrative process? Do you want a national
one? When will it go into effect? At what threshold will it stop, and
the injured citizen who is so severely injured has a higher rate of
recovery?

Those are all things I hope, frankly, in the recommendations you
will be making to us on the national level, you think and discuss,
because indeed the chairman is right. The balance is going to be
critical here.

It is not just a question whether we can insure America. It is
also a question whether or not we are going to do it in a fair
manner, that adequately compensates someone who is injured
again through somebody else's fault.

Mr. LUKEN. Will the gentleman yield?
Mr. TAUZIN. Yes.
Mr. LUKEN. In connection with the chairman's question, could I

ask the chairman, does your question in regard to the tradeoff in-
clude an option for giving up the right to go on the tort as opposed
to going on the administrative, or does it go both ways?

Mr. FLoitio. If the gentleman would yield, the point I am trying
to raise is that limitations of liability should not be end goals in
themselves. The overall goal should be to reduce injury so that li-
ability awards would not occur, or if injury does occur, people are
appropriately compensated, and that all of those considerations
have to be rolled into the discussion.

If one is going to talk about structural limitations, statutory limi-
tations on liability, one has to acknowledge the fact that there may
be legitimate injury that has to be compensated for, and in at-
tempting to make the system more efficient, it may be that there
are other things that can be done to pi (wide for efficiency of ad-
dressing injury, and an admistrative system might be one of those
types of things.

So all I am suggesting is that in our enthusiasm, not only in this
panel and the previous panels in our previous hearings, to deal
with liability and product liability limitations, in the interest of the
insurance industry, in the interests of the business community that
is dealing with these very high insurance fees, that we have got to
also take into account appropriate systems for dealing with legiti-
mate injury that perhaps haven't been addressed with as much
force as perhaps they could be.

Mr. LUKEN. If you will yield back further, I think the gentleman
makes a very cogent point, and I was only dealing with the narrow
issue on the liability, which I am sure you will be discussing in
your further responses, because as I understand it, again, in the
Senate that the earlier bill did not provide the option.
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But now the administrative remedy is only an option for a
tiff or a claimant, that the claimant hat. 90 nays or 60 days or someperiod of time in which the claimant can go the tort route, can go
to the court route, and failing to exercise that right within a cer-
tain time or give such notice, then he or she must go the so-called
administrative route.

I think that looms as a very important point in arriving at any
consensus on legislative remedy.

Mr. FLORIO. The time of the gentleman has expired.
Mr. Bailey.
Mr. BAILEY. Mr. Chairman, I ,gist wanted to comment. I think

your observation is very good conwrning eome thilg being done to
alleviate the losses before they ever occur.

You raised this question earlier with the panel here. Was there
any correlation, you said, between the efforts to prevent loss and
ultimate affordability and availability of insurance, and certainly
that should be something that does have a direct correlation.

I have a client right now who is just finishing about $900,000
worth of work at that particular business dealing with life safety
measures, the installation of sprinkler systems m places of high
population of employees, various things of this type. Because they
were willing to io that, they are able to get insurance, and theyare able to get it at at least a more reasonable cost than they
would have been able to, had they net done things.

For years the insurance- industry has plact great emphasis on
safety engineering, but in 'Imes of soft market, they became rela-
tively unimportant. We would receive these recommendations from
safety engineers, and we would sort of toss them aside, the insured
would. No big deal, and the insurance company wasn't pressing
them to get these things done, because they were willing to under-
write their business, because of cash flow.

Now we are seeing a tuna around in that. We are seeing safety
engineering come back into its proper perspective, I think, and the
customers are being told these things must be done, if you are to
have insurance. All in all, it will produce a better place for people
to work. It will reduce losses in the future, but it is a difficult thingto go through.

Mr. FLORIO. Let me just raise the point. I agree with what should
be done in the hard market. You have described what happens in
the soft market, but is it the case that anyone is doing that at this
point?

The people I to ft_ to, th business people I talk to, are saying that
the insurance industry people don't want to talk to us at all, that if
it were a matter of installing sprinklers, if it was a matter of pro-
viding for a higher degree of protection in environmental matters,
we would do it.

Let them give us some direction, but the industry doesn't appear
to want to do that, and as I made comment earlier, the feeling on
..he part of some people is that the only way that that will happen,
that the insurance industry will take ca borne of those traditionally
regarded public responsibilities, will te when someone else is will-
ing to do it, some potential competitor.

Mr. BAILEY. I think some of kith is going on. They are coming
back and reinstituting these safety precaution measures and safety

451



449

engineering. Surely some of them are simply saying we don't want
to talk to you at all. There has been an overreaction.

We have never denied that as part of agents, because we see it
on a daily basis, what we think is overreaction, but I think there is
definitely a resurgence of that that we are seeing today.

Mr. RUE. I think, Mr. Chairman, that that problem exists in the
certain lines where there are serious problems, that is, municipal
liability, pollution, day care to some extent. But I know in my own
office I am seeing a great deal more of risk reductions and concen-
trating on ways various businesses can reduce potential insurance
losses, and frankly I have found a good response from many of our
carriers.

I would also like to comment just briefly about the question you
asked earlier about the exemption under antitrust.

One of the things that I have found in my office, and I know
many agents across the country have found, that the salvation to
them in this type market eind to their clients have been the small-
er regional companies that do not do business throughout the
United States. These are the companies that benefit most from the
exemption under antitrust. They are not large enough to gather
enough statistics to form a viable opinion underwriting on the
amount of money that should be charged for a risk, so they use the
basis of the statistics of the industry as a whole to base their pric-
ing.

Mr. now°. Is there any validity to the argument that has been
raised by some that when ISO, for example, submits the rate in the
automobile industry in New Jersey, it is a rate that is in a sense
averaged out for everyone off of their experience, and that the
averaging-out process is protecting the less competitive producers
who in a marketplace model would be shaken out, so that you
would have reinforcement for the more productive insurance com-
panies to provide better rates, but for the averaging process that
comes as a result of antitrust protection?

Mr. RUE. Well, they do in fact provide an advisory rate, but in
periods of competition, when the industry is in a healthy position,
it is not usually the ISO rates that are followed, it is normally a
deviation from that.

Mr. nom°. In the automobile insurance industry we have not
seen a whole lot of competition, at least in my State.

Mr. RUE. That is certainly true in New Jersey.
Mr. BAILEY. In automobile insurance rates?
Mr. Funuo. Yes.
Mr. BAILEY. That has not been the case in Texas. row there are

some changes being made, but I think some of the States you have
seen a lot of competition. We have been in a process for the last
several years of deviating from the State rates by 10, 15, 20, 25 per-
cent.

Mr. nom°. But that is competition in coverage, isn't it?
Mr. BAILEY. No.
Mr. FLORIO. Certainly you can get better rates if you don't have

as extensive coverage.
Mr. BAILEY. No, I am talking about coverage rates. We have seen

extensive competition. Now the companies are underwriting in a
much stricter fashion.
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Today WE can offer, say, a 15 percent deviation on a personal
liens automobile out of our office, but the standards of underwrit-
ing that apply may say that no member of that household can have
had a speeding ticket. In other words, it is very strict underwriting,
but we are still offering those type competitive rates. We are doing
it every day.

Mr. Flom. Is that underwriting directed towards individual per-
formance records?

Mr. BAILEY. Individual performance records, yes.
Mr. FLORIO. I might call you back if we take up unisex insurance

coverage, because that was one of the arguments t. .,t some made
as to justifying that type of--

Mr. BAILEY. I will never refrain from discussing sex.
Mr. RUE. Even in your state, Mr. Chairman, there are some com-

panies that are deviating from ISO rates.
Mr. FLORIO. Let me express my appreciation for this very inform-

ative panel's participation here today. Thank you very much.
We are now pleased to have as our last witness a distinguished

Member of the Congress who has taken a very active role in at-
tempting to address the problem which is the subject of this hear-
ing, the Honorable John Porter.

We welcome our colleague to the committee. His statement will
be made a part of the record in its entirety. He may proceed as he
sees fit.

STATEMENT OF HON. JOHN E. PORTER, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF ILLINOIS

Mr. PORTER. Mr. Chairman, thank you for allowing me to testify
this morning. Let me commend you for holding these hee-ings on a
subject that I think is of terribly great importance to our country.

I too have a written statement for the record. I would prefer that
we simply leave that there, and let me talk with yot.. for a minute
or two about some of the things that I have seen happening and
some suggestions I have for you to consider.

First, some of the horror stories. Mr. Chairman, I have a park
district that is going to pay 50 times more for liability insurance
this year than just 3 years ago. In fact, the amount that they are
going to pay in terms of a premium for this year is five times
higher than the total amount of claims that they have ever had
during the entire time the park district has been in existence.

I have got paramedics in one of my small towns that can't get
any coverage at any cost. They are worried about not providing the
coverage because they are going to be sr Id for not having paramed-
ics. They are in a catch-22.

I have a high school in Winnetka, one of the preeminent public
institutions at the secondary level. We were going to, until 3 days
ago, shut down their entire athletic program because they couldn't
ge, any coverage.

I have many towns, one of them called Northbrook. They have a
sledding and toboggan hill. They have got to shut it down because
they can't get coverage.
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I have got a town, Highland Park, with a 387 percent increase in
their premium for this year. 387 percent. Their taxes are going to
have to go up a lot to pay for it.

We have companies that can't put their products on the market
because of the cost of product liability coverage and still bell them
at a profit.

We have got production of essential vaccines, as you know, that
protect our children. We can't get them out on the market because
there is no liability insurance available.

It seems to me that this is a crisis that once was a medical mal-
practice crisis, once was a product liability crisis. Now it has
reached the stage where it reaches every school district, every mu-
nicipality, every park district, every township, every fire protection
district, and all the rest, and it reaches people directly and individ-
ually and hits them in the pocket books, and it is time that we did
something about it.

It is a problem that ought to be solved and addressed at the State
level because the solution lies, I think, not in changing our insur-
ance coverages or regulating insurance companies, but rather in
addressing problems of the tort system itself.

The tort system itself has been traditionally under State control
primarily and it is there where the issue ought to be addressed.

A recent suggestion was that we have some form of Federal rein-
surance. Let me say, Mr. Chairman, that that is the worst idea I
have heard in a long time. Obviously, all that does is to push the
problem to a different level, to use different resources to pay the
same costs, and never address the real problem itself at all. That
strikes me as continuing what we have in place, and that is a tort
system that has become a comprehensive social insurance plan
rather than simply the attempt to right wrongs that are the fault
of one person as opposed to another.

I think that what we have to e) at this point in time is to urge
the States to act. I think we need to threaten and maybe actually
to put into place some sticks that would force comprehensive
changes in the tort systems at the State level.

Two elements of those changes it seems to me are absolutely im-
portant, absolutely essential. One is to put a cap on noneconomic
loss recoveries. Two States, California and Indiana, have done that
to good effect. I think without that you are talking about an insur-
ance situation that simply can't be rated and the problem will con-
tinue.

The second is to urge States to do away with the doctrine of joint
and several liability, at least for those responsible for less than half
of the fault in any case.

A third one also essential, I think, is to shorten up statute of lim-
itations and discovery periods.

These are matters within the purview or tha States, obviously,
but I think the Federal Government car say, "Look, this problem,
while it isn't a Federal problem in the overall sense, is a national
problem, and there are today alid will be in the future, unless
something is done, demands for national solutions. We will have to
go to that point unless you are willing to act and act quickly and
act decisively."
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My own State of Illinois last year passed a plan that included re-
quiring insurance companies to keep coverages in place, and hold-
ing down the rates of increase. That is not a solution to the prob-
lem; that is simply putting a band-aid in place and shifting it to
other people. So it seems to me that those kinds of solutions that
some of the States are offering are not the way to get at the main
problem.

The way to get at it is very clear. It has to be a solution designed
to change how the system works, and how the recoveries are made
and to put some element of fairness and predictability into it.

If you look more broadly, surely we ought to facilitate removing
from the medical profession those people who are not competent
and who are not providing services at a professional level.

I heard, Mr. Chairman, recently of a suit that was brought
against a peer review commitvte by a doctor under the Antitrust
Act, saying that their judgment 3f his medical capabilities, which
would force him out of practicing at that particular hospital, was
obviously designed to stifle competition in providing health care
services. As ridiculous as that sounds, I wouldn't doubt that some
judge somewhere might decide that that is in fact true.

We ought to give to those in the peer review process antitrust
immunity, and maybe even antidiscrimination immunity, so that
those kinds of suits can't be brought, and so that pressures can be
brought to bear on the providers who are not competent, and who
push up the rates of insurance to cover themselves.

I think at this point, Mr. Chairman, that what we in Washington
ought to do is to look at what kind of pressure we can bring on
States to actually address the problem, to do those things that are
necessary to make the insurance coverage rateable, to make the
system fair, so that it operates in an equitable way for all claim-
ants upon it. Only in that way do I think we are really going to get
a solution to the problem.

I appreciate the opportunity to testify.
Mr. FLORIO. Thank you very much.
[The statement of Mr. Porter follows:]
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TESTIMONY OF

CONGRESSMAN JOHN E. PORTER

Mr. Chairman, today we in Congress are being sought out at every

turn by people at home who are shocked and bewildered by the sudden

high cost or complete lack of liability insurance. This crisis

touches every business, every professional person, every local

government official, every consumer, every taxpayer.

I can cite innumerable examples from my district. The Northfield,

Illinois Park District will pay fifty times more for liability

insurance this year than in 1983. The annual premiJm quoted for

1986, 820,000, is five times higher than the total amount of claims

in the history of the park district. Doctors are retiring early

from high-risk specialities; the jobs and new products of small

manufacturers are being lost to overseas competitors because it is

impossible for them to get product liability coverage and still

operate at a profit; school sports programs arc dropped; production

of essential vaccines to protect our children against polio and DPT

lapses because no liability insurance is available. Small

businesses like pest control companies are trapped in the Catch-22

of being required to carry insurance to be licensed but being unable

to find or afford insurance and prohibited from forming self- insured

risk pools.

These are just a few instances, but they highlight the negative side

of the "liability explosion". When exterminators cannot get

coverab-, then we have rats, roaches and disease. When schools
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cannot offer sports programs and municipalities cannot run emergency

rescue vehicles, then our youth and elderly will suffer. When our

businesses cannot make a profit, then jobs will disappear. When

local governments face outrageous suits, the taxpayer picks up the

bill. The mounting national catalog of horror stories and

unfortunate consequences of the liability explosion is just

mind-boggling.

Disbelief, outrage, despair are natural reactions for those whose

actions and livelihoods are jeopardized. We in Congress are

terribly concerned, but we must also guard against misdiagnosing the

problems and misprtscribing the solutions. The problems and the

solutions for the liability crisis, like the elephant described by

the six blind men, take on a different character when viewed from

the perspective of product liability, or environmental liability, or

professional liability, or local government liability.

The very best role for the Congress at this point is to help state

governments and our constituents look beyond their outrage, despair,

and paralysis to find concrete solutions. This is why I applaud

your subcommittee's interest in holding hearings on this issue.

I would like to make some suggestions about where I think these

solutions will be found and who should find them.
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As one who served in the state legislature in Illinois for a number

of years before coming to Congress, I strongly believe that most of

these liability issues can best be addressed at the state level.

Some states have already taken action to get liability problems

under control. In other states, the conflicts betveen people with a

vested interest in promoting ever-wider definitions of actions

subject to litigation and those who seek to reestablish some balance

has led to paralysis and inaction. This is the case even in areas

like medical malpractice where ten years of experience with the

liability crisis have made it clearer and clearer what needs to be

done.

It is time for us all to face a few fundamental facts. First, the

tort system is not a comprehensive social insurance plan. Not all

wrongs can be righted through the tort system, and certainly not by

dragging "deep pocket" defendants with minimal fault Into suits in

hopes of large settlements under a joint and several liability

standard. C,mparative fault must be reestablished as the standard

to judge the financial liability of minor parties in tort suits.

Second, there must be some reasonable cap, say $250,000, placed on

awards for non-economic losses. As the shuttle tragedy so clearly

brought home to all of us, pain and suffering are very real. When

something unfortunate strikes us or a loved one, there is not enough
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money in the entire world to ease the pain. Judges and juries know

this, too. Some therefore decline to give any award for pain and

suffering; others value it at an arbitrary level, sometimes upwards

of a million dollars.

Without a cap, however, and without a reasonable relationship

between culpability and financial liability, we will soon be living

in ' world without insurance and full of bankruptcy and taxpayer

revolts.

Insurance can only exist where risks are relatively predictable and

can be spread. That is not the case today. Insurance is an

extremely complicated product, one whose price must reflect

actuarial calculations of risk. The capitalization, pricing, and

management of insurance must be monitored carefully and

conscientiously by the state so that consumer interests are

protected. We need better insurance, not less insurance or a

pie-in-the-sky illusion that the federal government can somehow pay

the tab for all the risks that no one else is able to cover.

Caps and the restoration of a comparative negligence standard are

the two most essential elements in insuring that, in the future,

harmed parties will be able to be compensated. If we keep going

with a redistribution approach whicr. seeks compensation for harmed

parties without regard for negligence or cost, we will stifle the

tort *system and wipe out the best means we have for allowing

calculated risks to be taken that will lead to a better and safer

world.

State governments that have not yet acted must face up to their

responsibilities to make these changes and others that will over

time restore balance to the civil justice system. In areas where

they cannot or will not take action, it is likely that the federal

government will eventually have to intervene to insure that this

growing crisis does not continue.
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Mr. now°. Let me just make a couple of observations. You have
suggested that ultimately someone will start advocating national
tort reform, and of course some are already starting to talk about
that.

Mr. PORTER. Sure.
Mr. Flom. Your suggestion is that the States undertake to

make the revisions, the types of revisions you have stated.
I think as a practical matter we are seeing the States go almost

in the opposite direction. The States are taking more expansionist
interpretations of laws. I think in some respects, some have made
the argument that that is a result of the breakdown in the tradi-
tional regulatory risk abatement mechanisms.

In the area of the environment, I am familiar with a court deci-
sion that interpreted the Superfund law to arrive for a right for
municipalities to have the authority that I think we provided to
the State agencies and to the Federal agencies to enforce the law. I
think that interpretation flowed from r. perception by the court
that the agencies that were clearly designated agencies to take the
action, the Federal agency, EPA, and the State agency that could
have those responsibilities delegated to it, were not doing anything
sufficient to remedy the problem. Therefore, the court felt the lati-
tude to interpret the law so as to give to a subdivision of the State,
namely a town, the authorhy to enforce the law.

I think also that came from a perception by the court. I think
this is a characteristic of the court system, that the court doesn't
feel comfortable leaving citizens or communities with no remedy to
deal with a wrong.

Mr. PORTER. Exactly.
Mr. Flom. So that the State level courts are taking on burdens

for which they may not be equipped, but they are doing it because
there is this great void in the law.

The executive agencies, the regulatory agencies, the Congress
and other legislative bodies don't appear to be addressing the seri-
ous problems that are arising. Therefore, the court steps into the
breach, and I say, you may lament that, but unless you are pre-
pared to somehow induce the regulatory agencies to deal with
safety questions, health questions, environmental questions that
are undoubtedly causing serious problems out there, we are going
to be left with that, and we are going to be left with this develop-
ment at the State level.

Mr. PORTER. I certainly wouldn't disagree with what you are
saying. It is clear that the courts feel it their responsibility to allow
no one who has been in fact injured and come before them to leave
without some kind of protection or some kind of remedy.

We have gotten virtually strict liability with respect to products
in the marketplace, and yet there seems to be nothing in place in
this system at all, not only to put a brake on it so it is predictable,
but to make it equitable either.

This is the same kind of situation out of which workers' compen-
sation arose 75 or 80 years ago, and perhapsand I don't suggest
itbut perhaps there is a need for some kind of a complete change
in our entire tort recovery system that would make the whole
system more fair, more equitable, and certain.
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I don't suggest that because I think that it has been in the pur-
view of the States to design those kinds of systems, but this one,
the one presently, for whatever reason, and the reasons you cite
are certainly valid ones, is out of hand. It is out of hand.

The worst thing about it is not that we are spreading costs, be-
cause that is what insurance is designed to do; the worst thing
about it is that we are having insurance companies that have pre-
viously been in there attempting to provide the protection and
make a profit, as they should, saying, "I don't want anything more
to do with this," and we are having people that can't even get cov-
erage now at any cost.

That strikes me as a total breakdown of the system, and indi-
cates that there are problems beyond regulation of insurance com-
panies, beyond controlling lawyers' fees, problems with the system
itself that must be addressed if we are going to solve the problem.

Mr. FLORIO. Let me express my appreciation to you.
Mr. PORTER. Thank you very much, Mr. Chairman.
Mr. FLORIO. If there is no further business to come before the

committee, the committee stands adjourned.
[Whereupon, at 12:40 p.m., the subcommittee adjourned to recon-

vene at the call of the Chair.]
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LIABILITY INSURANCE AVAILABILITY

THURSDAY, FEBRUARY 20, 1986

HOUSE OF REPRESENTATIVES,
COMMITTEE ON ENERGY AND COMMERCE,

SUBCOMMITTEE ON COMMERCE,
TRANSPORTATION, AND TOURISM,

Washington, DC.
The subcommittee met, pursuant to notice, at 9:33 a.m., in room

2322, Rayburn House Office Building, Hon. James J. Florio (chair-
man) presiding.

Mr. FLORIO. The subcommittee will kindly come to order. Mr.
Lent is on his way, so we are going to start, and he should join
with us momentarily.

I want to welcome all in attendance to our third in a series of
hearings that we are conducting with regard to the questions about
the unaffordability or the unavailability of liability insurance. We
are hopeful that we will have a few more hearings before we deter-
mine what action, if any, we will be taking.

It is my hope that we will be in a position to hear from insurance
industry representatives directly in our next hearing. And then the
question that we will explore in some depth is dealing with the
whole series of proposals that have been offered concerning alter-
natives to traditional insurance.

We are hopeful that today's hearing can be of some assistance to
us as we try to understand a bit about the current regulatory
system from those who are most qualified to provide us with that
informationpeople, for the most part, who are at the State level,
particularly in the area of State regulation.

The insurance capacity crisis has spread from medical malprac-
tice and products liability to scores of other areas, including day
care centers, officer and director liability, and general liability cov-
erage for small businesses, as well as municipal and county msur-
ance coverage.

In our earlier hearings, various causes for the present crisis were
suggested. Questions were raised, for example, about our civil jus-
tice system, about the financial practices of insurance companies,
and about the adequacy of the enforcement of laws protecting the
public from health and safety hazards, in other words, risk abate-
ment.

Today we are going to concentrate mainly on the perspectives of
our States in their current responsibilities for regulating insurance.
The views of our State officials are greatly valued by this subcom-
mittee. Forty years ago Congress made clear the primary responsi-
bility of the States for the regulation of insurance. While Congress

(469)
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also said it would periodically review this mandate, history dictates
that we look to the States first for the response to the present diffi-culties.

I think I can speak for everyone on the subcommittee when I saythat we approach this issue with an open mind.
It should not be assumed that because a congressional committee

is investigating this issue that Federal action is the solution. I do
not believe that simply substituting Federal regulation for State
regulation will improve the situation, especially given the rathersriperformance recently of most Federal agencies in enforcing the
laws that they are charged with enforcing, that there is no disputeabout.

On the other hand, just because we have always done something
in a particular way does not necessarily make it appropriate that it
be conducted in Lhat same way for all time. Reassessment is called
for, especially when we are facing, as we are, very different eco-
nomic conditions before us. Therefore, the main purpose of these
hearings is to become involved in that process of understanding
and that process of reassessment.

So we are here today to continue that process. The one thing we
cannot do is to ignore the growing threat to businesses, rticular-ly small businesses, professionals - municipalities, nonprofit corpora-
tions, and others that is resulting tram the insurance crisis.

We have had some testimony, and I have seen comments, that
the problem is almost over--that we now have everything in place
such that all we have to do is wait it out and wait it through. Un-
fortunately, if that process is what we do, there will be a lot of
people who will not be around at the end of the process as we pa-tiently wait it through.

I am very grateful to the distinguished and expert group of wit-
nesses that we are going to hear from today, to provide us withtheir thoughts on this very important subject.

I am now pleased to present the distinguished member from New
York, our ranking minority member, Mr. Lent.

Mr. LENT. Thank you, Mr. Chairman. I would first of all, like to
commend you for continuing this series of hearings. This hearing
should prove to be very helpful in our continued effort to under-
stand the causes of the problems within the property/casualty in-surance market.

The insurance commissioners and the State legislators are, of
course, the regulators of the insurance industry. I look forward to
hearing what they believe is causing the current affordability and
availability problems in the industry; what methods are being used
to remedy the problems; and if those methods are producing posi-
tive results.

A representative of the Risk and Insurance Management Society
will also be testifying today. I will be interested to hear if corpora-
tions are encountering the same difficulties in obtaining liability
insurance as some of the small business persons, municipalities
and professionals who have testified before the subcommittee previ-
ously.

I appreciate the appearance of all our witnesses today, and I am
sure your testimony will prove informative.

Thank you, Mr. Chairman.
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Mr. FWRIO. Thank you very much.
We are now pleased to have as our first witness. Hon. Edward

Zuccaro, representing the National Conference of State Legisla-
tures. Mr. Zuccaro.

STATEMENT OF EDWARD R. ZUCCARO, VICE CHAIRMAN, LAW
AND JUSTICE COMMITTEE, NATIONAL CONFERENCE OF STATE
LEGISLATURES

Mr. ZUCCARO. Mr. Chairman, Mr. Lent, I am Edward Zuccaro,
member of the Vermont House of Representatives. I am very
pleased to be here today to be able to share with you some of the
views of the National Conference of State Legislatures on this issue
of availability and affordability of insurance, and the entire issue
of liability insurance as viewed by the States.

The entire question of liability insurance ranks virtually at the
top of the agenda of, I think, most every State legislature that is in
session. And all of the States are in session, with the exception of
seven. Those Seven that are not in session have,various study com-
mittees that are meeting while they are out of session reviewing
this important topic.

There have been some 1,200 separate pieces of legislation that
have been introduced up to this point. I understand that the State
of New York legislature is presently about to conclude a lengthy
study with regard to this topic, and it has been suggested that once
they have completed that, the New York Assembly is likely to see
that number of 1,200 raised to perhaps 1,500 or so, pieces of legisla-
tion dealing with this topic.

So it is clearly the hot topic of the year as far as State legislatozs
go. The legislatures are responding. There have been comprehen-
sive interim study reports, task forces, commissions, and special
study groups.

NCSL has made tort reform and liability insurance one of its top
priorities. It has conducted a number of studies and surveys, copies
of which have been made available to this committee already.

There were three additional reports that are currently in the
works, one dealing with Federal jurisdiction in the area of liability
insurance, one dealing with regulatory intervention, and one deal-
ing with risk management practices. These reports and studies will
be available for the committee within the next month or two.

In addition, NGSL has conducted a number of nationwiie semi-
nars and public meetings on this topic, which has attracted partici-
pation from State legislators in virtually every State and members
of the industry.

The problems are many and varied. They affect both, as the
chairman indicated, the private sector and the public sector. The
problems deal with unavailability of certain lines, unaffordable
premiums, and in Vermont in particular, the area of municipal li-
ability and dram shop has been a significant problem.

With regard to municipal liability, I would share with the com-
mittee the experience of one very small village, the village of Rich-
mond, VT. Vermont, as I am sure you are well aware, has very few
large municipalities. There are mostly small villages and towns,
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with very, very small budgets, who are run by groups of volunteers
for little or no payment.

The village of Richmond was informed that they would not be re-
newed for the:- selectmen's or village trustees' liability insurance.
And it got to the point that they were unable to replace that cover-
age. And at one point the entire board was prepared to resign,
rather than serve without insurance, and run exposed.

Ultimately, they were successful in obtaining coverage through
other sources, but that is a real and seri. us problem faced by local
governments.

Local governments, I think, have a unique problem in that they
are viewed, to some extent, as being the deep pocket. In those
States that have a theory of recovering for jet and several liabil-
ity, if there is a municipal defendant, that is where the recovery is
going to come from. This is worsening a problem that is already a
serious and difficult problem.

Another problem area relates to tate regulatory practices. The
chairman indicated in his opening remarks, the States have, I
think, to review the adequacy of their regulatory practices and
standards, to ensure that they are adequate to meet the needs and
the problems that are being raised by the current crisis.

Court decisions are also problemmatic. The area of sovereign im-
munity has been whittled away by the courts so that in many
States it no longer affrods the protection it once did, and in many
States, is nonexirtant.

The Vermont Supreme Court recently issued decision which I
thin: '11 have, in the long term, scrim) implies .ions, in that the
court !LA held that the host of a private party was liable for a
guest who became intoxicated at that party, who was later involved
in an automobile accident. There has already been discussion
within the legi-'ature to consider legislation that would reipond to
that court deck_on.

The causes of the problem with regard to liability insurance, I
think, are as many and varied as the problems. In the various stud-
ies that NCSL has conducted and prepared, I do not think that
they have come anywhere near pinpointing any particular causes
as being more significant than others. I think it varies tremer ions -
ly from State to State and region to region as to what causes are
more significant than the others.

The States, I think, are responding to these problems and looking
at the causes in an attempt to deal effectively with the problem. As
I indicated earlier, some 1,200 bills have already been introducei.
The initiative is not only coming from legislative response, but is
also coming in part through the regulatory process.

New Jersey, I am told, has implemented through its regulatory
process, a l rohibition on midterm cancelations. Nine States permit
the establishment of insurance pools. Some 14 States, including
Vermont, have implemented market assistance plans to ensure
availability.

West Virginia is considering establishing comprehensive self-in-
surance funds. New York State is contemplatinr a 60-day mandato-
ry notice for nonrenewals of premiums, and ain liar legislation has
recently pass _d in Washington State.

4&5



463

The State response has not been entirely with regard to insur-
ance, the insurance industry. Some of the response has been in the
area of proposals for tort reforr

Michigan has passed legislation capping awards for medical mal-
practice. Connecticut is looking at limiting lawyer's fees and cap-
ping awards and judgments for pain and suffering.

I understand that New York may be considering legislation to
limit joint and several liability where there is a municipal defend-
ant. Four States have installed centralized risk management sys-tems.

In California, legislation has recently been upheld restricting at-
torney's contingency fees, and that's somewhat of a mixed bag. I
understand that in Illinois, similar legislation has been held to beinvalid.

In Vermont, we have taken steps to give the commissioner of in-
surance authority to mandate the establishment of a joint under-
writing association when he determines thatparticular insurance
lines are unavailable or are available at a cost which is prohibitive.

We are also considering in Vermont, bills which would cap attor-
ney's fees, and would limit noneconomic damages. In addition, we
are considering a proposal which would give a good faith immunity
to local officials when acting in their official capacity.

Because the problems and the causes and the responses by the
State have v. ten so varied, I would say that tie National Confer-
ence of Star,., Legislatures is not coming before you this morning
endorsing any one of these as a particular remedy that we think
should be kinked at.

The various States have different problems that have to be ad-
dressed, and we think that the States are, in fact, taking the steps
necessary to address these problems. Sone of them are short term
remedies. Others are long term remedies.

In addition to the State response, I think this committee has got
to consider, and is interested in considering what the appropriate
Federal role should be. First, it is the NCSL position, and has been
taken by NCSL at genera! meeting and adopted as part of their
policy, to permit , le States to continue moving forward to deal
with this issue.

The potential role of the Federal Government, however, is to con-
tinue its efforts with regard to the areas that it is presently in-
volved in. That is, in the area of envirormental liability insurance,
truckers' coverage, the Price-Anderson Act. And we would urge, in
addition, continued cooperation with NCSL, other agencies repre-
senting State and local governments, and the State and local gov-
ernments themselves.

We would Euggest that it is appropriate, if it becomes ev'dent
that the State and local initiatives are not adequate and are not
working, at that point, for the Federal Government to reexamine
its position and determine what steps would be appropriate at that
point. However, at this point, I would suggest that that would be
premature.

We would recommend and suggest that this committee continue
to hold hearings, to provide a forum for organizations such as
NCSL, for the States, for the insurance industry, and for the con-
sumers, to have an oppertvnity to bring before you what we per-



464

ceiie to be the problems, and the responses that are being made,
and to share with you whether they are, in effect, being successful.

Mr. Chairman, I appreciate very much the opportunity to appear
before the committee and to share with you the position of the Na-
tional Conference of State Legislatures an this issue.

[Testimon / resumes on p. 527].
[The prepared statement of Mr. Zuccaro and attachment: follow:]
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STATEMENT BY

REPRESENTATIVE MUD R. ZUCCARO

ON BEHALF OF

THE NATIONAL CONFERENCE OF STATE LEGISLATURES

I AM STATE REPRESENTATIVE EDWARD R. ZUCCARO OF SAINT JOHNSBURY, VERMONT. I

APPEAR BEFORE YOU TODAY AS A REPRESENTATIVE OF THE NATIONAL CONFERENCE OF STATE

LEGISLATURES. I SERVE AS A VICE-CHAIR OF NCSL'S LAW AND JUSTICE COMMITTEE.

THE NATIONAL CONFERENCE OF STATE LEGISLATURES (NCSL) IS THE OFFICIAL

REPRESENTATIVE OF THE NATION'S 7,461 STATE LAWMAKERS. THE ORGANIZATION PROVIDES

BASIC ISSUE RESEARCH, TECHNICAL ASSISTANCE, COMPREHENSIVE FEDERAL BINv:T AND

FUNDING DATA AND TRAINING SERVICES FOR LEGISLATORS AND THEIR STAFFS. SINCE ITS

CREATION IN 1975, THE ORGANIZATION HAS ALSO SERVED AS THE WASHINGTON, D.C.

LIAISON FOR ALL STATE LEGISLATURES AND HAS PROMOTED POLICIES DEVELOPED THROUGH A

STATE-FEDERAL ASSEMBLY.

I APPRECIATE THIS OPPORTUNITY TO SHARE WITH YOU NCSL'S CONCERNS REGARDING

THE AFFORDABILITY AND AVAILABILITY OF LIABILITY INSURANCE. THIS ISSUE RANKS AT

THE TOP OF VIRTUALLY EVERY STATE LEGISLATURE'S AGENDA IN 1986. EVEN AMONG THE

SEVEN STATES NOT IN SESSION, INTERIK STUDY GROUPS AND POSSIBLY SP,.IAL SESSION

CALLS (IN MONTANA AND NORTH CAROLINA, FOR EXAMPLE) ARE OCCUPIED PRIMARILY WITH

THE CAPACITY CRISIS.

OVER 1,200 PIECES OF LEGISLATION HAVE ALREADY BEEN INTRODUCED POSING A ::19E

ARRAY OF POTENTIAL REMEDIES. THEY HALE BEEN ACCOMPANIED BY UNCOUNTED REGULATOR

INITIATIVES. IT CERTAINLY IS PREMATURE TO SAY, WITH ANY DEGREE OF ACCURACY,

JUST WHAT LEGISLATION WILL PASS OR WHAT VILL WORK EFFECTIVELY TO PROVIDE

SHORT -AND LONG-TERh RELIEF REGARDING PRICE AND AVAILABILITY OF VARIOUS LINES OF

LIABILITY COVERAGE.
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WHAT IS OBVIOUS IS THAT LEGISLATORS ARE RESPONDING EXPEDITIOUSLY TO A

CRISIS WHICH HAS EMERGED RAPIDLY. MANY STATES, INCLUDING MARYLAND, WASHINGTON,

COLORADO AND MICHIGAN HAVE COMPLETED COMPREHENSIVE INTERIM STUDY REPORTS.

SEVERAL OTHERS, INCLUDING ILLINOIS, NEW YORK, ARIZONA AND TEXAS, CURRENTLY HAVE

TASK FORCES, COMMISSIONS OR SPECIAL STUDY GROUPS SURVEYING THE EXTENT OF THE

PROBLEM AND WEIGHING THE POTENTIAL IMPACT OF PROPOSED SOLUTIONS. NCSL HAS MADE

LIABILITY INSURANCE ONE OF ITS TOP PRIORITIES AND HAS COMPLETED SEVERAL

PUBLICATIONS (SOME OF WHICH HAVE BEEN PREVIOUSLY SHARED WITH THIS SUBCOMMITTEE'S

MEMBERSHIP) AND HELD SEVERAL NATIONWIDE SEMINARS AND PUBLIC MEETINGS ON THE

SUBJECT.

PROBLEMS

THE PROBLEMS WHICH STATE LEGISLATORS FACE REGARDING THIS ISSUE ARE

MULTIPLE. IN FACT, IT IS THE BOARD COMPOSITE OF PROBLEMS COMING TOGETHER

SIMULTANEOUSLY WHICH APPEARS TO MAKE THIS CRISIS MORE SEVERE THAN PRIOR ONES.

BOTH ;laic AND PRIVATE SECTOR ENTITIES HAVE BEEN HIT HARD WITH MID-TERM

CANCELLATIONS AND NONRENEWALS. UNAVAILABILITY OF CERTAIN LINES HAS SURFACED.

UNAVAILABILITY HAS BEEN EXACERBATED BY UNAFFORDABLE PREMIUMS. FAILURE TO OBTAIN

INSURANCE HAS RESULTED IN NON-LICENSURE OR NON-CERTIFICATION TO CONDUCT

BUSINESS. REINSURANCE HAS ALSO DONE A DISAPPEARING ACT OF ITS OWN. IN VERMONT,

MUNICIPAL IIABILITY AND DRAM SHOP INSURANCE HAVE EMERGED AS OUR MOST SEVERE

COVER1GE PROBLEM AREAS.

INCREASED LITIGIOUSNESS AND GREATER TOTAL DOLLAR CLAIMS PAYMENTS HAVE

SOMEWHAT COMPROMISED PREDICTABILITY WITHIN AN INDUSTRY WHERE PREDICTABILITY HAS
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USUALLY BEEN DIFFICULT TO GAUGE. MIX THIS WITH THE NEED TO PROVIDE REASONABLE

COMPENSATION TO INJURED PARTIES, ENSURE DUE PROCESS AND EQUAL PROTECTION OF THE

LAW AND YOU HAVE A MAJOR CHALLENGE.

STATE AND LOCAL GOVERNMENTS ARE EXTREMELY EXPOSED. GOVERMENT ACTIVITIES

ARE TERRIBLY BROAD. A RECENT PENNSYLVANIA HOUSE OF REPRESENTriIVES REPORT

CONCLUDES "...INSURANCE MARKET ECONOMICS AND DYNAMICS APPEAR TO BE ILL-SUITED TO

DEAL WITH THE SPECIAL SOCIAL AND POLITICAL STATUS OF MUNICIPAL NTITIES". THE

FINANCIAL STATUS OF STATE AND LOCAL GOVERNMENTS IS GENERALLY PERCEIVED TO BE

HEALTHY. THEY MAY NOT HAVE THE RESOURCES TO BE ENTANGLED IN LENGTHY DISCOVERY

AND SUBSEQUENT COURT BATTLES AND, THUS, ARE POTENTIALLY MORE INCLINED TO SETTLE.

ALSO, STATE AND LOCAL GOVERNMENTS HAVE BECOME A MORE ATTRACTIVE TARGET WITH THE

LOSS OF SOVEREIGN IMMUNITY. ONLY 7 STATES RETAIN FULL PROTECTION TODAY

(ALABAMA, ARKANSAS, DELAWARE, KENTUCKY, NORTH DAKOTA, VIRGINIA AND WEST

VIRGINIA). TOTAL IMMUNITY FOR MUNICIPALITIES EXISTS IN BUT 4 STATES ( ARKANSAS,

DELAWARE, OHIO AND VIRGINIA).

STATE REGULATORY PRACTICES AND RESOURCES HAVE COME INTO QUESTION. CONTROL

OVER RATE-SETTING AND EFFECTIVE OVERSIGHT OF INSURERS APPEARS TO RUN THE ENTIRE

QUALITY GAMUT. TO WHAT EXTENT REGULATORS ALONE COULD HAVE PREVENTED OR TEMPERED

THIS CRISIS IS A MATTER WHICH VIRTUALLY EVERY STATE IS ADDRESSING.

THESE ARE MERELY EXAMPLES OF A MYRIAD OF PROBLEMS WHICH THE FIFTY STATES,

TO VARYING DEGRESS, ARE CONFRONTED.

COURT DECISIONS ARE ALSO PP.OBLEMMATIC. RECENTLY, VERMONT'S SUPREME COURT

RULED THAT HOSTS OF A PRIVATE PARTY WERE RESPONSIBLE FOR THE POST-PARTY ACTIONS
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OF AN INDIVIDUAL WHO BECAME INTOXICATED DURING THE FESTIVITIES. LEGAL DE ,IONS

ARE NEVER PREDICTABLE BUT THEY DO SIGNIFICANTLY AFFECT THIS PARTICULAR ISSUES.

CAUSES

THIS SUBCOMMITTEE HAS ALREADY HEARD, IN PRIOR MEETINGS, OF THE NUMEROUS

CAUSES FOR THE CRISIS. JUDGING FROM MY OWN EXPERIENCE IN VERMONT AND FROM

INFORMATION OBTAINED BY NCSL, THE CAUSES OF THE CRISIS ARE MANY. CASH FLOW

UNDERWRITING AND INADEQUATE PREMIUM INCOME, REGULATORY SHORTCOMINGS, RISING

DOLLAR LOSSES FROM INCREASED JUDICIAL SETTLEMENTS, DISAPPEARING REINSURANCE,

SUBSTANDARD RISK MANAGEMENT ANALYSIS AND SKYROCKETING PREMIUM INCREASES ARE

AMONG T4E FACTORS CONTRIBUTING TO THE CURRENT DIFFICULTIES. NEITHER NCSL NOR I

HAVE YET TO COME ACROSS THE ANALYSIS WHICH CAN EASILY AND CONVINCINGLY DECIPHER

WHICH FACTOR HAS CAUSED WHAT PROPORTIONATE AMOUNT OF THE PROBLEM. WHETHER THAT

REPORT CAN OR WILL BE WRITTEN, I AM BOTHERED THAT GOVERNMENT AND BUSINESS ARE

THREATENED WITH LOSS OF INSURANCE. THEY ARE, IN SOME INSTANCES, UTILIZING MORE

OF ALREADY LIMITED RESOURCES TO REMAIN INSURED WHILE CUTTING OPERATIONS.

DISAPPEARANCE OF PARTICULAR LINES OF COVERAGE, POLLUTION LIABILITY IN GENERAL

AND MORE SELECTIVE LIENS DEPENDENT ON WHICH STATE WE ARE DISCUSSING, IS A

SERIOUS MATTER.

AMONG THE FIFTY STATES, SEVERAL ADDITIONAL CAUSES HAVE SURFACED AND MERIT

YOUR ATTENTION:

o INCREASED PREMIUMS REGARDLESS OF CLAIMS HISTORY.

o LOSS OR RESTRICTION OF SOVEREIGN IMMUNITY.

o DEFICIENT SAIETY PRACTICES RESULTING IN UNNECESSARY INJURY
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o UNPREDICTABLE INDUSTRY BEHAVIOR.

o UNCERTAINTY REGARDING NUMBER AND SIZE OF FUTURE CLAIMS AND

LOSSES RESPECTIVELY.

o DECLINE IN RETURN ON INSURANCE INDUSTRY INVESTMEMiS.

o UNDERCAPYTALIZATION OF NEW ENTRANTS.

o COSTLY ADMINISTRATIVE COSTS REGARDING TORT LIABILITY CASES.

o FEAR OF UNMEASURABLE LIABILITY.

o JOINT AND SEVERAL LIABILITY.

SEVERAL STATEMENTS MUST BE MADE ABOUT THESE CAUSES. THEY ARE NOT

COMPREHENSIVE. SOME OF THEM ARE NOT OF RECENT VINTAGE. THEY ARE NOT IN

PRIORITY ORDER. STATE LEGISLATORS HAVE DIVERSE
OPINIONS ABOUT WHICH OF THESE

CAUSES ARE THE PRIMARY PRECIPITATORS
OF CURRENT PROBLEMS. LINKAGES BETWEEN

THESE CAUSES AND SOLUTIONS BEING POSED ARE DIFFICULT TO VERIFY. STATES WITH

CERTAIN ACCLAIMED REFORMS ARE SEEING THEIR BUSINESSES AND SERVICE PROVIDERS HIT

WITH THE SAME UNAVAILABILITY AND
PRICE PROBLEMS AS THOSE WITHOUT.

STATE ACTION

STATES HAVE TAKEN ON THE CHALLENGE OF THE CURRENT AFFORDABILITY AND

AVAILABILITY CRISIS, BOTH IN PAST LEGISLATIVE SESSIONS AND IN CURRENT

DELIBERATIONS, AS THE FOLLOWIN EXAMPLES AND INFORMATION INDICATE:

o AS I MENTIONED EARLIER, OVER 1,200
BILLS HAVE BEEN INTRODUCED THIS YEAR

ON THIS SUBJECT.
THAT REPRESENTS ONE BILL FOR EVERY FIFTH LEGISLATOR IN

SESSION. THAT COUNT RISES DAILY. AN MCSI REPORT ON THESE BILLS IS FORTHCOMING.

NCSL WILL ALSO MONITOR EACH STATE'S BILL PROGRESS. I WILL SEE THAT THIS
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SUBCOMMITTEE RECEIVES ALL REPORTS EXPLAINING LEGISLATIVE DEVELOPMENTS ON THIS

TOPIC IN THE STATES.

o NEW JERSEY IMPLEMENTED, BY REGULATORY INITIATIVE, PROHIBITIONS ON

MIDTERM CANCELLATIONS.

o AT LEAST NINE STATES (ARKANSAS, FLORIDA, ILLINOIS, LOUISIANA, MICHIGAN,

MINNESOTA, OHIO, TENNESSEE AND TEXAS) PERMIT ESTABLISHMENT OF INSURANCE PJOLS

FOR GOVERNMENTS.

o NO LESS THAN 14 STATES (ARIZONA, CONNECTICUT, GEORGIA, ILLINOIS, KANSAS,

MAINE, NEW MEXICO, MARYLAND, MISSISSIPPI, NEW HAMPSHIRE, SOUTH CAROLINA,

VERMONT, VIRGINIA AND APPARENTLY TEXAS) HAVE IMPLEMENTED MARKET ASSISTANCE PLANS

TO ENHANCE AVAILABILITY OF HARD-TO-GET LINES OF COVERAGE. THIS INFORMATION GETS

DATED QUICKLY AND PROBABLY UNDERSTATES CURRENT STATUS.

o WEST VIRGINIA AND WYOMING ARE SERIOUSLY CONSIDERING ESTABLISHING

COMPREHENSIVE SELF-INSURANCE FUNDS.

o CALIFORNIA'S SPEAKER OF THE HOUSE HAS CALLED FOR ESTABLISHMENT OF A

STATE BOARD TO REVIEW INSURANCE RATES AND A STATE FUND TO INSURE COUNTIES AND

CITIES.

o NEW YORK STATE IS CONTEMPLATING A 60-DAY MANDATORY NOTICE FOR

NONRENEWALS AND PREMIUM CHANGES. SIMILAR LEGISLATION PASSED IN WASHINGTON STATE

IN 1985.
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o MICHIGAN'S SENATE HAS PASSED
LEGISLATION CAPPING AWARDS FOR MEDICAL

MALPRACTICE WHILE CONNECTICUT IS LOOKING AT LIMITING LAWYERS' FEES AND CAPPING

PAIN AND SUFFERING AWARDS.

o PURSUANT TO AN qUENSIVE STUDY OF THE STATE'S MUNICIPAL LIABILITY, NEW

YORK MAY CONSIDER LIMITING JOINT AND SEVERAL LIABILITY AND ASSIGNING LAWSUITS

AGAINST CITIES TO NONJURY TRIALS.

o AT LEAST 4 STATES (MISSOURI,
OREGON, PENNSYLVANIA AND SOUTH CAROLINA)

APPEAR TO HAVE INSTALLED CENTRALIZED RISK MANAGEMENT SYSTEMS.

o CALIFORNIA'S STATUTE RESTRICTING
ATTORNEYS' FEES HAS BEEN UPHELD BY THE

SUPREME COURT. ILLINOIS' DAMAGE CAPS HAVE
EXPERIENCED OPPOSITE FATE IN THAT

STATE'S TRIBUNALS.

o IN VERMONT, LEGISLATION
AUTHORIZING OUR COMMISSIONER TO ESTABLISH JOINT

UNDERWRITING ASSOCIATIONS HAS PASSED THE HOUSE. MY COLLEAGUES ALSO HAVE ENDER

CONSIDERATION BILLS WHICH WOULD CAP ATTORNEYS' CONTINGENCY FEES AND LIMIT
.

NON-ECONOMIC DAMAGES. A MARKET ASSISTANCE PLAN WAS ESTABLISHED IN JANUARY.

BECAUSE THE PROBLEMS CONFRONTING
STATE LAWMAKERS ARE MULTIPLE, IT IS

EXTREMELY DIFFICULT TO ASSERT THAT ANY ONE ACTION OR GROUP OF ACTIONS WILL

REMEDY THE ENTIRE CRISIS. AS WITH THE MID-70'S CRISIS WITH MEDICAL

MALPRACTICE, THE LIKELIHOOD FOR
SOLVING AVAILABILITY PROBLEMS ARE RELATIVELY

GOOD. PRICE, HOWEVER, REMAINS A MORE SERIOUS CHALLENGE. STATES NEED TIME TO

ASSESS WHAT WILL AND WILL NOT WORK TO ELIMINATE OR CURB THE CRISIS. MARKETPLACE

RECOVERY IS LIKELY TO BE OF ASSISTANCE, BUT IT MAY COME TOO LATE FOR THOSE
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"G3ING BARE" OR REQUIRING INSURANCE TO CONDUCT BUSINESS OR PROVIDE SERVICES.

STATE REMEDIES

COMBING THROUGH THE VOLUMINOUS MATERIALS BEING COMPLETED BY STATES TODAY,

IT IS OBVIOUS THAT THE SOLUTIONS BEING DISCUSSED AND IMPLEMENTED ARE

EXCEPTIONALLY VARIED. SOME, AS MARKET ASSISTANCE PLANS, APPEAR TO BE SHORT-TERM

REMEDIES. OTHERS, AS SELF-INSURANCE PLANS OR INCREASED RISK POOLING, MAY

PROTECT GOVERNMENT AND THE PRIVATE SECTOR FROM INSURANCE CYCLES. SOME TORT

REFORM INITIATIVES MIGHT TEMPER LOSSES AND BRING SOME SENSE OF PREDICTABILITY TO

UNDERWRITING. I USE TERMS AS "MAY", "APPEAR" AND "MIGHT" BECAUSE NOTHING LOOMS

AS AN ABSOLUTE CERTAINTY AT THIS STAGE OF THE CRISIS.

A LENGTHY ROSTER OF ALTERNATIVE SOLUTIONS EITHER BEING DISCUSSED OR ALREADY

IN PLACE AMONG THE STATES FOLLOWS. I SUBMIT THIS LIST NOT TO PRODUCE A LONGER

PIECE OF TESTIMONY BUT RATHER TO APPRISE YOU OF THE DIVERSITY OF APPROACHES

BEING PURSUED. NCSL IS REVIEWING THE INCIDENCE WITH WHICH EACH OF THESE IS

APPEARING. THE ORGANIZATION IS ALSO ATTEMPTING TO DOCUMENT WHAT IMPACT, BOTH

SHORT-AND LONG-TERM, THESE POTENTIAL REMEDIES MAY HAVE ON AVAILABILITY AND

AFFORDABILITY OF LIABILITY INSURANCE. AS YOU CAN IMAGINE, THIS IS A TEDIOUS

ENDEAVOR WITH UNCERTAIN OUTCOMES AT THIS POINT.

NCSL DOES NOT ENDORSE ANY ONE OF THESE SOLUTIONS SINCE IT IS NOT THE

ORGANIZATION'S MISSION TO TELL STATES WHAT TO DO OR NOT TO DO. ARGUMENTS ABOUND

AS TO WHICH ALTERNATIVES WILL DIRECTLY AND EXPEDITIOUSLY ENHANCE AVAILABILITY,

TEMPER PRICE CYCLES AND ENHANCE PREDICTABILITY.
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FOR SIMPLICITY'S SAKE, I HAVE CLASSIFIED POTENTIAL REMEDIES IN FOUR

CATEGORIES:

1) REGULATORY INITIATIVES:

o PROHIBITIONS AND RESTRICTIONS ON MIDTERM CANCELLATION AND NONRENEWALS.

o REQUIRING PRIOR APPROVAL OF RATES RATHER THAN FILE AND USE

ARRANGEMENTS.

o JOINT UNDERWRITING ASSOCIATIONS.

o MARKET ASSISTANCE PLANS.

o MODIFICATION OF OPEN COMPETITION RATING ACTS.

o UPGRADING STATE INSURANCE DEPARTMENT MANPOWER AND RESOURCES.

o REQUIRING RATES TO REFLECT LOSS EXPERIENCE.

o UTILIZATION OF "CLAIMS MADE" RATHER THAN "OCCURENCE BASED" POLICIES.

o IMPROVED REGULATION OF NEW ENTRANTS.

o REGULATION OF SURPLUS LINE PROVIDERS'.

o REQUIRING SUBMISSION OF DATA REGARDING INCIDENCE AND SEVERITY OF

CLAIMS LOSSES.

o LOWERING "SURPLUS" RATIOS FOR SPECIFIC LINES OF COVERAGE.

o LIMITING THE PERCENTAGE AMOUNT WHICH AN INSURER CAN VARY RATES FROM

THE FIXED RATE.

2) RISK MANAGEMENT:

o ESTABLISH RISK RETENTION POOLS FOR CERTAIN LINES OF COVERAGE.

o STRENGTHEN DISCIPLINARY PROCEDURES IN ALL STATE AGENCIES REGULATING

PROFESSIONS.
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o ENHANCE HAZARD MANAGEMENT AND PV4LIC SAF:Ty.

o STRENGTHEN RISK ASSESSMENT TECHNIQUES.

3) MARKETPLACE INTERVENTION:

o LIMIT POLICY EXCLUSIONS.

o AUTHORIZE BANKS AND THRIFTS TO ENGAGE IN INSURANCE ACTIVITIES.

o REVIEW THE NEED FOR MANDATORY COVERAGE AND MANDATED LEVELS OF

COVERAGE.

o RESTRICT ANNUAL PREMIUM INCREASES/DECREASES BASED ON EVIDENCE

OF CHANGE IN RISK.

o REQUIRE NOTICE TO INSUREDS REGARDING CANCELLATIONS AND/OR

NONRENEWALS.

o PROVIDE EXCESS PROFITS STANDARDS.

o ESTABLISH OR EXPAND RISK POOLING AUTHORITY.

o ESTABLISH OR EXPAND STATE REINSURANCE, BACKUP INSURANCE AND

SELF-INSURANCE PROGRAMS.

o PROHIBIT SURPLUS LINE PROVIDERS UNLESS APPROPRIATELY LICENSED.

4) TORT REFORMS:

o ESTABLISH COURTS OF CANS TO HEAR SUITS AGAINST GOVERNMENT

DEFENDANTS.

o ESTABLISH PRETRIAL SCREENING PANELS TO DETERMINE VALIDITY OF SUITS.

o IMPOSE PENALTIES FOR 'RING FRIVOLOUS SUITS.

o ABOLISH/LIMIT PREJUDGEMENT INTEREST AWARDS.

o CAP NON-ECONOMIC AND PUNITIVE DAMAGES.
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o CAP ATTORNEYS' FEES.

o ABOLISH OR MODIFY THE COLLATERAL SOURCE RULE AND JOINT AND SEVERAL

LIABILITY.

o AUTHORIZE STRUCTURED SETTLEMENTS AND ITEMIZED JURY VERDICTS.

o REDEFINE STANDARDS OF CAPE.

o REVITALIZE A RESTRICTEP FORM OF SOVEREIGN IMMUNITY.

o MODIFY STATUTES OF LIMITATION.

o AUTHORIZE JUDGES ONLY TO DETERMINE DAMAGE AND AWARD AMOUNTS.

o ADOPT COMPARATIVE NEGLIGENCE STANDARDS.

o LIMIT THE DISCOVERY PROCESS.

FEDERAL ROLE

WHAT SHOULD THE U.S. CONGRESS DO TO RELIEVE THE COST AND UNAVAILABILITY OF

LIABILITY INSURANCE? NCSL BELIEVES THE FOLLOWING STEPS WOULD BE FAST PRODUCTIVE

FOR NOW:

1) PERMIT STATES TO WORK OUT THE PROBLEMS WITH AFFORDABILITY AND

AVAILABILITY OF LIABILITY INSURANCE. THIS IS NOT A DISMISSAL OF THE POSSIBLE

NEED FOR EXAMINING THE MCCARRAN-FERGUSON
ACT, ANTI-TRUST EXEMPTIONS, FEDERAL

REINSURANCE AND THE IDEA OF FEDE°AL REGULATORY
STANDARDS WHICH SOME GROUPS HAVE

RAISED. THE POTENTIAL ROLE OF THE FEDERAL GOVERNMENT IN LIABILITY INSURANCE IS

A SUBJECT WHICH NCSL'S STATE-FEDERAL
ASSEMBLY WILL REVIEW FURTHER IN MAY, 1986.

OVER HALF THE STATES WILL HAVE CONCLUDED THEIR SESSIONS BY THEN AND OUGHT TO

HAVE AN EXCELLENT UNDERSTANDING OF STATE CAPACITY TO MANAGE THE VARIOUS ASPECTS

OF EXISTING LIABILITY INSURANCE PROBLEMS. ADDITIONAL STATE TASK FORCE REPORTS
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patient has prominent delusions, hallucinations,

incoherence, and/or grossly disorganized behavior. Many

homeless people in shelters will have these symptoms.

There are a number of different symptoms that

schizophrenics can exhibit. A schizopi renic may lack the

ability to organize his/her thoughts into a coherent

pattern so that thought A leads tc thought B and thought C

logically flows from thought B. His/her speech may be so

totally disorganized as to resemble what has been called a

"word salad." For example, the patient may declare, "In

the universe of concept and the red emperor grape God is

dead."

Schizophrenics also have difficulty in forming

interpersonal relationships and therefore tend to isolate

themselves from other people. Estrangement from their

family members is common. The range of mood and emotion

which the schizophrenic can express is often very narrow.

Whether the schizophrenic is happy or upset, he often

presents the same appearance and expression.

Moreover, many schizophrenics maintain simple or

elaborate belief systems which are delusional in nature and

without any basis in reality. They may also have auditory

83
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AND ISSUE ANALYSES SHOULD ALSO SERVE TO AID STALE LAWMAKERS IN ASSESSING THE

NEED FOR ANY CONGRESSIONAL ACTION.

2) TAKE CORRECTIVE ACTION AT THE FEDERAL LEVEL IN AREAS, AS ENVIRONMENTAL

LIABILITY INSURANCE, TRUCKERS' COVERAGE AND THE PRICE-ANDERSON ACT, WHERE THE

FEDERAL GOVERNMENT ALREADY HAS JURISDICTION.

3) COOPERATE WITH ORGANIZATIONS AS NCSL AND OTHER LOCAL AND STATE

GOVERNMENTS AND THEIR ORGANIZATIONS TO IDENTIFY REMEDIES WHICH WILL POTENTIALLY

WORK TO ENSURE THAT SITUATIONS AS WE HAVE TODAY DO NOT RECUR.

4) INTERVENE WHEN IT APPEARS THAT STATES HAVE EXHAUSTED ALL PROPOSED

REMEDIES, ANALYZED THEIR IMPACT, AND HAVE FOUND THAT PROBLEMS WITH AFFORDABILITY

AND/OR AVAILABILITY PERSIST.

5) CONTINUE HEARINGS SUCH AS THESE WHICH CAN HEIGHTEN THE UNDERSTANDING

OF THE EXISTING CRISIS AND PROVIDE A FORUM FOR REMAINING CURRENT ON STATE

DEVELOPMENTS. THIS ISSUE IS A MOVING TARGET WITH NATIONWIDE AND EVEN

INTERNATIONAL OVERTONES. NCSL WILL BE MORE THAN GLAD TO ASSIST WITH THE

SUBCOMMITTEE'S FUTURE HEARINGS AND ANALYSIS THROUGH ADDITIONAL TESTIMONY AND

PROVISION OF ITS PUBLICATIONS.

MR. CHAIRMAN, I WANT TO THANK YOU FOR EXTENDIN3 THIS OPPORTUNITY TO THE

NATIONAL CONFERENCE OF STATE LEGISLTURES TO PARTICIPATE IN THESE HEARINGS AND I

WILL GLADLY RESPOND TO ANY QUESTIONS WHICH YOU AND OTHER MEMBERS OF THE

SUBCOMMITTEE MIGHT HAVE.
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CONTROLLING LIABILITY INSURANCE COSTS:
STATE ACTIONS AND FUTURE INITIATIVES
IN THE AREA OF CIVIL JUSTICE REFORM

Ttte rising costs and increasing unavailability of casualty insurance
affects government, business and consumers, who are facing mid-term cancel -.
lations and non-remewals.of their insurance, as well as society as a whole.
Governments are often drawn into lawsuits and are drained financially by
payment of huge awards, not because of their responsibility for the damage
but because of their financial base. The price of products is increased to
cover the cost of insurance. Fear of suits causes businesses to abandon new
products involving risk. Research for developing technologies is hampered
beoamse companies are unable to afford the insurance necessary to test and
market the research. Insurance costs for municipalities, day care centers,
common carriers, schools, accountants, lawyers and physicians are doubling
and tripling. Coverage for liquor liability and pollution is virtually im-
possible to obtain.

The question facing lawmakers is whether the problem will arrest itself
or whether state legislatures will need to resolve it. A 1985 study by In-
surance Services Office, a provider of statistical data to the insurance
industry, projected that available property/casualty insurance may fall

short of projected demand by $62 billion in the next three years. Ninety
percent of that will affect commercial lines. According to the study, three
factors must be addressed in order to relieve the problem: the unpredict-
ability of judicial awards; the size of the awe'ds; and the litigious nature
of American society.

AN OVERVIEW

The tort liability problem is two-pronged. It affects both the public

and the private sectors. Because governmental activities are broader in
scope than business activities, governments are more susceptible to suit.
It is only recently that government has lost its immunity from suit, either
by judicial or legislative action. Historically, under the doctrine of
sovereign immunity, citizens could not sue the government.

With the elimination or restriction of the doctrine of sovereign immuni-
ty, governments and governmental employees are responsible for damages in
the same way that private individuals are. Some legal experts maintain this-
is a fair and equitable situation, while others maintain that the nature of
governmental activities requires that governmental inmunity be regarded in
different terms. These are philosophical considerations with important

practical effects.

With regard to the insurance problem itself, there appear to -e four
aspects of the issue which require review by the states: regulation of the

insurance industry; reform of tort law; education of the public regarding
the impact of an increasingly litigious society; and the development of ef-
fective risk management programs. Part of the current problem can be at-
tributed to poor management practices of the insurance companies: reliance

on high interest rates for profit margins rather than charging adequate pre-

mium rates to cover losses; increase of rates in certain lines without los-
ses to justify the increase; and undercapitalization of many new entrants

--NCSL State Legislative Report--1

482



480

into the market. These practices could be avoided by tighter regulation of
the industry.

Currently, considerable debate surrounds the role of the legal system in
the insurance crisis. Critics contend that the system is responsible for
the high cost of insurance (two to five times greater than in 1984) and, in
some cases, its unavailability. They argue that the lengthy process, high
awards and unpredictability of the outcome have made financial planning for
future claims difficult and have created severe financial problems for in-
surance companies.

On the other hand, expanded services provided by state, and particularly
local, government attract many more suits. Doctrines such as joint and
several liability and the collateral source rule force governme^ts to assume
responsibility for a larger proportion of the damages than the:, were in fact
responsible for in the past.

A corollary to the reform of the civil justice system is the litigious
nature of American society. An NCSL survey (December 1985) found that even
in states where tort reform legislation has been enacted and has effectively
reduced the size of damage awards, there has been a steady increase in the
number of suits filed. There seems to be a general perception that when the
public sues the state, it is suing some abstract entity, when in fact tax-
payers are ultimately the source of the money used to pay these judgments.
The same is true of suing insurance companies. Policyholders buy into a
risk pool with finite resources made up of the premium payments. Huge
damage awards which drain this pool create deficits for insurance companies
which then must increase premiums to cover losses or refuse to insure the
activity due to its highly risky nature.

Effective risk management programs can minimize losses by financing and
controlling exposure to risk. Elements of such a program include risk iden-
tification, risk evaluation, safety programs designed to avoid or reduce
risk and funding mechanisms for losses due to unavoidable risk.

This State Legislative Report is the first in a three-part series which
addresses the issue of tort liability as it affects state and local govern-
ments. This report highlights state and federal tort reform proposals, and
the possible effectiveness of such proposals.

PUBLIC POLICY ISSUES

Because reform of the civil justice system involves the determination of
important public policy questions, revisions in the existing system must be
approached cautiously. As John Prather Brown of the Law Firm of Principal,
Chase, Brown d Blaxall, Inc., points out, The legal responsibility for per-
sonal injury is at the center of an intricate web of issues. Crafting a
wise alternative to the present legal system will require care, consider-
ation and meticulous attention to detail. The issues raised by the tort
system and by the impact of possible changes are not just legal issues, and
they are not just lawyers' issues. They are broad in effect and raise im-
portant political, philosophical and economic questions."

The goal of reform is the creation of a civil justice system which
balances the right of the individual to recover damages for injuries result-
ing from the negligent acts of others and the Jghts of society to be free

--NCSL State Legislative Report-2
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from the specter of financial ruin resulting from the uncertainty of the
results of these lawsuits. The development of a system providing fair and
adequate awards for legitimate claims, which does not overcompensate or cre-
ate legal rules which inhibit day-to-day activities, is not easy to achieve.
Consideration most be given to balancing the litigants' constitutional
rights of due process and equal protection with the necessity of streamlin-
ing court procedures.

Changes in tort law can encourage or discourage lawsuits. Lowering the
cost of litigation could, for example, increase the number of cases filed
because more people could afford to sue. If it were coupled with a strin-
gent law on the filing of frivolous suits, the result might be that indi-
viduals with legitimate claims would find it easier to use the system.

Legislation can provide incentives or disincentives, so careful consid-
eration most be given to the effects of each proposal individually and in
combination with other proposals. The present system, for example, provides
incentives for doctors to require additional tests that may be unnecessary
to provide evidence that will show "reasonable behavior" in anticipation of
a lawsuit. The lawsuit may or may not happen, but the patient has been sub-
jected to unnecessary testing and increased medical expenses.

The needs of a variety of interest groups most be weighed within the
framework of reform. Business cites the need for new product liability laws
which will encourage a better climate to research, develop and market prod-
ucts. Professionals cite the need for freedom to practice their professions
without constant fear of lawsuits and unaffordable insurance costs. Many
non-profit organizations state they are unable to carry out public programs
because of unaffordable insurance premiums. These interests most be bal-
anced against the necessity of providing compensation to individuals who are
injured by the carelessness and negligence of others.

Many S-ates that did pass medical malpractice tort reforms are still
experiencing problems related to medical malpractice liability insurance and
raise a number of questions. Were the reforms extensive enough? Were there
conflicting retoras which cancelled each other out? Did some reforms create
more problems than they solved, or are other factors substantially respon-
sible for the wrrent situation? Should serious alternatives be considered
for compensating individuals who have been injured?

The gravity of revising the civil justice system argues for evaluation
and data collection in order to judge the outcome of any tort reforms.

ALTERNATIVES

Many proposals to reform the civil justice system are currently being
considered by state legislatures. The following discussion provides a

description of the major proposals and an example of an alternative to the
present system. These alternatives are only examples and are not intended
as suggested solutions.

--NCSL State Legislative Report--3
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ARAB OF NOVICES

Establish Limits on Non-economic Damages

Because it is difficult to assign dollar amounts to non - economic
damages, such as pain and suffering and mental anguish, awards vary greatly
from one jury to the next. While compensation for physical, mental or emo-
tional stress may in fact be justified, the unpredictability of jury awards
has resulted in higher insurance premiums.

Alternative Measures: A $250,000 cap on non-economic awards for medical
'malpractice suits enacted in California was upheld by the U.S. Supreme Court
in October, 1985. Such a ceiling or cap on pain and suffering awards pro-
vides some predictability to the system and provides some rational limits to
an issue which is highly emotional. A study conducted by the Rand Corpora-
tion on the effects of caps on medical malpractice suit awards found that
"when a state moved to cap verdicts or eliminate specific dollar requests by
plaintiffs or permit payment of awards for future losses in periodic in-
stallments, the net effect was to reduce trial awards by 30 percent, cut the
average out-of-court settlement by 25 percent, raise the portion of cases
dropped from 43 percent to 48 percent, and reduce the share of cases going
to actual verdict from 5.1 to 4.6 percent." [The Resolution of Medical
Malpractice Claims: Research Results and Policy Implications (R-2793-ICJ),
by Patricia Munch Danzon and Lee A. Lillard]

Abolition or Restriction of Punitive Damages

Punitive damages are those awarded in addition to compensatory damages
and designed to punish the defendants for malicious acts. Since damages are
intended to provide the plaintiff with compensation for an injury, the na-
ture of punitive damages may make the judgment overvalued in that they rep-
resent monies in addition to the cost of compensation for injury.

Alternative Measure: Punitive damages contribute to the unpredictabili-
ty and size of awards. Alternatives to the complete abolition of punitive
damages include options such as placing caps on awards, redefining standards
of conduct and shifting the burden of proof for such awards, as well as
placing limitations on multiple punitive damage awards, and may be workable
alternatives.

Itemized Jury Verdicts

The unpredictability of jury awards contributes to the inability of in-
surance companies to plan for claims and thus encourages higher premiums.
It may also result in inequities to the plaintiff since recovery for damages
is dependent on the makeup of the jury and the emotional state of the
jurors.

Alternative Measure: To create a more consistent standard, the jury
could be instructed to itemize damages into catecories based on medical ex-
penses, lost wages, non-economic compensation tend other specific items.
Such an accounting could provide a framework for the jury to use.

--NCSL State Legislative Report--4
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Adoption of Structured Settlements

Lump sum payments of awards have several drawbacks. Large awards pay-
able at one tine create unnecessary financing problems for the defendant and
do not necessarily work in favor of the plaintiff. For exanple, studies of
lump sum payments in workers' compensation indicate that the Raney is not
always wisely invested and may not sustain the injured party through his
lifetime.

Alternative Solution. The adoption of structured settlements permits
payment of awards in periodic payments Such installment payments are less
expensive to fin.nce and guarantee the injured party financial security.
The Danzcn-Lillard study (R-2793-IGI, concluded that structured settlements
reduced the average settlement by 25 percent and reduced the number of cases
going to verdict from 5.1 percent to 4.6 percent.

Abolition of Collateral Source Rule

Under the collateral source rule, the jury is not permitted to hear
evidence regarding compensation which the plaintiff may receive from other
sources. A plaintiff may therefore be doubly compensated since various
sources of compensation are not considered. In addition, the rule may in-
crease litigation by forcing the defendants to go through the legal process
to resolve the controversy related to overpayment by one defendant.

Alternative Solution: Relaxation of the collateral source rule to allow
consideration of alraurces of funding available for payment of damages.
Another alternative would be the mandatory offset of the collateral source
rule. That is, additional recoveries received would be subtracted from the
award. The Rand study suggests that this revision would result in an 18
percent savings.

Contingent Fees

Contingent fees are received by a lawyer who contracts with a client for
a percentage of the award rather than receiving a fee based on an hourly
rate or some predetermined amount. Attorneys' contingent fees generally
range from 25-50 percent of the settlement. Contingent fees may encourage
demands for higher settlements and may not reflect the time, effort, skill
or value of the service rendered. A 1984 study conducted by the American
Bar Association indicated that reduction in time spent on a case by an at-
torney resulted In savings to clients who paid en hourly rate, but not to
clients who had a contingent fee arrangement.

Alternative Measure: The adoption of mandatory sliding fee schedules,
such as the plan adopted in California, would allow for the legitimate bene-
fits which are derived from contingent fees (providing legal services for
those who might not otherwise be able to afford them). Sliding fee
schedules also ensure a greater share for the injured client.

In Hoverter, 1985, the U.S. Supreme Court upheld a California statute
limiting legal fees paid by the client. The sliding fee schedule permits a
40 percent fee when the damages are $50,000 or less; 33.3 percent for an
additional $50,000; 25 percent on the next $100,000; and 10 percent above
$200,000.

--NCSL State Legislative Repert--5
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The Danzon-L!llard study (R-2793-ICJ) found that limitations on attor-
neys' contingent fees apparently "cut the average settlement by 9 percent;
raised the portion of cases dropped from 43 percent to 48 percent; and re-
duced the share of cases going to verdict from 6.1 percent to 4.6 percent."

Abolition of Joint and Several Liability Doctrine

The doctrine of joint and several liability is based on the concept that
when the negligence of two or more individuals results in injury to a per-
son, the tortfeasors are jointly and individually liable for damages. It

permits a plaintiff to recover the entire amount of the judgment from one
defendant, forcing that individual to recover from the other defendants.
The degree of negligence of the defendants is not a consideration since the
defendant who is 1 percent negligent may end up paying the entire judgment.
State and local governments, often viewed as having unlimited rescurces,
become favorite targets in lawsuits.

Alternative Measure: One means of addressing this problem is to adopt a
form of comparative negligence which allows the plaintiff to recover damages
only if the defendant's negligence is greater than the plaintiff's. The
justification for such a policy is the fact that a plaintiff who is more
responsible for his injury than the defendant should not be able to recover
damages.

Another alternative found in the Uniform Comparative Fault Act makes
each defendant liable for their proportionate share based on their degree of
fault. According to a national survey on governmental art liability by the
New York City Law Department, language for such a bill would be as follows:

'Upon motion made no later than Lone year] after judgment is entered,
the court shall determine whether all or part of the party's equitable share
of the obligation is uncollectible from that party, and shall reallocate any
uncollectible amount among other parties, including a claimant at fault,
according to their respective percentages at fault. The party whose
liability is reallocated is nonetheless subject to contribution and to any
continuing liability to the claimant on the judgment."

This alternative also rids the advantage of assuring compensation to the
plaintiff and distributing any portion an insolvent defendant owes among the
remaining defendants based on their percentage of fault. Another alterna-
tive distributes liability proportionally but does not provide for insolvent
defendants. A complete discussion can be f.und in Pearson, Apportionment of
Losses Under Comparative Fault Laws - An Analysis of the Alternatives, 4U
la. L. Rev. 343, 364 (1980) and Note, Damage Apportionment in Maine: A Pro-
asal for Reform, 34 Me. L. Rev. 367, 396 (1982).

PROCEDURAL REFORMS

Four major proposals include:

1) Modification of the Statute of Limitations. A number of state laws per-
mit negligence suits to be filed many years after the alleged negligent
act occurred. Where minors are involved, the payment of damages may
result 18 years or longer after the incident. A statute of 1",itations
which would provide a more reasonable time period for discovery of the

--NCSL State Legislative Report--6
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injury and filing of the claim would contribute to an insurance compa-
ny's ability to predict claims and plan for their payment.

2) Allow Affidavits for Noninvolvement. To discourage the practice of
joining every individual in a lawsuit who may have some remote connec-
tion, a defendant should be allowed to file an affidavit of noninvolve-
ment denying connection to the negligent act. A hearing would then be
held requiring the plaintiff to !flow reasonable cause for naming the
individual as a defendant in the suit.

3) Permit a System of Binding, Voluntary Arbitration. Arbitration could be
usea in less cm-Mr-cases as a faster, less costly means of resolving
small claims. By inverting these cases to an alternative system, the
traditional court system would be freed to more quickly expedite more
complex cases, reducing costs to the courts and litigants. The In-
stitute of Civil Justice is currently conducting a study to evaluate
litigant reactions and litigant costs in court-annexed arbitration in
federal courts.

4) Expedite Proceedings. Patricia A. Ebener of the Rand Institute conduct-
ed a national survey of state court procedures .esigned to reduce delays
in civil court procedures. Her study found 25 procedures implemented in
47 states. These include:

1. "Fast tracks" for certain types of cases;

2. Dismissal of inactive cases;

3. Penalties for last minute settlements made after courtroom as-
signnent and jury selection;

4. Procedures designed to simplify and limit filing of motions and
pleadings; procedures limiting discovery;

5. Procedures which set firm trial dates;

6. Procedures which provide faster and less expensive means of
resolving di sputes.

Evaluation of Reforms

Critical to the process of revising the legal system is developing pro-
cedures for treasuring the effectiveness of these reforms. During the 1970s,
a number of legislatures enacted tort reforms addressing the medical
malpractice liability issue, but many did not establish monitoring systems
to measure the effectiveness of the reforms or procedures to collect and
analyze data. It is difficult to determine which reform were effective and
which were not since these states are still experiencing problem related to
availability of insurance.

The Rand Institute on Civil Justice has conducted some studies on these
state reform, but they have been hampered by a lack of data. According to
the Institute, The model must be regarded as preliminary; it 'rust be ap-
plied to more data sets before its validity can be precisely judged. Gaps
and inadequacies in the data used so far make the conclusions tentative."

--NM State Legislative Report--7
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With these precautions in mind, certain observations on tort reform re-
lated to medical malpractice can be made.

Current practices have resulted in a system in which the cost of litiga-
tion equals the compensation received by the plaintiffs. Small claims, even
with merit, are often dropped due to the cost of litigation. However,
policymakers must realize that a reduction in litigation costs could result
in an 'increase in the number of cases filed, a decrease in the percentage
dropped without payment, an increase in average settlement size and an in-
crease in the number of cases taken to verdict.' With increase in
litigation, there would be more pressure on the already congested judicial
system.

Effects of Changes In Tort Law

An analysis of the Rand study provides evidence on the direction and
order of magnitude of the short-run effects of some of the changes enacted
in the mid-1970's. Dollar caps on awards, elimination of specific dollar
claims by the plaintiff and authorization of installment payment of large
awards appear to have significantly reduced jury awards and settlements in
the states where they were enacted. Modification of the collateral source
rule to admit evidence that the plaintiff is eligible for conpensation from
other sources has apparently had a ouch weaker effect. Statutory limits on
the contingent fees charged by plaintiffs' attorneys appear to have had
moderately depressive effects on settlement amounts and on the number of
cases ioins to verdict, while somewhat increasing the proportion of cases
dropped.

The study did not attempt to identify the effects of other measures en-
acted by various states, including measures to reduce the statute of limita-
tions; to limit the circumstances in which a presumption of defendant
liability is created (res ipsa loquitur); to make it easier to prove the
patient's informed consent to a radical procedure; to introduce expert pre-
trial panels to screen claims for their merit; or to permit binding
arbitration.

This study suggests that there are standards of measurement available to
evaluate tort reforms. By compiling statistics on whether there has been a
reduction or an increase in suits settled out of court, whether there has
been a reduction in size of judgments, whether judges have revised jury ver-
dicts, whether there has been a reduction in the number of suits filed,
legislators would have objective standards to judge the effectiveness of
tort reform. It world be worthwhile, upon passage of tort reform legisla-
tion, to establish a system for collecting data to develop a statistically
significant measure of the effectiveness of tort reform. Development of
such information would put an end to the controversy surrounding tort reform
and be useful in revision of ineffective reforms in the future.

FEDERAL. INITIATIVES ON TORT REFORM

After the United States Supreme Court held that the insurance industry
was subject to federal regulation (United States v. South-Eastern Under-
writers Association, 322 U.S. 533 (1944), Congress enacted the McCarran Act
7--I94j, 59 Stat. 33, U.S.0 Sec. 1011 et seq., supporting the continued
regulation of the insurance industry by the states. Current discussion in
Washington includes a review of the efficacy of this federal position as

--NCSL State Legislative Report--8
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well as numerous other proposal: to modify the regulatory scheme. Bills
pertaining to the regulation of product liability and medical malpractice
litigation provide 'maples of federal initiatives.

Product Liability

Two federal bills were introduced in 1985 dealing with product liabili-
ty. Senator Bob Kasten (Wisconsin) introduced S.B. 100 to regulate inter-
state commerce by providing a uniform product liability law. The bill re-
quires proof of negligence on the part of the manufacturer and provides for
a two-year statute of limitations on the filing of a suit.

An alternative to S.B. 100 is an amendment to S.B. 44, The Product
Liability Act, introduced in 1984. The amendment is sponsored by Senators
Christopher Dodd (Connecticut) and Slade Lorton (Washington). The amendment
does not require proof of negligence, but provides an alternative for in-
jured parties to the traditional lawsuit by allowing them to receive compen-
sation in a speeded-up claims process, which recognizes economic losses such
as medical costs and lost earnings. Disagreements would be resolved by
arbitration.

Medical Malpractice

The Medical Offer and Recovery Act of 1985 (H.R. 3084) sponsored by Con-
gressmen Henson Moore ('ouisiana) and Richard Gephardt (Missouri) addresses
issues related to malpractice litigation. Provisions of the bill outline a
model for state legislation and federal provisions for states which do not
enact similar mechanisms. Provisions of the bill include:

1) An alternative allowing health care providers, within 180 days of
incident, to authorize payment of patient's economic loss;

2) Foreclosure of a patient's right to sue for medical malpractice once
the provider's commitment to pay for economic loss is made, with two
exceptions: a) cases where the provider intentionally caused the
injury; b) wrongful death;

3) Offer of provider must by definition encompass all of patient's
economic losses;

4) Provider may join all other responsible parties with disputes
between joined parties being settled by arbitration;

5) Periodic payments.

The patient's right to sue for enforcement should the provider default
or breach the agreement is protected under the bill's provisions. It also
allows lump sum payments under certain circumstances; assures patients of
payment; permits patients to demand compensation for economic loss without
going through the expensive, lengthy litigation process; requires reporting
to state health care licensing authorities to reduce malpractice by incompe-
tent health care providers.

--NCSL State Legislative Report--9
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FEDERAL COURTS AND LOCAL GOVERNMENT LIABILITY

In recent years local governments have experienced rapidly expanding
liability under federal antitrust and civil rights laws. Time spent
litigating these cases has proved expensive for states in terms of the at-
torneys' general time and private attorneys' fees and damages. According to
Beth Farmer of the National Association of Attorneys General, the states
received some ^elief in regard to antitrust laws with passage of fede-al
legislation in May, 1985. This legislation clarified the application of the
federal antitrust laws to the official conduct of local governments, reduc-
ing uits against them. Tne primary benefit to local government was that
awards under antitrust laws included triple damages. However, 11' igation
arising from 42 U.S.C. Section 1983 (civil rights legislation) continues to
be a significant source of state litigation and may increase for several
reasons. i;;st, the argument which persuaded Congress to provide relief
under antitrust laws was that the injured party could still, in many cases,
file suit under 42 U.S.C. Section 198: for damages (no triple damage
awards). George Yuhas, Chairman of the American Bar Association Committee
on Government Liability, points out that some suits currently filed against
local governments for tort actions also carry elements of violation of civil
rights actions under 42 U.S.C. Section 1983. With the passage of state tort
reform laws, suits of this nature may be flied under the federal law to
avoid tort reform measures such as caps, structured settlements and limita-
tions on attorneys' fees. States should be prepared to deal with such
contingencies.

SURVEY

A survey on tort reform legislation is included in this report (Appendix
A). The respondents were legislative drafting offices and state attorneys'
general offices.

Generally, states are listing the following topics for serious consider-
ation: municipal immunity; limitation on pain and suffering awards; limita-
tions on attorneys' fees; dram shop legislation; cooperative negligence
(several states are considering adoption of the Uniform Comparative Fault
Act), medical malpractice legislation; elimination of joint and several
liability doctrine; reduction of statute of limitations; limitation of
governmental liability for damage or injury resulting from hazardous recre-
ational activities; limitation of liability for providing emergency medical
care renlered by a physician-trained mobile intensive care paramedic.

Topics also include abolition of jury trials in cases against public
entities or trial to judge on damage issue; establishment of legal duty for
various activities; limitation of liability for torts related to toxic was-
tes; creation of pretrial screening panels; limitation on liability for
highway design, constr...tion and maintenance; modification of statute of
limitations for legal actions against architects, construction managers,
professional engineers or contractors for 'wooer or negligent improvements
to real propery; requiring that losing litigants pay court costs and attor-
neys' fees in some circumstances (similar to Federal Rules of Procedure 68).

While most states that have enacted tort reforms report that the 1:,gis-
lation has been effective in limiting the size of awards, they note steady
increases in the number of suits filed due to decline in the use of the doc-
trine of sovereign immunity. States also cite the increasing number of

--NCSL State Legislative Report--10
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suits filed under 42 U.S.C. 1983 statutes and the lack of control that the
states have in modifying these federal statutes.

The State of Tennessee reported that portions of the 'Medical Malprac-
tice Review Board and Claims Act of 1975." Tennessee Code Annotated, Sec-
tions 29-26-114, 29-26, 121, were repealed in 1985 due to ineffectiveness.
Statistics for total tcrt or damage suits filed in Circuit and Chancery
Courts in 1974 numbered 11,064; in 1984, 11,775 k Source: Executive Secre-

tary, Supreme Court cf Tennessee, Annual Report 1974 and 1984).

Recommendations

The majority of states responding to the survey supported two proposals:

1) Cap on "non-economic damages," and

2) Modification of collateral source rule.

Various states made the following suggestions.

1) Limitation of punitive damages to a set amount or percentage
of assets, whichever is greater.

2) Legislation that treats public entities and public employees
identically for procedural requirements.

3) Legislation limiting public entities' contribution to any

tidgment to an amount not greater than its pro rata share of
liability.

4) In assessing legislation, an important considerition is the
ramifications of proposed legislation on practical as well as

constitutional issues. Critical to the selection of appropri-
ate legislation is the determination of the source from which

the so-called problems orioinate--attornoys' actions, in-

surance industry actions or otner causes.

5) Enactment of standards permitting waivers of rights to sue for

damages for use by schools, churches, and non-profit

organizations.

6) Enactment of market assistance plans.

7) Enactment of more limited standards of duty than are currently

in use.

8) Abolition of jury Wills in cases against public entities or
trial to judge on damages issues;

9) Return to restricted form of sovereign immunity;

10) Creation Jf p-ecrial screening panels to determine validity of

suit.

11) Legislation prohibiting a public entity's contributing to a
judgment more than its pro rata share of liability.

--NCSL State Legislative Report--11
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12) Awards to state of illy assessment of punitive damages.

Virtually every state, has created a task force to study the liability
insurance problem. In addition to tort reform measures, states are also
reviewing regulations in the insurance industry.

Recommendolons for the upcoming sessions include legislation whichwould: 1) pace tighter restrictions on cancellation and renewal policies
of insurance companies; 2) establish self-insurance plans for state and lo-
cal governments; 3) regulate capital funs requirements of foreign and domes-
tic ir,4rers; alter structure of insurance settlement payments; 1) create
joint foderwriting associations; 5) modify "open competition" ratir act; 6)
increase insurance department's authority to regulate rates; 7) provide for
an excess profits law for commercial liability rates; 8) allow for group
insurance for commercial liability risks; expand to various professional
groups the authority to form a self-insurance trust; and 9) revise require-
ments for businesses to form a limited reciprocal insurer.

The State of Montana has been able to address some of the current prob-
lems through judicial decisions. The Montana Supreme Court has recognized
the tort of violation of insurer's implied-in-law duty of good faith and
fair dealing. First Security Bank v. Goddard, 181 M407, 593 P.2d 1040
(1979); Fowler v. State Farm Mutual Automobile Insurance Co., 153 M74, 454
P.2d 76 (19b9).

CONCLUSION

The issues surrounding the liability insurance crisis are complex and do
not admit to any easy solution. They require thoughtful, careful consider-
ation. The success or failure of reform will depend to a great extent on
the development of accurate data upon which decisions will be made. The
majority of the states are presently engaged in this search. This report
provides some information regarding the direction that states are taking.
As legislatures consider this subject in 1986, NCSL will Lontinue to monitor
the progress of the legislatures and provide this data to interested
persons.

The information in this State Legislative Report is based in part on
coomittee meetings conducted in Williamsburg, Virginia in November, 1985.
Participants included David Childers, Insurance Commissioner (Arizona); Matt
Coffee, Lee Ruck, National Association of Counties; Don Jones, National
League of Cities; John Gunther, United States Conference of Mayors; Jody
Thomas, National Governors' Association; Wayne Campbell, National Federation
of Independent Business; and Winnie Austerman, Office of Management and Bud-
get. Additional information was supplied by the states in response to sur-
veys. State reports also supplemented the research. A complete bibliog-
raphy as well as more detailed information is available upon request.

--NCSL State Legislative Report--12
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ESTABLISHMENT OF ALTERNATIVE TO TRADITIONAL
LITIGATION 1

ALABAMA Ala. Code 16-5-41S (19751
ALASKA Alaska Stat. 109.55.535 (Supra. 1163)
ARIZONA --
ARKANSAS --
CALIFON/Mt Cal. Gil,. Proc. Code 61295 1Woli 14511
COLORADO

CONNECTICUT C.G.S.A. 1652-549 at sea. and 4-141 rt rei
DELAWARE Chapter 662 (Arbitration Code)
FLORIDA -- Medical Mediation Pingis=1.0 unconstitutional
GEORGIA OCGA 1128-5-60 through 26 -5-66
HAWAII Hawaii Revised Statutes. 11671-11 to 671-20
IDAHO IC 16-1001 et sect. (medical malpractice claims)
ELLOCIS Public Act W4-7. iii. Key. Stat.. Ch. ISU, par. 2-611.1
INDIANA --
IOWA --
KANSAS --
mama K.R.S. Chapter 44
LODISIANA La. Rev. Stats7TESTUT-707 TY1799.41-1299.48
MAINE 14 MRSA 111151-1155
MARYLAND Courts S Judicial Proceedinas LCJ1 Title 3. Subtitle 2 (19751
MASSACHUSETTS -- See comments.
MICHIGAN Mich. Camp. Laws Ann. 1500.3051 to .3062
MIIOIESOT Minnesota Statutes 1964, Ch. 454; see also 1158.25-1158.37 and 572.31
MISSISSIIRI --
MISSOURI Uniform Arbitration Act. 111135.350 to 435.470. RSMo. 1980. and H.111.1
)ONTAXA Ch. 449. L. 1977 (Title 27. Ch. 6. MCAI: Ch. 6611
NERIASKA --
NEVADA NRS 41A
NEW IA1OSHITE NHR A 541-
NEW JERSEY Yes
NEW KIXECO --

r Yes
.,,; LIIIA

---
--

. .1- --
Ohio Rev. cr9de Ann. 12711.21 to .24

. 1i_ 120.5.1964 111801 et seq.
GON gr. rnmenont a

EMISTIVANIA --
MODE ISLAND R.I. Gen. Laws 16-17-1
soma CAROLINA 156-11-510_ at sea. of S.C. Code
SOUTI DAKOTA --
TENNESSEE T.c..0,J1(1-111 tlireipah 91-406. e. to claims easinst state only
=LS Article raw. ve.03. nevisea Statutes
UTAH ...
AIDW Vt . Stat. kin. Title 12. 170021a/ (Sum). 10121
VIRGINIA Va. Code 161.01 -511.1 to A91t12i2 ibizE,J163)
WASHINGTON --
WEST VIRGINIA --
WISCCOSIN --
IfECIONG Profanerl to reata pretrial screening panel
AFEECC.AN SAMIL
GUAM

PACIFIC TRUST
1,121/0 RICO
VIRGIN ISLANDS

TOTAL

See Cerwramts.
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ESTABLISHMENT OF ALTERNATIVE TO TRADITIONAL LITIGATION - Comments

ALASKA
1) AS 09.143.190-.220 (arbitration of small claims)
2) AS 09.10.010-.160 (Uniform Arbitration Act)
3) AS 09.55.535 (Voluntary Arbitration of Medical Malpractice Claims)

HAWAII
Hawaii Medical Malpractice: Haw. Rev. Stat. Ch. 672. Design Professionals

MARYLAND
Health Care Malpractice Claims

MASSACHUSETTS
Maximum amount increased in area of small claims; Superior court can now
remand cases to District Court for trial when amount is under 915.000.

MINNESOTA
See also Minn. Stat. 1111513.25 to 115B.37 (only for hazardous substance
injury); sae also Minn. Stat. 572.30.

MONTANA ---
Mont/lila L. 1915 (Title 27. Ch. S. MCAI. Medical Legal Panel Act; Uniform
Arbitration Act.

NEVADA
Screening panel for medical malpractice actions.

NEW JERSEY
The State Suprema Court has instituted an arbitration program for
automobile negligence zlaims where the amount in controversy does not
exceed 615.000. t party has a right to de novo trial in Superior Court.

NEW YORK
The state may only be sued in Court of Claims (Court of Claims Act. 59).
Arbitration is available in any case if all parties agree (CPLR. 17501).
Medical malpractice actions must go to a medical malpractice panel (Judiciary
Law, 114111-a), but this does not preclude a civil trial.

OHIO
Sal R.C. 2711.21-2711.24 relative to medical claims arbitration. See
R.C. 9.13(E)relative to administrative "compromises" of motor vehicle.
watercraft. and aircraft claims against the state. See entire R.C. Chapter
2711. relative to arbitration (often contract disputes). Also see Municipal
Court Superintendence Rule 15 and Common Pleas Court Superintendence
Rule 15.

OREGON
Trial Court Rules establish non-binding arbitration for cases where less
than 115.000 In damages are sought.

PENNSYLVANIA
Cities of Philadelphia and Pittsburgh provide arbitration for claims of
620.000 or less; others for 610.000 or less.
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ESTABLISHMENT OF ALTERNATIVE TO TRADITIONAL LITIGATION - Comments

SOUTH CAROLINA
South Carolina Laws, 197i, as amended (Arbitration of Property Damage
Liability Claims); South. Carolina Supreme Court has issued rules for
voluntary arbitration of appeals and disputes over attorney fees.

TEXAS
Creation of Texas Medical Disclosure Panel to determine proper disclosure
for every medical and surgical procedure.
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2
ABOLITION OR MODIFICATION OF SOVEREIGN IMMUNITY

ALABAMA
ALASKA AS 09.50.250-.280; AS 09.65.070

ARIZONA A.R.S. 112-820 et seq.
ARKANSAS A.S.A. 812 -2901
CALIFORNIA Cal. Govt. Code 1815.2
COLORADO through Pil C. 11973). H B 1001 (1985)
COPIECTICTU

__plizio1
1R.S.C.G.S.A. 14-165; 17-308* 4-160

DELAWARE ' --

FLORIDA 1761.211__Ela. Stet- Ann.
GEORGIA Article I. See. U- Par. IX ICeoraia Constitution)
HAWAII Hew. Rev. Stat. 1662-1 (Stets Tort Liability Act)
IDAHO I.C. 16-901 et sea.
ILLINOIS
INDIANA Ind. Cod. 34-4-16.5-1 et

IOWA I.C.A. 1525A.1; I.C. . 13A.1
KANSAS 1K.S.A. 75-61_0 seqet

KENTUCKY K.R.S. 44.070 (Board of Claims Act )

LOUISIANA La. Coast. Art. 12. Soc. 10 (1974); R.S. 13:5106
MAINE 14 MRSA 18101 at seq. (Tort Claims Act)
MARYLAND Md. Code Ann. Art. 43- 112-104
MASSACHUSETTS Massac.huutts Control Laws lCheoters 255. 1 258A)
=CHIGAN Mich. Stat. Ann. 13.996 (107)
MINNESOTA
MISSISSIPPI H.B. 913 (19851: M.C. 111-46-1 et sea.
MISSOURI 1537.600. RSMo LL. 1978. N.B. 1650. A.1, 1985. S.B. 3131
MONTANA Cheater 675. L 1)83 (2-9-206. 24-ZDL 2-9-1Q1 MCA)
N.DIRASHA Neb. Rev. Stat. 181-8.215 et AIM.: 123-23071 123-2413
NEVADA NRS 41.011 as sea. 1350.000 limit under NRS 41.0351
NEW HAMPSHIRE 1911S Laws_ Chanter 441: N.H. Rev. Stat. Ann. 1412.3
NEW JERSEY N.J.S.A. Sa:t -1 et sea.
NEW IfEtICO N.M.S.A. 141-4-1 at sea.
NEW YORK Court Claims Act, Art. II 18: N.Y. Gin. Mun. LattASO-d
NORTH CAROLINA N.C. 143-291t N.C. 1153A-435
NORTH DAKOTA North akota Century Code NDCC 132-12.1-03
01110 O.R.C. 12743.01
or.AaomA S1 O.S.A. 1185. 1151 at sea.
OREGON ORS 30.210-30.300
PENNSYLVANIA 42 Pa.C.S. 11522: 42 Pa. Stat. Ann. 18540
RHODE ISLAND R.I. Gen Laws 119-31-1: 19-31-2: 19-31-3: 89-31-4: 19-31-12
SOUTH CAROLINA --

SOUTH DIJCOTA SDCL 11121-32-15 to j8
TENNESSEE Tenn. Cods Ann. 1129-20-101-29-20-407 (1980, 1985 SuPP.)

TEXAS Tex. Civ. Stat. Art. 6252-19b; Art. 6252-26
UTAH U.C.A. 163-30-3 at seg.
VERMONT ' Vt. Stat. Ann. Tit. 12, 15601; Vt. Stat. Ann. Tit. 29. 11403
VIRGINIA --

WASHINGTON R.C.W. 114.92.010
WEST VIRGINIA "
WISCONSIN - --

WYOMING "Closed end" (1919) W.S. 1-39-101 through 119
AMERICAN SAMOA
GUAM
PACIFIC TRUST
PUERTO RICO
VIRGIN ISLANDS

TOTAL

See Comments.
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ABOLITION OR MODIFICATION OF FOVEREIGN IMMUNITY - Comments

ALABAMA
Article I. Section 14 of the Alabama Constitution prohibits the state from
being made a party in a lawsuit. The legislature cannot consent to suit
against the state, but it can pass bills to appropriate money for persons
Injured ,y state actions.

Two judicial decisions -- Jackson v. City of Florence, 294 Ala. 592. 320
So.2d 68 (1975) and Lorence v. Hospital Board of Morgan County
294 Ala. 614. 320 So.2d 631 (1975) abolished local government immunity.
Section 11-1-2. Code of Alabama. has established liability limits to
$100.000 per claim and $300,000 per occurrence.

ALASKA
1) Claims against state
2) Suits against incorporated units of local government

COLORADO
H.S. 1001 revised governmental immunity statutes (September 15. 19851.
Evans v. Board of County Commissioner, 174 Colo. 97, 482 P.2d 968 (1.c.,711.

CONNECTICUT
State sovereign immunity is not abolished; State Claims Commission hears
and may approve claims but only under $5,000; municipal immunity retained
except in limited circumstances.

DELAWARE
Retains sovereign immunity (Article I, Section 9 of Delaware Constitution).
The Supreme Court of Delaware has held that the defense of sovereign
immunity may be waived only by legislative act.

FLORIDA
Caps of $100.0004200.000 or greater amount for which insurance is provided.

ILLINOIS
Illinois Constitution, Article XIII, Section 4 abolishes sovereign immunity
except as provided by General Assembly. III. Rev. Stat. 1983. Ch. 127.
Par. 1101 provides that the state may be a party only in the Court of Claims.

INDIANA
Campbell v. State (1972) Ind.. 284 N.E.2d 733

LOUISIANA
Act No. 451-R.S. 42:1441.1-1441.4; R.S. 29:23.1
Act No. 452-R.S. 13:5106; 5109(A)
Act No. 453-R.S. 9:2798.1
Act No. 4511-R.S. 9:2800

MASSACHUSETTS
$100,000 cap per occurrence where Immunity Is waived.

MINNESOTA
Minn. Stat. 183.732 and 3.736 (Supp. 19851 (State); Minn. Stat. Ch. 466
(Supp. 1985) (Political Subdivisions).
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ABOLITION OR MODIFICATION OF SOVEREIGN IMMUNITY - Comments

MONTANA
Chapter 419. L. 1985: Chapter 389. L. 1985 (2-9-101. 2-9-107. MCA).
Sovereign immunity abolished in Constitutional Convention (1973).

NEW HAMPSHIRE
(Cont'd) 9507-13:4.
9100.000 cap per occurrence where immunity is waived.

NEW JERSEY
Prohibits damages for pain and suffering except in cases of severe injury
where medical expenses exceed 91.000.

OHIO
11 In the case of the State of Ohio. sovereign immunite was abolished in

Am. Sub. H.B. 800 of the 110th General Assembly (Effective 1/1/75).
R.C. 2743.01-2743.20.

2) In the case of Ohio's political subdivisions. sovereign immunity was
abrogated by the Supreme Court in a series of decisions. but recently
reestablished subject to specified f liability (Am. Sub. H.B. 176
of the 116th General Assembly. effective 11/20/85). R.C. 2744.01-2744.09.

PENNSYLVANIA
9500.000 cap per occurrence where immunity is waived; damages for pain
and suffering prohibited except in cases of severe injury where medical
expenses exceed $1.500.

RHODE ISLAND
$50.000 cap per occurrence where immunity is waived.

SOUTH CAROLINA
Doctrine of sovereign immunity was abrogated by McCall v. Batson (1985).
329 S.E,2d TAIL H.B. 2266 "South Carolina Tort Claims Act" is pending.

SOUTH DAKOTA
Reinstatement and strengthening. The Governor has cancelled the state's
liability policy as of December 1. 1985.

VERMONT
No liability except to extent of insurance coverage.

WISCONSIN
State employees. officers and agents can be sued in tort if the claimant
complies with the notice requirements of 91193.82 Stets: see also 895.52.

WYOMING
Judiciary Committee sponsoring bill for 1986 session which will further limit
liability for highway design, construction and maintenance.
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ABOLITION OR MODIFICATION
OF JOINT AND SEVERAL LIABILITY

ALDAM --
ALASKA A.S. 09.16 (Alaska Uniform Contribution Among Tortfeaso-s Act)
ARIZONA A.R.S. 12-2501 it sea.
ARKANSAS --
CALIFORNIA --
COLOtADO 913-21-111(3.5), C.R.S. H.B. 1231 (1965)
CONNECTICUT --
DELAWARE --
FLORIDA No -- lagnflation proposed
GEORGIA Enacted greater statutory protection against excessive exposure
HAWAII No -- tau, als for 1986 session
IDAHO
ILLINOIS III. Rev. Stat. 1983, Ch. 70, Par. 301 et seq.
INDIANA
IOWA
KANSAS 1(..S.A. 60-258a
LECTUCKY --
LOUISIANA La. Civil Code Art. 2324: R.S. 9:3921
MAINE 14 fARSA1156 I eamoarat 'ye negligence)
MARYLAND --
MASSACHUSETTS
MICHIGAN --
MINNEVIA --
MISSISSIPPI --
MISSOURI --
MONTANA --
NEIRASKA --
NEVADA NRS 41.141(3)
NEW HAMPSHIRE
NEW JERSEY --
NEW !WIC° --
NEW YORK --
NORTH CAROLINA N.C. Gen. Stat. 816-1 to 1R-6 (191111
NORTH DAKOTA NOCC 132-38-01
OHIO --
OKLAIMMA 510.5 1984. 1154(E)
OREGON ORS 18.440 - 18.463 (Contribution Amona Joint Tortfeasors)

See comments.PENNSYLVANIA
RHODE ISLAND R.L. Gen. Laws 910-6-3 (see 9-20-4)
SOUTH CAROLINA --
SOUTH DAKOTA --
TENNESSEE --
=CAS Chapter; 32 and 33, Civil Practicp E Nevadias Code
UTAH Enacted greater statutory protection against excessive exposure
VERF.051- Eliminated the concept of joint and several liability
VIRGINIA --
WASHINGTON --
WEST VIRGINIA --
WISCONSIN --
WYOMING Legislation proposed - repeal of doctrine
AMERICAN SAMOA
GUAM

PACIFIC TRUST
PUERTO RICO
VIRGIN ISLANDS

TOTAL

*See Comments.
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ABOLITION OR MODIFICATION OF JOINT AND SEVERAL LIABILITY - Comments

CONNECTICUT
Retains state sovereign immunity; State Claims Commission hears and may
approve claims under $5,000; municipal liability retained (except in limited
circumstances).

DELAWARE
State waives immunity but mandates insurance coverage; retains sovereign
immunity for local governmental immunities and provides a 9300,000 cap per
occurrence where immunity is waived (see 81515. Tit. 6).

INDIANA
Eliminated the concept of joint and several liability: abolished effective 111185.

IOWA
Generally, there is joint and several liability, but not with respect to defendants
who are found to bear less than 50% of the total fault assigned to all parties.

LOUISIANA
Generally, there Is joint and several liability but not where defendant's
fault is less than that of the plaintiff, in which use defendant is liable
only to the extent of own fault.

MAINE
$300.000 cap per occurrence where immunity is waived.

MINNESOTA
Generally. joint and several liability, but if plaintiff's negligence is greater
than that of any of several defendants, plaintiff rannot recover at all from
that defendant.

NEVADA
Generally, joint and several liability except that a defendant who is less at
fault than the plaintiff is liable only for that portion of the judgment which
represents the percentage of negligence attributable to him.

NEW HAMPSHIRE
Elimirated the concept of joint and several liability. 9100,006 cap per
occurrence where immunity is waived.

NEW YORK
iee Civil Practice Law and Rules (CPLR) 1404.

OHIO
Based upon computer searches of Ohio court decisions and statutes, this
state still NI instances of joint and several liability (see memo R -11' -2395.
which still is generally correct. However, the effect of the doctrine may be
mitigated in some cases by Ohio's contributions among joint tortfeasors
statutes (R.C. 2307.31-2307.32, see memo's appendicesi and possibly by the
comparative negligence statute (R.C. 2315.19). See also these cases:
Barry v. Schor_kg. 2 Ohio App.3d 110 119811; Lattea v. Aloon
9 Ohio App.3d 118 (1982); and National Mutl. Ins. Co. v. Whitmer,
70 Ohio St.2d 199 (1982).
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ABOLITION OR MODIFICATION OF JOINT AND SEVERAL LIABILITY - Comments

OHIO. Cont'd
Recent legislation places a cap of $250,000 per person and $500.000 peroccurrence, as well as a limitation on recovery for pain Ind suffering tocases of wrongful cieeth or substantial permanent disability/estigurementand $5,000 in medical expenses.

OKLAHOMA
No joint and several liability except where damages cannot be apportioned.

PENNSYLVANIA
Generally, joint and several liability except where plaintiff's fault isgreater than a defendant's in which case the defendant is liable only forthe percentage attributable to him.

RHODE ISLAND
$50.000 cep per occurrence where immunity is waived.

TEXAS
Generally, joint and several liability, but if plaintiff's negligence isgreater than that of any of several defendants. plaintiff cannot recoverat all from that defendant.
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ABOLITION OP MODIFICATION OF COLLATERAL SOURCC DOCTRINE

MAMMA --
ALASKA A.S. 09.55.548 )medical malpractice only)
ARIZONA A . R . S . 12-565 (medical malpractice only)
ARKANSAS --
CALIFORNIA --
COLORADO --
CONNECTICUT P.A. 85-574
DELAWARE --
FLORIDA 6672.7372 Fla. Stat. (automobile cases only)
GEORGIA --
HAWAII --
IDAHO --
ILL:NOIS --
INDIANA --
IOWA --
KANSAS --
KENTUCKY --
LOUISIANA --
MAINE I'A MK Ili
MARYLAND --
MASSACHUSETTS Yes
viatica --
MINNESOTA --
MISSISSIPPI --
MISSOURI --
MONTANA --
NEIRASRA --
NEVADA 114.R.S. 42.020 (limited in scooI
NEW HAMPSHIRE --
NEW JERSEY N.J.S.A. 59:9-2
NEW MEXICO -
NEW YORK If
NORTH CAROLINA .C. Gen. Stat. 8 -1. Rule 411
NORTH DAKOTA P-
OMO ._
01CLAHOFIA 510.5 (19841. 8153(D1
OREGON y

PENNSYLVANIA 42 Pa.C.SA. 8553(d)
RHODE ISLAND R I. Gen. Laws 19-19-34 (medical malpractice only)
SOUTH CAROLINA --
SOUTH DAKOTA --
TINNESSEE -
T17.AS
UTAH '
MONT '
VIRGINIA
WASHINGTON
WEST VIRGINIA `-
WISCONSIN
WYOMING --
AMERICAN SAMOA
GUAM

PACIFIC TRUST
PUERTO RICO
VIRGIN ISLANDS

TOTAL

Sae Comments.
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ABOLITION OR MODIFICATION OF COLLATERAL SOURCE DOCTRINE - Comments

MASSACHUSETTS
nic ti Stone Company. al., 396 Mass. 1

ISePtenWor 1 1995). vision of cid! rcsou evidence is a matterfor the Trial Judge. Evidence may be admitted to contradict plaintiff's
testimony that his injury had caused him loss of money and where relevantto his motive for staying out of work.

NEW JERSEY
Gives public entities a credit for all collateral sources except for life
Insurance.

NEW YORK
Civil Practice Law 6 Rules 4545 - actions for medical and dental malpractice
end certain actions against public employers.

OHIO
Based upon computer searches of Ohio court decisions and statutes. Ohio
still generally follows this doctrine. See hifichyfrdwrmyrerMotorists M t. ins. Co..
53 Ohio St.2d 1 119781; Suchv v. o t. 19 ; an
Pryor v. Wabber. 23 Ohio St.2d 104 (13701. See also Evidence Rule 1111
(inadmissibility of liability Insurance Information). However, in the recent
political subdivision sovereign Immunity act, there is a requirement of the
disclosure and deduction of insurance and other collateral benefit sources
(R.C. 270.05(1311: additionally. R.C. 2305.27 relates to limited consideration
of collateral benefits in "medical claims" cases: and, finally, recoveries
against the State of Ohio in the Court of Claims must be reduced by insurance.
disability awards, and other collateral benefits (R.C. 27163.02(D11.

OREGON
1) O.R.S. 18.500-111.530 (advance payment by or on behalf of tortfeasor)
2) O.R.S. 7113.792(71 (uninsured motorist coverage in motor vehicle

liability policy)
31 O.R.S. 743.1100-7113.935 (Personal injury benefits protection In motor

vehicle liability policy)

Q5 C5 4
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ESTABLISHMENT OF PREJUDGMENT INTEREST ACCRUAL PRINCIPLE 5

ALABAMA --

ALASXA A.S. 09.50.2441 A.S. 45.45.010
ARIZONA --

ARKANSAS
CALIFORNIA
LORADO --

CONNECTICUT C.S.G.A. 152-1921

DELAWARE --

FLORIDA
GEORGIA
NAwAll H R Mat. 1{636-16_se_RIsm H R_ Stat 11561,6R

IDAHO -22-104
ILLINOIS --

INDIANA
IOWA

K.t.A. 16-205XANSAS
KENTUCKY -

LOUISIANA La. CAVII Code_ArtLWA!La. Rm. StaL 13.5112 and 13.5117
MAINE 14 MRSA 181427-1430
MARYLAND
MASSACHUSETTS -

KILBIGAN
MINNESOTA nn. Stat. 1549.09 1Supp. 19851

MISSISSIPPI
MISSOURI
MONTANA Motor 523. L. 1985 127-1-210. MCAT

NERRASRA
NEVADA .R.S. 17.130121
NEW SAMPSHIRE
NEW JERSEY Rule of Court - R 4:42-11
NEW MEXICO -

NEW TORE 1%41 Practice Law 6 Rules 5001. 5002. 5003
NORTH CAROLINA N. L: Stat. 124-5
NORTH DAKOTA t s
OHIO
Or-ARCM 2 O.5. Sum). 1985. 1727; 36 0.5. Supp. 1985. 83629

OREGON
PENNSTLVAFLA ' a. R.C.P. 238
RHODE ISLAND R.I. Gen. Laws 19-21-10
lopTs CAROLINA 34-31-20. S.C.K.S.
:WM DAKOTA D.C. -1-11

norssn
TEXAS
MAN
VERMONT _ -

VIRGINIA
WASHINGTON
WEST VIRGINIA
WISCONSIN
WYOMING
AMERICAN SAMOA
GUAM
PACIFIC TRUST
PUERTO RICO
VIRGIN ISLANDS

TOTAL

Se. Comments.

505



503

5a

ESTABLISHMENT OF PREJUDGMENT INTEREST ACCRUAL PRINCIPLE - Comments

ALASKA
State v. Phillips, 470 P.2d 266 (19701

HAWAII
Prejudgment Interest may accrue as early as date of injury.
H.R.S. 1662-2 (no prejudgment in against 1.

NEW JERSEY
Public entities do not pty prejudgment in . N.J.S.A. 59:9-2.

NEW YORK
Interest in tort *clone, except certain actions dealing with property. is
available from yard ct, report or decision to judgment and upon judgment.

NORTH DAKOTA
North Dakota Century 4......±:. 132-03-04 only applies to situations where damages
are certain or capable of being made certain by calculation and generally
applies to contract actions. However. it is conceivable that if the plaintiff
could show damages with some degree of certainty, I.e.. legal malpractice.
negligent bailment. etc.. this statute would be applicable in a negligence
action. However. North Dakota has not expressly adopted the prejudgment
interest accrual principle.

WISCONSIN
Provisions for interest accrual from date of settlement offer - sea
6607.01 Stmts.

t7 l6
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6
ESTABLISHMENT OF LIMI IS ON NON-ECONOMIC DAMAGES

ALABAMA --

ALASKA --

ARIZONA --

ARKANSAS --

CALIFORNIA Cal."Civ. Code 93333.2 West. Su pp. 19811)
COLORADO --
CONNECTICUT --
DELAWARL --
FLORIDA -- Legislation proposed.
GEORGIA
RAWAII Hawaii Rev. Stat. Ch. 2911 1"no fault" statute for autos and vehicles!
IDAHO
ILLINOIS
INDIANA
IOWA --
KANSAS
KENTUCKY
LOUISIANA La. Rim, Stats._13:5106; 13:51119 (punitive wages cont'd in comma
WEE 18-A M.R.S..A, 81-804 (wronaful d4ath action.
MARYLAND -
MASSACHUSETTS 116

v_atICAN --

MINNESOTA --

MISSISSIPPI --

MISSOURI 193. , . R.S.Mo. u. 1985 I H.B. 657 and 337)
MONTANA Chapter 507. L. 1985 27-1-221, 51 Al
NEBRASKA --

NEVADA
111DIPSIIIRE
NEW JERSEY
NEW iff-'tICO --

NEW YORK Yes
NORTH CAROLINA --

NORTH DAKOTA --

OHIO R C 120 05(CE R C 2307.43
OILLAIKOLS --
OREGON --

PENNSYLVANIA 112 _PiiCS- A . 1115111
RHODE ISLAND -- .

. CAROLINA
S.D. C.1-121-3-11=DAKOTA

SEE T.C-.4._ 1147- 19-123 1191141 las to_elaims ausinst state only
TELLS Article 4590, Section 11,02._ Revised Statutes
UTAH ..
vERnon --
VIRGINIA
WASHINGTON --

WEST VIRGINIA --

WISCONSIN Sec. 893.8216)
WYOMING --

MECCAS SAMOA
GUAM
PACIFIC TRUST
PUERTO RICO
VIRGIN ISLANDS

TOTAL

See Comments.
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6a

ESTABLISHMENT OF LIIITS ON NON-ECONOMIC DAMAGES - Comments

LOUISIANA
(Cont'd) La. Rev. Stets. 110:1299.39; 40-1299.42 and 140:1299.113.

MASSACHUSETTS
Limits under Tort Claims Act 9100,000: in Highway Defect Cases as to
Commonwealth of Massachusetts, 95,000; and on malpractice cases considered
as to total damages.

MONTANA
Generally, statute providing immunity for all non-economic damages was
overturned by state Supreme Court (1983). However, this smendment was
passed in 1985 session in response to the increasing number of wrongful
termination cases being filed, partially as a result of the Montana Supreme
Court's recognition of a number of causes of action related to termination of
employment.

NEW JERSEY
No limitations except for claims under wrongful death statute.
N.J.S.A. 2A-31-1 et seg.

NEW YORK
Limitation of exclusion of damages only in the use of workers' compensation
(Workers' Compensation Law Section III and no-fault automobile insurance
(Insurance Law Section 51041.

OHIO
No statute applicable to all tort cases, but in the recent political subdivision
sovereign Immunity act, there is a $250,000 cap on non-economic damages in
civil actions other than wrongful death actions (R.C. 27144.05(C)). The
Ohio Constitution prohibits caps in wrongful death cases (Article I.
Section 19A). There 4140 is a 5200.000 cap In medical malpractice (nondeath)
cases, which may app,y to economic as well as non-economic damages and may
be subject to constitutional challenge (R.C. 2307.43).

PENNSYLVANIA
Subject to attack on constitutional grounds; Issue in state Supreme Court;
Lyles v. Philadelphia.

TEXAS
Medical malpractice found unconstitutional in Baptist Hospital of Southeast
Texas v. Bober. 672 S.W.2d 296 (Tex. App. Beaumont 1984, writ granted).

WISCONSIN
Applies only to limits of $250,000 per claimant for each state employee sued
and denial of punitive damages.

WYOMING
Proposal to eliminate constitutional prohibition (Article X, Section 4,
Wyoming Constitution.
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ESTABLISHMENT OF PROVISIONS OF STRUCTURED AWARDS 7

ALABAMA Ala. Code 16 -5- 486.11975)
ALASKA A.S. 09.55.548 (medical malpractice only)
ARIZONA --
ARKANSAS Ark. Stat. Ann. 1134.21519 MIT. 19831
CALIFORNIA Cal. Gov. Proc. Code 1667.7 (west 19101
COLORADO --
CONNECTICUT --
DELASARE Del. Coda Ann. Tit. IS 16866 ISuon. 19841
FLORIDA 8768.57 Eta. Stat. 119851
SEORGIA --
HAWAII --
IDAHO --
ILLINOIS Public Act 84-2 Ill. Rev. Stet,. Ch. 110, Par. 2-611.1
INDIANA Yes
IOWA --
KANSAS Kan. Stat. Ann. 860-2609 (191111
KENTUCKY --
LOUISIANA La. Rev, Stets. 13:5114 (Act No. 451 450
MAINE --
MARYLAKI) --
MASSACHUSETTS . --
FM:RICAN --
MINNESOTA Minn. Stat. 3.736 et seq.
MISSISSTYPI --
MISSOURI --
MONTANA Yes
KEHRASKA --
NEVADA --
NEW HAMPSHIRE --
NEW JERSEY --
NEW MEXICO --
NEW TORE * Civil Practises Lew 6 Rules 50-A

--NORTH CAROLINA
NORTH DAKOTA --
OHIO --
0112A/KMA --
OREGON --
PEMISTLVANIA --
*MD! ISLAND R.I. Gen. Laws 128-33-25Aworkers' comoensation only I
scum CAROLINA * --
SOUTH DAKOTA --
TENNESSEE Teen. Coda Ann. 87-61-202 Il19851 119-11-i07 11415 Sunn. I (sae comma
TEXAS --
UTAH --
room --
VIRGINIA --
WASHDICTON --
HEST IrLICIIOA --
VISCONS/N --lawn -- Proposed legislation
AMERICAN SAMOA
CCM
PACIFIC TRUST
PUERTO RICO
VIRGIN ISLANDS

TOTAL

See Comments.
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ESTABLISHMENT OF PROVISIONS OF STRUCTURED AWARDS - Comments

FLORIDA
Structured awards for future losses in excess of 8500,000 against health
care providers.

HAWAII
Bills introduced In last session were selected. Will be introduced again in
1986 session.

INDIANA
Permitted by custom and practice. not by statute or case law.

MONTANA
Workers' Compensation Law specifically provides for structu. ad awards in
39-71-741. MCA (Chapter 471. L. 19851. No other statutory provisions.
but method is commonly judicially applied in civil law cases.

NEW YORK
Only in medical and dental malpractice cases.

OHIO
No bill has been passed on the subject. but proposals are being considered.
In Ohio's courts. structured settlements/awards have occurred without
legislation on the books. See, however, the installment payments provisions
in the recent political subdivision sovereign immunity act (R.C. 2748.061I31
and 10).

SOUTH CAROLINA
Structured settlements are permitted by custom and practice, not by
legislation.

SOUTH DAKOTA
Proposals for 1986 session similar to California statute regarding periodic
payments for medical malpractice awards.
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PENALTIES FOR FILING FRIVOLOUS SUITS

ALA1ANA --
ALASKA A. S.. 09.55_536 I medi cal _maloracticeonLvi
ARIZONA --
ARKANSAS --
CALIFORNIA --
COLORADO " 13-17-101 through 106. C.R.S. 11973 and 1985 Supp. i (see comments
CONNECTICUT., C.G.S.A, 1152-240a: 52-568
DEIANAAE --
FLORIDA 157.105 Fla. Stat.
GEORGIA
AWAII N.R.R. Stets.. 11294-31: 607-14.5

IDAHO 1.R.C.P, Rule511 Le)
ILLINOIS Public Act 811-7... IlL Rev_ Stat. Ch. 110_4ar- 2-611.1
INDIANA Ind. Code 311-1-16.5-19
IOWA --
KANSAS -- Statutory provisions are seldom used.
KENTUCKY
LOUISIANA Yes
MA/NE --
MARYLAND --
MASSACHUSETTS Mass. Gen. Laws Ch. 258, III; Mass. Con. Laws Ch. 231. 16F
mamma --
annum Minn. Stat. 1984, 1549.21
NISSISSIPPI -- Soo comments.
MISSOURI 15111.205. RSMo 15.8. 5. 19851
MONTANA -.
NEIIRASKA -.
NEVADA N.R.S. 18.010121
NEW NAMPSHIRE --
11Di JERSEY --
NEW PILTICO --
NEW YORK Civil Practice Law E Rules _R101-a
NORTH CAROLINA N.C. Gen. Stat. 96 -21.5
NORTH DAKOTA N.O.C.C. 128 -26 -01
OHIO -- See comments.
OKLAHOMA --
OREGON --
PDTNSTLVANIA --
RIDDE ISLAND --
SOUTH CAROLINA --
SOU= DAKOTA -- Proposed Vol 1986 session
TENNESSEE Tenn. Code. Ann. 127-1-122 (1 P80 I ( f rivolous appeals)
EMS Cheater 105. Civil Practice E Remedies Code
DEAN --
VERMONT --
VIRGINIA
WASHINGTON
WEST VIRGINIA --
WISCONSIN 2814.1.125 Stets.
WYOMING --
AMERICAN SAMOA
GUAM

PACIFIC TRUST
PUERTO RICO
VIRGIN ISLANDS

TOTAL

Sete Comments.
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8a

PENALTiES FOR FILING FRIVOLOUS SUITS - Comments

COLORADO
211-10-110(s), C.R.S. (1973). S.B. 182 (1984) - Penalties for filing
frivolous suits. State Court Administrator's Office conducted a survey of
use of frivolous lawsuits and found that judges do not invoice frivolous
lawsuit legislation very often. A major weakness in such legislation lies in
the stipulation that it cannot be used If the lawsuit involves a question of
fact. in particular. whenever party an bring In an expert witness. the
Issues which he testifies about become issues of fact. and as a result the
frivolous lawsuit legislation cannot be used even if the action is frivolous.

FLORIDA
Awarding attorneys' fees to prevailing party where "complete absence of
justiciable issue of either law or fact."

LOUISIANA
La.R.S. 3:3605; R.S. 112:11; R.S. 46:1820; R.S. 49:146
Louisiana Code of Civil Procedure Articles 863. 864 and 2164

MISSISSIPPI
See Rule 11q of Mississippi Rules of Civil Procedure.

NEVADA
Amended (19851. allows recovery of attorneys' fees when complaint "was
brought with reasonable ground."

NORTH CAROLINA
Attorneys' fees awarded if court finds absence of justiciable issue.

OHIO
Under the Ohio Business Opportunity Plans Law and Consumer Sales
Practices Law, the penalty of an attorney's fees award is available for
groundless, bad faith actions 1R.C. 1334.09 and 1345.091. In tort cases
In general, there does not appear to be e general frivolous suit /penalty
statute. Appellate Rule 23. however, permits courts of appeals to impose
attorney's fees and court costs as penalties In the case of frivolous appeals.
Additionally, In connection with frivolous tort civil actions. common law
remedies (such as malicious prosecution actions) might be available against
former plaintiffs who filed frivolous tufts, but Ohio Is strict relative to
malicious prosecution recoveries. See Clermont Environmental Reclamation
Co. v. Hancock. 16 Ohio App.3d (19841.

The frivolous suit Issue has arisen in the past in Ohio relative to medical
malpractice cases (see memo R-112-27821. The question has at times been
whether attorneys as well as their clients should be pursued for frivolous
suits. No legislative enactments have resulted. but several years ago
legislation was discussed that would have imposed attorney's fees/court
costs penalties for filing frivolous civil actions or appeals. Finally, see
the memo R-116-1327 relative to attorney's fees awards in Ohio; also bear
In mind that. In Ohio. prevailing parties In civil actions generally are
awarded court costs under Civil Rule Sii(D).

SOUTH CAROLINA
Rules of Procedure No. SS allows costs ty be allocated to prevailing party.

512
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lib -

PENALTIES FOR FILING FRIVOLOUS SUITS - Comments

WISCONSIN
This section is of limited value because findings by a court that an action is
frivolous requires the court report the attorney filing the actton to the bar
association, and judges are reluctant to do so.

WYOMING
Rules Committee of the Supreme Court is considering adoption of Fed. Rules
Cuv. Proc. Rule 11.

-513
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FOR GOVERNMENT EMPLOYEE: AND OFFICIALS

ALABAMA --
ALASKA Yes
ARIZONA )1.R.S__ 12-120 at salt (modified 1911x1
ARKANSAS --
CALIFORNIA --
COLORADO 211-10-111. C.-11-5 (1973 and 1915_Suno. I
.4131E , . -

DELAWARE I. T1L 10 011
FLORIDA 66.7251! Fla. Stat.
GEORGIA --
NAWAII Haw. Rev_ Stet_ 126-15 9
IDAHO l G,116-911.1 Lisa_
ILLINOIS IH. Rev. Stat. 1919, ch. LS. Ppr._101-1 at. son.
INDIANA ind. Code 34-11-16.5-3 ihmited itemunitgl
IOWA --
IANSAS K.S.A. 75-6101 et seq. (Tort Claims Actl
KENTUCKY -- Common Ise In effect.
LOUISIANA ' Yes
MINE 1 SI.R.S.A. 6101 et sea, (Tort _Claims Act)
HARTLAND Yes
MASSACHUSETTS Nes
RCHIGAN --
MINNESOTA phinn. Stat. 1.736 at sea.
Assissrm NAL 11.1-116-1 et sta.
MISSOURI 1537.035 196.5 N.B. 3571: State Leal Expense Fund (see commentsi_

Chapter 30, L. 1963 (2-9-305. MCA)ponAm
NESSASKA --
NEVADA '*1.1.5. 11.032; 111.033
NEW VAMPS'S= `-
NEW JERSEY N.1_,S.A. 59a-1 at sea._
NEW MIMICO
NEW YORK --
NORTH CAROLINA
MTh DAKOTA
0110 R.C. 9.15, 9.16, 2743.02; 2744.03(A)(6)
OKLANINIA Yes - sot cerments.

b. it . s . 30.213
FriT67751--,7f,m yn401Vs_et st.

VIGOR
PINNSYLVANIA
MODE IMAM Gene. Laws 19 -127; 5-34-3e; 115-11-5
SOOT/ coot= *--...
spun DAKOTA S,D.C.L. 1111-32-17 and 11
TENNESSEE T.C.A. 19-6-307(h)
FLEAS --
RAN --
EMMONS
VISCERA -
VASS/SCION
VEST VIRGINIA "
WISCOSISD1 - I9s5 Wisconsin Act iti, Section le 1145.0351
WYOMING

AMERICAN SAMOA
CLAM

PACIFIC TRUST
rano taco
VIRGIN ISLANDS

TOTAL

See Comments.
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9a

ESTABLISHMENT OF IMMUNITY FOR GOVERNMENT EMPLOYEES AND OFFICIALS -
Comments

FLORIDA
Provides for immunity for acts in scope of employment, unless acting in bad
faith, with malicious purpose, or in manner exhibiting wanton and willful
disregard of human rights, safety. or property.

LOUISIANA
Louisiana Revised Statutes 9:2798.1, 13:5108.1 and 13:5108.2, 29:23.1,
40:1299.39, 42:1441.1-1441.4. This list does not include special statutes
covering specific officers and functions.

MASSACHUSETTS
Massachusetts General Laws. Chapter 252 (public employees'
Massachusetts General Laws, Chapter 33 (national guard)
Massachusetts Canaria Laws. Chapter 111C. Section 14 (medics rendering

assistance in amergenciesI
Massachusetts General Laws, Chapter119, Section 51A (social workers and

other mandated reporters immune from suit for filing report of suspected
child abuse'

MISSOU. I
(Cont'd) 11105.711 to 105.726 (5.B. 275. 19831

OHIO
1) For state employees. see qualified immunity provisions of R.C. 9.85. 9.86,

and 2743.02.
2) For political subdivision employees. see the recent political subdivision

sovereign immunity act (R.C. 2744.03(A)(61.

OKLAHOMA
11 19 0.S. 1981, 1371
21 63 0.S.. 1683.14
31 57 0.1.. 1553
41 11 0.5.. 1129-108 and 37-121
5) 22 0.1., 1371
61 11 0.1.. 123-104

SOUTH CAROLINA
McCall v. Batson, Supra. contains some language on the subject of immunity
for government officials. H.B. 2266 (pending' contains provisions on this issue.

WISCONSIN
Statute was recertly enacted In response to AppetlateCourt decisions holding
liquor dispensers Habit.

515
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MODIFICATION OF DRAM SHOP LAWS
Iv

ALABAMA --
ALASKA A . S . 04.21.020
ARIZONA No statute; found in case law.
ARKANSAS --
CALIFORNIA --
COLORADO --

CONNECTICUT
DELAWARE --
FLORIDA 1041.11b Fli. Stet.

GEORGIA
RAHAI I --
IDAHO --
ILLINOIS 111. Rev. Stat. 1911. Ch. 41_ Par_ 135
INDIANA --
IOWA --
KANSAS
KLVTUCKY --
LOUISIANA --
HAM * 17 M. R.S.A. 12001
,MARTLAND --
MASSACHUSETTS --
BUCHIGAN --
MINNESOTA I aws of Minnesota 1915. Ch. IN_ 112 and 13
MISSISSIPPI --

1537.053 (S.B. 3451
MISSOURI
NERRASRA --
NEVADA --
KEN RAMI,SEIRE --
NEW JERSEY --
NEW 102(1C0 1e1 -11-1 N.M.S.A. (1978)
NEW TONE tneral obligations
NORTH CAROLINA N.C. Gen. Stat. 11 11-1-305_09113l_
NORTH DAKOTA --
OHIO R.C. Chapter 4399
OKLUICIBA
OREGON Olt 1 to *se 3(1 efin
PENNSYLVANIA --
RHODE ISLAND --
10011 CAROLINA
SOUT1 DAKO . .
77-71 SE! Yes
TEXAS --

UTAH --
V ST --
VIRGINIA --
WARRINGTON --
WEST VIRGINIA --
HISO:INSIN --
WYOMING w q 12.4-11111 lt4151

AMEAICAN SAMOA
GUAM

PACIFIC TRUST
PUERTO RICO
VIRGIN ISLANDS

TOTAL

See Comments.
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10a

MODIFICATION OF DRAM SHOP LAWS - Comments

ALASKA
Liability of liquor licensee only for "criminal negligence" (19831

FLORIDA
Limits liability to sale of alcohol to minors or knowingly to persons eddicted
to use of alcoholic beverages.

MAINE
Reduce liquor liability.

MINNESOTA
Compare: Minn. Stat. 13110.95 (19841 and Minn. Stat. 1340A.801 (Supp. 1985)

MONTANA
An unsuccessful attempt was made In 1985 (H.B. 3951.

NEVADA
"Dram shop" laws a,ee not recognized In Nevada.

NEW JERSEY
Proposed bill to limit liability of bars and retail liquor establishments for
injuries to Inebriated persons. Their liability to third parties injured by
drunk persons would remain unchanged.

NEW YORK
No substantial modification of dram shop law In recent years; 1983 law cited
above added coverage to persons under the legal drinking age.

NORTH DAKOTA
No change. but citation for dram shop laws: N.D.C.C. 15-01-06

OHIO
See R.C. Chapter 4399; It Is a limited law. A recently introduced bill.
N.B. 733 of the 118th General Assembly, would increase civil liability
(R.C. 11399.18): H.B. 11413 also relates to the subject.

SOUTH CAROLINA
Christiansen v. Campbell. (19851, 328 S.E.2d 351. recognized civil liability
of seller of alcoholic beverage who sells to intoxicated person In violation
of penal statutes prohibiting such sales. H.B. 2802 (pending) pertains to
this issue.

SOUTH DAKOTA
Abrogation of dram shop laws.
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MODIFIED STATUTE OF LIMITATIONS

ALASAHA VII
ALASKA --
ARIZONA - -
A/MAMAS
CALIFORNIA --
COLORADO --
CONNECTICUT 5652-577a; 52-577b and 52-577c; P.A. 114-1107: P.A. 44-267
DELAWARE --
FLORIDA 695.11141. F.S.. nrconclina 2 years from discovery (oont'd.in common
GEORGIA --
HAWAII --
IDAHO Limitations Tort Claims Act revised 1965. 1.C. 6-901 et sea.
ILLINOIS ..
INDIANA Ind. Code 34-1-1-2
IOWA "
KANSAS K . S . A_, 64-501 et sea.
ILECTUCKY --
LOUISIANA --
MAINE 14 M.R.S.A. I1752-A Ideal- n ISSIOOSIS I, lcont'd in comments)
MARYLAND Courts I Judicial Proceedings 1CJ1 65 -109 factions against ohysiriggi
MASSACHUSETTS --
FICHIGAN --
CMSOTA
MISSISSIPPI N. =. 6 1

MISSOURI 6516.140 (N.B. 225. 19151: 6516.030 (1963. S.13.44 6 liS1! (see come,
MONTANA - -
WESSASICA --
NEVADA N.11 S. 111A.097 Ireaardina health care erevidera 1

NEW RAMPSHIRE
NEW JERSEY See coocitents.
NEW RELIC° --
NEW TORE .P. . . -a; 'cal or dental ma Praia cc
NORTH CAROLINA -
NORTH DAKOTA N.D.C.C. Ch. 26-01
OHIO
OKLANCMA 5603.1964 6156(5) -
OREGON O.R.S. 30.275
PENNSYLVANIA Yes
RHODE ISLAND . --
SOUTH CAROLINA .1 ion 15-340_
OUT! DAKOTA .,

TDDIESSEE 1 if:FrCUMUM .. . . , , _
TEKAS 16 . DOS; Article 11590. 10.011
17WI
VERMONT --
VIRGLYIA --
WASHINGTON

WEST VIRGINIA --
WISCONSIN --
WYOMING W.S. 1-3-107 119761
AMDTICAN SAMOA
GUAM

PACIFIC TRUST
PUERTO RICO
VIRGIN ISLANDS

TOTAL

See Comments.
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MODIFIED STATUTE OF LIMITATIONS - Comments

ALABAMA
Statute of limitations in certain civil lawsuits and workers' compensation were
Increased as part of a workers' compensation compromise.
ACT 85-39 1 1984 2nd Special SessionACT 85-41 1

FLORIDA
(Cont'd) not to exceed four years for medical malpractice, two years for
professional malprautice, two years for wrongful death. Generally, four years
for torts 1195.11(31 f.S.).

ILLINOIS
See, generally, Ill. Rev. Stat. 1983, Ch. 110. Par. 13-101.

MAINE
( Cont'd 1 752 -B (ski 1. 752-C (sexual acts); 753 (doctors and law ars).

MISSOURI
(Cont'd) 8516.170 (S.B. 44 6 45, 1983); 1516.350 IS.B. 468. 1982).

NEW JERSEY
No, except that a claimant against a public entity must file a notice of claim
within 90 days of the accrual of his cause of action.

NORTH CAROLINA
See N.C. Gen. Stat. 81-15(c) (1983) (malpractice).

OHIO
See R.C. 2743.16 (two years generally against the state); R.C. 2744.04
(two years generally against political subdivisions); R.C. 2305.11 (medical
malpractice actions precluded four years after act or omission occurred.
despite general statute of limitations of one year at,-r the cause of action
arose (discovery rule)); and 2305.131 (a statute of repose relative to
defective and unsafe real property improvements).

OREGON
Established a two -year limitation for filing claims against the state or state
employees.

SOUTH CAROLINA
Medical malpractice only; S. 153 providing for architects' limitation on
liability Is pending.

TEXAS
Neaqle v. Nelson, 678 S.W.2d 918 (Tax. 1984); Nelson v. Krusen.
665 S.W.2d 11
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UMITAV)NS ON ATTORNEY CONTINGENCY FEES

ALASANA
ALASKA --
ARIZONA Aril. Rev. Stat. Ann. 112-568 (19821
ARKANSAS

CALIFORNIA Cal. Sus. I Prof. Code 16146 (West. Supp. 198141
COLORADO

CONNECTICUT
DELAWARE Del. Code Mn. Tit. 18 16865 (Supp. 1980
FLORIDA Suits against state agencies 1761.21(8) Fla Stat.
GEORGIA --
HAWAII Yes
IDAHO _Idaho Cade 139-11211 119761
ILLINOIS public Act 811-7, Ill. Rev. Stat.. Ch. 110
INDIANA Ind. Code Ann. 816-9.5-5-1 Par. 2-611.1
IOWA Iowa Code Ann. 1147.138 (West. SupP. 19311-851
KANSAS Kan. Stat. Ann. 17-1216 (1982)
KENTUCKY --
LOUISIANA
M1NF
MARYLAND Yes
MASSACHUSETTS --
MICHIGAN --
MINNESOTA
FaSSISSEPTI --

MISSOURI
MONTANA --
NEDRASRA web. Nay. Stat. 1144-28311 119781
NEVADA --
NEW HAMPSHIRE --
NEW JERSEY Regulated by Suoreme Court R. 1:21-7

MEXICO --,nv
NEW YORK Judiciary Law 11r4 -a
NORTH CAROLINA --
NORTH DAKOTA
CHIO -
00..ANOMA Yes
OREGON " O.R.S. 752.150 (limited to medical suraical dental treatment
PENNSYLVANIA --
RHODE ISLAND --

SOUTH CAROLINA --
SOUTH DAKOTA -- Proposal for 1986 session
TENNESSEE T.C.A. 129-26-120 (19801 (medical malpractice,
TDAS --
UTAH
VERMONT

VIRGINIA

WEST VIRGINIA
WISCONSIN --
WYOMING -- (iumltationcby Wyomino Suoreme Court. 1977)
AMERICAN SAMOA
CLAM
PACIFIC TRUST
PUERTO RICO
VIRGIN ISLANDS

TOTAL

See Comments.
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LIMITATIONS ON ATTORNEY CONTINGENCY FEES - Comments

FLORIDA
Also Section 766.575. F.S.. provides guidelines for reasonable fees.
Including percentage of recovery.

HAWA I I
Hawaii Revised Statutes. Section 671-2 (applies only to medical torts and
limits contingent fees to a "reasonable amount as approved by a court of
competent jurisdiction").

MARYLAND
Partial (for suits against state government).

MASSACHUSETTS
Except in cases of Industrial Accident Board (20%) and victims of violent
crime 1151 I .

OHIO
There is no general statutory limitation on chargeable attorney contingency
or hourly fees in tort cases; in some civil cases, attorney's fees may be
subject to regulation (e.g.. workers' compensation cases) or to court approval.
However, attorney's fees generally are required to be reasonable under the
Code of Professional Responsibility applicable to Ohio's attorneys.

A recently Introduced bull. H.B. 694 of the 116th General Assembly would
limit recoverable or payable attorney's fess in civil actions against political
subdivisions of Ohio.

OKLAHOMA
Oklahoma Bar Association Advisory Opinion $26 (fee limitation of 50% or
less ) .

OREGON
1 Cont'd 1 omission. operations.
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UABILITY INSURANCE:
WRESTLING WITH A THORNY ISSUE

In the past year. states. local governments.
and private businesses have found it increasingly
difficult to obtain or afford liability insurance.
Cities, states. physicians. and hospitals, among
othert. have OHO drastic increases in their
liability insurance rates. North Dakota estivate&
that liability coverage for its Department of Nil-
sen OSSIOJ roes will increase 219 percent, from
$453,344 to S1,446,132 during the 1985-87 bienni-
um, as seepared to the previous biennium.
Specialists in sous parts of the Country are
seeing their medical melpractica premiums climb to
morn than S50,000 annually.

Snell bust . long distance truckers, di-
rectors and officers of corporations, Goners of
gasoline stations, grain elevator operators, and
colleges and universities are examples of others
feting huge increases in liability insurance pre-
miums. Child care centers are finding it dif-

1050 Seventeenth Street Suite 2100. L
ISSN Oi en Milo Onrmos wowloll Dy Ow Ow.

ficult to buy insurance in light of an increase in
sexual abuse claim. And many waste dump opera-
tors cannot fled a company to insure thism--a
serious problem, as insurance is usually a license
requirement.

Roots of the Problem

Several factors in combivati,n have lel to
today's 'crisis' In liability insurance afford-
ability and evallability While there is sows
difference of opinion as the extent to which each
contributes to the proble, the following are the
most freciently cited factors

A drop in the return on investment: made by
insurance conianies. In the late 1910s,
when interest rates were high, insurers
eagerly wrote policies and invested the
premium. The competition for business

(Continued on woe 21

tdo 80285 (303) 823-7800
..ry Woolen. Huy Doomel000d

-.- .''' I

ror)Jx.4



520

UASILITY INSURANCE IConteule
drove dean tne price of inSuranth, but the
clais continuen. As the return on invest-
ment dropped with the rate of Inflation,
losses in the insurance industry 11 of
wanted. In the past two year,. comanies
lost more than in the previous 25 years.

e Excessive damage mends. A Well per-
centage of cases accent for the bulk of
dollar payouts. Whereas settlements for
more than SI .111101 were rare Just five
years mg, such high settlements are some-
what mare come+ today. for examPle. a
swimmer wno Immo paralyzed after diving
in the surf at a town beach won a U mil-
lion judgment against the city of NerePort
leach. California. earlier this year.
Large awards for pain and Suffering often
no Alt in MO settlements. Some also ar-
ab.e that the collateral source role results
in excessive awards. This rule forbids the
introduction of evidence that the plaintiff
is already Mitring compensation free
other sources. This, a patient may receive
comensation free sere than we source for
a single element of loss, such as medical
expenses.

Inc uncertainty about the number and
size of future claim and awards . In re-
cent years, insurer, have seen mare and
more plaintiffs successfully sue either for
*vents with took place any years we.
whose hareful effects are only now coning
to live (*.I. leaking toxic waste sites),
or for wraith claim were one virtually
unheard of (e.g., Sexual abuse claims
against operators of child care centars).
As insurer, find it increasingly difficult
to accurately predict the nature of their
clients' liability, they are more and mare
reluctant to assume such risks.

High administrative costs. Estimates are
that only 21-40 cents of each medical mal-
practice premium dollar ultimately goes to
injured parties. Administration, claims
*valuation. and litigation costs, including
plaintiff attorneys' contingent fees and
defense attorneys' hourly few, absorb mere
than one -half of each medical malpractice
insuranCe Pruden dollar. Sheller figures
apply for much of the liability insurance
market.

Several additional factors have exacerbated
the liability insurance problem for state and lo-
cal governments:

The doctrine of joint and several liability.
This doctrine allows a plaintiff to sue any
or all of the PoSSible defendants for the
full amount of his damage. Although a

plaintiff CahnOt CO1 lint sore than Ms le-
gally determined daemons, he may collect it
fro, the defendant with the most resources
Or the "deepest pocket,' I eeeeee ctie of
tnet defendants degree of fault. This rule
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often works against ;averments because they
are always considered deep pocket oefen-
dants. For enamel, a City which is fend
to be 10 percent at fault in an accident may
have to pay all or east of the &rages if
the other defendants have no resources.

Loss of sovereign immunity. Under the doc-
trine of sovereign Imenity. whithi is
derived from an ancient English tneon law,
citizen, caw* Sue their we goverment.
This doctrine has been eroded bstantlally
over the year, as a result of federal and
State fegl anti ve and Judicial actions.

Potential Solutions

Proposed strategies for dealing with the
liability insurance problem fall into three cet-
egorits 1) those that involve tort law revi-
sions. 2) those that require administrative re-
forms; and 3) those that may be taken independent-
ly by the states. Table 1 Sumerian categpas
of insurance liability bills likely to be intro-
duced in upcoming legislative sessions.

Under the heading of tort law revisions, the
following proposals are frequently sentionen

Amend the Joint and several liability rule
to limit the liability of deep pocket defen-
dants when their percent.: of fault is
relatively minor.

Change the collateral source role to allow
e vidence to be introduced that the plaintiff
haS retained l COMM" satiOn from other
series.

Establish pretrial panels to encourage early
settlenent and weed out frivolous claims.

Place lints on the amounts recoverable,
these Meta may be placed on the total
amount of an ward or only on the amounts
rKoverable for non-economic lenses, such as
pain and suffering. disfiginthent. Meath-
went of quality of I fe, or punitive
demons.

Permit courts to alive Structured damages--
doing's paid in installments throughout the
plathriffis period of disability. up to a

lifetimain lien of Imp sum awards.

Regulate the contingent fee paints of
plaintiff 's attorneys.

Administrati we reforms ley include the
following

Require insurance companies and self-
insurers to submit basic information on

their liability experience to give states a
utter understanding of the frequency and
severity of claim and the adequacy of pre-
W ee. as well as provide feedback on the
e ffect of enacted legislation.

(Text continued on page 41
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UASIUrV INSURANCE IConcluabon
Prohibit midterm cancellations of policies
unless the risk Ms demonstrably increased
and direct CO.11111tS to give policyholders
more Mice of introit to cancel.

Alloy insurance companies to write policies
on a *claim made" rather than on en 'occur-
rence* basis. Occurrence-based insurance
holds the insurance umpire responsible for
claim resulting frame treatment rendered
during the coverage period, regardless of
when the clubs was filed. Claimmide based
insurance bolds insurers responsible for
cla' se filed only during the coverage year.

Independent actions that states my take to
cannel their liability insurance costs include.

Reassert, wholly or partially, sovereign/
goverment imunity and extend this immunity
to local pverneante.

Improve risk monagement In order to reduce
the likelihood of claim.

Self-insure instead of buying liability in-
k...ante from third parties.

An Woolf from Medical Malpractice insurance

A crisis to the availability of melpracticet
inserence inspired reform legislation in almost
every state tem year age. May of the strategies
outlined Move were enacted at that time to deal
with the VIM. These reform were anent to en-
courage tettlements before trial, to lilt
recaverliss, to improve quality of care, and to
liter the legal process.

State legiflatioe was effective in solving
malpractice meltability problems, twat the effect
of tart reforms an claim and recoveries is for
less clear.

Economist frank Slpan of Vanderbilt Universi-
ty, Me analysed the reform' impact Si galore...
tic* pregame, concluded that 'the eepirical
results of this Btu* give no indication that in-
dividual state legislative actions. or actions
taken collectively, have had their intended ef-
fects on premiem.

Dr. Patricia Demon of Duke University an-
alysed malpractice claim closed by almost all
interera in the mid- to late 1070s. Near conclu-
SINS were:

Limits on the dollar mount of awards, in-
cluding caps and previsions for periodic
rather than lump sum payments, appeared to
at average Settlements by 25 percent, to
raise the proportion of cases dropped fro.
3 to 44 percent. and to reduce slightly the
share of cases going to verdict.

e Relaxation of the ban an introducing
evidence of collateral scurces of compensa-
tion available to the plaintiff appeared to
mime settlements, altheugh the statistical
significance of this finding was law.

525

e Units an attorneys' contingent fees at
average Settlements by nine percent, some-
what raised the number of Cites dropped
without payment, and slightly reduced the
Percentage of cases going to verdict.

As legislatures tackle the thorny issue of
controlling liability insurance costs during the
upcoming legislative sessions, they need to care-
fully mice the wetted benefits of actions such
sly reduce the ability of defendants to sue, cap
awards, limit attorneys' fees, or involve expen-
sive or cuebersome administrative actions.

NCSL Contact: Barbara Modal, Denver.

-."-...r.:
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Mr. FLORIO. Thank you very much for your very succinct and
good testimony. We are going to ask all of our witnesses to try to
keep their remarks to 10 minutes so we can have maximum time
for the interchange that is really the essence of what this process is
about.

Mr. ZUCCARO. I could hear the bell coming, Mr. Chairman.
Mr. FLORIO. Yes, I am impressed. I am awed that you are able to

time your remarks right to the second.
My understanding is that when you said the States are going for-

ward with modifications in their tort law and product liability
questions that that translates into your organization's opposition to
Federal activity in terms of uniform product liability reforms. That
you are not supportive of any Federal law to change the State tort
laws or the State product liability laws?

Mr. ZUCCARO. In the area of product liability, NCSL has taken
the position that we oppose Federal intervention in the area of
product liability. We think that the appropriate place for those
issues to be dealt with is in the State forums, where it has tradi-
tionally been dealt with.

Mr. FLORIO. So it is largely a philosophic position?
Mr. ZUCCARO. That is right. The entire question of preemption of

State activity in areas that have been traditionally the concern of
States. I think NCSL has consistently taken the position that there
should not be Federal preemption in those areas where Stetes have
traditionally exercised control and authority.

In the area of liability insurance, I think the States, as I indicat-
ed in my prepared remarks, have been moving forward and have
been taking many initiatives. And I would suggest that it would be
appropriate to give those actions an opportunity to proceed to de-
termine the real effect that will be realized from it. And I think, if
it is determined that those actions have not been effective, at that
point it should be reexamined, whether the Federal role should be
expanded to address those same issues.

Mr. FLomo. We have testimony later in the day from the Nation-
al Association of Insurance Commissioners. And one of theand I
made reference to this in my opening remarksone of the state-
ments in the submitted testimony, and I quote it, "The solutions
that could positively impact on the problems have already been im-
plemented," which seems to suggestand we will get some clarifi-
cationthat there is not that much left to do except to )ust go for-
ward and implement whatever modifications have been implement-
ed.

Can you give us your thoughts on the validity of that general
statement?

Mr. ZUCCARO. I think that many of the ultimate responses have
been started. Whether they have gone far enough, whether they
are broad enough, and whether they, in fact, will be an effective
response to solve the problem, I think it is premature to say. And I
would not sit here and suggest to you that there is no reason to do
anything further.

As I indicated, I think it is important for this committee to pro-
ceed, to be a forum to analyze the effectiveness of what is taking
place in the States. And at some point, a decision will have to be
made, in fact, whether the problem has been solved or not.
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I do not think it has been solved at this point. I think we are on
the road to solving it, and I think steps have been taken to do justthat.

Mr. Fioiuo. Are you convinced that the various State regulatory
agencies that we havepresumably the ones that you are most fa-
miliar with as a representative of the National Associationreally
have the capability and the resources to perform the function that
we expect of them in an effective way?

Mr. ZUCCARO. I would suggest that the adequacy of the level of
State regulation probably varies considerably from State to State.
Some, I think, are probably doing an excellent job. Some are doing
a less than excellent job. I think the capacity is there.

And I think in those States that have not been sufficiently effec-
tive in regulating the industry, at some point we will recognize
that, and I think steps can be taken to ensure that they have the
ability to do so.

The States have effectively regulated public utilities. And I think
that similar effective State regulation is possible in the insurance
industry. Some States have been slow to recognize the need and the
dimension of the problem with regard to State regulation. But I do
not think the States lack the canacity to do so. Some of them may
not have gotten on track quite as fast as others.

Mr. FLORIO. We are going to hear from the insurance commis-
sioners in a while. I would just run down some of the lists, some of
the items that have been already presented to us as problem areas
and some of the proposals, and just ask for your thoughts on any of
them, if they strike you as particularly significant.

The problem areas that have been suggested are reinsurance
the inadequacy of the State regulatory authorities to have any
degree of meaningful control over the business. Solvency questions
have been brought to us. Mergers, selective underwriting; policy
forms development; proposals for Federal reinsurance; expansion of
a Risk Retention Act that is currently on the books, and authority
to allow financial services at the State level to go into aspects of
insuranceother financial services industries to go into the insur-
ance business. Working from the premise, one presumes that com-
petition will be good for the ultimate consumer.

Do any of these jump out at you as something that is a more sig-
nificant thing than any of the others?

Mr. ZUCCARO. All of these are areas that the States in one form
or another have been looking at. Some States, obviously, more seri-
ously than others. I cannot speak to the issue of reinsurance. It is
not an area that I have any particular expertise. And I would ask
at some point the NCSL staff, if they have got something they
would like t&, submit on that issue that we would offer

Mr. Funtzo. We would be pleased to receive that.
Mr. ZUCCARO. In the other areas, the question of solvency, Ver-

mont has not had any problem in that area. We had one foreign
corporation that was doing business in Vermont that had a solven-
cy problem. Ultimately, all of the policyholders were protected
with the existing State fund to protect those policyholders. So that
there were no losses to any consumers or policyholders in Vermont,
and that has not been a problem.
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The question of financial services is one that is coming to the
front burner. Vermont, along with a number of other States has
been exploring the fmancial services industry, and consideration to
the question of interstate banking, and the question of providing
services by banks that expand well beyond traditional banking
services. And insurance is clearly one of the areas that people are
talking about expanding into.

I think that, speaking personally, that we have got to be cautious
in the level and degree of expansion we permit to ensure that we
do not have a situation that losses in one area would have the po-
tential of affecting other areas of the business. And we do not want
to cause a problem that presently may exist in the insurance indus-
try to spread to the banking industry because we allow banks to
get into the insurance business.

But I think that those are areas that arepeople are looking at
and people are talking about. No question about it.

Mr. nom°. I yield to the gentleman from New York.
Mr. LENT. Thank you. First of all, Representative Zuccaro, I

want to thank you for your testimony. It has been very helpful.
The gist of what you are saying here is that we should have these
hearings, we should monitor the insurance industry, and we shoUld
keep an eye on what the State commissioners and the legislatures
are doing to correct some of the unevenness that we see in the in-
dustry. We should not, however, jump into this issue with some
sort of legislation unless events eventual y prove that, for one
reason or another, the States were unable to get us over the
present hurdles. Is that a correct representation?

Mr. ZUCCARO. Yes, I think that is absolutely correct. I think,
many of the initiatives that I described have only been adopted
within the last legislative session or the preceding legislative ses-
sion. And from the effective date, there is a period of time of imple-
mentation, and I think we are just now beginning to see some ef-
fects from some of the actions that have been taken.

Some of them have been successful. Quite frankly, others have
not been successful. And what may work in one State may not
work in another.

I think that is one of the principal arguments for letting the
States try to do it. Because if we try to do it on a national level,
you may be focusing on problems that are problems in a majority
of States, but also ;.-noosing those same solutions on States where it
is not going to have any effect at all, or may even have an adverse
effect.

Mr. LENT. So you are not recommending that we legislate in
some particular way or do something with McCarran-Ferguson?

Mr. ZUCCARO. I am not.
Mr. LENT. We had some witnesses in one of our previous hear-

ings which placed some of the blame for the current insurance
casts on the premium price cutting that took place back in the late
1970's and early 1980's when interest rates were high. There was
great competition among the insurance companies for premium
dollars so that those dollars could be invested.

One of the points that was made, as I recall, was that somehow
the State insurance regulators or State law should have prohibited
the insurance companies from reducing their premiums during
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that period, when the companies were receiving record interest re-
turns on their investments. Do you think that would have been a
proper function or a step that might have been taken?

Mr. ZUCCARO. I presume it is a step that might have been taken.
I think the sophistication of insurance regulation has increased
dramatically since some of the problems that have brought about
this insurance crisis have come about. And I think that clearly in
the structuring of rates, soundness becomes an issue.

Mr. LENT. Think about this politically. If the insurance compa-
nies were making all kinds of money on the investment side and
they did not lower their premium rates, which is what they actual-
ly did, what would the effect have been across the country? What
would the insurance commissioners have done looking at these
profits and companies not lowering their rates?

Mr. ZUCCARO. No one ever complains with rates going down.
There is no question about it. And I think

Mr. LENT. Had rates not gone down there might very well have
been complaints all over America.

Mr. ZUCCARO. Absolutely.
Mr. LENT. Including right here in this committee.
Mr. ZUCCARO. Absolutely. And I am not going to sit here and try

to suggest to the committee that I have any expertise in the area of
the insurance rating process.

I think that what the States have got to ensure is, that there is
effective legislation in place to permit rates to be set that will be
fair and will afford protection to the public, will ensure solvency
for the companies, and a reasonable rate of return.

Mr. LENT. You have said at page 12 of your testimony, that cor-
rective action at the Federal level, however, ought to be taken in
areas of environmental liability insurance and truckers' coverage.
This seems to be carving out a couple of exceptions to the general
rule. And what type of Federal action might you be thinking about
in those areas?

Mr. ZUMARO. I think those are areas where Federal legislation
has alreadyan area the Federal Government has already taken a
role. And we are not suggesting expanding that role, but we think
that in the area where the Federal Government is already in-
volved, if there are particular problems that it is appropriate to be
addressed at the Federal level.

Mr. LENT. You do not have any suggestions?
Mr. ZUCCARO. I do not have any specifics.
Mr. LENT. I have no further questions.
Mr. FLORIO. Mr. Sikorski.
Mr. SIKORSKI. Thank you.
Thank you, Representative Zuccaro. I appreciate your testimony,

and I've read it over.
I served for a few years on the Human Resources Committee of

the NCSL and now sit on our Select Committee on Children, Youth
and Families. We had a hearing recently on the dramatic increases
in insurance coats for child care providers across the country.

Have you heard from the Human Resources Committee or others
on the problem of availability, and affordability, of liability insur-
ance for child care providers? And have you seen anything happen-
ing on the State level in response to it?
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Mr. ZUCCARO. Yes. I think the question of availability and afford-
ability of liability coverage in the child care area, and also in the
area of nonprofit and volunteer organizations is really very, very
similar. And they have a real difficult time.

I think that some of the steps that they have taken in that area
have beenin Vermont, we recently empowered the commissioner
of insurance to set up a joint underwriting association in those
areas where he makes the determination that there is a lack of
availability or costa make the coverage unaffordable, to mandate
the establishment of a joint underwriting association to provide
those lines of coverage.

Now, that was set up as a 1-year experiment. And if it appears to
be working, I expect it would be extended. If there are problems,
those problems will have to be dealt with.

The area of MAP'F., is also an area that tuts, I think, been put
into place to deal with the question of availal-,Ility ofcoverage in all
those areas that coverage is just not available, just not Ciere. And
that is a real problem. And whether those initiatives will be suffi-
cient, only time will tell.

Mr. &NORM. Thank you.
Thank you, Mr. Chairman.
Mr. Flom. Let me just develop two last points very briefly. One

is the point that Mr. Lent raised .here and has raised previously
about the difficulty of attempting to induce insurance companies
I suppose to put it in a different way, the difficulty in not allowing
insurance companies to reduce prepnums.

In State regulationeven in Federal regulation at the ICCthe
concept of predatory pricing is clear. Most people understand pric-
ing below costa is there and is not a preferred approach. It may
very well be used in some instances to capture market, inappropri-
ately to concentrate the market.

In this instance, the concept of cash-flow underwritin* is one
that I understand is almost acknowledged by some in the mdustry
as taking place under certain circumstances. Those circumstances
apparently existed at the end of the seventies, high interest rates,
good investment income.

Is it really that difficult for the insuranceand I am not saying
politically difficult, because I think the politics can be justified, if
in fact you are talking about preserving the integrity of the insur-
ance company and industry so as to survive the next downturn in
the cycle. The concept is not one that I think is beyond the capabil-
ity of insurance regulators to incorporate into their review process,
assuming they have a review process.

Now I am not unmindful of the fact that in some instances in
commercial insurance, the insurance industry regulators have no
process because it has been totally deregulated, in reviewing those
rates.

But if there were to be some responsibilities, do you, from your
experience, regard it as difficult, if not impossible, for either under-
writers themselves or underwriters under the guidance of insur-
ance regulators to evaluate what the prospects are for the ultimate
payout, and therefore, to keep a band of premium fluctuation in
mind, which apparently was not the case? Do you regard that as
unreasonable?
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Mr. ZUCCARO. I think that that is clearly one option.
Mr. nano. Do you regard it as a function, assuming you do not

have a situation where there is total deregulation in commercial
lines. Do you regard it as a function of the regulators to play some
role in ensuring that the twin problems of gouging for rates that
are clearly inappropriate, or providing for rates that are inappro-
priate to meet the ultimate responsibilities of the insurance compa-
nies?

In those situations, do you regard those as legitimate and maybe
even required functions of an insurance regulatory system?

Mr Znee Alto. Well, I think ultimately the State legislatures that
are going to consider the degree of regulation that they are going
to have, and the degree of authority the various insurance depart-
ments and insurance commissions are going to have in ratesetting,
is the place where the question should be determined.

Mr. FLORIO. There are some proposals, and I think we are going
to hear about them today, at the State level, that there be some
correlation between premiums and payouts. And that sort of a
system should be implemented where it is not. And, of course, that
would be a substantial policy change at the State level in some
States.

I assume that some States, at least pay lipservice to having that
now. Whether they do or not, we will find out momentarily.

Let me ask one last item, and it is really not related too terribly
much to what we are talking about. You brought it up in your re-
marks. I have been interested, because in my State we have the
same problem that you apparently do in Vermont.

A court decision that came down holding a host responsible for
overconsumption of alcohol at a private party, and then the indi-
vidual going out, and getting in an accident, and hurting someone.
That is very controversial in my State, as apparently it is in your
State. And there is a proposal to changeeffectively, to overrule
the court decision with some liability.

I am not offended by the decision, because the decision does not
translate into blanket responsibility. The decision was on a factual
basis. And in certain circumstances I can conceive ofand I think
most people probably can conceive offactual situations where O:"
host should be responsible.

The difficulty is that translates, in some inttances, on the part of
industrythe insurance industryinto worst-case scenarios becom-
ing the norm. So that one says, well, this increases the risk dra-
matically that there be payouts. There will be this blanket liability.
And therefore, we have to calculate rates to take into account this
new enhanced liability, when review of the particular case and
review, one would think, of just a commonsense interpretation of
what the court was tr4ng to do woul of result in expansion of
tremendous amounts of liability.

What you are talking about is the cuation whereto make a
ludicrous examplesomeone pours three bottles of whiskey into
somebody, puts them in the car, turns on the key, and turns them
loose into a crowded municipality. That host should have some
degree of responsibility.
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But that is not to say that everybody that passes through the
house that has a drink then becomes liable for everything that
happens when the person leaves the house.

Have you any thought& or suggestionsI am not sure how inti-
mately involved you are in the legislative deliberations on this par-
ticular questionas to how one refines the insurance ramifications
of particular liability court judgments that occur on restricted fac-
tual grounds for which there is no great liability in a more expand-
ed sense?

Mr. ZUCCARO. I think one of the problems is that this creates a
new area of potential liability that was not considered when poli-
cies were originally written, when rates were originally structured.
That, I think, is one problem.

And I think you are quite correct. That bad facts usually make
bqd law. And you get cases where you have outrageous conduct
vhich produces a decision, which is then cited as precedent and be-
comes a test. And many cases that follow get decided on facts
where the conduct is not nearly so outrageous. And if that was the
particular case that had gone on in the first instance you might
not have had the change in the law at all.

And I have some concern that that decision may produce a result
that every time there is a automobile accident where liquor was in-
volved, if that person at any time had consumed any of that liquor
at a private home, or at a private party, that the only prudent
practice is going to be to name that individual as a codefendant,
and we will have significant increased costs ultimately, just for the
cost of defense, whether there is any ultimate liability or not. And
that could have, in my judgment, serious implications down the
road.

Mr. Fnoluo. Thank you, Mr. Zuccaro. A very thoughtful response.
Let me thank you very much. If there are no further questions, I
would like to express our appreciation.

Mr. ZUCCARO. Thank you, Mr. Chairman, I appreciate the oppor-
tunity.

Mr. FiAmtio. Thank you.
We are now pleased to have a distinguished panel of insurance

regulators from the various States. I would like them to come for-
ward. The Honorable Edward Muhl, the Commissioner of Insur-
ance of the State of Maryland; the Honorable William Gunter,
Commissioner of Insurance, State of Florida; the Honorable
Lyndon Olson, Jr., State Board of Insurance, chairman of the
board, Texas; and the Honorable John Washburn, Director of In-
surance of the Illinois Insurance Department.

Gentlemen, we welcome you all to our committee. We are very
pleased to have you back, particularly our former colleague from
Florida. We would ask that you try to keep your remarks to ap-
proximately 10 minutes so that we can have some interaction.

And I would ask Commissioner Muhl, please to start.
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STATEMEPITS Or EDWARD J. MUHL, VICE PRESIDENT, NATIONAL
.`SSOCIATION OF INSURANCE COMMISSIONERS; JOHN E. WASH-

URN, DIRECTOR OF INSURANCE, STATE OF ILLINOIS; LYNDON
L OLSON, JR., CHAIRMAN, TEXAS STATE BOARD OF INSUR-
ANCE; AND WILLIAM D. GUNTER, FLORIDA INSURANCE COM-
MISSIONER

Mr. MUHL. Mr. Chairman, I am delighted to be here, al^,rig ,cith
my colleagues who you have already introduced. Let me just ex-
plain just a couple things about my colleagues before I get into
making an opening and brief remark.

Lyndon Olson is one of tile three Texas board members, also
chair of the Texas Board of Insurance, past president of the NAIC,
and has served as chairman of the National Association of Insur-
ance Commissioners Reinsurance Task Force for the past 4 years.

Commissioner Gunter is also the past president of the NAIC, and
is very integrally involved in the entire process.

And I am sure all of us here will be in a position to answer any
of the questions that you have.

First, let me suggest to you that on behalf of our many col.
leagu', I am very appreciative of the opportunity to appear, along
with my colleagues here, to offer testimony which, hopefully, will
be of some benefit anr' interest to you and your committee.

I would like to just have a few brief opening remarks. I am not
going to reiterate the bulk of the testimony which we have given to
you in writing.

Mr. FLORIO. Incidentally, all of the remarks of all the witnesses
today, their formal statements will be ix ,, into the -,cord in their
entirety.

Mr. Mufti Very good. We appreciate that.
Let me just suggest to you that State insurance regulators, for

the most part, Mr. Chairman, are not newcomers to the problems
and the concerns that you have been address ng. We have been
pretty much on the front line handling these concerns and prob-
lems every day, each and every moment of every day.

And we have been talking to the family day-care operators, the
long haul truckers, and municipalities, counties, and others, includ-
ing the insurance industry, because they also are impacted by this
situation, concerns, and problems that face them all.

We have a good understanding of the problems, and in my opin-
ion, and equally important, a very good understanding of the solu-
tions needed. Many of the solutions that couldand I think you al-
luded to this earlier, from the written testimonymany of the so-
lutions that could pesitively impact on the problem have been im-
plemented.

That is not to suggest though, Mr. Chairman, that all of the solu-
tions to the problems have been brought forth. But a lot of what
could be done in the timeframe that we hav, been operating in,
has been done.

The insurance industry and the incl.' -dual companies that com-
prise this industry are not unregulated. As a matter of fact, they
are highly regulated, and in my personal opinion, well regulated by
the many States. There are critics of State regulation, as there are
critics of Federal regulation. But I strongly suggest to you that the
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regulation by the individual States is alive, and well, and very ca-
pable of responding to the needs of the citizens that we serve anci
that you serve as well.

The National Association of Insurance Ccmmissioners is an orga-
nization comprised of the regulators of all the States, including the
four U.S. territories. It is an organization that brings the State reg-
ulators together to share in the problems, and particularly the so-
lutions, that transcend the jurisdictional boundaries.

Our organization assists in supplying the uniformity needed in
those most critical areas dealing with solvency and financial regu-
lation, and at the same time provides for the individuality of the
several States where some of the problems and some of the solu-
tions to those problems are unique.

The NAIC does provide a national forum, but assures individual
State identities, because all States are not experiencing the same
problems, nor the same degree of severity of those problems. Each
State is unique in the problems they face, although having some
similarities, may be different as the solutions will be different.

Mr. Chairman, as a result of you having already received the
written testimonyand I do appreciate your thoughts about includ-
ing that in the permanent recordI would like to turn it over to
Director Washburn from the State of Illinois, who would like to
offer aonae comments as well.

[Testimony resumes on p. 547.]
[The prepared statement of Mr. Muhl follows:]
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Mr. Chairman, allow me to preface my remarks by

first noting that the State Insurance Regulators are

not newcomers to the problems that you are addressing.

We have been on the front line dealing with these issues

every moment of every day listening to the complaints of

the family day care operators, the long-haul truckers,

obstetricians, municipalities and counties and the many

others, including the insurance industry, who are affected

and impacted by this situation.

We have a good understanding of the problems, and

equally important, a good understanding of the solutions

needed. Many solutions have already been offered which

have been molded to the best interest of the citizens in

our individual Jurisdictions. The solutions that could

positively impact on the problems have already been implemented

and a lot of what can be done, has been done, by the several

states.

The insurance industry and the individual companies

that comprise this industry are not unregulated. As

a matter of fact, they are highly regulated, and, in my

opinion, well regulated by the many states. There are

critics, Mr. Chairman, of the state regulation as there

are critics of federal regulation. But I strongly suggest

to you and to your committee that state regulation of

insurance is alive and well and quite capable of responding

to the needs of the citizens we serve on matters within our

control.

2
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The National Association of Insurance Commissioners serves to

bring together the state regulators, to share in the problems and

particularly the solutions that transcend jurisdictional bound-

aries. Our organization assists in supplying the uniformity

needed in those most critical areas dealing with solvency and

financial regulation and, at the same time, provides for the

individuality of the several states where some problems and the

solutions to those problems are unique. The NAIC provides a

national forum but assures individual state identities because not

all states are experiencing the same problems nor the same degree

of severity. Each state is unique and the problems they face,

although having some similarities may be different as the solu-

tions will be different.

Ili order to fully understand the availability concerns

existing today, it is important to understand the several compo-

nent parts of the problem that has brought us to this point.

There are approximately 5,500 licensed United States insur-

ance companies of which approximately 2,100 are life and health

insurance carriers. The remainder, 3,400, are property/casualty

insurers. This 3,400 is further identified as having approximate-

ly 53% who underwrite personal lines of insurance only such as

automobile and homeowners, and the remainder of the 1,600 are

licensed to write commercial insurance which includes workers

3
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compensation, commercial automobile, commercial multi-peril and

commercial general liability and specialty lines. If you exclude

workers compensation companies, you would have approximately 1,100

companies writing various of the commercial lines in question.

Each of these companies represent individual independent

businesses of different sizes and different capacities or abil-

ities to write insurance, who are seeking to sell their products,

pay expenses and earn a profit not unlike any other businesses

that function in our free enterprise system. Each insurer who

ventures into this business of risk taking and risk sharing does

so with the logic and thought that if they can predict their loss L.,

exposure, they '-an charge an appropriate premium and thus make a

profit. Unfortu.ately, it's not a very simple or easy process

because of the many forces that come to bear on the system.

Competition, government and regulatory controls and intervention,

predictability and measurability of risk exposures, reinsurance,

world economies and the management ability of indiv49ual insurers

to name a few, serve to have a direct as well as indirect bearing

on the functioning of this system as a whole.

The business of insurance historically has been cyclical in

nature. The companies evaluate their risks, attempt to predict

with as much certainty as possible their future lossei, and adjust

their premium, up or down, to cover those predictions es to losses

while attempting to remain competitive. The pendulum, in years
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past, would swing in near three year cycles due, in part, to a

degree of stability that existed in a world economy, the ability

to spread the risks over a large base of insureds and an avail-

ability of secondary or reinsurance to fill the capacity voids of

the primary insurers.

The task though of predicting future losses, measuring and

evaluating risks and spreading that risk has become difficult.

Narrowly defined and limited contracts have been broadened by

Judicial interpretation. Insurers on a consistent basis are being

required to pay for risk exposures that were never intended or

contemplated by the insurance contract and, equally important,

where a premium was not previously collected for such an exposure.

The bulk of this has translated into solvency concerns for

mayor segments of the insurance industry, and thus directly

impacts on the ability or the capacity of the industry to write

either new or existing lines of insurance. The primary carriers

in the United States market never had the capacity to write all

the insurance demanded by the various markets. Therefore, there

was a strong reliance on the reinsurance facilities to fill this

capacity void. Unfortunately, the losses sustained by the primary

carriers have also been sustained by the reinsurance facilities

which has caused them to reevaluate their position in the market.

Reinsurance has been disappearing for certain of these lines or

the costs of reinsurance to the primary carriers have increased

5
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dramatically for yet other lines. thus exacerbating the problems

noted.

The insurance industry is responsible for self--uflicting

some of the wounds they sustained due in part to their participa-

tion in the cashflow underwriting process. We had an uncontrolled

economy with double digit inflation and an unprecedented prime

interest rate of 21% leaving open the door for the many insurers

to indulge in certain practices which aggravated and worsened the

cycle. Insurers were able to convert low premium dollar income

for high short-term investment yields, thus creating a large

volume of ill priced and, in some instances, long-term business on

their books. Competitive forces were quite fierce.

The interest rates fell dramatically over a relatively short

period of time Leaving the Insurance Industry in auLte a dilemma.

There was a fear that to raise prices in some semblance of order

to compensate for the risk exposures would mean a loss of

marketshare. The industry, for the most part, was unwilling to

make such a timely transition and was severely caught in a time

lag of recovery. To make matters worse, many companies, now

experiencing solvency concerns and with fear for survival, were

withdrawing from many of the markets totally. There has been an

overreaction in many instances where some of the companies have

withdrawn from the unprofitable as w(11 as the profitable markets

causing dislocation of many policyholders.

It is important to remember that all insurance companies do

not write the same lines of insurance nor do they have the same

capacity or expertise. Much of the commercial business is written

by specialty companies or companies that specialize in certain

markets. Medical malpractice for an example, is written in oaring

'legrees and amounts by approximately 30 insurance companies. Day

care, particularly commercial day care centers were written by just

a few carriers, Mission Insurance Co. oeing the primary one.

Mission ultimately sustained capital and surplus deficiencies and

was unable to retain certain of its reinsurance contracts.

6
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Mission was recently taken over in rehabilitation, thus dislocating

auite a few day care centers nationally. Many of the other commercial

lines carriers were not geared to write such coverages and due to

the perceived volatile potential for loss, few if any initia ly

moved to fill this capacity void.

Many factors, some controlled while others uncontrolled came

to bear on the industry thus creating the most severe cycle in the
history of insurance. State governments and regulators responded

by offering =mediate relief where possible and icentifying other short

term as well as longer term solutions to the many problems. The

individual states as well as the NAIC responded promptly by creating

market assistance programs, searching for alternative insurance

sources, establishing a national clearinghouse of availability

information and exploring legislative involuntary insurance

mechanisms such as Joint Underwriting Associations. Using my state

as an example, Governor Hughes of Maryland,aware of the then growing

availability problem, supported legislation in the 1985 General

Assembly that allowed Maryland's Medical Malpractice Insurance Company
to expand it's writings to other health care trofessionals. This

has served to create an available malpractice market for nurse
mid-wives, dentists, and other health providers.

Concerned also with the severity of the availability and

affordability problems, Governor Hughes formed two separate task

forces, one on medical malpractice and one on general liability

for the other commerical markets. The major thrust was to identify

specific causes of these problems and to determine the most

appropriate administrative and legislative solutions. The Governor
has submitted a comprehensive package of bills to the legislature
that will have a meaningfull impact on these problems. Many of the

state jurisdictions are proceeding in a similar manner.

The individual state regulators in coordination with the NAIC

responded to these problems. The following represents a summary of
the various actions taken:

7

541



539

1. There has been a universal response by all state

insurance departments by law, order, regulation or

notice prohibiting companies from cancelling at mid-

term of policy contract or attempting to raise

premiums mid-term of contract.

2. Proper notice of non-renewals is being required to

allow the insured sufficient tams to fine alterna-

tive markets.

3. The majority of states have created voluntary market

assistance programs and open telephone hotlines.

The market assistance programs are efforts to create

markets where none presently exist, matching buyer

and seller of insurance. These efforts have worked quite

well, particularly in the area of day care liability.

The NAIC has responded by creating a National Clearinghouse

concept gathering information as to specific company

capacity in specific geographic areas and disseminating

that information to the states for use in their market

assistance programs.

4. Market conduct examinations are being initiated by the

states of any insurer whose market practices and

activities are questioned. Several examinations have

commenced and have been completed. Insurance companies

found in violation of any of the insurance laws are

taken to task.

5. Many states are addressing availability problems by

sponsoring legislation which creates involuntary

insurance mechanisms such as Joint Underwriting

Associations (JUAs). As a prerequisite to

licensure, all companies licensed in a given state

will have to accept certain of these risks as

insureds with that company.

8
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b. The majority of the states, either through their

Gov%rnor's Office, Insurance Division or the State

Legislatures have formed special task forces to

review the unique problems of these states and to

suggest legislative remedies. These legislative

initiatives take various forms depending upon the

need of the local jurisdiction. Some of the noted

initiatives deal with meaningful reform of the legal

liability system: (a) caps on awards; (b) reinsti-

tution of governmental immunity; (c) re-evaluation

of competitive rating versus prior approval rating

mechanisms; (d) joint underwriting associations or

legislatively created market alternatives such as

medical mutual liability insurance companies, law-

yer's malpractice insurance mechanisms and other

residual market mechanisms: (e) malpractice arbitra-

tion mechanisms for health providers; (f) strength-

ening peer review and professional licensing procedures

(g) elimination of legal barriers allowing for pooling

of risks and self-insured programs for governmental

entities; (h) limiting counsel fees in certain circum-
stances based on percentage of the award; (i) reducing

the statue of limitations in cases of a minor.

7. The NAIC has formed a legal liability task force to

review the legal liability system and the effect it

has on the consumer and the availability of insurance
generally.

8. Premium rates are being monitored and reviewea to

determine whether the rates charged are excessive for the
product being sold and the risk exposure th,:t is attached.

Premium rates are also being monitored to determine if they
are inadequate as well as unfairly discriminatory.

9
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The states share in the concerns of availability and

affordability and the impact this has on our citizens,

insurance consumers, and industry alike. Many efforts

are being made to resolve these problems, and we are

pleased to suggest that a great deal of progress has been

made. Insurers are rebounding and voluntary efforts are

being seen to address these concerns. Continental Insurance

Company, USF&G, and Liberty Mutual, to name three, have

announced insurance programs created to insure day care

facilities. Other carriers have initiated programs to

insure yet other commercial entities which is a positive

sign of recovery.

There are risks, though, that cannot and probably should

not be insured because of the inability to measure the cost

of such risks. I refer to pollution liability in its various

forms as one example. Unless changes are made, and the liability

system provides more stability, these risks will not be

insurable at any cost.

We are finding many businesses and individuals going

self insured for many risks which result onl! 1^ a temporary

or interim solution. The difficulty remains .n that by

self insuring, they are merely transferring thE method of

payment and not addressing the root cause of the rising

cost.

The last issue that I would like to address deals with

solvency. One of the most important roles of a regulator,

in addition to consumer protection, is insurance company

solvency protection and insolvency detection. When a company

enters into an insurance contract and collects a premium, they

make a promise and a commitment to the policyholder. These
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policyholders come to rely on that promise and it is

important to assure that these companies remain viable

and able to fulfill their promise and commitment one

year, five, twenty or thirty years in the future. In the

unfortunate event of an insolvency, the policyholders'

interest must also be protected.

The individual state regulators take their statutory

charge quite seriously and attempt to provide those

protections necessary. For your information, Mr. Chairman,

the many states provide, in coordination with one another

and with the assistance of the National Association of

Insurance Commissioners, one of the most advanced solvency

monitoring mechanisms available. We are able to devote

staff resources in excess of 6,000 personnel to the various

regulatory functions. There are over 1,800 highly qualified

and experienced financial and market conduct examiners, and

the states contribute over 200 million dollars each year

toward the cost of regulation.

On behalf of the NAIC and my many colleagues, I would

like to again thank you for the opportunity to appear before

your committee to offer testimony. I will be pleased to

answer any questions you or your committee members may havb.

ubmitted,

Edward J.14011
Vice President NAIC

I pit,
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STATEMENT OF JOHN E. WASHBURN

Mr. WASHBURN. Thar . you, Mr. Chairman, Mr. Lent, Mr. Sikor-
ski. I appreciate the opportunity to come here today.

I do not want to be redundant about the problems, but I thought
it might be helpful to just talk about what I see happening in Illi-
nois, and how we are trying to respond to the problems that a-
out there. I will restrict my remarks to liability insurance, because
I think it is the area that we have had the greatest price problems
and the greatest availability problems.

The fact that the casualty insurance underwriters were under-
pricing their product is shown both in their actions that they have
taken An: the last couple of years, and in the reports they send to
State insurance commissioners. In Illinois, in 1985, we had a 33-
percent increase in the number of companies that were on our
.troubled company watch list. You look at that compared to 1983, it
is a 100-percent increase in the number of companies that we have
had to monitor.

Indeed, several large conglomerates have had to send money to
their insurance subsidiaries. And I talk about American Express to
Fireman's Fund, Xerox to Crum & Forster. And they have had to
send appreciable amounts of money just to ensure the viability of
those companies.

There have also been some major insurance concerns that have
had to add money to their reserves, because they felt they were un-
derreserved. You all have probably heard about CIGNA, iJSF&G,
and Continental in just the recent months have had to add money
to their reserves because they felt they were underreserved for
some of the policies they had written prior to 1985.

Now on some occasions there was no parent company or no sur-
plus, or the parent was, unwilling or unable to send money down,
and there have been insurance companies that have had to cease
the business of insurance, simply because they were no longer
viable.

Now the belated response of the industry to their losses has
caused problems in Illinois, much the same way it has caused prob-
lems in other We have large price increases, midterm can-
cellations, and a rash of .complaints about not being able to find
coverage at any price. In Illinois, we have attacked these in a
series of ways.

Midterm cancellations when they were first put together had a
very good rationale behind them. They allowed the insurer and the
insured to sort of get together and be innovative on the types of
coverage they would afford. The insured could talk the insurer into
going with a particular type of price or a new type of coverage and
if it did not work out, in midterm they could cancel and start
anew. They could go back to the old system.

For years that allow some innovation in the insurance market-
place that might not have taken place otherwise. The problem, of
course, is the fact that this ability to innovate also gave the insur-
ers some flexibility in term of midterm cancellations, when there
was no innovation to start with. And some insurers abused this
privilege.
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So, in Illino;.s, we passed a law that prohibits midterm cancella-
tions, except for specific reasons.

Mr. FLoato. The previous approach was mutually agreed to?
Mr. WASHBURN. The ability to midterm cancellation allowed a

mutual agreement between the insurer and the insured Midterm
cancellat ons were an aberration, to be quite frank. They were not
a norm in the industry prior to this. And they allowed a little flexi-
bility betwe:.n, basically the broker, the insured, and the insurer to
come up with r.,awe innovating if they wanted to do that. With the
,.vhole thought that if it does not work, we can get out of it and
start anew.

elow I do not know how much it was used, but it allowed that. It
was not very much abused until really very recently. And then it
was abused r "Teat deal, where there was no innovation to start
with. I mean, mere was an actual abuse by the companies. And so
we have had to take out that flexibility in the structure.

Now we are attacking the avaihbility problems through a
market-assistance program. And some of the availability problems
we find are because the agents or brokers IT 'ly are not knowl-
eageable about which insurer is willing to writ the particular type
of risk t.aat he is trying to place. There are really no agents or bro-
kers it Illinois that are affiliated with all 400 companies that are
writing casualty business in Illinois.

And go, the market assistance program basically puts a struc-
ture, a grouping of both producers and underwriters who are collec-
tively kr lwledgeable about what is going on in the market' lace.
And in that way, if an agent or broker cannot find a company that
is willing to write, he submits an applicatim, and the market as-
sistance program can find a writer for that type of rife. At least
that is the hope.

There is also the incentive for the participating companies to
help provide coverage. They know that if they do not provide er-
age, they are going to be faced with some sort of a structured--an
involuntary market mechanism for the particular types of risk that
cannot be written.

Indeed, one of the advantages of a market assistance program is
they will help determin- what truly is unwritable. What the indus-
try does not wish to write. What they do not think they r-n write.

These uninsurable risks may vary from State I.) State, epending
on both the legal framework or the uniqueness of the State.

In Illinois, we have a program for mine subsidence. Basically, a
lot of Illinois had underground mining. Homes were built over this.
The city of Springfield itself is built over a series of uaderground
mine3. These mines may subside. There may be water that eats
away the structure, and the mine may cave in. That is not covered
und?- a normal insurance program.

In Illinois, we have a special program for mine subsidence. It is
really not needed in most other States.

Now the pricing is, of course, the most difficult problem for us in
Illinois. In Illinoia, we have long held the belief that with mr...ny
sellers ant no dominant writer open competition was the bettir de-
terminant of the price. This worked very well for the cone amen
over the last several years. But large-scale discounting off of rates
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advised by the industry organizations, the consumer got a very
good deal for his insurance.

Now this happened again because the companies were compet-
ing. They were out there trying to make money. And they thought
they had the ability to do that.

Now what happened was the companies lost money basically on
policies they have written. And they are just seeing the losses on
policies they wrote years ago.

The question is, why did they lose money? Well, they had cash-
flow underwriting. They thought they were going to make money
on interest. rates. The collective judgment in those days was inter-
est rates were going to stay high for the next several years, that
there was no way they could really come down. So they lowered
the price. They went out to get the business.

The stiff competition forced companies that did not believe in
cash flow underwriting to reduce their rates just to keep their
market share. Just to keel) their good risks they had to reduce
rates

In 1981 Aetna came out and said the price is too low. We are not
going to play this game. We are going to raise our prices because
that is what we think we ought to do. And in a very short period of
time, they lost 20 percent of their business. And their good busi-
ness fled. They ventually had to capitulate ard lower their rates
because they were just losing their good business.

Commercial liability is also very difficult to price. There is a long
time between when you price the product and when the claims
come due. And that causes sort of a problem on trying to deter-
mine what is a correct ra*,). What is the interest rate going to be
for the next several year. maybe 10 or 15 years? What is basically
going to be the collective judgment of how much ought to be paid
out?

So it makes it a very difficult product to price. Liability is more
di:ficult than property, because you do not see the claims as early
as property.

Availability of cheap reinsurance. People wanted to get into this
wholepeople wanted to get into financial services, and it is very
easy to do through reinsurance.

There was also, because of some rulings out of the Treasury De-
partmen* an impetus for captive reinsurers. For major companies
that were formed in the mid-1970's to get into the insurance busi-
ness in a lot heavier way, to prove that the rates they were charg-
ing their parent were adequate.

So you had an availability of cheap reinsurance, and that al-
lowed companies to take a chance. That allowed them to write
business at a cheaper rate.

The last is the court decisions on awards which are retrospective-
ly changing the size and the nature of the risk, with no ability to
retroactively charge a premium. That caused a great of problems
for the industry.

Now what we are trying to do in Illinois is see how extreme have
been the price increases and what risks are affected. In some cases
we are finding discounts of 75 or 80 percent off of the suggested
rate by the industry organizations. There is such a large discount,
you can understand that 100 percenteven a couple of hunared
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percent increasesdoes not get them up to the level that was os-
tensibly the correct rate.

Now that does not help the guy whose rates have gone up 100
percent, and I am not trying to excuse the industry practice in
trying to raise the rates in 1 year to make up for their shortfall in
prices that have been falling down for several years. But at least, it
is a more understandable thought when you see the rates increase
as to whether they are at the correct level now.

In some ways the industry has tried to address the pricing prob-
lem created by the long-term nature by changing the policy, a new
form. The so-called Insurance Services Office, ISO claims-made
form. The policy will allow a company to close its books on busi-
ness quicker, and hopefully adjust the rates in a speedier, and
hopefully more gradual basis.

Now there were, in many eyes, a lot of problems with the origi-
nal form that came out from the insurance industry. And the com-
missioners worked together, both with the buyers and the brokers,
and forced the Insurance Services Office to change the form in a
great manner just to get the necessary approvals.

Now this year in Illinois we are trying to address the problems
we have already seen. Some of the problems deal with how the in-
dustry acts with its policyholders. We are going to have a bill to
extend the period of time they have got to give nctice of non-
renewal.

We are going to have a bill that mandates that they get the
claims information in a speedier manner, so a policyholder who
finds out he needs to go out and shop for the market has the infor-
mation he needs to shop the market in a timely manner.

We are also going to be trying to address rates. But we are not
exactly sure how to do it. It is a very complex problem in terms of
allowing the policyholder at least some advance notice on when his
rate is going to change upward in a great extreme.

At the same time, we are going to try and address the other side
of the problem, which is tort reform. It is one area that legislative-
ly can add more stability in terms of trying to determine rates.

In summary, we are aware of the problems that are out there.
We have instituted or are in the process of instituting action to ad-
dress the problems. Now many of the actions are portable to other
States, and they will move. Other actions will deal with particular
problems in a particular State.

In Illinois, if we see someone else who comes up with a good idea,
we will steal it. We will use it in Illinois. And in that way, I think
the system is going to work for us.

Thank you.
[The prepared statement of Mr. Washburn follows:]

549



547

STATEMENT OF JOHN E. WASHBURN

DIRECTOR OF INSURANCE OF THE STATE OF ILLINOIS

Chairman Florio and members.

Thank you for inviting me to testify today on what I see in

Illinois occurring in the current insurance marketplace. I

will direct my remarks to liability insurance as this is the area

of greatest price increase and availability problems.

The fact that the casualty insurance underwriters were underpricing

their product is shown in their actions and reflected in the reports

they must send to insurance regulators. Indeed, several large

conglomerates have had to send substantial, additional funds to

their insurance subsidiaries to restore viability. On some

occasions, there was no parent or the parent was unable or unwilling

to send additional funds and the companies have had to close their

doors and c^ase the business of insurance.

The belated response of the insurance industry to the situations

has caused problems in Illinois in much the same way it has caused

problems in other states. We have had large price increases,

mid-term cancellations and a rash of complaints of not being *le

to find coverage at any price.

We in Illinois have attacked these in a series of ways. Mid-term

cancellations allowed an insurer to take chances on types and

prices of insurance it would provide an insured. If they found

the situation to be different than imagined, the insurer could

then cancel the policy mid-term This worked for many years until

last year when some insurers abused this flexibility So, in

Illinois we have passed a law prohibiting mid-term cancellations

except for specified reasons
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We are attacking the availability problem through a market

assistance program. Some of the availability problems are

due to the fact that the agent or broker may not be affiliated

with or knowledgeable about a company that insures that particular

type risk. There are no agents/brokers affiliated with all 350

companies writing commercial liability insurance in Illinois

This market assistance program will assist the agent/broker to

find a writer for a risk he cannot find on his own. There is also

an incentive for the participating companies to help provide

coverage for they know that they may be faced with an involuntary

market mechanism if there are particular types of risks that cannot

be written. Indeed, one of the advantages of this mechanism should

be a clear recognition of what types are truly uninsurable. These

uninsurable risks may vary from state to state depending on the

legal framework under which they operate or the uniqueness of the

state. For examp'e, in Illinois we have in place a special program

for mine subsidence a product not needed in most states.

The pricingisamore difficult problem in Illinois. In Illinois

we have long held the belief that with many sellers and no dominant

writer, open competition was the best determinant of the price.

This worked very well in the last several years with large scale

discounting off the rates advised by industry rating organizations.

However, last year rates increased dramatically, in some cases

astronomically. This happened again because companies were losing

a great deal of money. Why companies were losing money is due to

a variety of factors including:

o Cash flow underwriting whereby the company assumes it will

make up underwriting losses with investment income.

o Stiff competition forced companies to reduc^ rates to

maintain market share.

o Commercial liability insurance is difficult to price given

the long time between the sale of insurance and payment of

claims.

551



549

o Availability of cheap reinsurance in early 1980's that

disappeared in 1985.

o Court decisions and awards which were retrospectively

changing the nature or size of the risk with no ability

to retroactively change the rate charged.

What we are trying to do in Illinois is to see how extreme has

been the price increase and what risks are affected. In some

cases, we are finding discounts of 75% to 80% off the suggested

rate. With such a large discount a several hundred percent

increase can better be understood.

One of the ways the industry is trying to address the pricing

problem created by the long-term nature of the coverage is by

going to a new form. This is known in the insurance business

as the ISO claims-made commercial general liability policy.

This policy will allow a company to close its books on the business

quicker and thus adjust the price on a speedier and hopefully

more gradual basis. There were, in the estimation of the

Commissioners, a great many problems with the original policy.

Illinois took the lead in forming a group of Commissioners to

address these problems with the ISO. The ISO has significantly

changed the policy from its original submission in order to gain

the necessary approvals.

In summary, we are aware ri the problems. We have instituted, or

are in the process of instituting action to address the problems.

Many of these actions are portable to other states and in that way

we are helping each other Other actions will deal with prone=

peculiar to a particular state, either in terms of unique

cnaracteristics or legal framework. Each state then has the

ability to use the best of other states or develop new ways to

address the problem This system shows the wisdom of oui federal

structure and allows us to truly be laboratories of democracy.
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Mr. FLoam. Thank you very much.
Mr. Mum.. Mr. Chairman, if we may, the commissioner from

Texas, Lyndon Olson, would like to present some opening remarks.
Mr. Fumuo. Sure.

STATEMENT OF LYNDON L. OLSON, JR.

Mr. OLSON. Mr. Chairman, I think you have before you my re-
marks. And if you do not mind, I would like to be a little less
formal. I probably will not take but about 5 minutes.

But were I sitting where you sit, frankly, there is nothing sacro-
sanct about McCarron- Ferguson. I think there is relative to State
regulation. But if it does not work, if regulation is not tough and it
is not effective, and it ceases to work, then I think that not only
should you, but you are compelled to properly have oversight.

And because of that, I would like to tell you just briefly about
Texas. And then about, in my ju 'tent, if I were assessing State
regulators, I would want to know a o ut their ability to assess what
the problem is. To see if that is part and parcel, an intelligent way
to regulate this massive fiber of commerce.

Also today, I will be addressing my remarks to liability insur-
ance.

Texas has a three-member board. It is the only State in the coun-
try with three full-time members. We have about 850 people that
do nothing but regulate the insurance industry with roughly
around a $35 million budget.

I will say to you that, in my judgment, we are seeingwe are
going into the ninth cycle of what we are perceiving asand there
are two or three forces that are collidirg with each other. One is
the normal insurance economic cycle. Insurers do what they have
done so well for the last 100 years, and that is compete themselves
into the ground.

They have beeninsurers have been irresponsible. They have
been undisciplined. They have beenthey have entered into mas-
sive cash-flow underwriting. I operate off of the axiom that their
greed will always overcome their fear. And it has, in fact, hap-
pened again.

This cycle has been exacerbated, in my judgment, by two or
three things. First, I was in the legislature in the mid-1970's when
we dealt within Texaswhen we dealt with the physicians, and a
little bit with products liability toward the late 1970's.

Everyone was convinced that the insurance industry was ripping
them off. And the business community, especially the larger corpo-
rations that had the financial ability and the capitalization, began
to do things with Treastay. A couple of IRS opinion letters ware
issued and we saw a great migration offshore to the Grand Cay-
mans, Bermuda, the Marshall Islands, the Isle of Sark, mailboxes
on little bitty bays and estuaries, and massive drains from the
normal rate regulated or regulatory mechanism in this country.

Because of the Treasury letters and the IRS opinion letters,
there were certain tax benefits for major insurers to self-insure, or
to form captives, as they have become known. I will submit to you
today that that phenomenon has greatly past, and generally only
the responsible ones that are well capitalized are left.
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And it is very important what you keep in mind that migration
to the offshore captives did because what it did vc as, it created a
new capacity of reinsurance, the ability to assume risk in these
very volatile, very highly exposed lines of insurance. We have the
traditional international reinsurance market, and then we have
the offshore captives.

And they formed essentially, what we refer to in the reinsurer's
world as new entrants into the marketplace, not tested, not timely
proven, but again, providing more capacity, more ability to cede
risk, or to place risk, or to ensure insurers against themselves, and
to retrocede risk.

Then along about 1980 we saw 20 percent interest rates, 15 per-
centbetween lb and 20 percent interest rates for about 2 or 3
years which in turn became massive embedded yields.

And that National Association of Insurance Commissioners
Texas, I will only speak forI suspect that we probablywe are a
highly, highly rate regulated State. Probably the most rate regulat-
ed State in the country. We began to treat investment income di-
rectly into the rate base. Even today, we treat investment income
directly in the rate base, whether we promulgate the rates, or
whether they are simply filed with us.

That new capacity and those high interest rates with those off-
shore captives, and then a phenomenon that began to grow. And
that was, in the mid-1970's we saw doctors, generally health care
providers, in trouble. And the hospitals and the doctors got in the
business of insurance because they were convinced that they could
do it better than anybody else. I voted for those bills, I might add
insure themselves.

Today, around the country those people are the first ones that
will tell you they have enjoyed just about as much of this as they
can stand, because they are in the insurance business. And they
cannot find reinsurance capacity. And they come before my agency
and testify for rate increases, the associations, that is.

What we are seeing today, what you are seeing today, we have
been seeing for about 2Y2 years. Politically, I know that your doors
are being hammered up one side and down the other; ours are too.

There are certain notions in our culture where you have got, one,
the economic cycle of the insurer. And then you have the notion of
entitlement, that for lack of a better term is what I call it. That
has somehow moved into our system of jurisprudence. This notion
of entitlement, I think, has begun to manifest itself in a lot of dif-
ferent ways, and it probablyprobably, basically through the court
system.

I am not going to get too much into that, Mr. Chairman and
members, unless you want me to later on.

It is, in our country nationwide, I thinkI know in our State
our State legislature dealt with the issue of DWI, with alcoholism.
Properly so, it is a legitimate and compelling interest of a body
politic to deal with fundamental social issues.

Correspondingly, with that education came some uncertainty in
the system relative to litigiousness, relative to unpredictability.
And correspondingly, the insurer began to see prettyI would say
fairly large amounts of litigation relative to liquor liability.

--,-- 554



552

We dealt with the social problem. We have a corresponding eco-
nomic concern.

Child care. Thank goodness in this country we socially, through
our media and through education have dealt with the issue of child
molestation, child sexual molestation, familial sexual molestation.
But it has correspondingly moved into the area of the day care
area, where there is such a consciousness about that.

So we have dealt with one social problem, but correspondingly
we have had a response.

Look at the banks and savings and loans. I am on a bank board.
If anybody at the corporate level sits on any board, you are finding
trouble getting D&O coverage.

Mr. SMORSHL About day care, it is my understanding there has
never been a claim filed.

Mr. Oisoit There have been claims filed.
Mr. &KOMI. Where? On sexual abuse in a day care center.
Mr. OisoN. I am notI cannot give you a specific right now,

butand let me hasten to add, I think t1.4 point that you are
making is well taken. And that is, where are the claims that have
been filed? And I think thatand as I finish my testimonyI will
point out a fact that the reinsurance mechanism essentially is driv-

this.
Mr. &COMM. A recent survey of the International Association of

Education of Young Children found that 9 out of 10 child care pro-
grams surveyed had never had a claim on their liability policy. Of
those with claims, 75 percent reported claims under $500, and none
were child abuse allegations.

Mr. WASHBURN. But the exposure is there.
Mr. Flom Why don't we permit the witnesses to finish and

then we will go in-depth on some of these points?
Mr. &HORMEL I thank the chairman.
Mr. OLSON. And, Mr. Chairman, I will certainly be happy to re-

spond. There are sonic specifics in Texas that were testified to last
week and I can get those for you.

You begin to see banks, savings and loans, restaurants, long haul
truckers, environmental pollution liability coverage, the lack there-
of. And then you begin to see different courts doing different kinds
of things. And resultant of that is that you have got a degree of
unpredictability.

The international reinsurance market is saying thatand the in-
surers will say, our rates are not adequate. That is not the regula-
tors problem. The rates are inadequate because they competed
themselves into the ground.

It is not the matter of us not giving them adequate rates. We are
having to raise ratesat least, in Texas we areand properly so,
for solvency reasons. But the reinsurer did the same thing that the
primary insurer, and the retrocessioneer did the same thing that
the reinsurer did. And that was that they assumed the risk for the
call flow for the high interest rates. As interest rates began to
come down, embedded yields began to fall off, the chickens came
home to roost, and the reinsurers said, we are out of the business.

I have been to, in the last year and-a-half, I have been to Tokyo,
I have been to Russia, I have been to China. I have met with all
the reinsurance folks. Every 2 weeks I am in touch with about

L':."-JU



553

seven syndicates in the London market, both in Lloyd's and in the
London market.

I have been to the Philippines within the last 4 months meeting
under the auspices of the United Nations Conference on Trade and
Development, meeting with the Asian third world developing coun-
tries relative to reinsurance.

I just got back from Israel last week. And I started to bring with
me today, on the front pap of the economic news of the Jerusalem
Post a week ago Friday, the headline was, reinsurers withdraw
from Israeli market.

It is an international problem. And if I had to tell you, Mr.
Chairman, the one driving force is the irresponsibility, the undisci-
plined attitude that the underwriters have taken through their
cash flow underwriting, their greed overcoming their fear. I think
now their fear has taken hold, and the primary mover today, I
would submit to you is the international reinsurance market.

I am sure that you will probably want to follow up with specific
questions relative to it.

[The prepared statement of Mr. Olson follows:j
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TESTIMONY

LYNDON L. OLSON, JR., CHAIRMAN,

TEXAS STATE BOARD OF INSURANCE

It is an honor to appear before yn..1 today.

I am most pleased to join my colleagues --Jo Driscoll of Oregon, Ed

Muhl of Maryland and Bill Gunter of Florida--in discussing with you some

very serious problems in the area of liability insurance.

These are problems with which I have become all-too-familiar in our

state--and which I have spoken about and written about at great length

during the last several months.

A crisis atmosphere surrounds the insurance industry today.

The industry's cries of pain have been heard throughout this

country. Companies have gone out of business, and others are on the

brink.

Consumers are hurting, too. They are hurting bad, and they have

let us who regulate the industry know about it in no uncertain terms.

All of this, of course, is not altogether unfamiliar in a cyclical

businesS-ftwn for its periodic up's and down's.

Mere is good news and bad news to bring you today.

The good news is that the crisis appears to be easing in some

respects.
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The bad news is, that for some it may get worse before it gets

better, and sweeping changes are going to be required in the interest of

economic stability for this nation.

The insurance industry's problems mirror deep-seated and alarming

facts about our society and our culture at large.

Most of these problems concern the property/casualty field-and

particularly commercial property and general liability lines of insur-

ance.

Business and professional people all over America know this scenario

very well, indeed:

--Many are faced with 200 per cent, 300 per cent, even 1,000

percent jumps in premiums for less coverage than they had last year.

--Others have seen coverage in "risky" lines of liability cancelled

at mid-term, or they have been denied renewals on short notice.

Key problem areas, where prices have soared out of sight, or the

market has constricted sharply include:

Commercial multi-peril property insurance (apartments, office

buildings, townhouses), environmental liability (toxic waste, ett..;,

directors and officers financial liability, municipal liability, child

care center liability, medical malpractice liability and products

liability.

Workers' compensation is also a disaster area, and attorneys,

accountants, architects, even ministers, have joined the doctors in

lamenting the cost of their professional liability coverage.

The property/casualty industry is reacting to an unbroken string of

underwriting losses dating back to 1979.
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3.

The climax came last year, when the industry's losses from the

business of writing insurance policies plummeted to a record $71.3

billion. Even with investment income, pretax operating income was a

negative $3.8 billion. Net income after tax was less than $1.5 billion.

We are seeing a sharp increase in insurance tompany failures. Our

list of companies in receivership in Texas has lengthened to about 75,

and others are on the brink.

National Association of Insurance Commissioners examiner teams

identify more than 200 life companies and as many property/casualty

companies as "in need of immediate regulatory attention." that means

they flunked four or more test criteria and are in danger of becoming

insolvent. And nearly 350 others are borderline and need to mend their

ways.

Insolvencies get very big very fast. Regulators must move faster

and more firmly, and their tools must be equal to an age of massive

computerization. Examiners with No. 2 pencils and green eyeshades can

no longer keep up with industry development--in insurance, banking or

other modern financial institutions.

The insurance industry historically operates in a boom-bust cycle.

That is a demonstrable fact.

The cycle is, 'n part, a symptom of Irresponsibility and lack of

disciplcrit.- It is, in large part, the result of sheer greed. Recovery

from the bust end of the cycle--and that's where the industry is today- -

begins when fear overcomes greed.

In boom times, companies compete themselves into the ground.

So it was in the expansively-prosperous 70's.
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Insurance companies eagerly priced their prorfixts at bargain

basement levels to attract more money for investments.

As long as interest rates were soaring, cash-flow underwriting

prevailed. There was a helter-skelter race for premiums and market

share.

Then, as we all know, interest rates faltered and dipped. Last

year, for the first time since the current cycle began, the investment

income of insurers did not overcome the underwriting losses.

Now, we see the industry--trying to extricate itself from its

predicament--again hiking its prices and, where it can, getting rid of

marginal business any-which-way.

Historically, the nation has seen these scenes played out for a

hundred years--with varying degrees of severity.

Today's trauma for insurers has been exacerbated by several factors.

--The phenomena of the late 70's and 80's included new forces:

massive environmental disasters (such as escaping toxic wastes), previ-

ously little known industrial diseases (like asbestosis, silicosis and

others) and rampant child abuse.

--Concurrently, and inescapably related, the litigation explosion

developed and intensified. People began suing each other over every

conceivable kind of injury or wrong.

Theysped for medical malpractice, product failure er imperfection,

job injuries or illnesses that did not develop for a cicade or more

after accident or exposure, hair dryers that singed as well as ,;reed,

autos that burned on rear end collision.
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--As plaintiffs won on more and more liability issues, judges and

juries became Incrusingly generous with awards. Multi-million dollar

verdicts became commonplace.

--All of this contributed to another complication of global propor-

tions--a crisis of capacity in reinsurance.

Reinsurance has been compared with bookies laying off their bets

It is a form of insurance fnr insurance companies--a mechanism for

spreading risk more widely by enabling one insurance company to assume

part of a major obligation written by another.

Few understand reinsurance. Without it, the insurance business, as

we know it, could no, op,:*!t...?..

Primary insurks retain only a small portion of major risks- -say 20

per cent--and reinsure the remaining P') per cent in the irternational

market for a premium. Reinsurers, in burn, keep perhaps 40 per cent and

"retrocede" the rest at lesser premium to other reinsurers and investors.

Sixty-five per cent of the reinsurance in t .s country is Ctained

from the London market.

Lloyd's of london Chairman Peter Miller has warned repeatedly

during recent months that world reinsurance markets are increasingly

wary of business bearing a "made in America" label.

Insurance companies ..id their reinsurers are in tine dark as to how

our courts will interpret policy wording. Therefore, says Mr. Miller,

they are-unable to project with any certainty just what they are accept-

ing liability for.

THERL widespread concern with lack of limits to liability and

Excessive awards by jl-ies. A ..rive fnr major reform if tort laws

dealing with injuries or wrongs to individuals is being moune.l.
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Serious efforts are underway at state and federal levels to place limits

on liability.

Meanwhile, reinsurers are saying tnis to us, quite bluntly:

"Unless changes are made, we don't want your business anymore. We

don't know what your rules are."

And they are talking about taking their investment to othek coun-

tries, like Japan, where risk is more predictable.

The significance of this, of course, is that, where reinsurance is

not available, insurance companies simply cannot afford to accept the

largest and riskiest of risks.

Who can, single-handedly, insure a Bopal, a Love Canal, toxic

waste, a nuclear explosion?

I am an insurance regulator--not a social architect...I am no

longer a legislator, although I once was a part of that prG,ess and

still have a deep empathy for it.

It is not my business to take the plaintiffs' bar to task 3r to

take up arms with the tort system reformers.

As a citizen, however, I cannot ignore the impact on the naton's

economy of spectacular increases in punitive, eon- economic, non-injury

related damages.

As both an insurance regulator and a citizen, I must take notice of

the fact-thtt insurance companies, partly due to an unpredictable

judiciary, are now refusing to provide financial protection for certain

types of business.
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Some, caught in the dilemma of availeyility vs. affordability of

insurance, have turned to self-insurance, but with varying degrees of

satisfaction--and adequacy. The risk for smaller firms is high.

Captives, mechanisms formed by firms to meet their own insurance

needs, are risky, too, and have brought losses to many companies that

experimented with them in the '70's.

A variety of "rescue" proposals have been proposed in the states,

where insurance regulatory authority rests.

--Voluntary market assistance programs have been proposed in New

Hampshire, Pennsylvania and Illinois to increase the availability of

coverage for commercial risks.

--In Illinois, Gov. James Thompson has signed legislation prohibit-

ing arbitrary or unilateral cancellation of casualty insurance (with

certain exceptions).

--Commissioner Evans in Georgia has issued a directive requesting

commercial lines insurers to give policyholders 60 days notice of

ne'- renewals or renewals contingent on steep premium increases.

--In Ohio, Gov. Richard Celeste approved an emergency regulation

prohibi.ing cancellation of certain types of policies.

--In New Jersey, Gov. Thomas Kean issued a 90-day order requiring

insurance department approval before companies could cancel liability

policies for municipalities, schools and businesses; and the state's

superioFteirt of appeals rejected the insurance industry's plea to

revoke the order. It has now expired, but I understaid a permanent

regulation restricting cancellations is contemplated.

In such times, there are always those who would turn to the federal

government for the answers--for new regulation.
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I am not among them. At this point, I see no need for federal

intervention.

Federal regulation has merely complicated problems in other areas

of business. It has not prevented 106 commercial banks from failing

this year. In banking, obviously, federal tupervision has been no

guarantee of solvency for the smallest or the largest institutions.

The states continue to believe that regulation is best when it is

closest to the people.

State regulators of insurance, however, are constantly assessing

ways to improve their operations and to provide greater safeguards.

On the other hand, the federal government is responsible for

determing if we are discharging our duties adequately.

In our culture, we have attempted to insure our:elves against every

peril known to man.

Because insurance is identified with human needs and the quality of

life, consumers and the framers of public policy have looked to it

increasingly for solutions to society's major ills. In a sense, the

insurer has come to be expected to pay for the social conscience of a

nation.

At ti as, certainly, insurance has been called on to perform

functions no longer consistent with the pure private enterprise

approach--to provide services which even violate sound business princi-

ples

This phenomenon is reflective of a broader pattern in our culture.

For two decades, we have been witnessing a social development

referred to by tome as the "psychology of entitlement." That notion is

bated on a concept of a world in which everyone is entitled to good
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housing, good diet, and good jobs, good pay, good health care, good

pension benefits- -all as a matter of right, and without regard to

ability to pay.

Today, people are beginning to realize the cookie jar is not

bottomless.

In spite of the theory of "entitlement," we do not live in a risk

free world, and we never will.

"Until the day when our institutions can be trusted to serve us as

fiduciaries and when we can be educated to understand the limitations of

the world we have constructed, litigation will remain the hallmark of a

free and just society," wrote Jethro Lieberman in his book The Litigious

Society.

Victims of negligence, suffering, tragic experiences deserve

economic recompense. Litigation must always be relied on to resolve

difference between parties. But the system must not lose its sense of

reasonableness. And litigation must not be permitted to have an adverse

impact on society.

There are signs of a let-up in the property/casualty insurance

crisis.

- -TI' industry has raised V billion in yew capital this year, and

its stock prices have jumped 22 per cent since mid-1984, compared to a

10 per cent rise in the Dow Jones inoustrial index.

--Inghtr rates are being implemented in problem lines, and there is

evidence of a return to discipline in underwriting, new marketing

concepts and practices and expense control.

--Insurers are rethinking their priorities--and placing the busi-

ness of insurance ahead of investment.

--Companies which have maintained their discipline and their strong

loss reserves remain on solid ground.

Hopefully, it another year to a year and a half, the market will

have righted itself and regained its strength. But some types of

coverage may never again be available--and certainly not at the old

prices. 565
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Mr. FLORIO. Thank you very much.
M. Mum,. Mr. Chairman, Commissioner Gunter from the State

of Florida.

STATEMENT OF WILLIAM D. GUNTER

Mr. GurrrER. Mr. Chairman, members of the subcommittee,
ladies and gentlemen. Thank you for the opportunity to briefly ad-
dress this body on issues of vital concern to consumers and busi-
ness people, to municipalities and nonprofit agencies across this
country.

The rising cost and scarcity of commercial property and liability
insurance threatens the survival of large industry and main street
businesses throughout the United States. The causes of this crisis
include recent natural disasters, increasing litigation, and higher
jury awards.

As you recently noted, Mr. Chairman, insurance officials and
State regulators have frankly admitted, the insurance industry
itself is in large part responsible for the current crisis. That is a
view I share.

You have also mentioned that many have reservations about the
ability of the States to deal with this crisis. We in Florida are
keenly aware of our need to meet this challenge, because we would
prefer to keep the responsibility of the regulation of the business of
insurance at the State level. And I strongly feel that we and the
other States can discharge that duty effectively and in the public
interest.

In north Florida, in Congressman Don Fuqua's district where I
grew up, it used to be said about medicine, that you do not take
any medicine until you have tried it out on the cat. One of the good
things about State regulation of insurance is, we get to use each
other as the cat from time to time.

Florida, as you know, is getting ready to consider a very serious
regulatory approach in our legislative process, and I think we have
a good chance of passing it. Perhaps that makes us the cat I spoke
of. But I have confidence that the medicine we are about to try is
very good for what ails us.

This crisis has occurred repeatedly in the past. In 1976, the year
I was first elected inst ante commissioner, insurance costs and
availability was a visible national issue. In succeeding years we in
Florida were able to successfully address problems in private pas-
senger automobile and workers compensation insurance.

In 1981, the year Congress passed the Risk Retention Act, allow-
ing corporations to form captive insurers or group insure for prod-
uct liability coverage, my staff and I were drawing up legislation to
deal with some of those same problems in commercial liability in-
surance at the State level.

Our effort failed. Concern on the part of policyholders was low at
that time because by then insurance had been stable and cheap for
a few years.

And then last year, of course, we began to experience rate in-
creases so steep, nonrenewals and cancellations so numerous in
many .vectors of the Florida economy, that a lot of Floridians
became :!oncerned for the economic well-being of the State. Past ex-
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perierxes did not prepare us for the scale of this most recent
market swing.

In order to learn more about the practical effects of the crisis,
and to get the perspective of the commercial insurance policyhold-
er we held hearings across Florida, and asked people to tell us
their experiences.

We were impressed .3y three trends above all. The sheer size of
the premit m increases, the frequency with which premiums were
raise: c policies terminated, virtually without notice, and the
numbers of policyholders with little or no losses whose insurance
was canceled or who had to pay these tremendous increases.

We have long been aware of the irresponsible practice of cash-
flow underwriting. But we now see even more harmful and irre-
sponsible actions by the industry making up for their past mis-
takes. The problem is deeper than just industry losses. It is a prob-
lem if the insurance industry's lack of commitment to fairness and
consideration for its policyholders.

Frankly, I am concerned that commercial insurer's lack of sensi-
tivity to the problems of the insurance buyer may well cost them
their credibility with the public for years to come.

In drawing up legislation to deal with this crisis in Florida, we
used three different but complementary approaches. in rating, con-
sideration. of surcharges and credits, notice requirements and wind-
fall profits, we took a strong regulatory approach.

On the other hand, in opening up self-insurance and group insur-
ance and encouraging risk management and investment in reinsur-
ance facilities, we took a deregulatory or incentive approach.

Finally, to create an underlying safety net for those who are
mandated to carry commercial insurance coverage for statutory or
practical reasons, we called for a joint underwriting association to
act as an insurer of last resort.

Right now we ai e taking these issues directly to the business and
professional people of Florida. I think you will agree, it is normally
pretty hard to get the general public to listen to insurance prob-
lems sitting or standing. I think it is evidence of how serious these
problems have become that people are filling rooms to give us their
message and to hear ours all over the State of Florida.

A minute ago, I mentioned the provision in our pending legisla-
tion to stimulate reinsurance. We have sought to do this by open-
ing up to financial institutions the right to invest in or to own rein-
surance companies.

While I believe we in the State can do much to stimulate capital
flow to this area, there is a role which only the Federal Govern-
ment can play. In effect, to water the roots of the reinsurance
system. Let me give you an illustration.

A few years ago, the Insurance Exchange of the Americas was
established in Miami. Since then, it has grown rapidly to become a
valuable reinsurance resource. Twenty-three syndicates were au-
thorized to conduct business in the exchange. Thirteen of them
were set up as subchapter S corporations for the tax advantages
they offered.

Since those tax allowances were eliminated over a year ago, no
new syndicates have been formed, and 2 of the 13 syndicates are
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inactive due to the loss of the favorable tax climate. This clearly
shows the critical effect of tax laws on insurance investment.

There is also a need for Congress to explore ways to remove re-
strictions that might prevent federally regulated financial institu-
tions from investing in reinsurance facilities.

Mr. Chairman, as I have indicated earlier in testimony to the
House Judiciary Subcommittee on Monopolies and Commercial
Law, I oppose repeal or modification of the McCarran-Ferguson
Act. The States should regulate the insurance industry.

However, I believe it is abundantly clear that the Federal Gov-
ernment retains the power to suoject insurers to Federal antitrust
laws if they have engaged in conspiracy, boycott, coercion, or in-
timidation. In these areas, the Federal Government clearly has ju-
risdiction.

As a former Florida legislator and U.S. Congressman, as well as
insurance commissioner, and a former president of the NAIC, I
have had a lot of opportunity to deal with insurance issues from
both the Federal and State perspective. My experience leads me to
strongly urge that Congress cont!.nue to respect the traditional role
of the States in the regulation of insurance.

As States work together, sharing information and experience,
through the NAIC and otherwise, so can the States and the Federal
Government work together in their respective roles to solve the
problems which now bet et the buyers of commercial property and
liability insurance in America.

Thank you.
Mr. Aortic). Let me express my very genuine appreciation to this

panel for making very complicated things understandable.
It is particularly helpful for meand I think I speak for the rest

of the membersto have your views on this subject that this com-
mittee has not really gotten into up until the last few months in
any great depth. Because, as you all know, there has been no par-
ticular need for us to get into it. But I suspect there is a need for
us to, at least to educate ourselves, and to reassess how the system
is currently operating.

I think what we will do, in light of the attendance, as well as the
complicated nature of the topic, adhere to a 5-minute rule, which is
on us, not on you, in terms of our questions. And we will have
rounds of questions.

I have some questions that I would like to go into. But before
doing that, ! would like to ask just some general things about what
seemed to b. a similarity in your comments.

For example, you all appeared to be saying that cash-flow under-
writing exists. It is there. It is not desirable. It appears to be a re-
curring feature of the business cycle in this industry. And yet, you
are the ones that are charged with overseeing the well-being of this
industry, from the standpoint of the industry as well as consumers.

What is it that you were doing, if anything, at the time when
this pricing was taking place? Do you regard it as beyond the scope
of your regulatory capacity to do anything? And if it is, do you feel
the need to advocate legislative changes at the State level to pro-
vide you with some capability of regulating in accordance with
payout or anticipated payout in the setting of rates?
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Mr. Mum. If I may, Mr. Chairman, I think we were all involved
in that process and very concerned about the cash-flow underwrit-
ing. But let me suggest to you that there are some factors 'hat
were controlled factors and others that were totally uncontrolled
by either the regulator or the insurance industry themselves.

We were taking into consideration the investment income, and
we were trying to balance those interests. And I think you alluded
to it earlier in a previous conversation, that when you have high
interest rates, there was a chance of gouging the public if the rates
were not reflected lower. So that was a concern of the many regu-
lators.

And in my State and I thought for sure they were going to
commit me to a mental institutionI ordered two of the companies
to increase their rates in a situation where I thought their solvency
was in jeopardy. A very difficult situation, particeiany when you
are sitting there with a lot of insureds and you are telling them,
we think you ought to pay more for insurance.

Mr. FLOIUO. But you are telling us you do not think there is the
capabi ty of evaluating the three components in the ratesetting
process, income off of investments, as well as income coming in
from premiums, as well as anticipated well-priced premiums for an-
ticipated payouts?

Mr. Mum. No; I am not suggesting that. What I am suggesting is
that, yes, we can have a control in that area. But when you are
dealing with a lot of these factors, you are talking about an insur-
ance company having a lot of this then ill-priced business on the
books, mag up for the deficits with the cash-flow coming in.

Mr. FLORID. No; I am talking about the process that takes place
at the point where you have this sequence of events. High interest
ratesobviously, some benefits from anticipated investment
income. And then someone is competing for the dollar, so as to get
the benefit from the investment income at that time.

And then making the decision that you want the dollar more
than you want the prudent, fiscally conservative pricing of the
product. That appears to be a factor that you acknowledge fakes
place.

Mr. GUNTER. Mr. Chairman, I think clearly in some States, we
are going to need additional legislative authority in order to be
able to do the job, to set certain standards with respect to the rain-
making process. That is what I was trying to allude to in my com-
ments.

Because, candidly, in our State there is a standard written into
the law by the insurance industry which says that you must estab-
lish that there is no effective competition in commercial liability
and property insurance. And the burden of proof of that is on the
insurance department.

If you have basically got a couple of companies that are offering
coverage, of that kind, even though both companies may be charg-
ing excessive rates, it is difficult to get past that particular stand-
ard.

Mr. Fnomo. What you are saying is, the assumptions that compe-
tition will work out in the interest of the company is put into ques-
tion because you can have the competitive forces working to drive
the companies under as a result of inappropriate pricing.
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Mr. GUNTER. Absolutely. It works both ways.
Mr. WASHBURN. The problem, of course, is that you have got to

make assumptions on how long the interest rate is going to be
there. For example, I think if the interest rate were up 7 percent
from what it is today, we would not be in this crisis. They would
have been all right.

And there were assumptions made at the time that they were
pricing this product, that indeed, interest rates were going to stay
up for a number of years. It is when the interest rates started to
decline and their prices did not come up that they really started
it got a little bit more difficult to price the product.

They are seeing losses now from 1981 and 1982. They have not
seen 1983 and 1984 losses to a great degree in terms of what is
coming. They anticipate it coming.

The other problem is, that competition happens in all the lines.
It happens in property. We do not have these fluxes in the property
insurance. We have some fluxes. Last year there were increases in
property insurance, commercial property insurance rates.

The problem is the ability to anticipate on the long haul. Casual-
ty takes so long to know whether your price was correct, even for
the companies, because you have got to track what is going on in
the courts, that is driving you, what may go on in the courts, how
the payout is going to be in several different years. And that is a
very difficult rating process for the companies to do, much less the
regulator.

Last, but not least, to monitor exactly how rates are going.
People do not come through your door and say, you know, they
charged me too low a rate last year. That is not one of the things
that people were coming to talk to us about in 1982 and 1983.

Mr. FLoitio. But that does not mean it is not one of your respon-
sibilities when you see those things, which you obviously have seen,
to do something about it then.

Mr. WASHBURN. You see it on an aggregated basis. You say, your
loss ratio is very high, much higher than it should be. But to try
and go out and say, for this business your rate should have been
higher, you start to do the underwriting.

I mean, what you do is establish, for States that set ratesand
Illinois, by the way, does not deal with rates at allfor States that
set rates, they set a rate. They say, this is what ought to be
charged. But individually, companies may vary off of that rate, be-
cause the risk is better, they have a different type corporation.

It is very difficult in commercial insurance, because it is like
buying a car. What all have you bought? Do you have pinstriping?
I mean, it is really an individual basis when they start determining
what they are going to charge.

Mr. Flom. This is a matter of mechanical information for us.
Do you each have the capability of oversight as to underwriting
standards? I mean, do you in fact, when someone comes in and says
our price is this and we have used this standard to anticipate that
it is going to be sufficient to cover anticipated losses.

Do you ever, either randomly or on a regular basis, review the
adequacy of the underwriting decisions that are made by the com-
panies in pricing their product?
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Mr. WASHBURN. In Illinois, we dr not do anything with rateswe
do not have any rate setting at all, rate looking in law. We have
gone into individual companies, usually in the personal lines area
where you have got a better idea of whether there price is ade-
quate.

When you see someone out there trying to buy a market, that is
clearly below everyone else, and everyone else is very marginal.
And we have gone in and said, this rate is clearly inadequate. If
you do not do something, we are going to do something about it.

But it is much more difficult to do it in the casualty line be-
causeespecially commercial, where the businesses vary so much,
and you have got to go through every piece of how it was under-
written to come up with an answer.

Now I think some other States probably have a different method
because they are much more into ratemaking than we are in Illi-
nois.

Mr. °ism Mr. Chairman, I think one of the things that it is im-
portant to understand is that, for instance, you just heard from Illi-
nois that has no rating system. Texas has an immensethe most
immense rating system in the country.

We set a maximum rate in a number of lines, and individuals
come inindividual companies come in and deviate off of the maxi-
mum rate that we set.

There are seven or eight people that sit in a particular office on
the third floor at a particular address that have faces and make
judgments about whether that deviatit n, from a solvency stand-
point, is justified. They talk to the stock analyst, the bond analyst,
the securities analyst, and primarily the examiners, of which we
have right at about 172. And the examiners assess the financial vi-
ability of that company and then go ahead and either approve or
disapprove the rate.

As a practical matter, I doubt any of us would be sitting here
today if the rates were notif you did not have the availability
problem and the affordability problem. It is something that you do
notit is difficult for a businessman to accept, and I respect that
and understand that.

For the last 5 or 6 years, you heard nobody complaining about
their insurance rates, in the aggregate, because they were at rock
bottom. I mean, literally the insurers were giving the stuff away.

Politically, my legislature, our board, my Governor did not hear
a word from anybody, because it was the greatest deal in town.
Then all of the sudden, no one knew what had hit them, and it hit
them, and rates went up from 100, to 200, to 300, to 1,000 percent,
if they could get it.

But I do think to some degree it varies by State. We have in sev-
eral lines acknowledged that the rates were too low. And frankly,
put a floor, forcing those rates back up.

Now we have the regulatory ability to do that in Texas. I do not
like doing that. I do not like to interfere with the normal market
cycle. But the insurance industry, unlike a utility, is so immensely
competitive that I think you have to do that.

And some of us would differ here as toI mean, you have got
totally free, open market States represented here. Then you have
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got the extreme in Texas that is so highly regulated, although
there is fierce competition.

Mr. GUNTER. Mr. Chairman, our approach in Florida would be at
the middle ground, I think. You have Illinois that is free and open.
You have Texas that sets rates.

And our approach would be a use-ani -le approach, where the
companies actually could employ a new rate, could put it into use
and then file it with the State insurance department thereafter. At
which time, our actuaries, accountants, and staff would go over it
with a fine-toothed comb. If it is unjustified, the proposal calls for
the ability to order a refund between the difference in the accepta-
ble level and the level being charged by the commercial insurance
carrier.

We think that is vital, because of some of the horror stories that
we have run into where we call into question the credibility of rate
increases of 500, up to 1,000 percent.

And certain classes of business, which have been alluded to in
this testimony, day-care centers, for example. We had a group of
them in south Florida recently, and there were all kinds of experi-
ences where companies had been in business 11 years, 18 years
with no losses. We had just passed a strong regulatory law in Flori-
da with reference to the operation of day care centers.

But what you see is, because of some well-publicized stories of
child abuse in ones.; r two or whatever of these type operations,
frankly, the insur industry raising rates out of the roof, not
specifically in keepin %with the experience of that type of business.

Mr. FLORIO. Mr. Lent.
Mr. L. Thank you, Mr. Chairman. And I want to welcome

and thank the witnesses for their testimony today. I would first
like to ask our formal colleague and an old friend of mine, Bill
Gunter, a question. You stated that the Florida Legislature is going
to consider legislation shortly to address this affordability and
availability problem that we are discussing today. ",'an you give us
any elaboration on what types of legislation is under consideration
by the Florida Legislature?

Mr. GUNTER. Congressman, the approach that is under consider-
ation would encompass, as a keystone feature, the ability to review
the rates used and filed with the insurance department, including
the system of surcharges and credits.

For example, today many of the companies do, in fact, file their
rates, but then they utilize surcharges and credits applying them to
the rate levels, so that the bottom line premium charge which the
particular company charges its customers is not known by the in-
surance department. There is no real effective way then for over-
sight.

Mr. LENT. Bill, my time is limited. Do you contemplate any
changes in the tort law in Florida as part and parcel of this?

Mr. GUNTER. Yes; there are several legislative initieives in the
tort reform arena that will be developed. My concentradon in the
insurance department has been on the insurance marketplace and
the insurance mechanism itself.

Mr. LENT. Does the bill, that you have mentioned before, let the
banks invest depositor's money in rei-asurance plaiis?
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Mr. GuisrrEa. It is indeed. And bear in mind, we are limiting it to
the reinsurance area, because we think there are possible abuses
with respect to the standard buying and selling of insurance. But
in reinsurance, we think that opening up that option to the finan-
cial community to make such investments will help the industry,
as well as will loosen a very tight market and help consumers.

Mr. LENT. Well, it just occurs to me that if Lloyd's of London is
getting out of the reinsurance market because they feel the United
States is an unstable place and they do not want to assume any
risks here any more, are not the people who put their money into
Sun Bank and Barnett going to be at risk if their money is being
deposited by their bankers in, or invested in, reinsurance schemes?

Mr. GumrEa. Congressman, I think frankly, if we can learn from
past mistake , and if we can understand that you have to charge
an adequate premium for the risk assumed, that now is a good
time to get into the reinsurance field.

And I think, of course, obviously as occurred in the savings and
loans field in recent years, you have a situation where some enti-
ties like Lloyd's of London have gone through very tough loss expe-
riences. And they are saddled with that. They have got to deal with
that and compensate for it.

But a new reinsurance operation, if they can learn from that
type of mistake, can be very successful.

Mr. LENT. I would just like to, if my time permits. ask Mr. Mnhl,
a question. In your testimony, sir, you discussed the broad interpre-
tation of narrowly defined and limited insurance contracts. The
result of these interpretations is that insurers are being required to
pay for risk exposures they never intended to cover. What action is
being taken or considered at the State level to address this prob-
lem, such as the negotiation and adoption of the claims-made
policy?

Mr. MAIL All right, well, that is one aspect. The--other is to
and I think Commissioner Olson alluded to it earlierand that is
the entitlement attitude. In order to change that, you have to
change the system. The only way you can change the system, in
our opinion, at least in the State of Maryland, is to place some sort
of limitations on the systems.

The limitations that we are considering presently, and the Gov-
ernor has submitted a package of reform bills, and that is to put
caps on noneconomic damages. To modify, if you will, the collateral
source rule, all with the intent of making sure that if somebody is
negligently injured in some form and fashion, that you restore that
person back to whole, but you do not necessarily enrich them.

So there are several of these reforms, tort reform measures that
we are looking at. Plus we are looking at alternative sources. The
possibility of combinations of self-insurance and insurance. Then
involuntary programs, as well, in addition to the tort reform meas-
ures.

Mr. LENT. You have said, at page 10 of your testimony, that
there are risks that, "cannot and probably should not be insured."
You seem to be referring specifically to pollution liability. Due to
the inability to measure the costs of such risks, I understand why
some risks cannot be insured presently. However, are there not
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changes ti t could be made to the law which would make those
risks insurable?

Mr. Mum. Yes; particulb.rly if you were to define, say either
standards of negligence or specifically with reference to insurance
contracts. Once they are established and you place some limita-
tions on expanding or broadening those coverages, then, yes, I
think a lot of those would become insurable risks.

The whole point being that if an insurance companyor even
one who would go self-insuredif they could in some form and
fashion measure that risk, they could place a value on it. But if
you cannot measure it, it is impossible to price it.

Mr. LENT. Thank you, Mr. Chairman.
Mr. Flom. The gentleman from Minnesota.
Mr. SIKORSKI. Thank you, Mr. Chairman.
I, too, want to thank the panel for some excellent testimony and

assistance in this complicated area. I would like to focus on this
round on just one aspect, and play doubleduty as a member of the
Select Committee on Children, Youth and Families.

We had hearings last summer on the problems child care provid-
ers were having finding liability insurance. We heard examples of
well-established child-care programs which experienced insurance
cancellations, and then now face 200- to 300-percent increases in
premiums, even though there never had been a claim filed against
those companies.

The select committee continues to receive similar reports from
child-care providers across the country, and I know your experi-
ence in your States is similar. We have also learned that there
have been no major sums paid out by the insurance industry for a
claim made against a child-care provider.

I cited earlier a recent survey by the National Association of
Education of Young Children which found that 9 out of 10 child-
care programs surveyed had never had a claim on their liability
policy. Of those that had claims, 75 percent reported claims under
$500 and none were for child abuse allegations.

Maybe, if you do not have the specific information, or you can
talk generally and then supply for the record the specifics, how
many insurance companies are currently writing liability insur-
ance for ckild-care providers, including family day care providers
in your States?

And also whether you have State laws that require either family
day-care providers, and/or group programs to carry the coverage.
And whether the coverage of these companies differs from what it
has been in past years.

MUHL. Mr. Sikorski, if I may just respond to that. Let me
just identify quickly and briefly--

Mr SIKGRSKI. You testi-ed at our hearings this past summer.
Mr. Mui.L. I did, yes. The bulk of the day-care business isit is a

specialty market. It was written by just a few carriers. One pri-
mary one, Mission Insurance Co. Mission has sustained some
severe losses for a lot of different reasons and having some difficul-
ties in retaining certain reinsurance contracts. Ultimately having
capital and surplus deficiencies. The company was recently taken
over by its domestic insurance commissioner.
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Mr. SIKORBKI. Were any of those problems related to claims on
child-care providers?

Mr. Mum. No, it wasno, not really. Because there was not a
lot of claims or one massive amount of claims or volume of claims
as a result of sexual abuse or child abuse of the kids.

B.It as I say, unfortunately, it was a specialty line. A very few
companies wrote the business. And this company was placed into
rehabilitation. It dislocated quite a few day-care centers throughout
the United States. There were very few other carriers that were in
this line of business.

Now you have your personal lines carriers, for the most part,
who sold homeowner's policies that did have endorsements, com-
mercial endorsements, on the homeowners to insure the smaller
family day care. But very few companies had programs of writing
the centers, because Mission Insurance Co. had a lock on it, for the
most part.

Now you are seeing several of these companies coming back in.
The one point I want to make is the insurance industry for the
most part, has overreacted to a lot of these situations, as a result of
beingor having solvency concerns and this fear that Commission-
er Olson alluded to earlier.

They have not only withdrawn from some of the poorer markets,
the ones that produce some heavy losses, but there is overreaction
where they have withdrawn from some of the good markets as
well, or have a reluctance to enter into some new markets until
they can step back, regroup, and find out where they stand finan-
cially and whether or not they are going to survive.

There has been a lot of movement, particularly as a result of
some of our market assistance programs throughout the various
Statesand the bulk of the States have thosewhere we have
been generating some activity. There are a lot of companies, Liber-
ty Mutual, USF&G, and some others who have indicated that they
will write the day care folks through these market assistance pro-
grams. There has been a recent announcement that Continental In-
surance Co. has put together a program to write day care.

The numbers of day care folks in Maryland, for an exampleand
I think Illinois has a similar numberthat needed the insurance,
that could not find the insurance, we had six applications in Mary-
land. Three of those were returned as a result of being able to find
it in the private sector, so we have three remaining. If we cannot
get those within the week, they will be put into the market assist-
ance program and the insurance industry will accept those risks.
Again, I think it is very similar as in other States.

The problem is being resolved, but you are absolutely right, there
has been an overreaction by the insurance industry. They are just
afraid to get into this, because this may be the next volatile area
because of the massive amount of adverse publicity.

Mr. GUNTER. Congressman, I think I should add that in those
cases where you have States that have passed laws requiring a cer-
tain level of liability insurance for day care centers and other class-
es of business, in my view, it is absolutely essential that you have
an insurer of last resort. That you have a pool, participated in by
all the commercial liability and property carriers that would pro-
vide an opportunity.
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It is j ast inherently wrong that you pass a law and say, a day
care center operation has to have liability insurance, and then they
cannot find it at any price.

Mr. OLsorr. Mr. Chairman, I do not know if with the time being
up if I am precluded-

Mr. SIKORSKI. I cannot ask any more, but you can answer.
Mr. OLSON'. But I can respond?
Mr. Flom. We are very liberal in that regard.
Mr. Otsorr. I think you need to kind of keep in mind this 10-year

frame we are talking about. Because it is almost lunacy to try to
explain this industry to any rational human being because on the
front end of this cycle, the insurers took the absolute worst risk at
the absolute lowest price. On the other end of this cycle, the insur-
er is taking theis not taking probably some of the absolute best
risks that they have had for 20it is not at all uncommon in Texas
for usor around the Nation. We have all sat andwe talk quar-
terly for a week about these thingsto see a company, a good well-
run company, well-capitalized, not very much exposure, to have
been insured for 20 to 25 years by the same company, may have
had one or two de minimis clai is and were not renewed.

Now let me go out in the sequence of the insurance transaction
and try to explain the phenomenon that is coming about. One, I
talked a little bit earlier about the notion of childof the social
awareness that we have created in this country over the last 2 or 3
years aboutrelative to child molestation, child sexual abuse, and
other things.

That nas created in the mind of the underwriter, who is now
having to be immensely disciplined, beware. And the way that a re-
insurance agreement is entered into by a primary carrier, is that
that insurerI, XYZ day-care center, for instanceam insured by
the Aetnaonly because it starts with an A. And the Aetna as-
sumes, say 20 percent of my potential exposure, or it could be any
line of liability coverage.

The Aetna then cedes or lays off, if you want to, say 80 percent
of my exposure into the international reinsurance market, or may
lay it off in general liability in the domestic reinsurance market.
That is done in a million different contractual ways, but it general-
ly done through two kinds of contractual arrangements: a treaty
arrangement, and a facultative arrangement.

And when that happens, XYZ Co. takes all of its liability risk,
bundles them up, ties a string around them, puts them in a box
and ships them off to some reinsurer. And is really not aware- -I
mean, if we went in and said, where is the ultin ate retrocessi an-
eer? Who ultimately on this exposureeven the insurer might lose
track of that at some point.

But there is where a lot of the good risksbecause the reinsur-
ance capacity has tightened, the lack of capacity internationally to
assumeand we are talking hundreds of billions of dollars in po-
tential exposure.

I made the statementBob Hunter is a dear friend of mineI
made the statement to Bob the other day, he was advocatingI do
not know if it was he or Mr. Naderwere advocating a Federal re-
insurance mechanism. And my response was, if you like the Feder-
al deficit, you are going to love Federal reinsurance, primarily be-
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cause you are opening yourself up to exponentially immense
amount of risk.

Now the serious risk like pollution, environmental, and munici-
pal liability are risks that I think governments are going to have to
deal with. But, you know, someone saysI have never had a risk.
My father is a lawyer, has not had a claim. My brother is a lawyer,
has not had a claim filed against him, practicing law in Waco, TX.
And you know, dad's premiu . went up ridiculously.

My homeowner's insuranceI mean, it should not be any differ-
ent. I was canceled midterm.

And I askedthey called the doctor who is the president of the
townhouse association, and there are 20 of us. And this is the men-
tality we are dealing with. Call the doctor, he said, Lyndon, I am
going to appoint you chairman of the insurance committee. I said,
that is fine, I will handle it.

I asked the company, I said, tell me why. We have not had any
risk or exposures or claimsone hail damage and that is all. And
you know, we had a good experience, a great risk. They said, well,
there has been a change in hazard because of your wiring. I said,
no, that is not it. The change in hazard was, our rates are too low
and you wanted to get off of that contract. And frankly, we just
fired the agent and fired the company and got a new policy and
our rates went up 23 percent.

But we were caughtwe were put in that box with all those
other commercial liability policies and shipped off somewhere. And
it is that kind of market conduct that we areyou know, the insur-
ers do not want to see us come in on midterm cancellations on the
kinds of flagrant abuses such as that.

That are, in my judgmentand I will say this, and I will say it
to the company, and general counsel of the companythere was
not a change in hazard. The change in hazard was, they under-
priced the product and they got caught in the middle of it. And a
deal is a deal at some point. We recognize that there is some risks
you should be allowed to get off of if there is a real change in
hazard.

Mr. FLORIO. The time
Mr. WASHBURN. Could I just add my 2 cents in? And truly, I do

not want to speak for how companies rate policies. I think they
ought to have to answer for themselves, and I think they ought to
be made to answer for themselves.

But we have got to remember something about insurance. A, you
have got to have in the group, people who have not had claims.
They group risks. Some people are assumed to have no claims for
years. They have the same exposure as others who have had
claims.

In other words, it could happen to them, it just did not. 1. nd that
is sort of the whole concept of insurance is, if you group enough
people in the group, you will pass the costs of the claims around.
That is the first thing.

In day care, because you are dealing with kids, the claims can be
years away. I mean, the fact of the matter is, on today's policy, the
claim could come in 5 years. And if they prove child abuse, if a kid
gets hurt by another kid and they did not have adequate supervi-
sion, any of those sorts of new changes in the risk can multiply the
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exposure of the insurance company both on that one and cm any-
thing else that has happened to this year.

And that is one of the problems with liability insurance is, how
do you price today's policy for a claim that may not come in for 5
years. But you have got to understand that there will be prices in-
creased for policyholders who have had no claims. That is the way
the structure works. They have the same exposure, they just have
not been hit this year.

Mr. FLORIO. The time of the gentleman has expired. The gentle-
man from Pennsylvania.

Mr. RITTER. Thank you, Mr. Chairman. I wonder, Mr. Olson,
whether this insurance company, knowing the role that you play in
Texas as State board chairman was simply getting even with you
for something you did to them, years ago.

Mr. ()wow I do not know. My response was, whenfrankly,
when I was called to beprobably like you all, the response was,
but I wishyou should have told us. And my response to that, Mr.
Ritter, was no, I should not have had to tell you. That could have
been my grandmother, that could have been some unsuspecting
human being, that could have been the little old lady in green
tennis shoes down the street.

At some point you haveit is that kind of action that I think
pours gasoline on the fire in that kind of cycle. And it is that kind
of insensitivitynot because I was chairman of the insurance com-
mission of Texas

Mr. RITTER. They probably did not know you were chairman of
the insurance commission of Texas.

Let me get on with my question here. I would like to go back to a
question that was asked by the gentleman from New York, Mr.
Lent. He talked about the testimony, Mr. Muhl, that you gave,
page 10 where you said, there are risks though that cannot and
probably should not be insured because of the inability to measure
the cost of risk. I refer to pollution liability in its various forms as
one example.

As changes are made and the liability system provides more sta-
bility, these risks will not be insuredunless changes are made
and the liability systems provide more stability, these risks will not
be insurable at any cost.

Now, that is a very, very strong statement, and it does e.-com-
pass a fairly large segment of the economy of the United States. I
mean, if you take all chemicals, if you take toxic torts, if you take
the new laws that we are passing here, the pending Superfund law
which opens up new potential for lawsuits, if you look at some of
the recent environmental statutes enacted, it all points toward in-
creasing pressure in the courts in lawsuits.

Now, has your associatior. has the National Association of In-
surance Commissioners done a study in this area? Do they have a
task group? Do they have a significant body of effort that seeks to
understand where the structure of the law is going from the Feder-
al Government imposed upon the States?

Mr. MUHL. We, in direct answer and brief answerand maybe
one of my other colleagues would like to elaborate on itwe have
just recently formed a task force; a subtask force of one of our com-
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mittees with the NAIC structure to review that very thing that you
are talking about.

Mr. Rirr Ea. Let me say that I believe you are very late.
Mr. MuHL. Well, we have been doing it in the individual States.

We have been looking at it rather closely.
Mr. Rrrrxx. But I am saying that this problem has become so

acute to the point that you are talking about, unless changes are
made and the liability system provides more stability, these risks
may not be insurable at any costs.

You are talking about a sizable percentage of the American econ-
omy going uninsurable. I think the bottom line here is that there
may be a need for more cooperation, more discussion, more inter-
change between the State and the Federal Government before the
situations become so acute that we face breakdown, default.

Mr. MuHL. Absolutely. Becauseyou can even take that one step
further. When you look at what happens on the State level with
reference to passage of certain laws, how that ultimately affects
some of the local jurisdictions, your municipalities and your coun-
ties, your police districts, if you will.

So it all has an impact, and you are absolutely correct, those
lines of communications should be open to discuss these various
problems. Particularly when you play these scenarios out to the
fullest extent, how it ultimately affects it.

Mr. GUNTER. Frankly, Congressman, in the political process, as
you know, sometimes it takes a crisis to get action. Because, we
tried to introduce in the Florida legislative process back in 1982
some proposed changes that would allow our insurance department
to move in these critical liabilities areas. But because of the higher
interest rates, because of greater stability, less costs to the insuring
public at that point in time, nobody was interested.

Mr. RrrrEit. I suggest, by the way, that your point is well taken.
The pollution liability question is so unknown, the risks are so mis-
understood. They have the potential for varying enormously. They
involve very small numbers in terms of risk assessments; very
small numbers.

You almost have to make negative findings that no such a risk
can never occur, which is an impossible finding to make. And
therefore, the finding is not made. And the numbers are small so
that you cannot pin them down.

I guess, a very sincere effort on the part of your association, on
the part of the task group of your association and getting back to
us as soon as you can, because we are in this committeeI ask
unanimous consent to proceed for a minute.

Mr. FLORIO. Please proceed. Finish your question.
Mr. RITTER. We in this committee are directly responsible for the

laws that are setting up the structure within which the States and
the municipalities are dealing with, and we are not doing this with
the feedback from the grassroots. It sounds good in Washington
and we go ahead with it; passes unanimously because it is pro-envi-
ronment, it is procitizen.

But in the bottom line, it could be severely injurious to the enter-
prise.
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Mr. 0I230N. Mr. Ritter, may I take a shot at something thatI
am notI am a regulator and I am in that capacity, in my quasi-
judicial capacity. Anyway, I am not a social architect.

But I sat as a legislator, and I have a notion that first, in these
holy wars you get into in the insurancein these kind of crises.
You have got the plaintiffs bar versus the insurer, versus the busi-
ness community, versus the world, versus anyone in enterprise or
commerce that cannot get coverage that is either mandated by law.
So you have these impregnable fortresses, political fortresses out
there.

But as a human being, sitting, observing all of this as a regula-
tor, one of the things I have observed is that I think we have had a
collision in a point in time happen. I, for one, am not sure that you
can quantify in numbers the effect of tort, which ultimately is a
social action, the values manifested through a body politic at the
local level, at the State level.

That tort is a reflection of the mores and the folkways of our cul-
ture, the change in tort. And I alluded earlierI do not know if
you were here or notto this notion of entitlement. And it is
merely this, an observation. But I make is because it does not fit in
the regulatory cycle that I deal with, that we deal with daily.

But in our culture I think that we do have a system, rightfully
so, for those individuals who are less fortunate and often poor, in
the form of a safety net. It may be eroded from time to time, but
we do have a safety net. The wealthy generally use the Tax Code.

But what I think we are seeing today is a middle fiberand it
will move outthat looks and says, that if today I am wronged, in
this culture, I am automatically entitled to be made whole. I am a
baby-boomer. It is my generation.

And the way we define being made whole today, is through eco-
nomic compensation and remuneration. Now, I use this exam-ple--

Mr. RITTER. If I could just interpret for a second. What we are
doing here though, in this body, in this Congress, in this commit-
tee, in this subcommittee, we are synchronizing that '1 end in socie-
ty. We may not be dealing with it objectively, we may be part of it.
So what happens is, we exacerbate that trend.

And if that trend is a dangerous trend, or it has unknown conse-
quences which can be disastrous for the society, we have got to
have a far better connection with those who impacted by the trend,
like yourselves, coming back and saying, hey, look, you know, this
thing that you are oroposing is going to up the ante in a situation
where the ante is already so high that the system is becoming dys-
functional.

And I think, again, I am getting back to page 10 of the testimony
of Mr. Muhl, I think we are right in that crisis position on this
area of pollution liability, toxic tort.

Mr. OLSON. If I might just finish by baying that in that tort
system, that system of making somecne whole, the insurance in-
dustry I would respectfully submit to you has become a mirror in
our culture of the mores and the folkways of our culture. And that
is being manifested through our system of indemnification in
making someone whole.
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And that kind of litigiousness, that notion of entitlement, that
notion of reimbursing me and making me whole, the insurance
mechanismit has impacted the insurance mechanism. That was
my only point.

Mr. nom. The time of the gentleman has expired.
Mr. Rinsa. I thank the gentleman.
Mr. Flom. The gentleman from Texas, Mr. Hall.
Mr. HALL. Thank you, Mr. Chairman. Members of the Texas del-

egation, incl- 2ing Congressman Fields, know Chairman Olbon very
well; he is ghly regarded and highly respected. He comes from
many angles, and is not only knowledgeable and experienced, but
he is practical. Lyndon, I think that you have given us some very
good testimony here today.

I have heard it said that in 1985 we had earthquakes in Mexico
City on one side of the Capitol. We had that bad coastal storm on
the eastern coast, and in between we had Gramm-Rudman.

I have further heard it said that if Lloyd's of London should pull
the plugand you alluded to that on page 5 of your testimony
where you said, 65 percent of our reinsurance emanates from the
London underwritersthan Lloyd's would become the Gramm-
Rudman of the insurance industry.

What are the facts on that, and have you addressed the fact that
that might happen? And if so, what online procedures have you
considered?

Mr. OLSON. Well, all of us, have Mr. Hall. I guess we all try to
stay closely in tune with the reinsurers. It is kind of an esoteric
industry, and you try. Maybe Lloyd's just happens to be the one we
all refer to. It may be some sheik in Oman or Kuwait, or some
Turk in Istanbul. The truth of the matter is, the Soviet Union
through a Rumanian insurance company called Ados reinsures.
Red China reinsures; Brazil; on and on and on.

Mr. HALL. But don't they follow the Lloyd's of London? Do they
not set the tune?

Mr. OisoN. Yes, sir, I think that is a fair statement. What is hap-
pening is, evenlet us assume that prices become adequate again.
And I am going to make that assumption that they will. That is
not to just be flippant and say, well, do not worry about this folks,
we will ride it out and they will become adequate again. But I do
believe, in the fullness of time, they will become adequate again.

Basically, what the reinsurers are saying to us in the United
States isand I am talking about all of usand especially to us as
regulators are, we knowwe have done the same thing the pri-
mary carrier did. We competed ourselves into the ground because
of high interest rates, and a number of other things.

But your system of tortthis is what the reinsurer is saying
your system of tort law is so unpredictable in the United States
today, that we know what the price is when we get it, adequately,
but you change the rules in the middle of the game through judi-
cial edict.

And so therefore, the last thing that the insurer wants to know,
or the first thing the insurer wants to have established is a sense oi
predictable. And that unpredictability is causing them some con-
cern.
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I will say this, Mr. Hall, before you slipped in, I visit every 2
weeks with a number of the syndicates in the London market, both
Lloyd's and the London market. I have just returned from Japan. I
met with about two or three reinsurers there and with a gentle-
man who would be their insurance supervisor. And frankly, these
folks are in the business to make money. They have reallyI
mean, we ain't the only game in town in the United States.

And as the London folks will tell you, at one time, we in the
United Kingdom thought we were the biggest dog on the street.
And you know, they are looking to our system and they are saying,
wait just a minute. You know, why should we not go to Japan? We
are not going to get the kind of premium income that we are used
to in the United States, but we do not have a very frustrating
system or lack of predictability in the Japanese market.

So there is no reason for us to think that now that we lose capac-
ity to a country such as Japan. And I think it iswhen you look at
the cycle, the economic cycle, this notion of entitlement through
tort and a number of other things, you begin to see what that rein-
surer out there is beginning to make his judgment on.

A good example of Japan was, in the tragic crash of JAL crash,
there were 200-and-some-odd people killed. There were about three
lawsuits, that were Americans. There were not any others.

And you know, we have to internally look in our culture and say,
what is different in 1985 than in 1975 where you have got child
care, savings and loans, banks, attorneys, doctors, lawyers. On my
CRT in my own office, I have nine insurance companies that write
nothing but pastoral liability.

Mr. HALL. Before my time runs outyou can talk all morning,
but the chairman is going to cut me off. Let me ask my question. I
am going to get to you, too, Mr. Washburn, in just a minute. Maybe
I ought to ask 5 minutes worth of questions and then let you
answer.

If Lloyd's should pull outand by not directly addressing that, I
am presuming that you think they are not going to, because they
are in the market to make money. They think things are going to
get better, and they are going to go to other areas.

So you think they are not going to pull out, but if they do, what
do we do?

Mr. OLSON. They have pulled out to a great extent. They will re-
enter. They will not reenter probably as much as they have before.
We will lose that. And at that point, I think that we have to look
at alternatives.

In Texas, for instance, I am suggesting what Florida has, and
what Illinois has, and New York has, and that is an insurance ex-
change.

Mr. Mum. And we are going the same direction in Maryland.
Mr. GUNTER. And one of the areas, if I might add, Mr. Chairman,

to the comments of the commissioner from Texas, that I think is
very clear in this regard is, there is a need in the reinsurance
market for an infusion of new capital. We need, on a long range
basis, to look to our own domestic reinsurers to a greater and
greater extent. We should not have to continue in this country to
look to offshore or international reinsurers.

5 62 :-5 7



580

And that is why I am hopeful that the Federal Congress will look
at the area of investment incentives in reinsurance. And also ex-
amine the current interpretation by the regulatory agencies pro-
hibiting financial institutions with Federal charters from investing
in rewsurers. We think that those sources of capital ought to be
opened upin Florida, anyway. I am not trying to speak for my
colleagues up here.

Mr. WASHBURN. If I could just say, on Lloyd's, the brokers I have
talked have notI do not know how the companies have
had reactions. The brokers who place business through Lloyd's also
for their clients, have told me that Lloyd's has not been the prob-
lem. But Lloyd's only takes, say 10 percent of the risk. It is trying
to place the other 90 percent of the risk where you have a problem
on the international market.

Mr. HALL. Yes, laying it off. Thank you, Mr. Chairman.
Mr. FLORIO. The time of the gentleman has expired. The other

gentleman from Texas, Mr. Fields.
Mr. FIELDS. Thank you, Mr. Chairman.
I am sure that Mr. Olson has already been aptly welcomed by

Mr. Hall. But Mr. Olson is a friend of both of ours, and universally
respected, and we are glad to have him here today.

Mr. HALL. Would the gentleman yield?
Mr. FIELDS. I would be glad to.
Mr. HALL. Is it not a fact in Houston, as it is in Waco, as it is in

Rockwall; that if he does not pay his premiums they are going to
cancel his insurance?

Thank you, Mr. Chairman
Mr. FIELDS. Mr. Olson, I wanted to ask you, on page 9 of your

testimony you talk about victims of negligence, suffering, tragic ex-
periences deserving economic recompense. And you say litigation
must be relied on to resolve the difference between the parties.

But then in the last two sentences of that paragrapil you say, but
the system must not lose its sense of reasonableness, and litigation
must not be permitted to have an adverse impact on society.

And I was just going to ask you what you meant by that state-
ment?

Mr. OLsox. Well, it is an observation, Mr. Fields, that I was al-
luding to on the notion of entitlement. I do not believe that any
fair-minded, reasonable, decent human being would abdicate the
tort concept of fault or the doctrine of negligence. But I think
somewhereand basically the reforms that the legislatures are
looking to are joint and several liability, contingency fee, collateral
source, punitive damages, venue, ad infinitum.

And basically, you will pardon a very personal reference. You
and Mr. Hall know me well enough to know that I do not talk
about this very much, no as a matter that it bothers me. I just
neverdo not wear it on my sleeve. But today, I do believe that
when people are wronged, their reaction is sue. And there are
times where I think that is a very proper reaction.

But I, for one, believe that our system of making one whole is
not alwaysand I will use this personal example. I have two artifi-
cial legs. I was born club-footed, cast put on too tight, gangrene set
in, and my legs were amputated. Well, my father is a lawyer. He
sues doctors. He represents doctors.
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And when I was in law school in tort I asked Dad, I said, I want
to ask you a question, tell me why you and mother did not sue.
And he said, well, first of all, it was a human being. But second, he
said, we wanted you to be a healthy, loving, creative human being
and not find fault every time something went wrong in your life.

All right. That attitude today in our culture, I would respectfully
submit, where is the compensation for those :inds of decisions.
That is not to abdicate the tort concept of fault. That is not to say
you are not entitled for yourto be held accountable for your neg-
ligent acts.

We are seeing cases throughout this country where the jury ver-
dicts given singularly, and not in the aggregate, if you knew the
individual facts you may say, OK. But in the aggregate I think we
have lost a sense of reasonable compensation. And the notion of
sue versus the other notion of just let it slide, somewhere there is a
middle ground.

And so when I said reasonableness, I am not willing to just
takefor instance, I am opposed to the abolition of contingency
fees. The insurance industry is advocating that. I do not think
there is anything proper about that. You may want to structure
them after the first 10 or 15 million.

And today, million dollar judgments are nothing that weI
mean, we read about them every day. Now in Texas you have got a
$10 billion judgment against Texaco. I don't know anything about
the facts.

All I am saying is is that, as social architects such as yourselves,
through tort the mores and the folkways of the culture emerge.
And whether it is singularly left to the States to manifest the tort
system, or whether it is left to the Congress through a uniform tort
system, are the kinds of judgments that I think you have to make.

And I made that observation to point out that something is a
little bit unreasonable in our culture, and the marketplace is tell-
ing us that through the reinsurance market. The international
world looks at us and says, you know, we have enjoyed as much as
we can stand price-wise, but your conduct is mitigating on our con-
siderations now.

Mr. FIELDS. It is my understanding, that the state of Texas will
be addressing some of the things you mentioned a while ago, in its
next State legislature. Should any of those things be addressed on
the Federal level?

Mr. Otsort. I certainly do think that they had better be talked
about at the Federal level, primarily because I think you have got
a systemyou have two opinions. You have got those who want a
federal tort system and those who do not.

And I think it is properyou know, I have got an opinion on
that, but I am a regulator, and I have got all the problems I can
deal with with plaintiff's lawyers and defense attorneys in the in-
surance industry without getting in that fight, Mr. Fields. And I
will very privately discuss it with you afterward.

Mr. FIELDS. I thank the chair.
Mr. FLORIO. The gentleman from Kansas.
Mr. SLATTERY. Thank you very much, Mr. Chairman. First of all,

let me say that I really do appreciate your efforts in this area, Mr.
Chairman, and I regret that my duties on the Budget Committee
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have prevented me from more fully participating in these hearings.
But I do plan to be over here on a regular basis as soon as my
duties over there are completed.

I would observe that if there are any more $10 billion judgments
in Texas, my good friend Mr. Hall here may have to reconsider
whether he can better serve the citizens of Rockwall back in h.-
law office than here in Washington.

Mr. Olson, I wanted to follow up on some of the information you
provided in your testimony. And based on the, surely, oljective rec-
ommendations that the committee has heard from both sides of the
political aisle here today, you are the expert witness who can per-
haps shed some light on this.

But I am just curious. In your testimony on page 3 you indicated
that the losses from the writing of insurance policies in the indus-
try apparently rocketed to a record $23.3 billion last year. I assume
that is all insurance; is that correct? We are not just talking about
liability insurance when you are talking about those losses.

And you went on to say, even with investment income, pre-tax
operating income was a negative $3.8 billion. And that income
after tax was less than $1.5 billion. Are you talking about all insur-
ance?

Mr. OLSON. No, sir.
Mr. SLATFERY. Health insurance, life insurance, liability insur-

ance?
Mr. Oisori. No, sir. Property casualty insurance.
Mr. SLATrERY. You are just talking about property casualty in-

surance?
Mr. OLSON. Yes, sir. And liability is included in casualty.
Mr. SLAITERY. Sure, OK. And then you went on to observe some

of the more general reasons for the problems that we are having.
And you seem to place considerable emphasis on the fact that the
insurance industry as a whole engaged in a period of rather sharp
competition that was followed by a period of dropping interest
rates and dropping profits from investments of the insurance com-
panies.

And now we are in a situation where they are experiencing huge
losses due to these dropping profits on the investment side of their
operation. And they are in the process, apparently, of recapturing
these losses by dramatically increasing their premiums. Is that sort
of a fair characterization of what you see going on?

Mr. OLSON. Yes, sir. And I was a little bit moreI really was not
pejorative, but I was a little bit more direct before you slipped in,
in that I think that the underwriters, that the insurance execu-
tives, and that the companies themselves were irresponsible. I
think they were undisciplined. And I very firmly believe that, and
I think ',hat they would properly admit that.

Mr. SLA'rrERY. In Texas, Mr. Olson, maybe you have some infor-
mation down there that would be of assistance to us in trying to
quantify to what extent this problem is caused by overgenerous
jury verdicts or verdicts by judges, and what part of the problem is
caused by, shall we say, unprofitable investment by the insurance
industry?

Maybe you have information that gives some light in terms of
how the nationwide industry is affected. I am just curious if you
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could say .i.at kind of judgments were paid to plaintiffs all over
the country, or in Texas, if you have that information? I am just
curious.

Mr. OLsori. Well, everyone can probably address this. I will try to
briefly say that, I am not personally you can quantifythe judg-
ments are very clearly in our loss and loss adjustment expenses,
and in the annual statements relative to claims paid out.

Mr. SLATTERY. Right.
Mr. OLSON. Loss adjustment expenses being attorney's fees. It is

not at all unreasonableand someone correct me on the panelif
in a casualty claim, liability claim, anywhere from 50 to 60 cents
on the dollar goes to defense costs, botn on the plaintiff's side and
the defea.% side.

Mr. SLATTERY. So you mean attorney's fees, not defense costs.
Mr. OLSON. Yes, sir. Defense costslegal costs.
Mr. SLATTERY. Legal costs.
Mr. OLSON. Both to the plaintiff and to the defendant's attorneys.
Mr. SLATTERY. Now is that a nationwide statistic, 50 to 60 cents

on every dollar paid out by an insurance company is paid out fcr
legal expenses incurred either on the part of the defendant, the in-
suralce company, or on the part of the plaintiff?

Mr. Mum,. I think that is nationally.
'Mr. OLSON. I think that is a fair statement to say. That if you

look at all the annual statements relative to the liability costs, you
would find that percentage in the aggregate.

Mr. FLORIO. Will the gentleman yield for a minute? I ask unani-
mous consent that the gentleman have an additional minute.

Mr. SLATrERY. Sure.
Mr. FLOIUO. Will the gentleman yield?
It is my recollection from the days when I practiced law that

plaintiffs attorneys usually have one-thirdif you are talking
about 50 percent, you have got to have on the defense side a sub-

. stantial amount more than 50 percent. Since the defense attorneys
do not operate on a contingency basis, that means there is less
than thorough cost containment on the defense attorney's side in
having bills run up?

Mr. OLsori. Mr. Muhl just pointed out to me that the Insurance
Service Office suggestedwhat?

Mr. Mum,. It is about 23 cents on the dollar, the premium dollar
is spent for defense costs. And that is on the rise. And that is
where your initial concern is.

Mr. OLsori. So that would be
Mr. SLATTERY. Let me ask my question another way.
Mr. Otsori. I am responding to the chairman.
Mr. &ATTER:. OK, go ahead.
Mr. Otsori. I was just simply going to say, if we are assuming the

30 percent plaintiff contingency fee, and if we are assuming the 23
percent, which rink all of us will say that is at least the fair
number, if not low, then we are looking in that instance Lt 53
cents.

Mr. FLORIO. That is the premium dollar, not the payout dollar?
Mr. Olsori. Yes, sir.
Mr. FLORIO. Not the claims.
Mr. Wm. That is correct, sir.
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Mr. SLATTERY. Let me ask this question. Last year, do we have
any information to indicate nationwide how much money was col-
lected by property casualty insurance companies in premiums?
What is that figure, does anybody know?

Mr. OLSON. I do not have it with .tie.
Mr. SLATTERY. If you assumed that the insurance companies last

year did not lose any money on the investment side, had they just
been able to put their money in the bank and not lose anything
as you have indicated that they actually lost moneybut had they
nct lost any money 1Pst year, would they have been able to make a
profit as an aggregate figure?

Mr. OLD:m.1. Well, I think
Mr. SLATTERY. I do not want to just limit to Mr. Olson, but what

is the answer to my question?
Mr. OLSON. I do not mind sharing at all. In looking at rating,

when you set a rate, you go back and look at Texas anyway. Bill, I
do not know what you dc :n Florida. But we use anywhere from a
3-year to a 10-year timeframe, because you have to do that to get a
real picture.

For instance, we do not really know what the losses were in 1985
and 1984. What we do know is that in 1982 there were seven insol-
vencies in Texas, 1983 there were 12, 1984 there were 18, and 1985
there were between 77 and 81. So we know that companies failed.
From their annual statements which we received in March, we
know that they took substantial losses.

This is going to sound a little strange, but our indications are, in
Texasand we are using negative profit loadings of which I have
some problems withbut, we are showing that investments by
many insurers or investment income is not using a linear progres-
sion instead of a exponential curve which we use in ratemaking
using a linear progression, we are showing that investments corre-
spondingly are up, but they are not up to the extent that it has
offset those losses.

So, it is not the bad investments. It is primarily the function of
the interest rate, that the time value of the money that they re-
ceived in that embedded yield of the 15- to 20-percent interest
rates.

Mr. WASHBURN. The estimate is $142 billion in premiums, $142.3
billion in 1985

Mr. SLATTERY. What were the losses paid?
Mr. WASHBURN. Their estimated losses were 89 percent. That

would include the incurred but not reportedwas 89 percent of
that. The underwriting expense, acquisition costs and all that were
estimated at 26.25.

The dividendsand these are dividends to policyholders. Basical-
ly it is a ?remium payback for workers comp. If you have better
experience, you get some premium backadded another 2 percent
to that.

So the total loss experienced wastotal property and casualty
was 117 percent. That is what they estimate. $25.2 billion.

Mr. SLATTERY. Say that again.
Mr. Mum.. So for every 117 percent, which means for every

dollar they received in premium they spent $1.17.
Mr. WASHBURN. Right. So their total losses were $25.2 billion.
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Mr. Gummi. So obviously investment income takes a
Mr. SLATTERY. I am trying to understand the basic math.
Mr. WASHBURN. That does not reflect investment income.
Mr. &Army. So the premiums were $142 billion.
Mr. WAskisuaN. Right.
Mr. SLATTERY. You are telling me that the loss payment was $89

billion?
Mr. WASHBURN. No, no, 89 percent. I am sorry, they have got it

in percentages. They do not have the numbers here.
Mr. SLATTERY. 89 percent. And then underwriting expenses were

26 percent?
Mr. WASHBURN. Right, and 2 percent for premiums to policyhold-

ers. They include that in their column of costs, because dividends
to policyholders are basically paybacks for good experience on
workers comp rates. It is like a premium return.

Mr. GUNTER. But clearly, Mr. Slattery, the total profit picture, I
think, needs to be taken into account. Insurers would prefer other-
wise. Insurer; would prefer that the view of regulators be focused
only on underwriting results. I do not think there is a single regu-
lator here though that does not believe that you need to take into
account investment retui ..s

Mr. &Army. Could I ask one last quick question?
Mr. WASHBURN. Their investment returns, by the way, they esti-

mate are $19.7 billion.
Mr. &Army. What has been the historical, in the last 5 years

or 10 years or whatever you have, track record in terms of return
on investment for insurance companies?

Mr. OLsoN. One of the problems you get into in ratemaking is,
we may use a total rate of return on net worth, rate of return onequity

Mr. SLATTERY. Why do you not use a rate of retur- on premium
dollar? You cannot do that?

Mr. OLsoN. No, sir. Legally, you have got to be more exact than
that for constitutional confiscatory problems. If you were big
enough you could. But properly, using a rate of return on net
worth, which the National Association of Insurance Commission-
ers, I might add, adopted that aboutwhat, Bill, in 1983?

Mr. GUNTER. Yes.
Mr. OzzoN. In 1983 under Bill's administration, and it is very dif-

ficult to predict. I would need the spread sheets in front of me to
give it to you.

Mr. FLORIO. Perhaps if you are not able to provide it now, for the
record, the gentleman's questions, the statistical qucstions particu-
larly, I am sure you might be in a position to provide to us. We
would appreciate it.

Mr. Mum,. We would be more than pleased to supply that.
Mr. LENT. Could I just get one --
Mr. FLORIO. The gentleman's time is extended for an extra

minute.
Mr. LENT. Will the gentleman yield?
Mr. SLATTERY. Yes.
Mr. LENT. Thank you. On that point, we have heard testimony

that in 1984 the insurance industry lost money on the premium
side. The insurance industry made money on the investment side.
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The net combination of the two in 1984 was that the insurance in-
dustry lost $3.8 billion.

Mr. WASHBIIIN. They had capital gains.
Mr. LENT. Well, foLget the capital gains. You are selling off your

assets in order to obtain capital gains.
Mr. WASHBURN. That is right, you are selling off your assets.
Mr. LENT My point is that combining investment income and

premium loss there was a net loss in 1984.
Mr. WASHBURN. It started in 1984. It was larger in 1985. 1984

was the first year that they did mit make as much money on in-
vesto ant income as they lost on underwriting.

Mr. LENT. Right. And the final figures for 1985 are not finalized
yet. But, you are telling me they anticipate there will be another
year of loss in the insurance industry.

Mr. WASHBURN. That is right.
Mr. FLOIUO. Would the gentleman yield?
Mr. LENT. Sure, I'll be happy to yield.
Mr. FLORIO. First of all, is it appropriate not to count capital

gains? But more importantly, how do we understand then the fact
that in the market today insurance stocks are very, very highly
priced for an industry that you have just described as being a
basket case?

Mr. GUNTER. I think one of the reasons for that is the fact that
the investors are certainly very much aware of the rate increase
picture that is occurring across the board. As a result of that
expect a very different picture in the ensuing year. And as a result,
you see the institutional investors, far and away above the norm,
above the scale investing in property and casualty insurance
stocks. I think they are looking forward to profits and returns on
those investments.

Mr. WASHBURN. For years the industry maintained that their
stocks were undervalued, but no one wanted to buy them because
the price seemed to be going down. So in that sense, they think
they may be coming up.

No. 2, you have to remember, that is all of property and casualty,
the majority of which is property. A lot of it personal lines where
the loss is not near as great. Casualty insurance, the loss ratios
have been much worse than 117 percent in just about all the lines.
And that is where we are having our problems today.

Mr. GUNTER. But I do think it is proper to consider capital gains.
Not unrealized capital gains, but capital gains in the total financial
picture of an insurance company.

Mr. Fizaio. The time of the gentleman has expired. Let me just
develop a point.

Mr. Olson, I was very impressed with your waxing philosophic.
And I think in many respects you raised very legitimate questions.

Let me attack the same problem from a different perspective.
There is athe concept of risk abatement is one that 1 suppose the
judicial system does contribute to in a somewhat sloppy way, but
by virtue of judgments, the result is, we think, that there will be
an effort to abate risks so as to avoid liability.

That is clearly not preferable. And some of us have developed
some thoughts in terms of the regulatory system in the areas of
health, in the area of environment, breaking down to a certain
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extent, such that people feel they have no alternative in the face of
injury but to resort to the courts in ways that in the past they may
not have felt the need to do.

We had a hearing here yesterday where EPA testified. The Con-
gress passed a clear, unequivocal piece of legislation saying, no
more dumping of toxic wastes that are. untreated into land-based
disposal systems. That was fairly clear. The Administration, the
EPA, came out with a set of regulations that said, yes, you are al-
lowed to, under the rest of these circumstances.

In the face of that type of regulatory situationfirst of all, we
are not surprised that insurance companies say, we do not want to
insure when there is no set of regulations. We are not surprised
when people get injured as a result of drinking water out of a toxic
waste dump site that is not supposed to be in operation, that they
resort to tort.

We can go straight down the list. t mention trucks. Well, the
regulatory agency in town here is not er.forcing its 'wn regulations
with regard to front-end brakes. We have provisions on the books
about under-ride protections that should be put into effect that
have not been done.

You talked about Texaco. We could talk about the unavailability
of corporate director insurance. Well, the antitrust laws are, in
many respects, not being enforced in the traditional way, so it
should not be a surprise that you have got disruption in the corpo-
rate marketplace such that there are more risks is a result of in-
stability.

Is there any justification for resort to the tort law as a result of
the failure, if you accept the premise, of the regulatory system in
many areas to do what it should be doing to abate the risks?

That is to say, if the risks are not abated on the front end, you
are going to have to pay the price at the back end when someone is
injured and there is no other game in town. If the Congress is
doing only so much, the executive is not doing very much, the judi-
ciary has got to pick up the slack.

Mr. Orsorr. Well, you know, I have not examined the premise, so
I will take it on the assumption that, first of all, the premise is
based on that we are always going to look to something to abate
the risks. Either the .body. politic, to wit, government, or to our
system of civil justice.

Mr. FLORIO. Mr. Olson, let me just raise the point right there be-
cause I thinkI do not think there should be any dispute that you
are not going to have social stability if you have a situation where
people are wronged without remedy anywhere.

Mr. OLSON. I agree.
Mr. FLORIO. At some point, when enough people feel there is in-

justice in the system, you do not have a system.
Mr. Orsorr. You have got it, 100 percent. And I agree with that,

and I agree with that premise.
The part ofwell, I really do notI do not know what I disagree

with, because frankly, I just have not thought it through.
But there is an articleand please forgive me forI not trying

to sell anybody's magazinesbut there was an article in Forbes
magazine in July, I believe, of last year entitled, A World Without
Insurance. It was very interesting.
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You know, if you want to really see what in reality are your
risks, look at the insurance mechanism. Take, for instance, an
issue that you have been extremely involved in, the Superfund.
Take a nuclear wastetake nuclear activity. What do the interna-
tional reinsurers tell you?

On the one hand, we want that source of energy. At least, as a
populace, I think we have manifested that interest. But the insur-
ers on Three Mile Island that came to New York a couple of years
ago, could not even get homeowner's insurance next to Three Mile
Island. Why? No insurer wanted to write that risk.

There are some risksour technology, if you talk to the reinsur-
ers today, our technology is so immense that we do not know where
we are going.

First instance, go to a college town, or I guess you can go right
here in Washington, DC, one of these suntan parlors. Now I am not
against I think everybody should have a nice tan if they want
one. But we do not know what our technology is doing to us today.
We do not know what the CRT's relative to radiation are doing to
us visually. We do not know what these suntan parlors are going to
do to the epidermis 20 to 30 years from now.

And our technology is so vast, and we are asking someone to pay
a price today for something that may manifest itself 20 years out.
And that again exacerbates the risk abatement.

Mr. FLORIO. Mr. Olson, let me justI do not think everybody is
going to make the argument that the suntan industry is perform-
ing a sufficient, vital public purpose, that is not something that
should not be fact, id into the cost of suntans.

Now you talked about nuclear facilities. We talk about environ-
mental cleanup to ensure a continuation of the chemical industry;
very important public purposes. Do we not have to follow your
train of logic to its ultimate conclusion? That if there is such a
public cost to be burdened or be carried because of these very im-
portant public functions, do you not almost put into question the
viability of the private insurance industry to shoulder the public
costs of those public-oriented endeavors?

Mr. 01.soiv. I think, if you do not agree with that I think you at
least have to ask the questionand I will shift from property and
casualty to hospitalization. I oppose a Federal Health Insurance
Program. But I stop short of dealing with a catastrophic illness.

Mr. WASHBURN. I think you addressed that with swine flu.
Mr. FLORIO. Disastrously.
Mr. WASHBURN. There was a public purpose that the private

sector said, how are wewe have no way to know what our expo-
sure is on this. We are not going to be able to rate it. And if I am
not mistaken, you assumed the burden.

Mr. LENT. And lost money.
Mr. Mum.. But assumed the burden and established certain im-

munities in that process.
Mr. OLSON. DPT today, is a good one, relative to product liability.

Because of product exposures, there are two major pharmaceuticals
that have pulled out of DPT. I mean, you have just shaken the
ground in Houston, TX and New Jersey and everything else when
a mother's child cannot get the DPT, be they rich or poor.
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And I think probably you all areI do not know if you have
been asked yet, but I suspect you willif that DPT vaccine, if the
Centers for Disease Control cannotthey say they are 50 percent
short todayor at least they said that about two-and-a-half months
agowhere is that going to come from. You are going to have to
get back into that.

Mr. SLATTERY. Mr. Chairman.
Mr. FLORIO. My time has expired. I will recognize the gentleman

from New York and he may yield.
Mr. SLATTERY. I appreciate it.
Mr. FLomo. Unanimous consent to extend my time for an addi-

tional minute? Happy to yield.
Mr. SLATTERY. OK. The counselor from Rockwall and I were

trying to answer a very basic question that is concerning to me.
And that is, can you explain to me why insurance companiesto
use your example of insuring the suntan parlorwhy they cannot
agree that they will insure the operation of that for liability pur-
poses to the tune of a $500,000, or $1 million or whatever? And
thereby, they have quantified at least part of their risk and agreed
to a premium to justify that.

Explain to me why that is.
Mr. WASHBURN. They thought they did that with both the asbes-

tos and pollution, with something in the pollution law that said,
sudden and accidental exposure. And there has now been a court
case in New Jersey that sudden and accidental could mean seep-
age.

Mr. FLORID. If the gentleman would yield. But the difference, of
course, iswhat the gentlewoman from Kansas is talking about is
absolute, written-in liability limits. The ambiguity in the policy you
are making reference to was interpreted by the court against the
insurance company, which is a traditional approach.

Mr. WASHBURN. Their problem is, they are not sure they can
write it. I mean, they thought they had an absolute limit on their
exy -sure for asbestos, as an example. And the lourt, through the
ruling on the triple trigger, allowed the policyholder to allocate
people so you do not run ow; of limits.

Mr. SLATrERY. I hope that ourwell, let me ask this question.
Has our contract law in our country deteriorated to the point
where an insurance company cannot say that we are going to
insure, you know, XYZ trucking company in Holton, KS, to the
tune of $1 million?

In other words, if they are moving flammable liquid down the
highway, and the driver runs a stop sign and blows himself into
yesterday, and, some 5cher people as well, then the contractual li-
ability of the insurance carrier will be $1 million, period.

Now tell me whywhat has happened to the contract law of this
country that pre-rents the insurance companies from being able to
say: our liability coverage is $1 million, your premium is x amount.
What prevents them from quantifying the risk in that fashion?

Mr. WASHBURN. In ierms of peril, they think they probably have
the ability to quantify the risk. There does not seem to be a great
deal of problem in terms of earthquakewell, earthquake I should
not saybut fire, or hail, or some of those things.

.1===
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But in terms of long term exposure, or ways that in some cases
the court will say, your policy really meant this when they had not
intended that to be the case, and they will reinterpret it 20 years
back. The claims-made is the insurance industry's attempt to quan-
tify their risk. They have an absolute cap and it is only on the
claim.

The problem is, that even the industry is split on whether this
will solve the problem. Some in the industry feel that the claims-
made will be interpreted as such as in the current policy. And they
did not want to go with the form.

Mr. SLArrzRv. Do you have any problems with being able to limit
your exposure under automobile insurance coverage, for example?
Is there some doctrinethis is going back 15 years.

Mr. HALL. Will the gentleman yield?
Mr. &Arnim. I would be happy to yield to the counselor from

Rockwall.
Mr. HALL. I think being probably the best lawyer on the subcom-

mittee-
Mr. SLATTERY. You are claiming that distinction, Mr. Hall.
Mr. HALL [continuing]. Maybe in the room.
Let me tell you how these things work. By the way, I was speak-

ing to 90 physicians in Smith County, staid, conservative, Republi-
can Smith County and asked for a show of hands on how many had
been sued. Over two-thirds of them held up their hands. That
amazed me. That does not amaze you men because you have been
taking those statistics for a long time.

But, they have a loss and they have a policy covering it that the
insurance company presumes is the maximum amount they have
to lay out. It could be a frivolous lawsuit, or it could be a suit filed
to settle, it could be a suit filed because the adjuster did not answer
a call.

But then the doctor feels, that although he has insurance, and
the insurance company owes him a defense; he does not totally
trust that insurance company and he gets his own lawyer. In
TexasI do not know about other Stateshis own lawyer writes
that insurances company and says, I have coverage for a million
bucks, but if you do not settle it within the million-dollar coverage,
you are liable for all the rest of it.

What is that called? Staries, or what is the decision? I cannot
think of what it is.

Mr. Sunny. You are obviously the more knowledgeable lawyer
in the room.

Mr. HALL. If they do not pay it within the policy, they are liable
for all they sue for under the circumstances, when they are put on
notice. That is the case that they did not honor their contract.

Now that is what runs the insurance companies and the people
that try to write these risks and figure up what they are going to
lose, that is what runs them out of their tree.

Mr. OLSON. One of the other things I think I said before you
came in is that, there are just some fundamentals you have got to
always keep in the back of your mind.

Mr. HALL. And that is the court. The courts get last guess at
what the law is.
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Mr. OlsoN. That is right. The insurersyou are sayingI mean,
I think what I hear you asking is, why is there not some limit or
some reasonableness out here about what they are going to cover.

Mr. SLATTERY. No, there are two different questions. I mean,
there is a question with respect to limits imposed on jury verdicts,
for example. I wean, that is one option.

The other option isand this is what I di) not understandis
why insurance companies cannot quantify their risk by limiting
their liability insurance coverage. So that if you are insuring com-
panyI have trucking companies, small manufacturers in my dis-
trict that have had their insurance premiums, 200, 300, 400 per-
cent, what have you in the last few years. And I have had situa-
tions where they have just said, we are not interested in insuring
you, period. And many of these companies have never had a claim.

And I do not understand why those insurance carriers cannot
come out to XYZ manufacturer or XYZ trucking company and say,
we are going to insure you to the tune of $1 million for whatever

irisk, you know, and it is for 1 year, or whatever, and contractually
limit their liability with the parties involved.

Mr. OisoN. Well, if you are a willing purchaser and the insurer
is a willing seller, you want the best deal you can get in town, for
the most coverage to protect you from the greatest amount of expo-
sure.

Mr. SLATTERY. Right.
Mr. OisoN. I started off by saying, their greed will always over-

come their fear. And they are going to give you a deal if they can
afford it.

Now the reason that in the aggregate they do not look at you in-
dividuallythey may if you are big enough. I mean, you have folks
in this roomif you are big enough, if you have got the premium
volume, the laws of large numbers, the universe that is expansive
ad infinitum, they are going to look at you.

But when they reinsure that block of business, primarily that li-
ability, that casualty coverage, be it by facultative or treaty rein-
surance, they are not going to look at your risk singularly. They
are going to look at their perils to which they areor from which
they are exposed in the aggregate, to lay off their exposure.

And that is what makes so many people angry. I mean, it is just
tough to explain to a day care center owner or to a trucker

Mr. SLATTERY. Well, you are really not answering my question.
My question is, I am still unclear as to why the insurance compa-
ny, in the aggregate, dealing with hundreds of businesses or one
business, cannot just say, I will insure you to the tune of $500,000,
or $100,000, or $200,000, what have you, and say that is my limit. I
will not insure you for risk beyond that.

Mr. OisoN. They can. They can do that.
Mr. SLATTERY. Add if they do that, why can they not provide in-

surance to these people? These people do not need $50 million
worth of insurance.

Mr. OisoN. Today, they cannot get reinsurance.
Mr. HALL But Mr. Commissioner, if they write that contract

that the gentleman from Kansas is asking about for say, $300,00r
per injury, and I have lost a leg. That my insurance company
thinks that leg is worth about $100,000. They want to settle it for
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that; but they get this letter written to them that says, I have lost
a leg and I am entitled to at least $300,000, and you protect me by
laying down your policy limits, or you have not honored your con-
tract.

Then there is no way that you can write it, unless you are going
to reinsure or lay off or whatever you do beyond the $300,000.
There is no way that you can protect yourself against that, teat I
know of.

Mr. SLATTERY. Can I follow up just a second? We are raising a
different issue here a little bit, because my memory is coming back
from law school 15 years ago.

Mr. HALL. You raised two issues and I have only answered one of
them.

Mr. SLATTERY. The question is, and the point you are raising goes
to the question of the conduct of the insurance company, and its
inability or refusal to respond to a legitimate claim.

Mr. HAIL. And justifiably so sometimes.
Mr. SLATTERY. And justifiably so sometimes.
Now any award that is given to a plaintiff in that instance is

given to remunerate them under some sort of a breach of contract
on the part of the insurance company; is that not correct? In other
words, they did not come forward and pay their claim as they
should have.

Mr. HALL. If they did not give them a defense and did not settle
their claim within the policy limits, and they are put on notice of
that.

Mr. SLATTERY. But is there not a question of reasonableness also
involved?

Mr. HAIL. Yes.
Mr. SIA'rTERY. In other words, the insurance company- -
Mr. HALL. But they sue the insurance company, and the insur-

ance companies are target defendants in my State.
Mr. SLATTERY. I would be curious to see some cases on that.
Mr. HALL. There are a lot of them.
Mr. SLATTERY. Because if I remember correctly--
Mr. FLoruo. Will the gentleman yield?
Mr. SLATTERY. Yes.
Mr. FLoaio. Is this a particular idiosyncrasy of Texas law that is

being talked about?
Mr. HALL. No.
Mr. SLATTERY. No, it is not.
Mr. MUHL. That is widespread.
Mr. HALL. What is the name of the decisionone of you lesser

lawyers can tell me, maybe.
Mr. nom°. You can submit it for the record.
Mr. WASHBURN. But you have got to remember, the other side of

that quigtion Is. you have got to also figure, out of that pool of pol-
icyholders out there, how many are going to go to that limit?

Mr. SLATTERY. Well, that is the ABC's of underwriting insurance.
Mr. WASHBURN. That is right. And as an example, for day care,

even though they limit it, they may not feel they have enough
knowledge about how many of those policyholders are going to go
to the limit, because they feel the worldthey cannot look back-
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wardthat the world is changing on them. That the nature of that
risk has changed, and they are unable to quantify the change.

With truckers, two of the major carriers that handled truckers
have fallen on hard times; have had to cease business.

Mr. Mum... Insolvent.
Mr. WASHBURN. They have become insolvent.
Mr. SLATTERY. Is that a function of their investment problems?
Mr. WASHBURN. No, that is a function of the price was too low.
Mr. SLATTERY. The what?
Mr. WASHBURN. The price was just too low.
Mr. SLATITRY. Now wait a minute. You know, we have already

heard from Mr. Olson that premiums were dramatically reduced in
a fit of competition. And you know, premiums may have been too
low at some time, perhaps.

But the problem may stem from the fact that the money that
they did have to invest and handle was improperly handled, or
they did not plan ahead.

Mr. WAsmitlari. Tney did not keep up with their expenses. I
mean, it could be a series of things, but basicallyI mean, the two
major writers of truckers went out of business, and the majority
consensus in the industry was that truckers were underpriced.

And the other problem is, that many of the companies that are
in the casualty business do not feel their underwriters are able to
look at a trucking risk and be able to make an evaluation. You de-
termine expertise in the business the same way you do everything
else.

Mr. Rom. Will the gentleman yield on that point?
Mr. SLATTERY. Be happy to.
Mr. FLORID. I was at a meeting not too long ago, and there were

apparently not too many insurance companies writing insurance
for toxic waste dump sites. There is one particular company that is
still in there.

And it was suggested to me by people that appeared to be knowl-
edgeable that that company had expert underwriters who were in
the position to know what they were doing saying, we will be
happy to write. You ' 'e to have double liners, you have to have
this.

So does that not spell out maybe some deficiencies on the part of
the industry in terms of having expert people who can do what the
insurance industry is supposed to be doing, which is defining risk,
costing it out, and that might be part of the problem as well, is it
not?

Mr. WASHBURN. I think that many knowledgeable observers in
the industry maintained that the underwriting functions in the in-
dustry atrophied. And they do not have the sharpest people in the
world doing some of the underwriting.

And that is one of the reasons that we have had the type of
wholesale midterm cancellations and so forth, because they do not
have the faith in their underwriting functions in terms of being
able to pick good and bad risk.

Mr. Mum.. And that is why a lot of these companies jumped into
specialty writing. For an example, the day care folks, the bulk of
that business written by Mission. Transit Casualty writing the bulk
of the barowners, restaurant owners, and transportation facility.
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So where they had expertise, that is where they would really go
after that market and try to capture as much of that market as
possible.

Mr. FLORIO. Is that any different from most of the rest of busi-
ness? I mean, lawyers are going into boutique law firms because of
the complexity that we are talking about in our whole economy.
There is a need for a higher degree of specialization.

But I wonder if that also does not put into question the basic
premise that our whole economy works from, which is, there will
always be someone there to provide protection from market abuse
by virtue of competition.

If we have such highly specialized businesses in all of our econo-
mythis time we are talking about insurancecan we expect that
there will be knowledgeable competition, as opposed to competition
that comes in without specific knowledge just for the quick buck,
and hence we have the problem.

Mr. OLsox. In fact, you put your finger right on it in that, in this
conversation we are assuming that underwriting means something.
And what you have put your finger on is, is that in tie last 6 to 8
years, the insurance industry, if you look at their organizational
chart, probably their marketing vice president was in charge of the
company, not the underwriter. Because the object of the game was,
money in, time value of money, claims paid out.

Then when the worm turned, now every risk is probably being
looked at with a magnifying glass and a blowtorch.

Mr. Flom. That is the same observation some have made with
regard to things like the automobile industry where the marketing
people were greater in prominence than the quality control people
might have been. Hence, we now have Japanese automobiles. I sus-
pect we may be seeing Japanese insurance before too long if the
same quality deficiencies happen to be there.

The time of the gentleman_has expired. Recognize the gentleman
from Texas.

Mr. FIELDS. Mr. Chairman, I just want to go back to the point
Mr. Slattery was making. And it is my understanding that in some
court decisions there have been stacking of policies. That if some-
one were given a million dollar coverage in, say, 1983, and the
same coverage in 1984 and 1985, and then there was some lawsuit,
instead of it being a million dollar coverage for 1986, when the law-
suit was settled it was $3 million for 1983, 1984, 1985 stacked to-
gether. And if I understand it correctly, that came from a decision
called the Cain decision. And it might be something that this panel
would want to respond to nowor respond to us later in -writing.

But I think it is part of the direct answer you were raising as to,
what the problem is in the insurance industry.

Mr. MUHL. Just o elaborate on that. Any insurance company
will write the business, whether it is day care, or get involved in
any lines if they can reasonably predict what that loss is going to
be, put a price to it, and then sell that product and attempt to
make some money.

But when youand I think Lyndon Olson referred to it earlier
when you have, on this prospective guess into the future by the in-
surance company, this is not something if they guess right, that is
great; if they guess wrong, that is OK, too. But they cannot make

597



595

up for past losses. They are projecting into the future what their
loss is going to be.

When you have a rule, a change in midstream, once they have
gone through all those processes of predicting the future, setting
the price, evaluating, measuring the risk, and when you change
something in midstream, they cannot go back and get the premi-
um, but they are on the hook for a lot of the risks, such as the
stacking of the coverages.

And that puts a real strain on the system and causes all these
underwriters to sit back and second-guess why they are there to
begin with, and whether or not they want to take that risk and
that chance.

Mr. SLATTERY. Will the gentleman from Texas yield about 30 sec-
onds?

Mr. FIELDS. I would be glad to yield.
Mr. SLATTERY. This raises, you know, a real touchy point, be-

cause historically the insurance industry in this country has resist-
ed Federal regulation, Federal involvement, and I generally sup-
port that approach.

Mr. Mum.. They resist State involvement as well.
Mr. SLTTERY. That is very true. But I think that people like Mr.

Olson all across this country are needed, certainly. I do not think
there is anyone here at the panel that would deny that.

But the concern that I have is is that the point that the gentle-
man from Texas made raises questions perhaps about a faulty con-
tract that a particular company had drafted and offered in the
marketplace. And that is something that we cannot overlook
either.

Mr. MUHL. Absolutely.
Mr. SLATTERY. There is a problem here sometimes with ambigu-

ous contracts. Maybe the contract was drafted in such a way as to
lead a normal lay person to conclude that, in fact, the premium on
an annual basis was to purchase 1 million dollars' worth of insur-
ance, ad infinitum, or what have you.

Mr. Mum,. I could not agree with you more.
Mr. SLATTERY. And I do not know that there is anything the Fed-

eral Government can do to deal with that problem.
Mr. OLSON. Let me tell you what one State does. TexasI do not

think there are any other States in the Nation that do it. We only
have one contract that is approved in Texas.

Mr. FIELDS. Mr. Chairman, I would like to just reclaim my time,
and congratulate you for having this hearing. I think it is excellent
that we discuss this. I think we need a better understanding of
what is happening out in America, and people who have expertise,
who deal with this on a daily basis. And I just want to publicly
commend you for having the hearing.

Mr. nom°. Thank you very much.
We have one more witness, and I would like to just ask two ques-

tions for brief answers. One is on reinsurance.
Something I seem to be gleaning from this discussion this morn-

ing is that in many respects, reinsurance, and the absence thereof,
or the unavailability thereof, is almost a precipitating event or the
precipitating domino that works back down to cause this problem.
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And then the other impression I havenot only because of so
much of it being overseasbut also because it is not conducted as a
normal business would appear to be conducted. We are talking
aboutlaying off brings visions of bookies. But it is not to terribly
much different than that. A couple of people in a syndicate in a
somewhat unaccountable form operating.

Which leads me to a question with regard to your capability of
regulating the reinsurance business, which is, in a sense, the heart
of the insurance business. Particularly if there is any legitimacy to
the major emphasis being put on tort judgments that are beyond
what people would expect in their primary insurance coverage.

And ifthere is a question as to whether you have the capability
of insuranceregulating primary insurance people. Do you have
the capability, or even the desire to regulate reinsurance people.

Which leads me to a last point, as to how the antitrust laws oper-
ate, how McCarran-Ferguson operates with regard to reinsurance. I
know there is a form that Lloyd's is putting out there. And they
are doing it with insurance companies, they are doing it with in-
surance regulatory agencies. I think everyone has assumed that is
something that the antitrust laws do not impact upon because of
the protection.

But the McCarran-Ferguson Act provides that protection if the
States are involved in regulating the business of insurance. If.you
are not involved in regulating the business of reinsurance, how is it
that we have this sort of collusive arrangement whereby somebody
is dictating what the form is among competitors?

Mr. OLSON. Very simply, reinsurancein my judgment, reinsur-
ance is the driving force in this constriction of the marketplace,
No. 1.

No. 2, I would submit to you that wethere are reinsurance
companies in the United States that we directly regulate like we
would regulate any other primary domestic insurance company.

I would submit that we, to the extent that we can regulate inter-
national reinsurer, we do it only for the purposes of security. That
is to say, if an exposure occurs, an occurrence happens, you want
that reinsurance contract to be available internationally. You
cannot regulate it to the extentand so we establish minimum
guidelines for letters of credit.

A company such as the Aetna that would lay off to Lloyd's of
London, to Switzerland, France and wherever, in order for them to
get credit on their ledger sheet for the removal of a liability, for a
premium they would pay, to that extent we can regulate letters of
credit and what constitutes credit for their reinsurance.

But once we leave the territorial jurisdiction of the United States
of America, the antitrust laws or any regulatory body has no juris-
diction.

We went through this in the Ados fraud, the Justice Department
and Superintendent Lewis, then of New York, we had $400 million
in exposure in the United States that actually ended up in Ados, in
a Rumanian-owned company fronting Communist countries.

Mr. FLORIO. I am not sure I understand. If you are saying that a
uniform form is being presented by a --

Mr. OLSON. There is not a uniform form.
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Mr. FLoitio. The claimsthe occurrence form, the claims-made
form did not emanate from the reinsurance industry?

Mr. WASHBURN. Remember reinsurance is basically additional
capital to a company that :ii selling business. It is much like a loan.
And they come in and they say, if you want this loan, here are the
terms and conditions we would like to maintain. And it comes fromoverseas.

It is additional capital that helps write more risks in the UnitedStates.
Mr. FLORID. But what you are saying, I thought, today, it that is

not available, the whole industry is almost not viable.
Mr. Mum. The U.S. companies do not have the capacity to write

all the insurance that is in demand.
Mr. FLORIO. There is therefore an unregulated entity or unregu-

lated industry that is effectively able to make moot what you folks
try to do at the State level.

Mr. WASHBURN. No. The additional capital from overseas allows
more business to be written in America. There is so much capital
allocated to insurance in the United States.

Mr. nom. Or it does not allow more business.
Mr. WASHBURN. Or when it comes back, when it ceasesand

some of the ceasing was because they took such major losses. The
Japanese just decided that they did not want to be in here for a
while, or several other companies decided they did not want to do
it for casualty business. They still do it for property business.

They move their capital elsewhere. And that is entirely correct.
If they do not think they can make money, they are not going to
allocate capital here.

What that means is, there are less risks being written. U.S. pre-
mium dollars account for, I think, 51 percent of the world premi-
um.

Mr. nom°. Did I understand you to say, or one of you to say
that Lloyd's is not demanding that the claims-made form be adopt-
ed before they will have reinsurance?

Mr. WASHBURN. Lloyd's, for particular type of risks have said
that they will not continue to write risks, probably next year,
unless they are written on a claims-made form.

Mr. nom°. And you just told us, that unless that capital is
available from overseas, the viability of the primary insurance fieldis gone.

Mr. WASHBURN. No, it is not gone. It is just restricted.
Mr. MUHL. It is diminished.
Mr. WASHBURN. There is less capital available for writing insur-

ance.
Mr. MUHL. Correct.
Mr. FLORIO. And you are saying that insistence on the part of the

overseas reinsurance company to provide or not provide capital for
the viability of this industry is not violative of the antitrust laws,
you do not think?

Mr. OLSON. You have got an international market that is the
purest form of free enterprise. And it is there for one reason, to
make a dollar. And if thatliterally, if that Saudi company, or if
that name in Lloyd's of London, or if that investor in France, or
Brazil, or Japan says, we want to make some money, but we do act
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want to do it in the United States, we are going to another country.
I question how you reach that transaction- -

Mr. Funtio. I understand. I am not advocating this because I do
not understand it conceptually. One of you said earlier on that, if
the Federal Government ever became in the reinsurance industry
as some have advocated before our committee, they would obvious-
ly be losing an awful lot of money.

How is it that that would be the case when you are saying that
by definition, these other people are not in it for charity. They are
in it to make money, and presumably they are making money
when they decide ':.,o take part.

Mr. Mum.. That is the point.
Mr. WASHBURN. They lost
Mr. FLomo. There is nothing inherently a problem with the rein-

surance business. Presumably, it has been profitable for people.
Mr. WASHBURN. No.
Mr. Mum. The reinsurance facilities have sustained their great-

est losses as the primary carriers in the United States have over
the past year or two.

Mr. WASHB.:11N. The reason they are pulling out is they lost so
much money. And one of the problems is, they are dependent on
the carriers in the United States charging them an adequate rate,
because they usually take a percentage of the rate. If the rate is
inadequate over here, it compounds on them over there.

Mr. FLomo. So you are saying there is enough blame to go
around in terms of over-insurance as well as inappropriately priced
premiums.

Mr. MUHL. Absolutely.
Mr. FLORIO. Let me just ask my last question. Have we got any-

thing to be concerned about when your organization reports to us
that there are 300 property and casualty insurance companies that
are now on your early warning insolvency list? Inasmuch as there
ifa no FDIC for insurance companies- -

Mr. WASHBURN. But there are guarantee funds for the policy-
holders.

Mr. Flom. On a State-by-State basis.
Mr. Mum,. That is correct.
Mr. Fume. And my understanding is that not all of them are

perhaps what they should be.
Mr. WASHBURN. Well, every State has a gua-antee fund, which

works off an assessment mechanism, in terms of property and casu-
alty business, which is where the major problems today lie in terms
of numbers of companies in trouble.

And we are seriously examining whether they have the capacity
for multiple insolvencies. They have had, to date had enough ca-
pacity to take care of the problems that hit. If a major company
went down, they have, I think it was a billion five worth of capac-
ity nationwide.

Mr. FLORIO. WI o does?
Mr. WASHBURN. Nationwide the guarantee funds do.
Mr. Fume. For example, you mentioned before about American

Express having to Rut money into Fireman's Fund.
Mr. WASHBURN. Hight.
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Mr. nom°. Le us assume they did not have the money at that
time. What would have been the outcome?

Mr. WASHBURN. Well, Fireman's FundI mean, I have no idea
how drastic it wasbut Fireman's Fund probably would have had
to eat into its surplus. And if it did not have the surplus it would
have been insolvent.

Mr. FwRIO. That is interesting. You also mentionedand I
found your initial comments very interestingynu also mentioned
about reserves. And I saw this CIGNA article saying that even
though the feeling in the industry is that there are inadequate re-
serves out there alreadythis new approach of not putting cash re-
serves inbut anticipating an inadequate amount of reserves out
therethe already to be upon anticipated earnings of the mini-
mum amount of cash.

Does that cause you some concern?
Mr. WASHBURN. It certainly does.
Mr. Amuck But if we have got something to be concerned about,

if you have got 300 companies that you have said are problem com-
panies and the potential is potentiallythe reserve system is al-
ready underfunded, and there is a new approach that is being advo-
cated by some that may not be sufficient.

And then, there is a serious question with regard to solvency sys-
tems, maybe we should be even more concerned about that than we
are about unaffordability or unavailability of insurance.

Mr. WASHBURN. Well, we are certainly looking at whether we
have a structure that can adequately take care of the problems we
see coming up. I mean, we started that last year. We are revising
our laws right now. And we are still looking to try and determine
we are trying to construct a scenario of what happens if an insur-
ance company goes insolvent.

It is a little bit different than a bank in the fact that the payout
is longer. No. 1, you have ;ot assets there that can be tapped into.
And No. 2, all the claims do noc come in on the same day. Insur-
ance is a little bit different in the fact that you do not have to pay
off every claim on the first day you take over a company. They
come in over a period of time.

Mr. FLORIO. Can you give us some indication of the magnitude of
the problem that you foresee coming?

Mr. WASHBURN. Well, we have tried to look at what happens if a
major company goes insolvent. And so far we think we can handle
everything but, say, the top five, as an example, within a year or
two.

Mr. HALL. That is in your State?
Mr. WASHBURN. Well, we are trying to do it on a State by State

basis, but (Ai a nationalwe started off on a national basis in
terms of howwhat sort of systems we have in place.

Mr. FLoitio. Is that in your capacity as the chairman of this com-
mittee that is for the entire organization?

Mr. WASHBURN. That is right.
But we are also studying some likely scenarios of what happens

if certain companies go insolvent. And we are trying to build a
structure that will tell us, if indeed we need, say a prefunded struc-
ture, or whether we need an additional ability to assess the indus-
try on a postinsolvency basis.
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Mr. FLORIO. How would you have a national prefunded structure
on a State by State basis?

Mr. WASHBURN. Well, the basic way it would work would be, you
would have an assessment. Right now, they assess on a State by
State basis, depending on premium volume. They can assess up to 2
percent.

What you would do is build up a preassessment fund prior to in-
solvencies. That would basically be reflected in the price, but it
would feed into a fund on either each State or some sort of nation-
al fund.

Mr. nom°. Not an FDIC concept?
Mr. WASHBURN. Somewhat an FDIC concept.
Mr. HALL. Mr. Chairman.
Mr. FLORIO. The gentleman from Texas.
Mr. HALL I may be a little forgetful in some ways, but I remem-

bered Jim Kroncher's telephone number. The line of cases is the
Stiris cases that we alluded to that increase the coverage.

I think this has been one of the really great panels we have ever
had before this committee since I have been here. You have been
very helpful, very practical, talk our language. You speak Ameri-
can, and that is something we do not encounter too often.

Am I hearing you say to us that, yes, we do have a problem? The
gentleman from Kansas pointed up that even the value of the
dollar, the yen, and the pound eases into it, and you have so many
complications there.

Are you telling us that you really believe we ought to leave it to
your State legislatures to take a shot at it this next year before you
have Federal intervention, but for us to keep an overview on it,
and certainly keep an interest in it?

I know in Texas, we are unique in so many ways, but one of the
wn.ys is that we have a committee there, a blue-ribbon committee
that is ahead of the hounds, and doing some work now. Are you
telling me, Lyndon, that you think we ought toI ought to hold up
my input in this committee to see what we do down there?

Mr. OLSON. In terms ofif you are asking me, yes, sir, I do. But,
this is extremely healthy for us as State regulators to talk to you
in the Congress, and vice versa, because the truth of the matter is,
we at the State level know the banking regulatory system, know
the savings and loan regulatory system, but nobody at the Federal
level knows a damn thing about insurance regulation.

Mr. HALL. And historically it has been left to the States. The
policies are written there, they are enforced there.

Mr. OlsoN. We need to be talking.
Mr. SLATTERY. Would the gentleman from Texas yield to me for

just 30 seconds?
Mr. HALL I yield to you.
Mr. SLATTERY. One of the things that I am concerned about is, in

smaller markets in this country, whether it is realistic to expect a
State insurance regulator to be able to regulate a market, in effect,
that in some cases may be so small as to not be a viable market for
major insurance companies. Do you see what I am saying?

Mr. WASHBURN. What do you mean by regulate?
Mr. SLATTERY. Well, the Insurance commissioner in Kansas, for

example, could conceivably set regulations on insurance companies
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that are perhaps providing liability coverage in Kansas. Or the
State legislature, for that matter, could pass laws or fail to pass
laws that would make it extremely difficult for any insurance pro-
vider that is involved in the national markets to provide the kind
of coverage that perhaps is needed in the State of Kansas. Do you
see what I am saying?

In other words, is it realistic to continue to expect State legisla-
tures, especially in smaller States, to be able to set an environment
and create an environment where the insurance industry can come
in and be competitive in the national markets?

Mr. OLSON. Because of the interstate commercebecause of the
interstate nature of the insurance business, is it realistic? Is the
question you are asking, is it realistic

Mr. SLrrszy. Right. I mean, for example, I do not know wheth-
er there arehow many insurance companies in Kansas, for exam-
ple, that want to insure Boeing, or Cessna, or Beech, or Lear, and
they all have major production facilities in Kansas. I do not know
many insurance companies in Kansas that do business in Kansas
exclusively, for example, that are interested in insuring some of
the smaller manufacturers in Kansas.

And yet, the State legislature in Kansas, may or may not pass
laws that are needed to enable the insurance companies to contin-
ue to do business in the State. Do you see what I am saying?

Mr. OLsoN. That is a function of tort. though. You have to segre-
gate tort, the judicial responsibility-

Mr. &Arnow. Well, it is also a function of some of the things
that we have talked about in terms of the ability to limit liability
contractually.

Mr. ()mom. I understand that. But, by and large, whoever is
going to insure BoeingBoeing may have their own captives or
self-contain'ad, and then reinsure themselves.

Mr. SLAITERY. I do not know what their individual insurance sit-
uation is.

Mr. OLSON. Or your aggregatesbut, by and large, most of those
carriers that are going to insure those are probably going to beit
is an interesting regulatory scheme in this Nation because those
companies probably are going to be licensed in Illinois, in Mary-
land, in Florida, in Texas. And all of usin fact, we have got one
company right now, seven of us are on it like a duck on a June
bug, and we got notice of it being in trouble before its domestic
commissioner did, picked up the phone and called, and jumped on
it.

So as a practical matter, the tortthe legislation that would em-
anate would affect the judicial outcome, potential judicial outcome.
But as to any sanctions against the insurers, if those sanctions
were so stringent, then that insurance company very likely would
redomesticate in Texas because that is the best place to be.

Mr. HALL One last question, Mr. Chairman.
Mr. Funuo. The gentleman from Texas.
Mr. HALL. From a practical standpoint, too, whatever really hap-

pened to that old-time district judge that could see a lawyer thlt
was obviously better than the defense lawyer or better than the
plaintiff's lawyer, and could see an injustice had been done
whether a claimant got too little or got too much.
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Whatever happenedand I have had it happen to incthat the
judge gets you bark in his chambers and says, look, you got
$300,000 and you and I both know that case is worth about
$150,000. You got the jury to rocking and reeling and crying and
spitting in their hand and they gave you a bunch of money. What-
ever happened to that old judge that gets both of them in there
and says, now, look, Mr. Olson, you did a super job, but I may
grant a new trial..I am thinking about granting a new trial unless
you file or you remit or you agree to lessen this judgment a little
bit?

That would be some help to you too, if we had that approach
from the judiciary. Rather than an approach by some judges that I
have read about thatlet the eourt get away from them, let the law-
yers get away from them. That would be helpful, would it not?

Mr. OLSON. Yes, sir; it sure would.
Mr. HALL. Any help I can give you, I am trying to do it.
Thank you, Mr. Chairman.
M.. Funuo. Sounds like somebody is campaigning for judgeship.
Let me express the appreciationI think we have all made it

clear that we have been very much impressed by your knowledge
and your ability to communicate your knowledge to us in this very
difficult field.

And we certainly do appreciate your presence today, and are
going to take advantage, quite frankly, of your willingness to pro-
vide us with information. And we may stay in contact with you
when other questions come up. So thank you very much.

Mr. Mum,. We were just ready to extend that offer to you, Mr.
Chairman. We are appreciative for you asking us to appear, and we
want to keep those lines of communication open. I think it is im-
portant for both of us, as well as the people we serve. Thank you
very much.

Mr. FLORIO. Thank you very much.
We have as our final witnessand we apologize for the delay,

but as I think you all appreciate, it was a productive morningMr.
Richard Heydinger, vice president, governmental affairs of the

, Risk and Insurance Management Society of New York, NY.
Sir, we welcome you. Your statement will be made a part of the

record in its entirety. You may feel free to proceed in a summary
fashion.

STATEMENT OF RICHARD C. HEYDINGER, VICE PRESIDENT, GOV-
ERNMENTAL AFFAIRS, RISK AND INSURANCE MANAGEMENT
SOCIETY, INC.

Mr. HEYDINGER. Thank you. Mr. Chairman, members of the sub-
committee, and ladies and gentlemen. I thank you for this opportu-
nity to share a few moments and comments regarding a risk man-
ager's view of this commercial property and casualty insurance
market conditions.

I am Dick Heydinger, risk management director for Hallmark
Cards in Kansas City, and a member of the executive committee of
RIMS, the Risk and Insurance Management Society.
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RIMS is a not-for-profit organization representing 3,800 corporate
commercial insurance consumers in all segments of the economy,
large and small, and of all exposures.

You have my complete testimony, so I am just going to highlight
it in the next few minutes.

I guess the best way to highlight the property and casualty insur-
ance marketplace from a commercial insurance consumer s view-
point is to describe it as chaotic. I never have seen anything like it.

All our members, whether large or small are reporting cancella-
tion and nonrenewal notices, insufficient limits of protection, pre-
mium increases that are often multiples of expiring rates, and re-
newal underwriting terms that are often grossly inadequate to
transfer risks that in the past were commonly slufte.: to insurers.

Now in my testimony I provided some real life examples of the
hard market impact on Hallmark Cards, a company that I would
hasten to add is not involved in businesses with long-tail, latent li-
ability exposures that so concern insurers. The particular example
used was our excess general liability program.

Very briefly, in 1984, we were able to buy a broad cover with
limits of $500 million at costs that averaged under $1,000 per mil-
lion of coverage. For 1985 we could only buy half the limits, $250
million at twice the cost. And for January 1, 1986, we have only
been able to buy $75 to $80 million at four times the cost of 1984
coverage.

In summary, limits will be less than 20 percent of 1984, costs will
increase by dO percent, and coverage will be much more restrict-
ed.

My testimony also pointed to a survey conducted in the third
quarter of 1985 covering 43 excess liability renewal programs of a
wide range of risks. The findings indicated that 1985 limits were
only 41 percent of 1984 limits. The average cost per million dollars
of limits had risen sharply, 805 percent, from $2,500 per million
roughly to $23,000 per million.

And then additionally, with your permission, Mr. Chairman, we
would like to supplement our testimony today in approximately 2
weeks with the tabulated results of an insurance unavailability
survey just recently conducted in January of our membership. For
today, I would just like to share a few preliminary findings with
you verbally.

We had approximately 1,200 corporations respond to that survey.
And Mr. Lent had the question earlier, and I think this directly re-
sponds to it. It is quite apparent to us that the insurance availabil-
ity and affordability crisis applies to all segments of the economy
indiscriminately, large or small, regardless of that particular indus-
try classification or exposure represented.

For example, 44 of the respondents in our survey had revenues
in excess of $20 billion, so they are big business. And of those, over
half reported severe difficulties in obtaining insurance. So that
notion that big business can leverage its way out of this problem
through buying power is really a misconception.

Also in the area of excess liability insurance, 64 percent of all
respondents to the survey reported premium increases exceeding
200 percent. And one -third responded that limits were reduced in
excess of one-half of those previously carried.
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We summarized the impact of these conditions by making four
points. Quickly, first and most obvious is the fact that without ade-
quate levels of insurance, American business cannot operate pru-
dently, cannot protect their crowing asset bases, and cannot offer
ample security to its shareholders.

Second, many of our members must do business with vendors
that have insufficient coverage. Because RIMS members are often
the party best able to pay, they become seriously exposed for
others' acts.

Third, the high cost of insuring in the United States adds an-
other burden to this Nation's international trade problem.

Finally, more and more RIMS members are reporting cutbacks.
Firms have been forced to abandon products and services with
high-risk potential.

In fact, alluding back to our survey, once again, and its findings,
it would indicate that over 10 percent of all our members have re-
duced some segment of its business operations as a result of insur-
ance unavailability. And just think of the potential impact on GNP
and the loss of utilitarian value involved.

RIMS traces the negative situation to two primary causes. First,
we believe that the fundamental problem lies in the industry's fail-
ure to better manage its affairs. It was poor management which led
to cash flow underwriting and the decline of underwriting skills.
We suggest that the industry restore underwriting disciplines, and
carefully worded, artful policies that reduce misinterpretation.

Unfortunately, the insurance industry's definition of underwrit-
ing discipline has come in the form of untimely imposition of the
claims-made approach to the general liability insurance policy.

Although several modifications to the original policy proposal
have been made, RIMS remains deeply concerned about the serious
coverage deterioration that has taken place, and is equally con-
cerned with the potential for abuse by the industry in the handling
of such matters as discovery periods, retroactive dates, and en-
dorsements. You have our full position statement on that subject.

And second, we share the view that the U.S. tort liability system
is a major contributor to the overall problem. This system, in our
judgment, should undergo significant reform.

Our greatest anxiety, however, comes from the recognition that
meaningful reform will not occur in the short term. And second,
that we have no assurance from the industry that if tort reform
were accomplished that they would reciprocate by offering ade-
quate and reasonably priced insurance for all risks.

As far as potential solutions, our testimony offered these suggest-
ed Federal Government remedies. First, the Federal Government
can be instrumental in obtaining that commitment from the insur-
ance industry to restore order to the property and casualty insur-
ance marketplace.

The industry enjoys an exemption from antitrust laws, and must
therefore, make diligent efforts to reduce these convulsive cycles
and their negative influence on American commerce and our mem-
bership's businesses.

Second, Congress should reject the proposed increase in the Fed-
eral excise tax on foreign reinsurance, because policyholders nor-
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mally pay these taxes directly. It is not really added tax on the in-
dustry, but rather added insurance expense.

And third, serious consideration should be given to allowing the
banking industry to add much needed capital to the insurance
field.

And then last, I would like to suggest two areas in which Con-
gress can bring some competition back into the insurance market-
place, and provide commercial insurance consumers some tools nec-
essary to reduce its dependency on an industry that has demon-
strated its inability to reduce corporate uncertainty to acceptable
levels.

First, I think Congress should expand the risk retention group
concept, which it enacted for dealing with products liability, to in-
clude all other liability exposures other than personal lines. Such
amendments could facilitate the use of self-insurance, including
captive insurance subsidiaries, and provide commercial risk reason-
able alternatives to commercial insurance.

And then last, the current U.S. Tax Code caters to the buying of
commercial insurance. Commercial premium payments are imme-
diately tax deductible. On the other hand, those people choosing, or
being required due to lack of insurance, to self-insure cannot
deduct funds set aside for future loss payments until those pay-
ments are actually payable or due.

Representative William Frenzel introduced H.R. 2642 in the 98th
Congress to correct this disincentive to the use of self-insurance.
We encourage the reintroduction of such legislation. It would place
insurance premiums and self-insurance costa on equal footing. Pas-
sage of this type of bill would provide the corporate insured the
desperately needed flexibility to survive in this area of insurance
unavailability.

On behalf of RIMS and Hallmark Cards, I thank you all for your
time and attention.

[Testimony resumes on p. 685.]
[The prepared statement of Mr. Heydinger and attachments

follow:]
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GIVEN BY
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GOVERNMENTAL AFFAIRS AND

RISK MANAGEMENT DIRECTOR,

HALLMARK CARDS, INC.

BEFORE
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R. CHAIRMAN AND MEMBERS OF THE COMMITTEE ' THANK YOU FOR THIS OPPORTUNITY

TO SHARE A FEW COMMENTS REGARDING A RISK
MANAGERS VIEW OF THE CURRENT AND

DEVELOPING COMMERCIAL PROPERTY AND CASUALTY INSURANCE MARKETPLACE. I AM

DICK HEYDINGER, RISK MANAGEMENT DIRECTOR FOR HALLMARK CARDS, INC, THE

WORLDS LARGEST MANUFACTURER AND DISTRIBUTOR OF SOCIAL FXPRESSION PRODUCTS,

HEADQUARTERED IN KANSAS CITY, MO. I AM ALSO A MEMBER OF THE EXECUTIVE COM-

MITTEE OF THE RISK AND INSURANCE MANAGEMENT SOCIETY (COMMONLY REFERRED TO

AS RIMS) AND SERVE AS ITS CURRENT VICE PRESIDENT-GOVERNMENTAL AFFAIRS.

RIMS IS A NON-PROFIT ASSOCIATION FOR RISK AND INSURANCE MANAGERS OF COM-

MERCIAL AND INDUSTRIAL ENTERPRIZES, PUBLIC ENTITIES AND SERVICE ORGANIZA-

TIONS OUR 3,800 ORGANIZATIONAL MEMBERS,
REPRESENTED IN MORE THAN 76 CHAP-

TERS THROUGHOUT THE UNITED STATES AND CANADA, INCLUDE NOT ONLY 97% OF THE

FORTUNE 500 LIST BUT MANY SMALLER BUSINESSES, TOWNS AND SERVICE ORGANIZA-

TIONS AS WELL.

IN THE NEXT FEW MINUTES, I
WOULD LIKE TO SHARE SOME FIRST-HAND HALLMARK EX-

PERIENCES REGARDING THE AVAILABILITY AND AFFORDABILITY OF PROPERTY AND

CASUALTY INSURANCE. IN ADDITION, I
WILL BRIEF REPORTS RECEIVED FROM OTHER

RIMS MEMBERS ON THEIR FIRMS' DIFFICULTIES IN DEVELOPING PROPER RISK TRANS-

FER PROGRAMS IN TODAY'S ENVIRONMENT. To CONCLUDE MY REPORT, I WILL SUGGEST

SOME POSSIBLE SHORT-TERM AHD LONG-TERM SOLUTIONS THAT WE ,T RIMS AND HALL-

MARK ARE EXPLORING AS POSSIBLE MEANS OF RELIEF.

AVAILABILITY/AFFORDABILITY

III ALL FRANKNESS, THE COMMERCIAL PROPERTY/CASUALTY MARKETPLACE IS CHAOTIC.

I
DO NOT KNOW OF ANY LARGE COMMERCIAL BUSINESS THAT HAS NOT EXPERIENCED

61 0
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CANCELLATION AND NON-RENEWAL NOTICES; INSUFFICIENT AVAILABLE LIMITS AND

MARKETS, PREMIUM INCREASES THAT ARE OFTEN LARGE MULTIPLES OF EXPIRING RAT-

ES; AND COVERAGE THAT IS GROSSLY INADEQUATE. POLICYHOLDERS ARE LEFT WITH A

TREMENDOUS AMOUNT CF RISK THAT JUST A FEW SHORT MONTHS AGO WAS READILY

TRANSFERRED TO THE INSURANCE MECHANISM.

THE MOST DISCONCERTING ASPECT OF THIS SITUATION APPEARS TO BE THAT IN-

SURANCE AVAILABILITY IS RAPIDLY DETERIORATING. INFORMAL SURVEYS OF OUR MEM-

BERS INDICATE THAT POLICYHOLDERS WITH CASUALTY RENEWALS IN JULY AND OCTOBER

OF 1985 WERE SIGNIFICANTLY BETTER OFF THAN THOSE TRYING TO REPLACE PROGRAMS

EXPIRING DECEMBER 1, 1985 OR JANUARY 1, 1986 WITH THE ASSISTANCE OF OUR

INSURANCE BROKER, HALLMARK KEEPS A RUNNING SCHEDULE OF ALL CASUALTY CARRI-

ERS POTENTIALLY AVAILABLE FOR PARTICI,,ATION IN OUR UMBRELLA/EXCESS LIABIL-

ITY PROGRAM. MONTH BY MONTH, WE HAVE SEEN THE NUMBER OF LIKELY LARRIEHS

SHRINK AND THOSE THAT DO REMAIN, HAVE ADDED FURTHER UNDERWRITING RESTRIC-

TIONS.

To GIVE YOU AN EXAMPLE OF THE *HARD MARKET" IMPACT ON HALLMARK, LET ME EX-

PLAIN THE LIABILITY UMBRELLA /EXCESS COVERAGE PROGRAM I JUST MENTIONED. As

YOU CAN SURMISE FROM TRIPS TO YOUR LOCAL HALLMARK SOCIAL EXPRESSION SHOP,

HALLMARK IS NOT INVOLVED IN A BUSINESS WITH THE LONG-TAIL, LATENT LIABILITY

EXPOSURES WITH WITCH THAT THE INSURANCE INDUSTRY IS SO CONCERNED.

FOR THE MOST PART, WE SELF-INSURE OUR NORMAL WORK-DAY LOSSES SUCH AS WORK-

ERS' COMPENSATION, AUTOMOBILE ACCIDENTS, AND SLIPS, TRIPS AI,D FALLS ON

2
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HALLMARK PREMISES. WE LOOK TO THE PROFESSIONAL LIABILITY INSURER TO PRO-

VIDE COVERAGE FOR THE UNPREDICTABLE, LOW-PROBABILITY, BUT HIGH-SEVERITY,

TYPE OF EXPOSURES CONFRONTING ALL WORLDWIDE OPERATIONS.

TWO YEARS AGO, AS WE DEVELOPED OUR 1984 LIABILITY PROGRAM, WE FOUND A VERY

RESPONSIVE CASUALTY MARKETPLACE. THERE WERE NUMEROUS INSURERS, OFFERING

BROAD TERMS AND QUITE AFFORDABLE RATES. APPROXIMATELY $200 MILLION IN LIM-

ITS WERE AVAILABLE TO HALLMARK. WE WERE ABLE TO SORT THROUGH THE VARIOUS

INSURERS AND CHOOSE THOSE THAT OFFERED THE HIGHEST QUALITY FINANCIAL SE-

CURITY AND HAD THE BEST TRACK RECORDS FOR WILLINGNESS TO PAY LOSSES. THE

RESULT WAS A MO-MILLION PROGRAM, WITH HIGHLY-RATED CARRIERS ALL USING THE

SAME BROAD, OCCURRENCE-BASED POLICIES, AT A TOTAL COST THAT Ayl:RACED LESS

THAN SLOOP PER $1 MILLION OF LIMITS.

ONE YEAR AGO, AS WE ATTEMPTED TO RENEW THE PROGRAM FuR 1985, WE WERE QUITE

ALARMED TO WITNESS THE ZARLY EMERGENCE OF A NEW HARD MARKETS CYCLE. DY

EARLY MARCH 1925, WHEN WE FINALLY COMPLETED OUR JANUARY 1ST RENEWAL, WE

FOUND THAT BY COMBINING ALL POSSIBLE SUPPLIERS (MANY OF WHOM HAD DETERIORA-

TING FINANCIAL STATEMENTS AND DECLINING BESTS RATINGS), WE WERE ABLE TO

BUY ONLY HALF THE LIMIT, $250 MILLION, AT TWICE OUR 1924 COST AND WITH

NUMEROUS COVERAGE RESTRICTIONS. DURING THE COURSE OF 1985, SOME OF OUR PRO-

GRAM PARTICIPANTS SHOULD HAVE BEEN REPLACED BECAUSE THEIR FINANCIAL

STRENGTH HAD BEEN CALLED INTO QUESTION OR THEY HAD ISSUED CAN LLATION NO-

TICES. IN ATTEMPTING TO DO SO, HOWEVER, WE COULD FIND NO WILLING

SUBSTITUTES.

3
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TRYING TO RENEW OUR 1986 PROGRAM HAS BEEN PAINSTAKINGLY SLOW AND HAS PRO-

DUCED UTTER FRUSTRATION. ON JANUARY 1, OUR PROGRAM RENEWAL DATE, WE WERE

ABLE TO OBTAIN COMMITMENTS FOR ONLY $1.5 MILLION IN COVERAGE.

AT THIS POINT IN TimE, SOME SEVEN WEEKS AFTER OUR RENEWAL DATE, LIMITS

AVAILABLE FROM THE ENTIRE CONVENTIONAL MARKET IS BETWEEN $75 AND $80 MIL-

LION, COMPAPED TO $800 MILLION IN LIMITS IN 1981', COSTING FOUR TIMES LESS.

TO MAKE MATTERS WORSE, THE COVERAGE ITSELF IS SEVERELY REDUCED, AS WE HAVE

RECEIVED A LONG LIST OF EXCLUSIONS AND RESTRICTIONS.

AND THERE HAVE BEEN OTHER TROUBLES IN OBTAINING COVERAGE FOR HALLMARK.

ATTEMPTS TO RENEW OUR ENVIRONMENTAL LIABILITY PROGRAM FOUND ONLY ONE WILL-

ING SELLER. THIS SELLER OFFERED HALF THE EXPIRING LIMIT AT FIVE TIMES THE

EXPIRING COST, AND RESTRICTED THE COVERAGE TO NOT APPLY TO CLAIMS OUTSIDE

OUR PREMISES. WE PAID FOUR TIMES AS MUCH PREMIUM FOR ONLY HALF THE DIREC-

TORS AND OFFICERS LIABILITY LIMITS. IN 1926, ONLY 40 PERCENT OF THE

FIDUCIARY LIABILITY LIMITS PREVIOUSLY CARRIED WERE AVAILABLE--REGARDLESS

OF PRICE. OUR FIRST-PARTY PROPERTY INSURANCE PROGRAMS HAVE ALSO BEEN

AFFECTED. COSTS ARE RISING SHARPLY AS REINSURERS RETREAT FROM LOCATIONS

WITH HIGH-VALUED EXPOSURES AND SPECIAL-LOSS EXPOSURES SUCH AS FLOOD OR

PLASTIC-FIRE RISKS.

To BROADEN THE PERSPECTIVE, I WOULD LIKE TO SHARE THE RESULTS OF A THIRD

QUARTER EXCESS LIABILITY RENEWAL SURVEY CONDUCTED IN EARLY NOVEMBEP BY A

LARGE NATIONAL INSURANCE BROKER, MARSH g MCLENNAN, INC. THEY ASKED THEIR

VARIOUS UNITED STATES OFFICES TO SUPPLY INFORMATION ON THOSE LARGE COMmER-

4
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CIAL CLIENTS WHICH EXPERIENCED EXCESS LIABILITY RENEWALS IN THE THIRD QUAR-

TER OF 1985 THE SURVEY INCLUDED 43 PROGRAMS WITH PARTICIPANTS-MANUFACT-

URERS, FINANCIAL INSTITUTIONS, RETAILERS, CONTRACTORS, UTILITIES, CONGLO-

ERATES, PHARMACEUTICALS-REPRESENTING WIDE RANGE OF RISKS. THE OIL AND EN-

ERGY INDUSTRIES WERE SPARSELY REPRESENTED. THE SURVEY FOUND 1985 LIMITS TO

BE ONLY 41 PERCENT OF 1984 LIMITS. THE 1984 AVERAGE COST PER MILLION DOL-

LARS OF COVERAGE WAS $2,570 WHEREAS THE 1985 AVERAGE COST PER :IiLLION HAD

RISEN SHARPLY TO $23,260, AN AVERAGE INCREASE OF 805% THIS SURVEY DOES NOT

ATTEMPT TO MEASURE THE REDUCTION IN PROTECTION REPRESENTED BY THE MORE RE-

STRICTIVE 1985 POLICY CONDITIONS. IN SUMMARY, THE AVAILABILITY/AFFORDABILI-

TY PROBLEM IS REAL AND WIDESPREAD. THE LIS1 OF PROBLEM COVEkAGES INCREASES

WEEKLY, AFFECTING ALL SECTORS OF OUR ECONOMY, WHETHER LARGE OR SMALL.

POTFIITIAL IMPACT ON RIMS MEMBERS

THESE DRASTIC PRICE INCREASES AND COVERAGE RFSTRICTIONS HAVE FAR-REACHING

EFFECTS ON AMERICAN BUSINESS AND OUR MEMBERSHIP.

FIRST, AND MOST OBVIOUS IS THE FACT THAT WITHOUT ADEQUATE LEVELS OF INSUR-

ANCE, OUR MEMBERS CANNOT OPERATE THEIR BUSINESSES PRUDENTLY, CANNOT PRO-

TECT THEIR GROWING ASSET BASES NOR OFFER AMPLE SECURITY TO THEIR STOCKHOLD-

ERS THE INADEQUATE LIMITS OFFERED BY THE CONVENTIONAL MARKETPLACE, THE

PROSPECT THAT MANY CARRIERS DO NOT HAVE THE ABILITY TO PAY LARGE LOSSES,

AND THE GENERAL OPERATING PLAN OF MANY INSURERS TO ACCEPT ONLY THE MOST

INNOCUOUS RISKS IS SIMPLY UNACCEPTABLE FOR OUR NEEDS.

5
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SECOnD, MANY OF OUR MEMBER FIRMS RELY ON SMALL SUPPLIERS OF MATERIALS AND

SERVICES--SUCH AS WASTE DISPOSAL FIRMS, MOTOR TRUCK CARRIERS, AND PLANT

PHYSICIANS--THAT ARE INADEQUATELY INSURED AND COULD NOT REACT RESPONSIBLY

TO LOSSES ARISING FROM THEIR PRODUCTS AND SERVICES. EACH WEEK, WE ARE FACED

TO DO'NG BUSINESS WITH MORE AND MORE VENDORS WITH INSUFFICIENT INSURANCE

CLAIMS. BECAUSE OUR MEMBERS ARE OFTEN THE PARTY BEST ABLE TO PAY', THEY

ARE SERIOUSLY EXPOSED TO 6IABILITy RISKS RESULTING FROM THEIR VENDORS' AC-

TIONS.

THIRD, WE ARE FACED WITH ABSORBING PRECIPITOUS PREMIUM INCREASES AND PO-

TENTIAL UNINSURED LOSSES WHICH HAS SERIOUS IMPLICATIONS IN THE COMPETITIVE

MARKETPLACE. THE HIGH COST OF INSURING IN AMERICA CAN ONLY ADD ANOTHER BuR-

DFN TO THE NATION'S INTERNATIONAL TRADE PROBLEM.

LAST, DUE TO THE FAILURE OF THE CONVENTIONAL INSURANCE INDUSTRY TO PROVIDE

NEEDED SECURITY, MANY OF OUR FIRMS HAVE BEEN REQUIRED TO DEVOTE EXTENSIVE

ENERGY, MANAGEMENT TALENT AND SCARCE CAPITAL DOLLARS TO THE DEVELOPMENT OF

NON-TRADITIONAL RISK-FINANCING ALTERNATIVES. HALLMARK HAS JOINED WITH OTHER

AMERICAN BJSINESSES IN CAPITALIZING NEW INSURANCE C PANIES DESIGNED TO IN-

SURE ITS INVESTORS' RISKS. WE RELUCTANTLY ENTER THE INSURANCE BUSINESS.

NOT BECAUSE WE THINK WE CAN DO BETTER THAN THE EXPERTZ, BUT BECAUSE THEY

SIMPLY HAVE LEFT US NO CHOICE.

THE OTHER POTENTIAL IMPLICATIONS MOST MENTIONED BY PIMS MEMBERS ARE THESE.

THERE IS A GROWING CONCERN AMONG BUSINESSES THAT AS THE POTENTIAL FOR EX-

POSURE TO LOSS 'CREASES DJE TO COVERAGE AND CAPACITY CURTAILMENT, THE PO-
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TENTIAL 'OR UNCOMPEtP.TED AMERICAN VICTIMS RISES. AND THERE ARE MORE AND

MORE INSTANCES OF COMPANIES BEING FORCED TO FOREGO EXISTING PRODUCT LINES,

PROMISING RESEARCH PROJECTS OR EXPANSION PLANS IN AREAS THAT REPRESENT

HIGH-RISK POTENTIAL.

RIMS IS GREATLY CONCERNED ABOUT THE NEW CLAIMS-MADE COMPREHENSIVE GENERAL

LIABILITY (CGL) POLICY. UNLIKE MANY SECTORS OF THE INSURANCE-CARRIER COM-

MUNITY, RIMS DOES NOT SEE IT AS A SOLUTION TO THE INSURANCE AVAILABILITY

PROBLEM. THIS CGL POLICY IS THE FOUNDATION OF COMMERCIAL INSURANCE SOLD IN

THE UNITED STATES. FOR REASONS EXPLAINED MORE FULLY IN THE ATTACHED POSI-

TION PAPER, RIMS HAS GRAVE RESERVATIONS ABOUT THE QUALITY, SCOPE, AND CON-

TINUITY OF COVERAGE OFFERED TO THE POLICYHOLDER UNDER THE NEW CGL FORM.

WHILE RIMS HOPES TO BE PROVEN WRONG ABOUT THE EFFICACY OF THE CLAIMS-MADE

CGL, WE FEEL STRONGLY THAT THIS POLICY REFLECTS THE FAILURE OF THE CURRENT

INSURANCE MARKETPLACE. IT IS NOT A SOLUTION TO THE INSURANCE AVAILABILITY

CRISIS.

CAUSES

1 CAIN FLOW UNDERWRITING

THE INDUSTRY IS QUICK TO POINT IFS FINGER Tr' EXTERNAL CAUSES OF ITS

WOES. WE AGREE EXTERNAL FACTORS ARE THERE, HOWEVER, WE ALSO BELIEVE

THAT THE FUNDAMENTAL PROBLEM LIES IN THE INDUSTRY'S FAILURE TO BET-

TER MANAGE ITS AFFAIRS AND TO REDUCE THE SEVERITY OF THE WIDE PROFIT

AND LOSS CYCLES THAT PLAGUE THE PROPERTY/CASUALTY INDUSTRY IN MOD-

ERN TIMES. WE THINK IT WAS POOR MANAGEMENT WHICH LED TO THE CASH-

7
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FLOW-UNDERWRITING AND MARKET-SHARF MENTALITY AND THE ACCOMPANYING

DECLINE OF UNDERWRITING SKILLS.

WE BELIEVE THE INDUSTRY WHEN IT REPORTS UNDERWRITING LOSSES FOR THE

YEARS 1932-84 THAT AMOUNTED TO MORE THAN SR BILLION, SURPASSING THE

TOTAL OF ALL LOSSES FOR THE PREVIOUS 25 YEARS. IN FACT, WE ARE QUITE

CONCERNED WHETHER THE CONTINGENCY EESEPVES
ESTABLISHED BY THE INDUS-

TRY ARE REALLY SUFFICIENT TO COVER RUN-OFF LIABILITIES. PERHAPS THEY

NEED TO BE FURTHER STRENGTHENED AS THE NEW ROUND OF PRICE INCREASES

MAKES ITS WAY TO THE BOTTOM LINE OF THE PROFIT-AND-LOSS STATEMENTS.

AT THIS POINT, WE BELIEVE THAT THE INDUSTRY COULD DO MUCH TO IMPROVE

ITS STATE BY RETURNING TO BASIC RISK-SELECTION AND PPICING TECHNIQUES

BY BRINGING THOSE UNDERWRITERS AND ACTUARIES OUT OF THE CLOSET AND BY

DEVOTING THE TIME REQUIRED TO WRITE CAREFULLY WORDED, ARTFUL POLICIES

IN ORDER TO REDUCE MISINTERPRETATION BY THE COURTS.

2 OM JUSTICE SYSTEM,

SOME HAVE CHARGED THE. INSURANCE INDUSTRY WITH WI-MOLDING CAPACITY IN

ORDER TO SPUR TORT REFORM. THE INSURANCE INDUSTRY IS NEITHER SMART

ENOUGH OR STUPID ENOUGH TO ADOPT THIS TACTIC. CIVIL JUSTICE REFORM,

WHILE ABSOLUTELY ESSENTIAL, IS NOT SOMETHING TO BE EFFECTED FOR THE

BENEFIT OF THE INSURANCE CARRIER. INSURANCE IS SIMPLY A METHOD OF

RISK TRANSFER WHICH OPERATES THROUGH THE LAW OF LARGE NUMBERS TO

BROADLY SPREAD THAT RISK. THE INSURANCE MECHANISM WILL NOT BAIL OUT

A CIVIL JUSTICE SYSTEM THAT OFTEN EXPENDS MORE FOP COURT COSTS AND

617



615

LEGAL FEES THAN IT COMPENSATES LEGITIMATE CLAIMANTS. NOR IS INSURANCE

THE FUNDING SOURCE OF OUR EMERGING BODY OF LAW THAT MOVES THE ROLE OF

TORT LAW FROM ONE OF EQUITY TO ONE WHICH ATTEMPTS TO COMPENSATE ALL

INJURY REGARDLESS LF NEGLIGENCE. WHILE THE INSURANCE COMPANIES MAY

BE THE FRONT LINE CASUALTIES OF SUCH A SYSTEM OF CIVIL JUSTICE, THEY

ARE NOT THE ULTIMATE LOSERS. THESE LOSERS ARE GYNECOLOGISTS WHO NO

LONGER PRACTICE OBSTRETICS BECAUSE OF RISING MALPRACTICE RATES; LO-

CAL GOVERNMENTS WHO CANNOT KEEP QUALIFIED PUBLIC OFFICIALS, BECAUSE

THEY CANNOT INDEMNIFY THESE INDIVIDUALS SHOULD THEY BE SUED; TRUCKING

COMPANIES WHO ARE MAKING FEWER RUNS BECAUSE INSURANCE IS UNAVAIL-

ABLE, BUSINESSES WHO TURN AWAY FROM PROMISING AREAS OF COMMERCE AND

RESEARCH BECAUSE POTENTIAL LIABILITY EXPOSURES ARE TOO GREAT; ASBES-

TOS VICTIMS WHO ONLY RECEIVE A LITTL= MORE THAN 35 'ENTS OF EVERY

DOLLAR EXPENDED IN PROCESSING THEIR CLANS THROUGH THE PRESENT CIVIL

JUSTICE SYSTEM; AND EVERY CONSUMER OF PRODUCTS AND SERVICES IN THIS

NATION WHO IS ULTIMATELY SHOULDERING THE BURDEN OF OUR INEQUITABLE

AND INEFFICIENT CIVIL JUSTICE SYSTEM.

3. EFFECTIVENESS OF STATE REGULATION

MAt.Y ARE TAKING THIS OPPORTUNITY TO DESIGNATE INADEQUATE STATE REG-

ULATION AS A MAJOR CONTRIBUTOR TO THE RECURRING PROBLEM OF THE IN-

DUSTRY FOR THE MOST PART, RIMS FINDS STATE REGULATORY PERSONNEL

VERY CAPABLE, SINCERE AND RESPONSIVE TO OUR MEMBERS CONCERNS. MANY

INSURANCE REL.TED CONCERNS ARE REGIONAL IN NATURE AND ARE BEST DEALT

618
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WITH BY A STATE MECHANISM. WE DO FIND, HOWEVER, THAT MOST STATE REG-

ULATORY BODIES HAVE A TREMENDOUS SHORTAGE OF MANPOWER AND RESOURCES.

WE HAVE LONG BEEN AN ATVOCATE FOR RETURNING A MUCH LARGER SHARE OF

THE STATE INSURANCE PREMIUM TAX REVENUES (MUCH OF WHICH WE CONTRIBUTE

AS COMMERCIAL CONSUMERS) TO THE STATE INSURANCE DEPARTMENT.

IN THE COMMERCIAL AREA, REGUL.,TION SHOULD FOCUS ON (1) THE EARLY DE-

TECTION OF FINANCIAL DIFFICULTIES OF INDIVIDUAL COMPANIES, (2) EN-

FORCEmE"T OF RULcS AND LAWS AGAINST BOYCOTTS AND OTHER UNFAIR TRADE

PRACTICES AND (3) THE ESTABLISHMENT OF MINIMUM STANDARDS OF COMPE-

TENCE AND CONDUCT FOR INSURANCE COMPANIES, AGENTS, BROKERS AND CON-

SULTANTS.

SOLUTIONS

1. CONTINUED CONGRESSIONAL OVERSIGHT

ANYONE LOOKING FOR A SINGLE OUICK-FIX ANSWER TO THE INSURANCE AVAIL-

ABILITY CRISIS WILL BE DISAPPOINTED. THE CRISIS WE ARE IN TODAY IS

LARGELY THE RESULT OF YEARS OF INSURANCE-CARRIER CASH-FLOW UNDERWRIT-

ING AND A CIVIL JUSTICE SYSTEM IN NEED OF REFORM. WHILE RIMS WILL

OFFER THE FORMAL RESULTS OF OUR INSURANCE-AVAILABILITY SURVEY NEXT

MONTH, WE WILL SHARE TODAY, THE ANECTDOTAL EXPERIENCES HEARD FROM

RISK MANAGERS OF INSURANCE CARRIERS SEEKING TO EXPLOIT, RATHER THAN

REMEDY THE PRESENT INSURANCE MARKETPLACE CHAOS.

-IC-

619



r----""--""-----7-----------.
A GOOD DESCRIPTION OF WHAT IS HAPPENING IN MANY QUARTERS OF THE MAR-

KETPLACE WAS OFFERED BY ROBERT J. CLARK, THE CHAIRMAN CF THE INSUR-

ANCE SERVICES OFFICE, INC. (ISO) AND PRESIDENT, COMMERCIAL INSURANCE

DIVISION OF AETNA LIFE AND CASUALTY COMPANY, BEFORE HE ANNUAL MEET-

ING OF ISO, JANUARY 4, 1986:

"AS IMPORTANT AS IT IS FOR US TO TAKE THE LEAD IN CIVIL JUSTICE RE"

FORM, THERE ARE THINGS I THINK WE NEED TO CORRECT FIRST WITHIN OUR

OWN INDUSTRY. IF WE DON'T CORRECT THEM, WE WILL LACK THE CREDIBIL-

ILTy WE NEED TO EFFECT CHANGE IN THE OUTSIDE WORLD. I'M PEFERRING TO

CERTAIN ACTIONS SOME OF US TEND TO TAKE IN A TIGHT COMMERCIAL MAR-

KET--SuCH AS CANCELLING POLICIES MID-TERM; NON RENEWING WITHOUT ADE-

QUATE NOTICE; RAISING PRICES TO UNREASONABLY HIGH LEVELS; CUTTING OFF

CLASSES OF INSURANCE WITHOUT SOLID UNDERWRITING REASONS, BASING PRIC-

ING AND UNDERWPITING JUDGMENTS ON WORSE CASE SCENARIOS; AND JUST GEN-

ERALLY ACTING ON FEAR RATHER THAN ON FACT.

I'M NOT SUGGESTING THAT EVERtONE HAS INDULGED IN THESE EXCESSES--OR

HAS DONE SO TO THE SAME DEGREE. RUT TO THE EXTENT THEY ARE HAPPENING,

I HOPE ALL OF US--RIGHT HERE AND NOW--WILL MAKE A ,OmmITMENT TO CURB

THEM'

RIMS HOPES THAT INSURANCE INDUSTRY SELF RESTRAINT AND THE DEMONSTRAT-

ED CONCERN OF THE STATE REGULATORY COMMUNITY WILL CURB THESE EXCESS-

ES. NEVERTHELESS, THE NUMEROUS HEARINGS HELD 'N CONGRESS ON INSUR-

ANCE AVAILABILITY HAS HAD THE SALOTORY EFFECT OF REMINDING THE IN-
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DUSTRY THAT THE MCCARRON FERGUSON ANTI-TRUST EXEMPTION IS A PRIVI-

LEGE, NOT A RIGHT, AND WHILE THE FEDER'L GOVERNMENT DEFERS TO THE

STATES IN THE PEGULATION OF INSURANCE, IT DOES NOT ABDICATE RESPONS-

IBILILTY. RIMS FIRMLY BELIEVES IN THE VIABILITY OF STATE REGULATION

OF INSURANCE. THIS VIABILITY IS ENHANCED, NOT UNDERMINED, BY CONTIN-

UED CONGRESSIONAL HEARINGS AND SUPERVISION. CONGRESSMAN FLORIC AND

THIS SUBCOMMITTEE ARE TO BE COMMENDED FOR ITS OUTSTANDING EFFORTS IN

THIS REGARD.

2 CIVIL JUSTICE REFORM

OUR VERY GENERAL AND BRIEF CONCEPT OF PRIORITIES CN TORT REFORM ARE

THESE: REFORM SHOULD BE BROAD-BASED AND GIVE EQUAL PROTECTION TO ALL

INDUSTRIES, NOT JUST SELECTED SECTORS SUCH AS THE MEDICAL PROFESSION

OR PRODUCT MANUFACTURERS. THE JUDiC'AL REFORMS MUST BE MADE TO ALLOW

THE ESCALATING AMOUNTS OF LITIGATION TO BE PROCESSED WITH GREATER EF-

FICIENCY AND LOWER COST.

THE EXCESSES ENCOURAGED BY THE COYTINGENCY FEE SYSTEM MUST BE CURBED

WITHOUT CAUSING UNFAIR RESTRICTION TO THOSE SECTORS OF SOCIETY WISH-

ING TO ACCESS OUR TORT SYSTEM. REALISTIC CAPS SHOULD BE PLACED ON

NON-ECONOMIC DAMAGES. PUNITIVE DAMAGES SHOULD BE SHIFTED FROM THE

CIVIL SYSTEM TO THE CRIMINAL SYSTEM WHERE THEY CAI BE MORE APPROPRI-

ATELY HANDED. IT IS TIME FOR STATUTORY REPLACEMENT OF SOME OF OUR

CRIGINAL THEORIES OF NEGLIGENCE THAT IN RECENT TIMES HAVE BEEN CAST

ASIDE BY A SYSTEM DESIGNED TO REMEDY SOCIETAL PROBLEMS REGARDLESS OF

THE DEFENDANTS FAULT.

621
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AS STATED EARLIER, TORT REFORM SHOULD RE VIEWED AS A LONG-TERM SOCI-

ETAL NEED, NOT JUST A QUICK FIX FOR INSURANCE UNAVAILABILITY NONE-

THELESS, THE INSURANCE INDUSTRY SHOULD BE EXPECTED TO OFFER A COMMIT

WENT OF COVERAGE AVAILABILITY IF CIVIL JUSTICE REFORM IS EFFECTUATED.

To AGAIN QUOTE ROBERT CLARKE OF AETNA:

"I'VE MENTIONED WHAT MIGHT HAPPEN IF WE DON'T SUCCEED IN ACHIEVING

REFORM. EVEN MORE IMPORTANT, I THINK, IS WHAT WILL HAPPEN IF WE DO

SUCCEED. I BELIEVE IT IS ABSOLUTELY CRITICAL THAT WE MAKE A COMMIT-

MENT--BOTH AS AN INDUSTRY AND AS INDIVIDUAL COMPANIES--THAT IF WE

ARE SUCCESSFUL IN THIS ENDEAVOR, WE WILL MAKE INSURANCE AVAILABLE

FOR MOST IF NOT ALL OF THE AREAS WHERE AVAILABILITY IS CURRENTLY A

PROBLEM. WE CANNOT--MUST NOT--USE THE AVAILABILITY ISSUE AS A REA-

SON TO REFORM THE CIVIL SYSTEM AND THEN NOT RESPOND WHEN REFORMS ARE

ACHIEVED. ARE WE WILLING TO MAKE THAT COMMITMENT? To FIE, THIS IS THE

ACID TEST OF OUR WORTHINESS TO BE THE CATALYST FOR CHANGE

3 CONGRESS SHOULD REJECT A TAX HIKE ON REINSURANCE CEDED ABROAD

THE HOUSE-PASSED TAX REFOFM BILL CONTAINS A PROVISION WHICH HIKES

THE TAX ON REINSURANCE CEDED ABROAD FROM ONE TO F062 PERCENT. IT MUST

BE UNDERSTOOD THAT EVEN BEFORE THE CURRENT INSURANCE CAPACITY CRUNCH,

UNITED STATES PROPERTY CASUALTY INSURERS REINSURE MUCH OF THE RISKS

THEY ASSUME ABROAD. THE REALITY OF THE INSURANCE TRANSACTION IS THAT

IT WILL BE THE POLICYHOLDER, NOT THE INSURER OR REINSURER WHO WILL

13 -
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SHOULDER, DIRECTLY OR INDIRECTLY, THE BURDEN OF THIS TAX INCREASE.

IT MAKES NO SENSE TO EXACERBATE THE ALREADY RAPIDLY ESCALATAIdG PRE-

MIUMS BY ADDING WHAT IS SURE TO BE A 3% PASS THROUGH COST. IT MAKES

EVEN LESS SENSE TO INCREASE THE TRANSACTION COSTS OF INTERNATIONAL

INSURANCE DEALINGS, WHEN DOMESTIC INSURANCE CAPACITY IS WOEFULLY IN-

ADEQUATE TO MEET THE NEEDS OF U.S. BUSINESSES, PUBLIC ENTITIES AID

INSTITUTIONS.

4. BANKS IN INSURANCE

THE INSURANCE SERVICES OFFICE (ISO) HAS PROJECTED A $62 BILLION

SHORTFALL IN COMMERCIAL INSURANCE CAPACITY OVER THE NEXT FIVE YEARS.

THE ENTRY OF BANKS INTO INSURANCE SHOULD NOT BE VIEWED AS A SHORT

TERM FIX TO THIS CAPACITY PROBLEM. THERE ARE MANY REGULATORY PROBLEMS

WHICH MUST BE RESOLVED (FOR THE RECORD, A COPY OF THE RIMS TESTIMONY

BEFORE THE NEW YORK STATE TEMPORARY COMMISSION ON RANKING, INSURANCE

AND FINANCIAL SERVICES IS ENCLOSED). UNFORTUNATELY, THE DEBATE ON

BOTH THE FEDERAL AND STATE LEVEL HAS SEEMED TO FOCUS ON WHY BANKS

SHOULD NOT BE PERMITTED TO ENGAGE IN INSURANCE ACTIVITIES. RIMS RE-

SPECTFULLY SUBMITS THAT CONGRESS AND THE STATES SHOULD NOW SERIOUSLY

CONSIDER WHAT REGULATORY SAFEGUARDS PROTECTING MARKET COMPETITIVE-

NESS, THE BANKING CONSUMER AND THE INSURANCE POLICYHOLDER WOULD BE

NEEDED TO PERMIT BANKS TO LEND MUCH-NEEDED CATACITY TO THE INSURANCE

MARKETPLACE.

-14
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THE FORMATION OF CAPTIVE AND RISK

THE PURCHASE OF INSURANCE IS ONLY ONE OF THE WAYS IN WHICH THE con-

MERCIAL INSURED CAN EFFECTIVELY DEAL WITH THE RISK OF LOSS. IF THE

INSURE,' IS LARGE ENOUGH AND/OR HAS A STABLE LOSS HISTORY, HE /SHE MAY

SEEK TO ESTABLISH A LOSS RESERVE TO FUND PREDICTABLE FUTURE LOSSES.

THIS MAY :o A FAR MORE EFFICIENT ALTEPNATIVE FOR THE ENTITY THAN THE

PURCHASE OF COMMERCIAL INSURANCE. SIMILARLY, A COMMERCIAL INSURED MAY

ESTABLISH AN INSURANCE COMPANY SUBSIDIARY WHICH EXCLUSIVELY HANDLES

THE RISK OF THE CORPORATE PARENT. THIS SUBSIDIARY IS CALLED A CAP-

TIVE THE CAPTIVE ALTERNATIV' GIVES THE CORPORATE PARENT THE ADDED

BENEFIT OF ALLOWING TT TO TAP INTO THE OFTEN LESS EXPENSIVE REINSUR-

ANCE MARKET, NORMALLY AVAILABLE TO ONLY PRIMARY INSURERS. OFTEN

SEVERAL INSUREDS WILL COME TOGETHER TO FORM A RISK RETENTION GROUP.

UNFORTUNATELY, CONFLICTING STATE INSURANCE LAWS OFTEN MAKE IT MOST

DIFFICULT FOR THE INSURED, OR INSUREDS WITH MULTI-STATE OPERATIONS,

TO UTILIZE A CAPTIVE. To QUOTE FROM THE LEGISLATIVE HISTORY OF THE

PRODUCT LIABILITY RISK RETENTION ACT OF 19P1 (PL 97-45):

THE STATE LAWS HAVE OTHER REGULATORY STANDARDS WHICH MAKE IT DIF-

FICULT FOR TRADE Ac,'SIATION'S OR SMALL BUSINESS GROUPS TO UTILIZE

THEM. FOR EXAMPLE ONE STATE'S TRADE ASSOCIATION CAPTIVE MUST HAVE

AN ANNUAL PREMIUM OF OVER $1 MILLION; IT IS SUBJECT TO APPROVAL OF

ITS RATES; IT MUST ESTABLISH THAT THE INSURANCE IT PROVIDES IS OTHER-

-15-
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WISE UNAFFORDABLE OR UNAVAILABLE--PRICE COMPETITION IS NOT SUFFICIENT

JUSTI.ICATION; IT MUST BE LOCATED IN THE STATE; AND IT WOULD STILL BE

SUBJECT TO THE REGULATORY BARRIERS IMPOSED BY OTHER STATES FOR RISKS

SITUATED iN THOSE STATES FEDERAL ACTION IS NECESSARY DECAUSE EX-

PERIENCE HAS SHOWN THAT INDIVIDUAL STATE LEGISLATION CANNOT FACILI-

TATE THE FORMATION OF SELF-INSURANCE GROUPS. INDIVIDUAL STATES CAN

ONLY ENACT LEGISLATION AFFECTING THEIR RESPECTIVE INSURANCE LAW RE-

QUIREMENTS. THE PRACTICAL EFFECT OF THESE LAWS IS TO PREVENT PRODUCT

SELLERS LOCATED IN SEVERAL STATES FROM FORMING SUCH GROUPS*

RECOGNIZING THIS PROBLEM,SEvERAL YEARS AGO CONGRESS PASSED THE RISK

RETENTION ACT WHICH FACILITATED CAPTIVE FORMATION FOR PRODUCT LIABIL-

ITY RISKS. RECENTLY, A SIMILAR AMENDMENT WAS INCLUDED IN THE SUPER-

FUND REAUTHORIZATION ACT PASSED BY THE SENATE. THE AMENDMENT, WOULD

FACILITATE CAPTIVE FORMATION TO INSURE POLLUTION LIABILITY RISKS

WHICH THE INSURANCE INDUSTRY HAS EXCLUDED FROM COVERAGE IN ITS CGL

POLICY. RIMS SUGGESTS THAT SUCH LEGISLATION SHOULD BE IMPLEMENTED ON

AN ACROSS-THE-BOARD BASIS AND NOT JUS- FOR POLLUTION AND PRODUCT

LIABILITY. WE SINCERELY BELIEVE TUT CAPTIVE FORMATION CAN BE FACIL-

ITATED WITHOUT ABRIDGING LEGITIMATE STATE REGULATORY AUTHORITY.

TAX EQUITY SHOULD BE AFFORDED ALTERNATIVE-RISK FINANCING MECHANISMS

A SELF INSURED USING A LOSS RESERVE OR CAPTIVE-RISK FINANCING MECH-

ANISM OPERATES IN A VERY SIMILAR FASHION TO A PROPERTY-CASUALTY IN-

SURER. BOTH EMPLOY ACTUARIES OR QUALIFIED LOSS RESERVE SPECIALISTS
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WHO DETERMINE HOW MUCH REVENUE NEEDS TO BE SET ASIDE TO FUND FUTURE

LOSSES. THE TAX CODE PERMITS THE INSURER TO DEDUCT THE AMOUNT WHICH

IT SETS ASIDE IN A LOSS RESERVE TO PAY FUTURE LOSSES. THAT SAME PRIV-

ILEGE IS NOT EXTENDED TO THE SELF-INSURED WHO MUST OFTEN PURCHASE

COMMERCIAL INSURANCE AT A MUCH GREATER EXPENSE IN ORDER TO RECEIVE

THE SAME TAX TREATMENT AFFOPDED TO THE INSURER UNDER THE TAX CODE.

THIS SUBCOMMITTEE RECOGNIZES THE IMPORTANCE OF ENCOURAGING A STABLE

FINANCING MECHANISM THROUGH WHICH AN ENTITY CAN PROTECT ITSELF

AGAINST FUTURE LOSS AND THROUGH WHICH CLAIMANTS CAN PECEIVE JUST COM-

PENSATICN. YET UNDER OUR PRESENT SYSTEM OF TAXATION, THE Em*HASIS IS

PLACED ON WHETHER INSURANCE IS PURCHASED TATHER THAT THC QUALITY OF

THE FUNDING MECHANISM.

IN THE 08TH CONGRESS, REPRESENTATIVE WILLIAM FRENZEL INTRODUCED H.R.

2E42 WHICH WOULD PERMIT A DEDUCTION FOR CONTRIBUTIONS MADE TO CERTAIN

SELF-INSURANCE LOSS RESERVES AND CAPTIVE PREMIUM PAYMENTS. AGAIN IN

THE INTERESTS OF TIME, I AM ENCLOSING A COPY OF TESTIMONY WHICH RIMS

SUBMITTED TO THE SUBCOMMITTEE ON OVERSIGHT OF THE HOUSE WAYS AND

MEANS COMMITTEE ON THIS LEGISLATION. H R. 2642 IS EVEN MORE IMPORTANT

AND TIMELY IN THE PRESENT CRISIS, AND WE HOPE TO SEE THE LEGISLATION

REINTRODUCED IN THE NEAR FUTURE. THE PASSAGE OF THIS BILL WOULD PRO-

VIDE THE CORPORATE INSURED THE DESPERATELY NEEDED FLEXIBILITY TO SUR-

VIVE IN THIS ERA OF INSURANCE UNAVAILABILITY.

ON BEHALF OF THE RIMS MEMBERSHIP AND HALLMARK, I THANK YOU FOR YOUR

INCK ATTENTION AND THE OPPORTUNITY TO SHARE OUR VIEWS. IF YOU HAVE

,NY OUESTIONS, PLEASE ASK. THANK YOU.
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December 4, 1995

Letter sent by RIMS to all state insurance

commissioners urging their regection of the claims

made Commerciol General Liability (C CL) Policy

form of the Insurance Services Office.

Dear Commissioner.

Being reluctart to enolyce ISO's COL modification from
information contained in a press release. RIMS with-
held official comment on ISO's latest modifications un-
til we recei cd the actual policy language on November
IS. 1985. The modifications made by ISO, white
salutory, do not justify the use of its proposed claims
made form to provide CGL coverage.

ISO has provided some much needed restrictions on what
was the carrier's unilateral right to move the existing
claims made policy's retroactive date forward upon re-
newal and thus obviate the insurer's obligation to in-

demnify. It should be noted that these restrictions
may be advisory only as they are not contained in the
claims made policy. Carriers may not be bound by these
ISO guidelines. Please consider also that under ISO's
guidelines a new carrier can still advance a policy-
holder's retroactive date. As long As this is possible
the old carrier has tremendous leverage over its insur-
ed, knowing that prudent policyholder who desires per-
manent tail coversze will have to pay the insurer up to
200% ot, its svnual premium as a "severanoe fee". If ISO
had wanted to address the problem of "insurer lock in",
and not restrict the policyholder's ability to switch
Carriers in a free market, it would have restricted the
new carrier's ability to advance the retroactive date
for a new insured. It should also be pointed out that
ISO permits the advancement of the retroactive dateupon
agreement of the insured. The insured may agree to have
the retroactive date advanced, lured by lower renewal
premiums. What safeguards exist to make the lees so-
phisticated insured aware of what he or she is giving
up by advancing the retroactive Gate?

In the revised form ISO adds en additional automatic
five-yenr eriended reporting period for claims arising
from occurrences within the policy period that are

6 e'ti
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known before the end of the 00 -day tail. As eegulators.
you should be swore that commercial insureds are often
faced with claims arising out of occurrences taking
place within the policy year that will be filed well
after the 00 -day tail. I'm not referring to the
long-tail latent injury exposures; the majority of such
late filod claims are your garden variety "slip and
fall oases" that the insured was not aware of until the
suit was brought. Without knowledge of the occurrence
the insured cannot give notice; without notice the
five-year tail is not activated and no coverage will be
provided if a carrier (new or old) has advanced the
retroactive date.

Second, many suits, for variety of reasons. era not
brought within five years of the policy year's end. The
injury giving rise to the claim may not manifest itself
for many years. The injured party may be a minor, who
under the laws of must states has many years to ini-
tiate a claim. In these and many other situations, the
five-year tall is of inadequate duration for an insured
with known lose exposure who is subjtot to a new
retroactive dote.

Third. ISO has still not adequately defined what is an
occurrence, and yet it predicates the claims made poli-
cy's five-year tail on notifying the carrier of occur-
rences from which claims can stem. The insured, wanting
to secure coverage, may inundate the carrier with
large number of files and documents, all containing
what it hopes are potential "occurrences". Lawsuits
will no doubt ensue as to what constitutes proper noti-
fication. More importantly, consider the litigation
that will result because "oocurrence" has not been
adequately defined.

Suppose computer manufacturer sells video display ter-
minals (VDTs) which are used in offices around the count'
try. A secretary of one of the manufacturer's customers
files suit against the manufacturer alleging that 10
ears of sitting in front of the manufacturer's VDT has

given her chronic migraines. The policyholder promptly
notifies the carrier of the claim, expecting to be cov-
ered during the five -year tail period for all migraine

- continued -
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claims attributable to the use of its VOTss this may
not, ?owever, be the ease. For the automatic five-year
tail, to apply, the injury from which the claims stem
must have occurred "before the end of the poli,y period
but not before any applicable retroactive date" (see
Section V 2. 0. and Section I. 1.0. Under this claims
made form neither the insurer nor the policyholder
knows whether future migraine claims that come in will
have resulted from injuries that have occurred during
the policy year but not before the retroactive date.
If the courts determine that the injury occurred during
prolonged exposure, what if part of the exposure was be-
fore the policy's retroactive date and cart of it af-
ter' Is coverage triggered? Perhaps the courts will
delineate the trigger as when the symptoms manifest
themselves and/or when the condition is formally diag-
nosed. If diagnosis or manifestation occurred alter the
policy year, is coverage trIggened" If so, numerous
polcies could be called upon to respond despite ISO's
attempted n-n-staeking provision. Why? Because each
claim will ikely be treated by the courts as lis-
tinet oecuricnce. although they are attributable to the
same cause. it is most ironic that ISO and the in-
surance carriJrs complain bitterly of their treatment
at the hands of the courts, and then offer as a policy
trigger language that is literally license to liti-
gate - not only with the policyho"er. but mono them-
selves.

Where does all this uncertainty leave the policyho:4er"
The carrier, aware of the large losses that could em-
anate from such VDT claims, may want to cut its losses
and run. Any new carrier that the policyholder will
seek is not interested in underwrit'ng known loss ex-
posures and will demand to advance the int.srod's retro-
active date o: obtain an exclusion of all VDT claims as
a condition of coverage. Whet coverage has the policy-
holder triggered with its notification to the carrier'
The insured has no way of knowing if migraine claims
will be submitted within five years. The insured does
not know what event the courts will deem to have trig-
gered coverage 0.. whether the trigger will nave occurr-
ed before the policy's retroactive date or after the
policy term. thus negating coverage.

- continued -
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Faced with this uncertainty the prudent buyer will wish
to purchase permanent tail coverage. Yet the policy-
holder is placed in a most inferior hargaining posi-
tion. The insured is negotiating with An underwriter,
who, not anxious to provide coverage for a known loss
exposure. will undouhtedly wish to charge the maxiumum
200% premium allowed since that insured is going with
Another carrier. As existing claims are often not
settled until well after the policy year, the insured
has no ides of what portion of the aggregate limit has
heen exhausted. and therefore, what he or she is
purchasing. When one considers ISO's stated intention
to file for the Inclusion of defense costs in the
aggregate limit. the uncertainty becomes truly
frightenirg.

ISO's modifications do not effectively minimize the in-
equity and iincerta,nty faced by the buyer purchasing
permanent extended tail 'overage at up to 200i of an-
nual premium. ISO intends to distrihute advisory tail
factors that will take into consideration the amount of
limits already exhausted fare they paid or reserved a-
mounts') in pricing the tail coverage. As indicsted
earlier. neither the insurer nor the policyhelder will
likely knew what aggregate remains on the policy until
well after the deadline for purchasing tall coverage
hoe passed.

ISO also offers an optional endorsement for reinstate-
ment of policy aggregates in the "Jail" (Declaims a-
rising out of occurrences unknown and unreported when
the endorsement takes effect. The inadequacy of this
apnromch is evident. First, the endorsement is optional
w .h no assurance that it will he offered. Second. the
applichility of these limits ere subject to the vagar-
ies of the occurrence trigger cited earlier. Third, rs
in the hypothetical care of the computer manufacturer,
it will not he availah'e to the insured who gives is
carrier notification of an occurrence - precisely the
same insured who needs reinstatement the most.

These are but a few of the prohlems that a brief analy-
sis of proposed claims made form indicates will

- continued -
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be faced by the buyers of insurance. As regulators.
you should consider the buyers of goods and services
who rely on certificates of insurance from their ven-
dors as proof of financial rerponsibility. Of whet
value will a certificate of insurance for claims made
coverage be to the construction contractor who requires
it from its subcontractors, to the homeowner who requir-
es it from the company fixing his or her septic tank,
or to the political subdivision or municipality within
your state, which demands a certificate of insurance
from the numerous vendors it does husiness with' The
switch from an occurrence limit to an overall aggregate
limit alreaev compromises the value of certificates of
insurance. However, a certificate of Insurance for
claims made coverage may not be worth the paper its
written on. Why' Unless the insured perpetually renews
coverage with the same carrier, purchases permanent
tail coverage, or has a claim suhmitted against it with-
in the policy year. there is no assurance of indemnifi-
cation by the carrier. Similafly. under such circum-
stances the proposed claims made CGL guts the protec-
tion afforded to the general public when state law man-
dates insurance coverage as a condition of engaging in

certain activities (i.e. asbestos removal, hazardous
waste disposal, etc.).

Despite all of these problems for the policyholder and
general public, which are inherent in the .proposed
claims made format, ISO has, in effect. asked the reg-

ulatory community to end the debate, approve the form
by ISO's self imposed January 5. 1986 deadline, and
deal with the consequences later. Worse still, before
all of the consequences of the claims made CGL become
known, ISO will be proposing in the near future a de-
fense cost inclusion that will exacerbate the regula-
tor's problems.

From a regulator's perspective, does this make any
sense' A recent article in Business Insurance indirotes
that few insurers in the carrier comiIT e ready to
implement the claims made OG1, anywhere near the January
1 deadline. Why are you being est:ad to act in haste

continued -
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and repent at leisure' As defense costs are an Inte-
gral element of the (XT., why is ISO seeking to have it
approved in the future as a separate issue' There is no
valid reason why ISO's modified occurrence Policy, with
fixed aggregate limits and an anti-stacking provision,
will not respond to the carriers' stated concerns. In-
deed, this was the premise hchind the New York Insur-
ance Department's repletion of the claims made forma
In favor of ISO's occurrence filing. RIHS recognises
that hecanse of the imprecise definition of "occur-
rence" in both the claims made and occurrence policy
formats. this may be an interim solution. However, it
is a far wiser regulatory alternative to go ISO's
modified occurrence format as an interim solution than
to follow ISO's lemming-like march into the claims made
abyss of coverage gaps, increaser: litigation. and Insur-
er lock in.

In reaching s long-term solution to the elusive problem
of defining occurrence, RIMS proposes the formatter of
a blue rihhon panel composed of regulators, carriers.
consumers, producers, reinsurers, the judiciary, and
members of the legal profession. The task is s multi-
faceted one that requires a pooling of all of our intel-
lectual resources and experiences. The resulting solu-
tion to these problems must protect all interests, any
solution that serves the interest only of one group.
such as the ISO claims made GIGt. form, will only make
existing problems worse.

Sincerely.

Jon Harkavy
Director
Governmental Affairs

JP/It
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January 22. MS

STATEMENT OF

THE RISK AND INSURANCE MANAGEMENT SOCIETY, INC. (RIMS)

ON

ISO'S JANUARY 14. 111116 MODIFICATIONS TO ITS OGL CLAIMS-MADE FORM

On January 16, 1986, ISO announced further modifications to its claims -made
Commarcial General Liability (COL) Policy. Following review, the Risk and
Insutance Management Society (RIMS) has determined that it will not now ac-
tive y seek rejection of this form by state insurance regulators. This is
not now to say the Society endorses, either expressly or by implication.
this new form. Nor does it restrict RIMS Chapters or members from pursuing
any course of action they may choose to take with their state insurance
commissioners.

RIMS commends ISO for making these latest necessary changes to the claims-
made OGL form. RIMS :hank its supporters, in the state regulatory community
-- Commissioner John Washburn of Illinois, Superintendent James Corcoran of

New York, and Commissioner Peter Gil.ies of Connecticut, in particular --
whose courageous efforts in reforming ISO's earlier proposals have led to a
more equitable claims-made OGL form.

RIMS regrets the strategy employed by the insurers seeking acceptance of the
claims-made form. The industry introduced e totally unacceptable and one
sided product, making as few piecemeal changes as it felt it could get away
with in order to win the approval of state insurance departments. RIMS would
have preferred that a more equitable OGL claims-made policy form would have
been Introduced by the insurance industry at the outset, although ISO's ini-
tial offering served to strengthen the solidarity of RIMS members and indeed
all commercial insurance policyholders against the proposed form.

RIMS CONTINUED CONCERNS OVER CLAIMS-MADE OGL

ISO President Daniel J. Mc Namara, in press release dated January 17, 1986
states that, "These new provisions eliminate any rational reservations about
the claims-made form." RIMS strongly disagrees, and trusts that insurers,

brokers and agents do not take such a cavalier attitude in selling claims-
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made liability coverage to unsuspecting policyholders. All risk managers
should ha7e strong reservations about the claims-made form and take appro-
priate measures to protec' their employer's interest.

Unlike occurrence coverage, "claims-made" will not respond to claims result-
ing from an event unknown or unreported to the insured. 60 days after the
policy's expiration date. Unless the initial claims-made policy's retroac-
tive date remains the same, subsequent policies may not provide coverage for
such claims. ISO's newly dubbed "supplemental tail" does provide coverage
against such an exposure, but at a potentially exorbitant price of up to
200% of the expiring annual premium.

RIMS hopes that this potential 200% "severance fee" will not hang over the
policyholder's heed, like the Sword of Damocles, should a cancellation or
non-renewal take p ice. RIMS encourages ISO and the insurer community to
devise a mechanism to price supplemental tail coverage prior to the policy's
inception. Such a mechanism is in the insurer's interest as well as the
policyholder's, for without it, the insurer will undoubtedly be subject to
more stringent regulations on cancellation or non-renewal, and potential
judicial determinations that such cancellation or non-renewal fa in bad
faith.

COVERAGE TRIGGER

RIMS wished that ISO had directed its energies toward resolving the vagaries
of the occurrence form's coverage trigger rather than attempting to gloss
over this problem by reducing limits and the scope and continuity of cover-
age. RIMS fears that many of the same problems which previously led to
intra-insurer and policyholder-insurer coverage disputes may well continue
with the new form. A far more responsive approach has been taken by St. Paul
in its soon to be filed OGI. form. The "incident first t+ported" approach
adopted by St. Paul will. RIMS believes, result in leas litigation as to the
coverage trigger.

CONTINUED EXISTENCE OF OCCURRENCE COVERAGE

It is with considerable skepticism that RIMS accepts ISO's repeated asser-
tions that its claims-made form will not drive its occurrence form from the
market. We hope that ISO's dual format offering is not a cynical gesture
designed to give the buyer an illusory freedom of choice.
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RIMS strongly considered, but ultimately rejected, proposing that both
claims-made and occurrence coverage be offered simultaneously to the in-

sured. Such requirement may be too intrusive a restriction on a market-
place that needs flexibility to survive the present capacity crunch. How-
ever, RIMS still believes that the occurrence form is the proper vehicle for
the transfer of risk for the majority of the insurance buying public. Over
the long term RIMS will hold both ISO and insurers to their promise of con-
tinued viability of the occurrence form. Without such freedom of choice in
the marketplace, insurers will see their new claims-made form gutted by the
courts in manner similar to the recent Sparks St. Paul decision. They
may also find the anti-trust immunity afforded them under the McCsrran
Ferguson Oct eroded by rulings such as St. Paul Barry in which the Supreme
Court of the United States determined that the defendant had engaged in an
illegal boycott by forcing the policyholder to accept "claims-made."

INSURANCE AVAILABILITY

In view of current market condit.,ns RIMS reluctantly concludes that ISO is
correct in its belief that liability coverage may not be written at all for
certain insureds except on a claims-made form. While this could be construed
as a self fulfilling prophecy on the part of insurers, RIMS has understand-
ably determined that more reasonable claims made coverage is better than
no coverage at all. Without viewing ISO's proposed claims-made CGL as a

panacea for the insurance availability crisis, RIMS hopes that those who
clamored for the necessity of the claims-made form, will now make available
needed capacity, and work toward restoring sanity to the insurance market-
place.

POLLUTION COVERAGE

As state regulators consider the ISO claims-made CGL policy, RIMS must again
raise the issue of the total pollution exclusion. While in total agreement
with insurers that "gradual" pollution cannot and should not be included in
the CGL form, under ISO's total exclusionary approach, coverage no longer
exists for unique and unusual "sudden and accidental" incidents. For the 95
percent of U.S. policyholders whose environmental impairment liability expo-
sure is slight, coverage will be denied for the rare incident that could
lead to bankruptcy precisely the reason for the purchase of insurance.
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"Sudden and accidental" coverage is needed protection which can be handied
under the OGL mechanism. Yet ISO chose the easy way out and lumped it to-
gether with "gradual" pollution coverage. RIMS submits that "sudden and
accidental" can be defined so as to distinguish it from "gradual" pollution
coverage. Instead, ISO threw in the towel and said, we can't define "sudden
and accidental" so we will not offer any pollution coverage at all.

In defending Its total pollution exclusion ISO maintains that the courts
will misinterpret any "sudden and accidental" coverage to provide gradual
pollution coverage. RIMS disagrees. As the Environmental Protection Agency
pointed out in its solicitation for comments on the lack of Environmental
Impairment Liability insurance, there is no demonstrated proclivity of the
courts to misinterpret "sudden and accidental" pollution coverage, and that
any such judicial decisions are more likely the result of poor policy draft-
ing. A more responsible approach, RIMS believes, is not total pollution
exclusion but, policy language to delineate "sudden and accidental" from
"gradual" pollution. Attached is a "sudden and accidental" pollution endor-
sement presently on the market which does just that. RIMS believes the
burden is on ISO to explain why such coverage can not be included within its
CGL policy form, or why it will not draft such coverage provisions.

DEFENSE COSTS WITHIN LIMITS

Despite ISO's attempts to sell the claims-made COL form as an improved.
modernized, simplified, and consumer oriented policy, realistic nt
of the form indicates otherwise. It provides what the New York Insurance
Department correctly describes as "generally inferior coverage." It offers
lower limits, more restrictive and less continuous coverage than is provided
under ISO's present occurrence COL form. Insurers have won significant con-
cessions in the new OGL which will be borne by insurance consumers and which
may ultimately impact society as a whole. In recognition of the reduced
coverage afforded by "claims-made", RIMS believes that ISO's attempts to
obtain any percentage of defense costs within limits in the near future is
totally unjustified and an affront to policyhoiders and the regulatory
community. RIMS urges ISO to withdraw this proposal entirely and not to pur-
sue a strategy through which we have a multi-state auction to discover what
percentage of defense cost limits the regulatory communi.y will accept. The
prestige of ISO will decline as a result, and judging by the current reac-
tion of commissioners, agents, brokers and buyers, no one is bidding in this
defense within limits auction.
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CONCLUSION

RIMS salutes ISO for its able advocacy on behalf of its insurance company
members. However, ISO's job, and the responsibilities of insurers has just
begun. As representative of the policyholder RIMS will wait to see whether
the claims-made form will improve insurance availability and provide the
reliable and continuous coverage promised, RIMS will work with ISO to
educate RIMS members in manner that will hopefully facilitate responsible
implementation of the claims-made form.

RIMS, however, will also be working to encourage the development of alterna-
tive risk financing mechanisms which will serve the needs of businesses.
local governments, and institutions deserted by the insurance marketplace.
Equally as essential, RIMS will work to enact reforms in our civil justice
system that will allow insurers to insure. governments to govern, profes-
sionals to practice, businesses to operate and develop, legitimate claimants
to be compensated, snd, most importantly, society to function. In this vital
task, the insurance industry will have the complete and total support of the
Risk and Insurance Management Society.

637



635

ONSHORE SEEPAGE POLLUTION AND CONTAMINATION EXCLUSION

Except as hereinafter specified in this clause, this policy pro-
vides no coverage for bodily injury or property damage arising out
of the discharge. dispersal, release. or escape of smoke, vapors.
soot, fumes, alkalis, toxic chemicals, liquids or gases, waste
materials, oil or other petroleum substance or derivative (includ-
ing any oil refuse or oil mixed with wastes) or other irritants,
contaminants or pollutants into or upon lend, the atmosphere or
any watercourse or body of water. This exclusion shall not apply
ss respects liability for an occurrence causing discharge,
dispersal, release or escape provided the insured establishes that
all of the following conditions have been met.

a) the occurrence commenced during the time of this poltcy,

b) the occurrence was accidential and was neither expected
nor intended by the insured,

c) the occurrence was identified as commencing at a
specific potnt in time and became known to the insured
within 40 hours thereafter.

d) the occurrence did not result from the Insured's intentional
and willfull violation of any governmental statute,
rule or regulation.

638
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INTEGRATION OF FINANCIAL SERVICES

SUMMED BY

XN HARICAVY, DIRECICEt OF GOVERNMENTAL AFFAIRS

OF BEliALF OF

THE RISK AND INSIMMCE MANAGEMENT SOCIETY, INC.

10

THE NEW ICES STATE TEMEGBARY COINISSICN

CV BANKING, INSURANCE, AND FINANCIAL SERVICES

IS:EIMER 1, 1983

C39



637

- 1 -

THIS 1TDClY CN THE INTEGRATION OF FINANCIAL SERVICES IS BELNG SUBMITTED

AS PM OF THE PRINTED RD= OF THE PUBLIC REARM HELD ON =BEER 1, 1983

BEMS THE NEW TOW STATE TEMPORARY COSIISSICN ON BANKING, INSURANCE, AND FINANCIAL

SERVICES BY THE RISK AND INSURANCE MANAGEMENT SOCIETY, INC. (RIMS). RTM5

IS A wri-psonT CHGANIZATICN REPRESENTING OORPCRATE AND GOvrAMMENTAL 074-

SURDS OF INSURMCE WITH A 11013HISHIP OMIPRISP.0 ol" TORE THAN 3,800 CORFCRATICNS,

INSITIUTICNS, AND GOVERNMENTAL Ifers."1 Di 77 CHAPTERS LOCATED TRICUGHOUT THE

mem STAIRS AND CANZA. THREE OF CIE CHAPTERS ARE LOCATED Di NEW yam,

REPRISENTM OVER 300 OF THE LANCER CORICRATICS9 READWAR/ERED IN THE STATE.

iH AIDITICH, MANY ICRE OF OUR REIMS HAVE SIGNIFICANT CPERATIONS Di THE

STAID AND PURCHASE SIGNIFICANT MOMS OF INSURANCE 1101 NEW ECK INSURERS.

IN TERMS OF TOTAL PREMIUM DOLLAR OF INSURANCE
PUICRASED, RIMS IS THE LOGIMT

CEGUazinc U1F nisuRANcE =SOWS Di THE STATE AND THE COUNTRY.

THE PURPOSE OF THESE 03KENTS IS ICI TO MDSE CR OPPOSE ANY CURIUNT LEGISLATION

WALDO WITH FINANCIAL INTEGRATICti, BUT RCM TO OFFER MINDER REGULCCIM

=INNER CONCERNS REICH ms SOCIETY BasEus NOSED E AUEDESED IN ANY unsuricv

DE ino WITH TM POSSIBLE INTB3RATICH CM BANKING AND DISWALCE SERVICES. AS .

LARGE VCLUME PUICBASER OF DISURMCE, RIMS SEWERS ARE ICE DILY INTERESTED Di THE

INTROS THAT THE ESEALLIC WIN OF TRADITIONAL BARRIERS SEPARATING THE BANKING

AND INSURANCE INCOSTRIES WILL HAVE MIRE INSURANCE MARKET, INSURER SOLVENCY

AND INSURANCE REGULATICti. '

640
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'MEOWED FINANCIAL SERVICES IS OF COURSE, ME INDUSTRY WATCHMRD Era ANV

COMPANY OFFERING INSURANCE, INVESTWETTS, AND CREDIT TO THE PUBLIC. IT

WOULD SEEM THAT THE SHIRT TERM EFFELT TO RIMS MEMBERS FRCM ME ENTRY OF

BANKS INTO THE INSURANCE FIEU) WOULD BE NEUTRAL. ME INTEREST OF BANKS

AT IBIS TD SEEM TO FOCUS PRIMARILY CV PERSDIAL RATHER THAN 01,FADICIAL

LINES OF INSURANCE. THIS INTEREST srvuR TO BE EVEN MORE FOCUSED CV ME

OPPORTUN/TY TO DISTRIBUTE ME INSIIINCE PRIER T, RATHER THAN TO UNDERWRITE

THE RISK ITSELF. NEVER ME LESS, FINANCIAL INTEGRATION OFFERS THE POSSIBILITY

OF RIME BANK INVOLVEMENT IN ME COMMERCIAL INSURANCE MARKET, WHICH IN TLRN

MAY II EASE COMPETITICV AND LOVER ME PRICE OF THE INSURANCE PRODUCT. RIMS

WELCOMES NEW ENTRANTS INTO ME INSURANCE MARKET PLACE IF, AND CALK IF, PROPER

REGUIATORY STANDARDS CAN BE MAINTAINED.

OF PARTICULAR CCICERN 11) IRE SOCIETY ARE FOUR CRUCIAL AREAS:

1. ME CONTINUED FBIGLATICV O INSURANCE BY THE STATE INSURANCE DEPARTMENTS;

2. ME PREVENTICV OF THE TIE LS ARRANGEMENTS BETWEEN THE ISSUANCE OF

AND TIE SALE CZ INSURNCE;

3. ME MAINIENAICE CF INSURER AND BANKING SOLVENCY: AND

W. 'ISE PROTECTICH OF HARM CCIEETITICN

TIO REKKEATTIM EXTREMES MUST BE AVOIDED WITH ME EMERGENCE OF FINANCIALLY

DIVERSIFIED Berm/rim. THE FIRST IS THE CREATICV OF A REG/LAT:RV VOID

WHERE NEITHER ME FEDERAL GOVERMENT CR ME STATES HAVE THE AUTHORITY TO

EXERCISE REGUIATORr OVERSIGHT. ME OTHER EXTREME IS THE SITUATION WHERE

DM AND OFTEN °INFLICTING REGLAD:RV AUDKRITY CAN BE DEWED CV THE

DIVERSIFIED ENTITY BY THE FEDERAL AND STATE Goya:mans.
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IN TERNS OF BOTH THE QUALTIT AND COST EFFICIECT OF INSURANCE FtEGULATICN,

RIPS IMILLEVES MAT THE INSIMMCE OXISIXER 'COLD BENEFIT IF BANES

ENTERING INTO THE INSURANCE FIELD BE REGULATED AS TO THEIR INSURANCE

ACTIVITIES BY STATE INSURANCE DEPARDIENIS. THERE IS NO COMPARABLE BODY

AT THE FEDERAL LEVEL WITH THE EXPERIENCE AND TECHNICAL SUPPORT TO PROVIDE

THIS NEEDED REGUIATICN. WHILE THE SOCIETY IS CCNCEANED THAT STATE REG-

=TORS MAY LIZ THE RESOURCES TO PROVIDE Al:EQUATE OVERSIGHT OF FINANCIALLY

INTEGRATED INSTITUTIONS, THE PROBLEM OF EWING CAN BE ItCRE EASILY RECTIFIED

THAN 'DIE PROBLEMS INHERENT DI CREATING A NEW AGENCY (Si THE FEDERAL LEVEL.

SIERT, GIVEN THE DEFCRTANCE TO THE CCNSINER OF A SOUND REGUIATCRY

FRAMENME MN WHICH THE INTEGRATED INSTITUTION WILL OPERATE, THE SOCIETY URGES

THAT a HAMS AND OTHER FINANCIAL INETITIVITCNS CO ENTER THE BUSINESS OF

PR:PEET/CASUALTY INSURANCE, THAT THEY SHOULD BE REGULATED BY THE SAM

INSURANCE DEPARTMENS-AND SLELTECT SD THE SAME REGULATICNS AS DIMMERS.

THE FINANCIAL S:LVENCY OF THE INSURER, BE IT A BANK, A THADITICNAL INSURANCE

COMPANY, CR C1 WITTY, IS alf EST MU TAT= 111PCFSAICE TO THE CCNSUMER.

TO S1A13 THE CBVIOUS, INSURANCE IS PURCHASED TO MINDITTE RISK - A MAFOCEIPIACE

STROM WITH /NXLVENT MUMS, ND MATTER EON ONPETTTIVE, IS ND BARGAIN

TO ME INSURANCE =MIER.

TEES SAFETY NETS FOR INXIXENCY, SUM AS FEDERAL DEFOSIT INSURANCE FCR BANKS

AND 5111E caleArirf MOS E0R uraumuce, musr BE 02ISTRICIED STEM AND IARM

MCUGH 10 RESPOND 10 THE INSMVENCY OF A GIANT INTEGRATED SYSTEM-ADOTIEDLT NO

EAST TAM. HOWEVER, THE SUCCESS OF THESE IETY NETS ARE RARELY DUE 10 THE SITE

4 2



640

- 4 -

OF TT RESERVES ALONE. IT IS TEE GAMUT? OF THE REGCLAT RY EFIR3RT EXERCISED

BY TEE 'EDERAL RESERVE BOARD AND THE STATE INSURANCE DEPARTMENTS TO PREVENT

INSCLVENC.-S WHICH IS TEE TRUE PROTECTION OFFERED TO CCNSUMEPS IN THE EVENT

OF A FINANCIAL mrrnirlaps FAILURE.

911A) REGULATICV OF THE WING RATED ENTITY REQUIRES TIGHT RESTRICTIONS CV THE

ABILITY TO CT-MINGLE ASSESTS ASS:CIATED WITH INSURANCE AND BANKING ACrIVITIES.

IN ANY DIVERSIFIED FIRM THERE IS TEE VERY REAL DANGER OF DEBTS SPILLING OVER

FROM ONE BUSINESS TO ANOTHER. IT IS ESSENTM THAT THE P(LICYHDL.D BE PRO-

TECTED BY PF.EVENTIM RESERVES SET ASIDE TO PAY CLAIMS FP BEING RAIDED TO

PAY cuornms. ONE PROPHYLACTIC MEASURE WHICH THE 93C' f URGES TO PRE ANT

SUCH SITTATICN,IS TO MigUIRE ANY ENTITY MAGID IN B/TH RANKING AND INSURANCE

TO .ABATE CNE ACTIVITY FROM ANOTHER IIIKKKETBE USE OF SEPARATE SUBSIDIARIES

FOR rAcri ACTIVITY WITHIN UPSTREAM BOLDING COMPANY.

SIMILARLY, FOR BEASCNS OF BOTH 93LVENCY PROIECTICN AND MARKET COMPETTTIVENESS,

TRANSACTIONS BEINOMMi INSURANCE AND BANKING AFFTLIATeS MUST BE RIMATED 93 AS

TO REQUIRE.THAT SUCH TRANSACTIONS BE MADE CN SUBSTANTIALLY THE SAMETERMS AND

CIRCIAISTANCES (INCLUDING CREDIT STANDARDS), AS TIME PREVAILING AT THE TIME CT=

TRANSACTION BETWEEN THE BANK/INSURER AND A MN AFFILIATED COMPANY.

THE ATTRACTIVENESS OF FINANCIAL INTEGRATICII TO THE INSURANCE CCAMACER IS THE

EXPECTATICN THAT ADDED COI SHTICK WILL BRIM GREATER EFFICIENCY TO THE MUM-

POPE. CCNCERN HAS BEEN DCPRESSED THAT SMALL AND MIDDLE-SIZED Fr"N
.

ENSTTPUTICNb WILL BE CRC MED CUT OF Th2 MARKET CR SEEK SHELTER IN A LARGE
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=CIO:EWE. THE SOCIETY, WHOSE MENEM AS CONSUMERS HAVE II MOST TO

LOSE FECM SUCH DECREASED COMPETITION, BELIEVES THIS CCNCERN IS NCT JUSTIFIED.

BOTH swam AND "mown ARE DIDIANDING SPECIALTIES WITH A CONSIDERABLE

BODY OF TECHNICAL KNOWLEDGE AND BUSINESS ACUMEN. MERGERS MAY GET RID OF

EXCESS CAPACITY AND MAKE THE INDUSTRIES MORE EFFICIENT AND SPECIALIZED.

HOWEVER, HUGE SIZE AND FULL INTOMATICN WILL NOT BE NECESSARY FOR SURVIVAL.

RD:ENT ENTRANTS INTO TEE PROPERTY/CASUALTY INSURANCE BUSINESS, SUCH AS MAJOR

LIFE INSURERS,HAVE DISCOVERED THEY ALMOST INVARIABLY OPERATE IN THE RID

DURING THEIR EARLY lEARS IN BUSINESS. NOR HAS TEE CROSS SELLING OF NEW

PRODUCTS THROLtH AND EXISTING DISIRIBUTICN BASE BEEN AN UNQUALIFIED SUCCESS.

SALE OF INSURANCE THROUGH THE SEARS CATALOGUE HAS htT BEEN VERY SUXESSFUL,

NCR HAS THE SALE nw FIREMEN'S FIND INSURANCE THROUGH AMERICAN EXPRESS. THE

SOCIETY BELIEVES THAT THE KEY TO SUCCESS IN THE INSURANCE TIM) IS THE ABILITY
- -

TO IDENTIFY WITH AND TAILOR DUCTS TO A CUSTOMER'S NEEDS. WHILE A FINANCIAL

CCNGLLMERATE MAY HAVE CERTAIN ADVANTAGES OF SIZE OR DISTRIBUTION BASE, THE

SMALLER, SPECIALIZED INSURAICr ',WANE OR AGENCY HAS THE ABILITY TO AIM TO

CHAMING CCNSIALEFt PRACTICES AND PREFERENCES IN A WAY THAT A LARGE FINANCIAL

CC:hill:MATE NEVER MOLD.

A REGULATORY OMICERN WHICH MUST BE AO:RESEED, HOWEVER, IS THE CAPACITY OF

BANKS TO =ram THE DECISICNS OF LANE BORROWERS AS TO THE SOURCE OF INSURANCE

THAT TB17 PURCHASE IN OWINCTICN WITH EXTENSIONS OF CREDIT. SUCH A DANGER
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POSCNAL LINES AND SMALL CC6DIEFICIAL INSURED,

tITY 1N BARG,UNING MI ER BEIVEEN THE LOAN APPLICANT

.12TIOR MORE SUSCEPTIBLE TO THE WAN OFFICER'S

. CHOICE OF INSUFtER. THE SOCIETY MGM THAT ANY

OVERT TIE IN BETVC TIE ISSURCE OF CREDIT AND THE PURCHASE OF INSURANCE

REMAIN =ICILY F LBITED. EVERY LOAN APPLICANT SHOULD BE ADVISED IN

MITI% BY THE P ITIAL LENDER/INSURER THAT &X OMIT TIE-IN IS ILLEGAL.

FTETRERICRETHE

JUDICIAL REMEDY

CREDIT BECAUSE

HVIDUAL CCVSLIMER MUST BE GIVEN AN ADMINISTRATIVE CR

PURSUE IF HE CR SHE BELIEVES THAT THEY HAVE BEEN DENIED

THEIR REFUSAL TO PURCHASE INSURANCE FROM= LENDER. IT

IS THE SOCIETY',.. FIRM CONVICTION THAT AN INFORMED CCNSUMER, GIVEN THE ABILITY

TO SEEK REDRESS, WELL CURB ANY POTENTIAL ARMS WHICH MAY OCCUR.

. -
IN CCNCLUSICN, THE 11131) IMAM FINANCIAL ItTl1 )3RATICN PRESENTS A CHALLENGE TO

BUYER, SELLER AND REGULATCR ALIKE TO THE =SUMER MORE OPTIONS WILL BE

AVAILABLE, BUT THERE WILL BE A SING RESPCISSD3ILTIY TO DISCERN THE

BEST PRCDUCT FOR HIS CR HER PURPOSE AMONG A MYRIAD OF COVETING SERVICES.

MIMS nu, HAVE TO OOLIPETE IN A ICRE COMPETITIVE MARKETPLACE. AND PERHAPS

ME CEO= CULLS= IS RE THE RIKEILATCR, WED WILL HAVE TO EVOLVE AT THE

PACE AND IN THE DIRECTIONS DICTATED BY THE DEMANDS OF THIS 03(FETITEVE MARKET-

PLACE.
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TESTIMONY OF THE RISK AND INSURANCE MANAGEMENT SOCIETY, INC.
BEFORE THE SUBOOMmITTEE ON WERSIGHT OF THE HOUSE WAYS AND
MEANS COMMITTEE CN TIMING AND MEASURE:OTT OF TAX DECUCTICNE

This statement submitted for inclusion in the printed r -cord of the

Friday February 24, 1984 United States House of Representatives Subcommittee

on Oversight of the Ways and Means Committee's hearing on the Timing and

Heasurement of Tax Deductions is submitted on behalf of the Risk and

Insurance Managerent Society, Inc., ccurnonly known as RIMS. RIMS is a

nonprofit organization representing corporate and governmental self insurers

and consumers of insurance in 77 chapters located throughout the United

States and Canada. Corporate members include 90% of the top Fortune

1,000 list.

At this point one might ask: "What is risk management?"; "Who are

risk managers?"; "Why are they so interested in the timing and measurements

of tax deductions?". Starting with the last question, it cannot be

overemphasized that the "timing and measurement of tax deductions" is not

merely an accounting issue as implied by Secretary Regan in his February 1,

1984 Budget Briefing, but rather an issue which impacts deeply on the

freedom of a corporation to reduce costs by developing a stable self-

insured funding mechanise to deal with predictable future losses. TO

restrict the ability of the self-insured corporation to deduct funds

allocated on an accurate basis to pay these predictable losses would be

to mandate inefficiency as a tax-policy goal and to ratify the tax inequity

which already exists between the self-insured and commercial buyers of

insurance. It would be in the best interests of the Treasury, the business

community and potential claimants if Congress would direct its efforts

6 4 6
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to...aro equalizing the tax treatment of commercial purchasers of insurance

and self insureds.

The following brief explanation of the risk management process will

bring this issue into sharper focus. In the not too distant past, most

corporations handled their business risks by relegating tne purchase of

insurance to a clerk. The clerk shopped around until he or she found

what was hoped to be the right coverage at the most competitive price.

Occasionally, a company p"-_nased too much or too little insurance, but,

in general, the corporation was adequately protected.

Unfortunately, as business risks escalated, it became more difficult

to buy insurance to cover these exposures. Premiums for standard coverages

have risen astronomically, and many insurance companies surply refuse to

cover high-risk operations. It has been under these circumstances of

growing corporate and governmental liability exposure that the field of

risk management has evolved.

Risk management is the process of planning, organizing, directing

and controlling the resources and activities of an organization to cost-

effectively minimize the adverse effects of accidental losses on that

organization. In the last 10 years, risk management has evolved from

infancy to maturity, and many top corporations now give high priority to

risk management programs.

As the role of risk management and its practicioners has grown, so

has the status of the risk manager; from a clerk relegated to the purchase

647
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of insurance to an expert on risk identification, risk measurement and

ealuation, risk elimination or reduction, and risk finance. Obviously,

r-t all risk can be eliminated, and it is the risk manager's task to

devise the most economically efficient means to deal with an organization's

risk of loss. It is this process, risk finance, which is rapidly changing

the insurance industry.

Ttiday, an increasing number of corporations are financing a major

portion of their losses internally, particularly when such losses are

relatively frequent and predictable. 'First dollar" insurance purchases

in which coverage is obtained for the full extent of the loss, is becoming

rarer. A brief example explains why.

A supermarket chain might find that its loss history over a 10-year

period for "slip and fall" tort liability claims is relatively consistent.

approximately $500,000 a year. The corporation could pdrchase "first

dollar" insurance coverage which would cover the corporation for the full

extent of its losses. However, this approach involves an expenditure by

the corporation in the form of an insurance premium which exceeds the

anticipated $500,000 loss, because .:he premium reflects not only the

anticipated $500,000 in losses it intends to pay cut, but profit and

overhead as well. It is in this situation that the field of risk management

comes into play to determine what type and percentage of risk that should

be assumed internally and, similarly, to determine the type and percentage

of risk that would be more economically efficient to handle through the

purchase of commercial insurance.

- 3 -
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One such technique is to establish a reserve for expected losses.

This method acknowledges the existence of risk and creates a reserve on

the balance sheet. The IRS has recognized this technique in Code Section

537(b)(4), whicn allows the accumulation of reasonable product liability

loss reserves, without sub2ecting the reserve to a tax on unreasonable

accumulatinn of earnings. It should also be emphasized that the practice

of maintaining a reserve plan is not only recognized but, in essence,

mandated by the Financial Accounting Standards Board (FASA) in its FASS

Standard timber 5 (FASB-5). FASB-5 states that highly predictable future

payments arising from events that have occurred, including self-insured

losses, are to be charged to income in the current period. This directive

reflects FASB's concern that predictable losses should be reflected on

the corporate balance sheet.

Under present law, the reserves set aside in the aforementioned

supermarket example would not be deductible. It is onlytunder the most

limited circumstances that a taxpayer can receive a deduction for reserves

set aside for self-insurance. As a practical matter, the landmark

case in the area, Kaiser Steel v. United States of America, 82-2USTC9635

(N.D. Cal 1982) permits the corporate taxpayer a deduction only for

amounts allocated to a self-insured workers' compensation reserve.

In this case, the Court stressed that all of the events that bear on the

fact of liability must have occurred in the tax year in which the taxpayer

is claiming the deduction. The taxpayer in Kaiser was able to meet this

test because workers' compensation is essentially a no-fault system

in which liability is attached to the employer whenever an injury occurs

in the work place. Under very few circumstances other than workers'
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compensation, could the taxpayer claim a deduction. Moreover, the Court

in Kaiser insisted that the amount of the liability must be determined

with reasonable accuracy before the deduction could be taken. The taxpayer

in Kaiser utilized the services of an experienced loss reserve specialist

(much like an insurance canpany would in establishing the level of its

own loss reserves) to determine what amounts would be required to meet

its workers' compensation obligations in that year. This accurz.y was

not lost on the Court which noted . . . "we see that the amount of liability

reserved proved to be accurate within 7% . . . and that to produce that

modest inaccuracy Kaiser Steel under-reserved rather than over-reserved."

Thus, in order to qualify for the deduction in Kaiser, the taxpayer had

to prove that the amount set aside in the workers' compensation reserve

reflected a sound computation and was not a number "pulled out of a hat".

Yet, it seems that the Administration proposes to legislatively take

away the deduction permitted to the taxpayer in the legally sound Kaiser

decision as a so-called 'accounting abuse". RIMS most respectfully'

disagrees that the deduction allowable under Kaiser constitutes any kind

of accounting abuse. As pointed out earlier, the taxpayer in Kaiser

actually took less of a deduction than it was entitled to in that tax

year. Parthermore, the Court made it clear that a taxpayer could not

arbitrarily over -reserve in a workers' compensation loss reserve fund in

hopes of obtaining a tax deduction.
The amount set aside in. seoh a

workers' compensation fund must be determined with reasonable accuracy

before the deduction can be taken. To arrive at such a reasonable

estimate, it is virtually
mandatory that the services of either a qualified

- 5 -
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actuary or loss reserve specialist be utilized by the employer in

calculating its projected workers'
compensation obligations in that year.

That process is, in essence, no different than the one employed by

traditional insurers in projecting their own loss reserves. And, as

should be pointed out, amounts placed in an insurer's loss reserves are

not taxable under the Internal Revenue Code.

Even if no such accounting abuse occurs, many on the Subcommittee

may be considering this proposal in terms of its revenue enhancement

potential. If that is indeed the case, then RIMS most respectfully submits

that those members will be greatly disappointed. Kaiser applies to only

the relatively few taxpayers who are eligible and do reserve their own

workers' -compensation fund. At best, the Treasury will get a one-shot

acceleration of revenue flow as the tuning of deductions claimed by self-

insured corporations is postponed to coincide with actual payment or

accrual of losses.

The cost to our economy, on the other hand, is a permanent loss of

efficiency, because corporations will not be able to freely choose whether

to self-insure or to procure commercial insurance based on economic

considerations. Nullifying the deduction in the Kaiser case will create a

situation where an employer who utilizes a traditional insurance carrier

to provide workers' compensation coverage will receive a deduction while

a self insurer will not. Many self-insured employers who desire such a

tax deduction may indeed switch, either totally or partially, to a

commercial insurer. Logically, it may be more costly and less efficient

for the employer to obtain coverage through a commercial insurer than it

- 6 -
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would be for that same employer to self insure. The employer's deduction

for obtaining workers' compensation coverage from a corrercial insurer is

very likely to exceed that sane deduction it was permitted to ded.= as a

self insurer. Large companies, which can and now do efficiently self-

insure, will have a tax-motivated reason to behave inefficiently. This

result makes a mockery of Treasury's claim that revenue enhancement should

be based on tax equity. ;bat could be further fran equity than to

subsidize inefficient and high -cost commercial insurance by disallowing

deductions for all carpeting self-insurance funds?

Rather than further exacerbating the existing inequity towards self

insurers in the Internal Revenue Code, RIMS urges this Subcommittee to

consider-reforming the Tax Code to permit taxpayers who elect to self

inscre certain types of risks in addition to workers' corpensation claims,

the same tax treatment with respect to
self-insured reserves, as if they

had opted to purchase commercial insurance.

Congress, in permitting a deduction for insurance premium purchases,

recognizes that protecting an entity fran accidental loss is essential to

sound economic planning. Congress, similarly, recognizes the importance

of encouraging a stable funding mechanism through which claimants can

receive just compensation. Yet, under our present system of taxation,

the emphasis is placed on whether
insurance is purchased or the, risk

transferred, rather that on the quality of the funding mechanism.

There are many sound policy reasons for amending the Code to permit

a deduction for self-insurance reserving practices. From product liability

- 7 -
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to toxic waste, Congress and the courts have been enlarging the scope of

corporate responsibility in almost every area. This has not been without

ratifications. The greater the liability exposure, the higher the cost

of securing commercial insurance coverage, if such coverage is available

at all. These higher insurance costs are passed on to the ultimate

consumer of the insured corporation's products and ser,ices. Moreover,

the development of new products and services can be hindered because of

excessive costs of insurance coverages for new risk exposures created by

technological advances. Similarly, corporate funds are being devoted to

securing insurance coverage at the expense of much needed capital

investment. This, in turn, has a detrimental impact on the competitiveness

of American industry.

Given the demands of the courts and Congress, a viable mechanism for

self insurance is essential to deal with these enlarged loss exposures.

A qualified self-insurance program permits the corporation to lower

insurance costs which would otherwise be passed on to consumers. It

encourages the development of new products and services by providing an

affordable mechanism to insure against certain risks. It frees funds

designated for insurance purchase for much needed capital investment.

Most importantly, self insurance, in combination with the purchase of

traditional insurance, allows the corporation to secure the broadest

coverage at the least cost. Given these facts, it makes no sense to

exclude qualified self-insurance reserves as a permissible tax deduction.

As the reserves of the self insurer and commercial insurer serve the same

purpose and are subject to the same claim liability, there is no rational

reason for differentiating their treatment for tax purposes.

- 8 -
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RIMS is keenly aware that the Subcommittee is exa7ining all legislative

proposals with an eye towards revenue enhancement. "'ax Code recognition

for self-insurance reserving practices is not incompatible with this

goal. That portion of the cost which the corporation will seek to deduct

as self insurance would be lower than the deduction now obtained through

the purchase of insurance, because neither the prof)t nor overnere, of the

insurance carrier is included. Thus, a lower deduction would be claimed

by the self insurer than by his counterpart purchasing first dollar

coverage. In addition, the amount saved by the self insurer is added to

its tax base, providing additional potential revenue for the Treasury.

Moreover, wider use of self-insurance funding should enhance tax

revenues because fewer deductible losses are incurred by the self insurer.

An editorial in the trade publication Business Insurance thbv. 22, 1982,

page 8) stated, It is quite clear from the experience in the United

States that a company that pays its losses out of its own pocket in the

first instance is more serious about controlling losses than the fully

insured company." Companies that do self insure are aggressive about

loss prevention, because the losses are felt directly on the corporate

bottom line. Besides the tremendous benefit to social-I of fewer injuries

and losses, the fiscal impact on the U.S. Treasury is clear. Fewer losses

mean fewer deductions, and fewer deductions mean more tax dollars collected.

In determining how to implement an equitable tax policy for both

insured and self insured, RIMS urges the Subcommittee to consider the

comprehensive approach taken by Rep. Frenzel in H.R. 2642, introduced on

April 20, 1983. The legislation provides for a formal statutory arrangement

- 9 -
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w,nereby a taxpayer can comply with the Kaiser decision, but, in addition

to workers' compensation liabilities, it would encompass reserves set

aside for tort liability claims and fraud oi defalcations incurred by

financial institutions.

In order to qualify for the tax deduction under H.R. 2642, the loss

reserve funds must be set aside in:

1. A self-insurance trust which would b somewhat comparable to the

trust arrangement that presently exists under section 501(c)9

of the Code and is used to provide coverages for certain employee

benefit programs;

2. A standby trust supported by an appropriate surety bond or

letter of credit. This same approach was proposed in connection

with certain environmental liability programs by the Envinonmental

Protection Agency:

3. Affiliated insurers which are your so-called captives. H.R. 2642

wording follows the definition for affiliated insurers found in

the Federal Risk Retention Act; and

4. Unaffiliated Insurers - These are commercial insurers which

administer programs for the insured which contain substantial

elements of self insurance.

The test for tax deductibility under an affiliated or unaffiliated

Insurer's program would be directly related to premium. Under a trust,

it would be base6 on amounts determined in any reasonable manner that may

be acceptable to the Secretary of Treasury. The bill also permits amounts

Woo
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to be set aside based upon determinations rade by an independent and

qualified actuary or loss reserve specialist. The amount set aside may

also be based on an amount equal to 90% of what the taxpayer would have

to pay a commercial insurer for coverage of the tax-ayer's current

liability for self-insured losses. This amount would be determined on

the basis of a quotation from a licensed insurance carrier or brokerage firm.

There would be an annual recalculation of the liabilities covered by

the trust at the end of each year to determine the adequaOy of the

deductions. In the event of a surplus, the excess in the reserve would

be repatriated to the self insured and treated as gross income for tax

purposes.

If the trust approach is used, the taxpayer's ability to terminate

the trust is strictly limited. Termination is only permissible when:

1. The taxpayer has not taken a deduct'on for losses self-insured

through the trust in any of the five previous tax years;

2. There are no outstanding claims of liability with respect to

the risks the taxpayer self-insured through the trust;

3. The applicable statute of limitations has run on all risks

self-insured through the trust, or the risk is transferred to

a licensed insurer.

These stringent termination conditions are designed 'D protect potential

claimants by providing safeguards that the taxpayer will be around to pay

lois claims when they became due.
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In conclusion, RIMS urges thisSubcommttfe to consider the approach

taken in H.R. 2642 as a responsible solution to the needs of the public,

American industry and the United States Treasury. It would provide the

framework in the Tax Code for the Kaiser case to be Implemented with

certitude, consistency, and fairness by the Internal Revenue Service.

It would encourage the formation of sound financial arrangcrentS for the

payment of potential claimants. It would eliminate the dysfunctional

incentive to purchase potentially more costly commercial insurance to

obtain a tax deduction. Tbi would benefit the Treasury, as a lesser

deduction for insurance would be taken by the corporate taxpayer than if

it would have purchased carmercial insurance. It would simultaneously

benefit the business community, because it Would free capital used for

the purchase of ins..r.-ce t) meet vital operating needs and capital

Investment requirements.

A deduction taken fay contribut n. to a self-insurance reserve is

not an accounting abuse, but a recognition of economically sound and

socially important risk management and risk fin- cing techniques.

Risk and Insurance Management Society, Inc.

205 Eas', 42nd Street
New York, New York 10017
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Risk and
Insurance

qD1986 Risk end Insurance Management Society, Inc., All Rights Reserved.
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PREPAIuM INCREASE.'

MEL Maar=

o 28% had over 500% increase in premiums

o 18% had over 75% decrease in limits

o 17% forced to take claims - made coverage

71% expressed interest in group solution

MEEMESILOQIII2261Limisiun

o 26% had over 500% increase in prank=

o 22% had over 200% increase in deductibles

o 10% had over 75% decrease in limits

o 55% expressed interest in group solution

EVIEMEENLIELIEMELLINELLTM

o 37% reported insurance was "inavailable"

o 324 had over 75% decrease pit limits

o 44% report coverage was "highly restricted"

o 67% expressed interact in group solution
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B ASNOMSNMO

As irauranoe market oanditions deteriorated during 1985, the Risk and Ineur-
anos Hanagement Society (RD) became increasingly concerned that it should
have an active role in helping its ambers devise practical, long-term solu-
tion to their individual insurance problems. Internal discuesions at RIMS
resulted in the 'stabil:dont of an Ad Hoc Advisory °mittse to devise a
means by ranch RIM could provide assistance to autos. The Committee
members oicluded that saMS's proper and most effective role would be as a
sautes of informatIon, advice and informal support for its members' efforts
to camodcate to their morgisent and to :acilitats efforts to devise
solution.

The Committee decided to conduct a survey of RIMS members to determine both
the extant of the kimonos crisis at the conclusion of yearend 1985
renewals, and the =Oars' interest in pursuing alternatives to purchasing
insurance.

Tbe survey meats two Objectives:

1. To - ,otter information necessary for an analysis of the impact of
=not insuramm market conditions an irdividual organizations'
and industries' insuranoe programs. This will allow afters to
provide theireanagement with 'pacific data, and will provide data
to regulators, legislators and others.

2. To identify groups of organizations with common irsuranoe
problems, including general industry groups and geographic groups.
This permits eaters to better aconaticate in fomadating
alternative risk financing methods.

Tillinghast, Nelson & Warren, Inc, (Tillinghast) assisted RIMS in designing
the survey, to data, interpreting results and devising courses of
action. Tillinghast will also be analyzing the data to identify groups with
coon problems.

About The

RIMS designed a survey form which requested information about the conditices
encountered in dm most recant renewal of 12 commercial insurance coverages.
Specific questicer were identified for overage availability, cost, limits,
deduct-21es and t and conditions. The form also requested demographic
information _about each realm:dent, which was used for computing and evaluating
responses. A copy or the questionnaire is included an Appendix D. The survey
was mailed to 3,709 RIMS members an January 2, 1985. The results presented
here were developed fray the 1,176 responses received by February 14, 1986.

lisissollsoLED2C119

Firms aimed in size fro $1 million in annual revenues to $96 billion.*
Respondents are located in 46 U.S. states, the District of Cambia, and
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several Canadian provinces.. Ninety-five Canadian firms returned surveys.
Virtually every sector cs: the economy was represented. industry groups which
responded well inalude barks, hospitals, universities, oil and gas producers,
electric utilities, and retail grocers. In addition, many governmental
entities responded. A listing of the individual industry groups and their
Standard Industrial Claesifintion (SIC) codes is attached as Appendix A.

The survey results confine that the immmoanoe market has deteriorated
significently. This deterioration has afffected some lines of ireuranos and
some industry groups more than others. Pcw signs indicate that the situation
will improve soon - in fact, it may worsen in saes areas. They is also
widows that:

o insurance market conditions deteriorated rapidly and drastically
during and after the 4th quarter renewals in 1984. Premiums
increased rapidly, limits decreased, and retentions increased.
This deterioration continues to the present.

o Almost every coverage studied created a serious problem for insur-
ance buyers. In some lines, such as auto liability, only primuum
increases concerned respondents. Por others, such as
flood/earthqualoa (earthqake), coverage has been difficult to
Obtain, at generally insufficient limits. In some cases,
especially in umbralla/exoess and directors' and officers'
liability lines, adequate coverage and reasonable limits,
retentions, and premiums have been difficult, if not impossible,
to find.

o A surprising number of respondents inlicateri that they did not
purchase coverages: 12% for directors' and officers' liability,
24% for product liability, 31% for professional liability, and 35%
for erwiraruental imminent liability (ffi).

O The insurance market crisis has affected virtually all sector% of
the U.S. ecnney. Some industry groups such as government,
universities and hospitals have suffered much more than others.
Other sectors, .including general mersifacturing and wood products,
have nearly an many difficulties. Nervy others have faced
significant ummllems with respect to specialized coverages, such
as Ell, in the chemical and oining sectors, or professional
liability in construction and :financial institutions. Small and
large firms alike have emperisnced similar difficulties. Adverse
me-met conditions affected arldian firms nearly as badly as they
d 1 U.S. firms.

For ease of data tabulation, firms .ere placed into me of seven size
categories, with respect to revenues, sales, deposits or budget. These
were (nuMbers of respondents are indicatru 'n parenthesis): under $10
million (23), $10-$50 million (74), $50-$100 million (117), $100-$500
million (346), $500 million-$1 billion (188), $1-$10 billion (321), and
over $10 billion (44). 63 respondents did not provide financial
information.
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I. EAKSa>pslamimilggi

The survey results confirm that in net lines of coverage, availability,
premiums, limits, and coverage terms have deteriorated significantly. The most
severe problems pertain to the sudden and drastic change in limits and premiums
over time. All data tables are contained in Amendix B.

gimaseSVerilme

Four lines of insurance were examined with respect to change over time:
uorbrallaireaess (Table 1), directors' and off.oers' liability (D&O) (Table 2),
earthqUake (Table 3) and auto liability (Table 4). Areas demonstrating
significant dange over time have beer enclosed in a box. The teles Wm for
each quarter the percent of the respondents' renewals which experienced a given
change in premium or limits, or in the case of D&O, obtained a specified limit.
Ins cumber of cwpanies which responded to the appropriate emarve question
concerning dump in preeitmc, change in limit, or D&O limit is sham, as well.

Fmrthree lines, a significant shift appeared between 4th quarter, 1984 and 1st
quarter, 1985. Far D&O, limits purchases declined: 18% of the 4th quarter
renewals purchased limits of $1-$5 million, compared to 29% of the renewals in
1st quarter. For earthquake, premiums increased: 57% of the 4th quarter
renewals saw premiums increase less than 10%, =pared to 24% in the following
quarter. Premiums also increased for uebrellajexcass: only 4% of the renewals
in 1st quarter, 19'; had increases of less than 10%, compered to 20% in the
previous quarter.

These problems persisted throughout 1985. In urbralla/excess, 67% of the 1st
quarter renewals faced at least a 100% increase in prelim, and 10% faced at
least a 50% decrease to limits. By the 4th quarter renewal, 81% had this level
of premium increase, while 48% experienced those limit changes. Similarly, in
D&O, 44% of the 1st quarter renewal' had premiums rise at least 100% and 6% had
limits fall at least 50%. Hy the 4th quarter, 80% and 30% of the renewals
experienced those pcmdamcand limit changes, respectively.

To a certain degree, these problems have spread to other lines of coverage.
For ample, -*tile relatively few respondents indicated unusual trouble with
their auto liability renewals, there was a deterioratiaA over the course cf the
year. 16% of the 1st quarter, 1985 renewals saw premium increase over 100%.
This increased to 31% in the 4th quarter. Mile we do not expect this trend to
continue, it is indicative of the pervasiveness of rate increases.

otter Significant Problems

Many respondents indicate that they faced problems with other specialized
coverages. Problems ranged from "severe changes in premiums, limits or
deductible" to "cancellation" or "complete unavailability". 240 respondents
reported these difficulties with crime coverage, 136 with excess wurkera'
calpereation, and 124 wits fiduciary liability.

Otter significant 1.,:oblees affected a number of respondents. 17% reported that
their carriers required them to accept claime-eade coverage as a condition to

662
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obtaining umbralle/exoses insurance. 7% rep:a-tad that claims -made coverage
was required in their primary general liability insurance. Finally, 10% of
the respondents indicated that they were forced to =tail or change their
lousiness operatics because they could not find reasambla insurance coverage.
Many reported smelled expansions, diacantinued product lines, fewer
suppliers of needed raw arterials, and much more time, energy and money
devoted s insurance earkEirg, claims, defense and other expanses. Appendix
C provides :Amiss of some of the more notable oolmments respondents Made on
their surveys

Many resycndsnts appear interested in alternatives to purchasing commercial
insranos. 71% of the respondents indicated that they would like to pursue
alternatives to ocerercially purchased umbrelle/eacceas insurance, and 67%
would Woe to do so for ELL maracas. 'Table 5 contains a summary of the
interest of respondents in group solution for each line of coverage.
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o Availability: 41% report "Much Difficulty" or "Unavailable"; 12%

did not purchase.

o Premiums: 36% report increase of over 200%.

o Limits: 10% =port decrees. of over 75%; 19% reccrt decrease

tetween 25%-75%.

o Deductibles: 22% report increase of over 200%.

o Ctindltione: 36% report "Highly" restricted; 35% report "Somewhat"

restricts.

o Sectors particularly affected: all.

X. Probact Liability: 237 respondents. Liaits and deductibles were stable,

and premiums increased somewhat for sums rempondents. Availability of

reasonable =wraps presented problems, as conditions of ...wow became

more strict and several chose not to purchase it at all.

o Availability: 24% had Mamlledffioalty" in locating coverage, nnd

24% did not ',ache's.

o Premiums: 37% report increase of aver 100%.

r. Prof :animal Liability: 420 respondents. Premiums bcreased for those

resixndents finding coverage. Limits and deductibles were fairly
stable, tut coverage conlitians were fairly restricted.

o Availability: 26% report "KWh Difficulty" in locating, and 11%

report "Unavailable". 31% did not pries.

o Premiums: 29% report neon esse of over 200%.

o Limits: 35% report di:creams of over 25%.

o Sectors particularly affected: ocnstruction, financial bit/to:-

time, hospitals, services, governmental entities, universities.

G. Morimemaatel Impaiamet Liability: 585 respcsaimuts, Pew respudents

Lambed coverage. that inairanos was available carried much lower
limits, fairly hignw premiums and deductibles, and quite restricts:

auditions.

o Availability: 37% report "Unavailable"; 18% report "Math Diffi-

culty" in locating. 14% were not rammed, and 35% did not pur-

chaos it.

o Premiums: 36% report increase over 200%.

o Limits: 39% report decrease over 75%.

o Deductibles: 26% report increase over 200%.

11-2
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o Conditions: 44% report "Highly" restricted; 26% report "Somewhat"
restricted.

o Sectors particularly affected: chemicals, computers, wood
products, machinery, metals, mining, goverrmental entities.

a. bankers' Blanket Band: 399 respondents. Coverage appeared fairly
stable, although deductibles increased substantially for some.

o Deductible: 42% report increase over 50%.

o Sectors affected: Banking.

I. Property Demme: 1043 respondents. Pliny respondents report significant
premiss increases and curtailed coverage, and some found availability
was restricted. Limits and deductibles remained stable.

o Availability: 18% report "Midi Difficulty".

o Premiums: 35% report increase between 51% and 500%.

o Conditions: 30% report "Somewhat" restricted.

o Sectors particularly affected: retail grocers, governmental
entities.

J. Flood/Earthquake: 757 reepondents. Availability and limits wore
significontly curtailed. Some reepcmdents faced fairly steep premium
increases, although deductibles and conditions did not Change suds.

o Availability: 40% report °MUCh Difficulty" or "Unavailable".

o Premiums: 24% report increase over 200%.

o Limits: 17% report decrease over 75%.

o Sectors particularly affected: electric utilities, wood products,
mechinery, governental entities.

666
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max
=MIA& Ulegtegn

cAtIRD.Ef SIC Codes NMEW

Mining 1000-1499 50

Oil and Gas Refining 1311 44

Service 1382

Supply 2911

Construction 1500-1799 45

Food: Agriculture 0100-0999 96

Food 2000-2099

Tobacco 2100-2199

Textiles: Textiles 2200-2299 27

Clothing 2300-2399

Leather 3100-3199

Wood Products Lumber 2400-2499 73

FUrniture 2500-2599

Paper 2600-2699

Printing 2700-2799

Cnemialls: Chemicals 2800-2899 96

Oil 2900-2999

Rubber 3000-3099

Metals Stone 3200-3299

Metals 3300-3399 89

Metal Products 3400-3499

Machinery: Ma pinery 3500-3599 162

Electrical Equipment 3600-3699

TranspartationEqmiment 3700-3799

Instruments 3800-3899

Miscellaneous Marufacturinj 3900-3999

Omicuber 3573 15

Transit Services 4000-4799 62

Utilities 4800-4999 74

Electrical Utilities 4911,4931 43

hbolveals Trade 5000-5199 90

Rauail Trade 5200-5999 67

Retail Grocery 5411 23

Financial Institutions 6000-6999 120

Banks 6022,6025 43

Services 7000-7999 78

Hospitals 8062 31

Universities 8221 34

Other/Miscellaneous 8000-9999 60

Goverment N/A ___Q2
1,505*

Some respcmdents indicated more than one sector.
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ymbrells/Excess

Changes In Promise And Limits At lust general

Preoitme
Limits

Percent Inc
Percent Decrees*

less Than 10; 10-100; Over 100;
Ls less Thin 104 10-50X Over 50;

100% 0% 0% 1 100% 0% 0% 1

1st Otr

2nd Otr 0% 25% 75% 4 50% 25% 25% 4
3rd Otr 25% 13% 63% a 50% 13% 38 34th Ott 20% 15% 65% 20 63% 11% 26% 19

1st Otr 4% 30% (.7% 183 61% 28% 10% 1812nd Otr 4% 21% 76% 284 43% 31% 26% 2603rd Otr 4% 13% 83% 204 38% 31% 31% 2004th Otr 2% 17% 81% 313 30% 21% 48% 312
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pirectors. and OffIcere. Liability

Changes In Premlums and Limits At last Renewal

Premium

Percent Increase

listts

Duller Amount

Limits

Percent Decrease

Less Than 10X 10.100 fbar1221 1 111 115R11 06010Mi1 y11825011 Over WWI 0 toss Than 10% 10 50X ;ear 50X

19113

_I

._
1st Otr 29% 35% 35% 17 24% 26% 32% 111% 34 91% 0% 9% 22
2nd atr 88% 8% 4% 25 18% 4% 39% 39% 28 87% 13% 0% 23
3rd atr 79% 5% 16% 19 30% 9% 35% 26% 23 100% 0% 0% 18

4th atr 85% 5% 10% 20 24% 12% 36% 28% 25 90% 5% 5% 20

it Qtr 75% 4% 21% 21 4% 21% 50% 25% 24 90% 10% 0% 21

21d Otr 70% 10% 20% 30 5% 34 39% 21% 3A 83% 10% 7% 30
3rd Otr 57% 10% 13% 30 10% 17% 47% V% 30 87% 10% 3% 30
4th Otr 41% 30% i 30% 37 18% 11% 31% 40% 45 54% 5% 11% 37

1st Otr 21% 35% 44% 96 29% 16% 32% 23% 105 54% 10% 6% 93
2nd Otr 29% 36% 35% 106 29% 19% 26% 25% 154 572 25% 19,, 162
3rd atr 8% 20% 73% 142 32% 24% 27% 17% 138 62% 25% 13%1 120
4th Otr 6% 14% 80% 162 30% 23% 31% 16% 104 45% 25% 30%1 162
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Premium

larlhouake

Changes In Premiums And Limits At last Renewal

lImits

ATAnt Increase Percent Decrease

tees Than 10% 10.1001 peer 1001 am_apti_in gyer 50X _II_f

100% 0% 0% 1

_tun

01st OtrOtr

2nd Otr 100% 0% 0% 6 100% 08 0% 7

3rd Otr 60% 40% 0% 5 75% 25% 0% 4

4th Otr 67% 0% 33% 3 67% 0% 33% 3

1st Otr 67% 33% 0% 3 100% 0% 0% 1

2nd Otr 57% 29% 14% 7 60% 0% 40% 5

3rd Otr 75% 25% 0% 4 67% 33% 0% 3

4th Otr 57% 14% 29% 14 60% 10% 30% 10

_12113--
1st Otr 24%1 41% 34% 90 53% 25% 22% 87

2nd Otr 27%1 36% 38% 157 55% 20% 25% 165

3rd Otr 26%1 35% 39% 119 49% 19% 32% 119

4th Otr 28%1 34% : 38% 148 53% 20% 27% 172
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Auto Liability

StAIXIIAL21311111111htLAMLBS3Mta

Prmaiva

arrilltTD231M1

Lees

1224__

Ttsin 104 ISt1491 Over 100 %%

1st Qtr 0% 0% 100 1

2nd Qtr 100 0% 0% 2

3rd Qtr 0% 100% 0% 1

4th Qtr 364 80% 141 14

1

1st Qtr 45% 39% 16%1 116

2nd Qtr 28% 47% 25%1 185

3rd Qtr 20% 51% 29%1 123

4th Qtr 20% 49% 31%1 2451
TAble5

IntmaitInSroakulgt1GD
AM AL

A. Primary General Liability 39% 61%

B. thbrella/Dccess Liability 12111 29%

C. Auto Liability 24% 76%

D. Directors' & Officers' Liability 11211 45%

E. Product Liability 402, 60%

F. Professional Liability 11211 48%

G. PolluticEnvircomental 33%

H. Banker's Blanket Bend 30% 70%

I. Property Demege/Business Interruption 24% 76%

J. Flco4/Earthquaket 33% 67%
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Arai lab' l I ty

Easy to

Purchase

Somewhat Much

pifficult pifficulty pnaveilabit

Mot Renewed

w Carrj1L. Cancelled pot Purchased

A. Primary General Liabilitr 33% 39% 22% 2% 6% 6% SX

B. Uebrella/Eacess 1.16111111, 811 25% 64% 13% 13% 4% 5%

C. Auto Liability 52% 33% 11% 1% 4% 1% 3%

O. Directors. & Officers' Liability 24% 24% 36% 5% s% 7% 12%

E. Product Liability 2411 24% 24X 8% 6% 3% 24%

F. Pr sssss lonal Liability 15% 21% 26% 11% 9% % 71%

G. Pollutien/Environmental 6% 9% 18% 37% 14% 3% 35%

M. Mantor's Blanket Bond 24% 24% 12% 1% 2% 1% 2%

3. Property Dameto/ilusiness Interruption 38% 2% 18% 1% 2% 2% 3%

J. Flood/Earthquake 24% 20% 34% 6% 4% 3^ 11%

Rows do not sum to 100% because multiple responses were permitted.

Mai
Chance in roniumn

Inc I Inc I I Inc

Main ILLSainaz 1.10% 111.25 5.1120 iol-rool g01-500l over zool

A. Primary Senora' Liability 2% 5% 11% 215% 16% 14% 17% 5%

B. Umbralla/Excess Liability 1% 2% 2% 8% 12% 13% 36% 28%

C. Auto Liability 3% 13% 16% 36% 2% 16% 13% 2%

D. Directors' & Officers' Liability 6% 16% 5% 11% 9% 7% 10% 26%

E. Product Liability 13% 10% 22% 18% 13% 16% 11X

F. Professional Liebility 4% 10% 8% 19% 18% 12% 18% 11%

G. Pollution/Environmental 2% 17% SX 18% 12% 10% 20% 16%

N. Banker's Blanket Bond
9, 18% 13% 23% 13% 9% 11% 7%

I. Property Damage /Business Interruption 4% 8% 12% 40% 16% 9% 10% 1%

J. Flood/Earthquake 2% 15% 8% 26% 14% 11% 16% 8%
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Chanties in Limits

0 Dec eeeee Decrease Dec eeeee Decrease
insitm po Change 1-10% LLUL 26-50% ' 51 75% 76 100%

A. Primary General Liability 22% 70% it It 2% It 3%
I. Umbrells/E lability 4% 34% 3% 8% 19% 14% 18%
C. Auto Liability 18% 772 It it it it it
O. Directors. i Officers. Liability 12% 53% 2% St 12% 7% 10%
E. Product Liability 17% 62% it 2% 4% At 10%
F. Pro Alonel Liability 9% 54% it 2% 10% 10% IS%
G. PollutIon/Environmantal it 40% 2% At 10% S% 39%
X. canker's glanket fond 12% 76% it 3% St it 2%
1. Property Demag011usiness Interruption 22% 63% 4% 3% 4% 2% 2%
J. Flood /Earthquake At 46% 2% 6% 14% 9% 17%

change in $18/Deductible

Increase I

gnaw po chanat 1 -10% 51 100% 101 200% 201 5004 Over 500%

A. rrimary General Liability 1% 64% 2% At 9% 6% 8% St
I. Umbrella/Excess Liability It 78% It 2% 0% 3% 3% 3%
C. Auto Liability 2% 77% 1% 4% 6% S% 3% 3%
D. Di . i Officers. Liability At 49% 3% 7% 0% 7% 10% 12%
E. Product Liability 58% At At 10% 7% 8% it
F. Professional Liability 2% 59% it At 11% 6% 9% 8%
G. Pollution/Environmental 53% it St 12% 3% 13% 10%
X. Tanker's Slanket Sond it SI% it At le% 10% 10% 12%
I. Property Damage/Business Interruption 2% 62X At 8% 8% St 7% At
J. Flood,Earthquakt 2% SS% 3% 7% 10% 7% 7% 8%
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TIM, 10
conditions of Coverage

IMMO No Chervil Omeuhet Restricted IllohlY Restricted

A. Priory Goners( thibliitY 3% 46% 43% 7%

O. Umbrelia/Eeces liability 1% 29% 51% 19%

C. Auto liability 2% 66% 10% 2%

D. Directors. 8 Officers' Ail:ditty 7% 42% 35% 16%

E. Product Liability 61% 25% 14%

F. Professions( liability 3% 59% 27% 11%

G. Pollution/Environmental 2% 28% 26% 44%

N. canker's Blanket Bond 7% 71% 18% 5%

1. Property Demage/Ousqess Interruption 8% 58% 30% 3%

J. Flood/Earthquake 3% 62% 29% 7%
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APPEtCar c

Mann 2-1

This Ekhibit is a compilation of answers to the question "Have you been forced
to curtail or dhange your business operations because you could not Obtain
reasonable insurance coverage? If "yes", please elaborate in the "Additional
Comments" section below."

"Our engineers were going to form a subsidiary for design consulting. Engi-
neers Eli0 scratched that."

"Are avoiding =tracts for replacement of PCB contaminate( equipment if we
must assume liability for pollution exposure."

"Because of heavy workers' compensation awards and being a strict labor
leasing organization we have had to drop customers and will look at droppirr
cut of certain states."

"Fertilizer plants - ceased fleet operations for two
vehicle liability could be placed."

"Nave had to escrow funds over cancelled surety bonds
turn down potential customers who wanted performance
stunned at the difficulty to pawing our 1986 workers'

activiti
"CUrtail

es
transporting senior citizens and children
."

weeks until $5 million

and have had to
bonds ... we have been
comp.!"

to various recreation

"As a municipal goverrznent with very restricted revenue increases possible,
significant service reductions may be impossible to avoid as a Aire= result
of the (un)availebility of insuranos. Governments can not be risk seekers."

"Renewal of Umbrella Liability excluded over D 6 CVProfeesional Liability,
which was covered previously. Wank of one of our Research Institutes is
curtailed because of inability to obtain Professional Liability average for
work involving design of computer systems for industry."

"We have been unable to acquire any coverage for athletic participation (the
City's entire recreation program) or for the City's dame and water reservoirs.
This poses some real problems, since the City cannot stop providing water to
its citizens."

"One subsidiary cannot take "fairness opinion" business because we cannot find
an insurer willing to underwrite the risk."

"No real changes yet, but it is anticipated; our real estate portfolio is 254
hotels and we are attempting to sell these locations ASAP because of the
exposures."

"Assume considerable liability that previously was covered and hope to God
nothing happens."

1-4
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APPENDIX D

=ORME AVM:LAMM SORVEF

The Risk and Insurance Management Society, Inc. (RIMS) has retained the
services of Tillinghast, Nelson 4 Warren, Inc. to assist in the tabulation of
survey information. Tillinghast, Nelson 4 Warren, Inc., has agreed to
preserve in confidence any information disclosed to then in connection with
this survey, to use the information solely for the purposes of the survey, and
to return all documents to RIMS at the conclusion of the work. Individual
survey responses will be destroyed by RIMS upon their return by Tillinghast.

Meese retain a copy of the completed survey form.

Please retrial by JAMMU 20, 1986 to:

MISMASCH DEIMMENT
Risk and Insurance Management Society, Inc.

205 Mast 42nd Street
New York, N.T. 10017

616



I. Contact Infotmation

Names

Title:

674

Risk end Ingurume Namprnt SOCIOty, Inc.

Imeurrom AwellabIllty Sunny

Company Names

Address

Telephones (

II. General Information

A. Nos large is your organization? Please check the appropriate mOOSure (typically

retinues or gross alas, but deposits if a bank, budget if unit of government or

imivereitY, etc.( end give either the actual figure or en eatiaata for 1965.

A.1. 1885 ( I Revenues

( ( Bross Sales

I I Deposits

( Budget

Pilaw estimate tine total number of asptoyess in your organization (Include both full

time and pert-time mmployess).

A.2. 1985 employees*

B. Whet type of industry? In question 8.1, pima provide up to three 4 digit Standard

Industrial Classification (MCI codes which ere representative of your major octivitiec

es determined by the product, group of products produced or handled, or service

rendered. (If you use 2 or 3 digit cods, please provide that coded If your

organization does not have an SIC code, e.g. municipality, or s Canedien company,

please writs N.A.

8.1. SIC Coatis('

NNW provide one to three word description of each of your organization's three

primery functions, ..g. primary care hoapital, commarciel bank, clothing retailer, etc.

8.2. Brief descriptions
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(Continued)

In.UrSnC PrOOrt, 'Kn. In Ottoto for the covreg Wm the arkt pond' lion. you nov found during your emit rcnt rml,

(DI

71

Ar you In44444led
in sploring

131 (4) DecluctIbl (II 9
II)

Cat oro
121

ferilbilla_
Pretue
Mango)

Lett
l e_CitfL

Rtention/lin
11_223e

Conerg
Condi ti one

in I group
elution?

N. Other Property 1.( I Ens/ to Pu chess 1.1 )(looms@ 1.1 lincr 1.1 }doors/ 1.1 1 toproo.d I I No

(Platen specify) 2.1 I Itane Difficulty 2.1 Inn chong 2.1 Jr. clang Z.( Ira cheng 2.( I No Pang

3,1 1 Nash Diffloalty 3.1 Cup 1-101 3.1 Ilan 1-101 9.1 Cup 1-10 9.1 1 B(sethat ( I Ys
.1 1 llnevilebl 4.1 /up 11-50% .1 Ida, 11-251 .I luit 11-50% linstricend

Current limit; 5.1 I Not .riatd by 5.1 lop 51-1001 5.1 Idenn 22-60% 54 (up 51-1000 4.1 I Nighty

crrlr 1.1 (up 101-200% 6.1 Idoon 51-75% 1.1 Cup 101-20-5 lintricted

LOU rerrod 1.1 1 Co../ tti.) els. 7.1 Cup 201-500% 7.1 Idoen 76-10131 7.1 Cup 201-5001

Mi 7/1/64 1.1 lup over 5001 2.1 Cup over 5001

eyr 7.1 1 Did not porch..

11/. Iiicllnou Question/

A. Of th covrp listed beim. Orr indicate which oro posed serer probloto in 1626. Me would includ tenantltion,
or severe chenge in problem. limit. or doeluctiblo/1111Vrtention.

) husbornii,,t entire
I I inland Perim/tranit
I I ocean mar the argo
I I boiler and OChtnry

I I Oar rink
I I oscines orir' compennetion
I 1 Prsonnl Injury

.1 I hull

I ficblity
1 fiduclry liebility
) crime
I other (plasm PcifYI

complste

6. Hsn you town forced to accept oll-sea coverg 0 condition to obtaining gonorl liability Insuranoo pal Icy?

Primary/ 1 1 Yes 1 11b

Excess( 1 1 Yes I ) No

C. Her you teen forced to oirtell or (*lenge your Walter OPurtluu M..* you could net rftsonbl inourtsco notorie? 11 7.
lborot in N. Addition) Cournts action helm.

I 'fps I INo

Addi tionl Consentst
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Alternative Ptak financing_ FocIlItioo

Volvo intoreaced In contacting oaptib
pool end other ettorroti HOY financing fecilitfe Whelpowner, ohethr they are avoIlotde to Pravda

=ropey.. If you ore were of *op captives, pool., or otherkinds of etterootive fecllitioo, whICh now
oriot or ore InreIn0, pine. proeldo contact

information be.,

a. Nose of facility,

Contact **recoil

TI tie*

Contoct orosnitetIont

Addreeoo

ehooe noeber I

11, Pao Of focIlltys

Contact !mesons

Yitlee

Contact OrpOn.lotlohr

*001.001

Phorla hurler (

C. Noel of facility,

Contact porsons

Title'

Ontoct orgenisotIone

Add aaaaa

PhpJ nuobor

If you aero ony questioner Om. contact)

Ns. Anla gamodettir MN
Director of Rosoarch 0 Education

Mansomeet accioty. Inc.
206 6.1 46nd Stroot

Nor York, NY 10017

12121 216 -6212
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Mr. FLORID. Thank you very much.
To what degree are any of your constituent organizations think-

ing seriously or doing anything about self-insurance, risk retention
organizations, industrywide consortiums for self-insurance? Is this
something that is actively being pursued?

Mr. HEYDINGER. Very much so. In a lot of industries, in a lot of
our members, it is really the only choice they have. That is spur-
ring it.

The interest to reduce costs. And more importantly, I think the
interest not to become dependent on that industry that is going to
jerk you around every few years, there is a big emphasis for that.

Mr. Flom. Well, why would not the same problems that the in-
surance industry testified about in previous hearings, the same
problems we heard about today, which are the problems that
caused the indrstrys problem according to the industry, why would
those same problems not be ones that would be visited upon these
new mechanisms for providing insurance? Liability judgments,
things of that sort.

Mr. HEYDINGER. Right. Well, Mr. Chairman, that is an excellent
question, because they will. I mean, we are really stepping into the
shoes of the insurancs, industry. And I have to point out, we are
doing it somewhat reluctantly.

I know I have gone to my own management and asked for mil-
lions of dollars in the last few months to contribute to some of
these self help groups. And I have been quick to point to them that,
you know, we are really becoming risk bearers ht.re, and that we
face these same things. And the influence of the tGrt system cer-
tainly is going to be directly imposed, whereas maybe it was indi-
rectly before, upon us.

I would hope that the reason that we can convince our manage-
ments to do this is that we are tryir g to learn thf Lemons from the
industry. We are trying to come up with that discipline, trying to
come up with agreements and contractual relationships that say
what they mean and would hold up in the court's eye. But quite
honestly, it is scary. I mean, it is new.

Mr. FLORIO. Might it be that, particularly in light of some of the
discussions that we had with the previous panel, that the expertise
that would be contained in Hallmark, in terms of assessing its
risks growing out of the uniqueness of your business, whatever the
unique risks are of your business, might be able to be better judged
by underwriters in a risk retention group or self-insurance mecha-
nism that you would part of, better than a more generalized insur-
ance company effort that may not have the specialized risk analy-
sis capability that you do in-house? Is that a legitimate

Mr. HEYDINGER. I Clink it is a valid point. I think what is going
to make them work in the abort term is that we are not doing
these things to get cheaper insurance. Because the couple that we
have participated in, we find out that wl,en the underwriters do
their thingand they know more about us than the commercial in-
dustry does normallythat the rates are very signii:cant.

The real test of these organizations is going to be, if the soft time
ever returns again, have they got them structured so that they do
not fall into some of the underpricing traps that the industry has.
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Mr. FLosio. Let me just ask a specific question about an area.
The statement that you have submitted indicates thatthere is a
statement, rather to EPA, that your organization submitted, put-
ting in quebdon whether the courts in environmental matters have
gone to liberal extremes on the question of pollution coverage. And
you have characterized the absolute pollution exclusion in the ISO
form as a classic case of overreaction.

Can y elaborate on your opinion that somehow it has not been
wild judicial decisions that are the cause of the environmental
problem?

HEYDINGER. Well, we are saying that there are two types of
el.iironmental exposures. There is the long-term gradual exposure,
and that has been measured by EPA at a number in the billions
that exceeds the capital and surplus position of the whole insur-
ance industry.

We would agree as buyers, that probably is not the insurance in-
dustry's role to assume today the ills of 30 or 40 years. Put all of us
have these exposures to that sudden and accidental accident that
could take place.

I mean, you cannot have a little scientific lab with some of these
glass vials without the exposure of something dropping on the floor
and getting into a drain and causing you an environmental prob-
lem. And that is the part of the exposure that we think that the
industry, rather than walk away from, can really measure and ex-
amine, and write a policy and set effective rates.

Mr. Flom. Mr. Slattery.
Mr. &Arnim. Mr. Heydinger, well, I really appreciate your testi-

mony today. And I do not know that I have any specific questions
for you other than to commend you for what I think was a pretty
well balanced approach to this problem, recognizing that there is
sufficient blame probably to go around.

The insurance industry has some responsibility to bear in this
area, as do Government decisionmakers, certainly at the State
level and probably at the Federal level with respect to what we do
with tax law and fiscal policy and other things that affect the in-
surance industry.

So I appreciate your testimony.
Mr. HEYDINGER. Thank you.
Mr. &rnim. It was good to have you here.
Mr. FLORID. Let me just raise two last points.
First of all, express my appreciation for your detailed analysis in

your statement in raising points of concern that you have about
the claims-made form. You went into detail on a number of very
crucial policy questions, and that is very helpful to us.

The last question I would like to ask is, to what degree are you
concerned about insolvencies in the insurance industry and the
prevalence of so many problems in problem companies as was testi-
fied to by the previous panel, and the apparent absence of some
sort of a safety net system across the country?

Mr. HEYDINGER. Well, I am greatly concerned, I guess would be
the briefest answer. We are obviously not as close to those carriers
and that industry as the previous panel, so we rely a great deal on
them and others, statistical review firms and that. And that is our
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best source of information, and we have to react to what we be-
lieve.

So it is very difficult to be picky though when you have got a
very contracted marketplace. I mean, we are dealing with carriers
that are on those early warning lists, and trying to stay in tune
with some of these previous panelists to get some early signals of
whether that continues to make sense.

But, you know, you have to take what is out there. So we are
greatly concerned, because at the end of the day, you know, that is
when that contract comes into play is when the claim comes home.

Mr. FLoitio. Let me just say that this aspect of this whole ques-
tion, this question of insolvencies, the question of the fragility of
the whole industry has come as a great surprise to me as a result
of spending the last 4 months going into depth. I do not think there
is any mass appreciation out there L 9 to the existence of that prob-
lem.

And to this point, nobody has legislated away the business cycle.
And therefore, the presumption being that at some point, if there
is a downturn, you are going to be talking about a lot of insurance
industry participants going under with no mechanism around.

We have talked a lot publicly about the banking problems. I
think there is a general awareness of the problems associated with
the banking industry. But I do not even think there is a general
awareness of the problem that is associated ss ith the insurance in-
dustry that the insurance regulators know about, some who read
trade journals may know about, but I do not think the American
people know about.

And it seems to me almost inevitable that the next business
downturn, you are going to have a great shaking out process in this
industry, which is going to be very disruptive.

Mr. HEYDINGER. Generally, the amounts available in those guar-
antee funds would not be sufficient for the large commercial con-
sumers to afford any kind of protection. Normally, we carry deduc-
tibles in the level of the limits that are available there.

Mr. Fwaio. Let me express my appreciation to you for your par-
ticipation and thank you very much.

Mr. HEYDINGER. Thank you.
Mr. Floaio. If there is no further business to come before the

committee, the committee stands adjourned.
[Whereupon, at 1:10 p.m., the subcommittee meeting was ad-

journed, to reconvene at the call of the Chair.]
[The following letters and statement were submitted for the

record:]
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February 14, 1986

The Honorable James J. Florio
Chairman

Subcommittee on Ccmwmirce. Transportation
and Tourism

U. S. House of Representatives
2322 Rayburn House Office Building
Washington, D.C. 20515

Deer Mr. Florio;

1 /'

NATIONAL ASSOCIATION of
CASUALTY & SURETY AGENTS

Government Atfaxt Offer
400 Pennsylvania AVM*

SU* 211
Wasemetan. D C NOW

f2021 5474616

The National Association of Casualty and Surety Agents (NACSA),
a trade association representing sum. 300 of the nation's leading
commerciel property/casualty insurance agencies and brokerage firms,
shares your Interest in the current market problems confronting the
property/casualty insurance industry. Availability and affordability
of businesS Insurance has become a serious concern, nationwide It

is certainly en issue which we as en industry cannot ignore. Rather,
NACSA believeS we must face our problems and their Solutions head on.

NACSA views this market crisis from many different angles. It
is complex andeulti-faceted. As there is no one cause, there will be
no one solution. Some solutions will be found in the short-term, but
the major solution to the liability insurance problem in our view -
tort reform - will oniy come over the long-term since reforms of our
civil justice system have historically taken a substantial amount
of time to enact.

NACSA, as you know, is comMittd to the free enterprise system
,nd to state regulation of insurance. We want in place a fair and
equitable insurance system which can operate et a profit for the
majority of consumerS, business or otherviSe who are in need of the
fonanciel protection that insurance can provide. We believe that )ur
private sector system has over the years served our nation well, but
letly, few cracks in its foundation have surfaced. and they have
weakened its ability to provide enough capacity to meet consumer demand
at affordable priced.

In the short-term, state regulatory reforms, coupled with the
financial recovery of many insurers and their reinsurers, will resolve
mane of cqr market nroblems. However, some long-tail and long-latency
ta00110 eMeOlufee will not receive relief without tort reform.

urn mr.pe...iv
In the Interest of not wanting to repeat comments already SubmittedDelOnX.M.1114/100.

A.A.4 to your Committee,
I would like to close by attaching a bullet summary

cmilmOn ~Irony..IMMO of NACSA's view of the insurance problem. the outline addresses both
its causes and its solutions. As you can see, what we are dealing with

conwainfroar.m.a...401116.. is a cOmplicted problem; consequently, no "quick fix" solutions will
result In a cure.

41 ANICOurlet

NACSA would appreelat your making this letter and its attachment
a part of the formal hearing record of this Committee. We would like
to continue to be of assistance to you and your Committee as you continue
to examine thin Issue.

667

Sinc sly yours.

Jo Albert Drux
Executive Director
Government Affairs
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UNDERSTANDING THE CURRENT LIABILITY INSURANCE CRISIS -
ITS ROOTS AND ITS RESOLUTION

3

1 ./-
NATIONAL ASSOCIATION of
CASUALTY & SURETY AGENTS

Government Aff taS Office
600 Pen nsykama Avenue 5 E

Sude211
VVashmgIon DC 20003

(202) 547 -6616

JOAN ALBERT OREM

EXECUT I VE DIRECT (R

OCIVERNW NT AFFAIRS

Summary of Some of the Root Causes of the Current Liability Insurance Crisis

A civil justice system which is out of control, creating an inability to
determine actuarially sound pricing or to reasonably predict loss

Overall operating loss on the Property/Casualty (P/C) industry of S3.8 billion
in 1984 and an estimated operating loss of $5.5 billion for 1985 (These figures
do not take into account tax refunds or capital gains. For example, in 1984.
the industry had a nominal gain of a $1.5 billion profit after taxes, equalling
less than 3% return on equity.)

The last five years of P/C industry's cash-flow underwriting practices

Unexpected retroactive liabilities created mainly by federal laws, i e ,

CERCLA, RCRA, the Motor Carrier Act of 1980, etc , forcing the P/C industry
to pay claims on risks for which no premiums were collected

Msjor losses experienced by reinsurers causing drastic reductions in reinsurance
availability, putting further strain on insurer capacity

Reduced Insurer sui plus due to unexpected losses in investment income and high
awards from unexpected losses

Summary of Possible Short-term Solutions

Cost-based underwriting

Short-term restrictions on underwriting of most business insurance to enable
financially troubled insurers to recover from cash-flow cycle and to regain
their financial strength by replenishing their reserves and surplus

Market Assistance Programs (MAPS) for liability lines other then those considered
to be uninsurable, e., asbestos abatement contractors' liability and pollution
liability

Use of NAIC approved c1L.ms-made versus occurrence forms for long-tail, high
risk exposures due to the unresolved problems of the current tort system

Enactment at the state level of reasonable state regulator-5 for mid-term cancel-
lations, mid-term premium hikes, renewals, prior approval of rates, and blanket.
uniform withdrawals from full lines of business, i e , day care centers, municipal
liability, nurse midwives, etc.

(OVER)
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Summary of Possible Long-term Solutions

Reform of the civil justice system, i e

caps on non-economic awards. 1 e pain and suffering awards and
punitive damages

limitations on "deep-pocket" liability standards such as strict, and
joint and several liability

-incentives for settlements and structured awards

parameters ,laced on municipal liability, including but not
limited toe redefining of sovereign immunity standards

limitations placed on attorneys' contingency fees

clearer lines established between actual causation and respon-
sibility resulting from a need to get a handle on who is respon-
sible for long latency exposure and for how much

enactment of a federal product liability tort reform statute

Summary of What are Not Long-term Solutions

Forcing insurer participation in insurance mechanisms such as Joint Under-
writing Associations (JUAs) because they only mask the problems instead of
addressing the causes

Establishing assigned risk pools for they again only mask the problems b,
dealing with the immediate availability problems but do not address the cause
nor do they encourage loss prevention by insureds

Over regulation of insurers, i.e.

mandat.ng rates or capping premiums

restrictive reinsirance regulations

making insurers operate as a public utility

Repeal of the McCarran-Ferguson Act, the insurance industry's federal antitrust
exemption

Federal Regulation of insurer marketing practices and raiemaking

For further information contact Joan Albert Oreux. Executive Director. Government
Affairs

February, 1986
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COPPUS ENGINEERING CORPORATION

P 0 PDX 57 WORCESTER MA 01513 USA TEL 617 / 756 6391 TELEX 920A2A

DONALD E HARE, reespea

January 3, 1986

Cnngressnan Jnseph D. Early
34 Mechanic Street
Worcester, Massachusetts 01608

Dear Joe:

Althnugh I believe we are one of the larser corporate constituents In
vnur district and regrettably one of a dwindling number of nld line "smoke
stack industry" hard goods manufacturers, I think vou will agree it is only
in very rare instances we seek vnur assistance or cnnmunicate on key issues
-- perhaps to our mutual detriment. Fonefullv the restraint we have
exercised in the WIRE will lend greater credence to our pleas and make our
Present call for help better heard.

At the moment, we have a huge problem facing us and our Peers, both
large and small. To give it a relative ranking, if a typical prnblem on
which we might seek assistance was graded on a wale from 1 to 10, it
Probably would deserve a 2 or 3 rating: the issue or crisis at hand
deserves a 9 or 10! Bert we are referring to the problem of costs and
availability of liability insurance coverage.

Although vou night quickly react with a "why concern me shout
insurance and claim issuen9" as heing nnt in the national legislative
Province, the crisis and the impact nn Critmlus and virtually every other
manufacturer in von:- district is so monumental that it is unquestionably a
national issue. Why? Because it translates intn lobs, into Profits (tax
revenues), and into investment levels (future tax revenues). For Cnvpus,
this year the increased cost of product liability insurance coverage is
going tn mean we can ompinv 10 to 12 fewer empinyees. Not in order tn
increase our profits, nnr because nur sales are declining (they're nnt),
but in nrder to stay even while our nrnduct liability insurance costs
skyrocket!

Rased on present estimates (we c.An't even nhtain firm quotes vet). our
premium for our insurance year frnm Frhruary 1, 1986 tn January 31. 1987
will (fnr less coverage and with a higher decJctible) rise from slum°
in 1984 tn $217.000 in 1985 to an estimated 5700,000 in 1986.

690
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Congressman Joseph D. Early
Januar, 3, 1086 Page Two

So that we don't give You an inaccurate snapshot of the sltsation.
here is a table of our coverage and premiums

Year Coverage Premium

1982 815,500,000 S 69,000
1963 515.500.000 f 55,000
,0,54 520,500,000 5107,000
PIPS 820,500.000 5217,000
1°86 S21.000.000 8'00.000 (est.)

An obvious question at this point Is what has been the nature of Our
claims history' 1,e think it has been very good Adaittedli, Coppus'
carriers have incurred costs and had to defend claims and make settlements.
In fact, CooPUS has had nine claims since 1966 demanding a total of
S17,874,000('). Five of these claims have been settled for a total of
$21.,000 and four remain open Fe think we have strong defenses related to
the four remaining.

You might also ask. are we "buying right". We are buying coverage
through the largest insurance brokerage firm In the world, who we feel has
done an exemplars loh it placing our account with suitable carriers. We
don't believe real opportunity presently is available to us at
substantial:y lower costs from appropriate carriers.

To provide you and your staff some backgroura on the issues, I have
also enclosed some material received currently from Associated Industries
of Massachusetts and the Kational Electrical Manufacturers Association (our
national trade association).

What do I think You can do,

First. I think national legislation limiti, g the time for filing a
claim after the manufacture (or first sale) of the allegedly defective item
or the provision of defective cervices or the taking of action allegedly
causing harm must he instituted. A reasonable time frame would he two to
three years or, at A maximum, five years. For over 50 years as the courts
have allowed in at least one cage.

Second, I think legislation should prohibit damage claims related to
equipment altered without the manufacturers' authorization and/or used in
violation of manufacturers' surmises or instructions provided at the time
of sale.

Third, I think legislation should limit the fees collectible hi
attorneys in damage cases to some reasonable percentage and to prohibit
contingency fees. The Fall Street Journal ,ported the other day that the
legal fees in the Johns-Manv11le asbestos cases were estimated to he 11
billion. This is obviously SI billion not going to the agerle'ed, never
mind the logic that says that we should Penalize someone for his ants which
later, and only later, are determined to he damaging.

Fourth, we believe a realistic rut finite legislated cap limiting the
amount payable 4 1 both death cases nd for "pain and suffering" has become
a necessity.

There is no question in my mine toat a large part of the problem
emanates from a general Public attitude currently supported by our Judicial
system that permits the filing of huge claims, the processing of them at
tremendous effort and expense and the levying of monumental Judgments -- in

many cases against those marginally responsible (if at all) on a "they can
afford to pas" basis The cruel tr, is the situation has potter out of
,,,d and we all are going to paw too much one wan or another Ultimately,
the rection must come from a change in public attitudes but, in the
meantime, we desperately need some limits on the system This is where You
and sour colleagues :an help

Sincerely,

6
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LAW OVTICCS

DEANE, SNOWDON, SHUTLER & GHERARD1
1607 NEW HAMPSHIRE AVENUE N w

WASHINGTON D C 20009
(202) 462 055

February 20, 1986

Mr. Paul Joffe, Esq.
Legislative Counsel
Subcommittee on Commerce,

Transportation and Tourism
151 Douse Office Building
Annex 82
Washington, D.C. 20515

Dear Kr. Joffe:

C TCR tC000CC5
OOCA C CAINCA00

CCA/AACL

JACKSON C

COLIWATAAT

I am writing and submitting comments on behalf of the
Coalition of Automotive Associations (CAA), to be included as
part of the record of the hearing held by this Committee on
February 20, 1986, concerning the cost and availability of
liability insurance. CAL is a trade association comprised of
over 2,100 small businesses which manufacture and distribute
aftermarket parts and accessories for motor vehicles.

It is an undisputable fact that there is a current problem
in the marketplace in finding affordable liability insurance -
if such insurance still exists. The problem has quickly evolved
into a crisis which is affecting numerous industries and
professions. Unfortunately, small businesses seem to have been
hit the hardest. Over the past two years, many of our members
have found that product liability insurance, at any price, was
wholly unavailable to them and the/ have been forced to continue
in business without the insurance protection which is essential
to provide for the reasonable recovery of legitimate consumer
claims. Still more of our members have found that the levels of
insurance available to them have decreased from $10 million, to
$5 million, to $1 million, and now, $300,000 in aggregate claims.
Even though insurance is available to them, the levels are such
as to render the insurance essentially meaningless. For those
who are offered coverage in amounts approaching $300,000, the
premiums have increased to $25,000 to $50,000 per year where they
had been previously averaging $2,000 to $5,000 per year for
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DEANE, SNOWDON, SHUTLER & GHERAHDI

Mr. Paul Joffe, Esq.
February 20, 1986
Page Two

$5 million in product liability coverage. The remaining few of
our members who have been successful in retaining reasonable
limits of liability coverage have experienced increases in
premiums of 300 to 1,000 percent.

It appears that there are several factors which have
contributed to the current situation, such as the descent from
high interest rates of recent years, the withdrawal of national
re-insurance groups outside of the United States, and the general
litigious character of American society. While it is not
precisely clef.- how to remedy the situation, it is obvious that
something has to be done. The impact on the business community
has been devastating. Companies have been driven out of
business, prices of consumer products have sharply increased and
injured consumers with legitimate claims are frequently finding
that those who might be liable have no capability of compensating
them for their losses due to their limited assets and lack of
insurance coverage.

A part of the solution for dealing with this exploding
Crisis is to provide a tort liability system which has more
predictability and certainty than what currently exists.
Historically, obtaining liability insurance was a relatively
simple task since liability claims could be accurately projected
based on past experience, which provided a predictable basis upon
which to establish premiums. This was capable of being done
because it was known that the standard for liability would be
based on negligence. Although negligence was defined by state
law, and there obviously were some d!Zrerences among the various
state laws, the rules for defining what would constitute
negligence and the consequences of that negligence were
reasonably ascertainable in a given state. Within the last
couple of decades, however, there have been creative new theories
under which compensation has been awarded to injured plaintiffs.
Courts today appear to be placing more emphasis on the relative
ability of plaintiff and defendant to absorb the consequences of
defendant's activity than on the defendant's culpability. This
is apparent with the increased use of the doctrine of strict
liability. This evolution of the tort system was accompanied by
a dramatic increase in litigation, including large awards for
punitive damages and for non-economic losses. CAA strongly
supports the action taken by the members of the Senate Committee
on Commerce, Science and Transportation in the area of product
liability reform. Their proposed uniform federal product
liability law will hopefully restore the predictability and
certainty of tort liability to allow small business to once again
obtain affordable and adequate insurance coverage. We request
that members of this Committee support similar legislation which
may be proposed in the House.

We applaud this Committee for addressing the problem of the
cost and availability of liability insurance and request that the
members take Action to effectively remedy the situation. We
appreciate having the opportunity to comment and look forward to
:ommittee action addressing the serious problem which has arisen
i. the insurance market and detrimentally effected the entire
business community.

Sincerely,

J9H RUSSELL DEANE III
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STATEMENT BY

WILLIAM M. QUINN

AMERICAN SUPPLY ASSOCIATION

Mr. Chairman: My name is William M. Quinn of Memphis, Tennessee. I am

President of General Pipe and Supply Company and Chairman of the Government

Affairs Council of the American Supply Association. ASA is the national

trade organization for the plumbing-heating-cooling-piping industry, most

of which are small, family-run businesses.

As a plumbing-heating-cooling-piping wholesaler and officer in my

national association. I have had considerable discussion with business

associates and fellow wholesalers on the alarming increases in insurance

premiums and reductions in insurance coverage that have occurred nation-

wide. We can provide a vast body of anecdotal information on businesses

that have experienced huge increases in liability insurance premiums, that

have been denied coverage or face termination of their policies. that have

been forced to self-insure and thereby jeopardize assets that have been

accumulated over several family generations, or that will simply go-out-of-

business rather than face continued risk or depletion of their businesses.

We are confident that the committee will receive these kind of examples

from the witnesses called before you today, not only from my own state of

Tennessee but from throughout the nation. Stories of the calamity in

insurance protection abound and plainly illustrate the crisis facing small

businesses today.

For its part. ASA has attempted to gather data from throughout its mem-

bership and quantify those results in a manageable form. Our results come

from over two hundred wholesale businesses located throughout the 50

states. The response from our members confirms what we have heard indivi-
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dually and duplicates the experience of many other hard-pressed industries.

The results can be summarized as follows: a large majority of ASA members

indicated that they were experiencing substan:Aal increases in premiums in

Commercial auto and truck insurance 86.3Z

Property and casualty insurance 78.8%

Product liability insurance 76.9Z

Further, for officers and directors liability insurance (which only applied

to 40Z of the responding companies, due to the nature and size of our

businesses), 61.5% of our respondents experienced increases. The median

increase in premiums for all types of coverage was 50%.

In recent years, we have taken a particularly close look at product

liability coverage, a problem which is illustrative of trends throughout

the insurance industry. As wholesalers, we are product sellers rather than

manufacturers. In most instances, we function as a distributer, in the

truest sense of the word. We have little to do with the product beyond

transportation, storage and sale. Only under unusual circumstances do we

become involved in any transformation or assemblage of a product during the

period that it is in our control. Yet we are being sued, and less fre-

quently held financialliaccountablr, for harm that has resulted from the

use of that product. This we attribute to our legal system, which employs

a Robin Hood mentality to compensating victims. The logical progression
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and application of product liability to our industry was recently noted by

John McDonald of the Brock-McVey Company of Louisville, ASA's former

President and Chairman of the Board. McDonald notes insurance industry

statistics that most accidents occur in close proximity of the home. Of

these, the vast majority of injuries occur in the bathroom, where, in turn,

a vast majority occur in the shower or tub. In this illustration, McDonald

is being somewhat facetious, but only to a point and his conclusion has an

increasingly ominous ring to our members. In a no-fault legal environment

where plaintiffs and juries look to the availability of funds for a

judgment -- the so-called "deep pocket. -- plumbing-heating-cooling-piping

wholesalers can expect increased exposure and a continuing upward spiral to

premiums. Manufacturers, wholesalers and contractors know that, irrespec-

tive of provision for safety devices, a danger that has been known to man

for centuries -- getting in and out of the tub -- can become the legal

cause of action that drives our members out of business in the 1980s.

In our survey, plumbing-heating-cooling-piping wholesalers first point

to the symptons -- higher premiums -- but time after time mention the root

cause of the problem to be the legal system. It is this problem that we

seek to address: reform of the tort system. We well understand that there

are elements of this task tnat appropriately should be assured et the

state-level. However, this is a national problem that spans states' boun-

daries and permeates all of interstate commerce. It is a national small

business issue, a commerce issue, a judicial issue and an economic issue.

696



We urge your committee to move past the symptons of this crisis -- which we

join other national organizations in reaffirming as exactly that, a crisis

-- and take a comprehensive look at how Congress can appropriately reform

the tort system. We will have specific recommendations as you move ahead

with your deliberations and look forward to working with you towards a

solution.

Our survey results follow and, with the permission of the Committee,

are incorporated in our testimony.
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1. Has your company experienced substantial premium increases with your
liability insurance coverage?

a. commercial auto and truck

yes 86.3% no 13.7%

% increase 50%

b. officers and directors liability:

yes25.5%no13.6%does not apply6o.7%

% increase 50%

c. property and casualty:

d. pollution liability:

e. product liability:

f. other:

yes 78.8% no 20.1%

% increase 50%

yes. 1.7% no 6.8% does not apply .221%

increase

yes 76.9% no 23.1%

% increase 50%

2. Do you consider product liabi ity to be a problem for your company?

yes 55.7% no 44.3%

If yes, how serious is the problem/

extremely 27.8% very 28.7% somewhat 43.3%

Why?

3. What are your present liability insurance limits? $ 2,000,000 (median)

Additional comments:

Please Return To: American Supply Association
Government Affairs Office
1919 Pennsylvania Avenue, Suite 300

Washington, D.C. 20006

698'



696

2. Do you consider product liability to be a problem for your company?
Why?

Claims on the increase

Court judgments must be capped - attorney's fees must not be
contingent on judgement

We have very little control/we should have more.

Being a division of a Fortune 500 Company, we are considered
having deep pockets. Many suppliers do not have adequate
coverage.

We have been named in suits for things we have no control
over.

It's passed on to manufacturers - but our insurance cancels.

Potential financial liability.

High premiums; thin to non-existent product markets; unpre-
dictable legal environment.

We get sued along with the contractor who installed job and
the manufacturer. This is happening.everytime a modest
amount of damage is done by a poor installation in the field.
Attorneys are having a field dayl

As a packager of valves and activators, we are caught
min-between' the two principal manufacturers. Due to rising
costs, we were forced to reduce coverage by 1/2 this 1986;
i.e., from $3 million to $1.5 million

Never sure of some potential uncovered liability

We are named in lawsuits caused by our vendor's goods.

We sell products that can be dangerous if misused or
mishandled.

We do not install but in a lawsuit we would probably be sued.

Even though products are delivered in manufacturers cartons,
any legal action includes distributor and therefore we must
defend ourselves.

_ .
Underwriting is disregarded and company raised premium just
to raise the premium.
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Never know what the court will allow.

Unfounded lawsuits.

lawyers

Do not believe we should have to take it. We only serve as
distributors.

Defense costs.

Too high. for a wholesaler is only the middleman.

Ability to tender a manufacturer for defense.

Possibly could find ourselves not being able to insure for
the catastrophe and have our business lost through a. suit.

litigation and documentation consume vast amounts of time -
heavy research task.

All these lawsuits and very costly settlements and legal
fees.

We are caught in the middle and our executive exposure keeps
premiums high.

Present philosophy in courts/Import Products

With the size of the current awards - one suit which pre-
viously was minor could bankrupt us.

We are small and a large award could wipe us out.

The problem is simply the cost. We do not feel we have very
much exposure but cannot afford to be without it.

When a suit is filed, all are included, liable or not.

Because we have not experienced any serious product liability
claims.

Public awariness increases risk. Problem not extreme because
we represent quality manufacturers.
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Additional Comments:

We secured substantial premium savings in 1985 by getting
bids on our coverage. However, we do expect substantial pre-
mium increases in 1986, even though we have filed no claims
in 1985.

Product liability suits have become the legal out for the
'careless - inept - ignorant and greedy' product abuser.

Could be one of ASA's greatest accomplishments if it could be
instrumental in contributing to some control over this very
serious insurance problem.

Our extended use of printed disclaimers, on our invoices on
warranties and liability, have greatly our insurance
problems. (At least according to our Insurance Company).

Vehicular insurance is almost unaffordable to a small company
with 15 or so units.

Insurance co.'t are becoming too expensive to be practical.

Taking competlve bids has kept our insurance costs pretty
much der control.

Totally agree that governmental action is a must as these
costs make U.S. companies totally uncompetitive and seriously
jeopardize profitability and corporate existence.

All American manufacturers have product liability policies
which relieves our responsibilities.

All insurance costs going up! This time of year when policy
becomes due is a bad tine to have a survey - increase yet
unknown and what to do about that anyway - insurance is prac-
tically uncontrollable! Switching carriers is about impossible
especially at this time of carriers refusing to cover/quote,
etc.

We have noted substantial redefinition of limits and ex :lu-
sions. Premium pay schedule has been accelerated.

We expect some problems in cost and coverage with insurance.
Presently we do not have a problem because we are on a 3-year
package policy and it is not up for renewal until Spring
1987. This product liability issue is getting way out of
hand. Something must be done.... We had one case in 1985
and it was settled out of court for a small amount (should be
nothing) but the legal fees and all the lawyers involved were
terrible.
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Being wholesale and distributor, it comes up rarely - hard to
show negligence on our part.

1986 coverages will be adjusted to economic considerations
including self-insurance.

We have one suit (truck accident) pending now asking $16
million that we feel a few years ago would have been settled
for under $25,000. This case will bankrupt one branch if not
settled under $3 million.

Rates should be controlled by legislation.

Additional insurance was too expensive, plus our insurance is
scheduled to go up again in 1986 by 40$.

Congress needs to set a limit on the amount of awards by
juries. Awards of 6illions of dollars are very unreasonable.

We had to reduce our umbrella limits because of cost
increases.

It is imperative that we have legislation to base ceilings on
claims and related costs - legal, medical - to bring down the
100$ loss incurred by the insurance industry.

Thee is no logic that we responsible for products which we
do not change or alter.

No product liability insurance on imported products.

Anything that can be done to bring the costs back in line
with reality will be appreciated. This situation may not get
worse next year but, I have been told, it won't get any
better.

After paying premiums, you have to have your attorney argue
with the insurance company's attorney to make them
acknowledge the incident is in fact covered, and they have
exposure. After settlement of damages (in our case) they
shared, rather than paid, the damages. Additionally, you
find yourself in an adversarial position with your manufac-
turer's insurance attorneys.

I feel there are two problems. first there are too many
lawyers and contingency fees should not be allowed.

We are concerned about the 'claims made form' recently
adopted in Ohio on general liability insurance. Also the
inclusion of legal fees as a part of the policy's claim
limit.
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In the last 2 years, our insurance claims have increased
1005. We have gone from approximately $20,000 premiums in
1984 to $40,000 premiums for the upcoming 1986 year. It is
getting ridiculous.

Auto liability up largely due to new and additional vehicles
- casualty and product liability up primarily due to the pre-
sent tight market and not due to loss experience.

Increase S based on most recent insurance renewal only.
Liability increase is despite no loss experienced by
insurance company.

Will probably have difficulty purchasing adequate excess
coverage this year. Will definitely pay increasingly exor-
bitant premiums.

Our increase is far less than the industry, because of care-
ful shopping for insurance and the expert guidance of an
independent insurance counselor. I am well aware of others
who have seen increases over 1005.

Our insurance cost in 1986 will decrease significantly

because we have taken the business from our local agent and
given it to the captive agency for our hardware ,applier
(True Value).

We have an umbrella coverage for any additional liability
beyond our coverage limit.

Premium for total 'package' - business owner's policy increased
62.15. In other words, product and property/casualty liabi-
lity were included in total increase, and therefore didn't
increase any more than fire, external coverage, burglary.
etc.
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LIABILITY INSURANCE AVAILABILITY

WEDNESDAY, MARCH 19, 1986

HOUSE OF REPRESENTATIVES,
COMMITTEE ON ENERGY AND COMMERCE,

SUBCOMMITTEE ON COMMERCE,
TRANSPORTATION, AND TOURISM,

Washington, DC.
The subcommittee met, pursuant to notice, at 9:40 a.m., in room

2123, Rayburn House Office Building, Hon. James J. Florio (chair-
man) presiding.

Mr. FLORIO. The subcommittee will kindly come to order.
Let me welcome all to this hearing, which is part of a series of

hearings we have been conducting over the last number of months
dealing with the insurance crises. When we say "the insurance
crisis," really there is more than one crisis that we're dealing with.
In the hearings before this subcommittee, we have heard testimony
about the crisis in the courts. We have heard testimony about the
crisis in insurance regulation and, of course, the economic crisis
that is occurring as a result of the unaffordability and the unavail-
ability of insurance.

Another facet of the problem is the crisis in risk abatement. In
the early 1980's, the prevailing view in this community in Wash-
ington was to downplay the importance of health, safety, and envi-
ronmental protection for the public. I think the story is fairly
wellknown. Standards have been weakened and enforcement has
not been what some of us think it should be.

Some who took this approach thought they were doing the busi-
ness community a favor, but those who were supposed to benefit
from this development, I think, today would have some questions
as to whether they have benefited. Injured victims that public au-
thorities were supposed to protect are finding their way into the
courts, and the insurance industry is reeling from the consequences
of widening ripples of risk and exposure.

This morning we're going to hear from a number of witnesses re-
garding areas in which the need for improved risk abatement is
particularly acute. The trucking industry is a very good example.
Truck safety is an ideal example.

An article in the current issue of the Journal of American Insur-
ance, the magazine of the Alliance of American Insurers, tells the
entire story. The article says that "with truck deregulation and the
influx of new truckers, operators cut back on repairs and mainte-
nance and disregard speed limits, safety laws, and rules on the
hours that they could drive in any one day." At the same time,
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there was an abandonment of adequate enforcement of safety laws
by the Federal Government.

The result, an 18-percent jump in truck accidents in 1983-84.
When a spot check was done in my own State last summer, ?6 per-
cent of the large trucks inspected were ordered out of service, and
in New York the figure was 50 percent.

The insurance article suggests that the problem may be even
worse, but we are unsure because of what the journal calls a woe-
fully understaffed Federal Safety Bureau.

The U.S. General Accounting Office has said that understaffmg
and underfunding have caused DOT to shortchange truck safety by
failing to fine unsafe truck companies. Reportedly, DOT's so-called
surprise inspections are announced in advance, resulting in mas-
sive avoidance by truckers warned almost immediately via the CB
radio net.

The weakness of the Federal regulation of transport of hazardous
materials that this committee has direct jurisdiction over has cre-
ated extremely important concerns with States and even cities at-
tempting to fill the void, but also creating thereby a maze of differ-
ing and confusing regulations.

With this record, it's no wonder that the insurance journal draws
a direct connection between deregulation of safety requirements
and pressure on the insurance system. One can go down the list of
troubled lines of insurance and observe situations that are all too
familiar and t.1 o similar to the trucking experience.

Fortunately, groups such as the American Trucking Association
that is represented here today and many in the insurance industry
recognize the problem and are calling upon the Government to re-
verse the costs of the last few years and put a stop to the abandon-
ment of health and safety regulation enforcement.

Many other observers are also calling upon industry to give re-
newed emphasis to risk management itself.

It is obvious that there is no quick fix to deal with many of these
problems that we have identified in the insurance industry. In sub-
sequent hearings on insurance, this committee will consider vari-
ous proposals to deal with various facets of the problem. For exam-
ple, in April we will hold a hearing that will consider alternatives
to traditional insurance, including bills to facilitate self-insurance
groups by expanding the applicability of the Risk Retention Act.

As we proceed with these deliberations, however, we must be
careful to keep in mind that the magnitude of the insurance crisis
is one that is great, and we have to avoid the assumption that by
addressing any one particular facet of the crisis, we will solve the
other aspects of the problem.

I am grateful to the participants that we have here who will be
testifying today, and at this point I would like to yield to the gen-
tleman from New York, Mr. Lent.

Mr. LENT. Thank you, Mr. Chairman.
The testimony at the series of continuing hearings that we are

having on the unavailability and unaffordability of liability insur-
ar ce has shown that the causes of these problems are multiple, in-
cluding overly competitive pricing of premiums by the insurance
industry, joint and several liabihty, and high damage awards to
name a few.
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Solutions to these problems are being discussed at various levels.
On Monday, an administration -forking group presented to the
President recommendations for dealing with the problems facing
the liability insurance market. In addition, many proposals have
been suggested by the witnesses who have testified before this sub-
committee.

The one thing that everyone seems to agree on is that the prob-
lems are extremely complex and that the solutions will take time.
Time, however, is what those who cannot obtain or afford liability
insurance through the traditional methods do not have. If they are
not provided with alternatives to the traditional method of obtain-
ing insurance, they may have to go without liability insurance and
risk financial disaster should severe losses occur. They need an
avenue for relief today. That is why yesterday I introduced the Li-
ability Risk Retention Act of 1986.

This bill expands the Product Liability Risk Retention Act of
1981, which Chairman Florio and I cosponsored, to cover liability
generally. My bill allows members of similarly situated groups to
form their own insurance cooperatives across State lines. Members
of these cooperatives will then be able to spread and assume all or
a portion of their liability risks.

I realize that this legislation will not solve all the problems pres-
ently facing the liability insurance market, but it will provide a
desperately needed alternative to the traditional methods of obtain-
ing insurance. I am, of course, open to any suggestions to improve
the bill and would be interested in any comments that any wit-
nesses may have on expanding the Product Liability Risk Reten-
tion Act of 1981 to cover general liability.

Thank you, Mr. Chairman
Mr. nom. The gentleman from Louisiana.
Mr. TAUZIN. Thank you, Mr. Chairman.
Mr. Chairman, I realize that the insurance affordability and

availability questions have just about reached crisis proportions
several weeks ago when representatives of the AMA visited my
office. AMA representatives have always been there to talk to me
about how inappropriate it was for the Federal Government to reg-
ulate medical fees and medical charges. But the representatives
that day were in my office to ask me if I would consider cosponsor-
ing a bill to limit attorneys' fees because of the problems of insur-
ance affordability and availability. That's when I realized things
had really gotten out of hand.

Someone else also commented that perhaps we're going to get to
the bottom of this problem the day that attorneys' malpractice in-
surance rates rise high enough that attorneys themselves realize
that we've got a problem in terms of the overlitigious society we've
created in the last several decades.

But the chairman has said it correctly. This is a many-faceted
problem, not solved easily with tort reform nor easily with bills
that might limit some of the players' ability to earn income and
profit within the system. More importantly, it is an issue that does,
m fact, relate to the manner in which we conduct business in our
society and the manner in which we assume and abate the risk
that is attendant to any business operation in a complex society.
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So these hearings are critical and important in solving one more
piece of that extremely complex riddle, and I commend the Chair
for this continuing series of hearings.

Insurance is becoming the crisis issue of this decade. I think
Time magazine, in its recent issue, focuses on the problem with a
cover page story. It has developed rapidly, I think, within the last
year, into one of almost crisis proportions.

Commendably, this committee, chaired by the gentleman from
New Jersey, has been on the front of this issue before it has
reached this proportion where national magazines have taken it up
on page 1, and I think our continuing series of heal ings may, in
fact, give us some handle on this problem before we, perhaps, react
incorrectly or overreact in some area. Rather these hearings will
give us a chance to understand it in all its complexities and per-
haps to make some wise decisions, particularly in this critical area
of risk abatement.

I commend the Chair for these hearings. Thank you very much.
Mr. Flom. Thank you very much.
The gentleman from Pennsylvania.
Mr Rrrru. Thank you, Mr. Chairman.
As has been mentioned earlier, this is the fourth of a series of

hearings held by the subcommittee on the current liability insur-
ance crisis, and I thank you for your leadership in bringing this
sub''ect to the fore.

The timing on the particular hearing couldn't have been better,
in that just yesterday President Reagan was given an assessment
of the situation and some ideas for addressing the crisis.

I'm sure I speak for the majority of my colleagues in saying that
we on the subcommittee look forward to working with the adminis-
tration in the coming months to try and tackle this thorny prob-
lem. Indeed, the insurance/insurability problem might well super-
sede budget and tax battles as the No. 1 legislative issue in the
country. Clearly, by the term "crisis," the liability insurance situa-
tion must be addressed in an expeditious yet well- thought-out
manner. The longer we wait, the more our economy suffers. Entre-
preneurs, small businessmen, factory owners seeking to expand,
the very lifeblood of future growth in employment are suffering,
ana when they suffer, all those seeking jobs suffer.

The crisir. could lead to the hobbling of American industry, re-
moving whole product lines from the shelves, and exporting the
production of those products to foreign countries with the concomi-
tant export of U.S. jobs. Whole segments of domestic service deliv-
ery could simply disappear.

We need not point fingers, however. We need to take what we
learn at these and other hearings and direct it toward possible so-
lutions which will remove potential obstacles to our economic
growth.

With that in mind, I await with interest the testimony of today's
witnesses.

Thank you, Mr. Chairman.
Mr. non). Does the gentleman from New Mexico seek recogni-

tion?
Mr. RICHARDSON. Thank you, Mr. Chairman.
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I would like to, like everyone else on the subcommittee, com-
mend the chairman for holding these important hearings, and I
think as Mr. Ritter said, the administration has submitted a pack-
age which I think we should carefully consider, and as the chair-
man may know, I am making an attempt to deal with this issue on
a broad basis with some legislation. I think product liability has to
include all professions, and I am in the process, a very difficult one,
of trying to put something together. But nonetheless, I think what
the chairman has done in focusing these hearings has been critical-
ly important, and I join my colleague in commending him.

Mr. Fwiuo. We are now pleased to move to our first panel of wit-
nesses. I would ask Mr. Rocque Dameo of the American Trucking
Association, Mr. Jay Deragon, president of National Risk Manage-
ment, Mr. F. Paul Pizzi, senior vice president of risk management
division of Pilko Associates, and Dr. Deborah Phillips, director of
the child care information service of the National Association for
the Education of Young Children to kindly come forward.

We welcome all in attendance to our hearing. As with all of our
witnesses today, their prepared statements will be put into the
record in their entirety. The witnesses may feel free to proceed in a
summary fashion.

Mr. Dameo, we understand you just got in after some airport
problems. We appreciate your coming here and we will be pleased
to hear from you.

STATEMENTS OF ROCQUE D. DAMEO, CHAIRMAN, INSURANCE
TASK FORCE, AMERICAN TRUCKING ASSOCIATION, INC., AC-
COMPANIED BY LANA IL BATTS, VICE PRESIDENT FOR POLICY;
JAY DERAGON, PRESIDENT, NATIONAL RISK MANAGEMENT;
DEBORAH PHILLIPS, PH.D., DIRECTOR, CHILD CARE INFORMA-
TION SERVICE, NATIONAL ASSOCIATION FOR THE EDUCATION
OF YOUNG CHILDREN; AND F. PAUL PIZZI, SENIOR VICE PRESI-
DENT, RISK MANAGEMENT DIVISION, PILKO & ASSOCIATES

Mr. DAME°. Thank you, Mr. Chairman.
We ask that our formal statement be accepted as part of the

record. In the interest of time, we will present a brief statement.
The American Trucking Association is increasingly concerned

about the insurance crisis. Adjectives like "pendny ' and "upcom-
ing" can no longer be used, for the crisis is here. It is both an avail-
ability problem and a price problem. Unfortunately, we see no im-
mediate solution to the availability problem even with the rapidly
escalating prices.

Let me begin with one observation. The insurance crisis is not a
trucking industry crisis, it is an insurance industry crisis. As such,
the solution will be found in the vagaries of the insurance industry
itself, not in the trucking indust . The insurance industry created
a set of circumstances described in our full statement, not the
trucking industry.

My formal testimony outlines some of the specific impacts that
are affecting the trucking industry today and how we are attempt-
ing to minimize their impact.

I would like to focus on four areas where the Government can
help solve our problem. First, there must be some immediate tort
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reform on both the State and Federal levels. Areas to be considered
include limiting liability, eliminating punitive damages, reviving
the concept of contributory negligence, eliminating joint and sever-
al liability, limiting contingency Nes, and creating a mechanism
for mandatory nonbinding arbitration.

Environmental restoration. For the trucking industry, there are
several solutions which would help alleviate this problem and must
be acted upon. First is to remove the term "environmental restora-
tion" from section 30 of the Motor Carrier Act of 1980. Prior to
1980, spill cleanup was considered by the insurance industry as
property damage and was compensated for under the property-
damage provisions of the insurance policy.

Section 30 of the Motor Carrier Act changed this by requiring
separate coverage for damage to the environment. Unfortunately,
the term "environmental restoration," as damages are referred to
in section 30, has become an insurance industry nightmare. It '
become so for two reasons: one, the court's decision, which holds in-
surance companies liable for acts and damages beyond which the
individual insurance policy was intended to cover; and, two, be-
cause DOT's definition of "environmental restoration" requires in-
surance coverage for potential as well as actual damage incurred.

The court decisions did not involve truck transportation-related
activities. With the combination of the court's decision and the
DOT definition of environmental restoration, the insurance indus-
try is extremely reluctant, if not all together unwilling, to write
and provide coverage for the scope that appears to be boundless.

Therefore, the insurance industry believes that the term "envi-
ronmental restoration" should be eliminated from section 30 of the
act. Such action would allow them to return to the traditional un-
derwriting practices of compensating for spill cleanup under prop-
erty damage.

Personal injuries resulting from spills would continue to be cov-
ered under the bodily injury aspects of the mandated coverage. In
other words, the public would retain the protection sought under
section 30 but the risk would become an insurable item. The truck-
ing industry also supports this position.

Let me assure this committee that the trucking industry does not
intend to abandon or avoid its responsibility for damage resulting
from accidental discharge of goods being transported or for the fuel
used to move these vehicles.

Another area needing Government attention is self-insurance. In
most industries, a company has the option to be self-insured. While
section 30 gives the motor carrier this option, under current DOT
and ICC regulations, carriers cannot avail themselves of this stat-
ute. On the one hand, the ICC allows self-insurance, but its regula-
tions are so unrealistic and stringent that the authorization to self-
insure has not been issued in 20 years. On the other hand, the DOT
regulations do not permit motor carriers to self-insure under any
circumstances. This contrasts with DOT's handling of the railroad
industry, where self-insurance is allowed.

ATA believes that if a carrier can meet realistic requirements, it
should be allowed to self-insure. And further, if a carrier meets
self-insurance requirements of one Federal agency, all other Feder-
al agencies should recognize this certification.
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In addition to the various hearings and investigations being con-
ducted on Capitol Hill, we urge Congress to encourage the ICC to
hold public hearings on insurance, to complete its investigation of
this crisis and to publish its findings.

Mr. Chairman, that concludes my preliminary statement. I do
want to reiterate, though, that the trucking industry must have
adequate insurance at stable rates. Failure to have both of these
will disrupt the free-flowing of commerce upon which this Nation
so vithally depends.

Thank you.
[Testimony resumes on p. 758.]
[The prepared statement of Mr. Dameo follows:]
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Statement of the
AMERICAN TRUCKING ASSOCIATIONS, INC.

I. INTRODUCTION

My name is Rocque Dameo. I am President of Dameo, Inc., a

small family-owned trucking company in NeK Jersey. I am here

today, however, as the Chairman of the Insurance Task Force of the

American Trucking Associations, Inc. (ATA). ATA is the national

trade association of the trucking industry. Through its 51

affiliated trucking associations located in every state and the

District of Columbia, as well as through its over 3,200 individual

motor carrier members and 11 affiliated conferences, ATA

represents every type and class of motor carrier in the country:

for-hire and private; regulated and exempt.

The trucking industry employs 7.4 people and

generates annual revenues in excess of $200 billion. Each year

nine million trucks log more than 140 billion miles with an

overall safr,y record that is almost twice as good as that for

automobiles. These trucks, operated by more than 260,0('0 American

firms, ham& 77 percent of the dollar value of all freight carried

in this country.
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The American trucking industry provides an essential

transportation service to the largest economy in the world.

The essentiality of our industry is illustrated by the fact that

access to trucking is considered by business to be the second

most important factor in deciding where to locate a new plant,

ranking behind only cost of property. It is clear that practical

business decisions are made in the confidence that truck

transportation will be available when needed.

One of our common objectives -- yours as makers of public

policy and ours as providers of a publicly available service -- is

to ensure that businesses' expectations of an efficient,

responsible transportation service are well-founded. These

hearings give us both an essential opportunity to evaluate the

proper functioning of a vital transportation industry and to

address what is perhaps its currently most difficult problem:

the availability of adequate insurance at a reasonable and

relatively stable price.

Transportation, like so many other industries and

endeavors, equires insurance to cover potential liability

exposure risk factors to operate effectively. These include

public liability and property damage, workmen's compensation,

cargo loss and damage, and umbrella or excess coverages above the

retention sometimes us. by self-Insurers.
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II. BACKGROUND OF THE PROBLEM

The historical three to eight-year financial cycles of the

insurance industry, determined mostly by interest rates and

international reinsurance marketplace dynamics, are beyond the

control of the trucking industry.

High interest rates and easily obtainable reinsurance

fueled the most recent cycle, a "soft market" from the mid-1970's

to early last yvar. In what is termed "cash flow underwriting,"

premium dollars from the writing of oftentimes indiscriminate

policy coverages by primary underwriters yielded returns from

18-20 percent interest-bearing investments for several years

sufficient to offset claims and still realize profits. Sound

underwriting practices and effective risk management were

generally ignored. It was a buyers' market. A trucking company

simply called an insurance broker and got the cheapest rate.

Early last year several factors produced a dramatic

turnaround: interest rates dropped by almost a half; reinsurance

became expensive; "long-tailed" claims for risks that had been

indiscriminately written for in the early "soft market" came home

to roost, after lengthy adjudication, in the form of large court

awards, particularly for pollution damage and asbestos poisoning;

71.`



711

-4 -

several global catastrophies, such as the Bhopal incident in India

and numerous aviation disasters, also had a substantial impact, as

did high state insurance commission-imposed reserve requirements.

In short, cash flow underwriting no longer worked for the

insurance industry.

A capacity crunch resulted, a $60-plus b,llion shortfall in

reserves. All insurance needs could not be met. The insurance

companies had to recoup. Higher premium rates to increase

capacity appeared to be the quick answer. Sound underwriting

practices and effective risk management also became the urgent

order of the day.

Limited capacity was focused on the safer, known risks.

Those with what were perceived as unquantifiablc, unpredictable,

and/or unlimited risks were ether dropped from coverage or

targeted for arbitrary, skyrocketing premium rates. Hardest hit

were the specialty lines of commercial insurance. Trucking found

itself in the company of taxis and buses; liquor handlers; those

dealing with bank surety bonds -ectors dnd officers of

municipalities and other org s; lawyers, doctors, and

accountants; and day care cent Aong others. A company's

safety or claims track record had little to do with premium rates

and/or accessibility to underwriters.
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III. SEVERITY OF THE PROBLEM IN TRUCKING

Because sound underwriting practices and risk management

techniques were by and large not utilized during the "soft

market," when the market turned last year there were little

statistical data from which an analysis of the devastation of the

trucking industry could be drawn. Risks were not quantified, or

at best only marginally quantified, during the "soft market."

Hence, we are at this hearing stage knowing only, as Will

Rogers would have observed, what our friends tell us and what we

"see in the papers." That, however, is substantial and more than

enough to paint a picture of the monumental nature of the problem.

It should be pointed out that unlike many of the others

listed above who are having difficulty finding insurance coverages

at reasonable rates, trucking has Federally-imposed minimum levels

of coverage. What does a business concern do when it must meet

mandated minimum levels of coverage that it cannot purchase? It

seems to us that those who impose such minimum levels have a

responsibilty to see to it that coverages for them are available

-- at reasonable rates. Trucking's problem above others is that

operating with no insurance coverage or coverage below the limits

violates Federal law.
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Following are some of the things we have learned about the

severity of our problem:

Premium rates for primary coverages for public liability and

property damage (PL6PD) for general commodity carriers

skyrocketed in 1985 on the average from 250 to 500 percent

with ao apparent connection with the experience of the

insureds. in 1986, it appears they will increase another

100 percent for a two-year increase of 500 to 1,000 percent.

We have had carrier after carrier tell us of claims-free

records which have had no effect on the rates being quoted

to them. Some have been unable to get coverage at any rate,

especially the tank truck carriers hauling hazardous

materials. Those in the latter category who have been lucky

enough to get coverage have absorbed increases of 1,000

percent or higher.

Workmen's compensation primary coverage premium rates have

also similarly shot up dramatically. For awhile during the

early stages of the "hard market" they were stable because

the state insurance commissioner, were holding a lid on

them. But within the last eight or nine months, these

officials have been forced to remove the lid as a result of

pressures brought to bear on them by the insurance companies

who argued that increased rates are the only means of

increasing capacity and meeting reserve requirements.
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* Primary coverage premium rates for cargo loss and damage

liability have risen on the average 70 to 150 percent.

Some trucking companies have been unable to get coverage

with street rates and have had to resort to usage of

assigned risk pools in their states.

* Those who have turned to the assigned risk pools in their

states to obtain coverages not otherwise available have done

so despite the stigma associated with such a move that

presents a bad connotation to prospective shipper customers.

The demand will outstrip pool funds and capacities. Many

carriers have called us to tell us that the coverages they

were able to obtain do not meet Federally-imposed minimums.

* While we do not know the percentage to which carriers are

increasing their deductibles for self-insurance purposes, we

do know that most are being doubled or tripled. Premium

rates for the excess coverages beyond the primary coverages

are also increasing dramatically, with the level of coverage

provided substantially decreased. Most of the insurance

companies who will write primary coverage will not write

excess. So, many trucking companies cannot get the required

levels of insurance.
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* Some insurance companies are arbitrarily cancelling policy

coverages in mid-term, in spite of the fact that over 30

states prohibit such actions. Several trucking companies

have been successful in getting court injunctions

reinstating coverage for the policy terms, for example, in

Arkansas and Iowa. Apparently insurance companies have made

the business and economic judgment that it is better to risk

the consequences of such lawsuits than it is to forego the

opportunity to use limited capacity acquired from such

cancellations to write coverages at the greatly increased

premium rates.

ATA has been receiving an average of 1,000 calls per month

on the insurance hot line we instituted August 6, 1985, to

assist carriers in pursuing shopping leads.

* On August 9, 1985, the Interstate Commerce Commission

furnished us with a list of about 700 underwriters which its

files indicated are writing truck insurance. Analysis of

that list indicate: however, that about 95 percent of the

companies listed are writing truck coverage only incidental

to the other insurance business they have with the

manufacturer or shipper who has a private fleet.
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In other words, only about five percent, or 35, are in the

for-hire trucking market. Unfortunately, more than 50

percent of these underwriters are in dire financial straits

or are pulling out of the trucking market altogether. As a

result, rather than 700, orly about 18 insurance companies,

as far as we can tell, are financially sound and writing

for-hire truck insurance. For example, recently Carriers

Insurance Company of Des Moines, Iowa, was taken over by the

State Insurance Commissioner, and 5,000 trucking companies

were forced to seek a new insurance company. Some could not

and were forced into state assigned risk pools. One

Minnesota carrier went out-of-business rather than take a

700 percent increase in the assigned risk pool.

We do not know he number of trucking companies that have

gone out of business as a result of their inability to pay

for insurance. However, the trade press is full of specific

instances from which we know there are many, particularly in

the smaller size category. For example, the lead story in

the January 7, 1985, issue of Transport Topics was about the

demise of General Motor Lines of Roanoke, Wrginia. The

last issue of Transport Topics in 1985 described three

carriers who had gone out of business -- two were the result

of Increased insurance premiums.
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* Literally hundreds of trucking companies had filed

independent tariffs with the ICC last year seeking approval

of Surcharges to their existing tariffs that will allow a

pass through to the shippers of the increased insurance

costs. The ICC is granting them routinely but is so

short-staffed that the agency's employees are not even

keeping running tabulations of the numbers. Hence, we do

not know exactly how many have filed. The percentages

sought range from 1.5 to five percent.

* Tank truck operators have been the most severely hit.

Their problems are exacerbated by the Federal government

debates over environmental restoration, Superfund, and

definitions of gradual pollution over sudden and accidental

pollution this Committee perhaps knows, several courts

have interpreted the fine print on insurance policies

regarding gradual/sudden and accidental pollution in ways

other than what we believe Congress intended. Tank

carriers are experiencing rate increases close to 1,000

percent if coverage can be obtained at all.

* Some insurance companies are nonrenewing suddenly and

arbitrarily, with inadequate notice to the insureds. Such

actions became such a problem in New Jersey, for example,

that the Governor has declared an insurance emergency and

has prohibited mid-:erm cancellations and nonrenewals for a

six-month period.
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Numerous unusual exclusionc Pro finding their way into the

fine print of insurance policies submitted to trucking

companies. Targeted, for example, are owner/operator

usages, leased equipment, driveaway operations (motorized

cargo that rolls on its own wheels under a bill of lading),

and hazardous materials, as examples. The problems are

particularly acute in the household goods moving industry

which employs the services of over 21,000 interstate

owner/operators, over 20 percent of the nation's entire

owner/operator population. These small, independent

owner/operators, attempting to negotiate for adequate,

reasonably priced insurance, face a dilemma.

Insurance companies are switching from occurence-based to

claims made coverages for general liability. This means

they will pay only if the claim is submitted during the

policy period. The effort is to eliminate long-eiiled

claims. While there is no specific data when commercial

auto (i.e., truck) insurance will be claims made, it will

happen in tile near future. In the meantime, there is the

possibility that a motor carrier could have its primary

coverage under an occurrence-based policy and its umbrella

coverage under a claims made policy.



719

- 12 -

* ATA's own officers and directors' liability insurance

premiums have increased 233 percent ae-oite no claims ever

in the history of the coverage.

If carriers cannot find insurance, they he two options:

cease operations until they can find inouronte or operate

illegally. Unfortunately, some appear be utilizing the second

option.

ICC Chairman Reese Taylor reported to Congress in September

that 3,393 carriers have had their operating authorities revoked

in an 11-month period (October 1984 to August 1985) for failure to

have insurance or evidence of other financial responsibility. He

also reported that 15,000 others were under investigation for

"insurance delinquencies" and that 482 consent agreements had been

entered into whereby motor carriers agree not to engage in

interstate commerce until they have adequate insurance. He laid

the agency had obtained 28 civil injunctions which prohibit motor

carriers from opet,.-ing in interstate commerce until they have

adequate insurance.

The U.S. DepPrtment of Transportation reports that 25

percent of all carriers -- regulated and unregulated -- do not

have adequate .nsurance coverage.
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Cost increases in insurance and other areas are afrecfing

truckers of all sizes and shapes, making it more expensive to

operate, reducing profits, and causing operating ratios to rise.

Declining profit margins, or no profits at all, are bound to have

substantial negative impact upon fleet maintenance and, therefore,

upon the safety of our highways.

IV. POSSIBLE SOLUTIONS

INDUSTRY

ATA has undertaken a number of activities to mitigate the

effects of the current cr!sis and to work toward long-term

solutions.

We first warned the industry about the impending crisis in

January 1984 several months before the insurance market turn began

to impact. Sk,hsequently, ATA formed an Insurance Task Force

composed of association staff members and carrier personnel with

insurance responsibilities. The Task Force has met on numerous

occasions during the past 15 months to develop recommendations for

industry action. The ATA Executive Committee has acted upon those

recommendations four times. A list of ATA activities is attached.
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Since the crisis is an insurance industry problem that is

international in scope and trucking is just a small portion of

those affected, easy short term solutions are simply not

available. Therefore, the Task Force concentrated on (a)

short-term efforts to ease the crisis and (b) in-depth study of

possible long-term solutions.

Among the short-term efforts were two educational "How to

Cope..." seminars for the industry were held in May and October of

1985 utilizing state-of-the-art-ver.ed nationally ki.own and

recognized experts. The consistent message from various speakers

was that motor carriers must take determined action to avoid,

prevent or reduce the risk of losses -- action ranging from saf:-.y

programs to researcing their records and implementing effective

risk management. Five more such seminars with the same message

were given in February.

Another short-term effort has been directed toward

provid.ng assistance to carriers in obtaining coverage. Many

carriers are out of practice in "hard market" shopping. ATA staff

members had been reacting to their calls for shopping leads for at

least twelve months on an informal basis when in August 1985 we

formalized the service with the "Insurance Hot Line" mentioned
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above which is averaging 1,000 calls per Aenth. In aduition to

providing shopping leads, we offer referral Lo professional

outside help where shopping has been attempted and complex and

difficult problems remain.

A third area of activity has been directed toward the pass

through or surcharge for carriers of dramatically increased

insurance costs mentioned above. For example, ATA's then 2hairman

of the Board, Dale Craig, filed the first insurance surcharge with

the ICC on July 15, 1985. Since then many more carriers have

filed similar sur largos.

Additionally, the AT on December 17, 1985 joined American

Tort Reform Association. The group L. dedicate to seeking state

tort law reform. ATA was also a founding member of the Coalition

for Insurance Availability, firmed December 9, 1985.

Otber mitigation efforts, some of which are occurring at

the state association level, involve assigned risk pools, class

action suits for mid-term cancellations, and challenges to the

legality and reasonableness of premium rate increases, among other

matters. Many truckers and state associations have made recent

contact with state insurance ,ommissioners.
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With respect to long-term efforts, the ATA Insurance Task

Force has realized that before intelligent decisions can be made

and/or recommendations made, in depth hard data are needed.

Such data are required before we can pursue the setting up of any

endorsed group program and/or a captive insurance company, two

options under discussion that would increase capitalization in the

insurance industry and, therefore, its capacity. Pitfalls with

respect to either, but especially regarding the latter, are

abundant. How would they have any more success in attracting

reinsurance at reasonable rates in international markets than

those companies presently trying to get it? Can premium rates

for primary insureds in trucking be made competitive in today's

market conditions when the risk is spread only among those in one

industry? Even if so, could they continue to be competitive and

produce financial solvency for the group plan/captive when the

next cyclical "soft market" arrives? We must have hard data to

make intelligent decisions about such options and/or pursue other

possible solutions via government entities.

GOVERNMENT

Solutions to the overall insurance crisis may li. in reform

of our tort system. ATA is on the steering committee of the

American Tort Reform Association (ATRA). On February 21, 1986,
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James Coyne, Executive Director of ATRA, testified before the

House Judiciary Committee and suggested several areas where tort

reform was necessary, including:

o Limiting liability;

o Eliminating punitive damages;

o Reviving contributory negligence;

o Limiting contengency fees; and

o Creating a mechanism for mandatory, nonbinding

arbitration.

We support these suggestions. A copy of Mr. Coyne's testimony is

attached.

For the trucking industry's specific problems, there are

several solutions which would help to alleviate the problem and

must be acted upon.

Environmental Restoration

While all segments of the trucking industry have been

impacted, the hardest hit have been those motor carriers of

hazardous materials, whose potential, or at least perceived,

liability for environmental cleanup following a spill is the

p-rnp-1
1



725

- 18 -

greatest. Since January 1, 1986, however, very few insurance

companies have been offering environmental restoration coverage,

even though trucking companies are Federally-required to have this

insurance as a precondition of transport.

Prior to 1980, spill cleanup was considered by the

insurance industry as property damages and were compensated under

the property damage provisions of the policy. Section 30 of the

Motor Carrier Act of 1980 changed this by requiring separate

coverage for damage to the environment. Unfortunately, the term

"environmental restoration", as the damage coverage is referred to

in Section 30, has become the insurance industry's nightmare.

It has become so for two reasons: (1) because of the court

decisions which hold insurance companies liable for acts and

damages beyond which the individual policies intended to cover,

(2) because DDT's definition of "environmental restoration"

requires insurance coverage for potential as well as actual

damages incurred. While the court decisions did not involve trucks

for transportation related activities, the combination of the

courts' decisions Lnd DDT's definition of "environmental

restoration", the insurance industry is extremely reluctant, or

altogether unwilling, to provide coverage where the scope appears

to be boundless.
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Another problem facing the trucking industry is a recent

development. The ICC and DOT require the insurance company to file

a form MCS-90, which indicates that the trucking company has

adequate coverage, including enviionmental restoration. However,

we are now seeing cases where the insurance company refuses to

file this form because of the openended definition of

' environmental restoration' printed on the form, even though the

carrier has the required limits and coverages.

Therefore, the insurance industry believes that the term

' environmental restoration' should be eliminated from Section 30

of the Motor Carrier Act of 1980. Such action would return to the

traditional underwriting practice of compensating for spill

cleanup under property damage. Personal injuries resulting from a

spill would continue to be covered under the 'bodily injury'

aspects of the mandated coverage. In other words, the public

would retain the protection sought under Section 30, but the risks

would once again become more insurable.

To these beneficial ends, the trucking industry supports

eliminating the term 'environmental restoration" from Section 30.

Let me assure this Committee that the trucking industry does not

intend to abandon or avoid its responsibility for damages

resulting from the accidental discharge of goods being transported

or the fuel used to move the vehicle.
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Self-Insurance

In most industries, a company has the option to be

self-insured. While Section 30 gives motor carriers this option,

under current DOT and ICC regulations, carriers cannot avail

themselves of this statute. On the one hand, the ICC allows

self-insurance, but its regulations are so unrealistic and

stringent that an authorization to self-insure has not been issued

in over 20 yea-s. On the other hand, DOT regulations do not

permit motor carriers to be self-insured under any circumstances.

This contrasts with DOT's handling of the railroad industry where

self-insurance is allowed.

ATA believes that if a carrier can meet realistic

requirements, it should be allowed to self-insure. Furtner, if a

carrier meets the self-insurance requirements of one Federal

agency, other Federal agencies should recognize this same

certification.

Federal Investigations

On August 21, 1985, the ATA petitioned the ICC to institute

an investigatory rulemaking into the causes and effects of the

current increases in insurance premium rates for motor carriers
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leading to the adoption of findings and/or rules which assist

motor carriers in acquiring and maintaining the required insurance

and in controlling the increased costs. (copy at-ached)

The investigation was formally opened on October 31, 1985,

as Ex Parte MC-178. Si.ce that time, the liability crisis has

become increasingly worse. More and more insurance companies are

dropping out of the trucking insurance market, thus, decreasing

capacity tremendously. A- nas recently asked the ICC to Hold a

conference of interested parties so that carriers, shippers, and

the insurance industry, as well as the Federal agencies involved,

could come together an openly discuss the problem and, hopefully,

find solutions. We urge Congress to encourage the ICC to hold this

conference, complete its investigation and publish its findings.
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V. CONCLUSION

The current insurance problem is going to get worse before

it gets better. No one we talk to thinks otherwise. In fact,

insurance experts tell us that reinsurance rates are likely to go

up 600 to 1,500 percent after the first of the year. The impact

will make today's premium rate increases for primary insureds pale

to insignificance. Minnesota Insurance Commissioner Michael Hatch

predicts that the current multi-billion dollar shortfall in

insurance industry capacity that is leaving "roughly nine percent

of the commercial lines marketed this year" without coverage will

grow to approximately 26 percent by 1987."

Apparently the current greatly increased premium rate

dollars taken in by the insurance companies have had only minimal

effect so far in reducing the shortfall. The risk management

expert under contract with ATA reports that only about a $3

billion dollar headway in decreasing the shortfall has been made

in the past year. At that pace the crisis will last well beyond

1987, the year some experts are predicting the market will

stabilize.
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Mr. Chairman, the trucking industry has attempted to deal

with the insurance crisis separately and through coalitions. But

we cannot do it alone. We need your help. That help could begin

with:

o Removing "environmental restoration" from Section 30 of

the Motor Carrier Act of 1980;

o Allowing reasonable self-insurance; and

o Investigating the insurance crisis.

The American Trucking Associations appreciates this

opportunity to share with members of Congress the distressing

developments we are experiencing with insurance. We believe

that transportation, trucking, and safety are of sufficient vital

concern to the nation's economy and the public that action on your

part is warranted. We seek adequate insurance coverages at

reasonable and relatively stable rates. Failure to deal

effectively with the insurance crisis could lead to serious

disruptions in the normal market forces which govern the trucking

industry and ultimately interstate commerce.

,1.3,E
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ATA INSURANCE ACTIVITIES

o February 13, 1985 -- Established an Insurance Task
Force, chaired by Rocque Dameo of New Jersey.

o May 20-21, 1985 -- Conducted a two-day seminar on risk
management.

o July 17, 1985 -- Established an insurance hot line to
match buyers and sellers of insurance.

o August 21, 1985 -- Petitioned Interstate Commerce
Commission requesting investigation of insurance
crisis.

o September 9, 1985 -- Requested National Association of
Insurance Commissioners to investigate insurance
crisis on state level.

o October 21, 1985 -- Conducted seminar on risk
management.

o October 30, 1985 -- Testified before House Public
Works Committee on insurance crisis.

o December 2, 1985 -- Filed comments with the Interstate
Commerce Commission on its investigation of the
insurance crisis.

o December 9, 1985 -- Helped found the Coalition for
Insurance Availability to increase public awareness of
crisis.

o December 11, 1985 -- ParticIpat.ed as a Panel member at
the Liability Insurance Crisis Conference in
Washington, D.0 sponsored by The Small 3usiness
Legislative Council, The Greater Washington Society of
Association Executives and The Coalition of Insurance
Availability.

o December 12, 1985 -- Hosted an all-day meeting with 12
top insurance executives.

o December 16, 1935 -- Named to Steering C-mi:tee ;-
Liability Crisis of the U.S. Chamoe- of Commer:e t:
coordinate state and Federal efforts.

3 December 17, 199', -- Name-. to SteInc Th.-II:tee :-
the American Tort Reform Association.

o January 1936 Conducted a series of 'lie regiDnal
seminars on risk management throughput the country.
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o January 22, 1986 -- Testified before House Public
Works Subcommittee on Investigation and Oversight on
insurance crisis.

o February 7, 1986 -- Filed comments with the Interstate
Commerce Commission opposing the further elimination
or proposed reduction in the motor carrier reporting
requirement.

o February 1986 -- Petitioned Interstate Commerce
Commission requesting a conference on the insurance
crisis conducted by a hearing officer. Such a
conference will allow parties to work out solutions
without talking through lawyers and legal petitions.

Future Actions

1. Early April 1986 -- publication of insurance risk
management manual for trucking.

2. March 1986 -- Testify before 3 Congressional
Committees on Liability insurance crisis.

3. Possible ATB. endorsed insurance orogram for qualt'led
members.
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TESTIMONY OF JAMES K. COYNE

EXECUTIVE VICE PRESIDENT

AMERICAN CONSULTING ENGINEERS COUNCIL

AND

PRESIDENT

AMERICAN TORT REFORM ASSOCIATION

ON

IMPACT OF LITIGATION AND LIABILITY

ON CONSULTING ENGINEERS

AND

INDEPENDENT BUSINESS

BEFORE THE

COMMITTEE ON THE JUDICIARY

AMERKANTORCRERMUHAMKKMATION

FEBRUARY 21, 1986
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Mr. Chairman, members of the Judiciary Committee, my name is

James Coyne. I appear before you today as Executive Vice

President of the American Consulting
Engineers Council (ACEC) and

President of the newly formed American Tort Reform Association.

If justice is blind we must do something to correct her

vision. Because the vision of American justice has become so

distorted, that the scales have been totally tipped to the plain-

tiffs, and particularly, plaintiffs that can afford high priced

trial lawyers. The American civil justice system, which our

Chief of Justice Burger has for many years decried, is in danger

of seriously damaging our way of life.

Our system of civil justice is based on a fair hearing of the

evidence and redressing of wrongs. Today its become an investi-

gation of who has insurance and inventing a legal theory to show

why the insured defendent should pay. We have moved from remedy

based on negligence or fault to compensation based on injury, the

more unlikely and outrageous the better.

Risk for local governments,
independent businesses, profes-

sionals providing essential services was something computed far

down in the budget and covered by insurance. Now risk is top of

the agenda at city council meetings, board rooms, and universi-

ties. It no longer is a minor budget item for insurance, but is

often not only expensive, but increasingly unavailable.

But more importantly, it has put many people in the "risk"

business, people who must make the decision, "Do I dare continue

to serve on this board of directors, this school board or town
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council, this athletic or recreation league?" For many the

answer is no. They have decided the risk isn't worth it. This

is particularly true of small businesses, volunteer groups, local

governments, and special purpose districts. That decision costs

us all; not in dollars, but in the quality of our communities.

For the others who choose to take the risk, however, it

changes the way they make the decisions that matter. Rather than

innovation, new products, new services, new markets, public and

private managers have to worry about, "What's the chance I'll get

sued?" In this stifling climate of anxiety over unknown risk,

our econ^mic growth, perhaps even our spirit of adventure and

pioneering, will be reduced.

How does this directly relate to consulting engineers? Our

members have been consistently in the forefront of responding to

the major challenges of this century. The great strides in

transportation, communications, buildings, energy generation,

pollution control and even historic preservation are all depen-

dent on engineering, most of it done by independent professional

firms. Yet what do we find today.

Liability insurance is today nowhere available for hazardous

waste removal engineering nor for the design of the rehabilita-

tfon of federal buildings, when asbestos is present. Firms

performing structural engineering necessary for construction of

dams, wastewater treatment plants, bridges, as well as public

buildings, experienced an average increase in premiums of 54% is

1985.
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The pollution exclusion published by the insurance industry

in mi0 1985 may eliminate coverage for environmental firms de-

signing pollution control systems for water and air.

But the root cause of the crisis we believe is not in the

insurance industry, but the American civil justice system. Five

years ago a small minority of our firms were sued by their

clients t :emedy tesign errors or by personal injury claimants.

Today it is not uncommon for engineering firms to have multiple

suits at all times pending. Architectural/engineering (A/E)

firms in 1985 averaged 109 new claims/100 :as and 210 claims

pending/100 firms.

What we have in public, as well as private and commercial

projects, is a crisis in tort liability. This crisis extends to

every facet of business life.

Wnat is the crisis of our tort system? For that matter, what

is tort law? For those of you who are not legal scholars, *ort

law is the law of civil wrongs other than the breach of contract.

It's the framework for most of the lawsuits in America today.

A little historical perspective is needed to understand how

we got to where we are.

There are two broad areas of the law: criminal and civil.

Tort law falls under the civil category and includes everything

from slip and fall cases to automobile acciaeAcs to bel suits.

The rules in tort law center on what kinds of injuries can be

compensated and what has to be proved to win the lawsuit. We

inherited these rules from English common law. In the past,
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changes in these rules evolved slowly, largely from court deci-

sions, not from statutes.

In America, we have 50 different state court systems and

hundreds of federal courts that must interpret and apply these

laws. There is often a difference between the rule in one place

and the rule applied in another. Overall, however, most court

decisions on tort law have followed the same general trend.

Surprisingly enough, even with all the minor adjustments and

additions made through nearly 200 years of American court deci-

sions, the balance struck by English common law remained essen-

tially the same from the early 1800s until the 1960s.

With limiter exception, a person suing could recover only if

he proved that the defendant was at fault--that the defendant's

negligence caused the injury. If the plaintiff--the person

bringing the lawsuit--was the primary cause of his own injury

through negligence or d' berate conduct, he could not recover.

Plaintiffs could usually get damages for intangible pain and

suffering only if there was an accompanying physical injury. And

punitive damagespunishment awards over and above compensation

for injury--were available only for truly outrageous conduct. In

other wordw, tort laws were defined in such a manner that one

only obtained redress for cases of true negligence, not for the

personal risks of everday life.

The tort system we have today--only 25 years later--is vastly

different. Our generation has overturned 200 years of legal

tradit?on.
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To illustrate recent changes, let's look at just a few of the

important decisions of the last 25 years in California. I have

chosen California because its lead has often been followed by

other states.

In 1961, California rejected the common law doctrine of

sovereign immurity, which for centuries had protected cities and

states froi lawsuits. In fiscal 1984, California cities--that's

California taxpayers--paid out more than $19 million in claims,

up from $5 million just three years ago.

In 1962, the concept of fault was tossed aside in the area of

product liability. Now, an injured person doesn't have to prove

any negligence--just that the injury might have been prevented by

a different product design. That's how you get lawsuits against

telephone booth manufacturers for not making their product crashproof.

In 1968, the California Supreme Court changed the standard of

care owed by landowners, extending the duty of "utmost care" to

even criminal trespassers. You can now see why a burglar robbing

a school can successfully sue for injuries.

In 1975, California replaced the doctrine of "contributory

negligence" with "comparative negligence." Comparative negli-

gence allows an injured party to recover if he is partly--or even

primarily--at fault for an accident.

Not only has legal doctrine been substantially altered, the

dollar value of awards has ballooned. The tort system today has

more million dollar winners than a state lottery. You may think

that the high awards you read about are aberrations, but in 1984
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the average product liability verdict was over a mill' ,n dollars.

The average medical malpractice award was $950,000.

Courts today also have become more liberal in awarding puni-

tive damages. Recently, an insurance company disputed the proper

settlement amount with a couple whose car was rear-ended. The

insurance company offered $4,500; the couple believed they were

entitled to $17,000. They sued, claiming the insurance company

had failed to settle their claim in good faith, and recovered

$7.4 million in punitive damages. Regardless of who was right or

wrong, the punitive damages awarded were totally ot.t of propor-

tion to the c'aim at hand.

And courts in many states are handing out extraordinary

awards even where there is no physical injury, just the mental

trauma caused by watching an injury happen to someone else, or

the worry brought on by fear that an injury might occur in the

future.

Huge damage awards are a recent phenomenon. The first

million-dollar tort verdict was awarded in 1961. In 1983 alone,

this country settled 360 cases for $1 million or more. By com-

parison, in the entire judicial history of Canada, there have

been only six $1 million tort cases--and three of those cases,

applying Canadian law, were decided by U.S. courts. No other

country pays these huge amok.nts.

The financial cost of our tort reparations system is stag-

gering: In 1984, the tort system was estimated to cost 37 times

as much as it did in 1950. Commercial liability insurers alone
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spent $2.9 billion defending suits in 1983; and legal defense

costs had risen to 25 cents per premium dollar, compared with 5

cents per dollar in the 1950s.

Think of it instead as the dean of Stanford Law School did --

as litigation pollution, or more precisely, as a disease drama-

tically weakening our nation.

Its a disease with 16.6 million lsisuits in America last

year (Japan had less than 1% as many). It is a disease which

consumes as much as $60 billion of our GNP, and wastes some of

America's finest minds, best products, most successful research

and production facilities and saps the creativity and energy of

our public and private enterprises. And it's a uniquely American

disease. Two thirds of the world's lawyers are in the U.S.

What are the symptoms? Such lawsuits occur everywhere --

sometimes for the most frivolous reasons. They are reported in

any newspaper almost any day and liability awards from these

suits show no relationship with fact, fault or fairness. The

acute symptom of the disease is a plague of insurance policy

cancellations and premium increases.

Most of the 1986 policy renewals among our members for lia-

bility insurance show increases from 50 to 900%. Furthermore,

almost everyone's deductibles are being doubled and limits of

liability are being reduced.

The consequences for hazardous waste cleanup engineers, as we

described above, as well as nurse-midwives, day care centers,

asbestos removal contractors, ski areas, small towns and commu-
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nity colleges, LP gas distributors, new drug companies, landfill

operators and thousands more, are they have to go bars -- no one

will write insurance at any price. They're facing bankruptcy,

liquidation or the deadly game of litigation roulette. More than

13% of all ACEC firms went "bare" in 1985, but more sadly 1 in 3

of all of our smallest firms either cannot afford or cannot

obtain liability insurance. As a result, the public is unpro-

tected, as well as these independent businesses.

We're here today to introduce ATRA. We want to find a cure

to this disease. Ws feel that basic tort reform is the only

answer, together with a fundamental change in public attitude

toward tort litigation. ATRA is the first and only national

association to join together a broad army of public and private

organizations to f'; 01.t this litigation pollution. As you can

see, we include professionals and trade associations, some of the

biggest and some of the smallest. Our charter member organiza-

tions represent more than 960,000 businesses, professionals,

schools, communities, partnerships and public entities. Collec-

tively, they employ more than 19 million tax paying Americans.

And we expect more than 200 other associations to join within 30

days. We are all committed to curing this disease, lowering

liability premiums, litigation expenses, and reducing the fre-

quency of unjust and irrational lawsuits. We have a two-pronged

agenda. First, build a broad-based bipartisan public organiza-

tion with the resources and capabilities to demonstrate to our

nation's policymakers what Las to be done. Many lawmakers hear

7 4 4



742

Testimony - Page 9

only the voice of the Association of Trial Lawyers of America

(ATLA). In fact, the multi-million dollar war chest they've

raised to oppose tort reform demonstrates how their own self-

interest is leading them to ignore their duty to the public.

Second, we intend to carry this effort to 50 state capitals

this year. Tort reform will not come only by the efforts inside

Washington's beltway. It will be the #1 issue in at least 40

state legislatures this year. We stand ready to support these

state efforts, especially with the help of the America,' Legisla-

tive Exchange Council, the leading organizations of state legis-

lators concerned about tort reform.

Of course, national leadership is forthcoming. Attorney

General Meese has created a special Working Group within the

Domestic Council to propose tort reform proposals. Ass't.

Attorney General Willard calls tort reform his #1 priority.

The membership of ATRA spent an afternoon at the White House

just two days ago to air our concerns and explore ways we can

help achieve our gnx19.

Chief Justice Berger tells the story of a small town with only

one lawTer who is about to close up shop for lack of business.

But then another lawyer moves in -- now both are thriving. The

Chief Justice has called for tort reform and the Judicial Conference,

which he chairs, is actively reviewing several proposals.

Of course, Congress, too, will hold hearings. We believe it

fitting tnat the Judiciary Committee, which is responsible for the

nations's court system and federal legal structure, is the first

745



743

Testimony - Page 10

Senate Committee to hear the ATM message. Tort reform will

certainly be an important item on the Congress' agenda this year.

The battle has begun. Much has to be done. The public needs

to get a better understanding of how the arcane subject of tort

law so severely affects their lives and their livelihoods.

We are confident of the success of our effort because cf the

broad public and private support and interest we have already

received. We are confident that our friends in Congress will be

interested and committed to join us in this effort.

What is the solution? We can't look to the lawyers to solve

the problem. Abraham Lincoln, a lawyer himself, once said that

the highest duty of an attorney was to discourage litigation.

While I certainly support his view, it is a tough standard. It's

like asking doctors to discourage medicine or ad agencies to

discourage advertising. In fact, just the opposite is happening

as lawyers increasingly advertise for tort clients.

We can't look to insurance companies to solve the problem.

As middlemen, insurers are in the business of spreading risks in

a society, not picking up the tab for them. Insurance is unusual

in that it must price its product to cover the cost of lawsuits

today and mAny years into the future. As long as the courts

define the rules, the policies will be competitively priced to

reflect those rules. If the liabilities are undefined, the

insurance cannot, or should not, be written.

Finally, we can't look to the courts alone to solve the

problem. Courts are focused institutions which decide narrow
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cases involving the parties before them. Only occasionally do

they see repercussions beyond the immediate case. If they did,

they would probably not have set many of these recent precedents.

It took 25 years of case-made changes in doctrine to create

our most litigious society it the world; but we do not have 25

years to correct it. The stakes are simply too high. So, if we

can't look to the lawyers, and we can't look to the insurance

companies, and we can't look to the courts to solve the problem,

who can we look to?

The answer lies with us as citizens and with the legislature.

But the legislature will not act until the voters make their

voices known. Everyone must get involved because everyone is

paying the price--municipalities, businesses, citizens and even

the trial lawyers, who are themselves having trouble getting

liability insurance.

It is time for all of us to step back and readdress some

basic questions:

o Is fault still important?
o Where do we draw the line on defining and assigning

liability?
o Should there be limits on financial damages?
o When does ease of suit cripple the productive elementsof society?

These questions--and others--are big, important and complex

They must be thoroughly analyzed and debated at the local, state

and national levels by everybody, not just the experts. We must

understand the issues. We must talk to one another. We must

involve our legislators. Only then will the system begin to change.
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The following are some solutions we might consider:

1. Put limits on liability.

o Limit pain and suffering awards, particularly when
there's no physical injury or when the injury occurred
to someone else.

o Reduce size of awards where the impact of taxes,
expenses and collateral sources are significant.

2. Punitive damages. The original justification for

punitive damages was to deter outrageous behavior,

willful and wanton misconduct. In recent years, this

good standard has been diluted to the point of

capriciousness.

3. Rerive comparative negligence. This doctrine allows

plaintiffs to recover large damages even if they are

more responsible for the injury than the defendant.

That's what allows people who throw themselves in front

of subway trains to recover hundreds of thousands of

dollars from the taxpayers. It should be possible for

judges to dismiss lawsuits at an early stage if the

plaintiffs are clearly responsible.

4. Eliminate joint and several liability. The defendant

should be financially responsible only for his own

fault in the incident, and not for someone else's fault

if tbat person can't pay.

5. Limit the contigency fee system. This encourages

frivolous lawsuits and provides an irresistible

incentive to extend the line on defining liability.
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6. Create a mechanism for mandatory, non-binding

arbitration of smaller claims , which make up the bulk

of tort cases. If a plaintiff then carries his case on

to the courts, he should pay defense costs if he does

not prevail.

We think that the Alternative Dispute Resolution Act and the

Litigation Abuse Act are two steps in the right direction. We

urge the Judiciary Committee to become the Senate leaders for

tort reform. Pieces related to specific professions or remedies

have been introduced elsewhere but this is the Committee where

the leadership focus should be.

Someone once said that people get the kind of government they

deserve. In a democracy, it's also true that we get the kind of

civil justice system we deserve.

I think we deserve a system that is predictable. A system

that provides prompt, just and full compensation to injured

victims at a reasonable cost. A system that does not make each

of us a potential target for lawsuits arising from someone else's

accidents. A system, in other words, that does not outrage our

common sense notions of justice.

Thank you for the opportunity to present our views today. I

will be happy to answer any questions.
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BEFORE THE
INTERSTATE COMMERCE COMMISSION

PETITION FOR
INVESTIGATORY RULEMAKING

MOTOR CARRIER INSURANCE RATES

COMES NOW the American Trucking Associations, Inc.

(ATA), pursuant to 49 U.S.C. 510321 and 11701, and 49 C.F.R.

Parts 1110 and 1117, and hereby petitions the Commission to

institute an investigatory rulemaking into the cause and

effects of the current increases in insurance premium rates

for motor carriers leading to the adoption of findings a ../or

rules which will assist motor carriers in acquiring and

maintaining the required insurance and in controlling the

increased costs.

Identification and Interest of
American Trucking Associations, Inc.

The American Trucking Associations, Inc. is a

national trade association which represents the interest of

the trucking industry throughout the Urited States. It is a

federation whose membership is the individual motor carriers

and affiliated trucking associations in each of the fifty

states and the District of Columbia. The association
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participates regularly in proceedings before the Commission,

other state and federal agencies, and in state and federal

courts representing the interests of the motor carrier

industry.

ATA is joined in this petition by the American

Movers Conference; Film, Air and Package Carriers Conference,

Inc.; Interstate Carriers Conference; Munition Carriers

Conference, Inc.; National Automobile Transporters

Association; Private Carrier Conference; Regional and

Distribution Carriers Conference; Regular Common Carrier

Conference; and Specialized Carriers and Rigging Association.

Statement

The Congressional goal of the Motor Carrier Act of

1980 toward maintaining a safe, efficient, economically sound

and competitive, privately owned motor carrier transportation

system, 49 U.S.C. 10101, is being hampered by the current

'hard market' in the insurance industry. Motor carriers are

faced with the obstacles of staggering increases in their

insurance premium rates, withdrawal of many insurance

carriers from the motor carrier insurance market, and severe

limitations on tee number of policies that insurance

companies staying in the market can or will write. Motor

carriers are not only finding the Congressionally required

-2-
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insuranc- more expensive but more diffi,alt, or even

impossible, to obtain.

Pursuant to the provisions of section 10927 of Title 49,

United State,* Code, 49 U.S.C. 10927, the Commission cannot

issue an operating certificate, permit. or certificate of

registration to a motor carrier until that carrier has

submitted evidence of a bond, insurance policy, or other type

of security, approved by the Commission, in an amount

sufficient to cover all nvIronmental, personal liability, k

loss or damage of property judgments against the carrier.

Further, a carrier's certificate, permit, or registration

remains in effect only as long as the carrier eaintains the

required insurance. 49 U.S.C. 510927.

The current 'naurance market makes it difficult for

new and existing car.''ers to oi n the insurance necessary

to comply with this requirement. Further, those carriers who

are able to obtain insurance are often facia with serious

delays in acquiring the coverage rsquirad, and when insurance

is available it is at a highly inflated rate. The amount of

a motor carrier's insurance rate increase bears no apparent

relationship to tte individual carrier's or the motor carrier

industry's claims ratio or claims history. A carrier's rate

increase appears to be a function of the financial needs of

the individual underwriter(s) rather than the claims record
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of the carrier. Increases of 300% to 400% are more and more

common throughout the motor carrier industry. Increases of

S00% or more are not unheari of.

The Commission is well aware of the existence of

these problems. The crisis facing the motor carrier industry

has been demonstrated by the number of carriers who have

sought individual remission to adopt insurance surcharges

and the great increase in the number of carriers the

Commission's enforcement arm has discovered which have been

forced by the current crisis to attempt to operate without

insurance. The number of such enforcement actions brought by

the agency this year, compared to the number brought in prior

years, has increased dramatically.

To Offer some help to the industry, ATA has

recently instituted an 'insurance hot lines intended to

answer carriers' insurance-related questions and to guide

carriers to sources of available insurance. The 'hot line

has been receiving 35-50 calls a day. It is clear that

insurance availability and insurance rate ',creases are one

of the major problems facing the motor carrier industry

today.

-4-
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Focus of the Investigatory Rulemaking

For the above stated reasons, ATA requests that the

Commission initiate a two-stage investigatory-rulemaking. In

the first part of the proceeding, the Commission should seek

public comment as to the depth and cause of the insurance

crisis in the motor carrier industry: the relationship, if

any, between the premium rates charged carriers and the

carriers' claims ratios, etc.: the availability of insurance

and the prevailing rates for insurance in the industry. The

agency should also examine how many carriers have been forced

to cease or curtail operations as a result of Cmir inabiil.v

to obtain insurance coverage or obtain it at a reasonable

rate. The Commission should also investigate the

effectiveness of insurance surcharges in easing the financial

burden on individual companies and determine the feasibility

of adopting a general insurance surcharge for the motor

carrier industry and determine what other relief is available

or required to rlleviate the current crisis.

The agency should obtain responses from members of

the insurance industry, using its general subpoena powers, 49

U.S.C. 51032i, to obtain the information needed to study thi..

problem.

After conducting the first phase of the proceeding,

the ICC should release their Finding of Facts and Recommenda-
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tions and promptly, in accordance to the findings made,

institute the appropriate rulemakings or policy proceedings

and submit recommendations to the Congress for legislative

action.

WHEREFORE, the American Truckir, Associations, Inc.

respectfully requests this Commission to initiate an

investigatory rulemaking into the causes, effects and

possible remedies of the insurance crisis now facing tho

motor carrier industry.

Respectfully submitted,

AMERICAN TRUCKING ASSOCIATIONS, INC.

WILLIAM S. BdUER
Vice Provident,

Legal Affairs
LANA BATTS

Vic. President,
Policy

KENNETH E. SIEGEL\
Associate General Counsel

American Trucking Associations,inc.
2200 Mill Road
Alexandria, Virginia 22314
(703) 838-1857
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Mr. FLORIO. Thank you very much.
Mr. Deragon.

STATEMENT OF JAY DERAGON

Mr. DERAGON. Thank you, Mr. Chairman and members.
My name is Jay Deragon. I am president of National Risk Man-

agement out of West Falmouth, ME. I am an independent risk
management adviser to the American Trucking Association, other
trade groups and associations, as well as individual motor carriers.

This morning in a brief statement I we uld like to voice my opin-
ion and views on the current Wile as I gee it and some probable
solutions, both short term and long term. 1.).:'1 to time restraints, I
was unable to submit a formal statement; however, I will submit
one in the future.

First I would like to address the insurance industry and its prac-
tices. Traditionally, we have seen the insurance industry go
through cyclical changes in their pricing methods. Factors involve
the interest rates, the economic climate, as well as reinsurance
marketplace.

These changes affect the American economy in their inability to
provide stable pricing. The current crisis, which is a crisis that we
are going through, is the worst since 1906 in the San Francisco
earthquake. I find it unreasonable to think that the insurance in-
dustry in 1983 made a profit and in 1984 are claiming $3.6 billion
in losses.

The question I have and many other people have is they are one
of the largest financial institutions in this country, and aren't they
able to predict trends, changes, and provide a stable environment
to adapt to these changes and trends. The current crisis sees
swings of 500 to 1,000 percent increases in liability insurance, riot
only for the trucking industry but for other industries as well.
Why. over a period of 1 year, if this current tort system has
evolved over the last 5 to 10 years, should the swing affecting the
American economy come all of a sudden?

The ii surance industry ie in the risk financing business. Their
ability o finance risk is based on their ability to measure risk.
Currently, the motor carrier industry is faced with these huge in-
creases, and yet no answers regarding trucking and its experience
as a risk.

Trucking is thrown into the category as commercial auto. Being
a large industry, the insurance kieitstry categorizes risk, and
again, trucking is labeled as commercial auto, thrown in with
buses, taxicabs, every type of commercial auto you can imagine.

My question is what is the experience of the trucking industry
compared to these others? Part of risk financing is spreading the
risk and the financing of those risks. Should we investigate a prob-
able alternative in determining other methods of risk financing by
individual group? Is it fair that the trucking industry pay the high
premiums due to the overall experience of what is called commer-
cial auto, or should special segments within that category be treat-
ed individually?

A more detailed approach to the problem is to identify the prob-
lem areas withii. that group and address them.
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The trucking industry is well aware of the risks that they impose
to the public. The American Trucking Association has conducted
risk management seminars, they publish a risk management
manual, they have an insurance hotline. Not just currently, but in
the past they have also publicized many manuals and publications
on management and who to deal with their risk. They are well
aware, and probably more than the insurance industry, of their
risks and how to control them.

Currently the Federal motor carrier safety regulations provide a
sound base of practices and standards. The problem as I see it is
that the field engineers or representatives of the DOT could not
conceivably visit thousands of trucking companies with their cur-
rent staff to make sure that the trucking industry as a whole is
complying with the Federal motor carrier safety standards.

As voiced previously, there should be surprise visits. There
should be more stringent compliance. In my experience in what
DOT has done, they have gone in and reviewed an average of 10
driver files in the company that has 200. Shouldn't we review all
the files to be assured that that motor carrier is complying with
Federal motor carrier safety?

Other issues that can be of help to the motor carrier industry in
controlling their risk, the Motor Carrier Safety Assistance Pro-
gram, which really is an adjunct to the DOT Federal Motor Carrier
Act, in which more field representatives can be available to be sure
that the majority of the trucking companies out there are comply-
ing.

Driver disqualification. Should we provide higher standards for a
driver to become a professional truckdriver and not a last resort
for employment? Certification of safety fitness. Again, the Federal
motor carrier safety regulations provide maintenance rules and
regulations, driver qualification files. Higher standards of measur-
ing these can help the motor carrier industry better control the
risks in field who are not cooperating and complying with Federal
motor carrier regulations.

Classified licensing. The problem the motor carrier industry is
facing in measuring its riskwhich, by the way, the biggest risk is
the driveris checking out his previous employment record and
checking out whetir,. or not he has multiple State licenses. There
is no uniformity in this issue and should the Federal motor carrier
regulations include uniformity on the State levels.

National driver register is another facet of measuring risk for
the moth: carrier industry.

All State regulations should be uniform so that the motor carrier
can have a better method of streamlining his operation and under-
standing the risk and ways to measure the risks and control them.
The insurance industry is in support of this and so is the motor
carrier industry.

Again, I cannot emphasize enough the importance of field inspec-
tions by the Department of Transportation. The motor carrier in-
dustry, like all industries, realizes that not all members of that in-
dustry will cooperate and comply and provide professional service
to the public at safe standards. Increase in inspeci'gns would help
eliminate those individual motor carriers who are noncomplying
and providing a risk to the public.
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The current legislation on the Risk Retention Act is a short-term
opportunity for solution; however, we must realizes that no matter
what we propose in enacting the Risk Retention Act, we are going
to be involved with the insurance industry, at the whims of the re-
insurance rates.

It opy be a short -term solution, but long term it could cause the
same pit blems we are facing, and that is higher cost to the busi-
new: inaufAry due to cyclical changes.

To end my testimony, the great historian in America, George
Santana, once said that those who forget the past are condemned
tc repeat it. The insurance industry is repeating what they have
been through historically since the beginning of their industry. The
future will be more stable if we can educate one another, eliminate
the poor risk, anti transfer the responsibility to the people who are
responsible on the primary level.

Thank you.
Mr. PiORIO. Thank you very much.
Mr. Pizzi, we have a vote. What I think we will do is take a 10-

minute recess, and when we reconvene, we will be pleased to hear
from you.

The committee stands in recess for approximatel, 10 minutes.
[Brief recess.]
Mr. FLORID. The subcommittee will kirt.,4 reconvene.
Dr. Phillips, I understand you have the problem that most of us

in Congress have, being required to be in two places at one time. I
am sure there will be no difficulty in allowing you to go next.

STATEMENT OF DEBORAH PHILLIPS, PH.D.

Ms. PHILLIPS. Thank you very much. Mr. Chairman and members
of the committee, my name is Deborah Phillips. I want to thank
you very much fir inviting me to testify on behalf of the National
Association for Le Education of Young Children.

I will submit my full testimony for the record. This morning I
will summarize the statement.

The National Association for the Education of Young Children or
NAEYC, is a nonprofit membership association comprised of 50,000
individuals who work in all facets of early education. For the last
10 months we have been receiving between 150 and 200 calls each
week from providers who cannot find affordable liability insurance,
if they can find insurance at all. We have never received this mag-
nitude of calls on any single issue in the 60-year history of the asso-
ciation.

It is particularly rewarding to see this subcommittee emphasize
issues of prevention. While the immediate problems associated with
the shortage and cost of insurance are immense, it is critical to
look ahead to ways of preventing a reoccurrence of what has now
been determined to be a cyclic problem.

Last November, NAEYC conducted a random national survey of
the child care field to assess the magnitude of the insurance crisis.
Almost 300 surveys were returned from child care providers in 43
States, thus giving the results national scope. Our results have
been corroborated many times over by State and local surveys that
are summarized in the full text of my testimony.
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Today I would like to give you a few of the themes that have
emerged from the survey results. First, they document that the in-
surance problems experienced by child care providers appear to be
worsening. Whereas only 20 percent of the programs surveyed last
summer had experienced cancellations and nonrenewals, the cur-
rent results show that 60 percent of family day care homes and 34
percent of centers are reporting these problems.

Second, the data make it clear that the negative characteriza-
tions of child care as a risky or unprofitable business are complete-
ly unfounded. Nine out of t programs responding had never had
a claim on their liability insurance policies. Of those with claims,
80 percent had claims that were less than $500 total. The largest
single claim was for only $15,000.

Child care is a sound insurance risk. There is no actuarial basis
for the cancellations and exorbitant rate increases that are jeop-
ardizing the availability of essential quality child care in this coun-
try. There is no evidence that large numbers of huge claims are
surfacing from the child care field. We have asked for this evidence
from the insurance industrj and they haven't produced it. Prior
congressional hearings have requested this information and it was
not forthcoming.

This week I spoke to staff of the General Accounting Office who
looked at the Insurance Services Office data and they threw their
hands up. They can't interpret the data. They don't believe the evi-
dence is there.

Third and perhaps most troubling, the quality of our Nation's
child care programs is being jeopardized as a direct result of the
insurance crisis. We inquired about how programs plan to respond
to their insurance problems. Most responded that they would raise
parent fees where possible and they would cut into their operating
budget in addition. But increased parent fees will not go to staff
salaries or to new books or improved meals. They will go to the in-
surance industry.

There is no maneuvering room in a child care budget. The child
care directors I have spoken to are planning to hire staff with less
training, to have fewer staff for supervising children and to cut
back on their educational resources. These are precisely the ele-
ments of an early childhood program that guarantee the safe and
healthy development of children. The price of the insurance crisis
in child care will be paid by the children who will receive lower
quality are.

For programs that can increase parent fees, the dollar amounts
are not trivial. Annual increases of $100 to $350 per family per
year were quoted to me by programs that serve predominately low-
income families. Head Start programs and programs that serve
title XX children are unable to pass increased costs on to parents.
They receive a set reimbursement fee per child. There are no
parent fees to raise. Not surprisingly, in our survey, 11 percent of
the Head Start programs thaL responded indicated they plan to
close and 61 percent reported they would need to reduce services.

Among family day care programs, it is not just quality that will
be sacrificed. These programs are, in fact, closing. A survey by the
Children's Foundation, an advocacy association for family day care
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providers, revealed that 30 percent of the programs responding to
their survey reported plans to terminate.

How effective have State and national responses been so fa.? The
responses from the States to the insurance problems of child care
providers have been very uneven and generally unsuccessful. They
are not addressing the affordability issue at all. There are no assur-
ances that once the insurance industry bounces back from this fi-
nancial cycle, it won't all happen over again a few yeare from now.

Several States like Maryland, California, and Pennsylvania have
established m -rketing assistance plans. In Maryland, when I asked
whether the I A} had helped child care providers, I was told "it is
a disaster." In Pennsylvania, family day care homes were not in-
cluded in the MAP and there is an application fee of $150. In Cali-
fornia, I was told by the representative from the American Insur-
ance Association, who administers the MAP in California, that
they have not written the number of applications anticipated."

The staff of State Senator John Seymour who authoret! the MAP
legislation recited a litany of concerns. They include poor publicity
and a laborious application process. They also noted that the pre-
miums for programs insured through the MAP are slightly higher
than those insured independently, even though the MAP was not
constructed as a high risk pool.

In New Jersey, despite Commissioner Gluck's commendable ef-
forts to prevent the insurance problems from snowballing, child
care representatives and State officials told me the rates are still
skyrocketing and family day care providers are still completely
without coverage.

At the national level, two policies have been established to serve
child care providers. One policy only covers high quality programs
using NAEYC's criteria for high quality child care. These criteria
exceed most State's licensing standards. This policy will not cover
programs that receive a substantial share of their support from
Government funds, like Head Start programs. It is restricted to
center based programs. It is not helping family day care at all.

The second policy is undergoing the approval process in each
State's office of insurance. To date, it has been approved only in 15
States; 20 States have disapproved the policy. It is pending in the
remaining States. This is a far cry from national coverage. More-
over, the rates of this policy vary tremendously by State, from a
high of $204 per child in New York, the rate in New Jersey was set
at $136 per child, to a low of $10 per child in South Carolina. There
is no rhyme or reason to these rates. They do not correspond to the
caliber of the licensing laws in the States. There is a minimum pre-
mium of $500 per policy. To put this in perspective, family day care
providers were paying between $100 and $150 per year for their
entire coverage just a year ago.

In sum, we are left with a patchwork of insurance that leaves
the majority of programs without coverage. All programs are expe-
riencing rate increases. Sometimea they are small but more typical-
ly they are exorbitant, extracting two to three times the premiums
paid just a year ago. Many family day care homes are simply being
priced out of the market or left without any coverage.

There are three enduring issues for child care with respect to the
insurance crisis. The first is predictability. Our field has been se-

7 6 1



759

verely hurt by the actions of a desperate insurance industry whose
unwise boom-bust investment policies have caught up with them.
The child care field simply cannot absorb sudden increases in oper-
ating costs. If the changes had come more gradually, programs
would have been much better equipped to respond.

For this reason, NAEYC is very suppo-tive of any effort to lend
greater oversight and predictability to the insurance market. No
existing regulatory mechanism has effectively addressed this issue.

The second is improved information. The lack of any sound actu-
arial data on child care has appalled us, particularly in light of the
major decisions that are being made by the insurance industry. In-
surance representatives have acknowledged to us that their rate
setting is guided by speculation and fears about the future rather
than facts about the present, in the case of our own programs.
From what we can tell, the state insurance offices have insufficient
control, if any, over the rate setting of the insurance industry. This
is intolerable in light of the social and economic ramifications of
their decisions.

The third issue is prevention. Insurance companies arc using the
lack of stringent uniform child care licensing to justify teeir exor-
bitant rate hikes, cancellations, and nonrenewals. They tell us
there is no loss control or risk management in the child car field.
Child tare quality, and specifically standards that assure qt ality,
lie at the center of the insurance industry's concerns about child
care.

The sad irony in this situation is that child care providers for 15
years have fought for minimum Federal child care standards. Now
these same individuals are paying the price for the Federal inat-
tention to child care quality. The cost of this implicit policy of ne-
glect is getting higher all of the time. We in the early childhood
profession are making large strides in promoting improved prac-
tices, but a national statement of commitment to quality is essen-
tial.

This commitment means much more than just Federal child care
standards. It means dependable financial support that will make
child care quality a reality, not just a goal or a paper document.

The recent decisions of the insurance industry are not just busi-
ness decisions. They are decisions that can jeopardize the basic
social needs of American families and of American businesses. The
impact of the insurance crisis has spanned every State and has af-
fected a very broad spectrum of businesses. It is sapping essential
resources from child care programs and other core services at a
time when they are already making sacrifices due to Federal
budget cuts.

We have been patient, Mr. Chairman. We have looked to the
States for a reasonable solution to this growing problem. We have
waited for an adequate voluntary response from the insurance in-
dustry. There have been a few noteworthy attempts to make liabil-
ity insurance available.

When it comes to affordability. we have been told to wait and
see. There are no guarantees or controls to assure that this does
not happen all over again. An issue of this magnitude of national
and social impact deserves your most careful attention.
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We commend this committee providing this attention and
look forward to working closely with you in the months ahead.

[Testimony resumes on p. 783.]
[The prepared statement of Ms. Phillips follows:]
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Deborah Phillips, Ph.D.

Director
Child Care Information Service

National Association for the Education of Young Children

Mr Chairman and Members of the Committee, I want to

thank you for inviting the National Association for the

Education of Young Children to participate in this

extremely important hearing on competition in the

insurance industry.

My name is Deborah Phillips. I am speaking on behalf

of the National Association for the Education of Young

Children (NAEYC) as Director of their Child Care

Information service. NAEYC is a nonprofit, membership

association comprised of 50,000 individuals who work in

all facets of early education. The vast majority of our

members work directly with children in chill care

programs, nursery schools, and elementary schools. Our

principal goal is to promote and support the development

of high quality care and education for our nation's young

children.

For the last 10 months, NAEYC has been receiving

between 150 and 200 calls per week from child care

providers who cannot find affordable insurance, if they

can find insurance at all. We have never received this

magnitude of calls on any issue in the 60 year history of

the Association. We been extensively invclved in

negotiations with the insurance industry, condIcted a
4
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national survey, participated in several coalitions of

affected industries, and provided technical support to

thousands of child care professionals, organizations, and

state officials.

This places us in an excellent position to give you a

snapshot of how the insurance crisis is affecting the

child care field, how effective the resonses of the

insurance industry and of the States have been, and where

you might be able to make an arveciable difference in the

resolution of this problem.

It is particularly rewarding to see this Subcommittee

emphasize issues of prevention. While the immediate

problems associated with the shortage and costs of

insurance are immense, it is critical to look ahead to

ways of preventing a reoccurrence of what has now been

documentPd as a cyclic problem.

The insurance crisis has devastated the .hild care

field. Efforts at the state level to rectify the problems

have generally failed, particularly with respect to

affordability. And, our efforts to establish national

child care liability policies have been successful for

only select portions of the child care market.
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the availability, stability, and quality of child care

in this country are being jeopardized at a time when the

number of families who rely on child care is increasing

exponentially. Child care is essential to the

self-sufficiency of millions of today's families. Under

these circumstances, the sweeping and unjustfiable

classification of child care as of "high risk" by the

insurance industry is intolerable.

Magni,ude of the Piohlem

Last November, NAEYC conducted a random, national

survey of the child care field to assess the magnitude of

the insurance crisis. We asked about recent changes in

the availability, costs, and coverage that child care

providers had experienced with their liability insurance.

Respondents also reported their entire history of

insurance claims, and their plans for coping with their

insurance problems.

Almost three hundred surveys were returned from child

care providers in 43 states, thus giving the results

national scope. The bulk of the respondents were

directors of child care centers. I would like to submit

the full report of the survey findings to the Committee.
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These findings document the charade carried on by the

insurance industry in their characterizations and

treatment of the child care field.

Highlights from the NAEYC survey results:

(1) Two-thirds of family day care homes and one-third

of child care centers have experienced insurance

cancellations and nonrenewals. This is up to three times

the rates reported il a similar survey conducted la?t

summer.

(2) Among programs still able to find liability

insurance. 60 percent experienced rate increases during

the last year. Over 50 percent are now paying a least

twice their rate a year ago. Rate hikes of over 300

percent were not uncommon.

(3) One-quarter of the programs reported that their

insurance coverage was narrower than it had been last year.

(4) With respect to claims. 9 out of 10 child care

programs surveyed had never had a claim on their liability

policy. Of those with claims. 80 percent reported total
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claims under $500. The highest single claim was for

$15,000. The vast majority of claims were for minor

injuries. No claims resulted from child abuse allegations.

(5) Payment on all claims reported by child care

programs accounted for a mere 3 percent of premiums they

paid during the last year. This does not take the

investment income of the insurance industry into account.

(6) Most of the prcjrams reported plans to resond to

the insurance crisis either by raising fees parents or

by cutting into their operating budget. Five percent of

the programs were considering closing, and only 6 percent

indicated that they would operate without insurance. This

latter finding is not surprising given that half of the

states require that licensed child care centers have

liability insurance coverage.

What do these findings tell us?

First they document that the insurance problems

experienced by child care providers appear to be

worsening. Whereas only 20 percent of programs surveyed

last summer reported cancellations and nonrenewals, the

current results show 60 percent of family day care homes

and 34 percent of centers reporting these problems.
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Moreover, the summer data showed that 30 percent of

programs had had their rates increased over 100 percent.

Today this figure is 50 percent.

Second, these data make it clear that the negative

characterizations of child care as a risky or unprofitable

business are completely unfounded. To the contrary, child

care is a safe business and a sound insurance risk. There

is no actuarial basis for the cancellations and

exhorbitant rate increases that are jeopardizing the

availability of essential quality child care in this

country. There is no evidence that large numbers of huge

claims are surfacing from the child care field. We've

even asked for this evidence from the insurance industry

and they haven't produced it. Pricr Congressional

hearings requested this information and it was not

forthcoming.

For the child care field, this is not a problem that

requires tort reform. It is a problem that requires

insurance reform.
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Third. and perhaps most troubling. the quality of our

nation's child care programs is being jeopardized as a

direct result of the insurance crisis. Ir.creased parent

fees will not go to staff salaries, or new books, or

improved meals, but to the insurance industry. Money

saved for program improvements will now go toward

insurance premiums.

I want to take just a moment to put the economics of

the insurance crisis in context. There is no maneuvering

room in a child care budget -- the majority of programs

are nonprofit and they operate on a shoestring. The

portions of their budgets -- staff costs, materials, and

services -- that are able to be cut, are precisely the

elements of early childhood programs that directly affect

the safe and healthy development of young children. The

child care directors I have spoken to are planning to hire

staff with less training, to have fewer staff for

supervising children, and to cutback on their educational

resources. The price will be paid by the children who

will receive lower quality care.

For programs that can increase parent fees, the dollar

amounts are not trivial. A family day care home in

California that has operated for five years without any

7'i0
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insurance claims had its rates increased from $100 a year

to $800. The caregiver provides child care to 3 children

from two families. If she passed the costs on to her

parents, they would be charged an additional $350 per

year. A child care center in Indiana. directed by a

registered nurse would need to charge its families an

additional $144 per year to cover her 86.000 increase in

rates. A center in California that serves predominantly

low-income families would need to charge an additional

$100 to cover its jump from an annual premium of $8,000 tO

$25,000.

Head Start Programs and programs that serve Title XX

children are unable to pass increased costs onto parents.

They recieve a set reimbursement rate per child, so there

are no parent fees to raise. Not surprisingly, 11% of

Head Start programs in our survey indicated they planned

to close and 61 percent reported that they would need to

reduce services.

What is particularly ironic here is that concerns

about the quality and safety of child care prompted the

insurance industry to stop writing policies for child

care. Yet, the few resources that could have been devoted

to improving quality will now be drained by the insurance

companies.

.M1Mtil ? t
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Fourth. among family day care programs, it is not _lust

Quality that will be sacrified. These programs are, in

fact, closing. A survey by the Children's Foundation, a

national association of family day care providers,

revealed that 30 percent of the programs responding

reported plans to terminate services. In Fairfax County,

six family day care homes have already closed and a county

official told me, "I expect to lose a good number at the

end of the program year."

Findings from Other Surveys

These conclusions have been confirmed again and again

by other smaller scale surveys. For example, in Kentucky,

a statewide insurance purvey was conducted at the request

of a state legislative committee. Nearly half of all the

licensed child care facilities in Kentucky responded.

More than half of the respondents cited significantly

increased premiums ranging from 53% to 900%. Twenty-two

facilities are operating without insurance because they

cannot afford the premiums. Neverthless, only 27 percent

of the respondents reported any claims at all in the past

five years and of all of the claims reported, 86% were for

under $300. None were for child abuse allegations.
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In Alabama. a three-county survey revealed that over

20 percent of the child care programs had experienced

cancellations (only one of these programs had ever filed a

claim), almost 40 percent had had their rates increased

anywhere from 10% to 288%, and only 4% of the programs had

ever had a liability claim.

A survey of Region III Head Start programs

(Philadelphia area) showed that 42% had experienced rate

increa.ses and 2% had had their policies cancelled.

In Fairfax County, a survey of all child care centers

found that half of the programs had been notified of

cancellations, nonrenewals, or increased rates. None of

these centers had ever filed a claim against their center

liability policy.

In New Jersey, a survey of 200 child care centers

revealed that rates had increased from an annual average

of $2,388 last year to $4,135 this year. 17% of the

programs voluntarily cancelled their policies, because

they could not afford the higher rates. 97% of the

programs had never filed a claim, and of the 3% with

claims, the highest was $310.
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In Colorado, a comprehensive survey of all Licensed

child care centers and family day care providers revealed

that 40% of the child care centers and 20% of the family

day care homes had had cheir liability policies cancelled

or not renewed. 44% of the providers reported an increase

in their premiums with the increases as hign as 700%.

Only 7% percent of the providers reported any claims

throughout the history of thei. child care programs. The

highest claim was for $200,000 -- all others were below

$5,000.

In Michigan, a survey conducted by the State

Department of Social Services revealed that 50% of the

child care centers had had their liability policies

cancelled or not renewed.

The Effectiveness of State and National Responses

The responses from the states to the insurance

problems of child care providers have been very uneven and

generally unsuccessful. They are not addressing the

affordability issue at all. And there are no assurances

that once the insurance industry bounces back from this

financial cycle, it won't happen all over again a few

years from now.
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At a very basic level, we have referred child care

providers who a;:e looking for insurance to state offices

of insurance to obtain a list of companies that are

writing child care policies. These people routinely call

us back to inform us that their state insurance

commissioners are not able to help them identify companies.

Several states like Maryland. California. and

Pennsylvania have established Marketing Assistance plans,

sometimes just for child care an' in other instances for

all affected lines of business. In Maryland, when I asked

whether the MAP had helped child care providers, I was

told, "Its a disaster." in Pennsylvania. family day care

homes were not included in the MAP, and there is an

application fee of $150.

In California, there have been very few applications

from child care providers. I was told by the

representative from the American Insurance Association who

is administering the California MAP that they have not

written the number of applications anticipated. And, the

staff of State Senator John Seymour who authored the MAP

legislation, recited a litany of concerns, including poor

publicity and a laborious application process. They also

noted that the premiums for programs insured through the

MAP are slightly higher than those insured independently.

P", PIP ov/0
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In New Jersey, despite Commissioner Gluck's

commendable efforts to prevent the insurance problems from

snowballing, by child care representatives and state

officials report that rates are skyrocketing and that

family day care providers are still without coverage. I

was also told that some of the insurance companies

responded to the restrictions she placed on cancellations

by writing fewer new policies in New Jersey; in other

words, they retreated.

At the national level two policies have been

established to serve child care providers. The first is

offered to NAEYC members who work in child care programs

by a division of the CIGNA corporation. This policy is

available in 48 of the 50 states. Its rates appear to be

quite reasonable, running about $2,500 for a program with

50 children. However, the policy only covers high quality

programs usLng NAEYC's guidelines that exceed most states'

licensing standards. It will not cover programs that

receive a substantial share of their support from

government funds like Head Start Programs, which provide

essential child care for low-income families. And, it is

restricted to center-based programs, thereby leaving

family day care homes without coverage.

-!I6I 6
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The second policy that has just become available is

offered by Continental Insurance Company. This policy is

available to all licensed or registered child care

programs. either center-based or in family day care

homes. The policy was submitted to each state's Office of

Insurance in January. As of last week, only 15 states had

approved the policy, 20 states had disapproved the policy,

it is pending in the remaining states. This is a far cry

from national coverage.

Moreover, the rates vary tremendously by state from a

high of $204 per child in New York (the rate in New Jersey

was set at $136 per child) to a low of $10 per child in

South Carolina. There is no rhyme or reason to these

rates. For example, Idaho which has no mandatory child

care licensing has rates of $33 per child, whereas

California, with some of the strictest regulations in the

country, was set at $141 per child. There is also a

minimum premium of $500 per policy. To put this in

perspective, family day care providers were paying between

$100 and $150 per year for their entire coverage a year

ago.
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In sum, we are left with a patchwork of insurance that

leaves the majority of programs without coverage. All

programs are experiencing rate increases. Sometimes they

are small, but more typically they are exhorbitant.

extracting two to three times the premiums paid just a

year ago. Many family day care homes are simply being

priced out of the market, or left without any coverage.

Issues fur the Future

There are three enduring issues for the child care

field with respect to the insurance crisis.

The first is predictability. Our field has been

severely hurt by the actions of a depurate insurance

industry whose unwise boom-bust investment policies have

run amok. The child care field simply cannot absorb

sudden increases in operating costs. If the changes had

come more gradually, programs would have been much better

equipped to respond. For this reason. NAEYC is very

supportive of any effort to lend greater predictability to

the insurance market. No existing regulatory mechanism

has effectively addressed this issue.
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The second is improved information. The lack of any

sound actuarial data on child care has appalled us,

particularly in light of the major decisions that ..re

being made by the insurance industry. Insurance

representatives have acknowledged to us that tAir rate

setting is guided by speculation. With respect to child

care, it is fears, not fac's about child abuse that have

contributed to the Insurance crisis. And from what we can

tell, the state insurance offices have insufficient

control, if any, over the rate-setting of the insurance

industry. This is intolerable in light of the social and

economic ramifications of the decisions of the companies.

The third is prevention. A quick examination of why

the child care field was encompassed among the businesses

deemed "risky" by the insurance industry illustrates the

lack of consistent quality control in the child care

field.

Specifically, insurance companies are using the lack

of stringent, uniform child care licensing to justify

their exhorbitant rate hikes, cancellations and

nonrenewals. They tell us there is no loss control or

risk management in the child care field. We heard from

CIGNA that they would have a amch easier time convincing
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their agents to market NAEYC's liability policy in states

with more stringent child care standards. Representatives

from Continental were "on the feace" until they saw the

stringent guidelines that accompany NAEYC's new project to

accredit high quality child care centers. They were also

encouraged when they learned about the Performance

Standards that guide the Head Start Program.

Clearly, child care quality and, specifically.

standards that assure quality lie at the center of the

insuzaaoe industx,'s concerns Lyot child ,:are.

The sad irony in this situation is that chili care

providers for 15 years have sought federal minimum child

care standards. Now, these same individuals are paying

the price for the federal inattention to child care

quality.

The costs of this implicit policy of neglect are getting

higher all of the time. While we in the early childhood

profession are making large strides in encouraging

improved practices, a national statement of commitment to

quality is essential.
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Conclusion

The recent decisions of the insurance industry are not

just business decisions. They are decisions that can

jeor _dire the basic social needs of American families and

of American businesses. The impact of the insurance

crisis has spanned every state and has affected a very

broad spectrum of businesses. It is sapping essential

resources. from child care programs and other core services

at a Lima when thel are alLeudy making sacrifices due U,

federal budget cuts. And it is jeopardizing out nation's

ability to follow-through with its commitments to clean up

toxic waste dumps, to provide reliable medical care, and

to assure the safety of our nation's children.

While tort reform has been proposed as a solution to

the insurance crisis, we have been concerned that equally

important insurance reforms have not received adequate

attention. In the child care field, where there is no

history of major court claims, we feel the solu-ions must

focus on the decision-making processes of the insurance

industry. Moreover, we cannot wait for tort reform,

because in the meantime we are losing programs and

subjecting children to lower quality care.

We have been patient. Mr. Chairman. We have looked to

the states for a responsible solution to this growing

problem. We have waited for a voluntary response from the

insurance industry. There have been a few noteworthy

attempts to make liability insurance more available. But

when it comes to affordability, we've been told to wait

and see. And, there are no guarantees or controls to

assure that this does not happen again. Time is running

out.

An issue with this magnitude of national, social

impact deserves your most careful attention. We commend

this Committee for providing this attention and look

forward to working closely with you in the months ahead.
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Mr. flosio. Thank you very much. Dr. Phillips, since I under-
stand you have to be at another committee, let me just ask you a
question or two before we excuse you.

Your industry, if we can refer to it in that way, is really a classic
example of where there is no evidence whatsoever of the insurance
unavailability or unaffordability being in any way related to loss
payout. There is absolutely nothing that has been presented to us
at all. There are other examples; nurse midwifery is another area
where the evidence is there that there is no relationship between
payouts and increases.

The argument that has been posed, and you have stated it as
well, is there is no uniformity in standards and therefore there is
the potential for speculative losses at some point. As you point out,
many of us in Washington for the last number of years have tried
to get national standards. The cum nt climate being what it is here
in Washington, I don't see a whole lot of hope for that occurring.
We can continue to try but I am not overly optimistic.

It has been represented to me that since we last heard from
spokesmen from child care and day care centers in September, the
market has somehow loosened up. Can you tell us first of all if that
is the case, and if it is the case, if anyone has offered you an expla-
nation as to why there has been more availability made for insur-
ance coverage?

Ms. PfnuiPs. The only major development in the field that I am
aware of is the Continental Insurance Co.'s plan. That is the plan
that has been submitted to every State insurance office. There are
apparently problems with the policy. It has only been approved in
15 States. I have spoken to staff in the insurance offices of States
that have given me a rundown of some of the problems. If we are
left with a policy that is available in only 15 States, the needs of
many providers will not be addressed,

Mr. Punuo. Is this the :sigh quality program you talked about?
Ms. Pmums. No. The high quality program is offered to NAEYC

members who direct child care centers. That is a relatively good
policy. It is approved in all States except two. The problem here is
that it covers only a very tiny slice of the child care field. It doesn't
cover family day care. It doesn't cover Government funded pro-
grams. It doesn't cover part-day programs.

Mr. flosio. It doesn't cover Government funded programs be-
cause they are Government funded programs or because the pro-
grams are not sufficiently

Ms. Prawn. Because they are Government funded. We have
been told that in other lines of business, and this is through the
CIGNA Insurance Co., that Government programs are of lower
quality than non-Government programs. In fact, in child care, just
the opposite is true. We have presented them with a tremendous
amount of documentation of this fact. To date, the evidence has
been ignored.

Mr. FLORIO. Thank you very much. Mr. Pizzi.
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STATEMENT OF F. PAUL PIZZI
Mr. Pizzi. Good morning, Mr. Chairman and members of the sub-

committee. My name is Paul Pizzi, senior vice president, Risk Man-
agement Division of Pilko & Associates.

During the past g years, Pilko & Associates has been one of the
only risk assessment firms universally accepted by the domestic in-
surance companies offering environmental liability insurance cov-
erage.

I will summarize my written testimony in a brief oral statement
and I will be available to answer questions.

First, I am not an insurance expert. I offer this testimony as an
environmental risk assessment professional who has been directly
and indirectly involved with the insurance industry, regulatory
agencies, and various manufacturing and service industries for a
number of years.

My testimony is presented to clarify to what degree risk manage-
ment can be used to improve the insurance crisis as it exists today,
specifically in the environmental impairment liability area.

The liability insurance crisis is a multifaceted problem which has
its roots in a number of factors. I will quickly touch on the most
significant factors here. First, our present judicial system routinely
hands down large damage and punitive damage awards in cases
brought before the court. The insurance industry is understandably
reluctant to offer coverage in this 'climate, while consumer groups
and public advocates insist on continued protection.

The need fa~ tort reform is clear.
Second, coverage of events involving hazardous and toxic

chemicals and waste is often sensationalized and focuses on what
went wrong. The constant, negative reinforcement presented by the
media ultimately affects the thinking and actions of the public,
jurors, judges, insurance underwriters, and reinsurers, cumulative-
ly affecting environmental liability insurance.

Third, during the soft market experienced in the early 1980's,
many insurance companies, competing for investment dollars,
wrote liability coverage based on unwise underwriting practices,
which some call cash flow underwritirg. When claims predictably
resulted and eoincidentally; high interest rates declined, the premi-
um dollars generated were not adequate to cover claims. Only one
major insurance company has survived the tightening environmen-
tal liability market.

In a soft market, an insurance company insisting on more rigor-
ous environmental risk assessment, prior to binding coverage,
would be at a significant competitive disadvantage compared to
other insurance companies requiring less indepth or no risk assess-
ment.

A fourth factor is that environmental legislation, regulation, and
enforcement has been inconsistent and sporadic at both the State
and Federal level. Industry has been given confusing signals about
what it needs to do to comply with regulations.

Mr. Chairman, several weeks ago, you addressed the Texas
Water Pollution Control Association and made the point that in-
dustry needs (and wants) clear guidelines and objective, verifiable
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standards upon which it can act with confidence. I echo your point
emphatically.

Last, the regulated community has designed environmental pro-
grams which focus primarily on technical compliance. In general,
an aggressive, proactive approach toward overall risk management
and reduction has not been widely pursued. Jolted by the disaster
at Bhopal, many companies have recently implemented major risk
identification and reduction programs.

Effective solutions to the insurance liability crisis will not be
easy. A short term solution, which is receiving much favorable sup-
port lately, is the Kasten-Danforth proposed amendments to the
Risk Retention Act. Such legislation may offer some relief by pro-
viding businesses the option to cover their own exposures in the ab-
sence of commercially available liability insurance.

However, sound risk managenient techniques will be even more
critical in this situation, since reserves to cover losses will likely be
limited.

Longer term solutions to the liability insurance crisis are certain-
ly needed, such as more consistent enforcement by the regulatory
agencies, adherence to sound underwriting practices by insurance
companies, reform of the present tort system, and development of
strong internal risk management programs within the regulated
community.

Risk management can play a key role in relieving today's crisis.
By requiring indepth risk assessments, underwriters and reinsurers
will have more confidence in decisions to provide or withhold cov-
erage.

One evolving area where the scope of an adequate risk assess-
ment has not been defined is in assessing the risk from sudden and
accidental Pxposures, such as the release of a toxic material from a
pipeline rupture. Risk management techniques must be developed
which will provide reasonable assurance that major sudden and ac-
cidental risks and liabilities are identified and controlled.

Within the manufacturing and service industries, strong environ-
mental risk management programs must be developed and expand-
ed to include some form of risk analysis. Risk analysis is a techni-
cal tool that is particularly useful in predicting the probability of
successive unlikely events occurring which might result in an envi-
ronmental incident, such as the deadly gas leak at the Bhopal,
India, plant.

Finally the focus of environmental audit programs in industry
must be expanded from the traditional technical compliance scope
to include environmental affairs management assessments and in-
depth risk assessment. This expanded focus will assure that envi-
ronmental policies, procedures, and programs are in place and are
effective and that the operations of individual plant facilities
while they may be in technical compliance with the lawdo not
pose unacceptable environmental risks or long-term liabilities for
the company.

I would like to finalize my remarks by asserting that sound risk
management practices can and will play a key role in resolving the
liability insurance crisis.

[The prepared statement of Mr. Pizzi follows:]
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Testimony of

F. Paul Pizzi
Senior Vice President

Risk Management Division

PILED & ASSOCIATES, INC.

My name is F. Paul Pizzi, Senior Vice President of the Risk

Management Division of Pi lko & Associates, Inc , a Houston-based

consulting firm. Since 1978, I have been directly involved in

environmental auditing and environmental risk assessment. During

the past three years, Pia() & Associates has been one of the only

firms universally accepted by the major domestic insurance companies

offering pollution liability coverage. The Company's staff has

conducted environmental risk assessments and audits for many types

of facilities in numerous industries throughout the United States

and in Canada, for clients including manufacturing and service

industry companies, insurance companies, investment groups,

bankers and attorneys. I will summarize my written testimony in a

brief oral statement and I will be available to answer questions, if

asked.

****** * * * * * * * * * * * * *

I must first declare that I am not an insurance expert.

Furthermore, my statements are not intended to support positions

on the liability insurance crisis taken by the insurance industry,

regulatory agencies or the various manufacturing and service

industries. I offer this testimony as an environmental risk

assessment expert, who has been directly and indirectly involved

with all of the affected concerns for a number of years. My

testimony is presented to clarify to what degree risk management can
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be used to improve the insurance crisis as it exists tuday,

specifically in the environmental impairment liability area.

As background, the liability insurance crisis is a multi-faceted

problem which has its roots in a number of factors. No one of these

factors, by itself, has caused the liability insurance crisis, but

many of them have been related in pyramid fashion over several

years. to create this situation. The most significant contributing

factors would appear to be:

o A Tort system which is in need of reform

o Sustained, sensationalized media coverage of hazardous

and toxic waste imidents which has negatively

influenced public perception.

o Unwise insurance underwriting practices during a soft

market and during a period of high inflation which have

resulted in significant losses.

o Inconsistent and inadequate enforcement by the

regulatory community which has confused and sometimes

undermined the efforts of responsible companies and

has allowed irresponsible companies to gain an unfair

competitive advantage.

-2-

X86



784

o A regulated community which has focused on technical

compliance often at the expense of sound risk

management practices.

Several brief comments on each of these causes follow.

First, our present judicial system routinely hands down large damage

and punitive damage awards in environmental liability, product

liability, and professional liability cases brought before the

court. The Insurance Industry understandably is reluctant to offer

coverage in this climate. Consumer groups and public advocates

insist on protection. The dilema is clear.

Second, media coverage of events related to hazardous and toxic
chemicals and wastes, product liability, or visually spectacular

releases of flammable material is often sensationalized and focuses

on "what went wrong." Almost always, responsible steps have been

taken to minimize the impact on the environment and the community,

but are seldom presented in context. The constant negative

reinforcement presented by the media ultimately affects the thinking

and actions of the public, jurors, judges, insurance underwriters

and reinsurers cumulatively affecting liability insurance.

Environmental 1 eporting has been called "the problem child of the

media" and has spawned a new graphic vocabulary, perhaps typified

by the term "chemophobia."

-3-
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Third, during the soft market experienced in the early 1980s , many

insurance companies competing for investment dollars wrote liability

coverage based on unwise underwriting practices. Coverage was

often written without adequate (sometimes without any) risk

assessment, with less than qualified persons conducting risk

assessments or for facilities which represented significant

potential for causing environmental impairment. When claims

predictably resulted and, coincidentally, high interest rates

declined, the premium dollars generated were not adequate to cover

the cost of claims in the climate of today's civil justice system.

Although some companies followed sound practices in underwriting

EIL insurance, many did not and have suffered. Only one major

insurance company has survived the tightening environmental

impairment liability insurance market.

In a soft market, an insurance company insisting on more rigorous

environmental risk assessment prior to binding coverage would be at

a significant competitive disadvantage compared to other insurance

companies requiring less in-depth or no risk assessments.

Fourth, environmental legislation, regulation, and enforcement has

been inconsistent and sporadic, at both the State and Federal

level. Industry has been given confusing signals about what it

needs to do to comply with regulations. A recent New York Times

article on chemical hazards ailleged that "Federal efforts to protect

the public from dangerous chemicals and other environmental risks

-4-
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are foundering in a confusing, contradictory, haphazardly

administered mire of laws, rules and procedures, according to both
proponents and opponents of greater regulation." A recent
Chemical Week article points out that "The regulation of hazardous

waste management in California is a hodgepodge, with 12 separate
agencies calling the shots". Industry needs (and wants) clear

guidelines and objective, verifiable standards upon which it can act
with confith ice. A major factor further confounding this problem is

that technology is changing rapidly and pollution abatement and

cleanup actions today will be judged by tomorrow's standards.

Lastly, the regulated community has cautiously monitored

environmental legislation and environmental programs have focused
on technical compliance. In general, an aggressive, proactive

approach toward overall risk management and reduction has not been
widely pursued. Jolted by the disaster at Bhopal, many companies

have conducted country-wide risk surveys of major facilities.

Considerably more effort is needed in this area.

Since the causes of the insurance liability crisis are multi-faceted

and interrelated, effective solutions to this problem must also be
multifaceted. A short-term solution which has received much

favorable support lately is the Kasten-Danforth pro oosed amendments

to the Risk Retention Act. These amendments would clear the way
for businesses, trade groups and municipalities to purchase

commercial casualty coverage as a group or to form captive insurance

-5-
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companies to pool risks. Such legislation may offer some relief by

providing businesses the option to cover their own exposures in the

absence of commercially available liability insurance. It is

prudent to note, however, that sound risk management techniques

will be even more critical for captive member companies, since

reserves to cover losses will likely be limited.

Longer term solutions to the liability insurance crisis are needed.

A few of the more obvious solutions Include:

o More consistent enforcement by the regulatory agencies

o Adherence to sound underwriting practices by

insurance companies, requiring thorough assessment of

risks and exposures

o Reform of the present fort system, balancing protection

of consumer rights with provisions to ensure damage

and punitive damage awards are more reasonable

o Development of strong Internal risk management

programs within the regulated community.

What role can risk management play in relieving the crisis in

environmental impairment liability insurance? By requiring more in-

depth risk assessments of insureds' operations, underwriters and

-6-
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reinsurers will have more confidence in decisions to provide or

withhold coverage. One evolving area where the scope of an

"adequate" risk assessment has not yet been defined Is in assessing

the risk from sudden & accidental exposures, such as the release of

toxic material from a pipeline rupture. Before January 1986, such

exposures were routinely covered under comprehensive general

liability (CGL) policies. Typically, no risk assessment was

conducted to assess environmental exposures prior to writing CGL

policies. This practice cannot reasonably continue. Risk

management techniques must be developed which will provide

r...asenable assurance that major sudden & accidental risks and

liabilities are identified prior to binding coverage.

Within the manufacturing and service industries, strong

environmental risk management programs must be developed to

protect company assets and to minimize dependence on insurance.

In addition to the traditional key elements of a strong

environmental management program, such as a written corporate

environmental policy statement and an environmental audit program,

a truly effective risk management program must be expanded to

include some form of risk analysis.

Risk analysis is a technical tool that is particularly useful in

predicting the probability of successive unlikely events occurring

which might result in an environmental incident. By way of

example, it would be relatively simple to assess the potential for a

-7-
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gas-fired home furnace developing problems which could result in a

fire or explosion. On the other hand, estimating the potential for

the unlikely series of events which occurred to produce a deadly gas

leak at the Bhopal, India chemical plant would be orders -of-

magnitude more difficult.

One use of risk analysis is to help make decisions on the type of

back-up equipment to employ. In the nuclear industry, as you

would imagine, risk analysis is a proven and powerful technique.

Utilizing risk analysis as a tool in risk assessment appears to be

in the right direction.

One potential area of concern which should be avoided is a

"cookbook" approach to risk analysis which would be intended to

qualify virtually anyone to conduct a risk analysis. Sound risk

management practices dictate that qualified professionals are needed

to provide proper judgement at appropriate decision points in the

risk analysis process.

For large, complex facilities or for companies with many facilities,

some form of computerized environmental system may be necessary to

adequately manage environmental affairs in this era of escalating

and changing environmental regulation. Several examples include

emergency response systems which aid in detecting and responding

to toxic gas releases; regulatory tracking systems which monitor

-8-
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existing State and Federal regulations, as well as proposed

legislation and regulation; and environmental information management

systems which store and process all environmental information on a
company's operations.

Finally, the locus of environmental audit programs must be expanded
from the traditional technical compliance scope to include

environmental affairs management assessments and in-depth risk
assessment. This expanded focus will assure that environmentalv

policies, procedures and programs are in-place and effective and
that th, operations of individual plant facilities, while in

technical compliance with environmental regulations, do not pose
unacceptable environmental risks or long-term liabilities for the
company.

There are several positive effects which can be attributed, at least
in part, to the liability insurance crisis. The environmental

awareness of corporate management has increased; effective programs
are being implemented, such as periodic environmental audits,

employee awareness training, and hazard communications; and risk

managers are being given more authority and responsibility for

protecting company assets.

In closing, risk management can help to reduce exposures and
liabilities for manufacturing and service industries, as well as for
the insurance marketplace. It cannot, however, answer the
question: "What is acceptable risk?" The public all of

us - must make this determination.
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Mr. Fwaio. Thank you very much.
Let me, Mr. Pizzi, address you in my first round of questions and

then I will go to our other two witnesses.
First of all, let me commend you for an extremely thoughtful,

moderate presentation. I am very impressed with the analysis that
you provided.

You talked about tort law reform. Our other witnesses gave some
specifics as to what they thought should be encompassed in tort
law reform. Have you got some specific areas of concern?

Mr. Pisszt. I really do not feel that I am qualified to address that.
Mr. Fume. MG is the only company apparently, that provides

hazardous waste coverage to any great extent now. It has been rep-
resented to me that, in part, the reason why they do and do it ap-
parently fairly well is because of the unique qualities and talents of
their underwriters in the area of underwriting environmental
risks.

Many other insurers who are in this field either do not have or
do not feel they have the quality of capability in underwriting to
really assess risks and therefore, they are not involved and do not
want to become involved in entering into an area that is highly
speculative if you do not know what the risks are.

Is there any validity to this and if there is, what is it that we are
doing, by way of training of underwriters when we are coining into
areas of very complex insurance risks? Biotechnology, a whole new
field. How does someone get insurance if we are not training un-
derwriters to understand the nature of the business so they can ac-
tually evaluate risks?

Can you address this whole question?
Mr. Pim. Sure, I would be glad to.
There is definitely validity to your comments on AIG's under-

writers. In my experience AIG, for the past 31/2 years, has only
used underwriters with technical backgrounds. They do understand
risk in the context of envi -onmental liability.

MG has also had a very clear plan for growth in underwriting
during the past 31/2 years. They have stuck with that plan. They
could have very easily jumped in and expanded their growth sub-
stantially during the market. But they stuck primarily to their
plan and they also have kept their reinsurers very well informed of
where they stand on progress, relative to that plan.

I think these combinations of factors result in MG being the
only company left writing insurance today in the environmental
area

In terms of training of new underwriters, you hit on a key area.
There are several things going on right now. MG is turning to out-
side consultants to make presentations to their underwriters to get
them more involved and better educated on the new type of risks
primarily the sudden and accidental type risksthat we would be
facing.

They are also looking for underwriters that do have technical
backgrounds related to the specific industries they deal in. Now
one of the problems is they deal in almost all industries. There is
very lithe choice, if you will, among industries that need environ-
mental liability insurance. So a key problem is how do you get un-
derwriters that are conversant in all of the areas. And the answer
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is: you do not. You need to somehow get underwriters with experi-
ence in some areas and other underwriters with experience in
others.

Mr. FLORIO. Is .there anything to what I have heard about the
Japanese launching a *hole new initiative in the insurance field
and starting the training of underwriters in those specialized fields,
so as to be able to underwrite costs in a more ~lye way, and
attempt to make some initiatives in the insurance field? Is thissomething

Mr. Pun. I am not aware of anything
Mr. FLomo. I have some ...her questions for you, but I just real-

ized that you are a constituent of our colleague, Mr. Fields. Let me
yield to him at this p int.

Mr. FULD& Mr. Chairman, I appreciate that very much. I am not
sure whether Mr. Pizzi is or not, but George Pilko of Pilko & Asso-
ciates is.

Just two questions, Mr. Pizzi. In your testimony, on page 5, you
indicate that environmental programs have focused primarily on
technical compliance. Why do you think that is so?

Mr. Pun. Well, primarily industrythe regulated community
has been in a reactive mode, if you will, to regulations. I made the
point that regulation/legislation to date has not been very consist-
ent. What industry needs to know is what they need to comply
with and how they need to' do it, and assurance that if they do
comply with today'rs regulations that 6 months from now they wiP
not be called on the carpet for doing what was acceptable today.

So I think, in my experience, industry has been reacting to the
regulatory situation and just have not focused on what I call the
risk assessment areas.

Mr. FIELDS. In your risk assessment, do you primarily deal with
environmental problems, environmental concerns?

Mr. Pim Yes, primarily in environmental; and safety and
health also come into that.

Mr. FIILDIL You point out that risk managers are being given
more responsibility and authority. What do you see risk managers
doing to reduce liability for the company?

Mr. Przzi. I see this as one area in which we might see some sal-
vation. Risk managers are doing two things. One, they are pulling
together a lot of different groups within coniRanies. In the past, en-
gineering might not talk to environmental. They might not talk to
legal. But risk .managers today, in what I am seeing are pulling to-
gether the various groups to try to minimize risk to the company.

The territorial protection, if you will, is starting to fade away
and I think risk managers are the catalysts for doing this.

Risk managers are also looking more toward in-depth risk assess-
ments to uncover liabilities, in'ng full well that insurance may
not be available. But they still are continuing with the risk assess-
ments that would be required for insurance. And in this way, they
are getting to the risk to the company, even though they know that
insurance may not be available.

Mr. FIELDS. Mr. Chairman, thank you very much.
Mr. Flom. Mr. Pizzi, let me just follow up on the last point. For

example, when we relate this to our other witnesses, when we
to them with regard to environmental restoration coverage.
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And the point that was made, I think, by one of the witnesses was
that somehow the law should be changed to eliminate that require-
ment and then insurance will be made available.

The dilemma I think I see is that that means the insurance pro-
visions or the insurance coverage that will be available will not
deal with the nature of the risk. Then what happens to the trucker
if, in fact, there is no coverage and the event occurs? At that point,
we would have a dilemma that I am sure that they will be pre-
pared to address.

But when we are talking about coveragelet us assume for a
moment we are talking about a trucking company. We are talking
about a trucking company that is transporting hazardous wastes or
potentially hazardous material in tank trucks. The evaluation of
the risk, as to the probability of accidents, and things of that sort.
That is not beyond your capability to evaluate, is it, as a risk man-
agement firm?

Mr. Pizig. No, the evaluation of the risk is definitely within the
capability. One of the things that Mr. Deragon addressed was when
an inspector, if you will, goes in and reviews records he may review
files for only 10 of 100 drivers and the recommendation was made
that all records should be reviewed.

Directionally, I agree with that. The problem is practicality and
cost. You need to have a cost benefit there. And I agree definitely
with what Mr. Deragon suggested, that if you do more review and
more analysis, you can more adequately address the risk and assess
the risk.

Mr. nom. But that is risk abatement, as opposed to evaluating
what premiums should be on the basis of potential risk. Is there
notclarify if I am wrong, but are there not two levels? We are
talking about enforcement of the law, enforcement of the regula-
tions being spotty, therefore increasing the actual risk as opposed
to underwriters jobs of anticipating what the risks are prior to the
enforcement of the law.

That is the problem I am having with this concern about not
being able to evaluate environmental risk. Somehow there is the
picture being conveyed that this is so esoteric that we cannot
evaluate prospectively what the risks should be.

First of all, I thought that's what insurance is about. But can you
clarify if what I am talking about, the distinctions between nonen-
forcement of the law resulting in greater probability of an accident
versus the inherent complications of trying to evaluate the envi-
ronmental hazards that may be associated with transporting fuel
oil in tank trucks?

Mr. Pig. If I may change the example a little bit, and not talk
about the transportation issue per sebecause I do not really feel I
am qualified to address that in depth. But if you take that analogy
and address it to the Bhopal situation, for instance. As a risk asses-
sor, to assess the rick of a Bhopal-type situation happening, in
order to have some degree of confidence that you have covered all
the bases and have the confidence that you have done the home-
work and you can predict what the probability is the cost of some-
thing like that becomes much more than even the premiums for in-
suring a plant like that.
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The problem with the risk is it is a continuum. It cango from something that may on the order of several hours worth
of work to several man-years if you do the risk assessment such as
the nuclear industry does when they do fault tree analysis.

And I see that coming, into play here in that nonenforcement of
the laws certainly creates more probability of risk. But in order to
assess that risk with some degree of confidence, we need some
better guidelines And I guess "guidelines',' is not the word here.

The problem comes in the cost of doing an adequate risk assess-
ment. The market will only bear a certain cost and therefore we
need some incentive to get what you might call an adequate risk
assessment done. And I think cost is the biggest factor in doingthat.

Mr. Fwiuo. But is not the alternative insurance rates that are
incapable of being paid, or no insurance at all? Have we not seen
this in the area of construction insurance thatfor fire purposes
that the industry has an unofficialor maybe it is officialcode.
Say if you are going to build a house the has to be wiring and
there has to be fire protection in such a way. And therefore, that
cost is built into the product.

Failure to have that almost means that you do not get insurance,
which in and of itself is an extreme cost. So we really have got to
get to the point of e 'eating what the cost is of risk abatement.,
whether it be induntr, educed risk abatement or governmentally
induced risk al. -ement.

Your example of Bhopal was an interesting one because this
committee had substantial hearings on that whole area. The deter-
mination, the conclusion was, first of all we have no national regu-
latory system on facilities such as the Union Carbide facility. And,
therefore, you do not even get to the next problem as to whether
there is enforcement of the law because theee is no law.

It is certainly a very difficult area that could perhaps be of some
value thatfilling the void could be of value to the Insurance in-
dustry if we had a law that makes some effort to spell out what
inspection proced'.'res are, what the nature of the types of oper-
ations should be. Then, hopefully, if those laws were enforced, one
would say that that would provide greater certainty in terms of
risk evaluation, which should translate into reduced costs for insur-
ance.

Is there any validity to the conclusion?
Mr. Pun. I agree with that, and I think it relates to looking at

risk from a short-term perspective. What is the risk in terms of
cost today? What is the risk in terms of cost to a company, to socie-
ty as a whole over time? And I think you've hit on that point. We
need to look at it as a long-term cost and a long-term risk and not
focus on a short-term perspective.

Mr. From. Let me ask you one last question, and then I'll yield
to the gentleman from Pennsylvania.

Are you familiar with the recent EPA land disposal regulations
that have been put out, designed to implement the 1984 RCRA pro-
posals?

Mr. Przscr. In general, yes, I am.
Mr. nom. The concern that many of us in a bipartisan way

have expressed to EPA is that the regulations don't appear to be in
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compliance with the intent of the law, which is to effectively say
that there should be no disposal of untreated wastes in land dispos-
al facilities, the sole exception being a petition that certifies that
there is no migration off the site. The regulations have come back,
and they almost appear to be the direct opposite of that.

As someone that might be consulting or representing an insur-
ance company trying to make the determination as to whether to
insure a land disposal facility, would you 'enter into or provide any
counseling to an insurance company that under those circum-
stances that they would be wise not to become involved in that
type of insurance risk?

Mr. Pun OK. First of all, we don't advise the insurance compa-
nies on whether to insure or whether not to in ire. What we do is
advise as to what the risk would be, and our focus is primarily on
risk and not compliance

Mr. FLORIO. Risk
Mr. Pun. So in that situation, whether or not a facility is in

compliance is almost immaterial- We look at the risk and i,ability
of a company's actions or a facility's actions.

Mr. nom. Well, if I represented to you that as a matter of na-
tional policy, overwhelmingly this Congress has said in the 1984
amendments that we want to phase out over a very short period of
time, a relatively short period of time, the disposal of untreated
hazardous wastes into land. That, I would suggest to you, is
policy decision with regard to the reduction of the risk that we cal-
culate exists from continued disposal of these wastes in the land.

I suppose I would ask thent understanding a little bit better what
your company does in advising people with regard to risks, given
the current situation, I am an operator of a land disposal facility. I
want to continue to operate as authorized under the law, and yet
we have this law that says that we're going to start phasing out
certain types of disposal, and we have a regulatory system that is
under challenge for doing the very opposite of that, what is the
nature of the type of advice that you provide to make the determi-
nation as to whether insurance should or should not be provided to
that operator?

Mr. Puzi. We would make two recommendations. One, to the
landfill operator, and our advice would be to look at the long-term
liability and the long-term consequences of what he's doing and
suggest that he comply with the intent of the law and not focus
primarily on what the particular regulation may be today, but to
look at his liability and the risk on a long-term basis and make
kind of the same recommendation to the insurance company, that
the risk of claims, the risk of environmental impairment from the
facility would be higher than if the facility was targeting their pro-
gram to comply with the intent of the law.

Mr. Ramo. Thank you very much.
Mr. Ritter.
Mr. RiTrza. Thank you, Mr. Chairman.
I would like to just continue for a moment with you, Mr. Pizzi.
I've been a strong supporter of the use of risk assessment in the

process of setting health, safety, and environmental standards and
rules and regulations, and even in the creating of the law that out-
lines the regulatory field in different areas.
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But so much of the law, the regulation, and the rule is not based
on risk assessments. So much of it is based on current political,
often emotional climate. The liability grows out of this nonrisk as-
sessed structure of the rules, the regulations.

How can you advise customers as to the risk when court deci-
sions are rarely based on rational risk assessments?

Mr. Pam I guess I have to agree with your reference to the
court decisions. That's obviously an area we need to improve.

The advice that we can give is strictly from a best judgmentI
need to make the point that risk assessment is, in fact, a subjectiveju ent.

. RITTER. You're not talking about scientific risk assessment
here. You're talking about a very encompassingis that what
you'rs talking_ about?

Mr. Pizzi. Yes.
Mr. RITTER. So it's not just a technical risk assessment, but it's

all factors included, social factors.
Mr. Przzi. Yes, exactly.
Mr. &rm. Political, economic.
Mr. Pura. Exactly. And when you do a risk assessment in that

way, it becomes very subjective. It is based on the person or per-
sons 'making that assessment, calling on their experience and on
the best technical guidelines they can call on, but it is nonetheless
very subjective. And the way that you advise companies is to use
your best judgment and look' again at the long-term risk and not
focus on compliance with a particular law today that may necessar-ilyor may not necessarilykeep you out of trouble tomorrow.
You always focus on the long-term risk.

And I'd like to go back and pick up on the front part of your
question. Our clients are not at all concerned with enforcement per
se. What they are concerned with is not having clear guidelines to
go on, no yardstick to judge their actions. They would welcome
something that would give them some assurance that what they do
today, 6 months or 2 years from now will be acceptable, or at least
they will not be called on the carpet for doing what is acceptable
today.

Mr. RITTER. I was not here while you gave your testimony, but do
you feel that the current system, the system in the courts, is func-
tioning properly, or would you wish to see reform?

Mr. Pizzi. Without being qualified to address specifics, I definite-
ly think we need some sort of tort reform. I'm certainly not quali-
fied to go into detail or say how much. But the cases that I have
experienced and known about, I definitely feel there is room for
reform of the tort system.

Mr. Erma. There's a question here that I'd like to ask that our
colleague, Mr. Broyhill, is very interested in.

Mr. Dameo, May Trucking Co. has filed petitions to self-insure
with both the ICC and DOT. Do you know how these petitions are
proceeding?

Mr. DAMEO. To my personal knowledge, I do not. I know they are
in process. But I have Lana Batts here, vice president of the Ameri-
can Trucking Association. I think she has the answer.

Mr. Itirrtut. Thank you.
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Ms. BArrs. Currently both DOT and the ICC have those petitions
under advisement. It is our feeling that the ICC is going to act
quickly on the May petition.

The problem that May then has, of course, is that the DOT has
no rules or regulations regarding self-insurance, although the
Motor Carrier Act of 1980 did allow self-insurance. DOT is in a
quandry: They really can't accept the petition and they can't deny
the petition, because they have no way to judge the validity of the
petition.

What is probably going to happen is that DOT will go to rule-
making, which will be a long process. They'll establish the criteria
for self-insurance and then deny or accept the May petition.

Mr. RrrrEn. What kind of timeframe are you expecting?
Ms. BArrs. Within the ICC, we're probably looking at something

within a month or two. Within the DOT, it's certainly going to take
much longer, 4 or 5 months.

Again, what we're trying to create are options. At this point,
there is no way of knowing whether the May proposal is good or
bad. We're hoping that, at least, the option will be created, so that
the industry can get what the law provides, that is to self-insure.

As Mr. Dameo's testimony indicated, the ICC in the last 20 years,
and actually I think it's been closer to 30 years, has never allowed
self-insurance.

Mr. Rirr En. Do you have any insights as to how the DOT is going
to respond to this, whether they will go ahead?

Ms. BArrs. My educated guess is that they will ultiniately allow;
however is for carriers on self-insurance. That ruling will be very
stringent, but reasonable. We are not seeking to allow anybody to
self-insure. What we want to make sure is, though, that the guys
that have the financial ability to self-insure.

I have a favorite truck line. I call it "Quicksand Trucking." This
is a guy who's ready to go broke tomorrow. He should not be al-
lowed to self-insure. We re looking for viable concerns that are
going to be around, who have the understanding, who have the
safety programs They should indeed be allowed to self-insure, just
as their competitors, the railroads, are.

Mr. Itrrr En. Well, broadly speaking, we're saying that the survi-
vors are going to be those whose pockets are relatively deep, and
smaller businesses that maybe are just starting up and don't have
that kind of financial background are going to be hardpressed
indeed to engage in any area that has these kinds of rigorous insur-
ance requirements.

Ms. BArrs. Self-insurance will not be limited strictly to large
companies. We're talking about companies that can meet the Fed-
eral minimum level. That doesn't necessarily mean a large compa-
ny.

What self-assurance will do, though, is to increase capacity in the
markets. On face vame, we're going to assume that if certain truck-
ing companies are self-insured, then their capacity will go to other
trucking companies and not to some other industry.

Mr. RITI'ER. Will the expansion of the Product Liability Risk Re-
tention Act help some of the small businesses?
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Ms. BArrs. We haven't taken a formal position on either of those
two, although we're certainly enthused about what both of those
would look like.

Again, the trucking industry will seriously consider anything
that creates options, or creates capacity. While either action
doesn't solve the insurance crisis, it does increase the capacity and
the affordability.

Mr. RI Trim. Mr. Chairman, if you would bear with me, just one
final question on this matter.

Is it possible that if self-insurance is broadened, there would be
less pressure in the claims area, less demands for major awards.
Would the price of the damage suitsgo down?

Would the courts look differently on self-insurance as opposed to
deep-pocketing insurance companies?

Ms. BAITS. I seriously doubt that. I mean, the claims will be
made one way or another. That's why if anybody does self-insure,
they're taking on a tremendous financial risk to their own compa-
ny. I don't see that the courts are going to look at it one way or theother.

Mr. Rrrrss. But isn't part of the problem today that juries have
been making very substantial awards with the idea that there is a
deep pocket, and the awards are affordable by a multibillion dollar
insurance company, and if they see a small trucking company out
there self-insured, are they going to behave differently? Is there
some anticii tted change?

Ms. BArn. Yes; but that small trucking company will still have
to meet the Federal minimums, which by most standards are deep
pockets: $750,000, $1 million or $5 million dollars. Claimants will
know beforehand what the statutory minimums are. Incidentally
the majority _of claims against the trucking industry, as recorded
by the BMCS, the Bureau of Motor Carrier Safety has, were for
less than $500,000.

So, judges already know what the minimum levels are. Whether
a trucking company is large or small, it has to meet Federal mini-
mums, which already are very, very high.

Mr. RITTER. Thank you, Mr. Chairman.
Mr. FLoitio. Let me address a couple of questions. In your tort

reform proposal, you raise the question with regard to punitive
damages. Some don't make a distinction between punitive damages
and damages for pain and suffering. Some distinguish and some
don't.

Can I ask what your thoughts are as to how you're defining puni-
tive damages?

Mr. DAME°. We're considering that as part of the pain and suf-
fering and part of a total package that every claim does not entitle
itself to punitive damages. That was supposed to be a restrictive
measure to put a penalty on people for intentionally doing things
wrong. If that was not the case, then punitive damages should not
be imposed.

Mr. Flow*. The only distinction I would make is that pain and
suffering is not traditionally regarded as punitive damages. There
is a separate category of damages, punitive damages, so that as we
discuss, as we undoubtedly will in the Congress and across the
Nation, restrictions on tort law recoveries, we all ought to keep in

601



799

mind the distinctions between them. If we're going to be advocat-
ing total elimination of pain a. 4 suffering as well as total elimina-
tion of punitive damages, that's fine, but just so that we know the
difference between the two areas.

Let me ask the major question I'm interested in, and you raised
it with regard to the coverage in section 30. As I understand, what
you're stating is that if there was a change in the law so as to
eliminate the need for insurance coverage for environmental resto-
ration damages, that somehow you think that your insurance rates
would come down or insurance would be made more available.

I can understand that only if you concede that the insurance
would come in but would not cover the types of damages that may
flow under the definition of environmental restoration': which, of
course, would leave the truck operator with no coverage, and in the
event of an accident or an occurrence, may well drive him to the
bankruptcy courts.

So that how are you better off merely by virtue of a legislative
change defining what it is you're required to have when one would
assume a responsible truck operator would want to have the cover-
age that would be reauired to hold them harmless in the event of a
tank truck explosion that might involve environmental damage?

Mr. DAMAO. Prior to 1980, these damages were covered under the
property damage clause. When they inserted the words "environ-
mental restoration," the courts, unfortunately for New Jersey, in
the Jackson case interpreted that much broader than was ever an-
ticipated. That interpretation of the landfill was taken up by the
insurance companies and applied to this environmental restoration
clause of the trucking company in section 30.

That court case, coupled with the potential damage, which would
have been covered under the long-tail coverage under property
damage if we stay under the occurrence-made based insurance,
would still be covered. By removing that section, it takes that
whole wording out and reverts back to what we did prior to 1980
where all those cases were covered and handled at that time.

Mr. Amu°. And you think that by changing that law that we
are going to go back to that point, that the insurance companies
are going to provide you with property damage coverage to go into
areas beyond what they are talking about now as merely property
damage coverage?

Mr. DAME0. It's a start in the right direction, yes. Their opinion
was that it would.

Mr. Rirrita. Would the gentleman yield on that point?
Mr. Floalo.'Yes, I will be happy to yield.
Mr. RITTER. I think there is a fundamental difference in the defi-

nition between property damage and environmental restoration. I
think maybe it hinges on that.

Mr. Flom. If the gentleman would yield, the gentleman is cor-
rect, it clearly is. My point is that if somehow mechanically we are
going to legislatively define property damage so as to provide for
insurance coverage only for that, that is fine for the insurance
companythey are limiting their ricks but it is not fine for the
trucking company. They are now out there bare of insurance cover-
age for what is something that I think most trucking companies
would want to have.
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Mr. Daum). We are not suggesting going bare.
Mr. FLoitio. Then you are going to have to get supplemental cov-

erage in ways that I suspect you are not going to be able to get it,
or you will get it at a very high price.

Mr. %MR. Could we just follow up on that?
Mr. FLORIO. Yes, surely.
Mr. RITIZR. I think the gentlelady has a comment here.
Ms. BAIT& We have had environmental restoration coverage

since 1980 required by the Motor Carrier Act. As far as we can de-
termine, there have only been three claims made under environ-
mental restoration since 1980, and they were in 19R1 and 1982. Un-
fortunately, we have had more than one truck spill since 1930.
Those claims, in terms of cleaning up the environment, in terms or
removing topsoil, in terms of cleaning up streams, were paid under
the property damage and the bodily injury clauses of the current
insurance policies that we have.

They are not being cleened up under environmental restoration.The problem with environmental restoration is, first, it was never
defined by Congress in the Motor Carrier Act of 1980. It was de-
fined by the Department of Transportation. Second, the definition
that the Department of Transportation has talks about potential
future human harm. How in the world can you expect an insur-
ance company to underwrite something called potential futurehuman harm when the claims can be made today on some kind of
harm that someone may have 30 years from now.

But we are cleaning up the environment when we do have those
unfortunate truck accidents.

Mr. RirrEn. But the chairman's point is that you could get sued
anyway. Is it correct that you could get sued anyway for potential
future human harm even if it is not written into the statute?

Ms. Barre. It is not written in the statute today; it is written inthe rations. Ideally, we would like to see the regulation defini-
tion cnged. Given the current court system, we are not terriblyconfident

Mr. RIITICR. But what the chairman is asking is does the changein the regulation definition
Mr. FLORIO. Bring you anything.
Mr. &Tr= [continuing] Preclude suit against you for potential

future human harm?
Ms. Blerrs. It probably doesn't, but at least it isn't sitting in a

regulation which says that is what you are supposed to be covered
for.

Mr. Wynn. That is, I think, the bottom line. By spelling it out,
you have a written definition, you have, in a sense, a target, you
have a home base to gather around. Is that what you are saying?

Ms. Barra. Correct.
Mr. &rm. And this is what engenders the fear in the insurance

companies that have to deal with this thing.
Ms. avers. That is correct, but the point I want to be making isthat we are
Mr. FLORIO. The gentleman's point is a very helpful one, but

alsoand you have made the point in some respectsnotwith-
standing the statute, notwithstanding this regulation, that there
have been no claims under it, that there has therefore been no loss
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payout, and therefore there is certainly no justification for the un-
availability of insurance on the basis of the experience even in this
area.

I return to my question, and I suppose my conclusion is that a
responsible truckowner and operator is certainly going to want to
have insurance for potential losses in this area as well as in other
areas, and the idea of potential injury being difficult to insure
against, that is done every day in every field that we are talking
about, not just in terms of environmental restoration.

Your workers come, and it may very well be that they are load-
ing up gasoline trucks, and you certainly have insurance against
potential future harm, whether it be catastrophic harm or whether
it be incremental harm occurring as a result of worker exposure to
these types of things.

So there is nothing particularly unique about this except for the
point that you are making, that some feel that by signaling this,
that everyone is now, whether it be wily plaintiffs' lawyers, out
finding new causes of action to run into tourt ,with. I just think the
experience has not been there to justify that conclusion.

Mr. DERAGON. On this issue, currently over 75 percent of the in-
surance companies writing trucking will provide the MC90 endorse-
ment, which does state you must require environment restoration.
However, right next to it they are providing an exclusion which
says we will not cover anything related to pollution, contamination,
or whatever.

So the issue is, if the trucker is required by statutes to have the
coverage but he can't buy it,, you are asking where is he going to
get the protection? He is in violation of the regulations under the
ICC. Currently, if the product is not available from the insurance
industry, where does it go. We may have a major catastrophic acci-
dent out there with no coverage, and the public will turn to the
Government.

Mr. RITTER. Mr. Chairman, I would just like to get the gentle-
lady's response to the chairman's point, which I think is well
taken, but if there has been only three claims, what is the problem
and why can't they get insurance? I guess that is the bottom line.

Ms. Rms. Adam, it goes back basically to the term "environ-
mental restoration" which is the same term that was used in the
Jackson Township case in New Jersey, to define "sudden and acci-
dental" and "per occurrence." The definitions are spilling over into
the trucking industry because it is the same language:

The difference with workmen's comp is that you can't make a
claim today when you haven't had anything happen to you, but
you are saying it may happen to you in the fliture. Under the "en-
vironmental restoration" definition of the Department of Transpor-
tation, I can make a claim today on something that may material-
ize 30 years from now. That is what the insurance industry does
not want to have to underwrite. They can deal with something
which actually happens, but they cannot deal with something
called potential future human harm. They don't know what it
means.

Mr. MITER. Why haven't more claims been made? And if it is
only three claims, why isn't the insurance available?

Mr. DERAQON. They are scared of the courts.
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Ms. BAITS. They are scared of what the courts are doing in the
dump site problem in Jackson Township. They are then saying,
that if the trucking industry has the same kind of coverage, we
may end up with the same kind of claims in the trucking industrythat we ended up with in New Jersey. Therefore, they are not
going to write it.

Mr. Rwrzit. So on the basis of one or two or three claims, they
are making this value judgment.

Ms. Sierra No, they are not making it on the basis of the claims
that were paid in the trucking industry; they are making it on the
basis of the court suits in another industry with the same defini-
tions.

Mr. %mix. OK. Where there are substantial numbers of claims
made.

Ms. B/errs. That I don't know.
Mr. Rrrrini. Well, that is what I'm
Mr. floalo. May I just add one thine uch has been made of

this Jackson Township case, and quite frankly, it is a handy hook
to hang one's hat on if one doesn't want to insure in a whole area,
but, the gentleman's point about multiple claims, there have not
been multiple claims even in the other area that have resulted in
anything. We have had evidence before this committee, and again,
it is the same type of almost irrational speculation about the poten-
tial source of difficulties at Some point in the future.

I would just suggest that when you make the point that in the
insurance area with regard to trucking, that somehow there is a
unique problem because of future potential off of an incident you
can file on now, that too is not that difficult, but if an employee is
injured today, he can make a claim and does make a claim and in-
cludes it as a count for damages for future potential injury growing
out of the event that occurred now.

Likewise with regard to a trucking incident, an accident occurs,
the claimant can make an action for future potential damages
growing out of the incident now. So there is conceptually nothing
different in these areas that would prompt some legitinuite concern
about uniqueness here that is not found in the nature of litigation,
that is not found in the nature of insurance claims anywhere.

Mr. DERAGON. Currently there is a case, as an example, involving
a trucker going through a small town in Louisiana, population
6,500. The trucker jackknifed and dumped a load of petroleum into
the town water. The court ruled that his policy at $1 million, com-
bined single limit, would apply .to each individual resident of that
town per occurrence claim in the current or future. So, 6,500 times
$1 million is what the insurer says, oh, my God, we didn't realize
that we were going to be on this.

Now, that is being appealed, but you can understand why the in-
surers are reacting, because of instances like this.

Mr. FLoitio. That is a very good point, and it seems to me, and
this was the holding in the Jackson case, that the insurance com-
panies are going to have to start being more specific with regard to
the terms of the insurance policies, and if there is ambiguityand
there is no excuse for this now, after Jacksonif there is ambigui-
ty with regard to occurrence defined, shame on the insurance coin-
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piny; that they write the contracts and therefore they should be
defining those terms in terms of what constitutes an occurrence.

So I am really not sure that there is any legitimacy about the
industry's concerns about the Jackson Township case, and there
should be no concern about that in terms of defining what is an
occurrence now.

Mr. Rama. Mr. Chairman, I think in some of the approaches of
claims made, the insurance companies are trying to do something
rbout that, buc I also think that, given the system, it may be a
Herculean task to arrive at that policy which can somehow wire all
possibilities given some of the broad language that exists in the
law.

I think the law or the rules and regulations are so much more
encompassing, the system allows so much more an encompassing
approach, that to then try to use the contract as somehow the

against the whole system may be asking for too much. I
you are right. I think they have to put greater effort and

planning and intelligence into defining the contract, but that may
be asking for the impossible given the way the system is set up.

Mr. FLORIO. Let me ask one last question of Mr. Deragon. In the
area of risk management, particularly in the trucking industry, the
suggestion has been made to us that more could be done either by
governmental enforcement of safety laws or by insurance company
enforcement of safety laws in the absence of governmental enforce-
ment: The question of front end brakes, the question of the under-
ride regulations, that either the Government enforce those regula-
tions, and if the Government doesn't enforce them, as is the case
nowyou talked about the difference between ICC and DOT. Well,
on the front end brake question, there is a difference even within
DOT as to whether the rules are to be enforced or not.

Absent vigorous enforcement by agencies, isn't there an appro-
priate role for the insurance industry itself to play in conditioning
coverage upon certain activities, hooking up the front end brakes,
changes in the underride structure? Those types of changes would
abate risks or minimize risks, which certainly should provide the
insurance company with the capability of downsizing the premiums
to reflect the reduced risks.

Mr. DERAGON. That is an ideal management practice that the in-
surance industry should be practicing. In a soft market, what is
known as the preliminary survey is never done on a risk. The
agent throws the application in on a napkin, and they write it be-
cause they want the volume. In today's current environment, out of
the companies currently writing transportation risks, still probably
only half of them actually send out a physical inspection on that
risk before they agree to write it.

Mr. Fimuo. Doesn't that say something about the adequacy of
our State regulatory systems, that if the premiums are not being
set at an appropriate level, it is hard, I suspect, to come in and say
the premium should be higher because you have not evaluated the
risk, but ideally that is the way the system should operate, that
there should be risk management or risk abatement by the insur-
ance industry in fixing their premiums.

You say that in the soft market such as we had at the end of the
seventies or the eighties, when everyone is more interested in com-
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pethw for the dollar for investment purposes than they are in set-
ting the appropriate, level of the premium to reflect the risk, there
is nothing that is on the horizon that is going to change that thenext time we go into that part of the cycle, is there?

Mr. DRAGON. Exactly. And the other issue iv that motor carriers
are a unique breed of risk. With very few insurance carriers having
a thorough understanding of those risks, to send a qualified personin to analyie those risks is a very difficult thing to do when youdon't have qualified staff or you are not t to underwritingtruckers, so to speak. As we see in a soft market, everybody falls
into the game.

Mr. RrITER. Will the gentleman yield on that point?
Mr. Flom. Let me just make this point and I will be happy to

yield. The gentleman from New York, Mr. Lent, and a couple ofother members are talking about risk retention for group insur-ance, self insurance, and there may be some value in that approach
from a number of standpoints, not the least of which is that theindustry or the groups of industries would have the unique capabil-
ity of understanding trucking in a better way. than would an insur-
ance oompany that insures a great number of different industries.That mould allow the self-insurers, understanding, the nature oftheir business and the risks in the business, to perhaps underwrite
in a more sensible way, saving the self-insured consortium costs be-cause the risks were understood and factored into the premium-set-
ting process. Is that an acceptable poi to you?

Mr. DERAGON. There is no supervisory committee or rationstelling insurance carriers or risk retention groups or self- funded
groups that you must follow these practical, prudent managementguidelines in your underwriting proo.-A.

Mr. FLORIO. We are working from self interest. If we had a self-insurance group of truckers wanting to reduce their risks and
reduce their insurance premiums that they pay to themselves asthe consortium, there would be the economic interest in not only
minimizing risks beyond what, they are trying to do
anyway, but there would be the s fzed capability ot under-standing the nature of the risks an therefore fixLig costs to take
into account abatement procedures.

Mr. Demi:m.1c This is true. However, you have truckers out there
who are very good risks and have practiced proper risk manage-ment. And again I must reiterate) under the Risk Retention Act,I'm not sure you are going to get away totally from the whims and
cyclic 1 changes --1f the insurance industry just because a group de-cides to set up a. self-insurance fund or a taptive.

Whatever the regulations may bring, it is going to require somesupervisory ability from the State or Federal level, and you may
have, the play of the reinsurer. I will give an exampl9. A truc
company needed $1 million worth of coverage. He took a $900,
deductible, and his premium *as still $1 million It is almost like aself-insured risk retention group, but the reinsurers have set the

ate rates.

Ili

aggethe qualification-of an insurance company to go after a, diver-
furled number of businesses is really a problem "because nobody
really understands every business operation and its individual risk.
It is a very specialized field, and especially insurance carriers have
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gotten into the motor carrier industry and insured them for many
years and practiced risk management with those, but they are at
the whims of the reinsurers, still.

Mr. Flom. Thank you. Let me express my appreciation to this
panel. It has been extremely helpful to us. I appreciate your par-
ticipation today. Thank you very much.

We will now call our last panel of witnesses. We appreciate their
patience. Burton Thomas, the Chairman of the AIA Liability Task
Group of the American Institute of Architects; Mr. William Reed of
the National Association of College and University Business Offi-
cers; and Tom Hitselberger of the Arcadian Corporation here repre-
senting The Fertilizer Institute.

Gentlemen, I appreciate your presence here today. We will be
pleased to hear from Mr. Thomas.

STATEMENT OF BURTON W. THOMAS, CHAIRMAN, AIA LIABILITY
TASK GROUP, THE AMERICAN INSTITUTE OF ARCHITECTS; WIL-
LIAM REED, ON BEHALF OF NATIONAL ASSOCIATION OF COL-
LEGE AND UNIVERSITY BUSINESS OFFICERS; AND TOM HIT-
SELBERGER, ON BEHALF OF THE FERTILIZER INSTITUTE
Mr. NOMA& Thank you, Mr. Chairman.
My name is Burton Thomas, a member of the American Institute

of Architects, a practicing architect from Concord, NH, and the
Chair of the Architect's Liability Task Group.

On behalf of the 49,000 members of ALA, we welcome this oppor-
tunity to testify before you this morning.

Liability is a complicated and broad based problem. Because
owners and in these litigious times, building users can look to ar-
chitects for redress. The premiums that we my are relatively twice
as high as those charged physicians.

Member firms in the Institute have seen increases in premium
rates vary from 200 to 1,000 percent over the last 18 months.
Today, virtuall 25 percent of all firms are going bare as a result of
these in premiums.

We recognize that liability is a societal and legal problem as well
as a pr fessional one. The issue is complicated and to facilitate
your deliberations, I ask permission to submit for the record two
special issues of the AIA's Newsletter, a survey of the insurance in-
dustry, and an article which I wrote for Architectural Technology
Magazme.

Mr. nom°. We will be pleased to receive it.
Mr. THosus. Th. _yclical nature of the insurance industry and

the civil justice system have helped create a liability insurance
crisis that is beyond the capability of architects to attack directly.
Instead, we are working on more manageable aspects of the prob-
lem as it relates to the public, our clients and the profession.

Architects by nature are problem solvers. We cannot solve this
problem without your help. There is one aspect of the liability
problem which is especially troublesome, the retainment and re-
rhoval of asbestos.

We support your effcrts, Mr. Chairman, and have several recom-
mendations which we feel will strengthen your bill, the Asbestos
Hazard Emergency Response Act of 1986. Traditionally, architects
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have been leaders in addressing issues regarding buildings. Much
of our efforts in recent years have been in the reuse and preserva-
tion of older buildings, almost all of which contain asbestos to some
degree. Now the insurance companies have excluded asbestos
across the board. We can no longer buy protection for exposure to
enormous risks. Consequently, many architects are unable to fulfill
what we see as our complete professional responsibility to our cli-
ents and the public.

It is a very difficult feeling to stand in a building with your
client and say to them when you see the presence of asbestos con-
taining materials, I simply can't help you until you take care of
that problem.

If there were one Federal standard of care for the removal and
abatement of asbestos, the insurance industry might get back into
the business again. If there were one Federal standard of care,
people would know what to do with asbestos and how to do it. The
abatement team's performance could be judged. People could be
properly trained in accordance with these standards and we believe
that then the insurance industry could be attracted back into pro-
viding coverage.

Standards of care ensure a degree of certainty and as we know,
the insurance companies insure certainty, not risk.

Mr. Chairman, your bill is a fine first step in this direction. We
commend you for taking the initiatives toward solving this pressing
dilemma. It would require EPA to squarely face their responsibility
in dealing with asbestos.

However, the National Institute of Building Sciences is soon to
release a very detailed set of guidelines on abatement procedures.
Guidelines which have been developed by representatives of EPA,
AM, the Safe Buildings Alliance, various insurance groups and
others.

The AIA recommends that you require the EPA to adopt this as
the Federal standard of care within 30 days of enactment of your
bill. We see no reason why EPA should have to reinvent the wheel
and take 180 days to do so. By spelling out standards on how asbes-
tos is to be abated, by whom and by giving those standards the
force of law, EPA could finally move ahead with effective enforce-
ment procedures and eradicate the horrors new associated with im-
proper abatement.

More can be done. We notice in your bill no explicit role for the
architect. We are committed through our training and registration
to protect not only our clients' interests but the public health and
safety. We coordinate the various parties and trades which are in-
volved in the building industry. Abatement usually involves modifi-
cation to existing building systems or introduction of new materials
to perform the function which the asbestos containing materials
previously performed.

This total management of the process is what we do. The total
management of abatement is critical to the long-term success.

Finally, your bill deals with schools. This is certainly an egre-
gious problem but asbestos is not unique to schools. EPA estimates
that there are over 700,000 other buildings which contain asbestos
in the United States and that says nothing of residences. We urge

soy



807

you to extend the licensing requirements of this legislation to in-
clude work done on these buildings as well.

Mr. Chairman, insurance cycles come and go and society with-
stands them never for the better. With asbestos exclusions, howev-
er, the insurance industry has produced something that is absolute-
ly unprecciented. Your bill with our suggested amendments would
provide the necessary first step in getting the insurancE industry to
once again fulfill its duties and obligations to society.

Again, Mr. Chairman and members of the subcomm ttee, thank
you for your efforts and the leadership you have demonstrated on
this issue. I welcome your questions.

[Testimony resumes on p. .]
[The prepared statement of Mr. Thomas and attachments follow:]
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STATEMENT OF

BURTON W. THOMAS, AIA

ON BEHALF OF

THE AMERICAN INSTITUTE OF ARCHITECTS

Mr. Chairman and members of the subcommittee, my name is Burton Thomas of

Burton W. Thomas Architects in Concord, New Hampshire. I am a member of the

Am_rican Institute of Architects and currently serve as chair of the AIA's

Liability Task Group. The AIA damply appreciates this opportunity to discuss the

rising cost and frequent unavailability of liability insurance.

As this subcommittee is well aware, the liability problem affects all aspects of

our society, including professionals such as architects. Because owners, and in

these litigious times any building users, can look to the architect for redress,

the liability premiums we pay are relatively twice as high as those charged

physicians. Most architects' premiums have at least doubled, often tripled, over

the past eighteen months. Over a quarter of the firms in the country are "going

bare" as a result, and that number is increasing all the time.

The liability insurance crisis has been studied intensively by the Institute.

The issue is complicated, and to facilitate your deliberations, I ask permission

to submit for the record two special issues of the AIA's newsletter, a survey of

the insurance industry, and sr. article I wrote for Architectural Technology

magazine. We recognize the insurance industry is internationally-based and tnat,

as such, it would be difficult to regulate it effectively from hors in the United

States--Lloyd's of London cannot be commanded to continue to offer reinsurance

where it chooses not to do so. The McCarran-Ferguson Act further removes the

industry from the realm of federal regulation. Several states have taken

positive steps towards trying to curb some of the extreme peaks and valleys the

industry experiences on a cyclical basis.
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The insurance companies are not, of course, the sole source of the problem. The

civil justice system in this country also presents problems. In 1985 almost half

the architects in the country were sued. In fewer than a tenth of these cases

did architects have to nay damages. Ninety-five percent of all architectural

firms are mmall businesses, and the legal costs of proving innocence can be

crippling to the individual firm.

Disarray in the insurance industry and the civil justice system have combined to

create a liability insurance crisis that is beyond the capability of architects

to attack directly. Instead, the AIA has chipped away at more manageable aspects

of the problem as it relates to the public, our clients, and our profession.

The AIA is supporting initiatives to include design professionals under the

protection of workers' compensation laws, to expand architects' rights under lien

laws, to lessen the amount of unnecessary litigation, to revise licensing

statutes to prohibit the practice of architecture by non-licensees, and to enact

reasonable statutes of limitations for design professionals.

We are not asking that the liability crisis be resolved without our efforts or

our involvement. Congress might be able to adopt some type of model tort reform,

and perhaps the excesses of the insurance industry's investment practices might

also be curbed at the federal level. In point of fact, however, there will

always be torts. W. at the AIA are doing what we can to protect the public

health, safety and welfare, reduce risk, and improve our own practices.

There is one area of practice, however, in which our profession and the American

public urgently needs your leadership, Mr. Chairman: the containment and removal

of asbestos. Architects have traditionally written the specifications for the

4
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abatement of asbestos already present in structures. This job comes up naturally

as part of the rehabilitation design of
a building, and architects have therefore

developed an expertise for supervising abatement in a safe and thorough-manner.

But now the insurance companies have excluded asbestos work from coverage across

the board. This is done despite the fact that an architect has never been found

guilty of improperly abating the material. The insurance companies are

understandably scared of asbestos as a result of Johns-Manville type product

liability cases. Asbestos abatement seems an equally unpredictable business to

them, both at the rehabilitation site and in the courts. There currently is no

federal standard of care for the removal and abatement of asbestos. Whatever we

may say to persuade insurance companies of our competence in this area, they will

not budge without statutory direction in the manner in which asbestos should be

abated. Were there one standard cf care, the insurance industry might reconsider

their exclusion of asbestos coverage. If that one standard of cars were accepted

by the federal government, they just might get involved in the business again.

Were the federal government to enact a standard of care, people would know what

to do with asbestos and how to do it. The abatement team's performance could be

judged: were the standards adhered to or not? People could be trained properly

in accordance with these standards. Competence could be demanded and monitored.

It is our belief the insurance industry could then be attracted back into

providing coverage. Standards of care would ensure a degree of certainty and, as

we all know, insurance companies insure certainty, not risk.

Mr. Chairman, your Asbestos Hazard Emergency Response Act of 1986 is a fine first

step in this direction, and we commend you for taking the initiative towards

solving this pressing dilemma. The Environmental Protection Agency has been

813
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ducking their responsibility, and their track-record to date does not suggest

hope for the future. Your bill would require them to face that responsibility.

The National Institute of Building Sciences is soon to release a very detailed

set of guidelines on abatement procedures. Representatives of the EPA, the AIA,

the Side Buildings Alliance, various insurance groups and others have spent

countless hours developing this guide. The AIA recommends that you require the

EPA to adopt it as the federal standard of care within thirty days of enactment

of your bill. The public safety demands this type of "hammer" solution. There

is no reason for the EPA to spend 180 days reinventing the wheel. By spelling

out standards on how asbestos is to be abated, and by whom, and giving those

standards the force of law, the EPA could finally move ahead with effective

enforcement procedures and eradicate the horrors now associated with improper

abatement procedures.

Moreover, once these standards are in place, states can train and certify people

to implement those standards. People so trained and certified would then have a

defense if they adhere to the standard. They would be able to say Ladies and

Gentlemen of the jury, that was the standard of care, and I followed it. I was

not negligent.' A certain predictability would be restored to the asbestos

abatement industry. The insurance industry could reenter a market that has been

re-stabilised by such action. Reputable, qualified design firms would no longer

have to put their practices on the line in order to fulfill their professional

obligations to their clients and the American public.

More, however, can be done. We noticle that in your bill there is no explicit

role for the architect. The removal and abatement of asbestos should be handled
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by qualified people with enough experience and commitment in the area to do the

job safely. This dedication of skill and training is equally as crucial in the

management of an abatement plan. The architect is by training uniquely qualified

to manage this process competently and safely.

Finally, your bill addresses the issue of asbestos in schools. Over 30,000

schools across the country are infested with asbestos, and this is certainly a

devastating problem that most be rumolved. But the asbestos problem is not

unique to schools. The EPA estimates that there are 730,000 other buildings in

the country, both public and commercial, that contain asbestos. Nobody knows how

many residences are also affected. We urge you to extend the licensing

requirements of the legislation to include work done on these buildings as well.

The health hazards of asbestos are most extreme with children, but are certainly

not limited to them. Millions of building occupants and users are threatened by

inadequate, Incompetent abatement procedures. Whether they be veterans in VA

hospitals, GS clerks in an old Navy building, or a tourist in the U.S. Capitol,

the safety of these people must be our paramount concern.

Mr. Chairman, insurance cycles come and go, and society withstands them, never

for the better. With asbestos exclusions, however, the insurance industry has

produced something absolutely unprecedented. Your bill, with our suggested

amendments, would provide the necessary first step in getting the insurance

industry to once again fulfill its duties and obligation to society.

Again, Mr: Chairman, members of the Subcommittee, thank you for your efforts and

the leadership you have demonstrated on this urgent and pressing issue. I thank

you lot your time and look forward to answering any questions you may have.
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Specie Issue of the Newsens ot The American mows. of Archaic s December 1965

Dear Colleague

Last June our Atonel converiecin identified professional
liability as the prrozity issue for the Institute You also
asked us to deliver a progress report by Grassroots Know-
ing your concern and the difficulties lacing our professon
we are working overtime to gel this report nto your hands
ahead of schedule

Protestors& liability was forst flagged as a critical issue
last winter when a became clear that our Insurance cor-
ners were °S/ping IMO one of the down cycles that char
actertze thew ondustry What was unusual about this cycle
was the seventy and the speed of the drop

If you re IWe me you want definite answers Yet whets
happening to us on the Insurance industry and in the
courts is as mystityong as ot is frustrating What does it
mean lot the profession? And whet can wa do both col-
lectively and as individuals to weather the current storm?

One thong is clear Theo are no quick hires For the near
future tort storm is not In the cards Nor is it likely that an
imperfectly and unesenly regulated insurance industry will
change oyemightcertainly not in tine to help us now
when we nend all the help we can get

Nevertheless It IS also clear that reforms within the
legal system and industry are important
long-range goals As a first step toward actuarng these
goals I have asked nahonally recognized experts from the
legal community and the insurance industry to answer the
questions you have been asking us I am sharing thew
answers with you because they bring a perspective and
an expense from which we can learn and on which we
can base new actions

if the courts and the insurance industry itself offer little
in the way of Islet at Mos time what recourse do we have?
We have ourselves

As the charts on the following pages show most of the
claims against us we from our clients and contractors
Clearly it at up to us to protect ourselves through better
documentatfon contracts and client-excretion relations
These improvements must include detailed definitron of
the scope of the work the use of AIA Documents 8141
and A201 and meticulous protect files Together these are

the basic and essential building blocks of a quality as
Nuance program

The fact is each of us insures ourselves We do so in
two ways The standard of care we Show on the lob is our
first line of defense but failing that our deductibles are a
form of self-insurance Looked at this way the insurance
companies are merely back-up rem usurers

Does this view seem overstated? It won t once you real
ze that however tightly our premiums are squeezing us
on the repeated demand on our deductibles that can drive
us into the ground That is the double wallop none of us
can afford Put another way II Is much easier and more
within our power to avoid losing in court than 'lie 10 get
Insurance companies to roll back our premiums

Of cote e we will continue to pursue the long shots of
tort reform and &tomato,e insurance packages We owe it
to ourselves to exhaust every oossiteley as we try to create
a future less Ad to the ups and dams of business cycles

At the same tune we have to develop programs and
strategies that work today This means we must be even
better architects To that end we Ave condensed 120
pages of transcrrpts and incorporated the result into this
special issue of the Memo In IA following pages you will
find the latest and %At I boleros are some of IN beat sug-
gestions about how we as indnettuals as members of
/MS aids members of the AtA can better handle the
liabohly stuatiCM

Read this Memo carefully Keep it as a resource And be
assured that we will be explonng every avenue and tap-
ping every resource to help you meet the challenge In the
critical months ahead
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Is It Us?
Ala Both WIC and Veto' 0 Schramm. PIDSCO)hed agreed

to meet with us today NA we were advised yee1.046 that WIC
had decoded that they coutd not make the meeting And 00 we
are with VOSCO people only ale in this Want market shay po
recta Overage for et lean hall Me Inured architects

is there any good non for archileCte about rneurance?
DUVALL We OKI a study enne tine ago that indiCated that Me

n acre 00 perchn dollars wirprinented orgy wo onahundredlhe 04
1 owe. of the conetruchon values pain plebe by the arch,
*cis and engineers against wham thole clans were made
Theta an incredibly high performance very low armor rale The
problem m in those ma instance end sin onehundreratm of

percent merle a MO ortelanCein very Wetly
Looking at that small peralintlige what Can architects

Warn hem thee* claims?
DUVALL 11 w3u look at the Mod 80 to 84 the ftwouency of

ClaimS against archrtects did nd menage ell that moth II went
from 43 per TOO insureds In IMO to 44 4 in 19134 So de not the
Inicarency of claims at the seventy of "Wm that is Me problem

AIA 01Me claim. that go to toll =heeds win mare Cs
Ion ma?

GENECIO They on No-Mrrds of all the clans That go to
court

MOLL BrA 1 er afraid in most of the cases we settled out of
court thine really was a basil for a toting of taut Klelnel Me
Insured in the molds of our defense lawyers and probably the
archdects themselves because they had to gu111011 permission
to settle Me CaaeS

Ala Vent lends of people wen Me Claimand,
DUVALL The most munl study we Ord involved 802 claims on

architectural proterrs and rn 372 of those Me clam.. yes Me
0009

AIA So then win Claims that rtvght hen been pia erred
contractually?

DUVALL Not In awry case because I suspecl some number
of these cisme by Winn were actually thin/linty actions when
the warm had been sued by Me contractors The second
Wont category Is bodily inlay clams by the Public

AIA is there any way architeCls can Ire these data to prolect
therneeleis?

OlAlALL As a Marten Wink anclundli ShOuld ulle the sten-
dard AIA docurnentS Alen if I were an architect I world be ncy

OF 111E 4441.1M rettOugneetz,vosco mum
o. 414414

11461.4112 Alf
Tea ILe4.1,1,

inr care.*
TROY Wm.
LAVAL 1.191/1616
0414, AMP

.3:11 OM* Willa
4411TLISP WR11
rehlartilT

1141U1466411
dosisrsacy

Metro December ISIS
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carehd about the linancr.1 waregray of my oh*. Ida very cam
101 about the degree to winch he had been inuolved m prewous
construchon and how that had honed out

AIA Vrtvi 0111 do Me claims data say?
DUALL I think the claims data would rhsabuee a id ol Sochi

tects about w AI they think Me problems are I Mow rn the past
there WS a 1411019 that bodily injury and deal NM a minor ele
ment The tact of the maner Is although 22 permin al Ills cianne
involve bodily gnarly and death only 15 percent of Vie loss dot
lam are spent On rose clams 11 we could ehrienale thel 15 per-
cent we would Mid probably one wort rate Increase

MA Than pain and sulenng would not be architects mane?
DUVALL Not nueor mules no
AIA Ise true that band the 22 percent ol Me bodily injury

Claims Im0M on-See waken?
GENEC4(1 Nis They re the bnegeet singe grain we can

identify
MA So it we mad cortenCe etas legislatures to Include us

cedar i9. workers compensation umbrella we could Put an end
to 50 percent of the bodily marry churns

Al Me same Ilse architects eel that the Judicial system
lottery and that Meet no credrctabler fairness lo dell Do me
claims data Dm out that montane.?

DI W.LL Wall we v paid when we thought we would *In
we v won when we thought we would lose Sot I think Confab
we probably pawl when we should have and won when we
should hare

PORTERFIELD We don? Whore the legal system rs out to get
despn prolessionsts

DUALL I dunk et more a Cale that balding* an win corriPh.
creed o Me a modern building is very much like a sb,p and
there are vidually no ships that are perfectly dealgrnd and here
sue 01600110 no budding. that are perleCtly designed 80 Wings
like sham need shakedown cruises Theme garp to be a het of
things that need correction TM problem w Via. ru, yaws ago
owners Wired to archrtects 10 pay only for the meld COrreCtionS
now they re loolung to them to pay tor wore and mom

AIA Whelt an architect to do than given that mentality?
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Do?
undocumented verbal author',
tors and agreements have little
credibility in court Make sure
Thal the specilro responsibilities
and delivery timetabes of both
mu and your client are spelled
out in wrong Include agreed
',urn due dales and leeel 01 qua,
r,y tor every item agreed upon

Never make payment of your tee.
hon of subjective clauses

such s upon Completion of
Spec any spell out what will
Constitute completion and
acceptance

II you cravat or do net wish :0
negotiate a hold harmless
clause with riot, r client on as
bestos abatement consider the
tollowrng Exotic, r, stale in your
Contract that you are not an ex
pert that you have nol been
trained in the special require
reenis 01 asbestos abatement
you nave roll that you cannot be
expected to recognize the many
keens of asbestos and that tt as
bestos is round on the site and
recognised as such all work will
cease vothoul penalty to you so
that the client can lake the
appropriate steps for its removal

Establish better owner architect
relations Discuss frankly with the
owner the possibility thel 015
putes may arise and the need for
some sort of contingent, funds lo
cover such disputes One possi
ditty is to negotiate a consent
not o sue- tor cost Overruns or
Change orders that total less than
some reasonable Perc,t494
construction costs One member
vrt e firm does only large plot
ey uses 2 percent

Beware of clients who want to
keep services to the bare mini
mum who won I Contract for con
slruction phase services who
dictate to the architect exactly
and absolutely what sera ices and
design they want

7 Memo December 'MS

Recognize the unsophiStothid
clients and build into your lee Me
cost Or their education and for
the otaOrch nary commitment
you II nave to make to tested that
education

Roots and HVAC syStems CAMP
more lawsuits than any Other
items Some experts advtss
increasing your skills ath147.74
nettles and compensation to deal
properly with these problem
causers Others say use reason-
able standards Of Caro bUt avoid
exposure by limiting .netclIS
and contraCtual liability In any
case dont ignoie Mese potenhat
problem areas Incorpotale tore
specroc procedures be dealing
with them into a quality as
surance program ror your prat
lice

Take the necessary time 10 aware
that all mechanical electrical
plumbing and structural draw-
ings are coordinated and dm..
atonally Consistent wall the arciu
lecture' drawings Seventy -eighl
percent of all properly damage
sells allege mistakes in design
and contract documents Lack of
coordination between Me disci
Wines has been identified as
major cause for thest alleged
mistakes

Have the Sena, Partners in your
turn take an active and early role
in dispute resolution

The insurance industry is regu
lated only at the state level If you
.nt to attest the way insurance
is .10 in your state go to tOth
slate insurance commission It ry
the commis sorters who am man
dated to protect policyholders
from unreasonably high tales
Talk to your state Commissioner
about unit if market practices
EncOurage your slate to pin the
many Others Mal are now moving
in the Cue:awn of cleCthrinq It an
unfair mantel practice to change
policy terms or tales during the
course of a policy or to cancel
poirctes unfatrly

A lug slap Ward bet Mon es
budding omelettes/1th smokily
affected organizahons through
your state and been components
Have your component meet min
per local NSPE ACEC Arne
and ASIA Counterparts When
*wrote agree on unified lobby
tog &Porta and Complementary
messages to members and the
public Try to get a union Or con
sumer group on your side

Enlist your components assts
lance in convincing your state
legislature to Include architects
under the workers I onthensatron
umbrella to enact reasonable
statutes of limitations to enact
rules 01 procedure that assist
courts in Cents:Sting bad lawyer
ins and to MOday laws on pint
and several liability

Invite your lawyer or an arcnilec
hem management consultant to
conduct a quality control audit of
your firm

8.?2

Amend puOtessronal seminars
The AlA has been in Donlan} with
organizations that routinely
sponsor seminars and has
included seminar dates in the
Calendar on Page 6 (DPIC Ivan'
yet planned any Or 19861

In early 7.mnd Vitith 0 Schin
serer &Company writ be sending
to all AtA Chapters gee of
charge liability videotapes the
pared with the National SOMeN of
Professional Engineers You may
nOt hear the Ward 'a tChdett but
the issues and ire lips am on tar
get Mold a chapter meeting
discuss the tapes )0.t firm may
went to arrange a s tnular seminar

Feast up T.01 the good books
Ai I lath I ay are Unfangenq the

Web of Professional liability by
Me Design tholesstonal

Company and Avoid
iability in Arcbolecture De

sign and COOSInaChOn by Robert
F Cushman (*ley &Sens) Victor
0 Scheme*, s periodical Guide
lines for improving Practice is
also helpful
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Liability Insurance: Who Wants
Your Business?

By KAREN HAM Slam

In Aver, mar projessionoi WNW) mamma *au regarded b the
Marl ttesersoce sung Nu wtsek a bawd on those

miasma Bet ky aid-Odolter wag of the coatkornts asked to revue
Ms sistmenstsdial mach duvet IN rust no swaths

MN dew siaukt k &SPA and sat for Ote brew Afpnershme.
Owe el Ire asallones slagged are sot Mktg sew haulm Others
o we sot clime the talker heats of etwerap The We her ts If
Tau km add cos had adequate cawrege ate a ence you are afford.
anaderyawsngiferainets

it YE TOLD CLIENTS wood RAWESSIONAL tuain.rry onuitura
premien' have doubled the year that they were Wry."
reports Ctrl Noble who s in the toeic of the current sew

seen am by virtue of he position n an Motley with the Bost=
this of 161 /know camel to many mayor mistectinl Inns
'Very few of ow dents have not teen daubing of thee Way pre-
sents, and some paeans fuse tone than tagle4

Pad I.. Cdooda we modest of Victor 0 Schermer end Co
pen. sees no impingement loco "I daft anticipate the maitince
industry as a whole View aself sal IRV, and that meow ache
leas should aspect further manses cam* d then pokers were
h at mewed 5 the ire half of 1965; he says

Wad worse them dry-Isdb gnomes? Not beat able te obtain
cower at al

Baal bats of Wily coverage. often reined by dents are
Imam minalable. at least at tenonibk anon Some west-
besotheatas astement for complaasit be covered for lay
use

kb swill orrice to architects who seekkra And vial Wily
imenine protects= priced out of taw grasp or amply urevaistie
the the team behind skyrocketal prenrwas have very bole to do
ad the deem busies' Or that engineers and doctors and OCC01111-

tsits face wine* problems No it doesn't help that the problem is
due m part to factors seernmsb out of eweron.i control

The current situation is a severe constnctson of the always cyclical

Kann Haas South. former ochry editor of AROIcTECTURAL

TFCHNOLOGY IS NOW president of Editor a Ink of Iiissktegion
wit 'atonal tOntunaliba fin,

36 FALL MIS ANL MITI-CIL RA L TEL HOLOCI

casualty insurance market. Some don't hesitate to blame insurance
contain nonagement. wandering why rates weren't being adjusted
years ago One lawyer said insurers are penalumg current anureds
for the msurer's past business mistakes

Step into the shoes of a reputable, stable American underwriter
however. end its easy to understand that insurers are m many mass
at the mercy of mtenittional and domestic market conditions

'Thee yews ago, there were 16 markets (that's rtsurance tab for
minrame companies] it the deem professional habkty held. Now
there are arse. AM those companies swamped the none by seeing
at deep genes and bit thee shirts.' explain hi Lena Dens. nos-
Met vice president at Was RB Jones a Chicago-based wider
writer 'Now the area men want hitter rates (Renewers Fronde
coverage for hider ants of Min In effect. they are mentors
who mean the maser

When mufti rates were high, the insurance convenes robed on
investment mane rather than underwntmg profits to keep wens
an Ira Design irms were courted and wooed from one corner to
the next with promises of lower minims and expanded coverage
Meanwhile. snderwnnsr wants si-Tered as the Amnon legal sys-
terr, encomraged more clans and more severe dams losses Still
bwh Merest rotes h.pt the inners solvent if not pentane

Hammack base your essoaany} rates meressed us the past IT mooed on
am aware

Last 12
months

Next 12
months

Sebinnerer
DPIC
Shand. Normhan
PNI
Illinat R B Jones
INAPRO
Sheehan
FLU

36%
10-100%

>100%
50 -1000

40%
125%

25-50%
50-100%

50%

<39%
20-25%
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elegant marbly Omsk

Liability
Insurance
Primer
ey BURTON W THOMAS. AlA

Haw mem ordlitotts malty Ream /Ay ther Mae pqressronal
susunsuee, or whether they seer it et ell,

Though alladether a very complicoted sicked, most orchards ours
bans &bad bebdtly mummy distill drum to nr

How does the resume Nod,
Ham ere prices set,
Ham myth mews rs mowed,
Net should no *itc* 40
net should 1 lab few sn a summer tamer'
Whel should 1 do have edam?

Thisprimer repronstr kW mh,mthe to cork cl these

To INN MAT UM II MAN, ear IT LA CTATAMLY MIT PART Of THE

midget finest American architects. Indeed, the tact that
we in these design professionals sets sued each year strikes

moan 01 us as surring no matter how many twee we've heard It
III response. we Wad to can errant *wee of other practitioners
owner dun mower oar owe pompons.

The mentality of Indessness leaves ninny sedetects hermit that
pniessiml rubbly Wince a. el best, a necessary eve. But the
wry ores of swheactim untight in IMIOVIMMI and dependent on
the rid of err We mistakes neither shameful nor an alto-
gether unlikely earnests,

A be number of bersuits brinotht aria enterer way be
wonnaller bet the rewAnnty of throe tha we not mikes poles.
oe al laity inswenor esentel for neat well me ardutecturxi

firms. As wournece cameras know the probebk frequeie-y at ma
takes can be adored by tern* wripwrel methodsand x
thence Were shows present Tr mounts m brim pin fee
how prolenkwal Irby warms works. why it rector and
how premiums we set

lturtnii II' Thomas, AM, Vrochcrl architecture In Cnntord
n Hampshire

This ritrIr is e,vrt nn Mr work of Ihr A1A s Architect
' nuinritttr, 4 Inch Mr Thomias Is a 1111,11her

ARUM CT U" A L 11111N111 51
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Pre ect types affect premiums
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How INSURANCE WORKS

Almon el el Cr ewers el archents w Urge commons which
rely am a sole Moen Mame Idea el toed deks moat to
MOMS OE/ moats. Became agave are many this el Wan
wee. they rely on made oncitswhrenting energies te
wain the risks and report on owing.

The under ww selects the nolo to *hid they am manwerable
and rites tho .4 Ys Wu el vceptabley In oar tom we and
'am practices erp the risk and the sccaptility is a =WI detect
in el the are Woman) we pop

Mtwara gowns. In twit ley pot of the nil they name
onto "remeaers." 11111111/011 are investors who insure the eaur..
They usually caw the top end of claws --in insurance ago. they
choose a higher level of ink The means they pay the be dollars
awarded at mane Way dens but pay out nodal he the onager,
more (request awards.

t HI say that your coverage is for a dam, with a Store poky
d4octible. You mature yourself In effect, for the fret rocket The
irr.der. he whom the erdenvnter works, might after from the
mdiel to the half-dollar The femme covers from that port up to
the peicy Int. The reinsurers weave only atonal port= el the
eimmum pet but most awns end shod el their regionally

Andy al nines cowering architect% professional Wily ere
written as . manual basa, ermine, comets for I:41 MM penoda.
AI w ill talon are "dams rude." The mew the nay must be
in fon, at the tales dam is made and, unless speaker stated
the pace she in force continuously since the One the services
were rendered from which the dawn arose

Under a ciannsnade poky, it is wise to report even a suspicion el
a cam as soon as you discover it Most assurance companies will
accept the as the tugger for the poky, than praline coverage Ice
that dam even if you Inter teens the rowan Further, most do eat
wiust your premium for reporting a glesisel dem

When menage is 'mewed from year to year with the lame ben
once ca reen. coverage for ow years it noon* earned forward
Mmt paws also include "poor act: avenge as an onions' poen-
won at r-ndard pobey This cowers dein he sown per
funned wile vaned by a different ardor, as long as you led no
lowndedge of the penalty of the claim erisintet the time the new
poky was 'mum.

Under I "daimaarde" poky d wage cases when the policy
canceled or not renewed (some s ten spool pionnons hit

non-renewal has sakes it &Bait and often spare to chow
from One New to wader. Questions reprdmg responsibility he
coverage en dims invarably snot en the situation, leant" the
architect b..weee the pnwerbel "r, di and a had place "

How PRICES ARE SET

Premiums Indicate how ffie_insurers interpret the tenet of the reek.
They are based on several factors, the most monetary of which at
the mural Ion raw Loss ratio is determined by din ding the
anticipated losses by the evadable monies taken m as Premiums

Underwriters consider two kinds of loss ratios The first is pad

52 SLUNG IIm ANCFirrECTtram. TScrotot.my

c o7-utIt)

Ws ratio. Mich is the ratio el Ind losses- (clams he which V
=pony pays) to total venoms canted The second is niter
loss ratio. winch is the ratio el pa losses plus "cane neuron
total perieurne.

Elms reserves en mons placed in an eses.artype account I
the Wm= company who s dein at fest reported It is an es
wee al the anticipated bee end is required In law The amount
the reserve is Wooed as the "stun al the chum becomes dean
ad the notarial liebity at evalustin. The memo miens the in
orb best masts el die tog mount it mg pay bdannity end
agenses to resolve a chin.

Warwe correemes mint be solistic in enamel chino
reserving An Not by s vote Winne department may direct II
to add to the lessen. U the cash hint there, problems could con
up which NT 1 be dandt 1 not reposuble to overcome

Lass re' an be aeon se outside the insureds (your) control
But other .sea winch affect premiums have more to do with th

xkindual firm
Biting colorer The amount of your firms billings in the prece,
year greatly affects the acme: of your premiums for he nee'
hood t)ers. The type of work you do also affects the premnul
you undertake studies, master phonate or molar deur% you
proreum would be acenewhit less, because then areas of pro.
am considered to tem less exposure to lately If you design n
peels or Worsteds'. your Oren= ma) me
Garrembe Wage If you work m a warm which has had poor
loutopenence. your premium pant be higher than if you pract.
In a stare soh s better clams record

kw nce cornpardes convert these radOnFrrn Size protect In,
and Iccatertinto situ us called the &Shag ha- prrhaum Then t
consider certain lielIVIDee wind, '.12 not part of the basic poky
These are caged exclusions. U you 'epee in activities which mg
coverage Out are "excluded" by the basic poky, a surcharge is se
to your banbase proruum to provide that concrete The total
the bang-base "rens= an the additional charms for removal o
exclusions (or sling certain types el ea s. -vge, if you prefer) are
ales the WA? pampa( primes.

Two end factors come low play at this point
Preafasernel weevers. The scope of professional services of th.
Inn affects prawns based on general loss expenence (or giv-
e:Wavers. If you are an NE inn, for example. your premium
wi be Offense than if you are a Arm that supplies ardstecturai
services skew
launder! recent An insureds individual loss eownence is also
reviewed mckschng the record al and pending dons. Una,
miters mr2.1', both the . en mined and the freeway e

- weber of deans. Simply ron.ung chime does not affect the p.
trews unless the mange becomes excess e The total claims
expenence a reviewed in relation to the tenure in a particular pi
gram and the IOW pidn premiere. Rating credal are appbed t.
the mama teernsurn and as be as high BS 25 percent over a
period el a few years. The spastic at also truethe worse yon
expenowe the higher the prernuun.

These Isom. oinked to the rnanual premium, create the total Da
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*mg **lures are most frequent

foisture to the Jonas ruined this facade

jammer lb seism the actual premium pad by the insured for a
oven brit of robility and deducible for the poky. a final multiplier a
applied to the total base premium The result is the standard pre
mom The multiplier used canes depending on the conbma ion of
Put (the wow which the insurance company will pay out on your
behalf in a grout year) and deductbk selected. For a oven bout, the
factor decreases as the deductible increases. For a given deductible,
the factor mouses an the limn a caned

Simply put, this processor as follows
BILJUNCAASE PREMIUM
(protect MD. project types and office location) +
Additional charges for removal of exclusions
MANUAL PREMIUM +
Rating credits for type of services and clop orpenence
TOTAL BASE PREMIUM
Multiplier for Ono of liability and deductible
STANDARD PREMIUM
(the premium your Gnu pays for the selected coverage)

There Is one other factor that affects prenuumsthe comps', you
clone to insure ourself Different companies have different pre
mum rates. These re based on history in the marketplace, return
on c rnent, long tens corporate goals and services provided
When you purchase it poky. you are buying more than gist protec
bon How your Insurer fondles your flan night ulumatels be more
rnponant than how much or how little you paid for your poky The
depth of services they provide vanes and may alter premiums

In additicn the corroanyk rebtionshp and reputation with its repo
turps affects premiums. lour insurer in essentully buying msurance
for you from reinsurers. cony of whom are rapist*. How they
new perfumeries and rob is Overcool

Some undo winters and omen use pncmg strategies and term,.
nolopes that are somewhat different than the methodology descnbed
here However, the factors that affect policy are consotent through
out the industry.

HOW MUCH COVERAGE IS REQUIRED?

Mom dents Uri an antidectb coverage should reflect the full vat
P of Nisi projects. Thu a rarely MR Of realistic and is always very
walleye. It is store reasonable to assume that coverage should be
"appnonate" bribe type of practice and the Grob gross revenues
For um* a aselkal center is mote likely to Pre a dun than
residence. rid a Vice arm eon obviously afford to carry higher at
gropes thus a owl Irs These corederauorts are typical of the far
tors that *tensile eppropnate coverage.

AIA consionents report that the vast novelty of ruins hate cot er
Sr 0E1101110ft than 1250.0o0 It is not unreasonibie to corm only
1100.000 at the first five years of practice it your firm is relatively
small and your gross Wry are low

It Is s rule of thumb to hate coverage which is not less than tour
gross annual billings. but many insurance professionals advise
"buying as much as you ran afford

The sane factors that affect premium also apply to the amount of

ARCHITECTURAL TECHNOLOGY SPRING INS 53
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Rules-of-thumb on coverage

coverage If your ion has frequent clams or you hie m an area with
frequent dins against rditects. You should increace Met cuter.
age. Lee al amens reprding masance the amount of coverage
is a bairn question cob you can answer How much are you wit.
M to expend for protection aeon the possible), of loss' you
should the be are that yen thimultants have coverage If not. and
a dam should ann. then your minute manses because the party
rang the dam mil look for the enured firsL

DEDUCTIBLE Amoutrrs
AI pines hen a deducible amountyour sell ineurence The
deductible amount you sided depends on two opposing business
instincla Feu the desire to have the largest amount of the risk

passed to the insurera low deductible Second is I .e memo
that when the Insurer camps more risk. you pat mare Some ir
are pmgranis aline deductibles of as low as $4001), but most
cam a mush higher amount.

Other factors to consider are defense cost options and species
news for deducible". With some policies the deductible win
al clams. both paddy awry and properly damage %ilk others
deductible dries not apply to defense costs recurred for dams it
mg bodily injury or death without property damage (unless than
by an endorsement which induces the premum) Since many eb
wise from squints dunnig consuuction. this can be an important
aspect of your poky

Your policy may also have a provision to eirrenste the deductil

Alternative Insurance Options
There are many reasons for an insurer to
refuse to provide errors and consoons
mance a bed claims record, a barl.nsk
practice (such as nuclear power plant de-
sign), a potentially sky. but unproven
practice teeth as asbestos abatement) and

evert the fact that a practice is eicorpnrat-
ed in an area with a hstory of frequent W-
eans The obvious question that irises
when one cannot get metwance is. Where
can Igo from here'

There are three onions to conventonnal
errors and omissions insurance practicing
without insurance Clung bare"). self .-
'mance and pining with colleagues to
form a mutually rating association.

For small fans, ring hire is often the
only recourse to mums with an estab-
lished earner because of the money and
expertise needed to pursue other notions.

Each atinidual should compare the prt
tenon and cost of an insurance policy
with the likelihood scams berg made
One smalltown Mississippi archnect. who
requested to remora an etymons. gave an
example of how difficult such a companion
I. His one-man office designed kw risk
mostly residential reeds. he practiced
with good profesmoral are and contracted
with competent consultants whenever
necessary Thinking that nab of a large
claim was wet he practiced eight years
without errors and OritiSMOISInfurince
Won a spurious hwiun opened his eyes.
it wee horribly distasteful seeing people
looking for free money," said the arch,-

leers axe manager. who is now actively
Seeking an Insurance Cartier

Self insurance differs from Romig bare
because it requires an actuarial stud> and a
reserve fund spec...cagy meant t o n over
potential clams Regulations vary from
slate In stale but generally require a cer-
tain percentage of billings. or an anti ion(
equal to expected losses, be set astir
Self insurance may be a preferred "nth.,
for Berg large architectural inns. o loin
can noire easily absorb the setup and
maintenance costs than a small or math
um sued practice

Thine kin small to adequately self in
sure can turn In collective insurance sin
lures such as captive insurance and niulu-
al insurance

lo form ^ captive insurance company. a
pomp of pmfessicoals with similar Wit
tices enrinne financial resources for a sort
Of group self insurance Captive insurance
companies are state teeulated, ninth
means they annul cater interstate prac-
tice, are restricted to pmfessionats reps
tend in the slate and often do not qualify
for the miurance requirement is gniern
men! prcurement. Seine interstate mac
tare regulatams can he circumvented by in-
creprwathig a captive insurance ofixlave
Fnr instance, The Association Of Wall and
Ceding Indunnerlaternational has formed
Hereford Insurance and Surety Co . Ltd ,
a opine .surer out of Hamilton. her
nub, winch has a SI minsindeductibk
reinsurance pnitcy with Lloyds of Loncino

To decrease the nsis of drag inc claims
canine insurance sentures are set up will
specific membership requirements For
example. a Hurmuda based captive insur
ance conperatice made up of gentechnical
engineer. requires that each insured farm
hexane on the Association of Sod and
Foundation Engineers (ASFI. I peer rem.
program. send an attendee to one or more
ASI E meeting per sear and ...no:orate
ASI E loss proention itrategles

Fuming a mutual InSUranct tompany is
the recourse of Cl.rpOrattnOS that avant
!Me specialized insurance and tan get X
no she, way A mutual insurance own-
pan) n comentonal in esery .ay except
that it is owned by the insureds and there
fore requires a great deal of capital and
commitment from those forming it An
example is Asbestos Research Group Inc.
(ARGIL a group of asbestos - abatement
contractors based is Louisiana who
need eisanince that a per-occurrence

rather than dams-made (so that each
poled will be covered non dua ls. instead
of having Nutt-Cleo against clams fiftly as
king as the insurance policy a set effect)
ARGI 'umbers also want to qualify for
gnvernment prinects With over a year of
study behind them. ARtif has concluded
that only by bu)or an insurance company
will they meet their cntena Hut the lack
of actuarial data xi asbestos abateme^i
work and the difficulty to secunng a rein-
surance policy has thwarted their efforts
solar D E G

..""""4.4.V.. WANY
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Electrolytes made this (boanhful) pattern

Chimneys must be keyed in sooner or later

for defense costs on property damage claims is hen no indemnity
payment n made by yo,, or your usurer )here is usually an option I

called -firstelnlbr defense- wish for an additional prensum, dna- I
rates the deductible even d an indemnity payment is made Also.
illf3tfolla on the seder lens. the deducible may or may not apply
to the cost of insesliptmg dams

Recent history has proven that the costs for some of these options
%dusts Icon company to company and even within the same corn- I
pony as a performance record n developed. You should be aware of
all the deductible options offered and study your formi rah and cash
Revetments should a dam be settled against you

When choosing a deductible it is important to remember that ar
insurance poky is intended to protect against serious financial
losses. One mayor claim could pit a firm sothout adequate protection
or resources out of business I lOwn er. an "'aurorae policy n not
designed to cover eaery minor claim Much arses

In general, a firms deductible should be directly related to its vol-
ume of worknd a review of vs finances, especially cash flow A
deducible that in ton tow threatens a firms loss record It burdens
the insurance company with the cost of minor claims and athirst.
ments which a firm feels should be volunteered on a pen project.
This would result or a less favorable experience record *Ptah would
en turn be reflected en a higher penuum

But a deductible that is too loch also poses problems Thy could
MIT strap a firms finances in the event of multiple claims, since the
deductible meshes to each clams made during the policy period

The underwriter resen es the right to assign a deductible based
on firm see, clan esoencnce and other factors However the finni
own request is usually accommodated as much as possible

CHOOSING A CARRIER

Critical to any evaluation of insuranc. earners must be an analysis of
what their response inn be in the event or a c on Claims handling
'billy and procedures are every bit as important as price A low pre.
mum may be meaningless d tour earner does not respond promptly,
efficiently and economically to protect your mterests

Chaim handling
Factors witch should be considered when judging claims handling
&Rabbles are

How promptly and in what way does the caner respond when a '

claim n reported,
Do those who well handle the clams have direct experience In arch-
heti professional habdtty,
Does the corner bare local claims offices or are clams whims-
tend from a central office,
How are defense Las yen selected and what are their quahocabons
m archttectural lability cases,
Is there a program Inc educating ch con personnel and defense law.
yen about architects and the construction industry'
Does the msured lose toy recourse to the Insurance underwriting
manager fur assistance d there is a problem with the handling ol
the claim'

Ash your broker all cal !lose Queglions and it, as is often the case,

AMLIII1FLTUMAI rillIN0104Y SPRING lens SS
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Price es only part of Me equation

836

. S, S N

When Claim Time Comes
Wirt *odd yes do Ether. is s dam spinet you, It is proba
by s good idea. before dory anyaga to consider calimg yaw
beat Them

Ram au Win ea pasta
Nobly your arca trough the underwitter. in nava If
the circurmitaia indult at irsediste cowed is
nada al yar smaraffes
Cooperate folly with your muter Relent to do so may
result the ardelabon d your Pact
If the deem involves a trauma 111118101s such as a collapse
err body 'airy and if you are able. take photographs. Your
photos. taken pomptly slier the widens are of more value
than prolearai photos taken later.
Once the clan has been rade. do not attend or agree to
attend my conferences set up opeakcaly for the purpose of
deassem that claim without first consulting with your
earn representeuve
Do MR sign Or accept any releases horn my woes without
approval from the claims representative
Coma to yam& when directed by counsel or the mow.
Ma =Pint the crtanstences of the claim which are
known to al ached. Do ten a won as possible after the
incident.
Assemble. i1 chronological order. al pertinent agreements
for services, al correspondence. memoranda. etc . without
cowards or argument
DO NOT ADMIT (or even may) LIABILITYdo not
attempt to place blame

the local broker don not know the answer. wnte directly In the car.
net Tklii to your peers about the.r expenences Remember. you are
purchasmg a product end are entitled to know.

Defense procedures
When clans arse, you should expect your carrier In provide none-
tote support and precise direction IS to what you should and should
not do They should porode a dear. understandable eaphnation of
the legal rarrefications and financial consequences you face Ind ren-
der option Mantling whether to defend or settle the clams

Al polices include defense of your can Who does this ad In
vat manner the true mama 01 pour Inikurnee caroler

Some congeries had sanely trained cams representatives.
Others delegate defense to loc. attorneys Sul others send thew
min technical consultants In mot You may prefer immediate lent
help by experts, m sae aka costs ihat begin to wove You midi
also prefer the heat peraleed help provided by donna repretente
toes The glue of the taller is often determined by the kngth of
lane la company has been m the market and their record o' ocelot-
mance in defense
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Depending on your carrier. your pobcy fere pemvt one rourax
company to vole a claim without your consent Most paces
require the msureds consent before a dam may be settled but if
yours does not. then you have lost some protection ad even the
authority to affect par financial future to others.

The broker
Your bunker is anther important factor an the equation of Immo
Be sure that he has expmenre with architects. The "friendly self
borbootr insurance agent may not be the ngtd person to ado m
on labia matters.

Pmfetsional fishily assurance for arehteds to specialised The
are relativelt few companies offering it Si,.., who lute offered it
the past are no longer in ho ness and some offer substantoly low
premiums in an effort In sell more paces That is one reason oh
Some of them are no lamer in businesstau cannot afford the lu
haul which abide insurance coverage requiem An mourance coin
panyk. and the mulenenters. expenence and tenure m the bonne

mamma of capability and commitment to a difficult area of s
vice Tles is not to say that a repute,* company has to be "old- v
This area of coverage but if the carrier or undem nter is relauveh
new research and ;weaning me al the more important

Reliability
Developing rekable data no chmis and loss espenenre lakes tune
Even with macs of lendation dams can be brought t ears alter
propect tonakat ad then take tears more before the) are
resolved. lit low "lad" makes it difficult for the number crunche
of the Insurance worldthe actuariesto mum ,necessary rates

Actuaries mum predict the futureestimating the amount of pa)
out the company sal have to make on Clams for w hick the Kemp
has tread) hen Paid snmetenes years in advance The accuracy
their estimates want be kayo for yens but it has a peat effect
an insurance cumparn a profitability

With many )Tara ripenence in this field an imam s protection.
become awe reliable Few cnmpanies hate been a Ming to stay the
count log ennugh to develop aid data Several hat e recognized
the rumage/ problem and hem stopped snag architects habih
insunme altogether. particularly after wining panes with arm
awed, low prermurns in order to be canoeist% e

Expenence and longevity are ermortant for another reasonthe
carrier meal be in business when a aim arises Losses in our pro-
fession can be referred to as `tatastropta" in thew character rid
laancist anwooll If a wnpany his laded assets a few large claim
can severely after meal condition. Even with remsurers
a supana pnum 'a risk. the pinery carrier must have sulk
cad strength to cover its exposure

R.: member if the insurance company decides to slop leering
erchdecti faddy romance, al coterage Inc future claims. mhos
out of past work vitae Iles type of policy stops

The one exception In tins Salualinn is a prat non fnr ' extended
tamers' Minh hinds the insurance compam to poodle coverage
for clans maid, d n'ter the policy ends. as hue as you report the
posslaty of a claim poor to termination For those architects who
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Ate to deep at right. that u not en easy thing to do No we wants
o worry about reporting 'mak downs because the compeny that

&I Mr PAW !Melt mot stay in the business.
tillariodu the lottenbiddecovery" prows= is rare This

N. the temerity of the earner at the more enportanc

:bossing the best
IL it N not easy to twinge the financial strength d a petered

artist The omen and perhaps but Om pen interned) method is to
sit yew bear to ebedt the Worms compeny% "Beer nem
he Wee N provided by A. M. But Company d New Jersey
hash not leased spen6cally far the rawance industry. Best ero-
des farad rummies for al num insurance companies

You may also smut to pow state indrance commission which has
sleet don on kw companies that operate on an "admitted basis"
yam state. Comoros operating on an "admitted bane have been

:ceded by the state corronswis and arc m turn resumed to fur -
nn information about New proderts and financial stability
Final% Na Important. though not essential, that your carrier have
quempeontml/loss-wevention program Such programs can offer

cry valuable p *Mel for monism clams when it matters most
. practice. They also Wane the commitment the carrier has made
rachtecth biddy annexe. These programs cost the company

won but ultimately help the earner reduce as bases a wings
mud on to practitioners m the form of ma to :ed rates 0

he .rompanin winch an to the business (sedate anlatect1
not hobhq ounrance choose often, as do the quahty cat semen

,y lirowle TO hells AIA members remain informed the Architects
ability Committee perpetually sunns all valor carriers
Phr tareoller ef wan, IMAIA has earnmen.kd lh insurance Oro-
ow ((CNA as whatiastered by Yoder O Schnoserer & Co . Inc
and If contwons to do se. CNA has the only papaw to noel ell erne.
'la commendation One of these ssavadablity to membership in all
ilea In those slates when other orogen manaMe there may
Owl earners that wed the resaaming consin-dahon greens
The awsweatletwa Wears agent mos' recently modified en

encemis Ow *Boum twessemands
that Ow newrence ceineany be able to 'roma average and local
lime soma avatam in the country.

that Ow reveswers be rd setahatory financial strength,
dal the nunrimor ram peny possess Ow Inghal r sable *ganef rel.

in reported sy A M Best:
that Ow Inewonet cm*" make no cheers in the dooms ar rate
Mk walled 'nor neuabstwa Wm the AM.
thol &NAM has the rear to nom* * books of the insurance
combssep and the Whatiostralor Al these 'retain to dos memo',
thief the poky be etemlaNt to all numbers possessing satufactory
*nowt- m berfonsmice-rreords
me lest slimy was cendricted in Senn: 1953 and n one sun ry is
denary in of this writing 17,e mulls will altos, m 11 flare minor
ASCUITICTUNAL TYCII,OLOLY I 'down qtrrshont nun 5 uthlrrstryl
Richard Rash /202/ 626 7589 M R

Sealant failure is never pretty
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Liability insurance has as own language
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Glossary of Insurance Terms
Ad of GodAn event resulting horn

the forces of nature, without human inter.
ration and that could not Is se been pre.
vented by reasonable care.

ActuaryOne who weeks with the
athematic* and statistics of romance in
Wealth% leararrik reserves and related
urea

AdJusterOne who settles insurance
okras. who may or may not be a regular
employee of the insurer

Admitted CarnerAn assurance
company authonud and kissed to do
iPAIlltif ill amen state

AgentA representative of an mar
ante eernpany or compares. The author.

*r under weed the Meet operates is
delegated tkoseth an wry contract
The agent operates an behalf of an men
ore company or companies with authority
to sobal negotiate and effect contracts of
111111XIMCe

Aggregate LimitThe total amount
payable under a poky, regardless of the
number of claims

ArbitrationFormal, contractually
agreedgran process of resolving a matter
of dispute by presenting the matter to
specified separtral persona for a banding

!Almost
Assumption of RiskAn agreement,

waste° or implied where a party
becomes responslie Ice the mit mvolved
at turning an agreement or contract.
Chanute who love assumed nab cannot
collect damps lit an be reasonably
assumed that they were aware that a has
rd existed, yet proceeded with action.

BinderA temporary 111211rance agree-
ment pending issuance of the poky con-
tract. The tenon of the lender are implied
to be the cone as the poky to be raised.

BrokerRepreserstrve for the
insured at the sohatataan. mount= or
procurement of contracts of insurance.
May also render services incidental to
those functions w bw. the broker may
also be an agent of the mare. for par
poses such as delivery of the pole> or col
baton of rearm

Clairs.fitade PolicyA poky that
curers only those clause that occur and
sae reported dining the poky period
idea barks the eagle time since the
triplet dams-nude pace was Placed
welt the inunece ccuresne. as long as the
poky was eadirecolly mewed.

DeductibleA provision requweer the
enured to pay a specified part of the kris

Due Care The degree of are that an
ordinarily careful and prudent person with
the same skis and knowledge would exer-
cise under sunder aramstances and in
the same community

Excess Insurance Pros ides a higher
brat of coverage than that provided b> the
primary insurance, and goes nto effect
when the loss exceeds the best of the pn-
mary insurance

Excess & Surplus Lines Carrier
An insurance company that deals n inks
or pinions of irks for which there is no
market sealable through an Weaned ear-
ner n a particular pew:fiction This type
of insurer is ncriadmitted with coverage
bung placed on an unregubted basis n
accordance with the surplus or excess
laws Kunsan of stale law

ExclusionCoverage that is spent
ally eliminated fore an assurance pole>

Frivolous SuitA suit that Is clearly
without basis at fact

IlarardA condition creating or
mcreasmg the prohibit y of a loss

IluldIlannless AgreementA con
taw where one person assumes the legal
inborn), of another

IndemnityPayment by an insurer to
a clamant that covers the entire loss

Insured Under a laity msurance
poky. the party to whom or on whose
behalf benefits are payable

LapseTo allow a policy to run out
without renewmg.

LiabilityA debt or responsibeir
an obligation resulting from a contract
or tor

I nail Frequency The number of
claims made spent a poky during a pre
mere period

1

Loss RatioNet losses divided b
premiums

Material RepresentationA st.
meat such as Man application for ev
ante. that affects the underwriters
decision at sang a poky A material
resonation (fiat as proved false may n.
poky coverage.

AlisfeasanceThe failure to perfi
a professional duty

Negligence;*. "ire to esterase
care when there is a .cgal duty to use
are a breach of that duty and an au
damage

Nonadmitied CarrierAn visor
company not bcensed to do business
runsifiaion n question

Occur an ce An accident or expos
to injurious conditions dung the polic
period that results in bodily injury or
erty damage that the insured neither
expects nor attends

Permissible Loss RatioThe h
est percentage of premium income an
insurance compels Can pa) for claims
without losing profit

Policy Resets eFunds an marl
company aikalef spenficalb for mee
its poky abbpuons Together with fu
premiums and interest earnings, polio
reserves rube a company to pay all
future return proniums and losses

ProducerA marketat person of
may be an independent agent an eat
agent. a sales person. a direct venter o
find reementatree.

RoamerA party to shorn a pas
maul liability insurance company pass,
at or part of the Inbar> for nsk. For
example. an Insurance company that p
odes $2 million coverage ms pass to
'ensurer all above SI mdbon.

ReleaseA document by which di
claimant abandons the clam, either
because of %embalm> payment or rei
ninon that the claim is invalid

TortA violation of right not anvil,
from a contract

UnderwriterEvaluator of nibs
determines rates and cm eraos for U.
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Mr. FLORIO. Thank you very much. Mr. Reed.

STATEMENT OF WILLIAM REED

Mr. REED. Mr. Chairman and members of the subcommittee, my
name is William Reed. I am the vice president and treasurer of
Williams College in Williamstown, MA. I am here today on behalf
of the National Association of College and University Business Offi-
cers, NACUBO, and the other higher education associations listed
on the cover of my testimony, together representing virtually every
college and university in the Nation.

b addition to the associations listed on the cover of my written
statement, the following associations join NACUBO in this testimo-
ny; the National Association of Independent Colleges and Universi-
ties and the American Council on Education.

It is my pleasure to be here today to discuss the concerns of the
higher education community about the current insurance crisis
and to offer our support and help as this committee develops a Fed-
eral response to the crisis.

With the chairman's permission, I would like not to read my
report into the record, but to comment on the main points of it.

Ir your letter of invitation to this hearing, you mentioned two
mein problems facing colleges and universities. That is whether
ccileges can afford traditional insurance coverage and more impor-
tantly, whether they can even obtain it. I would like to also discuss
briefly what colleges and universities are doing today to meet this
crisis and what we think would help the colleges and universities
through legislation.

First, the cost of insurance. The educational sector, as you know,
is a very large user of insurance. By the nature of our business, we
are very complex and broad based institutiorF We need virtually
every type of insurance available, not only your traditional liability
and casualty and property insurance, but also medical, malprac-
tice, day care insurance, hazardous waste insurance, and so forth.

I can tell you that the increased cost of insurance has had a dra-
matic impact on colleges and universities. Williams College has
had our insurance canceled not because of loss experience but
rather because our national carrier decided not to insure colleges
and universities.

Using a national broker, we canvassed the market, including
London, but could not find an underwriter to write insurance for
our primary coverage. Finally, at the 11th hour, we were success-
ful. However, our cost went from $85,000 to slightly over $300,000
for reduced coverage.

The College of Wooster in Ohio had the same experience. Their
cost went from $88,000 to $250,000. University of Southern Califor-
nia had a $100 million earthquake policy with a $10 million deduct-
ible. The cost of their insurance was $12,500. When it came to re-
newal time, the cost of that same insurance was $400,000. Needless
to say, US:, has dropped that coverage.

These sudden increases in cost play havoc with college adminis-
trators throughout the country. Every business officer I know has
experienced a dramatic increase in the cost of their insurance.
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What it means is the opportunity costs we must face is either we
raise tuition or we eliminate educational programs.

Wealthier schools, well endowed schools, can absorb the costs
much easier than the smaller independent colleges. Many schools
throughout the country have small endowments. If they cannot get
insurance, they are faced with two prospects, either to face the risk
of going uninsured and the potential for going out of business if
they would be so unfortunate as to have a liability suit they could
not cover, or to dramatically increase the cost of their program to
in essence self insure.

The university officers that I know equate the current insurance
crisis to the oil crisis of several years ago. It is having the same
type of impact on how business is done and on budget consider-
ations.

Addressing the availability of insurance for colleges and universi-
ties, the situation gets worse. Even the most prestigious universi-
ties are facing problems. Princeton University had its trustees and
fidelity bond policies canceled in 1985. Hood College also had its di-
rectors' and officers' liability coverage canceled.

The coverages that are most difficult for colleges to obtain at the
moment are trustees' and officers' liability, sports participation,
liquor law liability, and automobile liability.

Let me mention a significant impact of the trustees' and officers'
liability problems on colleges. As you know, all colleges in our
country have boards of trustees who serve without pay and often
put in many hours of service to the college. Their task is to help
define the educational mission of the school and to oversee the
broad policies of the college. Now for the first time these volun-
teers stand at risk, personal risk, if they serve on college boards.
They want to serve but the first question they have to ask is, what
is our liability coverage?

Over the long run, if we cannot entice the best minds and the
best individuals in this country to serve in a voluntary capacity to
the colleges and universities, this I would say will have a dramatic
impact on the quality of our colleges.

Twenty-three colleges in the Northeast are working together to
form a captive insurance company. One of these colleges just called
me to tell me that they had just lost their trustees and officers'
liability and are currently going without. Another college at the
moment cannot get liquor liability and has had to close down its
student activity center. Another college is having difficulty in get-
ting athletic insurance and is pondering what to do with its athlet-
ic program. I could go on and on.

The problem is there appears to be no simple answer. What are
colleges doing for themselves? First, a few I am sad to say, have
decided to drop traditional coverage altogether and to "go bare."
These colleges are at great risk. Second, the vast majority have de-
cided to accept higher prices, higher deductibles, less coverage and
lower limits and wait for the crisis to dissipate, which many predict
will take between 3 to 5 years.

To meet these higher costs, they have had to increase tuition & Id
cut back on educational programs. A number are trying innovative
approaches. They are utilizing self insurance in combination with
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commercial insurance. They are creating captive insurance compa-
nies with like institutions getting together to try to form a group.
NACUBO is trying to help this effort as best it can. As a matter

of fact, the insurance crisis has become one of the top priorities for
the organization for this year. It has established a task force to
study the issue. The things the task force is undertaking is to
advise colleges as best we can on short term answers to problems.
The phones are ringing off the hook at NACUBO with questions
from both college administrators and trustees asking, where can I
get insurance? I'm afraid there are not many answers. NACUBO is
assisting colleges in developing consortium and setting up group
purchasing arrangements. NACUBO is also being very instrumen-
tal in establishing risk management programs for smaller schools.

One member of our task force has taken the aggressive stance
and is working hard to establish what we call a supertrust thet
will provide directors and officers of colleges coverage for all col-
leges and universities.

Also the task force is investigating the feasibility of establishing
a national insurance company to provide excess liability.

What does NACUBO recommend for legislative action and
chano? First of all, it is obvious that colleges, like most businesses,
need insurance coverage, at a fair price, free from wild swings in
cost.

We would like your committee to look at the following areas;
claims history. Premiums shou.'d be based on a client's loss history
and background. We find that the colleges and universities general-
ly are very good risks but the ir crease in premiums has nothing to
do with the loss ratios.

Policy cancellations; we would hope there would be a law to re-
quire insurance companies to live to a signed agreement they have
signed. A particular policy enabling an insurance company to
cancel with 6'1 to 90 days notice, particularly when the contract is
for an annual renewal is particula.iy grievous.

We also would urge the committee to look at the whole re-insur-
ance process. One thing we have found in seeking insurance is that
a common response is, we have been to London and they don't
want to write this insurance. It seems to me a national problem
when we have to go offshore to get re-insurance for colleges and
universities.

The other initiatives that you mentioned today are very encour-
aging to us. We hope that you will pursue actively the Risk Reten-
tion Act which will help us in establishing captive insurance com-
panies and consortium. We also hope that you will look into the
areas of tort reform and to do whatever you can to help reduce the
terribly litigious society we live in and to make it an environment
where the first question that is not asked is how much can I sue
for?

I would be happy to answer questions. Thank you.
[The prepared statement of Mr. Reed follows:]
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Mr. Chairman and Members of the Subcommittee:

My name is William Reed and I am the Vice President and Treasurer of

Williams College in Williamstown, Massachusetts. I am here today on behalf

of the National Association of College and University Business Officers

(NACUBO) and the other higher education associations listed on the cover of

this testimony, together representing virtually every college and

university in the nation.

It is my pleasure to be here today to discuss the concerns of the

higher education community about the current 4...surance crisis and to offer

our support and help as this committee develops a federal response to the

crisis.

BACKGROUND

The recent national crisis in the insurance industry has created severe

problems for many colleges and universities in every state. All insured

areas of college and university operations are affected by the current

market situation. Colleges and universities are having problems in

obtaining basic and umbrella liability coverage including: direct:.:. and

officers; risks related to errors and omission; environmental damage and

hazardous waste disposal; medical malpractice; and athletics. Another

problem area is property, casualty, and earthquake insurance. If coverage

is available, the cost is exorbitant, thus causing a severe drain on

college resources that could be better used in aiding needy students and

supplying the research and educational facilities required to provide

quality postsecondary education to current and future generations.
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The scope of the problem can hest be illustrated by citing a few recent

examples. The insurance premium for general liability at the College of

Wooster, in Ohio, for instance, rose from $88,000 in 1984 to this year's

quote of $249,000. Hood College in Maryland was notified that its

$10 million directors and officers policy would be cancelled eight months

before the policy was due to expire. The company reinsuring Hood withdrew

all of Hood's trustee liability policies of er the company lost its

protective reinsurance, which had been provided by a European firm. All

other institutions insured by this carrier were similarly affected.

The trustee and fidelity bond policies were cancelled in 1985 for

Princeton University. Southern Methodist University previou had fire

insurance coverage of $325 million and was paying an annual premium of

$103,000. The cost of SMU's renewal policy was $413,000 with a very large

deductible of $100,000 on a quota-share basis, and 25 percent of every loss

up to $5 million. Costs for coverage of all buildings and contents at the

University of Southern California are likely to dorble, accompanied by an

increase in the deductible. Additionally, the university decided to go

uninsured for earthquakes when its premium for $100 million in coverage

(with a $10 million deductible) jumped from $12,500 to $400,000. A recent

court decision that is pending appeal makes the state of Georgia

responsible for paying a claim co: over $6 million to a former University of

Georgia faculty member because the state university had no directors aad

officers liability insurance coverage at the time of the award.

2
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As illustrated by these examples, the crisis is affecting all types of

institutions across the nation and is depleting the already scarce

financial resources needed to conduct the higher education missions of

teaching, research and community service. In response to the crisis,

colleges and universities have addressed the problems in a variety of ways.

Solutions have included self-insurance, group purchasing efforts,

cooperatives, creation of captive insurance companies, and development of

consortia arrangements. While these mechanisms have provided a temporary

solution for many institutions, there are still many colleges and

universities "going bare," living with normally unacceptable exclusions

and/or paying excessive costs. Additionally, while these solutions have

provided immediate relief, the problem is such that a long-term answer,

national in scope is required.

In response to this national insurance crisis, the National Association

of College and University Business Officers, in cooperation with several

other education associations, including the American Council on Education,

the Association of Governing Boards of Universities and Colleges, the

Notional Association Independent Colleges and University and the National

Assoication Independent Schools, has formed a task force to review and

study this issue and to seek solutions. The task force has already

undertaken efforts to provide short -term ansr,rs, such as creation and

dissemination of information on "how to" form captives, develop consortia,

and set up group purchasing arrangements. In addition, the importance of

sound and well-managed institutional risk management programs have been

emphasized through publications and workshops. The task force is also

focusing on long-term solutions to protect colleges and universities in the

future from the whimsical cycles of the insurance market.

3
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Another on-going activity of the tas force involver a project

under...Ann by a group of university risk managers who are forming a "super

trust" that will provide directors and officers coverage for institutions

beginni, July 1, 1986. All colleges and universities will be eligibl, to

purchase coverage through this "super trust" arrangement, provided they

meet certain requirements, such as developiug a campus risk management

program and sharing their cotplete claims history with tne trust.

Additionally, the task force is investigating the feasibility of a national

higher education insuriace company to provide excess liability co erage.

RECoMMENDATIONS FOR LEGISLATIVE CHANGE

The task force .uso has determined that a change in state and federal

law is neces.ary to p-orect the consumer from the inconsistencies in the

insurance industry. A sub-grou the NACU° insurance task force is

preparing model state legislation that institutions can discuss with their

state representatives.

NACUI10 believes the appropriate role of goverament is regulation of the

insurance industry. Such regulation should focus on the following areas:

CLAIMS HISTORY: The industry should be regulated an that premiums are

priced based on a client's loss history and background. Such a regulation

would allow for negotiation of price, rather ;Ilan the current arbitrary

method of pricing used by the insurance industry.

4
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POLICY CANCELLATION: Insurance companies should be rege..ed by law to

complete the agreement they made when the policy was issued, specifically

on policies written for annual renewal. Currently, companies may cancel

policies with 60 to 90 day's notice. Such cancellations are generally

based on financial changes in the insurance market, not on changes in the

policyholders' condition. In other words, oompanies should not be allowed

to cancel annual policies when there is no change in the nature of the

business or the risk of the individual policyholder. Additionally, many

customers prepay their premiums, and when policies are cancelled, funds may

be lost.

NACINSO encourages close federal and state cooperation in addressing

regulatory issues and compliance poli,--s. In addition to such regulation

of the insurance industry, the federal government may need to consider tort

law revision. The judicia, process is a major part of the claims / awards

process and must be part of the solution in the insurance industry crisis.

For example, a standard approach to jury awards on justified claims is

needed that would be consiotent across state lines. Federal law could

establish maximum liability riards that jurie. would follow in assessing

the monetary value of claims. Such parameters will help prevent runaway

awards and still provide fair and accurate reimbursement for losses.

Perhaps the federal governmen'. could offer financial incentives to

states that are incorporating tort reform into their judicial systems.

Such federal incentives could alert states to the need to examine their

tort laws and to encourage review of their current systems.

5
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It is also suggested that the issue be discussed on the national level,

to increase public awareness of the ses :rity of the problem. Areas that

may be considered for discussion inclue.e: frivolous suits, joint and

several liability, pain and suffering awards, punitive damages, and

attorney and contingency fees.

The National Association of College and University Business Officers

and the higher education community has started to ievelop creative

alternatives in response to the current crisis in tht insurance industry.

There is still a need, however, for strong federal and ttate initiatives in

this area.

The higher education community stands ready to help this committee in

any ay possible as it develops a federal policy for addressing the current

insurance criels,

I would be happy to respond to any questions that you may have on

higher education's particular problems or on any part of our testimony.

6

6 .51



849

Mr. FLORIO. Thank you very much. Mr. Hitselberger.

STATEMENT OF TOM HITSELBERGER

Mr. HrrsELBERGER. : am Tom Hitselberger and I am chief finan-
cial officer of the Arcadian Corp. I have submitted my written
statement but in addition to that I would like to tall, a few min-
utes to tell you about our company and the impact that dramatical-
ly increasing insurance is costing our company.

Arcadian Corp. is a major producer of liquid fertilizers. We
employ 550 people in 22 States. We have n...ajor production facilities
in Louisiana and Nebraska. We have 60 terminals in 23 States. Our
headquarters is in New Jersey. Our annual sales are slightly in
excess of $200 million. After raw material, wage and salary ex-
penses, one of our most significant costs is insurance.

Our insurance year ends in June. The year ending in June 1985,
our total insurance costs were $1,148,000. For the year ending in
June 1986, our total insurance costs will be approximately
$2,850,000, and when the final numbers are in, those costs might
actually exceed $3 million. This is an increase of about 150 percent
in just 1 year. The cost of every coverage has increased.

Our property and machinery costs increased by about 50 percent.
Our heaviest increases by far are in liability insurance. In this
area, the typical increases for us have been over 300 percent. In
dollar terms, our liability insurance has increased by over
$1,300,000. Despite a 300-percent increase in cost, our coverage has
been decreased by 75 percent. Our liability coverage was $100 mil-
lion a year ago and today it is $25 million. Even worse, because of
the manner in which the liability umbrella insurance is structured,
we have been forced to be self-insured to a great extent in all losses
over $5 million.

We don't want to be self-insured. We want adequate insurance
coverage. We are willing to pay for it. We can't get it.

We are classified as a chemical company by our insurers. An ar-
ticle in the Wall Street Journal on March 11 points out that ci,emi-
cal companies which previously had liability insurance in the hun-
dreds of mi ions now often can't find more than $20 million cf cov-
erage The cost increases and the coverage reductions would be
more understandable if our claim experience is bad. The opposite is
true. Our claim experience is very good. Our liability claims in the
last year were under $100,000.

The users of our product are the American farmers. There is no
v.-ay that we can pass these increased insurance casts on to those
customers. We have to absorb them, and not simply by reducing
profits. For people in our business, other factors affecting the farm
economy in our country in 1986 have already reduced those profits.
For most, last year's profits are already being absorbed by this
year's losse 3.

In the hearings today, I have heard quite a bit about the immedi-
ate effect of insurance and the lack of availability of insurance. I
want to tell you that there is a ripple 'effect. It goes beyond insur-
ance.

In yesterday's Wall Street Journal, there was a story pointing
out that banks are becoming stricter in lowing to companies that

852



850

are having difficulty in getting liability coverage. Chemical compa-
nies are specifically mentioned as leing in that group.

To the extent possible, we ha-. e reduced costs in other areas.
Those cost reductions will have a future impact on us and our cus-
tomers. The development of new and more cost effective product
formulations will be reduced. New and more efficient methods of
applying liquid fertilizer will be slower in coming. As these in-
creases continue and our expectation is they will continue in this
year but not at the same rate as last year, we will have to r .ake
further personnel reductions to stay in business.

I don't know how to solve tha problem of increasing liability in-
surance costs. Maybe this brief presentation of a part of that prob-
lem and its impact on one company will help you to find a solution.

Thank you.
[The prepared statement of Mr. Hitselberger follows:]

653



851

STATEMENT OF THE FERTILIZER :NSTITUTE

Mr. Chairman, my naae is Tom Hitselberger, and I am Chief

Financial Officer, Arcadian Corporation, headquartered in

Parsippany, New Jersey. I appear here today on behalf of The

Fertilizer Institute*.

Arcadian Corporation is a privately held independent

fertilizer company. We market fertilizer primarly in the Eastern

two-thirds of the United States with production facilities in

Louisiana and Nebraska. We have major fertilizer terminal

facilities in 22 states serving approximately 1600 distributors.

We appreciate this opportunity to present our industry's

views regarding the current problems surrounding liability

insurance and its negative impact on the fertilizer industry.

Understanding that this is a federal forum, we feel it is

necessary to recognize at the outset that the insurance industry

to date has been predominantly regulated at the state level.

Therefore, we recognize the difficulty you encounter in trying to

grapple with the significant market problem and provide a federal

*TFI is a voluntary, non-profit association whose members
represent approximately 95 percent of the domertic fertilizer
production in the United States. TFI's membership includes:
producers, manufacturers, traders, retail dealers and
distributors of fertilizer materials. Its members are major
shippers, receivers, and exporters of fertilizer and fertilizer
materials and are a vital link in the nation's agriculture
system.
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solution which could provide expedient relief. The Fertilizer

Institute believes that immediate action should come from state

regulators, but applauds the Congress for recognizing that this

is t p-oblem of nat.onal dimensions. Clearly, there are certain

ftderol remedies which could be helpful and appropriate for a

longe: term approach to insurance problems facing America's

husinesses and consumers.

Perhaps the best way for me to begin is to provide a few

examples which came to light in a recent polling of Institute

members.

In our investigation, we found a doubling of -sremiums and

significant reductions in general liability coverage to be

commonplace. These increases in premiums and reductions in

coverage occurred, for the most part, without regard to i

company's previous claims record.

For example:

c A California company's coverage was reouced 95 percent, from

$100 million to $5 million, while premiums remained at

$1.50,000 and a pollution liability insurance clause was

eliminated.

- 2 -



853

o A Washington state company experienced a doubling of premiums

from $30,000 to $60,000 while its coverage was cut by more

than half, from $11 million to $5 million.

o A Virginia company experienced a doubling of premiums from

$25,000 to $50,000 and an 80 percent reduction in coverage,

from $5 million to million.

o A company in Maryland was paying $100,000 in premiums in 1985

for $5 million of coverage, but was dropped by its insurance

carrier for 1986 despite a spotless record. This company

contacted the Maryland State Insurance Commission with its

problem and was reinstated -- but anticipates a drastic

Increase in premiums.

o A Kansas company that was paying $50,000 in premiums for $1

million of coverage was cancelled by its original carrier but

then reinstated by another for the same coverage, paying 30

percent more in premiums.

o A company in Texas experienced nearly a doubling in premiums

from $130,000 to $230,000 for the same coverage.

As you can see, the fertilizer industry has been directly

Impacted in several liability areas. We are impacted in

transportation and product liability, as well as environmental

and general liability. Much of this impact has been the direct

result of federal policy -- some of which has precipi'ated the

current insurance crisis.

- 3 -
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For example, under current federal law, the Motor Cartier Act

of 1980 requires carriers to obtain $5 million in liability

coveragz to transport hazardous materials. Some carriers are

finding that the $5 million requirement is either impossible to

obtain or prohibitively expensive. Some industry companies fear

that, if c. viers are unable to obtain sufficient insurance, they

will not be able to transport fertilizer materials to customers

-- including farmers. This is an example of a ft,deral statute

setting a minimum coverage limit at a time when the cyclical

insurance industry was providing coverage at reasonable rates.

As you are aware, federal environmental laws and proposed

legislation over the years have asserted liability schemes which

have impacted the perceived responsibilities of companies,

particularly in the area of environmental risks. Today we are

at a point where few companies will even consider underwriting

pollution liability -- and policies which are written tend to be

both cumbersome and very limited in terms of allowable coverage.

Another key concern is product liability. Like

transportation and environmental liability, we would suggest a

strong link between federal actions and their effect on

insurance. As this committee is charged with protecting

interstate and foreign commerce of goods and services, its

important to note that today a company who functions by the

- 4 -
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letter of the law must comply with 50 different standards and 50

different legal jurisdictions -- making it extremely difficult to

comply. Also, one must acknowledge that these standards are in

constant flux. It would appear to the fertilizer industry that

federal statutes seeking to unify product liability would be a

more consistent approach to ensure protection uf public health

and safety.

Most importantly, the cost and availability of general

liability coverage is the predominant problem for the fertilizer

industry.

Many of The Fertilizer Institute's members are or were

invllved in the reinsurance market, directly or indirectly. As

you know, reinsurance spreads the risk and provides more

available coverage.: within the market. Reinsurers have told many

of our companies that they are wary of how contracts will be

interpreted in our court system and that, until changes are made

in that system, carriers will seek less risky markets for their

insurance. The Fertilizer Institute urges examination of the

applicability and fairness of adopting a cap on awards rendered

by the courts. We do not come here with a formula or a road map

to reform, but obviously this is a problem deserving

congressional attention and action.

s -
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Recognizing the problems related to availability and cost of

insurance, the fertilizer industry has sought several

alternatives. First, many of our larger members have gone off

short to organize captive insurance groups. However, this is not

a viable solution for aeny of our smaller farm retail centers.

The Institute has encouraged them to actively seek assistance

from state insurance commissioners, considering the severity of

the problems, particularly those involving mid-term

cancellations.

For this reason, The Fertilizer Institute commends

legislation -- H.R. 2129 -- introduced by a member of the Energy

and Commerce committee, Congressman Wyden. We strongly support

formation of risk retention groups and federal legislation which

will make self insurance more readily attainable. In closing, Mr.

Chairman, we commend you for your personal commitment of time in

examining the current lack of availability in the liability

insurance market. Solutions to these problems are available. We

encourage you to explore the applicability of federal legislation

which can provide relief. In addition, a thoughtful look and

discussion involving our civil justice system is timely and

nec,ssary.

We appreciate the opportunity to testify this morning and

stand ready to work with you and the members of your committee

and stafts.

- 6 -
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Mr. nom. Thank you very much. It was interesting that all
three witnesses maintained that loss pay-out certainly is not justifi-
cation for premium increases. I think two of you at least made a
suggestion that there should be some regulatory system that would
condition premium increases in some way on the experience, that
is the claims record experience. I think you all appreciate the fact
that as wise as that sounds, some would regard that as a very radi-
cal proposal that would intrude into the traditional ways of dealing
with insurance regulation.

In our State, Mr. Hitselberger, we have gone the direct opposite.
We have virtually deregulated commercial insurance totally. The
idea of reregulating it and then to regulate it in such a way as to
condition the ability to change premiums on loss experience, while
for those of us who are unsophisticated, it makes a whole lot of
sense, it would be regarded as a very radical proposal.

Have you given any thought as to how we could even consider
starting a debate on a process of that from this perspective? That is
the Washington perspective?

Mr. HITSELBERGER. First, a lot of insurance is actually price
based on actual claim experience, specifically property and machin-
ery. There our premium rates relating directly to our loss experi-
ence. In liability, that is not the case.

Probably our biggest problem is twofold. One is the unwillingness
or the inability, and I think it is the latter, of insurers to write
chemical liability insurance. That is a very, very narrow market. It
has in fact been restricte-d because of the increase in premiums. Ef-
fectively what has happened is if the premiums are doubled, the
amount of coverage that a carrier can write is cut in half. That is
usually done by State regulatory bodies.

We think that if there were the opportunity to group and say fer-
tilizer companies, we think probably we do better. Frankly, I think
that is not even a solution. The small groups or the small insur-
ance groups, they are going to have to get reinsurance. They are
going to tall back into that same basket. They are going to have to
deal with the reinsurers.

Mr. nom. Let's talk about that for a moment. I would like to
get some specifics, Mr. Reed, if you have any, about the experience
with trustee suits as well RR trustee claims that have been made
and trustee pay-outs. Do you have that type of information?

Mr. REED. I don't have details. In our task force, we have talked
about this. We know of no trustees that have been successfully
sued that serve on college boards.

Mr. FLORIO. This reinforces the point that this unavailability is
not prompted by massive litigation and large judgments that have
been awarded.

Mr. REED. Yes, sir.
Mr. MITER. Mr. Chairman, will you yield on that point?
Mr. nom). I would be happy to yield.
Mr. RrrrER. I think this is a really criticiil point. The universi-

ties, the Fertilizer Institute or other institutions that exist through-
out the economy which deal with chemicals, for example, are not
necessarily dependent on their own experience for their insurance
rates. The insurance company is not depending on their experience
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per se for setting rates but is looking at generic items with which
those institutions deal, like chemicals.

The potential is there. The deep pockets are conceivably there.
There is some experience gained from these other circumstances
whereby you all of a sudden, even though your own record is notbad, become a bad risk. You are dealing with chemicals. You
haven't had a real problem but with Superfund or RCRA, however,
with the kind of discussion we looked at before with potential
future human harm out there, you all of a sudden become liable
regardless of your own individual record because the system hasdone it to others.

I think that is part of the problem we face, Mr. Chairman.
Thank veil for yielding.

Mr. 1 ...ORIO. The suggestion has been made a couple of times
today about risk retention groups. Mr. Reed, part of the attractive-
ness to this point of risk retention groupings has been the tax bene-
fits, as nonprofits, one presumes you do not derive any benefits out
of those provisions in the Tax Code. Notwithstanding that, do youstill feel this type of proposal would be something of value to yourtype of organizations?

Mr. Raze. Yes, sir. The reason is many colleges have a hard time
getting the primary coverage they need for an umbrella coverage
to take over. By doming together, we can provide the primary cov-
erage, self insured, in essence, as a group and share the risks.

Mr. FLORIO. Your perception is that there is a need for expansion
oc the Federal law? Why'? You are running into difficulties at the
State level, which inhibit the formulation of these groups?

Mr. REED. It has not been a major problem. It is a problem where
we cannot practice insurance ourselves as a college or university,
so we have to have an insurance carrier to put us together that is
represented in every State. Then in essence we insure that insur-
ance carrier for the first part of the primary coverage. In other
words, the colleges and universities can't by definition get into the
insurance business.

Mr. FLORIO. Mr. Thomas, let me just say that I appreciate the
support for the legislation that we have put in with regard to as-
bestos. I know of the difficulty architects as well as contractors and
building people are having in trying to get coverage.

You concluded your statement with the observation that if we
take this action in spelling out standards, that %ould somehow re-
solve the problem, the problem in terms of having insurance avail-able. I am not as confident as you are that will resolve the problem
because I am not sure anyone has really made the determination
that really is the problem as far as the insurance industry is con-
cerned.

In a different context, we talked in the area of toxic waste dis-
posal and disposal facilities. When we spoke with insurance indus-
try representatives about their suggestions about how to change
some of our laws in a way they would find more acceptable, after
we got done saying, what if we do all that, is insurance going to be
made available, the answer was, no, we are not sure.

As desirable as it is, to give us the certifications and the certain-
ty of having the law put into effect, I am really not sure that is
going to solve the problem. As you have o!,served, it certainly
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mazes a lot of sense to provide for those types of standards as are
contained in the law and hope for the best and address the next
problem that someone is going to present to us as to why they
don't want to provide insurance coverage.

I appreciate your comments.
Mr. THOMAS. I completely agree with you. It is one small step in

the overall solution. What we hope that the Federal standard of
care will do is make the insurance companies take a harder look at
their exclusions regarding asbestos. If we have a standard a care
which will allow people involved in the abatement process to work
within recognized and established guidelines, then that could rxri-
ceivably become a defense in the event of a claim arising from that
work.

Mr. FLORIO. As well as reducing the hazard, the opportunity for
the hazard in the first place.

Mr. THOMAS. Absolutely. Right now there are just too many situ-
ations where unqualified contractors are removing asbestos and
making the problem worse than it actually is. I agree completely
that what we are trying to do is make things more attractive for
the insurance industry, but it is a small part of a much larger
problem.

Mr. FLORIO. I will yield to the gentleman from Pennsylvania.
Mr. Rrrry.a. I thank the gentleman for yielding.
Mr. Reed, in your written testimony, you point out or suggest

that this issue be discussed on the national level to increase public
awareness in the severity of the problem. You go on to say that
areas that may be considered for discussion include frivolous suits,
joint and several liability, pain and suffering awards, punitive dam-
ages and attorney and contingency fees.

Mr. Hitselberger, in your testimony, you talk about a thoughtful
look and discussion involving our civil justice system is timely and
nece

Mr. 'Imes, I know architects are very much concerned about
getting liability insurance just to practice as professioaals and mal-
practice is now not just limited to doctors but also extending out to
engineers and architects as well. Is that correct?

Mr. THOMAS. Yes, it is.
Mr. RrrrER. Do you agree with the comments of your colleagues

on the other matter, the civil court system, the tort systein?
Mr. THOMAS. I do. There is a definitive need for tort reform. The

AIA is working with several other professional societies in a joint
effort to try to develop solutions to the tort reform problem.

Mr. RrrrER. I think you are involved in the ATRA group?
Mr. THOMAS. Yes; we are.
Mr. RITTER. The American Tort Reform Association.
Mr. THOMAS. We are also working with the Interprofessional

Council of Envizonmental Designers on alternatives to the present
system, to try to provide products that will be more meaningful to
professionals and on the other hand, working on the question of
tort reform.

Mr. &ma. Mr. Reed, in your testimony on page 2, you discuss a
court decision that makes the State of Georgia responsible for
paying a claim of over $6 million because the State university diJ.
not have liability insurance at the time of the award.
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What do you feel about these kind of high awards? Do you feel
that some tort reform is necessary?

Mr. REED. Yes; I do. It is a complex issue, as you know. It seemsto me that common sense and logic often would tell you that the
amount of damage done is not important.

Mr. RrrrEa. I think we can all accept that expanding the use ofrisk retention is going to help deal with the symptoms of the prob-
lem but there may be a deeper problem than just forming groups
to share the costs. The costs may be continuing to rise and expand
and those groups are going to conceivably be at risk as insurance
companies. I have a feeling that the court system will recognize
somewhat the idea that there is a self-insurance mechanism, that
there is a responsibility that is right there in your own neighbor-
hood as opposed to some insurance company that is located in
Hartford, CT.

Yesterday, the Reagan administration proposed an overhaul inthis area. It talked about a return to the concept of fault based li-
ability.

Do you have any problems with that concept? I am just trying to
get some very brief feedback.

Mr. REED. I haven't seen the proposal.
Mr. RITTER. Let me just read through some of these things and

then what we could do is for the record supply your comments on
some of these issues. I think that would be very interesting for our
subcommittee.

Major features of the Reagan administration's recommendationsis a return to the concept of fault-based liability restricting the li-
ability to whoever is found to be at fault. And this goes on to talk
about the increasing application of strict liability, which is not thesame thing.

A restriction joint and several liability wider which any one of
several parties could be held liable for the damage caused by a
single incident. And it talks about an absolute dollar limit on non-
economic damage awards, judgments designed to punish a defend-
ant or compensate a plaintiff for pain and suffering.

It talks about a procedure to link damage awards to the durationof the damage. It talks about limits on attorney's fees and this
would restrict the amount of contingent fees received by lawyers,
something bound to be highly controversial.

And limits on the practice of seeking damage awards from sever-
al different sources, which some officials say create a kind of
double dipping in which several insurers pay for the same accident.

Do you have any problems with the overall thrust of the propos-
al?

Mr. REED. It sounds like it would be a major step forward.
Mr. RITTER. Do you have any comment on that?
Mr. Hrrsnmsoint. No; I agree with that. I think the extension

with the fact or the appearance that the court seems to have ex-
tended liability has really been harmful. And I think anything that
can shrink that will be a plus.

Mr. Rrrrza. Do you have a comment?
Mr. THOMAS. I have no problem with it. It is advantageous, espe-

cially for architects. In the building industry. We ultimately really
do not control the end product of our work. We design a building.
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A contractor then builds the building and canall sorts of things
can happen during that construction process which are beyond our
control, which exposes us to risk.

Mr. %ITER. You have the responsibility of the designer.
Mr. THOMAS. Yes; and then ultimately the owner takes over the

building and maintains it and a great many claims arise out of his
lack of maintenance, so that anything that really strictly defines
liability and anoints the finger where it properly belongs, is some-
thing that sounds reascnahle.

Mr. %Trot. I think F' we could have, for the record, a letter from
each of you bringing out your feelings of various aspects of tort
reform, I think it would be helpful to the committee and we would
make thatif the chairman allows it.

Mr. nom°. We would be happy to receive your responses.
Mr. Amin. I might justand this is not the place to go into a

long explanation of all the points. Are any of the members law-
yers? Mr. Ritter is not a lawyer either.

The difficulty with adopting the general validity of the principles
is that the principles apply ma t of the time, except in the difficult
cases where they do not apply. And that has been the difficulty.
When you have finding of faults among multiple defendants and
you cannot apportion the damages, that is when joint and several
liability comes in.

So it is fine to be in favor of the general principles. The general
principlcs, however, go off the beaten path when you have these
difficult situations, so that I would subscribe to the same points, for
the most part.

It is nice, but irrelevant to the major problems that we are
facing in the real world.

I will look forward to your letters, as well, but you might want to
run them by your lawyers, so that you can have them submitted in
the ways that are relevant to real world considerations.

Let me thank you very much for your participation today and
tell you that you. have been very helpful.

Thank you very much.
[Whereupon, at 12:15 p.m., the hearing was adjourned.]
[The following statements were submitted for the record:]
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Testimony of
Betty Wilson, President

Center For Non-Profit Corporations
before the

Subcommittee on Commerce, Transportation and Tourism
of the

Committee on Energy and Commerce
U.S. 4ouse of Representatives

The Hon. James Florio, Chairman
March 19, 1986

Thousands of New Jersey non-profit groups and the millions of people they

serve each year are suffering from the liability insurance crisis. Staggering

liability insurance premium increases, threats of cancellation and non-renewal,

reductions in coverage and demand for payment within a few Jays are all too common

practices over the last eight or nine months in New Jersey. Until premiums are

bro.ght under control and good sense returns to the insurance marketplace, the

problem will worsen.

I would like to describe Just a sampling of the many cases that have teen

reported to us at the Center.

The liability insurance premium was doubled for a multi-service community

based organization that provides day care, tenant counselling, a shelter for

Juveniles and other services in a low income urban neighborhood, last October.

They could not afford the new $20,000 premium. They shopped around for another

policy and found an Arizona Company that wrote a policy at lower cost but also

offered less coverage. They felt they had no choice but to take what they could

afford. At Christmas time, their building was broken into and the toys they'd

collected for neighborhood children for Christmas gifts and their computer- were

stolen. The new policy didn't cover the loss.
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An arts and music school and cultural center in South Jersey was notified,

one Friday in November. that they had until 4:00 p.m. that day to choose to renew

their liability insurance, at nearly ten times their last year's premium or be

dropped for non-renewal. They paid because they had no alternative.

A food bank in Essex County that provides food at little or no cost, for groups

serving the poor and needy, was given two days to pay a renewal premium of $5900

for their Directors and Officers Liability policy. Last year the policy cost $590.

A Head Start agency was slapped with a premium increase of 2000%. When their

policy renewal came, the premium vent from $631 to $13,200. After shopping around

they found another company that would insure them for $6,125. Though nearly ten

times their cost of last year, it looked like a bargain.

A community mental health center in Camden County that works with

deinstitutionalized mentally ill people, recently expanded its services to the

entire county and changed its name. Their coverage was cut from $1 million to

$100,000 in mid-stream.

One Head Start agency in Passaic County, was first threatened with non-

renewal and then was given verbal assurances that the company would renew. More

than a month after the policy year ended, they still had no renewal policy, no

binder and no bill for the premium. Six weeks into the policy year a three-month

binder came and a bill for a deposit that was equal to the previous year's full

premium. Almost three months into the policy year they were billed $8,850 for

coverage that cost $2,500 the year before.

A YWCA in Camden is paying almost 300% more in premium for reduced coverage.

Their director writes:

666



864

"It is impossible for an agency such as ours to pass along
even a portion of the rate increase to our customers
We are providing primarily child care services at our
Camden site. In Camden, the average per capita income
falls 16% below the poverty level, and the Brookings
Institute has described the city as the ninth most dis-
tressed in the nation. Nor are we able to pass along the
rate increase to our primary funding sources, the United
Way of Camden County and the State of New Jersey (Division
of Youth and Family Services).

The situation with Professional Liability Insurance which
we carry for the counseling staff at our battered women s
shelter (SOLACE) is similar. In this case, our policy
was renewed, but the rate increase between 1985 and 1986
was a staggering 500%. Once again, the new policy with
the higher rates provides reduced coverage "

Non-profit groups can't afford to take the risk of "running bare" - operating

without liability coverage. Our Board members are volunteers who canrot be ex-

pected to take the personal risks of being uninsured. Furthermore, prudent

management compels a non-profit board of trustees to carry liability insurance

Non-profits with state contracts are required by law to carry insurance.

It is not that these organizations have filed a lot of claims or have had

large judgments paid out on their behalf. In to case reported to us was there

any record of claims made or paid. ill the evidence we have shows that bad claims

experience plays no part in the rising insurance costs. In fact, a survey of

Nei Jersey day care c^nters shows they're such good risks that insurers ought

to be clamoring for their business. According to a report from Nicholas Scalera,

Assistant Director of the New Jersey Division of Youth and Family Services, 81 3

percent of day-care centers surveyed reported no claims over the 1980-1985 period.

01 the claims settled, 67 percent involved awards of under $200 each

Refuting claims about child sexual abuse risks in day-care settings, Scalera

said, "Of 44,000 reported cases of abuse and neglect in 1984, only 200 imol.cd

child-care centers. That's less than one-half of 1 percent Only 18 of the

200 were substantiated " That's a miniscule .0004 of the reported cases
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Non-profits are willing to pay a fair price for a quality product. We're

certainly not asking for a free ride. In New Jersey alone we estimate non-profits

paid $50 million or more a year in premiums -- and that's before the prices went

up. Insurance companies are businesses and are entitled to make a reasonable

profit. Yet, the insurance industry should not possess unbridled flexibility

to raise premiums suddenly, capriciously and without warning. Poor business

Judgment within the insurance industry is largely responsible for the current

crisis. Insurance companies miscalculated in the early '30's when they were

in hot pursuit of premium dollars. They then failed to heed early warnings of

the impending crisis which were evident as long as two years ago.

In a last-minute scramble to recover, the property and casualty insurance

industry has effectively redlined whole segments of the ecoromy -- non-profits,

governments and some businesses. They've gone too tar.

Non-profits are especially vulnerable in the current crisis. Most do not

have financial reserves to cover huge premium increases. These are groups that

our country relies on to provide essential community services, often to our

neediest citizens. In most cases prices cannot be raised. We can turn only to

private contributors or to government to help pay these added insurance costs.

That means that hard-won charitable gifts, client fees and taxes will be spent

for insurance premiums rather than to care for children, the sick and the elderly.

That is neither good sense nor good public policy.

We believe that significant institutional change is needed to halt this crisis

and to stem the cycle of insurance crises in the future. We recommend that

Congress assume a role in insurance regulation ...ad standard setting.

Our State Insurance Department is too unaerstaffed, especially with actuaries.

to keep on top of insurance rate and policy changes. Information on rate

868

4



866

-5--

changes was reported to the deportment in the years after deregulation. Yet,

reports either went unread or warning signs unnoticed, allowing the current

situation to build to a crisis. Congressional oversight is nreded to support

the states.

The insurance industry is national, even international in scope. No single

state can hope to have the resources or the power to protect its citizens from

forces so far outside its control. For example, international companies write

67Z of the reinsurance for U.S. insurance companies. They have refused to provide

reinsurance in many cases, leaving American property and casualty companies

without needed reinsurance. Action by Congress is needed to guarantee that

reinsurance will be available at a reasonable cost.

We suggest repeat, of the exemption of the insurance industry from federal

anti -trust laws (McCarren-Ferguson Act).

We support H.R. 4301 sponsored by Congressman Wyden and S-2129 sponsored

by Senators Kasten, Danforth, Hollings and Rockefeller. We believe this proposed

legislation which removes impediments to risk pooling for general liability

coverage, will provide limited relief for some organizations.

Because of the overriding public policy consequences of the insurance crisis,

Congress should guarantee a back-up system that would assure availability of

liability coverage in adequate amounts to all at reasonable rates. The system

could be modelled after the FAIR plan which was set up to guarantee fire insurance

after the urban riots twenty years ago. While individual states could pass laws

to accomplish such relief, there is little indication of widespread action to

do so.

Finally, we believe Congress should require disclosure of insurance industry

data and information about income and claims paid. Only then can an accurate

assessment be made as to whether rates are reasonable and substantiated.
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National standards would ensure that insurance companies would not have to comply

with fifty different sets of reporting requirements and would provide Congress

with uniform data for oversight purposes. New Jersey's Department of Public

Advocate's statesnat to the New Jersey Insurance Department on "the Proposed

Exclusion of Certain Coverage from Commercial Liability Insurance Policy Forms"

(March 6, 1986) says:

"While New Jersey and the rest of the country have been bar-
raged over the past few months with a variety of lamentations
and anecdotes from the insurance industry, the Public Advocate
has been very troubled by the lack of hard, empirical data
to back up the industry's rate increases and reductions in
coverage. Despite repeated calls for this data from this
Department, other public officials and concerned individuals,
the industry has been intransigent in its refusal to disclose
this vital information. Instead, the industry's positions
and actions have often been premised on mere conjecture and
subjective speculation. Requests for significant changes
in coverage have thus been made without the industry ever
providing the actuarial information which would objectively
verify the actual exten% of losses incurred by the industry
in providing the particular coverage. Of equal importance,
the industry has not demonstrated that substantial changes
in coverage or withdrawal from a particular line are necessary
to alleviate any legitimate problems insurers may have.
Indeed, when limited empirical information is made available,
it is never set in the context of being cycle-bottom data,
suggesting a calculated effort to use these unrepresentative
figures to manipulate public policy.

This lack of data is even more intolerable in view of the
fact that many of the proposals that have been made by the
insurance industry would have a dramatic effect on social
and public policy in New Jersey. Because of the critical
role insurance coverage plays in our society, any changes
which would limit the availability or the protection it pro-
vides should be scrutinized with the utmost care."

In conclusion, I want to thank you Mr. Chairman and members of the Committee

y serve

bear no

for your concern and interest. The people I work with and the people th

are suffering from this crisis which they did not cause, for which they

fault and over which they have no control. We ask your help in bringin

and justice to the insurance system in our country and to relieve the

we are suffering under.
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Statement of
The Petroleum Marketers Association of "...erica

The Petroleum Marketers Association of America (PMAA) appreciates the
opportunity to submit for the record this statement regarding the liability
insurance crisis. PMAA, formerly the National Oil Jobbers Council, is a
federation of 41 state and regional trade associations representing

approximately 11,000 small independent petroleum marketers (see Attachment A).
Collectively, these marketers sell half the gasoline and over three-quarters of
the home heating oil consumed in America today. While virtually all of these
marketers are small businessmen, if one combined their collective assets, they
would rank 17th on the Fortwe 500's list of companies. Attached is a copy of
a statistical quick reference sheet on PMAA which should assist you in
understanding the scope of independent petroleum marketing (see Attachment B).

As you can see, the marketers we represent have a substantial indtstment
their businesses, an investment they do not want to see lost because of the
unavailability or unaffordability of liability insurance.

The Petroleum Marketing Industry

Before explaining the nature of our particular insurance problem let me

first elaborate on the petroleum marketing industry and the role of the
independent marketer. Petroleum marketing can basically be broken down into
three levels: manufacturing or refining, wholesale distribution and retail
sales.

In reality, however, the lines are not so neatly drawn. Major integrated
oil companies control the vast majority of the refineries operating in the U.S.
today and are the source of much of the product an independent marketer
purchases. These major companies, however, do not limit themselves to crude
oil production and refining. Many also both wholesale and retail gasoline,
home heating oil and a wide array of other petroleum products.

Oftentimes these major companies operate in direct competition with their
wholesale customers for retail business. While tnis can nd has created a
multitude of problems for independent marketers, it create., one particular
problem directly related to insurance. Most of the major companies self-insure
their risks, therefore, they may be largely unaffected by insurance
availability and affordability problems. However, independent marketers are
generally not large enough to celf-insure and must purchase insurance in the
open market. Theoretically, if the cost of insurance increases, that higher
cost could be passed through to the ultimate consumer. However, because
marketers compete with major companies that self-insure and thus do not
experience the higher costs, many marketers may have to absorb the higher
premiums.

As indicated, independent marketers purchase their product from a refiner.

Many marketers then transport that product in their own trucks. In order for
these trucks to be admitted to a supplier's terminal, however, they must have
certificates of insurance. Without such an insurance certificate a marketer's
trucks could be banned from its supply source. This would require a marketer
to utilize a common carrier. This in itself would not constitutc a major
problem since some marketers use common carriers almost exclusively. But es
can be attested to by associations representing such carriers, they alc^ ere
encountering incredible problems in acquiring insurance.
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Once the product is loaded into a marketer's truck it generally goes either
to its ultimate destination (i.e. a service station, a commercial account,
etc.), or it goes to an intermediate terminal or bulk plant owned by the
marketer. These bulk plants are generally above ground storage facilities at
which product is kept until it is reloaded in smaller trucks to be distributed
to smaller service stations, farmers, and homeowners (in the case of home
heating oil). Product that goes to the service stations, to farmers and to
commercial accounts (i.e. truck fleets, cab companies, etc.) is generally
stored in underground tanks.

This is a simplistic explanation of the product distribution process. Some
marketers, for example, may receive product by barge or by pipeline. But this
explanation does provide a framework for identifying the possible risks for
which most marketers need insurance.

Insurance Availability and Affordability

The risk perceived by many to be the greatest and the most difficult to
insure for a marketer is the sto-age of petroleum produ .s in underground
tanks. Public attention has focused on isolated incidents where tanks have
leaked and gasoline has seeped into the basements of homes. So-called
"experts" have warned about the potential problem leaking underground tanks
pose.

The facts, however, simply do not substantiate the magnitude of concern
over the problem nor do they substantiate the difficulty marketers face in
acquiring insurance for these tanks. In fact, the major insurance carrier for
petroleum marketers, Federated Insurance, has indicated that in 1985 the
average loss on an underground tank claim was only $29,000. This is contrasted
to 1983 when the average loss was slightly over $50,000 per claim. The number
of claims has, however, increased steadily. In 1985 Federated reports there
were 134 claims. The lower cost per claim and greater number of claims can be
attributed to the fact that marketers are taking more precautions in the
installation and monitoring of their underground tank system. They are
detecting potential problems at a much earlier point in time, hence the lower
cleanup costs.

Marketers have an inherent economic interest to monitor their underground
tanks and to take every reasonable precaution against leaks. Petroleum
products are a valuable ciamodity. Until very recently, a marketer may have
had up to $1.00 per gallon Invested in product in those tanks. He has every
incentive to prevent the loss of any of that product in any form.

Despite all of this, underground petroleum storage tanks are being lumped
with hazardous waste disposal sites and chemical storage facilities in the eyes
of many insurance companies and reinsurance companies. Many of tnese companies
are now unwilling to do what they are supposedly in business to do, that is
assume risks even when the risk is a reasonable one from a historical
perspective, as is the case with underground storage tanks.

As a result of the increasing difficulty in obtaining pollution liability
insurance and the higher cost when it is available, many marketers are choosing

not to purchase such insurance. "Going bare" is clearly not in the long term
interest of any of us.
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The insurance problem which exists is rift limited hOwever, to the
availability and affordability of pollution 'liability insurance. it includes

general liability insurance as well. PMAA conducted a random samnle of its
members to determine the seriousness of the liability insurance crisis. What

we found was very interesting. The average premiums in 1985 paid by the

independent marketer who responded to the survey was $36,175. This compares

with $13,648 in 1983, a 165 percent increase in two years. The coverage

obtained for this insurance decreased slightly between 1984 and 1985 and the

deductible increased. The cost per dollar of insurance coverage, adjusted for

deductibles, increased by 146 percent in two ;,ars. In contrast to these

higher premiums, the claims awards returned 10 marketers has actuall, docrerfri

by 24 percent in the same two year period.

Of those marketers that responded, 35 percent indicated that their company

had been non-renewed or cancelled in the last two years. Once cancelled the

average time it took to get new coverage was two months. Some marketer'.

reported that it had taken them up to four months to acquire new coverage. On

average, marketers received approximately two montus advanced notice of

cancellation or non-renewal

While the average time frame for notices of cancellation or non- renewal
seem to correspond well with the average time it takes a marketer to find a new

carrier, it is interesting to note that some marketers received as little as

one day's notice of cancellation or non-renewal. This obviously places that

marketer in an incredibly difficult situation since he no longer has a
certificate of insurance and can no longer send his trucks to supply terminals

to pick up product.

Interestingly, the reasons given for termination or non-renewal varied, but
the most frequent was that the carrier no longer was interested in providing

coverage to our industry. This supports the theory that insurance companies in

the late 1970's and early 1980's were more interested in chasing the premium
dollar than they were with loss ratios. A number of companies began writing

insurance at discount rates in order to acquire marketer business.

Now that the market has firmed considerably, these companies are no longer

interested in offering coverage to petroleum marketers. The results of this

market withdrawal have been to place an incredible strain on those few

companies left which still offer coverage. On' ompany still interested in
marketer business had to suspend taking on any new business for a period of two

and one half months because it had reached its acceptable capacity levels.

The other effect of the market withdrawal by companies no longer interested
in marketer business is a significant lessening of competition. The results of

the PMAA survey show that one company supplies coverage to over half of the

marketers that responded.

Possible Solutions

Evaluating possible solutions to this dilemma is difficult, particularly
for an association such as ours which is not in the insurance business. Some

have argued that the easiest course is to do nothing. The insurance industry

is cyclical and market conditions will eventually improve. We have difficulty

accepting that argument. Mary marketers may be unable to ride out this cycle.

Moreover, what causes the cycle in the first instance and what steps can be

taken to prevent it from recurring?
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We also do not adhere to the philosophy that the source of Vie problem lies
exclusively in reform of our tort laws or in'a total restructuring of the
insurance industry. We generally believe the cause of the crisis is widespread
and the solutions must address each aspect of the problem.

From the perspective of the businessman we have to become better risk
managers. We must take every step possible to reduce L.dr liability and the
llklihood of accidents occurring.

Our civil justice system must atso be examined closely with an eye ',word
more accurately defining and assigning liability based more on who is at fault
rather than who has the deep pockets.

The insurance industry must recognize that it has not been the model of
efficiency in the past several years and that an industry with such a dramatic
affect on the commerce of this country must expect federal scrutiny.

Finally, the federal government must assert itself and acknowledge that
this is a problem far beyond the boundaries of inaiv.dual states aid that some
of the problem is a direct result of laws that have been passed that, although
well intentioned, have contributed to increasing substantially the liability
insurance companies face.

4ith this in mind, PMAA would like to offer several recommendations for the
subcommittee's consideration:

First, CongreiS should consider making available insurance for those areas
which private carriers are reluctant to insure such as pollution liability.
While pollution liability coverage may be currently available for underground
tanks, it is available on a greatly restricted basis and there are constant
rumors that it may not be available at all in the future. Some industries
already are unable to obtain pollution liability coverage. To deal with this
problem Congress should make available such insurance with a program similar to
the Federal Flood insurance or riot insurance programs.

Secondly, our civil justice system must be modified considerably. While
PMAA is still analyzing the recommendations of the Tort Policy Working Group at
the Department of Justice, we believe that many of their suggestions may have
merit. These include the retention of fault as the basis for liability; that
joint and several liability be eliminated; that punitive damages and pain and
suffering awards be limited to a fair and reasonable amount; and that
alternative dispute resolution mechanisms be developed.

Finally, Congress should consider the enactment of federal minimum
standards for state regulation of the insurance industry. This would bring
about a level of consistency in state regulation. In addition, the antitrust
exemption Insurance companies have under the McCarran-Ferguson Act should be
re-examined to determine the extent to which the exemption is still justified.

The question of whether the antitrust exemption has been d contributing factor
to the current crisis should also be examined. The fundamental question is --
Should an Industry with as great an impact on millions of businesses as the
insurance industry has be totally exempt from any consistent federal scrutiny?
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Attachment A

MEMBERS OF THE PETROLEUM MARKETERS ASSOCIA'ION OF AMERICA

The Petroleum Marketers Association of America represents the indepeodent
petroleum marketers who are members of these state and regional trade
arsociations:

Alabama Oilmen's Association
Arizona Petroleum Marketers Association
Arkansas Oil Marketers Association, Inc.
California Independent Oil Marketers Association
Colorado Petroleum Marketers Association
Independent ronnecticut Petroleum Association
Florida petroleum Marketers Association
Georgia 011men'- 1.ssociation

Idaho Oil Marketers Association
Illinois Petroleum Marketers Association
Indiana Oil Marketers Association, Inc.
Petroleum Marketers of Iowa
Kansas Oil Marketers Association
Kentucky Petroleum Marketers Associatior
Louisiana Oil Marketer, Association
Michigan Petroleum Association
Mid-Atlartic P:troleum Distributors Association, Inc.
Miesisslpui Petroleum Marketers Association
Missouri Oil .robbers Association
Montana Chapter, Western Petroleum Marketers Association
Nebraska Petroleum Marketers, Inc.
Independent Oilmen's Association of New England
Fuel Merchants Association of New Jersey
New Mexico Petroleum Marketers Association
Empire State Petroleum Association
North Carolina Petroleum Marketers Association
Northwest Petroleum Association
Ohio Petroleum Marketers Association
Oklahoma Oil Marketers Association
Oregon Petroleum Marketers Association
Pennsylvania Petroleum Association, Inc.
South Carolina Oil Jobbers Association
South Dakota Petroleum Marketers Association
Tennessee Oil Marketers Association
Texas Oil Marketers Association
Virginia Petroleum Jobbers Association
Washington Petroleum Marketers Association

The Petroleum Marketers Association of America is located at 1120 Vermont
Avenue, , Suite 113D, Washington, D.C. 20005. Telephone (202) 331- 198.

Western Petroleum Marketers Association
West Virginia Petroleum Marketers Association
Oil Jobbers of Wisconsin, Inc.
Wyoming Petroleum Marketers Association
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Attachment B

PIM
PETROLEUM MARRETERS ASSOCIATIONoAMERICA
I IN 1FIDSCINT AI, F NW WITT 11 011 NA,1111. TON DC NM IMI DI IIN

PETROLEUM MARKETERS ASSOCIATION
OF AMERICA

STATISTICAL QUICK REFERENCE SHEET
1984 UATA

HUMBER OF MARKETERS REPRESENTED 1:),"I'

TOTAL VOLUME OF REFINED PRODUCTS SOtU 82 BILLION GALLONS

EMPLOYMENT 239,672
FULL TIME EffLOYMENT 177 416

PART TIME EMPLOYMENT 62,.25O

PERCENT OF U.S. TOTAL REFINEU PP"nUCTS 34 4%
MOTOR GASOLINE 50 0%
DIESEL FUEL 59 I%

NO. 2 FUEL OIL 75 5%

!UMBER OF MARKETERS BY PkOUUCT NUMBER .% OF TOTAL

HEATING FALS ONLY 1,078 10 2%
MOTOR PIES ONLY 3,942 37 3%
BOTH HEATING & MOTOR FUELS 5,548 52 5%
TOTAL 10 568 100 0%

COMBINED ASSET SIZE OF MARKETERS $15.1 BILLION

TOTAL MOTOR FUELS RETAIL FACILITIES SUPPLIEU 99,967

TOTAL MOTOR FUELS RETAIL FACILITIES OWNLO 46,D46

TOTAL NUMBER OF CONVENIENCE STORES OWNED 14,235

HEATING FUELS DISTRIBUTION CHANNELS % OF PRODUCT
RESIDENTIAL 63%
COMMERCIAL 18%

OTHER FUEL OIL MARKETERS 5X
INDUSTRIAL 8%

OTHER 6%

MOTOR FUELS DISTRIBUTION CHANNELS % OF PRODUCT
DIRECT OWNED & OPERATED 30%

LESSEE DEALER 14%

OPEN DEALER 21%
BULK END USERS 30%

OTHERS 5%

BULK STORAGE CAPACITY 1.7 BILLION GALLONS

NUMBER OF BULK STORAGE FACILITIES 10,q61

Source: Petroleum Marketers Association of America
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