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[ REPORT

100TH CoNGRESS
100-36

Ist Session SENATE

IMPROVING THE EDUCATION STATUS OF NATIVE
HAWAIIANS, AND FOR OTHER PURPOSES

APRIL 9 (legislative day, MARcH 30), 1987.—Ordered to be printed

Mr. INOUYE, from the Select Committee on Indian Affairs,
submitted the following

REPORT

[To accompany S. 360}

The Select Committee on Indian Arfairs, to which was referred
the bill (S. 30) to improve the education status of Native Hawai-
ians, and for other purposes, having considered the same, reports
favorably thereon with an amendment and recommends that the
bill as amended do pass. -

The emendment is as follows:

AMENDMENT

On page 8, beginning on line 8, delete all through line 16 on page
9 and insert the following in lieu thereof:

Skc. 6. (a) The Secretary shall establish a Native Hawai-
ian Gifted and Talented Center located at the Universtiy
of Hawaii at Hilo, and shall make grants to and enter into
contracts with the University of Hawaii at Hilo and/or the
Kamehameha Schools/Bernice Pauahi Bishop Estate for
demonstration projects designed to address the special
needs of Native Hawaiians gifted and talented elementary
and secondary school students and their families. The
grantees shall be authorized to subcontract where appro-
priate, including with the Children’s Television Workshop.

(b) Demonstration projects under this section may in-
clude— -

(1) the identification of the special needs of gifted
and talented students, particularly at the elementary
school, level, with attention to the emotional and psy-
chosocial needs of these individuals and their families;
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(2) the conduct of educational psychosocial and de-
velopmental activities which hold reasonable promise
of resulting in substantial progress toward meeting
the educational needs of such gifted and talented chil-
dren, including, but not limited to, demonstrating and
exploring the use of the Native Hawaiian language
and exposure to Native Hawaiian cultural traditions;

(3) the use of public television in meeting the special
educational needs of such gifted and talented children;

(4) leadership programs designed to replicate pro-
grams for such children throughout the State of
Hawaii, and to other Native American peoples, includ-
ing the dissemination of information derived from the
delélonstration projects conducted under this section;
an

(5) appropriaw research, evaluation and related ac-
tivities pertaining to the needs of such children and
their families.

(c) The Secretary shall facilitate the establishment of a
national network of Native Hawaiian and American
Indian Gifted and Talented Centers, and ensure that the
information developed by these centers shall be readily
available to the education community at large.

(d) In addition to any other amount authorized for such
projects, there is authorized to be appropriated $1,000,000
for fiscal year 1988 and for each succeeding fiscal year
through fiscal year 1993. Such sums shall remain available
until expended.

PURPOSE

S. 360 authorizes supplemental education programs to benefit
Native Hawaiians. The gecretary of the Department of Education
is authorized to make grants to the University of Hawaii, commu-
nity colleges, the Hawaii Department of Education, the Kameha-
meha Schools/Bishop Estate * and Native Hawaiian organizations
for various types of educational programs, including implementa-
tion of model educational curricula and the establishment of family
based preschool education centers. Also included are programs in
the areas of higher education, gifted and talented, and special educa-
tion. The total authorization for FY 1988 for all the programs is
$9.9 million, distributed as follows:

Curriculum Development y $3,000,000
Family Education Centers 2,400,000
Higher Education 2,000,000
Gifted and Talented 1,000,000
Special Education 1,500,000

Total .. 9,900,000

* Princess Bernice Pauahi Bishop, the last of the Kamehameha royal family, was the great-
grm\ddaughter of Kamehameha the Great, who united the Hawalian Islands. On her
eath. her estate, mostly land holdings, was conveyed to a trust established for the education of
Hawaiian children, The Bishop Estate administers the Kamehameha Schools through a court-
appointed board of trustees. Currently, nearly 3,000 Hawaiian children, from preschool to high
school, attend Kamehameha Schools.
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BACKGROUND AND NEED

This bill is the culmination of years of effort that began in 1977,
in the 95th Congress, with the introduction of three bills to include
Native Hawaiians in educational, financing and contracting pro-
grams that serve American Indians. The focus has twice shifted
back and forth on the question of whether or not to include Native
Hawaiians in federal programs enacted for Ameiican Indians.
While there is certainly logic and historical validity to this ap-
proach, the reaction from the Indian community has been rather
consistently negative. Tribal education leaders are concerned that
the inclusion of Native Hawaiians will further erode the already
scarce funding available for Indian programs, funding which has
been significantly decreased during the Reagan years.

The new effort envisioned in S. 360 attempts to deal in a categor-
ical way with the severe educational needs of Native Hawaiians.
Over 20 percent of the students in Hawaiian public schools are
Native Hawaiians, who constitute the second largest ethnic group.
However, even as early as the preschool years, Native Hawaiians
are at an educational disadvantage: over 67 percent of entering
kindergarten children score below the norm, compared to the na-
tional average of 23 percent. An estimated 387 percent of Native Ha-
waiian elementary students score in the lowest scoring groups and
12 percent in the highest groups; nationally, 23 percent score in
each group. About 75 percent of preschoolers entering kindergarten |
at the Kamehameha Schools have hearing impairments severe |
enough to interfere with learning. In the 9th grade, only one-third |
of the Native Hawaiian students aspire to a four-year college edu-
cation while 50 to 75 percent of their peers have such hopes. Native
Hawaiian children make up 35 percent of the students in Hawaii
who are identified as having learning disabilities. Only 7 percent of
the students enrolled at the University of Hawaii are Native Ha-
waiians,

Not only in educational achievement, but in other socioeconomic

indicators as well, Native Hawaiians continue to rank lower than
other ethnic groups in Hawaii. This bill attempts to address the
education needs in a comprehensive, logical progression, by provid-
ing a range of educational programs, from prenatal counseling
through higher education scholarships and fellowships. Also includ-
ed are programs designed to serve gifted and talented children and
children with mental or physical handicaps.
. The Historical Development of S. 360: The genesis of S. 360 was
in 1977 when S. 857 was introduced to include “Native Hawaiians”
ir the definition of “Indian” for several federal education pro-
grams, including the Elementary and Secondary Education Act,
the Adult Education Act, the Indian Education Act and the Impact
Aid Act. After hearings, the bill was amended to establish new sec-
tions of these public laws authorizing educational programs specifi-
cally for Native Hawaiians. The bill passed the Senate but the
House took no action.

In 1979, a bill identical to S. 857, as amended, was introduced in
the 99th Congress: S. 916, like S. 857, set up Hawaiian Education
programs modeled on programs designed for Indians. The bill
passed the Senate as part of the 1980 Education Amendments but
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the Senate provisions were deleted in conference. Congress then
to a House substitute provision creating an Advisory Coun-
cil on Hawaiian Education.

Funds for the new Council were rescinded by the 1981 Omnibus
Budget Reconciliation Act. The Senate Appropriations Committee
then instructed the Ofice of Education to submit a comprehensive
report on Native Hawaiian education, the costs of which were un-
derwritten by Kamehameha Schools/Bishop Estate. In July of
1983, the final report was published, entitled “Native Hawaiian
Education Assessment Project” (NHEAP). In March of 1984, the
Select Committee on Indian Affairs conducted an oersight hearing
on NHEAP in Washington, D.C. The report validated certain as-
sumptions, namely that Native Hawaiians score below parity in
education and this low achievement is directly related to their cul-
tural situation.

In 1985, S. 830 was introduced to amend various laws authorizing
education programs for American Indians and Alaska Natives by
including Native Hawaiians and by setting aside 25 percent of the
funds for this purpose. A hearing was held in June, 1986, in Wash-
ington, D.C., where testimony from the Indian community did not
support any set aside from Indian program funding for Native Ha-
waiians.

In January 1987, S. 360, was introduced by Senators Inouye and
Matsunaga. This bill received the unanimous support of the Na-
tional Congress of American Indians at its Executive Board meet-
in%on March 10, 1987, in Washington, D.C.

ower and Responsibility of Congress to Legislate for Native Ha-
waiians: Section 1(1) of S. 360 states that Congress finds that -the
federal government retains the legal responsibility to enfcrce. the
administration of the State of Hawaii’s public trust responsibility
for the betterment of the conditions of Native Hawaiian people;
subsection (2) states that Congress has the power to specially legis-
late for the benefit of Native Hawaiians. The Committee has been
on record since 1978 affirming that Congress does have such power
and responsibility and once agam reiterates that position. (See
Senate Reports 95-1199 and 96-318).

The question of providing services to a distinct group of Native
Hawaiians arises when comparison are made between Native Ha-
waiians and American Indians. While the political/historical rela-
tionship between Native Hawaiians and the U.S. is not identical to
that between the U.S. and Indian tribes, in some ways they are

allel. The similarities are many: both groups lost most of their
omelands and their sovereignty over such lands to European con-
uerors. In turn, both Indians and Hawaiians became minorities in
their own countries and their numbers were decimated by white
man’s diseases. Significantly, both groups are at the bottom of vir-
tually all the charts of socioeconomic indicators—health, education,
income, job status, etc.

While the similarities are many, including the fact that the U.S.
made and broke treaties with governments of Indian tribes as well
as the Hawaiian Kingdom, the differences are important too: those
American Indian tribes which survivied as units have kept intact
tribal egovemments which are still recognized &3 sovereign by both
the federal and state governments. Hawaiians were self-governing
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until 1893, when the government of Queen Liliuokalani was over-
thrown in an insurrection engineered by a group of western busi-
nessmen who sought the annexation of Hawaii to the United
States. The U.S. minister to Hawaii ordered the landing of U.S.
marines and sailors and recognized the new provisional govern-
ment even before the Queen’s defeneses had surrenderzd. It was 4
years before the U.S. government accepted annexzation and in 1838,
Hawaii became a U.S. territory.

The economic conditions of the Native Hawaiians deteriorated
and, in 1920, the U.S..Congress legislated directly for their benefit
by enactment of the Hawaiian Homes Commission Act. The Act ex-
tablished a 200,000 acre land base for Native Hawaiians for homes,
ranches and farms. The lands are administered by a Commission
composed entirely of persons of Hawaiian ancestry. When the Act
was before the Congress, one of the issues considered was whether
Congress has the power to legislate for the benefit of Native Ha-
waiians. At that time, the Solicitor of the Department of the Interi-
or provided an opinion upholding Congress’ power to enact legisla-
tion for Native Hawaiians under its power to legislate for the bene-
fit of Indians in general. A similar conclusion was reached by the
Attorney General of the territory of Hawaii.

When Hawaii became a state in 1959, the responsibility to ad-
minister the Hawaiian Home Lands Commission was transferred to
the State of Hawaii but Congress retained the sole authority to
amend the essential terms of the Act, as well as for exforcing the
Act. There is, therefore, a continuing trust obligation on the part of
the U.S. that is vested in Congress to make sure the Hawaiian
lands are properly managed for Native Hawaiian people.

The power of Congress to legislate for Hawaiians has been exer-
cised through several different laws passed by Congress: Native Ha-
waiians are eligible for programs operated by the Administration
for Native Americans, for job training programs at the Labor De-
partment, and for Vocational Education, Adult Education, and Li-
brary Services programs through the Department of Education.

Just as the U.S. government was created without consent of the
Indian tribes, so was Hawaii made a U.S. territory without consent
of its Native population. Just as treaties and executive orders re-
served to Indian tribes certain aboriginal lands for their exclusive
use and benefit, so the Hawaiians Homes Commission Act ceded
original Hawaiian lands back to Native Hawaiian people for their
exclusive use and benefit. In the Committee’s view, therefore, Con-
gress retains a trust relationship to Native Hewaiians. The memo-
randlllum printed below details the legal underpinnings of this rela-
tionship.

ANALYSIS OF THE LEGAL RELATIONSHIP BETWEEN THE FEDERAL
GOVERNMENT AND NATIVE HAWAIIANS

The following analysis of the legal relationship between the
United States government and Native Hawaiians was prepared at
the request of the Committee:
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MEMORANDUM

To: The Senate Select Committee On Indian Affairs.

Re: The Nature Of The Federal-Native Hawaiian Relationship.

From: Paul Alexander, for the Kamehameha Schools/Bernice
Pauahi Bishop Estate.

Summary

Tne Federal Government has a trust relationghip to Native Ha-
waiians. The relationship is premiséd on the course of dealings of
the United States and its citizens with Native Hawaiians and their
%)vemment, the explicit recognition of the relationship by the

nited States Congress in establishing the Nativé Hawaiian Home
Lands Commission, the recognition of the special status of Native
Hawaiians in Hawaii Statehood- Act, and the recognition by the:
federal courts of the relationship. While most commentators agree
that a trust relationship exists, there is little agreement as to the
exact nature of the obligations implicit in the relationship. It is
probable that until Native Hawailan issues are addressed on a
comprehensive basis, such as they have been to some extent for
many Indians and Alaskan Natives, the extent of the trust rela-
tionship for Native Hawaiians will remain unsettled. What is clear,
however, is that Congress does Fossesa the authority, pursuant to
the Federal-Native Hawaiian relationship to enact legislation that
is rationally related to the purposes of the trust relationship—to
legislate for the benefit of Native Hawaiians.

The Hawaiian question

The issue of the nature of the Federal-Hawaiian Native relation-
ship usually occurs in one of two contexts: (1) whether the relation-
ship has been such that Native Hawaiians have a legal and/or
moral basis for claims against the United States; or (2) whether the
relationship is such that it justifies the provision of federally
funded services to Native Hawaiians. The weight of opinion in
Hawaii with respect to the issue of claims is definitively affirma-
tive. Although many of the underlying events and legal analys’s re-
lating to claims are relevant to the issue of services, this paper
only addresses the services issue. -

The services question has sometimes been phrased as whether
Native Hawaiians' are “Indians” for the purposes of the Federal
trust relationship, and whether therefore they can be included
within any of the various Frogra.ms that have been developed for
Indians. While a number of legal arguments can be constructed to
address the question of whether Native Hawaiians are legally the
same as Indians; ! these formulations do not clearly address the
underlying issue. When Congress has determined that a trust rela-
tionship exists for an “indigenous group” within its political bound-
aries, Congress has the authority and the power to determine the

! The argument is based on applying considerations set out in Cohen's Handbook of Federal
Indian Law, infra, n. 8, that "smgly or jointly, have been relied upon in reaching the conclusion
that a group constitutes a tribe” of Indians. These include the treaties between the U.S. and
Hawaii; recognition of Hawaiians as an aboriginal group in various Congressional Acts; collec-
tive rights in rights in land under the Hawaiian Homes Commission Act; and recognition of Ha-
waiian Natives as an aboriginal group by other Native groups. Contra, Price v. State of Hawaii,
764 F.2d 6283 (3th Cir. 1985) applying recognition criteria to a specific Hawaiian entity.
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perimeters of the social service aspect of that relationship. Wheth-
er services for Native Hawaiians should be identical to Indian serv-
ices, provided through the same delivery systems, or different deliv-
ery systems, or a mix thereof, become policy issues. Issues that
most likely will be influenced by the particular needs being ad-
dressed and the determination of the most effective delivery mech-
anisms that can be utilized to meet those needs. The key question
is therefore—is there an identifiable Federal-Native Hawaiian rela-
tions};idp.

In addressing the above question it is helpful to review the Fed-
eral-Indian relationship and how it relates to the provision of social
services. Much of the relevant law and underlying concepts con-
cerning trust relations were formed to justify land transactions be-
tween Indian tribes first with the colonia’ European powers, then
with the colonies, and finally with the United States. There are
functional and legal analogies to be drawn between the Indian ex-
gerience in North America, and the Native Hawaiian experience in

ealings with the Western-European Colonial powers, the Republic
of Hawaii, and the United States. The analogies are striking. What
is also striking is the similarity of consequences. Both Indians and
Hawaiians were left with a fraction of their original lands, and
with severe social and economic consequences.

Services and the Federal-Indian relationship

A key concept of the Federal-Indian Relationship is the Federal
trust responsibility. Chief Justice John Marshal! in two related
cases, Cherokee Nation v. Georgia, 30 US. (56 Pet) 1 (1831), and
Worcester v. Georgia, 31 U.S. (6 Pet.) 515 (1832), described Indian
tribes as “domestic dependent nations” and characterized the rela-
tionship of the United States to the Indian tribes as one that “re-
sembles that of a ward to his guardian.” The responsibility to deal
with Indians was constitutionally assigned to the Federal Govern-
ment. This responsibility has become universally known as “the
trust relationship.” It is imporiant to note that the responsibility
has never been fully defined. Because a concrete definition of the
trust responsibility might fail to take into account changingbcondi-
tions and changing needs, the relationship can be described but not
defined with any exactness. Indian people tend to define the trust
as the responsibility that the Federal Government assumes from
the operation off International law, the Constitution, treaties and
practice for the property and the well-being of Indian people.2
There are both mandatory and afermissive aspects of the trust rela-
tionship. Because of the Federal-Indian relationship, the U.S. must
exercise certain fiduciary standards with respect to Indian proper-
ty. The existence of the relationship is also the basis for the provi-
sion of services that are not necessarily mandatory. The difference
between what is a trust right and wgat is a trust-based service,
often the subject of hard fought political and legal battles, is only
occasionally a key issue in the actual delivery of services.® In what

2 See, e.g. U.S. Congress, American Indian Policy Review Commission, Final report of the
%eﬁcfé‘q 7I)ndis.n Policy Review Commission (Washington, D.C.: U.S. Government Printing

1ce,

3 See White v. Califano, 437 F. Supp. 543 (D.S.D. 1977), aff'd 681 F.2d 697 (8th Cir. 1978) and
McNab v. Heckler, N, CU-83-051-GF (D. Mont. 1986).

. 8




can be labeled the “trust mandated” or trust right situation, the
beneficiaries can hold the trustee accountable, either in terms of
monetary damages or equitable enforcement. In what can be
termed the trust-based situation, Congress can provide distinct
services to Indians; services that are insulated from challenge
under the equal protection standards of the fourteenth amendment
and similar standards incorporated in the fifth amendment to the
Constitution.* Although Indians may not be able to require the
United States to maintain a particular service or to provide dam-
ages for its withdrawal, in the trust-based situation, the existence
of the trust does require the government observe certain due proc-
ess procedures in the provision of such services that may not be
otherwise required of a discretionary social service program.®

Indian people tend to assert that many of the social services that
are provided, such as health and education, are services mandated
by the trust responsibility. The Executive Branch often argues that
most Indian services are at best premised on the trust responsibil-
ity but are not required (trust-based). It argues that only services
associated with trust property are the “true” trust services. Con-
gress which constitutionally has the power to determine the extent
of the trust, generally avoids the issue of determining whether any
particular service is required by the trust relationship.® These
issues are only infrequently addressed by the Courts, and when
they are, they come up in unique factual situations, so that the
issue of what services are trust rights or simply trust based is
likely to remain unsettled. However, it is clear under Morton v.
Mancari that in order for the federal government to provide pro-
grams to a distinct class of persons—Indians—the government pur-

in the program need only be rationally tied to the United
tates’ trust obligation to such Indians.

There is a third class of services to which Indian tribes and
people have access. These generally are services that are created by
Congress to meet a defined social need and Indians are included as
one of the many beneficiary groups. Although the trust relation-
ship provides a basis for defining Indians as an eligible class in the
general legislation, usually along with a determination of need,
analytically such programs are neither trust mandated services,
nor strictly speaking services based on the trust responsibility.

Services and the Federal-Native Hawaiian relationship

Unless Congress clearly established that a particular service is a
right under the trust relationship, e.g. the Hawaiian Homes Com-
mission Act, the federal services provided to Hawaiian Natives usu-
ally fall within the categories of trust-based services or eligitle
class services.

To date, Congress has legislated for the benefit of Native Hawai-
ians in the below listed programs:

4 Morton v. Mancari, 417 US. 535 (1974).

$ See e.g. Fox v. Morton, 505 F.2d 254 (9th Cir. 1974); Vigil v. Andrus 667 F.2d 931 (10th Cir.
1982); and Wilson v. Watt, 703 F.2d 395 (10th Cir. 1983).

¢ But see, The Indian Health Care Imp-ovement Act findings which state: . . . health serv-
ices to maintain and improve health of Indians are consonant with and required by the Federal
government's historical and unique relationship with, and result in responsibility to, the Ameri-
can Indian people.” 25 U.S.C. sec. 1601, .




Hawaiian Homes Commission Act, 42 Stat. 108 (1921) provides
homesteads to Native Hawaiians.

Leases in Hawaii National Park made available to Native Ha-
waiians, 16 U.S.C. sec. 396a (1938).

Native Hawaiians made an eligible class for services under the
Administration for Native Americans, P.L. 93-644 (1974).

Native Bawaiians made an eligible class for services under the
Comprehensive Employment Training Act, P.L. 93-203 (1977).

Native Hawaiians included as a covered class in the Indian Reli-
gious Freedom Act, 42 U.S.C. sec. 1966 (1978).

Native Hawaiians included as a eligible class for services under
the National Institute on Drug Abuse, 21 U.S.C. sec. 1177(d) (1980).

A Native Hawaiian Study Commission was authorized, 94 Stat.
3321 (1580).

Native Hawaiians included as a eligible class for services under
the Job Training Partnership Act, P.L. 97-300 (1982).

Secretary of Health and Human Services directed to conduct a
comprehensive study of the health care needs of Native Hawaiians,
P.L. 92-896 (1984).

Native Hawaiians included as eligible class for services in Carl
D. Perkins Vocational Education Act, P.L. 98-524 (1984).

Native Hawaiians included as an eligible class for services under
Library Services and Construction Act Amendments, P.L. 98-480.

Native Hawaiians included as a eligible class for whom priority
was provided in Institutional Aid programs in Higher Education
pursuant to the Conference Report on Fiscal Year 1985 Appropria-
tions for the Departments of Labor, Health, and Human Services,
and Education, Conf. Rept. No. 98-1132, (1985).

Native Hawaiians included as a eligible class for whom priority
was provided in the creation of Parental-Child Development Cen-
ters pursuant to the Conference Report on Fiscal Year 19856 Appro-
priations for the Departments of Labor, Health, and Human Serv-
ices, and Education, Conf. Rept. No. 98-1132, (198b). |

Native Hawaiians included as eligible class for services in Anti- |
Drug Abuse Act of 1986, P.L. 99-750 (1986).

Grant authorized for Native Hawaiian Culture and Arts Develop-
E%n(tlg’sr&gram in Higher Education Amendments of 1986, P.L. 99-

The basis of the Federal-Hawaiian Native relationship

Most commentators and courts that have explored the question
of the Federal-Hawaiian Native trust relationship have concluded
that although the perimeters are not defined, as they are also not
completely defined for Indians, such a trust relationship exists.” It
is based on the dependency of the indigenous Hawaiian Natives,
and the recognition by the United States Con, of that status in
the annexation of Hawaiian Islands, the establishment of the Ha-
;v:(J')J;lt;.nAHomes Commission, and the Hawaiian Admissions (state-

ct.

7The Hawaiian Study Commission majority report acknowledges a “very limited special
:ul:::d and the minority report argues for a broaderp:rust. Eitheregngew would support rationally
services.

Q
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Felix Cohen’s Handbook on Federal Indian Law 2 1s the most
prestigious and comprehensive treatment of legal theory and case
pertaining to Native Americans in the field. The 1982 edition says
of Native Hawaiians:

. . . they are a people indigenous to the United States

. . . however . . . they have not been dealt with compre-
hensively by Congress.
*

. . . the full extent of the trust obligation owed by the
United States to Native Hawaiians and the manner of its
fulfillment has not been fully defined.?

The Congressional Research Service in response to a request
from Senator Inouye reviewed the question and concluded:

The courts have upheld the power of Congress to single
Indians out for special treatment because of their unique
status under the Constitution and treaties, and have in-
ferred a trusteeship obligation on the part of the United
States toward the aboriginal people that constitute the
original inhabitants of lands now within the borders of the
continental United States. . . . The same reasoning that
was used to infer a trust relationship between the United
States government and the Indian tribes would seem to be
capable of being applied to the relationship with Native
Hawaiians.1®

Several federal courts and the Supreme Court of Hawaii have
had to address the issue of whether a trust relationship exists for
Native Hawaiians and all have concluded that it does. Perhaps the
most misunderstood case in the area is Keaukaha-Pananewa Com-
munity Asvociation v. Hawaiian Homes Commission,'! known as
Keaukaha I. This case considered whether a group of Native Ha-
waiians had standing as private parties to bring suit in federal
court under the Hawaiian Homes Commission Act and/or the Ha-
waiian Admissions Act to prevent the Commission from transfer-
ring certain trust lands. Although the Court was clear that a trust
for the benefit of Native Hawaiians had been established by these
Acts, the administration of which was primarily with the state of
Hawaii, the Court determined that a Federal question did not exist
and that state court was the proper forum. In reaching that conclu-
sion the 9th Circuit stated:

It is clear, however that for all practical purposes these
benefits have lost their federal nature.!2

It has been suggested that this dicta of the 9th Circuit may be a
barrier to asserting a Federal-Hawaiian Native Trust relationship.
The statement or dicta should be understood in the context of
Keaukaha I being a case pertaining to availability of remedies, not

¢ 1982 Edition.

9 Ibid, at 797798,

19 November 2, 1983 memorandum from the Congressional Research Service, Library of Con-
gress, to Senator Daniel K. Inoug'e. Definition of Native Hawaiians, at 1-2.

11 588 F.2d 1216 (9th Cir. 1978).

12 Ihid, at 1226.
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a case defining rights. The unavailability of a currently viable
remedy does not negate the fact that a right exists. Paradoxically,
rights and remedies do not necessarily run together. It is quite
clear in federal Indian law that many Indian “rights” have been
what Justice Frankfurter once termed “hortatory’. Special acts of
Congress have been required to vindicate such rights.!s The fact
that a number of Indian rights currently require remedies in State
forums rather than Federal forums does not convert the Federal
Indian right into a State right.!4

A more recent case involving the identical underlying factual
issues and parties as Keaukaha I, known as Keaukaha II 'S deter-
mined that the trust relationship reflected in the Hawaiian Homes
Commission Act and the Hawaiian Admissions Act was a federal
right enforceable under the 42 U.S.C. Sec. 1983, a reconstruction
era civil rights statute. This Jecision should end any confusion over
Hawaiian rights that remained under Keaukaha I. Section 1983 ac-
tions are premised on the deprivation under the color of state law
of a federal right. The Federal right required for the application of
section 1988 is the finding that the Hawaiian Admissions Act clear-
ly “mandates the establishment of a trust for the betterment of
native Hawaiians.”

The Supreme Court of Hawaii in Ahuna v. Department of Hawai-
ian Home Lands, 64 Haw. 327, 640 P. 2d 1161 (1982) also has ad-
dressed the issue of Federal-Hawaiian Native Trust relationship in
order to determine the obligations of the Hawaii State Department
of Hawaiian Home Lands in administering the lands that had been
set aside by Congress for Native Hawaiians in the Hawaiian
Homes Commission Act. The Court determined that: (1) the legisla-
tive history of the Hawaiian Homes Commission Act indicates that
the United States “stood in a trusteeship capacity to the aboriginal
people” of Hawaii; and (2) the prima%hpurpose of the Act “‘was the
rehabilitation of native Hawailans”. The Hawaiian Supreme Court
then utilized Federal-Indian law to determine the state agency’s fi-
duciary obligation, as the instrumentality for effectuating the Fed-

purpose.

Also implicit in the Ahuna decision is the determination that
special programs for the benefit of Native Hawaiians are not a con-
stitutionally suspect racial discrimination. The applicable princi-
ples of analysis are from Indian law. The U.S. Supreme Court de-
termined in Morton v. Mancari 1® a federal employment preference
for Indians was not unconstitutional racial discrimination, but
rather a reasonable exercise of federal discretion to implement its
trust relationship with Indians. Indians for the purpose of the trust
relationship are not a “race”, but rather what has been termed a
political classification. Case law indicates that programs, functions
or services need only be “rationally related” to the purposes of the
trust to pass constitutional muster.!?

13 The establishment of the Indian Claims Commission was in direct response to the inability
to otherwise pursue claims.

14 See e.8.,, P.L. 83-280 which permitted states to assume s&eciﬁed jurisdiction over Indians,
(9&: (l}(ireanhlmlm) -Panaswa Community Association v. Hawaiian Homes Commission, 739 F.2d 1467

 Morton v. Mancari, 417 U.S, 536 (197%

11 Delaware Tribcl Business Council v. Weeks, 430 U.S. 73 (1977).
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The Attorney General of the State of Hawaii had to address the
uestion of potential unconstitutional discrimination when the
tate of Hawaii established the Uffice of Hawaiian Affairs, all of

whose trustees must be Native Hawaiians, and elected by Native
Hawaiians. Utilizing Indian law principles, the Attorney General
of Hawaii in a written advisory opinion, (Opinion No. 80-8, July 8,
1980) determined that the Office of Hawaiian Affairs was a ratior-
al means of effectuating the state’s obligations under the trust rela-
tionship to Native Hawaiians. This judgment is consistent with fed-
eral and state judicial decisions sustaining state action that are
cagxl'ied 1l:}nder federal authority to further the Fedaral trust respon-
sibility.

The Ristorical relationship

A review of the history of relations between Hawaiian Nztives
and the United States demonstrates that there are significant par-
allels to aspects of U.S.-Indian history and gives credence to the ob-
servations cf the commentators and the Courts that a Federal-
Native Hawaiian Relationship exists.

It is been estimated that approximately.300,000 native people oc-
cupied the “Sandwich Islands,” as Hawaii was then called when
Western society discovered them in 1778. The indigenous Hawai-
ians had a complex political and economic but self-sufficient system
is existence at time of contact. The system has been compared to
the feudal system of medieval Europe. Private property—fee simple
title—did not exist. Land occupancy rights ran from greater lords
to lesser lords to commoners; obligations ran in reverse order.1?
Major differences did exist: land use rights were personal and did
not necessarily pass to heirs; and “commcners” were not tied to the
specific lords or land and could move. Each island was autonomous
until 1810 when Kamehameha I united the islands by conquest and
regotiation.

Certain similarities to the Indian situation at the time of discov-
ery are pertinent. Both populations were politically autonomous,
and both populations were self-sufficient in their traditional econo-
mies and life styles. Neither population had a private prope;ltfr
system; but they did however control most, and in some cases all,
of the lands within their political boundaries.

All of these situations would change. The various ways that
Indian lands have been alienated from Indian ownecrship has been
documented in proceedings of the Indian Claims Commission, and
other sources. Interestingly, treaties which have become a major
source of evidence in establishing a trust relationship, were often
the instruments of land loss. The role of the United States in these
transactions was fairly clear, it either directly obtained the Indian
land or failed to protect the tribes in their land dealings.

The role of the United States in the Hawaiian loss of land was
different in form than in the Indian situation but just as central.
Treaties with the Native Hawaiian government were not generally
land transactions but were means of assuring commercial access.

18See, R. Johnson and ES. Crystal, Indians and Equal Protection, 54 Wash. L. Rev. 587 (1979).
19N, Levy, Native Hawaiian Land Rights, 63 Cal. L. Rev. 848 (1975) provides an extensive
discussion of these matters and is relied upon throughout this paper.
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The first treaty of peace and friendship proposed in 1826 was not
ratified by the United States.3® The first ratified treaty (1849) 2!
dealt with friendshii), commerce and navigation. A second trea
was entered into in 1875; dealing with commercial recipracity.??
final treaty, also concerning commercial reciprocity was entered
into in 1884.23 Throughout the 19th century, it would be the Amer-
ican merchants along with American missionaries who under the
auspices of “civilizing” a system they felt was culturallg' inferior to
their own would intervene with the mili support of the United
States government in internal Hawaiian aifairs. This active inter-
vention first focused on access to Hawailan commercial timber,
then after the trees were depleted, switched to access to the land
itself for the establishment of the plantation economy that would
dominate Huwaii in the second half of the nineteenth century. This
interference would find early expression in the western style con-
stitution of 1840 and culminate in an insurrection against the Ha-
waiian monarchy.

During the first half of the 19th century, the merchants were
supported by their respective Governments (French, British and
American) by the v ‘e of naval war ships.?* In eifect the Western-
ers, and eventually the United States, using the threat of military
force reduced the Kingdom of Hawaii to the functional equivalent
of a dependent sovereign—a suzerainty.

ysTtl;e influence of the western powers was greatly felt in the land
8 m: )
Bﬁ 1845, the land tenure system could neither maintain
itself in the face of a hostile foreign world or accommodate
itself to the wishes of that world.25

A land Commission dominated by Westerners was appointed. It
would oversee the “Great Mahele”; the end of the traditional Ha-
waiian la..d system and the substitution of a more western style
sysiem of fee ownership. Cohen points out that:

By destroying the interlocking communal nature of land
tenure its [the Great Mahele] effect was similar to allot-
ment and termination acts on the mainland.

Land rights were concentrated in the hands of the very few. The
King and the chiefs held title to 99 percent of all the lands. Man
of the commoners who lived on the land were not permitted a -
istic opportunity to obtain title to their lands. In a process not dis-
similar to that which occurred with Indian lands after allotment,
title to much of land was soon transferred to non-Hawaiian owner-
ship. Large plots of lands owned by royalty nc longer had commu-
nal obligations attached and were therefore not productive without
western capital or management systems. They were sold off at “dis-
tress prices”’ and fraud was not uncommon; ultimately a p'antation

20 Treaty with Hawaii on Commerce, Dec. 23, 1826, United States-Hewaii, 3 C. Bevans, Trea-
ties and Other Internal Agreements of the United States, 1776-1949, at 861 (1971).
12 Troaty with Hawaii on Friendship, Commerce and Navigation, Dec. 20, 1849, 1).S-Hawaii, 9

Stat. 977,
22 Treaty with Hawaii on Commercial Reciprocity, Jan. 30, 1875, U.S-Hawaii, 19 Stat. 625.
13 Treaty with Hawaii on Commercial Reciprocity, Dec. 6, 1884, U.S-Hawaii, 25 Stat. 1399.
:: % y :tu n.16 at 852.
a ,
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economy with imported non-Hawaiian labor was firmly established.
Small plots were also uneconomical and most were soon lost.

All commentaries seem to agree that in the second half of the
19th Century a small number of Westerners (2000) came to control
most.of the land in Hawaii:

Native Hawaiians had been excluded from the main-
stream of the economy; they had lost ownership of most
privately held land and'had been reduced to a minority of
the inhabitants of the Kingdom.2¢

Control of land, however, was not enough. The Westerners who
by the latier part of the nineteenth century were primarily Ameri-
cans, sought rolitical control. As noted previously the first Hawai-
ian constitution of 1840 was procured by western influence. The
constitution of 1887, known as the “Bayonet Constitution” was
forced on the Monarchy by armed merchants—American citizens.
This constitution restricted the right to vote to those who paid
taxes, including non-itizens. Native Hawaiians were disenfran-
chised and the American merchants obtained a virtual dictator-

ship.

Kt this point, although legally part of a foreign state, the Ameri-
can merchants felt that they were“part of the American system”;
a view publicly echoed by U.S. Secretary of State Blaine. However,
the imposition of the “McKinley tariff” on foreign sugar (including
Hawaiian sugar) created a significant economic crisis. Sugar..fell
from $100 a ton to $60 a ton and property values collapsed in
Hawaii.27 '

The last royal ruler of Hawaii, Queen Liliuokalani, came-to the
throne in 1892 and attempted to replace the ‘“Bayonet constitu-
tion” with a new one that would have significantly eroded western
power. Foreigners were to be precluded from obtaining citizenship
or from voting. In January -1893, shortly before the new constitu-
tion was to go into effect, and while President Harrison, who fa-
vored annexation, was still in office, armed American merchants,
aided by the U.S. minister in Hawaii, John L. Stevens, and marines
from the U.S.S. Boston forced the Queen to relinquish her govern-
mental authority.

A provisional government dominated by American merchants
was _established. This government immediately sought annexation
by the United States. The goal of annexation, however, would take
a few years. Assuming office shortly after the overthrow of the
Queen, President Cleveland, supported by the Blount report 28 re-

to support annexation.?® The Blount report found that the
overthrow of the Queen had been illegal; and recommended that
she be restored to power. The Provisional government of Hawaii re-
fused to follow Blount’s recommendations and instead established

¢ Cohen, supra, n.8, at 800,
(19’;5' Morrison and H.S. Commanger, The Growth of the American Republic 5th Ed., Vol. 2
28 James Blount was the former Chairman of the House of Re&esentatives Committee on For-
eign Affairs, appointed as Special Commissioner to Hawalii. , Kuykendall, The Hawaiian
Kingdom, The Kalakaua Dynasty (1367) for an in depth treatment of this era in Hawaiian af-

fairs.
29 President's M. Relating to the Hawaiian Islands, H.R. Exec. Doc. No. 47, §3rd Cong.,
2 Sees., XIV-XV (1895)- "8

[}
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the Republic of Hawaii. The Republic thereupon took over all
crown and government lands without compensation.

Another report on the overthrow of the Queen and the propriety
of annexation would be prepared by the Senate Foreign Relations
Committee; it is known as the Morgan Report.2® The Morgan
Report approved the United States support of the merchants. It
used a familiar theory . . . determining Hawaii to be a dependent
sovereignty of the United States, an analogous theory to that used
in the landmark decisicns that gave judicial recognition to the Fed-
eral-Indian relationship, Worcester and Cherokee Nation. The
report stated:

[It] is a recognized fact that Hawaii has been all the
time under a virtual suzerainty of the United States . . . a
de facto supremacy over the country.

A “suzerainty” was understood in International law to be the re-
lationship that a more powerful sovereign has over a dependent
one; the dependent sovereign was usually viewed as less “civilized”
than the powerful sovereign.

After the Morgan Report, by a joint resolutoin of Congress the
United States annexed Hawaii in 1898.3! Cohen states that with
annexation “Native Hawaiians became a dependent indigenous
people of the United States.” 32

Native Hawaiian conditions which were stressed at the time of
annexation continued to deteriorate. Indian conditions were at
same time also suffering from similar circumstances; loss of tradi-
tional life styles and food resources; loss of the native land base;
and destruction of traditional modes of self-government. By the
1920’s, reformers were concerned about the conditions of Native
people. For Indians, the Red Cross survey of conditions, and the
Meriam Commission report would result in a partial reversal of
many of the policies of the 19th century.

For Hawaiians Natives the concern would focus in the. Hawaiian
Homes Commission Act.33 The Act set aside 200,000 acres of land
to be leased at nominal rates for 99 years to Native Hawaiians.
Congress viewed the Hawaiian Homes Commission as a “plan for
the rehabilitation of the Hawaiian Race.” The bill was introduced
by the nonvoting Delegate from Hawaii, J.K. Kalanianole, a
member of the royal family of Hawaii, based on a plan developed
l}){ Sep.ator Wise of the Legislative Commission of the Territory of

awaii.

The Hawaiian Homes Commission Act also addressed another
concern prevalent at the time. This was the concern of many of
“growers” whose long term leases on their plantations were expir-
ing, that under the homesteading laws applicable in the territories,
that much of “their land” could be lost to homesteading. These
bundreds of thousands of agricultural acres were removed from the
Homesteading provisions.

303, Rep. No. 227, 58rd Cong., 2d Sess. (1893).
31 30 Stat. 750 (1898).
32 Supra, n. 8, at 802
22 42 Stat. 108 (1921).
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Hawaiians were thought to be a dying race, numbering a scant
22,500 in 1920. The House Committee Report 34 on the Homes Com-
mission quotes from the hearing record to establish the cause of
the problem it was attempting to remedy.

Secretary [of the Interior] LANE. One thing that im-
pressed me . . . was the fact that the natives of the islands
who are our wards, I should say, and for whom in a sense
we are trustees, are falling off rapidly in numbers, and
many of them are in poverty . . .

Mr. MoNAHAN. What caused this dying away of the race

' 'S'ecretary LANE. . . . It is always incident to the comings
of civilization and we always carry disease germs with us
to which these people are not immune. . .

The Committee’s response to any challenge to the bill’s constitu-
tionality as “unconstitutional class legislation” was to point out,
among other arguments, that Congress had the authority to pro-
vide special benefits for unique groups such as “Indians, soldiers
and sailors . . .”. This is the same argument in embryonic form,
that the Supreme Court would later use in Morton v. Mancari to
sustain special programs for Indians. The Hawaiian ‘Homes Com-
mission Act is universally viewed as Congress’ ition of the
special relationship the United States has to Native Hawaiians.

When ‘Hawaii Eecame a state in 1959, the dominant federal-
Indian policy was then the termination of Indian Reservatioprs and
the transfer of much Federal administrative responsibility to
States. It is therefore not surprising that the Hawaiian Homes
Commission was made part of the responsibilities of the State of
Hawaii upon Hawaii’s admission to -the union. Since the rights in-
volved were Federal, Federal responsibility was retained. Any
changes proposed by the State that could impair Hawaiian Native
rights require Congressional consent, and the United States is the
only party with specific standing to sue in federal courts to enforce
the provisions of the trust.?s

Another important provision was also included in the Admission
Act that demonstrated Congress’ denotation- of Native Hawaiians
as a special beneficiary group. That provision required the State.of
Hawaii to utilize the income and proceeds from lands the United
States ceded to Hawaii for the benefit of the people of Hawaii, and
specifically Native Hawaiians. Again the United States retained a
supervisory trustee role.3¢

ince statehood Congress has periodically legislated for the bene-
fit of Native Hawaiians.’” It has not, however, comprehensively
addressed Hawaiians Native issues. This situation is not entirely
different from the Federal-Indian relationship, which also has not
been comprehensively spelled out. Many of the Indian programs
are premised on general statutory authority. The Executive branch

3¢H.R, Rep. No. 839, 66th Conf., 2d Sess. 4 (1920).

38 P.L. 86-3, et out in full in 48 U.S.C. prec. sec. 491.
38173 Stat. 4, sec. §(f) (1959).

37 See the discussion on pages 6-7.
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has been allowed great latitude in defining the nature and scope of
programs.3® Absent an express direction from Congress, the agen-
cies operating federal p have not_included Hawaiian Na-
tives. Although it is poseible administratively feasible to include
Hawaiian Natives, given the broad discretion asserted by federal
agencies, inclusion of the Hawaiian Native population in federal
programs by agency action is not very likely. Department of the In-
terior regulations on tribal recognition apply only in the continen-
tal United States and therefore exclude Hawaiians.3® Furthermore
much agency activity in the last decade has focused on reducing
beneficiaries by narrowing eligiblity criteria.

In many ways, native Hawaiian issues resemble those of Native
Alaskans prior to the Alaskan Native Claims Settlement Act. In
addressing the issue of whether “Eskimos” were “Indians” even
though not of the same racial origin, courts have determined that
the term “Indians” is not a racial classification but a term of art
for the aborigi peoples of America.4® Alaskan Natives were
sometimes included in Indian programs, although not always. Peri-
odically programs were passed for Alaskan Natives that did not
have Indian counterparts.t! Alaskan Natives with several excep-
tions did not.have reservations or trust lands. In addition to resolv-
ing Alaskan land claims, the Settlement Act tgrovided for a compre-
hensive definition of Alaskan Natives, and the creation of a series
of entities, including existing traditonal Native villages, as the
mechanisms for land holding as well as service delivery. These
mechanisms have no counterpart in Indian affairs in the lower-
forty eight states, but have become routine parts of the Federal-
Alaskan Native relationshl;f.

Many distinct issues, and many divergent views exist on the sub-
ject of Hawaiian Land Claims. Absent such a comprehensive ap-
proach to Hawaiian issues, as was provided for Alaskan Natives by
the Alaskan Natives Claims Settlement Act, or some other compre-
hensive mechanism, Congress will determine on a by-case basis
whether any particular program should be part of the Federal-Ha-
waiian relationship. As Cohen has stated “. . . there is no reason to
doubt that Congress has power to legislate specifically for the bene-
fit of Native Hawaiians.'’42

SUMMARY OF MAJOR PROVISIONS

S. 860 was drafted in response to concerns well-expressed by Sen-
ator Matsunaga: “It has been said that a rising tide lifts all boats.
As our great nation and state head into the 2lst century, we
cannot afford to leave behind any segment of our population.” The
Native Hawaiian population of this nation is in danger of being left
behind, according to NHEAP and other studies that show Native
(Il-Ilawaiians are below the national norms for most socioeconomic in-

icators.

38 Morton v. Ruiz, 416 U.S. 199, 281 (1974) “the power of an administrative agency to adminis-
tcx:i aﬂ"eongmc_siomfllr)t'll aegefc_lmmd fundeld gmm t?ymllxy xt?qtll,me& the fon’x’mlation of policy
and the of rules any gap le citly or explici NEress.

,.%Cmahngxk& yp. p plicitly by

40 Pance v, K.lep&, 629 F.2d 185 (9th Cir. 1976)

41 For example the importation of Reindeer for benefit of Alaskan Natives, 25 U.S.C. sec 500.

* 42 Supra, n. 3, at 808.
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The reports also confirms that the educational needs of Hawai-
ians are directly related to their unique cultural environment.
Only sensitivity to that culture can bring about positive change.
Research shows that when Native Hawaiian children are given the
opportunity to learn by use of culturally sensitive methods, the
result is a dramatic improvement in school performance. Public
schools, unfortunately, too often require Hawaiian students to
adjust to learning methods and behavior patterns that conflict with
their own cultural traditions.

As a group, the programs authorized by S. 360 and discussed
below have the potential to.bring about a significant alteration in
the educational status of the Native Hawaiian population. The
Committee believes that only those programs which are provided in
an atmosphere that is attentive to Hawaiian culture and traditions
can assist Hawaiians to achieve parity in education and in other
socioeconomic spheres.

Implementation of Model Curriculum: The Kamehameha
Schools/Bernice Pauahi Bishop Estate (KS/BE) operates schools for
Native Hawaiian children starting at the preschool level and going
through high school. In conjunction with its mission to serve the
educational needs of Hawaiian students, KS/BE has developed a
reading. program for elementary school children called the Kame-
hameha Elementary Education Program (KEEP), which has proven
very effective in raising the reading scores of Hawaiian children
who previously have scored below national norms. In the initial ex-
periment that tested the KEEP curriculum, the children who par-
ticipated for 3 years scored in the 50th reading percentile while a
matched group of children who did not receive KEEP instruction
scored at the 25th percentile.

The program stresses reading comprehension and utilizes teach-
ing methods compatible with the learning styles of Hawaiian chil-
dren. External evaluations by nationally recognized experts have
confirmed the validity and success of KEEP.

In an effort to expand the pl:og'ram to reach more Native Hawai-
ian children, KS/BE has established the program in 6 public
schools at a cost to KS/BE of nearly $1.5 million per year. Addi-
tionally, KS/BE continues to operate a Demonstration School
where KEEP research is ongoing, with new curricula being regu-
larly developed, tested and evaluated. The cost to KS/BE is $2 mil-
lion per year..

Section 3 of S. 360 provides federal funds to further expand the
KEEP program into the public schools of Hawaii. Under the provi-
sion, the program will be in place in 20 public schools by 1992, and
KEEP will serve a total of 9,300 children, including 700 at the Ka-
mehameha Elementary Demonstration School. The expansion and
costs are detailed as follows:

1986-87: 6 schools; 2,000 children; $1,343,671; $560 per pupil.
1987-88: 8 schools; 2,500 children; $1,714,671; $672 per pupil.
1988-89: 10 schools; 3,500 children; $2,181,671; $623 per pupil.
1989-90: 12 schools; 4,600 children; $2,647,670; $588 per pupil.
1990-91: 14 schools; 5,867 children; $3,067,670; $523 per pupil.
1991-92: 17 schools; 7,238 children; $3,642,670; $504 per pupil.
1992-93: 20 schools; 8,600 children; $3,737,670; $435 per pupil.
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Besides the need to continue ongoing research and evaluation,
there is the need to continue training of teachers, both those now
in the Hawaii public school system and those new teachers in
training at the University of Hawaii. Section 3 of S. 360, therefore,
provides for grants to the Hawaii Department of Education for in-
service trainin% the University of Hawaii for new teacher training,
and to the KS/BE for continued research and evaluation.

Family Based Preschool Centers: Attention to the critical period
of a child’s life from prenatal to kindergarten can ‘help prevent
long-term adverse social, health and education problems and, by in-
volving the child’s family, can significantly improve the outlook for
the children’s future successful educational progress. According to
testimony, a recent unpublished dissertation found the underpre-
pared Hawaiian students, when placed in classrooms where the tra-
ditions and practices associated with Hawaiian home values are
present, show a significant positive change with respect to their at-
titudes toward education, learning, school officials, classmates, and
themselves. Simply stated, the preventive thrust of family based
preschool centers have proven to enhance the educational status of
Native Hawaiian children.

Section 4 of S. 360-provides. for direct grants to Hawaiian organi-
zations to develop ‘and operate 11 family-oriented preschool educa-
tion centers throughout the Hawaiian Islands. These programs
should have prenatal and preschool components and use a compre-
hensive approach to serving families and children who are at-risk.
Involvement of education, health and social service agencies wi
illr(gquired in order to bring about real change within multi-risk fam-

es, ) A
Higher Education: While Native Hawaiians make up 20 percent
of the State’s population, only 7 to 8 percent are enrolled overall at
the University of Hawaii. This is very significant when compared
to.the Japanese, who make up 22 percent of the State’s. population
but over 31 percent of the University’s student body. At the Manoa
campus, the only 4-year d granting institution of the Universi-
ty system, Hawaiians make up only 4.6 percent of the student
body, while Japanese students account for 86 percent of the enroll-
ees. Thus, one objective of any approach to help Hawaiians to
reach educational parity must be to increase the number of Hawai-
itz}ns who attend and graduate from institutions of higher educa-

ion.

Section 5 of S. 860 provides funding for a demonstration %o'ect
designed to correct the underrepresentation of Hawaiians in igher
education. The program will provide grants, based on need and aca-
demic potential, to Hawaiians enrolled in colleges and universities.
It will also provide counseling and support services for these stu-
dents, as well as counseling at the high school level for students
who may be eligible for %:aant assistance.

Testimony indicated that only 35 percent of the Hawaiians en-
rolled at the University actually obtain a 4-year degree. The post-
graduate statistics are éven dimmer—only 3.9 percent of the post-
g:zduate students at the Manoa campus are Native Hawaiians.

tion 5(b) sets up a demonstration’ project for a post-graduate
degree ﬁrogram that provides fellowship support in those profes-
sions where Native [Tawaiians are underrepresénted. Support will

L
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be tied to loan reduction incentives when the recipient returns to
work in the Native Hawaiian community.

Gifted and Talented: In the significant national study, “A Nation
at Risk,” the National Commission on Excellence in Education
states that the federal government needs to assist in meeting the
needs of gifted and talented students, a group which “includes both
national rescurces and the Nation’s youth who are most at risk.”
This group needs enriched curriculum beyond that of even other
students of high ability. Only 6.8 percent of the identified gifted
and talented students in Hawaii's public schools are Native Hawai-

ian.

Section 6 of S. 360 authorizes the Secretary of Education. to es-
tablish a Native Hawaiian Gifted and Talented Center at the Hilo
Campus of the University of Haweii and to make project grants to
the University and to Kamahemeha Schools. The demonstration
projects will address the special needs of Native Hawaiian students
who are gifted and talented. The projects will identify the educa-
tional, emotional and psychosocial needs-of the students and their
families and conduct activities designed.to help meet thrse-needs.
Activities will specificially include use of the Native Hawaiian lan-
guage and focus on Hawaiian traditions. The bill authorizes con-
tracts with public television and the Children’s Television Work-
shop (CTW) as an adjunct to these projects. A representative of
CTW testified before the Committee in June, 1986, and described
the efficacy of using CTW models as a tool for gifted and telented
Native Hawaiian and Indian children who are at-risk.

The Committee recognizes the movement among Native Hawai-
ian groups to increase the use of the Native Hawaiian language
and encourages such efforts. The most important element for pres-
ervation of any culture is the maintenance and development of its
language. The bill thus provides that the Hawaiian language -
taught in conjunction with programs funded by this bill. The teach-
ing of the Hawaiian 1 e as a second language and its use in
appropriate Hawaiian %tural and history courses will help assure
Hawaiian cultural integrity by increasing the number of people
wrﬁo szpeak500 fluent Hawailan, of whom there are now estimated to be
o ,500.

e Committee notes that S. 150, introduced on January 6, 1987,
by Senators Inouye and Matsunaga, would provide funds for dem-
onstration projects to address the special needs of gifted and talent-
ed Indian and Native Hawaiian students. S. 360 now addresses this
need for Native Hawaiian students and the Committee intends to
seek a similar provision for American Indian and Alaska Native
gifted and talented students when Title IV, the Indian Education
Act, is reauthorized later this year. i

Special Education: The. N%IEAP “Final Report” found that
Native Hawaiian students are overrepresented in Special Educa-
tion categories, particularly in the category of Learning Disabled
where 35 percent of the students identified as LD students are
Native Hawaiian. Section 7 of S. 360 provides grants to identify
Native Hawaiian children having special education needs; to con-
duct educational activities designed to meet those needs; and to
conduct related recearch.
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The Committee received testimony indicating that Native Hawai- |
ians teenage girls are more likely to become pregnant than young
girls of other ethnic groups and that over 30 percent of all prema-
ture births in the state are Native Hawaiian, as are over 50 per-
cent of all illegitimate births. Mothers of Native Hawaiian ancestry
have the highest rates of birth with congenital defects, births
under 1501 grams, and neonatal deaths.

These statistics may help explain why, in language development,
for example, over 50 percent of the Hawaiian kindergarten chil-
dren score in the first three stanines compared with the national
norm of 23 percent. These low scores mean many Hawaiian chil-
dren start school with a severe language impairment. Because
early intervention has been shown to greatly improve later educa-
tional achievement for special education students, the Committee
expects much of the focus of the grants approved under this section
to be on prevention through early identification and establishment
of preschool, family oriented programs. Additionally, the bill pro-
vides for further research to help determine why a disproportion-
ate number of Hawaiian children are learning disabled.

Such research should include studies of the effects on Native Ha-
waiians of the loss of their culture over the last 200 years.

LEGISLATIVE HISTORY

95th Congress: Three bills were introduced in the 95th Congress:
S. 857, to include Native Hawaiians in the Indian Education Act
programs; S. 859, to extend the provisions of the Indian Self-Deter-
mination and Education Assistance Act to Native Hawaiians, and
S. 860, to extend the Indian Financing Act to Native Hawaiians.
Hearings were held in Hawaii on February 13, 14, and 15, 1978.
The bills, sponsored by Senators Inouye and Matsunaga, provided
the Select Committee with its first opportunity to assess Native
Hawaiian issues.

96th Congress: Senators Inouye, Melcher and Matsunaga, intro-
duced S. 916 on November 1, 1979. This was a free-standing bill to
gset up a pilot and demonstration program and to establish a formu-
la program to fund public school programs to serve Native Hawai-
ians. The bill, which tracked the provisions of Title IV, the Indian
Education Act, passed the Senate but the House chose instead to
create a Commission to assess the educational needs of Native Ha-
waiians.

S3th Congress: The Native Hawaiian Educational Assessment
Project (NHEAP) was submitted to the Committee in March, 1984.
"he Committee held an oversight hearing on March 21, 1984, but
o0k no further action on Hawaiian education in the 98th Congress.

99th Congress: Coming round once again to the idea of including
Native Hawaiians in programs designed for Native Americans,
Senators Inouye, Melchér and Matsunaga introduced S. 830, a bill
to amend Title IV, the Indian Education Act. A Washington, D.C.
hearing was held on June 12, 1986, but the Committee took no fur-
ther action on the measure.

100th Congress: S. 360 was introduced on Januaxg 21, 1987 by
Senators Inouye and Matsunaga.. The Committee held a field hear-
ing in Honolulu, Hawaii on March 6, 1987, when testimony was re-
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ceived from various state, local, and private, nonprofit organiza-
tions. A companion bill, I1.R. 1081, was introduced in the House by
Representatives Akaka, Kildee and Saiki and referred to the Com-
mittee on Education and Labor.

COMMITTEE RECOMMENDATIONS AND TABULATION OF VOTE |

The Select Committee on Indian Affairs, in open business session
on March 19, 1987, by a unanimous vote of a quorum present, rec- 1
ommends that the Senate pass S. 860, as amended. The amendment
appears on page 1 of this report and is explained below.

EXPLANATION OF COMMITTEE AMENDMENT

The Committee adopted the recommendation of the University of
Hawaii that the gifted and talented demonstration project author-
ized by section 6 of the bill be located at the Hilo campus of the
University on the Big Island of Hawaii. Native Hawaiians make up
the largest ethnic group of high.school students on the Big Island
and, with the current 51 percent Hawaiian birth rate, this popula-
tion group will dominate the Island’s schools in a few years. There
are a variety of Hawaiian communities on the Big Island: some are
rural where a variety of Hawaiian traditions are practiced; others
are semi-urban with largely assimilated Hawaiian middle-class.

A gifted and talented program is in place at Waiakea High
School in Hilo with an experienced staff. This will constitute a val-
uable resource for the demonstration project at the University. Ad-
ditionally, Hilo High School is now a magnet school for the per-
forming arts, attracting students gifted in those fields. Thus, the
Committee believes the factors favoring location of the project at
the Hilo campus are sufficient to revise section 6 of this bill, which
originally left open the issue of where the project would be located.

Other testimony suggested an amendment to require annual
progress reports for the programs authocized by the bill. The Com-
mittee does not believe bill language is necessary to accomplish
this but does expect the Department of Education to provide peri-
odic reports to the legislative and appropriations Committees of the
House and Senate on the status of the programs and to make any
needed recommendations for changes in the law to fulfill the pur-
poses of the Act.

SECTION-BY-SECTION ANALYSIS OF 8. 360, AS AMENDED

Section 1. Findings: The federal government has the power and
the obligation to legislate for Native Hawaiians who have a critical
need for educational success because of their disproportionate rep-
resentation in negative educational statistical matters.

Section 2. Purpose: To authorize needed educational programs.

Section 3. 3(a) authorizes the Secretary of the Department of
Education to make direct grants for implementation of Native Ha-
waiian model curriculum projects in public schools.

3(b) directs the Secretary to assure implementation in a mini-
mum of twenty public schools by school year 1992-1993.

3(c) authorizes an apg:opriation of $3 million for fiscal year 1988
and such sums as may be necessary through fiscal year 1993.




Section 4. 4(a) directs the Secretary to make direct grants to
Native Hawaiian organizations to develop and operate 11 family-
based education centers throughout the state. Centers shall include
parent-infant programs, preschool programs and a long-term
follow-up and assessment program.

4(b) authorizes $2.4 million for FY 1988 and such sums as may be
necessary through fiscal year 1993.

Section 5. 5(a) directs the Secretary to make grants to the Kame-
hameha Schools/Bernice Pauahi Bishop Estate for a demonstration
program to provide higher education fellowship assistance to
Native Hawaiian students.

5(b) directs the Secretary to make grants to the Kamehameha
Schools/Bernice Pauahi Bishop Estate for a demonstration pro-
gram to provide postbachelor degree fellowship assistance to
Native Hawaiian students.

5(c) directs that post-bachelor degree fellowships shall contain an
enforceable contract obligation whereby recipients provide their
professional services, either during their fellowship or upon com-
II)-Iletior'l" to the Native Hawaiian community within the State of

awaii.

5(d) authorizes an appropriation of $1.25 million for two (2) and
four (4) year degree fellowships and $.75 million for post-bachelor
degree fellowships for fiscal year 1988 and each succeeding fiscal
year through 1993.

Section 6. 6 (a) and (b) direct the Secretary to make grants for
gifted and talented projects for Native Hawaiian elementary and
secondary school students.

6(c) provides for dissemination of information.

6(d) authorizes an appropriation of $1 million for fiscal year 1988
and each succeeding fiscal year through 1993.

Section 7. T(a) directs the Secretary to make grants to operate
projects that address the special education needs of Native Hawai-
ian students.

7(b) authorizes an appropriation of $1.5 million for fiscal year
1988 and each succeeding fiscal year through 1998.

Section 8. 8(a) authorizes the Secretary to determine the informa-
gon and form of applications for grants or contracts under this

ct.

8(b) provides that the comments of each local educational agency
serving students who will participate in the project for which as-
sistance is sought, shall accompany an application.

Section 9. 9) defines “Native Hawaiian” to mean any individual
who is a citizen of the United States, a resident of Hawaii, and a
descendant of the aboriginal people, who prior to 1778, occupied
and exercised sovereignty in the area that now comprises the State
of Hawaii; as evidenced by any of the following—genealogicel
records, Kupuna (elders) or Kama'aina (long-term community resi-
dent) verification, or birth records of the State of Hawaii.

9(2) defines “Secretary’”’ to mean the Secretary of the Depart-
ment of Education.

9(3) defines ‘Native Hawaiian Educational Organization” to
mean a private nonprofit organization that serves the interests of
Native Hawaiians, and is recognized by the Governor of Hawaii for
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the purpose of planning, conducting or administering programs for
the genefit of Native Hawaiians.

9(4) defines “Native Hawaiian Organization” to mean a private
nonprofit organization that serves the interests of Native Hawai-
ians, and is recogmzed by the Governor of Hawaii for the purpose
of planning, conducting, or administering programs for the benefit
of Native Hawaiians.

9(5), %6), and (7) define the terms “elementary school”, “local
educational agency” and “secondary school” to have the same defi-
Ki:tions as those used in the Elementary and Secondary Education

COST AND BUDGETARY CONSIDERATIONS

The Cost estimate for S. 360, as amended, as evaluated by the
Congressional Budget Office, is set forth below:

U.S. CONGRESS,
CONGRESSIONAL BupnGeT OFFICE,
Washington, DC, March 24, 1987,
Hon. DantEL K. INOUYE,

Chairman, Select Committee on Indian Affairs,
U.S. Senate, Woshington, DC.

DEAR MRr. CHAIRMAN: The Congressional Budget Office has pre-
pared the attached estimate of the costs of S. 360, a bill to improve
the education status of Native Hawaiians. The bill was ordered re-
ll)grtﬁ;is'})y the Senate Select Committee on Indian Affairs on March

If you wish further details on this estimate, we will be pleased to
provide them.

With best wishes,

Sincerely,
EpwArp M. GRAMLICH,
Acting Director.

CONGRESSIONAL BUDGET OFFICE COST ESTIMATE

1. Bill number: S. 360.

2. Bill title: None.

3. Bill status: As ordered reported from the Senate Select Com-
mittee on Indian Affairs, March 19, 1987.

4. Bill purpose: The purpose of this bill is to establish and au-
thorize through 1993, five new federal grants to develop supple-
mental educational programs to benefit Native Hawaiians. These
grants are subject to subsequent appropriations action.

b. Estimated cost to the Federal Government:

[By fiscal yoars, In enlions of dollars)
1988 1989 1990 1991 192 1993

Esbimated authorization levels:
Model curricolum project 30 32 33 % 31 39
Family based education centers 24 25 2l 28 30 31
igher education 20 21 22 24 25 26
Gifted and talented 10 11 1l 12 12 13
Special education 15 16 17 18 19 20
Total authorization levels. 89 105 10 11 123 129
Estimated tota! outlays 481 16 N2 19 125
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The costs of this bill fall in Function 500.

Basis of estimate: The authorization levels for all five new grant
g;ograms in S. 860, a bill to improve the educational status of

ative Hawaiians, are the levels specifically stated in the bill for
1988. The outyear levels are authorized at such sums as may be
necessary. The estimates for 1989 through 1993 reflect the 1988
stated level adjusted for, inflation in-the outyears. The estimate as-

.sumes full appropriation of authorized levels at the beginning of

the year. Estimated outlays reflect the spending pattern of current
Indian education.programs operated by the Department of Educa-
tion.

6. Estimated cost to State and local government: All or parts of
the grants for the model curriculum ;oject, gifted and talented
students, and special education, totalling $5.5 million in 1988,
would be grants to the State of Hawaii. There arc no federal
matching requirements of these funds and up to 10 percent may be
used to cover administrative costs.

7. Estimate comparison: None.

8. Previous CBO estimate: None.

9. Estimate prepared by: Deborah Kalcevic.

10. Estimate approved by: C.G. Nuckols (for James L. Blum, As-
sistant Director for Budget Analysis).

REGULATORY IMPACT STATEMENT

Paragraph 11(b) of rule XXVI' of the Standing Rules of the
Senate requires each refrt accompanying a bill to evaluate the
regulatory and paperwork impact that would be incurred in carry-
ing out the bill. The Committee believes that S. 360, as amended,
will have a minimal impact on regulatory or paperwork require-
ments.

EXECUTIVE COMMUNICATIONS

The Committee received the following letter from the U.S. De-
partment of Education giving the Administration’s views of S. 360:

U.S. DEPARTMENT OF EDUCATION,
Washington, DC, March 18, 1987.
Hon. DaniEL K. INOUYE,
Chairman, Committee on Indian Affairs,
U.S. Senate, Washington, DC.

Iam writiﬁin response to your request for the views of the De-
partment of Education on S. 360, a bill “To improve the education
status of Native Hawaiians, and for other purposes.” The bill
would authorize six new categorial education programs for Native
Hawaiians through fiscal year 1993, with an authorization for
fiscal year 1988 aggregating $9.9 million.

Mr. Chairman, while I remain sympathetic to the needs of
Native Hawaiians, and share your faith in educational opportunity
as a most effective means of addressing those needs, I must strong-
ly oppose enactment of S. 360. First, I am opposed, as a matter of
both principle and policy, to segmenting our Nation into increas-
ingly narrow classes or categories of individuals and providing
them with special treatment or benefits. Second, the bill is too
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costly. The current critical need tc reduce budget deficits, and the
commitment of the Congress and the Administration to deficit re-
duction, as manifested in P.L. 99-177, make extreme caution neces-
sary when considering new categorical programs such as these.
Third, many of the activities that would be authorized by the bill
are already authorized under other programs of the Department,
including Chapters 1 and 2 of the Education Consolidation and Im-
provement Act, the Education of the Handicapped Act, and Title I
of the Education for Economic Security Act. In addition, Native
Hawaiian students are already eligible to participate in the various
programs of student financial assistance administered by the De-
partm;elzit under Title IV of the Higher Education Act of 1965, as
amended.

I also must object to the bill for administrative reasons. The De-
partment’s experience in administering the separate programs for
native Hawaiians under the Carl D. Perkins Vocational Education
Act, the Library Services and Construction Act, and the Drug-Free
Schools and Communities Act is not promising. We have found that
they consume an inordinate amount of the Department’s adminis-
trative resources and that recipients have not always been able to
use the funds available on a timely basis. Moreover, I object to the
provisions of the bill that would direct funding to certsin recipi-
ents. The Department remains committed to selecting the recipi-
ents of Federal assistance on a competitive basis. Selecting recipi-
ents competitively helps to ensure that the taxpayer’s funds are
spent only on projects that have the greatest promise of success in
meeting the objectives of our programs.

The Office of Management and Budget advises that there is no
objection to submission of this report to the Congress from the
standpoint of the Administration’s program.

Sincerely,
WiLLiaM J. BENNETT.

CHANGES IN EXISTING LAW

In compliance with subsection 12 of rule XXVI of the Standing
Rules of the Senate, the Committee notes that there are no
changes in existing law made by S. 360.
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