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EXECUTIVE SUMMARY

The relationship between student and college is at the heart

of collegiate education. At one time; the relationship was

largely taken for granted or subsumed under a nonspecific
notion of in loco parentis in which the college was the prin-

cipal determiner of the educational environment. Since
1960, however, this relationship has changed, and today
these multifaceted relationships, described as fiduciary,
contractual; and constitutional, take the form of rights
defined by the Constitution or by the student as consuimer.
Litigation involving the constitutional relationship has

moved from an emphasis on individual rights in the 1960s
and 1970s to First Amendment rights of association and
freedom of religion as they affect student organizations in
the late 1970s and 1980s. Another First Amendment
issue—commercial speech—has also been defined during
the last several years. S

Issues involving contractual and fiduciary relationships

have been litigated as torts based on negligence; breach of
couiract, or educational malpractice. The novel consumer
litigation lies in the area of educational malpractice, and
adequate litigation exists to plot some future directions and
trends. Consumer protection has become more important
than in the past; and colleges find themselves struggling to
design policies that are both consumer focused and pre-

serve past policies appropriate for their primary mission.

What Rights Do Student Organizations Have on Campus?
Administrators of public colleges and universities are
bound by the First and Fourteenth Amendments to ensure

that rights and privileges are extended to all student groups

equally and fairly. Administrators of private colleges; while

not bound legally by constitutional considerations; may

find less conflict acknowledging rights and freedoms
required of public colleges by thc Constitution; particularly
at this time; when American society places a great deal of
importarice on those rights. T ,
While speech-related activities of student organizations

are constitutionally protected; they are subject, however,

to some regul. *ion as a result of the special characteristics
of the school environment: In balancing the constitutional
rights of students and the prerogatives of the institution,

administrators must ensure that:

The College, the Constitution; and thg Consumer Student
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e Freedom of speech is guaranteed, but behavior is sub-

ject to regulation:

e Behavior that interferes with or dlsrupts the normal

activities of the institution or the rights of others is

subject to regulation.

e Regulation of time, place, and_ manner is lawful for _

maintaining the proper educational environment of the

college or university.

® Once some groups or orgamzatnons have been recog-

nized by the institution, all groups must be accorded

such status; provided they meet the same lawful pro-

~ cedural and substantive requirements.
o Rehglous speech must be treated as secular speech as

policies regarding the use of instituitional facilities.

What Issues Surround the Collection and Allocation of
Mandatory Student Actlvity Fees?

Major legal challenges to mandatory student fees have

alleged that certain uses of the fees violate students’ constitu-

tionally protected rights to freedom of religion or freedoms to

associate, speak, and express themselves: In both areas, the

courts have deferred to administrative discretion, balancing

the interests of colleges and universities in the use of the fees

against students’ First Amendment rights.

~ College administrators should thus structure fee systems

to ensure the presence of as many of the following charac-
teristics as possible:

® The group receiving funds is an institutionally depen-
dent; 0n-campus organization.

® The primary purpose or activity of the group receiving
funds lS educatxonal—not polmcal—and the group

® The fundmg tmechanisn is one to which all on-campus
groups have equal access.

@ The fee system allows a maximurm amount of discus-
sion, approval; or objection by students at the outset,
before fees are ever exacted. 7

e The institutional student activity fee must support a
broad forum of ideas and activities, whlle not promot-
ing or hindering expression of any particular view:

iv | 6
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It is unllkely that an absence of any one of these charac-

teristics will make 2 mandatory fee system stand or fall.

Absent clear direction from the courts on the issue and a

controlling Supreme Court decision; however, 1mplementa~

tion of a fee system with as many of these guidelines as

possible is likely to be the best course for avoiding legiti-

mate disruptive student dissent and costly; time- -consuming
litigation.

What nghts Do Vendors Have on €Campus?
The First Amendment’s freedom of speech is not absolute.

To ensure the implementation of free ekpress:on the

Supreme Court has determined that restrictions regardmg

time, place, and manner of individual eXpressxon must sat-

isfy four requirements: They must (1) be content n neutral

and (2) narrowly drawn, (3) serve a significant governmen-

tal interest, and (4) leave open alternative channels of com-

munication. Commercial soliciiation, as a form of commet-
cial speech, is afforded less than the full array of constitu-
tional safeguards for free speech.

The courts have ruled further that:
Administrators may ban group commercial solicitation

in students 'resideh”cé h'aill 'ro'o'iﬁs

res:dence hall rooms as merchandising marts by com-
mercial vendors.

oA one-on-one demonstrauon and/or sale in a student’s
private room may be allowed if the student invites the
solicitor.

® Institutions should prov:de some means for allowing
commercial speech, information; and expression;
mcludmg newspapers, mail, radio stations, and tele-

__ phone, for example.

® Colleges and universities may prohlblt any misleading
or unlawful commercial activity.

What Is the Status of Educatnonal Malpractlce"

The current disposition of the coiitts is not to encroach

into some areas of the fiduciary relationship—specifically

academic decision making—which includes; for the

moment educational malpractice. The courts refuse to rec-

ognize educational malpractice as a tort, because to do so

The College, the Constitution, and the Consumer Student
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would conflict with public policy. This position is consis-
tent with the case law on academic dismissal.
Several policy considerations seem appropriate.

® The process for peer review and evaluation by depart-
ment heads and supervisory administrators should be
reviewed to ensure that incompeternce and poor per-
formance are not swept under the rug.

® Institutions should ensure that dlagnostlc procedures
meet the practices and procedures accepted by profes-
sionals in the field when such standards are available.

® Review should be built into the process of awarding
grades and certifying skills to protect against arbitrary
and capricious decisions and, at the same time, to pro-
tect the academic integrity of the faculty evaluation
process. _

@& Catalogs; bulletins, and other publications should be
reviewed to ensiire that they do not make guarantees
beyond the institution’s capabilities.

Whlle tlus monogmph provndes information essential to the development
of educational policy, it is not a substitute for the advice of legal Counsel.
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The most sngmﬁeant change in the relatnonshtp between

students and higher education institutions occurred in the

late 1960s and early 1970s when the states lowered the age

of majonty from 21 to 18: As a result, ‘most college stu-

dents are considered adults in terms of legal status, rights,

and responsibilities: Colleges no longer are parental stand-

ins; subject to the protection that that special statiis_

implies; they are now more like commercial enterprises

offering contractual services.

The revised status of college students is also reflected in
the court’s recognition of their constitutional rights. While
particularly applicable to public institutions, this new

emphasis reflects changing societal values that most pri-

vate institutions should also find advisable to consider:

Perhaps the most significant change in the relatnonshlp

between students and their colleges is that institutions no

longer can assume; given their special status as educational

entities, that they are immune from possible litigation.

While it is still true that the courts will give colleges and

universities deference in academic matters, they are hold-

ing institutions accountable for falllng to provide agreed on

services and administrative procedures.

The 1980s have seen an increased tendency for htlgatlon

Administrative awareness of individual rights and institu-

tional responsibilities can minimize the possibility of the

assessment of damages. Certainly, the possibility of being

sued should be kept in mind when developing policies and
procedures governing Student activities.
In this report, Robert Hendrickson; professor-in-charge

of the Higher Ediication Program at the Pennsylvania State

Umversnty, and Annette Gibbs; professor in the Center for

the Study of Higher Education at the Umversnty of Vir-

ginia, have reviewed and analyzed recent legal develop-

ments concerning students and their institutions: The

aiithors have concentrated on constitutional issues related

to the rights of students to orgamze, the collectmn and

allocation of mandatory student activity fees, and the pro-

tection of freedom of speech regarding commercial enter=

prises. Concluding with a discussion of academic malprac-

tice; the authors offer suggestlons for policy development.

Administrators; especmlly student personnel administra-

tors, can benefit greatly from this report as they develop

The College, the Constitution; and the Consumer Student
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policy and procedures guiding their relationship with stu-

dents. Given the nature of legal issues and their propensity
to change direction rapidly, administrators will find this

book a valuable reference work.

15
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STUDENT-INSTITUTIONAL RELATIONSHIPS

The relationship between student and college is at the heart
of collegiate ediication. At one time, the relationship was
largely taken for granted or subsumed under a nonspecific
notion of in loco parentis in which the college was the prin-
cipal determiner of the educational environment. Since
1960, however, this relationship has changed, and today

these muittfaeeted relationships take the form of rights

defined by the Constitution or by the student as consumer.

The student-institutional relatlonshlp has received con-

siderable attention in the literature since Dixon v. Alabama
[294 F.2d 150 (5th Cir. 1961); cert. denied, 286 U.S. 930

{1961)], which reqmres public institutions to give due pro-

cess to students in discipiinary dismissal cases: Dixon is

credited with changing the student-institutional relatnonshlp

from one of in loco parentis to a new one based on the
Constitution. One of the first constitutional law scholars to
propose this new relationship suggested that in loco paren-
tis was no loniger a viable way to conceptualize the rela-
tionship between students and the institution and that con-
stitutional parameters were now in control of some aspects

of it (Van Alsiyne 1962, 1965, 19684, 1968b). .
~While some announced the death of in loco parentls

in descnbmg the sthdent-mstltutmna[ relatlonshlp (Cham-

bers 1976; Diener 1971): More recently; the literature

reflects multiple, situation-specific relationships, and the

courts are still discussing a specnai relatnonshlp between

student and institution that is similar to the concept of in
loco parentls (Conrath 1976) At the same tlme the litera-

the student as consumer that in legal thcory substitutes
contractual and fiduciary relationships for in loco parentis.
And the constitutional relationship has been evolving.

While post-Dixon decisions focused on students’ rights—

due process; privacy, freedom of speech and association—

more recent pivotal deelsmns have involved rights of stu-

dent groups, particularly as they relate to the First Amend-

ment. This new case law and the hablhty and malpractlce

litigation affecting the ﬁducxary relatnonshlp in the last few

years form the novel case law giving rise to this monograph:

In Loco Parentls
Interest in in loco parentis peaked in the late 1960s and
early 1970s, when a number of studies found support for

Dixon is
credited with
changing the
student-
institutional
relationship

from one of in
to...one
based on the
Constitution.

The College, the Constitution; and the Consumer Student
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the existence of the concept in higher education institu- _

tions (Johnson i971; Serra 1968; Wagoner 1968). Much of

the literature on legal issues published during that period

reflects the debate about in loco parentis as a viable practi-

cal and lega! concept; and as Jate as 1976, one study found

the doctrine of in loco parentis continuing to describe the

relationship between student and institution (Conrath 1976).

In loco parentis as a legal concept can be traced back (o

English common law (Harms 1970} and early case law. One

of the most frequently cited cases in the literature, Gott v.

Berea College [161 S.W. 204 (Ky. 1913)], states:

College authorities stand in loco parentis concerning the
physical and moral welfare and mental training of
pupils, and we are unable to see why, to that end, they

may not make any rules or regulations for the govern-

ment or betierment of their pupils that a parent could for
the same purpose (p. 206).

Anthoney v. Syracuse University 231 N.Y.S. 435 (N.Y.
App. Div. 1928)] further emphasizes the complete author-
ity the institution has over students. In that case, a female
student was dismissed becausé she was not a ‘‘typical Syr-
acuse girl;”’ and the institution was given unlimited author-
ity to determine the nature of its relationship with students
(Kaplm 1979, p. 6).

A more recent ¢ case Evans v Stlite Board of Agncuiture
suppart of in loco pai'entts under certain circumstances,
assuning the existence of in loco parentis as the legal basis
for the institutional authority to make and enforce rules
that control the campus envnronment and make it condu-
even though the concept of i in loco parentls no longer ade-
quately explains the student-institutional relationship,
especlally when considering students nghts [see Buttney
dent Aﬂ'atrs Commtttee of Troy State Umversxty, 284 F
Siipp. 725 (M.D. Ala. 1968)], dicta in these cases still indi-
cate a reluctance to totally disregard the concept (Conrath
1976; pp. 173, 175)..

The literature reﬂects the contmumg existence of in loco

parentis as a student-institutional relationship, but in terms

[ M
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of the legal implications, it is niore appropriatc to view it in

terms of the fiduciary relationship.

Fiduciary Relationship

A fiduciary relationship:

c exxsts wh’er’e there is spﬁe’cfai bédﬁdé}i’c& reposed in
one who in equity and good conscience is bound 1o act
in good faith with due regard to the interests of the one

reposing the confidence (Black 1979, p. 753).

This relationship—the “‘trust theory" (Alexander and Sol-

omon 1972, p. 413)—is one in which the institution pos-

sesses the knowledge to determine not only what is neces-
sary to produce an educated individual but also the envi-
ronment most conducive to learning (see Diener 1971;
Eerblance 1979). The fact that the court gives deference to
academicians in academic dismissal cases, as it did in

Board of Curators of the University of Missouri v. Horow-
itz [435 U:S. 78 (1978)], lends further credence to the exis-

tence of the fiduciary relationiship. (Academic deference,

discussed in detail later, explains the court’s relictance to
focus on the fiduciary relationship.)

The fiduciary relationship defines the relationship
between a patient and a client. Educators have that same
patient-to-client relationship inside and outside the class-
room. Students place trust in the institution and its staff to
deliver educational programs that will improve their capa-
bilities as functioning adults. The existence of licensing
procedures for higher education institutions is a state
mechanism to protect the public against fraudulent institu-
tions, and it is similar to the licensing practices in other
professions where a fiduciary relationship is present. The
fiduciary relationship is important in the developing legal

concept of educational malpractice and is closely related to
contract theory.

Contract Theory
Contract theory has been recognized as one student-
institutional relationship. The most frequently cited case in

which contract theory has its origins in case law is Carr v.
St. Johns University (231 N.Y:S.2d 403 (N.Y: App. Div.
1962); aff’d; 235 N.Y.S:2d 834 (N:Y: 1962)]; which recog-

The College, the Constitution, and ine Consumer Student
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nized contractual relationships that go beyond expressed
contracts between students and the institution. An implied
contract at & j:ii‘lVéte uni'versity, for example, was used to

with the umversnty s presenbed terms’’ (Kaplin 1979, p.
178). A subsequent case, Healy v. Larsson {323 N.Y.S. 2d
625 (N.Y. Sup. Ct. 1971); af’d, 348 N.Y.S.2d 971 (N.Y.
App. DIV 1971); qﬁ"d 360N Y S 2d 419(N Y 1974)]

ships to publle umversnt;es An mstntuuon”wa,s fqreed to
award a degfée toa §tijdeiit Wlid had satisfaetoﬁly com-

counselor durmg his attendanee (Kaphn 1979 p. 179) The
counselor’s advice was viewed as an implied contract.
The mterpretatlon of the courts adherence to certam

dlreetlon contract theory takes (Kaplin 1979, p. 181). For
example; the courts do not usually enforce ‘unconsciona-
ble contracts’’ (contracts that urnifairly favor the stronger
party to the detriment of the other and would be unaccept-
able to the reasonable person thhout coercmn), and ‘“‘con-
tracts of adhesion . . . offered on a ‘take itor leave nt'
basis; with no opportumty to negotiate the terms,”” may

also tip the courts’ favor toward the weaker party when

controversy or ambiguities exist (p. 182). Both legal princi-
ples may be significant, not only in questions of hablhty

but also in the area of edueatlonal malpractlce, as they

mvolve a relatlonshlp between mstltutlon and student that

Instltutlons should earefully review pohcnes and prae-

tices affecting students to be sure that they are free of

“‘language suggestive of commitment (or promise) to stu-

dents’’ (p 182). Not only should an institution be aware of

what it is promising; it should also eliminate promises it is
unable to deliver.
‘This question of fair practlce m hlgher education is

addressed in literature setting out a code of fair practxee

(El-Khawas 1979). Similarly, the new consumerism, while

focising on an issue that arises out of federal regulations,

alsc has a basis in contract theory (Stark 1976). A ‘‘con-

tract to educate,”” which ﬁnds its orisins mi college bulle-

tins and other publications, is recozamended as a concep-

tual framework for use by the courts to define the student-

20



institutional relationship (Nordin 1982). These publications
tie the contractual relationship to consumer protection and
educational malpractice in higher education (see Bean and
Hines 1981). Questions surrounding liability and educa-
tional malpractice and the student as consumer have been
addressed in numerous litigations.

in publle institutions is the one reeelylng pnmary focus in
the recent literature on students in higher education.
Before Dixon, this relationship was nonexistent in the eyes
of the eourt Iii faet iii a case ’decided not l’diigbéfo're

existence of in loco parentis and denied a student’s due
process and right to freedom of speech and press [Steier v:
New York State Education Commission, 271 F.2d 150 (S5th
Cir. 1959)], ruling that attendance at a public institution was a
privilege granted by the state and that the federal courts have
no jurisdiction over the granting of those privileges. _ ,
Dixon v. Alabama reversed nast precedent and brought
the Constitution onto the campus; involving the denial of
due process rights of black students dismissed from an Ala-
bama public college for participation in a sit-in at a lunch

counter at the state Capitol. The court ruled that the Four-

teenth Amendment s due process and equal protection _

clauses define the student-institutional relatlonshlp at pub-
lic institutions. As a result, the state must give students
due process of law when either a liberty interest or prop-
erty right is found to exist before denying a stiident access

to the institution for the purpose of continuing his educa-

tion. The Fourteenth Amendment thiis becomes the vehi-
cle requmng the state to guarantee those rights expressed

and implied in the Bill of Rights to students enrolled in _

public institutions. The case also reflects a retreat from the

courts’ previous position of reluctance to adjidicate deci-

sions about campus life (Kaplin 1979; Nordin 1982; Young

1976). And it reflects the position of higher education in

socnety and the fact that higher ediication has becomie a

primary source of upward mobility, fueling demands for

accountablity (Henry 1975).

Thus; a new and very ..pecnﬁc relatlonshlp was born.

Precedent-setting litigation in the 1960s and 1970s ex-

The College, the Constitution; and the €onsumer Student
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panded and clarified the individual rights of students.
Novel litigation in_the late 1970s and 1980s has focused on
the group rights of student organizations; particularly as
they affect the First Amendment.
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EVOLUTION OF CONSTITUTIONAL RIGHTS

IN HIGHER EDUCATION

Pubhc mstnutiéns fall under the obhgauons of a state to

guarantee those rights enumerated in the First through

Fourteenth Amendments. While private institutions are not

under the same constitutional mandate as public institu-

tions, constitutional protections are enforced at many pri-

vate institutions on the basis of ethical—as opposed to

legal—precedents. ngatnon subsequent to Dixon shows

the evolving case law, from the definition of individual

rights in the 1960s and 1970s to the definition of First

Amendment issues involving groups in the 1980s.

Dixon v. Alabama Was clearly a landmark decnsnon The

case involved a group of black students who had partici-

pated in civil rights protests in Montgomery and were noti-

fied by letter of their dismissai from Alabama State Col-

lege: The students sued, demandmg proper notification of

the charges and a hearing before dismissal from a public

institution and alleging rights guaranteed by the due - pro-

cess clause of the Fourteznth Amendment. The studeiits

alleged that the act of enrollment at a public institution did

not result in the relinquishment of constitutional rights.

The Fifth Circuit Court held that ** . . the state cannot

condition the granting of even a pnvﬂege upon the renunci-

ation of the constitutional rights to procedural due pro-

cess’’ (p. 156) and noted that education was both ‘‘essen-

tial and vital”’ to productive citizenship in a modern soci-

ety. The result was that the court not only had brought the

Constitution to bear on public institutions in their various

relatnonshlps but also had buried past reluctance to inter-

vene in educational matters previously left to the college.

This case opened the doors to the campus; facilitating the

litigation of other chalienges in education outside the con-

stitutional realm (Millington 1979, p. 5).

_ The lmportance of Dixon is emphasnzed not only in the

long line of case law that followed but also in the literature,

which labels the case as *‘still very lnstj'ucglve" in describ-

ing due process requirements in disciplinary dismissal

cases involving students (Kaplin 1985; p: 303). The Dixon
court stated:

The notice should c contain a statement of the specific

charges and grounds [that]; if proven, would justify

The College, the Constitution, and the Consumer Student
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expulsion under regulations of the board of education.
The nature of the hearing should vary depending upon
the circumstances of the particular case. The case

before us requires something more than an informal

interview with an administrative authority of the college:
By its nature, a charge of misconduct, as opposed to a
failure to meet the schoiasnc standards of the coiiege,
deperids upon a collection of the facts concerning the
charged misconduct, easily colored by the point of view
of the witnesses. In such circumstances, a hearing [that]
gives the board or the administrative authorities of the
college an opportunity to hear both sides in considerable

o P 2 Ay -

detail is best suited to protect the rights of all involved.

This is not to imply that a full-dress judicial hearing; with

the nght to Tross- exarmne wntnesses is reqmred Such a
college activities, mlght be detnmental to the college s
educational atmosphere and impractical to carry out.
Nevertheless; the rudiments of an adversary proceeding
may be preserved without encroaching upon the inter-
ests of the college [emphasis added]. In the instant case;

the student shouid be given the names of the witnesses

agams! him and an oral or written report on the Jfacts to
which each witness testifies. He should also be given the
opportunity to present to the board, or at least to an
administrative official of tie college, his own defense
against the charges and to produce either oral testimony
or written affidavits of witnesses in his behalf. If the
hearing is not before the board directly; the results and

findings of the hearing should be presented in a report

open to the student’s inspection: if thfegg fyq{mggrtgiry
elements of fair play are followed in a case of miscon-
duct of this particular type, we feel that the requirements

of due process of law will have been fulfilled (pp. 158-59).

While Dixon is still instructive about requirements for
due process; other cases further clarify not only this nght
but other constitutional rights that states must guarantee to
students at public institutions. By the beginning of the
1970s; many of these individual rights had been clearly

defined:
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Due Process , - :

While Dixon defined the requirements of a notice and a
hearing, other cases would further refine those require-
ments. The most frequently cited case providing a very
detailed description of requirements for due process was
Esteban v. Central Missouri State College [277 F. Supp.
649 (W.D. Mo. 1967)] (see Kaplin 1985, p. 304; Kemerer
and Deutsch 1979, p. 351). In Esteban, the court listed a
number of requirements to ensure due process: (1) written
notification of the specific charges 10 days before the hear-
ing; (2) a hearing before the agent(s) empowered to expel;
(3) an opportunity to inspect documents or items the insti-
tution will present at the hearing; (4) the opportunity for
the accused to present his own stories and witnesses on his
behalf; (5) a determination of outcome based solely on the
evidence presented at the hearing; (6) a written statement

of the hearing agent’s findings; and (7) the right of the

accused, at his expense, to record the hearing (Kaplin
1985, p. 304). , . o
‘The specificity of these requirements may have resulted
from the facts of that case, limiting somewhat their applica-
tion to all due process cases (Kemerer and Deutsch 1979,
p: 351). More recent cases seem to indicate less rigidity
than the due process proscriptions in Esteban. Henson v.
Honor Committee of the University of Virginia [719 F.2d
69 (4th Cir: 1983)], for example, supports the notion of
administrative flexibility in meeting requirements for die

process (Kaplin 1985; p. 304). .
Other cases have reviewed other specific requirements
concerning due process. Wright v. Texas Southern Univer-

sity [392 F-2d 728 (5th Cir. 1968)], for example, indicates

that an institution need make only a ‘‘best effort”” to
deliver a written notice to a student, and Jenkiris v. Louisi-
ana State Board of Education [506 F.2d 992 (5th Cir.
1975)] describes the contents of the notice as adequately
defining the charges; while allowing for additional charges

to be developed as a result of factual information evolving
from the hearing. Gross v. Lopez [419 U.S. 565 (1975)], a

case involving secondary education that is applicable to
higher education, ruled that suspensions before a hearing
could take place only when it was determined that contin-
ued attendance of the accused ‘“‘poses a continuing danger

to persons or property or an ongoing threat of disrupting

The College, the Constitution, and the Consumer Student
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the acadeniic process.’ ** A subsequent hearing must take
place as soon as possible (p: 583).

The right to counsel was also clarified. While the right to

counsel is not an absolute right, it is clear that, if the insti-

tution uses legal counsel, the student must also be allowed

access to counsel [Barker v. Hardway, 283 F. Supp. 228
(S:D. W.Va. 1968); French v. Bashful, 303 F. Supp. 1333

(E-D. La: 1969); Young 1976 p. 13].
These cases demonstrate the evo]utlon of the courts def-
inition of what constxtutes due process More recent cases,

some ﬂmblllty in meeting the requnrements of due pro-

cess. While this flexibility is reflected in the case law; some

of the literature does not reflect the same level of flexibility

in the application of requirements for due process. Some

authors promote rigidity and complexity in meeting re-

quirements for due process that may go beyond the courts’

intentions but serve desires for conservative risk manage-

ment. One argument, for example;. advocates the establish-

ment of a standard of proof in disciplinary cases called

“‘the clear and convincing arguments standard”’ (labeled as

the middle ground and used in equity cases), which lies
between *‘the reasonable doubt standard’’ (used in criminal
proseeutlons) and ‘‘the preponderance of evidence stan-
dard” (used in civil cases) (Long 1985). While lawyers
might feel comfortable with these definitions, laymen find

them very confusing, with the result that judicial proceed-
ings take on the tenor of strict _]UdlClal proscriptions. Disci-

plinary hearings conducted under strict judicial proscrip-

tions are outside the intent of Dixon and are not consistent

with recent litigation and an institution’s educational ob_,ee-

tives. It is strict legal proscriptions that have resulted in

student affairs administrators calling for disciplinary proce-

dures that lend themselves to developmental objectives for

students while protecting the rudiments of fundamental

fairness and due process spelled out in Diron and subse-

quent case law (Ostroth and Hill 1978). By following the
court’s directions in Esteban; one could walk the tightrope
between concerns about students’ development and sound

risk management.

Due Process in Academic Dismissal

Courts have traditionally deferred to academicians in aca-

demic decisions (Hendrickson and Lee 1983; Kaplin 1985,

10
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p: 307), and cases involving faculty employment and aca-
demic dismissal reinforce the concept of deference (Hen-
drickson and Lee 1983; Hobbs 1981). Academic defer-
ence forms the locus for the case law iivolving academic
dismissal. - -

The controlling case in the area of academic dismissal is

Board of Curators of the University of Missouri v. Horo-
witz [435 U.S. 78 (1978)], which considered a medical sti-

dent dismissed for failing on several occasions to meet the
clinical requiresiients for graduation from medical school.
Dismissal was the final result of several years of oral and
written notification of deficiencies and opportunities for

reevaluation by different professionals. The court stated:
Academic evaluation of a student, in contrast to disci-

plinary determinations, bears little reseniblance to the

Jjudicial and administrative fact-finding proceedings to
which we have traditionally attached a full-hearing
requirement. - . . The decision to dismiss respondent, by
comparison, rested on the academic judgrient of school
officials that she did not have the necessary clinical abil-
ity to perform adequately as a medical doctor and was
making insufficient progress toward that goal. Such a
Judgment is by its nature more subjective and evaluative
than the typical factual questions presented in the aver-
age disciplinary decision. Like the decision of an individ-
ual professor as to the proper grade for a student in his
course, the determination whether to dismiss a student
Jor academic reasons requires an expert evaluation of
cumulative information and is not readily adapted to the

procedural tools of judicial or administrative decision-
making (pp: 96-91).

_ Future litigation in the area of academic dismissal will
find past precedent yielding opinions ‘*heavily weighted in
favor of the academic community” (Willamette Law Joiir-
nal 1979; p. 590). Regents of the University of Michigan v.
Ewing [106 S.Ct. 507 (1985)] gives additional strength to
academic deference in academic decisions, although more
recent decisions have distinguished plagiarism and cheating

as disciplinay problems requiring due process [see Crook
v. Baker; 584 F. Supp: 1531 (E:D: Mich. 1984); Tully v.
Orr, 608 F. Supp. 1222 (E.D. N.Y. 1985)]. The rationale

involving
Prppel P

The College, the Constitution, and the Consumer Student

ey



for these holdings is that charges of cheating or plagiarism

implicate a liberty interest (harm to one’s good name)
necessitating due process. The assignment of grades and
the determination of academic performance continue for

the time being, absent a showing of arbitrary and capri-
cious action, to be nonjusticiable issues.

Rights to Privacy S

The Supreme Coiirt has enumerated various rights to pri-
vacy as emanating from several amendments in the Bill of -
Rights. The benchmark case enumerating these rights is
Griswold v. Connecticut [381 U.S. 479 (1965)]. Justice
Douglas, delivering the majority opinion of the court and
citing the First, Third, Fourth, and Fifth Amendments,
noted that *specific guarantees in the Bill of Rights have

penumbras; formed by emanations that help give them life
and substance’’ (p. 481). These amendments create a zone
of privacy guaranteed to all citizens. The interpretation of
the existence of this zone of privacy came to higher educa-
tion in the form of questions of search and seizure in insti-
tutionally operated residence halls. Students do not abdi-

cate basic rights to privacy because they are living in the

institution’s residence halls (Young 1976, p: 18). Moore v..
Student Affairs Committee of Troy State University [284 F.

Supp. 725 (M.D. Ala. 1968)] established the institution’s

right to enter and search a student’s room when it has rea-
son to believe that the student is using the room either for
illegal activity or in a way that threatens the educational

atmosphere fostered at the institution. Piazzola v. Watkins
[442 F. Supp. 284 (5th Cir. 1971)] noted the institution’s

right to inspect the premises and {0 enter in times of emer-
gency but ruled that such authority to maintain discipline

and an educational atmosphere may not be transferred to_
civil authorities. Speakes v. Grantham [317 F. Supp. 1253
(S.D. Miss. 1970)] found that evidence found in plain view
during the legal entrance of a student’s room is admissible
incourt. : S
The case law in this area indicates that the level of pri- _
vacy established by the courts is less than that guaranteed

to a citizen in the community. Students are protected from

wasrantless searches by law enforcement officers but must
allow institutional authorities access to their rooms for pur-

poses of inspection and when the ‘‘educational atmo-
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sphere”’ of the residence hall is seriously threatened: It
would behoove administrators to read the literature care-
fully and to discuss these matters with legal counsel before
developing or implemeénting policies that may violate stu-
dents’ rights to privacy (see Edwards and Nordin 1979,
1983; Kaplin 1985; Kemerer and Deutsch 1979; Young 1976):

The Expansion of Individual Rights by Federal Regulation
If the 1960s is characterized as *‘the decade of the ascent
of individual rights,” then the 1970s should be character-
ized as *‘the decade of federal regulation’’ (Hobbs 1978).
Federal regulation has given rise to *‘the new torts’’ under
the rubric of legal Liability (Hendrickson and Mangum
1977). Litigation in the 1970s surrounding Title IX of the
Education Amendments of 1972, for example; significantly
affected institutional admission practices and athletics
(Hendrickson and Mangum 1977, pp. 32-33). :
__More recent litigation has narrowcd the scope of Title IX
by addressing the issue of whether Title IX covers employ-

ment (Hendrickson and Lee 1983). Grove City College v.
Bell [104 S:Ct. 1211 (1984)] and North Haven v. Bell [456
U.S. 509 (1982)] defined a program covered under the act

as one receiving direct federal financial assistance and held

that federal student aid money can be traced only to the

specific program receiving that aid (for example; the finan-
cial aid office). These cases essentially narrowed the scope
of Title IX so as to render it almost impotent; however, the

litigation of the 1980s has thus far niot diminished the
changes this legislation brought about in the areas of ad-
mission and recruitment in acadeinic prograsms and in the

enhancement and in some cases creation of wonen’s ath-
letic programs.
The Buckley Amendment [the Family Educational

Rights and Privacy Act of 1974 (41 CFR 9062)] defiied
requirements for students’ and parents’ access to their own
records under threat of loss of federal funding for noncom-
pliance: While little litigation has occurred in this area, it
did have a significant effect on the way institutions keep
records and give students access to those records.
The Rehabilitation Act of 1973 (29 U.S.C. 701) set giiide-
lines prohibiting discrimination in the admission and hiring
of “‘otherwise qualified handicapped individuals” in pro-

grams receiving federal financial assistance. In the area of

The College, the Constitution; and the Consumer Student
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admnssnons, the Court in Southeastern Commumty €oﬂege

v. Davis [442 U.S. 397 (1979)] set the valid criteria that can

be used in determining the admissibility of an ‘‘otherwise

qualified handicapped individual,”” noting that criteria used

in the performance of essential job functions need not be

modified tc accommodate the handicapped individual; such

individuals should instead be evaluated as able to perform

those criteria despite the handicap.

 Federal regulations and subsequent htlgatnon had sweep-

ing effects on higher education in the area of employment

during the 19705 through legislation and enforcement of

Titles VI and VII. Affecting both students and employees

in their relations with institutions; these regulations give _

credence to the characterization of the 1970s as the decade

of federal regulation. The seventies not only saw the clarifi-

cation of the courts’ reluctance to become involved in aca-

demic matters but also was a time when the First Amend-

ment would have a significant effect on the recognition of

student groups. And the refinement of the issues involving

the First Amendm: it would continue into the 1980s.

First Amendment Rights

A number of First Amendment rights mvolvmg freedom of

speech—the freedqms of press; speech; assembly; and

association—evolved in public institutions.

, T'nker v: Des Moines Independent Community School
District [393 U.S. 503 (1969)] established the existence of

First Amendment rights in educational settings. The case

involved the prohibition of the wearing of armbands in pro-

test agamst the Vietnam War The Court ruled that the

wearing of armbands was pure speech; in no way disrupt-

ing the educational processes of the high school; and thus

established that nondnsruptive speech is a protected right at

a public educational ‘nstitution.

Healy v. James [408 U.S. 169 (1972)] apphed protectlons

of the First Amendment to college students equal to those

apphed to citizens of the local community; the Court stated

that colleges are the “‘marketplace of ideas’ where ‘‘aca-

demic freedom”’ should be protected (p. 180). In Buttney v.
Smiley [281 F. Supp. 280 (D: Colo. 1968)], however, the

court found that activity preventing others from speaking

or participating in institutional business 1s not protected by

the First Amendment: At the same time; speakers cannot
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be denied access to the institutional forum where speech is

permitted unless there is reason to know that the words
uttered will result in disruptive activity by the speakers or
onlookers or create imminent danger to the safety of the
speaker or onlookers [see Stacy v. Williams, 306 F. Supp.
963 (N.D. Miss. 1969)]. Rules may be set governing ““time,
place; and manner” of the speech; but such rules should

not be used to inhibit speech [see Bayless v. Maritime, 430
F.2d 873 (5th Cir. 1970)]. Regulations that go to the content

of speech arc suspect and as a general rule will not be up-
held in court except in the event of disruption or imminent
danger [Papish v. Board of Curators of the University of
Missouri, 410 U.S. 667 (1972)]. o

Healy and other cases are examples of the use of a prior
restraint on speech or the content of school newspapers,

and Hammond v. South Carolina State College [272 F-
Supp. 947 (D. S.C. 1967)] is a classic example of a prior

restraint (Kaplin 1985, p. 319). In that case, a student was
expelled from campus for holding a demonstration without
the president’s prior approval. As is triie historically of
prior restraint, the court held it to be in violation of the
student’s First Amendment rights,. =~

The most frequently cited case involving the editorial

content of a school newspaper is Dickey v. Alabama [273
F. Supp. 613 (M.D: Ala: 1967)], where a stiident editor was

suspended for an editorial that was critical of the governor-
The court found that, while the school was ot obligated to
provide financial support to the student newspaper; the
editor’s freedom of speech would be violated if he were

suspended for the editorial content of the paper.

In the absence of a showing of material disruption; inter-
ference with the rights of others, or that the publication

is obscene, censorship and control of such publications
by college officials is deemed an unwarranted interfer-

ence with protected constitutional rights [Young 1976; p.

5; citing Joyner v. Whiting, 477 F.2d 456 (4th Cir. 1973)1:

_Antonelli v: Hammond [308 F. Supp. 1329 (D. Mass.

1970)] noted that obscenity can be restrained, but the_
courts have set very narrow guidelines that place the bur-
den of proving obscenity squarely on the shoulders of the

institution (see Kaplin 1985, p: 335).

The College, the Constitution, and the Céﬁliler Student
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A key case involving rights of association was Healy v.
James, which considered the denial of an institution’s official
ition of Studeiits for a Democratic Society (SDS).

The mere disagreement of the President with the group’s
philosophy affords rio réason to deny it recognition: As
repugnant as these views miay have been, especially to
one with President James’ responsibility, the mere
expression of them would niot justify the denial of First

Amendment rights. Whether petitioners did in fact advo-
cate a philosophy of *‘destruction’’ thus becomes imma-

terial. The College, acting here as the instrumentality of
the State, may not restrict speech or association simply
because it finds the views expressed by any group to be
abhorrent (p. 175).

The principles established in Healy were followed in a.
number of cases involving organizations advocr .ing homo-
sexual rights [see Gay Students Organization of the Uni-
versity of New Hampshire v. Bonner, 361 F. Supp. 1088
(D. N.H. 1974); aff'd, 509 F.2d 652 (Ist Cir: 1974); Gay

Liberation v. University of Missouri, 558 F.2d 848 (8th Cir.

1977)]. These cases held that failure to recognize such
organizations violated a student’s rights of association and

that recognition could not be withheld based on the group’s
lawful advocacies. S -
" First Amendment issues continued to evolve in the eight-

ies. The next three sections outline the primary litigation of
the decade: rights of association as they affect recognition
of grouips and their use of facilities; rights of association as
they affect the collection and allocation of mandatory stu-

dent activity fees; and the right; under commercial speech
controlling regulatory schemes; to limit solicitation on
campus.
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RECOGNITION OF ST

CAMPUS FACILITIES: First Amendment Boundaries @~

This chapter reviews several rights of association and their
effect on the recognition of religious and gay organizations

and on regulations governing use of facilities.

IDENT ORGANIZATIONS AND USE OF

Distinctions between Public and Private Colleges

The actions of public colleges and universities are consid-
ered state actions, and, because they are considered agents

of government, the institutions are bound to comply with
the First and Fourteenth Amendments. Private colleges

and universities, however, are neither agencies of the state
nor an arm of state government. As suggested in the last
section; numerous legal rulings have held that private insti-
tutions; unlike their public counterparts, are not legally
bound by constitutional standards for the protection of pri-

vate persons and institutions unless strong indications exist
of state control. TR
- The major distinction between private and public col-

leges is that public colleges have both contractual and con-
stitutional relationships, while private colleges have only

contractual relationships with their students (Hollander,
Young; and Gehring 1985).

Recognition of Organizations o
According to the First Amendment, ‘‘Congress shall make
no law . . . abridging the freedom of speech, or of the
press; or the right of the people peaceably to assemble,”
and students have not hesitated during the past decade to

sue college and university administrators who limit or deny

their First Amendment right of association or recognition.
The U.S. Supreme Court ruled in Healy v. Jaries [408
U.S. 169 (1972)] that the First Amendment right of freedom
of association applied to students and, as a corollary, that
official recognition from the college or university was nec-

essary to implement thatright.
In Healy, students at Central Connecticut State College

attempted to organize a local chapter of Students fora
Democratic Se~iety. Following procedures established by
“the college; the students filed the request for official recog-
nition as a campus organization with the Student Affairs
Committee. The committee, while satisfied that the state-
ment of purpose was clear and unobjectionable on its face,
was concerned over the relationship between the local

group and the national SDS organization. In response to
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inquiries, representatives of the proposed organization said
they would not affiliate with any national group and that
their group would remain “‘completely independent’” (Healy
1972, p. 172). The committee ultimately approved the
application and recommended to the president of the col-
lege that the organization be granted official recognition.
The president rejected the committee’s recommendation,

asserting that the organization’s philosophy was at odds with
the college’s commitment to academic freedom and that the
organization would be a disruptive influence on campus. The
Supreme Court rejected the president’s argument:

While the freedom of association is not explicitly set out

in the [First] Amendment, it has long been held to be
implicit in the freedoms of speech, assembly, and peti-_
tion. There can be no doubt that denial of official recog-

nition; without justification, to. college organizations bur-
dens or abridges that associational right (p. 169).

Healy thiss makes it clear that a state college or university
may not restrict speech or association simply because it

finds the views expressed by a group abhorrent (p: 170).
Denial of Benefits of Recognition
To understand the severity of the burden placed on rights

of association by denial of recognition, one must be aware
of the meaning of such recognition. Courts have generally
accepted official recognition of groups to mean that the col-

lege or university *‘acknowledges and sanctions the exis-

tence of”’ the group, not that it necessarily ‘‘approves’

any religious, political, economic; or philosophical position

of the organization. Official recognition usually conveys

various benefits and privileges made available by college

officials only to recognized student groups: These benefits
may include but are not limited to:

P

. The privilege of scheduling campus facilities for
meetings and activities, usually rent free;

. The opportunity to lease a campus post office box;

. The right to request funds from the student activities
fund; . L -

. The privilege of using the school’s name as part of
the organization’s name;

AN, Wi
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The opportunity to use school media;

- The right to post notices and appropriate signs
announcing activities; S
The privilege of being listed in the student handbook
and yearbook; and o

The opportunity to qualify for awards and honors
given to college student organizations (Gibbs 1984,
p. 38).

O

ST

_In the case of the college president’s denial of official

recognition in Healy, the Court found that the organiza-

tion’s ability to participate in the intellectual give and take

of campus debate and to pursue its stated lawful purposes

was limited by denial of access to the customary media for
communicating with the administration; faculty members;
and other students, concluding, *‘Such impediments cannot

be viewed as insubstantial’’ (Healy 1972, p: 181):

Mere Advocacy versus Unlawful Action
While the Court allowed recognition of the SDS; it also—

and equally as important—addressed the issue of justifiable
nonrecognition. It concluded that an association’s activi-
ties need not be tolerated if “'they infringe reasonable cam-
pus rules; interrupt classes, or substantially interfere with

the opportunity of other studerits to obtain an education’®
(Healy 1972, p. 189). This legal position was defined in
more specific terms two years later in Gay Students Orga-
nization of the University of New Hampshire v. Bonner
[367 F. Supp. 1088 (D. N.H. 1973); aff°d; 509 F.2d 652 (st
Cir. 1974)]:

The university may deny or withdvaw all recognitioa of

rights and privileges flowing there, from a student orga-

nization where there is a failure or refusal 1o abide by

reasonable housekeeping rules or there is a demon-
strated danger of violence or disruption of the universi-

1y's educational mission or there has been a violation of
criminal law by organization or by its members at a

Junction sponsored by organization (p. 1088).

The courts do not require colleges and universities to
recognize organizations, but once institiitions elect to sanc-
tion some groups, legal precedent indicates that courts will

university may

not restrict
speech or
association

simply because

it finds the
views

expressed by a

group
abhorrent .
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mandate the recognition of all student groups, providing

three criteria have been met. First; the group must have
complied with all procedural requirements and must agree
to abide by regulations governing time; place, and manner
of speech: Second; the group must not demonstrate a dan-
ger of violence or disruption to the institution’s educational

purpose: Third; neither the organization nor its members
may violate the criminal law during or through a group
function (Gibbs 1979, p. 486).

The Public Forum Doctrine on Campus

Thie public forum doctrine has emerged from the Supreme
Couit’s rulings involving the First Amendment rights of
free speech and association and the equal protection clause
of the Fourteenth Amendment. Broadly defined, a public
foruim “'is a medium enabling people; individually or col-
lectively, to exercise their speech;, association, or petition
rights for the advancement of public beliefs’’ (Bauer 1983,
p. 136). The basic concept of the public forum doctrine is
that freedom of speech guarantees speakers the right to use
public places for expression as well as association. In prac-
tice, the First Amendment guarantees a right for citizens to
use public forums for effectively exercising their rights;
particularly in places traditionally used for speeches and _
association, such as streets and parks. Such rights are sub-
ject to reasonable regulations governing time; place, and
manner if ample alternate channels of communication are

left open [Perry Education Association v. Perry Local Edu-
cators Association; 460 U.S. 37 (1983)].

Issues of primary interest and concern to college admin-
istrators are what constitutes a public forum and what are
reasonable restrictions on time; place, and manner. Courts
have been consistent in viewing college campuses as places
for thought; a forum for the free exchange of ideas. The
student union building; for example; is a public forum,

open to all student groups {Chess v. Widmar; 635 F.2d_
1310 (8th Cir: 1980); aff’'d; Widmar v. Vincent, 454 U.S.
263 (1981)]. o
~ The Supreme Court clearly described the _public forum
doctrine in Police Department v. Mosley [408 U.S. 92
(1972)]:

The First Amendnient means that government may not

grant the use of a forum to people whose views it finds
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acceptable, but deny use io those wishing 1o express less
favored or more controversial views: And it may not

select which issues are worth discussing or debating in
public facilities. There is an ““equality of status in the
field of ideas,"’ and government must afford all points of
view an equal opportunity to be heard. Once a forum is
opened up to assembly or speaking by some groups,
government may not prohibit others from assembling or
speaking on the basis of what they intend to say. Selec-
tive exclusions from a public forum may not be based on

content al:ie, and may not be justified by reference to
content alone (p. 96).
In Grayned v. City of Rockford [408 U.S. 104 (1972)],

the Supreme Court addressed reasonable regulations gov-
erning time, place, and manner, asserting that *‘[tlhe
nature of a place [and] the pattern of its normal activities™
dictate what constitutes “‘reasonable” (p.116).

_ While locations like streets; sidewalks, and parks tradi-
tionally have been held to te public forums because of
their historical association with the broudest scope of First
Amendment activities, other public facilities have achieved
the special status of public forums as a result of their desig-

nation by authorities as a place for exchange of views
among members of the public (Perry Education Associa-

tion v. Perry Local Educaiors Association 1983). Finally,
public facilities that have been created for purposes closely
linked to expression although not for unrestricted public

interchange of ideas have been recognized as *‘semipublic
forums™ (Howarth and Connell 1981, p. 115).

. In summary; the consensus of the courts app=ars to be
that public college campuses fail at least within the cate-
gory of “‘semipublic’’ and thus are subject to the principle
that only non-content-based, reasonable restrictions of

time, place; and manner may be placed on expression
therein (Chess v. Widmar 1986; aff'd, Widmar v. Vincent
1981).

Religious Organizations at Public Colleges

The primary issue involving teligious organizations at pub-
lic colleges is whether a state college or university, which
makes its facilities available for the activities of recognized
student organizations, may close its facilities to a group

desiring to use the ‘‘public’’ facilities for religious discus-

The College, th= Constitution, and the Cornsumer Student

Ld

21



sion and/or worship. The Supreme Court addressed this
quiestion in Widmar v- Vincent [454 U:S. 263 (1981)).

“The Widmar litigation began when Comerstone, a recog:
niized student religious group at the University of Missouri

at Kansas City, was denied continued access to university
facilities. The university had actively encouraged student
organizations; had officially recognized more than 100 such
groups; and had regularly provided facilities for recognized

groups. Cornerstone regularly applied for university space

in which to conduct its meetings and received permission
to use the facilities between 1973 and 1977. In 1977, how-
ever, the university decided to enforce a 1972 ruling by the
Board of Trustees that prohibited the use of university
buildings or grounds *““for purposes of religious Worship or
religious teaching’” (Widmar 1981; p. 272).

The students sued the university; alleging that because
religious worship is constitutionally protected speech,
UMKC’s regulations restricting access to campus facilities
violated their First Amendment rights of free speech and

religion. The university countered that the discriminatory_
language in the challenged regulation was necessary to pre-

vent state support of religion in violation of the establish-

ment clause. The federal district court upheld the univer-
sity, concluding that its restrictive regulation was indeed
appropriate to prevent a breach of the Establishment of
Religion Clause of the First Amendment [Chess v. Wid-
mar, 480 F. Supp. 907 (W.D. Mo. 1979); rev'd, 635 F.2d
1310 (8th Cir: 1980)]. The Court of Appeals reversed the
lower court; finding that UMKC’s policy was an unconsti-
tutional attempt to regulate the content of speech without
showing a compelling justification. .

The Supreme Court upheld the Court of Appeals:

Having created a forum generally open to student

groups, a state university may not practice content-
based exclusion of religious speech when that exclusion
is not narrowly drawn to achieve a state interest in the _

separation of church and state (Widmar v. Vincent 1981,
p- 264).

Thus, the Court directed college and university adminis-

trators to treat religious speech as secular speech in their
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recognition of student organizations and their policies

regarding the use of institutional facilities.

The Establishment Clause

The Supreme Court since 1947 has interpreted the estab-

lishment clause to require that government must not only

avoid giving preference to one religion over another but

also must refrain from directly affecting any religious activ-

ities [Everson v. Board of Education, 330 U.S. 1 (1947)]. It

has not, however, described so definitively the scope of the

boundaries of the establishment clause, vacnllatmg between

a strict mterpretaubn of the clause requmng total separa-

tion of church and state and a more liberal deﬁnmon allow-

ing varying degrees of interplay between the two [Zorach
v. Clauson; 343 U:S: 306 (1952)]:

In Widmar, the university argued that its need to comply

with the establishment clause was a compelling reason and

it was therefore justified in prohibiting Cornerstone from

using the university’s facilities; This posmon pr0v1ded a

different and somewhat unusual twist for the Supreme

Court; in. that the case had characteristics of the establish-

ment, free exercise, and freedom of speech clauses.

The Court acknowledged that UMKC’s interest in com-

ply ing with the establishment clause could be termed

“‘compelling’’ but that a policy of equal access would not

violate the establishment clause: The eourt concluded no

justification existed for the university’ s content-based dis-

crimination because a nondlscnmmatory alternative was

available (Widmar v. Vincent 1981): It apparently reasoned

that when the two clauses collide head on, as they did i in

this case, the establishment clause must bow to the inter-

ests protected by the free exercise clause: Thus, the

Court’s ruling was based on First Amendment guarantees

Colleges and universities may not discriminate qgalnst stu-

dent religious organizations and their access to university

space on the basis of content; absent showing a compellmg

state interest. To do so would be to violate students’ rights

of free speech and association under the First Amendment.

Gay Student Organizations R
Gay student organizations are often the iﬁgstfynrsgplg and

active groups on college campuses today; perhaps in no

other area in recent years have the asserted First Amend-
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ment rights of students clashed so with the will of college
administrators (Stanley 1983-24, p. 398). One of the most

recent rulings involving the recognition of gay student .

organizations on the public college campus is Gay Student
Services v. Texas A&M University [737 F.2d 1317 (5th Cir.

1984)), iti which the U.S: Court of Appeals reversed the

district court’s decision upholding the state university’s
refusal to officially recognize the homosexual student
group. The Court of Appeals’s ruling held that the asserted

justifications for the university’s refusal to recognize the

group were insufficient to justify the infringement of the
group’s First Amendment rights (p: 1318): S

~ Administrators at Texas A&M registered an appeal with
the Supreme Court, but in April 1985 the Court denied

rehearing and dismissed the appeal, stating:

The state-supported university’s refusal to recognize gay
student organization violated the First Amendment; the
district court’s finding of fact that gay student organiza-
tion was fraternal or social organization of type gener-
ally not recognized by university and that state had
interest in preventing certain results that would flow
from recognition were clearly erroneous {105 S.Ct. 1860
(1985)].

' In Student Coalition for Gay Rights v. Austin Peay State
University [477 F. Supp: 1267 (M.D. Tenn. 1979)); adminis-

trators at the university presented several reasons to the

court for ot recognizing a gay student organization: (1).
recognition would give credibility to homosexual behavior

and tend to expand violations of state law prohibiting
homosexual behavior; (2) recognition might lead to.in-

creased personal and psycholosica stres for people trou-
bled about their sexual identity; (3) recognition would not

be consistent with the university’s educational goals; and

(4) administrators were concerned about how the commu-

nity outside the university would react if the coalition were
‘recognized (p- 1269). , L
_ The district court rejected all four arguments, noting that
by its failure to recognize the student group, ‘‘the Univer-

sity created a significant abridgment of their First Amend-
ment rights”’ (p. 1272):
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~Two years later, the Board of Regents of the University

of Oklahoma refused to recognize the Gay Activists Alli-
ance (GAA), using as its justifications that: (1) it had a duty
to ensure that the purposes of recognized groups reflected
prevailing standards in the community; (2) behavior en-

dorsed by GAA violated state law; (3) the university had a

duty to protect the health, welfare, morals, and education

of students; (4) recognition of the group would constitute
endorsement; and (5) members of GAA siiffered no in-
fringement of constitutional rights by the university’s not
recognizing it {Gay Activists Alliance v. Board of Regents
of University of Oklahoma, 638 P.2d 1116 (Okla. 1981)]:

The Oklahoma Supreme Court ruled that the regents had

ations

not met their burden of proof relative to their justific

and that GAA was eiititled to recognition as a university
organization. When the denial of recognition is based on
mere suspicion, unpopularity, and fear of what might occur
and is achieved by state action that burdens rights of asso-
ciation, resulting in the lessening of an organization’s abil-

ity to effectuate legal purposes, guaranteed freedoms have
been violated (p. 1122). I
The courts emphasized, however, that recognition by the

university did not preclude regulation by the university.
Drawing once again from the Healy standard, the cotirts
ruled that reasonable regulations as to time, piace, and _
manner of activity that are not unduly burdensome may be
imposed equally upon all university student organizations:
Woed v: Davison [351 F. Supp. 543 (N.D. Ga. 1972)]
involved the University of Georgia’s denial of sckool facili-

ties for a conference and darice by a : student group called
the Committee on Gay Education. The district court found
that university officials had violated the students’ First

Amendment rights of assembly and association by denying

them use of facilities open to all recognized campus organi-
zations. After discussing the merits of the case; the court

established three possible grounds upon which denial of
use oi campus facilities might be based: (1) the group’s

refusal to abide by reasonable college regulations; (2) dein-
onstrated danger of violence or disrupti:in at the meeting;
and (3) a potential violation of state or federal law by the
meeting itself. (For example, a meeting that contemplated

criminal activity would be a basis for denial.)
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_ Each of these'grounds requires evidence to support an
institution’s denial of the organization’s use. The court
made explicit the ﬁij@@(@@ity’&,rééﬁdﬁsibﬂity following such

a denial, however, requiring the university: (1) to give _

notice to the requesting organization within a reasonable

time before the date planned for the activity, stating the
grounds for denial; (2) to provide the organization an

opportunity to eliminate the bases of denial if the irregular-

ity can be cured; and (3) to give the organiza ganization an oppor-
tunity to respond to the grounds for denial, that is, some
reasonable opportunity for the organization to meet the

university’s contentions. No requirement exists that this
procedure consists of a ‘full-blown’” adversary proceed-
ing: The court noted that; should a basis of denial arise
after approval, the university need not sit idly by and wait
but may take steps to curtail violence, disruption, criminal
activity; or conduct proscribed by applicable university
rules and regulations (Wood v. Davison 1972, pp. 555-57).

In summary, the Wood court succinctly stated the
dilemma of adninistrators; at least in the public sector, vis-
a-vis their treatment of homosexual groups:

University presidents have the unenviable position of
trying to maintain a precarious balance between the
rights of members of the academic community and the
wishes of the taxpayers and alumni who support that
community. Nevertheless, it is not the prerogative of
college officials to impose their own preconceived
notions and ideals on the campus by choosing among
proposed organizations, providing access to some and
denying a forum to those with which they do not agree
. 549).

Gay Student Organizations at Private Colleges

In the continuation of a six-year-old gay rights case, a
three-judge panel of the District of Columbia’s Court of
Appeals reversed a trial court’s ruling and ordered Georg-
town University to grant official recognition to two orgar:i-

zations for homosexual students [Gay Rights Coalition v.
Georgetown University, 496 A.2d 567 (D-C: Cir. 1985));

Citing the Supreme Court’s 1983 mandate in Bob Jones
University v. United States [461 U.S. 574 (1983)), the D.C.

court ruled that the District’s 1977 Human Rights Act
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established an *‘overriding governmental interest”’ in end-

ing discrimination against homosexuals that is a sufficiently
strong public policy to justify some infringement on the
Jesuit university’s religious freedom: (In the Bob Jones rul-
ing, the university lost its federal tax exemption because a
ban on interracial dating was found to violate federal laws

aimed at preventing racial discrimination, which was
viewed as 4 significant national public policy)
_ The full District of Columbia Court of Appeals vacated

the Georgetown University decision and docketed the case
for review [Gay Rights Coalition v. Georgetown University
[496 A.2d 587 (D.C. Cir. 1985)]. Lawyers representing both
Georgetown University and the two student groups pre-
sented competing arguments to the D.C. Court of Appeals
in October 1985 (Chronicle of Higher Education 23 Octo-

ber 1985), but as of publication of this monograph, the
Court of Appeals had not handed down its decision: What-

ever and whenever the ruling is determined, both sides

indicate that the case will eventually be appealed to the
Supreme Court.

Healy establishied that rights of association identified as
part of the First Amendment apply to institutions and poii-

cies regulating student organizations. Institutions cannot

deny or restrict speech or association simply because they

find an organization’s views abhorrent. The rationale for

this position is partly the result of the courts’ view that
official recognition is nothing more than acknowledgment
of the existence of the group and does niot connote ap-
proval of.the ideas or positions espoused by the group.
Benefits accrued by recognition allow the group to partici-
pate in the intellectual give and take of an institution whose
espoused purpose is to promote academic freedom. Once
an institution recognizes an organization, it must award
recognition free from bias based on the political, religious,
or philosophical views of the organization.

Recognition can be withheld, however, from groups that
are disruptive or violent or have committed a criminal
offense: The burden of proof is on the institution to show

than any of these rationales exist.
Denial of recognition to organizations that advocate the

repeal of criminal statutes but do not commiit criminal acts
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is not a constitutionally acceptable rationale. Cases involv-

ing gay organizations are exampies the courts have consis-

tently upheld their right to recognition at public institu-

tions. In private institutions, local statutes prohibiting dis-

crimination based on sexual préference have been used to

argue that 2 pubhc policy would require private institutions

to recognize gay organizations. This lmgatwn, following

the arguments in the Bob Jones case; is working its way
through the court system.

Finally, two cases raised questions concermng institu-

tional policies denymg rehglous organizations access to

facilities based on provisions for separation of church and

state in state constitutions and the establishment clause of

the First Amendment. The courts found that the equal _
access policy of aliowmg groups recognition and use of

facilities regardless of positions advocated struck a delicate

balance among the freedom of association, free exercise,

and establishment clauses of the First Amendment.
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COLLECTION AND ALLOCATION OF MANDATORY

Assessing mandatory student activity fees to students has

become common practice at colleges and universities.
Though o legal challenge to the practice has yet reached
the Supreme Court; lower court rulings have held that
charging such mandatory fees is constitutional. The rulings
from litigation involving such fees and those from analo-
gous cases in noneduicational areas have answered few im-
portant constitutional questions, however. Does the Con-
stitution limit how the funds may be used? Does the use of

these funds affect kow a college or university may collect the
fees? And conversely, can certain methods of collection
run contrary to constitutional limits on the use of the funds?
__As the frequency and variety of students’ attacks on the
nature of mandatory fees increase, the difficult task re-
mains for college and university administrators to assimi-
late what guidance the courts have given and formulate

legal and equitable policies concerning the collection and
allocation of mandatory student activity fees.
The courts cite several parallel cases involving manda-

tory dues for trade unions when ruling on mandatory stu-
dent activity fees. Teachers who were not members of a
teachers union, for example, were required to pay a ser-

vice charge equal to union dues {Abood v. Detroit Board of
Education, 431 U.S. 209 (1977)], but the Supreme Court
approved only that portion of the assessment ‘“‘used to
finance expenditures by the union for the purposes of col-

lective bargaining, contract administration; and grievance

adjustment’’ (p. 209). The union could not exact fees for
political purposes from anyone who objected to its goals.
The constitutional basis for. this ruling is that a corollary of
the First Amendment right to associate is the right not to
associate. The fact that the appellants were compelled to
make; rather than prohibited from making, contributions
for political purposes works no less an infringement of
their constitutional rights (p. 210). @~

The Seventh Circuit Court expanded thié Abood ruling
by scrutinizing not only the legal use of mandatory fees but
the methods of their collection as well [Perry v. Local
Lodge 2569 of the International Association of Machinists
and Aerospace Workers, 708 F.2d 1258 (7th Cir. 1983)).
Even though a refund system allowed reimbursement to
individual members who objected to certain uses of manda-

tory fees; the court held that such a union refund system
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was inadequate to protect members’ First Amendment

rights not to be coerced into financing the union’s pohtleai

objectives;
While the Abood and Perry rulmgs make clear that First
Amendment rights cannot be violated by the imposition of

mandatory fees despite the method of their collection;,

these cases provide little information as to what analysis.
the courts employ when determining precisely when such a
right has been violated. In Lindenbaum v. City of Philadel-
phia [584 F. Supp. 1190 (E.D. Pa. 1984)]; where elty erm-

ployees claimed they were denied increases in pensions.

because they chose not to join a union, the district court
explained the analysis used:

Government distinctions between persons similarly situ-
ated are constitutionally permxssxble 1f they are shown fo
policy; those distinctions based on a *‘suspect classifica-
tion’’ or substantially impinging upon ‘‘fundamental
rights’’ cannot pass constitutional muster unless they
satisfy substantially stricter scrutiny than mere rational-
ity (ii; 1197).

payment of union dues isa “suspect elasslﬁcatlon” that
must be substantiated by a eompellmg govemmental inter-
est. The equal protection clause is the umbrella that places
the differential treatment violating the First Amendment _
freedom of association clause under scrutiny; this test will
be applied in other cases involving mandatory fees.

Allocation and Use of Mandatory Fees

Mandatory student aetmty fees are distributed to student
groups and orgamzatlons in several ways. In 60 percent of
schools surveyed in one recent study, student govemment
associations have primary authority for appropriation,
while in ar.other 30 percent, an institutional official or - body
has the primary authority (Meaborn, Suddick, and Gibbs

1985). In those igstititions where students have primary

responsibility; ifiternal' stablished guidelines are often

used for assistance, thus ensuiring that mstltutlonal admin-

istrators assume at least an indirect role in the process.

Courts have suppoited administrators’ involvement by
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recognizing the university’s power to intervene to the point
of being able to prohibit or direct the use of certain funds
allocated by the student govemnment association [see Mary-
land Public Interest Research Group v. Elkins, 565 F-2d

864 (4th Cir. 1978); cert. denied, 435 U.S. 1008 (1978)].

_ The funds generated by mandatory student fees may be
distributed on a prorated basis according to various student
groups’ requests, line items in the budget, assessment of
need, or a formula for distribution. College administrators
have broad power to intervene in the allocation of funds—
to the extent of being able to insist that a student organiza-
tion include a specific itém in its budget. In Associated Stu-
dents, San Jose State University v. Trustees of California
State Universities and Colleges [128 Cal. Rptr. 601 (Cat.
Ct. App. 1976)], for example, where the student govern-
ment association omitted athletic grants-in-aid from its bud-
get, the court ruled that *‘a state university or college presi-
dent may reject a student body organization’s budget or
financial program when he reasonably concludes that it is not
in conformity with the policy of the campus”’ (p. 601).

__ Despite the numerous methods used to allocate fees;
these methods of appropriation have not themselves played
a significant role in court challenges to the assessment of
student fees. Litigation has focused almost exclusively on
use of the fees, with the methods of their allocation having
little or no bearing on the courts’ ultimate rulings.

Religious objections S
One category of challenges to student fees has alleged that

certain uses of the mandatory fees violate students’ First

Amendment rights to freedom of religion. In Erzinger v.
Regents of the University of California [187 Cal. Rptr. 164
(Cal: Ct: App. 1982)], for example, the objectinig students

charged that the university had infringed upon their First
Amendment rights to free exercise of religion by exacting
from them a fee used to pay for abortion counseling, abor-
tion referral, and abortions. The California appellate court
ruled that, to be exempt from paying that portion of the fee
so used, the students had to *‘allege and prove the univer-
sity coerced their religious beliefs or unreasonably inter-
fered with their practice of religion’ (p. 164). The students
failed to provide sach proof, as their payment of the fee

neither prevented them from expressing their own views
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agamst abortion nor forced them to endorse abortlons In

recognizing the regents’ wide discretion over internal mat-

ters, the court held that it was not important that the pri-

mary focus of the program was the students’ health and fot

their education, as *‘the Regents have the legal authority to

assess mandatory student fees and utilize those fees for the

benefit of its student population, even When those fees are

not used directly to support the cost of specific education
programs or services” (p. 164).

While not yet the subject of actual lmgatxon, other ex-
penditures of fees that elicit complaints based on religion
include the purchase of alcohol for student social functions

and ‘payments to rock groups | for campus perfonnances It
and exercise minimal scrutiny over suich use of fees, pro-
hibiting them only when they coerce certain beliefs or _
interfere with personal religious choices and practices. Pur-
chasing alcohol, for example; does not prevent students
from abstaining from its consumption or expressing their
views against its use.

Poittwal ob]ectwns

tory student fees is pohtlcally orierited, with the offended
students claiming violations of constltutlonally protected
freedoms to associate; speak; and express themselves. In
this area too the courts have deferred to administrative dis-
cretion, but scrutiny of possible violations of constitutional
rights is helghtened compared to that applied to religious
obJectlons Just as in the cases involving challenges to fees
exacted in nonschool settings, the courts tend to engage in
a constitutional balancing act, weighing the college’s or
university’s interests in the use of the fees with students’
First Amendment rights.

One of the earliest legal rulmgs to mstltute t‘ie bmancmg
test was Veed v. Schwarizkopf [353 F. Supp. 149 (D Neb:
1973); aff d mem., 478 F.2d 1407 (8th Cir. 1973); cert. _
denied, 414 U.S. 1135 (1974)], where mandatory student
activity fees were used to fund the student newspaper, stu-
dent government, and a guest speakers program. Iljefcpfm-
plaining student argued that requmng him to pay a fee to
subsidize programs that advanced views he found repug-
naiit effectively forced him to become associated with
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those views, in violation of his First Amendment nghts
The sunple, clearcut ratnonale for the court 'S rejectlon of

over the use of funds and thus was not advancmg any par-
ticular view. The court also held that the university's edu-

catlonal program extended beyond the classroom, func-
tioning to provide students with ‘‘a broad range of ideas in

a variety of contexts”’ (p. 153).
The Veed court’s rulmg provided the foundation for the

balancmg test important in later decisions. While the court

generally approved the university’s nght to impose manda-

tory fees, it made clear that such power is not unlimited.

The institution’s exactmg and use of the monies cannot be

arbitrary, cannot impose acceptance or practice of repug-

nant religious, polmcal ‘or personal views, or cannot chill

students exerCISe ofa constltutlonal nght (p 149)

in Good v: Associated Students, University of Washmgton

[542 P:2d 762 (Wash: 1975)], where the Supreme Court of

Washingtor: addressed the comparable funding of a student

government association:

If we allow mandatory financial support to be un-

checked, the plaintiff’s rights may be meaningless. On

the other hand, if we allow dissenters to withhold the

minimal financial contri’ jSutions required, we would per-

mit a possible minority view to destroy or cripple a valu-

able learning adjunct of university life (p. 768).

The court, depicting the umversnty das an arena Where con-

flicting ideas meet, ultimately approved the use of the man-

datory fees when such use is lawful and *‘not the vehicle

for the proxaotion of one particular viewpoint’’ (p. 763). A

university can exact the fees even from students who

oppose certain uses of the funds; regardless of their rea-

sons: Those students cannot be compelled, however, to

join an organization that ‘‘purports to represent all the stu-
dents at the university’’ (p: 768):

. While these rulings havq generally provided the balanc-

ing test used in scrutinizing uses of mandatory feesr for vio-

lations of constitutional rights, they do not show exactly

how use of the fee is analyzed. These cases have merely

set forth the test to be used and stated the result. They do
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not explaln how the test is used nor why a constitutional
right is violated in one situation and not in another, thus
giving little guidance to college administrators facing imme-
diate or prospective problemis.

Methods of Collection )
Student activity fees are collected through several dnft' rent
mechanisms. The most basic method is the standard, man-
datory fee assessment; where each student must pay the
activity fee along with tuition. No exceptions are made:
The fees are simply a fact of student life. This form of col-
lection is least protective of an individual’s constitutional
rights; but it is proper to the extent that it supports a broad
forum of ideas; thus not promoting or hindering expression
of any particular view. Because college and university offi-
cials have more control over the standard assessment,
courts might tend to accord greater deference to the uni-
versity’s judgment that the funds support such a forum.

At the other éxtreme of methliods of collection is the
optional, check-off system, where the student must act
affirmatively to initiate contributions to student groups,
usually by checking a box on a form to indicate that he
wishes the fee to be assessed. This system offers the great-
est degree of protection to the student’s constitutional
rights; as he or she may choose which student groups to
support.

Sommevihere between these two extremes are the reverse
check-off and refunid systems, where the student must act
afﬁrmatlvely not to pay activity fees. Under the refund sys-
tem, the fee is mandatory and automatically assessed, but
the money is returnied if—and only if—the student re-
quiests a refund. A refundable mandatory fee gives the dis-
§éiiti’xig student some protection, but it allows the group

that the student opposes to use the money for a period of

time and requires the individual to ask for the refund. The

reverse check-off system is like the refund system in that it

requires action not to pay, but it affords greater constitu-

tional protection because the student has the chance to

refiise the assessmeiit at the outset, before the fees are

ever charged to the student’s account. Thus; by checking

off the appropriate form, a student who finds a particular

group or its policies distasteful may choose not to give that

group even temporary use of the collected money. The

50



reverse check-off system has met with approval in several

courts; including the Sixth Circuit Court of A, peals [Ken-
tucky Educators Public Affairs Council v. Kentucky Regis-
try of Election Finance, 677 F.2d 1125 (6th Cir. 1982)).
One major question surrounding the various collection
systems is whether; once a student raises a complaint
about uses of certain fees; the method of collection will

make a difference in the amount of scrutiny the courts use.
Stanley v. McGrath [719 F.2d 279 (8th Cir. 1983)] is useful

in trying to predict what the courts will ultimately decide

on this question and on the more general issue of the con-
stitutionality of the various collection schemes per se. In )

Stanley, public complaints over the contents of an issue of

the school newspaper motivated university officials to

change the method of the paper’s funding from a manda-
tory fee exacted from all students to a refund system. The
paper’s editors brought suit, claiming the action adversely
affected publication and violated their First Amendment
rights. The Eighth Circuit reversed the district court’s dis-
missal of the complaint; holding that the change in the
method of funding had a chilling effect upon the newspaper
and was thus unconstitutional: The court pointed to the
fact that newspapers in other branches of the university did

not suffer similar changes in funding, thus making the insti-
tution’s actions purely punitive. S

_ The Stanley ruling may be equally as important for what
it does not say. The circuit court neither affirmed nor
denied the district court’s statement of the legal principle

that it is constitutionally permissible for an institution to
establish a fee refund system out of concern for the rights
of opposing students not to fund views with which they

disagree. Rather, it merely assumes *‘for present purposes

that this is a constitutionally permissible motivation”’

(p. 283). . - , -
_The Stanley court did not address the important question

of how collection systems interact with use and aliocation

of fees.

In fact, svudents may have a First Amendment right not
10 be forced to buy a newspaper with which they dis-
agree. Certainly a state could not pass a law requiring
its residents to buy a particular newspaper; or any news-
paper, for that matter (citing Abood). On the other
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hand, the University may be within its rights_in treating _
the Daily as a kind of bulletin board containing notices it
wants students to see. It cannot make the students read
a bulletin board, but it can buy one with compulsory stu-
dent fees. We express no view on these questions
{emphasis added] (p. 283).

In refusing to express a view; the court does just that. It is
clear, for instance, that the constitutional balancing test is
still being used—and sti'l being used without explanation
as tohow.

_ Thus, Stanley estabhshes that a reﬁmd system may not
be used as a subterfuge to aid an institution in avoiding its
constitutional responsibilities (Morton 1985). This holding,
in conjunction with the previous quotation, implies that it
is questionable at best that a refund system attached to an
otherwise impermissible fee will make it suddenly permis-
sible. Though the court does not express an opinion on this
issue; it can be inferred that the collection scheme used
réally does not matter. If the fee and/or its use is itself
jij’dgéd ijiicoiisntundiiél th’r’o’ijgh’ the bﬁlancing test chang-

The Galda Saga Thie Latest View

The most recent and widely publlclzed legal ruling on the

subject of mandatory student fees is the second Third Cir-
cuit appeal of Galda v. Rutgers [589 F. Supp. 479 (D. N.J.

1984); rev’d and remanded, 722 F.2d 1060 (3rd Cir. 1985)].
[See also Galda v. Bloustein, 686 F.2d 159 (3ird Cir. 1982). 1
Several Rutgers students claimed that a mandatory fee the
university had imposed on themi for the specific purpose of
supporting the New Jersey Public Interest Research Group
(PIRG), a grouip whose aims and views the students op-_
posed, was an infringement of their First Amendmient rights.
PIRG is an outside lobbying group, mdependent of the
university, that though nonpartisan actively advocates

social change by lobbying for such politically hot items as
ERA and a freeze on nuclear weapons. At Rutgers PIRG

was funded through a neutral funding mechanism rather

than through the traditional mandatory fee because it was

fiot an on-campus organization. Under this funding mecha-

nism, if the university administration approved the organi-

zation’s ‘‘concept plan,” the plan would be put to a vote of
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the student population at each Rutgers campus. If 25 per-

cent plus one of the student body were to vote to fund the

group, a fee would be mandatorily exacted from all stu-

dents. Students obJectmg to the collection and use of the

fee could then request a refund: PIRG’s concept plgm

received the requxsxte university and student support in
each of three successive years:
In the initial litigation; the district court upheld dlstnbu-

tion of the fees to PIRG on the basis of the refund system

which it found to adequately protect students’ constitu-

tional rights. On appeal, the Third Circuit reversed the dis-

trict court; ruling that the refund system did not provide

adequate protection of students’ rights; and remanded the

case to the lower court for determination of whether the

allocation of fees to PIRG did indeed violate the objecting

students’ First Amendment rights. Upon remand, the dis-
trict court; through extensive findings of fact; determmed
that distribution of mandatory student fees to PIRG was

constitutionally permissible, because PIRG’s activities at
Rutgers had a ‘‘very substantial educational component’
that enhanced ‘‘the educational opportunitics zvailable at
that university’’ (Galda 1984, p. 496).

_ In its second appeal, the most recent installment of the
Galda saga, the Third Circuit reversed the district court,
finding its decision clearly erroneous and the use of the
fees to support PIRG unconstitutional. This ruling appears
limited in that it applies only to ‘‘outside,” off-campus
organizations and ‘‘neutral funding’’ mechanisms: Indeed:

. we do not enter the controversy on whether a given
campus organization may participate in the general
activities fee despite the objections of some who are
required to contribute to that fund. . . . The qaestton
here is limited to . . . an mdependent outs:de organiza-
tion . .. [emphéﬁs added] (Galda 1985; p. 1066).

Even though the legal holding is limited, the court’s analy-
sis is similar to that in earlier cases involving mandatory
fees and gives the most telling hints as to how other courts
will analyze cases concerning mandatory fees and on-
campus groups.

The Third Circuit used a two-tier approach to determine
that use of mandatory though refundable fees to fund PIRG
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is unconstitutional. First; the court ruled that the district
court incorrectly found PIRG to serve a substantial e
tional function. The group’s activities were only in
tally related to such educational purposes, and the court

eoneludeiPIRG’s  primary function was polmcal not edu-

the,sa.m,e cdj;eahonal functions PIRG was ela.lm;ng to fulfill
indirectly. Thus, the court held that ‘. . . the educational
component [of PIRG] cannot obscure the underlying sub-
stance of the plaintiffs’ complairit that they were compelled
to finance a political entity whose [primary] function is to
attain certain fixed ideological objectives’’ (Galda 1985,

p. 1069).  _

Second, the court found that the university did not meet
the “heavy biirden’’ of démoiistrating a compelling state
interest in supporting PIRG, which would override the
eomplauung students Flrst Amendment nghts Rather, the
fication for ﬁiii;dxijg PIRG coiild be gamed by other means.

The recent Galda decision thus cautions that the primary
purpose of a group funded by mandatory fees must be edu-
canonal and that ovemdmg eompelhng state mterests

some extent. The ruling likewise indicates that funding to
independent, off-campus groups will be treated with much
greater scrutiny than funding to on-campus organizations.
The Galda opinion also sheds some light on the prob-
lems surrouriding choice of collection systems. It treats as
highly suspect Rutgers’s “‘neutral funding” mechanism,
becatise such a system is directed at one group alone:

Generally, when an activity fund comes into exister:ce,
all student groups on campus are free fc compete for a
fair share. That is not the situation here where the man-
dated contribution is earmarked for only one organiza-
tioni. . . . The objection to fundzng an outside entity
through ihe “neutral funding’’ procedure is that the
result achieved is not neutral and does not achieve equal
access (Galda 1985, p. 1071).

In addition, the Third Circuit rejected the refund system

as providing minimal protection of constitutional rights:

The court seemed to support, although through its non-
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