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lesidents snd fotential residents. as well as their families. friends.
and advocates. are vitaiiy interested in the quaiity of care that is
available in our nation's ﬁﬁrsiﬁi homes. So. too. is the 3enera1 §ﬁh1ic
ls s reflection of that lesitimate concern by society. we have devised a
vsriety of 1e;a1 rules and processes to assess and ensure that the qualitv
of care provided in nursins homes satisfies an scceptabie level.

The ﬁerﬁisiéeness of iEEai E&gﬁiaciaa affects administrators and
professional steff working within nursing homes perhaps even more
extensively than it influences other types of health care providers. While
nost applieeble legal issues are hasieslly generic to the entire heaith care
sphere. there are certain unique characterictics of hoth nnrsing homes and
their residents that may hsve an impsct oZ respective legal rights and
duties. lursins homes are health care institutions. but they are aiso total
tiving institutions with other functions as well. Most of the persons who
reside in nursing homes are seriously compromised by physical or mental
disabilities, and the strong trend is toward an older and sicker nursing
home population. These factors complicate the way that the law iaiiﬁéé the

éaistiaﬁéﬁii between hﬁrsiﬁi hoﬁé resident. and others. and the manner in

“teaching nursing home". Nursing home affiliation with health professions
education programs may range in complexity and formality from an occasional

Visit by & medical student or & medical resident in & mai, comminity-based

facility to highly orsanized coilsborative research projects invoiving
sisnificant medical interventions with iar;e numbers of human suhjects.
Among the many possihle lesal issues iﬁﬁiicated by such affiliations and

associated activities are: informed consent for research iirtici;ation and

EKC *@M{;&iﬁw A\L;; SR S : 3
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for treetment by ttudents ond post;raduate trainees, thé need for an
Institutional leview Board if either the nursin; ﬁome or the affillated
sducstional institution conducts human iﬁijeét research sbonsﬁrei in any
part by federal money, maintaining scceptable standards of care by all

iiééiéiséaéé and Eéﬁieiﬁeﬁt shared ii Bi’itj for substandard care, and
confidéntiality Becauge the “teaching nursing home” phenomenon has
ﬂeveiopea in earnest oniy recentiy, tittle apecific substantive law has been
fbrged yet in this area. lbﬂetheless. certain precautionary legal measures
are advisable, and recommendations in this regard have been laid out
elsevhere (Kapp, 1984):

This chapter begins with a general overview of nursing home law. This
is followed by specifié attention first to the matter of residents’ rights
and then to the question of decisionmaking for nursins home residents
?iﬁilii; some modest speculation about the future of ﬁﬁrsiﬁé home law is
offered.

OVERVIEW OF NURSIHG HOME LAW

Sources of Nucsin: Home Law
Legsl regulation of nursing homes derives from a variety of sources
iériiaiéi* iéﬁij* We utilize for this purpose state iieeﬁsure statﬁtes Eh&
reiﬁbursement (primarily !*dicare and Eedicaid§ certifié&tiBﬁ EEEBiEEEeﬁts
and surveys of both state and federal government (20 Code of Federal
Resulations Part 405). Pacilities seek i6iﬁﬁt§r§ EBfﬁE 3; accreditation

from private a;encies such as the Joint commission on Aecreditation of

Hnspitals (Jbint 06mm13siou of Accreditation of uospitals, 1986), whose

industry standards. Internal and external utilization and quality assurance

R Rl e SR



4hwnes and their ataffs have cmersed ln the last few years (Hamme. 1986)

Finally, and of growing importance in the long term care setting (Kapp,
1986; Xapp; 1987); there is the professional liability or malpractice
claim. This is the individual civil lawsuit Sroﬁéni‘ti or for an individual
nursing home resident against one or a combination of institutionsl or
individual ﬁroviders

Tﬁeories of Liaﬁilit!

The overﬁhelming majority of cases alleging nursing home urongdoing
fall on the civil (as opposed to criminali side of the law: There are three

prxmary areas of potential clvil liability for nursins home malpractice
(Douslas. Peinberg. Jacobson. et al ’ lééil (1) Failure to obtain effecti;e
consent before intervening in the life of a resident; (2) breach or
violation ¢f a contract or promise; and (3) the rencering of substandard,
poor qualiti rééi&ent care. iltﬁoﬁiﬁ these three 1&&31 tﬁeories are
anoiyticaily distinct (that is, any one by itself may support a successful
npiproctice claim if properly cuﬁstantiateﬂi. in actual practice.
allegati@us regardin; two or more of these 3rounds are frequently cited in
coubination by the plaintiff in the complaint against the cnregtver
The lezoi implications of informed consent are mentioned later in this
hispter. We focus in this section, tnéréfore; oh the iegal principles
curroundins nalpractice lawsuits that are ;rounded on a claim of aubstandard
care (ihich is the baéia for ibst rééiaent claiﬁs§ of breach of iréﬁiéé;
civil lawsuit predicated on the violation of s some duty arisins from a
source other thaara pronise is called tort A tort may be either an
intentionally couudtted or an unintentional accidental wrons The mbst

common sorts of intentional torts in the nursing home environment are fraud




r-

& 5

iﬁi-%ﬁétéﬁi; the latter term refercing to the unconsented-to offensive
touchin; of another person Nost tort complaints in the health care arens.
though, rely on clsims of unintentionsl, sccidental misdeeds, or negligence.
In a typical malpractice lawsuit based on allegations of substandard
care, the plaintiff must prove each of four elements in order for
professional liability to be found (Kimg, 1986). Failure to establish any
one of these defeats the pisintiff;s entire claim. The four elements are:

(1) Duty; (2) Breach or Violation of that duty. (3) Damage or Injury. and
(ii Causation: A helpful pneumonic device for remembering these elements is
the Lﬁﬁ of D cubed::A Déreliction of Duty mist Directiy Damage

A nursing home's duties toward residents derive from two separate
sources: (1) the fiduciary or trust nature of the provider?resident
reiatiénship; whicﬁ stves rise tc the tort liaﬁility just discussed. and (2)
promises made by the nursing home directly to the residEﬁt; to the

resident's representative (such as a family member or agency sponsor). or to

some eﬁher third party (such as a state uedicsid agency) where the resident

A Iegaiiy enforceable promxse may be either express or implied in
express promise is one that has been put into words, either written or
oral: #n implied promise is one that may be indirectly; but logically and
reasonably, inferred by the resident based on the nursing home's words or
actions (Chapman, 1982).

In iisaitis esre g;ae;;n;; inséi: express ﬁmse lawsuits have involved

methods; or professional participants in that pstient's care. Such matters
are beyond the sbsolite control of the provider, snd therefore guarantees

concerning such matters should never be conveyed, and certainly never put in




weitiag. Laveuits Sesnd on Chass Expes of promiie have bemn care dn th

homes (Brown, 1985; Harris; 1986; Leonard. 1982). as well as in
aﬂvertisements and distributed informational ana promotionai &Eéiiaié.
provide the aggrieved resident with a fertile source of potential breach of
contract claims.

t number of implied promises may be teased out of n’ny health care
providerlpatient relationship. uost important, and aluays present is the
provider’s implied promise or warranty o use due or reasonable care under
the circumstances in rendering services to the patient (irown. i97§. Regan,
19;9);

siﬁiitaﬁeoﬁsii; In other words. e piaintiff may plead (make formal
accus-tions of) malpractice ex delicto (based on the wrong) or ex contractu
(based on the promise). or both:

Pessonak vieariouk a

A varisty of partiss form a variety of relationships with nursing hone

residents. and eonsequently owe certain res: -ponsibilities to those residents

for Which the parties may be held 1egaiiy liable. 'rhese parties may

include: (1) ;lpioyees or volunteers of the nursing home, (2) soverning

board nembers (Bird. 1983), (3) physicians and other indepen&ent heaith

., podiatrists and dentists) with admitting and/or

professionals (e.
trestment privileges in the facility, (4) laborstories, pharmacies, and

other independent corporations with which the nursing home contracts for

ety 3 R0 "
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$ouds and services; (5) students who are placed within the nursing home for
lesrning experiences, and (6) the mutsing home itself.

In a melpractice lawsuit initiated by or on behalf of s resident; it is
conceivable that any or all of these piriiei ﬁigﬁi ond up %éiﬁi named as

defendants {either by the plaintiff in the original complaint or by the

brisiﬁni defendants in @ cross-complaint): In this ébntéii. a party may be
exposed to potential liability, depending on the facts, either (1)
personally; (2) vicariously; or (3) corporately:

Personal lisbility is the doctrine that holds sn individual responsible
for what he or she personally does or does not do. Each of us may be held

accountable for our own acis or omissions. For example, a physician who

prescribes the wrong drug or dosage for a resident may be found personally

liable for that wrongful act (assuming chat it directly resulted in injury).

In addition to (not in place of) claims that may arise from an

individual’s personal conduct, that individual's supervisors snd the nursing

home itself may also face vicarious liability for the individual's

misconduct. Under the principles of “agency,” which is the psrt of contract

law that embodies the concept of "master” (employer, supervisor, principal)

iad “ageat” (emplojes suparviss, agent), & “master is Givilly iisble for
iﬁéuriéé to the person or irﬁiériy of third persons occasioned %i the
tortious negligence of a “servant” that occurred within the scope of that
"gervant’s” employment or responsibilities. This doctrine is referred to as
~respondeat superior.”

The vicarious liability doctrine applies with full force in the heelin
care context generally (King, 1986; Richards and Rathbun, 1983), and

regarding nursing homes particularly (Goldberg; 1983): Hence, if an agent
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or “servent” commits a tortious act or omission in the course of performing

isslsnid duties, the fieility itself nay he hela liable.

iespondeat -uperior, althou;h no-fault fron the sooervisor 's and

taeilitj 's vantise point, is not exclusively 8 forﬁ of itfiét or i%iéiééé
liahility, since some substandard conduct by a subordinate is éeioisite in

order to sctivate the lisbility of the supetvisor or faciliti

Speeifically, 8 supervisins health care professional or institution may not
be held 1533115 lisble for the misdeeds of s iﬁhoriihate unless a jﬁry finds
as & matter of fact that the subordinste rendered negligent care that
proximately caused a resident to suffer compensable injuries.

Henee, the ﬁursins home, as a largeéscale employf* and prineipal, mnst

properly supervise the aetivities of its employees and sgents: With regard

to its staff the nursin; home assumes a legal duty to provide adequate

traiﬁiﬁi and éﬁierviiioﬁ The need to hire and train a qualified staff and

maintain a program of monitorin; performnnce cannot be overstated This
need extends to hoth professional staff end to non—professional employees,

as iaﬁg as iﬁé; 55{-?63 (ii does Giiiﬁaiii éiisi-’isﬁé who works in a nursing

Vicarious liaBility is eitié& a "derivative” form of liability, becsuse

it derives from and depenﬂs on the relationship hetween the party in the
superior position anﬂ the sﬂbord.nate who was personally at fault. In

addition to legsl exposure under the viearious liability doetrine, a health

care facility such as a unrsins homeé may also be held 1e;ally tiable to a

ati t dire etlz that is;, based on its own relationship to the resident. A



nursing home’s own dirséi lability to an injured resident rests on the

theory of corporate or instit tutionsi 1iebility (Frantz; 1978; stidsen.

1971).

8 variety of speeifie duties. The basie eetegories into whieh these

| é

S fati inelude (Peters end Peraino. 1984 Southwick. 1978)

?.K

1. The duty to prOperly msintsin buildings and grounds in a ssfe

eondition.

5; The duty te preperly purchase snd meintein ‘equipment, supplies,

medication, and food.

5: tﬁe duty to deveiop and impiement appropriate written institutional

policies reisriing resident ssféti.

a. Tﬁe duty to carefuiiy screen, trein. monitor. end supervise

faeility employees. volunteers. and students.

5; The duty to eerefuiiy sereen. monitor. and supervise independent
eontracters aith Hhem the nursin; heme has a business relatienship. ubst

notable as meﬁbers of this entesory are privete pﬁysieitns with admitting

and treetin; medical staff privileges at the nursins home. (Of course,

part-time basis; expose their employing institution to vicarious liability

under respendeat superior)

This last type of duty is the most ensiiengius for a nnrsing home to
properly fulfill. It encompass, at the least, (a) a dut§ to determine the

professional eompetenee and character of a p physieian before grentins stsff

priviteses' (b) 8 duty to evelnete the eentinuins professional eompetenee

and perfornanee adequaey of a physieian before the periodic renewsl of

o - -
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privileges; and (c) the duty to conduct ongoing assessments of their
physicians® competence and perfornnnce (Goldbers, 19815

RESIDENTS RIGHTS

As expleineﬂ eerlier. lesel liebility may occur when a nursins home

violates a responsibility that it owes to a resident: Eaeey ﬁuréing home

has s responsibility to respect and protect the rights of all of its
resiients, and to aeveiop and impiement poiicies and prooedures that ensure
the protection of thuse rights, consistent with the protection of the rigﬁté

of others and the operation of a safe and caring health care facility

nesident rights, ond eccompanyxns nursins home obiigationé. derive from

several lesal gources. lmong the most important of these sources is the

case decisions, based on our society's history, culture, snd values. Common

lew principles have ev01Ved in the United States to protect und promote

respect for the tutonomy. integrity. Belf—determination. and dignity of ail

relationship to fulfill those rigbts

Another najor source of nnrsing home resident rights is speeific

a health departnenti. tppiietbie statutes and regulations are in force on

both the federal and stete levels.
On the Federal level, regulations called the Sonditions of
Participation set minimum requirements for all Skilled Bursing Facilities

that receive financial reimbursement from the Medicare (Title 18 of the




Socisl § Security tct) and Medicaid (ritlc 19) pro;rams and all Intermediate

Cave Facilities that participate in the Medicaid program. the Conditions of

Participation for both Medicare and Medicaid contain secticns specifically
on resident rights (Wilson, 1978). These sections are frequently refsrred
to as the Patient Bill of Rights. The federal government also issues
Interpretive Guidelines to these regulations, uhich are distributed to

inspectors who survey nursing homes for compliance wzth the regulations and

" are available to the public. In late 1985; the federal government

instituted the Patient Care System (PaCS) methodology for measuring

compliance with its regulations.

In addition to the federal regulations. many states have enacted thexr

own statutes or regulstxons attemptins to ensure the rights of their own

nursini home residents (Opperman, 1981. Phillips 1980 siifen, 1980) .

: eompiiance with such state Patient Bill of Rxghts statutes and regulations

is tied to mandatory fccility licensure, as uell as state Hedicaid

reimbursement for indigent residents These state laws take from and build

on the federsl law, but many of them set up more stringent demands than
their federal counterpart where a ditference between thc Eederal and state
requirements on a particular point arises, it is the more strinéent

provision that is enforced Hany state statutes expressly create a private

risht of action by the resident to enforcc the rights contained in the

statute iimerican Bar issociation, 1§§i° Hof fman and Schreier. 1981).

rarticularly the Due Process clauses of the Fifth and Fourteentﬁ Amendments,
and the federal Civil Wights statute (Title 42, United States Code, Section

1655;5; which authorizes private lawsuits by individuals for alteged

12
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violations of one's constitutionel rights where the violations occur "under
color of state law" (Regan, 19775 An increasin; number of lawsuits by or
for residents may be beeed on this ;round

Resident risﬁts may also emaniate from otliiations that the nursins hone
voluntirily igrees to undertake ié conditione of tﬁé'idﬁiéiion agreement

source of resident rights:

Standards of the Joint Conmission on Accreditation of ﬁ’oép’itii’s may
also serve as the source of resident rights. As a requirement for JCAH
accreditation (which is voluntary), compliance with the resident riinté
section of the JCAH Accreditation Manual For Long Term Care Facilities is
mandatory. In & lawsuit brought against a JCAH-accredited nursing home, a
resident may introduce st trial as evidence of the applicabie legal standard
of care a copy of the JCAH provisions that the nursing home voluntarily
agreed to obey.

Finally; voluntarily-adopted; written internal institutional policies
and procedures reéirdini rééidént rights and ii-iévaneeieoﬁisliint resolution
(tmer:can Heelth cete Association. 1981 Phillips. 1986 H:lson, 1978) may

be used as evidence to help prove the professxonal standard of care to ﬁhzch

to oxiect thﬁt the rules uill be followed end the opportunity to seek
redress when they are not

Substentiveezrovisions

jurisdiction and facility to facility; depending on the particular

Pk |
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Despite some variability; the fundamer‘al types of resident rights that
any nursing home in the ﬁﬁiiéi States todsy mist honor may be roughly
catalogued into these basic categories (Buford; 1984):

——The riiﬁi to be treated féirii. witiiout discrimination

—-The right to voice concerns and to have complaints resolved

~~The right to be informed of costs and charges (Caldwell and iﬁjﬁp’,

1981)

==The right to be informed about, and to participate in, decisions

about care and treatment

——The right to choose the source of services and supplies

~~The riiﬁi to manage iéréﬁﬁsi financial affairs

--The right not to be unfairly transferred or iiééﬁiiéé&

::‘ESG riiht to %é Ei‘éé Ei‘ﬁﬁ ﬁﬁféiGGﬁﬁsié rééi:i:éihi:

—-The right to privacy; including privacy with s spouse or other sexual
iiéi.‘i’.iiéi.‘ iééyié, 1985)

--The right not to be required to perform services

~=The right to communicate and associste with others

—-The right to use personal clothing and keep personal possessions
(Timmreck; 1983)

—_The right to participste in a Resident Council

—=The right to be treated with respect and dignity

—-The right not to have confidential information revealed

b
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Increasin;ly. nursin; homes mnst interface uith various forms of

resident riihts idvocié§ sfforts. iiihts idvoeaci for nnrsihi home

residents may take the form of (1) seif—advocacy (e g ; Resident

cOuncilsiinaper. 1982. Devitt and Checkoiay. 1982). (2) legal advocates

(Regan; 1977); (3) ombudsmen (Doty and Sullivan, 1983; Monk; Kaye, and

iitvin. iiiii; and (&) famiiy and other friendiy visitors. While advoeaci

sometimes takes on an adversarial confrontatxonai posture, ideaiiy a

nursing home workin; in harmony with resident rights advocates can achieve

an enhancement in the éﬁaiii:y of resident lives without eﬁdaﬁgei-'ﬁig the

legal heaith of the faciiity or its staff.

DECISIOMIHG FOR IURSIIG HOHE RBSIDEHTS

Iursin; home residents face important decisions every day of their

lives (Doudera. 1985) ihese decisions may concern natters of mnndane

to watch, and in what activities to partake. These decisions may also
involve difficult and fundamental iédicii ;;aas;; such as which physician to

select (Lehrer. 1985). ihether to take one's medicine. whether to submit to

a transfer to an acute care hospital 80 that asgressive life-sustaining

treatment may he initiated. whether to permit intravenous feedin; tuhes to

room tranefers. or whether to agree to behavior controi interventions auch
as electroconvulsive thera;y (BCT)

egggetent Residents ggd informed consent
As s general legal principle; such decisions should regularly be made

Sy the person most directly effected by the consequences of that aééiéiéé;

This doctrine of Informed Consent is fully applicable to adult nursing home

!-‘u
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residents (Goldberg, 1983). Requirements concerning informed consent for

nursing home residents stem not only from

common law court decisions; but

- slao from federal and state statutes and regulations and various voluntary

guidelines:

The first rééﬁiréﬁéﬁi for a valid legal consent is that the resident’s
participation in the decisionmaking process and ultimate decision must be
?biuﬁiéri. The usual definition of voluntariness in the context of consent

is that the person giving or withholding consent must be “so situated as to

be sble to exercise free power of choice without the intervention of any
element of force, fraud, deceit, duress, overreaching or other ulterior form

of constraint or coercion” (Turnbull; 1977): It means simply that the
person must be free to reject participation in the §r6§6§éi intecvention.
The nursing home must do all that it can to minimize any coercion inherent
in the facility/resident relstionship, snd to make sure that advice and

recommendations are transmitted to the resident in as nonpressured and
empathetic a manner as possible. Such a practice best respects the dignity
of the resident as a human being, promotes the therapeutic value of the
alternstive selected; and protects the legal flanks of the nursing home and
its ﬁrﬁfésﬁiéﬁai staff.

The second essential requirement for valid consent is that the

resident’s agreement be informed. The legal doctrine of informed consent

requires that the service provider; before undertaking an intervention,
disclose certain information to the individual who is the subject of the
proposed intervention:

The disclosure standard currently enforced in the ﬁisﬁriii of American
jurisdictions is referred to as the "professional,” “ressonsble physician

(Rosoff, 1981; Rozovsky, 1984), or "comminity” (Christoffel, 1982)

6
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standard. Under this test, the iééaiiaéi of disclosure is judged sgainst the
iibunt ind type of informition that a ressonible, prudent heclth care

t growin;. slthough siowins (LeBling. 1983) Iinority of jurisdictions

have accepted a8 more expnnsive stnndnrd of informstion disclosure the

rensonxbie petient" or msteriei risk" stsndard (uxller, 1980, Rosoff

1981; Rﬁiﬁ\?ék?; 1981). '.l'hiﬁ itiﬁdii:ﬂ dictitéé thﬁt tlié l'iéiltli care

same situation would need to make a voluntary and intelligent decision.
Under this test, the resident Eﬁst ﬁé told about all material risks--that

is, those fsctors thst might make a difference to a reasonable, average
resident under similar circumstances.

The age of a resident may be relevant in affecting what informstion is
material to that resident’s decisionﬁsiini (Schwartz, Nathanson, Hardwick,

;t ;i;; i§§i§; For instsnce, a 1ike1y side effect thst wiil not mnnifest

itself for another twenty years probably will not be very iﬁiortint to an

older ;ééiéi; Houever, the probebitity that a psrticotar intervention will
be sccompanied by a great amount of iﬁisicii pain or discomfort may nake
quite a éitféi-éﬁéé to an old, frail nursing home resident: Physicians and
other heslth care professionals should slwnys consider the physical end

nontnl efferts of nsins, smons numerous other fsctors when decidin; whether

intor;ntion re;nrdin; an tntervention night be nsteriil to the specific

inﬂividunl

Within these standards of disclosure; the specific informational items

have usuclly been onumereted as follous (cregoryu 19815 1) Eiiﬁnosisi (ii

Nature and purpose of the proposed intervention; (3) Risks; fonsequences, or

EKC S R e 17




perils of the tntervention. (Q) ?robabitity of 1 success; (S) Alternetives.
(6) Result anticipsted if nothing is done; (7) Limitstions on professional

or fecility, and (8) tﬁvice

f:miiieé-;céiéﬁ; informatively; and compassionately--contributes mightily to
a sense of resident satisfaction and eeii:iseiiii. Technical legal doctrine

sside. fostering the resident end femtiy s ettitude that the heelth care
professional cares deeply enough to relinquish some of his or her own
traditional power and involve them meaningfully in the decisionmaking
process is the best form of risk management achievable fﬁediiniten, 19855.
It is preferable for all concerned that information be timely and
epproprietely discussed rsther than that its nondisclosure subsequently

have to be defended

The third essentiei eiement of iessiiy effective consent is thet the

care. Where the resident lacks sufficient mental cepecity, a sUbstitute or
proxy decisionnaker mist be involved. inceﬁaciti and qeestionetie c£§iéié§

of residents is a fundamental and widespread issue for every nursing home.

éééiiie tﬁe strong 1e3e1 presumption toward respect for the individual

resident's eutononous right to nske decisions concernins his or her own

life, including cholces about medical treatment and Financisl mansgement,

for a significent proportion of nursins home residents the capecity to make

ind express legally valid decisions hes been conpronised By Sioiosicat

fsctors (e ;:; dementie. chronic brcin syndromes. stroke depression) end by

the environment in which thEi find themselves. !ven the best nursin; home ;
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where %éiiééi? iiiﬁéi iéé iiéiéaaéiii éééiiéééé; iii--iiiii; i; 6%%&&& éé

inetitutionalizition may cubctcnticlly impcir the ability to make and

communicate eutonomous choices on important matters

Legel competency refers to a reiative. rather than an absolute, degr

of ability sca1e (Tepper and Blwork 1981) To say thet a person is Ie;aiiy

incompetent impties that the individual is below some minimum ievel of

cipacity and rage of opportunity. and not simply thst the person has less

capacity and opportunity than certain other peopie (niiier. 1982) .

Hhile courts generally (in the minds of critics of the guardians\ip

i;éiéﬁ too routineiy) ;rant petitions for appointment of substitute
decisionmskers for eiderly nursing home residents (as well as older
community-dwellers), in ierioﬁsi§ contested cases there is a strong ju&icial

preference for and deference toward ietting older persons make end live (or

die) with their own decisions (Douglas. Feinbert, Jacobson , et al., 1985).

uowever, the ;reat majority of situations where the decisionmckins capecity
of a resident is called into ijuestion is handled on a de facto rather than
de jure basis. That is, most such cases are quite properly--and without
iﬁiérse ieéai consequcnces--manased by the nursins home, usually in

snd ictin; upon the resident’s dccisionmikins impairment

In most circumstances, competency should be addressed as an ethical
matter by those whe are closest to the resident; and resort to the courts is
neither necessary nor desirable, since it is expensive, time-consuming, and

omotionnlly Grainin; Initiation of judicici involvement in competency

determinations should be the exception instead of the rule. It uill depend
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on a votioty of ftctors in lny ctse. but elenents thxt night point toﬁnrd

the iiiviiiiiiiiti of sdvance formal iégii clarification include (Amecicsn
Hospital Association, 1985): (1) the incapacity is great and likely to be

prolonsed. and there is no obvious surrogat (2) the capacity of the

resident is questionebie. and the decision to be made is si;nificant- (3)
tﬁe views of the surrogite are strongly it variance with ﬁedical 3udgment or
the resident’s nown views; or (4) the choice of the individual o serve 8s
surtogote is coﬁtrGGérsiti uaa all ééé&éég es fesaive eie ﬁsiiér ai iﬁs

capac ity .

in some situations. such es the resident in a 1Jn;-tetm coma or a

fiiiii itiiiiﬁtfiiiﬁi&; In most ciiéﬁﬁstinces; tﬁoﬁiﬁs clinical
presentetions of potentiol incompetence are more cloudy transient

inccpacity. due to acute illness or nedication side-effects° mental

rottrdttion' -enttl illness 8} enotiontl problems. or physicil hﬁndicap

(!unetz. Lidz. and !eisel 1985) Huch more is entailed in detetmining
iegai stttus thnn simpie diegnostic iabeiiing of a clinical condition
There exists no sin;le. uniform standard of competence Instead'
ééﬁ;éééaée to en;a;e in decisionmnkin; has been oniy rarely cnd vesuely
aéiinei in stctutes cnﬂ coﬁrt decisions In dnily proctice. it is

frequently the attending pﬁysicinn cctin; slone; in his or her sole

discretion. who decides ahen a8 person is not cipcble of nckin; decisions and

determination being employed.




In détérniniﬁs eonpéténcy. thé -ost thoughtful analyses ur;e that

cuphasis not be plaeed on the objective nature of the resident’'s clinictl

ditgnosis or on the cpeciftc choice lnde by the residént but rather on iﬁé

caﬁieity of thc resiuent und the cubjectivo thousht process followed in

trrivtng at » godd” or "bad” decision (Jonsen. siegler. ind Binslade. 1982.

Under a functional lnquxry. the fundamantai ques ions suggested are
these: (a) Can the person make and communicate i5§ iibiéﬁ words or
otherwise) (Steffen and Franklin, 1985) choices concerning his or her own

1ife? (b) Can the person offer any reasons for the choices made? (c) Are the
reasons underlying the choicz “rational“? For instance; the person who

declines amputation of a gangrenous leg because she does not wish to

continue living with only one leg is acting more EiiiBﬁiiii than someone

making the seme decision out of fear that with an nmputaticn she will ﬁﬁi %e

sble to run iﬁiy from invadins Martians fast éﬁﬁﬁiﬁ! (4) Is the person sbie
to unﬂerstand the impiications (i e. ’ the tikety risks and benefits) of the
slternatives presented nnd the choices that are iiié. and the fact iﬁii
those implications apply o that person? () Does the person actually

;;aéééé;;d the implicntions of those chbices for him or hsr? (Gutheil and

Appelbaun, 1982; Meisel, 1981; Hoth, Meisel, and Lidz, 1977).
Under this functionsl approach; the resident need not understand the

scientific thnory Jnaerlyin; the ﬁbysiciun s recommendations tn order to be

doemnd eonpeteut. 1on; as thc re:ident conpréhends the séneral nnture and

iiﬁiiy consequences of the choices prosented Also under this approach,

conpetoncy must be determtned on s deéttton-spectftc basis' thnt ii. a

not others (euiver; 1985); tﬁe n&ninatty necessary degree of intélléetﬁil



lnd iuotionil eupicity -Iy be visusiised as flllin; soneﬁhere on a iiiiiﬁi

Drane; 1985; Harris; 1985): Thus; competency ghould not be treated as an

sll-or-nothing affair. Partial competence is not the same thing as

ineonpetence The resident E§§ be eéﬁiéeéﬁi “éﬁoﬁiﬁ“ to make the &ecisioﬁ

in qoestioﬁ

Adattionaliy. competency msy wax or wane for a a psrtxcntar resxdent
ée&seaing i:s éﬁiiironﬁéﬁi:éi fiétors; éﬁéi\ as m time of éiir. iiss aay of the

other persons involved in supporting or pressuring the resident’s ieeisioﬁ;

or ifi medication reactions. Health care iroviﬁers are uﬁéei Eﬁ éiiigiiioﬁ

ittempt to ﬁiﬁzﬁize the éeczsionmakzns capacity of a reszdent. Thus. if a
decision can be aeiayed until a resident is in a more 1ocid phase. or

ie&iéstioﬁs ein be sitered to iiioﬁ tﬁe resident a clearer head to

btsis of sdbstituted oeeisionmnkin;. nlso. nnny seute yhysieal or mentsl

iroﬁiEEs of elderly residents impinsins on deeisionmaﬁins eapseity can be

sueeessfuily mediealiy trested. and thst course should be vigorously pursued

before eoﬁsiieriﬁg the resident iﬁeoﬁéétEﬁt.

uuny etderty nnrsiﬁs home residents are csysble of "essisted" consent

iitﬁ little extrs tine snd effort on the psrt of heslth care providers
(Seﬁisrtz. iitﬁiﬁion. Har&uieﬁ ot si 1984) For oxsmpte. an elﬁerly

resident; :lthou;h not sble to process complex information as siiftii and

effieientiy a5 a iohn;er person. nsy nevertheless be able to nnderstsnd the

eonploxities of Y proposed trestment if given inough time to fully process

the infornstion. Heslth care professionsls should He aware that etderty
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petients niy neﬂ more tile to vork through complex infomtion reg;rding

trestment and shonld not mtomticelty equate the speed with vhich an
eideriy resident processes information with the level of conpetency of that

resident.
roxy Decisionmakit_x; for Inco_mgeteﬁt iesidenté

Where it has been determined that a resident lacks sufficient capacity
to independently make legally binding 1ife choices; an acceptable means of

substitite decisionmaking must be ithié@éi both to irsteet thé well-being

of the resident and the i:esel seeurity of invoi;ved heai:th care prufessionels

and institution. Alternative ways of aelesatin; what would o”riiiiiiriii be

the resident's authority to make decisions to someone eise. to exercise that

power on behalf of the resident; may be categorized as follows: (a)

ﬁlesation of authority beforéhiii’d by the resident himself or herseif*

thronsh methods of advance piatmin;, (b) Delegaticm of uuthority to a

substitute hi b’ieritiﬁi of stetute. resuietion, or broad judiciei precedent ;

(c) Informal delegation of suthority to a substitute by custom; and (d)
Delegation of suthority to a substitute by a court order in the specific

case.

'rhe tvus nost importint current deviceé for idvihce health care planning

are the 1ivins hiii and the lurebie power of ettorney for heeith care. In

ldditien te illﬁﬁin’ a perwn to 3ive ipeeific idrince directions concerning

hi: or her -edicei treetment in the event of suBsequent mentat inetpeeity

ttid terminsl iil;ness. the tivinz wiil h Y aumber of !tetei is a permigsible

lubstttute dectstomker to represent one md tct on one's behzlf in the
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ivent of litir inconpotence anﬂ ter-inal illness. Is of 1986. thirty-seven
states hnd statutes cpecifically outhorizins the execution of a ii@iﬁi
iiii; iﬁé iuritié i&iér of ittornéj ii . iégii ioeuﬁéﬁt in which an

either general or specific instructions; the making of medical decisione and

the isﬁiééﬁéﬁt of iroiérti in case of future iﬁéiiﬁéity.

In some circumstances; suthority may devolve or poss from the resident

to someone eis by operation of 2 stetute. regulation. or judicial

precedent. Probably the best known example of this form of substitute

decicioun:kins is the representitive piyee concept This éﬁtiiié tﬁe

government benefit payments. inrluﬂing peusioﬁ end disability checks from

the Veterans ldministration. Departﬁént of Befense, Railroad Rettrement

Botrd. end ctvit Service* !ost siguificant iu this regard are Old Age,

Survivors. or bisability Insurence (OASDIS benefit paynents under Title 2 of

the Social Security tct and Suppiementei Security Income (SSI) benefit
payments to the Aged, Blind, or Dissbled under Title 16 of the Social
Security Act.

Apart from the ﬁeﬁdiiﬁg of goveroneot benefit payments, the federal

'!edicareiﬂedicaid Conditions of ?ertieipation proviae (20 Code of Federal

Regutetieus 3ection tos 1121 (k)) thst the rights of & resident who is (1)

phystetln. to be lbdicelly tncaplbte of underst:nding his or her rights.

di?ﬁlﬁi to the resident's iuirdien. pext of tin. sponsorins e;ency(ies), or

roproaentotive ptyee. trouicaiiy. ins ;rowin; number of juricdi-tioﬁs it

is in the area of iieiiioﬁﬁﬁiiﬁé about care of tﬁé tirﬁiﬁiiii 111 resident
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iecisionnntins is cieireit' tiéin; uiii ititutef in nine states set ?ortﬁ

signed a living will or durible pouer of tttorney (Society for the Right to

bie. 1985) . The procedure consists of unnniuous ogreement between nttendin;

ﬁhysiciin. lpecified relatives (usuaiiy in s stated order of preference).
and somptimes consultant ﬁhysicians as ucll The trend in enactment and

modxfication of 1ivin; wtit 1eg:siatxon in other states also seems to be in

this direction. In addition, courts in an increiéini number of states are
formally recognizing the authority of the family to exercise the incompetent
person’s rigﬁts on his or her behalf.

As & general matter, in the absence of a specific statute, regulation,

or tourt order delegating authority to ; é&iééiéﬁéé éecisionmaﬁer. or a

any speciel 1egai authorxty to make decisions on behalf of a resiﬁent who

cannot opoik for himself or herself. levertheless. it has long been the

videiy ¥nown and inpiicitly accepteﬂ medical custom or convention to EEii on

families as decisionmaskers for incompetent persons, even in the absence of

éiiéiié 15;31 iééaé (Fowler, 1984; Tibbles, 1985). Even where there is no

eﬂplicit 5udic1§1 or legislutive suthorizetion in one’s own stite, the legal

decision made in conjunction with an incoupetent resident’s family is very

iiiii\i: .

mezbers may not work (Marzen, 1986). Tho fiﬁiii members may disagree among

themselves. Ihey nay make decisions that seem to be at odds with the
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to be in the resiaent'e best interests (e g ’ Einencieliy motivated eelfish

eﬁoices) The fomiiy may request & course of conduct that seriously

contredicte the feciiity s or physicitn s own sense of ethicei integrity;

ﬁﬁen such :ituations occur, 3udiciel appointment of a guardian or

conservetor empowered to make decisions on behalf of an incompetent ward may

be iricticiiii and legally advisable.

Every nursing home should write and aﬁopt a clerr institutionai poiicy

concornins suardianship for its residents. This policy should cover at

least the foiiowins issues: (a) ﬂhen the nursins home wiil initiate
proceedings. (2) Hhen the nursing home wiil request the femily to 1nitiete

proceedinss. (3) Institutional ascertaining and monitoring of performance by

3 resiéent‘ guerdien (e g ’ Is the guardien properiy followzng what the

resident's wishes uould be. or at least actins in the resident best

interests?), (S) Hﬁen the norsins home wiii initiate judiciai intervention

into a resident’s iuar&ianeﬁiﬁ that is not working properly (e.g., where the

nnrsins hone hts reason to believe that the guerdian is not acting in the

resident's best interests). and (6} The very limited circumstances in which

the nursing home itself wiii agree to act as a resident s 5uardien;

”DO UOT" ORDERS

tesm: Most attention has been devoted; especially in the scute hospital
environnent. to "oo lot Resuscitate" (Dﬁn) orders (also Enoun as "No
coﬂes"). or in;tructions by the physicien to refrein from ettempts et
cardiopulmonary resuscitation (CPR) in the event of a cardiac arrest. DNR
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orders ars a relevant issue in nursing homes, where cardiac arrests sre not

sn unususl event. MNowever, given the technological and staffing composition
and limitations of most nursing homes; plus the physical and mental status
of many nursing home residents, other kinds of "Do Not" orders take on
greater importance in the long term care setting (Besdine; 1983). Most
significant are potential "Do Hot Hospitalize” (DNH) snd "Do Not Treat”
(DNT) orders:

Legally; deciding sbout and implementing “Do Not" orders should be
handled according to the ssme substantive principles and procedural
guidelines as apply to other treatment decisions (Robertson, 1983). In
Eaei; by allowing and encouraging certain decisions to be made

prospectively; before a crisis develops, "Do Not" orders may reduce

The legal status of "Do Not” orders where the residznt is mentally
competent is fairly unambiguous. It parallels the situation for inedical
intervention generally, including that which would bu life-prolonging or
even lifesaving. In other words; a competent resident has the right to

voluntarily and knowingly refuse CPR, hospitalization, or any other form of

medical intervention; and to demand that he or she be the recipient of a “Do

Bot" order. This fundamental right may be overridden only by a judicial

determination that there exits, in the particular circumstances, a state or

societal interest that is compelling enough to justify infringing on the
resident’s autonomy. The wishes of close family members should be
~ considered, But should never be p’éﬁii:i:é’d to override the decision of a
competent resident.:
First, each nursing home should have a written policy statement

regarding its institutional philosophy and technological and staffing
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capacities (and limitations) concerning various “Do Wot™ situstions (Miles
and Ryden, 1985; Task Force on Supportive Care, 19843 Hoyt and Davies,
1984). Second; a copy of this statement should be presented to evary
competent prospective resident and his or her family at or before the
adaission interview. Third, extensive and regular staff education should be
carried out concerning the provider’'s policies in this ares. Fourth, the
nursing home, through its medical staff bylaws and other means, should
§£rﬁﬁ§iy encourage medical staff members and nurses to discuss openly and
honestly treatment preferences and objectives with residents who are capable
of participating in such decisions: Health care professionals should be

required to document products of these discussions that might provide useful

evidence later on of the resident’s wishes and the good faith of the
dééiéiBﬁmﬁiiﬁg process. Some commentators have suggested that piiiéﬁié
entering an acute hospital be given a questionnaire or other instrument at
the time of admission to survey sttitudes toward certain types of medical
interventions (Stephens, 1986); this is an idea that nursing homes might
want to consider.

Where a competent resident has made a "Do Hot” decision, he or she must
be able to continually re-evaluste and re-assess that decision in light of
possible benefits or burdens of different treatment alternatives. A "Do
Bot" decision can be revoked or modified at sny time. It is the duty of the
involved health care professionals to continually supply the resident with
any new information pertinent to "Do Not" decisions.

For the mentally incompetent resident, the situation is a Bit more

clouded legally. Clarification of respective rights and responsibilities
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may be available from the resident’s previously executed advance directive

or a legislatively or judicially designated proxy. 1In the absence of such
clarification, "Do Not™ orders are still permissible for iﬁésﬁiéieﬁf
residents sccording to the same general life-prolonging treatment
decisionmaking principles.

The suggestions offered above concerning the nursing home's

responsibility to adopt, educate about, and comminicate concerning a clear

policy on "Do Hot" orders applies with full force where incompetent
residents are involved. Where a resident is not capable of participating in
decisionmsking, the communication sbout potential “Do Not™ management
strategies mist encompass available; interested family members. The family
has no grester or less legal authority to make “Do Not™ decisions For am
incompetent relative than exists for other types of medical decisions. Even
in the absence of specific legal authorization, in this sphere as elsewhere,
it is Cor should be) the medical custom o convention to involve families in
"Do Mot" decisions. From a practical; risk management perspective,
extensive interaction with family meabers concerning such decisions is a

prudent, protective practice. Conversely, even where the family lacks
formal legal power to veto a physician’s "Do Mot"” decision, proceeding with

a "Do Not" order in the face of family opposition entails; from a practical
standpoint, an unnecessary risk of legal challenge.

buring communication with the family, questions should be encouraged
the attending physician's shoulders; but other health care professionals can
play a vital supportive role in this process. The physician should explain

his or her reasoning, diagnosis, and prognosis, but may and should present

29



the family with s “Do Not™ possibility in the form of & recommendatien in
which their agreement is sought. This helps to avoid putting the family in
the position of fesling that they themselves made a decision that can
aftervards cause them gujit and depression. When the physician explains why
hospitalization; resuscitation; or some other medical interventions should
not be sttempted, the family members will rarely dissent if they have placed
their trust in the physician (Spencer, 1979) and the nursing home. Where
disagreement does surface and persist, avenues for resolving such disputes
During the communicative process; the family should be informed that

the appropristeness of a "Do Not™ order will be continually re-evaluated,
and that it cen always be rescinded if prognosis or other factors change. A
physician or nursing home could be found legally negligent for basing s “Do
Not” order on an incorrect evalustion of the resident's condition and
prognosis.

The attending physician should make liberal use of available
professionsl consultstions with relevant clinical specislists, while
retaining ultimate medical control and responsibility over the case. The
judgment of nurses and other members of the care team who are familiar with
the resident should also be sought out and considered.

A number of state, local; and national medical societies; as well as ad

Wot” orders (President’s Commission, 1983; Evens and Brody, 1985; American

College of Emergency Physicians, 1985; Society for the Right to Die, 1985).

they should carry weight with legislators, courts, medical staffs, and

Q.
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facility governing boards who struggle with these issues. ?SE this rcason,

ss well as the ethical direction they may provide. haai;th care profes:iomls

iocal, and national orgmizations in this sphere, as well as relevant ad hoc
groups.

As advised above, every nursing home should have & clear, written
policy statement dealing with "Do Not” situations. Medical staff should be
Enowledgeable of ; and otedient to. that policy ‘r‘he déééiéﬁﬁéﬁf and
implementation of a formal institutional policy is an important step toward
the establishment of a predictable and reasonable process for reaching a

negotiated and informed dectsion. and eiininating surreptitious--and highly

interventions are initisted, but less than wholeheartedly so that the person
will aie. Several model institutionsl policies from which administrators
and soveming boards may get tdeus are ﬁiiiiﬁi& (ﬁii es end Ryden 1985; Task
The nursing home policy statement should define Mértﬁnt terns such as
"terminal illness” and “"imminent,” and should address the le;ai. ethical,
financial, and medicai aspects of a "Do Not” orGer. The policy should
contain as much specincity as possible; use of confusing and
sioppy-appearln; euphenim H.Eo “comfort measures” or supporttve caré“
should be avoided unless accaipiniid by |ore preciié sxplanations (Miles nnd
!yaen; 1985). ﬂiey carry the seeds of nisconmnication and
li:undcrttmdlns. llid henu of 153‘1 difficulties.
resident care and should set forth at least the following: (1) explicit




care professionals, the nursing huae (including its Institutional Ethics
Committee, if extant), and other parties (e.g:, nursing home Oﬁﬁaiﬁ); 3)
the relationship of a particular "Do Not™ order to the totality of the
resident's care plan; (4) the appropriate professional standards applicable
to “Do Hot™ orders; and (S) procedures to be used in resolving disputes

may increase their potential exposure to legal liability. This is a serious
misperception (Hirsh, 1984). While a degree of sensitivity and discretion
mist be exercised (e.§., do not write the name of DNR residents on a
blackbocr4 in a public hallway), nontreatment decisions should be thoroughly
docunented (Bvans snd Brody, 1985).

The wishes of the resident, if ascertainable, the family, and
significant others should all be recordsd. The judgments of involved health
care professionals; as well as their underlying reasoning, should be fully
and candidly documented, ss well as any attempts to change the minds of
resident or family. Honesty and openness in recordkeeping in this sphere is
the professional’s best defense (as well ns the nursing home's) against
subsequent allegations of negligence or malevolent intent. Failure to put
decisions snd orders in writing not only fails to protect the health care
professional, but invites inappropriste action by other team members based
on the mixed and confused signais that are emitted.

This point needs to be underscorsd in the case of "Do Wot® orders. Tie

JCAH; the American Medical Association (National Conference, 1980), the
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President's cmiulon (President's Commission, 1983), and a division of the
American uoipitil tliociition (Read, 1983) have all carefully considered
€Eis icsuo and sttongly cnnorcea poiictos nnnaating that "Do NWot" orders be

written directly by the attmding phyciciln in the medical record. lii:iibugii

not expressly mention this subject their ;enetal requirements for medical
i:éi:’oi:akeéjiini may fairly be interpreted to mandate that "Do Not" orders be
written in the chart.

confusion and conseguent improper action by other membecs of the health care
tean. The medical chart entry should contain the order itself, an
éﬁaﬁééseiaﬁ 6f séE§6a§ e&i;aiééa; ﬁiﬁéé of iﬁséé ahc concurred in the

Once a "Do Not" order has been entered into a medical record, it should
remain a permanent part of that record; if it is later modified or
rescinded, the modification or rescission would also appear in the record.

Tied to the subject of documentation is the need for conmmication

bnn writtin coins through the ubnizin; process of decisionmaking serves

1itue purpose if s lecision to refrain from corEain interventions is not

obligated to treat the resident as aggressively as possible: Such

y institutional responsibility, and oach nursin; home

communication is sn

should have 2 provision in its written policies detalling its procedure for
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assuring that all members of the health care team involved with a particular
resident will be sccurately and timely informed of "Do Wot™ orders or other
trestment limitations concerning that resident. ﬁiiﬁli iﬁiiiaiiéiﬁiiﬁiij
case reviews on each unit are one means of communication thet should be
considered. Specisl merkings on the outside of the medical chart,
discretely but clearly signifying particular treatment instructions, are
also a valuable communicative tool.

There will be situations where a resident needs to be transferred to
another health care institution (ordinarily an scute hospital) for treatment

nursing home should have a clear, effective; ongoing mechanism in place for
communicating "Do Not” orders directly to health care professionals at the
transferee provider who will be involved in the resident’s car~, as well as

to professionals involved in the transportation of the resident between

providers (Miles snd Crimmins; 1985). Especially since medical staff in
scute hospitals may have strong féécoucepiiéné about resuscitation and other
agiressive therapy for older persons who reside in nursing homes (Farber,
Weiner, Boyer, et. al., 1985), it is the nursing home's duty to timely

resident; as much guidance as feasible concerning preferences, values, and
instructions that should guide treatment for that person. There should be a
_written provision in the transfer agreement between the nursing home and any
other health care institution for the commnication of this sort of
iﬁf&i‘iﬁii&ii'.
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Finally; as siready alluded to, decisions to limit treatment should not

signify totsl disregard or "writing off" of a resident. WNeglect of
continuing palliative care, as well as medical care that has mot been the
subject of a "Do Not™ order, could alisnate resident and family and expose
the nursing home to charges of civil of cr.minal abandonment, negleit, of
even sbuse. Alleviating suffering is a basic goal of health care and a part
of the standard of care legally and ethically owed by health care
professionals and providers, even where “cure” of underlying disease ie no
longer possible (Besdine, 1983; Lynn, 1984). Msnagement goals should
consist of remaining in physical and emotional contact with the dying
person; relieving terminal symptoms (such as pain, confusion, anxiety, or
restlessness); providing nourishment and hydration, skin care, bowel and

of dying, desth, snd bersavement. High-dose narcotic agents and sedatives
can be used despite the risk of suppressed cerebral function snd respiratory
depression because the therapeutic intention is to control the symptoms of
buman suffering, not to cause an earlier death (Rango, 1985).

FUTURE OF NURSING HOME LAW

be showing increasing deference toward mentally capalle nursing home
residents in permitting them to autonomously decide on their own course of
pedical treatment and other 1ife choices:. This is reflected im such

developments as expension of informed consent requirements, enhanced access
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through living wills and durable powers of attoriwy. At the same time;
protections for residents who are incapable of making and communicating
sutonomous choices are getting more stringent, and nursing home
accountability for ifi treatment of those residents more &éﬁiﬁéiﬁg;
Concurrently, plaintiffs’' malpractice attorneys appear to be :iiiit
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Science's Institute of Medicine (Institute of Medicine; 1986). Thiz ﬁ330t

prelude to regulatory action, recommended a number of significant legal
modifizations concerning nursing homes: Continuing vigilance and education
for nursing home owners, administrators; and professional staff on legal

matters sffecting their practice is essential.
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