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information was obtained on agreements: (1) to obtain third-party
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services to handicapped students; and (2) to allow the state
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United States
General Accounting Office
Washington, D.C. 20548

Human Resources Division

B-220989

July 31,1986

The_Honorable_Pat_Williams
Chairman; Subcommittee on Select Education
Committee_on Education and Labor
'Muse of Representatives

Dear Mr. Chairman:

This_report on_financing speciAl education services for handicapped
children is submitted in accordance with your request of June 5,_1985,
and subsequent discussions with your office. In it, we address your
concern that the-Education for All Handitapped Children Act of 1975
(Publit_Lavi 94-142) hatt reulted in State And loCal education_agencies
assuming responsibility for financing a wide variety of services to such
Children.

Initially, we briefed staff from your office on information we obtained
from seven states and discussed the uSe by states of interagency agree-
ments to utilize tne rebourcet of various state agencies to serve handi-
capped children. We agreed to then_(1) obtain information on the use of
such interagency agreements in two selected states and obtain state
officials' observations on the value of such agreements, (2) draft
legislative language that would encourage such agr66ments and elimirate
possible legal impediments to their uSe, and (3) give you a final brief-
ing on that information.

This report documents and expands somewhat_on information from our
earlier_briefings to your_st:Iff._ In_its preparation; we met with offi-
cials from Connecticut and Maryland who establish and_implement inter-
agency agreements. We selected these states it_consultation t4ith your
office and as a result of information given us by the Department of
Education.

It hOth states, the agreements_demonstrate_that_state agencies with

various responsibilities_for_serving_handicapped children can work
together and share the cost of needed services:

--In:Connecticut, about $5 million pet year in Medicaid reimbursements
Will be made available:to local school_districts for school-based
health services to handicapped children, a state education official
estimntedi In_the recent past, local school districts paid for theSe
health services.



B-220989

--In Maryland, ita interagency agreement has,resulted in heelth_and _

social Service_agencies contributing ovet $11 Million to_a_fiscal year
1986_state funding pool to covet the deSta of placing_handicapped
children in residential fatilitieS, state officials estimated.

These:agreements do not necessarily_represent the best notithe only
methods:of intetagehdY cooperation_available. Because individUal states
have unique Organizational structures and edutatiotal needs, the nature
of needed interagency cooperation could vary.

The_legislative_Ianguage:wedevelOped WOUld clarify_financial responsi-
bility_for servites requited ahd ancourage the use of interagency,agree-
ments through reViai6h te the Education of the:Handicapped_Att. We alio
include:in thia report draft language:that:would amend title XIX_Of the
Social Sedurity Act_so as to not preclude the UaeLof Medicaid funds for
health_services, such_as speech patholOgyiandiaudiologyi_that_would
otherwise be,covered:by Meditaid if not listed_in_an_individual educa-
tion plan; :GA0 neither Supports nor_opposes_any of the:changes tontett-
plated ih the legialatiVe language it was asked to develop.

In commentinvon a_draft of this report, the Departments of_Realth and_
Human Services (HHS) and Education generally opposed any_amendment that
would shift_any:costit now borne by State and_locaLeducation_agencies to
the_Medicaid budget. Edudationiitaid_that_education and_related serviceS
included iniaihandidapped dhild's_individuaI education,plan shoUld_be
the responsibilitY of_the_state_education agency, not Meditaid.: The
amendments are_not_intended_to shift education th8t8 to_Medicaid.
Ratheri_they do not preclude_health costs ftombeing paid by_Medicaid_to
the extent they would otherwise be dOVered by Medicaid had they not been
listed in an individual edutatiOn Olan.

Regarding interagendy agreements_i_while not opposing the draft amend-_
ments proViding for_such_agreements, Education said,they:were not needed
because its_regulations_already provide for them. Tedhnidalcomments
were also_provided_by_Connecticut and Marylahd state officials; where
appropriate, we incorporated these.

As agreed:with your offide, dOpida 6f this_report_are being provided to
che Secretaries_Of the DePartment_of Education and HHS, appropriate con-
gressional committéeSi state officials in Connecticut and Maryland, and
other interested parties.

Sincerely yours,

Richard_L. Fogel
Director
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SPECIAL EDUCATION:

FINANCING HEALTH AND EDUCATIONAL SERVICES

FOR_HANDICAPPED_CHILDREN

BACKGROUND

_The EdUcation for All_Handicapped Children Act of 1975
(P_ObliC LaW94414211 requires state_education agencies to assure
that all handicapped children,_regardless of the nature or sever-
ity of their handicappingicondition, have available to_them a
"free and appropriate" public_edUcation. For_many such Children,
"appropriate" includes_special education and "related serVidee
that must be provided_in conformity with the child's individual-
ized education program.

Special educationi_as defined_in Public,Law 94-142. means,
"specially designed instruction, at no cost_ to_parehts or guard==
ians, to meet the unique needs of a handicapped Child; ihClUlihj
classroom ihstruttion4 instruction_in_physical education,,hoae_
iftStrUttiOn, and instruction_in hospitalsand institutions _For
the_Severely_handicapped child, the concept of education has been
broadly_defined by the_courts; For_example, inKruelle v. New
Castle_CountySchoolpistricti_642 F.:2d 687_(1981), the_ COUrt
stated that "where basicself-help and social_skillS SOChiaa
toilet training, dressing, feeding:and_communidation Ake lacking,
formal ethication begins at that point."

Related services, as defined in Public Law 94-142, means
"transportation, and such developmental, corrective, and other
supportive services (including speech pathology and audiology,
psychological services, physical and occupational therapy,
recreation, and medical and counseling services, except that such
medical Services shall be_for diagnostic and evaluation purposes
only) AS may be required to assist a handicapped child to benefit
from special education, and includes the early identification and
assessment of handicapping conditions in children."

When the act was_passed more than 10 years ago, it author-
ized a maximum federal share for special education in 1982 of 40
percent of the average per pupil expenditure for public elemen-
tary and secondary schools nationwide. Currently, however, the
federal share stands at only about 10 percent. State and_local
education agencies, required to assure the availability of
various services, have had to assume greater financial responsi-
bility for educationally related services, according to several
state and local education officials. This is due in part to

1Public Law 94-142 amended the Education of the Handicapped Act
to provide educational assistance to all handicapped children.
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interpretations of the act by various federal and state health:
and other:human services agencies:to mean that the assurances it
requires_include the payment_Of_all the costs of such_services.
Consequently, the_position of_these_agencies is that the cost of
educationally_related_services should be borne solely by state
education:agencies, despite the availability of funds for serv-
ices to handicapped rhildren under some noneducation programs,
such as title XIX of the Social Security Act (Medicaid).

Medicaid authorizes early:andiperiodic_screeningi_diagnosis,
and treatment_for_children_in_lowincome families. Under this
programi_states must provide or purchase care:and services: neces-
sary_to screen, diagnose, and/or treat individuals:under the:age
of 21 who are:members of families Medicaid,designates_as "cate7
gorically_needy." :To avoid having the:various education agencies
pay for:all educationally related servicesi_incIuding_those
better described as_heaIth services, the state department of
education; in_some statesi has initiated interagency agreements
with:other state departments (usually_health and/or:social serv-
ices) to spread among the parties to the agreement the responsi-
bility for providing and financing "educationally related
services" to handicapped children.

In November 1985i_we briefed staff from_the House Subcommit-
tee on Select Education regarding_states' use:of interagency
agreements to get other_agencies_ to pnovide their share of serv-
ices to_handicapped children. _This_report elaborateS upon the
material provided during that briefing.

OBJECTIVES SCOPR- ANDA4ETBODOLOGY

Pursuant to a request of June 5, 1985, from the Chairman of
the Subcommittee on Select Education, House Committee:on Educa-
tion and Labori,and,subsequent agreements with the subcommittee
office, we developed information concerning the establishment and
implementation of interagencyLagreements_in_two states_that have
active_agreementsi_ __We_were also_asked_to_draft_legislative__
language to change_existing law_so as to_encourage:the use of
interagency agreements, eliminate impediments to their use, and
clarify what entities have financial responsibility for services
required under Public Law 94-142,

To develop information concerning interagency agreements and
identify states with_such pacts, we consulted with U.S Depart-
ment_of Education officials, education officials in various
states,2 and education experts. Based on our consultations and
as agreed with subcommittee staff, we selected Connecticut And
Maryland because their state agencies were identified as active

2Connecticut, Illinois, Maryland, Michigan, Nebraska, New York,
and Ohio.
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participantsiiniestablishing and implementing interagency agree-
tehtt. To obtain_information regarding these_agreements;_we
ViSited_State_agency officials responsibe_for their establish7
ment and implementation and_reviewed_pertinent_documents._ We_did
not_i_however4,verify the cost; funding,iandienrollment data given
us by the officials. In addition, we attended two meetings_Of
Maryland interagency coordinating councils concerned with_resi-
dehtial placement of:handicapped_Children.
PlaCOMentS_considered under_the_Maryland process are for children
Whose,heeds_cannot_be appropriately_met in a_community program,
including foster parent or group home placement.

In Connecticut, we obtained information on_two agreements
that use resources of the state Department of Education and other
appropriate agencies to help finance services to handicapped
children. These agreements were established to

--obtain third-party reimbursement to local school diStricts
for school-based health services to handicapped students
and

"allow_the state Department of Children and Youth Services
And of Education to share costs of care and education for
handicapped children in residential care.

In Maryland, we collected information on an executive order
designed to encourage interagency cooperation through use of
interagency coordinating councils at the local and state levels
to review and approve_recommendations for the placement of handi-
capped children requiring residential placements to receive care,
treatment, and education services.

Also, we obtained state officials' views on the factors
essential to establighing and implementing interagency agree-
ments.

In drafting,the_requested legislative,language tO clarify
financial responsibility_for services required/ ehcoutage inter-_
agency agreements, and eliminate legislative impediments to their
use, we_reviewed applicable federal Statutes, Colitt rulings, and
administrative decisions.



CONNECTICUT INTERAGENCY AGREEMENTS

In Connecticut, we obtained information:on two_interagency
agreements: a third-party billing system and a costsharing
arrangement between_the Department of Education_and the Depart-
ment of Children _and Youth Services for residential placements of
handicapped children. Bow_each agreement works, _its current
status, and other pertinent issues are discuSSed below.

Third-Tarty Billing:System

Many handicapped students in Connecticut need health serv-
ices to benefit from their education program. Most special
education students have some type Of health:insurance coverage_
and/or are Medicaid-eligible.- To recover the cost of providing
health_services_to these_childreni_Connecticut has an_interagency
agreement_between its_Departments_of Education and Income Main,-
tenance to jointly implement a third-party billing system and a
school-based child health services policy. Prior to this_ agree-
ment,,school districts generally arranged:to provide:and pay for
educationally "related":health_services withbut seeking reim-
bursement_from_private_health insurers_and/or the_Medicaid pro7
gram; _Connecticut's "billing system" is an attempt to use such
third-party funds.

It took approximately four years-to develop the-billing
systemv_officials from Connecticut's Departments of Education and
Income_Maintenance_explainedi_ The two_agencies_worked_with
Connecticut's Office_ of_Policy and Management--the states pri!,
mary budget andiplanning agency--to ascertain the value of this
process for state and local_ governments and to obtain guber-
natorial concurrence for implementing the_system. In August
1983* the interagency agreement was formalized and approved. The
billing__system_became _operational in September 1984, With the
Bridgeport School District as its firs): pilot district.

Bow_the_process_ works

Before Connecticut's third-party billing system was imple-
mented, according to a state education official, two preliminary
steps were taken:

1. At the joint request:of the_Departments of_Education and
Income Maintenance, the governor authorized allocation
of additional state funds for reimbursing providers
undlr Medicaid._ (The Medicaid program, uses state and
matching federal funds, the latter ranging from 50 to
83 percent depending upon the state's affluence. A8
Connecticut matches federal Medicaid funding on a
48/52-percent 'oasts, the Department of Income Mainte-
nance needed additional state funds to allow for the
projected increase in federal Medicaid funding.)
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2. The-Depatttent of Education_contracted with a central,
billing agent_tone_of the:state's regional educational
service.tenters, the Capitol Region .Education COuntil),
to implement and control the billing process.

Once_these tasks were accomplished, a certain number of
school diStrittS Were designated to participate in_the third-
patty billing system. Before_it could bill third parties as part
of_the program, howev, a district had to meet certain docUten-
tation requirements, among them:

--Service providers within_the tlinicians_in
speech,,heating, and-language_servicesi_physicaliand_occu-
patiohal therapyi_and_mental health) must apply to the
Department of_IncomeMaintenance. Upon meeting the
department's standards, they are enrolled as_providerS of
school,-based health services and assigned Medicaid peo=
vider numbers;

--The:district MU-St obtain permission_and enrollment infor-
mation from_each_handicapped child's parent/guardian to
permit the_district_tobill the_respective insurers an-do
if_aPPlicable, Medicaid for school-based:health SerVideS;
A family's participation in the project itittrittly voldn-
tary. If parents choose_not to grant permission, their
children still receiVe the same level of services.

--The_district must submit a plan for_the establishment of
thirdparty billing procedures tO the state Board of
Education.

To:participate in the billing_system4,eachjparticipating
school diStritt arranges_to_provide the health services:according
tb itS usual_special_edutation procedures and reports thet tb_the
billing agency for_processing. :Theibilling_agent:prepares_cIaims
for services provided and submits them to the child's_insurersiin
the_appropriate sequence4, i.e.,±private coverage_first_and,Medi-
caid last,:according to Medicaid regulations. Ifthe,claim is,
paid inifull by one Of: the insurance carriers,_the billing cycle
is complete_and_the school_is_reimbursed. If the parent/guardian
has an_insurance policy_with_a_copayment,or deductible -latite,
the_sthool district absorbs:the cost of,the cJpayment and/or
deductible_and_is reimbursed for the_balance._ If the claim_is
denied or partially paid and the child has additional coverage,
the claim is sent to the next level of insurer.

If priVate insurers_who_are_billed refuse _to pay -the-clait
betaUSe:it'is a noncovered_service and the,handicapped thild_is
Meditaid-eligibIe4 _the claim is then submitted to Connecticue_s_
Department of Income Maintenance for reimbursement_from Medicaid
funds. The _Department of Income Maintenance follows Health Care
Financing AdministratiOn (HCFA) requirements concerning payment

ii



policies as reflected in the state medicaid plan and fee sched-
ules for Medicaid reimbursement of telool=based health services.
Therefore, once Income Maintenance_accepts a claim, it will pay
the lower of the amount billed or the Medicaid-allowed fee.

.Connecticut!s third-party billing system is a_teimbUttement
system, state Department of Education officialS eMphatizedi and_
if all requests for,relmbursement ate dhied, the school district
must absorb all_costs of providitig_the health service. The bill-
ing process it illustrated in figure 1.
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Current status and impact

As of December 31i 1985, the third-,party billing system wao
in itt:pilot phase with 8_of,Connecticuts 165 school distriCt8
participating_and_1072:students enrolled. While theSe 8 dis-
tricts:represented about:70 percent of:COnnecticut's handicapped
Medicaid7eligible students/ only a small_percentage of_the total
handicapped:child population had been asked to_participate in the
hillipg SyStem._iConnecticut_has over20,000 Medicaid-eligible
handicapped_children_who_could:be served using the third-party
billing systemii astate education_official estimates. MOSt ate
also covered by private group:health inSUranCe. :AlthOU-gh student
participation:is now low, a billing sySteM_Official_saidi the
computer billing system was designed to serve all school dis-
tricts ih the state.

Reimbursements received by the eight school districtS par=
ticipating in the system from September 1, 1984 (the system's
start) to December 31, 1985, appear in table 1. The figures are
drawn from a status report prepared by the billing agency.

Table 1:

Total Reimbursements of Connecticut's
Third-Party Billing SyStem

(Sept. 1, 1984, to Dec. 31, 1985)

Source

Medicaid
Private insurers

Total

Reimbursement

$138,350
3,181

$141,531

Whem the billing_system is fully operational across the,
state, a Connecticut Education official has estimated-it Could
return to the school diStricts approximately $5=6_thillian per_
year in Medicaid reimbursements:alone. ThiS eStiMate_was based
Oh COhhecticue-s projected_handicapped Medicaid-eligible youth
population and expected services.

The offices of legal affairsiof the state Departments Of
Education and Income Maintenanceihave_reviewed tho thitd=potty
billing system, departmental offiCielS ooid, and_belieVe it to be
legally sound:. One official_expressed concerni_hoWever, that
impediments that_would_render_Medicaid_reimbursement under the
system vulnerable to_legal challenges could develop For ex-
amplei_HCFAi in a,September 1985 transmittaii said that services
required under education laws,in intermediate Care facilitieS for
the mentally retarded (ICFs/MR) would not be reimburSed under
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-; ;-Medicaid, nor would services_in_an ICF/MR,required_by an individ-
ual edUdationiplan (IEP). The_Connecticut official_was concerned
thati were_this_policy_extended beyond ICFs/MR to the public
school system, many services now being_reimbursed by Medicaid
under the interagency agreement would be ineligible for coverage°

Use of exclUsionary clauses by
insurance companies to deny reimbursement

Several insurance companies have interpreted the Education
of the Handicapped Act to_mean_that the state education agency_is
financially responsible for providing and financing all special
education services, according_to Connecticut officials. These
COMpanies have pOlicies containing exclusionary clauses stating
that the comPanY_will not pay for health services that are avail-
abIe_free of chargei the_officials said. Due to insurers' use of
these exclusionary clauses, local school districts have had
difficulty obtaining reimbursements from insurance companies for
health-related services delivered_by the sch0Ol_system. Several
insurance companies have_denied claims for reimbursement, accord-
ing_to COnnectiCUt Officials, and Companies that do pay the
claims tend to be smaller firma.

A Connecticut Department of Education official believes that
the use of exclusionary clauses poses a threat to the success of
the third-party billing system. The state Attorney General's
office hag been asked to review the legality of such clauses, the
official Said.

Interagency_Cost,,Sharing_Arrangement

, Of the approximately 62,000 handicapped children in_Connect-
icuti 2.100,(about_3.4 percenty were receiving services_in some
form Of reSidential treatment_facility_during the 1983-784 school
year._ In_Connecticut, Iocal_school districts are responsible for
all_or_part of the costs associated with residential care_of
handicapped children within their jurisdiction. Financial re-
sponsibility is_ borne_eptirely by the local school district or
split between the district and_COnneCticuts Department of_Chil
dren and Youth Services, depending upon whether the placement is
pritarily fbr_educational or habilitative purposes. Due to
various circumstances, however, it is sometimes difficult to
identify a child with a particular local schOol distriet. TO
avoid conflicts in assigning costs of residential_care: for chil-
dren,who could not be easily assigned to_a specific_school_dis.r
trictuthe Departtent8 Of Education and_Youth Services agreed to
Split the:costs of these_placements. _Officials from both depart-
ments said it_took_several months of cooperative_effort between
them_to develop and agree upon a residential cost-sharing
arrangement for children not identified_with a specific dis-
trict. The agreement went into effect during the 1983-84 school
year, according to a State Education offidial.

1 3
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How the process works

To identify which agency iS finanCially responsible for a
child's residential catev the Departments_of Education and Youth
Services identify handidapped_children requiring residentil care
in brie bf tWOi dategbries--"nexus" or "no nexus." These cate-
gorieb deSCtibe Whether_a child can be legally tied to a local
school_district, based on the legal relationship bf_the Child to
its parents and the parents' reside'Ace in a COnnecticut commun-
ity, as follows:

- -Nexus refers tb Children_who can be legally identified
With a pc.rticular district. During the 1983-84 school
year4state education officials reported1t97511andi-
capped nexus children were placed in residential care.
The cost of:such placements is borne by either_the dis-
trict or bOth the district and the_Department of Youth
Services, depending on the reason for placement;

- -No nexus refers to_children:who_cannot,be legally tied_to
a particular school distriOt and are placed for_residen
tial purposes. These Children_typically_incIude orphans,-
wards of the Stateilbt Children_whose_parents are in state
correction_or mental_health_facilities and,do not maintain
A_Cdnnecticut_residence. During the_1983-84 school year,
state education officials:reported, 155 handicapped no
nexus children were:placed in,residential carei Since_
these:children:could not-be identlfied as residing in_a_
specific diSttiOte offidialS of the Departments_of Educa7
t::bn andYOUth:SerVices said_they were often_unsure as to
WhO WaS financially responsible for :.N5ucating them;

To_ avoid_conflicts in attempting to assign financial tespon-
iibility for these handicapped no,nexus_childten4 the Connecticut
)epartments of Education:and YOUth SetVices_established_an inter
igency agreement tb split the Children's placement costs, viewing

,percent as educatiOnal and_55_percent as daily living/residen-
A61;Therefore, Education_would pay 45 percent and Youth Serv-_
ces 55 percent; Youth Services places the no nexus children and
)ays_all_residential care costs,:billing Education for itS 45
)ercent share, Youth Services official8 said.

Current status and impact

According to Connecticut Education and Youth Services offi
d

=_ _ _ _

als, this agreement has eliminated considerable conflict over
ho is responsible for the residential care coSta of no nexus
hildren. In addition, it haS shifted some of_the local educa-
ion agency's financial responsibilities for providing services
o the state Departments of Education and of Youth Services.
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During the 1983-84 school year, Connecticut paid about $1.9
million for the residential care of no nexus handicapped chil-
dren. Of this, about $900,000 was paid by Education and about
$1.0 million by Youth Services.

Although this interagency agreement reportealy has helped to
increase cooperation and_reduce the financial responsibilities
placed on local school districtsi it only pertains to a small
segment_of Connecticut's handicapped student ncoulation, about
0.2 percent. It illustrates, however, that interagency agree-
ments can enhance cooperation, increase coordination, and help
provide various agency reaourcee to aerve handicapped (thildren.

1 5
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MARYLAND INTERAGENCY AGREEMENT

In Maryland; we Obtained information on at interagency
process that would ettablish a statewide systet Of_interagency
service coordination and_decision-making fOtLplading_handicappedchildren in_reeidéntial care; The purpose of_the_process is(1) to develop and maintain a unifOtte_coordinatedi state-wideprocedure fOt,determining funding for reeidential prograte_for
handicapped,children and plating_them_inisuch programe; ahd_(2)to assure,that all handitapped children in residential programshave an_interdisciplinaty plan of care,_treatment, and ed6cationprovided in the least restrictive environment that is appro-priate.

_Maryland incurs_substantialicosts_for_the relatively Milan
number of students plated in residential_care facilitieei etate
Education ifficialeitrold Ue. For example, for fie-cal year 1984,_the state,reported_368 students in these facilitiee_at an average
cost of_$24-,122 per student; In fiscal year 1985, according toone officiali_$7 million was budgeted for residential care fromthe $77 million in state education fUnds for handicapped
students.

Authority to eetabIieh_the Maryland agreetent tate from aseries of executiVe orders from the governor._ The initial order,issued in 1978,_directed the state's_majot eervice agencies to
StUdyithe need_for and feasibility_of_establishing an interagency
CoOrdinatthg_council._ _The_ 11108t tecent order (1982) establiehed
the current system, WhiCh began operation in July 1983.

To develop interagency procedures, the agreement establishes
local_coordination councils for residential placement of handi-
capped children_in each county and Baltimore City. The councilsreview the needs of children thought to require residential serv-ices in a program above the level of foster family care or agroup home. Through an examination_of_local resources, the coun-
sels consider alternative options in less restrictive eettings.
The executive order establshes a state coordinating council that
reviews local council recommendations for residentiai place-ments. The state council may either identify `unding from a
etate interagency funding pool for appropriate services or return
the recommendation to the appropriate local council for further
consideration of a less restrictive alternative.

Local Councils

Each local council is composed of local representatives fromvarious agencies that may become involved in providing reeiden-
tial care for handicapped children or needed serviceS in lieu of
residential programs. Members ;lave the delegated authority to
commit the resources of their respective agency. Represented are
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the_local education agency, the state Departments _of Human:Re-
sources and Health, the state Juvenile Services Administration,
and the state Mental Retardation and Developmental DiSabilitieS
Administration.

Local councils usually_meet monthlyi Maryland officials
Saidi_or as_frequently as necessary to review a child's needs
determine if he or she needs a residential program for care,
treatment, and education. The councils are responsible for

-exploring_less restrictive alternatives to_intense resi-
dential_placements and_when appropriate using alternatives
tO ptOvide needed services to the child and family within
the same community;

- -in developing a recommendation for program placement, re=
viewing the child's needs including social, family, medi-
cal, mental health, edUcation, and rehabilitation needs;

-reviewing available and appropriate community-based
resources and examining each agency's financial resources
to secure needed services;

--recommending_residential platement when appropriate to t e
state council;

-assigning a case manager or service coordinator to imple-
ment and monitor residential care and act as a liaison to
appropriate agencies and to families;

- -developing transition plans to place children in less
restrictive_environments when goals of residential care
are met; and

- -developing a transition plan for adult services for
students leaving the program.

State Council

The state:coordinating council for residential placement of
handicapped children is composed of five members; The Maryland_
Departments of Education, Human_ Resources, and Health and Mental
Hygiene each_have a member on the_council. Each member has (1) a
role in identifying less restrictive placement_options in which
needed services can be:met and (2)_authority_to commit resources
Of hiS/her_respective department and participate in_funding deci-
sions to use funds from the interagency funding_pool to cover the
costs of residential care. The state council also includes rep-
resentatives of the governor's_and the attorney general's
offices, who Serve a8 ex-offitio nonvoting members.
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The state council meets monthly or as often_as necessary to
render decisions regarding_children recommended foriresldential_
placement. Its_responsibilities include CU:approving recommend-
ations:for residential_care from local_councils.i (2) authorizing
payment for residential care_out of the interagency funding pool,
and (3) monitoring local_council activities to_oversee programs
for children in residential care facilities._ The funding 2o01
for fiscal year 1986 includes funds from_each of the participat-
ing state agencies (see table 2), according to the exeCutive
director of the state council.

Table 2:

Mary_l=d=Coordinating_Council Interagency
Funeing_Pool_for_Residential Care (Fiscal Year 1986)

State agency Amount bud2eted

(millions)

Education
Human Resources
Health and Mental Hygiene

Total $11.7

According to state council representatives,_almost all funds
used in the pool '70me from the state general fund and are_genen-
ated from state_sources. The only federal money in the pool con-
gists of a_small portion ($282,000) of_the $3.1 million in Human
Resources funds, according to that agency's council representa-
tive. If all pool funds are spent, supplemental funding can be
requested.

How the Process Works

Candidates for residential_care _can be proposed to a local
council by any_of its participating_agencies. Using a standard
planning document, participating agencies submit records for_
children who may need multiagency services and residential place-
ment to the local councils. For children proposed by the-educa-
tion agency, these records must include:the child's individual
education plan. Local councils mayineed additional_information
concerning the child's_needs_(sociali_emotional, and educational)
and family status in_order to consider possible residential pro-
grams. If such information is needed, constituent agencies
secure it through the established programs. The local council
then examines_the information to determine if_appropriate serv-
ices are available locally or if it needs to recommend residen-
tial placement to the state council._ If the local council
process results in change,. to a child's IEP, the IEP must be
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amended in accordance With established procedures, an education
official explained.

_Throughout the processi parents are given_opportunities for
input and review of recommendations. The local council may
invite the parents to attend meetings at which their child's
placement_needs will be discussed, according_to Maryland_Offi=
cials,iand parents_have due process appeal rights regarding
council recommendationsthey can request a formal review if_not
satisfied. As of December 1985, only 3 of 190 cases processed
through theicoordinating council process had been appealed, a
Maryland official said. In all three cases, the appeal was madei
not_to refute the_placement decisiont_but to question_the quality
of the facility the counril selected for placement. The councilS
resolved these appealS by reaching agreement with the parents on
the facility chosen

If the local council approves the agency recommendation for
residential_care, it is forwarded to the_state council for_fihal_
review and funding. _If the state council_agrees that residential
care represents the least restrictive_environment0 it will au7
thorize funds from the_interagency 'funding pool to cover the cost
of such care; if not, the case is returned to the local council
to further explore less restrictive environment options. The
various steps in Maryland's placement process are illustrated in
figure 2.
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Figvre 2:

platland Process for Residential Placement
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Current Status and Impact

When_the_Maryland agreement is fully operational, there will
bei_in_addition to the state_council, 24_local councilsOne ih
each county and the city of_Baltimore. As Of Detetber 1985, the
state council and nine local_councils were active. According to
Maryland officials,_the:remaining local councils are to be in
operation by June 30, 1987.

_ As:of December_31, 1985i_190 handicapped children had been
referred to the local councils. Of these, the coUnCils_plaCed
40 children_in less,restrictive_environment settinga and plade-
ment actions on another_70 children were pending at the local
councilsawaiting further planning or trying less restrictive
environment OptiOnS.

The tetheining_80 children_were recommended for residential
care to the state council, according to Maryland EdUtatiOn Offi-
dial Of_these, 47 children were approved fOr_reaidential care
and placed, 23 children's cases were pending final_ApprOVal for
residential care, 9 were_withdrawn_because of subsequent_local
placement attiOn8,_and the remaining_case was denied--sent back
to the loCal COundil to further explore alternate resources at
the local level.

-;A_Maryland Education official_believes_the interagency__
agreement has a sound legal basis_due to the current governor's
executive,ordet. &it the agreement will have a more permanent
legal basi8, he asserted, once proposed legislation to require
the agreement becomes state law.
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STATE-VIEWS _ON-INTERAGENCY -AGREEMENTS

Several factors are essential to the effective_establishment
and implementation of interagency_agreementsi_according to Con-
necticut_and_Maryland_officials_from the various education,
heaIthi_and social service agencies we visited. Deemed most_
important were sufficient authority, commitment by agency offi
cials, sufficient planning and lead time, and a commitment of
needed resources. All are discussed below.

Sufficient Authority Needed

Authority to_enter into interagency agreements should be at
a high erough level to assure cooperation by the agencies in-
volved and to obtain a statewide perspective, Maryland and Con-
necticut officials said. They suggested that agreements be
authorized_by either the governor's office (eig., through execu-
tiVe Order) or the state legislature (e.g., through state law).

In Connecticut, the third-party billing system could not
have_been implemented without the governor's authorization and
support, a state education agency official_said. To implement _

the billing system, the governor authorized the use of_additional
state_funds,to meet:the state's matching portion required to ob-
tain federal Medicaid funds.. This support enhanced and validated
the cooperative relationship between the state's Departments of
Education and Income Maintenance;

The Maryland governor's exec'itive order of June 16, 1978,
provided the:authority to implement_the_local_and state coordi-
nating:counciI process, education officials said. The order
recognized the need for a uniform, coordinated statewide approach
to serving_handicapped children and established a state coordi-
nating committee to develop that approach. _The_order directed
the committee to coordinate_its efforts_with all state agencies
and_departments serving handicapped children. According to Mary-
land_Education officials, this was an extremely effective way to
validate and encourage interagency cooperation.

Commi tme nt:i.by_ra gency

Officials Required

_During_our_review, we observed that both_ Connecticut_and
Maryland.officials:had.a deep_commitment_to their interagency
agreements and_beIieved in them; According to officials in both
states, this commitment is particularly important at_the upper
management level so that the cooperative spirit_ can have a
"ripple_effect" down to middle management arid thoSe reSponSible
for implementing the agreement8.

:In Connecticut, it took 4 years to develop the third-party
billing system, officials from the Departments of Education and
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Income Maintenance said; Tremendous effort for sustained periods
by individuals committed:to the_project was required for it to
finally reach implementation.: The process calls on indiVidUal8
to exercise flexibility, persiStence, and patience to develop a
working rapport and maintain it.

Sufficienti:P1anning4
Lead Time-Needed

SUfficient_planning and lead_time to_identify_and_agree_upon
roles and responsibilities_between agencies_aIso is importante
Maryland_and_Connecticut officials explained; This reduces or
eliminates_barriers to effective communications when trying to
establish cooperation and implement interagency agreements._ Time
is needed for agency representatives to develop rapport_With One
another and for each togain_an understanding of the other_
agency's_perspective. _An_understanding_of each_agencys organi-
zation, bureaucracyj prioritiesi_and_concerns contributes to a
more cooperative and productive atmosphere, Connecticut and
MaryIand_officials believe Once this has occurred the group
can effectively identify and decide upon each_agency's role,and
responsibility in establishin9 cooperation and in implementing_
the agreement. _Sufficient lead time is necessary, the offidialS
added, co anticipate any problem8 that may arise and resolve theth
before implementation begins.

Commitmentof
Needed_Resaurces-Necessarv

Agency representatives responsible for_ implementing the
agreements must be-able to commit their_respective_agencies'
fundsiistate officials told us. For example, under Maryland
guidelines, members of the local and state councils must be able
to_commit the resources of their agencies. IniConnecticutr_a
commitment to increase Department of_Income Maintenance r;ididaid
funds was necessary to enable the third-party billing system to
use federal Medicaid dollarse_ Since_agreements_implv a_sharing
of responsibilityit is essential that these resource commit-
ments_are made to facilitate the program and sncourage further
participation, officials of both states believe.
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DRAFT LEGISLATIVE LANGUAGE

The_subcommittee's letter requesting this review stated that
t_was not the Congress' intent (in drafting PtibliCiLaW 94=142)

that financial responsibilities previously assumed it7_ health,
welfare, and other human services agencies be transferred to
state:and local educational agencies. _The subcommittee asked our
assistance in drafting_legislative language_to (1) clarify_ finan-
cial responsibility for required services; (2) encourage the usS
of_interagency agreements for financing related service8 to
handicapped children, and (3) eliminate impediMentS to the use of
such agreements.

_The fitSt thtee_amendments below would amend the Education
Of_the Handicapped Act to clarify financial responsibility for
required services and encourage the use of interagency agree=
ments. The fourth amendment, a revision of title XIX of the
Social Security Act, would require the availability Of Meditaid
funds for services that_otherwise_might not be Covered by Medi-
caid if liSted in an individual education plan.

ClatitTing-iFinanthalResponsibility_ifor
Services_Required_Under Public Law-94-142

The following amendment was not included in Out draft_ repOrt
at the:time we requested comments_from the Departments of _HHS and
EdUCatiOn. In reviewing their_comments_and_discussing them with
SubdOmmittee_staffi_howeveri_we agreed to develop_an_amendment to
the Education of the Handicapped Act that provides that_financial
responsibility for services required by Public Law 94-142 is not
necessarily limited to education agencies.

_SectiOn 612(6) of the Education_of the Handicapped Act, as
at-ended (20 U.S.C. 1412(6)), is_amended by changing the period at
the end thereof to a semicolon and adding the following:

"Providedi_howeveri that nothing in_this_ACt shall_be
construed to_limit_any public health ot hutan Services
agency from finandihg SOMe portion of the cost of such
services."

RequiringCaoperation_of_Agencies
as a State_Goal

To be_eligible for assistance under_the EdudatiOn Of the
Handicapped_Acto the amendment below_would_require_a_state_to
in:Chide in its state plan_policies_and procedures that assure
eStabliShMent of_a goal of developing_interagency agreements to_
assist in_the education of handicapped children. _Such agreements
would help ensure that necessary funding was available_when
needed, that services could:be provided more_effiCiently and
expeditiouslyr and that various agencies could assume a more
reasonable and proportional Share of CoSts.
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Section 612(2)(A) of the Education of the Handicapped Act,
as amended (20 U.S.C. 1412(2)(A))1 is amended by deleting "and"
after "accomplishing such a goal"; deleting the semicolon after
"throughout the State to meet such a soal"; and adding the
following:

, and (iv) a goal of developing interagency
agreements between the state education agency and state
and local health and human services and other appropri-
ate agencies to define the financial responsibility of
each agency for providing handicapped children with a
free appropriate public education."

Encouraging the Development of
Interagency Agreements

The following amendment would require eligible states, aS
defined by the previous section, to incorporate an_additional
provision into their state plans before funding under the Educa-
tion of the Handicapped Act could be approved. The additional
provision would encourage interagency agreements as discussed
above.

Section 613(a) of the Education of the_Hand.icapped_Act, as
amended (20 U.S.C. 1413(a)), is amended by deleting "and" after
"pursuant to section 617;" (subsection 11), deleting the period
after subsection 12 and inserting ";and," and adding the follow-
ing new subsection:

"(13) provide satisfactory assurance that inter-
agency agreements will be encouraged between the state
education agency and state and loca., health and human
services and other appropriate agencies to define the
financial responsibility_of each agency for educ tional
and_educationally related costs necessary to provide
handicapped children with a free appropriate public
education."

use ofimedicaid Funds for
EdUCatibnallY Related Health-Services
ReqUired in Ati_ EduoationP len

Educationally related health services provided to children
in_special education vary_ significantly among individual_chil=
dren. Many relatediservices required_by individual_education
plans also are services thatifall_within the realm_of "active_
treatment".1and_if not otherwise provided_for_may become eligible
for Medioaid_funding._ In other words, they:may consist of pro-
grams and therapy specifically designed to_help_an,individual
progress to his or her optimal level of independent funOtioning.



According to a recent court case, these health services, such:as
speech pathology and audiology, may,be reimbursable under Medi-
caid_even though they are also-considered_to be educationally
related under Public Law 94-142 and included in an individual
education plan.

On August_27i 1985, a federal district court in Massachu-
setts_found that certain services provided by the Bureau Of
Institutional Schools,(which administers the _educational_programs
at ICFs/MR) were eligible for:reiMbursement under_the Medicaid
program (Massachusettsiv,_ HecklerC.A. No,_83,-2523-G)-. Accord-
ing to the court decision4 the types of services provided by a
local_school agency to these mentally retarded individuals fell
clearly_within the category of health services expliCitly Covered
by Medicaid; HHS is appealing this decision.

HCFA, in its September 1985 transmittai_pertaining_to
ICFS/MR clarified its policyi_described in_an earlier_trans-
mittal,_on_reimbursable services and the distinction between
educational and_health,related services. It states that all_
services described in an individual education:plan_are excluded
from Medicaid coverage because:they are educational services.
HCFA's policy wasideveloped prior tolthe_Massachusetts_court
decision and may have to_be_revised_if the_case_is upheld on
appeal, A Connecticut_official expressed concern to_us that,
were_the policy_described_in this HCFA transmittal extended
beyond intermediate_care facilities to the local public schools,
it could threaten the state's interagency_ agreement for medicaid
reimbursement of school-based child health services.

To modify the effect of the HCFA_policy and allow Medicaid
funds to be spent_for_educationally related health services to
handicapped children as well as nonhandicapped children without
regard to their inclusion in an individual education plan, we
drafted legislative language below, as requested.

Title-XIX Of the_Social_Security Act is amended by adding
the following new section 1919 (42 U.S.C. 1396r):

"Notwithstanding section 1902(a)(25) of the Social
Security Act, "Related Services", as:definediin section
602(17) of the-Education of the Handicapped ACtiLas
amended (20 U._S.C4_1401(171)#_provided to a_handicapped
individual shaIl_be_paid_under this_title to the extent
that they_would_have_been_paid had the services not
been listed in an individual education plan."

This amendment does not obligate Medicaid to pay for tradi-
tional educational services, nor does it prohibit Medicaid cover-
age for health services included in the IEP of a handicapped
child. But while, Medicaid is predominately a federally funded
program, education is largely funded at the local level. Thus,
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this amendment, if passed, could result in some shifting of
health care costs:from local_education agencies to_the federal
government, if_indeed education officials currently are paying
such costs. _The extent of this shift is impossible to estimate
in any reliable way.
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COMMENTS B/ THE DEPARTMENTS:OF
HEALTH AND HUMAN SERVICES AND EDUCATION

The Departments of Health and Human Services and Education,
to whom we sent a draft copy of this report for their review,
focused their comments on the proposed legislation regarding the
use of Medicaid funds for educationally related health services
included in a handicapped child's IEPS.

In its Comments (see_app_I)4 HHSexpressed general opposi-
tiOn tb_any amendmentijto,the,Social Security Act that wodld Shift
"state_educationcosts"_to the Medicaid budget. HHS Stated_that_
(presumably under,present law),Medicaid fuhat_tay hot be used for
educational activities, even if such care WOUld OtherWise_be
covered under-Medicaid. :The department stated that section
1902(a)(25) of the SOCial_Secdrity_Acti_which requires:states to
Seek payment_from_all third,-party payers; precludes federal_:Medi
caid_reimbursement,where other funding is available. :HHS alSO
believedthat our report inaccurately charactOrited the_relation-
ship betweenithe,existing Medicaid prOgtat:ahd State_activities
with regard to education Of_the handidapped6_For example, HHS
stated, the Connecticut_program for maximizing third-party reim-
bursement conflicts_with HCFA's_instruction,to states On_coverage
of_education_and_related:servicesi and the,Consclidated Otnibut
Budget_Reconciliation_Act of 1985_(Public Law 99=272) affitts
HHS views that I'education and related gerVitee ate ekdluded
from coverage under the Social Security Adti

The_ Department_of Education_also provided comments to our
draft report,(see_app_.,II) ,Education stated that our draft :

atendment regardingtheuse:of_Medicaid funds is in conflict With
present law under,the Social Security Act's provisions -cohtethihig
payment for services for which third_parties ate reapdhSible. To
the extent that education_and:related:SerVideS are proVided in a
handicapped childks:individdal education plan, Education said,
theSe COStS ShoUld:be the responsibility of the state education
agency' not Medicaid.

Discussion of_Agency Comments

We believe HHS incorrectly charadtetized_odr_draft amendment
regarding the use of:Medicaid fdnds. The_amendment is not in-
tended to Shift traditional_education_costs to the Medicaid
bUdgeti_ Rather it_deals_with_heaIth services, such as speech:
pathology and_addiology,that are included in a child'siindividUal
education_plani not traditional education expeh80. The_itplica-
tion of the amendment is thatI_regarding__Medicaid reimbursement
Of health Care COStsi_handicapped children_would be treated in
the same way as children who are not handicapped.

The suggested amendment_to the Social_Security ACt (Medi==
caid) concerning related services is intended to allow funding
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for-services that Medicaid_would have funded in the absence of
Public Law_94-142. ..113S and Education believe theidraft amendment
may conflict with_the current language of the _Social Security
Act!s provisions that precludes federal Medicaid payments for
services for which_third_parties are liable. _We are-aware of_the
Social Security Actls provisions and have always supported Medi
caid_as:the:payer of last resort; While it is not clear whether
state educational agencies should be considered liable third
parties_under section 1902(a)(25), this-draft legislation_would,
if_state_education agencies can_be considered liable third pat=
ties, alter the principle of Medicaid as the payer of last
resort;

We should also point,out that we neither support norioppose
any .change. We are-merely-complying with the request that we
provide._the_subcommittee with legislative language so it can con-
sider possible changes.

SHS,saidithatisection 9502 of thejleconciliation Act re-
affirms its views that-education and-related-services should not
be_paid through_Medicaid. Section 9502-specifically excludes
from_coverage "special education_ancl_reIated_services*" as de7
fined_in. the-Education of the_Handicapped Acti_for_individuals_
discharged from a_skilled nursing facilitTor_intermediate_ care_
facility to:the extent that the services are available through a
local education agency, .Theilanguage:in,the_Reconciliation Act
iS litited to-services provided to-individJals-discharged from
two_types_of_health facilities. .There is still_a_questiono_how-
everi_as to_whether_payment_for_all_educationrelated.health
services provided_to_handicapped_individuals_who_remain_in_these
facilities isito be .the responsibility_of state_education_agen-_
cies because the services:were listed_in an individual education
plan._ The-draft amendment is intended,to assist the Congress
should it desire to clarify this situation.

Although_Public Law 94-142 designated the state educational
agency as responsible for assuring that handicapped children re-
ceive a free appropriate public education, it did not make the
state educational agency solely liable finangially for all serv-
ices provided nor preclude financial participation by other agen-
cies. The legislative history indicates that all sources of
funds should be used.

The Senate report accompanying Public Law 94-142 states that
. the State educational agency is responsible for assuring

that funds for the education_of handicapped children under other
Federal laws will be utilized . ." Elsewhere in the Senate
report, explicit reference to funding from other sources is men-
tioned. For example, it states that
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". ._there are local and State funds and_other Fed-
eral funds_available to-aaaiat-in thia 'education]
process. Any funds available_from_the_Federal Govern-
ment ate Clearly in Addition_to_funds provided under:
thia Adt and Ateiavailable_to States to assist them in
carrying_out_their_responsibilities under State laws,
State_Constitutions, and the U.S. ConstitUtibn, And
should be so utilized."

At the subcommittee's request, we added_draft legislation
providing that financial responsibility for services required by
Public LaW 94=142 it not necessarily limited to education agen-
diea. This amendment was added to the report after the Depart-
ments of Education and HHS provided their written comments. we
subsequently gave HHS and Education an opportunity to comment on
this additional draft amendment. Neither agency chose to add to
their May 5, 1986, written comments.

With_regard to HCFA's instruction (Transmittal No. 16,
Sept_i_1985) on coverage of education and_related tervices, we do
not believe this instruction iS applicable to_the Connecticut
situation. HCFA's instruction pertains to ICFs/MR and prohibits
Medicaid from paying for educational services provided at these
facilitiea. _In Connecticut, education agencies are being reim-
bursed by Medicaid for health-related services provided in the
school setting--not for educational services in an ICF/MR.

In commenting on our draft amendment-a that encourage the use
of interagency agreements, HAS said that the_Social Security Act
already requires state Medicaid agencies to enter into inter-
agency agreements. Education does not believe these amendments
are needed because its regulations already provide for auch
agreements.

We are familiar with the Medicaid state plan requirements
under section 1902(a)(11)(A) of the act and the_regulations con-
cerning state assistance for eddcation of handicapped children
under_34 C.F.R. S 300.301. However, section 1902(a)(11)(A) does
not address educationally related health services, and 34_C.F.R.
§300.301_is permissive and unlike our proposed amendment does not
encourage agreements or require states to_eatablith procedures
that would facilitate the process. Adcordingly,_the proposed
amendments require the atates to take action that would encourage
the development of agreements for fundinc educationally related
health services.
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APPENDIX I

ADVANCE COMMENTS FROM THE

DEPARTMENT OF HEALTH AND_HUMAN SERVICES

APPENDIX I

DEPARTMEN'; OF HEALTH & HUMAN SERVICES Office of Inspector General

MAY 5 us

Mr. Richard L. Fogel
Director, Human Resources
Division

United StateS General
Accounting Office

Washington, D.C. 20548

Dear Mr. Fogel:

The Secretary asked that I respondito_your request for the
Department's commentS oh your-draft report,--11?itialicing
Services for_Handicapped Children in-COnnecticut_and___
Maryland."_ The enclosed comments represent the tentative
position of the DepattMentiand are subject to_reeValtation
when the final version of this report i8 received.

We appreciate the opportunity to comment on this draft
report before its publication.

Enclosure

Sincerely yours ,

A:tkRich rd
Ar/Insp ctor General
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APPENDIX I APPENDIX I

Comments-of the De artment of Health and Human_Services
on- the General Aecountint ice ort,

f`of Rándiapped
Children in Connecticut_and Mar landr

GAO Findings

GAO conducted this review at the request of the Chairman, Subcommittee on Select
Education, Committee on Education and Labor, House of Representatives, in response
to concern that the Education for_ all _Handicapped Children Act (P.L. 94-142) has
resulted in State and lwal eduzation agencies assuming increased responsibility for
financing various services to handicapped children. GAO briefed the Chairman's
office on_ the information it obtained and discussd the use of inteMgeney agreements
by States as a method of utilleng the reSources of a variety of State agencies to help
serve handicapped children. At that briefing, GAO agreed to obtain information on
the use of such interagency agreements in Connecticut and Maryland. In addition,
GAO agreed to draft legislative language that woukl encourage interagency
agreements and eliminate perceived legislative impediments to their use.

GACVreports_that, overall, the interagency agreements in both States demonstrate
that State agencies with various responsibilities for serving handicapped children can
work together and share the cost of wrvices _provided. In Connecticut, a_ State
education official estimated that about $5 million per year in Medicaid
reimbursements will be made to local School districts for school based health services
provided to handicapped childivn. This represents a $2_-3 million shift from non-
federal funding sources to the Federalgovernment In Maryland, GAO was advised
that the interagency agreement has resulted in education, health and sacial service
agencies contributing_over $11 million to a fiscal year 1986 State funding pool to
cover the costs of placing handicapped children in residential care facHities.

GAO has included legislative language in itS report Which encourages the use of
interagency agreements through revision of P.L. 94-142._ In addition, in response to
the concern that Medicaid rnay_ be_precluded from funding health related services
solely on the basis that such services are listed in a handicapped child's individual
education plan, GAO inctided legislative language which amends title XIX of the
Social Security Act (Medicaid) to specifically allow the use of Medicaid funds for
health services that would otherwise be covered if not listed in an individual
education plan.

Doartm ent Com ments

The:report does not accurately characterize the relationship between the exiSting
Medidaid_ _program and the State, activities with regard to education for the
handicapped. For _example, the Connecticut _pro-gram for makiMizing third party
reimbursement conflicts with the Health Cfiae Financing Administi.ation's instruction
on coverage of education and related services. FUrther Connecticut's program
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ignores long-standing MediCaid statutory provisions, regulations (42 CFR 441.13(b));
and_ithe State Medidaid Manual (section 4396, part 4) which precludes Federal
Medicaid_reimbursement_where other funding is available. Section 1902(a)(25) of the
Social Security Act requires States to seek payment from all third party payers. The
report reflects the erroneous view that srviceS Whieh are Covered under P.L. 94=142
and covered under Medicaid may be billed to Medieaid. AS noted above, certain
services_must b6 circivided to handidapped individuab by States under P L. 94442.
Federal Medicaid filinda May not be Used_for_ these educational aciivitiesj even if such
care _would otherwise be &Weed under Medicaid. If such services are provided to an
individual A:kiting a period when the State educational system is not, responsible for
the Individual (Le;i summer evenings) or as a supplemental _activity tO reinforce
formal State educational training, the w:vice is_ then eligible tor Medidaid
reimbursement. Although there have been effortt in Congress to gain Medicaid
funding for services such as those for Which Connecticut is apparently clalining
Federal financial participation, section 9502 of the Consolidated Omnibus Budget
Reconciliation Act Of 1985 affirmt our vieWs about the existing education and related
services exclusion.

We defer to the Department of Education concerning changes to P.L. 94=142 to_ . _ . .encourage interagency agreements. We do not believe, however, that it is consistent
with P.L. 94-142 for any agency other than the State education Agency to _be given
statutory responsibility, as suggested in these amendments, for providing a free
appropriate public education. We would also note that section 1902(a)(11)(A) of the
Social Security Act already requites State Medicaid kgencies to enter into
interagency agreements to maximize the level of services available to eligibles by
utilizing services ftom other agencies. Finally, we oppose any amendment to
Medicaid which would shift State education costs to the Medicaid budget as suggested
in GAO's draft legislative language.
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ADVANCE COMMENTS FROM THE

DEPARTMENT OF FnUCATION_

UNITED STATES DEPATMENT OF EDUCATION
OFFICE or THE ASSISTANT SCRE_TAR

FOR SPECIAL EDUCATION AND REHABILITATIVE SERVICES

MAY 5

Mr. Richard L. Fogel
Director
Human_Resources Division
General Accounting Office
Washington, D.C. 20548

Deal Mr. Fogel:

For our:review and_comment, you hove preiVided 08-with a-copy-of =
the draft report, °Financing-Services-for-Randicapped_Children in
Connecticut and:Marylaad,"-that.wasiprepared by:the General
ocounting Office; The=draft report deStribee infereatien
obtained on the Use Of interagency_agreements-in two-states and
prOVides draft legislative-language:to encourage interagency
agreements and eliminate impediments to their use;

As the Federal agency-charged witn the-administration of:Part_B
of:_the Education:of-the Habdicapped_Act IEHA-13), as_amended; tht
DePartment of:Education supports_the geLlef ptariaing-Appto-
priateispecial education and-related-services-to-handicapped
Students in the most-efficient-and-effective manner possible.: =

EHA-B-recognizesithatimany handicapped children require °related
rerviceleitolenabIe them to_benefit- from special education.= The
Departetht a Education supports actions-which-assist in the:

_

edUCation-of-handicapped:children inasmuch as they enable related
services to:be provided:more:efficiently and Cause the Varibus
State agencies to work together to_plan programs for individuals
'and; Where appropriate, share costs.

The GAO draft:report_proposes legialative language to-provide-for
the use of Medicaid funds for related-services-as-defined in the
EHA-required-in-an:individual_education pIan:(IEP). _The
Department recognizes:that Medicaid isa metter-fer A sister-
agency Ithe Departaent of Health and-Human-Services);-however.,_
the-propoped-statutory=amendment:wluId appear-to be in conflict
withithelSociaI_Security Act's statutory ptovitioha di:interning
payment:for services_fer WhiCh-Other third parties are
reepoheible as discussed in section 19021a)-(25) ofitheiSocial
Security Act, and_title 42i CFR 433;139 and 433.140.= To:the
extent that education and related serViced are proVided in a
haneicapped Child'e IEP, we believe these-costs-should-be the
reapeneibility of the Education Agency and not Medicaid;

The GAO:draft report aIso_proposes two amendments which would-
amend the State-Plan and-Eligibility-requirements under EHA to_
require-the-States to establish a goal_of interagency agrectents
and to encourage that such agreements be used to define the

*00 MARYLAND AVE,. S W. WASHINGTON. D.C. 20202
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financial-responfu.bility-of-various-agencies. In principIei the
Department-does not opposertheseiamendments as a vay of
encouraging:States to develop and fOrMaliZe interagehey
agreements to define-the financial responsibility of each agency;
However, current program- recrulations (34 CFR 300;301) already
provide for suchlagreements;: Though these AMendMentt are not.
therefore, needed--GAO should in its report note to-thri-Congre-Js
that any such amendments be modified-to make-it clear_that this
lanauage is not-to be used-to authorize Hedicmid reimbUretteht Of
services fleineatee in ah IEP.

I appreciate the-opportunity to review theireport and hope these
comments-are:helpful to you. Please do not hesitate ;:.(d contact
me if I may be of assistance;

Sincerely,

cxacotcsost,
Mad eine Will-
Assistant Secretary

(104567)
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